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lthe said' }'duaa Bowm, such pm "of the said | traet af

(i \ ‘"HMJ land cn]led j{mm s Outlet, as "he the 'said qN' eho!a:

‘Norwood

. Atlomey.Gé.
neral.

posseesen or clanns, under or in virtue' of the® patent

aforesald of the said - tract. of ]and lcallel:l Nmaod’c

'Rang-e, and ‘that a patent do”and' nhall issue’'and 'be

- granted to the said j"adaa Bowen, upon ‘'the certificate

'-f J ‘l\l:\‘t

aforesa.:d of the aa:d tract of lslmdlealled .?:f’f“";"
FIENLE Y v 1Sk (L A PP Wish | - Wi
Outler .

RO . ava A ..1 HILLE u.uuw.' a3idur
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, From ~which decree, Ea‘ward Ncrtuood, as t“he he:r .

I_the sand N’ ehala.r Namaad who had dxed after the de-

cree, appenled to ‘the Court of Appeals, and g-ave bond to

‘ préseeute the said appeal, dated the-3d. of Octoécr, 1786.

“At this t.erm, (October term, 1787,) thel &ae_e 1%%‘33
under rule errors, was dummm’. 2 T

.
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I M IHIH. (Attorney-General) and .Dml! for the’ ap_-

pellant. %
v I T C'iiaae, for the appellee., g e
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it 1'1: 73

: .--Mary Butler(a) agam.rt Adam Craig.

v 1 ' TR dn...'

PETITION for frecdom by Mary Butler, claiming

-her freedom as a descendant from a free white, woman. .

. At the tnal of. this;cause, two bills of exceptions were
taken. il VNS AN o LeosoH Yo sy Y 5 .

' By the first bill of exceptions it appears, that, the
counsel for the petitioner produced and read in evidence

to the Court, suudry-deposition'a taken iu a former cause .

(u) Seé tlw case nf‘  Butlerv. .Bnammt, .S’eptmba"tm-ﬁ: 1?"&, vol. 71
P .

5
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then, dependmg between William and. Mary Butlery the  Ocron,

:father and mother of, the -present petxtloner, agamst Ri-
*c&ard Bmzrman, ona petlt:on for freedom on.a final
hearlng of. wh:ch petmon in the Court of .Appeals, the
said Wi liam and Mary Butler were adj udged to be slaves

to the azud Richard Baarman.(a) Ll'l'nr: ‘said” depositmns '

were read by the present petmoner s counsel, to prove -
that the present petitioner was a 'descendant from a free

~ ‘white woman, named drish Nell,iand  therefore ent:tled

tOﬁ'GEdom.-'_ I ;,._,--g-c! O o . J ' .
‘That the counsel for the defendant offered’ to read in

| 'evtdence all ‘the deposmons taken in the same former

cause, to prove that Jrish Nell was married to a negro
slave during the existence of the act paased in 1663—4,

' entntled “’an act concernmg negroes and other slaves,”

and to prove that after the said marriage the said Jrish Vel
was held as a slave, and that all the issue and descend-
‘ants from said marriage have been constantly held and
considered as slaves, and that the present petitioner, one
of the descendants afotesaid, has been always held and
considered as a slave by the defendant. . To which evi-
dence so offered by the defendant, the present petition-
er’s counsel objected, alleging that a record of the con-
viction of the said Jrish Nell for- having intermarried
with the said slave should .be produced, and that with-
‘out such ' conviction,. neither the said Jrish. Nell, nor

A
,—1." AR s

“any of her deacendants could legally be slaves.

" Whereupon the C‘ourt ( Hamen, I and Goidsbaroug& J)

- gave the following opinion : That without a conviction

in a Court of Record of Jrish Nell’s havin g intermarried -
with''a alave 'she could not become a slave, nor could
her issue become' slaves by virtue of such intermarriage.

i A ‘u‘gr ‘1 4 ‘.:'." '—_,.-v-'- I i

; {a) Bee l.he ealeof l!n;fer ve Bmman, Seprrmber tem, 1'70, wr L.
0 EE L TP syt (Ean.
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CASES IN THE GENERAL COURT, AND

That no prc;umption of such conviction arises from the .
© petitioner and her ancestors having been always held in

slavery. That the Court being satisfied that the records -

_of St. Mary’s county have been lost since the period . at
which such conviction is supposed to have taken place,
itis not mecessary to show the record of the said .con-

~ vyiction, but that hearsay evidence, being the best that can

reasonably be expected in this case, may be admitted. to
prove that such conviction did take place. . That no
length of possession of the said Jrish Nell and her de-
scéndants from the said ‘marriage as slaves, nor any of

- the facts. related. in any of the depositions taken in the *

said former cause, are sufficient to satisfy the Court of
such conviction. ., - - driren oy et haatiiig
. To this opinion the defendant’s counsel excepted. ..,
% By the second .exception it appears, that the defend-
dnt by his counsel, produced and read in evidence to the
Court, the. record, proceedings- and judgment, in, the

+ Court of Appeals, on a petition filed by William and
- Mary Butler, the father and mother of the present pe-
titioner, against Richard Boarman, by which said record

it appears, that the Provincial Court gave judgment, at
Scptember  term, 1770, for freedom to the petitioners,

whi¢h judgment of the Provincial Court was reversed by

thie Court of Appeals at May term, 1771. And the de-

fendant pfayed 'the opinion of the Court, that the said
- Judgment rendered_in the Court of Appeals, was. a
good and sufficient bar against the present petitioner, and
sufficient to preclude her from any relief on her present
‘peiition_._f‘ R TS TR v "_ 1w teul 54 !‘.".‘5,.‘" '!Eil s

dhy o o ¥

- But the Court (Ilanson, J. and Goldsborough,. J.) were
‘of opinion, that the said record, proceedings;.and judg-
ment; were no bar to prevent the petitioner;from claim-
.ing and having her freedom. - |
* To which opinion the defendant excepted, and ap-
pealed to the Court of Appeals. 11

. ¥ . .
RS I TP £ Y B VT

COURT' OF ‘APPEALS OF MARYLAND. .
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IS enings, for the appellaﬁt.‘; “The’ petitioner is a ‘mu-

latto, ‘and déscended ‘from ‘a’free “white' Zrish woman, .

I-callcd_ Iriah’&ﬂ," who'came into the Pprovince with Lord
.Baft:m;ré, ‘and intermarried with a negro slave during

_ 'the ‘existence 'of the'act’of 1663. ' After’ this act was

Tepealed, ‘Nell'had' children'in consequerice of 'this mar-
riage, ' who Were the ancéstors of ‘the petitioner. - And
~ the ‘question’ is; whether' she'is  entitled ‘to’ freedom ?
This’ question''Was'heretoforé determined on a petition
of somé’ of the same ‘family' of mulattoes, ‘against’ one
Boarman,of *Charles ‘county’,"“The : Provincial Court

- adjudged they were entitled to freedom ; ‘but on’ appeal,

this judgment was reversed.” '* | il g
.E.’I‘hmact'of'166‘3"-_(:,"6; reciting and ‘condemning the
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practice ‘of 'white women \intermarrying with negroes,

by’ which ‘means also divers suits might “arise, touching
T 1 ?

the issue, ' &c. enacts, ' that ‘whatsoeveér free-born

subject ’womaﬁ,"should'-"intermarry with * any! slave

. from’and’ after 'the last day of that assembly, should

serve the mister of ‘such' slave ‘during the life' of her
hqsband,’-and"':hat all ‘the 'issue. of such free-born wo-
man " s6''married, ¥ should 'be 'slayes  as’ their fathers
were M B Y0 ey N s 1A Yo, Y yd s

1’The‘act of '1681, ¢! 4« reciting the'ill use that had been '

white' Women! procuring 'such’ marriages, and 'that’ in-
conveniences’' might arise by* controversies' toﬁching the
issue of ‘such “free-born ‘women, enacts, “ that if any
‘master, &c. of ‘any frec-born English or wilipe woman,

sometimes 'made of tlic'foi;nici"act, by' masters, &c. of

- shéuld By-'énﬁs_i instigation,'-'-prdcu'rément, &c. suffer any

st_:éh"ffrée-bbrh “English or ‘white "woman ' to’ marry a
rs_l:ivi:"hf_tet‘ thelast’ 'day of ‘that session’ of ‘assembly, he
‘should forfeit  his title  to, the service of such ‘woman,
‘and the‘said 'woman'should be free, &c.i" Al penalty of

VOL. Ilql ; s 28' i ¥
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C.A.SI:.S IN..THE GENERAL COURT, AND

Ocronety That no pfemu‘lptlon of .such conviction arises from the
\_,‘.:':‘; petitioner and her ancestors having been always held in
N v sladery. That the Court being satisfied that the records :

Ghi!
o a-fJ

of St. Mary’s county have been lost since the- period  at
which such conviction is supposed to have taken place,
it is not mecessary ‘to show. the record of the said.con-

- yiction, but that hearsay evidence, being the best that can

reasonably be expected in this case, may be admitted. to
prove that such conviction did take place.. That. no
length of possession of the said Jrish Nell and her de-
scéndants from the said marriage ds slaves, nor any of

" the facts related in any of the depositions taken in the *
eaid former cause, are sufficient to satufy the Court of

guch convictione ..y 1o 1 o bl g A g NAR TR
" To this opinion the defendant’s counsel excépted. -
.. By the,. second .exception it appears, that the defend-
dnt by his counsel, produced and read in evidence to the
Coutt, the record, proceedings and judgment, in, the

~ Court of Appeals, on a petition filed by [Villiam and
" Mary Butler, the father and mother of the present pe-

titioner, against Richard Boarman, by which said record

it appears, that the Provincial Court gave judgment, at .
September term, 1770, for freedom to the  petitioners,

avhich judgment of the Provincial Court was reversed by
tlie Court of Appeals at May term, 1771. And the de-
fendant prayed 'the opinion of the Court, that the said

- judgment rendered in the Court of Appeals, was a

good and sufficient bar against the present petitioner, and
sufficient to preclude her from any relief on her present

' P REY . J s in
'petltmn. B Rl oy ‘ i el ‘I I~3

But the Court (Zanson, J. and Goldsboraugh j ) were
‘of opinion, that the said record, proceedings;.and Juflg-
ment, were no bar to prevent the pcti_tioner;_froxq ,Ig::l‘a;m,-
_mg and having her freedom. = |« o ilel L

To which opinion the defendant excepted, and ap:
pealed to the Court of Appeals. I} wao'd

P
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i ““‘“*’“Ix THE C’ownf‘or"mpndu "“t SORR A,
aishladia padn mand qaized grormans. avd bas 1oy

'I":?’enmg:,rfor the' appellant.‘. “The’ pet;tlbncr is' a ‘mu-

 latto,"and  descended ‘from * a'free “white Iru!: woman, .

called Zrish' Nell;' who' camé into the' province with Lord

_ .Ba!:mbre, ‘and’ mtex‘marr:ed with a'negro’ ulave ‘during

‘the “existence ‘of the act’ of 1663, After'th:s act was

; hepenled '\ Nell had chlldrcn in, cbnsequence of this'mar-
viage,'who' Were the ancestors of ‘the pent:oner. “And .
~ the ‘question’ ls, whether she'is’ entitled “to! frcedom’

Thig" question ‘Was'" heretofore determined on a petition
of'somé  of the same ‘family' of mulattoes,” against' one

21
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Boarman, " of “Charles' county,” The Provincial ' Court.

-adjudged they were entitled to freedom but on’ appeal
this Judgment was reversed. - 0 :
“OThe>act'of 1663, ¢./6. reciting and ‘condemning the
pracnce ‘'of 'white women intermarrying’ with' negroes,
by’ which’ mehns also’divers suits might "arise, touching
the issue,’ &co enacts, * that Awhatsoever free-born
subject “woman, ' should ‘intermarry with " any: slave

. from’and’ after ' the" last  day of that assembly, should

serve the master of ‘such'slave during the life' of her
husband, ‘and “that all the 'issue. of such free-born  wo-
man ’ so 'married, ahoulcl be slaves as’ thc:r fathers
were”hr” ot Rear e LR M 1

!'The'act of '1681, c. 4« reciting the’ 111 use that had been'

sometimes made of the' former act, by masters, &c. of |

white”‘women' procuring 'such marriages, and ‘that” in-
convbménces might arise by” controvérsies ' touching the
issue of 'such’free-born women, enacts, * that if any
master, &c. of ‘any free-born’ English or whlte woman,

“should by~ any" instigation, procurement, &e. suﬂ‘er any
such ' frée-born” ‘English 'or ‘white ‘woman "to' marry a

slive after the Tast ‘day of ‘that session” of assembly, he

‘should forfeit his title’ to the service of such woman, .

“and 'the"said ‘womin’ should be’ free, & .A pcnalty of
VoL. II‘- ©oen s LaRiggiqhs e 5y

ok
‘
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Oc‘;ﬁutn, 10000 poun:ls of tobaceo is'laid hpon the ‘master: for

’-*"\.N prbcurmg “or "suffering such ''marriage, and the, like
Buter petialty 'upon the 'priest ‘Who' 'should: rmarry/ithem,”
Y., b
" énig. &ec." Then follows the ‘repealing clause :  Andbe’ it

3 enacted &c. ‘that’an’act,! entitled,! ‘an act | concerhing

“negroes ‘and slavea, be’ and " is hereby | utterly:répealed, -

and made yoid ‘provided, that-all matters' and things
/ :relatmg in the said act to’ ‘the ' martiage of negroes’ and
free-born womén ‘and ‘theit’i issue, ‘are’ firm‘and valid, ac-

' cordmg ‘to the tme-‘mtent and’purpose‘of the-said act,
“until” the px‘csentr tlme iof ‘the repeal: thereofy: an}'hthmg
in'this act to the’ contrary notwithstanding.”s hrid a5
“*"Two’ points arisest 1st. If ithé Court:ought. not ito be
“bound’ by"the formet* judgment. >-2diIf rthera-epeahng
‘act affects' any issue born of -marridges contracted during
“"the existence of 'the law'of 1663, or if it! oughts,to: be
‘construed to affect the marriages of white 'women,with
negroes, and ' the “issue’ of such'lixaﬁiagesp onlyy which
happened‘aﬂer the repealing law." /#4 =48 yoaiib a |
' As tothe first it ought to be conssrlercd as a-bar, being
aolcmnly dcterrmned by a' Court of’ the demler iresort,

T Abd ifit is not a bar, it'is tantamount to saying,/that
no Judgmcnt on a petition for freedom’ shall.' determme
‘the property, ‘but that‘every individual may- petition as
~ often as he pleases,’ notwithstanding the"condition' of his
ancestors has been’ legally determined,’ anid’this-without
5 ‘any new evidence.'" This would ’ occasion 'such ‘ per-
plexlty and expense”to' masters, that'‘they had better
emanc:pate their slayes ‘at once,.if "they claim ‘fréedom,

' tha.n be involved in endless ht:%-atmn and perplexity..

“Itis'a prmciple of justice,’ that the effect of’ decisions

should be mutual. If the ancestor is ad.}udgcd free, it .

' would l;berate the i lssue, and if the mastér kept them in
slavery, he would be subject to an"action, and the'judlg-
mcnt would be conclusive against him, unless he'¢could
ahow circumstances to d:stmgulah thc case?‘ .and‘ the

R e 1

-at’:orlrm' OF APPEALS OF, MARYLAND,
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Jonus "prdbmm’r would be on him,.ex comeguent: it should Ocroner,

1787.

‘havei:fimilar effects in, his favour.. +The very, point in N~

lssuclhahboenm.led.irbeforq where the apcestor, Was, a T

+elavel i fiPy + aaire (5% qurits waad nd¥isusnitnd i o RN

ok uhtE?ery*_]udgment of 1a7,Court sy, conclusive, until re- .
_ .Iversed-byrappeal, or writ of errors But if the Jjudgment
. “appéarsrin forcéon' the jrecord,“and,the reffect of it is to

"be impeached-or destroyed in,a collateral su.it,' it would

- bebetter/to have no judgmentsy for, they. will only serve
+Jt6 mislead. 1 Suppose the case of a replevin for negroes,
Javould 'not‘fa*judgment respecting the slavery of, the, pa-

rent bind theissue 2=t g 00m wi'eramd sl i yes s ty 1l

" od v judgment is to be impeached. or, destroyed,, great

_Ipublicinconveénience; : asxawell as. private  injury,  will
‘Zenure . fromisuch ydoctrine; ; The former,adjudication
“ settled ‘the law!respecting the act of 1663.,,No, person

“would hesitate, after.it, to, purchase such issue as slaves.-

*’Nb parent would. think he made a precarious provision

.in devising the issue of such as, had been -adjudged

.slaves, .and; no- .doubt, many, I:ugchnses, bequests and.
Jlsu'lbutlons, of, them, h;we been made, as well a.s ex-

;ccutmns omthem to, satlsfy creditors, all whmh may YL be

- set afloat, if such petitions,are, retamed. A i
{ Dure me

.The judgment of a Court now, would be no more con-__

,clq.swc than, a, former one, and on, any, change of the

i Judges, either, the pamionerq or., the;r masters n'ught in=

1cline to bring, on, the matter, agam, in_expectation of a
-rchange,of opinion_in their, favour, , ,.Could thcI fvrmcr
(ropetitionersyjagainst whom the ‘]udgmeBF was had, petition

again?, If they,could not, then they m:gh} be -slaves

sundet, thm same_ Jaw., that fzecs their i issue, 4 Vin. 18.

PR 1905:2,8h0ws R8s ey b

1i .« The  petitioner. should at all events, show somethmg
~- happening, since, the, former Judgment to:vary his case,

1,.0r some fraud (which, nhoulr.L be mentioned in the peti-’

uon) practlaed){m,;pb:almng the orf{l&crmludgmcnt. In

Butlt.r

Crmy
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" devisee forlife of such slaves, or to the person’to whom

R

CASES TN T HE GENERAL/COURTHAND.

chancery a decree'is conclusive, but héf"-iie- openediona’

discovery of fraud.:| If a’petition for.freedom is'likened.
to' a’ bill" in‘ chancery, an allegation ‘and proof/ofssuch;

fraud should be ‘made:’If a new petition may be byithe:.
issueyin order'to controvert a|fuct, yet'certainly-it ought

not to be admitted  to controvert:a legaliconstrictionof.

an. act' of “assembly,.whichhassettled the!law. This

‘would -be +making all::legal: decisions uncertain:a The

former decision: hassnow: become ca' rulei oﬁ.ﬁmpe'rty,-' s

whichiitis dangerous.to set aside.:;.This!is.not: like: a

rule of practice, which may be altered, and.is onlyia

future regulation that does not affect former:t tranaactlons.

"1' Bl iRep. 2640 69648533 41 bt waiazsar amadls 5 .
It was a.great- ﬁeld of: argumenhsomeayem ago, >

whether the'/increase of female slavés 'should go.to a

~ they were limited over. It was determmed in the/Court

of Appeals, that they should be the ‘property of ‘the de- *

visee for life,’ otherwise: the devise. imght be of ‘more

-expense than benefit to him, by his maintaining the issue -
“until, ‘they were capable e of labour, and .on his 'd décease,
* they would belost. to.his| family.! Numm _
have been held under this. decision, . which is conmdered '

as:/a.rule of . -property, and no, Court should* ‘destroy it

“by ‘a Jcontrﬁry ‘determination.”. Those who' argued ¢on-

trarys to'that decision, insisted; that under'the rule of

“the: civil law, partus sequitur 'ventrem, and that where

the  female  parent:.went, the. issue 'should follow' her,

' But the Court ‘thought: this.rule only applicable to’ the -
- condition of ‘the issue, and, nbr. to . their. station, that is,
" their'propertya o’ ushv s “wis Yhallunud %' Li gl anl

bar to the issue,’ unléss they claim freedom by a'differ-

: The, Judgwnent,»that;th&parmtasr falaVe;r m&st be'a’

‘ent- or prior. title. There' the determination’ that the
‘parent is a slave, shall not' aﬂ'ect the i uaue, as where ‘the
‘issue proves-an act of manumission,’ though.‘the parent

. UQURT OF, APPEALS OF; _MAR,YLAND. J

person was, to be a slaye. for life, there the issue, by
showing how: the slavery!of the ancestor com menced, and

thigie prior birth,.would. show -a prior title to freedom. '’
ax2dpeints Thatit was: the received - construction of the
. repealing act, at the time it passed, that it did not affect the

issue of iarriages, contracted -during the law of. 1663,
may . be:collected: from: their having been always held in
slavery..©. And usage is'a good exposition: of a statute,

Doug:232.. .2 Rep. 81, .-If the masters were actuated

entirely by -interest, ‘yet there ‘were: persons ‘who: would

_probably -have interfered, and 'such a agross iviolation of

the: law would hardly have -passed unnoticed.w wow 11
ja«By,the act of .1663, aproperty is.undoubtedly.vested

“in-the masters ;of white: women marrying slaves,and in
- the issue;af. such-marriages and their descendants, -And
this was‘a property he:had a right to dispose of, and the
* . purchaser:would have s the same ¥ight. o It-would ‘have

been ‘unjust: in the legislature torhaye ‘made an exn post

~ Jaeto law, which might have affected innocent: purchasers.
Jtawas confirmed among the perpetual laws. 11676, c. /2.

2.Ld. :.Raym’. ©1352..:.2 Show. 16. s s D st fee i ;

> si! The objection is, that the words in-theirepealing law,

-until this, present time of .the: repeal, £c. prevents the
law. of 1663 from having any. future efficacy, and, conse-
-quently, that it had'no force whatever from that. time.

pE? ,This construction ismaking the words: altogether nuga-

tory.: For example; the marriages under the former law,
.wereialready. continued until.that time ; the master had
already had the benefit of the service 'of the mother-and

* Tthe issue until' that time. s This isisaying nothing at'all,

'nar.;iaying any.regard to therother expressions, that *“all
-matters and things relating to the marriage ‘of free-born

" .women-and their issue;-are firm and valid; according:to

.the-true intent and purpose'of the said-act, any thing in

 wasa slaves - fThis is claiming freedom under a different Ocronum

7y

titley i Again, if by committing -a particular. offence, & | ).

Butler
%
Craig.
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O™ . this'ut'to/thelcontrary notwithstanding. What, in'tlie

7.

e~ actof:1663, '-related.to-the:maniageiof free-born women -

Butler

W,
. Craigs -

" and their issue ? ' The answer is: plain, that’such' wonden
 should serve during life, and ‘all their. issue'shouldcbe -
- slaves ;" then:all: these: things are to be firm' ‘and | valid,

* But how are they: 80, if the ;c'pca]ing actientirely ! alters

v« the,effects;iofor a ‘thing can never be said to remain; in

the'same position, when s Position.is.changed. 1 5y ™
#¢ By construing, therefore, the words. . until this pres
sent.time! of thc:.repcal-thei'eof,’? .-_in"the'-éénse.thejm'mh- _ .
tend for, the other expressions have no effect.. But.the,
- ‘words until.the - preseizr‘time,-.'-&J‘c«‘_fg:a)r‘.bé';'construed to
‘have/aiconsistent effect with.the “whole; to wit,: that :all
such. marriages, after the law of '1663; until this present
time, and .the issue of. such marriages; shall be regulated
by that law,. but | thatssuch:mhrriég'cs,'fand +theissue’ of
such marriages, from: that Present time; (the time-in the
Tepealing act;) should not be affected by the'law of 1663.
This* ‘construction: ‘givesiforce! to all/ithe expressions,
‘preserves former rig'-hts;:a.nd.guards-against'future abuses,
AShow, 108.,;. And that the:legislature: had- this. effect
in contemplation,  is:evident from the. Proviso, ahichuis *
iplainly thrown in to: prevent any.construction, . that:the =
leffects of «marriages, under the law of 1 663, were.to be -
“destroyed. They make use of the words,,skalLbn’;'uerly
‘repealed and : made :void, €¢q ; It appears ‘they were ap-
prehensive;these 'words!mightibe. thought to.affect inte. :
rests acquired under the former.law, and therefore threw

l

~~ _ :in the proviso to prevent:suc_h:cbnﬁtmctinm; and the.ge-

neral’ words in! the /proviso, had they-mot:been *qualified,
“would leavethe act of 1663 as it was. Aol ek 1yva
.wIf the legislatare, intended, to destroy,alleonsequences
‘under the act 0£.1663, they:would have used the words that
“ no matters,or.things, &c. should be valid from thence-
forth,”, instead; of expressions which. are, directly. con- 1
traryy It Was notuncommon with 'the legislature, inre-
) 5.8 . :
. { - ; . .

\
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pealing, acts, .to, insert, clauses, saving, of  rights.under “,4'53?'_.“'
4‘6:@&1- laws. ,.But,it never yet was contended, that such -

- ’ . ¥ . ; A ” u

- p.saving destroyed, or abridged. those rights, when it is

v,
svident,i from the insertion, of such,a ¢lausey llthd intet_xt Gn_ls?
.Was.ta preserve:them. » See -,the'_!act-,of._1 704y €d 67 wnw 1 ‘.
soIf the -wards, #-until this - present. time, of  the repea
thereof,”” had not been inserted, the two:clauses'would

have been contradictory, for the Jaw of 1681;would re-

+ -peal.that of 1663, and yet continue itias to all its effects ;

-therefore, until this present time was thrown in tq prevent
ry y =1 L} L‘i;'-“

-ghich effects .55 o vet! cunine: 142 nailic .‘,I ,'_11 i |.:1-d

o3 T get over the.objections that. the repealing law.di

~ nothing, +if it only. confirmed :things before. until:th'.}t
' time, it was said that the issue-born before should conti-

e slaves, but those born after the repeal should be frt:*c, '
: W&t i reason:could the legislature have for.sych.a dis- .

% tinction? - The making of the issue; slaves was.intended

-to deter women from such unnatural marriages, b} the
i:unishment of their issue; +This punishment was intend-
!.cd to be continued or removed by the repealmg—.l:}w,- ag
‘tomarriages during the act of 1663.‘1 If to be cuntmueld,
.why.should the issue born at one time, be mcfre s?fcre y
~punished: than those born at another? . Pari ratione, if
intended to be removed y why should it be from one nnci
Y e other,, shaow 502 1o L sdsng (el L buyonaa
'::;':lhe. legislature meant to preserye all .cjecn o.f mars
riag;:s under the .pctaofi_166,3,=or-th¢)t dlfl not;lif-t.hey
vdid, there was no.reason for a discrimmatlr:un of_pumsh-
. ment, with respect to the .issue;.if they did not, ‘thelrc
~Was/no reason: for.a,:discriminatio;f of .favour.’ ‘What-
-ever may be our ideas now, at that tr.m:: it would .h:ujdly
“have been thought politic,’ or productive of s puilnhc ‘con-
;weniénce, to have made this distinction.. . Ta have. part
~of the children of the same parents slaves and part free,
might have occasioned scenes. of: villany,. whe::e. those
yhose' oaths were 4dmissibl¢.,‘might have been wn?ieqs_cp‘

.
-
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the. wo{rds (6 frce-born ,women and thc:r maue

,one in /question, would’

- ' u‘.

o
L
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Oe'ronn. for the:o&hm¢ nnd'iniqmwuu scenes (of collunan»wneﬂ '

on ‘amongst themi™ Such a distinction'-too, ‘would - have -
beeh a'pumshment onthc ownerof thb mother, who must .

to thqt per:od, but are to recewe a future construction.
If the legislature ha.d in view the meanmg cnntcndcd for,
how easy was it to have added the words now Imm, after

of the comprehenswe word a!l. In uhort, there :s ndt
t.lOl‘l. }""1 BT Iy .
."'The repealing law- does not conslder the act of 1663 .
s0 unjust or impolitic, but they repeal it cmly on account

Py vrabdds {[’

" of the abuses that had' been committed under .it; they:
could, therefore, have no intention to destroy any of the /

rights ‘of persons that were founded on a law, which law

in itself they appear to have considered asa proper one. -

Suppose a law was passed that all convéyances to'a man-
and his heirs should ' be in vmtmg, that'twenty ' years -
after, a'law was made, reciting that many’ persons thad .
been’ invelgled to ‘'make such’ conveyances, and ‘that no

conveyance to a man'and " his heirs should be eﬂ"ectua.l !

unless acknowlcdged and recorded, and then' suppose”a |

clause mmﬂar to the present, for repealing and making ~

\rmd the former act, with a prov:so also, similar'to “tHe

of the party, though' acquired ‘under the fdrmer’law,
‘should. immediately cease after the repealing ‘act, and that
it only meant to render valid what had passed -before 2

-

matead..

it be'right to say that the estate’

".E!f’"' £ A

: and would doubtleas hme guai-ded"agamst" it,Difr ‘their
mtcntwn ‘was as contcnded for."“'I Ao TN,
" Again, this'distinction’ of the prior and after-bb’ issue |
destroys the prmclple, that the | act 'of 1663 "was“td have -
. mno_ e{fect after thc repcahng law, i\nd'admlts ‘that'the
words :mt:! this pre]sent time nrc not to be t1ed up smctly‘ '

=

- -

e
L 3N

R

»

“.ing the law of 1715, ¢c.

. COURT OF APPEALS OF MARYLAND.

* 'The estate had been possessed until* that time, therefore
it was saying nothmg atall.' To get over this, suppose
it should be said, that the heirs born before the repealing
“act, should enjoy it durmg their lives, but not their heirs"

~ after them: ‘Would not this be giving up all reliance on
the words * until this present time of the repeal,” &e.
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-be a manifest contradiction to the other wotds in the pro<

. viso, and a flagrant act of injustice to those who derived
. rights undet the former? '

The ¢ases are similar, except
that one respects real, and the other personal property. *
Suppose, after the act of 1715, c. 44, making all ne-

- groes and other slaves, then imported, or thereafter to be

imported, and their children then born, and théreafter to

~ be born, slaves, alaw had been passed, reciting that nes

grods wcrci trepanned from their country,and then repeals
¢ 44, and a{ldmg thr. sate pt‘owsa
as is added in the act in questmn. i e i

" Suppose a law made, giving 'the property of horses

that run wild in the woods, to the persoh taking them.

e Sup'pose, afterwards, a repealing law made, which recited,
- that whereas'many people had turned out.and drove into
_-the woods their neighbours’ cattle, ‘which, after running

some time' wild they had taken up, and to*avoid these
mischiefs repealing the first laiv, with the same proviso,

and in the same words as the present one, would not the ’

takers up of cattle hold the stock coming from what they
had properly taken up, under the law? -
It is objected, that the repealing of an act does Yot

destroy mesne rights, derived under the orlgtnal acty

_ therefore a bare repeal was sufficient, if rights so deris
.ved were intended to be continued. Therefore, by using

the words * until this present time of the repeal thereof,”

the legislature meant to prevent the continuance of such
_mesne rights, after the repeal, and also to prevent per*
sons from being molested for havmg‘ exercised such

nghta under the ongmal law, and | this wﬂl grvc fnrce tt" |

,‘,!f ek '.':-.'r--- -
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E Ou;rrt;?u, ‘the words “ until this present
==~ would be nugatory,’ = ~ -
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- of any conviction to make a villein. But if one does a

CASES IN THE .G_ENERAL-COURT AND

time,”" &c.. otherwise they: .-
y ‘..,I. il AN Bt MRS R
. In answer to ‘this, it 'is ‘asked, why insert in the act
- the words “ that all matters and things relating, 'in the. .
said act, to the marriage . of negroes and free-born wo-

men,  and their. issue, are firm and valid, according to

the true intent and purposes of the said ‘act.” '/ If al] the

issue born before the repealing law, are to be free, the : )
master is punished for bri nging them up till they are ser-. i
. BS

viceable, by then losing them,

It is objected, that there ought to have beena convic-,
tion of the mother, ~ * ' el PES B [RT

In the General Court, the opinidﬁe were divided. The

two associates were of opinion ithat the former decision -

Wwas no bar, also that a conviction ought ‘to be‘m‘prd-'

ved, but that parol testimony by tradition of -there hay-."

ing been such a conviction, was sufficient presumption,
under the tircumstances of  the case, as accidents might
- ‘have happened to the records. The Chief Judge was of
opinion, that the former determination was a bar in this
case. ' Also that no' conviction “was necessary to make

]

the issue slaves. Further, that if a conviction was nes -

cessary, the Iength of ' time that the petitioner and the.
- ancestor were kept.in slavery, was a sufficient presunip-
tion of there having been'a conviction, | .. ' ik
. “*Two points arise ; 1st. Whether a conviction'is neces-»
sary ; 2d. Ifnecessary, whether from the circumstances .

of the country, the burning of the court-house, and the .

great length of possession, was not presumptive evidence

that a conviction had taken place: " * AR UAD S Lo
" The words in ‘the act of 1663, c. 6. after saying. the
‘woman 'should serve the master of such slave, are “ and
‘that all the issue of such free-born woman, 80 married,

* should be slaves, as their fathers were,”

¢ The law of England, applicable’ in 'any._ma.n'r_ié_;' to this
question, is, that of : villenage, and there is no instance

) e o Tl

T o — e

1
]

T ;Radclff ’s. case. - |

U COURT OF APPEALS OF ‘MARYLAND.’
act which renders ‘him a villein, the Tord might imme-
diately seize him as any other property ; and if he was
. detained by others, the lord might sue'_t_ln:;n, and on pro-
- ving the facts would recover.' ", U Spds JagRinihre)
+If ;a villein taketh.a free. woman to wife, the issuc_
shall be-villeins. But there never was‘an .instance, that
the woman must be convicted of such marriage before

the lord’s right attaches. - As soon as the issue areborn,

they are slaves, and the lord may seize them any where
; except in'the presence of the king. Co. Litt. 23. a. 137. b.

- Sullivan’s. Lett. 258, The comthon law puts the issue

exactly in the same situation as the'issue ‘in the act of
'1663. There must have been numberless prosecutions, if
the law had required them, but none are to be found in
the Year-Books, from Edw. 1. to\Hen. VIIL

 The principle of the objection is this; that where a

statute imposes a punishment, there must be a precedent.
. L]

- conviction. ‘But this objection does not apply ‘to the
- cases of vesting specific property for doing what was not

an antecedent -crime; for a statute declaring_ that, if. a
-person .does an act which he had a right to do before,

- +another shall-have his land, the other may enter, and 3

conviction is not necessary to vest the property. 3 Co. 37,

Papists are disabled to purchase, by statute, the next
_protestant heir may seize the lands on the forfeiture, with-
out any, conviction. . The proof of the other being a pa-
pist, is sufficient to.support the title. - Yet this may be a
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forfeiture. of his whole property,. and . the statute . does .

not direct a conviction. 3 Bae. dbr. 797. . °
- ‘When there.is a question of slavery, though it-aflects
the person of an individual, yet itis a mere. question of
property. If it were considered othefrwiae;thcre must
“be different rules: of evidence.between this and all other
cases ; but what -code of laws gives us such other evi-

‘dence? "

el oA vte T .'”.'I A '."_.'-. W M
“The objection is, that if a law: makes the issue of pet-
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. Oﬂf:ul;ﬂ_h “ sons' of a particular description ' slives, that theé issue
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s-cannot be held in slavery without the conviction of the
nitler _ ancestor, to prove that she comes within the description’ ;
Craig. | of the law. If this objection was well founded, all ne-'.
' groes would be free, ! it nd it i s Tt =

+ The description of the ancestor in the act of 1663,»is,

a white woman marrying a negro. They say. she ‘must

have been 'convicted of the fact of marrying a negro.

The act of 1715, c. '44.' makes negroes imported, and'¥

“their issue, slaves ; the description, therefore, of the an-: _

- cestor in this act, is an imported negro, ergo, she ought | # .
to have been'convieted uf: being so. « This act also pointsil  °
out the mode of conviction i some cases.. In the act of'~
1663, no. conviction'is mentioned, nor in that of 1715+
there must, therefore, be the same construction in both.r;

The assembly considered white women, who'so debased 3
themselves as to marry negroes, to be no ‘better than ne-
groes, .and indeed they deserve less favour. ! Black
people are as much entitled to natural liberty as white, & «
‘But suppose the couviction of the mother was neces-/;
sary to make her serve during the life of the husband, it ,
has nothing to do-with the issue. The master’s title o
the issue does not depend on fer service, but on the Sact
of the marriage. And the issue on the trial must be,. "
was she, or was she not, married ! not was.she, or.was:-
she not, convicted., The act does, not say on conviction of!
- the mother, but on her marriage. Suppose the master did .
not want the woman, and should choose to waive herser-

vice ;. yet he would be entitled to the issue, on account of

the marriage. It would be a strange construction to say g .

man shoyld not waive -a penalty given for his bene}it. M.

This would prevent a ,man’s doing a humane act, as it

would subject him to injury. for doing it. How js the

master: of the slave -to get her convicted? She might

conceal herself so that no- process could be served on i

her; and suppose she has children notwithstanding.

Suppose she should remove into a different state, shortly ' - '

after the maryiage, and be there delivered ; would not

.~

*

A |

; cause he has waived the legal process, is he to lose his .

COURT OF APPEALS OF MARYLAND.
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the issue and \‘..hc~desccndant5. be his property ?.or, be- To

property in the issue? If the law was to say, if an a
American ' married a Europeany the jssue should be
slaves, would a conviction be necessary ? ' :
" The clauses in the act are distinct and independent.
The firstis for making the woman serve.. The second,
for declaring the issue slaves on account of the marriage.
It says that all the issue of such frpe-bom women so
married, shall be slaves; therefore, as to the issue at
least, the proof of the marriage is all ’thatl is required.
If the issue must be convicted of being the descendants

of such'marriage, they must in like manner be con-

victed of being descendants of imported negroes. Sup-
pose. a conviction had been produced, it would have
been objected, that it could not be-given in evidence, as

- a verdict ought not to affect persons who are no parties

toit. ' If they say a judgment.on a petition could not be
a bary howwould a conviction in'a criminal case, since
the rule is, that a verdict in a criminal case cannot be
given in evidence on a civil' proceeding. Suppose a -
man indicted for forging a conveyance, and convicted, -

- and the party claiming under- this forged deed should

bring an ejectment on it, and insist that it was a ‘valid
one, the conviction could not be given in evidence to -
defeat his title. Suppose it was evidence in this case,”
yet they would say it was mot conclusive, but the peti-
tioners might give evidence to prove there was no mar-+ -
riage, notwithstanding the conviction. Therefore mas-
ters may give c{ridence of a marriage, though there was
" no conviction, or the rule would net be mutual, *

* If a conviction is necessary, there is sufficient pre-
sumptive evidence of it. Facts may be proved two ways,: *
by positive or. presumptive evidence. Few ancient trans- -

.~ actions admit of positive evidence. The issue of this -

marriage have always been held in slavery, and the pre-
sumption is, that they would not 'have been so held, had -

; ok f l ’ .
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? Oc'ron.nn‘-, they not been legally held. Some of those who ‘made
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the lnw_' in 1663 are probably alive, and the thing, if" I

. unjust, would have been exclaimed aghinst by them and

i others. | This proves that the law Was néver so constru--

e:'.l, .and contemporary exposition is strong ; or. if a con-
viction was necessary, it proves that there was a, convic-.

: Fn.on-. - It would, perhaps, be impossible to Prove a con-
viction i : i
1 n under the circumstanceés of many,records being .
ost, and the court-house bciug burnt, . See Bacon’s

Lrefuce to dcts of Assembly. Ap ' ¥

P .
1. 3 B

S’uppoae._a man had held Tand for great];a;:_gth of nme,

and no patent could be found on record, would it not be -

’
presumed the record of it was lost ? ‘Long possession is-

looked on as the best evidence of right. Lord Coe says, -
. length of possession without a deed, is better e.vidénce,- :

‘than a deed without possession. A patent is necessary
for the grantilng of land, yet though none be found, the
presumption is, there was one if the land has been long
he.ltl. Then if they say, that a conviction was nlecesaary in
t.h:s case, from the length of possession, the, presump- |
tion 1s, there was one. The Court admitted .evidence
might have been given of a tradition that there was
conviction. Would tradition without ‘posaession have
done,
This would be rejecting the strongest evidence, and ad-
mitting the weakest, g 1 ' ;
It is objected, that presumption méy be admitted iq
other cases, yet not .in that of negtroes, who have not the
same means of, prosecuting their rights. But in an-
swer to this, therg is no instance of negroes being 're-
fused to petition. There are many of " this family, and.

; they have been held in slavery for many years, and have

neyer thought of petitioning till lately, when _they had
liberty to do it.  On this principle, most peoplel must,

lose their slaves, for the only title they can show in ge«

peral, is length of possession,’

: But Iepgth qf‘u possessioq

“and . will not possession, without - tradition do?

-- " COURT OF APPEALS OF MARYLAND.

~_is ‘not positive, but’ only 'presumptive, evidence of a

-. right. “But it seems they must show positively the first

ancestor was a slave. = If so, every person holding mu-
lattoes, must unavoidably lose them. ' The act says, ne-

.- &roes ‘and their’ issue shall be slaves. " Now a mulatto

4

may comé from' a negro and a white woman, as well as
from a white man and a black woman ; and it might be
argued, that in favour of liberty, the first ought 'to be
presumed, unless there is positive proof to the contrary.
The master, we will suppose, has no positive evidence to’
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. prove this, but proves, that for a great number of years

[}

the mulattoes and their ancestors have been held in slave-
ry ; but this is only presumptive pi‘oof t!:ncy originally
came from a black 'woman, and if no presumption is to
have effect in these cases, they must of course be set

? ' v o4 b4

free. "
The two ‘j'udges who gave the opinion against us,

said, we might give parol traditional evidence, that

there had been a conviction. - But traditional evidence is
not positive, but presumptive. If it was' positive evi-
d'encje,' it'might be given in all cases, but traditional evi-
dence is only admitted in particular cases. Gilb. Evid.
“152. The Coust, therefore, in this case, ‘admitted pre-
sumptive evidence. The Judges, by saying that they
would have regarded traditional evidence, though they
paid no regard to constant possession for a century,
would have admitted the weakest evidence, whilst they

. rejected the strongest; for presumption arising from

possession, is much stronger than any reports, however

handed down. Therefore it is, that possession is ad-
. mitted as proof in all cases of property, but parol tra-

dition is confined to very few. Cowp. 110, 111. .When
- a fact does not admit of proof, the next évidence is the
circumstances which generally attend the fact. Gilb. 160.
“They say a conviction was necessary ; if-it was, what are

" the circumstances which would necessarily attend it? "

¥
b}
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Oc;l;%;zn,_ Certainly, the possession of the issue as slaves. But

_ tradition would not necessarily accompany such convic-
: ‘B"!:le:: ~ tion, nor would it, in my opinion, have any weight, if
" Grig.  admissible, as tradition might arise from surmise. = Tra-
dition, in itself, is the weakest of all evidence, and never-

admitted but in case of necessity. If it was generally

rccewed, it would be of a dangerous tendency, as a de-

. signing person might deslgnedly raise a report, in order

to haveit propagated and handed down for a particular
“purpose. - In ¢jectment, no evidence could be given of 2 -
tradition that the land belonged to one of the- parties, or

his ancestors ; but the possession of that party.and his

ancestor would be evidence. 'This shows the weakness

of the one kind of evidence, when opposed to the other.

Chase, for the appellee. The petitioner is the great-

¢ grandchild of Jrish Nell, a white woman, and as such is
' entitled to freedom, unless a slave in virtue of the act.
- of 1663-4, which enacts' “ that whatsoever free-born
~ woman shall intermarry with any slave, shall serve the~.
master of such slave during the life of her husband, and_
that all* the issue of such free-born woman, so married,
shall be slaves, as their fathers were.” The preamble re-

V-

" cites, that free:born English women married negro slaves, . :

and that the act is made for deterring suck free-born wos
men from such shameful matches. This act is highly
- penal on the free-born women, as it subjects them to °

- serve during the lives of their husbands, and is most. *

penal and cruel on their innocent children, in making.
them and all their posterity slaves. - This act was repeal-
ed in 1681. ‘ SE
The law of nature does not prohibit a white persou
martying with a black person, and only negroes and their
descendants were slaves in Maryland. It isthe act of
assembly alone, which creates. the offence and annexes
the penalty, which is unjust and cruel; unjust to the

|~ COURT: OFAPPEALS OF MARYLAND.wo '+ 235
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“. mother, beciause’she is' guilty'of no ¢rime, and most un- ~ Ocronrr, .

1787,

: "j\iﬁt’»hﬁd‘crﬁe_li‘to'thg offspring, who are’ wholly innocent. .\om
i* The marriage of a whité*woman with a “negro slave is

: tl-ié crime, but the act’ prescribcs' no mode by which she

s’ to‘be convicted of the ‘crime, though such penal con-,

aequcnces are to' follow the' fact, “ 7 71 = Feiiay
*‘The " General Court have "given''their opinion, that

" without a conviction in a Court of' Record, of Irish Nell’s

"'having intermatried with a slave, “she could not bécome

! a'slave, nor would her issue ‘become ‘slaves by virtue' of
'~ such intermarriage.” ' That the records of St. Mary’s be-

mg lost, ‘since” the period’ at which'such conviction® is
- supposed to have taken place, it is not neccssary’ to show
the record, but 'hearsay evidence may be' admitted, to
- prove that such conviction did take place. Ought this
opm:on and judgment to be affirmed, or not?

*As the act points”out no"mode of conviction, I contend
that there must'be a trial accordiag to the' common law,

' by preseritment’and judgment. * The law makes the mar-
'riage'a crime) “The ‘marriage”is a'fact, and every' fact
"“¢reated ‘a ‘crime, 'must ‘be “proved before'a Jury, unless

" some other’ mode is prescribed by positive 'law, and a
conviction' arid judgment ‘thereon.’' If a 'statute créites
*an’ oﬂ'ence,iand ‘appoints no" trnl it must I:e tr:ed by the -
rules of the' commbn law, 7" Y85 4 YH il

" Irish Nell wasan English subject, and as such enutled

“ioall :.he prmlcges of an English sub_;ect in'an equal
i d(egree “with’ any other English'subject, however possess-
" ed with wea‘lth, and exalted in station' or rank. 'If she

“‘committed 'the crime of ' marrying a negro slave, shg
would by law be subject to no punishment before convu:-

“ tion, in some mode, and she was entitled to'the common”
"law mode of trial by Jury, asno other mode was prescri-
" bed by law.’ By magna charta, (2 Inst. 45.) nullus liber

) komo dassezstetur dd libertatibus) 'nisi' per’ a’cgemf term, <
sy R, M ity Gl o
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OCI:%?R' Liﬁer_tati&m,,‘signiﬁgs ‘the.'ylawa;_‘.«of ;thﬁ;rcalmc-!»ly'!ﬂi;ﬁﬂ? ;
legem. terra, without dye process of  law; 2+Inst. 50,51, -

Butley
Y.

! Ul‘a.ig,

.

CASE.SIIN.}?HIQGE&ERA&;.CQURT;MB',- .

i

Sullivan's Lect. 359, 379, wStat. 28 Edwi Il icy3, 42
Edw-' III;C. 3."’;.'.., .]','.. i

Tl Hine g “i‘:.':r"i's"j

- If a witness islobjected’to] because he has. committed -
some offence, gs felony or perjury, that. incapacitates him -
to be a witness, evidence isnot admissible to prove the

fact, but the record of the conviction must be'produced,
and the judgment thereon, ' The conviction without the
Judgment is not sufficient. C‘a'wp.' 3. 12 pin, 131, pli'6..
5 Com. 545.. Buller, 292, 4 Jortiori in this case; when
 the party violating the law is to be a slave during the life
of her busband, and her issue 'slgiré& for ever. " In'the
ease of attainder for treason aﬁdl,_'cc;rrﬁptioﬁ-l;fl lood, if

the lord claims the land by escheat, he must i)i.-b_duce the '

record of the attainder.  In either of __Itliesg.!instaﬁcé_s, if
a hundred Witnesses, of:\inqueationéblq‘,qredit could be
produced, they would not be received to pro
‘felony,lpeljury;o.r, treason, .y Upon ,the ¢ same principles

-+ parol evidence is not, admissible, to pro;vq_that,ﬁ:’,tﬁ;g\w}
married a negro slave, during the existence. of the act of -
16630 v ’

AT Mo ARy 1t b oudiair05 b hrp s
. Hearsay: ap- tradition . is not sufficient,_ to.prove any
crime. ;, The act of /1663 makes. it an offence, or crime,

the trial, had declared 501 Certainly not, Will length  of

time make that admissible, which was, not solin the be-
ginning 24 If 'such evidence wasiillegal to convict Jriss

Nell, it cannot now be received against her issae, ., |

- By the act of 1715 ¢, 44. s, 26, 27/ 28. the mode of

proceeding ' is pointed out in the case of ‘white-persons.

L

. having children by"'negroeq or slaves. The act of 1663

R -_.‘L_‘I
LR

» |
~* his own fault. ‘ As if he will not plead. Trials per pais,

provq,thq,fac;:df ;e

Cn y

| CBURT OFOAPPERLS OF SEARYLAND,.

- -'isb!htt(&iﬁ*hd mode of conviction! " Is'any, or what'mode
is necessary ? If a statute inflicts a penalty for doing a

 thing, which Was no offence before, but daes 'not appro-

" ¢ priate” the “penalty; or direct any” method of recovery,

" such effence is not irfdictable, but debt lies to recover the

 penalty. -Poph,, 175.', 2 Stra. 828. . If the offence was

L3
+
i

 punishable at. common law, anindictment lies. If a
“statute, appoints a particular method of proceeding, as
by information, &c. without mentioning indictment, no

" indictment lies. 4 Bac. 654. 2 Hawk. 211, Plowd,

206’I20?.'-.-,. M et o 'a # Cdd w TJ\'
"7y, The trial of all criminal matters is by the country,

and the ‘party accused cannot. be denied it unless it be .
16. or 14. cites Staundf. P. C. 150. | 4 Shep. Abr. 154,

el vilas

© min¢ a matter at the sessions, it must be gccord'ing‘_to
; 1w, and. as'a Court.” 6 Mad, 17. |1 Vent! 33! 37.'171,
CIf, Whenever an act of' parliament makes an'offence, and

“is silent on'the ' manner of trying it, it shall be intended

‘' 'to be a trial per pais, according to'magna chdrta. 7 Mod.
199, Hob., 127.°7 And if ‘the law speaks of ‘proof; it is in-
' tended to be by Jury. 5 Co. 108.  Vin. Trial, 71, pl. 19,

75, plide 11 Burr. 389, 545. 2 Burr, 803. 805. Cowp,
2972 Judgment - for corporal . punishment, cannot- be
“+giveniagainst.one in -his absence, Salk. 400. * When a

* tstatate wills ‘any thing to be done generally,and does not
i appo'inrm;y,apecial means, it shall be granted according to

the: course.of the common law.. Vin. Statute, 512, pl. 13,

b 18avil39.. If an act of parliament inflicteth no penalty,
-the offender s liable:to be punished by fine and imprison- g

‘ment; ‘upon jindictment. .2 Burn's: Ecoles, - Law, 426.

+ Where a trial by Jury is dispensed with, and . a special

‘power ,is given to a justice to- convict an - offender in a
7 ’ . e R :
summary, way, yet he must,proceed according to . the
“gourse, of the common law, in trials by Jury, 1 Burn's

. 285
Ocronen,
1787,

Butler

V.
Craig.

+ If a statuté. gives ‘justices a power, generally to deter-"
, -

| Just.363.,,4,Com. 150, The Justice acts both as Jury "
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- eremeryvand (Judge, o .

. jand, his ,cbi:vict'igngnuq ‘ contain both, Avers s, : 1ﬁ¢ntuof-;1,600L'.currenc-amnney;, with’ condition,» among hn-;l-?;:-u.'-

- ;dn;ta;a!,ldl f Judgment., Doug.. 638, _Evidcn,ce..mugt.bttw - , other things, .that.the. said Moore, or: his , heirs, should by
L":f'ﬂ-' - Stated. 2 Burr, ! 16.'.'"" 128403, B!grr,fl?'{;ﬁ._ ded Burpy v make a release, or/general Wwarranty, tothe.said,Pearce, Mom':. Lessce
b P ST Ml eictmeny, it musg A0 ey ' and his heirs,|.for the ‘land and pew, immediately after - Poarce. . s

record. that the trial was had by twelve j!-“'?f?a..qt.}}!?r,wjgé.;{; ) " the, expiration of two years, commencing from the, 15t of
the judgment will be reversed. 2 Bl Rep. 718, eMbai . " - Fanuary, then last past, upon the said Pearcé, his heirs,
Pty o Aurfid i AT § Y Gy gl ;;{-*;-f};-f; .." I\'-_ I CI'B'Gl{t.‘Ol'S Lor admi_nistragorg’ ,,well_,and_truly Paying’ or
'lzhc--Coq;-t of  Appeals, ?-'5"*-?-"-"'-"‘:@'-'“'\!':1791,.“33‘.'.'!19@4'3 1,  having paid, the said. Moore, his heirs, executors ‘or ad-
FﬁeJudg'!l@m.,oF_.the .Q?n"r‘?ul,col.ﬂ',t-:m_ Lot dsved apinidiia R miinistrators) the aforesaid sim of 8oL scurrentsmoney
b .._.a.'-;J..-’,.!;vl.*-_s.-_f._'.'\': 4 e .'-.4!'\_-.'_'.;1“""4.!'_1:'!5 s{r-,ﬂu;j!'h;}n,-g without interest _nh-ereon...;And;it; was furthcr_ﬂgrced_,
AT 0 BIR 6] fiveens g Waki ik Jnag adageds 40 : that the said sum might be discharged in gold or silver,

! x;‘l:;.':;-?}‘!'"'“‘; A4 ."."‘-.. AR B

LT o oY ALY A4S s I"::"'f.(,'fu'-'e;;!:l.‘:.-':"'r)c' o at the.current value at the time it was to be paid, or in
M RAG 'C'OURT’j’(EAs‘T'EB i '.SH-(.JRE'J@N L  bills of credit, cor. Pennsyluania currency, at the rate: it
AR, 'S’EP'EEM:BE-R-?EET ERM:‘;HS%-L Eesndimods . should pass current at the: time lof; payment.: = That the

: lﬁ‘-'i.\‘{", R 4T s, ny Rt WRORRE T B b ) plise o said Pearce,in pursuance of the said agreement, being so
-‘-"‘:J-le!’MQQrc s .Lesac,ei against 'iWiIliamiPeni-cé,' v " possessed and:seised of the said '-landaand-prcmisea,f and .
. @ booniith digos) i being so vindebted,:did,}.on the 9tk .of. February, 1773,
. . execute ;a'deed|of bargain and isale for the same, ‘to the
Wﬁﬂf#en*ﬂlﬁ(aua},‘ : distinguiahed.:by) Lot No: '1""35‘1"-['0*""3 s iy said, Moore.y At the same time ,the! said " Moore;in purs
No,ll':z._-,l)'ing-inr: ent: county, \The syiti; wasg bl‘é.ught- ta'ss - g . : s-uanc'e‘pf. the gai_d{agreement,.did-nlso.sigu, seal and des >
: dﬁrr'." eTmy 177 1y “ T o R b iy ek R S liver, to ithe; said Pearce; a writing ‘obligatory,.in the
4 AI-S'—‘P*.e'a‘;:éeﬂ. .-term»f;dr%',"ithétj' . féll'hdibyl'lspec}a]i 7 _ penalty: | j0f . 1,600%; current ‘money; with. the fonowmg
"Jl.'ﬂ.‘diqt,‘.‘thﬂt \the'deféndant William uPe&fQH'W'ag’, A on'thew 5 o i 34 Whereas -the ‘said yo{m JMoore hath, for
o 779 scised and possessed of the'tract o ) Free <L iy consideration of 800/ current money, purchased of
Jand i nquestion, and also of‘one’ third of a‘pew in 'Chspes s ' the said William  Pearce, .all his, the, said. Pearce’s land,
fer churchy.in the' sqid county, and' was'alsq a¢ ghe samgle " called Wharton Manory. &c.. Now the condition of the
s indebied . unto:the' lessg of the plaiftifyigopnl- - above obligationis suchy that if the above Yohn Moore,
<t DMoor ¢y 7in the ‘sum; of 'gogy, current _ : [ -+ orhisheirs, shall and do well and truly make a release, | -
- saidi defendant sheing 'y ‘seised-and . j e . migeheral‘w;irrahtjr,-tothe.-afor:gaaid William: Pearee, his
-, Rgrecd hietwies Pearce ‘and. the sajdio: f heirs, .for, all ,and singular the land, pew and premises
ol i © the said 73y yin'e cure<s y above mentioned .and conveyed, and that immediately
rhc'.pamc'ﬁt-_of th_e said Eum'éf-lﬁbney' tbf_ibe"shid yoﬁn".ﬂ_‘. afte.r -the«e:ipiration of two .ygam,:commcncing from the
should coirvey, by deed of bargain and sale, duly execul first of , Yanuary last, upon the ‘said WWilliam "Pearcey his
ted, unto the said Johny all the right and restate of him» . | ‘heirs, 1 &e. having | well. and truly . paid the said John
the said William, in‘the lands and 'Pew aforesaid ; and i - Moare, his  heirs, &c. the said sum of 800L without in. s
that the said: Moore should, at the ‘same time, execute g0 § . 4] terest  thereon, ; then the. above obligation \to be void: .
bond and deliyer the same to the said Pearce, for the pay; ® M LRy abe i T
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Rl :f’d-j.] udgey and, his conviction TMust; contain, both g vers s
- s:tn;n: ; Judgment.. Doug., 633, ‘Eyidence, must, he J‘
R By 1167001180 3 B 1y WS
.gu.ig_"":‘ 2063, 11107471184, .43 qur,,,lrgg,_"# Butry

recard. that the trial Wwas had by twelye Jjurors, otherwise. s

_thejngg_lgnt will be reversed, . R Bl Rep, 718,

YL % IR - b oM nemdirn b
@ITRIRT 3 ved it dhv s -

the judgment ef the General Court, ,y), - ' .
W A 1_?.5‘-1-:; ity {';h 4 g “-II:" d _Iefl-l:l- T'_'“”_h;l'd;‘*‘(dh“
kit b e Tk WS B i g live
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- (GENERAL COURT, ((EASTERN ,SHORE,) ., .
N SRR TEMBER TERM,  1rgg,, o P

L 'n,l.-“up:'!v i

. The Court of  Appeals, at; Yune torm. 4791, afrmed ..«

“l‘,Jf‘ gl '.i A ST )
; PORQOAMEL N 30 i SR R A Y e

r-JehnpMoore’s Lessee,gggings William ! Pearce, 1 . , -

A o e
ML

01 ke -.4-*-'-‘:'-'-""*--15*7'r'-'"’»': D il gl (EITE o
e ¥ - PRSI L Coripin wl
H; (ﬁj :?. C;}\T E'N T for.a¥piecerqr Parcel’of land, called
Warton:Ma  disti i by and)
rartentdanor, . distinguished 'by-Log-No."--l.-and. Lot
April term, 17751 i /uritiEwdin g he ity X VR 59 Koy !
: -A:t‘d'epten;éer term, o i‘Bﬁ,—'ithélj'ury‘zfdlmdib} special’ 1
vcrd:qt,_-'that ‘the'deféndant William L'.F.'cérce"wés,‘ :'on ‘thew
Dt_h__-{‘eénfary‘;f 1773, seisedand Possessed of the'tract. ofs!}
Jand 'R 'question, and also of ope: third of a'pew in 'Chgpas
y+in the 'said county, and' was' alsq ar: tk 1¢
i 3 Q at'the samg i
\ time ‘mflebtedl\..unto the lessor of: the Plaintiff, 15 pppx’ -
ol ._Mfa_plrle,--m the ‘sum’ of 800/, 'éut-rent-mouey.%‘-That-the 49
sa:_d.'- defenﬂant;‘ “being 0. seigeq "and ‘indebted, (it s wag +
- agreed - between: the! g :
- John Moore,

the! n .
.e F ayment to the sgid Fohny':

sale, duly execul: i
! said okn,  all the right and*c,staf:yofx;:f; .
the said  William, in‘the ‘lands ang 'pew aforesaid ; and
thaf the said. Mooy, should, ‘at the same time, execute g .
bond and deliyer the same to the said Pearce, f:ar the pa a.._'{.

64 «In; ment, it "m“ﬂ.“‘-PHC%ruoa,_;h?.M X

Wl g (i <444 '}M.\.f;t";‘f'lﬁér L

O 2« lying in Kens: countyy"The syiti; was brought to v
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ﬁtntwof.l,ﬁool-},c.urunt /money, -with'-cnnditidn.nhmong iuﬂu.lll, .

other things, ,that,the. said, Moore, or; his . heirs, should _

1788, 5

make a release, or/general warranty, tothe:said,Pearce, Moore’s Lessce

and .-lﬁa;-hei;_.fa;l.for .the land and pew,. imhiediayely after -
the, expiration of two years, commencing from the:1st of
Fahuary, then last past, upon;the said Pearce, his heirs,

__exdcutors Jor administrators, . well and truly paying, or
“having paid, the said Moore, his heirs; executors 7or ad.

miinistrators, the aforesaid sum of 800/, ‘current'money
without interest sthereon. .| And lit: was further agreed,
that the said sum might be discharged in gold or silver,
at the.current value at the time it was to be paid, or in
bills of credit, or. Perinsyluania currency, at the rate: it
should pass current at the time iof; payment..= That the

- said Pearce,in pursuance of the said agreement, being so

possessed and:seised’ of the said land .and premises, and

- being so - indebted, did,.on the 9tk .of. February, 1773,

execute a’'deedof bargain andsale for the same, ‘to the
said, Moore., 1 At the same time ,the. said "Mooreyin purs
suance of the said agreement, did also sign, seal and de.
liver,i to ithe said Pearce, a writing «obligatory, in the
penalty . of .1,600L/ current money, with the following
condition : : ¢ Whereas -the ‘said ¥oAn JMMoore hath, for
the consideration of 800/ current mdney, purchased of
the said William  Pearce, .all his, the, said Pearce’s land,
called Wharton Manor, &c. Now .the condition of the
above obligation is such, that if the above Fohn Moore,
or his heirs, shall and do well and truly make a release,
or'general warra'ntjr,' to the aforgsaid Wz’fls’amPearcc, his
heirs, for, all and singular the 1and, pew and premises
above mentioned and conveyed, and that immediately
after the expiration of two -years, commencing from the
first of . January last, upon the said William Pearce, his
heirs, 1 &e. ‘having | well. and :truly . paid the said Yoin

- Mogre, his heirs, &c. the said sum of 800/ without in- -

tergst ; thereon, . then the. above obligation to be void 3

Y.

Pearoe, ,
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Public Accommodations Act, passed by Maryland Legislature in
Special Session, Laws of Maryland Chapter 29

Copy made for Richard Boarman of Act 1663/4 under which Butler
descendants were enslaved

Deposition of Samuel Abell regarding Eleanor Butler, 1767
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Special Session, Laws of Maryland- Chapter 29
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