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vention,

Again Hanith
the defendant, (the appellant.) The declaration contained s

| 8 1819,
' niy . 2
: it on :I;.T‘l?'l‘ﬁ of July Iaﬁgt{hg_ﬂﬁ aintiff, (now i'ﬂ'" -
-i%ﬁlﬂﬂl as surviving partner of 8§ J. g"’h’h v

by
‘eounts for money had and received—for money laid out B0 < <uvimg

: eriner of S nd

and expended, and on an instmul computassent. Al these 5. the destaniam

ises and accountings are stated to have been (o and s o '

wi:*h 8. 8. -SLim:.'lM. in the life-time of the said J. The ), 54 4 8

defendant pleaded non assnpsil, non assumpsil infra (ress e wiw
annos, and actio non acerevil lqﬁ';: tres annos, G:;Ernl TN it
Cilwm 3

ation to each plea and issue. i

1. At the trial the plaintif gave in evidence, that hr,j'}".}',u. i
together with Joka Smith, deceased, was the wwner of two§ % Jelk thae

JAmerican ships ealled the Sidney wnd the Pomona, which sefewit w
in the year 1794 were detained in Frauce by lhn‘ﬁeh;h T e

vernment several months; that lor this detention. gt B

eh government, on the application of the defendant, e owme i e
made in the name and on the behall of e plamiif .mi fﬂ';i‘{“uﬁ',_':_""“"
Lis said partner, allowed to them the sum of 59,350 livres L
current money, of France, and ordered it to be included in b diimihaie

a general balance of 156,103 livees 16 sous and 9 deniers, mf:}.,'.'..!:

the residoe being due te the defendant on other accoyntss =wr»or. T
that for this #EBIH* balance (ke said government caused t; E:rf-“u.':q ﬂTﬂ'

be issued and delivered to the defendant a transferrable cor- mie e 1o b

tificate of debt in his own name, which he received and e 11

sold at a discount of 50 p e. andl converted the procecds o Jte wnd &Hlﬂ

his own uee.  The defendant then read in evidence a letter [ieedy awEvive 1o
LT wih i

from the plaintill to Aibert Galiatin, Secretary of the Trea- i
sury of the Unifed States, dated Baltimore, June the 20th :ﬁmﬁi J:-nm

[EAd ]

1804:  “In a letter I received from you some time past, swrves te e
you_inclosed a note of claims substantiated by Ca e
ney in the French Burcatt, and submitted to the Aﬁrﬁm of the ack o e

m;lagﬁui,unen—-—the first item of which, tn wit, ls. 156,105 s e o
16 9,

sny is claimed in my name, and in the pame of T70P bt e

ather shippers of four unider contract with Fuawehet. ]:T:d.}t-}?-urﬂ

owe it to mysell to state, that T have no claim whateser® An aekiusi

ainst the French nation on that account—that | have been [l t the desk,

fully paidl for the contract alluded to—and further, that | '8 sttensat, o
nﬂ{r have authorised any person to claim for me. g | [ g

recovereid, 1 hereby disclaim every protension whateyep §a0% f o the

thereto* This letter huel been furnished to the defendant = dbnna, .

Whers . ibe

:T the plaintiff. The plaintifl’ thereupon, in order to ex Fuian ud o
a

in the letter, by shewing what was the tenor of (he note 1 o 5omes 8 ==
therein referred to, produced the following note or .-:HI::,: Wll're Aot
randum in his possession, and proved to be in the hand- o e &

writing of JAlber! Gallatin, and offered 1o read it to the e

E,.F siExtract fromn the list of Jmerican clsims Aginet ocmoraniun

2d year, Fructidor, No. 40, Jowhua Bar- 1ok 18 botoar,
ney—Flour delivered at Her-
deawr, 156,105 16 0

v
¢ French government, supposed to be proved by the con- demer by e phivie

o
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ufﬂm mﬂml 16 ﬂlr-.
Htliuul'ihpplin b
ﬂn: 603,550 10
Da. im ﬂnu hmuh bill from St.
Domen

15,842
ﬂj‘tir,ﬂmml. g‘?"l‘uﬁw afl, Joshue "

arney, lceight of u ship, 51,560

Ls Egﬂ,ﬂﬂﬂ 6 o.r
But the defendant ohjected to the reading of this note
for the purpase for which it was ofered. ?['hu ntghu&:l
thie Court, [ Nicholson, Ch. J.1 overruled, and
the note to be read.  The defendant excepted. 4

2, The plaintilf then offered in evidence an award and
settlement, made by the proper officers of the Freneh go-
verfiment, wherehy was awariled to the defendant, as agent
of the plaintil and J. Smith, for demurrage due by the
Freneh Republie to them on ﬂm ship Pomona, the sum of
21,850 livrer, and the sum of 16,500 livres fur demurrage
on the ship Sidney. e also proved that Pand Bentalow,
a8 agent of the defendant, on the 9th of April 1808, Inhl
the sairl two claims against the French government to Ho-
bert Fulton, ut a discount of 30 per cent, anl received the
amount of the purchaze. He forther rend in evidence a
letter from himsell (o the defendant, and the defendant’s an-
I‘I'I-'tl' to the same, the first dated /7 aaﬁih.g-fm the 19th of Feb-

riary 1803, viz. “On examining a list furnished by the com-
wmissianers at Faris to the department of state, 1 E{hl that an
aecount in l{murfumr. originating in the year 2 of the French
Repu hll:. ! puml the board, and was then before the mi-
nister of Framee lor his d-tmmu. before which was known
it was deemed improper to carry out the amount.  On for-
ther inquiry I am informed that one item of that account
is for urbitrage for detention of ships which brought the
flour, 14,950 bbls. dlloded to ina previvus item, ot 89,450
liwees.  The account is dated Faris gn. 10, anil signed by
you. T presume the bills will suon begin to arrive from
France for such claims; 1 will therefore tm obliged by your
forwarding to me a stalement of the propertion due to the
Flomone and Sidney, which ships have been employed in
earrying that flour, tor their rlgunhun, so that I may know
the precise amount due to 8. § J. Smith, 1 r-h:ﬁ# that
an intercst of 6 per cent will be pail thereon from the Bih
Fructidor, an. 4. Your answer will greatly n'th! yours,'*
K. The answer, dated Haftimore, the 218t o ]f
1805, icas fullows, viz. *“You wrote on the 20th ﬁfﬂm
Ber 1803, on the same subject as your letter of 19th inst.
In my answer to your first I %_ma you every information
1 hinl, which answier you sent forward to y nl.lr friends at
LParis, of eourse must have received a fﬂrﬂmr statement
from them.  In aoswer to your lost T have to inform you,
that 1 have never received any infurmation from my friends




u Paris, that any claim of mine had passed |
loard, hﬁﬂ'ﬁ'ﬁn uuli'htll"irj'n 'th!-r y claims noTe:
- jected by them, and [ suppuose the information mation wof
gome ¢ealous partizans in this country to m‘wt
who sail wy claim had been paid, and | I
~ &c IF any claim of mine hos been allowed as due in the
~ veur two, oo doubt it has been sold previous 1o the t
uf 1803, as I gave such orders, and which I mentioned to
Elm in mine, in answer ta your letter of the 29th Novem-
er 1803,  But, Sir, 1 lad pe claim for 89,430, it was for
I:Sﬂ.:lﬂi Lﬁ 9, wllich sum was t:i.ﬁﬂlglrlnlncll to th!l;y exect=
tive by the comnissiotiers, as will fu lEpnr r
letter o the secretary of the treasury, fnt the iﬂtlm-
1804, (a copy uf which T have, and te which I now
vefer,) that letter also explains what claims you can have
on the above suw, il ever received by me. Whenever [
veceive a lull statement from my Iriend in Paris, | shall
tint hesitate to communicate it to any person concerned.”
- 'I'he defendunt thereupon proved, that the French liquidati-
on in the manth of January 1806, upon a revision of the sail
claims confirmed the same, and that they coubl not be paid
until they had been confirmed by the Freach hiquidators,
And he farther proved, that the said John Smith died in the
month of June 15805, The plaintifl then offered evidence
to prove, that when he wrote the befove mentioned letter
to Albert Galluting e was wholly ignerant that any claim
for the demurrage aforessidd, orany part thereof, was in-
claded in the said sum of 156,105 livres 16 sous and 9
deniers, mentivned in the aforessid note. Fhe plainn®
also, to prove that within three years next belore the time
of bringing this action the defendant made a new promise
fo pay the money so by him received to the use of the
plaintift, gave in evidence by a competent witness, that
n the month of June 1809, there was u suit depending
between the defendant, and one Jokn Holline, in the court
of chancery of this state, in which Holfing cluimed from
the defendant, among other things a certain sum for the
demurrage of the ship /eline and brig Moggy, which had
been allowed by the Freach government, at the same time
and in the same manner with the allowanee for demur
un the Pomona and Sidacy, and was alleged by Holline
to have been received ULy the defendant at the same time,
and in the same manner, with demurrage on the Sidney
and: Pomona; thet in the said suit in chaneery the plain=
it was examined as g witness lor Holling, under a com-
mission from the court of chancery, to prove the recei
by the defendant of the said demurraze on the JAdeline
anl Mogzy. That the defendant being presont st that
examination in the month of June 1809, the plaintifl said
to him, 1 suppose you hove concluded that I have piven
up my claim against you, meaning as the witness: then and.
ever since believad, the claim of the pluintiff and Joln
Smith for the aforesaid demu on- the Sidney and Po-
mona.  Fo which question the b, without in anyp
- manner denying the debt, er refusing to pay it, replied No.




wailing the result of the suit between
me, 5 the witness understoml

im ol Holliag for the demurrage of
fand aforesaid; and also referring, as
s sivod and believes, to the question de-
l'!.t 3 2L rnthe defendant and m. e ol Y
should recover from the defendant the full sum allow-
el as aforesaid for demureage, or the sum only which the
defendant had received from the sule. Wherenpon the
plaintiff’ then said to the defendant, “If you would meet
me, there could be no difficulty in setiling on amicable
terms,” “T'a which the defendant replied, s*Nu, 1 have had
enaugh of arbitrations, and now I want equity.”  And.
fur the purpose last lrnt'eniiﬁ the plaintill produced and res
in evidence, by the consent of the delendant, lﬁﬁl’uun"[ﬁ;".
letters to him from the plaintiff, concerning the said demur-
ra{%l'ur the Sidney and Pomona, duted the 25th of January
1609, “In March I mean to make a final settlement of the
affairs ul'u{&mdl : &-Jpﬁ:r ﬁﬁﬂ " :]ril[ Lhil'tj:n yon for yuur
gecount ol demur eir ships due by the government
of France, and w?ﬁ#h yuu munl.iuplnad to me in the court
house Ll been settfed, and must be paid for. T am in-
formed of the amount paid to your order under the Lowuisi-
ana cession, but § have no account of the charges you ma
have paid thereon, nor of the commissions you are entitled
to for your compensation.”  And also read in evidence, for
the same pur the following lettér from the defendant
to the plaintifl, in answer to the loregoing one, dated the
27th of January 1809: ©I lave received your letter of
the 23th instant. In answer refer you fo the letter of
the 20th June 1804, to Mr. Gellatin, Sec'ry. of the Trea-
sury, for any claim yon have against me under the Zowisi-
ana treaty of cession.” And also, for the same puipnn
gave in evidence, that in the month of March or pril
1807, during a trial between the defendant and the said
Holling in Beltimore County Court, in which Holling ¢laim-
e from the defendant, by way of set-off, the full amount
of the sum allowed by the French government for demur-
rage on the Adeling and Mogry as aforesaid, the defend-
ant did acknowledge and admit that he haid received the
aforesaid liquidated certificate for the sum allowed as afore.
said for demurrage, including the allowanee ns aforesaid *
for the said Sidney and Pomona, and had sold the said
certificate at a discount of fifty per cent. as abave set forth,
and bud received the purchase money, and that the parti
respectively entitled to the said demurrage had a right to
receive from him their respective proportions of what he
had actually received. but alleged that it was hari for Hal-
fins to exact from him the defendant the foll nominal
amount of the said certificate,  The defendant then noved
the court to direct the jury, that upan the whole of the evi-
dence, if they believed the same, the plaintiff was not en-
titled to_recover.  Which direction the court refused to
give. The defendant excepted; and the verdict and judg-
ment being against him, he appealed to this court, ‘




OF MARYLAND.

The cause was argued before Cuase, Ch. J. and Josx-
sox, and Mawny, J.

Williams, for the Appellant, This suit is bru?ht for
money alleged to have been received by the defendant, of
the Fl:’al'dl overnment, for the usa of the plaintiff and John
Smith, in the year 18035, 1t is stated in the record, that it
was proved John Smuth died in June 1805. The plaintiff,
us the surviving partner, toavoid the plea of limitations,
velied on an acknowledgment made by the defendant to him
in the month of June 1509; and on anvther acknowledgment
made by him to the plaintiff in the month of March or June
1807. It was contended, on the part of the defendant, in
the county court, that these acknowledgments were not
suficient to defeat or prevent the operation of the plea of
limitation; but that court decided otherwise. It is not
meant o be contended here, that the acknowledzmenty of
the defendant, as proved, might not have been sufficient,
undera different form of decluration, and with ather counts,
to prevent the operation of the statute of limitarions; but
it is insisted that they were not sufficient to produce that
effect in the present suit, and framed as is this declaration.
The assamptions in the decluration are stated to have been
made to Samuel & John Smith, in the life-time of Jolin,
and the suit is brovght by Sumeel Smith as surviving part-
ner. The plaintiff, in order to let in the acknowledgment
of the defendant befure stated, ought tohave adapted his
counts to the nature of his proofs. This doctrine is incon-
srovertibly shewn, and clearly illustrated, by the law in re-
lation to acknowledgments made by or to an executor or
administrator, as sueh, and assignees of bankiupts or insol-
vents, a1 such. 1 a plaintiff declares on promises made
by the intestate, and the defendant as administrator pleads
lFTe statute of limitations oo which issue is joined, a promise
made by the defendant as ndministeator will not be compe-
tent evidence to resist the limitation, but the plaintiff should
have declared on an insimul computassel witl the defend-
ant as administrator; that is, be should have declared that
he accounted with the defendant as administrator of and
concerning a debt due from the intestate to the plaintiff, and
upon that acenunting the defendant as administrator was
found indebted to the plaintifi, and being so found in arcear
the defendant as administrator promised to pay. So if the
administrator is plaintifi. and declares on promises made to
the intestate, lnlrlhn defendant pleads limitations, a promise
or acknowledgment by the defendant to the administrator
within § years, will not fake the case out of the statute;
but the plaintiff ought to have declared that the defendant
accounted with the plaintf as administrator of and con-
cerning a debt due from the defendant to the intestare,
and upon that aceounting the defendant was found indebt-
ed, and being so found indebted promised to pay the plain-
tilf a8 administrator. Or in the foregoing instances the
declaration may ran (in the first case put,) that the intes-

Yul. 1V, 62
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tale being indebted, the defendant as administrator pro-
mised to pay, or (in the second case put,) that the Jefen-
dant being indebted to the intestate, promised to pay to
the plaintilf ey administrator. S here by analogy it
lhw,::' have been declared that the defendant accounted
with the plaintiff, surviving partner of Joha Smith, of and
enncerning a debt due from the defendant 1o Samuel anid
Jokn Smith, in the life-time of John, and being on that
scconnting found so indebtedl, he promised to pay to the
luintiff, surviviog pariper as aforesaid; or, that the defen-
ant having received money for the use of the said Su-
muel and Joha Smith, in the life-time of John, promised
to pay to the said Semuel Smith, surviving partnee of
John, since the death of Joln, 1t will be observed that
John Swith having died in June 1805, and the suit having
been instituted in July 1809, no promise or acknowledg-
ment made oy the defendant to Semued and John Swmith,
in the life-time of John, could possibly huve been made
within three years of the ingtitution of the suit, and the
declaration 15 obliged to assert what was impossible in
wet, 0 a8 to appear to take the case out of the statute of
imitations, that the promises were made in August 1806
to Samuel and Jokn Smith, although Jofin Smith had st
that date been dead 14 months, There are many authe-
rities, which establish these positions,  In 2 Smoul. 63, d,
(nofe 6.) itis lail down, (that which is a consequence of
the position contended for,) that if the assignee of a bank-
rupt declare that 133 I}h?fdnm wn; intlebted to the bank-
rupt, and iard the plaintiff, the assignes, to ki,
ﬂul; plea of the statute of |Im¥::;t'|.nnﬁ. that the Im{n did
not aecrite fo the bankrupt within 6 years, is no answer (o
the declaration, which states that the promises were made
fo the plontiff assignees and if it were a good plea it
would prechude the pluintiff’ from giving evidence of such
promise. So where a similar action was brought by the
assignees of am insolvent debtor, for a debt due to the in-
solvent upon promises to pay the pleintifs, as assignees,
a plea of the statute, that the action did not accrue fo fhe
insolvent, is no answer to the declaration. This note re-
fers to Kinder va. Paris. & H. Bik. Rep. 561. [Io the
sume note to Saunders, 63 (F) the law is laid down in a
manner more precisely applicable to this case. It sintes;
if in assempsit by an executor all the prumises are laid to
be made fo the testator in his life-time, the defendant
pleads he did not prumise within 6 years, and the plaintiff
replies that the letters testamentary were sued out within
fi years of the institution of the suit, so that G years had
not elapsed when the action accrued fo the i as
exernfor, the replication is bad; becanse the sfatute run

from the time the action accrued to the testator. So where

wn assimpyif by an executor, on a ¢ontract made with the
testatar, all the promises in the declaration are laid to be
made to the testator; and the defendant pleads the stalute
of limitation, the plaintiff® cannot in his replication sef
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forth a prowise made to Nimsel, without leing giity of 1815
zive evi-
upon

Gnco s & provaiie mace o Abnas) slthn § 3 e
a promise made (o in ars, Hpo
an il‘!lll_fnﬁud on the plea of the slatute g"mwm.
Sarenders refers to a long list of authorities of the highest
character, amd an intimation in Heylin vs. Hasting, Car-
thew, 471, to the contrary, which is asserted not to be low.
So where to a declaration in assumpsit by the assignees of
wn insolvent debtor, for money due before his insolvency,
stating all the promises to have been made fo the plaintiffy,
rhe defendant ]uilrntled that he did pot ondertake and promrse,
in manner and form as the plaintiffs declared, he cannot ré-
{:h that the cause of action first accrued to the insolcent,
fore the plaintiffs became assignees, and that 6 years had
clapsed afier the cause of action first accrued fo the insol «
vent, fur that rejoinder would be a plain departure from
the ples. Kinder v, Paris, 2 H. Blk. Rep. 562, (note a).
"I'hus it will be seen hI_I all these decisions, that it is ne-
cessary for the plaintiffs, who bring their suits in a repre-
sentative character, to lay the promises and assumptions to
be maile to themselves, {where so much time has cIlpﬂEd
since the cause of action first accrued that the statute of
limitations lnuhlﬁ.]kil' they rely on such promises or ac-
knowledgments to take the cases out of the statute, Maore-
over, the authorities would never speak of promises and
assumptions made to the plaint{fs who sue in a representa-
tive character, 1f they could waintein suits, and counter-
act the operation of the statute of limitations, by proving
omises to have been mmle to them ia their representative
charaefer, although the declaration should contain no other
counts than upon promises made to the original partice,
In | Chitty's Plead. 204, it is stated—"That an execntor
or administrator may declare a¢ sueh for money paid in
that character, and may join such count with counts on pro-
mises to the testator or intestate, So money had and received
by the defendant to the use of the plaintill as executor, on
an account stated with him as executor of monies due and
owing to the testatory or to the plaiotiff as executor, may be
joined with counts un promises to the testator or intestate.”
And vwhere six yeurs have elopsed siice the death o the
i festator or intestale, or it may on any other account be min-
terial for the plaintiff te avail himself of a provmse or ac-
knowledgment xinoe the death, counts should be intro-
duced in the declaration on promises to the execwtor in that
eharacter, for otheriive, such promise or ucknowledgment
cannol be given in evidence.”™  [hid 204, 205,343,  Surell
ve. ine, 3 East, 400,  Hickman vs. Falker, Willes 29,
In pursuance of these principles, maintained by incon-
trovertible authorities, Chitey, in his 2 vol. 46, gives the
forms of the counts proper in such cases, with reference
to the instunce of a surdiving parter who sues for a debt
die to him in that right. fore introducing the eounts
on promises to the surviving partner, Chitly expresses
himeelf in these remarkable words, shewing the appli-

Wi
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cation of the princlples in cases of executors or admi-
nistrators to cases of swreiving partners.  +If the debt
be considerable, or the deceased pariner has been dead
fix years, or it may on any other account be advisable
for the plaintiff to aveil hims u?‘ a promise or acknow-
ledgment 1o him since the deat his partner, insert the
counts,” §e. and relerring to Sarell ve. Wine, 3 East,
409. 1In Hiclman vs, Walker, Willes, 29, the opinion
of the court concludes in these words: *‘Because all
the promises in the declaration are laid to be made to
the testator, on executor connol give evidence of the pro-
mise fo himself within six years; and if he cannot, setting
forth a promise to himself in his replication, as the exeen-
tars have done in the present case, is a departure in plead-
ing. and fur that reason also the replication is not good.*
In Secar ve. Atkinson, 1 H. Blk. Rep. 105, the court say,
it is a cummon manner of declaring against executors and
atlministrators, to save the staiuie of limitations, that exeete-
torsand administrators promised tiemselves to pay, &e. In
feard vs. Cowman, 5 Horris & M Fenry, 153, it was de-
cided by the general court, that evidener that the executor
had promised to the plaintiff executor, would not support a
declaration on promises (o the testator. The forms of
counts on peomises by execotors and administrators in 1
Hurris's .g'n-". 161, 162, 179, show the practice in this
state. In Tom ve. Goodrick, 2 Johns. Rep. 213, it
was held that the promise must be stated to have been
made by the partner living at the time, alone; if stated to
be by the deceased partner, and his survivors, it will be fu-
tal. 8 Chittys Plead. 19, 20, gives the forms of declura-
tions ugainst a surviving payee, and a surviviog maker of
d promissory nnte,

As the objections urged againut the opinion of the court
below in the seeond bill of exceptions, are considered 1o be
fatal to the plamtif™s recovery, it is deemed wholly unne.
cessary to say any thing vpon the first bill of exceptions,

inder, for the Appellee. ‘The first bill of exceptions
srems (o be abandoned by the appellant’s counsel; but to the
second, it was urged that proof was admitted which does
nol apply to the issue. It has been decided that it may be
left to the jury to ascertain whether n promise had been
made 80 0s o take the case out of the nct of lmitations.
1. In this case there was sufficient proof to take the case
out of the statute. It was not necessary that it should be
an express promise, Lioyd oo, Mawnd, ¢ 7. R. 762, Law-
rence ve. Horrall, Peake’s N. P. 95. Ball. on Lim. 188,
1840,

2. The principal question is, whether a promise or ac-
knuwledgment made since the death of one of Lwo partiers,
can sustain a case where the promise is laid to have
been made to both? No suthority has been produced to
show that an action like the present cannot be maintained.
IT it could not, there must be such cases in the books. The
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practice of declarating on promises by executors, &c. seems
tu have been only applicable as to executors, administrators
and assignees, of insolvents, and not to actions by surviv-
ing partners. Kxecotors, &c. appear in a representative
character, having nothing to do with the cause of action.
But it is different as to a surviving partner, where the pro-
mise to him revives the original claim.  The right of ac-
tion is the same, and the surviving partner enforces the
riﬁht1I and he is not in the predicament of an executor, &e.
who comes in by assignment, &c. or by transfer of law, as
where a promissory note by endorsement ia transferred,
and the endorsee receives the legal right. Suppose an ac-
tion on a promissory note endorsed by A to B, and the act
of limitation is pleaded—an ncknowledgment 10 A would
enable B to recover. An acknowledgment by the party
restores the right of action which was before taken away.
No new consuleration is necessary to take it out of the
statute of limitations—a simple acknowledgment revives
the original consideration, and restores the party to hia
original vight. ‘The statote does not extinguish the debt,
but bars the remedy. Ball, on Lim. 188. 1n the case be-
fore the court the plaintil’ was the original creditor, and
the whole interest at law devolved on him. The ac-
knowledgment relied on is, that the defendant received the
money for the F'Il.inliﬁ' and J. Smith, that admission re-
muves the bar of the act of limitations. The cases cited by
the counsel for the appellant, relates to executors, adminis-
trators and assignees, except Tbom vs Goodrick, 2 Jolns.
Rep. 215, which was a case agains! a surviving partner, and
te involve o person as a pariner, his deceased partner must
be alive at the time when the debt was crested. 1t is in-
cumbent on the counsel for the appellant to show that the
cases of executors, administrators and assignees, apply toa
surviving partner. The precedents in Chifty are no an-
thority, and he only advises the change vut of abundant
caution,

Pinkney, in reply. There are two questions—1. The
sufficiency of the acknowledgment without reference to the
pleadings. 2. I3 sufficiency in connexion with the plead-
mngs.  As to the firat, the acknowledgment is not sulficient
if the pleadings are correct.  The statate of limitations is
considered almost as a dead letter. “The courts seem fo
interpret it %o as to evade its operation. They have said
that an scknowledgment will take the case out of the sta-
tute, and although 1t was not a new promise, yet it implied
a pew promise. The tide is ouw setting the other way.
Courts are now more strict, and will not go further to
evucle the statute, and was the question to be decided now
for the first time, a different rule would be established.
2. The acknowledgment is not sufficient under the plead-
ings.  What was the issue on the plea of limitations? It
was that the defendant diid assume within three years, in
manper and form as stated in the plaintiff’s declaration,
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which was that he assumed to pay (he plaintiff and J.
Soiith, in the life-time of J Swith. 1Fit had been ex-
 provedd that the defendant bad promised to pay she

Jai , would that be the promise as laid in the declars-
ion, and as the plaintiff took it wpon himself to prove?
But no express ise 1§ proved—there was simply an ac-
knowledgment that a debt did exist. 1t was an implied
romise, and the plaintiff was bound to prove that which
:u would be bound to e il the promise, on which the
cause of aclion ﬁl'ﬁhm was expressly proved,  The
gintiff was not io a betler sitoation than if the promise
d been made more than three years. A promise toa
dead man is of no effect. A promise to the plaintiff can-
not by relation be a promise to 8. and J. Smith; if it can,
why cannot a promise to an executor by relation be a pro-
mise to the testator? Here the declaration counts on one
promise, and the provf is as to a different promize. “This
will apply as well in the case of an executor as of a surviv-
ing partner, The surviving partner sues no more in his
own right than an executor does.  He eomes in a re ne
talive character, although he has an interest. e does not
claim to be entitled exclusively for himsell, but as a sur-
viving partner representing the fiim.  If he recovers, he
recovers under an accountability in like manner as av ex-
ecutor.  The representatives of the deceased pariner may
call an him and make him acconnt  "The predicament of a
surviving partner, in the eye of reason, ix idéntically the
same with that of an executor. “The doctrive of relation is
wholly inadmissible, that the acknowledgment should re-
late to the original' promise. Here 8 promise ia laid as
made to 8. and J. Smarh, which the defendant denies; but
if made, it was not made to S and J. Smith, within three
Fears. The prnnl’ is that the defendant n::kuuwltdpd the
debt to 8 Smith, and that when the acknowledgment was
made J. Smith was dead. 1s this maintaining the issue
joined? “T'he case cited are of executors, &ec. and that
where a promise is male to the executor, there must be a
count on that promise to prevent limitation from barring.
In Green va. Crame, 2 Ld. Koym. 1101, the defendant
cwned the debt to the executor, and promised him to pay
the debt which was due to the testutor. “Fhere was no
count on the promise to the executor; and on the plea of
limitations, it was held that the promise was not within
the issue, and could not be given in evidence. Fhe case
of sn executor may be distinguished from that of a surviv-
ing partner in pomt of fact, but oot inti:rinniplt. They
are both in representative churacters; and il not in repre-
sentutive characters, they are not the persons to whom the
promive wis made. A ise made to one man is not a
promise made to two. But it is said, that we have pro-
diicad nn cnse iliril.ciljr in |I||itll.. It may be asked, 'H'h_'f oo
case is prodoced showing that the decision has been other-
wise? It may be amswereid, that ever since the question
was settled as to execulors, &e. the case of a surviving
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partner has been considered as settled, and the forms, as
to surviving partners, have been mase, to confarm Lo these
adopted in cases of executors, &e. Elementary writers are
to be rded, and Chitty, if alone, would be high au-
thnntyr;fﬁ:t without his autherity the case is clear,

Cuase, Ch, J. delivered the opinion of the eounrh
The court are of opinion, that the act of limitations
ilees not operate to H:lil:lguiﬂh the debt, bat to bar the
remedy, The act of limitations is predicated om the
principle, that from length of time a presumption is created
that the debt has been paid, and th.t.‘a_;ddl\:iur i deprived
of his proof by the death of his wilnesses or the loss of
receipta. It is the design of the act of limitations to pro-
tecl and shield Jdebtors in such & situationg and consistent
with this principle, and this view, the decisions have beea
made, that the acknowledgment or admission of the debtor
will take the case out of the act of limitations, because if
the money is still due and owing, the defendant has not
sullered from lapse of time, nor bhas any wconvenience res
sulted to him therefrom,

The ease of a surviving partner is distinguishable from
that of an executor. An express promise made to an ex-
eculor creates an asswnpit to him, and is founded on the
antecedent consideration of a debt due to the testator; and
a count in the declaration must be framed on it, and the
proof must correspond with and be adapted te it. The
money, when recovered, will be assets in the hands of the
exegutor, and he will be accountable for . A surviving
partner has a right to all the effects belonging to the part-
|'|t-1.‘_vl.h-l||1I ani to receive, sue for and recover, all the dl::h.t-l
due to the partnership. The right and remedy are united
in him, the original promise made to him, and his deceased
copartner, still exists, aml the right of action with the
remedy sorvived to him.  The acknowledgment to the sur-
viving partner saves anid preserves the remedy in the sur-
vivor, and avouds the bar by the act of limitations. Tt does
not create a new gaswmpsil, butis a saving of the remedy
on the original promise. The surviving partner is accounta-
ble to the creditoes of the firm, and to the representatives
of the deceased partner.

The court are of opinion, that the judgment of the
court below be affirmed on both bills of exceptions.

Jousson, J. This was an action on the case for money
had and received by the defendant below, (the appellant, )
for the use of the plamtfl in which the plaintiff recovered.

Thedefendant pleaded the general issue, and the act of limi-
tations, on which issues were joined. Two guestionsarise on
the exception relied on.  First, was the evidence sufficient
to establish the claim on the general issue?  On the argu-
ment this ground was oot much relied on by the appellant;
and on an examination of the proof produced by the pluin-
Gl the court are satisfied that it was fully adequate to
susiain the plaiotifi®s claim on the geoeral issue.

1819,
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The recond question arising is, whether such declara-
tions or admissions made by the defendant to Samauel and
John Smith, within three years before u suit brought by
them, would, if made to Sumuel after the death of John,
I||Ilrtlhilii.'s Samuel, the survivor, to recover the partnership

ebt

The act of limitations was never intended to prevent
the recovery of debts really due, but to protect persons
from old claims when the evidence of their discharge
from length of time was supposed to have been lost.

The courts of justice in England, and in this siate,
considering, and correetly considering, such 10 have been
the object of the statute, have availed themselves of any
declurations or admissions on the part of debtors to re-
move the bar to the recovery presented by the act of limi-
tations.

The decisions of the courts, on the offers and ad-
missions of debtors, made within the time presented
by the act of limitations, that the case was taken out
of that act, do net go on the ground that a vew cause of
action was thereby created, or that & new promise was
wade tu pay the old debt. A promise made within the
tiod prescribed by the act of limitations, will authorise g
recovery of the original debt, and in that instance, and in
that alone, would the jury be justified in finding a verdict
for the plaintiff on the issue juined on the act of limita-
tions, i:fF'l',hl: position contended for on the part of the ap-
pellant was correct, that it is more a question of fact than
of law; and that therefore a promise made to Samuel Smith,
the surviving partner of John Smith, could not support
the issue alleging such a promise to have been made to
Samuel and John Smith.

If nothing but a promise to pay could revive a debt, or
remove the act of limitations, then it would seem (o Tollow
that such promise must have been made to the plaintifis
themselves, and a promise to one partner, after tEe death
of the other, would not support the issue on the part of the
plaintill’ when the act of limitations was pll}ndElE On the
contrary, il a promise to pay is not indispensably ne:eua:!y
to support that issue, then may the plaintiff recover, al-
though the fact of the promise fo poy within the prescribed
time 1s not made to appear to the jury.

It 18 most unquestionably established that an acknow-
ledgment of the debt, an offer to come 10 a settlement, or
to refer to arbitrators, will take the claim out of the act of
limitations. Now an acknowledgment of the debt is nat
a promise to pay, nor is an offer to come to a settlement,
or to refer the matter in contest to referrees, a promise to
pay the claim, nor can they smount to more than this, and
that by implication of law, to pay the sum ascertained to
be due on the settlement, or the sum awarded, Yet all
those acts will remove the bar presented by the act of Ii-
mitations; for the admission of lg:t]cln remaves all doabis

A8 to ils having been discharged, and the offer to come to &
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seitlement or refere impliedly admils the ' fo he 1819,
in possession dmwnﬂhﬂmmﬂ M fur
such adjustments, ey

But it is contended, on the part of the lptpﬂ
before the surviving partner can recover on promises or
admissions made (o him, he must insert a special count re-
lying on the promise masle to himseifs and it is contended,
on the part of the appellant, that an esxecutor could not
recover a debt doe to the deceased, relying for such re-
covery ona promise made to the exeettor ¢ take it out of
the act of limitations, without a speeinl count on such pro-
mise, and therefure the surviving partner, before he can‘re-
;i_'mr, must also specially declare on the promise made to

1im.

It appears to me that the decisions made in the ease of
executnes must have been founded on a supposed necessity
that the proof should correspond with the issue, to wit, the
promisi to the deceased,  “The ease before the court is not
that ol an executor suing to recover a debt due to the tea-
tatur, relying on a promise made to himself, without de-
claring on ity to avoill the act of limitations. We have
seen, int the bar presented by the act of limitations may
be removed withont o wew promise, anil that any declura-
fions made by the defendant, from which it is to be infer-
red that the demand is just, or that he is in possession of
the documents to come to a sattlement, are sufficient ta
romove the act of limitations; 1 am thevefore of opinion
that the admissions made in this case, although after the
death of Joln Smith, were sufficient on the issue joined
on the act of limitations.

ITDGMENT AFFIRMED.

E—

CreEnxrier va. Musprir's Lessee, Juxe.

Arrear from Prinee-George's County Court.  Ejectment \Where n case s
for a tract of land called Mundell's Survey. This case was =T 7 -ur-" ,
formerly before this eourt on an appeal by the present ap- n'“’:.'h:-f'".h“-i
pellee, and the judgment of the court belnw was reversed, decison h mads

andl the record remitted ander n procedendo, directing & i ot s

new trial. [8ee 3 Harr. & Johns, 462.] The defendant 304 »

(now appellant,) took defence on the plots returned, for all san e e o
the lamd incloded in the plnintif's pretensions, and whych Jammens on the

is included in the deed from Ninian Beall to James Ren. femiey invich de-

fan, dated the 15th of July 1706, as located by the defen- of sppeatiy if
dami. huek 1 e
: :ll":p-
1. Atthe new trial the plaintilf. (now appellee,) read in the " sawme
evidencea patent of the tract ealled Mundell’s Survey, grant- f:ﬁ':‘:“' "P}%

ed 1o the lessor of the plaintill on the 21st of October fini evinioa, ibe

wifirmed,
Jury are to revpset the festenetians of the enurt ity w fon ciwil setion, sl o fined thicke
'I'rml neeording tn mibeh llﬂri:'l‘:lll. O e n

Hinw Thr eerinin facts and eireinmiances wope aiflelent ia lay a_toamalnplop to have justifed the eourt
in dirceting the fury tn presume & gran I!'L'ﬂ'ﬁhmlh dupitel  Durrgs
YOL. 1V, 3

T

§

!
i

i

_— -




