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CASES IN THE COURT OF APPEALS

patt of the sum originally advanced by the plaintiff) but he
believed it to be less than the $150 advanced as aforesaid.
The witness also proved, that in a conversation between
him and the defendant, the defendant stated that he would
raise an account against the plaintiff} which would more
than estinguish the $150 advanced by the plaintiff’ at the
commencement of the partnership, provided the witness
would swear to it. The witness also proved, that after
the cominiencement of the partnership, and previous to the
defendant’s refusal to account, he continued to live with
the deferidant, who had the manageément of the business,
and that while living with the defendant he, as a partuer,
collected sundry debts owing to the concern. The de-
fendant then prayed the court to direct the jury, that Rice,
the witness produced on the part of the plaintiff, was not
a competent witness; and also, that if the jury should be-
lieve the foregoing facts to be true, that in point of law
they constitute a partnership, and that it is not competent
for the plaintiff, in the present form of action, to recover
against the defendant: - Both of these directions the coun-
ty court, (Nichalson, Ch. J.) refused to give; but directed
the jury, that_the refusal by the defendant to exhibit an
account of the profite, alleging that the plaintiff’ was enti-
tled to no part thereof, and the payment by him to the
plaintiff of a part of the original sum advanced amounted to
adissolution of the partnership, and that upon its dissolution’
the plaintiff had a right of action in his individual capacity
against each of the other copartners in their individual ca-
pacity, for the sum of $50 loaned them originally, or for so
much thereof as remained unpaid at the time of the insti-
tution of the suit. The defendant excepted. Verdict and
judgment for the plaintiff for $103 damages, and costs,
The defendant appealed to this court.

The cause was argued before Cuase, Ch. J. Buena-
NAN, Ganrr, and Earcs, J.

Boyd, for the Appellant. The elaim in this case was
for 50, and the verdict, and judgment thereon rendered
were for $103, a sum recovered heyond the amount which
was due, except upon the principle of profits made in a
partnership transaction; because allowing legal interest
upon the sum advanced, the verdict could not exceed R637,
even supposing not a cent of money had been paid to the




