In the COURT OF APPEALS

State of Maryland 3
vs ; ~ of
John H. Gurry. 3% MARYLAND.
% April Term 1913.

s
b

No.70

PER CURIAM:

The judgment of the Criminal Court of Baltimore €%y in
the above case will be affirmed; an opinion embodying the reasons for
this conclusion will be hereafter filed.

This Court_is of opinion that The Mayor and City Council of
Baltimore may, in the exercise of its police power, validly pass an
ordinance for the segregation of the white and colorsd races without
conflicting with the provisions of the Constitution of the United
States or of the State of Maryland; but that the ordinance No.692,
approved lMay 15th; 1911, cannot be sustained inasmuch, among other
reasons, as it omits to afford any proper protection for persons who
may have acquired a legal right to occupy as reSidents any building
or portion thereof by devise, descent, purchase, lease or other valid

legal contract at the time of the passage of the ordinance.
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There is involved in thic appeal the validity of the or-

adinance of the llaycr and City Council of Baltimore City, known

D

ags the Zegregation Crdinance.

[

~he appellee, a colored man, was indicted for & violation

of Section 2 of said ordinance and upon the lower Court sustain-

ing a demurrer to the indictment, this appeal was taken from the
judgment thereupon entered.

The ordinance, which is composed of ten sections, is en-
titled, "Aa ordinance for preserving peace, preventing conflict
and i1l feeling hetween the white and coleored races in 3Baltimore
City, and promoting the general welfare of the City by »nroviding,

¢ far as vpracticable, for the use of separate blocks by white

w

and colored peorle for residences, churches, and schoolg.”
Section 1, provides, "That from and after the passage of
this ordinance it shall be unlawful for any white persoinn to move
into 5r use as &a residence or place of abhode any house, build-
ing or structure, or any part of any house, building or struc-
ture situated or located oa gay block, ac the same ig herein-
after defined in Section 4, the houses, buildings aud struc-
tures on which blocx, so far as the same are occunied or used
as residences or placec of abode, in whéle or in part shall be
occunied or used as residences or places of sbode by colored

persons, otherwice than as provided in Section 3 hereof.

w2

a block ghall be deemed a colored block for the yurnoses of thi

A

crdinance.’
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Section £ ig in the identical languaée of Section 1, ex-
cept that it prohibits any colored person frem doing what sec-
tion 1 prohibits any white person from doing.

Section 3 excepts domestic servants from the operatiocn of
sections 1 and 2 when they reside with their employers. |
Section 4 is "That the word "blocks™ as the same is used
in this ordinance shall be construed to mean that portion of any
street or alley upon both sides of the same between the two 2ad-
jacent intersecting or crossing streets." And further provides
the method, in cases where either of the adjacent streets inter-
sects but does unot cross the street upon which the block in cues-
tion may be located, by which that portion of the block on the side
of the street facing the intersecting street is to be classified.

Section 5 fixes the penalty for violation of the prohibitions
of Sections 1 or 2 of the ordinance.

Section ¢ provides the manner of determining whether blocks unon
which there were no buildings used as residences at the time of the
rassage of the ordinance, but upon which it is desired by the owners
thereof to erect builhings for the purposes of residences, shall be-
come either colored or white blocks.

Section 7 provides the means whereby blocks which were either
white or colored under Sections 1 and 2 can be opened to the occu-
pancy of both white and colored persons.

Sections 8 and 9 provide that no buildings, not so used prior.
to the passage of the ordinance, shall be used as churches or
schools without a permit from the Board of Police Commigsioners

and no permit shall be issued to allow the use of such buildings
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by colored persons in a white block or white persons in a colored
block.

Section 10 prcvides that nothing in the last four sections
shall be taken to affect the validity of the first five sections.

The learned Judge below, in sustaining the demurrer, filed
an opinion, from which it apnears that the reason for the Court's
action was based upon the unenforceability of the ordinance beeause
of the uncertainty of the language of “ections 1 and 2.

There can be no ouesticn, that this being a penal ordinance,
it must be strictly construed; bﬁt this rule is open to the limi-
tation that the construction must not be an unreasonable or forced
one. AS was declared in Ueller vs. State, 11 ld. 525, "Even penal
statutes which it is said should be strictly construed, ought not
to be 8o strictly construed as to defeat the obwious intention of
the Legislature. And though they are not to be extended by con-
struction, they should receive a rational interpretation.”

Tn Wharton's Criminal Law (10 Ed.) Sec. 28, the rule is
stated thus, "Penal statutes are to be Strictly censtrned. In
censtrning such statutes, however, we are to look for their reas-
onable sense, and if this is clearly ascertained it must bhe applied,
though a narrower sense is possible."

In the opinion of the Court we find this language: "In an
effort to interpret these sectiouns (1-and 2) we are forced to the
conclusion that the thing prohibited is the residence of a white
person in a block occupied, in whole or in part, by colored per-
csons, or the residence of a colored person in a block occunied,
in whole or in part, by white pgrsons.” From which, and also other

rortions of the oniaion, it is apparent that the words "in whole
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or in part" were taken to modify the word block. Dut this is a
construction to which we cannot accede. Although at a casual read-
ing of these two sections the language does apparently admit of
this construction, nevertheless, upon close scrutiny it is clear -
that the words "in whole or in part” were used to modify the words
"residences or places of abocde." Therefore the meaning of the lan-
cuage of the sections is rlein that the thing prohibited is, that
when the buildings on a block, "so far as the same are occupied or
used as residences or pnlaces of abode, in whole or in part, shall
be occunied or used as residences or places of abode” by the mem-
bers of one race, that then no member of the other race shall oc-
cupy any building on thaet block as a residence. The effect of the
words "in whole or in part” being to cover blocks where 211 of the
hougses were wholly occupied as well as where there were some vacant,
but all that were occupied being occupied by the members of the same
race. Or where some of the houses were partly used as residences
and partly as shops, stores or other »nurposes other than residences,
that in that event the only vnortion of the house to be considered
in determining as to whether or not the block should come under the
operation of the ordinance was to be the portion used as residences.
The blocks, which at the time of the passage of the ordinance were
occupied by both white and colored, are left entirely free for the
same character of occupancy. Although language could have bheen
used to make the meaning clearer, we are of the opinion that these
cections are free from uncertainty, and therefore it was error to
nave declared the ordinance void for that reason.

The anpellee conteals that the ordinance is inconflict with

Section 221 of the City Charter wherein it is provided, "Every or-
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dinance enacted by the City shall embrace but cne subject, which
shall be described in its title etc.” This has heen declared to
be an adaptation of Art. 3, Section 29 of the State Constitution.
There have beean so nmany adjudications upon that section that there
can no longer bhe any doubt as to its correct interpretation. And
what was sald in the case of Gans vs. Carter, 77 lld. 1, seems 1o
be applicable here. "Ve have but a word to say and that is to re-
peat what we have so often said, that the object of this clause
was to prevent the embodying into the same act distinet and sepa-
rate matters of legislation, having no connection whatever with
each other and matters not referred to in the title." Ieasured
by this standard there can be no force in the contention.

The main question in this case arises, however, over whether
the provisions of this ordinance are in conflict with Article 27
of the Bill of Rights of the Constitution of llaryland, and the firsft
gcection of the Fourteenth Amendment to the Constitution of the United
States.

The title to the ordinance recites its purposes to he "for
vreserving reace, preventing conflict and 111 feeling between the
white and ecolored races in Baltimore City, and promoting the gen-
eral welfare of the City" etc. What is applicable to the white race
is made precisely applicable to the colored race. No advantage that
is enjoyed by one race is denied the other. IEvery restriction placed
unon the one is in exact terms imposed upon the other.

Upon whether or not this ordinance is a valid exercise of the
police power must depend its enforceability.

That the City has the nower under its Charter to pass ordi-

nances in the exercise of the police power, eaqual to legislative
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enasctments, must be regarded as settled in this 5tate since the
case of Rossberg vs. State 111 Mda. 394, wherein this Court seaid,
"Broader or more comprehensive police nowers could not be con-
ferred under any general grant of police power, for the purposes
mentioned in section 18, than those granted in that section, and
vhen we consider the "Welfare Clause™ of the Charter, Sec. 31,
grester emphasis could not be laid upon the implied powers of the
City for the maintenance of the peace, good government, health and
welfare of the City than is there 1laid +++eciveeveeeee... In the
present case, the legislative grant is not merely one of power to
pass ordinances relating to specified police powers, regarded as
a part only of the general police power, but the grant is of all
the power commonly lnown as the police power, to the same extent
as the State has or could exercise said power within said limits.
The implication therefore is a necessary one, that not withstand-
ing the preceding clause of that section of the Charter enumerated
certain purposes for which ordinances might be passed, the lLegis-
lature intended the City to have, in addition, the power to pass
ordinances for any and all purposes relative tc the exerecise 6f
the police power."

If then theA{;gislature could pass a statute under the
nolice nower of the State, providing for the segregation of the
races,as we thinz it could, there would seem to be no doubt that
the liayor & City Council of Baltimore can pass a velid ordinance
having the same end in view. It is true, nowever, that, notwith-
standing the broad powers vested in the llayor and City Council by
the charter, some distinction is made between statutes pasced by

the legislature and ordinances passed by a municipality under the



police mnower - one illustration of which is what was said by Chief
Judge keSherry in State vs. Hyman, on page 616 of 98 lid. The Court
must undoubtedly take into consideration the reasonableness of the
provisions of this ordinance and determine whether any of those in-
volved in this case are so unrcasonable or oppressive as to cause
it to assume that the legislature did not intend to empower the
municipality to enact them as they stand - whatever may be said

a8 to the Court's vowers in counstruing statutes which have a real
and substantial relation to any object properly within the police
vowers of the State.

Both State and Federal Courts have been most in-
dustrious in dealing with the many cases growing out of the laws
claimed to have been pasced in the exercise of this power, known
as the police power, and it might be well to ccnsider what is
meant, in a constitutional cense, by that term. 4as was said by

r

that learned jurist, Chief Justice Shaw, in Com. vs. Alger, 7

Cushing, 53," It is much easier to perceive and realize the
existence and sources of this power than to mark its boundaries,
or prescribe limits to its exercise.” And the definition there
given has been, probably, more often quoted with approval than
any other. "The power vested in the Legislature by the Con-
stitution, to make, o?dain and establish all manner of
wholesome and reasonable laws , statuies and ordinances,

either with or withcut penalties , not repugnant to
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the constitution, as they shall judge to be for the good and
welfare of the commonwealth and of the subjects of the same.”
In Chambers vs. Greencastle, 138 Ind. 339, it is thus defined,
" The police power of the State, so far, has not received a
full and complete definition. It may be said, however, to be
the right of the State to prescribe regulations for the good
order, peace, health, protection, comfort, convenience and
morals of the community, which do not encroach on a like
power vested in Congress by the Federal Constitution or which
do not violate any of the provisions of the organic law."”
In State vs. Wagener, 77 1inn.483, " The power to impose such
restrictions upon private rights as are practically necessary
for the general welfare."” ’

In Deems vs. Mayor, 80 1d.173, this Court said,
" Every well organized government has the inherent right to
protect the health and provide for the safety and welfare of
its people. It has not only the right, but it is a duty and
obligaticn which the sovereign power owes to the public........

It my be said to rest upon the maxim 'sglus populi suprema lex','’

and the coastitutional guaranteesfor the security of private
rights....... .. have never been understood as interfering with
the power of the State to rass such laws as may be necessary to
protect the health and provide for the safety and good order of
societys. ' Property of every kind' says Mr. Justice Story' is
held subject to those general regﬁlations which a re necesczary

for the common good and general welfare.' And the Legislature
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hes the power to define the mode and manner in which every one
mey use his property."” In State ve. Hyman, 98 lMd. 596, " The
exercise of the polide power being for the promotion of the
public good is superior to all comnsiderations of private
rights or interest, and by virtue of it the State may law-
fully impose upon the exercise of private rights such burdens
and restraints as may be necessary and proper to secure the
general health and safety." In Police Co. vs. Wagner, 93
Md. 191, the Court said, " " The State has power to pass wuch
laws as are necessary to protect the health, mcrals or peace
of socliety." In Cochran vs. Preston, 108 Md. 220, " The power
to prescribe regulations demanded by the general welfare for
the common protection of all is known as the police power of
the State and is inherent in every sovereignty.”

The Supreme Court has, times almost without number,
been called to pass upon laws enacted by the States upon mat-
ters relating to their internal government, and has given ex-
pression to the meaning to be ascribed to the poldice power.

In the Sdaughter House Cases 16 Wall, 62, which were the first
cases involving a construction of the Fourteenth Amendment,

the Court said " This power is aad must be from its very nature
incapable of any very exact definition or limitation. TUpon

it depends the security of social order, the life and health
of the citizens, the comfort of an existence in a thickly
populated community, the enjoyment of private and social life

and the beneficial use of property. " ' It extends' says
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another eminent Judge 'to the protection of the lives, limbs,
health, comfort and quiet of all persons, and the protection
of all property within the State!, *and persons snd property were
subjected to all kinds cof restraints énd burdens in order to
secure the general comfort, health and prosperity of the State.
Of the perfect right of the Legislature to do this no question
ever was, Or upon acknowledged principles, ever can be made

so far ag natural persons are concerned."

In the case of Beer Co. vs. lass.97 U. =, 25, it
was said, " Thatever difference of opinion may exist as to the
extent and boundaries of the police power ....... there seems
to be no doubt that it does extend to the nrotection of the
lives, health and prosperity of the citizens, and to the pre=-
gervation of good order and public morals."” Again in District
of Columbia vs. Brooke, 214 U. ~., 138, " It is the most
essential of powers, at times the most insistent and always
one of the least limitable of the powers of government."

#r+, mey be said in a general way that the police power extends
to all the great public needs. It may be put forth in aid of
what is sanctioned by usage, or held by prevailing morality
or strong and preponderating opinion, to be greatly and im-
mediately necessary to the public welfare." Noble Bank vs.
Haskell, 219 U. ©S. 104. In Durkins vs. Connolly, 113 U..S.

27, the Court szid, " But netther the Amendment (14th) --
bpoad and comprehensive as iL is, nor aay otherlamenament,

was designed to interfere with the power. of the State,
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sometimes called the police power, to prescribe regulations

to promote the health, peace, morals, education and gcod order
of the people " In R. R. Co. vs. Drainage Com. 2C0 U. S.
592, " We hold that the police power of a 8tate embraces re-
gulations designed to nromete the public convenience or the
general prosperity, as well as reguletions designed to promote
the public health, the public morals or the public safety."

In Crowley vs. Christensen 137 U. G., 86, the Court said in
dealing with the extent of the palice power , " The possession
and enjoyment of all rights are subject to such reasonable
conditions s may be deemed by.the governing authority of the
country essential to the safety, health, peace, good order

and morals of the community. Even liberty itself, the greatest
of all rights, is not unrestricted license to sct asccording to
one's own will. . It is only freedom. from restraint under con-
ditions essential to the equal enjoyment of the same right by
others. It is then liberty regulated by law.”

It is not, nor can it be, contended that the ¥our-
teenth Amendment took from the States the police powertthey
possessed at the tigzié%%Ztion of the Constitution. . They now
possess the power to the same extent subject, of course, to
the fundemental principles of civil rights. Slaughter House
cases, supra; Barger vs. Connolly, supra; Ilulger vse Xansas,
123 U. S. 623. ;Jacobsonm vg. llass. 197 U. S. 25.

"Tt does not deprive the States of the right to pre-

order
sefveAwithin their limits, to pass laws ageinst crimes and

punish offenders, to regulate relations between individuals,
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to control for the public good the use of private proverty, to
protect the health, 1ife and sefety of the people, and to
that end, mnot only to enact suiteble legislation, but to de-
gtroy nroperty that is dangerous to the well being of the State
Cooley's Const. wew, 251. |

Thatthis power icAfar reaching and most important to the
preservation of the States cennot be denied. It has beea im-
possible to confine its operation to a set rule, but every com-
munity has been left to meet the circumstances of each case
as the conditions changed and to determine upcn the necessity
for acticn.. Allyeger vs. Loui:;l 165 UT. 3. 590.

There is, however, the constant warning present,
practicolly, in all the cases, in the examples and rule, that
the exercice of the power must not be unreasonable, but must
be enacted in good faith for the prometion of the public good,
and not for the oppression or amnoyance «0f & particular class.
Plessy vs. Ferguson, 163 U. S.555. |

If ¥ax Legislative bodies, under the guise of pro-
tecting the publie welfare, arbitrarily rass laws which have
no relation to that object, the Courts will determine vwhether
there was a proper exercise of the power. llugler vs. Xansas,
Supra; Lawton vs. Steele, 153 U. S. , 133. Naturally, at
times the exercise of this power limits to some extent the
en joyment of the fundamentel ricghts, but 1f the restraints
are deemed by the law making body,'necessary for the general
welfare and are not "so arbitrary as to be palpably and un-

mistakably in excess of any reasongble exercise of the author=-

"
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ity conferred,” the Courts will not interfere, for the local
authorities are primarily the Jjudges of the necessity of such
legislation. And although Courts may disagree as to the pro-
priety of the legislation, unless it plainly, and beyond all
ouestion, exceeds the power, there should be no Jjudicial inter-
ference. OSchmidinger vs. Chicago, 226 U. 5. 578; liinn. vs.
Barber, 136 7. 5. 313.; Atrin vs. fansas, 191 U. 5. 207; licLean
vs. Arkansas, 211 T. 3. 547; REubank vs. Richmond 286 U. S. 137.

If then this power is inherent in every state for the

preservation of its general welfare, is the ordinance in question
an uanreasonable excrcise of it and are its provisions so arbitrary
and oppressive that they amount to the invasion of a person's
constitutional rights?

A we have seen the avewed object of the ordinance is
to preserve peace, prevent conflict and ill feeling between the
two races and thereby promote the welfare of 3Zaltimore. The
means employed are that blocks which were occupied by colored
veople exclusively; should continue to he occupied by them ex-
clusively, and that blocks occupied exclusively by white people
should so continue to be occupied by them.

The ordinance does not legislate on what were "mixed
blocks"™ - those occupied by members of the two races - at the
time it was passed, and whatever other objections may be urged
against it,'it can not be truly said that there is any discrim-

inaticn in the ordinance against the colored race. Indeed in

its practical operation it would be more burdensome on white

people than on colored peoprle, for it is well known that white
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pecple own the great bulk of property in Baltimore City, and hence
where the property of one colored person would be affected by such
an ordinance those of many more white people would be. What is
denied one class is denied the other, what is allowed one class is
allowed the other. <+“here is therefore no such discrimination as
is prohibited by the Constitution or statutes securing civil rights,
and i1t is not necessary to discuss that question further.

No intelligeat observer in communities where thereare many
colored pecople can fail to notice that there are sometimes exhi-
bitions of feelings between members of the two races which are
likely to, and occasionally do result in outbreaks of violence and
disorder. It is not for us to say what this is attributable to,
but the fact remains - however much it is to be regretted - and
if a segregation of the races to such extent &8s may be permissible
under the Constitution and laws of the land will have a tendency
not only to avoid disorder and violence, but to make a better feel-
ing between the races, everyone having the interests of the col-
ored people as well as of the white people at heart ought to en-
courage rather than oppose it. Lr. Justice Brown said in Plessy
vs. ferguson, 163 U. S. 537; "The object of the amendment (14th)
was undoubtedly to enforce the absolute equality of the two races
before the law, but in the nature of things it could not have been
intended to abolish distinctions based upon eolor, or to enforce
social, as digtinguished from political, equality, or a comming-

ling of the two races upon terms unsatisfactory to either".
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If the welfare of the City, in the minds of the Council,
demanded that the two races should be thus, to this extent, sep-
arated and thereby a cause of conflict removed, the Court cannot
declare their gggfggina? e%as acknowledged by the counsel for the
appellee, both in the brief and in verbal argument, that for years
there had been more or less friction resulting from the occupancy
by colored people of houses in blocks theretofore occupied wholly
by white people. Witn this acknowledgement how céan it be contend-
ed that the City Council, charged with looking to the welfare of
the City, is seeizing to make an unreasonable use of the police
nower, whe.l it enacts a law which, in their opinion, will tend
to prevent the conflict?

As was said in Plessy vs. Ferguson, supra S, which was
a case involving separate railroad coaches for white and colored
persons within the limits of a State, "So far then as conflict
with the Fourteenth Amendment is concerned, the case reduces itself
to the cuestion whether the statute of Lcocuisiana is a reasonable
regulation, and with respect to this there must necessarily be a
large discretion on the part of the Legislature. In determining
the question of reasonableness it is at liberﬁg to act with ref-
erence to the established usages, customs and traditions of the
people, and with a view to the promotion of their comfort and
the preservation of the public peace and good order.”" And fur-
ther said they could not say that such a separation was unreas-
onable or obunoxious to the Fcurteenth Amendment.

A large number of the States have laws regulating,

like in the foregoiang case, the separation of the races in
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railroad cars, including our own State. Hart vs. State, 100
Md. 959. The Courts have uniformly held that this was a reas-
onable exercise of the police power, and was not a discrimina-
tion when théiggcommodations were provided for each race.

Penalties in criminal laws are not only imposed to
punish violators but to deter the commission of crime. If,
28 is practically conceded in this case, the living in such close
proximity produces friction that is liable to result in open
¢lashes and disorder, why should not the governing body take
cognizance of it and legislate to avoid it and thereby promote
the general peace? It seems that it would be the fetter exer-
cice of their discretion, for the public welfare, to discourage
by removing the cause than to trust to deterring by the fear
of punishment.

In this State, as well as in a number of others, there
has been a Statute in force for many years prohibiting marriages
between white and colored versons, and imposing a heavy penalty
for its violation, and in Plessy vs. Ferguson, supra, the Su-

preme Court said; "Laws forbidding the intermarriage of the two

races may be said in a technical sense to interfere with the

freedom of contract, and yet have been universally recognizead

s within the police power of the State." That case as well as
many others has also recognized the right of States to establish
separate schools for white and colored children and, as we have
seen, to require the separation of the white and colored races
in public conveyances. Without giving other illustrations of

the exercise of the police power, we are of the opinion that
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the object sought to be accomplished by this ordinance is one
which properly admits of the exercise of the police power. It
only remains for us to determine whether the ordinance as drawn
should be sustained.

Tt will he observed that the first five sections of the
ordinance do not devend, for their validity, upon the remaining
sections which legislate on subjects germane to but not essential
to, sections 1 and 2. As the indictment is for the alleged vio-
lation of section £, which is in the precise language of section
1 (excepting the latter is applicable to white persons and the
former to colored persons) those two sre the most important sec-
tions for our consideration. The serious objection to them is
that they wholly ignore all vested rights which existed at the
time of the pacsage of the ordinance. Prior to that time auy
white person undoubtedly had the right anot only to owan, but to
move into and use as a residence or nlace of abode any house,
etc. situated in what is by section L made a colored block, and
a colored person had the same rights as to what is by dectiom:-
‘two. made & white block. If the traverser, for example, on llay
15th, 1911, when the ordinance was pasced, owned a dwelling in
what was made a white blociz, he could not under the ordinance
move into it, although it was perfectly lawful for him to own
it when he became owner, and to use it as a dwelling. He might
be unable to rent it to a white person, and as a colored person
was prohibited from moving inte it, he could not reat it to a

(=9

colored person, and he could not under the ordinance move into it

himself. The resunlt would be that his house would remain idle,
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unless he could sell it, which would under the circumstances
likely be at a great sacrifice, although when he acguired it

he had the right under the Constitution and lawe of lMaryland to
ocecupy it as his dwelliung, or to rent it tec any person, . white

or colored, to be used for legitimate purposes. Or it might

be that a white person had a valuable and attractive house in

& "block" which was otherwise occupied by colored people, yet

if at the pacsage of the ordinance it happened to be unoccunied
as a dwelling, he could not under the ordinance move into it or
rent it to a white person. T0 deay him such rights would be a
nractical confiscation of his property, for his house might be
of a character he would not rent to a colored person, and if he
could not use it nimself he would be deprived of not only the
income from it, but of such use of it as is guaranteed to every
owner of nrovperty by the Constituticn and laws of the land. Of
course the same conditions might exist when the owner of the one
house was colored and the other residents of the block were white,
although probably not so likely tec happen.

We do not lose sight of the fact that the absolute control
of property by an owner may be subject to reasonable regulations
under the police powers of the State. An owner of proverty can
not establish a bawdy house or other nuisance in it becauce he is
the owner of it. He can not necessarily use 1t just as he pleases,
if such use thereby injuricusly affects others. e may be prohibi-
ted from using it while it is in such conditicn that the use of it
will be dangerous, or, in some cases, will be injurious to others.

He may be prohibited from manufacturing or selling intoxicating
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liquors ia it. Other instaunces might be given of the exercice
of the police power, but we have not hitherto known of a case
which approached the exercise of such power as is contended for
under this ordinaance - to pronibit one who was the owner of a
dwelling when the ordinance was passed from moviang into it, simn-
ly because he is of a different color from other persons using
that block as residences or places of abode, although he might
keep his premises in better sanitary condition and in every way
more attractive than the others. He may be quite as well behaved
and as law abiding as the other residents of the blocx, he may
have naid more for his house than the others for their resvective
houses, or may have inherited the family residence. It is not
because there is any reascn why it could not or should not bhe
used as a dwelling, but simply because he is white and the others
colored. BSuch an ordinance may work some hardships even as to
after acquired prorerty, but if property is acquired when valid
aws or ordinances affecting 1t are in force, it is taken subject
to them. Undsr sections 1 and 2 of the ordinance the most serious
consequences might follow their adoption and rights which had al-
ways existed be taken away by the action of the municipality. With-
out deeming it necessary to counsider whether it would be vpossible
for the legislature itself to thus take away such vested rights
under the exercise of the nolice powers, we deem the provisioné
as they were pasced too unreasonable to permit us to assume that
the legislature intended to confer cn the municipality the power
to thus affect vested rights. Indeed when we see such provisions
as those in section 7, which provide for & majority of the owners

of either real or leasehold property in a block subject to the
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cperations of sections 1 or 2 having the Inspector of Buildings

eclare that said block is no longer subject to the operation

o

of such secticas, it wounld be difficult to conclude from the or-
dinsnce itself that the llayor & Council were so convinced of the
necessity for such an exercise of the police powers as would Jjusti-
fy such interference with vested rignts.

A vpractical difficulty in the enforcement of sections 1 and
% which occurs %o us is the lack of any provision in the ordinance

or some sufficient public notice of what blocks are affected, which

y

ere to be white and which colored. Unless there be some public rec-

ord giving the necessary information there would probably be great

=

confusioa in the examination of title and passing on the rights of
purchasers, even if no difficulties arise in the enforcement of
such sections.

“e do not understand why in section 3 the exception was
limited to domestic servants or ust how comprehensive that term
was intended to be. It would be difficult to include care taker,
chauffeur or janitor in the term "domestic servants", but as the
validity of the ordinance is not thereby affected we will not dis-
cuss that further.

As the case before us does not involve the provisions of
sections o, 7, 8 and 9 we will not discuss them separately, or

pass upon the validity vel non of such provisions as the delegation

H;

-0of powers attempted by Sections & and 7 to property owners, etc.,

but for the reasons stated we will affirm the Jjudgment.

N e

Judgment aflirmed.
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