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DATE: December 6, 2001 

TO: Professor Larry Gibson and Edward Papenfuse 

FROM: Edward Abrams 

RE: Binder of Sources 

Attached please find my final paper on W. Ashbie Hawkins, hi addition, I am 
submitting one (1) copy of my sources used in conjunction with my research over the 
semester (Clark v. Maryland and Ashbie Hawkins). I apologize for not turning in a 
duplicate copy of the sources as requested. Due to financial reason, I was unable to copy 
an entire duplicate set of the sources. I took out an emergency loan from financial aid to 
pay rent and bills for the last month of the semester and can not afford to make the 
duplicate set now. However, I would like to respectfully request the opportunity to turn 
in the duplicate set of sources in the new semester. 

I appreciate your understanding. 



Clark v. Maryland; 
The beginning 

of Baltimore City School Desegregation Cases 

INTRODUCTION 

The establishment of free public education in the state of Maryland began in 

1864.1 In that year, the Maryland State Legislature passed a constitutional amendment 

requiring the establishment of a "uniform system of free public schools."2 The ability of 

education reformers in the mid-nineteenth century to create a system of free public 

schools did not happen without opposition. Anti-education reformers within the state 

legislature, who were mainly comprised of wealthy property and slave owners, resisted 

the concept of free schooling.3 Anti-education reformers opposed such a system because 

it would threaten the status-quo and resented having to pay tax dollars for such a system. 

The vast majority of academic and social interaction opportunities during this period 

were either segregated or excluded totally to people of African descent. Public and free 

education would also be segregated. Although the Maryland legislature has already 

unsuccessfully attempted to exclude blacks from receiving free public education, after the 

passage of the 14th Amendment to the United States Constitution it is clear that any such 

attempt would have been prohibited. 

1 Susan Leviton and Matthew H. Joseph, An Adequate Education for all Maryland's 
Children: Morally Right, Economically Necessary and Constitutionally Required, 52 MD 
L. REV. 1137, 1154-59(1993) 
2 Id. 
'Id. 
4 Id. 



On the heels of the 1896 Supreme Court ruling in Plessy v. Ferguson,5 the entire 

country was engaged in a debate over race and the attendant rights that accompany 

citizenship. The Plessy decision set the precedent that "separate" facilities for blacks and 

whites were constitutional as long as they were "equal." This doctrine of "separate but 

equal" became the linchpin of racial desegregation cases all across the United States for 

the next 55 years covering a wide variety of social interactions, such as restaurants, 

theaters and restrooms. It was only natural that this debate would extend to the issue of 

mixed-race public education. By the time Plessy was decided, the concept of free public 

education offered by government was relatively new in Maryland (only dating back 35 

years); the concept of integrated schools in Maryland even newer.6 The road to 

integrating public schools would take an additional 58 years after Plessy and it would 

have its beginnings in the State of Maryland.7 It is unclear, why Maryland would become 

the legal battleground for public school desegregation cases.8 This paper will look at one 

of the earliest such cases, Clark v. Maryland Institute. 

Clark v. Maryland 

On March 7, 1893 the Mayor of the Baltimore, Ferdinand Latrobe, and the 

Baltimore City Council enacted an ordinance (the "Ordinance") whereby the Mayor was 

authorized to enter into a contract with the Maryland Institute for the Promotion of 

Mechanic Arts (the "Maryland Institute") for the instruction of certain appointed 

5 Plessy v. Ferguson, 163 U.S. 537 (1896). 
See supra n. 1. 

7 Brown v. Board of Education, 347 U.S. 483 (1954) 
8 Clark v. Maryland Institute, 41 A.126 (1898); University v. Murray, 169 Md. 478 
(1936); McCready v. Byrd, 73 A.2d 8 (1950). 
9 Clark v. Maryland Institute, 41 A. 126 (1898) 



students. Under the Ordinance, the city of Baltimore would pay the Maryland Institute 

$9,000.00 annually. In return, the city would be allowed to appoint 33 students annually 

to a four-year scholarship at the school. The contract duration was for eight years and 

pledged $72,000 of the public treasury to this agreement.11 Councilman from each Ward 

of the city would be allowed to appoint a student from their respective Wards to fill the 

scholarship. A contract was drafted and on March 9, 1893, the City Solicitor, W.S. 

Bryan, Jr., approved the legal sufficiency of the contract. Pursuant to the Ordinance, the 

Mayor and the Maryland Institute entered into a contract on March 10, 1893, just three 

days after the enactment of the Ordinance.12 

The History of the Maryland Institute 

The Maryland Institute for the Promotion of Mechanic Arts (commonly known as 

the "Maryland Institute", hereinafter the "school") was a prestigious institute of learning 

Clark, 41 A. at 127; See also Order of Mandamus at page 4, para 10, Clark v. 
Maryland 41 A. 126 (1898). The language of the ordinance read: 

Each year, prior to Sept 1, there shall be appointed one pupil by each member of 
the First and Second Branches of the City Council. Each student would be 
eligible for in essence a four-year scholarship to the school. In addition, the 
School's President was required to make a report each September to the Mayor 
and the City Council of the names of students who had been appointed to the 
school and were currently enrolled. In the case of a vacancy, the school president 
was to notify the councilman from the ward of the vacancy and ask for the spot to 
be filled. If the vacancy was not filled by October by the councilman, then the 
Mayor would have the right to fill the vacany. The Mayor and the City could 
inspect the school's operation each year to see if it was operating well and if 
satisfied would pay the school $9,000. Ordinance was signed by the Mayor at 
11:40am on March 7, 1893, by Ferdinand C. Labrobe, Mayor. Para 10 page 4 

11 Petition for Mandamus at 4, Clark v. Maryland 41 A. 126 (1898) [HEREINAFTER 
Petition for Mandamus] 
12 Petition for Mandamus at 4-5 



located in the heart of the city.13 The school was established as a private corporation on 

January 10, 1826.14 In 1835, the school's building was destroyed by fire and the school 

did not reopen until approximately 1849.15 The school's charter outlined the educational 

mission of the school to promote advancement in the arts and was valid for a period of 

thirty years. In 1878 the legislature reauthorized the school's charter by chapter 313 of 

the Acts of Assembly 1878.16 Upon reopening in 1850, the Maryland Institute negotiated 

with the city to build a structure at Baltimore Street and Centre Market Space.17 The 

1 R 

design of the proposed building was to build above the existing market. The new 

building plan would have to be approved by the City Council and the stall owners in the 

market. In addition, the school could not interfere with the operations of the market on 

the ground floor.19 The city contributed $15,000 to fund the construction of the school if 

an equal amount could be raised by public subscription.20 The final cost of the building 

was estimated at about $110,000, of which the city appropriated $20,000.21 ''The site at 

13 Appellant's Brief at page 2, Clarkv. Maryland Institute 41 A. 126 (1898) 
[HEREINAFTER Appellant's Brief]. 
14 Norris v. Mayor, 78 F. Supp. 451 (1948). 
15 Norris, 78 F. Supp. at 453. Noting Maryland Institute's incorporation date as February 
13, 1850 (Acts of Assembly 1849, c. 114) 
16 Petition for Mandamus at para 2, page 1; The original charter of 1849 was valid for a 
period of 30 years. The record indicates that the charter was renewed by Act of 1878, 
chapter 313); The corporate charter read: "Objects of its incorporation are the 
encouragement and promotion of manufactures and the mechanic and useful arts by the 
establishment of school and popular lecturers upon the science connected with them, the 
promotion of schools of art and design, etc., etc., and by such other means for the 
promotion of the mechanic arts as experience may suggest." See also Norris v. Mayor at 
page 453 citing incorporation date and reenactment of charter in 1878. 
17 Appellant's Brief at 2. See also Norris, 78 F. Supp. at 453. 
18 Norris, 78 F. Supp. at 453 
19 Id. 



Baltimore Street at the Market would be the home of the Maryland Institute for another 

50 years.22 

The school offered basic and advanced freehand, mechanical and architectural-

drawing classes.23 In addition, the school offered a full range of art classes including, 

painting in waters and oils, sculpting bust and landscape drawing and painting.24 The 

school offered day and evening programs and enrolled upward of 500 students.25 The 

day school met daily, while the night school held classes on Monday, Wednesday and 

Oft 

Friday evenings. Students who were able to complete the four-year course entitled to a 

certificate upon graduation that was authorized under the authority of the State of 
77 

Maryland. Alumni of the school also had the opportunity to compete for $500 

scholarships distributed in sums of $50 and $100 increments.28 In addition, graduates of 

the school were entitled to a free post-graduate education where students were able to 

77 

Id. at 453. Noting, once again, that the school was destroyed by the great fire of 
February 7-8, 1904. The fire destroyed a large portion of the surrounding blocks and the 
property was condemned. A realignment of the streets occurred by the Centre Market 
Commission and the new Centre Market was erected using public funds at a cost of about 
$190,000. Upon rebuilding, the Maryland Institute realized it needed additional space to 
operate the school. The Maryland State Legislature appropriated $175,000 for the 
purchase of a new parcel of property. In addition to the state appropriation, a grant in the 
amount of $263,000 by Andrew Carnegie and the donation of a parcel of property by 
Michael Jenkins resulted in the construction of the Maryland Institute's present day 
location on Mount Royal Avenue and Lanvale. The total cost of this building was 
approximately $500,000. See Id. 

Petition for Mandamus at 2. 
24 Id. 
25 Appellee's Brief at 3, Clark v. Maryland 41 A. 126 (1898) [Hereinafter Appellee's 
Brief] 
26 
27 

76 

Petition for Mandamus at 2 
Id. 

2*Id. 



practice and hone their skills.29 The only requirement for admission into the post

graduate course was regular attendance.30 The best sculpting students could also expect 

to study at the prestigious Rhinehart School of Sculpture (an affiliated school with the 

Maryland Institute).31 The Rhinehart School, supposedly, offered the finest education an 

art student could receive in the United States at the time.32 With all these advantages, it 

was clear that an education from the Maryland Institute was a valuable achievement and a 

coveted honor. 

Although a private institution, the School received an annual appropriation from 

the State of Maryland for $3,000.33 Coupled with the monies received from the city 

under the Scholarship Contract, the School was accepting in total $11,000 annually from 

the public treasury.34 The School contended that the remainder, and vast majority, of it 

operating cost were raised exclusively by the tuition of paying students. The Maryland 

Institute was also an overwhelmingly white student population. 

For 42 years from its inception, the School only enrolled white students.37 hi 

1891, Harry Pratt, a student of African descent enrolled at the School.38 This was the 

29 Id. 
30 Id. 
31 Id. at 2. 
32 Petition for Mandamus at 2; it was admitted by the School that the education received 
at the Rhinehart School could only be obtained by traveling to foreign countries. Appeal 
from the Superior Court of Baltimore City at 9 [Respondent's Answer to Petition 
incorporated at page 9], 
33 Petition for Mandamus at 2. 
34 Id. 
35 Respondent's Answer to Petition at 17, Clark v. Maryland, 41. A. 126 (1898) 
[HEREINAFTER Respondent's Answer to Petition]. 
36 Id. Noting that appellant's argued that establishment of school was for whites, and with 
minor exceptions has been maintained for whites. 
37 Id. 



first "colored pupil" the school ever enrolled, but would not be the last. William Mills, 

another colored student was also accepted into the school in the fall term for 1892. 

Again, in the fall term of 1895, both William H. Davis and Howard Gross, two students 

of African descent, were also appointed and accepted to the School39 

In the fall of 1895, the discussion of integrated school was the hot political 

topic.40 The school argued that the enrollment of 4 black students at the School caused a 

large controversy amongst the majority white students and their parents.41 The school 

further alleged that there was a large contingent of white students and parents that 

supported the prohibition of any other black students from enrolling at the school.42 The 

school under the alleged "political" and social "pressure" succumbed to the demands of 

the white students and parents by adopting a racially restrictive admission policy 

contained in its bylaws.43 The school noted that it had been singled out in local 

newspapers in "great and unenviable notoriety" because of the enrollment of these black 

Petition for Mandamus at page 5; the enrollment of Harry Pratt and William Mills took 
place before the enactment of the March 7, 1893 Ordiance and the Contract executed by 
the School and the City on March 10, 1893. The record indicates that these two students 
were appointed by Councilmen Harry S. Cummings and James Doyle. Harry S. 
Cummings was a leading black politician in 1891, he was also the first student of African 
descent to graduate from the University of Maryland Law School. See David Skillen 
Bogen, The First Integration of the University of Maryland Law School. It is unclear for 
the record the arrangement, the City and the School had before 1893 that allowed for the 
appointment of these two students. 
39 Petition for Mandamus at page 5; The record indicates that Harry Pratt graduated from 
the Maryland Institute with honorable mention. William Mills dropped out of the School. 
In the Fall of 1897, both Willam H. Davis and Hward Gross were still completing their 
studies at the Maryland Institute. 
40 See Respondent's Answer to Petition at 10. 
41 Id. See also No Colored Art Students, BALT. SUN, October 5, 1897(discussing that the 
school received the opinion of the City Solicitor opining to the lawful exclusion of black 
students. 
42 Respondent's Answer to Petition at 10. 



students.44 Citing declining enrollment numbers amongst white students the school 

decided to adopt the new bylaw that prohibited the admission of any students of African 

descent.45 The bylaw drafted on November 11, 1895, by the School's board of managers 

read: 

"Whereas, the popular sentiment of all citizens of Maryland is 
opposed to mixed schools; and whereas, the appointment of 
colored pupils to this school, it is believed, has caused a large 
decrease in the number of white pupils attending the institute, thus 
lessening its power for good to the community: Resolved, that 
hereafter only reputable white pupils will be admitted to the 
schools. Resolved that the actuary be directed to issue a circular to 
the members of the newly-elected city council and other 
appointing powers, informing them of this action." 

With the new bylaw in effect, black members of the newly elected city council f ̂  LP* 

would no longer be eligible to nominate black students from their respective Wards for HflWZte} 

these prestigious scholarships. Because the original Ordinance mentioned no exclusivity Hifl/t**44 P 

clause and the contract negotiated did not limit the appointments to only white pupils, W i l l ^ j 

many blacks took exception to the change. To the black city council members this ^'^y^^G^y-

appeared as a fundamental change in what the Ordinance of 1893 had authorized, what 

the Scholarship contract obligated the school to provide and the past practices and 

customs of the school in allowing appointed black students to enroll. 

hp-^JL 

43 id. 
uid. 
45 Respondent's Answer to Petition at 10 (noting the School cited the popular objection of 
all people to mixed-race schooling. Noting that student enrollment was down in the fall 
term of 1895 from 643 the previous year to 521. In the winter of 1896 enrollment was 
down to 447 students, hi the winter of 1897 student enrollment had dropped to 403 
students). 



The Appointment of John H. Clark, Jr. 

On November 5, 1895, J. Marcus Cargill was elected to the First Branch of the 

City Council of the city of Baltimore from the Eleventh Ward, a predominantly black 

district within the city.46 Councilman Cargill, was not just a politician, he was also a 

medical doctor with an office located within his district at 430 Biddle Street.47 [Dr. 

Cargill's practice and his status as a black doctor would have meant his patients were 

predominantly, if not all, black citizens from his district.] As a newly elected 

Councilman, Dr. Cargill was entitled to nominate a student from his Ward under the 

existing Scholarship Contract between the city and the Maryland Institute. Councilman 

Cargill was fully aware that the school had adopted new bylaws prohibiting the 

appointment of black students.48 On February 21, 1896, Councilman Cargill appointed 

Robert H. Clark, Jr. as the student from the Eleventh Ward that would attend the 

prestigious Maryland Institute for the fall term of 1896.49 Clark's father, Robert H. 

Clark, Sr., was an attorney who resided at 1130 Druid Hill Avenue.50 As a taxpayer of 

the Eleventh Ward, his son, Robert Jr. was eligble for the appointment. However, the 

school replied that it would not accept the appointment of Clark due to his race and 

instructed Councilman Cargill to select a "reputable white pupil" as his appointee.51 

Councilman Cargill decided not to make another appointment for the fall term of 1896 

Petition for Mandamus at 6. 
47 Id. 
48 Clark, 41 A. at 127 
49 Petition for Mandamus at 6. 
50 Id. 
51 Id. 



and left the seat from his ward vacant.52 On October 1, 1986, Mayor Alcaeus Hooper 

selected Carrie E. Keyworth to fill the vacancy of the Eleventh Ward left open by 

Councilman Cargill.53 hi accordance with the provisions of the Scholarship Contract, if a 

City Council member left a vacancy from his Ward, the School was obligated to notify 

the Mayor and the Mayor could fill the vacant the spot with a student of his own 

choosing.54 

In the fall of 1896, Councilman Cargill attempted again to appoint Robert H. 

Clark, Jr. to the School.55 On Monday evening, October 4, 1896 at 7:30pm, Robert H. 

Clark Jr., accompanied by his father and another attorney56 appeared in front of the doors 

of the Maryland Institute for the Promotion of Mechanic Arts. Once again, Clark was 

denied admission to the school due to his race.57 This time Clark would attempt to 

resolve his dispute with the School using the rule of law. On October 16, 1897, Clark 

and his attorneys filed a Petition for Mandamus in the Superior Court of Baltimore City. 

52 Id. 
53 Id. at 7. / s 
54 Id. 
55 Id. 
56 Id. The School's Answer to the Petition states that the second man accompanying 
Robert Clark, Jr. was one of the attorneys in that filed the Petition for Mandamus. It is 
unclear weather this attorney was W. Ashbie Hawkins or John Phelps. Ironically, 
Hawkins had been expelled from the University of Maryland Law School under similar 
circumstances. Both Harry S. Cummings and Charles W. Johnson had graduated from 
the University of Maryland Law School in 1889. By the time Hawkins enrolled in 1890, 
opposition by white students at the University of Maryland was strong enough to have 
Hawkins barred from the law school. Hawkins finished his legal education at Howard 
University in the spring of 1891. Hawkins spent his career working to overturn 
desegregation laws in Maryland and this case was on of his earliest attempts. 
57 Petition for Mandamus at 7-8. 
58 Id. 



The Lower Court Legal Proceeding 

The Petition for Mandamus, filed by Clark, argued that his exclusion from the 

school was void and without effect based on four principle arguments. First, the refusal 

to admit him violated the Ordinance enacted by the City Council in 1893. Second, his 

exclusion violated the Scholarship contract that was entered into by the School and the 

City. Third, the revision of the bylaws was in direct contravention of the school's charter. 

Last, that his exclusion was a direct violation of the Fourteenth Amendment of the United 

States Constitution.59 

Clarks' theory of the case was that the City Ordinance was enacted for the public 

benefit. The words and effect of the Ordinance were to make scholarships available to 

any student in Baltimore, irrespective of race. Because no racially exclusive terms were 

contemplated in the Ordinance regarding the term "pupil," the city council's intent was 

clear and no future modification could alter the Council's intent. The very use of any 

racially exclusive terms within the Ordinance would have made it void on its face under 

existing federal law.60 

hi his second argument, Clark argued that the Scholarship Contract negotiated 

between the School and the City also used racially neutral terms. Any attempt to modify 

the existing arrangement by the School was a breach of contract. He noted that the 

School had agreed to accept students appointed by the city council irrespective of race 

and was bound to honor the contract.61 Augmenting this argument, Clark's attorneys 

noted that as agents of the city government, the Mayor and the City Council were 

59 See Petition for Mandamus referring to Appellants arguments. 
60 See Yick Wo v. Hopkins, 118 U.S. 356 (1886). 



precluded from entering any racially discriminatory contract by the 14 Amendment of 

the United States Constitution.62 The argument was an attempt to clarify and solidify any 

dispute over the ambiguous term "pupils" used in the Scholarship Contract. If Clark 

could show that the only meaning the city could have attributed to the term was a racially 

neutral meaning, it would have substantially proved that the contract was at least void 

because there was "no meeting of the minds." Giving effect to the bylaw provisions 

would have been "unlawful, unconstitutional and utterly void."64 

In his third argument, Clark attempted to show the court that the school's charter 

had not envisioned any racially exclusive admission policy and that the revised bylaw 

attempted to circumvent the established purpose of the School.65 More importantly, the 

School had already admitted black students in the past and currently had two black 

students enrolled at the time Clark was seeking admission.66 In so allowing the 

admission of these four students, Clark argued that the School acknowledged its open 

admission policy and was estopped from making any derivation to the contrary.67 

Clark's final argument in the Petition urges the Court to take notice of the 

appropriations of the State and the City to the School. In total $11,000 of taxpayer 

money was being diverted to the School. Clark's petition argued that the acceptance of 

such public monies made the School a public or quasi-public institution funded by the 

61 Petition for Mandamus at 7. 
62 U.S. CONST, amend XIV. 

Under the common law a contract is voidable if one can prove that the parties to the 
bargain did not have a fundamental understanding at contract formation over the terms of 
the contract. 
64 Petition for Mandamus at 7. 
65 See Id. 

See supra n. 38 and accompanying text. 



government. As such, the School was bound by the same prohibitions of the 14 

Amendment of the United States Constitution. Any attempt to exclude Clark on the basis 

or race was an abridgment of the privileges and immunities clause as citizens of the 

United States. Furthermore, such act of the School was a deprivation of Clark's rights 

without due process of law and denied him the equal protections of the law.68 

Buttressing his arguments, Clark argued that the school was so unique in its 

qualities that a similar education could not be obtained anywhere else in Baltimore.69 

Specifically, he states "not only do the public schools fall immeasurably below the 

[Maryland Institute], in these particular branches, but there are few or none of the private 

schools offer the advantages that compare with the acknowledged superiority of the said 

school of art and design."70 This argument was possibly in anticipation of the Court's 

response in the wake oi Plessy v. Ferguson. Although, Clark does not cite to Plessy in 

his Petition, the argument offered attempts to eliminate any chance that he might be 

directed to another "separate but equal" art school. 

On October 16, 1897, Judge Albert Ritchie issued an order to the School to show 

cause why the Writ of Mandamus should not be granted.71 Additionally he ordered that a 

copy of the Petition for Mandamus be delivered to the School before October 20, 1897.72 

See Petition for Mandamus at 7 
68 Id. 
69 Id. 
70 Id. 
71 Order of the Superior Court of Baltimore, Clark v. Maryland, October 16, 1897 
72 Id. 



The School's Response 

On November 1, 1897, the School requested the trial to grant a three-day 

extension to file its answer.73 Judge Ritchie granted the request and on November 3, 

1897, the School filed its answer to the Petition for Mandamus.74 The School admitted to 

most of the well-known facts relating to the controversy.75 However, the School denied 

or made exception to some facts that would be central to the resolution of the case; 

namely the operations and funding of the School. By doing so, the school framed the 

argument in the context of a debate over public versus private mission of the School. 

The School attempted to reframe the allegations relating to its relationship with 

the Rhinehart School by stating that the post-graduate training offered by Rhinehart was 

solely conducted by a Committee of the Rhinehart School. The School stated that it had 

no control over the program and that Committee of the Rhinehart School could abolish 

the program at whim.76 The School attempted to show that the School was a private 

institution and could adopt racially exclusive regulations as any other private entity had 

the power to adopt.77 The Institute stated that the adoption of the restrictive bylaw was 

done with the intent of saving the School from financial ruin and thus trying to preserve 

the School's beneficial public purpose.78 It further stated that, to no avail, it had tried to 

reason with the white students and parents, thus trying to change popular sentiment about 

Filed with Superior Court of Baltimore, November 1, 1897. 
74 Defendant's Answer to the Petition, filed November 3, 1897 
75 See id at page 1; School admits to plaintiff allegation in Paragraph 1, 2, 3,4, 5, 6 and 7. 
Such facts related generally to names, addresses, dates and the enactment to the 
Ordinance and the Scholarship Contract. 
76 Id at 2 
77 Id. 



mixed race schooling.79 Another fact the School was reluctant to concede was that the 

School was established with the vision of mixed-race schooling. It admitted that other 

colored students had been allowed to enroll at the School, but that this experiment was 

tolerated until it failed.80 

As noted the School's legal arguments depended largely in part on convincing the 

trial court that it was not bound by the 14th Amendment because it was a private entity. 

As such, the school responded that (i) the Scholarship Contract between the School and 

the City was a private contract and that Clark had no standing to enforce any right under 

a breach of contract action; (ii) that the 14th Amendment only meant to constrain state 

action and did not apply to private citizens or institutions; and (iii) that the Writ of 

Mandamus was not the proper remedy under which Clark could seek relief. 

On November 29, 1897, Clark's attorneys filed an Agreement of Facts with the 

court, whereby they stipulated to a limited number of facts alleged in the defendant's 

response.82 hi addition, Clark's attorney filed a Demurrer to the School's answer.83 The 

Demurrer was only one paragraph long and briefly stated that the School had not shown 

Clark, 41 A. 126; Appellate Court noted that "[n]ot withstanding earnest and zealous 
efforts on the part of the board of managers and the faculty of teachers to reconcile the 
white pupils, their parents and guardians to the innovation, [enrollment of colored 
students] caused a great decrease in the number of pupils." 
80 Respondent's Answer to Petition at 10. 
81 Id at 17-18. 
82 Agreement of Facts filed with the Superior Court of Baltimore, November 29,1897; 
stipulating that Plaintiff acknowledged (i) the appointments of Carrie Keyworth and 
Samuel C. Martin by the Mayor, (ii) that the Peabidy Institute donated all monetary 
prizes to the School; and (iii) that the School's catalogue would become part of the 
School Answer and matters of facts contained therein. 
83 Plaintiffs Demurrer, filed on November 29, 1897 



in its answer why the Writ of Mandamus not be issued and that the points contained in 

the School's answer were insufficient at law. 

The Trial Court's Opinion 

Judge Ritchie delivered his opinion on December 10, 1897. In his opinion, 

Judge Ritchie stated that Clark resting his claims under the Ordinance and the 

Scholarship Contract.86 The trial court noted that the City of Baltimore had established a 

"liberal and advanced system of public school for both races."87 The court acknowledged 

that there was no school that offered a curriculum equivalent to the one offered by the 

defendant.88 It further noted that Clark's exclusion was based totally on his race.89 The 

acknowledgment of these facts were a small victory for the plaintiff in light of the recent 

decision in Plessy v. Ferguson. ° If the rule of law dictated "separate but equal" then 

Judge Ritchie's statements suggest that there was no equal alternative open to Clark. 

However, the trial court did not see the case this way. In fact, vague references are made 

to the "doctrine of separate but equal," but no specific mention to Plessy is made in the 

trial court's opinion.91 The trial court realized that if it expensed an inquiry into the 

School being a public institution, it would not have to answer the question of "separate 

but equal" and any constitutional arguments. 

84 Id. 
Opinion of Superior Court of Baltimore, dated December 10, 1897 

86 Id. 
%1Id. 
%%Id. 
S9Id. 
90 See supra n. 5 and accompanying text. 
91 Id. 



Judge Ritchie's opinion is methodical in the way it lays out his evidence in 

analyzing the School's private nature. He begins by looking at the establishment of the 

School and its charter. He notes that the school was established in 1849 for the benefit of 

"white males and females."92 It is unclear why Judge Ritchie thought the specific 

mention to "white females" was necessary. The reference to gender was never raised in 

either the Plaintiffs or Defendants trial documents. This reference may have been made 

to validate the acceptance of the Mayor's 1896 appointee, Carrie Keyworth, in lieu of, 

Robert Clark. In entering the Scholarship Contract, the School was like any other citizen 

or corporate entity having the legal capacity to do so. The court saw the evidence of 

declining enrollment as strong and credible reasons for the school to adopt changes in its 

admission policy. Noting the popular criticism surrounding mixed race schools, which 

the court stated that the Plaintiff acknowledged.93 Once the Court had laid the proper 

framework for the School's private nature it expounded upon why the 14th Amendment 

was inapplicable in the case. 

The signing of the Scholarship Contract did not make the School a public or even 

quasi-public institution either. The court saw this as a contract between a municipality 

and any independent contractor. Noting that if the City signed a contract with a street 

paving company, the signing of the contract did not make that company a public agent 

anymore than the Scholarship contract made the School a public agents. Additionally, 

the court noted the School could have entered into any contract with another party for the 

Id at page 20. The plaintiffs Demurrer to the Answer, filed with the Court on 
November 29, 1897, does not contain reference to conceding this point. If Plaintiff 



education of 33 students and determining the School's status by the party it contracted 

with was an undesirable to in deciding what should trigger the substantive law's 

applicability. 

The acceptance of public funds by the School did not change the School's status 

from private either. Relying on precedent in St. Mary's School v. Brown where another 

court stated that the Maryland Institute was: 

"not a municipal agent, was subject to no municipal controls, 
occupied no municipal relation, was not subject to any of the 
ordinance or regulations adopted by the City under its authority 
from the State to establish a system of public schools, and that it 
was no part of the system established."95 

In St. Mary's the appellate court dealt with the acceptance of public funds by a 

consortium of schools (the Maryland Institute for the Promotion of Mechanic Arts was 

one of these schools) located within the city of Baltimore.96 The funds donated to these 

schools by the city were raised through the city's taxing authority, hi addition, the city 

was allowed to appoint trustees to some of the boards of these schools.98 Since the 

opinion in St. Mary's, the court opined that no change in the school's governance had 

taken place and that it was still a private institution. 

After showing that the School was essentially a private institution, the Court 

addressed Clarks' arguments relating to a violation of his privileges and immunities under 

the 14th Amendment by stating that it did not apply. The court noted that "no State can 

conceded that both races objected to mixed race schooling, it is absent from the written 
record. 
9 445MD310 
95 Id 
96 Id. 



abridge the privilege and immunities of citizens of the United States," (emphasis added). 

The trial court believed that free education is not a privilege and immunity incident to 

federal citizenship." The bundle of rights that were protected by the privileges and 

immunities clause was never clearly delineated by the trial court. However, it 

emphatically believed that the concept of free education was not contained within that 

sphere of rights incident to citizenship. Because free education was a creature solely 

undertaken by State legislation, the right to it could not be protected or respected among 

the several states. If the federal government had take the opportunity to create a system 

of national education, then the Court believed that a Writ of Mandamus was the 

appropriate remedy to compel the admission of a citizen who had been denied admission 

by the use of racially exclusive policies.100 

Because Clark's arguments failed to show a cause of action under the 14th 

Amendment, the court saw his claims him as a beneficiary of a contract trying to sue 

under which he had no remedy to enforce the breach of the contract. Furthermore, the 

Writ of Mandamus was not the appropriate remedy to enforce an action for breach of 

contract because the Writ "relates only to the enforcement of duties incumbent by 

law."10' Because Clark did not have standing to sue under the contract the court did not 

have to decide and give effect to the word "pupil" in the Ordinance and Scholarship 

Contract. In dicta, the court mentioned that the use of the word "pupil" did, however, 

99 Opinion of Superior Court of Baltimore, dated December 10, 1897 
100 Id, See also People v. Gallagher, 93 N.Y. 435; Wardv, Flood, 48 Cal., 36; State v. 
McCam, 21 Ohio St., 210; Lehews v. Brummell, 103 Mo., 550 
101 Opinion of Superior Court of Baltimore, dated December 10, 1897 



mean white student.102 It reasoned that the parties drafted the language at a time when 

mixed race schooling was not contemplated; and that the Scholarship contract was no 

longer executory and that both parties had performed.103 In addition, the City Solicitor 

had given an opinion stating that there had been no breach by the School and that in the 

event there had been a breach, the School had waived it right to enforce the contract once 

it accepted the bylaw modifications. 

Finding no colorable claims in Clark's favor, the Order of the court was entered 

on December 10, 1897 and Clark's Demurrer to the Answer was overruled. In addition, 

the Writ of Mandamus was dismissed.105 

The Appellate Proceedings 

Phelps and Hawkins immediately filed an appeal on Clark's behalf. The 

Petitioner's Order of Appeal was filed the same day as the trial court opinion.106 Clark's 

formal arguments on appeal were filed with the Court of Appeals on February 15, 

1898.107 Surprisingly, the School filed its appellate brief four days earlier than Clark.108 

He argued on appeal that the trial court had erred in holding that the 1) 14th Amendment 

to the Constitution of the United States has no application to the case, nor the 

construction of the ordinance and 2) That the ordinance and contract in question 

constitute merely a private contract; that the petitioner had no rights in the case other than 

mere contract rights; that there is no public or legal duty imposed on the Respondent or 

102 Id. 
103 Id. 
104 Id. 
105 Id. 
106 See Petitioner's Order of Appeal, dated December 10, 1897. 
107 See Petitioner's Appellate Record and Brief, submitted February 15, 1898. 



any other than of a merely private contractual nature, and that this is merely a suit to 

enforce contract rights of a private character for which mandamus will not lie. 

The Appellate Opinion 

The Maryland Court of Appeals delivered it opinion in Clark v. Maryland 

Institute on June 28, 1898.109 The case was argued before Chief Judge McSherry, and 

Judge Bryan, Fowler, Briscoe, Page, Boyd and Pearce.' The unanimous opinion of the 

court was drafted by Judge Bryan.111 The opinion of the Court essentially recited 

verbatim the trial court's application of the law. The Court refused to find a violation of 

Clark's constitutional rights under the 14th Amendment because they felt the school was 

essentially private. It could not find any State action that came within the purview of the 

14th Amendment. In a notable quote by the court, Judge Bryan wrote: 

"Let us suppose, for sake of illustration, that there was a school of great 
merit, conducted exclusively for the instruction of colored pupils in 
branches of learning not taught in the public schools, and that the 
legislature saw fit to appropriate money for the tuition of a number of 
colored pupils. It is not probable that such action would be assailed as 
forbidden by the fourteenth amendment, because of an unjust 
discrimination against the whites." 

Judge Bryan and the Maryland Appellate Court, on the cusp of a new century could not 

have envisioned in 1898 the inescapable problem of the 20th century: "The Color 

Line."112 Although this case was not a victory for Robert Clark, the case is an excellent 

study of the initial arguments used by blacks and black attorneys to bring about equality 

108 See Respondent's Appellate Record and Brief, submitted February 11, 1898. 
109 41 A. 126(1898). 
110 Id. 
I l l r> 

id. 



in education. Although, the Maryland Institute was not a public institution, the 

appropriation of public monies today under identical circumstances would bring the state 

within the purview of the fourteenth amendment. The desegregation of the public 

schools would come about in another 56 year in the case of Brown v. Board of 

Education}12 However, one can see that much of what was articulated in Brown has its 

roots in Clark v. Maryland. 

Application of Clark v. Maryland 

Clark v. Maryland has never been expressly overruled by a Maryland 

Court. However, Clark has been cited to over 15 times. Relying mainly on the 

dicta in Clark, the case has been used primarily by other parties to establish the 

distinction between public and private entities, succinct issues relating to free 

public education and the use of government funding towards religious activities at 

school. While the facts in Clark, if presented today, would unquestionably be 

overruled, history has allowed it stand as good case law in Maryland. Most 

recently it was cited to in the case of Clinton v. Board of Education of Howard 

Countylu to establish that free schooling is open to all if created by the state. The 

Court of Appeals in Clark did acknowledge that the state would be obligated to 

provide schooling for all citizens, irrespective of race, if it creates a school 

system. However, this was purely dicta because the Court of Appeals concluded 

" W.E.B Dubois, Souls of Black Folks, (1903) (written work where Dubois coins the 
>hrase "The Color Line" and indicates that it will be the problem of the 21st century). 
13 347 U.S. 483 ( 1954) 
14 556 A.2d 273 (1988) 



that the Maryland Institute was not within the purview of the state-organized 

school system and not part of the holding in Clark. 

Most interestingly, the federal district court in Maryland examined Clark 

positively in 1948 in the case of Norris v. Mayor and City Council of 

Baltimore.115 In Norris, Charles Hamilton Houston, W.A.C. Hughes Jr., Fred E. 

Weisgal and Harry O. Levin brought suit on behalf of a black student denied 

admission to the Maryland Institute based upon the racially exclusive admission 

policy. Charles Hamilton Houston was the architect of the legal strategy designed 

at desegregating the school system. Unquestionably, the Norris case was yet 

another piece of the strategy that would culminate in the Brown v. Board of 

Education victory six years later. The state of Maryland would again be the 

battleground and ironically the Maryland Institute would be the subject matter of 

the dispute. 

In Norris, an African-American student named Leon Norris sought 

admission to the Maryland Institute. The Maryland Institute denied him 

admission citing to its racially exclusive admission policy that had been in effect 

for fifty years. ' Norris brought suit alleging that he had been denied a right 

solely on the grounds of race and color in direct violation of the 14th 

Amendment.117 Arguing that no state shall deny its citizens the equal protection 

of the law, Norris brought suit against the Mayor and the City Council of 

Baltimore for its continued practice of appropriating public funds to the Maryland 

115 78 F. Supp. 451 (1948) 
116 Id at 453. 



Institute. By the time Norris had filed suit in 1948, the City Council and Mayor 

had continuously expended public dollars (for fifty years) to the Maryland 

Institute in exchange for the appointment of white students only to the school. In 

addition, the Maryland legislature by this time was annually appropriating 

$16,500 to the school in exchange for the appointment of 29 students by the 29 

members of the Maryland State Senate. The suit however did not name the State 

of Maryland as a party-defendant. Houston, along with W.A.C. Hughes, a 

protege of W. Asbhie Hawkins (the attorney who argued against the Maryland 

Institute in the Clark case), most likely chose to file the case in federal court 

realizing the past failure of Clark to obtain relief in the state courts and their 

1 i O 

success in another case discussed infra in federal court. 

The trial court went into great discussion of the Maryland Institute's 

history and the development of the relationship between Baltimore City 

government and the Maryland Institute. The court noted that the complaint was 

modeled after the case ofKerr v. Enoch Pratt Free Library of Baltimore City.119 

In Kerr, Houston and Hughes filed suit against the Enoch Pratt Free 

Library for its refusal to accept a young African-American woman into a training 

program for the training of librarians. Kerr had not been appointed to the training 

program, but simply applied and was rejected. The court made note that Kerr was 

amply qualified for the program. No other training programs for librarians 

existed within the state. In addition, the Mayor and the City Council appropriated 

1' See Kerr v. Enoch Pratt Library at n. and accompanying text. 



money to this program. Over 200 African-Americans applied to the program and 

all were rejected. Houston and Hughes argued on behalf of Kerr that the Mayor 

and City Council be enjoined from making contributions to the library because 

they were ultra vires (in direct prohibition with the 14th Amendment) and that the 

appropriation constituted a government taking of property without due process of 

law.120 The district court ruled against Kerr and appeal was taken to the Fourth 

Circuit. The Fourth Circuit ultimately concluded that Kerr had been denied a 

right to which she was entitled and reversed the trial court's opinion. 

Houston and Hughes realized that this was a decisive victory that could be 

used to open the doors of the Maryland Institute to African-American students. 

Like Kerr, Norris had not been appointed to the Maryland Institute and claimed 

no specific right of admission. Norris only claimed that he desired to enroll and 

was refused admission based on his race. The Maryland Institute was accepting 

public tax dollars while simultaneously denying admission to black students and 

the federal courts appeared to be persuaded by this argument. Norris would not 

find similar favorable treatment in the federal courts. 

The district court noted that Norris was not on point with Kerr. In its 

opinion the court went to great length to outline the public/private distiction 

between the entities. The Enoch Pratt Library was a creature of the city 

government from its inception. While the original funds used to establish the 

library were acquired by gift from Enoch Pratt, the conditions upon the gift placed 

n 9 149 F.2d 212, cert denied 326 U.S. 721 
120 149F.2d212. 



the responsibility of organizing and maintaining a public library. The court found 

the arrangement to be distinctly different from the Maryland Institute that had 

been organized as a private entity.121 Based upon these conclusions, the court 

opined that the Maryland Institute, as a private corporation, could exclude Norris 

solely based upon race classification. 

CONCLUSION 

Again, the Maryland Institute would withstand a legal challenge to its 

racially exclusive admission policy. However, the span of litigation beginning 

with Clark v. Maryland and Norris v. Mayor and City Council of Baltimore were 

important and integral pieces of the strategy designed to desegregate both public 

and private schools. The victory achieved in Brown v. Board of Education would 

not have been realized had it not been for the systematic attack and dismantling of 

racially exclusive admission policies in all education institutions. 

" Norris, 78 F. Supp. at 456. 
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State *o ex rel ClarK, Jr. by 

hie next friend, 
! * . ' • • 

Maryland Institute. 

Opinion. 

This was a petition for the writ of mandamus. The Maryland 

Institute for the promotion of the Mechanic Arts is a body politic 

and corporate created by Acts of Assembly of Maryland. It was orig

inally incorporated by the Act of 1849 Chapter 114; and its charter 

was renewed by the Act of 1878 Chapter 313. The object of the incor

poration was the encouragement and promotion of manufactures and 

the mechanic and useful arts by the establishment of schools of art 

and design and by other means adapted to that purpose. Robert H. x 

Clarfc, Junior, a youth of African descent^ claims the right to be 

admitted to these schools as a pupil; and by his father and next 

friend, he files a petition for a mandamus requiring the abovenamed 

corporation to admit him. The grounds of his demand are set forth 

in his petition. The Maryland Institute (as the corporation is pop-

ularly called) filed its answer; and on demurrer to the answer, the 

petition was dismissed, and appeal was taken to this Court. 

There can be no oontest about the facts in this case; be

cause in addition to thofee admitted by the demurrer to the answer, 

there is an agreement of.counsel admitting such other facts as it 

was desired to lay before the Court. We proceed to consider the cir

cumstances which, in our opinion, are important in the decision of 

the questions in the case. The municipality of Baltimore by an ordi

nance passed in March 1893 authorized the Mayor, Comptroller and 

1 -^... / •• • - — • • • „ , • • • - ili-'•..., >..,{./••• v i - >•• ..m-., ••••••<»** rJmiMmti^m.i*,^******** .W.^^ii^tfnrttfl»i i«fr'ii •'«'»';•>'n IT'I., • ^ * < W L m * ^ . ^ & * & * i * * ^ ^ . * . ^ ^ i + ^ m * . 



Register to contract with the Maryland institute for the instrue-

of a number of pupils in its schools of Art and Design for the per

iod of eight years from the first day of September next ensuing. By 

the second section of the ordinance it was enacted that before the 

first day of September in every year each member of the City Council 

should appoint one pupil who should be entitled to instruction for 

the period of four years in the schools of Art and Design, and that 

in case of a vacancy occurring from any cause amon^ the pupils the 

President of the institute should forthwith give notice to the mem

ber of the Council representing the ward to which the pupil was cred

ited, and that he should thereupon appoint another pupil to fill the 

vacancy. The third section of the ordinance required the President 

of the institute to report annually in the month of September to the 

Mayor and city council the names of the pupils appointed and in at

tendance at its schools, together with a list of the vacanoies, if 

there should be any. It also enacted that if no appointments should 

be made before the first day of October by the members of the City 

Council entitled to fill such vacanoies, then the Mayor should ap

point pupils to fill them. The fourth section of the ordinance enact

ed that the Mayor, City Controller and City Register should annu

ally, or as much oftener as they might deem it expedient, inspect 

the said schools of the Institute, and "the condition and manner" 

in which it was fulfilling its contract with the municipality, arid 

that thereupon the city Comptroller, if he was satisfied that the 

institute was faithfully complying with the contract, should pay to 

its President annually in the month of September nine thousand dol

lars for the education of the pupils. The Maryland Institute on the 

tenth day of March 1893 entered Into a written oontraot with the 
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Mayor, City comptroller and City Register for the reception of thir

ty three pupils Into its schools of Art and Design for each of the 

eight successive years beginning on the first day of September 1893, 

and following thereafter. It appears that a youth of African descent 

was received into the Institute as a pupil in 1891; another in 1892, 

and two others in 1896. So far as we are informed by the record, no 

other pupils of this description have ever been admitted into the 

schools of the Institute. The effect of the admission of these four 

pupils was very disastrous. There was an immovable and deep settled 

objection on the part of the white pupils to an association of this 

Kind. Notwithstanding earnest and zealous efforts on the part of 

the board of managers and the faculty of teachers to reooncile the 

white pupils, their parents and guardians to the innovation, it 

caused a great decrease in the number of pupils; and the bringing 

of this suit made it still greater. On the eleventh of November 1895, 

the Board of Managers approved this resolution: 

"Baltimore, November 11th, 18S& 

"The following action of the committee on Schools of Art and Design 

was reported by its chairman, Mr. John M. carter, and on motion, it 

was unanimously adopted: % 

"Whereas, the popular sentiment of all the citizens of Maryland is 

opposed to mixed sohools; and 

"Whereas, the appointment of colored pupils to this sohool, it is 

believed, has caused a large decrease in the number of white pupils 

attending the institute, thus lessening its power for good to the 

community. • k • "' " 

"Roaolved, that hereafter only reputable white pupils will be ad

mitted to the BOhOOlS. : •'*. ' . : :^ 

V 



"Resolved, that the actuary be directed to issue a oiroular to the 

members of the newly elected City Council and other appointing pow

ers, informing them of this action". 

The Actuary of the Maryland Institute prepared a circular signed by 

its President, and the Chairman of the committee on Schools of Art 

and Design setting forth the action of the Board and of the Commit

tee, and attached to it a blank letter of appointment of pupils tor 

the following year (189C). Thie blank letter was in the following 

form: Baltimore, 189 . 

To the Board of Managers of the Maryland Institute for the 

promotion of the Mechanic Arts: 

I hereby appoint, subject to the rules of the institute, 

(residence — ) to the scholarship in your schools of art 

and design, under the contract between the Mayor and City council 

of Baltimore and the Maryland Institute. 

Member Branch of the 

City Council Ward 

A copy of this circular and of the blank letter of appointment was 

sent to each member of the City Council, and to the school boards 

of the City of Baltimore and the counties. In February 1896, J. 

Marcus Cargill, a member of the City Council from the eleventh ward 

appointed Clark, junior ( the appellant) to a scholarship in the 

Institute, writing the appointment on the printed blank, whloh had 

been sent to him with the circular just mentioned. The 3oard refused 

to admit Clark as a pupil and requested Cargill to appoint a repu

table white person; the refusal was, of course, beoause of his color. 

Cargill made no other appointment, and the Maryland institute cer

tified to the Mayor of Baltimore!that a vacancy existed among the 



pupils from the eleventh ward, and he in October 1896 appointed a 

white pupil who has ever sinoe been a member of the school. In 

February 1897, the Mayor, comptroller and Register made an inspec

tion of the Maryland Institute, and made a very favorable report as 

to its condition and the manner in Thick it was fulfilling its con

tract in regard to the instruction of pipils sent there by the au

thority of the City. With full Knowledge of the refusal of the In

stitute to admit any pupils except those who were white, the City 

Council in 1896 and 1897 directed the annual appropriation to be 

paid to the Institute aocording to the oontraot. And on the twentieth 

day of September 1897, the city solicitor in reply to an inquiry from 

the chairman of the committee on tfays and Means of the city council, 

Save his offioial opinion in writing that the Institute had not vio

lated its contract by its refusal to admit a colored youth as a pupil 

in its schools. In September 1897 Carsill appointed ClarK. to the 

scholarship for that year which he was entitled to fill by virtue 

of his position as a member of the City Council; and the Institute 

again refused to admit Clark as a pupil. 

The Maryland Institute Is essentially a private corporation. 

It was not created for political purposes, nor endowed with politi

cal powers. It is not an instrument of the government for the admin

istration of public duties. It has none of the faculties, functions 

or features of a public corporation as they are designated in the 

Regents case, 9 Gill & Johnson, and the many other oases which have 

followed that celebrated deoision. The Act of 1838 which renewed its 

charter granted it the annual sua of three thousand dollars, but 

this grant did not make it an instrumentality of government, nor 

maSe any Changs in its corporate oharacter. The Resents case, 9 Gill 
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and Johnson 398, shows that it could not have such an effect. The 

Maryland Institute holds its property in its own right, and has the 

poorer to manage its concerns according to its own disoratior. within 

the limitations of its charter. It is, of course, bound faithfully 

and diligently to pursue the objects and purposes of its incorpora

tion; but it necessarily rust have the choice of means which it nay 

judge most appropriate to its ends. It was established for the ben

efit of white pupils, and has never admitted any other Kind with 

the exception of the four instances already mentioned. Wien it found 

that the admission of these pupils had a very injurious effect on 

its interests, and seriousl3f diminished its usefulness, it certainly 

had the right to refuse to continue such a disastrous departure from 

the scheme of administration on which it was organized. It would 

have been mere folly to persevere in the experiment under the exist

ing oiroumstances. We suppose that it could hardly be maintained 

that the constituted authorities of the corporation did not have 

the right to conduct its affairs according to the plan and policy 

on which it was founded. We see no evidence of an intention to aban

don this right when the contract was made with the municipality of 

Baltimore, it certainly does not appear on the face of the oontraot 

itself. And there is,nothing in the surrounding circumstances from 

which it can be inferred that either of the contracting parties con

templated or desired such an abandonment, !The city of Baltimore has 

shown in the most distinct manner that it knew that the Institute 

had the right to refuse colored pupils, and that this right was not 

impaired by the contract. The Mayor, City Comptroller and City Reg

ister, the officers appointed by the Ordinance to inspect the schools 

of the Institute and ascertain the manner in which it was fulfilling 



wm- w TO^~ WT 

the contract with the city, having full knowledge that colored pu

pils were denied admission made a rsost favorable report on the sub-

jeot to the First Branch of the city council. And the City solicitor 

gave his official opinion to the committee of ¥ays and Heans that 

the Maryland Institute did not violate the contract by refusing to 

receive a colored youth beoause of his color. And, finally, after 

the resolution had been adopted that none but white pupils would be 

reoeived and after this Appellant had been rejected on account of 

his oolor, the City Council well knowing these facts continued to 

make the annual appropriation of nine thousand dollars aocording to 

the terms of the contract. So it is evident that both the contract

ing parties meant the same thing when they made this contract, and 

that they have dealt with each other according to their mutual un

derstanding of this meaning, T7e suppose that it would be a difficult 

matter to show that a person not a party to a oontract has the right 

to intervene and establish a meaning contrary to the intention of 

the contracting parties, and upon this substituted meaning acquire 

and enforoe rights in a Court of Justice. But unless this can be done 

the Appellant has no cause of action, of any description, under this 

contract. | 

It has been urged that the Appellant has been deprived of his 

rights under this Fourteenth Amendment of the constitution of the 

United states. The portion of the Amendment which is supposed to 

sustain this position is in these words: "No State shall make or 
* 

enforce any law which shall abridge the privileges or immunities of 

citizens of the United states; nor shall any State deprive any per

son of life, liberty, or property, without due process of law, nor 

deny to any person within its Jurisdiction the equal proteotion of 

N 
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the laws." The gravaaen of the offence of the Maryland Institute is 

that it has exerted the ordinary right of the proprietor of a pri-
only 

* vate school to admit, such pupils as are considered desirable* It has 

been said by the supreme court of the United States that the right 

to follow any of the common occupations of life is inalienable. 

Allgeyer v Louisanna, 106 U.S^Repts. 589. And in the same oase the 

Court evidently shows that it regards the prevention of a oitizen 

from doing what is proper necessary and essential to the successful 

management of his business is a deprivation of his liberty, which 

oannot be done without due process of lair. This is one of the wrongs 

which the Fourteenth Amendment was intended to prohibit. It would 

be a curiosity in jurisprudence, if the exercise in the ordinary and 

accustomed way of rights which the Fourteenth Amendment is so solic

itous to protect should be obnoxious to its condemnation. Ho one 

oan plausibly maintain that the Maryland Institute has done any 

wrong to the Appellant by simply attending to its own business in 

a quiet and unobtrusive manner. It has not deprived him of any priv

ilege or incrunity which he possessed; it has robbed him of no prop

erty; it has not exoluded him from the benefit of any legal enact

ment made in his favor. It has merely let him alone. It would be 

diffioult to prove that it had in this way acted in violation of the 

Fourteenth Amendment. We find, in fact, that the authorities all 

hold that the Fourteenth Amendment refers, as its terms isgtert, ox- X 
,, * > . 

olusively to state aotion, and not to anything which might be done 

by private individuals. In Virginia v Rives, 100 United States Re-

ports 100, the supreme Court said: "The provisions of the Fourteenth 

, Amendment of the constitution we have quoted all have reference to 

State action exclusively, and not: to any action of private individ-
• V - . ":• ''•••': • • . ' • ' ' .••.- 'U .:,,;!»&. - i V i , ,••.,:.: 
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uals. It is the state which is prohibited from denying to any person 

within its jurisdiction the equal protection of the laws, and con

sequently the statutes partially enumerating what oivil rights col

ored men shall enjoy equally with white persons, founded as they are 

upon the amendment, are intended for protection against state in

fringement of those rights." And in Ex parte Virginia page 346 of 

the same volume, the court speaxing of th<* same provisions said: 

"They have referenoe to aotions of the political body denominated a 

State, by whatever instruments or in whatever modes that action may 

be taXen, A State acts by its legislative, its executive, or its ju

dicial authorities. It can act in no other way. The constitutional 

provision, therefore, must mean that no agency of the state, or of 

tire officers or agents by whom its powers are exerted, shall deny 

to any person within its jurisdiction the equal protection of the 

laws." And this is the settled doctrine on this question. 

It is contended in behalf of the Appellant that the Ordinance 

is to be regarded as the act of an agency established by the state, 

and that it is therefore subject to the fourteenth Amendment. And 

that the exclusion of oolored pupils consequently naXes it invalid. 
i 

Mo other objection to the ordinance is stated; and therefore we will 

confine our attention tojthis point, without expressing an opinion 

on any other question in!this regard. It mast be obvious, however, 

if the ordinance is unconstitutional, that the Appellant can have 

no rights under it, and that his prayer for mandamus must be denied. 

For the purpose of viewing the question in every aspect, we will 

.ex gratia argument! consider the ordinance as the Act of the state 

of Maryland. The Constitution of this State requires the General As

sembly to establish.and maintain a thorough and efficient system of 



" • • ' • ' 10 ' a 

free Public Sohools. This means that the schools must be open to all 

without expense. The right is given to the whole body of the people. 

It is justly held by the authorities that "to single out a certain 

portion of the people by the arbitrary standard of color, and say 

that these shall not have rights which are possessed by others, de

nies them the equal protection of the laws" Cooley on Torts page S87, 

where a large number of oases are cited, suoh a course would be man

ifestly in violation of the Fourteenth Amendment, because it would 

deprive a class of persons of a right, which the constitution of the 

State had declared that they should possess. Exoellent public schools 

have been provided for the education of colored pupils in the City 

of Baltimore. But the Maryland Institute is not a part of the Pub

lic School system. This hag been solemnly adjudged by this Court. 

St. Mary's Sohool vs. Brown, 45 Maryland 310. The Appellant has no 

natural, statutory or constitutional right to be received there as 

a pupil, either gratuitously or for compensation. He has the saiae 

rights, which he has in respect to any other private institution; 

and none other or greater, suppose that the state should form the 

same high opinion of the Maryland Institute whioh all men entertain, 

would it not he a competent and reasonable exercise of its discre

tion to determine that the public good would be promoted by extend

ing its benefits to young persons who would.not otherwise be able 

to obtain them? And could it not mafce an appropriation for paying * 

the expense of the instruction of a certain number of pupils, and 

appoint a mode of selecting them? It has been tfce practice for a 

long series of years to ma&e provisions of thiB kind in the case of 

other institutions, and the validity of these appropriations is not 

questioned. Of course the pupils selected must be eligible under the 

"•**« 
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rules of the institutions into.rhioh they seek admission. The se

lection of oertain individuals is no injury to others who Tould 

not be eligible. These last mentioned would not be admitted into 

the institutions under any circumstances, and therefore are not 

concerned In the question of selection. Enlightened legislation is 

not enacted on the narrowminded principle that a benefit conferred 

on one object is necessarily something unjixstly withheld from anoth

er. Let us suppose for the sake of illustration that there iras a 

school of great merit conducted exclusively for the instruction of 

colored pupils in branches of learning not taught in the public 

schools, and that the Legislature saw fit to appropriate money for 

the tuition of a number of colored pupils. It is not probable that 

such aotion would be assailed as forbidden by the fourteenth Amend

ment, because of an unjust discrimination against the white3»Ssi!^. 

^-rzfC&rrt&rzptin&g^ But it 

cannot be doubted that the Legislature has ample power to maXe ap

propriations to special objects, whenever in its Judgment the public 

good would be thereby promoted. It has constantly exercised this 

power from the beginning of the state government. The Legislature 

may make donations without regard to class, oreed, oolor or previous 

condition of servitude. The only condition limiting this exercise 

of this power is that it must in some way promote the imblio inter-
f 

est. The State has never Surrendered this power to tho General Gov-
• i • • 

erwaent; and never oan sifrrender it without stripping itself of the 

means of providing for the good, order, happiness, «nd general welfare 

of society. The benefits conferred in this way are matters of grace 

and favor which, the state i'-'-fc - • *^&'V 

v 
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bestows on its oim citizens for woTthy public reasons. They oertainly 

oannot properly be described, in the language of the Fourteenth 

Amendment, as "privileges or immunities of citizens of the United 

States". If they were such, they *• could be demanded by any citizen 

of the United States, whether resident in Maryland or Oregon. And 

in that event, and only in that event, they would be comprehended 

•within the scope of the Fourteenth''.Amendment, Slaughter House cases, 

16 Wallace. It is needless to say that the Legislature is not lira-

ted by the state constitution in the particular mntioned. The forty-

third Article of the Declaration of Rights seems to have been in

tended to impress upon it the necessity of exercising for the piib-

lio good the vast powers which it possesses. It io in these words: 

»7hat the Legislature ought to encourage the diffusion of knowledge 

and virtue, the extension of a judicious system of general education, 

the promotion of literature, the arts, soiences, agriculture, com

merce and manufactures, and the general melioration of the condi

tion of the People." 

In every view which we have been able to take of the question? 

presented by this appeal, *?e think that the judgment of the court 

below ought to be affirmed. 

#• Judgment affirmed. 
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Filed February 11, 1898. 

STATE OF MARYLAND 

Ex Relatione, 

ROBERT H. CLARK, J R . 

By his Father and Next 

Friend, 

ROBERT H. CLARK. 

vs. 

THE MARYLAND 

INSTITUTE 

For the Promotion of the 

Mechanic Arts. 

is THE 

Coort of Appeals 
OF MARYLAND. 

JANUARY TERM, 1898. 

GENERAL DOCKET No. 44. 

APPELLEE'S BKIEF. 

The facts in this case are set oat in the petition and 
answer, some errors of the petition being corrected by 
an agreement (Record, page 18) in advance filed of the 
demurrer to the answer. 

The history of the case, thus conceded, is that the 
respondent, the appellee, on the 10th of March, 1893, 
entered into a contract with the Mayor and City Coun
cil of Baltimore for tbe education of pupils in its schools 
of art and design for a period of eight years, said pupils 
to be appointed annually by the members of tbe City 
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Council, each for a term of four years instruction. Con
tract and City Ordinance authorizing it. (Eecord, pages 
3 and 4.) 

Two colored pupils, Davis and Gross, were appointed 
by City Councilmen and admitted into the night school 
of the Institute, in the fall of 1895. This elicited much, 
adverse criticism and so reduced the number of white 
pupils in the school, that the Board of Managers on the 
11th November, 1895, adopted a regulation against the 
admission of other colored pupils and so notified the 
members of the City Council and other appointing 
powers. (Record, page 11.) 

On the 21st February, 1896, Dr. J . Marcus Cargill, a 
member of the City Council, appointed the relator as a 
pnpil in the school, subject to the rules of the Institute, of 
which he had notice. On the 11th March, following, the 
Board of Managers notified Dr. Cargill of the relator's 
rejection because of bis color and invited the appoint
ment of a white pupil in bis stead. No other appoint
ment was made by Dr. Cargill, and the vacancy having 
been reported* to the Mayor of the City, as required by 
the ordinance and contract, the Mayor on the 10th Octo
ber, 1896, appointed a white pupil to fill the vacancy 
who is still in the school. 

In September, 1897, Dr. Cargill again appointed the 
relator as a pupil in the school subject to the rules of the 
Institute, and inasmuch as his disability because of 
color, was known both to the Board of Managers and 
Dr. Cargill, said appointment was rejected, and at the 
close of said month the vacancy was reported to the 
Mayor, who thereupon appointed another pupil, con
forming to the rules of the Institute, who is still in the 
school. 

The petition avers and the answer admits, that under 
a prior contract with the city, two colored pupils were 
appointed by a City Councilman and received into the 
night school of the Institute, and that one of these 
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remained in the school until graduated. But it is also 
averred in the answer and admitted by the demurrer, 
that tbe admission of these pupils, as also of these 
colored pupils now in the school, was but tentative and 
in uo wise an admission on tbe part of tbe lustirnte of 
any contractual obligation. That notwithstanding the 
earnest efforts of the Board of Managers and Faculty 
of the school to reconcile the white pnpils and their 
parents to tbe presence of the few colored pupils in tbe 
school, the number of white pupils has decreased from 
643 to 403, that the usefulness of the said school has 
beeu greatly impaired, and that it is apprehended that 
the coutinned admission of colored pupils would break 
up the school altogether. 

The demurrer also admits the averments of the 
answer, that the overwhelming public sentiment of the 
citizens of tbe State, both white and colored, is against 
the mingling of the races in the schools; that separate 
schools, both public and private, are maintained 
thwmgboofc tbftSttte. That tbe schools of tbe Institute 
were established and have been maintained for white 
pupils only, and that tbe contract and ordinance must 
be construed as applying to white pupils only. That 
in point of fact this is tbe construction placed upon it 
by the city authorities. That after the adoption of said 
rule of exclusion, and with full knowledge of tbe rejec
tion of the relator, the Mayor, Comptroller and Register 
of the city inspected the schools of the Institute, and 
reported that the contract was being faithfully carried 
out. That with tbe same knowledge the City Council 
ratified the respondent's action in the premises by 
appropriating, both in tbe years 1896 aud 1897, the 
annual appropriations of $9,000 each provided by the 
contract. And that tbe city's law officer, Mr. Elliott, in 
response to an enquiry from the chairman of the Com
mittee of Ways and Means of the City Council, construed 
tbe contract as if it contained the word "white," and 
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held that the rejection of the relator because of his 
color was not a violation of the contract. 

The schools of the Institute were established many 
yeara ago by private subscription, and tb© tuition feea 
of pay pupils, of whom there are many more now in the 
schools than those appointed under the contracts with 
city and State. The equipment and endowment of the 
schools represent an outlay of about $200,000, no part of 
which was contributed by the city or State, or by tax
ation, or by contribution from any but white persons. 

It is contended on the part of the appellee, that the 
said by-law or rule of exclusion was valid, and not in 
violation of said contract or in contravention of the 
Constitution or Laws of the United States. 

ABGUMBNT. 

I. 

THE LEGAL RIGHT. 

The petitioner claims by mandamus the right to be 
received as a pupil in the "Maryland Institute for the 
Promotion of the Mechanic Arts." As he claims to 
enforce this right through the remedy of mandamus, it 
becomes necessary first to state the character of the 
right which may be enforced through this extraordinary 
remedy. The whole matter is thus summed up by 0. 
J . Alvey in the case of George's Greek 0. & I. Co. vs. 
Co. Comm., 59 Md.259 : "Mandamus is a most valuable 
and essential remedy in the administration of justice, 
but it can only be resorted to to supply t he want of 
some more appropriate ordinary remedy. Its office, as 
generally used, is to compel corporations, inferior tri
bunals or pnblic officers to perform their functions, or 
some particular doty imposed npou them, which, in its 
nature, is imperative, and to the performance of which 
the party applying for the writ has a dear legal right. 
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The process is extraordinary, and if the right be doubt
ful, or the duty discretionary or of a nature to require 
the exercise of judgment, or if there be any ordinary, 
adequate, legal remedy, to which the party applying, 
could have recourse, the writ will not be granted. The 
application for the writ being made to the sound 
judicial discretiou of the Court, all the circumstances of 
the case must be considered in determining whether the 
writ should be granted or not; and it will not be 
allowed unless the Conrt is satisfied that it is necessary 
to secure the ends of justice or to subserve some just 
or useful purpose." 

Nor will it ever be issued to compel the performance 
of a nugatory Act. 

Hardcastle vs. Md. & Del. 14. R. Co., 32 Md. 
32. 

2 Poe, Pldg. & Prac., sec. 709. 

The right to be enforced by mandamus must be a legal 
right; it must be clear, definite and certain, and the cir
cumstances must be such, that the Court can actnally 
accomplish something by the writ. 

The question now arises, where does this particular 
petitioner get the clear, definite, legal right to he received 
as a pupil into f/iis particular school? Unless he can 
show this positive right, he has no case for a manda
mus. 

There are so many aspects under which these cases of 
racial discrimination arise, that it will tend to clarify the 
case and confine it within its own proper limits if we 
consider first of all, the circumstances upon which this 
alleged right is not and cannot he founded. 

II . 

CimCCMSTANCES DPOff W H I C H T H E B I G H T IS 
NOT FOUNDED. 

A. Not founded upon privilege clause of 14th amend
ment. 
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The 14th amendment of the Constitution of the United 
States provides that, "no State shall make or enforce 
any law which shall abridge the privileges or immuni
ties of citizens of the United States." 

Ever since the passage of this amendment, strenuous 
efforts have been made to show that uuder and by 
virtue of it n«ic rights were conferred upon the citizen. 
It has, however, been uniformly held that this clause 
only has application to rights of citizens of tbe United 
Stares as Bucb, and adds nothing to the rights of one 
citizen against another. As to privileges and immuni
ties belonging to citizens of a State, these must rest for 
their security and protection where they have always 
rested—that is, with the State in which the citizen 
resides. 

Short vs. State of Md., 80 Md. 401. 
Civil Eights Oases, 109 U. S. 3. 
U. S. vs. Cruikshank, 92 U. S. 543. 
U. S. vs. Harris, 100 U. S. 629. 
Virginia vs. Beeves, 100 U. S. 313. 
Slaughter House Cases, 16 Wall. 74. 

This construction of the 14th amendment has been 
uniformly applied to edncational rights and advantages. 
Tbe right of children to attend State schools and of 
parents to send tbem there, wherever such right exists, 
is not a privilege or immunity belonging to a citizen of 
the United States as such. It is a right created by the 
State, and belonging to tbe State as such. The clause 
in tbe Constitution providing that no State shall abridge 
the privileges and immunities of citizens of the United 
States has no application. 

Lehew vs. Brummell, 103 Mo. 546; 11 L. E. 
A. 829. 

People vs. Gallagher, 93 N. T. 447. 
Corey vs. Carter, 48 Ind., 355. 
State vs. McCann, 21 Ohio St. 198. 
Ward vs. Flood, 48 CaL, 36; 50-1. 



7 

Hall vs. De Cnir, 93 U. S. 504-5. 
Racial Discrimination, 30 Am. Law Beg., 
86-8. 

B. Might not founded on any local civil rights legislation. 
There are many cases among the authorises where 

colored persons have been allowed certain rights by 
virtue of State legislation, somewhat similar to the Act 
of Congress, known as the civil rights bill, which was 
declared unconstitutional in the Civil Eights Cases, 109 
U. S. 3. 

Thus in certain States acts have been passed punish
ing those who refuse colored persons equal advantages 
in conveyances, hotels, theatres, barber shops, places of 
amusement, &c. Of this class of cases the following 
are examples, all founded upon the local statutes: 

Joseph vs. Bidwell, 28 La. Ann. 382. 
U. S. vs. Newcooimer, 11 Phila. 519. 
Bowlin vs. Lyon, 67 Iowa, 539. 
People vs. King, 110 N. Y. 418. 
Messen^r vs. State, 41 X. W. Rep. 638. 

(Neb.) 
Baylies vs. Curry, 30 111. App. 109. 
Ferguson vs. Giles, 82 Mich. 364. 

We mention these cases simply for the purpose of 
distinguishing them from the case at bar, and so that the 
Court may understand that if quoted by the petitioner, 
they are not authorities for this case, as we have in 
Maryland no local civil rights statute. 

C. Right not founded upon the general public school law. 
Most of the cases of racial discrimination arise from 

the attempt to exclude colored persons from the public 
schools; or, to prevent the mixing of the races in one 
public school. 

As we have seen, the right of children to attend the 
public schools is a right created by the State. When 
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the State establishes a public school system by law, 
every child conforming to tbe regulations prescribed by 
tbe system bas a right to attend. This right is founded 
upon the law of the State, and if be is denied admis
sion, he can sbow a clear legal right, based upon the 
State law, which is therefore enforcable by mandamus. 
In establishing a public school system the State has no 
right to exclude colored persons from its benefits. This 
is inhibited by tbe other clause of tbe 14th amendment, 
to wit: "no State shall deny to any person within its 
jurisdiction tbe eqnal protection of tbe law." 

Uoder this section it is not necessary that tbe races 
shall be educated together in one school. Mixed schools 
are not required by tbe Constitution. It has beeu quite 
uniformly held that colored persons may be excluded 
from white public schools whenever other public schools 
witb equal advantages, are provided for colored persons. 

Of this class of cases, tbe following are examples, all 
founded upon general laws creating public schools: 

Lehew vs. Brnmmell, 103 Mo. 54G. 
People vs. Gallagher, 93 N. Y. 447. 
Corey vs. Carter, 48 Ind. 355. 
State vs. McCann, 21 Ohio St. 198. 
Ward vs. Flood, 48 Cal. 36. 
U. S. TS. Bun tin, 10 Fed. Rep- 736. [Note.] 

These authorities have no application to tbe case at 
bar, for in this case the petitioner does not and cannot 
found his right to enter the Maryland Institute on any 
State law; tbe Institute is uot a public school, not a part 
of the public school system, and not a public corporation, 
as will be more fully shown hereafter. If tbe petitioner 
was founding bis right on a general State law, then in 
the very nature of things, he would not have tbe 
exclusive right to enter the Institute, for the right 
would necessarily be open to all other colored boys of 
like qualifications. He contends that be has the right 
to enter the Institute to tbe exclusion of other colored 
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boys, and consequently must rely, if be has auy right at 
all, not on a general State law, hut on special circum
stances peculiar ro his individual case. 

J). Right not a common law right. 

Some of the many cases decided upon this question 
of race depend upon certain common law rights. Thus 
every one has the common law right to be conveyed 
by a common carrier, or to be lodged by an innkeeper. 
If a colored person is denied the right of carriage or 
lodging simply on account of his color, be may maintain 
an action for this denial of his rights, and if a State 
Court would not protect him in this action, then the 
State, through its judicial department, would be deny
ing to one of its citizeus, the equal protection of the 
laws. 

Evidently the petitioner has no common law right to 
be educated at the Maryland Institute. 

We have thus carefully gone over these various 
classes of cases, because they explaiu the exact attitude 
of the Courts upon racial discrimination, and so that 
the Court may see that none of them have any real 
bearing ou the question now under discussion. By this 
process of exclusion also, we can now see iu clear light 
the narrow limits of the present, controversy. To come 
back now to the question with which we started— 
"Where does this particular petitioner get the clear definite 
legal right to be received as a pupil into this particular 
school V 

We may now answer negatively, he does uot get the 
right, (1) from the privilege clause of the 14th amend
ment; (2) nor from any local civil rights statute; nor 
(3) from any general public school law; nor (4) from 
any provision of the common law. 

Whatever right be baa, if he has any, must be founded 
entirely and exclusively upon the contract between the 
City of Baltimore and the Maryland Institute. It is of 
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the tttmoet importance in this case to apprehend fully 
that there is no right at all in the petitioner, unless this 
contract gives it to him, for then the whole case resolves 
itself into a construction of the contract, and the rights 
and remedies of the petitioner under it. 

III. 

THE RIGHT UNDER THE CONTRACT. 

On March 7th, 1893, the Mayor and City Council 
passed an ordinance empowering the Mayor, City Comp
troller and City Register, to contract with the Maryland 
Institute for the education of pupils in its schools of 
Art and Design, for the period of eight years from the 
first of September, 1893. 

By the terms of the ordinance there was to be 
appointed annually, before the first of September, one 
pupil by each member of the First and Second Branches 
of the City Council, entitled to instruction for a period 
of four years in said schools, and in case of a vacancy 
from any cause, the President of the Institute shall 
forthwith notify the member of the Council representing 
the ward to which such pupil was accredited, who shall 
thereupon fill the vacancy. 

The president shall annually, in September, report to 
the Mayor and City Council the names of the pupils so 
appointed and in attendance upon its schools, together 
with a list of vacancies, should any exist, and should 
no appointment be made prior to the first of October by 
members of the City Council entitled to fill such vacan
cies, then the Mayor shall appoint pupils to fill said 
vacancies. 

It was further provided that the Mayor, City Comp
troller and City Begister should annually, or as much 
oftener aa they might dees it expedient, inspect Mid 
schools, and the condition and manner in which the 
terms of Mid oontract ar» being fulfilled by the Insti-
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tote, sad tbe*etrpen, tbe Comptroller, apon being 
satisfied tfeat tbe contract waB being faithfully complied 
Witfe, wat to pay to toe Institute annually, in the month 
*f 8eptetnt>er, the BOIB of nine thousand dollars in fall 
tor the education of said pupils. (Record, pages 3-4.) 

I t wa« -contended very earnestly in the Court below 
that the petitioner's Tight was not founded upon the 
contract with the city, but npon this ordinance; but this 
construe! ion is obviously incorrect. 

The ordinance does not profess to give any rights to 
anyone to enter the Institute; it professes simply to 
authorize a contract nnder which, if entered into by the 
the Institute, certain appointees were to be received as 
pupils. If the Institute bad declined to enter into the 
contract, manifestly no appointee of the City Council 
would have any rights as a pupil in these schools. 
Farther than this, if the ordinance did profess to give 
appointees of the City Council the right to enter the 
Institute as pupils, it would be entirely ineffective. An 
ordinance propria vigore, could confer uo such rights. 
As well might the Mayor and City Council direct by 
ordinance that Mr. Carter and Mr. Gans should receive 
certain colored boys appointed by it, as law students in 
their offices. Such control over private individuals or 
corporations is not only not possessed by the municipal 
authorities, but is beyond the scope of the authority of 
any State agency, no matter bow great or powerful. 
The right, therefore, if any, depends exclusively upon 
the contract. 

A. 

The Contract of March 10th, 189S. 

In accordance with the authority granted by the 
ordinance of March 7,1893, a contract was entered into 
between the city, acting by the Mayor, Oity Comptroller 
and Oity Register, on the one hand, and the Maryland. 
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Institnte on tbe other, in which it was agreed that "for 
and in consideration of tbe payment of tbe sum of nine 
thousand dollars annually, for a period of eight yeara 
from tbe first day of September, 1893, in tbe mauoet 
provided by said 'ordinance, the said Institute shall 
receive into its schools of Art and Desigu thirty-three 
pnpils for the year beginning September 1,1893, and 
thirty-three pupils for each of the years beginning Sep
tember 1, 1894, 1895,1896, 1897, 1898, 1899 and 1900, 
respectively, to be appointed in the manner provided in 
said ordinance, and shall cause the said pupils to be in
structed in tbe various branches of art and design taught 
in said schools, in accordance with the terms and pro
visions of the aforesaid ordinance, a copy whereof is 
hereby annexed and made part of this contract." (Rec
ord, pages 4-5.) 

The petitioner, a colored .boy, was appointed as a 
pupil in the Institute before September 30th, 1897, by J. 
Marcus Cargill, member of the First Branch of the 
City Couucil from the Eleventh Ward. Tlit*re are many 
other facts connected with tbe appointment and the 
action of the Institute, which will be referred to pres
ently, but let us examine the question now simply upon 
this coutract of March 10, 1893, and the appointmeut 
of petitioner in September, 1897. 

The petitioner claims that this contract, properly con
strued, includes colored as well as white appointees; 
tbe Institute, on tbe contrary, contends that ouly white 
appointees are meant, and that the parties to tbe con
tract never had any intention of making tbe Maryland 
Institute a mixed tchool. 

B. 

Construction of Contract of March 10,1893, 

Of course, the whole effort of the Court in construing 
a contract is to reach the real intention of the parties, 
and iu order to do this the surrounding circumstance* 
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must be understood. These circumstances are well 
stated by Judge Ritchie in bis very able opinion decid
ing tbe case in tbe Superior Court. Speaking of tbe 
Maryland Institute schools,be says: "From tbeir estab
lishment np to the year 1891, these schools had been ex
clusively for while pupils, male and female. 

In tbat year one colored pupil was appoiuted and ad
mitted and he completed the course. In 1892 another 
colored pupil was appoiuted and admitted but be left the 
Institute soon after. In 1895, since tbe date of the pres
ent contract, two more were appointed and admitted, 
and are now pursuing their studies. The answer how
ever avers and the demurrer admits, tbat tbe over
whelming public sentiment, both white and colored, at 
the time these pupils were admitted, was against mixed 
schools; tbat these admissious were but tentative, witb 
tbe hope tbat none others would be appointed and in no 
•wise an acknowledgment of any contractual obligation, 
that notwithstanding the most earnest and zealous ef
forts of the managers and teachers to overcome the ob
jections of the white pupils and their parents, the pres
ence of those colored pupils was disastrous to tbe inter
ests of tbe Institute, largely reduced the number of its 
pupils, and threatened to destroy the usefulness of these 
schools." (Opinion Record, pages 20-21. Answer Re
cord, pages 9-10.) 

In addition to these circumstauces, admitted by tbe 
demurrer, tbe public history of the State, on the question 
of separate schools, is so well kuown as to be matter of 
judicial cognizance. The universal oppositiou to mixed 
schools, is not a light, trivial or ordinary matter, but is 
fundamental and has its origin and growth in the mani
fest difference in the races. 

I t is particularly strong in Maryland and in the South
ern States, and no contract connected witb education, 
could for a moment be construed without taking into 
account this universal usage of separate schools, and the 
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deep and abiding feeling, which has hitherto made mix
ed schools in this State an impossibility. 

Since the Maryland Institute was founded for white 
pupils only, since it has always been maintained exclu
sively for white pupils, (with the exception of the few 
tentative cases mentioned), since the universal usage and 
custom precludes the mixing of the races in one school, 
it follows necessarily, that when the contract was made, 
it must be construed, in the light of these circumstance* 
as applicable to white pupils only. This fact of the uni
versal usage of separate schools for the separate races, 
is the basiQ fact which makes the intention of the par-
ties to the contract demonstrable. 

It is argued however, that the contract, as thus con
strued, would be illegal and therefore the construction 
is inadmissible. We will show presently that the con
tract construed in this way is not illegal, but just now, 
for the purpose of the argument, assume that it would 
be illegal, would that change the construction! 

It is perfectly true that when a contract is open to two 
permissible constructions, one lawful and the other un
lawful, the former is adopted, ut res magi* valeat quum 
pereat. But this is a snbsidary rule of construction for 
the purpose of arriving at the real intention of the 
parties. If, however, the Oourt can see the real inten
tion of the parties, the Court must construe the contract 
according to that intention, even though thereby the 
contract becomes illegal. To do otherwise would be to 
make a new contract for the parties. And it is sub
mitted that the domiuant, overruling fact of universal 
custom and usage as to mixed schools, enables the Oourt 
to see that the real intention of the parties was that the 
Maryland Institute should not be made a mixed school. 

0. 
Facts Subsequent to Contract of March 10,1893. 

But this is made absolutely conclusive by the facts 
which followed the contract of March 10,1893. 
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In October, 1895, an embittered political discussion as 
to mixed schools in Maryland grew oat of the tentative 
reception of the few colored boys already mentioned, 
and, in consequence of tbe presence of these colored 
pupils, the pupils in tbe schools decreased from 643 in 
1894-5 to 521 in 1895-6, and to 447 in the following 
winter, and the discussion produced such an adverse 
effect upon tbe schools, that it was a serious question 
with the Maryland Institute authorities whether the 
persistanoe in the demand for colored pupils would not, 
if yielded to by them, result in the complete destruction 
of tbe schools. (Record, page 10.) 

On November 11,1895, the Institute, because of tbe 
popular sentiment against mixed schools, and the dam
age which tbe reception of a few colored boys, even 
tentatively, was doing in schools, adopted a rule that— 
"hereafter only reputable white pupils will be ad
mitted to tbe schools." (Record, page 11.) 

A copy of this rule was sent to each member of the 
City Council, with a blank form of appointment, by 
which each apyoiutment is made subject to the rules of 
the Institute. (Record, page 11.) 

Now, with full knowledge of this rule adopted by the 
Institute, tbe Mayor and City Council in both 1896 and 
1897, passed the appropriation of $9,000 in each year 
for tbe Institute. 

On February 10, 1897, the Mayor, Comptroller and 
Register, who by the very terms of tbe ordinance, were 
to inspect the schools, and the condition and manner in 
which tbe terms of the contract were being complied 
with, reported to the City Council favorably as to the 
manner in which the Institute was fulfilling its con
tract. (Record, page .13.) 

This was after the adoption of the rute limiting ap
pointees to white persons. 
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OH September 90, 1897, the City Solicitor gave an 
opinion to a member of the special committee having 
the appropriation in charge, that the contract meant 
only white appointees. (Record, page 13.) 

We hare, therefore, the following fact*: 
1. The Institute refuses to receive any but white 

pupils. 
2. This role fnlly brought to the notice of the Mayor 

and City Council. 
3. Tbe legal effect of the role passed on by the City 

Solicitor. 
4. Tbe annual appropriation of $9,000 for 1897, made 

with full knowledge of the rule, acquiesced, in by the 
City Solicitor and the Mayor, City Comptroller anil Reg
ister, who were specially designated by the ordinance to 
decide whether the Institute was complying with its con
tract. 

How, it mnst be borne in mind that the appointment of 
tbe petitioner, and his right under the contract to be ad
mitted as a pupil, was in consideration of this very ap
propriation of 1897, for his appointment was for 1897. 

So, whatever opinion may exist with reference to the 
construction of the contract of 1893, there can be no pos
sible donbt as to what the parties to the contract meant 
in 1897. There can be no possible doubt but that the ap
propriation of 1897 was made in consideration of the In
stitute agreeing to receive S3 white pupils for that year. 
The petitioner may argue that the contract was illegal, 
but he cannot possibly argue, on the facts, that the Insti
tute agreed in 1897 to take whit* and colored pupiis in con
sideration of the appropriation of 1897, when they ex
pressly decline, before the appropriations of 1896 and 
1897 are passed, to take colored pupils, to the foil 
knowledge of the Councils which passed these appro
priations. 
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Nor can the petitioner argue that the contract of 
March 10, 1893, as constrned by him, extends through 
1897, •without the, possibility of its heiug changed by 
subsequent Councils. The contract of March 10, 1893, 
was practically a divisible contract, annually renewable 
at the pleasure of the succeeding Council. In making 
tbts contract the City was not acting in its private ca
pacity as a property holder, but in its public capacity as 
part of the local government. In reference to contracts 
of this class it is well settled that no Council can bind 
its snceessor by an irrevocable contract, but that each 
succeeding Council has the same jurisdiction and power 
with respect to the subject-matter as its predecessor. 
The corporation caunot abridge its own legislative 
powers. 

Lake Roland JR. B. Co. vs. M. & C. 0. of Baito. 
77 Md. 352, 370-6. 

In 1897 the contract was brought about in this way: 
The Institution says it will receive only 33 white pupils 
for 1897. The Mayor and City Council, fortified by the 
opinion of the City Solicitor, and by the report of the 
Mayor, Comptroller and Register, say in reply—all right, 
we will give you $9,000 for 1897, in consideration of your 
ceiving 33 white pupils in 1897, to be instructed in ac
cordance with the terms of the ordinance of 1893. This 
is undoubtedly the coutract under which alone, the pe
titioner, who was au appointee for 1897, can have any 
rights. Now we preseut this dilemma. His rights, if 
aDy, depend solely upon the contract. The coutract of 
1897 includes only white appointees. If the contract 
is valid he is excluded by its terms. If it is void and il
legal, he cats from under his feet the only thing upon 
which he can found bis right. In either case his peti
tion must fail. 
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D 

Acts of the parties under (he contract. 

Bat beyond all this the parties to the contract, to frit: 
the City, on the one side, and the Institute, on the other, 
hare acted on the contract, so that it is no longer execu
tory but executed, and there is no room for the petition-
fir's contention. 

On February 21, 1896, Dr. Cargill, member of Council 
from 11th Ward, appointed the petitioner, Robert W. 
Clark, Jr., on blank forms, subject to rules of Institute. 
{Record, page 14.) 

On March 11, 1896, the Institute wrote a letter to Oar-
gill refusing Clark on account of his color -and asking 
him to appoint auotber. In September, the Mayor and 
City Council, while Cargill was a member, appropriated 
$9000 to the Institute for 1896. (Record, pages 14-15.) 

On October 1, 1896, the Institute certifies uuder the 
terms of the ordinance of 1893, the vacancy in the 11th 
Ward, caused by the refusal of Clark. (Record page 15.) 

On October 10,1896, the Mayor recognizing the vacan
cy, acts under the ordinance and appoints Miss Carrie E. 
Keyworth to fill the vacancy. (Record page 15.) 

On September 14,1897, Cargill was notified of vacancy 
in 11th Ward for 1897, and unless he filled it before Sep
tember 30, the Mayor would be asked to fill the vacancy. 
(Record, page 16.) 

On September 14,1897, Cargill appoints Clark on blank 
form, subject to the rules of the Institute. (Record, 
page 16.) 

On September 30,1897, the Mayor was advised of the 
•vacancy in 11th Ward. (Record, page 16.) 

On October 1, 1897, the Mayor, under the ordinance of 
1873, fills the vacancy by the appointment of Samuel 0. 
Martin. (Record, page 17.) 

On October 4,1897, the petitioner presents himself and 
is refused admission. (Record, page 17.) 
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Thus it is perceived that the contract has been fully 
acted on by both parties to it. The place sought by the 
petitioner ia not open, but has beeu filled, filled too in ac
cordance with the very terms of the ordinance of 1893-

There can be no question, therefore, as to what the 
contract meant in the minds of the parties to it. 

"In the construction of a contract, when the language 
used by the parties is indefinite or ambiguous, and of 
doubtful construction, the practical interpretation of the 
parties themselves is entitled to great, if not controlling, 
influence." 

Topliff vs. Topliff, 122 U. S., 121. 
Mitchell vs. Wedderburn, 68 Md., 139. 

IV. 

A L L E G E D UKCOKSTITITTIONALITY OF EXCLUSION 

OF COLORED PERSONS. 

The petitioner claims that the rule adopted by the 
Maryland Institute that "only reputable white pupils 
will be admitted to the schools," (Record, page 11,) is in 
violation of the Fourteenth Amendment of the Consti
tution of the Uuited States. 

1. The language of the clause of the Fourteenth 
Amendment is: "Nor shall any State deny to any per
son within its jurisdiction the equal protection of the 
laws." 

This provision has been uniformly construed to pro
hibit discrimination by the States. "Its prohibitions 
refer exclusively to State laws and State action. This 
State action may be manifested by any one of the depart
ments of its government, or by any one of its officers 
or agents, or by a municipal corporation acting UDder 
legislative authority; but unless the act in question, be 
done in some way under the authority of the State, it is 
not within the prohibition of the amendment. The 
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amendment ha* BO application whatever to the aetft Of 
private individual* or private corporations." 

Opinion—Judge Richie, Record, page 22. 
Civil Bights cases, 109 U. 8. 11-17. 
Virginia vs. Reeves, 100 U. S. 318. 
U. S. vs. Harris, 106 U. 8. «38. 
U. S. vs. Cnrikshank, 92 U. S. 554. 

2. The Maryland Institute is a strictly private cor
poration. There is not a single power exercised by 
them in their corporate capacity, which they are not 
competent to exercise as individuals. 

Regents vs. Williams, 8 G. & J 397. 
Perry vs. House of Refuge, 63 Md. 22. 

The precise status of this very corporation as a private 
corporation has been fixed by the Court of Appeals. 

St. Mary's School vs. Brown, 45 Md. 310. 

3. But it is argued that the contract with the city 
makes it a municipal agency, and the case of St. Ma/rtfa 
School vs. Brown, Jtf> Md. 310, is relied upon in support 
of this contention. In that case certain appropriations 
by the Mayor and City Council to the Maryland Insti
tute and other corporations were declared to be invalid 
upon the ground that they were not created for the city 
by tbe Legislature of the State as instruments of 
municipal administration. (Page 329.) Tbe Court, 
however, proceed to Bay (page 336): "We can perceive 
BO good reason why tbe city may not arrange and con
tract for such care and training, * • • and we think 
the power to make such contracts may well be conceded 
to exist. Its exercise to be valid must be with the 
limitation that tbe subject matter of the contract be 
kept within the power and control of municipal author
ity, and complete accountability be provided for; and 
tint* make tbe institutions contracted with, pro Jute vioe, 
municipal agencies." 
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The petitioner relies upon these last sentences to 
show that the Maryland Institute is, under its contract, 
a municipal agency, within the meaning of the prohibi
tion of the fourteenth amendment. 

But the fourteenth amendment aims oDly at State 
action. I t is true that the State may operate through a 
great variety of public agents and officers, and that 
some of these officers may exercise a very small part of 
the sovereignty of the State. Yet in no sense can it be 
said that the State is acting, unless the person or cor
poration acting is, in some way, exercising a part of the 
State's sovereignty. 

The petitioner fails to distinguish between an office, 
or agency of the State or city, aud au employment, and 
yet the distinction is well settled by the authorities. 

"A public office is the right, authority aud duty, 
created and couferred by law, by which for a given 
period, either fixed by law or enduring at the pleasure 
of the creating power, an individual is invested with 
some portion of the sovereign functions of the govern
ment to be exercised by him for the beuefit of the public." 

Mechem Public Off. section 1. 

"A public office differs in material particulars from a 
public employment, for as was said by Chief Justice 
Marshall, although an office is an employment, it does 
not follow that every employment is au office. A man 
may certainly be employed under a contract, express or 
implied, to perform a service without becoming an 
officer.'' 

Mechem, section 2. 
U. S. vs. Maurice, 2 Brock, U. S. C. C. 96. 

"The term office implies a delegation of a portion of 
the sovereign power to, and the possession of it by, the 
person filling the office. • * * An employment has 
none of those distinguishing features." 

Opinion of Judges, 3 Greenlf. (Me.) 481. 
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"The most important characteristic which distinguishes 
an office from an employment or contract, is that the 
creation and conferring of an office involves a delega
tion to the individual of some of the sovereign functions 
of the government to be exercised by him for the benefit 
of the public. Unless the powers conferred are of this 
Datnre, the individual is not a public officer." 

Mechem, section 4, cases in note 2. 
U. S. vs. Hartwell, 6 Wall., 385. 

"A public office is never conferred by contract, but 
finds its aonrce and limitations in some act or expression 
of the governmental power. Where, therefore, the au
thority in qnestiou was conferred by a contract it must 
be regarded as an employment and not a public office.' 

Hall vs. Wisconsin, 103 U. S. 5. 
Mechem, sec. 5. 
Sawyer vs. Corse, 17 Gratton, 230. 
Olmstead vs. The Mayor, 42 N. Y. Sup. Ct.;481^ 

The Maryland Institute is, therefore, not a part of the 
municipal government by virtue of this contract; its 
management is uuder the control of its own officers; 
their duties are not prescribed by law; its teachers are 
not appointed by the city or under its contract; it is not 
subject to any of the ordinances relating to the public 
schools; when the Institute acts, it does not act in the 
same of the State or city; it exercises no part, even the 
smallest, of the sovereign power of the State; its acts 
are not the acts of the city, and its voice is not the city's 
voice. "The relation between it and the city is simply 
that of a contracting party, and the contract is just such 
a one as the Institute might make with any citizen 
who wished to have instructed thirty-three pupils to be 
designated in a given manner. The fact that the con
tract was made with the city instead of with an indi
vidual cannot change the corporate status of the re
spondent, or make this any other than a private con-
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tract. It creates no possible official, governmental or 
political relation between the city and the Iustitute, 
without which the respondent cannot be considered a 
municipal or State agency." (Opinion, Ritchie, Record, 
page 23.) 

The meaning of the expression in 45 Md. 336, "pro 
hac vice municipal agencies"—is that contractors are 
doiug under contract what the city could do through its 
own municipal agents. 

The Institute it no more a municipal agent under this 
contract than a contractor to build a bridge for the 
City would be. 

The act of discrimination being therefore the act of a 
private corporation, and not the act of the State or 
City, the 14th amendment has no application to the 
case. 

4. Nor is the giving of the money to the corporation 
under such a contract illegal. If the giving of this money 
under such a contract, by the City, would be coutrary 
to the constitution, then also would the appropriations 
constantly made by the Legislature, be contrary to the 
constitution, for the same reason. The Legislature has 
been appropriating money from time immemorial to in
stitutions which are doing work for the public good, 
though most of them are for white persons only. Take 
the act of 189t>, chapter 456 as au illustration. In it 
are found appropriations to Knapp's English and Ger
man Institute, The Hebrew Hospital and Asylum Asso
ciation, The General German Aged People's Home; The 
Western Maryland College, St. John's College and many 
others, in which white persons are exclusively received. 
Are all these to be held void, simply because there are 
no colored institutions, doing precisely the same work, 
to which appropriations can also be made? 

Is the hand of the State to be stayed until for every 
white institution, a similar colored institution is 
created! We submit that the whole argument of the 
petitioner proceeds upon this misconception. The 
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State may not create public Institutions for white people, 
and deny colored persons similar advantages, but oat-
side of any general system of public Institutions created 
by the State, there is no constitntional provision, pro
hibiting the Legislature from aiding private enterprises 
doing beneficial pnblic work, or which prohibits the city 
from having such work done nnder contract, by existing 
Institutions. 

Chrisman vs. Brookharn, 70 Miss. 481. 

V. 

PETITIONER'S REMEDY. . 

1. Eveu if our whole preceding contention is wrong, 
the petitioner would bave no remedy as he is not a 
party to the contract. 

There are cases where the person for whose benefit 
a contract is made, may sue on it, though not a party 
to it, but these cases are exceptions, and are chiefly 
where assets are placed in the hands of one for the 
benefit of a third party, from which an implied as
sumpsit arises, or when the contract is solely for the 
benefit of the party suing. 

Nat. Bank vs. Grand Lodge, 98 U. S. 124. 
Cragin vs. Lovell, 109 U. S. 194. 
Keller vs. Ashford, 133 U. S. 621. 
Jefferson vs. Ash, 25 C. B. A. 257. (Note.) 
8 Harvard Law Eev. 93. 
Brantly Contracts, 165. 

But in this case the contract was made with the city; 
the city retained entire control over i t ; under its pro
visions city officers were to inspect the work from thne 
to time, and determine whether the contract was being 
carried out. I t is not one of those contracts upon which 
a third party not in privity may bring suit. 
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2. The right of the petitioner, if he has any, being a 
right nniier a contract with a private corporation, can
not be enforced by the action of mandamus. 

High, sec. 25. 
Rosen feld vs. Einsten, 46 N. J. L. 481. 
Opinion, Judge Ritchie, Record, page 24. 

We respectfully submit that the judgment below 
should be affirmed. 

JOHN M. CARTER, 
EDGAR H. GAJTS, 

For Appellee, 
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BOBBET H. CLARK, J R . 

By his Father and Next 

Friend, 

ROBERT H. CLARK. 

vs. 

THE MARYLAND 

INSTITUTE 

For the Promotion of (he 

Mechanic Arts. 

IN THE 
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> OF MARYLAND. 

JANTJAKY TEBM, 1898. 

GENERAL DOCKET No. 44. 

APPELLANT'S BRIEF. 

STATEMENT OF THE CASE. 

This is a suit to compel by mandamus the admission of the 
Petitioner into the schools of the Respondent under the fol
lowing facte: 

The Respondent, the Maryland Institute, is a corporation 
incorporated under the lawe of Maryland, Acts 1878, chapter 
813, for the promotion of the mechanic arts, and for other 
educational purposes, among which is the maintenance of cer-
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tain Schools of Art and Design in Baltimore City, where 
elementary and advanced instruction in the Practical and Fine 
Arts is offered to students. 

The city of Baltimore confessedly offers no such instruction 
in the curriculum of its public schools. 

While it is a corporation governed by its own officers, 
this Institute is endowed by the State of Maryland to the 
extent of $3,000 per annum, (Bee charter,) and formerly 
received an annual appropriation of a large amount from the 
ciiy of Baltimore, and was assisted by the city in other mate
rial ways. This appropriation by the city was annulled by 
this Court in the case of St. Mary's Industrial School vs. Brown, 
4£ Md. 310, upon the general ground that it was a donation 
of public money for private purposes, from which the public 
received no benefit. 

Acting on the suggestion of the learned Chief Judge Alvey, 
for the purpose of obviating the legal objections found in that 
case, and to give color to municipal aid for Respondent's 
schools, an ordinance was passed by the municipality of Balti
more, March 7, 1898. (Record, page 3.) 

By its first section this ordinance authorized the Mayor, 
Comptroller and Register to contract with the Respondent for 
the education of pupils in its said schools for eight years, 
from September, 1893. 

By the second section, as a foundation to sustain the annual 
appropriation to the Respondent, free instruction in the said 
schools of the Respondent is provided for certain of the public, 
in the following manner : 

" Section 2. And be it further enacted and ordained, That 
as soon as may be convenient after the passage of this ordi
nance, and annually thereafter, before the first day of Septem
ber, there shall be appointed one pupil by each member of 
the First and Second Branches of the City Council, who shall 
be entitled to instruction for the period of four years in said 
schools. And in case of a vacancy occurring from any cause 
among said pupils, the President of the Institute shall forth-
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with notify the member of the Council representing the ward 
to which such pupil is credited, who shall thereupon appoint 
another pupil to fill such vacancy." 

By the third section the President is required each Septem
ber to report to the Mayor and City Council the names of the 
pupil8 so appointed, and any existing vacancies; and should 
the Counciimen not make the appointments to which they 
were entitled prior to the first of October, the Mayor should 
fill the vacancies by appointment. 

By the fourth section the Mayor, Comptroller and Register 
are required annually, or oftener if they deem it expedient, to 
inspect said schools and the condition and manner in which 
the terms of said contract were being fulfilled, and the City 
Comptroller, upon being satisfied that it was faithfully com
plied with, should pay the Respondent $9,000 annually, in full, 
for the education of said pupils, and said amount so appropri
ated shall be used for no other purpose whatever. 

Section 5 provided for the taking effect of the ordinance. 
(See Record, pages 3 and 4.) 

The Respondent thereupon assented to the terms of said 
ordinance and becattfe bound thereby by a contract duly 
entered into March 10, 1893, which, after reciting the ordi
nance, witnessed, that the Maryland Institute, in considera
tion of the payment of $9,000 annually in the manner provided 
by said ordinance, agreed to receive into its said Schools of Art 
and Design 33 pupils for the year beginning September 1, 
1893, and 33 pupils for each of the years beginniug Septem
ber 1, 1894, to 1900, to be appointed in the manner provided in 
said ordinance, and should cause said pupils to be instructed in 
the various branches of art and design taught in said schools, 
in accordance with the terms and provisions of the aforesaid ordi
nance, which was annexed thereto and made a part thereof. 
(See Record, page 4,) 

This ordinance and contract are the last of a series of similar 
instruments beginning April 14th, 1881. 
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Dr. J. Marcus Cargill, a member of the First Branch of 
the City Council, regularly appointed the Petitioner, Robert 
H. Clark, Jr., under the said ordinance, as pupil in Baid 
schools of Respondent in September, 1896, and again in Sep
tember, 1897, (Record, pages 5 and 6,) but in both years, when 
the Petitioner duly presented himself for admission to the said 
schools, he was refused admission solely on the ground that 
he was a colored boy, and the Institute had resolved by ita 
trustees not to admit any more colored persons. (Record, 
pageB 5 to 7.) The appointments were treated as nullities, and 
Cargill making no others, the places were filled by appoint
ments of the Mayor. (Record agreement, page 18.) 

Before the said ordinance was passed there were two col
ored boys being educated as appointees, accepted without 
question, under a previous ordinance, similar to this one; and 
after the ordinance of March 7,1893, the Respondent received 
two other colored boys appointed under this ordinance, one 
of whom is now in the school. (Record, page 5.) 

The petition for mandamus to compel the Respondent to 
admit the Petitioner for education in its said schools accord
ing to said ordinance and contract, waB filed October 16,1897, 
and answer of Respondent, filed November 3, 1897. The 
case was heard in the Superior Court of Baltimore City upon 
demurrer to the auswer November 29, 1897, and by order 
passed December 10,1897, the demurrer was overruled and 
the petition dismissed, from which ruling this appeal lies. 
The opinion of Judge Ritchie, filed December 10, 1897, is 
printed in full in the Record, pages 19, etc. The merits of 
the whole case are fairly presented on the demurrer. 

It iB respectfully submitted that the learned Court below 
erred in holding: 

1. That the Fourteenth Amendment to the Constitution of 
the United States has no application to the case, nor to the 
construction of the ordinance in question. 

2. That the ordinance and contract in question constitute 
merely a private contract; that the petitioner has no rights in 
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the case other than mere contract rights; that there is no pub
lic or legal duty imposed on the Respondent or any other 
than of a merely private contractual nature, and that this is 
merely a suit to enforce contract rights of a private character 
for which mandamus will not lie. 

ARGUMENT. 

It is submitted on behalf of the Petitioner: 

1. That the ordinance, construed with reference to the 
Fourteenth Amendment, gave him the same right to free 
education as it gave to white persons; 

2. That the Respondent was legally hound by the ordi
nance to receive him if he was properly appointed, and no 
objection found against him other than hie color; that in re
fusing him admittance on the ground of his color the Re
spondent was acting in violation of its legal duty under the 
ordinance and will be compelled to comply with it by writ of 
mandamus. 

CONSTRUCTION OF THE ORDINANCE. 

It is the ordinance which is the subject of construction since it 
alone determines the qualifications of appointees. 

The words of the ordinance are: "There shall be appointed 
one pupil by each member of the First and Second Branches 
of the City Council, who shall be entitled to instruction for 
the period of four years in said Bchools." 

By the contract the Institute agreed to receive into its said 
schools 38 pupils annually, "to be appointed in the manner 
provided in said ordinance." 

There can be no doubt that the prohibition of the XTVth 
amendment applies to an ordinance of a municipality. 

Yick Wo vs. ITopkins, 118 U. S., 356. 

If the ordinance had in express terms excluded negroes from the 
benefits conferred, it would have been unconstitutional and void as pro
hibited by the XlVth amendment, either: 



fi 

1. If the benefit conferred is public education as part of the 
Bystem maintained by the city under legislative authority. 

There is no education provided for by the city similar or 
substantially equal to that offered by this ordinance, (Record, 
pageB 7, 20,) and the exclusion by a State agency of negroeB 
from the education conferred thereby, or the maintenance of 
a system which gives the blacks inferior privileges, would be 
unconstitutional. For whenever a system of public Bchools 
is maintained by a State or under State authority it must be 
substantially equal in its benefits to both white and colored of 
the same class. This is admitted both by the Court below 
and by the appellee and supported by numerous cases. 

Hall vs. DeCuir, 95 U. S., 504.-506. 
Qaybrook cs. Owensboro, 16 led. Rep., 297. 
United States vs. Buntin, JO Fed. Sep., 7SO. 
State vs. Duffy, 7 Nev., 342, 848. 
State vs. McCann, 21 Ohio St, 198. 
People vs. Gaston, IS Abb. Pr., (N. S.), 160,164. 
Ward vs. Flood, tf Cal., 36. 
People vs. Gallagher, 93 N. Y., 438-451. 
Corn/ vs. Carter, 48 Ind., 327. 
Chase vs. Stephenson, 71 ML, 383. 

Or 2, Whatever may be the benefit conferred, it would be 
a discrimination by a State agency against the negro on the 
ground of color, and the AlVth Amendment prohibits all at
tempts directly or indirectly to single out the colored race as 
an object of discriminating laws. 

Strauder vs. West Virginia, 100 U. S., 303. 
Virginia vs. Rives, 100 U. S., 813. 
JEx parte Virginia, 100 U. S., 839. 
Yick Wo vs. Hopkins, 118 U. S., 856. 

Hence the ordinance in question must be construed as not exclud
ing negroes, but extending to them the same rights as to white per
sons of the same class without discrimination. 
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AD ordinance of a municipality is construed like an act of 
Legislature, and will always be construed to be in conformity 
with the Constitution whenever possible. Every intendment 
will be made iu favor of its constitutionality, 

Cooley Const. Lim., 6th Ed., 218,288. 
Matter of Yick Wo, 68 Col., 294. 
Southerland Stat. Constr., section 882. 

The words "one pupil," without discrimination, are signifi
cant ; where no discrimination is expressed none will be im
plied. 

Clark vs. Board, 24 Iowa, 266, 271, 274. 
Dallas vs. Fosdick, 40 How. Pr., 253. 
People vs. Board, 151 III., 814. 

The action of the Respondent in refusing Clark admission was 
clearly in. violation of its duty under the ordinance thus construed in 
accordance with the Constitution. 

The Respondent had no discretion in the refusal of appointees 
under the ordinance, since the validity of the ordinance and 
contract depends upon the Institute relinquishing all discretion 
in favor of the city; and such discretion had been expressly 
waived in the contract, by everything being referred to the 
ordinance. 

St. Mary's Ind. School vs. Brown, 45 Md. 310. 

NOTE.—While not necessary to establish the Petitioner's case, jet he 
contends that the constitutional inhibition in question applies also directly 
to the Institute itself as a State agency, and prohibits it from making the 
discrimination complained of. It was practically decided in St. Mary'* 
Industrial School ». Brown, 45 Md. 810, etc., that while this Respondent was 
a private corporation, and as such not capable of receiving municipal aid, 
yet the appropriation might be validly made, provided the Institute were 
legally incorporated as part of the public school system. But whatever 
provision may be made must leave the institution no discretion, and the 
subject-matter, being a public trust, could not be delegated beyond the 
power and discretion of the municipality. The validity of the arrange
ment was held to depend upon that retention of municipal control, and 
that complete accountability be provided for, thus making the institutions 
contracted with, pro hoc vice municipal agenda. (Ibid, paget 384-5-6.) The 
institution is thus embraced quo ad hoc as one of the governmental agencies 
of the city by taking upon itself the execution of a political function of 
government co-ordinately with the municipality. 
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The Institute is wholly responsible to the city, and both are 
responsible to the public, for the education of these pupils. 
The elements of agency are here. The State is behind them 
all, and is ultimately the party who iB acting as principal. 

The prohibitions of the amendment upon States extend to 
all agencies and instrumentalities employed in the administra
tion of its government, whether superior or subordinate, legis
lative, executive or judicial. 

JEx-parte Virginia, 100 U. S. 339. 
Virginia vs. Rives, 100 U. S. 313. 
Neal vs. Delaware, 103 U. S. 370. 
Ah Kow vs. Niman, 5 Sawy. 552. 
Ee Parrott, Fed. Rep. 481. 

As to the alleged "construction of the contract by the par
ties," any change or construction thereof must have been 
made by both parties in order to be effective. But the city 
could not make any change or arrangement of any kind 
looking to the exclusion of negroes. Nor could its agents. 
The action of the city ministerial officers in unequally enforc-
ipg or aiding in a discriminating application of an ostensibly 
fair law, is unconstitutional. 

Yick Wo, 118 U. S., 356, 373. 
SeeM. £ C. C. vs. Radecke, 49 Md. 217. 

But no construction of the contract by the parties as to quatifaa-
tions of appointees could in any manner alter the terms of the ordl-
nance which established what those qualifications are. 

The city cannot by contract bargain away its legislative 
discretion, nor can such contract control its legislative or gov
ernmental authority. 

Gale vs. Kalamazoo, S3 Mich. 343. 

The effect contended for can only be accomplished by a 
repeal, altering or re-enactment of the ordinance by the Mayor 
a#d City Council, whioh has confessedly never been done. 

1 Dillon on Mun. Corp., section 814. 
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Looking to existing circumstances at the time the ordinance 
was passed : while the ordinary public schools of the city were 
on the "unmixed" plan, yet the schools of the Respondent 
were confessedly-mixed, i. e., white and colored educated together. 
(Rec, pages 5 and 9.) This must have been in the mind of 
the City Legislative,and this ordinance was passed with refer
ence to these schools and not with reference to any unmixed 
schools. 

The way in which the Respondents viewed this is immate
rial, as they agreed to receive pupils "appointed in the man
ner provided by the ordinance." 

Two colored youths were received before and two after the 
passage of this ordinance without objection or explanation. 
The demurrer does not admit the statement in the answer that 
this was no admission of any obligation on the part of the 
Resdondent. Demurrer only admits facts well pleaded. 

Brooks vs. Widdicombc, $9 Md., 386, JfiO. 

T H E LKGAL AKD PUBLIC DUTY OF THE RESPONDENT. 

The respective riglUs and obligations of the Petitioner and Re
spondent are not contractual, but arise out of the ordinance, the 
ordinance being the instrument which fixed the rights, contingent on 
the assent of the Respondent; the "contract" being the assent of the 
Respondent to the terns of the ordinance and giving it effect. 

The ordinance is not a contract. Municipal contracts are 
ordinarily made by the interposition of properly authorized 
agents. The authorizing a contract to be made under the 
ordinance plainly shows the intention of the legislative that the 
ordinance itself should not operate as a contract. 

1 Dillon Mun. Corp., sees. W>, i50. 

The ordinance, and not the contract, is embraced in the City 
Code as part of the city regulations concerning public schools. 

Baltimore City Code, A r t 44, sees. 53 to 56, page 
1S98. 
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The first section of the ordinance is enabling, and under that 
section the contract was made. The remaining sections Of 
the ordinance are not enabling, but mandatory, and are the 
valid expreasiou of the legislative will of the city in the form 
of law. 

They are enacted under the authority of the Legislature 
Acts 1672, chapter 377, giving the city power to establish a 
system of public schools, and the ordinance and appropriation 
Can be sustained under no other law. 

The fact that the ordinance witSwotthe contract would have 
conferred no rights, does not make the rights created « mere 
contract rights;" a fortiori not " mere private contractual 
•rights." This Court has decided tha t" a valid ordinance nay 
fee passed t» take effect upon the happening of a future con
tingent event, even -where that event invokes the assent to tit j>r*-
visions by other parties." 

State, ex Bel M. # C. C. vs. Kirkley, 29 Md. 85,102. 
M. f G. C. »s. Clvnet, 23 Md. 4.68. 

The virtue of this ** contract" has been exaggerated. The 
Institute would have been as fully bound by simple assent, or 
indeed by merely acting uuder the ordinance, or receiving the 
appropriation. 

The ordinance is on the one hand a municipal law giving 
free education under legislative authority to a certain defined 
class of the public; and on the other a grant of public money 
to a corporation upon conditions and duties subsequent to be 
performed by the corporation for the benefit of the public. 

Indianapolis, Etc., B. Co. vs. State, 37 Ind. $89. 

The City Council of Lawrenceburg passed an ordinance 
which by the first section made it lawful for the Respondent 
Railroad Company to lay tracks on certain streets of the city, 
and in the second section made it the duty of the company to 
keep crossings in repair, construct culverts, drains, etc. The 
railroad laid tracks according to the ordinance, and manda
mus was brought by the city to compel the company to grade 
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certain streets. The company contended that the ordinance 
was nothing but a contract, and that hence mandamus did 
not lie. The Court held the ordinance not to be a contract, 
but simply a grant of a right of way upon certain conditions 
aqd duties subsequent to be performed by the company. 
That when the company accepted the grant it was its legal 
duty to grade the streets as required by the ordinance, and it 
would be enforced by mandamus. 

Railroad Company vs. State, 37 Ind. £89. 

The Legislature of Tennessee passed a law authorizing 
counties to subscribe to stock of projected railroads, and to 
pay for the stock by taxation. The taxpayer was entitled to 
a tax receipt, which the law provided should be good tender 
on the railroad in payment for freight or passage. The M. k 
O. R. R. received a large amount of money from Madison 
county, issuing stock in return. Wisdom held certain tax 
receipts and offered to pay them for a ticket to Mobile. The 
railroad refused. Wisdom brought mandamus to compel them 
to aecept the receipts. The railroad contended inter alia that 
ite relations with Wisdom were purely contractual, and that 
Mandamus would not be, but the remedy was to sue for breach 
<tf contract. The Court held, however, that the acceptance of 
public funds raised by taxation imposed on the Respondeat 
«U the duties required of them by the act It consented 
thereby to the terms on which the tax was collected and paid 
over, and the company was estopped from denying the statu
tory obligations imposed upon it. 

Mobikf 0. H. R vs. Wisdom 5 HiesL (Term.,) 125, 
155. 

The contract, made in pursuance of Section 1 of the ordi
nance, was merely the assent of the Institute to the ordinance. 
J t introduced nothing, but referred everything to the terms of 
£he ordinance. It subjected the Institute to the authoritative 
j»r t .fif the .ordinance, and made it a valid law. While the 
4&ty migb£ QQt have compelled the Institute, ea invito., by an 
ordinance, to receive certain pupils, yet when the Institute 
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made the contract and accepted the city appropriation, it un
dertook the legal duty imposed by the ordinance and became 
bound thereby. The Institute is estopped from denying th« 
legal obligation imposed upon it. 

Mobile and 0. R. R. Co. vs. Wisdom, 5 Hash., 19$. 
Indianapolis, etc., M. vs. State, 87 Ind.f £.89. 

"The Legislature of a State has, however, no constitutional 
authority to grant a public bounty except for the purpose of 
accomplishing some public good. It cannot dispose of the 
rights or funds of the people to assist a purely private enter
prise. A grant of State aid to enable a private corporation 
to accomplish a purpose of public interest is, therefore, always 
subject to the implied condition that the company shall 
assume an obligation to the State to fulfill the purposes of the 
grant 

"The Legislature would have no power to grant the aid 
of the State on any other terms. It is immaterial whether 
the aid be in the form of a direct douation of funds or 
property by the State, or by a couuty or municipality, or in 
a form of a subscription for shares, or of a delegation of the 
power of eminent domain, or of an exemption from taxation, 
or of a monopoly. In each instance the acceptance of the 
grant of the public aid implies an assumption by the grantee 
of an obligation in favor of the public." 

2 Morawetz on Priv. Corp., sec. 1114.. 

Here the Institute not only accepted the public money, but 
expressly agreed to be bound by the ordinance, agreeing that 
everything should be done in accordance with the terms of 
the ordinance. 

Whatever may be the technical aspect of the Respondent's obliga
tions, they are certainly not private in any sense, but are in the 
nature of public, political or governmental functions i. e. of public 
education, in compensation for public money raised by taxation for 
public schools. And the appropriation tcoidd be ultra vires in any 
ether aspect. 
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Municipal corporations act in a double character: 
L Governmental or public, as a State agency. 
2. Proprietary or private, as a distinct corporation. 

I Dill. Mun. Oorp.f section 66. 
Cody Const, Lim., 884-
United States vs. B. and 0. Ji. R, 17 Wall, 388. 

This arrangement was effected by the city in its public 
character. 

The education of the public youth is a public, political or 
governmental function primarily residing in the State for the 
benefit of the citizens, and delegated to municipalities, town
ships or trustees to be exercised by them as State agencies 
acting in a governmental capacity. 

In Maryland it is established by the Constitution and in
cludes the system in the city of Baltimore, over which the 
State Legislature has full control. 

Md. Const., Art. VIII. 
School ComYs vs. M. $ C. C. of Balto. 86 Md. 505. 
1 Dillon Mun. Corp., sec. 83. 
Merrill on Mandamus, sec. 115. 
ComYs. vs. Mighels, 7 Ohio St., 109, 119. 
Trustees vs. Tatman, IS Ml., SO. 
Louisville vs. Wible, 84- Ky., 890,294. 
Hooper vs. New, 85 Md., 565, 574. 

The education provided for in this ordinance is public educa
tion. It cannot be private. Nothing is better established 
than that it would be an unwarrantable diversion of public 
funds to apply them to private purposes as to a private 
school or for private education. 

St. Mary's Ind. Sch. vs. Brown, supra. 
Ellesburg vs. Seay, 88 Ala., 6I4. 
Cooley on Taxation, 8d Ed., page 182. 

Could the City Councilmen pass an ordinance similar to 
this and appropriate $9,000 annually expressly for the educa
tion of their own sons in the Respondent's schools ? 
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Been this contract cannot be supported at an application of 
public fundB, unless there ia some public benefit derived from it, 
giving the poblic an interest in its performance. 

M. 4; C. C. VB. Clnnet, 28 Md. 468. 
St Mary's Ind. Sch. vs. Brown, 48 Md. 885. 
Cashing vs. Inhabitants, 10 Metealf, 608,520. 
Allen vs. Jay, 60 Maine, 124. 
Opinion of Court, 58 Maine, 597. 
Cooley Coast Lira. 207. 
Cooley on Taxation, 2d Ed. pp. 113,122, etc. 
Morawelz Private Oorp., sec. 1114y w* supra. 

J?he public education provided iB the Only possible pttbHe 
benefit to be derived. It is made the express consideration 
for the payment (See ordinance, sec. 4.) No incidental or 
consequential advantages to the poblic will support the pay
ment 

Curtis vs. Whipple, U Wis. 850-854-

Mandamus lies to compd a corporation or en individual to perform 
a public duty, or one imposed by law ; and the duty of the Bespon-
dent to admit the Petitioner M this case is a public duty and imposed 
by law. 

It is unnecessary here to discuss whether the Respondent is 
a public or a private corporation, or even whether it is a 
municipal agency. 

Mandamus lies against schools wholly outside die wdinary 
fttbfic school system and governed by their own trustees, to 
•osrnpel the admission of one entitled by law to be admitted. 

Statb vs. White, 89 Ind. 278. 
Fotiz vs. Hoge, 54. Gcd. »8. 
Nowrse vs. Mcrriam, 8 dusk. 11. 

And against persons or corporations gentraHy to enforce 
the performace of a legal or public duty. 

Merrill on Mandamus, sections M5, £8, £7,157, tic. 
Sigh Xjefal Mem., tec. Wf7. 
8p*Uhg JBrtr. Legal Bern., tec. UM, 
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If there is a legal obligation and no remedy by action, ntan-
4aaaua is the proper remedy. 

In Re Napier, 18 Q. B.,694. 
People vs. Mayor, 10 Wend., 895. 
High, Legal Rem., section 10. 
CommoHuiealth vs. Select, etc., 84 Pa. St., 509. 

Mandamus is the Petitioner's only possible remedy. 
The Respondents contend that mandamus is not the proper 

remedy, but have not as yet suggested what other remedy is 
open to him. They put the law in the position of giving a 
legal right, but offering no remedy. Generally, when a cer
tain duty is imposed by a law and no remedy is provided, 
mandamus is the remedy to resort to. 

Tapping on Mandamus, 80. 
M.#O.R JR. vs. Wisdom, 5 Heisk., 125. 

The very origin and nature of the writ was to give a remedy 
where there was no adequate remedy by action and where in 
justice and good government there ought to be one. 

Merrill on Mandamus, sec. 10, etc. 
High on Leg. Rem., sees. 1,5,15. 
An. ana Anns. <m Corp., sec. 699. 
8 Bl. Com., 110,. 
1 Kent Com., 

If the right to the writ is shown under established rules of 
law, it must issue; there is no arbitrary discretion. 

Brooks vs. Widdicombe, 89 Md., S87. 

The policy of the law or public sentiment cannot affect the 

Ward vs. Flood, 48 Cat., 86-52. 
Westchester R. R. vs. Miles, 55 Pa., 209. 
Mount Moriah Gem. vs. Com., 81 Pa. St., 285, 246. 
Dallas vs. Fordick, 40 How. Pr., 249, 257. 
People vs. Board, 18 Mich., 400, 414, 418. 
Board vs. Tanon, 26 Kansas, 1. 
People vs. Board, 1011U., 808, 317. 
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" The fact that the ordinance is made effective by ageeement 
or contract, does not make it any the less an ordinance; and 
the fact that a contract intervenes in the chain of the Peti
tioner's legal right, is no bar to mandamus. Contracts have 
been frequently enforced by maudamus when their foundation 
is a legal obligation, as illustrated by the following cases: 

Wren vs. City of Indianapolis, 96 Ind. 206, 219. 
State vs. Crete, (Neb.,) 49 N.W. Sep. 272. 
Leominster, Etc., vs. Railroad Co., 3 Kay £ J. 654, 

673. 
2 Dillon Mun. Corp. see. 828. 
People vs. Haws, 34 Barb. 69. 
Regina vs. Southampton, 1 EUis B. $ S. 5. 
Adams vs. London g Blackmail By. Co., 6 Railway 

and Canal Cases, 271, 281. 
Mount Moriah Cemetery vs. Com. 81 Pa. St. 235. 

Several of the above cases were at the suit of private con
tractors. 

The test is the legal obligation. Indeed, Lord Campbell says, 
"A legal obligation, which is the proper substratum of a man
damus, can arise only from common law, from statute, or 
from contract." 

Ex-parte Napier, 18 Q. B. 694.. 

The case of Rosenfeld vs. Einstein, 46 N. J. L., 481, and the 
cases cited by High on. Legal Remedies, section 25, quoted by 
the Court below as authority for refusing the writ, are all 
cases between two contractees involving the enforcement of 
contracts of purely private or personal nature, involving no trust 
OT legal obligation, but resting wholly upon contract The 
courts very properly refuse to extend mandamus so as to take 
the place of specific performance of purely private or personal 
contracts. 

But that principle, sound in those cases, has no relevancy in 
this case. Is this a case resting wholly upon a contract, of 
purely private or personal nature, between Clark and the 
Maryland Institute ? Assuredly, Clark has no contract what-
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ever. He would have no specific performance. The contract, 
as far as there is one, is between the city and the Respondent, 
and amounts, in effect, merely to the Respondent's assent to 
the terms of the ordinance. Aud who can seriously contend 
that it is a contract involving no trust or legal obligation on 
the part of the Respondent ? The very fact that the contract 
deals with the exceedingly important and vital subject of pub
lic education, a governiental, and not a corporate duty, stamps 
it with a public character. The contract imposes a legal duty. 
And the fact that the Institute has actually undertaken the 
office of public instructor in the place of the city, in compen
sation for which it receives public money, raised by taxation 
to support the public schools, and by virtue of a city ordi
nance under legislative authority, reposes upon the Respon
dent a grave public trust for which it is responsible, not only 
to the municipality of Baltimore, but to the public, to whom 
the municipality itself is ultimately responsible. 

St. Mary's Ind. School vs. Brown, supra. 

It is not intended to throw doubts on the legality of this 
ordinance and contract. But it is most earnestly pressed upou 
the attention of the Court, that in this arrangement we have 
the utmost limit to which municipal aid to private institutions 
can be stretched. Should the element of public benefit be 
eliminated, aud this arrangement construed to be of the char
acter attributed to it by the Respondents and the learned 
Court below, a mere private contract involving no public duty 
or consequent public benefit, not only would its legality be 
open to most serious question, but a precedent would be 
established for appropriating public money for private pur
poses, which might be the entering wedge for future abuses 
iu the taxing power of municipalities. 

But no matter in what light the Constitution is held to apply, 
the cardinal fact remains that money raised by taxation is being 
disbursed in a discriminating manner with the connivance of aud 
under the direct authority of the city of Baltimore. The Con
stitution brooks no indirect or sinister means of evading its 
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provisions. It regards the ultimate result, and brashes aside 
the means by which this is accomplished. 

Claybrook vs. Owensboro, 16 Fed. Hep. $97. Yick 
Wo, 118 U. S. 356. 

" It [the Fourteenth Amendment] ordains that no State shall 
deprive any person of life, liberty or property without due 
process of law, or deny to any person within its jurisdiction 
the equal protection of the laws. What is this but declaring 
that the law in the States shall be the same for the black as 
for the white; that all persons, whether colored or white, shall 
stand equal before the laws of the States; and, in regard to 
the colored race, for whose protection the amendment was 
primarily designed, that no discrimination shall be made 
against them by law because of their color. The words of 
the amendment, it is true, are prohibitory, but they contain a 
necessary implication of a positive immunity, or right, most 
valuable to the colored race—the right to exemption from 
unfriendly legislation against them distinctively as colored— 
exemptions from legal discriminations, implying inferiority in 
civil society, lessening the security of their enjoyment of the 
rights which others enjoy, and discriminations which are steps 
toward reducing them to the condition of a subject race." 

vSteOktStewfer vs. West Virginia, 100 U. S. 300, 307. 

It is sufficient to show that the Constitution of the United 
States is being violated, and that the City of Baltimore and 
the Respondent are united in denying to the Petitioner the 
equal protection of the law. The city cannot shift the responsi
bility on the Respondent, nor can it, in turn, evade perform
ance of manifest duty by attempting to construe a law in the 
teeth of the constitutional prohibition. The equal protection 
of the law is being denied, and denied by agents of the State. 
The Respondent is attempting to evade a duty, which, but for 
the violation of the Constitution, it would confessedly have to 
perform. The Petitioner's constitutional rights under the 
law of the city have been denied him, the city laws violated, 
and its duty thereunder not performed by the Respondent. 
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The Petitioner has selected the appropriate and only possible 
remedy to enforce his rights; and the Courts will see to it 
that he shall not, through inability of the judicial power oi 
the State, be denied what is guaranteed by the Constitution— 
THE EQUAL PROTECTION OF THE LAW. 

It is, therefore, respectfully submitted that the order of the 
Superior Court of Baltimore City, overruling the. demurrer 
and dismissing the petition, be reversed, with costs, and the 
writ issued as prayed. 

JOIIX PHELPS. 
W. A. HAWKINS, 

Attorney}' for Petitioner. 
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Appeal from the Superior Court of Baltimore 
City. 

S T A T U O F M A R Y L A N D E X R E 

L A T I O N E RoBEKT H . Cl.AHK, 
J i t . , 1»Y His FATllKK AND 
NEXT Flt lEXH, RoUKKT H. 
CLMIK. 

rx. 

T H E M A K Y E A N D I N S T I T U T E 

F:»K THE P K O . M O T I O N O F THE 

M E C H A N I C A K T S 

In the Superior Court of Bal
timore t-ifv. 

P e t i t i o n for Mandamus and Order of Court thereon. 
(Filed October 1«. 1897.) 

To the Honorably th<; Jvflf/i- of \-a/rf Court : 

The petit ion of Robert H. Clark, Jr . . by his father and next 
friend, Robert H. Clark, of the city of Baltimore, State of 
Maryland, respectfully represents : 

I. That he is an infant of about sixteen years of age, a res
ident of the Eleventh ward of Baltimore city, and that his 
father, Robert H. Clark, is a resident of said ward and city, 
and a taxpayer therein. 

I I . That the defendant, the Maryland Ins t i tu te for the Pro
motion of the Mechanic Arts (commonly known as the "Mary
land Inst i tute"") , is a corporation duly incorporated by Acts 
of Assembly of Maryland of 1878, chapter 313, (renewing the 
old charter of Acts of 184S). chapter 114K and that among the 
objects of its incorporation are the encouragement and pro
motion of manufactures and the mechanic and useful ar ts by 
the establishment of school and popular lectures upon the 
sciences connected with them, the promotion of schools of 
art and design, etc., etc.. and by such other means for the 
promotion of the mechanic arts as experience may suggest. 

I I I . That it is further provided in said charter that the said 
defendant corporation shall make no by-laws which shall be 
repugnant to the Consti tution and Laws of the United States 
or of the State of Maryland. 

IV. That the said The Maryland Ins t i tu te for the Promo
tion of the Mechanic Arts, is further authorized and empow
ered by its said charter to graduate s tudents in its various 
schools and to grant diplomas to such as, after proper exami
nation, may be found worthy of the distinction. 
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Y. That the said defendant, the Maryland Institute for the-
Promotion of the Mechanic Arts,, in the exercise of the powers 
vested in it by its said charter,, has established and main
tained, and does now maintain certain schools of art and de
sign, situated on Baltimore street and Centre Market Space, 
in Baltimore city. The said schools of art and design being 
divided into a uight school of art and design or industrial 
drawing.; and a day school of art and. design — art depart
ment. 

VI. That ffte-ssid night school meets on Monday, Wednes
day and Friday evenings throughout the school year., and 
oliers a complete graded course in the several departments of 
freehand, mechanical and a-rehitectual drawing in elementary 
and advanced classes, comprising instruction" in final work 
and examinations requiring a high degree of perfection in all 
of the said departments, and entitling the student to a. certi
ficate upon graduation, under the authority of the State of 
Maryland, and also the opj>ortirmty to compete for certain 
honors and premiums known as the Peabody and Tnsfitue Pre -
mi urns, said premiums consisting of money prizes of five hun
dred dollars ($5<M>) distributed in sums of from fifty (50) to 
one hundred (10<>) dollars. And in addition to the said 
benefits the said students, upon graduation, are entitled as 
well to certain other special honors and prizes as to a fre^ 
post graduate course affording an opportunity to students to 
prolong their studies and further perfect themselves, with 
no charge for tuition or prerequisite,, other than application 
and regular attendance. 

VII. That the regular course' in the said day school is 
divided into four classes one for each of the four years, and 
includes complete theoretical and practical daily instruction 
in all branches of drawing; perspective^ shading, painting 
in water color and oil ; drawing, painting and modeling he-ids 
and figures from casts and from life ; landscape drawing and 
painting ; and sculpture. And students who have completed 
said regular course and passed satisfactorily required exami
nations, are entitled to graduate under the authority of the 
State of Maryland, and more overr that certain honors and 
valuable prizes are awarded to students who achieve certain 
grades of proficiency in their studies in said day school, and 
a student who has graduated as aforesaid, is entitled to Join a 
post graduate class without charge for tuition in which the stu
dent may further perfect himself in such studies as he may 
select. And in addition thereto, students of said day school 
who have graduated as aforesaid (since 1S94), andhave attained 
a certain prescribed grade of proficiency and apply within a 
certain specified time, are entitled tdhe admitted, without cost 
or charge for tuition, to a certain other school connected wtth 
and operated by the said Maryland Institute, known as the 
Rinehart School of Sculpture, a course independent of the 
regular coarse of the said school of Art and Design,, and for 
students of sculpture only, affording a practical ofiportunity 
for the study of the art of" sculpture and advanced instruc
tions therein not obtainable in any other school or academy 
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outs ide of the private studies of sculpture and art schools 
in foreign countries. 

All of which advantages are entirely outside of and beyond 
the scope of the ordinary public schools for white or colored 
pupi l s , and can only be obtained by at tendance in the said 
schools of a r t and design. 

V I I I . That the defendant, the Maryland Ins t i tu te for the 
Promot ion of Mechanic Arts, is, and has been endowed, largely 
suppor ted and sustained by the State of Maryland under the 
terras of i ts said charter to the extent of three thousand dol
lars (&*,<)()()) annual ly , which is devoted exclusively to the 
educat ional branches of the said insti tute, and part icularly 
for the benefit and maintenance of the said schools of Art and 
Design, which said schools are further supported by the city of 
Balt imore by an annual appropriat ion of nine thousand dol
lars ($9,000) as hereinafter set forth. 

IX. That the president of said inst i tut ion is by the said 
char ter required, and as your orator is informed, does, annu
ally, in the month of September, make a detailed report of 
the operation of the said Schools of Art and Design to the 
Governor of the State of Maryland. 

X. And your petit ioner furthur complaining says, that on 
on the seventh day of March, 181)51, the Mayor and City 
Council of Baltimore citv passed the. following ordinance 
(No. 26): 

An ordinance to empower the Mayor, City Comptroller and 
Ci ty Register to contract with the Maryland Ins t i tu te for the 
Promotion of the Mechanic Ai ts for the education of pupils 
in its Schools of Art and Design. 

Section 1. Be it enacted and ordained by the Mayor and 
City Council of Baltimore, that the Mayor, City Comptrollnr 
and City Register be, and they are hereby authorized and 
directed to contract with the Maryland Inst i tute for the Pro 
motion of the Mechanics Arts for the instruction of pupi ls in 
the said Ins t i tu te of Art and Design for the period of eight 
years from the first day of September, 1893. 

Section 2. And be it further enacted and ordained, that as 
soon as may be convenient after the passage of this ordinance, 
and annual ly thereafter, before the first of September, there 
shall be appointed one pupil by each member of the First 
and Second Branches of the City Council, who shall be enti
tled to instruction for the period of four years in said schools: 
and in case of a vacancy occurring from any cause among said 
pupils , the president of the inst i tute shall forthwith notify 
the member of the Council representing the ward to which 
such pupil was creditited, who shall thereupon appoint 
another pupil to fill such vacancy. 

Section 3. And be it further enacted and ordained, tha t the 
Pres ident of the Inst i tute, shall, annual ly , in the month of 
September, report to the Mayor and City Council the names 
of the pupi ls so appointed and in at tendance upon ite schools, 
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together with a list of vacancies, should any exist; and should 
no appointments be made prior to the first of October by the 
members of the City Council entitled to fill such vacancies,, 
then the Mayor shall appoint pupils to fill said vacancies. 

Section 4. And be it further enacted and ordained, that 
ihe Mayor, City Comptroller and City Register, shall, an
nually, or as much oftener as they may deem it expedient, 
inspect said schools of said institute, and the condition and 
manner in which the terms of said contract, are being fulfilled 
by the institute, and thereupon the City Comptroller, upon 
being satisfied that the said contract is being faithfully com
plied with, shall pay the president of the institute annually, 
in the month of September, the sum of nine thousand dollars 
in full for the education of said pupils, and the said amount 
so appropriated shall be used for no other purpose whatever. 

Section n. And be it further enacted and ordained, that 
this ordinance shall take effect from the date of its passage. 

Signed, 11.40 A. M., March 7thT 1893, by Ferdinand C. 
Labrobe, Mayor. 

Ordinance No. 26. 

XI. That in pursuance of the power and authority vested 
in them by the said ordinance, the said Mayor, City Comp
troller and City Register (then in office'), did on the tenth day 
of March. 1893. enter into a written contract or agreement 
with the defendant, the said Maryland Institute, which said 
contract is as follows : 

Whereas, by ordinance No. 26 of the Mayor and City 
Council of Baltimore, approved March 7th, 1893. the Mayor, 
City Comptroller and City Register are authorized and direct
ed to contract with the Maryland Institute for the promotion 
of the Mechanic Arts for the instruction of pupils in the In
stitute's schools of Art and Design for the period of eight 
years from the first day of September, 1803, 

Now. this agreement witnesseth, that in pursuance of said 
power and authority, the Mayor, City Comptroller and City 
Register, acting on behalf of the city of Baltimore, and the 
Maryland Institute for the promotion of the Mechanic Arts 
do hereby contract and agree, that for and in consideration 
of the payment of the sum of nine thousand dollars annually 
for the period of eight years from the first day of September, 
1893. in the manner provided by said ordinance, the said 
Institute shall receive into its schools of Art and Design 
thirty-three pupils for the year beginning September 1st., 
1893, and thirty-three pupils for each of the rears beginning 
September 1st.". 1894. 1895. 1896, 1897, 1898, *1899 and 1900, 
respectively, to be appointed in the manner provided in said 
ordinance, and shall cause the said pupils to be instructed in 
the various branches of art and design taught in the said 
schools, in accordance with the terms and provisions of the 
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aforesaid ordinance, a copy whereof is hereby annexed and 
.made pari of this contract. ' 

FKUI'NANK C. LATUOKK. 

Mayor. 
JA.VKS R. HOK.VKI:. 

Comptroller. 
JOHN- A. Hnmt. 

Register. 
JOSKIMI M. Crsui.NO, 

President of the Maryland Ins t i tu te for 
(lie Promotion of the Mechanic- Arts . 

Executed in duplicate this ]<»th day of March. 18!>3. 

The form and legal sufficiency of this contract is hereby 
approved. March itth. 1HSUJ. 

W . S. B K Y A X . Jr... 

City Solicitor. 
X.H. That subsrcyient lo the execution of said contract, tlie 

defendant, the Maiyland Institute, in violation of h\\\. 
at tempted to pass a by law to the effect that no s tudents 
would be received info its said schools of Art and Design un
less saidjstudents were "white.*' intending thereby to exclude 
colored persons, or descendants of — African race, while 
admi t t ing white persons, or descendants of the Caucasin race, 
said by-law being aimed more particularly at the- admission 
of pupi ls appointed by city roaucilnien tinder provisions of 
the ordinance aforesaid. 

Nevertheless, your petitioner alleges, what to him and the 
public is well known, that before the attempted passage of 
the said by-law and both after flic said ordinance of March 
7th. 18J13, and contract of March loth. \WJ. and prior thereto 
under similar ordinances and contracts passed, executed and 
renewed from time to time, and in force continuously from 
April 14th, 1881, or before, until the said ordinance of March 
7th. ] f03. the defendant, the said Maryland Inst i tute , had re
ceived into its said schools of Art and Design colored pupi ls 
appointed as aforesaid, by conncilnien from the Eleventh 
ward in which the majority of voters are colored persons, and 
from other wards: some of which pupils have completed their 
course and some of whom are continuing in said .schools, to 
w i t : Harry T. P ra t t (colored) was appointed in 18!M by 
Counoilnian Harry S. Cnmmings (colored i. Eleventh ward, and 
has since graduated from the Inst i tute with honorable mention: 
Wil l iam Mills (colored.) was appointed by Cumniings. Eleventh 
ward in 1892: Will iam II. Davis icojon-dj was appointed in 
189."i by .lames Doyle. Councilman, Eleventh ward, and 
Howard Cross (Colored i was appointed in 18fto by Councilman 
Samuel G. Davis, Eighteenth ward, the two latter pupi ls now 
completing their course at the said inst i tute schools. 

XI I I . That on the nth day of November. 189o, a certain J . 
Marcus Cargill was lawfully elected a member of the First 
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Branch of the City Council of Baltimore from the Eleventh 
ward, and was re-elected the Sd day of November, 1896, and 
has continued to occupy said office from said date up to the 
present time. 

XIV. That during- the month of September. 189o, the said 
City Councilman, J. MarcusCargill, actLag under th 3 authority 
aud power given by the said ordinance, did appoint your 
petitioner, Robert H. Clark, Jr . , a youth of proper age. habits, 
morals and physical condition, and in all respects eligible as 
a pupil in said institute, entitled to free instruction in its said 
schools of art and design, in accordance with the terms of said 
ordinance and contract, and the defendant, the said Maryland 
Institute, was notified of the said appoiutment. 

XV. But. that when your petitioner,, the said R >bert II. 
Clark. Jr., presented himself at the said schools with proper 
credentials, and applied for admission therein, he was refuse 1 
admission by the authorities of the said institute upon the 
ground that he was a colored bn>y, ami it was against the 
rules of the said institute to admit colored boys into the said 
schools by reason of the attempted passage of said by-law. 
Whereupon, the said Cargill, though in no manner assenting 
to the unlawful and unauthorized action of the defendant, 
made no further appointment to till the place of your peti
tioner in that year, and no appointment was made by the said 
Mayor to fill said scholarship for 18.9ft, which was, and is still, 
vacant, though of right, belonging to your petitioner, who is 
debarred therefrom by the unlawful act of the defendant as 
aforesaid. 

XVI. That the Mayor, Comptroller and Register thereupon 
made an alleged inspection of s^id schools, as required by 
said ordinance, and reported that said contract was being 
faithfully carried out by said institute, although they well 
knew the contrary; and" though they well knew that said 
institute had illegally and arbitrarily refused to admit your 
orator as by said ordinance and contract they were bound to 
do ; and that the said Mayor, Comptroller and Register have 
combined and conspired with the said Maryland Institute 
against your petitioner to deprive him and other colored per
sons of their rights as citizens of the United States in violation 
of the Constitution of the United States. 

XVII. That by a letter dated the 14th day of September, 
1837, the said Cargill was informed by George L. McCahan, 
Esq., Actuary of the said institute, that the free scholarship 
for 1897 which said Cargill was entitled to fill was vacant, 
and notify him, that unless said vacancy was filled by Sep
tember 30th. the Mayor wmild be (railed upon to make an 
appointment to fill said vacancy; also enclosing a circular 
letter of same date, signed by Joseph M. Cushing, President. 
George L. McCahan, Actuary and John M. Carter, Chairman 
Committee on Schools of Art and Design, requesting that the 
appointment he made and forwarded to the actuary, and 
among other suggestions, etc., as to selection of appointees, 
it was said that "according to the rules of the institution, 
only reputable white pnpils who will conform- to the regula
tions and discipline of the schools will he admitted." 
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Immediately upon receipt of said letter and circular letter, 
und before September 3<ith, 1837. the said Cargill notified the. 
authorities of the institute that lie had reappointed your pe
titioner, Robert H. Clark, Jr., for the said scholarship of 
1897. 

XVIII. That being desirous of entering the said schools of 
-art and design, your petitioner presented himself on Monday 
evening, October 4th, 1897, at seven thirty o'elock, being the 
•opening of the session for 1837. with proper credentials of 
his appointment, at the said institute on Baltimore street, 
and requested to be admitted as a pupil, but was refused ad
mittance by the president of the institute, although he was 
of propel-age, physical, mental and moral qualifications, will
ing to conform to the dieipline of said school, and demean 
himself in all respects as a proper and exemplary pupil. 

Your petitioner being refused and denied admission ex
pressly and distinctly upon the sole ground of his '•color,'' 
and upon no other ground or pretext whatsoever, notwith
standing that the said by-laws, in so far as it attempted to 
prevent the appointment of colored pupils by city council-
men under said ordinance was absolutely void and without 
effect, being not only a violation of the contract and ordi
nance aforesaid, and contrary to the charte; of the institute, 
but also in direct contravention with the letter and spirit of 
the Constitution of the United States. 

XIX. That the said Schools of Art and Design of the Mary
land Institute are unique and unapproached in the city of 
Baltimore as well in the scope, extent and variety of the 
studies pursued, as in the excellence of the instruction, and 
the great advantages open to the student for the most ad
vanced studies in the practical and fine arts. Not only do the 
public schools of this city (and especially the colored schools i 
fall immeasurably below the said institute schools in these 
particular branches, but few or none of the private art 
schools of the city offer advantages that compare with the 
acknowledged superiority of the said schools of art and de
sign; and your petitioner verily believes, and therefore con
fidently alleges, that the exclusion of colored citizens from 
the rights of free education in the said schools of art and 
design, and the privileges enumerated in paragraphs vi and 
vii of this petition provided for by the public funds, and 
the arbitary admission of white pupils exclusively}-, by an 
institution largely supported out of the public treasury, 
amounts practically and in effect to a total exclusion of such 
citizens from the equal advantages and rights of citizens on 
account of their color, abridges their privileges and immuni
ties as citizens of the United States, deprives them of their 
property without due process of law and denies to the.ru the 
equal protection of the laws, in violation of the Constitu
tion of the United States. 

XX. Your petitioner further alleges, that according to 
said ordinance and contract, the defendant agreed, and, be
coming bound by the said ordinance, was by law compelled to 
receive api>ointees of city councilmen tinder said ordinance 

the.ru
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without distinction as to color; and further, that even should 
the said contract have been made to refer to the admission of 
white pupils only, to the exclusion of colored pupils, such 
contract, would be unlawful, unconstitutional and utterly void. 

XXI. Your petitioner therefore prays that a writ of man
damus may he issued directed to the said The Maryland In
stitute for the Promotion of the Mechanic Arts, commanding 
it to admit your petitioner, Robert H. Clark, ,Ir.t into its said 
schools of art and design for instruction therein for the 
period of four years, as required by said ordinance and con
tract. 

And your petitioner will ever pray, etc., 
JOHN PHKLPS, 

W. ASHBIK HAWKINS, 

Attorneys for Petitioner. 
STATE of M.W;VI.A.VD, 

Baltimore Vity, to icit : 
1 hereby certify that on this fifteenth day of October, in 

the year eighteen hundred and ninety-seven, before me. the 
subscriber, a Notary Public of the State of Naryhtnd, in and 
for the city of Baltimore aforesaid, personally appeared 
Robert H. Clark, the father and next friend of"Robert H. 
("lark, Junior, the petitioner in the foregoing petition, and 
made oath that the matters and facts therein stated are True, 
to the best of his knowledge and belief. 

Witness my hand and seal of office. 
(Notarial Seal.) GEO. \V. HAILKNIJECK, 

Notary Public. 
Ordered this 16th day of October. 1897. on the aforegoing 

petition, that a rule be. and it is hereby, laid on the said The 
Maryland Institute for the Promotion of the Mechanic 
Arts, requiring it to show cause why the writ of mandamus 
should not issue as prayed, on or before the 1st day of Novem
ber. 1897; provided that a copy of this order be served 
on the said defendant or its attornev. on or before the 20th 
day of October, lSt>7. 

AI-BEHT RITCHIE. 

Judge of the Superior Court of Baltimore city. 

Sheriff's Return. 
"Copy of the within petition for the mandamus and order 

of Court served on John M. Carter, attorney for respondents 
on the ISrh day |of October, 1897, in presence of Geo. W. 
Meoaslin. 

"•STEPHEN R. MASON, 
"Sheriff." 

" Also copy of the within order of Court served on Joseph 
M. Cashing, President of the Maryland Institute for tta* Pro
motion of the Mechanics arts, on the 19th day of October, 
U{97, in presence of Oeorge. \V. Mecaslin. 

"STEPHEN MASON, 
"Sheriff." 
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Petition and Order of Court Thereon. 
(Filed November 1st, 1897.) 

1o the. Honorable Albert. Ritchie.. Judge of said Court: 
The petition of the defendant respectfully prays that it be 

allowed a delay of three days for the filing of its answer in 
this case, as the same is as yet incomplete. 

Jxo. M. CARTER, 

Atty. for Defendant. 
It is ordered this first day of November, 1897, that leave 

be granted as prayed. 
ALBERT RITCHIE. 

Respondent's Answer to Petition. 
(Filed November 3d. 1897.) 

To the Honorable Albert Ritchie. Judge, of said Court : 
The answer of the Maryland Institute for the Promotion of 

the Mechanic Arts to the petition for mandamus respectfully 
represents: 

Respondent admits the averments contained in the first, 
second, third, fourth fifth, sixth and seventh paragraphs of 
the petition, except as to the latter part of the seventh para
graph, and in answer to the averments therein contained this 
respondent avers and says : 

That the said Rinehart School for Sculpture is conducted 
wholly and entirely by the Committee on the Rinehart Fund 
of the Board of Trustees of the Peabody Institute ; that the 
said school was established, and is maintained by the said 
committee entirely at the expense of said committee, save 
and except that this respondent provides a studio for the 
pupils with the necessary materials for work in its building : 
that while, by the present arrangement between said com
mittee and this respondent, those who have been students 
in the day school of this respondent are admitted to the 
Rinehart School upon terms specified, yet it is within the 
power of said Committee on the Rinehart Fund of the Pea-
body Institute to change, alter, or entirely abrogate said 
arrangement, and abolish said school at its will and pleasure. 

This respondent admit the averments contained in the 
eighth, ninth, tenth and eleventh paragraphs of said petition. 

XII. Respondent admits that it adopted a regulation in 
November, 1895, against the admission of other than "white" 
pupils into its schools of art and design, but it denies that 
said regulation or by-law, as charged in said petition, was in 
violatiou of law. Respondent also admits the admission into 
its night school of the four pupils named in this paragraph 
of the petition, who are colored persons, under its contract 
with the Mayor and City Council of Baltimore, and that two 
of said pupils are now in said school. 

And as to the admission of said four colored pupils and the 
reason and necessity for the adoption of said restriction 
against the admission of others, is the future, your respon-
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dent avers and says: That upon the appointment of said 
Harry T. Pratt and William Mills as pupils, by city council
man Harry S. Cummings, your respondent in good faith in
structed them in the various branches of study embraced in 
the curriculum of its night school, affording them all the 
facilities extended to white pupils, and in due course the said 
Harry T. Pratt was graduated with honorable mention as 
averred in said petition, but the said Mills at an early stage 
in his career of pupil withdrew troiu the school. That in 
October, 1895, your respondent admitted into its night school 
the said William H. Davis and Howard Gross, both colored, 
and has ever since and is still affording them the full benelit 
of a thorough course of training in said school as completely 
as is given to all other pupils therein. 

But your respondent avers that in October, 1895, a State 
election was impending and a very exciting political campaign 
was in progress, and upon the announcement, in the news
papers of the city that said two last named colored pupils had 
been appointed to the Maryland Institute night school, a very 
exciting and embittered discussion was j^'ecipifated both in 
the public newspapers and upon the rostrum upon the sub
ject of mixed schools in Maryland—that is to say, the ming 
ling of white and colored pupils in the same school—and the 
fact of these two colored pupils in the Maryland Institute was 
published in great and unenviable notoriety. 

That owing to the well-known popular objection to mixed 
schools among the white people of the State of Maryland, your 
respondent found great difficulty in inducing the white pupils 
to continue to attend its night school. And notwithstanding 
the most earnest and zealous efforts on the part of the board 
of managers and the faculty of teachers to reconcile the ob
jection of the white pupils and their parents and guardians 
to the presence of said colored pupils, the number of pupils 
in the night school decreased 643 in the Winter of 1894-"5. to 
521 in the Winter of 1895-*6. and still further to 447 in the 
following Winter, and that the publication of the matter of 
the petitioner's application for mandamus is causing the num
ber of pupils to decrease still more in the school year just be
gun, so that there are now but 403 pupils in said school. 

That the effect of said agitation has been to greatly lessen 
the influence of said night school for the good work it has 
accomplished in the city of Baltimore and State of Maryland, 
in educating young men and boys for the various branches of 
mechanical industry, and for other pursuits in which a knowl
edge of drawing and designing is required, and it has become 
a serious question with your respondent whether the action 
of those colored \ eople who are persisting in the demand for 
admission of pupils of their race into the school, would not, 
if yielded toby your respondent, result in its complete des
truction. 

Further answering, respondent avers that in November, 
1895, after admitting the two colored pnpils, Davis and Gross, 
then recently appointed into its night school, and after the 
State election was over your respondent's Committee on 
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Schools of Art and "Design, upon a careful consideration of the 
subject, adopted, and the hoard of managers of the respondent 
approved, the following resolution : 

•"BALTIMOKJS, November 11th, 1895. 
''The following action of the Committee on Schools of Art 

and Design was reported by its chairman. Mr. John M. Car
ter, and on motion, it was unanimously adapted: 

"Whereas, the popular sentiment of all the citizens of Mary
land is opposed to mixed schools ; and 

"Whereas, the appointment of colored pupils to this school, 
it is believed, has caused a large decrease in the number of 
white pupils attending the institute, thus lessening its power 
for good to the community. 

"Besolved, that hereafter only reputable white pupils will 
be admitted to the schools. 

"Resolved, that the actuary be directed to issue a circular 
to the members of the newly elected City Council, and other 
appointing powers, IniTornilng them of this action." 

That thereupon, your respondent forwarded to each member 
of the City Council of Baltimore, and to the school boards of 
the said ciry and the various counties, a copy of the follow
ing circular and blank letter of appointment of pupil for the 
following year, 189G : 

Maryland Institute 
for the 

Promotion of the Mechanic Arts. 
Schools of Art and Design. 

BALTIMOKJ; . 189—. 

, Esq., 
Branch City Council, Ward 

Dear Sir: In accordance with the contract between the 
Mayor and City Council and the Maryland Institute, each 
member of the City Council is entitled to appoint annually, 
one pupil to a four years' scholarship in the Institute Schools 
of Art and Design. These appointments should be made not 
later than the first of September next, so as to admit of th** 
required report to the Mayor and City Council in that month; 
and also that pupils may be prepared to commence their 
studies on the opening of the schools. Yon are therefore re
quested to make an appointment within the time specified 
and forward the same to the actuary of the institute. 

According to the rules of the institute, only reputable 
white pupils who will conform to the regulations and disci
pline of the school will be admitted. 

In connection with the above, it is suggested on the part 
of the managers of the institute, that their strong desire is to 
have such students sent to them, as by age and talent will be 
able to comprehend the work to be performed, and by con
stant attendance and industry, secure to themselves all the 
benefits offered by these schools, to the end that they may not 
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only prove an honor to themselves, but also justify the efforts-
of the institute put forth in their behalf. 

If appointed to the night school, the pupil must be four
teen years of age in the free hand division, and fifteen years 
in the mechanical or architectural division. 

Herewith, please find appointment blank. 
Very truly yours r 

Jos . M. CrsniNO, 
President. 

GEORGE L. MCCAHAN, 
Actuary. 

Jyo . M. CARTER, 

Chairman Committee on Schools of Art and Design. 
BALTIMORE,. 189 . 

To the Board of Managers of the Maryland Institute for the 
promotion of the Mechanic Arts: 

I hereby appoint, subject to the rules of the institute. 
(residence ) to the scholarship in your schools 

of art and design, under the contract between the Mayor and 
City Council of Baltimore >md the Maryland Institute. 

Member Branch of the 
City Council Ward 

And further answering the 12th paragraph of said petition, 
respondent avers that said ordinance and the contract made 
in pursuance thereof, were in view of the status of affairs 
then existing in our city and State. That no mixed schools 
then existed or were in contemplation. That on the contrary, 
separate schools, both public and private, for white and 
colored pupils were maintained in the city of Baltimore and 
throughout the State,, and the sentiment of all citizens, both 
white and colored, was overwhelmingly in favor of maintain
ing said distinction. 

That the said ordinance and contract must therefore be con
strued as applying to white pupils only, inasmuch as the 
schools of your respondent has been established and main
tained only for white pupils. 

That respondent never contemplated any other construction 
of said contract or ordinance and the experiment of receiving 
into the school the two colored pupils (one of whom remained 
such a brief period") appointed by Councilman Cummings was 
but tentative, with the hope that none others would be 
appointed, and in no wise an admission by this respondent of 
any contractural obligation. 

And so with the admission of the two colored pupils now 
in the school, respondent received them before the hue and 
cry raised against their admission which has wrought such 
great damage to the school and promises to destroy i ts use
fulness. 

Further answering, respondent avers, that it was after the 
adoption of said rule of exclusion, and after and with full 
knowledge of the rejection of the petitioner that the Mayor, 
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Comptrol ler and register of the city reported that the said 
contract was being faithfully carried out by respondent, as 
will appear by their rejKtrt to the City Council hereto 
appended. 

And so with fall knowledge of these fact? the City Council, 
both in the years 1896 and LS97. approved and ratified the 
action of respondent by appropria t ing and directing to be 
paid to the respondent the annual appropria t ions of fcO.OOo 
each, provided by said contract. 

And in further confirmation of the construction placed 
upon said contract by the city authori t ies : respondent 
appends hereto the opinion of Thomas Ireland Elliott. Est].. 
•City Solicitor, given in response to an enquiry of the Chair
man of the Committee on W a y s and Meau> of the City Coun
cil who made the appropriat ion for the year 1W7. 

FKHKI-AKY 1(1 18(17. 

To the Pres ident and Members 
of the First Branch City Council. 

Gen t lemen: In reply to your communication of February 
8, IS'.)?, request ing me to submit to you a report of our in
spection of the Maryland Inst i tute, "a s to the condition and 
manner in which said InstituTe is fulfilling its contract with 
the Mayor, Ci ty Comptroller and 'Register in tlie matter of 
instruct ion of the pupils sent the re . " we bej: b< report that 
•we have visited the insti tution and are mnch pleased with 
the thoroughness and care with which nearly one thousand 
pup i l s are oeing instructed. 

Very truly yours, 
Ar.rA.Kfs HOOPER, 

Mayor. 

C'JIAS. 1). FKXIIACTEN. 

Comptroller. 

AVM. F . ST«».\K. 

"Register. 

Si:iT.i:Miu:i; 2Dfh, 18!>7. 
Freder ick P . "Ross, Esq.. 

Member Special Committee. City Council of Baltimore, 
Dear s i r : 1 am in receipt of your letter addressing me the 

following inqui ry : 

" If a contract has been entered into between the Mayor and 
'City Council of Baltimore and the Maryland Ins t i tu te by 
which, for a period of eight years, the inst i tute agrees to re
ceive info its schools, for a full course of instruction, thir ty-
th ree s tudents annual ly , for a consideration of $9,000 a year, 
one of said s tudents to be named by each of the th i r ty- three 
members of the City Council. If subsequently dur ing said 
per iod a rule is adopted by the Ins t i tu te prohibi t ing colored 
s tuden t s from enter ing its schools •. and if. after the adopt ion 
of said rule, a member of the City Council appoin ts to a 

Ar.rA.Kfs
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scolarship under contract a colored youth who, because of Ms 
color, is denied admission, has the Institute violated the con
tract? '" 

In reply I would say. that I do not think there has been any 
violation of contract. 

I have taken occasion to examine the contract now existing 
between the Mayor and City Council and the Maryland Insti
tute, and while I do not find that it anywhere contains the 
word "whi te , " I am of the opinion that it is to be construed 
as if it did. 

The general theory of unmixed schools supported in whole 
or in part by the city would seem to apply as well to schools 
of art as to those of the public school system, an. application 
which, I am sure, neither race cares to modify. 

The construction- which I have given is apparently the one 
which the city has itself applied,. since the same isatie was 
raised in the year 189*5. and, notwithstanding the refusal of 
the Maryland Institute to admit or accept colored students, 
appropriation was made to meet the contract. 

It is a good principle of law that a cause of invalidating a 
contract once waived can not t>e again availed of. I remain, 

Yery truly yours,. 
THOS. IRELAND- ELLIOTT 

(Copy.) City Solicitor. 

XIII and XIV. Respondent admits the election of Dr. J. 
Marcus Cargill as a member of the City Cbuncil of Baltimore, 
on the 5th November, 1895, and again on the 3d November, 
1896, as averred. Also,, that on the 21st of February, and not 
during the month of September, 18%, as averred, the said Dr. 
Cargill, as such member of the City Council,, did appoint the 
said Robert H". Clark, Jr., naming him in the letter of appoint
ment as Rol>ert H. Clark, to a scholarship in the sch<x>l of 
your respondent; but your respondent avers that said appoint
ment was written upon the printed blank form furnished said 
Cargill as aforesaid, and just above inserted in this answer, 
and was expressly made subject to the rules of this institute. 

Respondent had then no knowledge of the qualifications of 
said Clark as alleged in said petition, but learning of his 
^^qualifications as to color, your respondent, through its 
president, adressed the following communication to said Dr. 
J. Marcus Cargill, declining to receive said Clark a» a pupil 
in the school, and inviting Dr. Cargill to make another ap
pointment of a pupil who should not be obnoxious to the 
rules of the institution: 

"'MAKen II , 1896. 
"Dr. J. Marcos Cargill, MembeT First Branch City Council, 

11th Ward, 430 Biddle st., City, 
"Dear sin Your appoin invent of Robert H. ClarkT1130 Druid 

Hill avenue, to a scholarship in the Maryland Institute 
School of Art and Design, dated February 21, 1896, and on 
the blank-form of the institute, was presented to the hoard of 
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managers of the ins t i tu te , at its stated meeting of March 9, 
1896, being its first meeting after the reception of said ap
pointment . 

'"The board having been informed that the proposed pupil 
is not a white person, felt obliged, unanimously, to reject 
h is nomination, as the rule of the schools subject to which he 
•was appointed, allows only reputable white persons to be 
received as pupi ls . 

" T h e board will be pleased to receive from you the nomina
tion of any reputable white person as a pupil in the school. 

"Enclosed please find a ropy of the original notice sent to 
you November 2<>, 189;"), and also a blank for a new appoint
ment . 

" Y o u r s very t ruly, 

(Signed). " J o s . M C t s i u x o . 
" P r e s i d e n t . " 

" J A M E S J O V N G , 

"Sec re ta ry . " 

Respondent admits , that Dr. Oargill nvide no other appoint
ment of a pupil in the year 1896, but it denies that "no ap
pointment was made by the Mayor to fill said scholarship 
for 1896, which was and is still vacant ." On the contrary 
respondent avers, that on the first day of October. 1896, res
pondent certified to his Honor, Mayor A l n e u s Hooper, the 
vacancy thus appear ing from the Eleventh ward, as also all 
o the r vacancies exist ing among the pupils of the school 
credi ted to the various wards of the city under the ordinance 
and contract recited in the plaintiff s petit ion; and thereupon, 
his Honer. the Mayor, appointed other pupi ls to till all of 
said vacancies: and that in th is part icular instance, his Honor 
did, on the lo th day of October, 1896. appoint Miss Carrie E. 
Key worth, a pupi l conforming in all respects to the rules and 
regulat ions of the inst i tute , as a pupil in the night school of 
the ins t i tu te representing the said Eleventh ward,and that said 
Carrie E. Keyworth has ever since been, and still is, a pupil 
in the said school by the M a y o r s appointment as aforesaid. 

XVI . Respondent avers, that the Mayor. Comptroller and 
Regis ter of the city of Baltimore did, more than once dur ing 
the year 189fi. and also in the year 1897, thoroughly inspect 
the schools of this respondent as required by said ordinance, 
and professed themselves satisfied that said contract was 
being faithfully carried out by this respondent, as in t ru th 
and fact it was then, is now and ever has been since the date 
of said contract. 

And your respondent denies that the said Mayor. Comp
troller and Register have combined or conspired with this 
respondent against the said petit ioner to deprive him and 
other colored persons of their r ights as citizens of the United 
States , in violation of the Constitution of the United States. 
And respondent denies that the plaintiff has any r ights in 
the premises as a citizen of the United States. 
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XVII. Respondent admits, that on or about the fourteenth 
day of September, 1897, the said Dr. Cargill was informed by 
George L. McCahan, actuary of the institute, that the schol
arship for 1897, which said Cargill was entitled to till, was 
vacant, and was notified that unless the vacancy was filled by 
September 30th, the Mayor would be called upon to make an 
appointment to fill said vacancy, and enclosing the circular 
letter of the same form and tenor as that hereinbefore at
tached and made part of this answer, signed by Jos. M. 
dishing, president, George L. McCahan, actuary, and John 
M. Carter, chairman, requesting that the appointment "be 
made and forwarded to the act nary. Respondent also admits 
that the said Cargill did immediately thereafter again appoint 
the said Robert H. Clark, Jr., to a scholarship in the insti
tute school, svbjtcl (a (he ritfo.s of tli<- hist it it fr, the said 
appointment being upon the same blank form supplied by 
the institute, as is hereinbefore appended to this answer. 

Respondent admits, that on the evening of Monday, Octo
ber 4th. 1897. at half-past seven o'clock, the said petitioner, 
with his father and one of the counsel appearing for him in this 
petition, presented themselves in the actuary's office and 
delivered to the president, in the presence of Mr. Carter, the 
chairman of the committee on schools, and the actuary of the 
institute, Mr. McCahan, the following letter from said Dr. 
Cargill: 

BAI.TIMOKK, October 2d, 1897. 
Mr. George L. McCahan. 

Librarian Maryland Institute for the Promotion 
of the Mechanic Arts, Baltio.. Md. 

Dear sir : This will introduce to you the bearer. Robert H. 
Clark, Esq., and his sou, Robert H. Clark, Jr. The latter is 
the youth who has been appointed by me to the city scholar
ship in the Maryland Institute from the Eleventh ward, by 
virtue of Ordinance No. 20, of March 7, 1893. Robert is a 
resident of the Eleventh ward, and his father is a citizen 
and taxpayer in the same ward. 1 know the young man to 
he in all respects eligible; of proper age for admission, of 
good character, moral habits, respectful, diligent and anxious 
to study and take advantage of his opportunities. He is of 
a tractable and kind disposition and will cheerfully and will
ingly submit to the discipline and authority of the institute. 

He will present himself for admission at the institute on 
the tq ening night of the Fall session. Monday. October 4th, 
at 7.30 p. ni. 1 therefore request that he be admitted as my 
appoiniee under the terms of the ordinance referred to. 

Very respectfully, 
(Signed), J . M A W T S CARGILL, M. D., 

430 \V. Piddle St. 11th Ward City Councilman. 

XVIII. Respondent admits that the said petitioner did so 
present himself on the evening of Monday, October 4th. 1897, 
and that he was refused admission to the schools by the pres-
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ident of rhe institute. Farther answering, respondent avers, 
that not having received any notice whatsoever from the said 
Dr. J. Marcus Carjnll on or before the thirtieth day of Sep
tember, IS17. of an appointment by him of a pnpil conform
ing to the rules and regulations of the school, this respondent 
did, on the evening of the same day. certify to his Honor, 
Mayor Alcaens flooper, the fact of said vacancy, as also of 
-other vacancies existing under the ordinance and contract 
aforesaid. Thereupon, on the following day, the first, of Oc
tober, his Honor, the Mayor, did appoint Samuel C. Martin a 
pupil in the night, school of the institute to till the vacancy 
from the Eleventh ward caused by the failure of the said Dr. 
Oargill to appoint a pupil in the schools in accordance with 
the notification to him of the fourteenth of September, 1807, 
as aforesaid. 

And yonr respondent avers that said rnle or by-law was 
valid and not in violation of said contract or in coiitraveution 
of the Constitution of the United States. 

XIX. Respondent admits the excellence of its said schools 
and the extent and variety of their curriculum, but it avers 
that this was not due to the expenditures of public monies, 
•which have been used only under the contracts with both city 
and State in tbe education of the pupils appointed under said 
contracts and the expenses of administration necessarily in
cident thereto. On the contrary, respondent avers that its 
.schools were established many years ago solely and entirely 
by private subscription and by the tuition fees of a large 
number of pay pupils, of which class the number now in the 
schools greatly exceeds the number under the contracts with 
both city and State. That the equipment and endowment of 
said schools represent an outlay of nearly or quite #20(1,(10(1, 
no part of which was contributed by city or State, or by tax
ation, or by contribution, so far as known, from any but 
white persons. 

That as such private ^corporation, and especially as an in
stitution of learning, it is competent for respondent to pre
scribe such reasonable rules and regulations, tix the quali
fications and eligibility of pupils, enforce discipline, and 
do all things necessary and proper for the proper mainte
nance and management of its schools : and most of all, to 
prescribe restrictions and exclude such pupils, however meri
torious otherwise, whose pi-esence threatens to destroy the 
very existence of the school, as also the value and usefulness 
of its large and expensive equipment. 

Respondent denies that the exclusion of colored citizens 
from its schools is an exclusion of such citizens from the 
equal advantages and rights of citizens on account of their 
color, or that it abridges the privileges and immunities as 
citizens of the United States, or that it deprives them of their 
property without the process of law. or that it denies to them 
the equal protection of the laws, or that it is in anywise in 
violation of the Constitution of the United States. 

On the contray, Respondent avers that it is a private corpo
ration and in no sense a State agency, and that such exclu-
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•ion cannot amonnt to a breach of the provisions- and restric
tions of the Constitution or laws United States, made.and 
enacted for the benefit and protection of colored citizens, and 
directed to State action and not to>the action of private corpo
rations. 

XX. Respondent denies that by said ordinance and con
tract, it agrees to receive pupils appointed by the members 
of the City Council without distinction as to. color. And it 
denies that said contract is- void, although it doe* refer to 
the admission of white pupils only. And respondent avers 
that if said contract be. unlawful,, unconstitutional and void, 
then the plaintiff is without remedy and can haw no relief 
or claim under a void contract. 

XXI. And further answering,, respondent submits that the 
writ of mandamus is not the proper remedy for the plaintiff 
under any circumstances,, as his application is simply an 
attempt to enforce an ordinary contract against a private 
corporation. Nor is the petitioner a party to said contract. 
On the contrary,, that said contract is admittedly between 
this respondent and the Mayor and City Council of Balti
more, and' that )>oth of said parties have agreed that, the same 
has l>een faithfully carried out and performed. 

Respondents therefore prays that said petition lie dismissed 
with costs to this respondent-

And as in duty,. 
JJTO. M. CARTER,. 
EDUAU. GAMS. 

STATE o r MARYLA:-TDV 

City of Baltimore, to-wit" r 
I hereby certify that on this third day of November,. 1897, 

before the subscriber, a Justice of the Peace of the State of 
Maryland, in and for Baltimore city,, personally appeared 
Joseph M. Gushing, President of the Maryland Institute for 
the Promotion of the Mechanic Arts, and made oath in due 
form of law, that, the matters and facts stated in the foregoing 
answer are true fro the best of his knowledge and belief. 

W i . B. HAMJSOND, J. P. 

Agreement of Counsel as to Facts: 
(Filed November 29r 1897.) 

It is hereby agreed this twenty-ninth day of November, in 
the year eighteen hundred and nin«ty-seven,.between counsel, 
that the following shall be taken as matters of fact for the 
purposes of the demurrer to the answer : 

That, the said J. Marcus Cargill apptanted the said Robert 
H. Clark, Jr. , to the scholarship to- the said Maryland Insti
tute from the Eleventh ward, on the 21st day of February,, 
eighteen hnndi-ed and ninety-six,, as averred in the answer. 

That Alcaeus Hooper, Mayor of Baltimore, appointed on 
the l<tth day of October, T890, Carrie E. Keyworth in the 
place of Robert H. Clark, Jr. , .refused; and that the said 
Alcaeus Hooper, Mayor, did appoint Samuel C. Martin on 
October 1st, 1897, in the place of the said Robert H. Clarkv 
Jr., refused, as aforesaid, as averred in the answer-
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That Mr. Peibody's donation of the fund for prizes to 
pupils of the Maryland Institute was made in the year 18o7. 

It is also agreed that the catalogue of the said Maryland 
Institute for 1897-08, and the statements therein contained, 
shall be taken as part of said petition, and as matters of fact 
for the purposes of the said demurrer. 

JOHN PHELPS, 

\V. AsituiE HAWKINS, 

Attorneys for Petitioner. 
EiXiAR H. CANS, 

J NO. M. CARTEK, 

Attorneys for Res]>ondent. 

Petitioner's Demurrer to Answer. 
(Filed November 29, 1897.) 

To the Honorable, the Judge of said Court : 
The petitioner, by way of reply to the answer of the Mary

land Institute for the Promotion of the Mechanic Arts, here
tofore exhibited and tiled in this case, saith thereto, that the 
whole of said answer, and each and every paragraph thereof, 
is and are insufficient in law, and that respondent has shown 
no cause in law why the writ of mandamus should not be 
issued as prayed in said petition, and the petitioner demurs 
thereto. 

JOHN PHEI.PK, 

W. ASIIHIE HAWKINS, 

Attorneys for Petitioner. 
Issue joined short on demurrer. 

Order of Court. 
(Filed December 10, 1897.) 

Upon consideration of the petition for mandamus and answer 
thereto, under the demurrer tiled by the petitioner to the 
auswer. 
• It is this 10th day of December, 1897, adjudged and or
dered, that the demurrer to the answer be over-ruled, and 
that the petition, showing no cause for mandamus, be and 
the same is hereby dismissed. 

Al.UKRT RlTOIUK. 

Opinion of Court. 
(Filed December HHh. 1897.) 

(Inserted by Order of Petitioner's Attorney.) 
The petitioner, Robert H. Clarke, Jr.. a colored youth six

teen years of age, prays that a writ of mandamus may issue 
commanding the Maryland Institute for the Promotion of the 
Mechanic Arts, to admit him as a pnpil into its schools of 
art and design. The petitioner rests his claim to be so ad
mitted on an ordinance of the Mayor and City Council, of 
Baltimore, and the contract entered into between the city 
and said institute in pursuance thereof. 
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The case comes up for hearing on a demurrer to the 
answer. 

The defendant was incorporated under the Act of 1849, 
ch. 114, and re-incorporated under 1878, ch. 313. The object 
of its incorporation is the encouragement and promotion of 
manufactures and the mechanic and useful arts, by the estab
lishment of schools, by popular lectures, mechanical exhibi
tions and other means indicated in its charter. 

In pursuance of its object, the respondent established 
schools of art and design, and while the city, under the 
authority of the State, has established for both races a most 
liberal and advanced system of public schools, it bus no school 
in which the special studies of art and design are prosecuted 
as they are in the schools of respondent. From time to time 
since 1881, the city has passed ordinances and made con
tracts similar to the ordinance and contract now in question 
for the education of pupils in said schools. 

The ordinance in question, No. 2(5, of 1803, authorizes the 
Mayor, Comptroller and Register to enter into a contract 
with the respondent "for the instruction of pupils' ' in its 
said schools of art and design for the period of eight years, 
and provides that "after the passage of this ordinance and 
annually thereafter * * * * there shall be appointed 
one pupil by each member of the First and Second Branches 
of the City Council, who shall be entitled to instruction for 
the period of four years in said schools." The ordinance 
further provides that in case of vacancies arising from the 
failure of members to make appointments, the same shall be 
tilled by the Mayor; also that the Mayor, Comptroller and 
Register shall annually, or as often as they may deem it 
expedient, "inspect said schools, and the condition and man
ner in which the terms of said contract arc being fulfilled," 
and, if said contract is being faithly complied with, the 
Comptroller is to pay the said institute annually the sum of 
nine thousand dollars. 

A contract was duly entered into by the respondent in per-
suance of this ordinance, whereby it agreed, in considera
tion of the annual payment of nine thousand dollars, to re
ceive into its said schools of Art and Design thirty-three 
"pupils." for each of the eight years covered by the contract, 
to be appointed as provided in the ordinance, and the ordi
nance was in terms made part of the contract. 

From their establishment up to the year 1891 these .schools 
had been exclusively for white pupils, male and female. Jn 
that year one colored pupil was appointed and admitted, and 
he completed the course. In 1892 another colored pupil was 
appointed and admitted, but he left the Institute soon after. 
In 1895, since the date of the present contract, two more were 
appointed and admitted, and are now pursuing their studies. 

The answer, however, avers, and the demurrer admits, that 
the overwhelming public sentiment, both white and colored, 
at the time these pupils were admitted, was against mixed 
schools; that their admission was but tentative, with the 



21 

l iope that none others would be appointed, and in rro wise as 
an acknowledgment of any contractual obligation ; that not
wi ths tand ing the most earnest and zealous efforts of the 
managers and teachers toevercom? the objections of the white 
pupi l s and their parents , the presence of these colored pupi ls 
•was disastrous to the interests of the inst i tute, largely re
duced the number of i ts pupils , and threatened to destroy 
the usefulness of these schools. 

The respondent , therefore, in November. ]S!),">. adopted this 
b y l a w , v iz : "Resolved, that hereafter only reputable white 
pup i l s will be admit ted to the schools," and notice thereof 
was thereupon sent to each member of the City Council. In 
February , 1890, Dr. J . Marcus Cargill, a member of the City 

•Council, appointed the petit ioner as a pupil . The respondent 
declined to admit him on account <>i' odor , notified D i . 
Cargill of the fact, and asked him to make another appoint
ment. He having failed to do so, the vacancy was subse
quent ly tilled by the Mayor in October. 18!K». Jn September 
last Dr. Cargill again appointed the petitioner as a pupil for 
1897 ; the respondent again refused to admit him for the 
reason stated, and Dr. Cargill failing to make any other ap
pointment , this vacancy was also tilled, by the Mayor. 

The pet i t ioner claims that by virtue of his recent appoint
ment he has a (dear legal r ight enforceable by mandamus to 
be admi t ted to the schools of respondent. l ie iaises no ques
tion as to the validity of the contract. He insists that the 
word " p u p i l s " embraced both white and colored, and alleges 
that his rejection under this discriminating by-law was a 
breach of contract, and also that the said by-law is void as 
being in violation of the Fourteenth Amendment of the Con
s t i tu t ion of the United States, in that it abridges one of his 
privileges, or immunit ies as a citizen of the United States, 
and denies him the equal protection of the laws. 

It is clear that the " i m m u n i t y " clause of the amendment 
does not apply to this case. Under that amendment no State 
can abridge the privileges or immunities of citizens of the 
United States , but the right to free education is not a privi
lege or immuni ty incident to citizenship of the United States. 
Whenever it exists, it exists by virtue of the law of the State, 
and owes its existence altogether to the au thor i ty of the 
State . People vs. Gallagher. 93 >'. Y.. 43:5; W a r d vs. Flood. 
4S C R I . , 3 6 ; State vs. McCain, 21 Ohio St.. 210; Lehew vs. 
Brummell , 103 Mo., 56(1. This clause, therefore, does not 
require further consideration. 

W h e n , however, a uniform system of public schools has 
been adopted by the Constitution or laws of the State, no local 
board or any other State agency can discriminate on account 
of race, or impair the equal enjoyment of i ts privileges. 
Author i t i es supra, and cases cited by High, section 332. And 
a mandamus will be issued, under the " e q u a l p r o t e c t i o n " 
•clause of the 14th amendment, to enforce the r ight of any one 
who may be denied admission to the public schools on account 
of color. 
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The respondent, howeverr claims that under its charter it i* 
a private corporation. If this claim he good, then this dis
criminating by-law is not within the 14th amendment, unless-
the operation of the contract in question is to make the re
spondent a part of the public school system of the city, and 
thereby a municipal agency, and thus, under the statute re
lating to public schools, also a State agency. 

The prohibition of the amendment in this connection is, 
vi-i: v inor shall any- State * * * deny to any-person with
in its jurisdiction the equal protection of the laws." This 
amendment has been repeatedly construed by the Supreme 
Court, and it is well settled that its prohibitions refer exclu
sively to State laws and State action. This State action nviy 
be manifested by any one of the departments of its govern
ment, or by any of its officers or agents, or by a municipal 
corporation acting under legislative authori ty: but. unless 
the act in question be done in some way under the authority 
of the State,, it is not within the prohibitions of the amend
ment. The amendment has no application whatever to the 
acts of ^private individuals or private corporations. Civil 
rights cases,. 109 U. S.,. 11-17; Virginia vs. Rives, 100 U. S., 
318; United States vs. Cruikshank r 92 17. S. r 554-, United 
States vs. ffiirrisv T06 U. S.T (T38. 

The Maryland Institute is neither a public nor qivasi public 
corporation. There 5s not a single power exercised by its 
members in their corporate rapacity which they are not com
petent to exercise as individuals*, and it is a strictly private 
corporation. The Regents vs. Williams, 8-G.&r J.,.307 ; Perry 
vs. House of Refuge, 6S Md., 22. 

The Fourteenth amendment, therefore,, has nothing to do 
with this caser unless t h e status of the Maryland Institute 
as a corporation has been changed by the contract in question. 
The petitioner claims that this-contract makes the respondent 
pro hoc ricr a municipal agency,, and operates to make it part 
of the public school system. 

The status of this corporation was defined by the Court of 
Appeals in St. Mary*s School vs. Brown,. 45 Md., 3-10, in 
which ease was considered the validity of certain appropria
tions made to- respondent and other institutions. It was 
there held that the Maryland Institute was not a municipal 
agent, was subject to no municipal control, occupid no muni
cipal relation, was not subject to any of the ordinances or 
regulations adopted by the c i ty under its authority from the 
State to establish a system of public schools, and that it was 
no part, of the system established". 

There has been no change since then in the conditions 
mentioned", unless it has been* wrought by this contract, and 
this contract has wrought no change. The management of 
the institute is altogether in the hands of officers elected by 
its members-, it is under no municipal control, is subject to 
none of the ordinances relating to public schools, and is no 
more a part o f the public school system, now than it was in 
187G. The Mayor, Comptroller and Register are authorized 
to inspect these schools, and the manner in which the con-
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t rac t is being complied with, but nothing more. The re
lat ion of the respondent to the city is simply that of a 
contract ing par ty , and the contract is just such a one as the 
ins t i tu te might make with any citizen who wished to have 
instructed th i r ty- three pupils to be designated in a given 
manner. The fact that th is contract was made with the city, 
instead of with an individual , cannot change the corporate 
s ta tus of respondent, or make this any other than a private 
contract . It creates no possible official, governmental 01 
political relation between the city and the inst i tute, without 
which the respondent cannot be considered a municipal or 
Sta te agency. 

The city has ample power to contract with reference to 
municipal matters , i t may contract for the erection of build
ings, the construction of bridges, for paving the streets, and 
wo forth, bu t the contractor does not become a p a n of the 
municipal government, or a municipal agency in any civil or 
pol i t ical sense, by virtue of his contract. 

Mechem on Publ ic Officers, sec. 2-;>. 

There having been no change in the status of the respond
ent by reason of this contract, it being still simply a private 
corporat ion and no part of the public school system, it follows 
tha t the 14th Amendment has no application to the case, and 
the relation between the respondent and the city is a con
t ractual one and nothing more. Whatever r ights the peti
t ioner has, therefore, must depend on the terms of the con
tract . 

I cannot agree with the petitioner in the contention that 
he has r ights under the ordinance, as separate and distinct 
from the contract. The ordinance did nothing but empower 
the officers named to make the contract, and had the inst i tute 
declined to execute it, the ordinance of course would have 
amounted to nothing. 

The position of the pet i t ioner thus comes down to this : he 
claims to be a beneficiary under this contract, and as such, 
alleges tha t there has been a breach of it as against his 
r ights , and asks the Court to enforce its performance by a 
writ of mandamus . 

The respondent denies the alleged breach and avers, tha t 
in the light of the conditions existing at the time of the 
execution of the contract, the word ••pupils" means white 
pupi l s . If further avers, that with full knowledge of all 
facts, the Mayor filled the vacancies created by the two re
jections of the pet i t ioner; that since his first rejection the 
c i ty has twice made the annual appropriation under the con
tract ; tha t in September last Mr. Elliott, the City Solicitor, 
gave an official opinion to the effect that there had not been 
any violation of the contract, and finally, that the city has 
a lways construed th is contract in the same manner as has 
the respondent. 

I t is, however, altogether unnecessary in this proceeding, 
if not beyond the province of the Court, to construe the con
tract , because, whatever its true construction may be, the 
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petition must be dismissed. If it be construed to mean white 
pupils only, the respondent, being a private corporation and 
no part of the public school system, had a right to make a 
discriminating contract, and the petitioner would have no 
rights thereunder. If it be construed as embracing both white 
and colored pupils, then the action of respondent resolves 
itself simply into a refusal to perform its contract, and 
mandamus does not lie. Whenever it appears that the object 
of the petition is to enforce contract rights of a private char
acter, the inquiry of the Court into the terms of the contract 
is at an end, and the construction of it, if in dispute, is for 
determination in some other proceeding. 

It having been shown that the purpose of the suit is to 
enforce the performance of a private contract, the writ of 
mandamus cannot be issued. The remedy by mandamus "re
lates only to the enforcement of duties incumbent by law"1 on 
the respondent; it will not lie "for the enforcement of con
tract rights of a private or personal nature.'" and the Courts 
have "steadily refused to extend the jurisdiction into the 
domain of contract rights." High. sec. 25, and cases cited. 

This restriction upon the remedy by mandamus applies, of 
course, to corporations as fully as to individuals. "It is 
well settled that private rights against corporations depend
ent wholly upon contract will not be enforced by mandamus. 
To warrant this writ against private companies, or their 
officers or agents, there must be some specific duty to the 
relator, expressly imposed by the terms of their charters, or 
necessarily arising from the nature of the privileges or 
obligations which the charters create."' Rosenfeld vs. Ein
stein, 4(> N. J., L. 481. 

Such being the law, the city itself, even if there were a 
breach by the respondent, could not enforce the performance 
of this contract by mandamus, and so neither can the peti
tioner, even though he might be entitled to admission under 
the contract. 

In accordance with the views expressed, I must over-rule 
the demurrerT and as the sufficiency of the petition also is 
brought under review by the mounting of the demurrer, and 
it shows no sufficient ground for granting the writ, 1 will also 
sign an order that it be dismissed, 

ALBERT RICHIE. 

Petitioner's Order for Appeal. 
(Filed December K>th, 1897.) 

MR. CLERK :—Please enter an appeal from the order of 
Court of December 10th, 1897. over-ruling the demurrer to 
the answer and dismissing the petition for mandamus. 

JOHN P H E L P S , 

W. AsnniE HAWKINS, 

Attorneys for Petitioners. 
Appellant's costs $34 75 
Appellee's costs 8 90 
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STATE OF MARYLAND, 

City of Baltimore, Set: 
I, ROBERT OGLE, Clerk of the Superior Court of Baltimore 

city, do hereby certify that the aforegoing is truly taken 
from the record and proceedings of the said Court in the 
therein entitled cause. 

In testimony whereof, I hereunto set my 
hand and affix the seal of the Superior 

(Seal's Place.) Court of Baltimore city aforesaid, on 
the 6th day of January, eighteen hun
dred and ninety-eight. 

ROBERT OGLE, 

Clerk Superior Court of Baltimore city. 
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The First Integration of the University of Maryland 
School of Law 

DAVID SKTT.T.F.N BOGEN 

The 1935 court order requiring the University of Maryland School of Law to 
admit Donald Gaines Murray was the first success of the NAACP's campaign to 
end segregation in the public schools, but it was not the first time the law school 
had been integrated.1 Nearly half a century earlier, in 1889, two black students 
had graduated from the school. Two other black students attended during the next 
academic year, but the law school then excluded them and all other blacks until 
Murray reopened the doors. The story of that first, brief integration of the univer
sity law school began with the struggle of blacks to be admitted to the bar and 
ended with the tragedy of virulent racial prejudice. 

At the beginning of the nineteenth century each court in Maryland controlled 
the admission of lawyers to practice before it. None admitted blacks.2 In 1832 a 
State statute setting some uniform standards for bar admission limited eligibility to 
free, white males. This racial restriction may have been prompted by Nat Turner's 
1831 rebellion in neighboring Virginia, an event that led the 1831-1832 session 
of the assembly to enact other laws designed to control both the slave and the free 
black populations.3 The codification of racial discrimination made it more difficult 
to eliminate in later years when white society was more willing to accept the 
existence of black lawyers. 

The state prohibition against black attorneys did not end with ratification of the 
Fourteenth Amendment. In 1877 the Court of Appeals held that the amendment 
did not apply to admission to the bar. The following year an attempt to make 
black males eligible to practice law failed in the legislature. In 1884 the House of 
Delegates passed a measure striking the racial restriction, but it failed in the senate 
despite support fpr it expressed in newspaper editorials.4 A Maryland court changed 
the law in 1885. Reasoning from an earlier decision of the United States Supreme 
Court, the Baltimore Supreme Bench held that excluding blacks from the practice 
of law was unconstitutional. On 10 October 1885 Everett Waring became the first 
black man admitted to legal practice in a state court in Maryland.5 

Maryland blacks now had a reason to study law. "Reading" law in a lawyer's 
office was one way to qualify for practice, but few white lawyers would accept 
blacks. Only recently admitted to the Maryland bar themselves, black lawyers 
lacked the breadth of experience desirable in a mentor.6 Law school offered a better 
alternative, and in 1887 two young black men applied to the University of Mary-
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land. Harry Sythe Cummings, a Baltimore native and an 1886 graduate of Lincoln 
University, had spent a year reading law in the offices of a black attorney, Joseph 
Seldon Davis. Charles W. Johnson had just graduated from Lincoln.7 

The law school had been founded in 1823 as a branch of the University of 
Maryland by David Hoffman, a celebrated innovator in legal education. The state 
took over the university in 1826, but, after disagreements with Hoffman, discon
tinued law school classes in 1833. When the law school reopened in 1870, the 
university was back in private hands. Until 1885 the racial prohibition on the 
practice of law made attendance by blacks unthinkable. Consisting of four full 
professors and four nonteaching attorneys, the Faculty of Law governed the law 
school. The Board of Instruction, which consisted of the four full professors and 
three assistant professors, did the teaching.8 

George William Brown, a nonteaching faculty member, took a strong stand in 
favor of admitting Cummings and Johnson, and Severn Teackle Wallis, university 
provost, joined him. Although both men had been interned during the Civil War 
for fear that they would not support the North, they supported equality in the 
opportunity to practice law. Brown had been die chief judge of the Circuit Court of 
Baltimore City when in 1885 the suit for the admission of black attorneys to the 
bar was filed. Although he initially thought the issue had been settled by the prior 
Court of Appeals decision, he said, "It is a great injustice that no colored man can 
be admitted to the practice of the law. There is a large colored population in our 
State, and they ought to be allowed to enter any lawful occupation for which they 
may be fitted."9 Wallis, the foremost Maryland lawyer of his time, was one leader 
of a reform movement to rid city and state politics of fraud and corruption. The 
movement sought to overthrow the machine Democrats by uniting independent 
Democrats and a Republican party heavily supported by blacks.10 

Other nonteaching faculty members probably supported Brown and Wallis. 
George Dobbin and John H. B. Latrobe were the surviving members of the Fac
ulty of Law from David Hoffman's era. When the law school had been revived, 
Dobbin had become the first dean. Latrobe had sought to preserve the Union 
although three of his sons had fought for the Confederacy. Another son, Ferdinand, 
was Baltimore mayor in 1885 and publicly favored the admission of blacks to the 
bar. The fourth nonteaching faculty member was Bernard Carter. A relative of 
Confederate General Robert E. Lee, Carter had sympathized with the South in the 
Civil War. During the suit to admit blacks to the bar, a reporter had asked Carter, 
then city solicitor, for his opinion. Carter replied that "he had not thought about 
the policy of the matter at all, but that personally he saw no objection whatever in 
admitting colored men to practice at the bar."11 

The majority of the four teaching faculty members may have opposed the ad
mission of black students. The dean of the law school, John Prentiss Poe, was later 
active in efforts to disenfranchise blacks. Two professors, Richard M. Venable and 
Thomas W. Hall, had been majors in the Confederate army.12 Only Judge Charles 
E. Phelps had fought for the Union, and he was the only full professor on record in 
favor of black rights. In litigation over the admission of blacks to the bar, Phelps 
had characterized the racial barrier as a "relic of barbarism."13 

With Wallis and Brown in the lead and Phelps, Carter, Latrobe, and Dobbins 
as likely supporters, the law school admitted Cummings and Johnson in 1887. 
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FIGURE 1. John Prentiss Poe, dean of the Maryland School of Law, 1870—1909. This portrait, oil on 
canvas, was a gift of the class of 1911. (University of Maryland School of Law. Photo: Rick Lippenholz.) 

Some of the faculty disliked the change, but they accepted it. If Poe, Hall, and 
Venable had been determined to exclude blacks from the school, they might have 
succeeded. After all, Poe was the dean and Venable the most senior faculty 
member. Blacks in the classroom hardly threatened their status, for whites often 
taught Negro students in the segregated schools of Maryland. Indeed, the Balti
more City Council fought bitterly between 1885 and 1888 over whether to allow 
black teachers to teach in black schools. A strict party vote in 1887 rejected an 
effort to permit Negro teachers in black secondary schools, but in 1888, an ordi
nance allowing it was passed. The new ordinance met earlier objections by pro
viding that white and black teachers would never be employed in the same 
school.14 

Progress in race relations was mixed during this era: Baltimore was partially 
integrated and partially segregated. Many restaurants excluded blacks, and theaters 
restricted their seating. Even so, at least one white church had a Negro member, 
and some blacks performed in largely white troupes of entertainers. Court decisions 
had compelled the integration of municipal transit in 1871, and it remained inte
grated in 1887.15 In this context the faculty may have been satisfied that more 
students at a proprietary school meant more fees. The faculty seems to have felt 
that sitting for an hour or two listening to a lecture in a classroom more closely, 
resembled riding in a train than eating or playgoing. 

Cummings and Johnson completed the three-year course in only two years, 
graduating in the spring of 1889- Johnson finished third and Cummings tenth in a 
class of thirty-three. White students at first had grumbled about their black class
mates but eventually accepted them. At a class meeting before graduation Charles 
Johnson reportedly thanked whites for their kindness; he and Cummings, he said, 
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"had been treated with the utmost respect and made to feel that they were gen
tlemen associating with gentlemen." A leading contemporary student of race rela
tions noted that "the graduating students themselves, by the good judgment and 
tact of the two colored ones, and the kindly feeling of a majority of the white ones, 
in return, prevented any color discrimination in seating the guests at the graduation 
exercises."16 

Cummings and Johnson enjoyed success that appeared to bode well both for race 
relations and the law school. The black community feted the pair at a testimonial 
dinner at the Madison Street Presbyterian Church. Joseph Seldon Davis presided, 
Everett Waring delivered a speech, and the new graduates received law books. 
Afterward Cummings and Johnson plunged into work. Judge Phelps asked one of 
them to assist him in preparing his book on equity jurisprudence. But there were 
more pressing concerns: In November 1889 Cummings and Johnson successfully 
represented a black man accused of assaulting a white girl in Baltimore County. 
That fall two more black students enrolled at the law school—John L. Dozier, 
another product of Lincoln, and William Ashbie Hawkins, who had graduated 
from Centenary Bible Institute (later Morgan College).17 

Yet the racial climate was turning cold. One reason was the political struggle 
between regular Democrats and the reform coalition. Reformers had succeeded in 
blocking the machine Democrats' legislative program. In response Senator Arthur 
Pue Gorman, state Democratic boss, in the fall of 1889 launched a campaign to 
weaken the racially mixed, independent-Democrat/Republican coalition by in
voking the specter of black rule. Gorman said, "We have determined that this 
government was made by white men and shall be ruled by white men as long as 
the republic lasts."18 Dean Poe was growing closer to Senator Gorman. Poe had 
always been a Democrat and since 1885 had openly pledged his support to 
Gorman's cause.19 In view of the racial tone of the 1889 campaign, Dozier and 
Hawkins must have found life at the law school particularly difficult. 

Discontent with integration at the University of Maryland now flared into open 
attack. The medical school faculty voted to deny admission to blacks. White stu
dents from the law, medical, and dental schools petitioned the faculty against the 
admission of black students to the law school. During the winter of 1889—1890 
nearly all of ninety-nine enrolled law students signed a petition protesting black 
admissions. The petitioners kept up pressure to dismiss Hawkins and Dozier 
through the academic year.20 In the summer of 1890 the issue went to the univer
sity regents, a group composed of the faculties of law, medicine, and dentistry, 
who held several meetings on it. 

Meantime, fueling the controversy, Harry Sythe Cummings conducted a strong 
campaign for a city council seat in Baltimore's Eleventh Ward. It was probably 
apparent early in the year that his chances of success were high, and he did indeed 
win the seat in the November election.21 The faculty's public statements did not 
mention this rise of a black lawyer to modest political power, but it may have 
affected the attitudes of the white students who demanded that blacks be excluded 
from the law school. The opening of Baltimore University Law School in the fall of 
1890 gave segregationists new leverage.22 Students unhappy at attending school 
with blacks could now go elsewhere. Too, old age and death weakened the regents' 
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FIGURE 2. Harry Sythe Cummings, 1889 graduate of the Maryland School of Law. Undated photo. 
(Courtesy of his daughter, Louise Dorcas.) 

ability to resist student pressure. Dobbin and Latrobe were in their eighties, and 
George William Brown had died. 

With the voice of the strongest supporter of integration stilled, the university 
surrendered to student agitation and the fear of revenue losses. In September 1890, 
reported Dean Poe, the regents "finally resolved that it would be unwise to en
danger the school or jeopardize its interests in any way by any longer allowing 
colored students to attend the school in the face of such manifest opposition." 
Claiming that the presence of Hawkins and Dozier had caused a number of stu
dents to leave the school and others to refuse to enter, the regents cited the prospect 
of continued enrollment losses as the chief consideration in their decision to expel 
the two black students. In fact, the size of the school had changed only slightly 
between 1887 and 1890; there were 101 students enrolled when Cummings and 
Johnson matriculated and 99 when Hawkins and Dozier enrolled.23 If expulsion of 
the 2 black students did not result in a significant increase in student numbers, 
segregation may have prevented more white students from leaving to attend the 
new rival. 

In any case, Poe also attempted to justify exclusion of black students "in view of 
their exceedingly low record." The Baltimore Herald responded by reporting the 
words of a prominent jurist connected with the school. "We treat a colored student 
as we do a white one," he said, "and if he has no aptitude for the law we simply 
tell him we cannot take his money, as he will receive, of course, no equivalent for 
it." Hawkins himself wrote a protesting letter to the same paper. "The mere 
statement itself is enough to provoke an incredulous smile on the face of every man 
in Baltimore," he declared of the suggestion that his expulsion was based on record 
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and not on race. "It is bad enough to have the University of Maryland take our 
money, start us on our course, and then suddenly stop us for no other reason than 
that the white students do not desire to mingle with us, but to have one of tfae 
officeis misrepresent us in this way is provoking in the extreme. 11, Hawkins noted 
that although he had done poorly in Property, he had met the university require
ments for retention.and done so at a level higher than some white students who 
were continuing. Even Dean Poe had called his record a fine one. "The real and the 
only question underlying this difficulty is my race and not my intellectual fitness 
for the study of law," Hawkins wrote. "If it were not for my color there would be 
no trouble. . . . I do not care for my exclusion from the university. I can find some 
"other place to pursue mv studies, but the faculty does me an injustice and shows 
the weakness of its own cause when it charges that my exclusion is for any other 
cause than my color."24 ~~~ "~ 

Hawkins and Dozier faced difficulties in finding another place to pursue their 
studies. They sought to persuade Hawkins's alma mater, Morgan College, to open 
a law school. Facing financial problems, Morgan set up a committee to see if one 
could be established "without additional expense to the College." Judge Hugh 
Lennox Bond, one of the original trustees of Morgan, threw cold water on Hawkins 
and Dozier's hopes for obtaining a legal education in Maryland. He wrote Morgan 
College President F. J. Wagner, "I do not think a law school at Morgan College 
would be a success. Volunteer lecturers of any ability on law could not be obtained; 
and, as I understand you, the college will have to rely wholly upon the efforts of 
unpaid teachers."25 

Judge Bond's letter exemplified "liberal" thought. A staunch Republican federal 
judge after the Civil War, he had ruled in favor of the integration of city transit. 
But Judge Bond was skeptical of professional education for blacks. "I do not think, 
as yet, the colored youth of our state have the education or the habit of close mental 
application to fit them for the study of law," he wrote. Bond thought he was being 
practical in urging manual labor instead of law: "There are a few who have been 
educated in more liberal states who have good positions at the bar, but the colored 
people do not support them, and they can hardly be called successful practi-
tioners. M 

Publication of Judge Bond's letter sparked more controversy than had the closing 
of the Maryland Law School to blacks. Letters from black lawyers poured in to 
attack his comments. Everett J.Waring contended that the black community did 
indeed support black lawyers, and he noted the outstanding record of Cummings 
and Johnson at the law school. Waring also pointed out that it was easier for a 
black to train for the professions than to get into trade school or a trade association 
to apprentice. Another recently admitted black lawyer, Robert A. McGuinn, 
agreed with Bond that blacks did not support their legal representatives as they 
ought, but he contended that five years was not a sufficient time to test whether 
attitudes would change. Of Judge Bond's advice to learn a trade, McGuinn wrote, 
"It is like telling a man to learn to swim on dry land." Harry Cummings also 
criticized the judge. He noted that black lawyers had been at least as successful in 
their first five years of practice as their white counterparts.27 

Although Judge Bond saw vocational training as the first priority for black 
education, he did not support the University of Maryland's policy. He contended 
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FIGURE 3. This circa-1900 photograph of Harry Sythe Cummings (front row center) and W. Ashbie 
Hawkins (second row center), among other black lawyers and ministers working for civil rights, was taken 
in front of the home of Reverend Harvey Johnson (last row center). Others in the group include attorneys 
David Dickson (front row right) and Warner T. McGuinn (fourth row, second from right), and the 
Reverend William Alexander (second row left). (Suzanne Ellery Greene, Baltimore: An Illustrated History 
[Woodland Hills, Calif: Windsor Publications, 1980}, p. 167.) 

that racial exclusion violated the university charter and argued against a law school 
at Morgan on the grounds that it would reduce the pressure on Maryland to 
conform to its obligations. Bond did "not propose to supplement by charity that 
which belongs to every citizen by right." (Since the charter made no reference to 
race, and the courts were not likely to find a commitment to race-neutral practices 
in its general language,28 no one attempted to sue the university on Bond's theory.) 

Bond ended his letter by suggesting the publication of the names of the faculty 
and students who voted against the black students. This advice was spitting into 
the wind. No strong constituency for racial integration existed in the white com
munity. Indeed, race prejudice was becoming a political asset in the state. Only a 
few months later, William Cabell Bruce published a pamphlet called "The Negro 
Problem" which launched a political career that ended in the United States 
Senate.29 

The excluded black students finished their legal education at Howard University 
Law School and became members of the Baltimore bar. In what must have been 
sweet revenge, W. Ashbie Hawkins subsequently led a successful court fight to 
overturn a series of residential segregation laws in Baltimore City.30 The rising tide 
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of anti-black feeling, however, left private institutions strialy segregated. The faint 
hope that the law school's integration had raised in 1887 lay dashed. The law 
school did not come under state control until 1920, by which time the whites-only 
admissions policy had grown firmly entrenched. Only a courageous and unprece
dented lawsuit could end it. 
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l e a f n i g h t , ttbe w a s a d a i i i t h i e r o f t b e l a t e 9 

Natkaului and Elisabeth Kir 
r . J o b n C o x , w h o f u r 

p r i n t e r . T h r e e s o n s a n 

i v e b e r . H e r a o o i e r e 

C h a r l e a I * . C o x . o f t h e f i r 

. O n * o f h e r d s u a r b t 

T taar lee H . E v a n * . H o l d 

t b e o t h e r 1s M r r . J a m s * I 

f i . in b'nai H a r r i s n h j W , A <n;e H ' N e i l i , I d a 

K. l i a r t k e p h y s l >al i l i i l r t n d o r , a n I i t - . , n F. 

P r - M i . d r a w i n g U'Htll »T I I I C o l o r e d SOtl 'Mlls. 

i l a m u e l N e w t < n a n d K l i i h l . s c v w e r e a n * 

p t t i i ' e d t t j v h o a i t t B u l t o l a r s U l p a 111 t h e M s t y -

U i I h i s i t i o i o 

I t W H S a J n n n u n p e d l i y P r e s l d r n t M o r r i s t h a i 

A\*. I d e a . . f i H O i l I n g a s c h o o l e l h i t i l t l o t h e 

A l u n ' a K i i f a l t t i m h a d l i - i u a b a n d o n e d , A S 

I n i o r m a t i i . n i i a d I t e m r e c e i v e d t h a t » l l t h u 

S| >ioe f o r j e d u o a i t o a a l e a i i i b i t . a t t h e e i P O s l -

tt i n b a d t e e n g i ; v e n o u t . 

M^HTliATirivq-ITClTB. 
A r t C l a s a e s O 

— * 4 o l n e I m p r n w m r n i » . 

T h e a r t i c l a s a c s o f t l m M a r y l a n d I n s t i t u t e 

d i y K b o o l r e o p p u e d j e i t e r l a y r u r t h e t o r n i 

o l « W - l - \ | 

I n n i n g t h e s u m m e r v n c s l i m i ( h e t e a e h o n ' 

' r o o m s I i 4 v i * t x ' e n n e w l y p s l n U ' d t o ' c o r r e 

s p o n d w i | l } t h e b o a r d r o o t n , m i t h e o p b o s i t e 

• kdo o f ibk' c o r r i d o r , P i c t u r e * h a v e b e e n ! r e -

h u n g a n d m a n y n e w o n e s a d d e d . A l l t h e t e 

r ] > o m * a r c n o w W p e u t o t h u p u b l i c . T h e y 

c o n t a i n wo a t t r a c t l r c a n d h i t e r e a t t n a * e x h i b i t 

o f s t u d e n t s ' w o r k I n d r a w i n e , p a l l t t t i i f 

s c u l p t u r e a n d d e y g n i , t o g e t h e r w i t h a l a r | f 

r b b e e t i o n o f a d l i J t v p e j . p h o t o s r a p h * a n d o i l 

t H l i i t l i w s . l b i h«" b o r t r d r i H M i n a r e t w o tl 

j J i l n t l n g i l e n f ' b i f M r . I ' a n t i e y , o f t h i s o i l y , 

o n e r o p r e + e n t i n w B t . l . u k e w r i t i n g t h e i r n s i w l 

r a i l t o b u Ti v I t be r a, t h e o t h e r s O n e o l d 

l ^ n d s o i i p p o f t h e f l g l i t c e n t h c e n t u r y , *'i ross 

I U S T t h e F o r d a t D a y b r e a k . ' ' 

B y a r 

flirt a n d t 

d n n e x 

n o o t n . 

f o r t bo rtl 

t j . b r . i u a n d n n e 

t n b u t c d b y - t h e 

t h i s c i t y ' 

. j I t h i i a j o n g I'O* 

u r r . i n g i i i i e n t o f t h e l i b r a r y a l l t h e 

h n l e a l b o o k s h a v e b e e n |>ot t n t h u 

i n n e c j i i t g I t w i t h t b o p r l n c l f 

r ' e w s h o w c a s e s t i r o I n y n » - a r t l i b r a r y . 

d i s m a y o r v.iBe--*, t i l e s , b f o i . f s . b r l c -

l r a r x T l e S - a n d t e x t i l e s o n t i * 

D e c o r a t i v e A r t S o c i e t y , o f 

n t h e d e s i r e o f t h e b o a r d o f 

Q i H i i a u e r s t o o t i i b l l a h I n c o n n e c t i o n w i t h t h u 

a r t s c h o o l s a n i i i ^ o n i n o f w o r k s o f a r t . ' T h e 

b e i r i n i n t a h a a n a w b e e n m u d e , a n d n l t h o i i i t h 

n y e t u n p r e t H i i t t o u s . l t Is h o p e d t h . i t n e w 

f c f l i i l s l t l o i i M w i l l b e m a d e I n t h e n e n r f u t u r e 

o t n a k u t h e M | t i y l i t n d I n s t i t u t e ^ o n e o f t h e 

m o s t a t t r a c t i v e |daoi*s f o r s j r a n g e r * , . 9 . w e l l 

k s r e s i d e n t s o f l l n l t i t n o r e , t o v i s i t . 

ij-EA »<J 1>V INSTITUTE., 

nn*Jf*FtftMfT* f n T A f f f ^ T T f T a l i o r y i t e n p e n e d 

VI U * R e n i n d v W i n s a, T l l o U i n L l n . 

f l i o I ' e a l K M l y 

o r . a t o r y o f m 

e r d a y . j 

l u t b e o o n s e r v 

r o i l e d n b d ( h u 

n u m b e r o f s t u d * 

t h e m i m e t\% l a s t 

l n s t i t u t o r e o t > e n e d I t s e o n -

j s l c a n d u s ' a r t g a l l e r y y o s -

a g o . 

T h e u u j s l c i i l 

\ t o r r n o w s t u d e n t s w e r e e n . 

usst-a w e r e u r i r a n - z i d . T h e 

n t s Is e x p e c t e d - t o b e a b o u t 

rtr. w n i j h h u d t h o l u r j r e s t 

r e c o r d Of a t t e t d t tuc i * I n « n v y r u r a l r ice t h o 

i c o n a c r v a t o r y w i * f o u n d e d t w e n t y - l i v e y e a r s ' 

'acuity awarded the scholar-
h i p i n v o c a l U n f i l e , f o u n d e d b y t b o l a t e 

C h a r l e s J . M . K< 

ior i X J B u s t L a f a y e t t e 

l year i " . T h e r o 

s c h o l a r s h i p , b u 

vrns i i m . l e u n a n 

t b o c h i e f e x a m 

T h e c o m m i t u 

c h a r g e iof t h o It 

n o r e g u l a r c o n 

t e r , oa ( ius b<-ei 

t o M i . i t l . y d l o K e n n e . l v , 

n u e . I t Is f o r t h r e e 

v e r o s i x c d i i d l d a i o s f o r t h u 

t h e a w a r d t o M i s s K e n n e d y 

m o o d y . S l g n o r M l u e L t l w a s 

liter. 
e o f t h e I n s t i t u t e t r u s t e e s I n 

c t u r e s h n a d e c i d e d t o a r r a n g e 

So r l i n n i n i r t h r o u g h t h e w h i 

t t l e c u s t o m t o r m a n y y e u r s 

p a s t . T h e c h u j u g e w u v i u m W b e c a u s e t h o 

c o u r s e l i a s n o t j b e e n p r o f i t a b l e f o r a o V e r a l 

y e a r s . S l m u l d j u n y d l B t l n g u t a b e d U u r o p e a n 

s p r c l a l l s s v i s i t t h i s c o u n t r y I n t h e w i n t e r 

t h e c o m m i t t e e k v h l m a k e H U e f f o r t t o s e c u r e 

t h e m f o r l e u : u r e s t i t t h e P e t b o d y . 

T b o l i b r a r y 1 as b o o n o p e n s i n c e S e p t e m b e r 

1 . I t h a s r e o e t t l y r e c e i v e d s e v e r a l U n r o i n 

v o i c e s o f r a r e n h d c o s t l y b o o k s , p u r c b a k o d 

a t a u c t i o n i n E q n g l a n d . 

T r a l n l n 

T h e . i i u i i i t u i 

t l o n , L l k e r a t u t 

tit. P a u l s t . , r e 

a r a t i l i i o f f o r e d 

g r a d u a t e W a s 

M i s s H e r t i e 

a d d e d j t h i s - > 

l e a o h e r , a n d 

P o r t e r . O n 

s c h o o l «>f K l o a m i o n . 

r e T r a i n i n g S c h o o l o f E l o c t l -

o a u d P i i y a f o a l C u i t « n , u\;\ 

i fM iued y e s t e r d a y . ' * T h e s o b u l -

,o a b l g b s c b o q l o r e l t y c o l l e g e 

w a r d e d b y e x a m i n a t i o n t o 

I I . T w o n e w f e a t u r e s a r c 

m r — F r e u o l i u n d e r a n a t i v e 

f e n c i n g u n d e r M i s s K s t b e r 

a y n i g h t a n o p e n i n g r e c e p 

t i o n w i l l b e h < i d I n t b e # o b o o l p a r l o r s . T h e 

c o u r s e o r M m d a y l e c t u r e s w i l l b e r e s u m e d 

l a N o * e m b e r , m i l t h e u s u a l s t u d e n t s 1 r e c i t a l s 

b e g i v i n d u r l i g t h e y e a r . 

r - l i d 

W o m a n ' s M e i f l c a l C s l l e g s . 

T b e f u l l a e a d u u o f t n e W o m a n ' s M e d i c a l 

C o l l e g e , c o r n , r o f M c C u l l o h a n d H o f f m a n 

s t i - r e i s . w a s ( p e n e d y e s t e r d a y . A d d r e s s e s 

w e r e m a d e b y D r . C h a r l e a O ' D o n o v a n a n d 

s o f t b e f a c u l t y . N e a r l y f i f t y 

p r e s e n t . A t n i g h t a r e c e p t i o n 
other membei 
Kiuik'iiii were 
was held ai tlie ooileire. 

a n d t h e w | f e 

m y y e a r s w a s 

t w o d a u g h t e r s 

a r r y C . J a m e s 

o f J o h n C o x ' s 

U t b e w i f e o f 

• i t a t e e m a r s h a l . 

D a r i t v o l t h i s 

t u r e w a s b y 

o f t h e f a c u l t y ; . 

R c h o o l u f L s i W * / 

T h e ! B a l t l m i r o U n i v e r s i t y S c h o o l o f L a w 

n o e n u d Ins t n abt a t 210 N o r t h C a l v e r t s t r e e t 

w i t h t j h l r t y - B " o s t u d e n t s . T h e o o e n i o g l e e -

M r . w n i i a r o V . C a m p b e l l , d e a n 

A d d r e s s e s w e r e m a d e b y M r . 

H o w a r d B r y t n t a n d M r . J a u i e a J . H H u r f o k t . 
I • — J - — f . 

H s U l s s o r s anil Onlu V, HI. O. A. 
The night *. hoot of the BalUmore and Ohio 

Vouug Men's Christian As*eclatloii was re~ 
ooenad last n gbt with a reception and enter-
talaoVwt, 

H e h i y e d , " w i l l *>i . iu l a i n . i n n K ' t H b y M i s i 

K a t h a r i n e I V s r i n n W o o d s . T h u . w o r k h a « 

n r t ' O l i l e d lit a r l j r 

M r s . < i e < T g e 

l a k e 

M r s K l t s a b e i h 

A v e / e a r s . 

* h i ' . l o c k 

M i n e H o o k o f 1 p i l a n d , " w l n o h w i l l h e l l l » * 4 

i r a t e - 1 w i t h b l u r p r i n t a f r o m p h o i o g r a p h f 

i n t h a t 11 . i n t r r . 

I t r o w n D a v i s Is e n g a g e d i n 

n r e b a r t n g f o r " i f N s v y 4 > e p a r t m e » t a t W a s h * 

i n g l o n H p o r t i o n o f t h e A m e r i c a n K o h e m e r • 

a n d N a u t i c a l A l m a n a c f o r H t r i . T h e t i m e 

e m b r a c e d Is f n u t i 1HW t o IfW I n c l u s i v e . T h e 

a l m s n s o c o m p i i s e t s e v e n * o l u m e s . M r s. 

( h a r ' - o a I P b e l w 

p r e p a r a t i o n a c h i l d ' s A * i l a v i n b u s a l s o 

t r o n m n y . 

A ( K t r t r a l t o f M r s . M a r r " f * * f T i e m a n L 

o n e o f t h e f o u n d e r s o f t h e c l u b , w a s p r e 

s e n t e d b y I t r v . W t l l i a m FMiarp t h r o u g h M r * . 

-*—»*-•. 
AS KMIEAVURERH. CHKlHTI 

' l u n s f o r t h e A n n u a l A i s i l e C o n v e n t i o n 

tn l i e H e l d a t l l a g e r a t u w o . 

C o n t r a r y t o t h e e s t a b l l a h e d p r e o e d e n t o f 

n v e n t i o n s i t u H a l t i m o r e . t h e 

v o r e r s o f M a r y . a n d w i l l t h i s 

H a g e r s t o w n , O r t o b e r 20—31 

o n w h i c h I t w i l l b e h e l d , 

w i l l b e h e ' d l o t h e O p e r a 

h o l d i n g t h e i r o< 

C h r i s t i a n E n d s 

y e n r m e e t l u 

b e i n g t h e d a l e s 

T h e m e e t l n i r i 

H o u s e , a n d o v « r H o w m e e t i n g s I n t b e a . i j a -

e e n i . c h u r c h e s 

a i K ' i t k e r s w i l l 

C r i i r y a n d C u 1- e f . » i t . 

A m o n g t b e d i s t i n g u i s h e d 

l i e H e v . D r s . Men r e n d s . M o -

T h e r a l l r o s d 

d u c t l l g t h e r a t 

I h l s r u l e w i l l 

t o H i t e v r s t o w 

l a n d o r t h e H a l l 

a l s o t o M a l t 

l i n e s c o n t e r i i i . 

a l o n g t h e l i n o s 

a i m A t l a n t i c I 

» a j p p e a r d n » s i . - i d s v . Hi 

w e r u t o n - t i i n i e d a t K 1 r * i L 

c o r n e r o r F r n m u u t a v e t l i 

s t n - e t , toy I t s r . I i r . 0 C . W e n 

p r e s i d e n t o f ' t h e desrMwn 

O e n e r a l hv n o d o r t h e K v a i i F f l M U 

C h u r c h . T h e b o r n e ; w i l l 

d e a c t i n a a a e g , o f w h o m M l 

M h a l f e r w l l l a n t as b e a d * I * I 

I H « d f r . M i . T h e i r e j o r l 

H y n s o n Kuj r . a g e d t w e n t y five r) 

y e s t e r d a y f r o i n I n j u r i e s » n c n h. 

M o n d a y b y t i d i n g r u n o v e r | t i 

h e w a s d r i v i n g a t t h e s o f t e r o 

a v s i l u e a n d i P r a t i a ' t r e f t ^ 

t a k e n t o b i s h o m e , c o r n e r o 

H e n r y s t r e e t * . / / t 

T h o m a s J o h n s o n , o l 

y e a r s , .1 t r d y e e t e r d s y a t t h e 

i n j u r i e s r e c e i v e d M o n d a y 

w a g o n a t t£re w h a r f o f t h e 

• U s m e n . 

O i > t n p s n t e s s r e l e n d i n g t h e i r 

n' I t o m a k e t h " c o n v e n t i o b a s u c c c a a b y r e -

t o - O e u t s s m i l e e a c h W s f . 

p l y n o t o n l y f r o m B a l t i m o r e 

v i a e i t h e r t h e H ' e a t e r n . M a r y * 

m o r e a n d O h i o K a i l r o a d , b u t 

B a p t i s t o r p i i s 

T h e t r u s t e e s o f t b e / I l k pi 

h a v e t u r n e d o v e r t h e m a n * r e m t i 

b o a r d o f l a d l r a . T h e l a d 4 

M r s . J o b o M . K e e l e r p r e e t d t d < ; «M 

L e v e r i n g . H r . . M r s . J . D a v i d ->o a n 

F i e l d , V K f l - e r e s l d e n t * ; M r^.f H a s 

r o r r e a p o r . d l n t M - c r e U r y ; 

r e r , s e c r e t a r y , a n d M r * . 

S e v e r a l I m p r o v e m e n t s 

o r p h a n 
r a l I m p r o v e m e n t s w l i 

i m a g e . \ . j 

T h a w h s r t u s M 

s u n i o n m e e t i n a e coin 

I g n . o * 

l b e r a 

«n* 
riot 
boa 

I'siri, I 

T h e 

, a u s p i c e s of. H e v . 

t u i u e a l t t b l s w « 

I I . K . W a l k e r p r e a o h o d a t 

. D r . 1 1 . Ml. 

• < e k . L a s t 

?C f r o m p < i l u t s o n t h e v . i r i o IS j C h u r c h . T o n i g . t D r . I lL 

d e l e g a t e s r e s i d i n g 

f t h e B a l t i m o r e . C h e s a p e a k e 

s l l w a y w i l l t ie f a v o r e d w i t h 

t i c k e t s t o B a l t i m o r e * a n d r e t u r n a t o n e f a r e 

f t . r t b o r o u n d t 

f r o m H n l t t r a n r i 

c h a s e d o n l y 

h a d b y a n i i l y l 

l o c a l s o c i e t y . 

T h e g r e a t d 

T h u r s d a y , t h e 

r u n a s p e c i a l « 

W e s t e r l i M s r y i 

l e a v e H i l l e t l t* 

l u H u g e r B t o w 

i p . T i c k e t s t o B a l t i m o r e a n d 

i o H n g e n t o w n e m i b e p u r * 

c u r d o r d e r s , w h i c h c a n t)e 
1 t o t h e s e c r e t a r y o f e a c h 

y o f t h e c o n v e n t i o n w i l l p e 

i l l s ' , w h e n i t Is p r o p o s e d l o 

i c u r i u m f r o m B a l t i m o r e vii« 

a n d H a l I r o a d . T h o t r a i n w t l t 

t l o n a b o u t 8 A . M . . a r r i v i n g 

a b o u t l l A . M . , a n d r e t u r n i n g 

l e a v e H a g e r s t i w t i > b o u t 0 P. M . 'I t ie c o s t o f 

t t c k e i s Vrl 

c e n t s l o r c h i l d 

l l b o * 1 :'.'« f o r a d u l u a n d AJ 
• m i . 

I jOt 'OI I -MITUMULK K10HT. 
Row un "th 

p r c i r c b a t b u l . w I ' I H C 

l u e t « 

V h « n ; 

J V M I I 

B r o w 

V . I I . 

H . p t 

T n v n d . 7 I>r . M . L>. I l . l w - . k l» 

C v o i r . l P r o . b l ' U r l s n C a i i r : h . F i 

l . . u i t > ' l i t o p r a a c b u t H i n t Ci* 

i C b u r c b . 

J C o m i n g I a i a r . 

t ' T h e ' s d l e e I n t e r e s t e d H i t^ ie b a 

t o b e h e l d a t M u s i c t l a ' l 

2 3 d f o r t b e b e u t n t o f t h e R i p 

t h i s o ' t y a n d t t e W h o a u e v T I 

V a . , h a v e e k o t e d I t e V . D r . , 

p r e s i d e n t ; M r * . J a m e s P 

d e n t : M i s a N e l l i e M s r C t v 

M r . A . s . C r o : s l t r e a s u r y 

e u g a i r e d t b e e U t U e b u 

S p a c e * * I n w h i c h a D O I I D . 

f l e a T o o k H s i r t , I 

( u 

A l i v e l y s c r i m m a g e w h i c h t o o k p l a c e y e s 

t e r d a y a t t e r n i o n o n C e n t r e M a r k e t s p a c e 

r e s u l t e d h i t h r t w m e n g o i n g t o j a i l a n d o u e t o 
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Other views presented herewith show the AjS&BMBLf HALL of this institution, with the sewing class engaged 
therein, and the now PHYSICAL LABOBATORY. with class also at work (pages 17 ami 18). 

SOME FAMOUS SCHOOLS: Most notable among the higher institutions of learning at Baltimore is the JOHNS 
HOPKINS I.-NIVEItSlTT, originated in ISfi" anil founded iu 1874, with an endowment of &},5GO,000, furnished by 
JOHNS HOPKINS, > Quaker merchant and banker of the city. DANIEL V. GILMAN has been its president since 
Decern her, 1878) (WMJ to him, more than to any one else, it owes its form of organization, praetical working, and success. 

During the twenty-one year* Msiee it was founded, Johns. Hopkins has acquired a name ranking it with Harvard, Yale. 
and the other great higher educational institutions of the country,, It has now enrolled, its medical department not 
included, (XX) students; it has a staff of seventy professors, several of them men of world-wide reputation, ami has 
attached (W lecturers some of tire mo«t eminent men in every department of learning. 

The scheme of instruction at the Johns Hopkins is the university course proper, viz.: advanced and special 
instruction, and its facilities, therefore, mechanical and practical, are as comprehensive as money affords. Its labora
tories, libraries, and bureaus of aids to research, and conveniences for study generally are of the most complete and 
convenient sort 

The principal buildings of tiiis university are shown iu an engraving of this matter. These buildings are: 1. The 
Central or Administration building, containing the president's office and class rooms for idawsteal and orient-.d studies; 
Si. The Library building, containing 70,000 volumes: 8, Tlit; Chemical Laboratory, large enough for 150 workers: 4. The 
Biological Laboratory; :>. The 1'hysieal Laboratory; 6. The - G y m " ; 7. Levering Hall, a Y. M. C. A. building, presented 
by BUG. LEVERING, merchant, and president of the Board of Trade: 8. McCoy Hall, bequest of the late Jno. VV. 
McCoy, containing the museums, botanical, zoological, mineral, etc., autograph, and literary, and numismatic collections. 
etc.; 0,10,11, IS. The president's residence and other smaller buildings. These are situated in a group at .Monument, 
Howard, and Eutaw Streets, in the heart of the city. The Medical College ami Johns Hopkins Hospital form an entirely 
distinct hist it n ti •d in ot.it, rt of the town. 

ayette and Carroll ton Avenues. It occupies 
graving on page 18 of this matter, a building 
•ted in 1̂ 74 at a cost of $100,000, and enlarged 

[^organized in 1888. It is free to certain 
land counties and to this city: all others 
ach representative in the General Assorn-
tlents are admitted who pay fifty dollars 

a year tuition. Of the latter class 
there are at present 130, making 
a Uttal of 384 in attendance in 
the Normal Department. There 
Ave, besides, forty-nine, students 
in the Academic Department, 
who pay from forty to fifty dol
lars a year tuition. 

The whig recently added pro
vides a new laboratory, gymna
sium, study hall, and 8bf4 room. 
The school is handsomely and 
completely equipped now for In
struction in the sciences and in 

ational manual training for 
the young men, and cookery for 
the young ladies. It has a staff 
id' thirteen competent instruct
ors, headed h\ PBOF, K. U. 
PKKTTYMAN. who lias been its 
principal since tMft 

Hi- experience, both in peda
gogy and the practical concerns 
Of life, fits him especially well 
for this position. He is a native 
of Delaware and a graduate of 
Dickinson College, Pennsylvania. 

ind Institute School < Laboratory Class, Maryland Slate Normal School. 

ot.it


JOHNS HOPKINS, rounder of Johns 
kins University and Hospital. 

Hop 

representation of Renais
sance reproductions, antique 
casts and terracottas, ceram
ics, marbles, and bronzes. 
The lecture season provides 
Baltimore with a course of 
thirty loetures by the most 
eminent exponents of the 
knowledge and culture of 
the day in literature, art, 
theology, archeology, and 
science generally. 

The conservatory of music 
has B director and nine expe
rienced profess us.and affords 
instruction to ail vaneed 
pupils only. Concerts and 
recitals by the faculty, assist
ed by trained pttoemeam $md 
the most proficient of the 
pupils, ain given during the 
winter. The examinations 
are Critical, and the school has a great reputation. It is second to 
none, indeed, in the country in this regard. 

Mr. l\-abody's aim in the establishment of this institution was (o 
furnish a helping hand to youth of talent and ambition, and generally 
to improve the public taste with respect to letters and the arte. To 
Dii. P. II. UHLF.U as provost, along with certain committees, this 
purpose is entrusted. A body of fifteen trustees has general manage 
ment of this institution. 

The MARVLAXD INSTITUTE SCHOOL OF ABT AM) 
DESIGN was urbanized in IH'I'i, and reorganized in 1847. Jt occupies 

'. the upper part of the Marsh Market, shown in Ihe engraving on page 
17, a structure which cost, in 1851, 1106,000. Its quarters are espe

cially suited for it. There are wide, open spaces all round it, so that it has the amplest light and ventilation. The attendance 
at this institution during the past year was nearly 1,000, many of them bailing from other States. Nearly 30,006 have received 
instruction in the school since its organization; and many of its graduates have risen to eminence as artists, engineers, manufac
turers, architects and builders, and teachers, both here and elsewhere. 

The schools comprise a DAY SCHOOL devoted to the fine arts, in which are taught free-hand drawing, designing, painting 
in water eolors and in oil, modeling, and studies from life; and a NIGHT-SCHOOL, devoted to industrial drawing, in which 
are taught free-hand, mechanical, and architectural drawing. In the day-school students enter as " special : ' in any branch and 
for such period as they desire, a prerequisite, however, for the higher branches being a sullicient knowledge of drawing; or 

Bust *'t Sydney Lanier, Johns Hopkin 

as '• regulars," which comprehends a 
systematic training in all branches, 
extending through a course of four 
years. In the night-school students 
enter one branch only, as they may 
elect, the full course also covering a 
period of four years. Those students 
who successfully pass through a full 
course in either day or night school 
receive the diploma of the institute. 

The faculty, headed by I'lIOF. OTTO 

ENOCH PRATT, Founder of the F.noch Pratt 
Free Library. 

FS'f IIS, principal formerly of the Bos
ton Evening Drawing School, Cooper 
Institute, New York, United States 
Naval Academy, and director of the 
Slate Normal Art School of Massa 
cbusetts, is equal to that of any simi
lar institution in the country. 

The outfit devoted to the interests 
of these schools represents an outlay 
of over $179,000. It embraces, bo-
aides numerous Specimens and art 
accessories, a library of 20,000 vol

umes, largely relating to the arts and sciences. The equipment of the art and 
industrial classes— constantly being enlarged—includes a splendid collection 
of all the most important casts of antique figures and heads, specimens of de
signs in wrought iron, stained glass, terra-crtta. complete models of stationary 
and marine engines, steam pumps, and other machinery, structural details of 
buildings, etc., so that the most perfect facilities are provided for studying 
objectively in every department. 

The late WILUAn T. WALTERS, of the 
Walters Art (lallery. 

Ferry Bar Pavilion and Free Baths. 
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District Court, D. Maryland. 

NORRIS 
v. 

MAYOR A N D CITY COUNCIL OF 
BALTIMORE et al. 

Civil Action No. 3484. 

June 18, 1948. 

Action by Leon A. Norris against the Mayor 
and City Council of Baltimore and Maryland 
Institute for the promotion of the mechanic 
arts, for a declaratory judgment, and for other 
relief. 

Complaint dismissed. 

West Headnotes 

[1] Federal Courts <®= 411 
170Bk411 Most Cited Cases 

(Formerly 106k365(3)) 

Determination of whether corporation is 
acting as a state agency so as to be subject to 
constitutional restraints upon the state itself, 
or merely in a private capacity, requires that 
facts be independently appraised by federal 
court in order to secure uniform application of 
14th Amendment, and hence state decisions, 
though persuasive, are not controlling. 

U.S.C.A. Const.Amend. 14. 

[2] Federal Courts <@=>411 
170Bk411 Most Cited Cases 

(Formerly 106k365(3)) 

Federal court making judicial appraisal of 
effect of facts, in determining whether 
corporation is acting as state agency so as to 
be subject to constitutional restraints imposed 
upon state, is not bound by narrow and 
technical rules of local law but must consider 
question from larger viewpoint of fundamental 
constitutional rights. U.S.C.A. Const.Amend. 
14. 

[3] Constitutional Law <©=> 213(4) 
92k213(4) Most Cited Cases 

(Formerly 92k209) 

[3] Constitutional Law <®= 254(4) 
92k254(4) Most Cited Cases 
Of. 

(Formerly 92k251) 

The due process and equal protection provision 
of 14th amendment inhibits only such action 
as may fairly be said to be that of the states, 
and erects no shield against merely private 
conduct, however discriminatory or wrongful. 
U.S.C.A.Const. Amend. 14. 

[4] Constitutional Law <©= 213(4) 

Copr. ® West 2001 No Claim to Orig. U.S. Govt. Works 
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92k213(4) Most Cited Cases 
(Formerly 92k213) 

The conduct of a private corporation is private 
rather than public conduct and is not subject 
to restraints of 14th Amendment, and 
distinction between "private corporation" and 
"public corporation" is whether corporation is 
subject to control by public authority, state or 
municipal. U.S.C.A.Const. Amend. 14. 

[5] Constitutional Law <©=» 213(1) 
92k213(l) Most Cited Cases 

(Formerly 92k213) 

The managers, trustees, or directors of a 
corporation must not only be appointed by 
public authority but also subject to its control, 
in order to make the corporation a "public 
corporation" subject to restraints of 14th 
Amendment. U.S.C.A.Const. Amend. 14. 

[6] Constitutional Law <®=> 213(1) 
92k213(l) Most Cited Cases 

(Formerly 92k213) 

Action of private corporation of an educational 
nature does not become state action within 
scope of 14th Amendment merely because 
state or city advances moneys to corporation 
in substantial amount which thereby becomes 
mingled with other general funds of 
corporation. U.S.C.A.Const. Amend. 14. 

[7] Constitutional Law <®̂  213(1) 
92k213(l) Most Cited Cases 

(Formerly 92k213) 

The Maryland Institute for the Promotion of 
the Mechanic Arts is a "private corporation," 
not a "public corporation," in view of fact that 
its officers are not appointed by and it is not 
subject to control of public authority, 
notwithstanding receipt of public funds in 
consideration of free scholarships, and favored 
treatment as lessee of public property, and 
hence refusal of institute to admit Negro as 
student was not "state action" inhibited by 
14th Amendment. Laws Md.1825, c. 4; Laws 
Md.1849, c. 114; Laws Md.1904, cc. 87, 228; 
Laws Md.1878, c. 313; U.S.C.A.Const. 
Amend. 14. 

FOR EDUCATIONAL USE ONLY Page 2 

[8] Federal Courts <s=* 333 
170Bk333 Most Cited Cases 

(Formerly 106k326) 

Jurisdiction of federal District Court was 
properly invoked, without averment or proof 
of amount in controversy, for relief from 
alleged deprivation by state action of a 
personal right of equal protection of the laws. 
28 U.S.C.A. § 1343; U.S.C.A. Const.Amend. 
14. 

[9] Federal Courts <@̂  331.1 
170Bk331.1 Most Cited Cases 

(Formerly 170Bk331, 106k326) 

Prayer in the alternative for injunction 
against appropriations of public money to 
educational institution was essentially a 
taxpayer's suit of which federal District Court 
did not have jurisdiction without a showing 
that amount in controversy exceeded $3,000, 
and basis for assumption of jurisdiction was 
not furnished either by charge tha t 
appropriations were ul t ra vires or that 
taxpayer was denied due process. 28 U.S.C.A. 
§§ 1331, 1332, 1341- 1343, 1345, 1354, 1359; 
U.S.C.A. Const.Amend. 14. 

[10] Federal Courts <©^21 
170Bk21 Most Cited Cases 

(Formerly 106k264(2)) 

Where complaint prayed that institute be 
enjoined from excluding plaintiff as a student 
because of race or color and prayed in the 
alternative that city be enjoined from 
appropriating public money to the institute 
and court did not have jurisdiction of second 
cause of action because of want of allegation 
or proof of jurisdictional amount, the court's 
assumption of jurisdiction of the first cause of 
action and decision of question therein raised 
on the merits did not give the court 
jurisdiction to decide question raised by second 
cause of action. 28 U.S.C.A. §§ 1331, 1332, 
13341-1343, 1345, 1354, 1359. 

[11] Federal Courts &*6 
170Bk6 Most Cited Cases 

(Formerly 106k262.8(l)) 

Copr. West 2001 No Claim to Orig. U.S. Govt. Works 
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Generally, taxpayer's suit against local taxing 
body should be litigated in state rather than 
in federal courts, and all questions of state law 
should be authoritatively decided by state 
courts before federal constitutional question is 
presented for final determination by Supreme 
Court. 

[12] Federal Courts <®= 6 
170Bk6 Most Cited Cases 

(Formerly 106k262.4(l)) 

Federal courts are reluctant to interfere by 
injunction with state policy unless there is 
undoubted jurisdiction, and substantial justice 
can be accomplished only by use of injunction. 
*452 Charles H. Houston, of Washington, 

D.C., and Fred E. Weisgal, Harry O. Levin, 
and W. A. C. Hughes, Jr., all of Baltimore, 
Md., for plaintiff. 

R. E. Lee Marshall, of Baltimore, Md., for 
defendant Maryland Institute. 

Allan A. Davis, Asst. City Sol., of Baltimore, 
Md., for Mayor and City Council. 

CHESTNUT, District Judge. 

The plaintiff in this case, Leon A. Norris, a 
young negro resident of Baltimore City and 
citizen of the State of Maryland, made 
application on September 11, 1946, to the 
Maryland Institute for the Promotion of the 
Mechanic Arts, a Maryland corporation, for 
admission as a student for instruction in art 
and teacher training in art. The institute 
declined his application on the ground that for 
fifty years past it had maintained a consistent 
policy and practice of admitting only white 
persons as students. Thereafter the plaintiff 
filed this suit alleging that he had been denied 
a right solely on the ground of race and color 
contrary to the constitutional protection of the 
14th Amendment of the Federal Constitution 
which provides, among other things, that 'no 
State shall * * * deny to any person within its 
jurisdiction the equal protection of the laws'. 
The complaint prays for the following relief: 

(a) A declaratory judgment that the plaintiff 
is entitled to be received as a student at the 

Maryland Institute on the same terms as other 
citizens and residents of Baltimore City 
without regard to race or color; 

(b) that the Institute be enjoined from 
excluding him from such instruction solely 
because of race or color; 

(c) in the alternative, if the plaintiff is not 
entitled to the above relief, then that the other 
defendant, the Mayor and City Council of 
Baltimore, a municipal corporation, be 
enjoined from appropriating any public money 
or allocating any public property or resources 
to the Art Institute if *453 it is a private 
corporation not under the restraints of the 
Federal Constitution; 

(d) for damages in the amount of $20,000. 

In due course the defendants have answered 
denying that the plaintiff is entitled to any of 
the relief asked against either of the 
defendants; extended testimony has been 
taken particularly with regard to the history, 
management and activities of the Maryland 
Institute, and the case has been orally argued 
and briefs submitted by counsel for the 
respective parties. It will be noted at the 
outset that the jurisdiction of the court with 
respect to the declaratory judgment prayed for 
raises a question of federal constitutional law 
as to which this court clearly has jurisdiction; 
but the relief by way of injunction asked in 
the alternative against Baltimore City is in 
nature essentially a taxpayer's suit of which 
this court would have no jurisdiction in the 
absence of allegation or proof that the amount 
in controversy exceeds $3,000, which does not 
exist. From the evidence in the case I find 
the following facts. 

History of the Maryland Institute £ y 

The Maryland Institute was incorporated as a 
private corporation January 10JJ.826 [FN1] by 
citizens of Maryland, and functioned until 
1835 when the school plant was destroyed by 
fire. [FN2] The activities of the school were 
resumed in 1847 and steps were taken 
resulting in the incorporation of the Institute 
as a private corporation (for a period of 30 
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years) on February 13, 1850. (Acts of 
Assembly 1849, c. 114). The charter of the 
corporation was extended by Chapter 313 of 
the Acts of Assembly 1878, and by this Act an 
annual grant of $3,000 was to be paid by the 
State to the president of the Institute, without 
condition other than an annual report of 
activities to the Governor of the State. The 
principal corporate purpose and power was to 
promote the mechanic arts and maintain 
schools of art and design. 

FN1. Laws of Maryland 1825, c. 4. 

FN2. Maryland Institute Reports 1897-98, Library of 
Bureau of Legislative Reference, City Hall, 
Baltimore, Maryland. 

Negotiations between the Institute and the 
City of Baltimore concerning the site of the 
school resulted in an ordinance dated June 6, 
1850 (Ordinance No. 43 of June 6, 1850) which 
granted permission to the Managers of the 
Institute to erect a building for the Institute's 
use over the Market House at Centre Market 
(similar to Fanucil Hall in Boston) provided 
the plans for the building were approved by a 
Committee from the City Council, tha t the 
stall owners in the Market assent and tha t 
there be no interference with the use of the 
ground floor as a market. The City agreed to 
contribute $15,000 to the erection of a 
building on the condition that an equal 
amount be raised by public subscription. It 
was also provided that the hall to be 
constructed should be available rent free for 
any public meetings called by the Mayor. 
The actual cost of the building erected 
pursuant to this authorization was about 
$110,000, of which amount the City 
contributed approximately $20,000. [FN3] 

FN3. For subsequent Resolutions dealing with 
specific problems arising under this Ordinance, see 
Res. #43 of April 4, 1851 (providing for the 
payment of the agreed $15,000), and Res. #139 of 
June 23, 1851 (arrangement of market stalls, etc.) 

The building erected by the Institute was 
occupied as the home of the School until the 
structure was destroyed in the great fire of 
February 7-8, 1904, which swept over this and 

surrounding blocks. The City of Baltimore, 
acting pursuant to Chapter 87 of the Laws of 
Maryland 1904, condemned the land in the 
Centre Market area, acting through the Burnt 
District Commission. A realignment of 
streets was made in the area and a special 
'Centre Market Commission' appointed by the 
then Mayor erected, using public funds, the 
present Market Place structure at a cost of 
about $190,000. [FN4] 

FN4. For a complete report of the actions and 
discussions of the Centre Market Commission, see 
Minutes of the Commission, Library of Legislative 
Reference, City Hall, Baltimore, Md. 

By the Ordinance of the Mayor and City 
Council of Baltimore dated February 27, 1907 
[FN5] the Mayor was authorized to execute 
*454 a lease of the two upper stories of this 
new Market Place Building to the Institute for 
a period of 14 years commencing May 1, 1907, 
at the annual rent of $500, the lessee agreeing 
to make necessary repairs, and the City 
agreeing to furnish heat. Pursuant to a later 
Ordinance [FN6] a renewal of this lease was 
executed on May 11, 1921, for a period of 14 
years. Since the expiration of this lease no 
further lease has been executed but the 
parties have apparently continued the relation 
of landlord and tenant on the same terms, 
being now a holdover yearly tenancy. Some 
years ago, the use of the ground floor for a 
market was discontinued and thereupon 
Baltimore City made some changes in the first 
floor to adapt it for further use by the 
Maryland Institute, at a cost of $25,000, but 
without increasing the rental of $500 a year. 
However, for some years past the Maryland 
Institute has been charged with and paid the 
cost of heating the building at about $2,000 or 
more per year. 

FN5. Ordinance #233 of Mayor & City Council of 
Baltimore, Feb. 27, 1907. 

FN6. Ordinance #604 of Mayor & City Council of 
Baltimore, June 4, 1921. 

Throughout the years from 1881 to the 
present the City of Baltimore has maintained 
a contract relationship with the Maryland 
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Institute for the education of pupils in the 
schools of the Institute. These contracts have 
been much alike. By Ordinance No. 42 dated 
April 14, 1881, the City of Baltimore 
authorized the Mayor, City Comptroller and 
City Register to contract with the Maryland 
Institute for the instruction of a number of 
pupils in the School of Art and Design for a 
period of three years from September 1, 1881. 
Initially three pupils were to be appointed 
from each ward, and in the succeeding years 
one pupil was to be appointed by each member 
of the City Council. When a vacancy occurred 
the President of the Institute was to notify the 
member of the City Council entitled to fill the 
vacancy and the Councilman was then to 
appoint another pupil. Section 3 of the 
Ordinance required the President of the 
Institute in September of each year to report 
the names of the pupils so appointed and the 
vacancies existing, if any, and gave the Mayor 
the right to appoint should any member of the 
City Council entitled to fill a vacancy fail to 
do so for a period of two months. Section 4 of 
the Ordinance provided that the Mayor, City 
Comptroller and City Register should 
annually inspect the school and the manner in 
which the contract was being fulfilled, and if 
after such inspection the Comptroller was 
satisfied that the terms of the contract were 
being complied with he should pay the 
Institute $3,000 in September of each year for 
the education of the pupils. 

A further contract in similar form, but 
providing for a payment of $9,000 was 
authorized on March 7, 1893. [FN7] This 
authorization was for a period of eight years 
from September 1, 1892 (sic). This Ordinance 
of March 1893 was discussed at length in the 
case of Clark v. Maryland Institute for the 
Promotion of Mechanic Arts, 87 Md. 643, 41 
A. 126. The same arrangement was 
continued for a still further period of eight 
years from January 1, 1901. [FN8] 

FN7. Ordinance #26 of Mayor & City Council of 
Baltimore, March 7, 1893. 

FN8. Ordinance #74 of Mayor & City Council of 
Baltimore, Oct. 15, 1900. 

By another Ordinance approved May 18, 1908 
[FN9] the City authorized the extension of this 
contract relationship for a period of twelve 
years from January 1, 1909, on the same basis 
but at the annual figure of $12,000. This 
renewal, which normally would have 
terminated on January 1, 1921, appears never 
to have been formally extended but the 
arrangement has continued down to date, the 
amount of money appropriated annually 
varying in the later years, averaging about 
$25,000 a year in the recent years. 

FN9. Ordinance #115 of Mayor & City Council of 
Baltimore, May 18, 1908. 

Subsequent to the fire in 1904 the Maryland 
Institute felt in need of larger facilities to 
meet its increasing enrollment. There had 
been a total of $101,500 in insurance 
outstanding on the old Market Place Building, 
and from this insurance about $85,000 was 
realized as a result of the inability of some of 
the insurance companies *455 to pay the loss 
in full. [FN10] The Legislature by Chapter 
228 of the Laws of Maryland 1904, provided 
$175,000 to be used for the purchase of a lot 
and erection of a building for the Maryland 
Institute. With these available funds, plus a 
grant by Mr. Andrew Carnegie of $263,000 
(apparently obtained by the personal 
solicitation of Mr. John M. Carter, then 
president of the Maryland Institute [FN 11] 
and the donation by Mr. Michael Jenkins of a 
lot at the corner of Mt. Royal Avenue and 
Lanvale, the new Maryland Institute Building 
was erected. The total cost of this new 
building was approximately $500,000 

FN10. See Maryland Institute Reports, 1904-5, 
supra. 

FN11. See Maryland Historical Society Magazine, 
March 1948, p. 45, in article by Latrobe Weston. 

On the first question with respect to the 
prayer for declaratory judgment, it is apparent 
that the crucial issue is whether the Maryland 
Institute is a corporation exercising 
governmental functions, or only a private 
corporation not subject to public control, and 
responsible for its own policies and 
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management. If a private corporation only, 
its action its action in declining the 
application of the plaintiff does not constitute 
'State action'. Summarizing from the above 
history the interrelations of the Maryland 
Institute and the City of Baltimore and the 
State of Maryland, I find that these relations 
consist only of the following: 

1. The City for more than sixty years has 
made some annual payment to the Institute 
beginning with about $3,000 a year and 
presently amounting to about $25,000 a year 
under a contractual arrangement whereby 
each member of the City Council has the 
authority to appoint one student each year to 
the Institute free of tuition charges. 

2. The City rents to the Maryland Institute a 
large building owned by the City in the 
commercial district of Baltimore for the 
annual rental of $500; a real estate agent 
expressed the opinion that, if the City decided 
to rent the building for commercial purposes, 
the annual rental probably would be between 
$11,000 and $12,000. 

3. The only interrelations of the State of 
Maryland and the Maryland Institute are (1) 
the State by Act of the Legislature 
incorporated the Maryland Institute as a 
private corporation. Under the laws of 
incorporation the management of the 
corporation is entrusted to its members now 
consisting of 150 in number who annually 
elect the officers and twenty-one managers. 
The corporation has no outstanding stock, and 
it is generally called a non-profit corporation 
for certain educational purposes. (2) The State 
makes annual contributions to the Institute 
varying in amount and now about $16,500. 
For this contribution each of the 29 members 
of the Maryland Senate have the right to 
appoint to the Institute one student free of 
tuition charge. Currently the number of City 
and State students combined is about 100. 
The total enrollment of all students of all 
different classes at the Institute, including Mt. 
Royal Avenue Fine Arts Building and the 
Market Place Mechanical Arts Building, is 
about 2,000. 

4. Neither the City nor the State exercise any 
control whatever in the management of the 
affairs of the Institute subject only to the 
possible qualification that the City has the 
right annually to examine the course of 
instruction given at the Institute subject only 
to the possible qualification that the City has 
the right annually to examine the course of 
instruction given at the Institute to see that 
the terms of the contract for the appointment 
of students is being performed, and the 
Institute makes an annual report to the 
Governor of the State. 

The tuition rates charged by the Institute are 
comparatively small, ranging from $190 a 
year for day classes in the Fine Arts Building 
on Mt. Royal Avenue, to about $25 per year 
for students at Market Place where only night 
classes are conducted three evenings a week. 
The tuition rates have been kept low in order 
to give the benefit of instruction to a larger 
number of students, with the result that the 
operating profit is kept very small. 

The balance sheet of assets and liabilities of 
the Institute for 1947 shows net outright 
owned assets to the value of nearly 
$l,000,000,consisting of land and building 
(heavily depreciated), an endowment fund 
invested in stocks and securities of about 
$152,544.09, and an art collection 
accumulated over many years valued at 
$500,000. 

*456 The gross income of the Institute for the 
fiscal year 1947 was $184302.71. Included in 
this amount was $26,000 received from the 
City of Baltimore for student appointments 
and $16,500 from the State of Maryland. The 
tuition fees at Mt. Royal Avenue Building 
amounted to $107564.21, and from Market 
Place $18,770. The annual operating 
expenses aggregated $164,129.82 for that 
particular year leaving a net income of 
$20,172.89. The Market Place School had an 
operating deficit. The same net income for 
1946 was only $13,759.48. 

No officials of either the City or the State are 
members of the Institute nor on its Board of 
Directors, nor among its officers. Neither the 
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City nor State has ever appoint-d any, and 
have no authority to do so. Mr. Young, the 
present President of the Institute, was for 
some years Collector of Taxes of Baltimore 
City; but tha t was purely coincidental as he 
succeeded both his father and grandfather and 
grandfather as an officer of the Institute. 
Neither the City nor the State now has nor 
has ever had any control over the appointment 
of the Director of the Institute (presently Mr. 
Hans Scheuler, the well-known Baltimore 
sculptor), or its teaching staff or other 
employees. The Institute maintains 
something in the nature of a pension fund for 
its employees but they are not included in 
either the City or State pension fund. 
Neither the City nor the State in any way 
exercise any control over or participation in 
the formulation of the annual budget of the 
Institute. 

By the charter of Baltimore City under 
legislative authority public education is 
wholly conducted by a Board of School 
Commissioners (Md.Code 1939, Art. 77 Sec. 
182 et seq.; Baltimore City Charter). Ss. 91-
93. The Maryland Institute is not in any way 
a part of the Public School System, nor in any 
way subject to the authority of the School 
Board. In the public schools of Baltimore 
City, both elementary and high schools, there 
are general courses given in drawing and 
other subjects of art. To some extent the 
Maryland Institute furnishes parallel courses 
in mechanical and artistic drawing but differs 
in tha t it also offers to advanced art students 
instructions tending to qualify them for 
teaching art in the public schools and 
elsewhere. But successful graduation from 
the Institute in such a course does not 
automatically qualify the graduate to 
appointment as a teacher in the City schools, 
but only qualifies h im to take, along with 
other applicants, an examination for that 
purpose. The custom of segregation of the 
races, colored and white, has long prevailed in 
Baltimore City Schools where there are 
separate schools for colored pupils and for the 
white pupils. 

The plaintiff in this case did not apply for 
admission to the Market Place School of the 

Institute, but for the Fine Arts Course and 
Teachers' Training Course conducted 
exclusively at the Mt. Royal Avenue Building. 
The plaintiff is a taxpayer in Baltimore but 
the amount of taxes paid by him does not 
appear in the pleadings or evidence. The 
plaintiff has not proven that he has sustained 
any pecuniary damage by refusal of the 
Institute to accept him as a student. He has 
not sought or received an appointment to a 
scholarship at the Institute. 

Opinion 

The plaintiffs complaint is obviously 
patterned on the case of Kerr v. Enoch Prat t 
Free Library of Baltimore City, 4 Cir., 149 
F.2d 212, certiorari denied 326 U.S. 721, 66 
S.Ct. 26, 90 L.Ed. 427. In tha t case the Court 
of Appeals for this Circuit held, reversing this 
court, tha t the relations of the State of 
Maryland and Baltimore City to the Enoch 
Prat t Free Library, although originally 
incorporated by the State for management by 
a named Board of Trustees to be self-
perpetuating, had resulted in making the 
Library an instrument of public education and 
therefore the refusal of the Board of Trustees 
to admit a young colored woman, otherwise 
qualified, to its instruction class for 
prospective librarians, solely on account of her 
race and color, constituted 'State action' 
within the 14th Amendment,. As that case 
constitutes the law of this Circuit, the 
question is immediately presented whether on 
its facts, or within its principle, it governs this 
case. If so, its rule must be followed here. 
Therefore the legal and factual situations of 
the Pra t t Library must be closely compared 
with those of the Maryland Institute. The 
facts in the Prat t case are carefully *457 
reviewed in the opinion of the court. It was at 
once conceded by counsel for the plaintiff in 
this case that the facts of the two cases are 
very different. The question is whether the 
nature and extent of the difference requires a 
difference in result. For convenience, the 
facts of the two cases with respect to the 
relations of the State and City to the 
respective corporations, may be compared in 
parallel columns as follows: 
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Enoch Pratt 
Library 

Value of plant owned and used by None 

Value of plant owned by City but Over $4,000,000 
used by 

Annual gross income from 
property or activities of 

$6,000 to $8,000 

Maryland 
Institute 

$500,000 (cost) 

Lessee for $500 per 
year of one City 
building which, for 
commercial 
purposes, 
would rent for 
$12,000 
a year 

$184,000 

Annual sums paid by City and 
State 

Proportion of public funds 
received to total budget 

Over $800,000$42,500 (under 
contract for 
scholarships) 

993 About 23% (under 
contract) 

Public status of employees Included in municipal 
employees retirement 
system 

None 

Control of disbursements by City Made through City 
Bureau of Control 
and Accounts on 
vouchers submitted 
by Trustees 

None 

Salary checks for employees Issued by City Payroll None 
Officer 

Salary of employees 

Control of budget 

Conform to City None 
salary schedule 

Submitted to municipal None 
budget authorities 

The total effect of the State and City relations 
to the Pratt Library were summarized in the 
opinion of the Circuit Court of Appeals (page 
215 of 149 F.2d). Just before doing so the 
opinion noted that the District Court in 
deciding the case there had applied 'the rule, 
enunciated in state and federal courts, that to 
make a corporation a public one its managers 
must not only be appointed by public 

authority, but subject to its control. See 18 
C.J.S., Corporations, § 18, et seq.; Trustees of 
Dartmouth College v. Woodward, 4 Wheat. 
518, 671, 4 L.Ed. 629.' The opinion then cites 
a number of Maryland cases (two dealing with 
the Maryland Institute, Clark v. Maryland 
Institute for the Promotion of Mechanic Arts, 
87 Md. 643, 41 A. 126, and St. Mary's 
Industrial School for Boys v. Brown, 45 Md. 
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310), which applied this general rule to the 
facts of the particular cases and held the 
Maryland corporations there involved to be 
private *458 corporations. It was then said 
'These decisions are persuasive but in none of 
them was the corporation under examination 
completely owned and supported from its 
inception by the state as was the library 
corporation in the pending case.' (Italics 
supplied) 

Therefore as I read the opinion in the Pratt 
case, the decision is placed not upon 
disapproval in principle of the rule announced 
in the Maryland cases, but on the ground that 
the facts in the Pratt case distinguished it 
from the cited Maryland cases, particularly 
Clark v. Maryland Institute for the Promotion 
of Mechanic Arts, and St. Mary's Industrial 
School for Boys v. Brown, supra, because the 
Court of Appeals concluded from the facts that 
the Pratt Library was 'completely owned and 
supported from its inception by the state.' No 
such factual conclusion seems possible with 
regard to the Maryland Institute. 

[1][2] As the factual situation in the instant 
case is not comparable to that in the Pratt 
case, it remains to be considered whether the 
case of the Maryland Institute is within the 
principle of constitutional law with regard to 
what constitutes State action decided in the 
Pratt case. As I read it, the opinion in that 
case does not establish any new principle of 
federal law but only applies previously 
established principles to the facts of the 
particular case. The opinion does point out 
very clearly that to determine whether the 
corporation is acting as a State agency or 
merely in a private capacity, the facts must be 
independently appraised by the federal court 
in order to have a uniform application of the 
14th Amendment, and that therefore State 
decisions, although persuasive, are not 
controlling; and furthermore that in making 
the judicial appraisal of the effect of the facts, 
the court is not bound by narrow and technical 
rules of local law but must consider the 
question from the larger viewpoint of 
fundamental constitutional rights. Giving 
full weight to these well established principles 
the question remains in each factual situation 

whether the action taken amounts to State 
action. 

[3] In the latest pronouncement of the 
Supreme Court upon this subject (in the 
'restrictive covenants' case) it was said in the 
opinion by the Chief Justice: 

'Since the decision of this Court in the Civil 
Rights Cases, 1883, 109 U.S. 3, 3 S.Ct. 18, 27 
L.Ed. 835, the principle has become firmly 
embedded in our constitutional law that the 
action inhibited by the first section of the 
Fourteenth Amendment is only such action as 
may fairly be said to be that of the States. 
That Amendment erects no shield against 
merely private conduct, however 
discriminatory or wrongful.' (Italics supplied) 
Shelley v. Kraemer, 1948, 68 S.Ct. 836, 842. 

[4][5] In this case the discrimination was 
made by the Maryland Institute, a Maryland 
corporation. The ultimate question, 
therefore, is whether its action constituted 
private or public conduct. If the Institute is a 
private corporation, then its conduct is also 
private. The legal test between a private and 
a public corporation is whether the corporation 
is subject to control by public authority, State 
or municipal. To make a corporation public, 
its managers, trustees, or directors must be 
not only appointed by public authority but 
subject to its control. I understand this to be 
the well established general law resulting 
from both federal and state decisions. And I 
do not read the opinion in the Pratt case as 
disapproving that legal test. On the contrary, 
as I read the case, the court applied that test 
to the factual situation reaching the 
conclusion from its historical interpretation of 
the applicable legislation and financial history 
that the Trustees of the Pratt Library were in 
effect 'representatives of the state to such an 
extent and in such a sense that the great 
restraints of Constitution set limits on their 
action.' 

After extended consideration, I reach the 
conclusion that the legal and factual situation 
of the Maryland Institute does not bring its 
case within the scope of either the facts or the 
principle of the Pratt Library case. The 
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present legislative charter of the Maryland 
Institute was contained in the Act of 1878, c. 
313, and the prior expired charters are not 
essentially different in their provisions. By 
the Act of 1878 it was provided that the 
corporation should consist of its members from 
time to time *459 and should be managed by 
its officers and twenty-one managers annually 
elected by the members. The State made no 
designation of particular individuals as 
managers, and reserved no visitorial powers 
with regard to the management of the 
corporation other than the generally 
applicable legislation affecting private 
corporations. It has twice been expressly held 
by the Maryland Court of Appeals with 
respect to the Maryland Institute that it was 
not a public corporation according to the test 
of any reserved public control over the 
management of its affairs. In Clark v. 
Maryland Institute for the Promotion of 
Mechnic Arts, 87 Md. 643, 41 A. 126, 128, it 
was said in the opinion of the court: 

'The Maryland Institute is essentially a 
private corporation. It was not created for 
political purposes, nor endowed with political 
powers. It is not an instrument of the 
government for the administration of public 
duties. It has none of the faculties, cunctions 
of features of a public corporation as they are 
designated in the Regents Case, 9 Gill & J. 
365 (31 Am.Dec. 72), and the many other cases 
which have followed that celebrated decision. 
The Act of 1878, which renewed its charter, 
granted it the annual sum of $3,000, but this 
grant did not make it an instrumentality of 
government, nor make any change in its 
corporate character. The Regents Case, 9 Gill 
& J. (365), 398, (31 Am.Dec. 72), shows that it 
could not have such an effect. The Maryland 
Institute holds its property in its own right, 
and has the power to manage its concerns 
according to its own discretion within the 
limitations of its charter.' 

And in the earlier case of St. Mary's 
Industrial School for Boys v. Brown, 45 Md. 
310, 329, 330, in opinion by Judge Alvey 
(afterwards Chief Judge of the United States 
Court of Appeals for the District of Columbia) 
it was said with regard to the corporations 

there involved, including the Maryland 
Institute: 

'They are separate and distinct corporations, 
composed of private individuals, and managed 
and controlled by officers and agents of their 
own, and over which the City has no 
supervision or control, and for the 
management of which there is no 
accountability to the City whatever. No 
ordinance or resolution of the City Council can 
control the powers and discretion vested in the 
managing boards of these institutions, nor 
have the Mayor and City Council the power to 
determine who shall or who shall not receive 
the benefits of the charities dispensed by 
them.' 

And again, it was said in the opinion: 

'So far, therefore, as the City is concerned, 
these corporations are entirely separate from 
and independent of it, in all corporate action 
and control. And as to the Maryland Institute 
for the Promotion of the Mechanic Arts, the 
mere fact that the City may own the ground 
upon which the building is erected, or that the 
City, in its deed to the institution, has 
reserved certain privileges in the use of the 
Hall, as part of the consideration for the 
grant, cannot constitute that corporation a 
municipal agency. It is, like the other 
corporations just mentioned, without 
municipal relation, and is under no obligation 
to the City to discharge any mere municipal 
function for which it can legally claim 
compensation.' 

This statement of the rule of law authorizing 
the test as to whether the corporation was 
public or private has been the consistently 
applied doctrine of the Maryland Court of 
Appeals for more than a hundred years. 
Regents Case, 1838, 9 Gill & J. 365, 31 
Am.Dec. 72; Finan v. City of Cumberland, 154 
Md. 563, 141 A. 269; University of Maryland 
v. Murray, 1935, 169 Md. 478, 182 A. 590, 103 
A.L.R. 706. It is also the expressed federal 
rule as announced by the Supreme Court in 
the early cases of Dartmouth College v. 
Woodward, 4 Wheat. 518, 671, 4 L.Ed. 629, 
and Vincennes University, Board of Trustees 
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v. Indiana, 14 How. 268, 276, 14 L.Ed. 416. It 
is likewise the general law upon the subject. 
18 C.J.S., Corporations, Sec. 18, p. 394, et seq. 
Most of these cases are cited and reviewed in 
the opinion in the Pra t t case apparently 
without disapproval. With particular 
reference to the Maryland cases, the opinion 
referred to them as 'persuasive' but not 
conclusive, with respect to the different 
factual situation presented by the history of 
the Pra t t Library which, as the court found, 
was 'completely owned and supported from 
*460 its inception by the State' . (Italics 
supplied) 

From the above recited history of the 
Maryland Institute it appears that at least 
since 1881 there has been in force between the 
City and the Institute a contract whereby a 
certain number of free scholarships are 
allotted to nominees of the members of the 
City Council in consideration of which the 
City has paid to the Institute varying annual 
sums of $3,000 to $26,000 per year. In 1898 
when the Clark case was decided the amount 
was $9000. Presently it is $26,000. This not 
quite threefold increase is not disproportionate 
to the changing value of the dollar with 
respect to purchasing power. In the earlier 
case of St. Mary's School v. Brown, purely 
voluntary contributions had been made by 
Baltimore City to the several charitable and 
educational private corporations involved in 
that case. In a taxpayer's suit the Court of 
Appeals held that the City did not have 
legislative authority from the State to make 
these voluntary contributions to private 
corporations lacking in government control. 
But it was indicated that possibly a 
contractual relationship might be validly 
made between the City and the Institutions, or 
some of them. Apparently the contract with 
the Maryland Institute resulted from this 
suggestion. In the later Clark case the Court 
had before it the particular contract then in 
force between the City and the Institute. The 
existence of the contract was not considered to 
affect the legal status of the Institute as a 
purely private corporation not subject to 
public control. It did not make the Maryland 
Institute a part of the Public School System. 
87 Md. p. 662, 41 A. i29. 

[6] Counsel for the plaintiff advances a new 
and far-reaching proposition not within the 
principle of the Prat t Library Case. The 
contention is that whenever the State or 
Baltimore City as a municipal agency of the 
State, advances moneys to a private 
corporation of an educational nature in an 
appreciably substantial amount which thereby 
becomes mingled with other general funds of 
the institution, that action of the institution or 
City thereby becomes State action within the 
scope of the 14th Amendment. No authority 
is cited for this proposition and I know of 
none. In my opinion it is untenable. It is 
directly contrary to the long established law 
and practice of Maryland. At each session of 
the Maryland Legislature there is passed an 
Omnibus Appropriations Bill giving State aid 
to may private institutions for educational and 
charitable purposes. It is, I think, common 
knowledge and my understanding that many 
of these State aided institutions are private 
corporations which currently admit as 
students or inmates only white persons; while 
others are for the benefit of only colored 
persons. This policy and action of the 
Maryland Legislature was expressly approved 
by the Court of Appeals of this State in the 
case of Clark v. Maryland Institute for 
Promotion of Mechanic Arts, supra., [FN 12] 
where it was said, at page 663 of 87 Md., at 
page 130 of 41 A.: 

FN12. For instance, see Laws of Maryland, 1945, 
pp. 1249-1252, making appropriations to the 
following educational institutions: Charlotte Hall 
School; the Johns Hopkins University; McDonogh 
School for Boys; Maryland Institute; St. John's 
College; Washington College; West Nottingham 
Academy and Western Maryland College. For 
many of these appropriations the State received from 
the Institutions a number of free scholarships. See 
also Md. Code, 1939, Art. 77, Sees. 236-254. So 
far as I am aware all of these educational institutions 
are privately managed corporations receiving 
(possibly with some minor exceptions) only white 
students. Among the privately managed institutions 
of a charitable nature receiving State aid but 
exclusively for the benefit of colored persons I 
understand are Provident Hospital of Baltimore; St. 
Peter Clavers Industrial School (home for colored 
girls) and House of the Good Shepherd for Colored 
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Girls. I also understand that other appropriations 
are made both by State and City to a 'general 
welfare' fund distributed by State or City agencies to 
hospitals and other private charitable corporations 
that aid both white and colored irrespective of race 
or color, as for instance the Johns Hopkins Hospital. 

'But it cannot be doubted that the legislature 
has ample power to make appropriations to 
special objects, whenever, in its judgment, the 
public good would be thereby promoted. It 
has constantly exercised this power from the 
beginning of the State government. The 
legislature may make donations without 
regard to class, creed, *461 color or previous 
condition of servitude. The only condition 
limiting this exercise of this power is that it 
must in some way promote the public interest. 
The state has never surrendered this power to 
the general government, and never can 
surrender it without stripping itself of the 
means of providing for the good order, 
happiness, and general welfare of society.' 

And finally on this part of the case, it is to be 
importantly noted that the plaintiff has not 
received an appointment, nor has he ever 
sought such an appointment, by the City to a 
free scholarship under the contract between 
the Institute and the City, and is therefore not 
suing as a beneficiary of the contract. 
Therefore, the case does not present for 
decision what may be the federal rights of a 
plaintiff having such an appointment. 

[7] I conclude therefore that the plaintiff is 
not entitled to the declaratory judgment 
prayed for because the act of discrimination 
did not constitute 'State action'. It results 
that that portion of the complaint must be 
dismissed. 

Counsel for the plaintiff emphasizes the fact 
that the Market Place Building owned by the 
City is leased to the Maryland Institute for the 
nominal sum of $500 a year; and it is argued 
that in view of this fact the City is attempting 
to do indirectly what it could not do directly, 
that is, operate a public school contrary to the 
14th Amendment. In support of this 
contention reference is made to a recent 
decision of the District Court for the Southern 

District of West Virginia in the case of 
Lawrence v. Hancock, 76 F.Supp. 1004. But 
the facts of that case are very different from 
the instant case. There the City under 
legislative authority constructed at its own 
cost with the proceeds of bond issues, a 
swimming pool for public recreation and then 
leased it to a private corporation for $1.00 a 
year for operation, and it excluded negroes. 
The facts recited in the opinion, however, led 
the district judge to the conclusion of fact that 
the lease was a mere strategem or device for 
the express purpose of excluding negroes. 

The facts of this case entirely disprove any 
such existence of attempted evasion by the 
City. The Maryland Institute had been using 
a building on the same site constructed 
principally from its own funds, for fifty years 
prior to the great Baltimore fire of 1904. The 
land on which the building was constructed 
had always been owned by the City and the 
first floor had been used as a market. After 
the fire the City revised the surrounding 
streets but determined to rebuild the market 
and at the same time to construct two upper 
floors which later were rented to the Maryland 
Institute for continuation of its educational 
purposes in the field of the promotion of 
mechanical arts and mechanical drawing and 
design. The Fine Arts Department was, 
however, transferred to the new building on 
Mt. Royal Avenue erected at a cost of 
$500,000, none of which was contributed by 
the City, although some part was contributed 
by the State of Maryland. The bill of 
complaint in this case asks no relief with 
regard to the State's appropriations to the 
Maryland Institute. The policy of the Institute 
with regard to the admission of students was 
announced more than ten years before the new 
Market Place Building was built. The history 
of the matter, therefore, is quite inconsistent 
with any conclusion tha t the present lease of 
the building to the Maryland Institute is in 
the nature of an attempted evasion of 
constitutional rights. Moreover, the plaintiff 
has never applied for enrollment as a student 
at the Market Place building and the City has 
no relation whatever to the Institute's Mt. 
Royal Avenue building except its contractual 
relation for scholarships. 
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The alternative relief prayed for in the 
complaint invokes the equity jurisdiction of 
the court to enjoin the separate defendant, 
Baltimore City, from 'appropriating any 
public money or allocating any public property 
or resources' to the Maryland Institute 'if it is 
a private corporation beyond the restraints of 
the Federal Constitution and laws'. The 
reasons assigned for the injunction are that 
such appropriation of public money is (1) ultra 
vires and void and (2) constitutes the taking of 
plaintiffs property without due process of law 
in violation of the 14th Amendment. 

This part of the complaint, both as to 
jurisdiction of the court and on the merits 
*462 presents a different question from that 
heretofore discussed. Similar alternative relief 
was prayed for in the complaint in this court 
in the Pratt Library Case but was dismissed in 
the opinion of this court (54 F.Supp. 514, 526, 
527); but on appeal it was found unnecessary 
to discuss that feature of the case. I have 
concluded that this alternative relief in the 
present case should not be granted for 
somewhat different reasons than those stated 
by this court in the Pratt Library Case. 

[8][9] The prayer for alternative relief here 
does not present a case within the jurisdiction 
of this federal court. The plaintiff asserts 
federal jurisdiction for both branches of the 
case relying particularly on section 41, 
subsections (l)(a) and (14) of title 28 U.S.C.A. 
Under section 41(lXa) district courts are given 
jurisdiction of questions arising under the 
Constitution and the laws of the United States 
only where the amount in controversy exceeds 
$3,000 exclusive of interest and costs; while 
under subsection 14 the jurisdictional amount 
is not required. The relief prayed in this case 
against the Institute is for the alleged 
deprivation by State action of a personal right 
of the equal protection of the laws. And, 
therefore, the jurisdiction under subsection 14 
was properly invoked without averment or 
proof of the amount in controversy. Douglas 
v. Jeannette, 319 U.S. 157, 162, 63 S.Ct. 877, 
87 L.Ed. 1324; Hague v. C.I.O. 307 U.S. 496, 
530, 59 S.Ct. 954, 83 L.Ed. 1423 (separate 
opinion of Justice Stone). But the prayer for 
alternative relief is essentially a taxpayer's 

suit to protect the plaintiff from being 
required to pay allegedly unlawful taxes and, 
therefore, of course, relating only to his 
property and not to a personal constitutional 
right. Federal jurisdiction of a suit of this 
nature falls under subsection (l)(a) of section 
41 of title 28 which requires a showing that 
the amount in controversy exceeds $3,000. 
The complaint avers that the plaintiff is a 
taxpayer and the answer of the City admits 
this; but it is not alleged in the pleadings that 
the amount in controversy (that is the tax paid 
or to be paid by the plaintiff) exceeds $3,000; 
nor is there any proof in the case of any 
amount of taxes paid or to be paid by the 
plaintiff, by reason of the alleged invalid 
appropriation by the City. The charge that 
the appropriations are ultra vires obviously 
presents not a federal but only a State 
question. Snowden v. Hughes, 321 U.S. 1, 11, 
64 S.Ct. 397, 88 L.Ed. 497; Owensboro Water 
Works Co. v. Owensboro, 200 U.S. 38, 47, 26 
S.Ct. 24, 50 L.Ed. 361; Reese v. Holm, D.C., 
31 F.Supp. 435. The only other ground 
assigned for federal jurisdiction is lack of due 
process under the 14th Amendment. But 
with respect to taxpayers' suits or where 
property interests are involved in such a case, 
there must be a showing of the requisite 
amount in controversy. Scott v. Frazier, 253 
U.S. 243, 40 S.Ct. 503, 64 L.Ed. 883; Holt v. 
Indiana Mfg. Co., 176 U.S. 68, 20 S.Ct. 272, 44 
L.Ed. 374; Murphy v. Puget Sound, D.C., 31 
F.Supp. 318; Risley v. City of Utica, C.C.N.Y., 
168 F. 737; Colvin v. Jacksonville, 158 U.S. 
456, 460, 15 S.Ct. 866, 39 L.Ed. 1053; Rose 
Federal Jurisdiction and Procedure, 4th Ed. s. 
218, pp. 219220; Dobie on Federal Procedure, 
Sec. 72, pp. 253-255. 

[10] It results that we have in the one case 
two causes of action joined together, one 
within and the other without the federal 
jurisdiction. The question is whether when 
the court decides the question within federal 
jurisdiction on the merits, even though the 
relief is denied, it properly has jurisdiction to 
also decide the non-federal question. This 
very point was carefully considered in Hum v. 
Oursler, 289 U.S. 238, 24553 S.Ct. 586, 589, 
77 L.Ed. 1148, where, after stating the 
general rule that a federal court in such a 
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situation may in certain cases decide both 
questions, it was added: 

'But the rule does not go so far as to permit a 
federal court to assume jurisdiction of a 
separate and distinct nonfederal cause of 
action because it is joined in the same 
complaint with a federal cause of action. The 
distinction to be observed is between a case 
where two distinct grounds in support of a 
single cause of action are alleged, one only of 
which presents a federal question, and a case 
where two separate and distinct causes of 
action are alleged, one only of which is federal 
in character. In the former, where the federal 
*463 question averred is not plainly wanting 
in substance, the federal court, even though 
the federal ground be not established, may 
nevertheless retain and dispose of the case 
upon the nonfederal ground; in the latter it 
may not do so upon the nonfederal cause of 
action.' 

To the same effect see Pearce v. Pennsylvania 
R. Co., 3 Cir., 162 F.2d 524; FitzHenry v. Erie 
R. Co., D.C., 7 F.Supp. 880. The alternative 
relief in this case falls within the exception 
stated in Hum v. Oursler, supra. It does not 
constitute any ground in support of the first 
cause of action but is itself a separate and 
distinct cause of action against a defendant 
other than the one involved in the first cause 
of action. It therefore follows that the court 
does not have jurisdiction of this alternative 
relief; while, of course, the State court does 
clearly have such jurisdiction. St. Mary's 
Industrial School for Boys v. Brown, 45 Md. 
310 (a taxpayer's suit). 

[11] There are substantial reasons why the 
alternative relief prayed for should be 
litigated primarily in the State courts rather 
than in the federal courts. There is no 
diversity of citizenship between the parties 
and the suit is essentially merely a taxpayer's 
suit. It is generally preferable that such 
questions should be litigated in the State 
rather than in the federal courts. If the 
plaintiff relies upon a federal constitutional 
ground for resisting the tax and is 
unsuccessful in the Maryland Court of last 
resort, he can have the federal question 
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determined by the Supreme Court of the 
United States. It is desirable that all 
questions of State law should be 
authoritatively decided by the State courts in 
such litigation before the federal 
constitutional question is presented for final 
determination by the Supreme Court. 

[12] There is still another substantial reason 
why federal jurisdiction should be declined in 
this case. The plaintiff seeks a remedy in 
equity by injunction contrary to a 
longstanding important feature of Maryland 
State policy, - in balancing equities in this 
case it is apparent that the granting of the 
injunction would be of slight benefit to the 
plaintiff compared to the detriment of many 
Maryland State aided institutions. Federal 
courts should properly be reluctant to interfere 
by injunction with State policy unless there is 
undoubted jurisdiction, and substantial justice 
can be accomplished only by use of the 
extraordinary equitable remedy of an 
injunction. See Douglas v. Jeannette, 319 
U.S. 157, 63 S.Ct. 877, 87 L.Ed. 1324. 

For these reasons I conclude as a matter of 
law that the alternative relief prayed for in 
the complaint must also be dismissed, for lack 
of jurisdiction and therefore 'without 
prejudice'. 

END OF DOCUMENT 
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Circuit Court of Appeals, Fourth Circuit. 

KERR et al. 
v. 

ENOCH PRATT FREE LIBRARY OF 
BALTIMORE CITY et al. 

No. 5273. 

April 17, 1945. 

Appeal from the District Court of the United 
States for the District of Maryland, at 
Baltimore; W. Calvin Chesnut, Judge. 

Action by T. Henderson Kerr and another 
against the Enoch Pratt Free Library of 
Baltimore City and others for pecuniary 
damages, for injunctive relief, and for 
declaratory judgment. From a judgment 
dismissing the complaint, 54 F.Supp. 514, 
plaintiffs appeal. 

Reversed and remanded. 

West Headnotes 

106k8) 

The determination whether refusal to receive 
a Negress as a member of library training 
course violated the Fourteenth Amendment 
and Civil Rights Act, prohibiting a state from 
denying equal protection of the laws, involved 
a federal question for federal courts which 
were not to be governed merely by technical 
rules of law but should appraise the facts in 
order to determine whether board of trustees 
of library corporation might be classified as 
representatives of the state to such extent that 
their action was subject to constitutional 
restraints imposed upon the state. 42 
U.S.C.A. §§ 1981, 1983; U.S.C.A.Const. 
Amend. 14, § 1. 

[2] States <®=> 87 
360k87 Most Cited Cases 

The maintenance of a public library is a 
proper function of the state. 

[3] States <©=> 45 
360k45 Most Cited Cases 

[1] Constitutional Law <®=> 47 
92k47 Most Cited Cases 

[1] Federal Courts <©=> 221 
170Bk221 Most Cited Cases 

(Formerly 106k282.2(ll), 106k282(3), 

The state may set up a board of trustees as an 
incorporated instrumentality to carry out its 
educational work. 

[4] Constitutional Law <®= 213(4) 
92k213(4) Most Cited Cases 
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Evidence established that, although donor 
furnished the inspiration and the funds 
initially for establishment of a free library in 
city, state's authority was invoked to create 
the institution and to vest power of ownership 
in one instrumentality and power of 
management in another with injunction upon 
former to see to it that latter faithfully 
performed its trust, and hence such 
instrumentalities were subject to 
constitutional restraints imposed upon the 
state itself. 42 U.S.C.A. §§ 1981, 1983; 
U.S.C.A.Const. Amend. 14, § 1. 

[5] Constitutional Law <©=> 219 
92k219 Most Cited Cases 

(Formerly 92k215) 

The special charter of city library whose funds 
were supplied by city and which was managed 
by private board of trustees created by donor 
was not construable as endowing the library 
with power to discriminate between people of 
the state on account of race, and if charter was 
susceptible of such construction it violated the 
Fourteenth Amendment, since the board of 
trustees must be deemed the representatives 
of the state. Acts Md.1882, c. 181; Acts 
Md.1908, c. 144; Acts Md.1927, c. 328; Acts 
Md.1939, c. 16; 42 U.S.C.A. §§ 1981, 1983; 
U.S.C.A.Const. Amend. 14, § 1. 

[6] Constitutional Law <&* 47 
92k47 Most Cited Cases 

In determining whether a library was a 
private corporation with authority to refuse to 
receive a Negress as a member of library 
training course, court must be guided not by 
technical rules of law of principal and agent 
but must determine whether trustees of the 
library corporation might be classified as 
representatives of the state. 42 U.S.C.A. §§ 
1981, 1983; U.S.C.A.Const. Amend. 14, § 1. 

[71 Civil Rights <&* 242(2) 
78k242(2) Most Cited Cases 

(Formerly 78kl3.13(3), 78k3) 

[7] Constitutional Law <®=> 219 

Page 2 

92k219 Most Cited Cases 
(Formerly 92k213, 92k215) 

Evidence including showing that the state 
through municipality continued to supply 
library corporation with means of existence 
established that library was an 
instrumentality of the state, and hence refusal 
to receive Negress as member of library 
training course violated Civil Eights Act and 
Fourteenth Amendment, notwithstanding 
executive control was vested in self-
perpetuating board first named by donor of the 
library. Acts Md.1882, c. 181; Acts Md.1908, 
c. 144; Acts Md.1927, c. 328; Acts Md.1939, c. 
16; 42 U.S.C.A. §§ 1981, 1983; 
U.S.C.A.Const. Amend. 14, § 1. 
*213 Charles H. Houston, of Washington, 

D.C. (W. A. C. Hughes, of Baltimore, Md., on 
the brief), for appellants. 

John Henry Lewin, of Baltimore, Md. (Harry 
N. Baetjer and Allen A. Davis, both of 
Baltimore, Md., on the brief), for appellees. 

Before PARKEE, SOPER, and DOBIE, 
Circuit Judges. 

SOPER, Circuit Judge. 

This suit is brought by Louise Kerr, a young 
Negress, who complains that she has been 
refused admission to a library training class 
conducted by The Enoch Pratt Free Library of 
Baltimore City to prepare persons for staff 
positions in the Central Library and its 
branches. It is charged that the Library is 
performing a governmental function and that 
she was rejected in conformity with the 
uniform policy of the library corporation to 
exclude all persons of the colored race from 
the training school, and that by this action the 
State of Maryland deprives her of the equal 
protection of the laws in violation of Sec. 1 of 
the Fourteenth Amendment of the 
Constitution of the United States and of the 
Civil Rights Act codified in 8 U.S.C.A. § 41. 
She asks for damages, as provided in that act, 
8 U.S.C.A. § 43, for a permanent injunction 
prohibiting the refusal of her application, and 
for a declaratory judgment to establish her 
right to have her application considered 
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without discrimination because of her race and 
color. Her father joins in the suit as a 
taxpayer, and asks that, if it be held that the 
library corporation is a private body not bound 
by the constitutional restraint upon state 
action, the Mayor and City Council of 
Baltimore be enjoined from making 
contributions to the support of the Library 
from the municipal funds on the ground that 
such contributions are ultra vires and in 
violation of the Fourteenth Amendment since 
they constitute a taking of his property 
without due process of law. 

The defendants in the suit are the library 
corporation, nine citizens of Baltimore who 
constitute its board of trustees, the librarian 
and the Mayor and City Council of Baltimore. 
The defendants first named defend on two 
grounds: (1) That the plaintiff was not 
excluded from the Training School solely 
because of her race and color; and (2) that the 
Library is a private corporation, controlled 
and managed by the board of trustees, and 
does not perform any public function as a 
representative of the state. The municipality 
joins in the second defense and also denies 
that its appropriations to the Library are ultra 
vires or constitute a taking of property 
without due process of law. The District Judge 
sustained all of the defenses and dismissed the 
suit. 

In our view it is necessary to consider only 
the first two defenses which raise the vital 
issues in the case. It is not denied that the 
applicant is well qualified to enter the 
training school. She is a native and resident of 
Baltimore City, twenty-seven years of age, of 
good character and reputation, and in good 
health. She is a graduate with high averages 
from the public high schools of Baltimore, 
from a public teachers' training school in 
Baltimore, has taken courses for three 
summers at the University of Pennsylvania, 
and has taught in the elementary public 
schools of the City. We must therefore 
consider whether in fact she was excluded 
from the training school because of her race, 
and if so, whether this action was contrary to 
the provisions of the federal constitution and 
laws. 

There can be no doubt that the applicant was 
excluded from the school because of her race. 
The training course was established by the 
Library in 1928, primarily to prepare persons 
for the position of library assistant on the 
Library staff. There is no other training school 
for librarians in the state supported by public 
funds. Applicants are required to take a 
competitive entrance examination which, in 
view of the large number of applications for 
each class, is limited to fifteen or twenty 
persons who are selected by the director of the 
Library and his assistants as best qualified to 
function well in the work in view of their 
initiative, personality, enthusiasm and serious 
purpose. Members of the class are paid $50 
monthly during training, since the practical 
work which they perform is equivalent to part 
time employment. In return for the training 
given, the applicant is expected to work on the 
staff one year after graduation, provided a 
position is offered. All competent graduates 
have been in fact appointed to the staff as 
library assistants, and during the past two or 
three years there have been more vacancies 
than graduates. 

*214 During the existence of the school, more 
than two hundred applications have been 
received from Negroes. All of them have been 
rejected. On June 14, 1933, the trustees of the 
Library formally resolved to make no change 
in the policy, then existing, not to employ 
Negro assistants on the Library service staff 
'in view of the public criticism which would 
arise and the effect upon the morale of the 
staff and the public' This practice was 
followed until 1942 when the trustees engaged 
two Negroes, who had not attended the 
Training School, as technical assistants for 
service in a branch of the Library which is 
patronized chiefly by Negroes. There are in all 
seventy senior and eighty junior library 
assistants employed at the Central Building 
and the twenty-six branches. There is no 
segregation of the races in any of them and 
white and colored patrons are served alike 
without discrimination. The population of 
Baltimore City is approximately eighty per 
cent white and twenty per cent colored. 

Notwithstanding the appointment of two 
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colored assistants in one branch of the 
Library, the board of trustees continued to 
exclude Negroes from the Training School for 
the reasons set forth in the following 
resolution passed by it on September 17, 1942: 

'Resolved that it is unnecessary and 
unpracticable to admit colored persons to the 
Training Class of The Enoch Pratt Free 
Library. The trustees being advised that there 
are colored persons now available with 
adequate training for library employment 
have given the librarian authority to employ 
such personnel where vacancies occur in a 
branch or branches with an established record 
of preponderant colored use.' 

It was in accordance with this policy that the 
application made by the plaintiff on April 23, 
1943, was denied. 

The view that the action of the Board in 
excluding her was not based solely on her race 
or color rests on the contention that as the 
only positions as librarian assistants, which 
are open to Negroes, were filled at the time of 
her application, and as a number of 
adequately trained colored persons in the 
community were then available for 
appointment, should a vacancy occur, it would 
have been a waste of her time and a useless 
expense to the Library to admit her. The 
resolution of September 17, 1942, and the 
testimony given on the part of the defendants 
indicate that these were in fact the reasons 
which led to the plaintiffs rejection, and that 
the trustees were not moved by personal 
hostility of prejudice against the Negro race 
but by the belief that white library assistants 
can render more acceptable and more efficient 
service to the public where the majority of the 
patrons are white. The District Judge so found 
and we accept his finding. But it is 
nevertheless true that the applicant's race was 
the only ground for the action upon her 
application. She was refused consideration 
because the Training School is closed to 
Negroes, and it is closed to Negroes because, 
in the judgment of the Board, their race unfits 
them to serve in predominantly white 
neighborhoods. We must therefore determine 
whether, in view of the prohibition of the 

Fourteenth Amendment, the Board is 
occupying tenable ground in excluding 
Negroes from the Training School and from 
positions on the Library's staff. 

The District Judge found that the Board of 
Trustees controls and manages the affairs of 
the Library as a private corporation and does 
not act in a public capacity as a representative 
of the state. Hence he held that the Board is 
not subject to the restraints of the Fourteenth 
Amendment which are imposed only upon 
state action that abridges the privileges or 
immunities of citizens of the United States or 
denies to any person the equal protection of 
the laws. His opinion, D.C., 54 F.Supp. 514, 
reviews at length the corporate history of the 
institution and applies the rule, enunciated in 
state and federal courts, that to make a 
corporation a public one its managers must 
not only be appointed by public authority, but 
subject to its control. See 18 
C.J.S.,Corporations, § 18, p. 394 et seq.; 
Trustees of Dartmouth College v. Woodward, 
4 Wheat. 518, 671, 4 L.Ed. 629. 

The Court of Appeals of Maryland has used 
this test in somewhat similar cases and has 
held corporations to be private in character 
although public funds have been placed at 
their disposal to aid them in serving the public 
in the exercise of functions which could 
appropriately be performed by the state itself. 
For example, the rule was applied in Clark v. 
Maryland Institute, 87 Md. 643, 41 A. 126, 
where a colored youth was refused admission 
to an educational institution to which he had 
been appointed by a member of the City 
Council of Baltimore under a contract between 
the City and the Institute which authorized 
each member of the Council to make one 
appointment in consideration of an annual 
appropriation *215 by the City of $9,000 per 
year for the education of the pupils. It was 
held that the Institute was within its rights in 
excluding colored persons because it was a 
private corporation and not an agency of the 
state, subject to the provisions of the 
Fourteenth Amendment. See also St. Mary's 
Industrial School v. Brown, 45 Md. 310; Finan 
v. City of Cumberland, 154 Md. 563, 141 A. 
269; University of Maryland v. Murray, 169 
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Md. 478, 182 A. 590, 102 A.L.R. 706; 
University of Maryland v. Maas, 173 Md. 554, 
197 A. 123; University of Maryland v. 
Williams, 9 Gill & J. 365, 31 Am.Dec. 72. 

[1] These decisions are persuasive but in none 
of them was the corporation under 
examination completely owned and supported 
from its inception by the state as was the 
library corporation in the pending case. 
Moreover, a federal question is involved which 
the federal courts must decide for themselves 
so that a final and uniform interpretation may 
be given to the Constitution, the supreme law 
of the land; and in the performance of this 
duty in the pending case, we should not be 
governed merely by technical rules of law, but 
should appraise the facts in order to determine 
whether the board of trustees of the library 
corporation may be classified as 
'representatives of the state to such an extent 
and in such a sense that the great restraints of 
the Constitution set limits to their action.' 
Nixon v. Condon, 286 U.S. 73, 88, 89, 52 S.Ct. 
484, 487, 76 L.Ed. 984, 88 A.L.R. 458; Smith 
v. Allwright, 321 U.S. 649, 662, 64 S.Ct. 757, 
151 A.L.R. 1110. 

With this test in view, we must examine the 
legal background and the activities of the 
Library. It was established in 1882 through 
the philanthropy of Enoch Pratt, a citizen of 
Baltimore. His purpose was to create an 
institution which would belong to the City of 
Baltimore and serve all of its people; but he 
was fearful lest its management might fall 
into the hands of local politicians who would 
impair its efficiency by using it for selfish 
purposes. Accordingly, he erected and 
furnished a central library building at a cost 
of $225,000 and provided a fund of $833,000 
and gave them to the city on condition that 
the city would create a perpetual annuity of 
$50,000 to be paid to the Board of Trustees for 
the maintenance of the Library and the 
erection and maintenance of four branches. 
But he also made it a condition of the gift that 
a Board of Trustees, to be selected by him 
from the citizens of Baltimore, be 
incorporated, with the power to manage the 
Library and fill all vacancies on the Board 
irrespective of religious or political grounds, 

and with the duty to make an annual report to 
the city showing the proceedings, the 
condition of the Library, and its receipts and 
disbursements for the year. These conditions 
were met; the corporation was formed, and the 
conveyances by gift were made to and accepted 
by the city which assumed the required 
obligations. 

The steps by which these objects were given 
legal effect included an Act of the Legislature 
of Maryland of March 30, 1882, Acts 1882, Ch. 
181; Ordinance No. 106 of the city of July 15, 
1882, Ordinance No. 64 of May 14, 1883, and 
Ordinance No. 145 of October 10, 1884. The 
Act described the terms of the gift and the 
means which it offered to perpetually promote 
and diffuse knowledge among the people of the 
city, empowered the city to accept the gift and 
to agree by ordinance, to be approved by the 
voters of the city, to make the stipulated 
annual payment and directed the city to 
appoint a visitor to examine the books and 
accounts of the trustees annually and report to 
the city, and in case of abuse by the trustees to 
resort to the proper courts to enforce the 
performance of the trust. The Act also named 
nine citizens of Baltimore to constitute the 
Board of Trustees and to be a body corporate 
by the name of 'The Enoch Pratt Free Library 
of Baltimore City,' and empowered them to fill 
vacancies in the Board and to do all necessary 
things for the control and management of the 
Library and its branches, and to make all 
necessary by-laws and regulations for the 
administration of the trust and the 
appointment of necessary officers and agents. 
The trustees were directed to make an annual 
report to the city of their proceedings and of 
the condition of the Library, with a full 
account of receipts and disbursements. The 
real and personal property vested in the city 
by virtue of the act, as well as future 
acquisitions, were exempted from state and 
city taxes. The ordinances of the city 
contained appropriate provisions to give effect 
to the plan. 

The Library was managed and conducted in 
accordance with these provisions until the 
year 1907 when Andrew Carnegie gave the 
city $500,000 for the erection of twenty 
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additional branch buildings on the sole 
condition that the city should provide the sites 
and an annual sum of not less than ten *216 
per cent of the cost of the buildings for 
maintenance. The city accepted the gift upon 
these conditions by Ordinance No. 275 of May 
11, 1907, and directed that the annual 
appropriation be expended by the trustees for 
the branch libraries in such mariner as might 
be specified by the city from year to year in its 
ordinance of estimates. The legislature 
impliedly ratified the gift by the Act of 1908, 
Ch. 144, by enacting an amendment to the 
city charter empowering the city to 
appropriate and pay over such sums as it 
might deem proper for the equipment, 
maintenance or support of the library, 
provided that the title of ownership to the 
property should be vested in the Mayor and 
City Counsel of Baltimore. 

By the year 1927 the central library had 
outgrown its quarters and the Legislature of 
the state, by the Act of 1927, Ch. 328, 
authorized the city, if the voters should 
approve, to issue bonds in the sum of 
$3,000,000 for the acquisition of additional 
real estate and the erection of a new building 
for a free public library in Baltimore City. The 
bond issue was authorized by Ordinance No. 
1053 of April 13, 1927, which was submitted 
to and approved by the voters. Thereafter the 
city acquired the necessary land and erected 
thereon a modern library which constitutes 
the central building of the institution. 
Ordinance No. 1195, approved December 16, 
1930, authorized the incorporation into the 
new site of the land previously occupied by the 
central building. The building has been 
completed and has been in use for some years 
past. The Library now includes this central 
building and twenty-six branches. 

The existing fiscal arrangement between the 
city and the Library throws strong light on the 
question now under consideration. The work of 
the Library has been so expended and its 
usefulness to the people of Baltimore has been 
so clearly demonstrated under the 
management of the Board of Trustees that the 
city has gradually increased its annual 
appropriations until they far exceed the 

obligations assumed by it under the gifts from 
Enoch Pratt and Andrew Carnegie. These 
obligations, as we have seen, amounted to the 
annual appropriation of $50,000 to meet the 
condition imposed by Mr. Pratt, offset by the 
income from the capital sum of $833,000 
donated by him, and also the annual 
appropriation of $50,000 to meet the condition 
of Mr. Carnegie's gift. But in addition, the city 
has appropriated large additional sums. The 
total amounted to $511,575 in 1943 and 
$650,086.90 in a944. In addition the city pays 
large sums for bond interest, bond retirement, 
and the retirement funds for library 
employees which in 1944 amounted to $82,160 
for bond interest, $86,000 for bond retirement 
and $40,000 for the retirement fund, so that 
the city's total contribution to the Library for 
the year 1944 totaled the sum of $858,246.90. 

Until ten years ago the appropriations made 
by the city were turned over to the trustees to 
be expended for library purposes; but for the 
past ten years all disbursements from city 
appropriations are made through the City 
Bureau of Control and Accounts on vouchers 
submitted by the trustees to the Bureau for 
payment. Salary checks are issued by the 
city's payroll officer and charged against the 
Library's appropriation. Library employees 
are not under the city's merit system, but 
their salaries conform to the city's salary scale 
and if an increase in salary or the creation of a 
new position is desired, the trustees are 
obliged to take up the matter with the Board 
of Estimates. The trustees submit an itemized 
budget to the city which is reviewed by the 
city's budget committee and the library 
budget is included in the regular city budget. 
All of the income of the Library is thus 
received from and disbursed by the city with 
the exception of an annual income of special 
gifts which has recently averaged from $6,000 
to $8,000 annually, or about one per cent of 
the city's outlay. 

By the Act of Legislature of 1939, Ch. 16, the 
city was authorized to include library 
employees within the municipal employees' 
retirement system, and this arrangement was 
accomplished upon the request of the trustees 
of the Library by Ordinance No. 961 of May 
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29, 1939. The annual contribution of the city 
to the retirement fund for library employees is 
about $40,000. 

From this recital certain conclusions may be 
safely drawn. First. The purpose which 
inspired the founder to make the gift and led 
the state to accept it, was to establish an 
institution to promote and diffuse knowledge 
and education amongst all the people. 

Second. The donor could have formed a 
private corporation under the general 
permissive statutes of Maryland with power 
both to own the property and to manage the 
business of the Library independent of the 
state. He chose instead to seek the aid *217 of 
the state to found a public institution to be 
owned and supported by the city but to be 
operated by a self perpetuating board of 
trustees to safeguard it from political 
manipulation; and this was accomplished by 
special act of the legislature with the result 
that the powers and obligations of the city and 
the trustees were not conferred by Mr. Pratt 
but by the state at the very inception of the 
enterprise. They were in truth created by the 
state in accordance with a plan which was in 
quite general operation in the Southern and 
Eastern parts of the United States at the time. 
[FN1] 

Third, during the sixty years that have 
passed since the Library was established, the 
city's interests have been greatly extended 
and increased, as the donor doubtless foresaw 
would be the case, until the existence and 
maintenance of the central library and its 
twenty-six branches as now conducted are 
completely dependent upon the city's 
voluntary appropriations. So great have 
become the demands upon the city that it now 
requires the budget of the Library to be 
submitted to the municipal budget authorities 
for approval and in this way the city exercises 
a control over the activities of the institution. 

We are told that all of these weighty facts go 
for naught and that the Library is entirely 
bereft of governmental status because the 
executive control is vested in a self 
perpetuating board first named by Enoch 

Pratt. The District Court held that Pratt 
created in effect two separate trusts, one in 
the physical property, of which the city is the 
trustee, and the other a trust for management, 
committed to the board of trustees, and that 
the purpose and effect of the act of the 
legislature 'was merely to ratify and approve 
the agreement between Mr. Pratt and the city, 
and to give the necessary authority of the 
state to the city to carry out the agreement'; 
and that the practical economic control of the 
Library by the city, by virtue of its large 
voluntary contributions, is immaterial, 
because 'the problem must be resolved on the 
basis of the legal right to control and not 
possible practical control through withholding 
appropriations.' 

[2] We do not agree with this analysis of the 
situation. It is generally recognized that the 
maintenance of a public library is a proper 
function of the state; and nowhere has the 
thought been better expressed than in Johnson 
v. Baltimore, 158 Md. 93, 103, 104, 148 A. 
209, 213, 66 A.L.E. 1488, where the court 
said: 

' * * * At the present time it is generally 
recognized and conceded by all thoughtful 
people that such institutions form an integral 
part of a system of free public education and 
are among its most efficient and valuable 
adjuncts. An enlightened and educated public 
has come to be regarded as the surest 
safeguard for the maintenance and 
advancement of the progress of civilized 
nations. More particularly is this true in 
republican forms of government, wherein all 
citizens have a voice. It is also true that 
education of the people ought not to and does 
not stop upon their leaving school, but must be 
kept abreast of the time by almost constant 
reading and study. It would therefore seem 
that no more important duty or higher 
purpose is incumbent upon a state or 
municipality than to provide free public 
libraries for the benefit of its inhabitants.' 

[3][4] It is equally true that the state may set 
up a board of trustees as an incorporated 
instrumentality to carry on its educational 
work, as it has done in the case of the 
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University of Maryland. See University of 
Maryland v. Murray, 169 Md. *218 479, 182 
A. 590, 103 A.L.R. 706; Maryland Declaration 
of Rights, Article 43, Md. Code 1939, Art. 77, 
Sec. 15. It is our view that although Pratt 
furnished the inspiration and the funds 
initially, the authority of the state was 
invoked to create the institution and to vest 
the power of ownership in one instrumentality 
and the power of management in another, 
with the injunction upon the former to see to 
it that the latter faithfully performed its trust. 
We know of no reason why the state cannot 
create separate agencies to carry on its work 
in this manner, and when it does so, they 
become subject to the constitutional restraints 
imposed upon the state itself. 

[5] We think that the special charter of the 
Library should not be interpreted as endowing 
it with the power to discriminate between the 
people of the state on account of race and that 
if the charter is susceptible of this 
construction, it violates the Fourteenth 
Amendment since the Board of Trustees must 
be deemed the representative of the state. The 
question of interpretation is not unlike that 
which was before the Supreme Court in Steele 
v. Louisville & N.R. Co., 323 U.S. 192, 65 
S.Ct. 226, where it was held that a labor union 
which was empowered by the Federal Railway 
Labor Act to represent a whole craft of 
employees could not discriminate against 
Negro members thereof. The court said, 65 
S.Ct.at pages 230, 232: 

'If, as the state court has held, the Act confers 
this power on the bargaining representative of 
a craft or class of employees without any 
commensurate statutory duty toward its 
members, constitutional questions arise. For 
the representative is clothed with power not 
unlike that of a legislature which is subject to 
constitutional limitations on its power to deny, 
restrict, destroy or discriminate against the 
rights of those for whom it legislates and 
which is also under an affirmative 
constitutional duty equally to protect those 
rights. If the Railway Labor Act purports to 
impose on petitioner and the other Negro 
members of the craft the legal duty to comply 
with the terms of a contract whereby the 

representative has discriminatorily restricted 
their employment for the benefit and 
advantage of the Brotherhood's own members, 
we must decide the constitutional questions 
which petitioner raises in his pleading. 

'We think that the Railway Labor Act 
imposes upon the statutory representative of a 
craft at least as exacting a duty to protect 
equally the interests of the members of the 
craft as the Constitution imposes upon a 
legislature to give equal protection to the 
interests of those for whom it legislates. 
Congress has seen fit to clothe the bargaining 
representative with powers comparable to 
those possessed by a legislative body both to 
create and restrict the rights of those whom it 
represents, cf. J. I. Case Co. v. National Labor 
Relations Board, supra, 321 U.S. (332), 335, 65 
S.Ct. 579 (88 L.Ed. 762), but it has also 
imposed on the representative a corresponding 
duty. We hold that the language of the Act to 
which we have referred, read in the light of 
the purposes of the Act, expresses the aim of 
Congress to impose on the bargaining 
representative of a craft or class of employees 
the duty to exercise fairly the power conferred 
upon it in behalf of all those for whom it acts, 
without hostile discrimination against them.' 

For like reasons we think that the charter of 
the Library which empowers the Board of 
Trustees to manage the institution for a 
benevolent public purpose should not be 
construed to authorize them to pass a 
regulation in respect to the appointment of its 
agents which violates the spirit of the 
constitutional prohibition against race 
discrimination. Nor do we assume that the act 
would be so interpreted by the Court of 
Appeals of Maryland which in Mayor & c. v. 
Radecke, 49 Md. 217, 33 Am.Rep. 239, pointed 
out the duty of the courts to look beneath the 
language of an act to find the true purpose of a 
grant of legislative power. In that case the 
court said: 'While we hold that this power of 
control by the Courts is one to be most 
cautiously exercised, we are yet of opinion 
there may be a case in which an Ordinance 
passed under grants of power like those we 
have cited, is so clearly unreasonable, so 
arbitrary, oppressive or partial, as to raise the 
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presumption that the Legislature never 
intended to confer the power to pass it, and to 
justify the Courts in interfering and setting it 
aside as a plain abuse of authority.' 

[6] In any event, it is our duty in this case in 
passing upon the nature of the library 
corporation and its relationship to the state 
not to be guided by the technical rules of the 
law of principal and agent, but to apply to test 
laid down in Nixon v. *219 Condon, 286 U.S. 
73, 52 S.Ct. 484, 76 L.Ed. 984, 88 A.L.R. 458, 
to which we have already referred. There the 
Supreme Court held that an executive 
committee of a political party, which had been 
authorized by a Texas statute to determine the 
qualification of the members of the party, was 
not acting merely for the political organization 
for which it spoke but was acting as a 
representative of the state when it excluded 
Negroes from participation in a primary 
election. In declaring that this action was 
subject to the condemnation of the Fourteenth 
Amendment the court said (286 U.S.at pages 
88, 89, 52 S.Ct.at page 487, 76 L.Ed. 984, 88 
A.L.R. 458): 

' * * * The pith of the matter is simply this, 
that, when those agencies are invested with 
an authority independent of the will of the 
association in whose name they undertake to 
speak, they become to that extent the organs 
of the state itself, the repositories of official 
power. They are then the governmental 
instruments whereby parties are organized 
and regulated to the end that government 
itself may be established or continued. What 
they do in that relation, they must do in 
submission to the mandates of equality and 
liberty that bind officials everywhere. They 
are not acting in matters of merely private 
concern like the directors or agents of business 
corporations. They are acting in matters of 
high public interest, matters intimately 
connected with the capacity of government to 
exercise its functions unbrokenly and 
smoothly. Whether in given circumstances 
parties or their committees are agencies of 
government within the Fourteenth or the 
Fifteenth Amendment is a question which this 
court will determine for itself. It is not 
concluded upon such an inquiry by decisions 

rendered elsewhere. The test is not whether 
the members of the executive committee are 
the representatives of the state in the strict 
sense in which an agent is the representative 
of his principal. The test is whether they are 
to be classified as representatives of the state 
to such an extent and in such a sense that the 
great restraints of the Constitution set limits 
to their action.' 

For further application of this principle, see 
Smith v. Allwright, 321 U.S. 649, 64 S.Ct. 
757, 88 L.Ed. 987. 

[7] We have no difficulty in concluding that in 
the same sense the Library is an 
instrumentality of the State of Maryland. 
Even if we should lay aside the approval and 
authority given by the state to the library at 
its very beginning we should find in the 
present relationship between them so great a 
degree of control over the activities and 
existence of the Library on the part of the 
state that it would be unrealistic to speak of it 
as a corporation entirely devoid of 
governmental character. It would be conceded 
that if the state legislature should now set up 
and maintain a public library and should 
entrust its operation to a self perpetuating 
board of trustees and authorize it to exclude 
Negroes from its benefits, the act would be 
unconstitutional. How then can the well 
known policy of the Library, so long continued 
and now formally expressed in the resolution 
of the Board, be justified as solely the act of a 
private organization when the state, through 
the municipality, continues to supply it with 
the means of existence. 

The plaintiff has been denied a right to which 
she was entitled and the judgment must be 
reversed and the case remanded for further 
proceedings. 

Reversed and remanded. 

FN1. We learn from Joeckel, The Government of 
the American Public Library, University of Chicago 
Press, 1935, that the oldest form of free public 
library existent today is that having a corporate 
existence. Accurate description of the libraries 
comprising this group is impossible because of the 
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many variations of legal detail but the essential 
distinction between these and other public libraries 
lies in the fact that control and sometimes ownership 
is vested wholly or in part in a corporation, 
association or similar organization which is not part 
of me municipal or other government. Frequently 
there is some form of contractual relationship 
between the corporation and the city. But regardless 
of legal organization, these libraries all render 
service freely to all citizens on precisely the same 
terms as public libraries under direct municipal 
control. No less than 56 or 17% of all the public 
libraries in American cities having a population in 
excess of 30,000 fall into this category. 
Geographically these libraries are confined to the 
East and especially to the South where more than 
one-third of the cities in the 30,000 or over 
population group are served by libraries of this type. 
The Enoch Pratt Free Library belongs to this group. 

END OF DOCUMENT 
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*1137 AN ADEQUATE EDUCATION FOR ALL MARYLAND'S CHILDREN: MORALLY 
RIGHT, 

ECONOMICALLY NECESSARY, AND CONSTITUTIONALLY REQUIRED 

Susan P. Leviton [FNal] 
Matthew H. Joseph [FNaal] 

Copyright ® 1993 by the Maryland Law Review, Inc.; Susan P. Leviton and 

Matthew H. Joseph 

Thousands of children from low-income families are not being adequately educated in Maryland. 
This unfortunate situation is resulting in a tremendous loss of human potential and capital, as well 
as creating an ever-increasing danger of complete class stratification. The emergence of a permanent 
underclass is inconsistent with any ideal of equality of opportunity and attacks the very foundation 
of our democracy. 

Marylanders cannot ignore this deepening crisis. Welfare dependency and incarceration of huge 
numbers of poor illiterates are draining the State's limited fiscal reserves, while crime and blight are 
spreading across political, social, and economic boundaries. The State can no longer afford to neglect 
such a large and growing segment of the population. The vitality of the State's economy is 
increasingly dependant on training every available individual for skilled employment. Economic 
competition is fierce and increasingly international, and properly trained workers are becoming 
scarcer. And as the population grows older, a smaller pool of workers will ultimately support an 
increasing number of retirees. 

The need for educational reform in Maryland is great. Such change inevitably bears a price tag that 
residents must either agree to pay now or face the twenty-first century with a diminished potential 
for prosperity. At the present time, the State's success at educating low-income children falls below a 
realistic standard of what is both needed and required. These children~and their parents-have 
limited political influence over state expenditures and educational *1138 activities. As such, the 
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need for judicial intervention is greater. If the political process fails, courts must rise to the call and 
protect the constitutional right of all Maryland children to an adequate and appropriate education. 

This Article describes the educational plight of low-income children and explores the political, 
social, moral, and economic costs of miseducation. It then analyzes the State's constitutional 
obligation to correct the problem and establish an effective public school system for all children. 
Finally, this Article outlines the process by which Maryland's current education system can be held 
accountable, improved, and brought into constitutional compliance. 

I. Successfully Educating Low-Income Children 

Certain identifiable groups of students are failing in school at disproportionately high rates. At 
various times during the last twenty-five years, educators have labeled these students "under-
achievers," "low performers," "disadvantaged," "culturally deprived," "educationally handicapped," 
and most recently, "at-risk." [FN1] Poverty is the best indicator of "at-risk" status. [FN2] Nationally, 
poor children are three times more likely to drop out of high school than nonpoor students, [FN3] and 
twice as likely to be low academic achievers. [FN4] Moreover, the longer a child lives in poverty, the 
stronger the correlation is to academic problems. [FN5] In addition, surrounding an impoverished 
child exclusively with other low-income *1139 students in school will have a negative impact on that 
child's education. [FN6] 

The State's own studies reveal the extraordinarily tight correlation between poverty and low 
achievement among Maryland school children. [FN7] Indeed, no other factor more accurately predicts 
educational performance than poverty. [FN8] 

Despite the tremendous failure at educating low-income children, these students are fully capable of 
matching the academic success of wealthier students. [FN9] In fact, some schools with low-income 
children are already succeeding, [FN10] and proven programs exist that can be readily implemented 
on a large scale. [FN11] Most promising are early intervention programs that serve to prevent 
younger children from experiencing academic failure and dropping out. [FN 12] The earlier a program 
intervenes, the better the results; [FN13] and researchers have developed dramatically successful 
pre- school, [FN14] kindergarten, [FN15] and *1140 elementary school programs, including Head 
Start, [FN16] Success For All, [FN17] Reading Recovery, [FN18] the Comer Model, [FN19] the 
Accelerated School Program, [FN20] and others. [FN21] These programs have helped low-income 
students complete their elementary education at a standard matching the national norms or better. 
Other programs have successfully targeted poor middle and high school students, [FN22] although 
*1141 the longer students are undereducated, the more expensive and difficult it is to bring them up 
to national standards. [FN23] 

In general, studies show that at-risk children benefit from structured programs with high 
expectations. [FN24] Programs that keep students with their peers, rather than pulling them out into 
separate classrooms, are also more effective. [FN25] Integration not only prevents stigmatization, but 
it also enables at-risk children to work with more able children and exposes them to the challenges of 
a more rigorous academic program. [FN26] Furthermore, individual attention is valuable whenever 
possible, whether in the form of smaller schools. [FN27] or computer assisted instruction. [FN28] 
Finally, programs that address non-educational barriers to academic success--for example, 
inadequate family involvement [FN29] and insufficient health care [FN30]~have received *1142 
increased focus. 

Unfortunately, even for the very successful interventions, the significance of favorable results 
diminishes each year after students leave the programs. [FN31] There is no magic pill that 
permanently cures at-risk students of their academic weaknesses. Although the intensity of the 
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services can be greatly reduced over time, [FN32] even the best pre-school or kindergarten program 
must be followed by continued intervention. [FN33] Nevertheless, the existence of these programs is 
proof that at-risk children can be helped and that we at least know what to do to begin to help. 

IT. The Undereducation of Low-Income Children 

[T]o those who need the best our education system has to offer, we give the least. The least well-
trained teachers. The lowest-level curriculum. The oldest books. The least instructional time. Our 
lowest expectations. Less, indeed, of everything that we believe makes a difference. [FN34] 

Despite the existence of proven instruction techniques and intervention programs, most schools 
continue to use ineffective and even counterproductive approaches. For example, children identified 
as underperforming are often stigmatized and suffer from the lowered expectations of their teachers, 
[FN35] who themselves are frequently *1143 the least qualified and experienced in their districts. 
[FN36] Schools often force at-risk children to repeat a grade, [FN37] despite clear evidence of the 
educational harm of this practice. [FN38] Furthermore, as early as elementary school, teachers and 
administrators place at-risk children in classes with other low achievers- a technique called tracking 
or ability grouping-where they tend to fall further behind other students. [FN39] Academically 
troubled children who are also from poor families are provided with often-ineffectual compensatory 
services. [FN40] Students who continue to fail are placed in segregated *1144 special education 
classes or schools, where they usually remain indefinitely. [FN41] In sum, these techniques are triply 
ineffective because they are used only after a student's school failure has significantly progressed; 
they do little or nothing to help the student catch up; and in fact, they often result in further 
slippage. [FN42] 

Yet if schools decided to use the effective programs described above, most schools would lack the 
financial resources to provide the programs for every low-income child. [FN43] Virtually every 
proven strategy entails substantial increased costs above the amount that a district normally spends 
on students who are not at-risk. [FN44] However, low-income students, despite their need for 
additional services, are more likely to attend the schools with the least money to spend. [FN45] 
These schools are often in cities with shrinking tax bases. [FN46] 

*1145 The failure to provide schools with the resources needed to implement effective programs is 
shortsighted. The high cost of improvement programs is justified by an overall cost savings, both for 
the school district, which needs fewer remedial services in the long run, and society, which gains 
more productive citizens and avoids welfare dependency and criminal activity. [FN47] Thus, money 
spent on proven strategies and high quality programs is a sound investment. [FN48] Indeed, failing 
to spend the money now is likely to result in tremendous political, economic, and social costs in the 
future. 

IH. Political, Social, and Moral Costs 

A dream has pervaded this country for over two-hundred years. A dream that is etched in our 
culture and in our national conscience. A dream that any American child could, through hard work 
and dedication, rise to the top and succeed in building a better life for himself and his children. . . . 
We are now in danger of losing that dream. For if you do not possess the basic skills required to 
survive in today's world, then you cannot get into the system, you cannot get a job, you cannot 
succeed, and you will spend a lifetime on the outside looking in. [FN49] 

The often-cited American rags-to-riches story is meant to be more than a fantasy. It is an important 
part of our ethos that even the poorest child can achieve the "American Dream" with its attendant 
economic success. In theory, every child is supposed to have an equal opportunity to achieve the 
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Dream. Education is the critical means by which less-advantaged children can climb the economic 
ladder. [FN50] The fact that poor children do not have access to the same *1146 quality of instruction 
as their more well-off peers threatens to shatter this ideal of equal opportunity. [FN51] The growing 
disparity in education threatens to undermine and destroy not only the democratic concepts of 
fairness and equal opportunity, [FN52] but may also create a permanent and isolated caste of 
undereducated, underskilled, and underemployed citizens. [FN53] This caste would pose an ever
growing threat of political radicalism and violent explosiveness. [FN54] The growing sense of 
isolation and victimization can only be diffused by providing real economic opportunity, which for 
young people starts with educational opportunity. 

This issue can have great impact on the nature of our democracy. [FN55] Our founding fathers 
recognized that an educated populace is needed for a democracy to survive. [FN56] Indeed, education 
is necessary for a person to be an effective and responsible citizen. [FN57] After all, today's low-
income students will soon constitute a large portion of the country's voters. [FN58] 

IV. Economic Costs 

The change our country is undergoing as it moves from a manufacturing, mineral and industrial 
economy to a service and technological economy has resulted in three altered characteristics of 
American labor that are extremely significant *1147 for education. First, business and industry can 
no longer absorb even a portion of the growing pool of unschooled, untrained, cheap, unskilled labor 
that formed the backbone of the American labor force in the past. Second, the failure of the schools to 
educate a large segment of the population has created a financial liability in terms of lost wages, lost 
taxes, incarceration, rehabilitation, welfare and delinquency which costs many times more than the 
cost of education. . . . Third, the private sector is already experiencing problems in acquiring the 
skilled labor necessary for the competitiveness and even the survival of American technology-
oriented business and industry. It is anticipated that this shortage of skilled labor will become much 
more extensive and critical in the years ahead. [FN59] 

Education-long a moral, social, and political need-is now inextricably bound to the economic future 
of this country and this State. There is a grave risk that without substantial educational reform, the 
standard of living in the United States will decrease. Our children will enjoy less prosperity than we 
do. 

The chronic undereducation of low-income children poses a particularly severe risk. Undereducation 
results in increased welfare dependency, drug use, participation in illegal activities, and 
incarceration. [FN60] Society pays for welfare, police, prisons, and courts, in addition to the economic 
and personal costs of the crimes committed and opportunities lost. Maryland is paying large and 
ever-increasing sums of money to support the welfare or jail expenses of adults who started life as 
poorly educated children in low-income families. [FN61] 

At a broader level, the economic costs are even greater, because the disenfranchised are not 
contributing positively to the economy, lacking both the education and skills to do so. Future trends 
indicate that not only is education becoming an increasingly important *1148 job requirement, but 
that the country will also need the skilled involvement of every citizen if it is to maintain its 
competitive position in the global economy. [FN62] 

A. The Economic Need for Improved Education in the Twenty-First Century 

In the past, well-paying, secure jobs were available for a sizeable fraction of high school dropouts in 
this country. The manufacturing sector provided opportunities for unskilled workers to attain 
middle-class incomes and enjoy relative prosperity. [FN63] Those days are largely over. [FN64] 
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Foreign competition decreased American heavy industry in the 1970s and 1980s, significantly 
reducing the total number of manual labor jobs. [FN65] The American economy now relies for much 
of its economic growth on service industries, which require of employees increased skills and 
sophistication. [FN66] 

As the global economy continues to evolve and expand, foreign countries are progressing beyond the 
scientific and technological capabilities of the United States. [FN67] This deficiency is evidenced by 
the fact that the United States has the lowest rate of productivity *1149 growth in the industrialized 
world. [FN68] Economic progress depends on the improved efficiency of American workers, [FN69] 
which in turn must be built on better-educated citizens with strengthened work skills. [FN703 Indeed, 
the vast majority of jobs in the new service economy demand higher levels of expertise than was 
required by previously common jobs, particularly those in the sciences, engineering, and 
mathematics. [FN71] The average new job in the early twenty-first century will require an education 
estimated to be one- and-a-half years beyond high school education. [FN72] Even the military, 
historically an employer of the last resort, no longer takes high school dropouts. [FN73] 

Students who drop out of high school, fail to finish high school with decent skills, or choose not to 
pursue post-secondary educations will find themselves increasingly left out of the American economic 
mainstream. [FN74] They will experience higher unemployment rates and lower earnings potential. 
[FN75] These missed professional opportunities for those who have been undereducated will 
translate, on a national level, into lost economic output and lost tax revenue totalling in the billions 
of dollars. [FN76] 

*1150 B. Demographics of the Changing Workforce 

Just as the American economy requires an increasingly high level of skill from its workers, students 
who have disproportionately failed to acquire these important skills in schools are becoming a 
dramatically growing part of the workforce. Americans can ignore these children only by risking 
their own prosperity, as these children will either become the backbone of the national economy or 
prove to be the deadweight that sinks the country's economic ship. By 2020, an estimated twenty-
seven percent of all children will be living in poverty. [FN77] While the proportion of children at risk 
of school failure is now estimated at almost thirty percent of the student population, dramatic 
increases are predicted. [FN78] 

Economic reliance on disadvantaged children is also likely to rise, as a result of a second 
demographic shift: the aging of the American population. As the work force ages, there will be fewer 
young people available to support a large retired community. [FN79] Social Security and many other 
pension systems rely on the continued contributions of current workers to support those no longer 
working. These demographic trends strongly suggest that neither the national nor the state economy 
will be able to rely exclusively on a young middle-class population to meet their labor needs in the 
twenty-first century. Each child who drops out of high school will be one more person unable to 
contribute effectively to the prosperity of the United States. The threat of these children dragging 
down the economy is growing and is of increasing concern to the American people. [FN80] As one 
report concluded, "The willful neglect of * 1151 America's poor children is not only immoral; it is 'just 
plain stupid."'[FN81] 

V. The Right to an Adequate, Substantially Equal Education 

In Maryland, the failure to educate impoverished children is not "just plain stupid;" it is 
unconstitutional. The State's Constitution maintains that "[t]he General Assembly . . . shall by Law 
establish throughout the State a thorough and efficient System of Free Public Schools; and shall 
provide by taxation, or otherwise, for their maintenance." [FN82] This language requires the State to 
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provide every child with an adequate education and equal educational opportunity. 

The Court of Appeals has never explicitly defined "thorough and efficient," the Education Clause's 
most important phrase. [FN83] In addition, the framers who drafted the language in 1867 never 
specifically discussed their intended meaning of these words. [FN84] This leaves four critical tools 
available to analyze the requirements of a "thorough and efficient" education. [FN85] First, and 
most importantly, *1152 the language "thorough and efficient" carried certain definitive meanings 
and implications for the framers and their contemporaries. [FN86] Second, the historical context in 
which the clause was adopted provides insight into the intent of the framers. Third, the 
interpretations of the words by the state legislature and its delegated agency, the Maryland State 
Board of Education, are illustrative. [FN87] Finally, the experiences of other states that adopted 
similar or identical language, both before and after 1867, provide important points of comparison and 
information, [FN88] particularly because the Maryland drafters knowingly selected language 
already used in three other state constitutions. [FN89] 

Today, virtually every state constitution contains an education clause, making comparisons 
inevitable. [FN90] Maryland's language requiring a "thorough and efficient" education is similar to 
language *1153 found in 12 other states. [FN91] State-funding-equity suits based on the "thorough 
and efficient," "thorough" or "efficient" language have proven to be extraordinarily successful in 
recent years, providing four of the five most current major victories for education reform. [FN92] 

A. History of "Thorough and Efficient" 

Educational reform was one of the great social and political movements of the nineteenth century. 
[FN93] For Thomas Jefferson, an educated people was essential for a self-governing democracy. 
[FN94] *1154 For Horace Mann, education created a unified citizenry out of the many different 
groups in the United States. [FN95] Equally important, a school of political economics arose based on 
Adam Smith's Wealth of Nations. [FN96] These writers advocated universal education as a means of 
enhancing the American economy and reducing crime and unemployment. [FN97] Jefferson, Mann, 
and the political economists fought for the creation of state-funded "common schools" in which poor 
children could receive the same quality of education as their wealthier peers. [FN98] They also 
maintained that all children had a right to education. [FN99] 

*1155 Based on these philosophies, Maryland's education reformers pursued change in the early 
and mid-1800s despite virulent resistance. [FN100] While some districts had established successful 
public schools, others had "made practically no headway in the education of children." [FN101] The 
antireformers, principally wealthy property and slave owners, who dominated the state legislature 
viewed education as a threat to the social order. [FN102] Only after the Civil War severely damaged 
the political and economic power of the slave owners were reformers able to pass a constitutional 
amendment that established an educational entitlement for every child in Maryland. [FN103] The 
1864 education clause called for "an uniform system of free public schools" [FN104] and specifically 
required the hiring of a state superintendent of schools who would have wide authority to improve 
the quality of education in the State. [FN105] 

*1156 The State's first superintendent, Libertas Van Bokkelin, quickly moved to establish a highly 
centralized system of public schools, [FN106] financed primarily by the state government. [FN107] 
Although he made dramatic headway, [FN108] resistance was significant. [FN109] Some citizens 
disliked the additional state tax used to pay for the schools, [FN110] while others resented the 
centralized nature of the system. [FN111] The old pro-Confederate forces, previously relegated to the 
political backwaters of the State, began reasserting themselves and mobilizing the anti-Union, anti-
Yankee forces. [FN112] These forces coalesced at the 1867 Constitutional Convention for the purpose, 
among others, of dismantling the state-controlled system of free public schools. [FN113] Ultimately, 
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however, they largely failed. 

A new education clause adopted in 1867 represented a compromise between reformers and 
antireformers; yet it was a compromise that heavily favored the reformers. Although the 
antireformers were able to excise the 1864 requirement of a state-run system, [FN114] *1157 they 
were unable to mandate a locally run system or eliminate the State's ultimate responsibility for 
education. [FN115] Instead, the convention adopted the "thorough and efficient" language, which 
maintained the State's commitment, adding a qualitative component to the constitutional mandate. 
[FN116] 

The various uses of the two words before, during, and after the convention prove that "thorough" 
and "efficient" each imply concepts of adequacy and effectiveness. Webster's dictionary defined 
"efficient" in 1864 as "causing effects; producing results; actively operative; not inactive, slack or 
incapable; characterized by energetic and useful activity." [FN117] An 1815 synonym for "thorough" 
was "complete," [FN118] and an 1872 dictionary defined "thorough" as "complete; full; perfect." 
[FN119] The delegates to the 1851 convention repeatedly used "efficient" to describe an adequate 
education system. [FN120] The unsuccessful education clause proposed by reformers in 1851 read, "It 
shall be the duty of the Legislature . . . to provide for the establishment of efficient common schools, 
adequate to the education of every white child of this State." [FN121] 

Horace Mann described his visionary common school, which provided adequate education for all 
children, as "efficienft]." [FN122] He *1158 used "thorough" to describe the education parents looked 
for in public schools, but could only find in the high quality private institutions. [FN123] Abraham 
Flexner and Frank Bachman, in their 1916 analysis of education in Maryland, repeatedly used 
"efficient" to describe their ideal system. [FN 124] 

Thus, in using these words, the delegates intended to mandate an adequate system of education 
throughout the State. [FN125] If they had meant anything else, they would not have used such 
strongly qualitative language. The major change from the 1864 clause to the 1867 version was to 
give the legislature greater freedom to design the structure of the State's education system without a 
requirement of full state centralization. 

B. The Hornbeck Decision 

In 1979, several Maryland school districts sued the State, claiming that the educational finance 
system violated the federal and state *1159 constitutions. [FN126] The Hornbeck court explained: 

The complaint alleged that because of the insufficiency of school funds caused by the State's 
discriminatory, unequal and inadequate school financing system, the plaintiff school boards were 
unable to meet their constitutional obligations under state and federal equal protection guarantees 
or under the "thorough and efficient" clause of § 1 of Article V m of the Maryland Constitution. 
[FN127] 

The plaintiffs argued that the State was constitutionally required to ensure equality of funding for 
each child in the State, [FN128] relying heavily on the equal protection clauses of both the federal 
and state constitutions. [FN 129] In order to determine whether the State violated the equal 
protection clauses, the Court of Appeals applied the rational basis test. [FN130] First, it found that 
the State's desire for local control was a legitimate governmental objective. [FN131] Second, it 
established that reliance on local taxation was a reasonable means to encourage the goal of local 
control. [FN132] Finally, the court explained that the financial disparities, which were at the heart 
of the plaintiffs' complaint, were simply the inevitable side effects of the State's legitimate reliance 
on local taxation. [FN133] 
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For the purpose of determining the meaning of "thorough and efficient," the Hornbeck decision is 
only indirectly helpful. For instance, the opinion does not define the precise requirements of the 
education clause. Indeed, because the plaintiffs provided no evidence that their schools were not 
providing an adequate education, [*1160 FN134] the court did not need to define "thorough and 
efficient" or determine whether any school failed to meet that constitutional standard. [FN 135] 

Nevertheless, the Hornbeck dicta generally hints at the meaning of the education clause. For 
example, the court commented that "the trial court did not find that the schools in any district failed 
to provide an adequate education measured by contemporary standards," implying that such a 
finding would have established a constitutional violation. [FN136] The court also described the 
mandate of Article VTH's "thorough and efficient" language as requiring no more than a "basic or 
adequate education," even though it provided no indication of what a "basic or adequate" education 
entailed. [FN137] The full meaning of "thorough and efficient," however, remained unresolved by 
the decision. 

C. What Quality of Education is "Thorough and Efficient?" 

The vision of the Maryland reformers who framed the "thorough and efficient" language parallel 
the national reformers and therefore entailed an educational system that served political, social, and 
economic goals. [FN138] First, the reformers expected schools to provide students with the skills 
needed to vote intelligently and to *1161 participate fully in the American democracy. [FN139] The 
mere ability to read the names in a voting booth would fall far short of the desired level of skills 
needed to understand the issues involved in an election and to remain reasonably involved between 
elections. [FN140] Second, the reformers' ideal placed responsibility on schools to provide enough 
exposure to American culture and values to bring a heterogenous group of students under a common 
philosophical umbrella. [FN 141] This goal required children to learn about the history and culture of 
the United States and its people. Finally, the reformers expected schools to provide all of Maryland's 
children with the skills needed to compete economically with people throughout the State and with 
those from other states. Today, this would include the language, mathematic, and scientific skills 
necessary to obtain a job in the service- and technology-based economy. Anything less than a high 
school education would irreparably hurt the chances of a person attempting to enter the economic 
mainstream. [FN142] 

Putting these political, social, and economic pieces together, a "thorough and efficient" education 
includes the basics, but should extend far beyond the "three Es" in both rigor and scope. [FN143] A 
system that produces barely literate graduates cannot possibly satisfy the "thorough and efficient" or 
"basic or adequate" requirements~nor can a system in which thousands of students fail to graduate 
at all. 

Judicial opinions from other states with similar constitutional language strongly confirm this 
requirement of a comprehensive education. The courts in West Virginia and New Jersey-states with 
"thorough and efficient" education clauses-established rigorous and broad constitutional standards 
that cover the ability of students *1162 to succeed economically, socially, politically, and morally. 
For example, in Abbott v. Burke, [FN144] the high court in New Jersey described the breadth of the 
constitutional mandate as it was to be understood in that state: 

Thorough and efficient means more than teaching the skills needed to compete in the labor 
market, as critically important as that may be. It means being able to fulfill one's role as a citizen, a 
role that encompasses far more than merely registering to vote. It means the ability to participate 
fully in society, in the life of one's community, the ability to appreciate music, art, and literature, 
and the ability to share all of that with friends. [FN145] 

The court therefore ruled that the New Jersey school system could not limit course offerings to basic 
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skills and still meet the constitutional mandate. [FN146] 

The West Virginia Supreme Court of Appeals subsequently explored and defined "the words 
'thorough,' 'efficient' and 'education' to ascertain the boundaries of the legislature's constitutional 
mandate." [FN147] In Pauley v. Kelly, [FN148] the court declared that a "thorough and efficient" 
system of schools must "develop as best the state of education expertise allows, the minds, bodies 
and social morality of its charges to prepare them for useful and happy occupations, recreation and 
citizenship, and do so economically." [FN149] The court further maintained that the constitutional 
provision "command s that the education system be absolutely complete, attentive to every detail, 
extending beyond ordinary parameters." [FN 150] In conclusion, the court found that "the Thorough 
and Efficient Clause requires the development of certain high quality educational standards, and 
that *1163 it is in part by these quality standards that the existing educational system must be 
tested." [FN151] 

Courts in Arkansas, [FN152] Idaho, [FN153] Montana, [FN154] and Texas [FN155] have also 
defined standards that are comprehensive. Indeed, of the states with "thorough and/or efficient" 
language, no court has conclusively rejected the requirement of a high-quality education. Even courts 
in Colorado, [FN156] Illinois, [FN157] Minnesota, [FN158] Ohio, [FN159] and Virginia, [*1164 
FN160] which have wavered somewhat in their declarations, tend to be conscious of the importance 
of a quality education. [FN 161] 

*1165 The board responsible for carrying out Maryland's educational mandate has also described 
the State's education obligation in broad and rigorous terms. The Maryland State Board of Education 
(MSBE or the Board), which is given broad authority over education by the General Assembly, 
[FN162] has asserted that the "mission of public education is to enable all students to grow 
intellectually, personally and socially, to become responsible citizens and to enjoy a productive life." 
[FN163] The Board expects the state to "provide each student the opportunity to graduate able to 
participate in an increasingly competitive world economy and job market, function as a responsible 
citizen in a democratic society, and achieve a personally fulfilling life." [FN164] 

The Maryland Department of Education has also established explicit criteria that it expects every 
school and school district to reach by 1995. [FN165] As part of the Maryland School Performance 
Program (MSPP), students must meet certain "satisfactory" standards described as "realistic and 
rigorous level s of achievement indicating proficiency in meeting the needs of students." [FN166] 
These standards are comprehensive. [FN167] 

Overwhelming evidence suggests that Maryland's education mandate, as embedded in the 
"thorough and efficient" clause, is to provide an education that enables all students to become 
effective citizens, workers, and members of society. 

D. Does "Thorough and Efficient" Require Equal Educational Opportunity? 

Constitutional drafters in 1864 were gravely concerned with the State's uneven quality of public 
education. [FN168] Their concern provided*1166 the original driving force behind Maryland's 
constitutional amendment regarding education. Public schools in a number of counties, particularly 
those with limited financial resources, were severely limited in scope and resources. [FN169] 
Everywhere, poor, rural, and black children lacked the same access to schools as their wealthier 
peers. [FN170] The schools in Baltimore City were relatively strong, [FN171] and one of the primary 
goals of educational reforms in the mid-1800s was to improve schools in other counties to the level of 
quality of schools in the city. [FN172] Taking a cue from drafters, the first State Superintendent 
moved forcefully to make an adequate quality education available to every child in Maryland. 
[FN173] 
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Although the drafters changed the language of Maryland's education clause from "uniform" to 
"thorough and efficient," there is no evidence that they wished to ignore the State's concern about 
*1167 inequality in education opportunity. The antireformers objected to a state-run system where 
the schools operated in a uniform fashion. [FN174] Nevertheless, the inclusion of "thorough" in the 
clause indicates a continued desire to end wide disparities in educational outcomes, even though each 
district might achieve that goal in its own unique way. 

The constitutional language does not require that every school be identical in structure, 
appearance, or operation. [FN175] Nor does it prevent some schools from offering services that other 
districts cannot or do not wish to provide. [FN176] The education clause, however, does require all 
schools to provide students with an education that enables them to compete for jobs in the State. At-
risk students who fail to receive the quality of education being provided to the vast majority of others 
are inevitably unable to compete for jobs with their better-educated peers. When this happens, it 
cannot be said that the students are receiving a "thorough and efficient" education. 

The Hornbeck court apparently implied that a constitutional system could exist where a few 
students receive a "Chevrolet" education, while all other students receive a "Cadillac" education, as 
long as the "Chevrolet" version constituted a "basic public school education." [FN177] Yet it is 
impossible-and illusory-to define a "basic public school education" without any reference point at 
all. To illustrate, in a state where very few students attend secondary school, a high school education 
might be constitutionally optional. But where a certain quality and scope of education is standard 
across the state, students who fail to receive that type of education are placed at an unconstitutional 
disadvantage. Consequently, the "thorough and efficient" clause does mandate some degree of 
equality of educational opportunity within Maryland. That equality need not be exact, but it must be 
such that students at the lower end are not shut out of mainstream opportunities. 

Courts from other states have unanimously found "thorough and efficient," or similar language, to 
require a component of equality. *1168 [FN178] As in Maryland, the drafters in those states were 
motivated by the desire to make education accessible to all students, in particular the impoverished 
and minorities. In New Jersey, for example, the high court emphatically stated, " W e do not doubt 
that an equal educational opportunity for children was precisely in mind when the delegates 
approved the education clause in 1875 . The mandate that there be maintained and supported 'a 
thorough and efficient system . . .' can have no other import." [FN179] The Supreme Court of 
Kentucky similarly stated: 

Each child, every child, in this Commonwealth must be provided with an equal opportunity to 
have an adequate education. Equality is the key word here. The children of the poor and the children 
of the rich, the children who live in the poor districts and the children who live in the rich districts 
must be given the same opportunity and access to an adequate education. [FN 180] 

*1169 It is clear that equal educational opportunity does not exist where one group of students is 
receiving a significantly poorer education than others. To provide opportunity for these children, the 
State must provide the programs that have proven effective for atrisk students, even if those 
programs cost additional money. As the court in New Jersey proclaimed, achieving a thorough and 
efficient education for disadvantaged children "necessarily means that in poor urban districts 
something more must be added to the regular education in order to achieve the command of the 
Constitution." [FN181] A system that does the opposite-spends more money on wealthy students 
than low- income children-violates the constitutional command. [FN182] 

In a state educational finance system that depends heavily on local funding (for example, property 
taxes), poor districts are unable to raise as much money as wealthier ones. [FN183] As a result, poor 
districts are unable to provide intensive services to low-income students. [FN 184] Without such 
services, these students cannot and do not receive a "thorough and efficient" education. Thus, a state 
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school system that fails to implement effective programs for poorly performing low-income students 
because of heavy reliance on local funding is unconstitutional. [FN 185] 

*1170 E. How Much Discretion Does the State Have? 

The words "thorough" and "efficient" require interpretation and elaboration to become working 
standards by which a specific education system can be judged for constitutionality. Often the drafters 
of constitutional language purposefully use language that is able to bend and adjust to the changing 
needs of society. [FN186] As the Maryland Court of Appeals explained: 

The meaning of the Constitution is not restricted to the meaning of particular words employed as 
they were understood at the time of its adoption. . . . [The framers] could not, of course, foresee what 
changes were to come, so they wisely did not attempt to define what they meant by education. They 
left that to be interpreted in the light of conditions at any given time when such a question should 
arise. [FN187] 

Following a line of precedent, the Hornbeck court recognized that the standards required by the 
education clause were not completely fixed by the drafters, but changed according to "contemporary 
educational standards." [FN188] Courts in other states have agreed unanimously, [FN189] adding to 
the educational mandates services not common 100 years ago, but considered necessary in modern 
*1171 society. [FN190] 

Courts have often viewed the legislature as the more appropriate body to add flesh to the vague 
constitutional skeleton of education clauses and keep their mandates consistent with the changing 
times. [FN 191] However, courts have not given complete freedom to state legislatures, insisting that 
legislative interpretations be bound by the purpose and values imbedded in the constitutional 
educational clauses themselves. [FN192] The Hornbeck court clearly distinguished between the state 
government's educational standards and those required by the constitution, recognizing the 
possibility that the state- defined standards might not live up to the constitutional requirements. 
[FN193] 

State high courts are obligated to interpret their states' constitutions and to judge whether a 
mandate is being put into effect. [FN 194] Without judicial intervention, citizens cannot enforce their 
constitutional*! 172 rights against intrusions or neglect by the other governmental branches. This is 
especially true with respect to those who have a limited voice in the legislature. While the precise 
definition of "thorough and efficient" must change over time, the phrase will become meaningless if 
it is fully subject to the whim of whomever dominates the legislature. 

Certainly, the delegates at the 1867 Constitutional Convention sought to provide more flexibility to 
the state legislature as to the structure of Maryland's public school system. [FN195] Indeed, they 
removed the explicit educational structure mandated by the 1864 education clause. [FN196] Yet, the 
new language obligated the State to set up a system of "thorough and efficient" public education: 
instituting a statewide system of adequate quality, providing equal opportunity, and producing 
effective citizens and contributing members of society. [FN 197] Had the drafters wished to give 
complete freedom to the legislature, they would have omitted an education clause altogether or 
taken out the "thorough and efficient" language that demands adequate standards throughout the 
state. As a delegate to the Ohio constitutional convention of 1850-51~where the "thorough and 
efficient" language originated [FN198]~said, " i f we should leave everything to the legislature, why 
not adjourn this convention sine die, at once?" [FN199] 

F. Is Effort Alone Enough? 

A key issue is whether the State can defend its educational record simply by pointing to its various 
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attempts to improve education across the state and, in particular, its attempt to help low-income 
students perform at a higher level. The case for requiring results instead of effort alone is strong. 
The "thorough and efficient" language established a qualitative mandate that focused on results 
without excusing well-intentioned but ultimately inadequate and ineffective state efforts. Indeed, by 
definition such a system would not be "efficient," as it would cost money without producing results. 

*1173 On the other hand, the State cannot be expected to do the impossible. For example, because 
many severely mentally disabled children cannot attend college, the State cannot be expected to 
provide college- preparatory courses to every such child. Nevertheless, the State cannot rely on 
stereotypical or erroneous impressions of students' abilities. The State's obligation must be based on 
what state-of-the-art research indicates about the capabilities of each child. [FN200] For example, 
until the 1960s, many handicapped students were viewed as uneducable and were excluded from the 
nation's public schools. [FN201] Only after research and experience demonstrated that all children 
could learn-including the severely disabled- did courts find a state obligation to provide public 
education, as well as additional special programs and services. [FN202] 

If evidence existed that low-income students were unable to learn or achieve the level of skills of 
wealthier children, no constitutional violation would occur when those children failed to do well in 
school. [FN203] Research, however, has revealed numerous programs and educational strategies 
that, when properly implemented, allow at-risk students to achieve up to national norms. [FN204] 

These programs cost significantly more than regular programs and are therefore impossible to 
implement in many local districts that badly need them. Yet high cost is not an excuse for the State's 
failure to fund and implement necessary programs for at-risk students. The framers determined the 
appropriate balance between educational quality and state finances when they drafted the "thorough 
and efficient" language, which the citizens of the state then approved. Had the framers wanted to 
limit the State's financial *1174 commitment, they could have adopted language similar to 
Alabama's constitution: 

It is the policy of the State of Alabama to foster and promote the education of its citizens in a 
manner and extent consistent with available resources, and the willingness and the ability of the 
student, but nothing in this Constitution shall be construed as creating or recognizing any right to 
education or training at public expense. [FN205] 

Maryland has not taken such an approach, and Maryland's education clause should not be diluted to 
reflect such an approach. 

The Hornbeck decision did include one statement referring to effort: "[E]ducation need not be 
'equal' in the sense of mathematical uniformity, so long as efforts are made, as here, to minimize the 
impact of undeniable and inevitable demographic and environmental disadvantages on any given 
child." [FN206] However, the court's statement refers to the plaintiffs' claim of "mathematical 
uniformity" of finances, not the overall effort of State money and oversight, the result of which must 
be an adequate education which gives every child a reasonable chance to compete for typical jobs in 
the changing state economy. 

G. Does "Thorough and Efficient" Require Local Control? 

Under the Hornbeck court's equal protection analysis, local taxation and the resulting financial 
disparities were justified as a rational means of achieving the legitimate state purpose of local 
control. [FN207] The court correctly noted that local control was an important goal for many 
delegates at the 1867 convention and provided the underlying rationale behind changing the system 
from "uniform" to "thorough and efficient." [FN208] In Pennsylvania, where delegates also rejected a 
"uniform" system, the high court also found local control to justify reliance on local taxation. 
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[FN209] 

Nevertheless, the Hornbeck opinion did not imply that local control was constitutionally mandated. 
Indeed, the antireformers in *1175 1867 failed to establish local control as a constitutional 
requirement. [FN210] Efforts by Baltimore City delegates to have Baltimore's school system declared 
constitutionally independent were rebuffed. [FN211] Section 2 of Article VIII even gave the state 
legislature the authority to continue the centralized system if it so chose. [FN212] The very passage 
of a new education clause affirmed the desire for continued state involvement, as complete 
elimination of an education clause would have been the most obvious method to end state 
involvement and permanently establish local control. [FN213] Instead, the "thorough and efficient" 
language that was adopted placed the burden to create a public school system firmly on the State, 
rather than local counties. [FN214] In states with similar constitutional language, courts have 
unanimously affirmed this state obligation, even though local districts have assumed significant 
responsibility within the state education system. [FN215] 

*1176 In summary, the State, in implementing its obligation to create and maintain a "thorough 
and efficient system of Free Public Schools," [FN216] may choose to grant considerable discretion to 
local districts. [FN217] Nevertheless, " a lthough the state may assign wide prerogatives to local 
school districts . . ., it is the individual state that is responsible for the quantity and quality of 
education in that particular state." [FN218] Therefore, "each state faces the responsibility for 
providing the necessary funds for implementation and operation" [FN219] 

Although the political climate of 1867 resulted in the disbanding of the state-run system, the 
dissolution of the state board of education, and the firing of the state superintendent, [FN220] within 
five years the General Assembly had recreated the state board and had given it extremely broad 
powers. [FN221] The State continued to enforce rules concerning curriculum, length of school year 
and day, teacher certification, record-keeping and annual inspections over every high school. [FN222] 
However, political resistance resulted in inadequate funding of the state department of education. 
[FN223] An influential 1916 study noted this lack of funding as the single most important cause of 
Maryland's educational shortcomings. [FN224] Lacking significant *1177 state involvement, schools 
had poor instruction, [FN225] poorly trained teachers, [FN226] inconsistent quality, [FN227] 
irregular enrollment and attendance, [FN228] weak outcomes, [FN229] and poor overall quality. 
[FN230] Local county politicians refused to adequately fund public schools, forcing the state 
legislature to intervene through special bills mandating local contributions. [FN231] One report in 
the 1916 study claimed that increased state involvement was the only possibility to supply the proper 
consistency of quality throughout Maryland: "If the matter were left to county and districts, the 
disparity in educational opportunity would be intolerable. The state's contribution must therefore be 
employed to equalize conditions." [FN232] 

From that point on, state involvement accelerated and widespread improvement ensued. Today, 
Maryland has codified a host of educational decisions including teacher credentials [FN233] and 
minimum salaries, [FN234] graduation requirements, [FN235] general curriculum outlines, 
[FN236] student suspension rules, [FN237] school missions, [FN238] minimum length of school day 
and school year, [FN239] and holiday schedules. [FN240] In addition, the State Superintendent has 
authority to stay any local school board decision. [FN241] 

*1178 Local control of schools is a valuable feature of a state school system because local control 
invites local involvement, concern, and support. State involvement is important as well, not only 
because it is constitutionally mandated, but also because it is needed to create an adequate system 
across the state. [FN242] A careful balance is the best strategy: the State establishes required 
outcomes and ensures adequate resources, local districts implement programs, and then the State 
monitors schools and school systems to ensure they are producing results. [FN243] 
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This balance falls apart when a school or school district is unable or unwilling to fulfill the 
educational obligation delegated to it by the State. If a district lacks the money to create a "thorough 
and efficient" system, the State must provide the additional money and see that it is spent on 
effective programs. If a county lacks the ability to manage a "thorough and efficient" system, then 
the State must step in and require specific changes or assert direct control over specific failing 
schools. In either case, the principle of local control must give way to the State's paramount 
constitutional obligation to guarantee an adequate quality education for every child. 

H. Constitutional Conclusions 

We are left with several critical and unavoidable conclusions. Adoption of the "thorough and 
efficient" language mandated the establishment and maintenance of an adequate quality system of 
free public schools with considerable equality of educational opportunity throughout Maryland. 
Schools must provide students with the abilities and skills needed to become effective citizens, voters, 
workers, parents, and supporters of the arts. The required level of ability and nature of the skills 
change over time, according to the demands of the workplace and competition from outside the State. 
In response, the state legislature can design any system it deems appropriate, provided that the 
system produces people with the skills and abilities demanded by the constitution. The State may 
delegate authority and the financial burden of schools to local districts, but it may not relieve itself 
of the duty to do whatever is necessary *1179 to establish and maintain a statewide system of 
"thorough and efficient" schools for all children, even if it means assuming increased financial or 
operational responsibility. 

VI. Education in Maryland 

In summary, the need for an adequate education for the State's low-income children is rooted not 
only in social, political, and economic needs, but also in a constitutional mandate which has existed 
since 1867. That low-income children are not currently receiving an adequate education in Maryland 
is clear. [FN244] The State in recent years has implemented several programs to improve the quality 
of education, particularly in the lowest achieving schools. The State is also considering additional 
efforts, some of which are in formal proposal form. Despite these efforts, the question remains 
whether the State has properly identified its constitutional shortfalls and is taking the necessary 
steps to correct the deficit with all reasonable speed. 

A. Has the State Fully Identified the Scope of Its Constitutional Violation? 

1. Current State Efforts.-Although existing measures already reveal widespread educational 
inadequacy for poor children in Maryland, the State has expanded and focused its assessments of 
educational outcomes through annual evaluations of every school and school district. [FN245] This 
four-year-old effort, called the Maryland School Performance (MSP) program, measures schools and 
districts according to thirteen measures, including high school dropout rates and passing rates for 
state-prepared high school tests in reading, writing, mathematics, and citizenship. [FN246] 

Schools and districts must achieve certain standards in each category in order to be deemed 
"satisfactory," which the State defines as "a realistic and rigorous level of achievement indicating 
proficiency in meeting the needs of students." [FN247] A satisfactory dropout rate can be as high as 
three percent in one year (or about twelve percent over the four years of high school). [FN248] The 
State established different passing rates for each of its four high school tests and also stated that, by 
the end of eleventh grade, ninety percent of *1180 students should have passed all four. [FN249] 

In MSP's 1992 report, the state school system as a whole failed to achieve a satisfactory level in six 
areas. [FN250] In the district evaluations, only two school systems were rated satisfactory or better 
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in all thirteen areas (Carroll and Howard counties), while one district failed in eleven (Baltimore 
City). [FN251] 

2. Proposed Additions.-The State plans to add measures to its MSP annual reports. Starting in 
1993, MSP will evaluate the percentage of graduates "who have completed minimum course 
requirements that would qualify them for admissions to the University of Maryland System, . . . who 
have completed an approved occupational program, and . . . who have completed both university and 
occupational requirements." [FN252] The State has also developed special tests, called the Maryland 
School Performance Assessment Program (MSPAP), to measure students' knowledge in mathematics, 
reading, science, language usage, and social studies. [FN253] Students are tested in third, fifth, and 
eighth grade. [FN254] The State plans to incorporate the results from the MSPAP testing into MSP. 
[FN255] Finally, a new high school level test is also being contemplated. A task force has 
recommended a group of content-based and skill-based tests that students would need to pass in order 
to graduate. [FN256] 

3. Analysis.-The initial MSP program falls far short of defining a constitutionally adequate 
program. The sole achievement indicators, the high school tests, require only a ninth-grade ability to 
*1181 pass. [FN257] Moreover, the program accepts a twelve percent dropout rate over four years 
and requires that only ninety percent of students pass all four tests. Thus, the State would rate a 
school "satisfactory" where as many as twenty-one percent of students fail to achieve even a ninth-
grade education. [FN258] This standard falls far short of the requirement that all students acquire 
the skills needed to compete in the modern economy. Indeed, it fails to live up to the MSP program's 
own stated objective of providing "each student the opportunity to graduate able to participate in an 
increasingly competitive world economy and job market, function as a responsible citizen in a 
democratic society, and achieve a personally fulfilling life." [FN259] 

Introduction of the high school graduation test may address this problem if the test is sufficiently 
rigorous and if the State requires a sufficiently high passing rate. Even so, the State cannot wait 
three-to-five years, as currently planned, for full implementation of these tests to address the needs 
of students for whom current measures already reveal severe educational deficits. 

Indeed, even under the enhanced MSP program, the measures fail to contain the full breadth of 
educational skills inherent in an adequate education. As courts in West Virginia and Kentucky have 
defined the elements of a "thorough and/or efficient" education, they have included several areas 
that Maryland's program do not fully address, including writing, art, music, and physical and mental 
well-being. In Pauley v. Kelly, [FN260] the West Virginia high court interpreted a "thorough and 
efficient" education as encompassing eight areas: 

(1) literacy; (2) ability to add, subtract, multiply and divide numbers; (3) knowledge of government 
to the extent that the child will be equipped as a citizen to make informed choices among persons and 
issues that affect his own governance; (4) self-knowledge and knowledge of his or her total 
environment to allow the child to intelligently choose life work-to know his or her options; (5) work-
training and advanced academic training as the child may intelligently *1182 choose; (6) recreational 
pursuits; (7) interests in all creative arts, such as music, theater, literature and the visual arts; (8) 
social ethics, both behavioral and abstract, to facilitate compatibility with others in this society. 
[FN261] 

In Kentucky, the supreme court defined an "efficient" education as containing seven components: 
(i) sufficient oral and written communication skills to enable students to function in a complex and 

rapidly changing civilization; (ii) sufficient knowledge of economic, social and political systems to 
enable the student to make informed choices; (iii) sufficient understanding of governmental processes 
to enable the student to understand the issues that affect his or her community, state, and nation; 
(iv) sufficient self-knowledge and knowledge of his of her mental and physical wellness; (v) sufficient 
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grounding in the arts to enable each student to appreciate his or her cultural and historical heritage; 
(vi) sufficient training or preparation for advanced training in either academic or vocational fields so 
as to enable each child to choose and pursue life work intelligently; and (vii) sufficient levels of 
academic or vocational skills to enable public school students to compete favorably with their 
counterparts in surrounding states, in academics or in the job market. [FN262] 

These two lists highlight five essential features of any constitutional definition of "thorough and 
efficient." First, the definition must include the basic subjects: reading, writing, math, science, and 
social studies. Second, it must contain the political, historical, and community skills needed to 
become an effective citizen and voter. Third, it must measure appreciation of the arts and culture. 
Fourth, it must include physical and mental well-being. Finally, the definition must look to the 
actual future success of high school graduates in college or the workplace. 

Thus, while MSP constitutes a good beginning, it currently lacks full constitutional breadth. 
Expected additions will bring the definition closer to compliance. Nevertheless, more changes will be 
needed to bring the State's definition fully within the scope of "thorough and efficient." 

*1183 B. Is the State Providing Enough Financial Resources to Allow Schools 
To Provide an Adequate Education? 

While money is not necessarily the salvation of schools, it is clear that money, if used properly, can 
make a major educational difference for low-income children. [FN263] Indeed, every truly successful 
program for low-income students has utilized resources significantly greater than required for other 
students. Because the State bears the ultimate responsibility of ensuring an adequate education, 
Maryland must verify that each failing school has sufficient resources to implement effective 
programs for every low-income child. Having now determined what an adequate education is, the 
State is obligated to ensure that every school has the resources needed to achieve adequacy for every 
child. 

1. Current State Efforts.-Maryland has several funding programs for education. The largest 
program, called Basic Current Expenses, attempts to provide a foundation level of funding for every 
student. [FN264] The foundation level is based on an average of past spending across the state. The 
State provides money to help districts reach seventy-five percent of that foundation level, taking into 
account the relative wealth of the districts. Other programs, including retirement pay, 
transportation, construction, and special education, do not consider district wealth and indeed often 
provide more money per student to wealthier districts. [FN265] The State provides additional money 
for each poor child in a district, with extra money *1184 going to districts with concentrated poverty. 
[FN266] 

2. Proposed Changes.~One modification to the funding system recently proposed by the State 
Superintendent would recalculate the foundation at the average spending of three successful districts 
that have limited at-risk populations. [FN267] In other words, the State Superintendent indicated 
that a school needs this amount of money per non-at-risk student to achieve adequacy. The State 
would help districts reach that new, higher level, considering the capacity of a district to pay. Extra 
money would go to schools with poor children, on a $500 per student basis. [FN268] Larger grants 
would be available on an competitive basis for schools with concentrated poverty. [FN269] 
Additional money would also go to children of limited English proficiency and those who are in 
special education. [FN270] The proposal would require a substantial increase in state support for 
education. [FN271] 

3. Analysis.-Current state funding efforts fall far short of constitutional requirements in both 
concept and practice. The State's support for public education is too low. While Maryland is the 
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seventh wealthiest state in the Union, the State's support for education ranks 41st. [FN272] The 
State's funding is not based on an actual determination of what a school needs to educate a child 
adequately. Past spending justifies current spending. [FN273] As a result, local districts must rely 
extensively on local wealth, which means that the very schools that need extra resources-those in 
low- income areas-have *1185 the least to spend. [FN274] Funding disparities between the wealthy 
and poor school districts have widened and are projected to continue to widen. [FN275] Research has 
shown that in Maryland there is a "definite correlation" between per-pupil expenditures and student 
performance among the districts. [FN276] 

The State Superintendent's proposed recalculation of the base level of funding represents a 
significant improvement. However, the $500-per-student increase for low-income students is 
insufficiently large, and the competitive grant program would penalize students in schools whose 
applications are not chosen. For districts with large populations of disabled students, the extra 
amount provided for special education would also be inadequate. 

Also, neither the State's current funding system nor the proposed new one provides incentives to 
schools and districts to promote improvement. Personnel at failing schools suffer no consequences. 
Staff whose efforts result in dramatically improved student performance receive no benefits. This 
lack of true accountability contrasts sharply with the system in Kentucky, where staffs are rewarded 
with salary bonuses when their schools exceed improvement expectations. [FN277] 

C. Is the State Adequately Addressing the Programmatic Problems of Poorly 
Performing Schools and School Districts? 

Some schools and school districts already manifest educational shortfalls; others will demonstrate 
deficits under the MSP program and its proposed enhancements. The failure of a particular school 
may result most directly from local decisions and inadequacies; however, the State bears the 
constitutional obligation to correct the problem regardless of fault. 

1. Current State Efforts.-Under the State's MSP program, schools failing to meet standards in any 
category must develop and *1186 implement school improvement plans. [FN278] The plans are 
designed and put into effect without state comment, involvement or monitoring. [FN279] For twenty-
eight schools evaluated as being among the worst in the state, Maryland implemented the Challenge 
Schools program. [FN280] These schools receive additional funds and agree to participate in an 
improvement process. [FN281] The State and local superintendents must "agree on a person who is to 
serve as principal in each Challenge School." [FN282] These principals assemble School 
Improvement Teams "from among teachers, public agencies, parents, school community, students, 
and the school system or area offices." [FN283] Based on local superintendent recommendations, the 
State also assembles an external On-Site Review Team to evaluate the school and submit a written 
report. [FN284] The School Improvement Team, along with a state consultant, then "write s and 
sign s -off on a School Improvement Plan with outcomes, milestones, timelines, plan evaluation, and 
budget information." [FN285] The Maryland State Department of Education reviews the plan, and it 
is then implemented. [FN286] 

2. Proposed Additions.-The State recently proposed an intervention process by which chronically 
underperforming schools might be "reconstituted" under state oversight. [FN287] Schools would 
qualify if, based on a subsection of MSP results from this past school year, they fail to achieve a 
satisfactory level in any one standard and their overall average under all measures is both 
unsatisfactory and declining. [FN288] Other schools will qualify if, based on this current school 
year's results, they fail to achieve a satisfactory level in any *1187 one standard and have an overall 
average that "does not show substantial and sustained improvement through implementation of its 
school improvement plan." [FN289] The average used in the calculation includes the existing high 
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school test scores for first-time takers, the dropout rate, and achievement rates in the new MSPAP 
tests in reading, math, social studies, and science for third, fifth and eighth graders. [FN290] To 
achieve an acceptable mark in this last category, seventy percent of students must score "level 3," a 
standard which is undefined in the proposed regulation. [FN291] 

Reconstitution can entail a change in administration, staff, organization, or instructional program. 
[FN292] A third party might also takeover the school under contract. [FN293] Although the school 
district submits the original plan for reconstitution, the State Board must approve the plan and can 
adopt its own plan instead. [FN294] 

The reconstitution process is part of a larger accreditation process that the State has yet to fully 
define or propose. [FN295] Under current thinking, the State plans to categorize each school every 
three years, in a program entitled the School Performance Review System. [FN296] However, most 
schools will still not be required to do anything more than implement school improvement plans 
prepared under the school's own guidance and without state oversight. 

3. Analysis.~As with the assessment process, the State's intervention efforts constitute a solid 
beginning which still falls short of what is required. Numerous vital details are missing from the 
reconstitution proposal, such as how much "substantial and sustained" progress a school must make 
to avoid reconstitution. The further below standards a school is, the greater the expected level of 
improvement should be. The State should explicitly formulate this sliding scale of improvement so 
that schools know what the expectations are. There must be true accountability for failure. Under 
the reconstitution proposal, staff at reconstituted schools might only face transfer to other schools, 
according to a process established by their collective bargaining agreements. 

*1188 The State also needs some independent information on each school if it is meaningfully to 
approve, reject, or modify a reconstitution plan proposed by the local district. The very barriers which 
have resulted in inadequate education may also result in incomplete plans or improper 
implementation. Therefore, the State must examine the adequacy of a school's resources (e.g., 
finances) and programmatic structure (e.g., teachers, administration, instructional methodologies 
and materials, and school policies and structure). 

Once a school or school district demonstrates its inadequacy, either according to the regular MSP 
reports or the subset used for reconstitution, state involvement is needed in the development, 
implementation, and monitoring of school improvement efforts. A structure similar to the Challenge 
Grant process is needed, but in every school needing improvement. As part of the intervention, the 
State should also place state educators inside the failing schools to monitor improvement, assess 
needs, and recommend changes to the State Board. In Kentucky, so-called Distinguished Kentucky 
Educators are placed in failing schools with extraordinary powers to assess the needs of the school 
and make changes. [FN297] 

Also, the State must pressure schools and school districts to use educational strategies and 
programs proven by research to be effective. The more a school is failing, the greater its choices 
should be restricted to a list of successful programs. 

Finally, the State needs an equivalent of the Challenge Grant program for entire districts which are 
failing state standards. Currently, there is no attempt to address district-wide problems, which 
greatly hinder the ability of an individual school to improve. Indeed, at least one district-Baltimore 
City-has an alarmingly high percentage of failing schools and may need special assistance. [FN298] 
Baltimore City may present a special problem because of its relatively large number and 
concentration of low-income children, its inability to provide additional financing, its chronic lack of 
resources, the history of ineffective educational management, the particularly low educational 
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outcomes present in city schools, and the grievous threat posed to the fabric of the entire state by the 
problem. [FN299] The State must determine whether the city schools have adequate *1189 financial 
support for basic programs, which special support for low-income children is intended to supplement. 
If not, the State must make up the difference. The State must ensure that effective programs are 
adopted while holding schools accountable for achieving results. 

VII. Conclusion 

The State must take action to correct the unconstitutionally poor quality of education being 
received by low-income students. While the State deserves credit for taking significant steps in the 
proper direction, Maryland must enhance its effort to address fully and swiftly the constitutional 
violations that currently exist. The reform engineered by Kentucky in wake of its landmark court 
decision serves as an excellent model from which Maryland can pattern its own reform. 

First, the State must add to the breadth and rigor of the MSP standards. The State's new 
graduation test must reflect the type of education needed by workers in the new century. The passing 
rate *1190 should be as close to 100 percent of children as reasonably possible. Second, the State 
should establish explicit improvement goals for schools based on the extent to which a school falls 
below satisfactory standards. The further below state standards, the more a school should be expected 
to improve. The State should also disaggregate data for low-income children and require 
improvement for these children according to a separate sliding scale. 

Third, the State should, in cooperation with local districts, evaluate each school that is far below 
the standards or failing to meet improvement goals. The assessments should determine what barriers 
are blocking educational success, including inadequate resources, leadership, instructional staff, and 
curricular materials. Each school should be provided with adequate resources, taking into account 
the greater difficulty of teaching at-risk students. Fourth, school staff should be rewarded with salary 
bonuses for achieving success at meeting or exceeding improvement goals. In consistently failing 
schools, the State should place a consultant with the power to replace personnel and make any other 
necessary changes. Students should be permitted to transfer schools. Ultimately, the State should 
maintain direct involvement in schools not making adequate progress. 

Fifth, the State should provide intensive help to schools currently failing under MSP standards of 
measurement. The Challenge Grant program should be expanded to all schools failing to educate a 
sizeable portion of its students. Additional resources should be provided based on an assessment of 
available resources, wealth of the district, severity of the educational problem, and the percent of 
students from low-income families. Sixth, the State should develop a district assistance program for a 
school system failing as a whole. Similar to the Challenge Grants program, the district program 
would provide additional resources, but require development of an improvement plan as a joint 
product of the State and district. Baltimore City Public Schools undoubtedly would constitute one of 
the first districts involved in such a program. 

Finally, the State's funding must be based on the cost of educating a student, considering poverty 
and other factors that require additional programs to address. Then, the State should provide aid to 
districts according to the ability of a jurisdiction to pay through its own tax effort. Districts should be 
required to raise money according to their capacity, considering both wealth and the other financial 
burdens the jurisdiction bears. 

*1191 Correcting the educational plight of low-income children is as important as it is difficult. 
There are a thousand political and practical reasons why educational reform in Maryland cannot 
happen as described above. Fortunately, the efforts of other states provide guidance to Maryland as it 
begins its own effort to end this problem, which not only violates the constitution but also threatens 
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the political, social, and economic health of the State. Change will not come overnight. But to wait 
any longer than necessary and to not press for dramatic change now will leave the minds of 
thousands of children in darkness and cloud the future of Maryland. 

[FNal]. Associate Professor, University of Maryland School of Law. B.A., 1969; J.D., 1972, 
University of Maryland. Ms. Leviton has participated extensively in representing children in special 
education proceedings and in the Juvenile Court and has written on and lobbied for the rights of 
children. 

[FNaal]. A.B., Harvard University, 1988. J.D., University of Maryland, expected, 1994. From 1988 
to 1991, Mr. Joseph served as the Program Officer for Education at The Abell Foundation. 

[FN1]. See Bruce C. Bowers, Meeting the Needs of At-Risk Students, Res. Roundup, vol. 1, no. 1 
(National Association of Elementary School Principals, Alexandria, Va.) Fall 1990. The terms used 
to define this population often symbolize the strategies used to address the problem. See Aaron M. 
Pallas, Who Is at Risk? Definitions, Demographics & Decisions, in Overcoming Risk: An Annotated 
Bibliography of Publications 1 (Wendy Schwartz & Craig Howley eds., 1991) (suggesting that the 
changing emphasis on themes such as cultural deprivation, educational disadvantages, problems of 
youth, and at-risk children have brought about different approaches to problems in education). 

[FN2]. See Kenneth Hoyt, The Changing Work Force Part n, Wis.Vocational Educator, May 1989, at 
1. Poverty is closely associated with a number of other characteristics traditionally linked to poor 
school achievement. For example, a poor child is more likely to be homeless, a member of a minority 
group, grow up in a single-parent family, and suffer from malnutrition, lead poisoning, or drug or 
alcohol exposure. John I. Goodlad, Common Schools for the Common Weal: Reconciling Self-Interest 
With the Common Good, in Access to Knowledge-An Agenda for Our Nations Schools 1, 4 (John I. 
Goodlad & Pamela Keating eds., 1990) [hereinafter Access]. 

[FN3]. Hoyt, supra note 2, at 1. 

[FN4]. See Martin E. Orland, Demographics of Disadvantage: Intensity of Childhood Poverty & Its 
Relationship to Educational Achievement, in Access, supra note 2, at 43, 46. 

[FN5]. Id. at 50 ("For each year of student poverty, the likelihood of falling behind in grade level 
increases by two percent."). 

[FN6]. Id. at 46. Thus, a low-income child who attends a school with predominantly middle-class 
students will generally receive a better education than a similar child who attends a school 
exclusively with students of the same economic background. Id. 

[FN7]. Memorandum from Lois A. Martin to Donald Hutchinson, Chair, and Members of the 
Governor's Commission on School Funding 10 (Aug. 26, 1993) (on file with authors). 

[FN8]. Maryland State Department of Education, The Relationship of School Performance 
Characteristics to School Performance (manuscript at 5, on file with authors). 

[FN9]. See Robert E. Slavin et al., Preventing Early School Failure: What Works?, Educ. Leadership, 
Dec. 1992/Jan. 1993, at 10 ("[A] growing body of evidence refutes the proposition that school failure 
is inevitable for any but the most retarded children."); James M. McPartland & Robert E. Slavin, 
Policy Perspectives, Increasing Achievement of At-Risk Students at Each Grade Level (U.S. Dept. of 
Education, Washington, D.C.), July 1990, at 7 ("Against this depressing and often told story is 
mounting evidence that almost every child can be successfully taught to read in the early grades, and 
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the same is almost certainly true of other basic skills."). 

[FN 10]. See Gershon M. Ratner, A New Legal Duty for Urban Public Schools: Effective Education in 
Basic Skills, 63 Tex.L.Rev. 777, 796-97 (1985) (citing New York, Houston, and Philadelphia as 
successful school systems in their educational efforts with at-risk students). 

[FN11]. See id. at 795 ("Successful schools do have important characteristics in common. These 
characteristics are capable of being replicated."). 

[FN12]. See Linda J. Stevens & Marianne Price, Meeting the Challenges of Educating Children at 
Risk, Phi Delta Kappa, Sept. 1992, at 23 (discussing the success of early intervention programs). 

[FN13]. See Dominic F. Gullo, The Effects of Gender, At-Risk Status & Number of Years in Pre
school on Children's Academic Readiness, Early Educ. & Dev., Jan. 1991, at 32 (citing Nicholas J. 
Anastasiow, Development and Disability: A Psychobiological Analysis of Special Educators (1986)). 

[FN14]. See, e.g., Slavin et al., supra note 9, at 12 (highlighting three effective programs for infants 
from birth to age three); Maryland State Department of Education, Urban & Supplementary 
Programs--The Effectiveness of Preschool Education 4, 6 (1993) (prepared as part of the 1983 Joint 
Chairmen's Report, Maryland General Assembly) (describing successful preschool programs for three 
and four year olds). 

[FN15]. McPartland & Slavin, supra note 9, at 9 (finding impressive results from full-day 
kindergarten programs). 

[FN16]. Head Start is a federal program created by legislation under President Johnson's War on 
Poverty. See Sally Reed & R. Craig Sautter, Children of Poverty, The Status of 12 Million Young 
Americans, Phi Delta Kappa, June 1990, at Kl , K7 (highlighting the increased employment, 
graduate, and college attendance rates of students attending one Head Start program). 

[FN17]. Success For All, developed by The Johns Hopkins University, involves one-on-one instruction 
by certified teachers, as well as specialized curricula and home visits. Henry M. Levin, Financing the 
Education of At-Risk Students, Educ. Evaluation & Pol'y Analysis, Spring 1989, at 47, 55; Slavin et 
al., supra note 9, at 12 (indicating that Success For All has had "substantial positive effects on 
reading performance . . ., reductions in retentions and special education placements"). 

[FN18]. Reading Recovery, originally developed in New Zealand, focuses intensely on the reading 
skills of first graders. Levin, supra note 17, at 55. Teachers must complete a year-long training 
program, and students with the lowest level of achievement are given 30 minutes of one-on-one 
tutoring daily. Gay Su Pinnell, Success for Low Achievers Through Reading Recovery, Educ. 
Leadership, Sept. 1990, at 17, 18. 

[FN19]. The Comer Model, which focuses on family support and the mental health of the child, has 
shown remarkable success in increasing standardized test scores. James P. Comer, Home, School & 
Academic Learning, in Access, supra note 2, at 23. 

[FN20]. The Accelerated School Program aims to bring students up to grade level on a short-term 
basis rather than remediating them indefinitely. Donna Harrington-Lueker, Where More is Better, 
Executive Educator, June 1992, at 24, 25-26. Parental involvement is a key component of the 
program, which has shown some results at a moderate cost. Accelerated Schools claim to focus on the 
strengths of students rather than their weaknesses and to make education a relevant part of their 
lives and cultures. Id. at 25. 
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[FN21]. Tutoring has proven to be one of the most effective techniques for helping students succeed 
in school. For example, the Prevention of Learning Disabilities program, which provides tutoring for 
first and second graders, has shown results in reading and perception skills. The Wallach Tutoring 
Program, which uses paraprofessionals as tutors, has also improved students' reading skills. Barbara 
Wasik & Robert E. Slavin, Preventing Early Reading Failure with One-on-One Tutoring: A Best 
Evidence Synthesis 17-20 (1990) (published by Center for Research on Effective Schooling for 
Disadvantaged Students, The Johns Hopkins University). 

[FN22]. Numerous studies have commented generally on the inadequacies of the nation's middle 
schools and recommended changes. See, e.g., Carnegie Council on Adolescent Development, Turning 
Points, Preparing American Youth for the Twenty-First Century 8 (June 1989) [hereinafter Carnegie] 
(executive summary) ("Middle grade schools . . . are potentially society's most powerful force to 
recapture millions of youth adrift, and help every young person thrive during early adolescence. Yet 
all too often these schools exacerbate the problems of young adolescents."). For high school students, 
many promising dropout prevention programs exist. See McPartland & Slavin, supra note 9, at 18 
(discussing the Boston Compact, which uses job and college opportunities to encourage school 
attendance, and the I Have a Dream Foundation, which pays college expenses for qualifying 
students). In addition, apprenticeship programs, common in Germany and Sweden, offer great 
potential for improving the school-to-work transition for the 50% of American youth who do not got 
to college. See Donna Harrington-Lueker, Muscle Won't Make It, Executive Educator, Sept. 1991, at 
34 (arguing that apprenticeship programs are necessary to stay competitive with the European 
workforce). 

[FN23]. Slavin et al., supra note 9, at 3 ("Trying to remediate reading failure later on is very 
difficult, because by then students who have failed are likely to be unmotivated, to have poor self-
concepts as learners, to be anxious about reading and to hate it."). 

[FN24]. See Bowers, supra note 1, at 1 ("At-risk students need to be maximally engaged in an 
educational program that is carefully structured to meet their individual needs, and they must be 
taught by people who firmly believe that these children will succeed. These seem to be the core 
requisites for a successful program serving at-risk children."). 

[FN25]. Virginia Richardson et al., School Children At-Risk 145 (1989) (discouraging the use of 
pullout programs). 

[FN26]. See generally id. at 148 (urging "careful procedures" to help at- risk students adapt to their 
regular classes). One example of integration is cooperative learning, where students of different 
achievement levels are placed in small groups and required to work together. McPartland & Slavin, 
supra note 9, at 10-11. 

[FN27]. See Richardson et al., supra note 25, at 145 ("In order to create [a proper learning] 
environment, some one person needs to care for the school life and personal growth of each student. . 
. . Given this requirement, it is easy to see why a small school . . . would more easily create this 
environment than a large one . . . ."). See also Aaron M. Pallas et al., The High Costs of High 
Standards-School Reform & Dropouts, Urban Educ, Apr. 1987, at 103, 107 (for general support of 
individualized instructional programs). 

[FN28I Although computer instruction can be a useful program, cost is high relative to its results. 
See Nancy A. Madden & Robert E. Slavin, Effective Pullout Programs for Students at Risk, in 
Effective Programs for Students at Risk 68 (Atlyn & Bacon eds., 1989) ("Overall, results for the 
computer assisted instruction program, (CAD . . . are well-established and positive, though in the 
best-controlled studies they are usually modest in magnitude . . . Since the costs of CAI can be very 
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high . . . this approach can be compared to adult tutoring, which tends to have larger effects." 
(citations omitted)). Id. at 12. 

[FN29]. There is a growing sense that schools must work more closely with families of poor children 
because it is often the families that have created a substantial part of academic failure. See James A. 
Banks, Citizenship Education for a Pluralistic Democratic Society, Soc.Stud., Sept.-Oct. 1990, at 210, 
211. 

[FN30]. Reed & Sautter, supra note 16, at 7 ("[T]here is growing public support for offering a wider 
array of social and health services in the schools."). 

[FN31]. Gullo, supra note 13, at 32; McPartland & Slavin, supra note 9, at 8 ("[W]hile there are 
strong effects on the language and I.Q. scores of disadvantaged children immediately after the 
preschool experience, these effects diminish each subsequent year until they are undetected by the 
second or third grade."). 

[FN32]. Slavin et al., supra note 9, at 14 ("[F]or the great majority of students . . ., we believe that 
intensive intervention will only be needed for a brief period, primarily one-on-one tutoring in first 
grade. After these students are well launched in reading, they still need high-quality instruction and 
other services in the later elementary grades to continue to build on their strong base."). 

[FN33]. See id. at 6 ("It is clear that attendance at a high-quality preschool program has long-term 
benefits for children, but it is equally clear that in itself preschool experience is not enough to 
prevent early school failure."); McPartland & Slavin, supra note 9, at 9 ("As with preschool, full- day 
kindergarten may start students off with good language skills and promote school readiness, but it is 
not a sufficient intervention by itself."). 

[FN34]. The Commission on Chapter 1, Making Schools Work for Children in Poverty, in Educ.Wk ., 
Jan. 13, 1993, at 46, 47 (a summary) [hereinafter Chapter 1 Commission]. 

[FN35]. Pallas, supra note 1, at 8 (recognizing "the pernicious effects of publicly classifying children, 
as teachers . . . may change their expectations and behaviors to conform with stereotypes associated 
with these classifications"). See also Chapter 1 Commission, supra note 34, at 46 ("Our low 
expectations are consigning [poor children] to lives without the knowledge and skills they need to 
exist anywhere but on the margin of our society and consigning the rest of us to forever bear the 
burden of their support."). 

[FN36]. Linda Darling-Hammond & Joslyn Green, Teacher Quality & Equality, in Access, supra note 
2, at 237, 239 ("Perhaps the single greatest source of educational inequity is this disparity in the 
availability and distribution of highly qualified teachers."). One of the few incentives offered to the 
more senior and high quality teachers is an assignment to a more middle-class school and classroom. 
Id. at 243. Meanwhile, new and inexperienced teachers are assigned to the toughest schools and 
classrooms. Id. at 243-44. See also Comment, Children at Risk: The Inequality of Urban Education, 9 
N.Y.L. Sch.J.Hum.Rts. 161, 169 (1991) ("[T]eachers in the urban districts tend to be the least 
experienced, as well as the lowest paid. The student/teacher ratios and the education level of 
teachers are far superior in the suburban districts." (footnote omitted)). 

[FN37]. McPartland & Slavin, supra note 9, at 3 ("[M]any urban school systems routinely hold back 
15 or 20 percent of students at each grade level, and by grade 10, up to 60 percent of students in 
these schools have been retained at least once."). 

[FN38]. Grade retention is a thoroughly disproved strategy. The common practice of holding back 
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kindergartners for another, prefirst grade has no long-term benefits. Slavin et al., supra note 9, at 8. 
In fact, retained students are much more likely to drop out of school than similar nonretained 
students. Id. 

[FN39]. See, e.g., Goodlad, supra note 2, at 14 ("Children in the lowest groups rarely are moved to 
the highest groups; the disparity between the attainment of the highest and lowest groups grows 
greater over time."); McPartland & Slavin, supra note 9, at 5 ("Over time, tracking may also have a 
cumulative effect that actually widens the achievement gap between students in the top and bottom 
levels."). See also Jeannie Oakes & Martin Lipton, Tracking & Ability Grouping: A Structural 
Barrier to Access & Achievement, in Access, supra note 2, at 187, 189 (finding that poor, black, and 
Hispanic children are disproportionately assigned to lower tracks). 

[FN40]. Most of the present interventions are funded with federal money for disadvantaged and 
underperforming students, called Chapter 1. Lorin W. Anderson & Leonard O. Pellicer, Synthesis of 
Research on Compensatory & Remedial Educ, Educ. Leadership, Sept. 1990, at 10, 11. In general, 
Chapter 1 has proven to yield limited benefits, and what little effect does exist disappears after third 
grade. Slavin et al., supra note 9, at 3; Levin, supra note 17, at 47-48. One group of prominent 
educators has proposed a fundamentally altered Chapter 1 program based on emphasis on advanced 
skills, greater flexibility at the local level, stress on whole-school reform, and accountability for 
results. Chapter 1 Commission, supra note 34, at 47. Yet, even if the money were properly spent, the 
amount of federal funds allocated to the program is too low to cover all at-risk students. Levin, supra 
note 17, at 47. Nationally, only 50% of Chapter 1-eligible students receive services. Reed & Sautter, 
supra note 16, at 8. 
Finally, Chapter 1 is premised on two false assumptions: (1) districts have an equal amount of 

money for basic education, and (2) the federal money can merely supplement local funds. Chapter 1 
Commission, supra note 34, at 48. "The reality is that millions of disadvantaged students live in 
property-poor urban and rural areas that cannot generate sufficient dollars for education even where 
citizens tax themselves highly." Id. 

[FN41]. McPartland & Slavin, supra note 9, at 5-6 ("[Individuals designated for special education 
usually remain in that status throughout their school tenure, and this, in turn, severely limits their 
future educational and occupational opportunities."). The number of students classified as learning 
disabled (LD) has doubled over the past 15 years, "even though the numbers of students classified 
with physical disabilities or mental retardation in special education have not substantially changed." 
Id. Consequently, students who "receive the costly special education services via the LD designation 
may not benefit, since research fails to document any sizeable improvements in learning outcomes 
for these students." Id. at 6. 

[FN42]. One study noted: "Ability grouping and grade retention are examples of organizational 
strategies that have the unintended consequence of reinforcing patterns of failure in school. A vicious 
cycle exists in schools, whereby early patterns of poor academic performance track students into 
educational environments that perpetuate their low achievement." Pallas, supra note 1, at 19. 

[FN43]. In Maryland, for example, local school districts must supplement state funds to provide an 
adequate standard of education, a responsibility poorer districts simply cannot fulfill. See Elizabeth 
C. Derrrig [sic], Comment, Judicial Intervention in Public Education, 20 U.Balt.L.Rev. 429, 440- 44 
(1991). 

[FN44]. See generally Board of Educ. v. Nyquist, 408 N.Y.S.2d 606, 634 (1978) ("Effective programs 
to remedy or alleviate the problems of severe underachievement and failure cost much more money 
per pupil than the regular educational program because they require substantial numbers of 
additional personnel."). 
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[FN45]. See Darling-Hammond & Green, supra note 36, at 239 ("Because the distribution of teacher 
quality is skewed toward those students who attend affluent, well-endowed schools, poor and 
minority students are chronically and disproportionately exposed to teachers with less training and 
experience."). See also Derrrig [sic], supra note 43, at 443-44 (noting that the less affluent district of 
Baltimore City provides below average financing to its schools). 

[FN46]. Department of Fiscal Resources for Region IV Conference, American Society for Public 
Administrators, Maryland Fiscal Data app. at 3 (Sept. 24, 1992). For example, Baltimore City's 
population shrunk 6.5% from 1980 to 1990, and its employment level fell 5.6% from 1981 to 1991. 
Correspondingly, the city's property tax base declined by 6.4% from 1970 to 1993 (projected), and its 
net taxable income shrank from 1990 to 1991 for the first time. Id. at 3-4. At the same time, its tax 
effort significantly exceeds that of other jurisdictions. Id. at 4-6. With a statewide average of 100, the 
tax effort in Baltimore City averaged 161 from 1988 to 1990. Id. The rest of the State's effort was 81, 
while that of the four large countries around the city was 101. Id. 

[FN47]. Slavin et al., supra note 9, at 4 (citing W.S. Barnett & CM. Escoban, The Economics of Early 
Intervention: A Review, Review of Educational Research, 57, 387-414) (noting that expenses of early 
intervention can be justified on cost-effective grounds if they produce subsequent savings). 

[FN48]. Janella Rachal & Diane Garbo, A Three-Year Longitudinal Study of Sustained Effects of 
Early Childhood Education on the Kindergarten & First Grade Performance of Former Program 
Participants 3 (Apr. 1988) (prepared for 1988 Annual Meeting of the American Educational Research 
Association; available through ERIC) (indicating that quality is needed for long-term results). 

[FN49]. Secretary of Labor Elizabeth Dole, State of the Work Force Address 3 (Oct. 26, 1991). 

[FN50]. Harold Howe II & Marion Wright Edelman, Excerpts from Barriers to Excellence: Our 
Children at Risk, Equity & Excellence, Summer 1986, at 111 ("The unique promise of this nation has 
been its commitment to extend opportunity to ail-not just some~of its children."). Public schools 
were started to help immigrants learn the American culture and the skills needed for economic 
success. Goodlad, supra note 2, at 1. 

[FN51]. Goodlad, supra note 2, at 4 ("[The United States] already has within it a population of 
children, youth, and adults who simply will not manage to take advantage of the yellow brick road to 
an acceptable standard of living, let alone fame and fortune."). 

[FN52]. John DeCuevas, Our Children Are in Trouble, Harv. Mag., Sept.-Oct. 1992, at 46 ("If you 
cannot promise every child in America the opportunity to achieve the success you and I enjoy, we will 
have lost our soul as a nation." (quoting Sen. John D. Rockefeller IV)). 

[FN53]. Carnegie, supra note 22, at 9. 

[FN54]. Levin, supra note 17, at 50 ("Economic and educational inequality in conjunction with equal 
political rights suggest future polarization and intense conflict."). 

[FN55]. See Plyler v. Doe, 457 U.S. 202, 221 (1982) ("[Education has a fundamental role in 
maintaining the fabric of our society. We cannot ignore the significant social costs borne by our 
Nation when select groups are denied the means to absorb the values and skills upon which our 
social order rests."). 

[FN56]. See infra notes 93-99 and accompanying text (describing the educational philosophies of 
Horace Mann and Thomas Jefferson). 
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[FN57]. See generally Allen W. Hubsch, Education and Self-Government: The Eight to Education 
Under State Constitutional Law, 18 J.L. & Educ. 93, 99- 100 (1989) ("Education instills civil 
responsibility, ethical values, communication skills, and objective knowledge so that citizens will 
better communicate and reach consensus among themselves."). 

[FN58]. See Levin, supra note 17, at 50 (noting that in several states today's disadvantaged students 
will constitute a majority of voters in future elections). 

[FN59]. Jose A. Cardenas, Political Limits to an Education of Value: The Role of the State, in Access, 
supra note 2, at 278. 

[FN60]. The large majority of inmates in the nation's prisons are high school dropouts. Maryland's 
Challenge: A Report of the Commission for Students at Risk 5 (Jan. 1990) [hereinafter At-Risk 
Commission]. In Maryland, 93% of 17,000 inmates were found to be functionally illiterate and 80% 
were high school dropouts. Id. 

[FN61]. Compare William D. Schaefer, Maryland State Budget, 1-977, H-57,11-210 (fiscal year 1994) 
and William D. Schaefer, Maryland State Budget for the Fiscal Year Ending June 30, 1989,1-945, II-
41, 11-186 (Jan. 20, 1988). During the five-year period from 1987 to 1992, expenditures for Aid to 
Families with Dependent Children (AFDC) increased from $254 million to $336 million. Id. Medical 
Assistance increased from $828 million to $1.9 billion. Id. Money spent on corrections increased from 
$196 million to $364 million. Id. 

[FN62]. As one article summarized: 
High dropout rates, low test scores, and poor academic performance of a group that will become a 

larger and larger portion of the school population mean that more of the future labor force will be 
undereducated for available jobs. Here we refer not only to managerial, professional, and technical 
jobs, but to even the lower level service jobs that are increasingly dominating job growth in the U.S. 
economy. Clerical workers, cashiers, and salesclerks all need basic skills in oral and written 
communications, the acquisition of which is hardly guaranteed in the schooling of the disadvantaged. 

Levin, supra note 17, at 51 (citations omitted). 

[FN63]. See Banks, supra note 29, at 211 ("Our schools were designed for a different population at a 
time when immigrant and poor youths did not need to be literate or have basic job skills and become 
self-supporting citizens."). 

[FN64]. See Dole, supra note 49, at 2 ("The assembly line jobs that once required only hand-eye 
coordination are headed the way of the dinosaurs. The same job now requires the ability to read 
complex manuals, analyze data, organize information and make judgments."). 

[FN65]. Hoyt, supra note 2, at 16 (stating that "more than 70 percent of America's goods-producing 
industries [are] now subject to foreign competition"). 

[FN66]. See Roselyn Frank, School Restructuring: Impact on Attitudes, Advocacy & Educational 
Opportunities for Gifted & Talented Students, in Challenges in Gifted Education-Developing 
Potential & Investing in Knowledge for the Twenty-First Century 57, 58 (1992) (emphasizing 
increased demands placed on workers in today's "high-tech settings"). 

[FN67]. See E.R. Carlisle, Educating for the Future, Planning & Changing, Fall 1988, at 131, 132 
(noting that in one ranking involving 13 industrial nations, the best United States students placed 
ninth in physics, eleventh in chemistry, and thirteenth in biology). 
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[FN68]. Id. at 135 (citing Robert Z. Lawrence, Can America Compete? (The Brookings Institution) 
(1984)). 

[FN69]. See id. at 134 (noting that "[t]he source of technological change, which spurs productivity 
growth, is a highly trained workforce"). 

[FN70]. See id. ("It is technological innovation that ultimately enhances machine efficiency, and 
hence the productivity of the labor using it."). 

[FN71]. Id. "High skill jobs are expected to be in greatest demand: over one half in engineering, 
computer specialties, and the health professional occupations." Id. at 131. 

[FN72]. At-Risk Commission, supra note 60, at 6 ("Projections . . . estimate that in 10 years, new jobs 
will require workers whose median level of education includes at least a year and a half of college-
not to be the boss, just to hold a job." (citation omitted)). See also Dole, supra note 49, at 2 ("[0]ver 
half the jobs in our economy will soon require education beyond high school."). 

[FN73]. Paul Sloan, Choosier Army Skips over Troubled Teens, ChLTrib., July 18, 1993, at 1 (noting 
that the military almost always insists that recruits be high school graduates). 

[FN74]. See Levin, supra note 17, at 51 (stating that students who fail to finish high school 
successfully will be unable to either "work productively in available jobs or to benefit from employer 
training"); Banks, supra note 29, at 210 ("It is very difficult for youth who drop out of school or who 
experience academic failure to become effective and productive citizens in a post- industrial, 
knowledge-focused society."); Comer, supra note 19, at 26 ("Never before in the history of the world 
has academic or formal education been so necessary for individuals to meet basic human needs."). 

[FN75]. See The Report of the Governor's Commission on School Performance 1 (Aug. 1989) 
[hereinafter Governor's Commission]. 

[FN76]. Levin, supra note 17, at 53 (estimating that the nation's male dropouts aged 25 to 34 have 
cost $237 billion in lost economic output). The country will also lose employment taxes if American 
businesses move abroad in response to the difficulty of meeting employment needs locally. 

[FN77]. Id. at 48. This figure increased from 16% to nearly 20% between 1969 and 1990. Reed & 
Sautter, supra note 16, at 3. Children are now the poorest segment of the American population. Id. 
The number of children living with only one parent is expected to rise from 16 million in 1984 to 
more than 21 million by 2020. Levin, supra note 17, at 48. The number of children exposed to drugs 
or abused or neglected has increased substantially in recent years and is likely to continue to rise as 
well. Reed & Sautter, supra note 16, at 6. 

[FN78]. Betty F. Williams, Changing Demographics: Challenges for Educators, Intervention in Sch. 
& Clinic, Jan. 1992, at 157. By some estimates, 25%-or 7 million children-are currently extremely 
vulnerable, and an equal number are moderately at risk of school failure. Carnegie, supra note 22, at 
8. Not only is the proportion of these students expected to increase, but the intensity of disadvantage 
is expected to grow as well. Levin, supra note 17, at 49. 

[FN79]. See At-Risk Commission, supra note 60, at 6. See also Governor's Commission, supra note 
75, at 1 (discussing the projected shortfall of workers). 

[FN80]. See Louis Harris, The Public Takes Reform to Heart, Agenda, Winter 1992, at 15 (noting the 
public perception that America's ability to compete abroad correlates to the quality of education at 
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home). Eighty-one percent of those polled said that the failure to educate poor and minority children 
would have a "major effect" on the ability of the country to compete in the world market. This 
concern has increased from 68% in 1986. Id. 

[FN81]. Reed & Sautter, supra note 16, at 3. 

[FN82]. Md.Const. art. VHI, § 1. The provision also states: "The School Fund of the State shall be 
kept inviolate, and appropriated only to the purposes of Education." Id. § 3. 

[FN83]. The court has, however, obliquely referred to the education clause. See, e.g., Revell v. Mayor 
of Annapolis, 81 Md. 1, 8, 31 A. 695, 696 (1895) (declaring that the constitutional language was 
premised upon the importance of "enlightened public opinion"); State ex rel. Clark v. Maryland Inst, 
for the Promotion of the Mechanic Arts, 87 Md. 643, 661, 41 A. 126,129 (1898) (The education clause 
"means that the schools must be open to all without expense. The right is given to the whole body of 
the people."). 

[FN84]. Maryland Assoc, for Retarded Children v. State, Equity No. 100/182/77676 (Baltimore City. 
Cir.Ct. 1974) ("There is nothing in the reports of the debates in the Constitutional Convention . . . 
that suggests these words had any definite and specific meaning.") (printed in Robert L. Burgdorf, Jr. 
& Donald N. Bersoff, Equal Educational Opportunity, in The Legal Rights of Handicapped Persons-
Cases, Materials & Text 53,185 (Robert L. Burgdorf, Jr. ed., 1980)). 

[FN85]. The traditional tools for interpreting constitutional language include the text itself, 
constitutional conventions and debates, historical events leading up to the adoption of the language, 
opinions from courts in other states and legislative and administrative interpretations. See Norris v. 
Mayor of Baltimore, 172 Md. 667, 676,192 A. 531, 535 (1937). The court stated: 

In determining the true meaning of the language used, the courts may consider the mischief at 
which the provision was aimed, the remedy, the temper and spirit of the people at the time it was 
framed, the common usage well known to the people, and the history of the growth or evolution of 
the particular provision under consideration. 
Id. 

[FN86]. Molly McUsic, The Use of Education Clauses in School Finance Reform Litigation, 28 
Harv.J. on Legis. 307, 308 n.3 (noting that "the text itself must play a primary role" and one should 
examine the "common and ordinary meaning" of the education language). 

[FN87]. Norris, 172 Md. at 676, 192 A. at 535 ("In aid of an inquiry into the true meaning of the 
language used, weight may also be given to long- continued contemporaneous construction by 
officials charged with the administration of the government, and especially by the Legislature."). 

[FN88]. Because reliance on state constitutions for enforcement of basic rights is a relatively new 
phenomenon, there are comparatively few decisions on many constitutional phrases. Thus, a state 
court may have little precedent on which to base its interpretation. Judicial interpretations of 
similar language in other state constitutions are therefore particularly instructive. Paul Czech, 
Education & the School Financing Problem: Has New Jersey Found the Answer?, 1 Temp.Pol. & 
Civ.Rts.L.Rev. 149, 158 (1992) (calling this phenomenon "horizontal federalism"). Indeed, failure to 
consult with other states' interpretations can result in inconsistencies and illegitimacy. See William 
E. Thro, The Third Wave: The Impact of the Montana, Kentucky & Texas Decisions on the Future of 
Public School Finance Reform Litigation, 19 J.L. & Educ. 219, 248 (1990). The author stated: 

[Rendering a different interpretation of nearly identical education clause language could 
undermine the legitimacy of the court's decision. . . . [T]he average citizen is not apt to understand 
why a thorough and efficient education clause is grounds for school finance reform in a neighboring 
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state, but has no effect in his state. 
Id. 

[FN89]. Ohio, Minnesota, and West Virginia each had adopted "thorough and efficient" language 
prior to 1867. The drafters at the 1867 Convention knew of the prior attempts of other states to 
frame constitutional language on public schools. Brief of Appellants at 32, Hornbeck v. Somerset 
County Bd. of Educ, 295 Md. 597, 458 A.2d 758 (1983) (No. 81-93) [hereinafter Appellants' Brief] 
(noting that the Education Committee "studied in detail the education provisions in all the existing 
state constitutions"). 

[FN90]. McUsic, supra note 86, at 311. New states admitted to the union were required to include a 
state educational obligation in their constitutions. Lawrence C. Pierce, School Finance, 67 Or.L.Rev. 
31, 35 (1988). 

[FN91L Five states have "thorough and efficient" language: Minnesota, Minn.Const. art. VIII, § 1 
("The legislature shall make such provision by taxation or otherwise as will secure a thorough and 
efficient system of public schools throughout the state."); New Jersey, N.J.Const. art. Vm, § 4 
(amended 1875) ("The legislature shall provide for the maintenance and support of a thorough and 
efficient system of free public schools for the instruction of all children in the state between the ages 
of five and eighteen."); Ohio, the first state to adopt the "thorough and efficient" language, Ohio 
Const, art. VI, § 2 ("The General Assembly shall make such provisions, by taxation, or otherwise, as, 
with the income arising from the school trust fund, will secure a thorough and efficient system of 
common schools throughout the state."); Pennsylvania, Pa.Const. art. HI, § 14 ("The General 
Assembly shall provide for the maintenance and support of a thorough and efficient system of public 
education to serve the needs of the Commonwealth."); and West Virginia, W.Va.Const. art. XII, § 1 
("The legislature shall provide, by general law, for a thorough and efficient system of free schools."). 

Five others have "efficient" without "thorough": Arkansas, Ark.Const. art. 14, § 1 ("[TJhe State 
shall ever maintain a general, suitable and efficient system of free public schools and shall adopt all 
suitable means to secure to the people the advantages and opportunities of education."); Delaware, 
Del.Const. art. X, § 1 ("The General Assembly shall provide for the establishment and maintenance 
of a general and efficient system of the free public schools."); Kentucky, Ky. Const., § 183 ("The 
General Assembly shall, by appropriate legislation, provide for an efficient system of common schools 
throughout the state."); Illinois, IlLConst. art. X, § 1 ("The state shall provide for an efficient system 
of high quality public educational institutions and services."); and Texas, Tex.Const, art. HI, § 1 ("A 
general diffusion of knowledge being essential to the preservation of the liberties and rights of the 
people, it shall be the duty of the Legislature of the State to establish and make suitable provision 
for the support and maintenance of an efficient system of public free schools."). 

Two use "thorough" without "efficient": Colorado, Colo.Const. art. XI, § 2 ("The General Assembly 
shall . . . provide for the establishment and maintenance of a thorough and uniform system of free 
public schools."); and Idaho, Idaho Const, art. IX, § 1 ("[I]t shall be the duty of the legislature of 
Idaho, to establish and maintain a general, uniform and thorough system of public, free common 
schools."). 

[FN92]. See William E. Thro, To Render Them Safe: The Analysis of State Constitutional Provisions 
in Public School Finance Reform Litigation, 75 Va.L.Rev. 1639, 1663-68 (1989) (describing the case 
law and explaining the strengths of a suit based on "thorough and/or efficient" language. 

[FN93]. Lawrence A. Cremin, American Education, The National Experience, 1783-1876, at 103 
(1980) ("No theme was so universally articulated during the early decades of the Republic as the 
need of a self-governing people for universal education."). 

[FN94]. Thomas Jefferson, Democracy 137 (Saul K. Padover ed., 1939) [hereinafter Democracy] ("If a 
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nation expects to be ignorant and free, in a state of civilization, it expects what never was and never 
will be."); Letter from Thomas Jefferson to George Wythe (Aug. 13, 1786) ("Let our countrymen know 
. . . that the tax which will be paid for this purpose is not more than the thousandth part of what will 
be paid to kings, priests and nobles who will rise up among us if we leave the people in ignorance."); 
Jefferson-Public & Private Papers 39 (1990) (stating Jefferson's belief that education of the people 
was a means to prevent tyranny). Many others took up Jefferson's cause after his death. Cremin, 
supra note 93, at 104. 

[FN95]. The Republic & the Schools, Horace Mann on the Education of Free Men 8 (Lawrence A. 
Cremin ed., 1957) [hereinafter Mann] (Mann feared the "destructive possibilities of religious, 
political, and class discord."). 

[FN96]. Adam Smith, An Inquiry into the Nature and Causes of the Wealth of Nations (Edwin 
Cannan ed., Univ. of Chicago Press 1976). 

[FN97]. See, e.g., Stephen Simpson, The Working Man's Manual: A New Theory of Political 
Economy, on the Principle of Production and the Source of Wealth 199 (1831) ("Nothing is so 
essentially connected with the wealth of nations, and the happiness of the people, . . . as the proper 
cultivation, expansion, and discipline of the popular mind."). 
Mann shared the political economists' belief in the connection between education and wealth. 

Mann, supra note 95, at 61 ("An educated people is a more industrious and productive people."). He 
also said: 

[A]ny community, whether national or state, that ventures to organize a government, or to 
administer a government already organized, without making provision for the free education of all 
its children, dares the certain vengeance of Heaven; and, in the squalid forms of poverty and 
destitution, in the scourges of violence and misrule, in the heart-destroying corruption of 
licentiousness and debauchery, and in the political profligacy and legalized perfidy, in all the 
blended and mutually aggravated crimes of civilization and of barbarism, will be sure to feel the 
terrible retributions of its delinquency. 
Id. at 76. 

[FN98]. There was great unity among the reformers, despite somewhat different philosophical 
underpinnings. As Mann said, "The moralist . . . takes up the argument of the economist. He 
demonstrates that vice and crime are not only prodigals and spendthrifts of their own, but defrauders 
and plunderers of the means of others." Mann, supra note 95, at 61. 

[FN99]. Cremin, supra note 93, at 132 (citing Simpson's "proposal for a 'general system of popular 
education, reaching beyond the mere attainment of reading and writing' as a matter of right in 
common schools"); Mann, supra note 95, at 63 ("I believe in the existence of a great, immutable 
principle of natural law . . . which proves the absolute right of every human being that comes into 
the world to an education."). 

[FN100]. See William S. Myers, The Maryland Constitution of 1864, at 85 (1901) ("[Nlumerous 
attempts had been made at the various sessions of the Legislature to inaugurate some sort of general 
education system, but for one reason or another these attempts had always resulted in failure."); 
James W. Harry, The Maryland Constitution of 1851, at 64 (1902) (unpublished dissertation) (noting 
the legislature's rejection of an amendment that would have authorized it to create "a uniform 
system of public schools throughout the State, adequately endowed to educate every white child 
within its limits"). 2 Debates & Proceedings of the Constitutional Convention of 1851, at 812 (1851) 
thereinafter 1851 Debates] (detailing the roll call vote in which the proposal was ordered to be set 
aside). 

A similar 1856 legislative bill failed in the State Senate because of opposition from rural senators 
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from southern counties. See 2 The Debates of the Constitutional Convention of the State of 
Maryland, Assembled at the City of Annapolis, Wednesday, April 27, 1864, at 1221. (W.M. Blair 
Lord ed., 1864) [hereinafter 1864 Debates]. 

[FN101]. L.E. Blauch, Education & the Maryland Constitutional Convention, 1850-51, 25 
Md.Hist.Mag. 169, 175 (1930). See also Basil Sollers, Secondary Education in the State of Maryland, 
in History of Education in Maryland 39. Of 100,000 white children between the ages of eight and ten, 
half were not enrolled in any school. William Hunter Shannon, Public Education in Maryland (1823-
1868) With Special Emphasis Upon the 1860s, at 46 (1964) (unpublished dissertation, University of 
Maryland). Even in Baltimore City, which had the highest quality schools in the State, "large 
numbers of children [were] receiving no instruction." Id. at 84. 

[FN102]. Shannon, supra note 101, at 19-21 (noting the General Assembly's hesitancy to "set up 
centers of enlightenment that might lead to questions concerning the social and economic basis for 
the state's economy."). 

During the Civil War, Maryland was occupied by federal troops. Their presence helped pro-Union 
political forces, the Unionists, drive the pro-Confederate Democrats out of office and positions of 
power. Id. at 122. Many pro- Confederate slave and property owners were disenfranchised, jailed, or 
removed from office. Id. at 174-75. 

[FN103]. See also Hornbeck v. Somerset County Bd. of Educ, 295 Md. 597, 622, 458 A.2d 758, 771 
(1983) ("It was not until the adoption of the Maryland Constitution of 1864 that a statewide system of 
free public schools was established in this State."). 

[FN104]. See Myers, supra note 100, at 85 (1901). 

[FN105]. Id. at 85-86. The 1864 language adopted the main concepts reformers had unsuccessfully 
tried to include in the 1851 Constitution. Harry, supra note 100, at 65. 

[FN106]. Sollers, supra note 101, at 66-67 (describing uniform practices of discipline and testing). The 
State Superintendent set the school calendar, established a uniform statewide curriculum, 
determined which textbooks would be used, and instituted a teacher certification process. He also 
hired district heads to implement his plan on the local level. 1864 Debates, supra note 100, at 1218. 

[FN107]. Most local districts were either too poor to pay for free public schools or simply refused to do 
so. L.E. Blauch, The First Uniform School System of Maryland, 1865-68, 26 Md.Hist.Mag. 205, 214-
16 (1931). Indeed, only two districts-Alleghany and Baltimore-opted for local taxes. Id. at 211. 

[FN108]. Shannon, supra note 101, at 228-29. The new State Superintendent moved quickly to 
expand the number of primary, grammar, and high schools and put in place statewide systems of 
excellence, which resulted in significant increases in educational quality. Id. at 261. He proposed 
compulsory school attendance and upgrading standards of professional competence of teachers. Id. at 
268. 

[FN109]. Amy C. Crewe, No Backward Step Was Taken, Highlights in the History of the Public 
Elementary Schools in Baltimore County 35 (1949) ("It was a courageous ideal, but, involving as it 
did an attempt to establish at one leap a system more elaborate than any other State in the Union 
was supporting at that time, it ran into difficulties almost immediately."). 

[FN110]. Blauch, supra note 107, at 213. 

[FN111]. Id. at 225; Shannon, supra note 101, at 327. Wishing to be exempt from the state mandates, 

Copr. West 2001 No Claim to Orig. U.S. Govt. Works 



1, 

137 FOR EDUCATIONAL USE ONLY Page 32 
(Cite as: 52 Md. L. Rev. 1137, *1191) 

Baltimore City challenged the State Superintendent in court but lost. Blauch, supra note 107, at 218. 

[FN112]. Shannon, supra note 101, at 240 (from a report from Calvert County) ("The demagogue 
dreaded the free school which encouraged free thought and inspired individual initiative. The 
sectionalist considered the schools nothing more than the spawn of Yankeedom. The aristocrat looked 
upon public education as detrimental to the contentment of the poor."). Although politically 
weakened, the property owners still greatly feared an expanded educational system. Id. 

[FN113]. Id. 

[FN114]. The new clause no longer required that the system be "uniform" and took out the 
requirement that a state superintendent be hired who would then hire the local superintendents. See 
Hornbeck v. Somerset County Bd. of Educ, 295 Md. 597, 623-24, 458 A.2d 758, 772 (1983). 

[FN115]. Antireformers wanted a dissolution of the entire system and reestablishment of total local 
control. Crewe, supra note 109, at 37. Reformers felt that the centralized system was essential for 
quality. Debates of the Maryland Constitutional Convention of 1867, at 247 (Philip B. Perlman ed., 
1923) [hereinafter 1867 Debates] ("There can be no efficient system which was not general." (quoting 
Delegate Brown)). 

[FN116L There was little debate over the exact import of the phrase. See Shannon, supra note 101, at 
334. 

[FN117]. Noah Webster, An American Dictionary of the English Language 430 (1864) (quoted in 
Edgewood Indep. Sch. Dist. v. Kirby, 777 S.W.2d 391, 395 (Tex. 1989)). Another contemporary 
dictionary said that "efficient" meant "causing effects; that makes the effects to be what it is." 
Latnam, A Dictionary of the English Language (London, 1872) (quoted in Appellants' Brief, supra 
note 89, at 26 n.ll). 

[FN118]. Edwards, A Complete and Universal English Dictionary (1815) (quoted in Pauley v. Kelly, 
255 S.E.2d 859, 874 (W.Va. 1979)). 

[FN119]. Latnam, supra note 117. 

[FN120]. Delegate McHenry declared, "There is no system of police comparable to that furnished by 
an efficient common school education, which trains up the children of a community to be good 
citizens." 1851 Debates, supra note 100, at 813. One delegate summed up the thinking of many of his 
colleagues in saying, "If it was the last word he had to say, he would say, let us have an efficient 
system of education." Id. at 810 (quoting Delegate Fiery). Delegate Fiery refused to consider 
spending another dollar on physical improvements in the State until the State developed a "uniform 
and efficient system of education for every child." Id. 

[FN121]. Blauch, supra note 101, at 175. 

[FN122]. Cremin, supra note 93, at 137. He said: 
Let the common school be expanded to its capabilities, let it be worked with the efficiency of which 

it is susceptible, and nine tenths of the crimes in the penal code would become obsolete; the long 
catalogue of human ills would be abridged; men would walk more safely by day; every pillow would 
be more inviolable by night; property, life, and character held by strong tenure; all rational hopes 
respecting the future brightened. 
Id. 
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[FN123]. Mann, supra note 95, at 30 (stating that people were "turn[ing] away from the common 
schools, in their depressed state, and seekfing], elsewhere, the help of a more enlarged and thorough 
education"). 

[FN124]. Abraham Flexner & Frank P. Bachman, Public Education in Maryland, A Report to the 
Maryland Educational Survey Commission 83 (1916) ("An efficient system of public schools not only 
enrolls children, but [retains them] . . . until they have finished the elementary, if not the high 
school, course."); id. at 57 ("[T]he efficiency of the schools depends upon the preparation of the 
teachers and upon the intelligence with which teachers are chosen."); id. at 24 ("Our real concern is 
as to the efficiency with which the work of the [State's education] department has been carried on."). 

[FN125]. The use of "efficient" did not mean that the drafters wanted an "inexpensive" or "cheap" 
system as some have argued. Rather, the concerns delegates expressed over the high cost of the 
outgoing system were based on their goal of establishing a system of schools that produced educated 
students without excessive waste. Thus, the emphasis was on spending money wisely, not refusing to 
spend it at all. See Appellants' Brief, supra note 89, at 35-36. 

[FN126]. See Hornbeck v. Somerset County Bd. of Educ, 295 Md. 597, 607, 458 A.2d 758, 764 (1983). 
The plaintiffs were the Boards of Education of Somerset, Caroline, and St. Mary's Counties and the 
School Commissioners of Baltimore City; taxpayers; students; parents; public officials; and school 
superintendents. Id. The defendants were the Comptroller of the Treasury, the State Superintendent 
of Schools, and Montgomery County by intervention. Id. at 607-08, 458 A.2d at 764. 

[FN127]. Id. at 608, 458 A.2d at 764. 

[FN128]. Id. at 611, 458 A.2d at 776. The complaint asserted that "poor children in the plaintiff 
school districts require extra educational assistance to overcome learning disadvantages but receive 
less as a result of the State's discriminatory public school financing system." Id. at 610, 458 A.2d at 
765. 

[FN 129]. Id. at 608, 458 A.2d at 764. 

[FN130]. Id. at 656-57, 458 A.2d at 789-90. This test was defined in San Antonio Sch.Dist. v. 
Rodriguez, 411 U.S. 1, 55 (1972) ("The constitutional standard under the Equal Protection Clause is 
whether the challenged state action rationally furthers a legitimate state purpose or interest."). 

[FN131]. Hornbeck, 295 Md. at 657, 458 A.2d at 790. 

[FN132]. Id. 

[FN133]. Id. at 654, 458 A.2d at 788 ("We think the legislative objective of preserving and promoting 
local control over education is both a legitimate state interest and one to which the present financing 
system is reasonable related."). 

[FN134]. Id. at 639, 458 A.2d at 780. The court stated: 
No evidentiary showing was made in the present case-indeed no allegation was even advanced-

that these qualitative standards were not being met in any school district, or that the standards 
failed to make provision for an adequate education, or that the State's school financing scheme did 
not provide all school districts with the means essential to provide the basic education contemplated 
by § 1 of Art. V m of the 1967 Constitution. 
Id. 
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[FN135]. See McUsic, supra note 86, at 327 (stating that the court was not required to define a 
minimum standard of education because the plaintiffs failed to argue inadequacy). 

[FN136]. Hornbeck, 295 Md. at 639, 458 A.2d at 780. The court wrote, "[s]imply to show that the 
educational resources available in the poorer school districts are inferior to those in the rich districts 
does not mean that there is insufficient funding provided by the State's financing system for all 
students to obtain an adequate education." Id. The defendants' brief emphasized this point. 
Appellants' Brief, supra note 89, at 16 ("Although the trial court's opinion focused on financial 
disparities, it did not find that any student, or group of students in Maryland was denied the 
opportunity to receive an adequate education."). The defendants also stated, "The Plaintiffs did not 
establish any 'contemporary educational standards' with which any subdivision does not comply." Id. 
at 24. 

[FN137]. Hornbeck, 295 Md. at 632, 458 A.2d at 776 ("To conclude that a 'thorough and efficient' 
system under § 1 means a full, complete and effective educational system throughout the State, as 
the trial judge held, is not to require a statewide system which provides more than a basic or 
adequate education to the State's children."). 

[FN138]. See generally supra notes 100-105 and accompanying text (for underlying philosophies of 
reformers). 

[FN139]. Id. 

[FN140]. Ratner, supra note 10, at 782-83 (describing the necessary political skills as including 
literacy and ability to write). 

[FN141]. See supra notes 100-105 and accompanying text. 

[FN142]. See, e.g., Ratner, supra note 10, at 787-88 n.30 (stating that courts have found a twelfth-
grade education to be the absolute minimum required). A twelfth-grade level of reading ability is 
needed to read and understand most newspapers. Id. at 788 n.30. 

[FN 143]. As Horace Mann summarized: 
[U]nder a republican government, it seems clear that the minimum of this education can never be 

less than such as is sufficient to qualify each citizen for the civil and social duties he will be called to 
discharge;-such an education as teaches the individual the great laws of bodily health; as qualifies 
for the fulfilment [sic] of parental duties; as is indispensable for the civil functions of a witness or a 
juror; as is necessary for the voter in municipal affairs; and finally, for the faithful and conscientious 
discharge of all those duties which devolve upon the inheritor of a portion of the sovereignty of this 
great republic. 
Mann, supra note 95, at 63. 

[FN144]. 575 A.2d 359 (N.J. 1990). 

[FN145]. Id. at 397-98 ("If absolute equality were the constitutional mandate, and 'basic skills' 
sufficient to achieve that mandate, there would be little short of a revolution in the suburban 
districts when parents learned that basic skills is what their children were entitled to, limited to, and 
no more."). 

[FN146]. Id. at 398. A subsequent historical analysis of the education clause revealed that the 
framers had rejected language without a qualitative standard and instead had added the "thorough 
and efficient" language. F. Clinton Broden, Note, Litigating State Constitutional Rights to an 

Copr. ® West 2001 No Claim to Orig. U.S. Govt. Works 



52MDLR1137 FOE EDUCATIONAL USE ONLY Page 35 
(Cite as: 52 Md. L. Rev. 1137, *1191) 

Adequate Education & the Remedy of State Operated School Districts, 42 Rutgers L.Rev. 779, 782-83 
(1990) (stating that this "strongly suggests that the intent was not simply to guarantee a free 
education but an effective one as well"). 

[FN147]. See Jonathan Banks, Note, State Constitutional Analyses of Public School Finance Reform 
Cases: Myth or Methodology?, 45 VandX.Rev. 129, 146 (1992). 

[FN148]. 255 S.E.2d 859 (W.Va.1979). 

[FN149]. Id. at 877. 

[FN150]. Id. at 874. The court said that "[l]exically . . . the words have not changed [from 1815 to 
1976]." Id. It added that the system "must produce results without waste." Id. 

[FN151]. Id. at 878. 

[FN152]. In 1983, Arkansas's highest court declared: 
The evidence offered may have shown that the appellee districts offered the bare rudiments of 

educational opportunities, but we are in genuine doubt that they were proved to be suitable and 
efficient. However, even were the complaining districts shown to meet the bare requirements of 
educational offerings, that is not what the constitution demands. 
Dupree v. Alma School Dist., 651 S.W.2d 90, 93 (Ark. 1983). 

[FN153]. The Supreme Court of Idaho stated that "[tjhere is, at least in the context of our present 
society, more inherent in a thorough system of education than instruction in the three 'R's.'" 
Thompson v. Engelking, 537 P.2d 635, 648 (Idaho 1975). 

[FN154]. In a 1930 decision, the Supreme Court of Montana asked "[wjhat, then, constitutes a 
'thorough' system of education in our public schools?" McNair v. School Dist. No. 1, 288 P. 188, 190 
(Mont. 1930). The answer: 

[T]he solemn mandate of the Constitution is not discharged by the mere training of the mind; 
mentality without physical well-being does not make for good citizenship~the good citizen, the man 
or woman who is of the greatest value to the state, is the one whose every faculty is developed and 
alert . . . . Education may be particularly directed to either mental, moral, or physical powers or 
faculties, but in its broadest and best sense it embraces them all. 
Id. (citation omitted). The McNair court's definition also included a vocational training component: 
"The common schools are doorways opening into chambers of science, art, and the learned 
professions, as well as fields of industrial and commercial activities." Id. at 191. 

[FN155]. The Texas Supreme Court has interpreted the requirement of efficiency to include a decent 
quality education for every child. See Edgewood Indep.Sch.Dist. v. Kirby, 777 S.W.2d 391, 395 (Tex. 
1989). The court rejected the notion that "efficient" meant "'economical,' 'inexpensive' or 'cheap,'" 
and instead referred back to old dictionary definitions. Id. The court also determined that 
'"[ejfficient' conveys the meaning of effective or productive of results and connotes the use of 
resources so as to produce results with little waste." Id. (citations omitted). 

[FN156]. Until 1983, the state's highest court had never considered the import of Colorado's 
education clause. See Lujan v. Colorado St. Bd. of Educ, 649 P.2d 1005, 1024-25 (Colo. 1982). 
Without "any historical background to glean guidance regarding the intention of the framers," the 
court could only speculatively talk in negatives. Id. In its holding, the court rejected the notion that a 
"thorough and uniform system requires equal expenditures within the districts." Id. Although a 
dissenting justice warned that the majority was holding that "the constitutional standard is satisfied 
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if the state insures that some unspecified minimum of educational opportunity is available in each 
school district," there is no explicit affirmative declaration by the court of the actual standard. Id. at 
1041 (Lohr, J., dissenting). Consequently, Judge Lohr's concern appears to be unfounded. 

[FN157]. The state's highest court has been reluctant to elaborate on the meaning of the language, 
other than to reiterate the description already included in the constitution that every child should 
receive a "good common school education." People ex rel. Leighty v. Young, 139 N.E. 894, 895 (HI. 
1923). See also People ex rel. Russell v. Graham, 134 N.E. 57, 60 (111. 1922) (reiterating the "good 
common school education" language as a constitutional element of "thorough and efficient"). 

[FN158]. There is little judicial interpretation of the educational requirement in Minnesota. In 1913, 
the highest court declared that "[t]he object is to insure a regular method throughout the state 
whereby all may be enabled to acquire an education which will fit them to discharge intelligently 
their duties as citizens of the republic." Board of Educ. v. Moore, 17 Minn. 391, 394 (1871). 

[FN159]. The overwhelming evidence indicated that the Ohio education clause established a rigorous 
constitutional mandate for a high quality of education throughout the state. See 2 Report of the 
Debates & Proceedings of the Convention for the Revision of the Constitution of the State of Ohio 
1850- 51, at 13-17 (1851) (J.V. Smith, official reporter) [hereinafter Ohio Debates]. For the most part, 
Ohio courts have correctly followed this historical purpose. In 1923, the state Supreme Court 
recognized that "the sovereign people made it mandatory upon the General Assembly to secure not 
merely a system of common schools, but a system thorough and efficient throughout the state." 
Miller v. Korns, 140 N.E. 773, 776 (Ohio 1923). Other states' courts, in examining the Ohio record, 
have also found the education clause to establish a high standard. As West Virginia's highest court 
said, "The tenor of the discussion . . . by those advocating the entire education section as it was 
finally adopted, leaves no doubt that excellence was the goal, rather than mediocrity." Pauley v. 
Kelly, 255 S.E.2d 859, 867 (W.Va. 1979). 

In its most recent interpretation of the education clause, Ohio's highest court did not directly refute 
this high standard. In Board of Education v. Walter, the court apparently implied that as long as a 
school had enough funds to instruct students in basic academic subjects, and thereby met the 
legislative standards, it met the constitutional standards. See Board of Educ. v. Walter, 390 N.E.2d 
813, 825-26 (Ohio 1979), cert, denied, 444 U.S. 1015 (1980). The court commented that although 
financial hardships resulted in school closings, the instructional year for students did not fall below 
182 days, the length mandated by law. Id. This decision indicated only that a system bereft of certain 
basics cannot be thorough and efficient; it does not necessarily indicate that a system with those 
basics and nothing else would necessarily be thorough and efficient. 

[FN160]. In 1963, Virginia's highest court declared that the constitutional language did not even 
require the state to have public schools at all. See County Sch.Bd. v. Griffin, 133 S.E.2d 565, 573 (Va. 
1963). In Griffin, pro-segregationists were permitted to close schools to avoid racial integration 
without violating the constitution. Id. This finding sharply conflicted with the court's own prior 
holdings. In 1959, under similar circumstances, the court had stated that "the state constitutional 
provision requires the State to 'maintain an efficient system of free public schools throughout the 
state."' Harrison v. Day, 106 S.E.2d 636, 646 (Va. 1959). The court therefore concluded that "the 
State must support such public schools in the State as are necessary to an efficient system." Id. 
(quoting Va.Const. of 1869, art. XI, s 129). The notion that a non-existent school system could be 
"efficient" strictly contradicts that finding. 

[FN161]. In addition, although courts in Pennsylvania and Kentucky have made only vague 
comments about the qualitative nature of the educational mandate, these comments evidence a high 
value placed on education. Pennsylvania's highest court has said that failure to provide every child 
with a "basic, adequate or minimum education" would be unconstitutional. Danson v. Casey, 399 
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A.2d 360, 365 (Pa. 1979). The court, however, has never affirmatively defined the constitutional 
standard beyond asserting that "'thorough and efficient' must not be narrowly construed." Id. at 366. 
Kentucky's court declared that the state was constitutionally required to "provide funding which is 
sufficient to provide each child in Kentucky an adequate education." Rose v. Council of Better Educ, 
Inc., 790 S.W.2d 186, 212-13 (Ky. 1989). 

[FN162]. See infra notes 233-241 and accompanying text. MSBE oversees the Maryland State 
Department of Education, a state agency headed by the State Superintendent. Md. Code Ann., Educ, 
§§ 2-101 to -103 (1992). 

[FN163]. Res. No. 1990-6, Maryland State Board of Education, State Goals for Public Education 1 
(May 22, 1990). 

[FN 164]. Maryland State Department of Education, Maryland School Performance Program Report, 
1992, at iii (1992) [hereinafter MSP 1992]. 

[FN165L Id. at 6-59. 

[FN166]. Res. No. 1990-30, Maryland State Board of Education, Maryland School Performance 
Program-Projected Five Year Standards for 1990-1995, at 1 (Aug. 29, 1990). 

[FN167]. Id. (listing projected standards for attendance, promotion, reading, writing, math, and 
citizenship within the ninetieth percentile). 

[FN168]. See 1864 Debates, supra note 100, at 1225 (emphasizing the importance of establishing a 
school system to which "any son of Maryland" can refer "with satisfaction, as evidence of a system 
which has elevated the community") (quoting Del. Cushing). 

[FN169]. Without significant financial help from the state, each district was virtually left to its own 
to establish schools. Shannon, supra note 101, at 19 ("Outside of modest financial aid, the state did 
not in any way regulate or supervise the county schools."). Many of the poorer, more rural counties 
lacked the money to do an adequate job. Sollers, supra note 101, at 50. 

[FN170]. At the 1851 Constitutional Convention there was a strong desire to erase great educational 
disparities both geographically and socioeconomically. See Blauch, supra note 101, at 179, 187-88 
(quoting one delegate whose proposal sought to "spread the opportunities and advantages of 
education in the various parts of the country, and among the different orders of the people"). See also 
1851 Debates, supra note 100, at 805 ("[W]e are desirous to have a general system, where the 
children of the poor may have the full benefit of it; where all classes (rich and poor) may meet upon a 
common platform, and receive the blessing designed."). These problems had not been eradicated by 
the 1864 Convention, at which even delegates from Baltimore City, on whose monetary shoulder an 
enhanced system would surely be financed, spoke strongly in favor of a new clause. 1864 Debates, 
supra note 100, at 1225-26. The majority of the 1864 delegates rejected several attempts to explicitly 
exclude black children from the constitutional mandate. Shannon, supra note 101, at 224-25. 

[FN171]. "On the eve of the Civil War, Baltimore had set an example in education that matched the 
record of any city in the North and surpassed that of most southern cities." Shannon, supra note 101, 
at 101. It had pioneered educating young girls, forming one of the east coast's first female high 
schools. Id. at 63. It had also established a "floating school" to train sailors, which served as a model 
for similar schools in other cities. Id. at 79-83. 

[FN172]. See generally supra notes 168-171. 
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[FN173]. As the state superintendent said in his first report to the state legislature: 
Why not rank also with those that provide universal education, not the education which halts 

before the door of the primary school, but marches on; takes the poorest youth, whom God has 
endowed with intellect, nurtures that intellect, gives it the benefit of the best culture and exhibits 
the pure benevolence of Republicanism, which by bestowing equal privileges upon all, gradually 
levels up the humble to an equality with those who enjoy all the benefits of wealth and social 
position. 
Report of the State Superintendent of Public Instruction to the General Assembly of Maryland 1865 
(quoted in Shannon, supra note 101, at 230). 

[FN174]. 1864 Debates, supra note 100, at 1221. 

[FN175]. See Hornbeck v. Somerset County Bd. of Educ, 295 Md. 597, 639, 458 A.2d 758, 780 (1983) 
(holding that "education need not be 'equal' in the sense of mathematical uniformity"). 

[FN176]. Id. 

[FN177]. See Hornbeck, 295 Md. at 632, 458 A.2d at 776-77 ("[Alt most, the legislature is commanded 
by § 1 to establish such a system, effective in all school districts, as will provide the State's youth 
with a basic public school education. To the extent that § 1 encompasses any equality component, it 
is so limited."). 

[FN178]. Courts in Arkansas, Idaho, and Pennsylvania have also found the education clause to 
mandate substantial equality of opportunity. See Dupree v. Alma School Dist., 651 S.W.2d 90, 93 
(Ark. 1983); Thompson v. Engelking, 537 P.2d 635, 637 (Idaho 1975); Danson v. Casey, 382 A.2d 
1238, 1242 (Pa.Commw.Ct. 1979), aff d, 399 A.2d 360 (Pa. 1979). In Ohio, a "thorough and efficient" 
state, the court has never addressed the equality aspect of the state's education article. However, 
historical analysis reveals that equal opportunity was a principal thrust of the reformers who created 
the original "thorough and efficient" articles. Ohio Debates, supra note 159, at 14-15. 

Some courts have even found that equality of opportunity also requires equality of educational 
finances. See, e.g., Rose v. Council of Better Educ, Inc., 790 S.W.2d 186, 212 (Ky. 1989) (holding that 
"the great disparity and inadequacy . . . of financial effort throughout the State made the Kentucky 
educational system inefficient, and thus a violation of the Kentucky Constitution"); Edgewood 
Indep.Sch.Dist. v. Kirby, 777 S.W.2d 391, 397 (Tex. 1989) (holding that "[c]hildren who live in poor 
districts and children who live in rich districts must be afforded a substantially equal opportunity to 
have access to educational funds"); Abbott v. Burke, 575 A.2d 359, 403 (N.J. 1990). Although 
Maryland rejected that notion in Hornbeck, the broader idea of equal opportunity in education has 
not necessarily been rejected. Indeed, equality of opportunity may require a state to go beyond 
equality of finances, because a district with many disadvantaged children may need additional 
money to provide the same opportunity as wealthier districts can for nondisadvantaged students. 

[FN179]. Robinson v. Cahill, 303 A.2d 273, 294 (N.J.), cert, denied, 414 U.S. 976 (1973). The court 
examined the disparities in the state's system again in 1985 and stated that: 

[T]he thorough and efficient education issues all for proofs that, after comparing the education 
received by children in property-poor districts to that offered in the property-rich districts, it appears 
that the disadvantaged children will not be able to compete in, and contribute to, the society entered 
by the relatively advantaged children. 
Abbott, 495 A.2d at 390. la a 1990 extension of the Abbott case, the court stated that "[a] thorough 
and efficient education requires such level of education as will enable all students to function as 
citizens and workers in the same society." Id. at 403. 

[FN180]. Rose, 790 S.W.2d at 211. The court found a strict notion of equality imbedded in the 
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"efficient" language, saying, "Common schools shall provide equal educational opportunities to all 
Kentucky children, regardless of place of residence or economic independence." Id. at 212-13. In 
Texas, the high court expressed a similar finding, saying that "[c]hildren who live in poor districts 
and children who live in rich districts must be afforded a substantially equal opportunity to have 
access to educational funds." Edgewood Indep.Sch.Dist., 777 S.W.2d at 397. The court also added, "It 
is apparent from the historical record that those who drafted and ratified [the education clause] never 
contemplated the possibility that such gross inequalities could exist within an 'efficient system.'" Id. 
at 395 (footnote and citation omitted). 

[FN181]. Abbott, 575 A.2d at 403. 

[FN 182]. This is true in Maryland. See Robert E. Slavin, Funding Inequities Among Maryland 
School Districts: What Do They Mean in Practice? 7-8 (1991) ( "The districts on the low end of per-
pupil funding are also disproportionately represented among the lowest in student performance."). 
See also Joel S. Berke & Judy G. Sinkin, Developing a "Thorough and Efficient" School Finance 
System: Alternatives for Implementing Robinson v. Cahill, 3 J.L. & Educ. 337, 352 (1974) (stating 
that such a backward system would be "inefficient" and therefore unconstitutional). 

[FN183L See John Silard & Barrie Goldstein, Toward Abolition of Local Funding in Public 
Education, 3 J.L. & Educ. 307, 311 (1974) (stating that reliance on local property taxes results in 
great financial disparities). 

[FN184]. Slavin, supra note 182, at 25. 

[FN185]. See Berke & Sinkin, supra note 182, at 350-52 (stating that reliance on local funding results 
in unequal educational opportunity). 

[FN186]. Norris v. Mayor of Baltimore, 172 Md. 667, 675, 192 A. 531, 535 (1937). The court stated: 
[W]hile the principles of the constitution are unchangeable, in interpreting the language by which 

they are expressed, it will be given a meaning which will permit the application of those principles to 
changes in the economic, social, and political life of the people, which the framers did not and could 
not foresee. 
Id. 

[FN187L Clauss v. Board of Educ, 181 Md. 513, 523, 30 A.2d 779, 783 (1943). Pursuant to this 
reasoning, the Court found that heating and transportation were necessary elements of an education, 
although they were not considered as such in 1867. Id. This language echoed the court's 1897 
statement that "[t]he specific components of a thorough and efficient system are for the legislature to 
prescribe from time to time, depending on changing circumstances." Hooper v. New, 85 Md. 565, 580 
(1897). 

[FN188]. Hornbeck v. Somerset County Bd. of Educ, 295 Md. 597, 639, 458 A.2d 758, 780 (1983). 

[FN 189]. In Pennsylvania, the high court said, "The very essence of this section is to enable 
successive legislatures to adopt a changing program to keep abreast of educational advances." 
Danson v. Casey, 399 A.2d 360, 366 (Pa. 1979) (quoting Malone v. Hayden, 197 A. 344, 352 (Pa. 
1938)). The court added, "More than forty years ago, this Court recognized that because educational 
philosophy and needs change constantly, the words 'thorough and efficient' must not be narrowly 
construed." Id. at 366. 

See also Robinson v. Cahill, 303 A.2d 273, 295 (N.J. 1973), cert, denied, 414 U.S. 976 (1973) ("The 
Constitution's guarantee must be understood to embrace that educational opportunity which is 
needed in the contemporary setting to equip a child for his role as a citizen and as a competitor in the 
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labor market."); People ex rel. Leighty v. Young, 139 N.E. 894, 896 (111. 1923) (emphasizing that 
legislative discretion is to be "bound to conform to the popular understanding of what constitutes a 
common school education"). 

In summarizing the cases from around the country, the high court in West Virginia has stated that 
"[t]he debates and cases often mention that ingredients of a thorough and efficient education system 
are changeable, and most adapt to conditions its beneficiaries need meet." Pauley v. Kelly, 255 
S.E.2d 859, 876 (W.Va. 1979). 

Finally, the Idaho high court rejected an explicit statement by a convention delegate defining 
education as the "three E's" and said that more was required "in the context of present society." 
Thompson v. Engelking, 537 P.2d 635, 648 (Idaho 1975). Delegate Parker had stated, "The duty of 
the state . . . is simply the teaching of the children of the community the three R's--to learn to read, 
to write, and the rules of arithmetic, and the duty of the state ends right there." Id. The high court, 
however, noted that "today, Parker's statement cannot be given its literal meaning. There is, at least 
in the context of our present society, more inherent in a thorough system of education than 
instruction in the three 'R's.'" Id. 

[FN190]. Indeed, modern children may need a host of additional skills that would have been utterly 
unnecessary when the constitutional language was initially implemented. See Burgdorf & Bersoff, 
supra note 84, at 53, 54 ("The development of public school education from the 17th century to the 
present is largely an evolution from the narrow concept of education as 'reading, writing and 
arithmetic,' to the broader notion that education should encompass such diverse subjects as 
chemistry, home economics, driver's training, foreign languages, and gym classes."). 

[FN191]. See Hubsch, supra note 57, at 115 ("The single most difficult issue facing advocates of 
educational entitlement is state judicial deference to the education scheme adopted by the state 
legislature in response to the constitutional mandate."). 

[FN192]. See, e.g., Harrison v. Day, 106 S.E.2d 636, 646 (Va. 1959) ("[T]he General Assembly may 
determine [for itself] what is an 'efficient system,' but it cannot impair or disregard constitutional 
requirements."). 

[FN193]. Hornbeck v. Somerset County Bd. of Educ, 295 Md. 597, 639, 458 A.2d 758, 780 (1983) ("No 
evidentiary showing was made in the present case . . . that [the State's] qualitative standards were 
not being met in any school district, or that the standards failed to make provision for an adequate 
education."). 

[FN194]. Ratner, supra note 10, at 816 ("In interpreting state constitutions and laws, the state 
supreme courts are the ultimate arbiters. Thus, the state courts are free to interpret these provisions 
as expansively as they see fit, as long as the interpretation does not contravene federal constitutional 
or statutory provisions."). 

[FN195I Hornbeck, 295 Md. at 626, 458 A.2d 773-74 ("[I]t was the intention of the Convention 
delegates in adopting the new education article to leave implementation of the details of the public 
school system to legislative determination."). 

[FN196]. See supra notes 114-116 and accompanying text. 

[FN197]. See supra notes 116-121 and accompanying text. 

[FN198]. See supra note 91. 

[FN199]. Ohio Debates, supra note 159, at 11. 
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[FN200]. Ratner, supra note 10, at 779 ("What duties the principles of 'thorough and efficient' 
education . . . impose on school districts must be determined in light of the contemporary state of 
educational knowledge."). 

[FN201]. See Burgdorf & Bersoff, supra note 84, at 54-55. One million kids were excluded, and three 
million were not provided with special services. Id. at 54. 

[FN202]. Marcia P. Burgdorf & Robert Burgdorf, Jr., A History of Unequal Treatment: The 
Qualifications of Handicapped Persons as a "Suspect Class" Under the Equal Protection Clause, 15 
Santa Clara L.Rev. 855, 876 (1975). The authors stated: "The major factual consideration underlying 
the successful lawsuits seeking education for handicapped children was the development of a 
comprehensive body of professional expertise supporting the premise that all handicapped persons 
can learn, develop and benefit from appropriate educational programs." Id. 

[FN203]. Some researchers have claimed that schools cannot compensate for a student's weak 
educational background. See Ratner, supra note 10, at 794-95 n.50, 796-800 (summarizing and then 
rejecting the theories of these researchers). 

[FN204]. See id. at 796-804 (discussing characteristics of effective schools and three cities in which 
such schools have succeeded). 

[FN205]. Ala. Const., amend. 11, § 25C (emphasis added). 

[FN206L Hornbeck, 295 Md. at 639, 458 A.2d at 780. 

[FN207L See id. at 656, 458 A.2d at 789 (holding that Maryland's system of school financing complies 
with rational basis test). 

[FN208]. Id. at 624-28, 458 A.2d at 772-75. 

[FN209L Danson v. Casey, 399 A.2d 360, 367 (Pa. 1979) ("[T]he framers endorsed the concept of local 
control to meet diverse local needs and took notice of the right of local communities to utilize local 
tax revenues to expand education programs subsidized by the state."). 

[FN210]. See Md.Const. art. VDI(1867). 

[FN211]. See 1867 Debates, supra note 115, at 256. 

[FN212]. Md.Const. art. Vm, § 2 ("The System of Public Schools, as now constituted, shall remain in 
force until the end of the said first Session of the General Assembly, and shall expire; except so far as 
adopted, or continued by the General Assembly.") (emphasis added). 

[FN213]. See Shannon, supra note 101, at 329-30 (describing the goal of the 1867 Convention 
delegates to establish an organized public school system). 

[FN214]. See Md.Const. art. VIII, § 1. The burden was mandatory, using the word "shall." See 
Hubsch, supra note 57, at 97 ("The term 'shall' expresses a mandatory duty."). 

[FN215]. Pauley v. Kelly, 255 S.E.2d 859, 869 (W.Va. 1979) (noting that states whose constitutions 
contain a "thorough and efficient" clause "all have found the clause to make education a state, rather 
than local, responsibility"); Rose v. Council of Better Educ, Inc., 790 S.W.2d 186, 211 (Ky. 1989) 
(finding that the constitution's education "obligation cannot be shifted to local counties and local 
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school districts"); People ex rel. Leighty v. Young, 139 N.E. 894, 896 (111. 1923) ("The constitutional 
provision is a mandate to the legislature"); Board of Educ. v. Houghton, 233 N.W. 834, 835-36 (Minn. 
1930) (quoting Associated Sch. v. School Dist., 142 N.W. 325, 326-27 (1913)) ('"The maintenance of 
public schools is not a matter of local but of state concern' . . . . To what reasonable extent powers 
shall be conferred upon local school districts is for legislative determination."); Abbott v. Burke, 575 
A.2d 359, 369 (N.J. 1990) ("The State's obligation to attain that minimum is absolute-any district 
that fails must be compelled to comply."); Miller v. Korns, 140 N.E. 773, 776 (Ohio 1923) (stating 
that the constitutional language "calls for the upbuilding of a system of schools throughout the state, 
and the attainment of efficiency and thoroughness in that system is thus expressly made a purpose, 
not local, not municipal, but state- wide [sic]"); Board of Supervisors v. Cox, 156 S.E. 755, 759 (Va. 
1931) (finding that the education language imposed a "mandatory duty" upon the state); Kuhn v. 
Board of Educ, 4 W.Va. 499, 509 (1871) (stating that the "thorough and efficient" language in the 
West Virginia constitution made it "obligatory upon the legislature to provide for the support of such 
schools . . ., thus placing in the hands of the legislature, for that purpose, plenary, if not absolute, 
power"). California Teachers Ass'n v. Huff, 5 CaLApp. 1513, 1521 n.5 (1992) ("Education and the 
operation of the public school system are matters of statewide rather than local or municipal 
concern."); Hubsch, supra note 57, at 98 ("State court opinions have consistently held that despite the 
appointment of local officials to school boards, the system of public schools is a state system, under 
state legislative and executive control."). 

[FN216]. Md.Const. art. Vm, § 1. 

[FN217]. Cardenas, supra note 59, at 275. 

[FN218]. Id. 

[FN219]. Id. at 278. 

[FN220]. See 1868 Md. Laws Ch. 407, tit. 1, ch. 1, § 1, which did not contain a provision for a state 
board of education or a state superintendent. Also, the law established a separate system for 
Baltimore City. Id. at § 7. 

[FN221]. 1872 Md. Laws Ch. 377, ch. 1, § 1 ("Educational matters affecting the State and the general 
care and supervision of public education shall be entitled to a State Board of Education."). Almost 
immediately, the Court of Appeals found the law to give the State Board "visitorial power of the 
most comprehensive character. . . . [S]uch power is, in its nature, summary and exclusive." Wiley v. 
Board of County Sch. Comm'r, 51 Md. 400-01, 406 (1879). That finding was affirmed in Board of 
Educ. v. Hubbard, 305 Md. 774, 790, 506 A.2d 625, 633 (1986) (stating that the State Board's 
"paramount role . . . in interpreting the public education law sets it apart from most administrative 
agencies"). 

[FN222]. Appellees' Brief at 51; Flexner & Bachman, supra note 124, at 13, 18, 26. 

[FN223]. Flexner & Bachman, supra note 124, at xvii ("[I]n general, politics and personal 
considerations impair the vigor, independence, thoroughness, and efficiency of the school system."). 

[FN224]. Id. at xv, 25 (stating that the State Superintendent had inadequate resources to do his job); 
id. at 13 (criticizing the power split over teacher credentials between the State Board, the State 
Superintendent, and the county superintendents). 

[FN225]. Id. at 106-07 (criticizing the instruction as stressing too much memorization). 
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[FN226]. Id. (finding that many teachers did not know the material they were teaching). The report 
criticized the lack of consistency on teacher credentials, noting that "the widest possible variation in 
the training of teachers doing the same grade of work." Id. at 58. 

[FN227]. Id. at 116 ("Instruction in the colored schools is . . . distinctly inferior to that in the white 
schools."). 

[FN228]. Id. at 84. Despite progress, many students were not enrolled in elementary school, and even 
more were not in high school. Id. Average daily attendance stood at only 47.1% in 1914. Id. at 94. 

[FN229]. Id. at 85 (commenting that the State ranked 23rd in literacy rates); id. (stating that the 
dropout rate was "deplorably bad"). Many children were overage for their grade in school. Id. at 90. 

[FN230]. Id. at xvi. 

[FN231]. Id. at 36-37. 

[FN232]. Id. at 135; id. at 65 (stating the need for a central agency to manage teacher certification). 

[FN233]. Md.Regs. Code tit. 13A, § 12 (1989). 

[FN234]. Md. Code Ann., Educ. § 6-301 (1989). 

[FN235]. MdJtegs. Code tit. 13A, §§ 03.01.03, 03.02.03 (1989). 

[FN236]. Md. Code Ann., Educ. §§ 7-407 to -411 (1989) (providing for physical education, safety 
education, driving education, and alcohol abuse programs in the school system); Md.Regs.Code. tit. 
13A, § 04.07-04-18 (1989 & 1991) (providing for programs in arts, physical education, science, math, 
and other areas of study). 

[FN237]. Md. Code Ann., Educ. § 7-304 (1989). 

[FN238]. Md.Regs. Code tit. 13A, §§ 03.01.01, 03.02.01A (1989). 

[FN239]. Md. Code Ann., Educ. § 7-103(aXD (1989). 

[FN240]. Id. § 7-103(c). 

[FN241]. Md.Regs. Code tit. 13A, § 01.02.01B (1989). 

[FN242]. See Cremin, supra note 93, at 138; Flexner & Bachman, supra note 124, at 65. 

[FN243]. See Flexner & Bachman, supra note 124, at 8: 
Public education in America has developed most satisfactorily in those states in which a judicious 

combination of state and local authority has been effected. The reason is plain. The influence of the 
state makes for unity of design and uniformity of standards; local initiative ensures the interest, 
effort, pride, and sacrifice of the community to which the school belongs. 
Id. 

[FN244]. See supra notes 7-8 and accompanying text. 

[FN245L MSP 1992, supra, note 164, at 1-9. 
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[FN246]. Id. at 7. 

[FN247]. Id. 

[FN248]. Id. 

[FN249]. Id. 

[FN250]. Id. at 10. The six areas were: the percent of first time takers passing the functional tests in 
mathematics and citizenship, the percent of eleventh graders not having passed the math and 
citizenship tests, the attendance rate for seventh through twelfth graders, and the dropout rate. Id. 

[FN251]. Id. at 12-56. 

[FN252]. Id. at 3, 7. 

[FN253]. Executive Summary, Statewide Testing Programs in Maryland 4 (on file with authors). 

[FN254]. Id. 

[FN255]. Telephone Interview with Robert E. Gabrys, Assistant Superintendent for School 
Performance, Maryland State Department of Education (Apr. 1, 1993) [hereinafter Gabrys April 
Interview]. 

[FN256]. See Outcomes-Based Graduation Requirements Task Force, Maryland State Department of 
Education, Report on Performance-Based Graduation Requirements and Performance-Based 
Education 1-2, 5 (Sept. 1993). The report recommends full implementation of the content tests by the 
1996-97 school year and of the skill tests by the 1998-99 school year. Id. at 7-8. It is not clear yet how 
or if the MSP program will incorporate the high school tests. 

[FN257]. Telephone Interview with Robert E. Gabrys, Assistant Superintendent for School 
Performance, Maryland State Department of Education (Feb. 8, 1993) [hereinafter Gabrys February 
Interview]. 

[FN258]. A 3% annual dropout rate translates mathematically into a 12% four- year dropout rate. If 
88% of the students graduate and 90% of graduates pass all four functional tests, only 79.2% of total 
students have graduated and passed all four tests. 

[FN259]. MSP 1992, supra note 164, at iii. 

[FN260]. 255 S.E.2d 859 (W.Va. 1979). 

[FN261]. Id. at 877. 

[FN262]. Rose v. Council for Better Educ, 790 S.W.2d 186, 212 (Ky. 1989). 

[FN263]. Pallas, supra note 1, at 21 ("If schools do not have available the right resources, all the 
restructuring in the world is unlikely to make much of a difference."). 

There is a major dispute as to the relationship between funding and quality in education. McUsic, 
supra note 86, at 316. Some researchers claim that the two are unrelated. See Eric A. Hanushek, 
When School Finance "Reform" May Not Be Good Policy, 28 Harv. J.Legis. 423, 438 (1991) (arguing 
that studies on the correlation between funding and education are inconclusive). Some problems that 
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exist in education are largely independent of funding. Id. at 454. Yet the success of certain expensive 
interventions proves that money can make a difference. Moreover, the absence of cost-neutral but 
equally effective programs indicated that bringing at-risk children into the educational mainstream 
will cost money in the short term, although long term savings will return the investment many times 
over. As one researcher said: "Throwing money at the problems will not suffice. But large sums of 
money are required to support ideas of promise." Goodlad, supra note 2, at 4. See also Slavin, supra 
note 182, at 26 ("Money itself will not solve all the problems, but it is equally true that any 
interventions that have a reasonable chance to solve problems will cost money."). 

[FN264]. Governor's Commission on School Funding, Working Paper #2: "Problems with Existing 
Funding Programs and Levels" 10-11 (Aug. 4, 1993) (a working draft) (on file with the authors). 

[FN265]. Id. at 11. 

[FN266]. See id. 

[FN267]. Nancy S. Grasmick, Preliminary Proposals for the Governor's Commission on School 
Funding 1 (Sept. 29, 1993) (on file with the authors). 

[FN268]. Id. at 2. 

[FN269]. Id. 

[FN270]. Id. 

[FN271L See id. at 1. 

[FN272]. Maryland State Department of Education, The Fact Book 1991-1992, at 55 (1992). 

[FN273]. Joint Study Group on Education & Local Government, Department of Fiscal Resources, 
Final Report 14 (Oct. 29, 1991). The report stated: 

As currently structured, the determination of the minimum per pupil funding level is based on the 
historical level of spending within the local school systems. It has not been determined what 
constitutes a basic level of education, and what it should cost to provide this level of service. As a 
proxy, state aid relies on 75 percent of allowable "basic costs" as a representation of need. As a 
result, education funding in Maryland is essentially divorced from standards of quality and need-
spending is driven by spending. 
Id. 

[FN274]. At-Risk Commission, supra note 60, at 8 ("With little or no exposure to such developmental 
enrichments as trips, camps, museums, libraries and stimulating home environments, poor youth 
coming from impoverished backgrounds, have the most to gain from their school experience; yet they 
are more likely to attend schools with poor resources."). 

[FN275]. See Joint Expenditure Study Group on Education & Human Resources, Department of 
Fiscal Resources, Education Pre-Kindergarten Through Grade 12, Follow up 30 (Aug. 7, 1991). 

[FN276]. Slavin, supra note 182, at 9. One district-Worcester County-has disadvantaged students, 
but also has the money needed to improve student performance. Id. at 10. 

[FN277]. See A Guide to the Kentucky Education Reform Act of 1990, Legislative Research 
Commission (prepared by Miller et al.) (Apr. 1990) [hereinafter Kentucky Act]. 
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[FN278]. School Performance Review System, Executive Summary (draft) [hereinafter School 
Performance] (on file with authors). Gabrys April Interview, supra note 255. 

[FN279]. Gabrys April Interview, supra note 255. Telephone Interview with Robert G. Gabrys, 
Assistant Superintendent for School Performance, Maryland State Department of Education (Sept. 
30, 1993) [hereinafter Gabrys September Interview]. 

[FN280]. Maryland State Department of Education, On-Site Review Team Handbook for Challenge 
Schools 1 (Oct. 1992). 

[FN281]. Id. at 11. The local superintendent selects the schools from a list of eligible schools prepared 
by the State. Id. The State provided a total of $9 million for the 28 schools. Gabrys April Interview, 
supra note 255. 

[FN282]. Maryland State Department of Education, On-Site Review Team Handbook for Challenge 
Schools 11 (Oct. 1992). 

[FN283I Id. 

[FN284]. Id. at 11-12. 

[FN285]. Id. at 12. 

[FN286]. Id. 

[FN287]. 20 Md.Reg. 1491 (Sept. 17, 1993). 

[FN288I Id. at 1493 (§ 13A.01.04.07A(1) of the proposed regulations). 

[FN289]. Id. (§ 13A.01.04.07A(2) of the proposed regulations). 

[FN290]. Id. at 1493 (§§ 13A.01.04.04E and 13A.01.04.07B of the proposed regulations). 

[FN291]. Id. at 1493 (§ 13A.01.04.04E of the proposed regulations). 

[FN292]. Id. at 1492 (§ 13A.01.04.02B(6)(a) of the proposed regulations). 

[FN293]. Id. (§ 13A.01.04.02B(6Xb) of the proposed regulations). 

[FN294]. Id. at 1493 (§ 13A.01.04.07D of the proposed regulations). 

[FN295]. Gabrys September Interview, supra note 279. 

[FN296]. School Performance, supra note 278. 

[FN297]. See Kentucky Act, supra note 277. 

[FN298]. Telephone Interview with Kathleen Rosenberger, Coordinator of the MSP Team, Maryland 
State Department of Education (Sept. 27, 1993). 

[FN299]. Slavin, supra note 182, at 25. The report states: 
There is no denying that Baltimore City is in a category all of its own. Baltimore City students 
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score worse than students in every other district on nearly every test at every grade level. Baltimore 
City has far higher needs for special education. Its attendance rates are far lower than in any other 
district, and its retention and dropout rates are far higher. It is the only district with a large 
proportion of first graders who did not attend kindergarten. It offers among the lowest salaries in the 
State, receives far fewer applications for each teaching position, and must make offers to a far higher 
proportion of its applicants than any other district. It is the only district which is unable to fill a 
significant number of openings. In almost every category of expenditure, Baltimore City is among 
the lowest, from librarians and library books to computers to supplementary personnel of all kinds 
(except special education, where it has far more staff than any other district). 
Id. In almost any indicator of quality, Baltimore City Public Schools (BCPS) ranks last among the 
State's twenty-four school systems. Mark Bomster, City's Schools Rank Last, Vow Renewed Effort, 
The Sun (Baltimore), Nov. 17, 1992, at IB, 4B. Last year, it failed all of the State's standards, and 
this year it passed only two of thirteen. Id. The dropout rate was substandard, and a high percent of 
high school graduates were unprepared for college or employment. School Performance Report, The 
Sun (Baltimore), Nov. 18, 1992, at C8-9, C9. Only 29.4% of graduates met the course requirements 
for the University of Maryland System, and only 19.7% had completed a state approved occupational 
program. Id. There are 73,800 poor students in Baltimore City public schools, 67% of the entire 
student population. MSP 1992, supra note 164, at 17. The city's tax base is shrinking. Maryland 
Fiscal Data app. at 3 (Sept. 24, 1992) (prepared by Department of Fiscal Resources for Region IV 
Conference, American Society for Public Administrators). The city's population shrunk 6.5% from 
1980 to 1990. Id. City employment fell 5.6% from 1981 to 1991. Id. The city's property tax base 
declined by 6.4% from 1970 to 1993 (projected), and its net taxable income shrank from 1990 to 1991 
for the first time. Id. at 3-4. Meanwhile, its tax effort significantly exceeds that of other jurisdictions. 
Id. at 4-6. With a statewide average of 100, the tax effort in Baltimore City averaged 161 from 1988 
to 1990. Id. The rest of the State's effort was 81, while that of the four large counties around the city 
was 101. Id. 

END OF DOCUMENT 
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counterparts. Various leaders within the NBA have asserted that 

< 5 > - ~ 

the best way to achieve this and conquer racism is to work 

together as a bar association and not as individual attorneys. 

During the week of February 2, 1936, the National Bar 

Association held its 13th annual convention in Baltimore at 

Morgan College. "A number of resolutions urging many changes in 

the programs of the Federal government" were drafted by a 

committee of which Warner T. McGuinn, a member of the Monumental 

City Bar Association, was a participant.38 Overall, the 

committee recommended two things: one, • <q ]/•'• •' . 

that a petition be sent to the President of .A^ 
the United States urging him to use the 
influence of his high office to abolish all 
forms of discrimination and segregation in 
government agencies and departments on account 
of race and color;39 

and two, that as an association, the NBA 

urge the black lawyers of this country to be 
alert and watchful of any effort...of persons 
...attempting by the use of legal actions of 
whatever character, to restrain the peaceful 
attempts on the part of our people by speech 
or publication in the press, or by picketing 
in their efforts to bring the attention of 
their people to any wrongs, denials or 
privileges, opportunities for the employment 
or progress when they have just cause to 
complain.40 

THE MONUMENTAL CITY BAR ASSOCIATION 

38 

39 

40 

The Afro-American, 15 February 1936, p. 20, 

. Id. 

. Id. 
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As early as the 1880's, black attorneys were very active in 

fighting battles for blacks in the Baltimore community.41 

However, much of this work was done individually and at the 

expense of the sole practitioner. Many black attorneys began to 

yearn for membership into the Bar Association of Baltimore City 

and the Maryland State Bar Association because of the benefits 

they perceived they would be entitled to, thus enabling them to 

have a better practice.42 Unfortunately, membership for black 

attorneys (and women) in these bar associations was not 

acceptable until the late 1950's. Thus, it was felt that in 

order for black attorneys to be able to survive, and to forge 

ahead collectively in their struggle for civil rights, a bar 

association of their own was a necessity. 

In the early 1930's, several black attorneys assembled to 

organize The Monumental City Bar Association (M.C.B.A.). Unlike 

their predecessors, there was never any doubt in their minds that 

M.C.B.A. would be open to all people, regardless of race, sex or 

creed. In 1934, U. Grant Tyler was elected president of M.C.B.A. 

41. Interview with Solomon Baylor, former Circuit Court 
Judge for Baltimore City, Baltimore, Maryland, 2 0 March 1991. 
Judge Baylor considers these attorneys to be "race-minded" and 
that it was their consciousness that drew them into the legal 
profession. They wanted to see a change and thus, decided to 
bring it about legally. Along with himself, several of these 
attorneys were inspired by their school teachers, who's mode of 
teaching, at the time they were in school, was well ahead of 
their predecessors. 

42. In 1935, these benefits consisted of continuing legal 
education; participation in the formation of ethics and procedure 
rules; and most importantly, the sharing of experiences with 
other members of the legal profession. 
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and Linwood Koger was elected treasurer.43 During the week of 

November 3, 1934, a petition was sent to Bernard Wells and George 

Cameron, then the Democratic and Republican candidates for the 

office of State's Attorney, on behalf of a group of local black 

lawyers, requesting that they appoint black assistants in the 

event of their election.44 The lawyers rationale behind the 

petition was attributed to the fact that "at the present nine 

assistants in the office represented every white racial group in 

the city, although sixty-seven per cent of the defendants in the 

criminal court are" black.45 Also, several members of the 

Supreme Bench "give preference in •making these appointments to 

former state's attorneys, or men who have had experience in that 

office," thus interfering with the opportunities of black men 

being appointed.46 The petition then went on to state that 

"more then fifty per cent of these defendants employ counsel of 

their own race to defend them thus giving evidence of their 

belief and confidence in the skill and integrity of" black 

lawyers.47 

43. The Afro-American, 5 January 1935, p. 24. 

44. The Afro-American, 3 November 193 4, p. 1. Although the 
article did not cite the local attorneys involved, I believe this 
action can be attributed to some of the members of Monumental 
because during the time frame in which this paper encompasses, 
the most active members of the black legal community were members 
of M.C.B.A. 

45. id. 

46. Id. 

47. Id. 
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Additional justification for black representation in the 

State's Attorney Office was based upon the fact that Blacks pay 

more than twenty-six million dollars annually in taxes while they 

only constituted one-sixth of the city's population and that 

their presence consists of forty thousand registered Republican 

voters and twenty-two thousand registered Democrats.48 The 

lawyers also called attention to the fact that "racial 

restrictions are not invoked in the state's attorney's offices in 

several cities, some of which are in the South."49 

In "citing the frequent commendations, by members of the 

supreme bench and the state's attorney's staff, of black lawyers 

and the frequent selection of attorneys of the group to defend 

indigent defendants in capital cases,"50 the lawyers asserted in 

their petition that they 

wish to particularly cite the office of the 
black probation department, which functions 
efficiently and without friction, and without 
this office, which has been referred to by 
the members of the Supreme Bench as its 
'right arm,' the ends of justice would not be 
properly served.5^ 

In closing their petition, the group of lawyers stated that 

4 8 . Id . 

4 9 . Id . These c i t i e s include New York City, Newark, 
P h i l a d e l p h i a , Wash ing ton , Ch icago , K n o x v i l l e , T e n n . ; 
Indianapol i s , Ind . ; Det ro i t , Cleveland, Boston, Toledo, Ohio; 
Charleston, W.Va,; St . Louis, Mo.; East St . Louis, 1 1 1 . ; Kansas 
City, Denver, Columbus, Ohio; Buffalo, N.Y.; and Cincinnat i , 
Ohio. 

50. i d . 

5 1 . Id . p . 1-2. 
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they believed 

that the appointment of a black man, or men, 
in the state's attorney's would be productive 
of the same benefit. Further, the said 
appointment would be an advanced step toward 
a better understanding between the black and 
white groups of this city, and would place 
Baltimore in the fore-front of the big cities 
of this nation which are recognizing the 
fairness of our proposal.52 

During the week of December 29, 1934, the Monumental City Bar 

Association held a meeting to elect new officers where a record 

number of members attended.53 After a close vote, was cast," 

Warner T. McGuinn, former member of the city council and senior 

partner in the firm of McGuinn and -Hughes, was elected president 

of M.C.B.A. Other officers that were elected were George-Evans, 

vice-president; Thurgood Marshall, secretary; and Emory Cole, 

treasurer.54 

In his inaugural address, McGuinn promised as new president, 

"to aid in the maintenance of public respect for members of the 

bar in Baltimore."55 Also during this meeting, Linwood G. Koger 

"won the commendation of the body" as retiring treasurer "by 

submitting a detailed report of the organizations financial 

status."56 

52. Id. 

53. The Afro-American, 5 January 1935, p. 24. 

54. id. 

55. Id. 

56. Id. 
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Although it is not exactly clear when the Monumental City Bar 

Association came into existence in the 193 0's, it is clear 

that M.C.B.A. had an existence prior to its incorporation on 

April 2, 1935. During the week of February 2, 1935, The Afro-

American had an article entitled "Will Keep Colored Attorneys 'In 

Mind1 --0' Conor; Monumental Bar Asked Recognition," which 

reported that Josiah F. Henry, Jr. and William L. Fitzgerald 

"presented overtures to Mr. Herbert R. .0'Conor following his 

election asking that he consider members of the Monumental Bar 

Association in making appointments to his office."57 In response 

to Monumental's overtures, Mr. 0'Conor replied by stating that he 

expects "to have very few appointments to make...and that he must 

recognize the claims of attorneys from all over the state, 

however...he would consider their requests."58 

On the evening of February 27, 1935, Monumental City Bar 

Association had a reorganization meeting and banquet at the 

Maybeth Tea Room.59 In attendance that evening were eighty per 

cent of all local black practitioners. It was at this meeting 

that President McGuinn announced his new "five-point program" 

designed "to place the Monumental Bar on a plane with other 

organizations throughout the country."60 

57. The Afro-American, 2 February 1935, p. 24 

58. Id. 

59. The Afro-American, 2 March 1935, p. 7. 

60. Id. 
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Specifically, McGuinn's plan called for the incorporation of 

the organization under the laws of the state, a move that had 

been overlooked for many years;61 "the adoption of a new 

constitution and by-laws along with other measures intended to 

definitely establish the foundation of the organization which had 

been hazy in the past";62 the appointment of a group of 

committees to carry on the work of the body;63 and the observance 

of Lawyers' Day, a project decided upon in which the work of the 

profession would be placed before the public by speakers showing 

the service rendered by the bar in both in both legal and social 

matters.64 

During the reorganizational meeting, four committees were 

established and the following people were appointed to them: 

Judiciary - William L. Fitzgerald, J. Howard Payne, U. Grant 
Tyler, and Gregory Hawkins;65 

Amendment to the Law - Robert P. McGuinn, William J. Gbsnell, 
Henry N. Daniels, W. NOrman Bishop, George W. F. McMechen; 

6i. id. 

62. Id. 

63. Id. The chairmen of these committees would also form 
the inner council assisting the regularly elected officers who 
included, besides Warner T. McGuinn, George W. Evans, vice 
president; Thurgood Marshall, secretary; and Emory R. Cole, 
treasurer. 

64 Id. 

65. This committee was created for the purpose of trying to 
get black lawyers appointed to positions within the judiciary 
system. 
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Grievance - Karl F. Phillips. W.A.C. Hughes, Clarke L. Smith, 
Linwood Koger, Arthur Briscoe;66 

Speakers' Committee - Thurgood Marshall, George W. Evans, E. 
Everett Lane, Roy S. Bond, and Josiah F. Henry.67 

In addition to those named above, also in attendance that evening 

were William T. Buckner, John Hampton, Thomas Knox, A.B. Koger, 

Gobert McBeth, Dallas Nicholas, and Peter Woodberry.68 That 

evening, McGuinn's reorganization of Monumental was the beginning 

of what The Afro-American newspaper termed "a new deal in the 

legal profession of Baltimore" and the beginning of a more 

cohesive bar association.69 

On April 2, 1935, under the leadership of Warner T. McGuinn,"" 

Monumental City Bar Association was incorporated by Thurgood 

Marshall, George Evans, Emory R. Cole, W. Ashbie Hawkins, Robert 

McGuinn, Karl F. Phillips and Warner T. McGuinn. In § 2 of the 

certificate of incorporation, the above parties certified that 

the object and purposes sought to be obtained by the formation of 

M.C.B.A. were "to aid in maintaining the ethics and dignity of 

the profession of the law; in providing legal science, and the 

66. This committee was designed to handle what ever 
grievances Monumental might be confronted with. 

67. Id. During this period, it was often common for 
organizations to invite various people to come speak from time to 
time. The purpose of this committee was to obtain various 
speakers for meetings. 

68. Id. 

69. Id. 
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administration of justice." 

The incorporators further certified in § 3 of the certificate 

"that the operations of the said corporation are to be carried on 

in the City of Baltimore, and that the principal office or place 

of business of the said organization will be located in Baltimore 

City."71 Section 3 of the certificate also stated what 

constituted membership in M.C.B.A. at that time. Specifically 

the members of said corporate body are those 
members who were present at the meeting of 
the Association of February 27, 1935, and 
those members of said Bar who were invited 
to attend said meeting, and who have signed 
or shall sign the Constitution of said 
Association prior to the filing of this 
Certificate of Incorporation. Said members 
and such as may hereafter be made or become 
members of said body corporate, under and 
by virtue of the Constitution and by-laws 
thereof adopted or hereafter adopted, and 
any amendments thereof or additions, shall 
compose said corporation and exercise the 
functions and franchises thereof.72 

Under § 4 of the certificate of incorporation, the 

incorporators certified 

that said corporation has no capital stock, 
or shares representing the same, and that the 
revenue and property of the same arises and 
will arise from money paid by the members 
thereof, as dues, and from such money or 
property as said corporation may receive 
under the laws of this State.73 

/0. Certificate of Incorporation of The Monumental City Bar 
Association, Inc., 2 April 1935, liber 128, folio 68. 

7 1 . Id. 

7 2 . Id. 

73. Id. 
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Section 5 of the certificate dealt with how Monumental (the 

corporation) would be managed. It was decided that a board of 

seven managers or directors known as "The Executive Committee of 

The Monumental City Bar Association" would manage the 

corporation. The first Executive Committee consisted of the 

seven incorporators and it was decided that they would "manage 

the concerns of the said corporation until the first annual 

meeting or until their successors were duly chosen and 

qualified.Il74 

The last section of the certificate, § 6, listed the post 

office address of the place at which the Corporation would be 

located as well as the resident agent of the Corporation.- Warner 

T. McGuinn was named the resident agent and the post office 

address was 4 E. Redwood Street, Baltimore City, Maryland.75 The 

second page of the certificate was signed by all seven 

incorporators and witnessed by Sarah J. Ambers. At ten thirty 

a.m. April 2, 1935, M.C.B.A.'s certificate for incorporation was 

received for record and approved by the State Tax Commission of 

Maryland.76 

Sometime shortly before The Monumental City Bar Association 

met on Wednesday, February 12, 193 6, an election for new 

officers was held and George W. Evans was elected president. 

Along with George W. Evans, Robert P. McGuinn was elected vice 

•74. Id. 

75. Id. 

7 6. Id. p.69. 
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president; Emory R. Cole, treasurer and Thurgood Marshall, 

secretary.77 

On February 12, 1936, The Monumental City Bar Association held 

a meeting in the Banneker Building. During this meeting, 

twenty-five attorneys were appointed to six committees by 

president Evans. It was decided that these committees would 

"present reports in connection with the 193 6 program at a special 

meeting on February 22nd."78 The following are the committees 

that were established and the attorneys appointed to them: 

Executive Committee - George W. Evans, chairman; Thurgood 
Marshall, secretary; Robert P. McGuinn, Emory R. Cole, Warner T. 
McGuinn.79 ' • 

Judiciary Committee - Warner T. McGuinn, chairman; J. Howard 
Payne, A.B. Koger, Gregory Hawkins.80 

Amendment Committee - Robert P. McGuinn, chairman; William L. 
Gosnell, Henry Daniels, George W.F. McMechen, John Hampton.81 

Grievance Committee - W.A.C. Hughes, Jr., Clarke L. Smith, 
Emory R. Cole, Arthur Briscoe.82 

Special Committee - Program - Roy S. Bond, chairman; Thurgood 
Marshall, F. Everett Lane, Josiah H. Henry, Jr., William 

7 7. The Afro-American, 15 February 1936, p. 12. 

7 8. Id. 

7 9. Id. As per the Certificate of Incorporation, there 
must always be an executive committee. This committee is the 
governing body of Monumental and always consists of the elected 
officials of the organization. It appears that due to the great 
strides that Warner T. McGuinn made during his term as president, 
McGuinn was appointed for reasons of consistency. 

80 Id. 

8 1. Id. This committee was created to make what ever 
revisions were necessary within the organizations constitution. 

82 Id. 
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Buckner, Peter L. Woodbury.UJ 

Co-ordination Committee - Linwood G. Koger, chairman; Dallas 
F. Nicholas, George W.F. McMechen, W.A.C. Hughes, Jr., Gobert 
McBeth, W. Norman Bishop.84 

In 1937, The Monumental City Bar Association held its annual 

meeting to elect new officers at 1422 Pennsylvania Avenue. 

During this meeting the association re-elected George W. Evans as 

its President. Other officers that were elected were Robert P. 

McGuinn, vice president; Dallas F. Nicholas, secretary; and Emory 

R. Cole, treasurer.85 The Executive Committee for the year is 

comprised of all the elected officers and Henry M. Daniels, 

Josiah F. Henry, Jr. , and Linwood G. Koger. It was announced 

during the meeting that all committee appointments would be made 

sometime during the week of February 6th. As a result of the 

meeting, M.C.B.A. sent resolutions to Governor Nice endorsing the 

re-appointment of Associate Judge Duke Bond of the Baltimore 

Supreme Bench upon the expiration of his elective term in 

November.86 The resolutions were signed by President Evans, 

Secretary Nicholas, and the Judiciary Committee which was 

comprised of Roy S. Bond, and Josiah F. Henry, Jr. M.C.B.A. 

"also went on record as favoring State Control at Cheltenham 

School for Boys and pledged to join hands with the medical 

association to urge the appointment of black nurses in charge and 

8 3. Id. This committee was designed to handle what ever 
programs M.C.B.A. put on throughout the year. 

84. id. 

8 5. The Afro-American, 6, February 1937, p. 24. 

8 6. The Afro-American, 6 February 1937, p. 24. 
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black physicians at the tubercular sanatorium at Henryton."87 

On Tuesday, February 9, 1937, M.C.B.A. had a special meeting 

at the Banneker Building. During this meeting, appointments were 

made to seven committees, two of which were formed in order to 

make special investigations.88 The following are the committees 

and the attorneys appointed to them: 

Judiciary Committee - Henry M. Daniels, chairman; J. Howard 
Payne, Josiah F. Henry, Jr., Dallas F. Nicholas, and Gregory 
Hawkins.89 

Amendment to the Laws Committee - Robert P. McGuinn, chairman; 
Warner T. McGuinn, William I. Gosnell, A.B. Koger and John 
Hampton.90 

Grievance Committee - Josiah F. Henry, Jr., chairman; W.A.C. 
Hughes, Clarke L. Smith, Arthur E. Briscoe and Daniel Baynham.91 

Co-ordination Committee - Linwood Koger, chairman; W. -Norman 
Bishop, W.A.C. Hughes, Gobert E. McBeth, George W.F. McMechen and 
Thomas L. Knox.92 

Program Committee - Roy S. Bond, chairman; E. Everett Lane, 
William Buckner, Peter L. Woodbury, W.L. Fitzgerald, Ephriam 
Jackson and William Thomas.93 

Henryton Committee - Robert P. McGuinn, chairman; Linwood 
Koger, Roy S. Bond, Josiah F. Henry, Jr., and William L. 
Fitzgerald.94 

87 

88 

89 

90 

91 

92 

93 

94 

Id. 

The Afro-American 

Id. 

Id. 

. Id. 

Id. 

. Id. 

Id. The purp The purpose of this committee is to probe 
conditions at Henryton State Hospital. 
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Medical Association - W.A.C. Hughes, chairman; William L. 
Fitzgerald, W. Norman Bishop, Robert P. McGuinn, and Josiah F. 
Henry, Jr.95 

On Tuesday, February 8, 1938, M.C.B.A. held its annual meeting 

where new officers were elected.96 Linwood Koger was elected to 

the position of president while Robert P. McGuinn, vice 

president; Emory Cole, treasurer and Dallas Nicholas, secretary 

were all re-elected to their positions. That evening, all of the 

officers were installed by Roy S. Bond. In addition to the 

installation of new officers, the Speaker's Committee arranged 

for two representatives of the National Negro Congress, Miss 

Leola Derrick and Frank Scott, to address the body.97 

During the week of February 4, 1939, M.C.B.A. held its annual 

meeting to elect new officers.98 Linwood Koger was re-elected 

President.99 It was during this meeting that a committee was 

appointed by the majority of M.C.B.A's members to investigate 

"the matter concerning the appointment of a black lawyer in the 

office of the State's attorney."100 Dallas Nicholas was quoted 

95. Id. The purpose of this special committee is to 
investigate local health issues. 

96. The Afro-American, 12 February 1938, p. 12. 

9?. Id. 

98. The Afro-American, 4 February 1939, p. 13. Although 
this meeting was reported in The Afro-American, no reference was 
given as to who was elected to hold an office other than Dallas 
F. Nicholas, who was re-elected to the position of secretary. 

99. The Afro-American, 11 February 1939, p. 10. 

100. Id. A matter which M.C.B.A. had been looking into for 
several years without much success. 
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at the meeting stating that "not only was this action proper," 

but the "actions of those members opposing it was inopportune" 

because this was part of a long fight that M.C.B.A. had been 

making to have a black attorney appointed to this office.101 

It was reported in The Afro-American that Secretary Nicholas 

gave the following transcript of the minutes of the meeting at 

which the committee was appointed: 

The association advises this committee that 
the percentage of litigants who pass through 
the State's attorney's office is higher within 
the colored group than in any other group of 
the city's population. Many of the 
appointments to the State's attorney's staff 
seem to have been made representing other 
smaller racial elements. No colored lawyer 
has ever been appointed to this office, while 
the colored lawyer is best qualified to 
discover, bring to trial, prosecute and 
prevent crime among colored citizens.102 

Shortly following the meeting, "J. Howard Payne and others filed 

exceptions to the action of the association, and indicated that 

an effort would be made to have action rescinded."103 

On Saturday, February 11, 1939, as members of The Monumental 

City Bar Association, Linwood G. Koger, Dallas F. Nicholas and 

W.A.C. Hughes, were part of a committee that assisted in 

entertaining Justice Ferdinand Pecora, a member of the New York 

Supreme Court and president of the National Lawyers' Guild, 

101. Id. 

102. Id. 

1 0 3. id. 
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during his visit to Baltimore.104 A special reception and 

informal meeting was held in Pecora's honor, thus allowing those 

who attended a chance to meet Pecora. 

On Saturday, January 27, 1940, The Monumental City Bar 

Association met at the Sharp Street Community House for its 

annual meeting.105 Robert P. McGuinn was elected president of 

M.C.B.A. after having had succeeding Linwood G. Koger, who held 

the office for two years. The other officers elected were: 

Dallas F. Nicholas, vice president; Emory Cole, treasurer and 

William I. Gosnell, secretary. All officers were installed by 

William L. Fitzgerald.106 

On Saturday, February 20, 1943, M.C.B.A. held its annual 

meeting at the Sampson Brooks Elks' Home. W.A.C. Hughes, Jr., 

counsel for the NAACP, was elected President.107 Other members 

elected to offices were: William L. Fitzgerald, vice president 

and Arthur Briscoe, treasurer. During this meeting, the 

following were elected committee chairmen: George W. Evans, 

Judiciary; Linwood G. Koger, Amendment to the Law, and Robert P. 

104. The Afro-Americanr 11 February 1939, p. 10. In 1937, 
The National Lawyers' Guild opened its doors for all to join. 
Several members of M.C.B.A. attended local chapter meetings and 
eventually joined. On February 16, 1946, Roy S. Bond was elected 
vice president of the Baltimore chapter, while I. Duke Avnet, a 
noted liberal, was elected president. The Afro-American. 16 
February 1946, p. 6. 

105. The Afro-American. 27 January 1940, p. 24. 

106. id. 

107. The Afro-American, 27 February 1943, p. 3. Note that 
according to this article, Dallas F. Nicholas was president of 
M.C.B.A. in 1942. 
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the entire state would remedy the state's revenue situation. 

Cole ran for re-election in 1958 but was defeated by Verda F 

Welcome (D., 4th). 

Emory Cole was a member of numerous civic, social and 

fraternal organizations. As assistant chairman of the American 

Legion, Department of Maryland, Cole broke another precedent by 

being the first black on its board of directors. 

Emory R. Cole died at the age of 74 in 1968 after a short 

illness. 

W. Ashbie Hawkins:1862-1941116 

W. Ashbie Hawkins was born in Lynchburg, VA on August 2, 1862. 

Hawkins graduated from the Centenary Biblical Institute (now 

Morgan State University) in 1885. Upon finishing college, 

Hawkins taught in Cambridge, Hereford and Towson, Maryland. 

Shortly thereafter, Hawkins enrolled at the University of 

Maryland School of Law in 1890. After having had completed one 

year of school, Hawkins was forced to transfer to Howard 

University's Law School because the school refused to educate 

black students. In 1892, Hawkins received his LL.B. degree from 

Howard University. 

W. Ashbie Hawkins was an accomplished journalist. Hawkins 

edited The Cambridge Advance from 1887-1889; The Baltimore 

Spokesman from 1893-1895; and The Baltimore Lancet from 1902-

1905. These weekly periodicals were of great service in helping 

1±b. Interview with Solomon Baylor, former Circuit Court 
Judge for Baltimore City, Baltimore, Maryland, 4 April 1991. 
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to organize black people and in instructing them as to their 

rights as American citizens. Hawkins also made various 

contributions to other national periodicals and journals. 

In 1910, Hawkins successfully contested the residential 

segregation laws of Baltimore City both in the local and 

Appellate courts. In 1920, Hawkins began his pursuit as an 

independent candidate for the United States Senate. During this 

period, he became renowned because of his ability as an orator. 

He campaigned throughout the entire state of Maryland and 

received a highly complimentary vote as a result of his effort 

For thirty-seven years, Hawkins•.and George W.F. McMechen 

practiced law together in the firm of Hawkins and McMechen. 

During his legal career, Hawkins served as an attorney for the 

Most Worshipful Prince Hall Grand Lodge of the State of Maryland 

and the Baltimore chapter of the National Association for the 

Advancement of Colored People. Hawkins belonged to several 

civic, social and fraternal organizations. W. Ashbie Hawkins 

died on April 3, 1941. 
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DEC 2'i 19C4 at -^o'clock, 
M.f sdrsve day recorded in Lib^r 
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225 CALVERT STREET, 
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THIS DEED, Made t h i s ^J^^JZ^ /jp*ttJ-i*Lj day of 

Deoember in the year one thousand nine hundred and four between 

W. Ashbie Hawkins, Exeoutor of t h e Last Will and Testament of 

Pranoea Druet t , l a t e of Baltimore City, deoeased afi he re inaf te r 

mentioned, of t h e one p a r t , and Theresa E. Douglass of B a l t i 

more County and S t a t e of Maryland of the second p a r t . 

' WITNESSETH, whereas by an order of the Orphan's Court 

of Baltimore City dated on the eighth day of November in the 

year one thousand n ine hundred and four passed in the e s t a t e of 

Franoes Druet t , deceased, and by v i r t u e of a power expressed 

and given in said l i l l the above named W. Ashbie Hawiins,1'Exec

u tor was authorized to s e l l the here inaf te r described fee simp IE, 

proper ty; and a f t e r complying with a l l the previous regui -

s i t e s of said order, did, on or about the frsfegyfe day of Novem

ber in the year one thousand n ine hundred and four- s e l l unto 

the said Theresa E. Douglass a t and for the sum of Twelve Hun

dred Dol la rs , the fee simple proper ty , s i t u a t e in Baltimore 

City and S ta te of Maryland, thus desoribed:-

BEGINNING for the same on the northwest side of Or

chard S t r ee t southwesterly two hundred and f i f ty nine feet from 

the west i n t e r s e c t i o n of Orchard St ree t and Druid H i l l Avenue 

(formerly Roes Street) and running thenca southwestwardly bound

ing on Orchard S t ree t eighteen fee t thenoe northwestwardly 

p a r a l l e l with Druid H i l l Avenue(formerly Ross Street) s ixty 

fee t thence northeastwardly a t r i gh t angles to the said l a s t 

mentioned l i n e and p a r a l l e l with Orchard S t ree t eighteen feet 

u n t i l i t i n t e r e s c t s a l i n e drawn from the beginning northwest

wardly p a r a l l e l with Druid H i l l Avenue(formerly Ross Street) 

and thence revers ing said l i n e and bounding thereon southeast-

wardly s ixty feet to the place of beginning. 



BEING t h e same l o t of ground which by Deed d a t e d June 

9 t h , 1888 and r e c o r d e d among t h e Land Records of B a l t i m o r e Ci ty 

i n L i b e r J , B , No, 1195 f o l i o 499 was conveyed by J o s , R. Green 

and wife t o t h o s a i d Franoas D r u e t t . 

AND WHEREAS, t h e a f o r e s a i d s a l e h a s been duly r e p o r t 

ed t o , and r a t i f i e d and confirmed by t h e s a i d Orphans ' Court 

of B a l t i m o r e C i ty and whereas , t h e p u r c h a s e money a f o r e s a i d has 

been f u l l y p a i d and s a t i s f i e d t o t h e s a i d W, Aahbie Hawkins, 

Executor t h e r e f o r e t h e s e p r e s e n t s a r e exeouted , 

NOW THIS DEED WITNESSETH, t h a t t h e s a i d W. Ashbie 

Hawkins, Executor as a f o r e s a i d , f o r and i n c o n s i d e r a t i o n of t h e 

p r e m i s e s , and of t h e sum of Twelve Hundred D o l l a r s , t o him i n 

hand p a i d by t h e s a i d Theresa E, Douglass a t and b e f o r e t h e 

s e a l i n g and d e l i v e r y of t h e s e p r e s e n t s , t h e r e c e i p t of whioh i 3 

he reby acknowledged, does g ran t un to t h e s a i d Theresa E. 

Douglass a l l t h e a f o r e s a i d f e e s imple p r o p e r t y h e r e i n b e f o r e 

d e s o r i b e d , wi th i t s a p p u r t e n a n c e s , and a l l t h e r i g h t , t i t l e , 

i n t e r e s t and e s t a t e of t h e Baid deceased i n and t o t h e same, 

TO HAVE AND TO HOLD t h e a f o r e s a i d 'Vajnr-n- l p r o p e r t y 

wi th i t s a p p u r t e n a n c e s , u n t o t h e s a i d Theresa E, Douglass , and 

he r h e i r s i n f e e Blmple f o r e v e r , 

WITNESS t h e hand and s e a l of t h e s a i d g r a n t o r : -

TEST? • "• 

Execu to r , 
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liam F. Allen, Chaplain; James Kelly, Sergeant-at-Arma; 
Henry S. Trimbles, Chr. Executive Committee. The Asso
ciation meets the second Saturday evening ia each month at 
School No. 101, Jefferson St., near Caroline St. 
H. M. Burkett, 307 St. Paul S t 
Robert J. Young, 1100 Druid Hill Avenue. 
Grosa & Grant, 2031 Division St. 
A. L. Johnson, 1415 Myrtle Avenue. 
L. H. Davenport, 1000 Pennsylvania Avenue. 
J . W. Fitzgerald, 120ft Druid Hill Avenue. 
A. L. Gains, 101 fi Linden Avenue. 
Joseph Page, 4l1 West Biddle Street. 
R. W. Stewart, 540 Dolphin Street-
Harry C. Wilson, Fayette and Pearl Streets. 
Hunter G. Gregory, 21 Saratoga Street 

NOTARIES PUBLIC. • 
C. M. Dorsey, 1310 North Fremont Avenue. 
Truly Hatchet t, 21 East Saratoga Street. 
Dr. J. H. Liverpoole, Eutaw and Fayette Sts., 2nd floor. 
Mrs. Wm. Lewis, 1410 Argyle Avenue. 

LAWYERS. 
Harry S. Cunimings, 210 Courfland St. 
C. C.' Fitzgerald, 215 Conrtland St. 
W. L. Fitzgerald, 12()fi Druid Hill Avenue. 
Hawkins & McMechen, 21 E. Saratoga St. 
James Henry Hammond, 215 Conrtland St. 
Ephraim Jackson, 238 Conrtland St. 
Warner L. McGninn, 215 Conrtland St, 
Win. C. McCard. 21 East Saratoga S t 
G. L. Pennington, 21K East Lexington St. 
W. Grant Tyler, 21 East Saratoga-St. 
Roy S. Roiul, 23S Conrtland St. 
J. Stewart. Davis. 217-210 Conrtland St. 
Clarke L. Smith. 21 Ea*t Saratoga S t 

National Association for the Advancement of Colored 
People. 

Present Officer* of Lord Branch — Julius ('. Johnson, 
President; Miss Ethel Txnvis, Rec. Secretary; Miss Lucy D. 
S'owe, Asst. Secretary; Miss Margaret A. Flagg, Cor. Sec
retary; Dr. H. S. McCard, Treasurer; W. Ashbie Hawkins, 
Attorney. 

Executive Committee—Mr. George B. Murphy, Chair
man; Julius C. Johnson, Dr. A. O. Reid, Mr. D. O. W. 
TTnlmps Warrior T. TWnOninn Fan M r . F . B. Tavlor . 
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sftlnrfea, HM'i; total, *2Mt)9.1*« deiloleuoy, 
S4.82 ].«!!. This, added to the. Ijl'J.DOO stolen in 
1888 tnd the f 5,000 stolon in U 80, makes his 
total defalcation over i) 1^,700. Young cannot 
be fouind Uts father/who died affow years ago, 
was s iin^iuber of the old pas trust land left a 
handuoire fortune. It lb known that the young 
man ias been a high liver and hat) led a taatj Life 
genoi all;r. , < I Ui 

Healtl Officer Patterson said to-night: " I 
nevorjheard of tbodetalcatfon hyi Young in 1988 
until 
have 
lion, 

to-lay. I was astJnlahe4 to h«ar of It. I 
doc ldod to <lomanc[ a complete Investlga-
an<. will make an uflldavlttp the effect that 

the former defalcation sraaioonodaled from uie." 
As the City Controller'i 6jHce! ii Involved, the 
matt sir i i likely to develop Into a; ni'st-class son-
satiolo. ! | ' j ||' . 

COL01.ED STUDENTS \Ii\ULED OUT. 

NO THE :0RE WILL Bit ADMITTED TC 
MARYLAND LAW &C1IOOL 

IliltTiiiOKE, Sept' j 114,.—MMI. ptairyland Law 
Boho^l has determined tHhtlltl will admit no 
moro!colored students. Lait |vcnr|two colored 
student (, Cummins and JohtosonL th'oj Drat: who 
ever |at-ended looturen ther(|, wore jgTaduatod 
Witib hl ih honors." After their graduation two 
nibrjs! cplored students, W. Aahbtaj Hawkins 

IcH for admission and 
r(>[ rolloived. They have fiHen| atj thle unl vorei-

e 3 ear, and have jeen:Ja<jtifle()L by Mr|. John ty oi 

•whoro. 

B0\UND 

Jj 
*l 

• J 
that they P. Pbe, 6n.the part Of thoi|^.egents, 

cannot return. -' • j " . * ; I j !! 
Tl e 'nhlto students of, tmjr jLawj ^lledloal, and 

Dontial pepartmentsjO '. the ui lversity sent a pe-
t l t lo i to the Paoultyp:-ote8tirg a^aiijist the ad-
misnioi of any I colored stijideiitsj [to the Law 
'School. ! Mr. I'oe says ;hat BOID|> timje last Win
ter nlpetition agatnsi ihe adn iehioii dr retention 
of ootored etudonts Was laid Ipeforlej t.ho Faculty, 
signed iy nearly all bf the ilnety-Tilne students. 
The matter bad,been continouKly agitated sluoo 
that I time, a.ud this Summer the i Regents, In 
•whcie lifcnde the question fwjas left for adjudl-
catldh, >had hold sereral[ meetings, and con
sidered pit very catorully- ifl flljIitB 'bearings. 
They ;ad iiQully irjaofved [that It would 
bo lurWlao to ehdaDger the) school or 
Jeopariize lta inteiostsf :.n| ahy way by 
any I longer ' allowljii): o»lorc|l Btudents to 
attend Che 8chooHn|the tio6 of .spoh manifest 
opposition. A number of atudentaj had left the 
sohopl ^nd others hajd rcfuiicd \o Jenter because 
of tie'pi'eBonce of tho two^oLoredi iiuen, and the 
echoed -̂a8 continually liable to- those losses ao 
loui; aa that state |or affairs laatttii. That was 
thoTohjof consideration ihllnetclug the actloD 
of t^e llegents, and, 
low rec >rd, they did 

cltlzet n are in a stat 
dyiiare I to' soaro. Las 

iri view of tfcejr exceedingly 
not loel itinoiimbent upon 

them to fofce an issue on .thojr account. 
H i w (ins is the Prtu jlpal ot a public sohool at 

Tovrso i. . Dozler will ijo to the (HoWard Unlvcr-
sltj I in Washington! Haffklaajj state*'that the 
action of the Facility pr4«ti'ia|ly shuts him out 
of all josslblllty of 4nteriiiK the legal profession. 
He lsici plaoed, belh^ amair iedjman, that ho 
cannot] leave his prosent position ! to study else-

i L JJ 

iBiZqd^ tJFFIG-H.TENED, 

iHUZ THIEVEa) CjftEAjTB 
DEAL Op KyCI'JKKKNnr 

Sept. 'lj4.-pBpund Brook 

x no uoi invrioute it w mo manipulations or "Wall 
3tre«t, though! it may be that in some oiuj<js advan
tage has been taken of th«f conditions to lntehslfy 'the 
stringency. Nor do I Attribute this stringency to 
ifenersl Hpecniatlons tlircrughoqt the country, though 
t, la Uoubtle«s|truo that they-have obptribttted their 

full tdmre by keeping our products from, tliq market. 
It is certainly not in the remotest degree chargeable 
to an influxjof inonoy front customs duties or internal 
revenue taxes!; for, as shown by a' |Statement pub
lished in the papers, the outflow of inonoy (from • the 
Treasury fiir payment of pur. bonded debt and other 

ui-posrs during the last year ihals exceeded by 
41,000,000 the entire receipts; |1 i-
"The amount paid oht dnrlng the last twenty-

three days for bonds andjInterest is over $3jl,()O0;OO0 

I the 

ofjtnlnd over a 
^ f h t a i i U i i y 

mysterious 
oar (labeled 

"Pbwdferrr but coat iliSlng iiundreds ot] pounds 
of the nltro-glyceriinei and Fiil|erje ejarth! combi 
nation standing on I a J-side ^raflkj was broken 

uud for penKldns *18,O00i000. . 
" In my judgment It ls;attrlbutabie mainly to 

remarkable activity in business of all kinds, in con 
neutlon with the great aflvance in values dhrtng! the 
last eighteen months. ' : jj I . J - i | 

"The Increase In volupH on Bopt. 1 of three prod-
Ttct« of agrtohlture,. (wheats corn, ;and oats,) based 
upon the crop and prices/ of 18M8, amounted to over 
$700,000,000. aud if to this|bo added the Increased 
price of all other produots of industry, the[ total in-. 
crease for this year .will doubtlesd largely exceed 
*i.ooo.oeo,oo|o.. I: li j i i ) ] . . • r i. i 

" 'ihlii lucrtaso of values neoesikrily reijnlrleS a 
mnch larger amount of money to handle therproduots, 
nnd hence thu unusual demand front the South and 
West ' •• i • ;i. '! • 'i Tj 

•' Another cause may oe foUnd In the large Increase 
of Importations, requiring ii t ie > shipment ot gold 
abroad. I t I ; •• Jl I • 
, " I sent a notice to Washl»|rtoU l ist ni^ht, which, 

will appear tb-roorrow morning, that the Treasury 
will receive offern for $16,Q00,000 4]per cent bbnps 
at 12 o'clock pert Wednesday.! El have also ordered 
the prepayment ol intereit Oh tbo (1 per orint. bonds. 
I have named $16,000,000, as Ithe amount of 
•fours to bei purchased becausel'. as shown by' 
the stAtement published I this [: morning. ! the 
entire available surplus | is J now SM.OOOiOOO, 
and the TrcaBtiry j has | dutslandlng offers 
for bonds and Interest amounting to $30,000,000, and 
the amount of fours now asked for -ŝ lll require about 
$'.20,000,009. This; together, with |-wliat will biere-
qulred for tile prepayment of thq Interest on the 
sixes, will oousume the entire available axurplus.; 
i " I know of nothing more that I can do. [The three 
proposftlonB now peudtilg exhaust, tho potrers of the 
Becretary. 'i'here Is no doubt that they will bring 
full and satisfactory relief it the holders ofith« bonds 
are dlspojod to co-operate with the- iTreasuty Depart
ment. | ! | !i I ••:». 
i "I do not think that there is great dangiir of perl-
bus financial* trouWos. [if they ootno. It ^dll not be 
the fault jof the Treasury Department. This offer for 4 
per cent J bonds is exceptional and made to meet ex-. 
coptlonalj conditions. It is not to bo regarded as ithe 
policy 9tjthe IA.dmlnlstnj.tloh! for,- with uils,1 purchase, 
(If it shall bei inado,) the Treasury would go u^tof the 
;market for thepurohaso of jhat olajis anu I will .here-' 
after apply the cui^eut surplus to the purohase bf *.hi 
per cents/' | j j J I: I j j 
j After draiwing up tliis statement tb,e 'secretary 
loft his; private seorotar}-, C. >lj Hcndley, to an
swer any further ji inquiries' ujpok the jsubjeot of 
the Treasury DoparttheUt's poiioy in the jproa-
pnt state of financial affalrsJ; In reply to ques
tions put to him, Mr.iHondlolsr sald| the : Col
lectors of ' Boston, j, Plilladelphia, Baltimore, 
Kew-Orleane, San Francisco; and otiher large. 
[cities were bngagod in df awin^i up statements 
iof the estlnjatod amountiduo on [goods remaining 
!in bonded warehouses up toil Bojpt. 1, jslmllar to 
Ithoso sent to the [Treasury j Depftrit-ment on 
Friday last by Special Deputy jColleoi.or Joseph 
J. Couch of the Ouslomlj House at tfcieipdrt, as 
published in T H E T I M £ 8 yesterday. Tlie pay
ment of advance interest upojn tho sl:tes, It-was 
understood, was I decided upon las thv result of 
complaints made by out-of-jtown banks (in no 
oaseby New-York City banks) that discrimina
tion waR boitig ]6hown fcevejl-ftli of the smaller 
banks tnroughout the cojhntrk i , i 

In Bplte of the measures itaken by the-<8eore 
tary to try to relieve thejmoney market, there 
la a etronK) feeling tn|bufclnWs and other circles 
that tho stepsitaken areindt likely to have a de-
olded benejliolal effeot sdjlfar i s the merchants of 
the country are; concerned. || There kire many 
•who echo the sentimentie; expressed by a promi
nent bankJPresldeHt on Batutday, who said that 
while the fact; remained! clear that merchants 
would be under the necessity oif raising a i large 
sum of ir^oneyiin i a ishort jperioq/ the im-
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fit-
Wr. W. Ashblr Hiwklm, a prominent 

jrounf -cohered attorney of tlif i city, ha* 
Prepared an Interesting historical sketch 

~ upon the education of colored youth In 
' Baltimore prior to the inauguration of 

the public achool system. Mr. Hawkins 
!• deeply Interested In all questions per
taining to the advancement of Ms-race, 
and Is an earnest advocate of Ibe Ihor-

' ouch education of colorrd youth, l ie was 
Lorn In l.s-nchburr. Vu... August 2, ISC. 
the son of Rev. Robert and Mrs. Susan 
Hawkins. He was educated In the public 
school of Lynchburg and Norfolk, and 
at Morgan College, this city. After Grad
uating-,' he taught school for ten years. 

scfco 

taitiauor br any 
MM bstttjr a man. or 

of atrasiitJ) <* clamr> 
_ or uuipci«.yH» w u 
•of th* MM lasiob«r» Of 
(or color. »Ha> * • * • tksr-

_ learning T O i r a t i l n hla 
« M « Treat dsscfpinsarlaB. A 

tn.fcla aetiool was all too — 

j f ch l iJr s Ic i 

reau- spent In.bla aetiool wi 
ommaBdatlon'a boy or Ctrl of that day 
needed.' His school had -1 His •choof had- regularly en-
rolladi from fbrty-Bvs -to fllty pupils. 
The -etrrrkmlum comprised everything, 
rrom.ru* alphabet to rhetoric natural 

4l7 and music. Nothing was at-
.ln mathematics beyoml the rula 

of t h m . . The charges for tuition were 
trow HTTjer rjoarter tor ,th« primary 
gradVatttB U for the b««W>.H« wag aa-
aurtadl•**' rwloM tlntaa. br lavtasrmbersrt 
ooksro* tMobera, v iwt o f w t s B kail >«~ 
cetved their instr-ncnoo from htm: Among 
that number- worafaoeh w»ll.know» per
sona aa JsT. Crancia * . • W.-.Karporr<»« 
famoua 1 cenrperaaea'Uctarfrt the.Iwv. 
George T. Watklna,- aj prominent divine 
of the.A. M. K. -Church, and nica-
anl. John • U, Henfy 'VVataina and 
others, of tbls'fajnoue family. Of the 
greafnamber of schools beld by ludlrta-
uals. his seems to have left the most last
ing Impressions and have 'accomplished 
the most good for Its pupils, aa many or 
them.achieved signal success In life. The 
Rev. • llr. James II. Johnson, the late 
William K. Matthews. Mrs. Adclc Jack-
ja«n. Mrs. Francis K. W. Harper, Mr. 
John Henry Mutler. Mr. George W. l i s 
ter were among his pupils. 

Bishop Payne's School. 
Rev. Daniel A. Payne, wno became 

afterward a bishop In his church, and the 
founder of the principal seat of learn 
IliK—Wllberforce— waa sent to this city' 
In 13«. and made pastor of llethel Church. 
In hl» •'Recollections of Bevi-nty Years 
he elves an account of n school which he 
ri-mlucted In IhlM city. I will give It l» 

ooaosrtdi 
M1UIIS.V1 
•MTta.wla 

sWtSU 
fa&ort . 

US'E OF THE K.VRUE3T COLOKKIl S- iio..t .~. XKAU HAXOVKl! M.MIKKT 

for three years be nr rrlpc pal of the.*"* o»n 1 
in >.—5 .. , — . „ \ . IJ .. . 1 Italtlmore. 
Hlch School at Cambridge, and four; within thf 
years principal "57 
Towaon, Vhlle at 

Ihr public school at, 
Towsoo. be stunted: 

law at the University 01 Saaryland. and|of" 
later at the Howard t'MveriUV, F r o m ) ^ 1 * * an pastor did not pel 
. p - E T r c r - ^ c ^ e d the o ^ e e of U . ^ J " ^ ^ ; ^ ™ ; 
.1.. In Maty, 1^:. tje »aa ftdrultlrU to^K* 
iĵ r o( Ji«.[tinior« county In Junf, \i&l. 
K-ing theji1r*t colored man admiitetl to 

wortla: "iJurtnir my lubor* in 
I fuuml myntjlf IrttvchlnK 

ree tnuttltm after I moK ch*rne 
o? U«(bel Church. I •*•*•* rvqiieatml l-y tit** 
wife of on-i of the mwdt IntoUtcciit looul 
preachent to lake whirK* of the •xlucation 

her tMtit»r fhll«Jrt>n. I («?lt itlm mv 
iwrmit me \o 
.•tar, but stir 

IKn-tunan that at laat 1 r.Olt-
srnted to reteivr her chililrcn In my 
htuillo during; the moritihs hour*.. AA 
.bon (La tiiU bet-am** known, 1 was t>v-
aleKtsl by other piirunl»tter«, an*l waa 
rinaJly construlned lo yield to their r«--
qunt, so Lbat within twelve months J 
fuunii n\y»elf at the heu.<l uf a •rl.ool of 
ubuut fifty, Thit* »it.i)n| ctmtlniieO nearly 
l*u ytavr* tx-yt-nrl mv t>iu*tura( tcrtu, atul 

lion, the moat prominent •ju.oclatton of; Vm b r* cT 1 .^'v,111? ««^M«h mtudle. now 
i... u.- i ih .«..«• » i- w a. . ' t.iuicht in the beat cra.le.l schools. I RUO 
lis kind the colored people have ever had i ftdueU a G n M ! l £ ^ L a l l n c l l l B I t T h e l n . 
here. Air. lUwkln* In a writer of aorne) tfueace of the dally relfRious r i e r n w i 
nullity, and ha.*, been connected with M Y - I V U I manlfeat In that my achoul addoiti 
eral publications needed the use of the rod. while many 

In taking up this trubjeet Mr. Hawkins s c n o o l l l o{ l h ; t | l l u t i w e r e Ul lknnwn in my 
saya: In ante-bellum days Maryland was t eginbllahmenl. The ln**orrHflbk* were 

that bar on ciamlnatlon. He has aloce 
practiced In Ihls city. Mr. Hawkins was 
president for several years of the State 
Tent hers' A.uK>t,Tauon. an J or the Mon
ument.,,! Uterary and Scientific Acso-rls* 

•tpoken of as a border stale, it 
the highway from slavery to freedom. 
nnd many a weary soul, fleetnc from the 
former, jrave up the journey on the last 
flrelch, und stalled his fortunes with 
My Maryland. Its conlipulty lo free 
J'ennaylvanlu, had, duubdvss. consider
able to do with Its larce proportion 
ot free negroes, which la ssdJ to hare 

du-mlnsed. und law und order reigned 
supreme." 

Taught la a Wurrhouir , 
Mrn. JVudeitCtf Corner, who Is atlll llv-

Inic at an advanced Mgn, LaitKht succfSM-
fully before the war In a part uf a ware
house of Mr. John Needles, near Hartov»-r 
Market. Mr. Needle*, who w»»s a whit* 
man, luad much to do Willi the malnte 

bnuttir iOwSwtf m tSSFSmm 
I 6 f Ibe rrwtstir *f taa*trwe*Vm :w«s*4 
ft«a *• h«S-a, •rrC**- csua ba ftaiit. f*r<**> 
aathent c feoordsr are rrtsjit from wnlad*. 
M> rathor (b« lsf»ntt«tSosv OT on* Ortsj|> 
w« *r* Assiuaa <-W Uactaani of Hurt ds* 
bttllaTetl iCtb tV »oriK»r»l ts^inrtlon; 

th* rod and ~rwin. the cMM.^ 
Corpon.1 puniahment meant aom*Khinc 
then. Thos*a Old teaxhera, many of tkem 
poorly equipped for • their ,i«ork,i and 
whom we dalliht. to osdi .'.-fo«iea." woro 
earnest th*rr had no onrer-wxnlnr van-
rty. Thr hlcheai trlboto X can Day them 
ta la the words of Chass-tri "Gladlr woald 
tkey Iwin mnd Etxdry teach." They bad 
other conalderalloaa In view than the 
ma-oar, and faJffhor ajrplrailoru) than to 
dreaa welL Methods -of teachlnjr were of 
leae Importastoe than what they taunht. 
They h--id not heard ot the "new educsw 
tloo1' which- nndertsdkes ta administer 
knowle*ts;e te hesneypethjo J>*"' "--They 
made no attemni to oedTor » nbrwhal h* 
could b- led to do Jer Mmself^They bent 
Ileved wiih BeyardTsiylorthet^lrewtTh 
in born of strusjs;le." They taugrht (hat 
utrerurtt of Intellect and nobility of char
acter v- er« to be acquired, not by the easy 
method * which some affect today, but 
by severe mental discipline, ami eeli-aac-
rlt1cu.»,' devotion toxhe work at hand.' , 

Thf I.rcrom • • mm Kdneator. 

Aa a: Muuator, second fAT Ita Influsnce 
tu no "ther atceocy, was the lyceum or 
dfhatlr:; .society of that day. They nour
ished l - every part of the city, and had 
on the r rolls of membership many men 
who In.v.* stnrn dlatlnicuished themselves 
In hum -.fits. In law. tn medicine and tnvthe 
lalntHttv They offered opportunities to 
their n -tnbera und the community for the 

•nent of their minds, by study, 
i: and debate. One of the race's 
representatives. In ConitTeas ea 
'its obllKAilons for much uf hi* 
:o one of thexc iniditutlona. The 

:- nninent of these orifunlzatlnti.n 
i- fKtnuuN (Jalbrafth lucrum, 
.n Tmnnr of U.-orpc (falbrHlth, 
>e early pioneers of the A. M. K. 
i:iirch. It flourished for majiy 
•ij had accumulated the lineal II-
•-n In the pof«se<*ston of any col 
Animation. It had on its rull of 

-uch men n^ i-r. James If. A. 
. one of Ihr hralnlest men In the 

I'hiirch. Mr. Juhn Henry Hut-
of our wcalthick.1 and ut the 

;» one of our mowt useful ctiizetis, 
Menard. Itev. Wlllium William*, 
ICev. H. ic ttevelt*, u prominent 
uf the Methodist t'hurch. uiul 

' colored man to lake a m-at in 
.:«• ur*the lrutted ritates, <*•* uvy 
poslt^in once hcM t»y JefTcrr.m 

• •tlnrioruinlxntlona uf like rhiir 
nuh tlfscrve mmftun were the 
loinun.taone Htar, and thefiininn 
.• -JtHpurAKement of itie wi>rk of 
• K*it*ties In aay they were i 

for at that time there was bur 
irnlnic In the South amontr tho 
The tiu.-^tion-* they debuted ami 

't«#»ls they ptiraued, would hardly 
ut th*-" present day, but they 

;IH metitivl Mlltnuliint^ fur many 
v* hum wedelljfht to honor toduy. 

.Tier Hie War U n a Over. 
Will, the closa of the war, the rmancl< 

•A the slave and the comintf from 
'i-rlnnd of many true-hearted men 
I-.KMI with ihe speliiiiK buoks In 
..uids, auiiL-tlrted intulllKence la 
•ids. and the luvo of humanity la 
:narts, the necroes' Jubilee had 

The speiilnir hook was the key 
::ble, and knowledge the taltamaii 
•T." Tha Hchuula were crowded. 
'. yoimn (locked to the fountains 
• '.ilKe. No schnolday loo lunK> no 

'••u dark for these searchers for 
:.-.. Hundreds of ;pluus, cultured 

•denyins; teachers—mostry ladled 
• • t the held. A nobler bnnd nevtir 
J Christian duty. The Amerlcun 

\ATY Asso. latitin. the fre^tlmen's 
. the Quakers, the New Kn^land 
t'.iun and ttther humanitarian or-
:!jns look up tnia work und pru*e-

i-uien it with vla.ir until they weie -ta-
iiurcd that the atnlc would educate her 
recently emancipated children. The 
Kreed n*n's liureau, under General (1. O. 
Howu'J. la especially lo be commended 

r-art It pln>ed In this work. Jici 
Uoiid, Mr--.»,rv Juhn A. \'ee»ll 

M. ilishliic. I'raiu ta T Kin,.* H 
.« hlls men In this slate were f.i 
:. the efforts tiutde to rectif) the 
- which slavery had done. 
Howard Normal H. huol, earner 

.-:•. and Courtu*ud streets, . J J or 
! ;n IM7, uid for a number of yean 
'.<• only Institution tn flte stall 
msile any effort to /five the IIVKT. 

Ivatltaires of hlifher trninln< it 
. fluiirlshlnK inatliutlon, crowd**. 
nthunlaMtlc students, a>n'l superlu 

by iiutleiit, earliest find capable 
r-«. Many of those who are te^cti-
vurtous parts of the stuttf (oila 

J:' uur lawyers, doctors, preuclu 
>lns-r"S men. received Ih'-lr tralul. 
inxlliullnii, it was the hi^ii sctiuul 

lay. aiucleruH cumpletlns their 

• > l t 

m Maryland 

maoi"pralaa e i ino; te'atritaVttaTi 
WMrea -wfco. Mr t i i aartost iaTI'af <x 

g"1»g Ueir_MsK l.i 
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been larrer than that of any other state jnan«*e of this grhuol. Up v. John Kortlc 
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the numeruiis private sctu^jls 
Ity wetje trtinsferred lu the Nor 

'\e tuition was |IX per yesr. pMl" 
t: hrl-Thi D'lplls. whu liileiflvd H 

t e l i a ^ a h M esS 

^i,rai"ssr,tira£• 
ItflawlTSi ta tattr^aJsaTViaBaViasU 
now a vast msjorn, smij betwur to that 
race, M rreatia tlverr iate«snTa ua, and 
their fear tfrat thrt work; will fall Into tn* 
haiule of tmprop*f persoau. If the* aheutd 
aive It ap.. We are comlrnr,. baiiwlrer. 
Many of our teaehera ans worthily weni-
ln« the man ties which fell from the 
shoulders ot fortle, ZJreJy and WaUlna. 
and they are atrlviat nobry.to wipe out 
the duurrac*' of alavery and the wronca 
of freedom. It U a aad fioaimentary 
upon Baltimore • system of publle in-
structloo that It took the wbitt teachers 
In our colored public schoobj twenty-Ova 
years, with alt .he heat appllancea of 
moAlcrn times, ' 3 product a score of 

i i r i i i n t * * 

Soctorehol 
jrtvtafl,fais 

teachen*. when IP.-n like Welkins, Lively 
und Kortte, lit th'lr lowly way, and with 
the crudest appll.tnces, produced nearly 
every prominent nlnlster and layuan tn 
this city tor th< fifty years preceding 
the free'lom and enfranchisement of the 
race. They wcr-'., however, men who 
knew our wants, tympathlsed with u» In 
our effurtT ate a our tables, worshipped 
In our churches. mlur)e<I with un In our 
social trnsherinnri and colored Daltlinor 
eana will be latriardn in the race till we 
return to our flirt love till our children 
are taught by m -n like watklna and wo
men like Prance* fal. W, Tinrper— teaxhera 
whow souls are n their work^ond who 
believe In the fs herhood of God and the 
brotherhood of t an. 

WORK MAKIC3 WOllRTfrGt.T. 

View of a W r . i e i on the &ab|%ct-> 
What H atlst lea Show. -^ 

"The problem t.f woman from a hloso 
idlofflcal i>.lnt if view" Is treated by 

KlfrnurG. r'errerc in the current number 
of the Monlst. "The essential condition 
of feminine ealaence." which he desires 
to analyze In hi' pa.icr. Is thatwhlcb lie 
names "tho U w >jf Non-Ubor." "As It in 

natural Law that the man must.labor 
and atruccle to live, so it la a natural la*r 
that the woman should neither labor nor 
etrujrrle for her eafstence. IHolojry 
clesriy sbows us that the physiological 
prosperity of species depends on the divi
sion of labor between the i n n , for in e i -
act ratio to this Is the duration of life." 
Marrtatre. aa found amoni; the fatr/her an
imals la "a perfnt form of'the dlvialon of 
Ukbor and mut.al co-operation of ths 
sexes." iJurlnx- latchlns; time the male 
bird does all the provldlnc for hla brood-
Ins; mate. Atothi-r times her functions in 
seeking- toot} arr merely auxiliary. Sim-
llsr'.y with the .on end the hyena. The 
fearful toll which falls to the savage wo
man, the writer pronounces to be "merely 
a passing- phase a very dangerous aber
ration, produced by the excessive getIIah' 
ness of man, wi .eh dues not and cannot 
lo>t lone.'' H* ' •ninrlw that the races tn 
which It is rouii t "have remalne>l in 
savaxe state arm have made scarcely an j 
proc/reea." In civilised* nations female 
toll I* not necea:* try tor (he production ot 
inv w^wltb nr**. cd fur humanity, "ilnn 
«lune could d" 'III.-* Woman labor only 
tend*, lu tower • hi- tu«rfci'la%bio value 
• ut.Ir labor, lor while WUIIIM/I is worktttti 
In the 1 act or I e there are everynbere. 
and especially i*i Kurope, crowds of men 
vuluiy seekluK « nphiyinent, to whom the 
cessation of Wu a Is an oft-recurrent tend 
terrible evil. T U shows that even from 
a, soclulos-icul p•-'int of view, femaJc Uitor 
LS a pathuluijU-al phenomenon. 

"Utatlatlc^ show an Increase of mortal
ity amontf women and children ln coun
tries where lud us trial life hua pressed 
mothers into Us ranks. A perfect.woman 
should be a chef d'oeuvre of trace and re 
rtiie/ii»2nt, ami to this end she must be ex
empt frunj loll. The wuralns; wutuiin 
Kruws utcly and lusea her feminine char-
acterlsile*. Wouimnlr »race and the love 
which meu bear a beautiful woman have 
iKihAtw been the oflKhi of paternal love 
and of all tho other i w « t tender reelings 
.if whi.-h. the n:uls ia capable. Grace Is 
the esthetic • ! • .* of weakness. Wotnan. 
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. ^ c V ' t h r e e y e a r s b e t n g p r l a c i p a l ( o f t b e 
j - T H l g h S c h o o l aU C a m b r i d g e , * n d f o u r 

y i r a r s p r i n c i p a l ' o f t h e public** s c h o o l ! a t 

T o w i o a W h i l e a t T o w s o n , b e s t u d i e d 
' l a w a t t h e U n i v e r s i t y of M a r y l a n d , a n d 

l a t e r a t the, H o w a r d U n i v e r s i t y . F r o m 
t h e l a t t e r h e r e c e i v e d t h e d e c r e e o f L L 
J ! . , in M a y , 1:92.. I j e w u a d m i t t e d t o t h e 
b a r o f H a It ( m o r a c o u n t y In J u n e . 11(92, 
b e i n g t h e J f i r s t . c o l o r e d m a n a d m i t t e d t o 
t h a t b a r o n e x a m i n a t i o n . H e h a a s i n c e 
p r a c t i c e d In t h i s c i t y . M r . H a w k i n s w u 
p r e s i d e n t f o r s e v e r a l y e a r s o f t h e S t a t e 
T e a c h e r * ' - A s s o c i a t i o n , a n d o f t h e M o n 
u m e n t a l L i t e r a r y a n d S c i e n t i f i c A s s o c i a 
t i o n , t b e m o s t p r o m i n e n t a s s o c i a t i o n o f 
I t s k i n d t h e c o l o r e d p e o p l e h a v e o v e r h a d 
h e r e . M r . H a w k i n s Is a w r i t e r o f s o m e j t i u e n c e o f t h e d u l l y r e l i g i o u s exeri- lM. 
a b i l i t y , a n d h a a b e e n c o n n e c t e d w l t h » e v - | * a * m a n i f e s t In t h a t m y s c h o o l s e l d o m 
^ r . k d n u h l l c A t l o n s n e e d e d t h e u s e o f t h e rod . w h i l e m a n y 
e r a * p u b l i c a t i o n s . d e l e t e r i o u s p r a c t i c e * . . c o m m o n In t h « 

In t a k i n g u p t h i s s u b j e c t . M r . H a w k i n s j 3 ( . n o o l ! t o{ l h u t U m e > w e r e u n k n o w n In m y 
s a y s : In a n t e - b e l l u m d a y s M a r y l a n d w a s i e s t a b l i s h m e n t . T h e I n c o r r i g i b l e w e r e 

h i s o w n . w o r d s : " D u r i n g m y l a b o r s In 
B a l t i m o r e , I f o u n d m y s e l f t e a c h i n g . 
W i t h i n t h r e e m o n t h s a f t e r L t o o k c h a r g e 
o f U e t h e l C h u r c h , I w a s r e q u e s t e d b y t h e 
w i f e o f o n e o f t h e m a s t i n t e l l i g e n t l o c a l 
p r e a c h e r s t o t a k e c h a r g e o f t h e e d u c a t i o n 
o f h e r e l d e r c h i l d r e n . I f e l t t n a t m v 
d u t i e s a s p a s t o r d id n o t p e r m i t roe t o 
b e e n g a g e d u s a. s c h o o l m a s t e r , b u t s h e 
w a s s o i m p o r t u n a t e t h a t a t l a s t I c o n 
s e n l e d t o r e c e i v e h e r c h i l d r e n In m y 
s t u d i o d u r i n g t h e m o r n i n g h o u r s . A s 
s o o n a s t b t s b e t - a m e k n o w n . I w a s b e 
s i e g e d b y o t h e r p a r i s h i o n e r s , a n d w a s 
A n a l l y c o n s t r a i n e d t o y i e l d t o t h e t r r e 
q u e s t , s o t h a t w i t h i n t w e l v e m o n t h s J 
f o u n d m y s e l f a t t h e h e a d o f a s c h o o l of 
u b o u i t U l y . T h i n s c h o o l c o n t i n u e d n e a r l y 
I w o y e a r s b e y o n d i n r p a s t o r a l t e r m , a n d 
e m b r a c e d a l l t h e t - n ^ l U h s t u d i e s n o w 
t . u i g h t In t h e b e s t g r a d e d s c h o o l s . I a U o 
a d d e d a G r e e k a n d L a t i n CLUSM. T h e l n -

' i r i J i : n o t i l l 

k s i n e d , : 
U t U s j v l e s t 
w h r t s * . . '_ 
t h e & e t h o d s t _ _ T 
s u i t - u s a t , ; i b e r 

s e r v e d . a tn m e n t a l s t i n 
o f t h o v w h o m w * i t a U g b t m f c 
: • v ; A f t e u r t o n Wstx* W * s ? < 

W i t h t h e C I O M o f - t h e w a r m t h , 
p a t l o c o f - t h e s l a v e a n d t h * e^wnioar u « 
N e w " n g l a n d o f m a n y t r u * - h * a r t « d s e e n 
a n d w o m e n - w i t h t h e Sperl ing- b o o k s ha 
t h e i r h a n d s , . a a n e u f l s < - i n u l U i r v e i o s " t a 
t h e i r h e a d s , a n d t h e J o v t o f taumultyU 
t h e i r h e a r t s , t h e n e g r o e s ' j u h n e a - b a v * 
c o m e . " T h e s p e l l i n g b o o k w u t h e k e y 
t o t h e B i b l e , a n d k n o w l e d g e t h * t a i i a m a a 
o f p o - v e r . " T h e s c h o o l s . w e r e n i n m l w f c 
o l d a : v l y o u n g flocked t o t h o f o u n t a i n s 
o f k n o w l e d g e . N o s c h o o l d a y t o o l o n g , D O 
n i g h t t o o d a r k f o r t h e s e s e a r c h e r s fca-
t h e l i g h t H u n d r e d s o f i p t o u e , c u l t u r e d 

n d * - ! C - d e n y | n s ; t e a c h e r s mosrtry l a d i e s 
- e n t - r e d t h e He ld . A n o b l e r b a n d n e v e r 

a c c e p t e d C h r i s t i a n d u t y . T h e A m e r i c a n 
M i s s i o n a r y A s s o c i a t i o n , t h e P r e e d m e n ' s 
H u r e n u , t h e ' Q u a k e r s , t h e N e w E n g l a n d 
A s s o c i a t i o n a n d o t h e r h u m a n i t a r i a s o r -
H s n l j . a t ' o n s t o o k u p t h i s w o r k a n d p r o s e 
c u t e d ic w i t h v i g o r u n t i l t h e y w e r e a s -
. lured t h a t t h e s t a t e w o u k l e d u c a t e h a r 
r e c e n t l y e m a n c i p a t e d c h i l d r e n . T h e 
F r e e ' m e n ' s b u r e a u , u n d e r G e n e r a l O. O. 
l l o w . r l . Is e s p e c i a l l y t o b e c o m m e n d e d 

f o r tt 

^jtivitttair b i r d 

•MktncMr&tiu't nwttOcu-,-
tlart* «auitli*.U»n ,*i».tlto5_. 
f aartal Uu. yweh ran* t» am mv 
man. th . •wrltarpronouriw, to t * 

anqdS 

a poaainr pkaaa, , -mirr 
r a t i o n , pr t " 

>tlmmvrmf*Mi-

ae—artlMlmy , rodaoad br Ufa extxmmt mtllmh-
n m of,TO«n. wt'oh dots'not aadranaol 
last lonr." R« mmarKa that tti. rar»«tn 
which. It la found "bars rstnalnad Inca 
aarara .lata and hava made aoaro«tr a i j 
procraaa." In annnacd natlana (emaJo 
toll la not naccaaarr (or the production of 

M u s t ', f ' . T i J i v,Sy** ln ihi.' V S : J T , 1 B * < h « WaaJtH n a e O e d t o r h u m k n l t r . ! " M a n 
•u ? 5 . k f l * y S t ' " W v ' : ' * " " ! » l o n « o o u l d d o t h l l . W o m a n l a b o r o n r y 

u p o k p n of u u b o r d e r e tatr . . I t W M o n 
l l i c h i g h w a y f r o m s l a v e r y t o f r e e d o m , 
ftn.t m a n y a W e a r y s o u ] , l l ee lnf f f r o m t h e 
f o r m e r , r a v e u p t h e j o u r n e y u n t h e lant 

i l l F m l c . r . 1 . u n d I K W a n d o r d e r relst ie«l 
« u | i r e m e . " 

T a u o - b t I n A " W n r e h o u . e 

M M . l Y u r i e n c e C l o m e r , w h o In t t l l t l l v 
»>trelrh, a n d s t a U e d h i s f o r t u n e s w i t h I )n>r u t a n a d v a n c e d n ^ e , ta i tKht surve io* . 
M y M a r y l a n d . Jt« r o n t l r u l t y t o f r e e | f u l l y b e f o r e t h e w n r . In a i m r l o f a w i i r e -
r e n n s y t v a n l a h a d . d u u b t t e s s , c o n s i d e r - 1 h o u n e o f Mr. J o h n N e e d l e a , n e i t r l l a n u v r r 
n b l e t 6 d o w i t h I t s l a r c e p r o p o r t i o n I M a r k e t . Mr. Nei 'd lef l . w h o w n « a w h t u -
o ( f r e e n c i r r o e s , w h i c h Is u l i l t o h a v e l n n i n . ha.1 m u c h t o d o w i t h t h e r n n l n l e -
b e e a larf fer t h a n t h a t o f a n y o t h e r s t a t e j n i i n r e o f t h i s s c h o o l . U v v . J o h n K o r t l e 
J l e r s t a t u t e b o o k s c o n t n l n e d m a n y l a w s > o c c u p i e d a b o u t t h e b u m c r e l a t i o n t o t h e 
m a k i n g ; It a p e n a l t y f o r f r e e n e p r o c s j e a s t e r n s e c t i o n o f t h e c i t y a . \V'atkln.H 
f r o m a n y o t h e r s t a t e tp c o m e h e r e , b u t [ d i d t h e w e s t e r n . H e i s s a i d t o h a v e bavli 
f o r s o m e r e a s o n t h e y c o n t i n u e d t o c o m e . * n c s c c l l e n t t e a c h e r . .Many p r o m i n e n t 
u , . n v ~t i h . n , i .u , i t n t , .r r h . i . „ . . , . • . . i n e n In K a s t l l a l t i n i o r e r e m e m b e r , w i t h 
.Many o f t h e m . I,y l i n t o f I h s l r . u m l r t s e l R-ra t l lude . t h e I n t e r e s t h e n i . n l -

i n d u s t r y a n d s t c r l l n j r w o r t h , a c q u i r e d I f > . , „ j | . , , h e m O i n t e m p o r i u i e . i u s w i t h 
c o n s i d e r a b l e f o r t u n e . . . s u r r o H n d l n c t h e m - W a t k l n s a n d l--ortle w a s l u i o t h e r l iur.it .1. 
d e l v v s w i t h m a n y o f t h e c o m f o r t s . If n o t v o r k e r , n t h e c a u s e o f h i s r a c e ' s a d v a n c e . 
' M I i l S i T l V . ? ! . i . ' ° " ? f , ' r i n f ' h ' i r l m e n t , b y t h e n . u n e o f L i v e l y , l i e w o , 
c h i l d r e n t h e s d v a n t a s - e o f a l l t h a t t h o s e , „ l l W ^ K o o t i t e a c h e r , a n d w h a t It a p p e a r s 
t i m e s asTordeJ fur t l i c m a n d t h e i r o n - e v e r y t e a c h e r o f t h a t d a y ha . l to b e -
p r e s a e d r a c e . H r a c k e t t . In h i s m o n o i r r a m » B u i a j i ^ i u l l n a r l a n . A m a r b l e s l a b u n 
"1 .°.i . n . " M a r y l a n d , ' s a y s : - T h e l n ' l m | , , „ l ! l e r e , r o f S h a r p H i r e e l M. 
e d u c a t i o n of f r e e n e e r o e s a n d o f s l a v e s , K . f h u r , . h r r v o a l s t h e f a c t t h a t ». f r e e 
w a s n o t f o r b i d d e n b y l a w In U a r y l a n . l . i A f r i c a n s c h o o l w a s t a u n h t t h e r e In •». 
b u t t h e b l a c k w a s I n d e b t e d o r w h a t h e I U e v H , , n j a x n l n I t r o w n t a u c h l :. p r i v a t e 
Hut t o t h e I n t e r e s t o f I n d i v i d u a l s , o r o f s c h o o l o n l l s m l m r i : s t r e e t , b e t w e e n 
s u c h « > c l e t l e 3 a s t h e S o c i e t y of f r i e n d s . " U e a d e n h a l t OJIU H a n o v e r . s t r e e t s , w h i c h 

A n K a r t y K t f o r t . w a l t c r w a r d s r e m o v e d t o t h e b a s e m e n t 
. . „ _ . „ . . , , , , . . . , of K b e u e i e r A. M. K. C h u r c h , a n d It c o n -

A s e a r l y a s HIS t h e r e w e r e e f f o r t s m a d e U n u - d t h e r e u n t i l t h e p r K a n l s a t l o n of t h e 
t o g i v e t h e y o u t h s o f o u r r a c e t h e o p p o r - l W a s h i n g t o n C o n f e r e n c e or t h e . M e t h o d i s t 
l u n l r y of a c q u i n n K a t l e u s t t h e n i d l - : KpUcop^.1 C h u r c h , In lst;t. w h e n I t e v . 
m e n t s o f a n e t l u r a t l o n . T h e B r s t t e a c h e r l U r o w n r e s l g n e . 1 . a n d Mr. J a m e s II. H i l l 

Ln n.'., c'̂ r .,o in,lnr o u ;^»^^^lm^^ u ,^^h^re p ^ ^rL p •^ 
U b e l i e v e d t o h a v e b e e n t h e K e v . D a n i e l ! r e m o v e d t o R l d ^ ' w a y a H a l l , a f t e r w a r d s 
C o k j t x » l 1* r e p o r t e d t h a t h i v i n g b e e n c a l l e d S t a r r H a l l . M o n t g o m e r y s t r e e t 
s o l d i n t o s l a v e r y , h i s f r e e d o m w a s p u r - . a n d P l u m a l l e y . A t t h e s a m e t i m e a 
c h a s e d by t b e c o l o r e d c l t i s e n s of U a l t U ncf too l * a a c o n n e c t e d In l h « U u f n u n i o f 
m o r e a s a t e s t i m o n i a l o f t b v l r g r a t i t u d e J o h n W e s l e y M. E. C h u r c h b y t h e K e v . 
t o h i m f o r t h e v a l u a b l e s e r v i c e s h e h a d ' t ' h a r l e s G r e e n . M r s . A d e l e Jo«:ki4oa w a s 
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r e n d e r e d t h e m , l n t h e y e a r lUii a n _ , 
w a s p a s s e d b y t h e l e g i s l a t u r e e m p o w e r 
i n g t h e O r p h a n s ' C o u r t t o b i n d o u t a s a p 
p r e n t i c e s t h o s e f r e e b l a c k c h i l d r e n w h o 
m i g h t be n e g l e c t e d o r n o t u s e f u l l f e m 
p l o y e d b y t h e i r p a r e n t * , p r o v i d e d t h a t 
t h e c o u r t s m i g h t r e q u i r e a s a c o n d i t i o n 
l n a n y i n d e n t u r e t h a t t h e c h i l d s h o u l d b e 
t a u g n t t o r e a d o r w r l l e . o r ln l i eu t h e r e o f 
t h a t a s u m o f n o t o v e r tx s h o u l d b e 

Jr i v e n In a d d i t i o n t o t h e o r d i n a r y f r e e d o m 
iue. 

M a r y l a n d w a s a s t a w s t a t e , w i t h m a n y 
h a r s h a*id I n h u m a n l a w s o n b e r s t a t u t e 
b o o k s , b u t , a s w e h a v e s e e n , a b e n e v e r 
m a d e It a c r i m e t o t e a c h t h e s l a v e s o r 
t h e f r e e n e g r o e s w i t h i n h e r b o r d e r s . T o 
t h i s s i n g u l a r l i b e r a l i t y m a y b e a t t r i b u t e d 
t h e m a n y p r i v a t e s c h o o l s w h i c h O o u r -
M h e d h e r e l n t h e d a r k e s t d a y s o f a l a v s r y , 
a n d w h i c h s e r v e d l n m a n y w a y s t o m a k e 
ta>e n e g r o ' s b u r d e n s least h a r d t o b e a r , 
W h i l e , t h e s t a t e m a d e n o p r o e d a i o n f o r 
i n * e d u c a t i o n o f h e r c o l o r e d p o p u l a t i o n , 
t t d i d n o t h e s i t a t e t o t a x t h e f r e * o U t £ » 
w h o h a d p r o p e r t y , f o r t h e s u p p o r t o f t i e 
— m m o n s c h o o l s f o r t h « w h i t * * , C a r r o l l , 

> a n d p o e s d M y o n e o t h a r c o u n t y , r e / u s w d 
s o d o tsbia, 

R e r . W i l l i a m W a l k l a * c o i n m e w c e d T l M s l a v e r y a g l i a l 
' t a a r h l n r a o m e w h a r e ajW*«u t a n v a a r UvJa. o f t b « w a r laad Uxrir e f f e c t In 

t e a c h i n g S t t h e s a m e t i m e la s h a r p 
S t r e e t H a l l , In t h e r e a r uf s h a r p S t r e e t 
C h u r c h . K e v . W i l l i a m T. C a r r d u r i n g h i s 
p a s t o r a t e s t M a d l s u u S t r e e t r * r e s b y t e r l a n 
C h u r c h . IKS-IKS, c o n d u c t e d a p a r o u h l a l 
v h u o l In t h e b a s e m e n t of t h e c h u r c h . 
H e w a s s a s l s t e d by M i s s L o u i s a S p r l g g s . 
w h o a f t e r w a r d s b e c a m e M r s . C o r r . A t 
v s r l o u s t i m e s a n d p l a c e s t h e r e w e r e 
a c h o o l s t a u g h t b y R e v . P . V. B e l l , M r . 
W i l l i a m W o o d s , K e v . W e i d t y B r o w n , J o -
* c p h H o l l a n d . O e o r g e W . P a r k e r . I t e v , 
Haj-rt .*on H . W e b b . . M r s . E l l e n W o o d s , 
K e v . H i r a m R . R e v e l s . R e v . N o a h D a v i a , 
M r s . H a l e y . M r s . S- J . V o d e r y . J o h n C 
K o r t i e , J o h n D . B r o o k s a n d o t h e r s w h o s e 
n a m e s e r e n h a v e l o n g s i n c e b e e n c o n -
a l c n e d t o o b l i v i o n . A n o t h e r s t r i k i n g t e a 
l i i a o n i s j o f M a r y l a n d ' s l i b e r a l i t y , a s c o m ' 
p a r e d w i t h o t h e r s l a t e s . In t b e m a t t e r o f 
e d u c a t i n g t b e b l a c a s ta t h e d i s p o s i t i o n 
m a d e o f a p e t i t i o n t o t b e l e g l e l a t u r e o f 
' « b y t h i r t y - t w o w h i t e c i t l s n n s of K r e d -
e r i c k c o u n t y , s s t d n g t h a t b o d y t o m a k e It 
a n s f f e n s e f o r f r e e b l a c k s t o t e a c h s c h o o l . 
I t e r a s r e f e r r e d t o a c o m m i t t e e w h i c h b a i 
y e t t o m a k e I t s r e p o r t . T h e e e n s i u o f i s so 
s h o w s t h a t t h e r e w e r e L X a r r e e b l a c k 
c s d l a r e n a t l a n d t n a : s c h o o l tn t h e s t a l e . 
T h e s i a e r y a g d x a t i * o a n d tsta s i s«roa>en 

J o n c i - h M. C i i s h l n K . F r a n c i s T . K l n K n n J 
o t h e r w h i t e m e n In t h i s s l a t e w e r e f o r e -
m o s t h i t h e e f f o r t s m a d e t o r e c t i f y t h e 
wroncfT w h i c h s i s v e r y h a d d o n e . 

T h i H o w a r d N o r m a l S c h o o l , c o r n e r 
Barri o , -a a n d C o u r t l a n d s t r e s t a , w a s o r -
n-nni; •'.! i n lft>7, a n d f o r a n u m b e r of y e a n 
wiut t h e o n l y I n s t i t u t i o n In t h e s t a t e 
w h i r i . m a d e a n y e f f o r t t o g i v e t h e n e g r o 
t h r u . v a n i a g e s o f h i g h e r ( m i n i n g . I t 
w i . * :i n > t i r l s h l n g I n s t i t u t i o n , c r o w d e d 

n i M i ' i f i . s t i c s t u d e n t s , a n d stipi*rlit-
tiy i m t t e n i . e a r n e s t A n d c a p a b l e 

r 5 . \ M a n y o f t h o s e w h o a r e l e a c u -
viurlou:* p a r t s o f t h e s t a t e t o d a y , 

• r ' o u r l a w y e r s , d o r t e r s , p r e a c h i r s 
ifdnfffl m e n . r e c e i v e d th i ' l r t r a t i d n g 
i n s t i t u t i o n , u w a s t h e h i g h s c h u u l 
t t\*.y. S t u d e n t s c u m p l e t l n g t h e i r 

In t h e n i i t u e r u u s p r i v a t e s r h i x i l s 
i - l ty W P ; C t r u n s C y r r e d t o t h e N U T 

,'h«- t u i t i o n w i n |I.H p e r y e s r , p«»rl 
:ch br igh t , p u p l l n . w h o tnteudf.-d it) 
,-onl.t p j y l.y t e a c h l u g In t h e M t - i e l 
. w h i c h hntl bct-ii ur t fun l se t ) f o r t h i n 
. . I l . n r y T . l l a r t w o l l . a h i g h l y 
.•d un . t c u l t u r e d t c a o h e r f r o m U . u -
• ' t i s , w a s t h e n r » t p r l i u - l p a l , a n d mi 

• »j.r«I o f t runlet.-J. uj ipf-nrfi l I h o i i . t m n . 
rvt' w e l l - k n o w n colitrt-.l men—Hi 'V . 
: ^ n T. W i d t h . Mr. J o h n W. L i n k s 
I T . J o h n l l i - n r y l i u t l e r . t w o o f w h o m 
:on»c u l n c e be.Ti c a l l e t l f r o m « u r i i . i 

j r- wj ird . Muon a f i i - r t h e w u r t h e «,-ji1-
i g i . l o r e d m e n uf t h e r l t y . Ull i e r t h e 
u ld i:;ct* o f J o h n H e n r y K u d e r nr.il 
t h r - s , b o u g h t a b u i l d i n g o n l . e x l n g t u i i 
tre* !. w h i c h t h e y n a m e d IJuutdiu- i III-
l l lu' . i- . In h o n n r o f t b e s a ^ e o f Aua i ' t in t la . 
I r . ' H ' i l f o r t w e n t y y e a r s u s u si-h*H*l. 
M a ;i.>Illlcal furut i i a n d OM a c e n t e r uf iru
l e r .r>* at ' i lvt t le t* oC tLv nvgTO«s o f l l i r 
I l y ••: H u l i l i n o r e . 

M;- . .y o f o u r l e a d i n g m e n o f t o d s y r e -
c o t v •>: a l l t h . l r l i t e r a r y t r a l n l i i K in t h e 
p r l n - - . r y a n d h i g h f c h o o l s c o n d u c t t n l a t 
Ih l^ iTi.Htltution. T h e t e a c h e r s Wrre m a i n 
l y v l u t e m e n o f c u l t u r e a n d e d u c a t i o n , 
b u t <v no , by r e n s o n o f t h e i r l o v e f<*r 
dr in - ; ba i t lout t h e i r p l a c e s In t h e w h i t e 
sv tu-u:* . D e s p i t e t h e i r d o w n f a l l , o u r p e o 
p l e w e r e g l u d t o o b t a i n t h e i r s e r v i c e s . 
T h r u n i v e r s a l t e s t i m o n y o f t h o s e w h o 
p r o c e e d b y t h e i r i n s t r u c t i o n i s t h a t t h e y 
d i d t h e i r w o r k w e l l , a n d In e v e r y w a y 
s h o v v d t h e i r g r a t i t u d e t o t h e i r e m p l o y 
e r s . In a d d i t i o n tu t h e a c t i v e s c h o o l w o r k 
w h l h w a s p r o s e c u t e d by t h e m , l i m e a n d 
t a l f i i w e r e f o u n d f o r t h e p u b l i c a t i o n o f 
A v - r y c r e d i t a b l e J o u r n a l . K n o w n a s t h e 
C o m m u n i c a t o r . I t w a s e d i t e d by Cieorgi 
T . ' 'fM>k, o f M a * f . a c h u * v t l * . w h o ut s a i d 
t o r a v e b e e n a c u l t u r e d s c h o l a r a n d a b l e 
w r l . i i r . W h e n d i s s e n s i o n s a r u s e a m o n g 
t h e p r o m o t e r s o f t h i s e n t e r p r i s e , t h e r e 
g r e s* u p a n o t h e r c a n d i d a t e f o r p u b l i c 
f a v -r. k n o w n a s t h e T r u e C o m m u n i c a 
t o r , fMlted b y R e v . J a m e s H . A . J o h n 
s o n . J . o t h o f t h e s e J o u r n a l s w e r e w o r t h y 
a d v o c a t e s 0 f l r i e r i K h u o f t h e r a c e . T h e y 
d i d u s g r e a t s e r v i c e In m o u l d i n g p u b l i c 
s e m i m e n t i n o u r f a v o r a n d I D i n s p i r i n g 
o u r v o u t h s t o w o r t h y e n d e a v o r s . I t Is l n -
n i e j i t A b l e t h a t t h e p r o m o t e r s o f t h e s e e n 
t e r p r i s e s c o u l d n o t s e a i h e f o l l y o f d i v i d 
i n g t h e i r e n e r g i e s , a n d n e g a t i v i n g e a c h 
o t b < T ' s I n f l u e n c e b y p u b l i s h i n g t w o j o u r n -
a i n w h e r e o n e c o u l d m o r e e f f e c t i v e l y 
h a v d o n e t h e w o r k . A s la n a t u r a l tn 
• u c i c a s e s , b o t h ' s u c c u m b e d . ' 

C * n - t i t I o w a I n M s u r r l s m s t . 
Tr- s u m m a r i s e : T h « f r e e c o l o r e d m a n 

In M a r y l a n d h a d p e c u l i a r e d u c a t i o n a l a d -
y n n t o g e * o v e r h i s b r o t b a r s In t h a o t h e r 
a a \ e s t a t e s . I t w a s n e v e r a c r t n « h e r e . 

o n l y 
l e n d s t o l o w e r t h e m a r k e t a b l e v a l u e o f 
m a l e l a b o r ; f o r w h i l e w o m a n ta w o r k i n g 
In t h e f a e t o r l e s t h e r e a r e e v e r y w h e r e * 
a n d e s p e c i a l l y i n E u r o p e , c r o w d s o f m e n 
v a i n l y s e e k i n g e m p l o y m e n t , t o w h o m t h e 
e w e a a t l o n o f w o r k La a n o J t - r s c c r r r n t a n d 
t e r r i b l e e v i l . T h i s a h o w a t h a t e v e n f r o m 
a s o c i o l o g i c a l p o i n t o f v i e w , f e m a J e l a b o r 
i s a p a t h o l o g i c a l p h e n o m e n o n . 

" S t a t i s t i c s s h e w a n i n c r e a s e o f m o r t a J -
Ity a m o n g w o m e n a n d c h i l d r e n In, c o u n 
t r i e s w h e r e I n d u s t r i a l l i f e b a a p r e s s e d 
m o t h e r s i n t o lti< r a n k s . A p e r f e c t w o m a n 
s h o u l d b e a c h e f d ' o e u v r e o f g r a c e a n d re 
flnemeni, a n d In t h i s e n d s h e m u s t b e e x 
e m p t f r o m t o l L T h e w o r k i n g w o m a n 
g r o w s u g l y a n l o s e s h e r f e m i n i n e c h a r 
a c t e r i s t i c s . W . : m a n l y g r a c e a n d t b e l o v e 
w h i c h m e u b e * a b e a u t i f u l w o m a n h a v e 
p e r h a p s b e « u i i s o r i g i n o f p a t e r n a l l o v e 
And"of a l l t h e e t h e r s w e e t t e n d e r f e e l i n g s 
. .f a h l i ' h . t h e - taU Is c a p a b l e . G r a c e Is 
i h e e s t h e t i c s ! . o of w e a k n e s s . W o n u u i . 
IIIUTV t h a n ' m a n , e n j o y s o i l t h e b e n e f i t . , o f 
c i v i l i s a t i o n , v l d c h n e v e r t h e Iras h a v e 
b e e n in g r e a t i u r t a c q u i r e d b y h i m a l o n e . 
> l s n l a b o r s a n d t o l l s t o d a y , Juat a s h e d id 
of u l d . a n d in . - ro Is n o t h i n g a b n o r m a l In 
t h i s t a c t , f o r It Is h i s p o s i t i v e d u t y . 
W h a t u d v a n t i i i i e . t h e n , c a n h e g a i n e d b y 
p a r t i c i p a t i n g In m a n ' s s t r u g g l e f o r e x i s t 
e n c e , w h e n w o m a n h a s o n l y t o w a i t u n t i l 
b e p l a c e s t h - s e b e n e f i t s a t h e r f e e t ? X c a n 
n o t u n d e r s t a n d w h r t h e q u e s t i o n o f w o 
m a n s u f f r a g e s h o u l d s o e x c i t e p u b l i c 
o p i n i o n . It Ts e n t i r e l y p r o l i n e s * t o b e r . 
If h e r h u s b a n d s t r a i n s e v e r y n e r v e a l 
r e a d y t o p r o v i d e h e r w i t h a l l t h e l u x u r i e s 
of l i f e , h e c e r t U n l y w i l l n o t b e l a x in 1e-
f e n d l t i g t h u a v i n t e r e s t s w h i c h o r e I d e n l l 
c a i w i t h t h o s e o f h i s fami ly . ' * * 
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S h e W a n t e d a P a l l W i t h O p e n - a m d -
• h s l K y e a a n d CJot f t . 

| F r o m t h e D o l l ' s D r e s s m a k e r . ) 
O n e d a y I w a s s i t t i n g o n o u r f r o n t 

,«toop. w i t h m y b i g w a x d o l l In m y a r m s . 
I w a s o n l y a l l o w e d t o h a v e b e r t o p l a y 
w i t h w h e n 1 h a d b e e n v e r y g o o d I n d e e d , 
a n d s h e w a s I h e b i g g e s t , m o a t b e a u t i f u l 
d o l l In t h e n e i g h b o r h o o d , o r t h a t I * 
t-ver a e e n . e v e i t In t b e s h o p w i n d o w s . A s 
I s a t t h e r e . ' d e l t a s c a m e t o w a r d s 
w i t h i h e r d o l l I n h e r a r m s . S h e s t o p p e d 
a n d s a i d : "Sr i w m e y o u r d o i l y . " 1 h e l d 
h e r u p a n d « x i > a i i a i « d u p o n b e r b e a a t i e a , 
1 c o n f e s s n o - " t h a t 1 f e l t a k e e n a n d 
w i c k e d a a i l a f k.=Uon t h a t h e r d o l l h a d o n l y 
a p l a n t e r h e - i d . a n d 1 k n e w , f r o m a a d 
e x p e r i e n c e , i i . i i U w a s t h e k i n d t h a t g o t 
k'rfiny a n d b . d t o b e w a s h e d off w i t h 
s w e e t o i l o c c a t i o n a l l y . a n d v e r y o f t e n h a d 
a c r a c k e d h e - i d , a n d t h a t s h e w u a l t o 
g e t h e r o f a n i n f e r i o r c l a a s f r o m m y d o l l y . 
" S h e ' s p r e t t y , I sn ' t s h e T " s a i d A d e l i n a , 
"Bhtr'i beaui.ruL," • **w- hugging my 
t r e a s u r e : fur t h e w a s m y v^ry o w n c h i l d 
t o m e . " H o n m u c h d i d s h e c o s t r " s a i d 
A d e l l n a . "1 d o n ' t k n o w " 1 s a i d ; " a l a d y 
s e n t b e r t o n « f r o m L*ondon_ S e e h e r 
eyew o p e n a m s h u t . " a n d X g a v e a v i g 
o r o u s y a n k t o t h e l o n g w i r e w h i c h w a s 
c o n c e a l e d u n d e r h e r p e t t i c o a t s , " S h o w 
m e h o w h e r e r e s g o , " A d e l l n a a a i d . A n d 
a f t e r o p e n i n g a n d s h u t t i n g t h o a s v e r y l a 
e x p r e s s i v e c y n s s e v e r a l t i m e s , s h e h a n d e d 
h e r b a c k t o rue a n d a a l d : *1 a h a l l h a v e 
o n e l i k e h e r t o a l g h L ' M y •wn e v e s 
o p e n e d wUW a t t h i s , a n d I s a i d : T t o e 

w i l l y o n g e t h e r ? O h . U M a x don ' t 
g i v e h e r t o m e q u i c k , I U s c r e a s B . 
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FROM BUCHANAN TO BUTTON: 
LEGAL ETHICS AND THE EARLY NAACP (1910-1920) 

In 1916, Charles Anderson Boston, one of the members of the first national Legal Redress 

Committee of the National Association for the Advancement of Colored People, spoke at the 

organization's board of directors meeting to endorse the use of new litigation strategies in the 

fight against racial segregation. The "proper presentation of the legal fight against segregation," 

Boston urged, should focus on gathering "facts, not law" to demonstrate to the courts the law's 

"actual operation."1 Boston's emphasis on using facts to demonstrate the law's operation 

accorded with the NAACP's litigation strategy, which relied not only on gathering and presenting 

such facts, but also on creating facts by carefully staging scenarios that would present the right 

test cases to the courts for adjudication. 

Boston's enthusiasm for the NAACP's litigation strategies is striking, because Boston sat 

on a number of bar association committees that promulgated and enforced legal ethics rules at 

odds with the NAACP's litigation plans. These associations' ethics committees adopted strict 

rules that forbade lawyers from "stirring up" litigation, advertising their services, or approaching 

prospective clients with offers of legal representation. Nevertheless, the NAACP engaged in 

many such activities, including staging confrontations to create facts for test cases, speaking 

before large audiences to recruit plaintiffs and raise money for cases, and writing letters to 

strangers to advertise its services and solicit clients. Indeed, not only Boston, but almost all of 

the lawyers who directed the NAACP's early national legal strategy, belonged to bar associations 

that enforced traditional legal ethics rules against errant practitioners. 

1 Minutes of Board Meeting, 13 March 1916, Papers oflhe NAACP (Frederick, Md.: University Publications of 
America, 1982; 1996) [hereafter "NAACP Papers Microfilm Edition"], Part I, Reel 1, Frame 480. 
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Buchanan v. Warley2 exemplifies the NAACP's early work. In Buchanan, the NAACP 

successfully challenged the constitutionality of a 1910 Louisville, Kentucky, residential 

segregation ordinance. To create the right circumstances for this test case, a national staff lawyer 

organized a new Louisville NAACP chapter, spoke at public meetings to raise money and recruit 

a plaintiff, drafted test language for a real estate contract, and enlisted a local real estate agent 

who wished to contest the law to serve as the defendant.3 When the case reached the U.S. 

Supreme Court, the city argued that the case should be dismissed because its facts had been 

"manufactured"; Justice Holmes initially agreed in an unpublished draft dissent.4 In its 

unanimous published opinion, however, the Court in Buchanan ruled in the NAACP's favor 

without any mention of the "manufactured" nature of the underlying controversy. 

In stark contrast to Buchanan stands the Court's difficulty in deciding NAACP v. Button.5 

Button arose in 1956 after Virginia enacted legislation barring the NAACP from soliciting 

clients. A majority of the U.S. Supreme Court first voted that the NAACP was liable to criminal 

sanction for some of its litigation techniques, but a fortuitous interim change in the Court's 

membership led to reargument in the case. In the end, a close majority of the Court decided, over 

a strong dissent by Justice Harlan, that the First Amendment protects lawyers working for social 

change through nonprofit organizations from certain legal ethics constraints.6 

2 245 U.S. 60(1917). 

3 See pp. 46-50 below. 

See Bermo C. Schmidt, Jr., "Principle and Prejudice: The Supreme Court and Race in the Progressive Era, Part 
I: The Heyday of Jim Crow," Columbia Law Review 82 (1982): 444, 511-12. 

5 371 U.S. 415(1963). 

6 371 U.S. 440-45; see pp. 82-84 below. In more recent cases, the Court has continued to apply the Button 
dichotomy between permissible applications of legal ethics rules in nonprofit and for-profit cases. Compare Ohralik 



[From Buchanan to Button . . . ] 

The juxtaposition of Buchanan and Button raises puzzling questions. How was it 

possible for the NAACP to engage in its innovative litigation practices without significant legal 

ethics trouble for so many decades before the Court considered the issues in Button? Why, given 

the Court's nonchalance about charges of "manufacturing" a case in Buchanan in the 1910s, did 

it have so much greater difficulty with the NAACP's litigation practices in Button, almost half a 

century later? Even more puzzling, why were the elite lawyers who directed the NAACP's legal 

strategy in its first years—leaders of the veiy bar organizations that were making and enforcing 

traditional legal ethics rules—not concerned about the potential legal ethics violations involved in 

staging fictitious controversies, recruiting parties, and advertising legal services? And why, if 

these legal ethics matters were of such seeming unconcern to the lawyers involved in the 

NAACP in the 1910s, were its later lawyer-leaders, Charles Hamilton Houston and Thurgood 

Marshall, so concerned about these issues when they took over the organization's legal direction 

in the 1930s, as Mark Tushnet has described?7 

In this Article I undertake to answer these questions. I do so by focusing on the lawyers 

who directed the NAACP's early legal operations as members of its first national legal 

committee. These lawyers were recruited from the conservative upper rungs of the New York 

City bar. Most of them were "white"" Protestants; one was Jewish; and one was African-

v. Ohio State Bar Association, 436 U.S. 447, 468 (1978) (upholding state bar prosecution of a personal injury lawyer 
for soliciting clients), with In re Primus, 436 U.S. 412, 439 (1978) (invalidating state's prosecution of ACLU lawyer 
for soliciting client); see also Florida Bar v. Went For It, Inc., 515 U.S. 618, 624 (1995) (applying doctrines 
affording lesser constitutional protection to "commercial speech" to reject constitutional challenge to state bar rules 
prohibiting solicitation of personal injury clients by mail). 

7 See Mark V. Tushnet, Making Civil Rights Law: Thurgood Marshall and the Supreme Court, 1936-1961 (New 
York: Oxford University Press, 1994), 272-300. 
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American. Their involvement in the NAACP has thus far received very little scholarly attention, 

despite the vast and ever-burgeoning literature about the organization.9 The reason for this lack 

of attention may 

simply be that these early lawyers appear uninteresting when compared to later charismatic 

lawyer-leaders such as Charles Hamilton Houston and Thurgood Marshall. My claim here, 

however, is that investigating these lawyers can provide a significant contribution to our 

understanding of the NAACP, whose particular brand of public interest law practice remains key 

to American visions of how to achieve social change through law. 

If little has been written generally on the activities of the NAACP's first national legal 

committee, nothing has been written on the interface between these lawyers' activities and the 

traditional legal ethics rules being enforced by the local bar associations to which these lawyers 

belonged. I show in this article that the NAACP's first national legal committee devised test case 

The terms "African-American" and "white" will be used as shorthand in referring to race, with due regard to the 
historically contingent and socially constructed nature of any such terms. On account of his race, the African-
American member of the legal committee was ineligible for membership in most bar organizations. See Richard L. 
Abel, American Lawyers (New York: Oxford University Press, 1989), 100 (ABA barred African-Americans from 
membership until 1943); J. Clay Smith, Emancipation: The Making of the Black Lawyer, 1844-1944 (Philadelphia: 
University of Pennsylvania Press, 1993), 402 (Association of the Bar of the City of New York did not admit its first 
African-American member until 1929). 

The only discussions of the first NAACP national legal committee of which I am aware are contained in 
footnotes to August Meier and Elliott Rudwick, "Attorneys Black and White: A Case Study of Race Relations within 
the NAACP," in August Meier and Elliott Rudwick, Along the Color Line: Explorations in the Black Experience 
(Chicago: University of Illinois Press, 1976), 129 n. *, 159-60 nn. 22-25, 170 n. 104. Meier and Rudwick also 
discuss some of the white lawyers in various regions who served as local counsel. Ibid., 130-40. Charles Kellogg's 
classic general history of the NAACP contains a short discussion of some of the committee's early work. Charles 
Flint Kellogg, NAACP: A History of the National Association for the Advancement of Colored People, vol. 1: 1909-
1920, (Baltimore: Johns Hopkins University Press, 1967), 60-62. There are occasional references to the committee 
in B. Joyce Ross, J.E. Spingarn and the Rise of the NAACP, 1911-1939 (New York: Atheneum, 1972), 21-22, 35. 
More comprehensive treatments of the internal workings of the NAACP's litigation operations begin with the mid-
1920s. See Tushnet, Making Civil Rights Law; Mark V. Tushnet, The NAACP's Legal Strategy: against Segregated 
Education, 1925-1950 (Chapel Hill: University of North Carolina Press, 1987); Richard KJuger, Simple Justice: The 
History/ of Brown v. Board of Education and Black America 's Struggle for Equality (New York: Alfred A. Knopf, 
Inc., 1975); Loren Miller, The Petitioners: The Story of the Supreme Court of the United States and the Negro (New 
York: Panetheon, 1966). In short, none of the literature systematically examines the activities and world views of the 
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litigation strategies that were in tension with traditional legal ethics rules. 1 thus seek to 

understand the apparent disjunction between early NAACP lawyers activities' on behalf of the 

NAACP and their involvement in the bar associations that were enforcing legal ethics precepts 

against errant practitioners. 

To solve this puzzle, I piece together shards of evidence—mostly found through extensive 

archival digging in the NAACP's voluminous paper collections and other primary sources, 

supplemented by secondary sources as indicated—about the identities, activities, and legal ethics 

views of the lawyers who sat on the NAACP's first national legal committee. I conclude that the 

historically and socially specific world view of these committee members allowed them to 

champion the NAACP's use of innovative litigation techniques while sitting on bar committees 

that penalized other practitioners for similar conduct. That world view was based on a 

universalist understanding of the public good, very different from contemporary understandings 

of pluralistic politics. The members of the legal committee saw their work for the NAACP as 

advancing this public good, and thus as exempt from legal ethics constraints. They drew a 

distinction between their motives, which they knew to be ethically pure, involving pro bono 

work for others, and the motives of those from a lower strata of the bar, who were engaging in 

comparable activities with pecuniary, self-interested intent. 

This distinction was by no means clear in the language or history of the relevant legal 

ethics rules; indeed, it would not be until the Button decision, almost half a century later, that the 

idea would receive authoritative legal imprimatur. But this lack of authority did not trouble the 

members of the NAACP legal committee, I suggest, because they either sat on the bar 

lawyers who directed the NAACP's national legal strategy prior to the mid-1920s. 
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committees that enforced the rules, as Boston did, or belonged to the elite professional circle that 

dominated these committees. They enjoyed, in other words, a professional and social privilege 

that gave them freedom to maneuver around inconvenient legal ethics norms. 

I develop my argument as follows: I first sketch some relevant background to the 

NAACP's founding; I then briefly explore the biographies of its legal committee members. I 

next describe some of the highlights of its work in the period between 1910 and 1920. In so 

doing, I focus on the internal, organizational aspects of the NAACP's early legal activities, 

documenting the planning, policymaking, staffing, and other behind-the-scenes work in which 

the NAACP's early legal actors engaged. This perspective allows me to trace the development of 

the NAACP's nontraditional litigation methods from early experiments through the 

organization's first Supreme Court victories. 

I then compare the techniques used in these earliest NAACP litigation campaigns with 

New York City bar associations' interpretations of the canons of legal ethics and show that these 

bar committees were rendering opinions inconsistent with the NAACP's activities. Drawing on 

evidence of Charles Boston's thinking on these matters, I explore how the NAACP legal 

committee members reconciled the apparent disjunction between their activities and the bar 

associations' legal ethics positions. Finally, in an epilogue, 1 situate my research within the 

historiography of the NAACP, which focuses on the period after African-American lawyers 

assumed leadership over the organization's legal work and led the NAACP through bitterly 

fought litigation defending against legal ethics attacks. 

BACKGROUND AND FOUNDING 

Test cases 
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The key to the NAACP's litigation success was its use of "test cases," a term used to refer 

to a strategy in which an organization seeks to find or, if necessary, to create, a legal controversy 

to establish a point of law as precedent in future cases.10 Today the term invokes images of the 

NAACP's 1954 victory in Brown v. Board of Education,u but in fact the strategy was central to 

the NAACP's objectives from its founding in 1909. The test case idea in turn had its roots in 

activism by civil rights campaigners and corporations stretching far back into the nineteenth century.12 

By the late nineteenth century, African-American lawyers working in local communities 

had begun to experiment with the use of citizens' organizing committees to challenge racial 

injustice.13 Plessy v. Ferguson14 was such a case. African-American lawyer Louis Andre 

Martinet organized a Citizens Committee to oppose Louisiana's newly enacted "separate car" 

law which prohibited blacks from riding in train cars with whites and called for making a "test 

case" to challenge the law's constitutionality.13 Martinet and his Citizens Committee carried out 

See Black's Law Dictionary, 6th ed. (1990), s.v. "test case." 

" 347 U.S. 483 (1954); see generally Miller, The Petitioners; and Kluger, Simple Justice. 

12 In 1839, for example, in Prigg v. Commonwealth of Pennsylvania, 41 U.S. 539, 558-59, 588 (1842), the states 
of Pennsylvania and Maryland negotiated a special act to test the constitutionality of Pennsylvania's fugitive slave 
law. By the 1870s, as Charles McCurdy has shown, large manufacturers in the sewing and beef industries had 
initiated expensive test case litigation campaigns to challenge state law impediments to growth of national product 
markets. Charles W. McCurdy, "American Law and the Marketing Structure of the Large Corporation, 1875-1890," 
Journal of Economic History 38 (1978): 631 -49. In the civil rights arena, local work to challenge segregation 
through the courts had been going on since 1847, when Robert Morris, Sr., the nation's second African-American 
lawyer, challenged segregation in Boston schools. Smith, Emancipation, 96-97. 

For an exhaustive account of the extant evidence concerning these lawyers' biographies, see Smith, 
Emancipation. 

14 163 U.S. 537(1896). 

15 See Smith, Emancipation, 283-85; Charles A. Lofgren, The Plessy Case: A Legal-Historical Interpretation 
(New York: Oxford University Press, 1987), 29-39; Plessy v. Ferguson: A Brief History with Documents, ed. Brook 
Thomas (Boston: Bedford Books, 1997), 4-5. 
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nationwide publicity and fund raising. Along with a white lawyer, Albion Tourgee16 (who Smith 

points out has incorrectly been given all credit for the campaign), Martinet strategized about how 

to stage the right facts to present the legal issues involved. Martinet and Tourgee considered 

what skin tone the plaintiff should have, deciding on an "octoroon" (i.e., a person with one 

African-American great grandparent) with skin as fair as many so-called "white" passengers,17 

and carefully orchestrated the arrest. They coordinated their plans with lawyers for the railroad, 

who also wanted to test the statute. These efforts resulted in a carefully planned confrontation 

presenting the facts underlying Plessy v. Ferguson, which may be the first example of a civil 

rights organization using the "test case" terminology to describe a litigation strategy leading to 

U.S. Supreme Court.18 

By the turn of the century several civil rights organizations aspiring to national status had 

adopted the test case concept to describe their litigation agendas. In 1899, the Afro-American 

Council, controlled by civil rights accommodationist Booker T. Washington, created a legal 

bureau to challenge disenfranchisement provisions of the Louisiana Constitution.19 In 1904, a 

conference called by Washington and bankrolled by financier Andrew Carnegie called for the 

institution of lawsuits to secure equal accommodations in transportation and public facilities. 

That same year a more militant interracial civil rights organization named the Constitution 

League—founded by industrialist John Milholland and staffed by African-American lawyer 

16 Smith, Emancipation, 284-85. 

17 See Cheryl I. Harris, "Whiteness As Property," Harvard Law Review 106 (1993): 1709, 1745-50 (discussing 
implications of Plessy in establishing "whiteness" as a repulational properly right). 

18 Conversation with J. Clay Smith, June 1996. 

19 August Meier, Negro Tliaught in America. 1880-1915 (Ann Arbor: University of Michigan Press, 1963), 173, 177. 
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Gilchrist Stewart, both of whom would go on to play roles in the NAACP-likewise articulated 

plans to sponsor test cases in the courts. 

The most impressive effort to organize a national civil rights organization to sponsor test 

cases prior to the founding of the NAACP was the Niagara Movement, an African-American 

group organized in 1905 at a meeting in Niagara Falls, New York.20 Its founders included 

W.E.B. Du Bois, the brilliant but temperamental sociologist and writer who would later provide 

intellectual leadership within the NAACP during its first several decades."1 Du Bois wanted the 

organization to reflect the "very best class" of African-Americans"" and its membership roster 

was made up of prominent male African-American intellectuals, lawyers, and business owners. 

Seeking to take a more militant route to achieving African-American civil rights than 

Washington's accommodations policies, the Niagara Movement's platform demanded civil rights 

in strong and unqualified terms. The founding documents of the Niagara Movement, drafted 

primarily by Du Bois, articulated a plan to "push test cases in the courts" challenging Jim Crow 

cars and other practices.23 To this end, the Niagara Movement's founders established a "legal 

For a general history of the Niagara Movement, see Elliott M. Rudvvick, "The Niagara Movement," Journal of 
Negro History 43 (1957): 177-200. 

21 Particularly good biographies of Du Bois that discuss his involvement in founding the Niagara Movement and 
the NAACP are August Meier, W.E.B. Du Bois: A Study in Minority Croup Leadership (Philadelphia: University of 
Pennsylvania Press, 1960), 94-150, and David Levering Lewis, W.E.B. Du Bois: Biography of a Race. 1868-1919 
(1993), 297-342, 386-434. 

One white woman, Mary Ovington, was also invited to and participated in the founding meeting and would 
later go on to play a key role in various staff capacities during the NAACP's early years. For Ovington's description 
of her participation in these events, see Mary White Ovington, The Walls Came Tumbling Down (New York: Arno 
Press, 1969), 100-46; Mary White Ovington, Black and While Sat Down Together: The Reminiscences of an NAACP 
Founder (New York: Feminist Press, 1995), 56-60, 66-71. 

22 Rudwick, "The Niagara Movement," 180. Thus the Niagara movement was for Du Bois the embodiment of 
his idea of "the talented tenth"—i.e., the African-American elite who would lead the race to salvation from the "top 
downwards." See Lewis, W.E.B. Du Bois, 288-90, 316. 

23 See "Third Annual Meeting of the Niagara Movement, August 26-29, 1907," Joel Spingarn Papers, 
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department" to oversee nationally coordinated civil rights work.24 Active in the department were 

lawyers such as W. Ashbie Hawkins, who would later play a key role at the local level in early 

NAACP litigation campaigns.23 The Niagara Movement successfully challenged unequal 

accommodations in interstate carriers before the Interstate Commerce Commission and took part 

in other civil rights cases,26 but raising funds to finance these and other initiatives proved 

difficult. By 1909, the Movement had collapsed, the victim of disputes among its leaders and 

opposition from Booker T. Washington.27 Its demise left the idea for a national civil rights 

movement with a focus on a test case legal strategy very much alive, but without any 

organization to implement it. 

Founding the NAACP 

At the same time, racial conditions in the United States were hitting a post-Civil War 

nadir.28 In the face of these worsening conditions, a new interracial group, calling itself the 

Manuscript Division, Moorland-Spingarn Research Center, Howard University, Box 95-14, Folder 554; "List of 
Legal Committee Members," ibid., Folder 557. 

4 See "Constitution and By-Laws of the Niagara Movement," in Pamphlets and Leaflets by W.E.B. Du Bois, ed. 
H. Aptheker (White Plains, NY: Kraus-Thomason Organization, Ltd., 1986), 59, 61. 

25 See Smith, Emancipation, 146-47, 179 n. 184, 181 n. 199; Garrett Power, "Apartheid Baltimore Style: The 
Residential Segregation Ordinances of 1910-13," Maryland Law Review 42 (1983): 289, 305-328. 

26 See Edwards v. Nashville, Chattanooga & St. RR., June 24, 1907 (ICC); W.E.B. Du Bois, "Niagara Movement: 
Department of Civil Rights Supplement to the Department's Annual Report for 1906-07," in Pamphlets and Leaflets 
by W.E.B. Du Bois, 69-*73; "The Niagara Movement" (1908), in Pamphlets and Leaflets by W.E.B. Du Bois, 77; 
"The Niagara Movement" (1909), in Pamphlets and Leaflets by W.E.B. Du Bois, 79; Rudwick, "The Niagara 
Movement," 190. 

27 For more detailed chronicles of these disputes, see Meier, W.E.B. Du Bois, 108-19; Lewis, W.E.B. Du Bois. 297-342. 

These conditions included a rise in violence against African-Americans, especially lynchings, which cost 
thousands of African-Americans their lives between 1885 and 1912. See Ida W. Barnett, "Our Country's Lynching 
Record," Survey, 1 February 1913, 574, reprinted in Mildred I. Thompson, Ida B. Wells-Barnett (Brooklyn: Carlson 
Publishing, 1990), 277-80; Robert L. Zangrando, The NAACP Crusade Against Lynching, 1909-1950 (Philadelphia: 
Temple University Press, 1980), 5-8. Race riots were breaking out in cities in the North and South. Jim Crow laws 
sought to prevent African-Americans from exercising their rights to vote and to move freely on public transportation 
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committee on the Status of the Negro," emerged with the idea of organizing a new national civil 

rights organization to fill the hole left by the Niagara Movement's collapse. This group founded 

the National Association for the Advancement of Colored People in 1909. 

The stoiy of the NAACP's founding has been well told elsewhere29; I will sketch it here 

only as necessary to set the stage for my inquiry. Whites dominated the NAACP's founding 

committee, but some African-American leaders, including W.E.B. Du Bois, also took part. Most 

of the founding committee's white members were activists with ties to the civil rights cause 

through their involvement in other Progressive-Era movements such as the settlement house 

movement, muckraking journalism and socialism. Many came from families whose members 

had been active in the abolitionist movement. Oswald Garrison Villard, for example, the first 

Chair of the NAACP's Board of Directors, was the grandson of abolitionist William Lloyd 

Garrison.30 Villard's father had made his fortune as the president of the Northern Pacific 

Railroad and had purchased The New York Evening Post and The Nation and installed his son as 

editor and owner in order to create an interesting career for him.31 NAACP President Moorfield 

Storey likewise came from a family with abolitionist roots, as did Mary White Ovington, a 

and in other public places. See C. Vann Woodward, The Strange Career of Jim Crow, 3rd ed. (New York: Oxford 
University Press, 1974), 72-110. Disenfranchisement mechanisms included "grandfather" and "understanding" 
clauses that screened out African-American voters, poll taxes, and white primaries. Ibid., 84-85. Segregationist 
statutes established whites only sections in trains, railway waiting rooms, street cars, steamboats, workplaces, 
restrooms, hospitals, public parks, and entertainment halls. Ibid., 97-100. 

Even many so-called "Progressive Era" activists remembered today for their civic reform activities were 
indifferent or even hostile to African-American rights. See Dewey W. Grantham, Jr., "The Progressive Movement 
and the Negro," in Twentieth-Century America: Recent Interpretations, ed. B. Bernstein and Allen Matuson, (New 
York: Harcourt Brace Jovanovich, 1972), 59; Gilbert Osofsky, "Progressivism and the Negro: New York, 1900-
1915," American Quarterly (1964): 153-68. 

29 See, e.g., Kellogg, NAACP. 

30 See Kellogg, NAACP, 5. 

31 Ibid., 33 n. 13. 



[From Buchanan to Button . . . ] 

settlement house and social worker of independent family means who served at various points 

during the organization's first years as its Secretary, Acting Chair, and Chair."'" 

These early white leaders of the NAACP did not possess the indifferent or even hostile 

attitude towards the advancement of African-American civil rights many of their Progressive-Era 

contemporaries did. Viewing racial progress as a crucial way in which society had to reform, 

they donated significant time and energy to the NAACP, sometimes, as in the case of Ovington, 

making the organization their life's work. On the other hand, these white founders came from 

upper-class backgrounds and possessed a strong sense of social superiority. Other scholars have 

explored the nuances of these individuals' racial world view, a mix of race progressivism 

commendable for the times and thinking tinged by racial stereotyping."' 

Nor were whites the only ones to hold these attitudes. Du Bois, usually a clear-sighted 

analyst on race issues, to some extent shared the NAACP leadership's views about the 

professional inferiority of African-American lawyers. Here, of course, it is difficult to sort out 

race prejudice from a realistic assessment of social conditions. Those conditions included two 

features that greatly impeded African-American lawyers. First, most elite educational 

The backgrounds of the founding members of the NAACP are discussed in further detail in Glasberg, "The 
Emergence of White Liberalism," (Ph. D. diss., Harvard University, 1991) 76-106; James M. McPherson, The 
Abolitionist Legacy: From Reconstruction to the NAACP (Princeton, N.J. : Princeton University Press, 1975), 391-
92. 

3 These complex views about race manifested themselves in a host of ways, as when Ovington waxed poetic 
about the superior aesthetics of blacks as a group; or when Villard bickered with Du Bois, which Du Bois and others 
attributed to Villard's sense of racial superiority; or when Villard's and Storey's wives, both southerners, refused to 
entertain African-Americans in their homes. For a discussion of the racial attitudes of these white founders see 
Glasberg, "Emergence of White Liberalism," 35-62; McPherson, The Abolitionist Legacy, 343, 376 n. 17, 389 &n. 
44; William Stueck, "Progressivism and the Negro: White Liberals and the Early NAACP," The Historian 38 
(1975): 58-78. 
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opportunities remained closed to them.j4 Second, the race prejudices of judges and other actors 

in the legal system put African-American lawyers at a disadvantage as advocates. Nevertheless, 

Du Bois, along with his white colleagues, sometimes perpetuated rather than objected to NAACP 

policies that deprived African-American lawyers of leadership roles within the organization. 

Organizing the structure 

The first tasks in which the NAACP's founders engaged were organizational. They 

decided to establish its national headquarters in New York City and adopted a structure 

ostensibly governed by a Board of Directors."'3 Most of Board members participated only rarely 

in its meetings, however, and day-to-day control rested with the national office staff. That staff 

included a secretary, who handled the organization's correspondence and ran the office; a field 

secretary, or organizer; and a publicity director, whose chief responsibility was to edit The Crisis, 

an NAACP-sponsored news magazine addressing topics related to African-American civil rights. 

Du Bois served as Publicity Director and editor of The Crisis. The position of secretary 

was held first by a white woman, Alice Nearney, a former librarian and social worker, and then 

by John Shilliday, another white social worker. James Weldon Johnson, a distinguished African-

American who had once been a lawyer56 and was a renowned songwriter and poet of the Harlem 

J. Clay Smith and Richard Stevens document the many obstacles faced by African-American lawyers seeking to 
obtain a legal education. See Smith, Emancipation, 33-39; Robert Stevens, Law School: Legal Education in 
America from the 1850s to the 1980s (Chapel Hill: University of North Carolina Press, 1983), 81, 96-97, 177-78, 
195-96; see also Rudwickand Meier, "Attorneys Black and White," 132-33. 

35 Kellogg, NAACP, 104. 

3 Johnson was the first African-American admitted to the Florida bar following Reconstruction. Smith, 
Emancipation, 279; James Weldon Johnson, Along This Way: The Autobiography of James Weldon Johnson (New 
York: Viking Press, 1938), 141-44. 
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Renaissance, joined the NAACP's staff in 1916, first as its field secretary37 and then as acting 

secretary in 1918. Johnson recruited another African-American, Walter White, as assistant 

secretary in 1918. White, an accomplished author in his own right, served as an investigator and 

representative for the NAACP in many of its most important legal matters. William Pickens, 

also an African-American, took over the position of associate field secretary in 1918. In 1920, 

Johnson officially assumed the position of national secretary, heralding the beginning of anew 

era of black leadership of the organization." 

White was not the only staff member to become deeply enmeshed in the organization's 

legal work. All of the staff just discussed, with the exception of Du Bois, played roles in the 

organization's legal operations. Operating out of the New York City office, many of these staff 

members, along with other NAACP representatives, traveled extensively, especially throughout 

the South, to help organize chapters, resolve local disputes and publicize the organization's legal 

and other work. 

The other key feature of the NAACP's organizational structure was its system of 

committees, set up to handle a variety of objectives such as membership, finances, special 

projects, and local branches. These committees allowed the NAACP to generate a great deal of 

activity on a wide variety of fronts, even in its first years. Painting a complete picture of the 

organization's early work, even its early legal work, would require examining the work of many 

Eugene D. Levy, James Weldon Johnson: Black Leader, Black Voice (Chicago: University of Chicago Press, 
1973), 186; Robert E. Fleming, James Weldon Johnson (New York: Simon & Schuster, 1987) (assessing Johnson's 
contribution to African-American letters). 

38 See Meier and Rudwick, "The Rise of the Black Secretariat," 109-11. 
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of these committees,39 but this study must confine itself to the activities of NAACP's first 

national legal committee. 

THE NATIONAL LEGAL COMMITTEE 

The charter of the NAACP's National Legal Committee defined it as being "of national 

scope, whose work shall be dealing with injustice in the courts as it affects the Negro."4 Its 

charge was to function in an advisory capacity to the Board, reviewing and deciding on potential 

cases for the NAACP's involvement, helping to recruit prominent lawyers to handle these cases, 

and setting legal direction and policy. 

Throughout the decade under study here, all of the lawyer members of the legal 

committee lived and practiced law in New York City. This is where the committee met and 

where it conducted its operations; truly national representation on this national committee would 

await a different organizing philosophy in later decades. Thus the legal ethics rules of New York 

State governed the conduct of all of the lawyers on the legal committee, both because they all 

held bar licenses there and because New York City provided the base for their legal activities on 

behalf of the NAACP. The committee members may also, of course, have been subject to the 

ethics rules of other states in which the NAACP was conducting legal ethics campaigns, but that 

will not be my focus here.41 My interest is in exploring the apparent disjunction between the 

39 These activities included fighting for anti-lynching legislation, opposing new Jim Crow initiatives at the state 
and federal levels, protesting various outrages such as the exclusion of blacks from the federal government during 
the Wilson Administration and the showing of the racist propaganda films and plays; and fighting for better treatment 
of African-American soldiers during the World War. See generally Kellogg, NAACP. 

40 Minutes of Executive Committee, 3 January 1911, NAACP Papers Microfilm Edition, Pt. I, Reel 1, Frame 42. 

41 It is clear that civil rights activists and lawyers in many jurisdictions, especially in the south, faced hostile 
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national legal committee members' activities on behalf of the NAACP and their simultaneous 

activities on behalf of the legal ethics establishment in their home jurisdiction. 

In its earliest years, the NAACP legal committee was the main source of legal direction 

for the NAACP's national legal operations. Strong national staff lawyers would take over this 

function in a later era, but in its infancy the NAACP lacked such lawyers on its paid staff. 

Instead, Arthur Spingam, the legal committee chair, provided legal oversight, assisted in a variety 

of ways by others on the legal committee, including William Wherry, who lent the NAACP his 

firm's resources, including its associates; Charles Studin, who regularly carried out libel reviews 

for The Crisis and substituted for Arthur Spingarn when he was away; and Charles Boston, who 

took part in Board meetings and served as a consultant in an important residential segregation 

case litigated in his home town of Baltimore, as described further below. 

Understanding the nature of these lawyers' commitment to the early NAACP is somewhat 

difficult, however, because, unlike most of the African-American and white non-lawyer activists 

involved in the NAACP in its earliest years, the members of this first national legal committee 

were not motivated either by first-hand experience with racial discrimination or by American 

radicalism. They instead appear to have lent themselves to the organization's work out of a 

combination of deeply traditional commitments to individual rights and a sense of noblesse 

oblige held by the elite lawyering class.42 

conditions, both in early years, see, e.g., incidents noted below in note 145, and later, as discussed in the epilogue. It 
is also clear that the invocation of legal ethics rules was one tactic used against these unpopular lawyers. In noting 
that contrast here and in the epilogue, I am not intending to make causal claims about what accounts for the 
difference between the NAACP's treatment in New York City in 1910s and its treatment in southern states in the 
1950s--obviously a great many factors are involved. My argument is simply that the NAACP's national legal 
committee members thought about their activities on behalf of the NAACP differently than they thought about the 
similar activities of other practitioners in New York City at the same lime. 

42 See Robert W. Gordon, "The Ideal and the Actual in the Law:' Fantasies and Practices of New York City 
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The first legal committee members 

As first constituted, the NAACP legal committee was composed of five white men. Four 

were lawyers; one was a former university professor. All of the lawyers had Wall Street 

addresses and practiced corporate law; none had previously distinguished himself in the field of 

civil rights. To give a sampling of their biographies: The group's chair, Thomas Ewing, Jr., 

received his undergraduate degree from Columbia University and his law degree from 

Georgetown University.43 Ewing's grandfather had been a United States Senator and U.S. 

Secretary of the Treasury; his father served in Congress. Ewing started his legal career working 

in his father's law offices and then took over the practice with his brother.44 

Another committee member, William Wherry, Jr., had a similar class background. 

Wherry served as counsel to Villard's Evening Post. Wherry's Wall Street law firm had two 

partners and three associates, two of whom (C. Ames Brooks and Chapin Brinsmade) were 

involved in the NAACP. Educated at the University of Michigan and Columbia Law School, 

Wherry was a member of the exclusive Association of the Bar of the City of New York 

(ABCNY), which served as the primary enforcer of legal ethics rules in New York City.43 

Wheny also served as Chair of the Committee on Professional Ethics of the New York State Bar 

Lawyers, 1870-1910," in The New High Priests: Lawyers in Post-Civil War America, ed. Gerard W. Gawalt 
(Westport, Connecticut: Greenwood Press, 1984), 51-58. 

Wlio Was Wlio in America: A Companion Biographical Reference Work to Wlto 's Wlio in America, vol. 2, 
1943-1950 (Chicago: The A.N. Marquis Company, 1950), ISO, s.v. "Ewing, Thomas"; National Cyclopaedia of 
American Biography, vol. 31 (New York: James T. White and Co. 1944), 367. 

National Cyclopaedia of American Biography, vol. 3 1, 367. When he was appointed U.S. Commissioner of 
Patents by Woodrow Wilson in 1913, Ewing left New York and resigned from the legal committee. 

45 Wlto Was Wlio in America, v. 4, 1961-1968 (1968), 1002, s.v. "Wherry, William Mackey, Jr." On the role of 
the ABCNY in enforcing legal ethics law, see pp. 53, 51, 56, 59, 60 below. 
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Association and as chair of various committees of the New York County Lawyers' Association 

(NYCLA).46 

Another lawyer on the committee was Charles Anderson Boston. Boston's background 

was a shade less elite than that of his fellow committee members. Having been "educated 

privately" in Baltimore, Boston started his adult years with "somewhat distasteful experiments in 

the fertilizer business."47 He obtained admission to the bar after taking some classes at the 

University of Maryland law school and serving as a law clerk apprentice. After moving to New 

York, Boston joined the legal staff of a title insurance company. He later became an associate 

and then a partner at a firm whose two named partners had been past presidents of the ABCNY. 

Whatever Boston may have lacked in educational credentials, he made up for in his 

enthusiasm for joining and leading bar organizations. Boston's prodigious organizational energy 

was manifest in his service on a dozen bar committees. In the area of legal ethics alone, Boston's 

involvements included: Chair of the Committee on Professional Ethics of the NYCLA from 

1912 to 1932, member of the Committee on Professional Ethics of the ABCNY, Chair of the 

ABA Standing Committee on Grievances, and Chair of the ABA Committee to Supplement the 

Canons of the Legal Ethics from 1924 to 1926. This only begins the list; Boston also served in 

many other positions and committees with local, state and national bar associations, including as 

A third committee member was Wilson Marcy Powell, a Harvard-educated lawyer and Quaker who served as a 
trustee of various banks and universities and was involved in a variety of charitable causes in New York, including 
the Prison Association, the Colored Orphan Asylum, and the Association for the Benefit of Colored Children. Wlio 
Was Who in America, vol. 1, 1897-1942 (1942), s.v. "Powell, Wilson Marcy." 

47 Lyon Boston, "Memorial of Charles Anderson Boston," The Association of the Bar of the City of New York 
Yearbook, 1935 (New York: The Association of the Bar of the Cily of New York, 1935), 287-288. 
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ABA president in 1931-32, and NYCLA president in 1932-34.48 

The only non-lawyer member of the national legal committee in 1912 was Joel Spingam. 

Unlike the mostly Protestant membership of the national legal committee, Joel Spingarn and his 

lawyer-brother, Arthur, who became chair of the legal committee in 1914, were Jewish. The 

Spingarn family had emigrated from Austria to New York City in the 1840s.49 Their father had 

prospered in the wholesale tobacco trade (before the Civil War, it might be noted), and this 

family wealth freed both brothers from the need to earn a living. Both brothers sought to 

combine a life of ideas and study with social justice activism and explicitly linked their lifelong 

involvements with the NAACP to their perception of their own heritage as members of a racial 

minority.30 Joel Spingam had began his career as a reputedly brilliant English professor at 

4 According to a memorial Boston's son wrote on his father's death, Boston was a "mild-mannered 'lawyer of 
the old school'" whose "legal distinction was more that of a lawyer's lawyer than as an advocate." Ibid., 287-90. He 
had "no particular hobbies"; his interests instead "centered in the law." Ibid., 291. He was reputed to be land to 
"obscure and unrecognized members of the profession," including a "colored lawyer, young, unknown and somewhat 
apprehensive of his welcome at the Bar Association," whom Boston reportedly befriended and made feel welcome. 
Ibid., 291. But Boston's prolific legal ethics commentary also reflects traces of xenophobia and antisemitism-very 
common in legal ethics writing at the time-as when he decried "the ambitious and intellectual capacity of Oriental 
immigrants, with no apparent conception of English or Teutonic ideals," or complained that the practice of law in 
New York City was passing "into the hands of those, who, if their names are significant, are not schooled by 
previous environment in the high traditions of the English and American Bar." Charles A. Boston, "A Code of 
Legal Ethics," The Green Bag 20 (1908): 224, 228; Charles A. Boston, "The Recent Movement Toward the 
Realization of High Ideals in the Legal Profession," in Report of the Thirty-Fifth Annual Meeting of the American 
Bar Association, 761, 784 (Baltimore: The Lord Baltimore Press, 1912). 

Such antisemitism was common among the leaders of bar associations at the time. See John Austin Matzko, 
"The Early Years of the American Bar Association, 1878-1928" (Ph.D. diss., University of Virginia, 1984), 231, 
234-46, 344-45, 449-50; Jerald Auerbach, UnequalJustice; Lawyers and Social Change in Modern America (New 
York: Oxford University Press, 1976), 102-29. Indeed, as Jerald Auerbach has persuasively argued, a generalized 
xenophobia contributed to bar associations' motivations in adopting and enforcing legal ethics rules that prohibited 
advertising, client solicitation, and other techniques newcomers used to obtain legal business. See Jerald Auerbach, 
UnequalJustice, 43-130. In economic terms, these rules created "barriers to entry," which helped preserve law 
practice as a monopoly for privileged Americans belonging to the right social clubs. This perspective on legal ethics 
rules is best articulated by Richard Abel, "Why Does the ABA Promulgate Ethical Rules?," Texas Law Review 59 
(1981): 639-88; Richard L. Abel, American Lawyers, 142-57. 

49 See Ross, J.E. Spingarn, 3. 

50 Arthur Spingarn, "The Jew as a Racial Minority," n.d., Arthur Spingarn Papers, Manuscript Division, 
Moorland-Spingarn Research Center, Howard University [hereafter A.B. Spingarn Papers-HU], Box 94-11, Folder 
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Columbia University but resigned from this position to protest the unfair treatment of a colleague 

and never again held a paying job. His service to the NAACP included holding the positions of 

Chair of the Board of Directors from 1914 to 1919, Treasurer from 1919 to 1930, and President 

from 1930 to 1939.3l As his biographer describes, Joel Spingam's political philosophy was one 

of economic liberalism. He had strong reformist impulses in the areas of civil liberties, race 

relations, and foreign affairs, but was not interested in a fundamental redistribution of wealth and 

power.52 His philosophy of economic liberalism mirrored the NAACP's underlying vision; this 

outlook remained deeply ingrained in the organization's vision long into its future, despite the 

more radical economic analysis advocated by figures such as Charles Hamilton Houston and 

W.E.B. Du Bois.53 

An expanded committee 

In 1913, the national legal committee merged with the legal advisory board of the New 

York Vigilance Committee, which functioned as the local NAACP branch in New York City. 

Arthur Spingarn joined the legal committee at this point and became its chair, a position he 

236; see also Hasia R. Diner,/n the Almost Promised Laud: American Jews and Blacks, 1915-1935 (Baltimore: 
Johns Hopkins University Press, 1995; Westport, Connecticut: Greenwood Press, 1977), 119-33. The Spingam 
brothers in a sense epitomize the historical alliance between African-American civil rights activists and progressive-
minded Jews. Joel Spingarn's life has been thoughtfully examined by his biographer, Joyce Ross, but unfortunately 
no such biography exists of Arthur Spingam, a fascinating character in his own right. 

Dictionary of American Biography, ed. R. Schuyler , vol. 22, supp. two (New York: Charles Scribner's Sons, 
1958), 622-23, s.v. "Spingarn, Joel Elias"; National Cyclopaedia of American Biography, vol. 17 (1927), 438; Ross, 
J.E. Spingarn, 55, 59-60. 

52 Ross, J.E. Spingarn, 13-14. 

53 Despite their differing political philosophies, Joel Spingam and Du Bois had a close intellectual friendship, 
based in their mutual respect as fellow holders of doctoral degrees. Du Bois described Joel Spingarn as having the 
largest influence on him of any white man, and proclaimed him, almost alone among the NAACP's white leaders and 
staff, as free of race prejudice. The friendship between these two men produced a powerful alliance and helped hold 
together the organization's leadership by keeping Du Bois within the fold through many turbulent internal disputes. 
Ross, J.E. Spingam, 63-64. 
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retained until 1940. Arthur Spingarn had received his A.B., M.A., and LL.B. from Columbia 

University and belonged to both the ABCNY and NYCLA.54 He maintained a successful Wall 

Street trusts and estates law practice, but his correspondence exhibits none of the worry about 

losing opportunities for paid legal work that other lawyers who were donating significant time to 

the NAACP, even Moorfield Storey, displayed. Spingarn's family wealth allowed him the 

luxury of being a true "gentleman" lawyer," balancing his legal practice with a variety of artistic 

and pro bono interests. ~6 

Spingarn's close colleague, Charles Studin, a 1897 Yale Law School graduate, was 

another member of the legal advisory board of the New York Vigilance Committee who 

transferred to the national legal committee in 1914. Like Spingarn, Studin was known as a close 

friend of writers and artists.^7 Studin played a dedicated but less visible role within the legal 

committee. Valued within the legal committee for his astute legal judgment, Studin performed 

behind-the-scenes advisory work and libel screening for The Crisis, and filled in as chair of the 

legal committee when Spingarn served as a captain in the Sanitary Corps during the World War. 

54 Who Was Wlio in America, vol. 5, 1969-1973 (1973), 683, s.v. "Spingarn, Arthur B.". 

55 This image of a "gentleman lawyer" continues to have a strong hold on the imaginations of legal ethics 
scholars. See, e.g., Thomas L. Schaffer and Mary M. Shaffer, American Lawyers and Their Communities (Notre 
Dame: University of Notre Dame Press, 1991), 30-126; Anthony T. Kronman, The Lost Lawyers: Failing Ideals of 
the Legal Profession (Cambridge: Harvard University Press, 1993), 11-17. 

56 An avid collector of literature and art, Arthur Spingarn enjoyed strong literary friendships with James Weldon 
Johnson and Walter White. He liberally provided free legal assistance a number of Harlem Renaissance artists and 
members of the NAACP national staff His service for the NAACP staff tncluded providing advice on literary rights 
to Walter White and legal work on matters as diverse as libel, tax, financial planning, landlord/tenant, car accident, 
and contracts to W.E.B. Du Bois. Spingarn also drafted Du Bois' will. See various items in Box 94-2, Folders 19, 
23, 24, 25, 26, 27, 28, 29, A.B. Spingarn Papers-HU. Spingarn's clients also included a number of financially 
unsuccessful theater organizations including the Negro Theater, Inc. Ibid., Folders 15, 16, 20, 21. And Spingarn 
helped Mary White Ovington and Florence Kelley find publishers for book manuscripts. Ibid., Box 94-3, Folder 
135,111. 

57 "Charles H. Studin," Saturday Review of Literature 33 (March 25, 1950): 21 (obituary). 
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The newly constituted legal committee had one African-American member, Deborcey 

Macon Webster.38 Webster was unusual among African-American lawyers during the period in 

that he, like his fellow legal committee members who were white, had a Wall Street practice, 

Webster's name appears as counsel in several divorce and estate cases,60 and he reputedly 

counted among his clients Lord and Taylor and Tiffany and Company,61 

The historical record on Webster is scant. Born in 1868, Webster attended Columbia 

Law School but did not graduate from there; he may have finished his degree elsewhere, or, more 

likely, applied for bar membership after apprenticing with a practitioner. By the early 1890s 

Webster was practicing law in New York City. In 1900, he joined in efforts to seek legal redress 

from the police following a race riot in New York City. In 1911, he accompanied Booker T. 

Washington to court after Washington was assaulted for allegedly propositioning a white 

woman.62 That same year, he joined the staff of the state attorney general's office. J Webster 

Rudwick and Meier report that another African-American lawyer, Philip M. Thome, who held a law degree 
from Yale University, also sat on the national legal committee for a short time in 1914. Rudwick and Meier, 
"Attorneys Black and White," 159 n.22, 170 n. 104. Thome agreed to handle local NAACP cases on a contingency 
basis, but his name does not appear on any ofthe official lists of committee members published in NAACP Annual 
Reports. See Arthur Spingarn to Alice Nearney, 1915, Papers of Arthur B. Spingarn (Library of Congress 
Manuscript Division) [hereafter A.B. Spingarn Papers-LOC]. 

39 Smith, Emancipation, 400. 

60 See Thurston v. Thurston, 136 N.Y.S. 340, 341 (1911); Cunningham v. Piatt, 144 NY.S. 51, 52, 82 Misc. 486 
(1913). 

61 Smith, Emancipation, 400, 421, 440 n. 291. 

62 Smith, Emancipation 421; The Booker T. Washington Papers, ed. Louis R. Harlan and Raymond W. Smock 
(Urbana: University of Illinois Press, 1980),7: 139, 141; The Booker T. Washington Papers, 11:29. The assault 
took place while Washington was waiting outside an apartment house in a neighborhood of dubious repute and 
caused great embarrassment to Washington, who had an otherwise unassailable personal reputation. Washington 
was still further humiliated when his assailant was acquitted of assault charges despite strong evidence against him. 
For a comprehensive account ofthe incident, which may have marked the beginning ofthe decline in Washington's 
political influence, see Louis R. Harlan, Booker T. Washington: The Wizard of Tuskegee, 1901-1915 (New York: 
Oxford University Press, 1983), 379-404. 
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does not appear to have played a primary role in litigating civil rights cases, however; he 

probably spent most of his energies on his paying law practice. 

Many of the lawyers who were pioneering creative public impact litigation techniques in 

civil rights cases at the time were African-Americans, as we have seen, but none of them was on 

the NAACP legal committee. These lawyers included not only prominent activists such as 

McGhee and Hawkins, formerly of the Niagara Movement, but also African-Americans who 

were staff members at the NAACP's New York offices, such as C. Ames Brooks, an associate at 

William Wheny's law firm, who served for a short time as "general attorney" for the NAACP in 

its national office.64 

Another prominent African-American lawyer and civil rights activist, Gilchrist Stewart, 

had served on the New York City Vigilance Committee but was not among the lawyers 

transferred to the national committee.63 Stewart practiced immigration law in New York City, 

and had been the head of the New York Vigilance Committee before its merger with the national 

committee. Active in organizing the Constitution League,66 Stewart had been employed as an 

organizer and lawyer for this group with funding provided by John Milholland, the wealthy 

Meier and Rudwick, "Attorneys Black and White," 159 n.22 (citing New York Age, 11 September 1911). 

64 Minutes of the Meeting of the Board of Directors, June 1911, NAACP Papers Microfilm Edition, Pt. 1, Reel 1, 
Frame 88. 

65 Several other lawyers on the advisory board of the New York Committee, some African-American and some 
white, likewise were not included in the transfer. These included African-American lawyer John William Smith, 
about whom I have found very little information, and Melville Cane, a well-known copyright lawyer and poet who 
had graduated from Columbia University law school and was an ABCNY member. See Wlw Was Wlio in America, 
vol. 7, 1977-1981 (1981), 95-96, s.v. "Cane, Melville H."; "Melville H. Cane, 100, a Lawyer Who Wrote Poetry and 
Essays," New York Times, March 11, 1980, D19 (obituary). 

Booker T. Washington Papers, vol. 3, 455-56. 
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manufacturer who later served on the NAACP's Board of Directors.67 Stewart had also been 

allied with the Niagara Movement68 and was active in progressive Republican politics in New 

York City.69 

The reasons for Stewart's exclusion from the newly constituted NAACP legal committee 

are not clear, but surviving records give several clues. First, Stewart had been a "dairying" 

student at Booker T. Washington's Tuskegee Institute early in his life, and he maintained 

occasional communications with Washington. Although Stewart was far more militant than 

Washington, and eventually allied with Washington's critics, the national office may have 

harbored some mistrast of Stewart because ofhis Washington connections. Second, Stewart had 

received compensation for the legal work he performed for the New York Committee on a 

piecework basis and it appears that some tension arose about Stewart's accountability for 

disbursements.70 Finally, Stewart did not receive the political backing needed to obtain a seat on 

the national committee: Du Bois, when consulted about Stewart's status, thought that, while 

Stewart was "an excellent man," the organization would get "the best results" if he were 

"employed by piece work."71 

67 Booker T. Washington Papers, vol. 9, 124, 359, 224, 487-89; Meier, Negro Thought in America, 181. 

6S See Meier, W.E.B. Du Bois, 102-103, 108. 

69 Stewart had helped to organize a campaign critical of Theodore Roosevelt's handling of a riot involving 
African-American soldiers in Brownsville, Texas, and opposed Roosevelt's successor-designate William Howard 
Taft, both stances that flew in the face of Booker T. Washington's accomodationist policies. For discussions of the 
difficult relationship between the NAACP and Booker T. Washington see Lewis, W.E.B. Du Bois, 297-342, and 
August Meier, Booker T. Washington and the Rise of the NAACP," in Along the Color Line, 75-93. 

70 See, e.g., Arthur Spingam to Joel Spingarn, 10 July 1913 (questioning whether certain disbursements Stewart 
made should have been incurred), A.B. Spingarn Papers-LOC, Box 1, Folder entitled "Joel Spingam-to and from 
Arthur Spingarn, 1912-18." 

71 Ibid. 
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Whatever the reasons, the resolution of the NAACP Board that authorized the merger of 

the New York and national committees provided "that the New York Vigilance Committee be 

completely reorganized with a new body of officers, who are to be regarded as the active agency 

in this vicinity for increasing the funds of the Association and . . . further that the legal work 

formerly handled by the Vigilance Committee be referred to the National office."72 

Stewart's removal from the legal operation he had helped build left him bitter. From 

Stewart's perspective, the issue concerned philosophies of legal representation. In an angry letter 

to Joel Spingarn, Stewart argued, "for work among colored people, it is necessary that colored 

agencies should be in control." Stewart asserted the illegitimacy of providing only token 

representation of African-Americans on a committee seeking to represent African-American 

causes. The moral authority of Stewart's complaint would eventually hold sway within the 

NAACP, but at the time Stewart's voice appeared to be lonely one, not even supported by Du 

Bois. 

In short, the roster of the expanded national legal committee made it clear that the 

national NAACP was not seeking African-American civil rights lawyer-activists to direct its 

legal strategy. Instead, its legal committee members' credentials served to signal the elite 

professional status of the NAACP's legal representatives. Race, along with ancestry, social and 

economic class, educational credentials, and professional success (as measured by a corporate 

client base and a Wall Street address), was a part of this symbolic code. At this point in its 

history the NAACP sought not to challenge that code but to use it to gain the most traditional 

72 Minutes of the Meeting of the Board of Directors, 1 July 1913, NAACP Papers Microfilm Edition, Partl-A, 
Reel 1, Frame 999. 

73 Gilchrist Stewart to Joel Spingarn, 1 December 1913, Joel E. Spingarn Papers, Box 95-10, Folder 427. 
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legitimacy possible for its nontraditional plans. 

The public face 

Moorfield Storey, the first president of the NAACP and its chief Supreme Court advocate 

for many years, epitomized the public face the NAACP sought to give its legal activities. While 

not an official member of the legal committee, Storey frequently served as a consultant to it. His 

biography has been well researched by others, but is worth briefly summarizing here in order to 

fill out our picture of the NAACP's early public image. 

Born in 1845 to one of the oldest Puritan families in New England, Storey's grandfather 

had made money in trade with South America, but he later lost it. The family was thus of the 

social elite but not rich. Storey's father, a Harvard Law School-educated lawyer, was not 

particularly ambitious or successful in his legal career, but he had an engaging personality and 

was well connected socially. 4 Storey's father had also been active in the abolitionist cause, and 

the values and acquaintances Storey acquired during his childhood stayed with him, eventually 

propelling him into the presidency of the NAACP. 

Like his father and grandfather before him, Storey attended Harvard College, from which 

he graduated in 1866. He enrolled in Harvard Law School that same year, a few years prior to 

Christopher Langdell's introduction of his new rigorous "case method" of study at the school. 

According to Storey, the law school functioned as little more than a social club for young men 

who could afford to spend additional years in school. There he "drifted pleasantly" through law 

school, where "[s]tudy .. . was optional" and his routine consisted of "Boston parties . . . from 

William B. Hixson, Moorfield Storev and the Abolitionist Tradition (New York: Oxford University Press, 
1972), 6-16. 
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half-past nine [at night] to about three," with the remainder of his time "largely devoted to 

sleep."75 

Bored with what law school had to offer, Storey left during his second year of study to 

assume a position, arranged by his father, as private secretary to the abolitionist senator Charles 

Sumner.76 In later years Storey would use Sumner's and his father's connections to build a 

highly successful law firm, where he represented clients including railroads, brokerage firms and 

mortgage trust companies.77 

Storey's law practice allowed him to provide comfortably for his family despite his lack 

of inherited wealth, but Storey was far from single-minded about his pursuit of economic 

success. He devoted considerable time to Independent politics and other civic matters. Storey 

was elected to the Harvard Board of Overseers,78 and, if his account is true, found himself 

elected ABA president in 1885 after delivering a well-received speech, even though, according to 

Storey, "I had never attended any of the meetings or taken my membership seriously."79 This 

professional honor gave him still higher standing and visibility at the bar.so 

Storey was a traditional legal thinker, and it was his very traditionalism that motivated his 

75 Mark DeWolfe Howe, Portrait of an Independent: Moorfield Storey, 1845-1929 (Boston: Houghton Mifflin, 
1932), 36-37. 

76 Hixson, Moorfield Storey, 11. 

Howe, Portrait of an Independent, 183-86. On the special position of Boston "gentlemen" lawyers of 
impeccable credentials in the field of independent bond counseling, see Robert W. Gordon, "Legal Thought and 
Legal Practice in the Age of American Enterprise, 1970-1920," in Professions and Professional Ideologies in 
America, ed. Gerald L. Geison (Chapel Hill: University of North Carolina Press, 1983), 71, 79, 131 n. 40. 

Howe, Portrait of an Independent, 165. 

Quoted in Howe, Portrait of an Independent, 187. 

Howe, Portrait of an Independent, 188. 
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civil rights activism. He deeply believed in the principles of due process and individual rights 

and, following the example of his family's activism in the abolitionist movement, gave life to 

these beliefs through his own activism. Early in his career Storey earned a reputation as an 

outspoken critic of the rising wave of violence, segregation and disenfranchisement directed 

against African-Americans.81 That reputation, along with the Storey family's long friendships 

with William Lloyd Garrison and his grandson NAACP Board Chair Villard, propelled Storey 

into the NAACP presidency at an early organizing session, again a meeting he did not attend. 

Storey held this position for almost twenty years, until his death in 1929 at the age of eighty-four. 

Storey's contributions to the NAACP included financial support, both in personal funds 

in the early years and in lending his name to a major fundraising drive, and his use of his 

personal connections to help the NAACP's causes, such as in brokering efforts to oppose the 

exclusion of African-American attorneys from the ABA and using his power as a member of the 

Harvard Board of Overseers to halt the introduction of segregation in Harvard's dormitories.82 

Storey also recruited other prominent white lawyers to assist in the NAACP's legal work and, 

most importantly, acted as the NAACP's first chief Supreme Court advocate, arguing and 

winning several major cases in the first decade of the organization's existence. 

THE NAACP'S EARLY LEGAL WORK 

Scholars have written about the NAACP's first Supreme Court cases, but none has 

sl See Boston Herald article, [n.d.] 1903, Moorficld Storey Scrapbook, vol. 2, Papers of Moorfield Storey 
(Library of Congress Manuscript Division), Box 22. Storey was also passionately opposed to United States 
imperialism in the Philippines, see Hixson, Moorfield Storey, 36-97; Howe, Portrait of an Independent, 196-229-a 
cause to which he devoted a great deal of time, perhaps even more than to the NAACP if his personal scrapbooks are 
taken as the measure. On the relationship between the rise of domestic racism and American imperialism overseas, 
see Woodward, Strange Career of Jim Crow, 72-73. 

82 See Papers of Moorfield Storey, Box 4, Folder "Antilynchinc Speeches-Articles." 
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focused on the internal, institutional aspects of the NAACP's early national legal work. I take 

that perspective here, seeking to paint an historical picture that is not disembodied from the 

actors whose activities produced "the law."Sj This perspective in turn will allow me to trace the 

connections between the NAACP's early legal activities and its legal committee members' 

involvement with legal ethics initiatives seemingly at odds with the NAACP's activities. 

Early experiments 

The national legal committee as of 1914, as already noted, grew out of the merger 

between a smaller national committee, composed of five staid Wall Street practitioners, and the 

more vibrant and diverse legal advisory board of the New York Vigilance Committee. It was, 

not surprisingly, the New York committee that had pioneered the NAACP's earliest test case 

litigation experiments. That committee, as Joel Spingarn explained, had found itself "under a 

peculiar difficulty, because, unlike the national office, it has no violent outrages confronting it," 

but recognized that African-Americans "are confronted every day of their lives with the most 

galling conditions;.. . . subjected to insult. . . refused service and courteous treatment. . . even 

in places where they are guaranteed absolute equality with their white brethren by legal 

statutes." The Committee thus defined its goal as "to make an organized attack on the whole 

system of discrimination in places of public accommodation."85 

To this end, the committee prosecuted and won under New York civil rights law a case 

In so doing, I am motivated by Robert Gordon's insights in "Legal Thought and Legal Practice," 70-72. 

"The NAACP," The Crisis, 3 (February 1912): 159. 
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against a Manhattan theater that had refused to allow a black man to occupy an orchestra seat.86 

With this victory in hand, the committee undertook a more ambitious plan: to stage a series of 

encounters between city theaters and mixed groups of black and white patrons. These groups of 

"testers" met on a designated evening and fanned out to visit a list of city theaters to test 

compliance with New York law prohibiting discrimination in places of public accommodation.87 

The committee promptly filed suit against theaters that barred the racially mixed parties from 

being seated. 

Enthused by these experiences, Joel Spingarn wrote to his brother Arthur to propose that 

Joel "or some other white man who has the time and inclination shall go down to Oklahoma, and 

with a reputable and trustworthy colored man tour the state, for the purpose of showing that the 

white man can get sleeping and dining accommodations on the railroads and the black man 

cannot."88 He envisioned taking an investigator with a camera along to document the conditions 

on trains for African-American travelers and holding an NAACP rally at the end of the railroad 

line to disclose the results of the testing and generate publicity for a lawsuit. Joel suggested that 

his brother should assemble the "best legal talent" available to suggest the details for such a test 

case strategy "indicating exactly what evidence must be obtained and what pitfalls must be 

avoided."89 

86 See "The NAACP Begins," The Crisis, 3 (March 1912): 205. 

87 Joel Spingarn Papers, Box 94-15, Folder 548; see also Kellogg, NAACP, 123. In even more lively direct 
action, Arthur Spingarn reported visiting pubs in mixed-race groups and banging glasses loudly on the tables to 
demand service if it was denied. See "Arthur Spingarn of N.A.A.C.P. Is Dead," New York Times, 2 December 1971, 
51, col. 1. 

88 Joel E. Spingarn to Arthur B. Spingarn, 16 December 1914, A.B. Spingarn Papers-LOC, Box 1, Folder "Joel 
Spingam-to and from Arthur Spingarn, 1912-18." 
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To his disappointment, Spingarn's plan did not produce the results he expected. Joel and 

an African-American traveling companion, Scott Brown, took a trip, but Brown was not denied 

sleeping car accommodations, so they arrived at the designated meeting site without the sought-

for evidence.90 The pair eventually did gather the evidence for a test case but that case was 

dismissed when Spingarn enlisted in the Army after outbreak of the World War.91 

These test case experiments were not novel—they were, after all, elaborations on the 

strategy pioneered two decades before in Plessy. Their significance instead lay in their effect in 

instilling in the minds of the New York committee members an awareness of the power of test 

case litigation as a multifaceted strategy to achieve publicity, organization-building, and 

litigation goals. 

In the meantime, the five-person national legal committee had its own success. It won its 

first case in the U.S. Supreme Court, Guinn v. United Slates92 Guinn invalidated the use of 

"grandfather clauses" which sought to disenfranchise African-Americans by barring from voting 

all citizens whose ancestors were not permitted to vote before the civil war. Storey had filed an 

amicus brief for the NAACP in the Court to great acclaim. The results, at a time when civil 

rights victories were few and far between, instantly gave the NAACP national visibility and 

stature. The victory also proved enormously helpful in fundraising and membership growth. 

Guinn, in short, launched the NAACP as the leading national civil rights organization of the 

90 Ibid.; Joel E. Spingarn to Arthur B. Spingarn, 23 March 1915; Joel Spingarn to Arthur B. Spingarn, 31 
December 1914, A.B. Spingarn Papers-LOC, Box I, Folder "Joel Spingarn-to and from others with notes to Arthur 
Spingarn, 1912-38." 

91 Ross, J.E. Spingarn, 40. 

238 U.S. 347(1915). 
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period, with which all other aspiring civil rights activists would have to contend. 

Refining the strategy 

The 1913 merger infused the NAACP's legal operations with the best lessons learned by 

both its predecessor committees. From the New York committee the national group gained 

experience in decisive, creative direct action; from the first players on the national committee it 

learned the immense payoffs of achieving Supreme Court victories. It was clear, however, that a 

national committee would have to shed some of the philosophies that had guided these earlier 

efforts. A national committee, for example, could not aspire to provide representation in "a// 

cases of outrage, discrimination or injustice because of race or color," as the New York 

committee had.9j Nor, as we have seen, was the national committee interested in providing legal 

representation of African-Americans 6y African-Americans, as Stewart, the original African-

American leader of the New York group, had intended. Instead, the national committee adopted 

stringent policies about both these matters that would shape the organization's direction for years 

to come. 

It had been clear from the outset that, at the national level at least, the NAACP's small 

budget would permit it to sponsor only a handful of cases each year. The national committee had 

thus adopted a policy at its founding that it would accept only cases presenting civil right issues; 

all other cases would be referred to legal-aid bureaus.94 In 1916, the committee further restricted 

its criteria: It passed a resolution stating that it not only would restrict its involvement to cases 

"which show actual discrimination because of color," but would choose from among such cases 

93 Letterhead of New York Committee, found in A.B. Spingam Papers-LOC, Box 5, Folder "General 
Correspondence, 1912-13" (emphasis added). 

94 "First Annual Meeting of the Corporation," The Crisis, 3 (February 1912): 158. 
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only those that "test broad principles, such as the grandfather clause" and other cases.9:> As 

Spingarn explained, "[t]he pressing problems that present themselves continually to our 

Association necessitate our restricting our work to establishing precedents and testing new 

laws."96 

This policy decision, mandated by the NAACP's severe resource limitations, laid the 

foundation for the NAACP's public impact litigation strategy. The idea of sponsoring carefully 

chosen cases with hopes of reaching the U.S. Supreme Court would be refined in the following 

decades, but by 1914 the legal committee had already articulated the core of this strategy. 

Funding the high-profile litigation the NAACP envisioned proved a huge drain on the 

organization's budget. Nevertheless, the NAACP's leadership firmly supported this resource 

allocation decision from the outset. As Du Bois ally Mary White Ovington explained, the 

NAACP's leadership decided that a "legal accomplishment now will mean many thousands more 

members than if all the thought and power of the office goes into the [membership] drive 

itself."97 This decision to focus on producing legal results rather than on building a membership 

base directly proved well considered. As the organization repeatedly learned during its first 

decade, high profile legal campaigns leading to Supreme Court victories were the NAACP's best 

tool for raising money and gaining members. Of course, this strategy also created the potential 

for conflicts between the NAACP's organization-building goals and its role as counsel for 

95 Report of Chair of Board of Directors, Minutes of Annual Meeting, 3 January 1916, NAACP Papers 
Microfilm Edition, Part I, Reel 1, Frame 438 

96 Arthur Spingam to H. Williamson, 18 February 1916, A.B. Spingarn Papers-LOC, Box 5, Folder "1916." 

97 Mary W. Ovington to Arthur B. Spingarn, 2 April 1912, Arthur Spingarn Papers-LOC, Box 6, Folder "April-
Dec. 1921." 
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particular plaintiffs in civil rights cases. 

Race within the NAACP 

Another aspect of the NAACP's early policy on case representation reflected its 

enforcement of a color line within its own operations. Just as the racial composition of the legal 

committee reflected the NAACP's elitism, as already discussed, the legal committee's policy on 

which outside lawyers it would approach about handling NAACP cases embodied a two-tiered 

system. Indeed, the Board stated such a policy explicitly, resolving in 1916 that the high profile 

national test cases it wanted to sponsor should be handled by the most elite lawyers available—by 

definition, the white "blue bloods" at the top of the bar's hierarchy. Local New York City cases 

would be "referred to colored lawyers who are willing to take them on contingency." L 

Another racially charged aspect of the Committee's policies on case representation 

involved the matter of money. Here the Committee did not have an explicit race-based policy, 

but a preference for lawyers who could handle cases pro bono, which had the impact of 

disadvantaging African-American attorneys. Although the NAACP was willing to enter into 

representation arrangements with local counsel that involved paying fees (and, indeed, often did 

so), at bottom it completely trusted only those lawyers willing to donate their legal services. 

Such caution with the organization's treasury was prudent. In the words of Field Secretary 

Pickens, it was necessary 

to block the way against the grafters and legal sharks who wanted to prey upon the 
dire needs of the client and the treasury of the Association. And those who 
wanted to exploit the victim and raid the treasury were sometimes white and 
sometimes black. Arthur Spingarn was the power behind the scenes in most of 
these cases, and was giving of himself in defending the meager resources of the 

98 Minutes of Annual Meeting, 3 January 1916, NAACP Papers Microfilm Edition, Pt. l,Reel 1, Frame 438. 
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Association." 

Spingarn can hardly be faulted for his efforts in negotiating with lawyers about their fees; his 

correspondence files amply reveal his diligence at this thankless work. But the NAACP's 

wariness about compensating for legal services further widened the racial division in the lawyers 

it chose to handle cases, since few African-American lawyers had the financial security to handle 

protracted legal work without pay. 

Still another difficult task facing the legal committee involved screening cases for 

NAACP participation. To select the cases with the greatest national potential, the legal 

committee had to follow promising legal developments throughout the country. Not only did it 

have to monitor pending litigation in the lower courts, but it also had to stay abreast of legislative 

initiatives that might result in new laws for constitutional challenge and assess the relative merits 

of potential litigation forums. The committee soon realized that this work required full-time 

attention, and the Board agreed at the end of 1913 to hire a full-time attorney to staff the national 

office.100 

The first staff lawyer 

The Board's choice for the position was a young white lawyer named Chapin Brinsmade. 

At first glance, it is not obvious what commended this particular attorney to the Board. He was 

young—28 years old—and inexperienced, having graduated from law school in 1910. Nor had he 

distinguished himself in prior work for the NAACP or the cause of civil rights in general, as had 

99 William Pickens, Speech to Association of Negro Press, 23 January 1935, A.B. Spingarn Papers-HU, Box 94-
6, Folder 135. 

100 Minutes of the Meeting of the Board of Directors, 7 October 1913, NAACP Papers Microfilm Edition, Pt. I, 
Reel 1, Frame 216. 
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the far more experienced African-American lawyer Gilchrist Stewart who was handling the 

national and New York offices' legal work on a piecework basis. 

What Brinsmade did have going for him in winning the coveted staff lawyer position 

were his ties to the Board and the legal committee. Brinsmade was a junior associate at Wherry's 

law firm; that firm did the legal work for Board Chair Villard's publications. In addition, 

Brinsmade was a graduate of Harvard College and Harvard Law School.101 Like many of the 

members of the legal committee, Brinsmade's family traced its lineage in America back to the 

1600s.102 

Put to work under the general direction of the legal committee and the specific direction 

of Arthur Spingarn, Brinsmade displayed enormous energy and enthusiasm, which in some ways 

made up for his lack of experience. Much of his activity, however, drew the NAACP away from 

its carefully defined litigation goals.1(b Brinsmade's reports reflect a flurry of efforts in many 

directions, from returning a woman's repossessed furniture, probing allegedly fraudulent "Back 

to Africa" schemes, and planning an attack on bankers' discriminatory lending practices in 

Harlem, to investigating possible test cases for a Supreme Court challenge to residential 

segregation ordinances being enacted around the country and to a Florida law prohibiting white 

teachers from teaching in black schools.104 B rinsmade also wanted to expand the organization's 

101 National Cyclopaedia of American Biography (1885-1928), vol. 22 (1932), 156. 

1 The Brinsmades claimed an ancestor present at the Connecticut state convention at which the U.S. 
Constitution was ratified. Brinsmade's grandmother founded the Gunnery School in Connecticut, where Brinsmade 
obtained his primary education and where his father taught. Ibid. 

103 Minutes of the Meeting of the Board of Directors, 7 October 1913, NAACP Papers Microfilm Edition, Pt. I, 
Reel 1, Frame 228. 

104 Minutes of the Meeting of the Board of Directors, 6 January 1914, NAACP Papers Microfilm Edition, Pt. 1, 
Reel 1, Frame 261; Minutes of the Meeting of the Board of Directors, 3 March 1914, ibid., Frame 273; Minutes of 
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legal work to problems that had not produced justiciable cases, urging the NAACP to establish a 

mortgage company for African-Americans, investigating companies' methods of writing life 

insurance, and approaching public service commissions to lobby against discriminatory public 

transportation policies. In January 1914, Brinsmade reported on eleven active cases to the Board; 

by the end of the year his reports began to take up so much of the Directors' meetings that there 

was not time to finish them. 

As Brinsmade soon began to complain, however, the number of cases in which the 

NAACP could become involved was huge, and each one required careful investigation and 

analysis.105 It quickly became evident that one person could not carry out all of these tasks, even 

working full time at a frantic pace. The Association's first Secretary, Alice Nearney, began to 

assist Brinsmade with investigations and briefings to the legal committee. She and other 

members of the NAACP staff and leadership most involved in building its legal agenda 

(especially Joel and Arthur Spingarn and, later, assistant secretary Walter White) became deeply 

involved in this work. 

Nontraditional approaches 

Having a nontraditional legal agenda, Brinsmade and his NAACP colleagues conducted 

themselves in nontraditional ways. For example, in carrying out on-site investigations of 

situations that might merit the NAACP's involvement, Brinsmade and other NAACP 

representatives frequently traveled around the country. This in itself did not necessarily deviate 

from a traditional lawyer's role. But Brinsmade sometimes combined or followed up such 

the Meeting of the Board of Directors, 7 July 1914, ibid., Frame 300. 

105 NAACP, Annual Report for 1913 (New York: NAACP, 1914), 28-29 (Brinsmade's discussion of 
undertaking long investigations only to conclude that the cases were not within the NAACP's defined scope). 
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investigative tours with the holding of large meetings in local communities to generate 

enthusiasm and raise memberships and funds to support the NAACP's litigation. Other NAACP 

representatives appeared before audiences to explain potential litigation or litigation already 

underway and to ask for financial and other support. Legal committee member Joel Spingam, for 

example, reported completing a sixteen-city tour, making as many as three stops a day, in 1915, 

and enlisted his brother Arthur to fill in for him at meetings he could not attend.106 Even Storey 

appeared at public meetings on occasion, though he worried whether his reputation would be 

tarnished in doing so.107 Appearing before audiences to promote litigation contravened then-

prevailing interpretations of legal ethics strictures, but that fact did not deter the NAACP's legal 

representatives from this work. 

Brinsmade proudly described another non-traditional practice in which he engaged in one 

of his first reports to the Board. In its efforts to monitor civil rights developments across the 

country, the NAACP had enlisted a clipping service to scan local newspapers for reports of 

incidents raising potential civil rights violations. Seeking to make the most of the information 

gained in this way, Brinsmade assigned Nearney the task of locating addresses and writing letters 

to the victims named in the newspaper reports to offer the NAACP's services for free in pursuing 

See, e.g., Joel E. Spingarn to Arthur S. Spingam, 21 January 1916, Joel E. Spingam Papers, Manuscript 
Division, Moorland-Spingam Research Center, Howard University, Box 95-14, Folder 542 (asking his brother to fill 
in for him at an out-of-town appearance and further warning him to be "careful what you say in writing" because of 
"ticklish work" ahead); cf. Ross, J.E. Spingam, 32, 34 (describing Spingarn's travels "to arouse blacks to more 
militant stance for their rights"). 

After receiving one invitation to preside at a protest action in Washington, D.C., Storey wrote to his good 
friend, Board Chair Oswald Villard, worrying that "there will probably be some violent speaking there, and if you 
think I can retain my influence better by not taking a prominent part in it, I will not go." Moorfield Storey to Oswald 
Villard, 8 October 1913, NAACP Papers Microfilm Edition, Pt. 1, Reel 24, Frame 12. 
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a lawsuit.108 This practice plainly violated legal ethics rules prohibiting the solicitation of 

potential clients. In this instance, a more experienced legal mind within the NAACP appears to 

have intervened. In a cryptic memorandum to Nearney, Spingarn reminded her of meetings he 

had called on the need to let interested plaintiffs or their counsel initiate contact with the 

NAACP.109 

Thus one of the tasks Arthur Spingarn assumed as chair of the legal committee was to 

keep an eye on the capers of its exuberant but inexperienced staff attorney. Another was to 

monitor the activities of civil rights lawyers not affiliated with the NAACP. This was an 

important job, since civil rights precedents set in litigation the NAACP did not control could 

greatly affect the NAACP's litigation strategy. The NAACP did not want to shut down all 

competing civil rights litigation, however; such local experiments were a source of new ideas that 

the NAACP might appropriate for its national campaigns. On the other hand, the NAACP 

wanted sufficient involvement to allow it to take credit for as many civil rights victories as 

possible. Even more importantly, the NAACP wanted to be able to halt local efforts that 

appeared headed for disaster, since adverse decisions could damage the rapidly developing body 

of civil rights case law. Spingarn's papers and other legal files are rife with correspondence in 

which he tried to play this difficult role in exerting the NAACP's influence over non-affiliated 

lawyers. 

Spingarn sometimes was successful in these efforts, but sometimes he was not. An 

example of a case in which Spingarn failed was McCabe v. Atchison, Topeka and Santa Fe 

See NAACP Annual Report for 1913, 27 (describing Brinsmade's practice of writing with "requests for 
information and offers of help" to individuals identified in newspaper reports as possible victims of discriiTiination). 

109 Arthur Spingarn to Alice Nearney, 13 June 1914, Arthur Spingarn Papers-LOC, Box 94-11, Folder 99. 
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Railway Company}10 This case arose in Oklahoma after that state enacted legislation mandating 

separate seating for black and white passengers but allowing railway companies to provide 

sleeping and dining facilities for one race only if limited demand so warranted. Arthur Spmgam 

learned that a group of local African-American lawyers planned to challenge the statute, and 

wrote to them asking that they "take no action" in the case because the NAACP wanted to 

prosecute it.111 The local lawyers failed to heed Spingarn's request and filed a complaint as soon 

as the statute took effect. The lower courts rejected the challenge, ruling both that the statute was 

constitutional and that the plaintiffs lacked standing because they had not personally suffered 

discrimination under the new statute.112 At this point, the local lawyers, William Henry 

Harrison, Edwin O. Tyler and Ethelbert T. Barbour, approached the NAACP for assistance. 

After evaluating the case, the national legal committee decided that it should accept this 

invitation to take over the case.113 With the decision made, the NAACP paid for the costs of 

printing the record and approached Storey about preparing the brief and arguing the case before 

the U.S. Supreme Court.114 But Storey balked, complaining that the case had not been "properly 

drawn" because no one had yet been denied accommodations so as to present a case of personal 

injury.113 Lacking its promised Supreme Court advocate, the NAACP had no choice but to 

110 235 U.S. 151(1914). 

111 Arthur Spingarn to Ethelbert T. Barbour, 26 January 1915, A.B. Spingarn Papers-LOC, Box 5, Folder 
"1915." 

112 SeeMcCabe, 159-60. 

' l 3 See NAACP Annual Report for 1913, 21 (annual report of the attorney). 

114 Ibid. 

'IS Moorfield Storey to Alice Nearney, 1 5 February, 1915, A.B. Spingarn Papers-LOC, Box 5. 
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revoke its offer of representation.116 Plaintiffs' original counsel, Harrison, with assistance from 

Tyler and Barbour, argued the case before the Court. 

The decision in McCabe proved Storey's assessment technically correct: the Supreme 

Court refused to reverse the lower court on the grounds that the plaintiffs had failed to show 

sufficient personal injury.117 Plaintiffs' counsel received criticism in many quarters for 

mishandling the lawsuit—including from Du Bois, who castigated McCabe's lawyers in The 

Crisis for failing to recognize their lack of experience imposed by the "color line in the legal 

profession." l k 

At the time, McCabe appeared to the NAACP to be an unmitigated defeat, but scholars 

today, writing with the advantage of hindsight, have a different assessment. In dicta, the Court 

had noted that the lower courts' constitutional reasoning was plainly infirm because "if facilities 

are provided, substantial equality of treatment of persons traveling under like conditions cannot 

be refused."119 As constitutional law scholar Benno Schmidt and others have argued, McCabe 

signaled an important shift in the court's civil rights jurisprudence: "McCabe was the first time 

the Court gave weight to the equality side of the separate but equal equation."120 Moreover, the 

decision in the case was unanimous, and later decisions cited this dictum as if it established a 

precedent. Schmidt has argued that McCabe provided the best results possible, because the 

116 See NAACP Annual Report for 1913, 21. 

117 McCabe, 163-64. 

118 See Meier and Rudwick, "Attorneys Black and While," 135-36, 164 n. 34; see also Smith, Emancipation, 536 
n. 234 (further discussing criticisms of McCabe's lawyers). 

119 McCabe, 161. 

120 Benno C. Schmidt, Jr., "Principle and Prejudice," 485, 492-493. 
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decision most likely would have come out the other way if the Court had been required to 

concentrate on the merits. 

Buchanan v. Warley 

The other effect o£ McCabe was, somewhat ironically, to highlight the need to "stage" the 

facts for test case litigation to ensure the requisite showing of personal standing.1"1 The national 

legal committee instantly took this aspect of McCabe to heart; it was right after McCabe came 

down that Joel Spingarn urged Arthur to assemble the best legal talent available to test the 

enforcement of the separate cars law in Oklahoma. McCabe thus further reinforced the 

NAACP's focus on carefully controlling the scenario presented to the court. It found the right 

circumstances for such a test case not long afterwards, in a plan that culminated in its second 

major U.S. Supreme Court victory of the decade, in Buchanan v. Warley.]~~ 

Buchanan v. Warley brought to a halt the spread of residential segregation ordinances 

directed at African-Americans that had began in southern and border states in the 1910s." As 

was often the case, an African-American lawyer working at the local level had done the initial 

work in formulating the arguments to challenge these residential segregation ordinances. That 

lawyer was William Ashbie Hawkins, formerly of the Niagara Movement, who subsequently 

121 Part of the problem was the unavailability of declaratory judgment as a form of relief prior to passage of the 
Declaratory Judgment Act in 1934. See Donald L. Doernberg and Michael B. Mushlin, "The Trojan Horse: How the 
Declaratory Judgment Act Created a Cause of Action and Expanded Federal Jurisdiction While the Supreme Court 
Wasn't Looking," UCLA Law Review 36 (1989): 529, 547-61 (describing Supreme Court's rigid application ofcase-
or-controversy requirements prior to Act's passage). 

122 245 U.S. 60(1917). 

1 3 In the nineteenth century, similar statutes had been enacted against Asians. See, e.g., In Re Lee Sing, 43 F. 
359, 362 (C.C.N.D. California, 1890) (invalidating San Francisco residential segregation ordinance directed at 
Chinese people); see generally Charles J. McClain, In Search of Equality: The Chinese Struggle against 
Discrimination in Nineteenth-Centuiy America (Berkeley: University of California Press, 1994): 223-33. Indeed, 
the NAACP cited In re Lee Sing in its briefs in Buchanan v. Warley, though the Court did not cite it in its opinion. 



[From Buchanan to Button . . . ] 

built an NAACP branch in Baltimore. Hawkins had briefly attended the University of Maryland 

law school but had been forced out for race-related reasons.124 He graduated from Howard 

University law school in 1892, and became the ninth African-American lawyer admitted to the 

Maryland state bar. Hawkins formed a law partnership with another African-American attorney 

in Baltimore, George W.F. McMechan, a Yale Law School graduate, and the two used their ties 

to national African-American fraternal organizations to build a successful practice.125 At the 

same time Hawkins pursued several important civil rights cases in Baltimore, including one that 

unsuccessfully challenged the constitutionality of a private mechanical arts school's exclusion of 

black youth,126 and his successful challenge to Baltimore's residential segregation ordinance in 

State v. Gurry. 

In an article he wrote for The Crisis, Hawkins told the story of his involvement in Gurry. 

As Hawkins explained, shifts in the city's residential patterns leading to the movement of 

African-Americans into previously white neighborhoods gave rise to some racial tension, 

including vandalism and other minor incidents of violence. But a legislative initiative got 

underway only after the African-American law partner of Hawkins, George W.F. McMechen, 

and his wife, a school teacher, further tested the waters by moving into prime real estate in a 

Ibid., 233. 

124 Smith, Emancipation, 38. 

125 Ibid., 146. 

126 Ibid., 38, 146-47, 179-81 nn. 181, 184, 193, 199. This case was Clark v. The Maryland Institute for the 
Promotion of the Mechanic Arts, 87 Md. 643, 41 A. 126 (1898). As Smith points out, Hawkins' theory in this case-
that race-based exclusion by private parties using public property is unconstitutional—was not "wrong," but simply 
decades before its time. Smith, Emancipation, 147, 181 nn. 196, 197. The U.S. Supreme Court accepted this theory 
in 1961 in Burton v. Wilmington Parking Authority, 365 U.S. 715 (1961). 

121 Md. 534, 88 A. 546(1913). 
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previously all-white neighborhood. In a furor, the city council hastily drafted a residential 

segregation ordinance, which it sought to fit within the Plessy framework by prohibiting African-

Americans from moving into residences in predominately white blocks and whites from moving 

into homes in blocks that had become predominately African-American. The city asserted as its 

state interest its right to exercise its police powers to preserve peace and prevent racial conflict. 

Hawkins filed and quickly won "a test case" to challenge the sloppily drafted ordinance.128 His 

victory prompted the city to enact another ordinance in 1911, which he again successfully 

challenged in 1913.129 

Following Hawkins' victories, the NAACP national committee became interested in 

carrying a similar challenge to the U. S. Supreme Court. In its 1913 Annual Report the national 

committee reported on passage of such a segregation ordinance in Winston-Salem, North 

Carolina. The national committee reported that it had "promptly offered our services and urged 

that this be made a test case," but the prospective plaintiffs, two African-American brothers who 

had purchased an option to acquire real estate, had been afraid to press their suit due to intense 

local prejudice.lj0 Brinsmade and others began communicating with other local groups in 

communities where residential segregation laws were being proposed, not only offering to help 

these communities to oppose such initiatives but also thinking about handling future litigation if 

128 See W. Ashbie Hawkins, "A Year of Segregation in Baltimore," The Crisis 3 (November 1911): 27-30. 
Hawkins' 1910 case was not reported. See also Minutes of Meeting ofNAACP Board of Directors, 7 October 1913 
(reporting on Hawkins' plans to file a "test case" with help from the national office). 

u Gurry, 121 Md. 534, 88 A. 546, 553 (distinguishing Plessy and invalidating segregation ordinance on grounds 
that it imposed too great a burden on individuals' property rights). A final case resolved yet another challenge 
following the U.S. Supreme Court's decision in Buchanan v. Wurlev. Sec Jackson v. Stale, 123 Md. 311, 103 A. 
910(1918). 

NAACP Annual Report for 1913, 7. 
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the bill passed and presented a good case for a court challenge.1"51 

The NAACP soon found more suitable conditions for creating a test case in Louisville, 

Kentucky. The Louisville City Council had enacted a segregation ordinance in 1914 that 

purported to "prevent conflict and ill-feeling between the white and colored races" by requiring 

that whites and black live on separate blocks. As in Baltimore, the ordinance attempted to appear 

"race neutral" under the separate but equal doctrine ofPlessy. African-Americans in Louisville 

had been organizing unsuccessfully to defeat the ordinance legislatively. The NAACP saw the 

opportunity to build on these efforts to create a local chapter that could challenge the law in the 

courts. Soon after the ordinance's passage, the NAACP's national organizing staff began 

working to form an NAACP branch in the city. National staffers Alice Nearney and William 

Pickens, along with Board Chair Joel Spingarn, visited the city to grant official status to a local 

chapter. 

Not long afterwards, staff attorney Bnnsmade traveled to Louisville and began to 

organize the test case. Brinsmade started his visit with a mass meeting, at which he spoke to 

raise money to fund a legal fight against the ordinance.lj~ Brinsmade's other chief task in 

Louisville was to organize the cast of players necessary to stage a successful test case. 

Brinsmade achieved quick success in this goal: one of the new local branch leaders, an African-

American named William Warley, agreed to be the plaintiff (an act of courage that would later 

131 See NAACP Annual Report for 1913, 23. 

132 Minutes of Board Meeting, 7 July 1914, NAACP Papers Microfilm Edition, Part I, Reel I, Frames 300, 305 
(reporting on funds raised at mass meetings at which Brinsmade and Joel Spingarn spoke); George C. Wright, "The 
NAACP and Residential Segregation in Louisville, Kentucky, 1914-1917," Register of the Kentucky Historical 
Society, 78 (1980): 46-54. 
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cost Warley his employment at the local post office). " 

The strategy for the test case soon emerged. The plan was that Warley would purchase a 

housing lot located in a predominantly white block from Charles Buchanan, a white real estate 

dealer who opposed the ordinance because of the impediments it posed to his business. The 

NAACP's lawyers carefully drafted the wording of this contract so that its validity was 

contingent on Warley's ability to reside at the property, thus squarely presenting the legal 

principle at issue for determination. A lawyer representing Buchanan—whom the NAACP paid-

filed suit to challenge the ordinance. Warley in turn requested and was granted representation by 

the City Attorney's office, which argued that Warley did not owe money to Buchanan because 

the contract he had signed was invalid under the ordinance, which was a constitutional exercise 

of the city's police powers. 

The case went through the Kentucky court system, which upheld the ordinance's validity 

as expected. As soon as the state's highest court released its decision, legal committee Chair 

Arthur Spingarn announced that the NAACP planned to take an appeal to the U.S. Supreme 

Court and that Moorfield Storey would argue the case on behalf of the NAACP.134 Storey's brief 

for the national office expanded on Hawkins' winning argument in the Baltimore case. Storey 

emphasized that the Louisville legislation constituted an undue interference with property rights, 

133 Wright, "The NAACP and Residential Segregation," 47 n. 16. 

134 Hawkins had asked to participate in briefing the case before the Supreme Court but the legal committee 
refused his request. Despite his victory in Gurry, Hawkins was branded with the same reputation as the lawyers in 
McCabe, as having failed to show sufficient deference to the "superior" abilities of white lawyers. He had reportedly 
at some time in the past "refused to have a white lawyer associate with the case or to take advantage of their [sic] 
knowledge until he was in a hole." Mary Nearney to Arthur Spingarn, 2 July 1915, A.B. Spingarn Papers-LOC, Box 
5, Folder "July-Dec. 1915." Hawkins ended up filing a separate amicus brief in Buchanan v. Warley on behalf of the 
Baltimore NAACP branch. 
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most specifically, with the rights of the white seller Buchanan, who had been deprived of the 

ability to transfer his property as he wished. After two rounds of oral argument, Storey won his 

case, in an apparently unanimous decision. The Court reasoned that, while prohibiting African-

Americans from sitting in white railroad cars did not pose an undue infringement on the personal 

rights of this class of citizens, depriving individuals of the right to live in property they owned 

created a property right deprivation of a higher unconstitutional order.1"3"'1 

The city of Louisville had argued that the case before the Supreme Court should be 

dismissed for lack of standing. The City, at this point no longer pursuing Warley's asserted 

interests, observed that the posture of the case presented strong evidence of collusion between the 

purported plaintiff and the defendant. Storey had given some attention to these potential standing 

problems in preparing his arguments, but simply gave them short shrift before the Court.136 This 

strategy appeared to have the desired results as measured by the Court's published opinion, 

which failed to make any mention of the City's allegations. 

Although the decision in Buchanan v. Warley appeared to be unanimous, constitutional 

scholars have uncovered an unpublished dissent. In it, Justice Holmes maintained that he would 

have thrown the case out without reaching the merits, as the city had urged. Holmes wrote, "I 

cannot but feel a doubt whether the suit should be entertained without some evidence that it is 

not a manufactured case."ljV 

Buchanan v. Warley had all the elements of the NAACP's early test case strategy: 

135 Buchanan, 245 U.S. at 80-82. 

136 See Brief For Plaintiff in Error on Rehearing, Buchanan v, Warley, 245 U.S. 60 (1917) (No. 231). 

Aphotocopy of this document is duplicated in Schmidt, "Principle and Prejudice," 512. 
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national office control, invocation of the patrician Moorfield Storey to gain legitimacy before the 

high court and, most tellingly, the engineering of a factual situation that presented the legal issues 

at stake in the best light possible. Scholars still debate the significance of Buchanan v. Warley in 

stemming residential segregation in the United States.138 Whatever its practical significance, the 

decision was a symbolic watershed, showing that civil rights progress could be made through the 

courts.139 It was also important as a motivator, producing many new members for the NAACP 

and reinforcing the organization's commitment to a test case litigation strategy. 

A war intervenes 

The coming of the First World War slowed the NAACP's ability to file new test cases to 

follow up on its victory in Buchanan. The organization's legal fund was depleted and 

fundraising proved difficult.140 The war diffused the legal committee's focus in other ways as 

well: its hardworking chair, Arthur Spingarn, took a two-year leave to serve in the Army 

Sanitation Corps (the precursor to the Red Cross) and Joel Spingarn left for Army service.141 

Scholars have traced how residential segregationists simply switched tactics, channeling their energies into 
"private law" restrictive covenant strategies. See, e.g., Clement C. Vose, Caucasians Only: The Supreme Court, the 
NAACP, and the Restrictive Covenant Cases (Berkeley: University of California Press, 1959). But Benno Schmidt 
and others have argued that state-imposed residential apartheid might have gained far more momentum without the 
check imposed by Buchanan v. Warley. See Schmidt, "Principle and Prejudice," 456, 517-23; William Fischel, 
"Why Judicial Reversal of Apartheid Made a Difference," Vanderbilt Law Review 51 (1998): 975-91. 

139 A provocative treatment of the significance of Buchanan for the Court's civil rights jurisprudence is David E. 
Bernstein, "Philip Sober Controlling Philip Drunk: Buchanan v. Warley in Historical Perspective," Vanderbilt Law 
ReviewSl (1998): 797-879. Bernstein argues that application of individual-rights based Lochncr-era jurisprudence 
led to victory in Buchanan. Bernstein compiles the Progressive-era commentary, inspired by sociological 
jurisprudence, that argued that cities' exercise of the police power in enacting segregation ordinances should be 
upheld. Bernstein exaggerates his point beyond what supporting evidence will allow—master sociological jurisprude 
Brandeis voted with the Buchanan majority, for example—but he is certainly correct in pointing out that sociological 
jurisprudence did not have a leg up on traditional rights analysis on civil rights questions. 

140 Minutes of Board Meeting, 13 March 1916, NAACP Papers Microfilm Edition, Part I, Reel 1, Frame 524. 

141 Joel Spingarn devoted his political efforts during this period to the establishment of an officers' training camp 
for African-American soldiers, which, because of the political tenor of the times, he accepted would have to be 
segregated from white officers' training. Spingarn's work in this regard was extremely controversial within the 
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The legal committee's activities tapered off even more when, ostensibly as means of "retrenching 

financially due to the war," the Board decided to give up its new "legal department" and 

Brinsmade as its staff. 142 NAACP Secretary Nearney complained bitterly that the lack of legal 

resources caused "many splendid test cases to slip through [our] fingers" and called for engaging 

a "first class lawyer" who could spend a good deal of time "in the field" to coordinate the legal 

work of the branches.14-5 But no such staff lawyer would join the office again until the 1930s. 

Brinsmade's job duties were instead spread among the remaining staff and leaders. 

Neamey took over many of Brinsmade's duties, including traveling to conduct case 

investigations, but resigned after squabbling with Du Bois, who denounced her for harboring race 

prejudice. In 1918, after he was hired as assistant secretary, Walter White took over many of the 

duties Brinsmade and Nearney had performed.144 White, a very fair skinned African-American, 

NAACP and in the African-American community in general. Spingarn believed that the establishment of such a 
camp, even though segregated, was crucial to African-Americans' career advancement in the military services, but 
many, including Gilchrist Stewart, criticized Spingarn's initiative as reflecting a tacit endorsement of segregation. 
The NAACP eventually passed a resolution favoring the creation of such camps over providing no training 
opportunities for African-American officers, and memories of this controversy contributed to suspicions about the 
NAACP by more radical African-American activists. See generally Ross, J.E. Spingarn, 81-102; Kellogg, NAACP, 
250-55. 

142 NAACP Annual Meeting, 19 December 1914, NAACP Papers Microfilm Edition, Pt. I, Reel 1, Frame 340. 

143 Secretary's Report, 6 December 1915, NAACP Papers Microfilm Edition, Pt. 1, Reel 1, Frame unnumbered. 

144 White also screened all requests for legal aid and wrote lengthy, detailed memoranda to the legal committee 
analyzing these requests and making preliminary recommendations. Before long, While began handling the legal 
committee's routine business and negotiations with local lawyers with a great deal of autonomy. Although White 
never held himself out to be a lawyer or represented any client before a tribunal, the amount of discretion and 
independence he exerted in the organization's legal affairs led him to function much like a junior lawyer under 
Spingarn's supervision, a delegation of legal authority to a non-lawyer that might have created problems in light of 
the legal ethics strictures prohibiting unauthorized practice, had anyone wanted to make an issue of it. 

The level of legal responsibility White shouldered belied the legal committee's assumptions that African-
American lawyers could not be trusted with control over the NAACP's most important legal matters, and signaled an 
early step in the gradual shift of the organization's legal leadership to African-American attorneys that began in 
earnest in the 1920s, see Meier and Rudwick, "The Rise of the Black Secretariat," 113, culminating in Charles 
Hamilton Houston's appointment as staff attorney in 1934, as discussed below. 
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traveled throughout the South "passing" as a white man in order to investigate lynchings and 

other civil rights violations—often placing himself at great personal risk. The NAACP thus had 

its hands full in the late 1910s assisting in cases in which defendants were treated unfairly 

because of race,145 but its efforts in proactively engineering test litigation waned until the start of 

new campaigns in the mid-1920s, which are well described in the existing historiography on the 

NAACP. 

THE BAR COMMITTEES 

As we have seen, the NAACP was, in its earliest years, pursuing ambitious litigation 

strategies that differed markedly from traditional notions about how the litigation process should 

work. Whereas traditional notions assumed that legal disputes arose separate from and prior to 

the initiation of litigation, the NAACP's test case strategy depended on staging the best possible 

One such case, Moore v. Dempsey, 261 U.S. 86 (1923), vividly highlights the contrast between the 
experiences of the NAACP's national staff and that of local lawyer-activists in the south. See generally Richard C. 
Cortner, A Mob Intent on Death: The NAA CP and the Arkansas Riot Cases (Middletown, Connecticut: Weslyan 
University Press, 1988). The case arose when a group of African-American tenant farmers in rural Arkansas held a 
meeting in a church to raise money to start a tenants' association. The group invited the son of a white lawyer, U.S. 
Bratton, to the meeting to consult about their legal rights. A group of whites stormed the church and a shoot-out 
ensued, in which a white man was killed, The confrontation quickly escalated into a county-wide rampage that left 
more than 200 African-Americans and several whites dead. Nearly 90 African-Americans-but no whites-were 
indicted on murder charges. The lawyers involved in advising the tenant's organization nearly lost their lives. 
Bratton, Bratton's son, and Bratton's law partner (all whites) were indicted for the crime of "barratry" and barely 
escaped lynching by a white mob. When Walter White traveled to the scene to investigate the situation for the 
NAACP, he, too, barely escaped with his life after his identity as an NAACP staff person was discovered. 

Thus, in stark contrast to conditions in New York City, where the national legal committee planned case 
strategies comfortable in its members' elite standing within the local bar, in rural Arkansas advising African-
Americans of their legal rights was not only an indictable offense under the laws regulating lawyers' conduct, but 
also a cause for mob persecution, even for white attorneys. 

White was not the only NAACP staff person to face this situation in the South in the final years of the 
decade. In 1919, in a move that foreshadowed tactics southern states would use against the NAACP after Brown, the 
state of Texas subpoenaed the records of the Austin NAACP branch and threatened to close down the organization, 
apparently because state officials had come across NAACP literature urging an end to public transit segregation. 
Kellogg, NAACP, 239-41. John Shillady, the white social worker who served as the NAACP's second national 
secretary, traveled to the state to meet with state officials in an attempt to head off such steps. There he was attacked 
and beaten unconscious by a group of men that included a judge and constable, who freely admitted their 
involvement. The NAACP was unable to find a local lawyer ofhigh repute to file suit to seek redress for the assault, 
and Shilliday resigned soon afterwards, writing '"I am less confident than heretofore of the speedy success of the 
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facts for the purpose of creating litigation. Whereas traditional models envisioned lawyers 

sitting in their offices waiting for clients to bring legal matters to their attention (or, more 

realistically, bringing in business by networking within circles of acquaintances), the NAACP 

wanted to widely proselytize new causes of action, in order to reach potential plaintiffs who were 

strangers to the legal world and would not otherwise have been aware of their rights. Finally, 

whereas traditional models viewed litigation as resulting in judgments that would primarily affect 

the rights of parties before the court in the present and short-term future, the NAACP designed its 

litigation to try to affect the legal rights of all African-Americans, far into the future. 

The traditional notions of litigation were embedded in the prevailing canons of legal 

ethics and related law. Some of the assumptions were apparent in the silences in the canons, the 

topics they did not address. The canons, for example, reflected almost no recognition that a 

lawyer's handling of a legal matter might have broad effects far into the future on persons or 

interests other than the immediate parties. The canons also failed to discuss the difficulties of 

reconciling competing interests among client groups. Other traditional assumptions were 

embedded in legal ethics prohibitions, including rules that barred lawyers from engaging in 

practices on which the NAACP's litigation model depended. These rules could have caused 

enormous difficulties for the NAACP's nontraditional litigation experiments. But its national 

legal committee did not balk at this problem because, I argue, its members had sufficient power 

within the local legal ethics enforcement community to adopt their own alternative interpretation 

of these rules without fear of censure. 

Ethics enforcement 

Association's full program.'" Ibid., 241 n. 130 (quoting '"Opinion," The Crisis 20 (June 1920): 72). 
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The legal ethics rules applying to lawyers practicing in New York City in 1910 had their 

origins in the national model canons of legal ethics the ABA adopted in 1908.146 The New York 

State Bar Association adopted these canons almost verbatim in 1909. In New York City, two bar 

associations vied for prominence in enforcing and interpreting legal ethics rales: the old-line 

Association of the Bar of the City of New York (ABCNY), founded in 1870, and the newly 

organized New York County Lawyers' Association (NYCLA), established in 1908. 

The bar elite had organized the ABCNY in response to the Tammany Hall scandals that 

had implicated prominent corporate attorneys working for powerful clients in political corruption 

schemes.147 The ABCNY defined its mission as catering to the uppermost strata of the bar; it had 

correspondingly exclusive, exclusionary membership policies. The NYCLA, in contrast, had an 

open membership policy. It had been founded for the same purposes of improving the profession 

as had the ABCNY, but sought memberships from any of the 12,000 members of the New York 

County bar. Four years after its founding, the NYCLA had a membership of 2,900, already 

surpassing that of the ABCNY, which had only 2,142 members in 1912.14S 

The two organizations split the jobs of enforcing and interpreting the state's 1909 canons 

of legal ethics. The ABCNY had a firm monopoly on enforcement. At its founding, the ABCNY 

146 For general background on the 1908 canons, see Susan Carle, "Lawyers' Duty to Do Justice: A New Look at 
the History of the 1908 Canons," Law & Social Inquiry 24 (1999): 1, 6-9. 

147 See generally George Martin, Causes and Conflicts: The Centennial History of the Association of the Bar of 
the City of New York, 1870-1970 (1970; reprint, New York: Fordham University Press, 1997); Michael J. Powell, 
From Patrician to Professional Elite: The Transformation of the New York City Bar Association (New York: Russell 
Sage Foundation 1988); Alden Chester, Courts and Lawyers of New York: A History, 1609-1925, vol. 3 (New York: 
American Historical Society, Inc., 1925). 

148 Boston, "The Recent Movement Towards the Realization of High Ideals in the Legal Profession," in Report of 
the 35* Annual Meeting of the American Bar Association, Milwaukee, Wise, August 27, 28, 29, 1912 (Baltimore: 
Lord Baltimore Press, 1912), 770-771. 
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had established grievance committees to hear complaints against its members. In the 1880s, 

these grievance committees began to assert jurisdiction to hear such complaints against all New 

York City lawyers, not only the ABCNY's members, and the New York courts had granted de 

facto recognition to the ABCNY's jurisdiction. The ABCNY thus accepted and investigated 

complaints from any source about any lawyer practicing New York City.149 When it encountered 

cases it thought were well founded, it held internal hearings and recommended discipline. 

Although it had no formal authority to institute such discipline, it petitioned the New York courts 

to act and provided the court with a member of its grievance committee to prosecute the charges. 

The membership of the ABCNY's grievance committee reflected the organization's elitist 

orientation. Its members' social class and educational credentials read very much like those of 

the first NAACP legal committee members, except that the grievance committee members were 

even more upper-class and homogeneous in their backgrounds.13' 

Even with committee members as volunteer prosecutors, the ABCNY's legal ethics 

enforcement operation was a significant drain on the organization's finances, but one its wealthy 

membership was willing to support.1^1 By 1906, the grievance committee had hired a full-time 

attorney to oversee its ethics enforcement function; by 1912 it had expanded its staff to five full-

time attorneys and several support staff, costing it SI6,000 annually, approximately one quarter 

14 On the process by which the ABCNY became the primary enforcer of legal ethics rules in New York City, see 
Martin, Causes and Conflicts, 352-61. 

150 For example, Howard Townsend, chair of the committee from 1901 to 1925, traced his first paternal 
American ancestor to 1643. Graduating from Harvard College in 1880 and from Harvard Law School two years 
later, Townsend had engaged in general practice in a variety of small-firm configurations. Townsend, an 
Epscopalian, served on a number of corporate boards and was active in a variety of philanthropic organizations. 

151 See Addresses Delivered February 17th, .1920, and Historical Sketch Prepared to Commemorate the Semi-
Centenar}' of the Association of the Bar of the Citv of New York (New York: Association of the Bar of the City of 
New York, 1920), 22-23, 74-75. 
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of its yearly budget.132 

At its founding, the NYCLA had aspirations of building a disciplinary operation much 

like the ABCNY's.133 The newer, poorer organization quickly realized, however, that it could 

not penetrate the ABCNY's monopoly in this area.1'""4 It decided instead to devote most of its 

energies to "prevention rather than correction and penalizing."135 To this end, the NYCLA 

established a committee to draft advisory answers to ethics questions submitted to it 

anonymously by members of the bar. Charles Boston chaired this NYCLA committee. 

In theory, the difference in the membership bases of the ABCNY and the NYCLA should 

have given rise to significant differences in their legal ethics ideologies. Especially on the issues 

of solicitation and advertising, the less advantaged membership of the NYCLA could have been 

expected to support policies that permitted affirmative efforts to attract strangers as clients. 

Indeed, NYCLA members did engage in some grumbling on these matters, as will be discussed 

below. But in their formal, publicly issued opinions, the two organizations had remarkably 

similar approaches to all legal ethics questions—a fact probably attributable to the organizations' 

overlapping memberships, ABCNY members' dominance in NYCLA leadership positions, and 

NYCLA members' inability to arrive at sufficient consensus to give institutional voice to views 

152 Powell, From Patrician to Professional Elite, 20-21; Boston, "The Recent Movement Towards the 
Realization of High Ideals in the Legal Profession," 768-69. 

1 See Charles Boston, Address of Charles A. Boston, Esq. before New York County Lawyers' Association on 
the Proposed Code of Professional Ethics, October 6, 1910 (New York: Chambers Printing Co., 1910), 63, 69-83 
(proposing draft legislation to establish new legal ethics disciplinary boards). 

154 Charles Boston explained that, as "the younger and poorer of the two associations," lacking "the resources for 
vigorous prosecution," the NYCLA decided to turn "its attcniion largely to the ethical education of the Bar." Charles 
A. Boston, Practical Activities in Legal Ethics: An Address before the Law Association of Philadelphia, November 
14, 1913 (Philadelphia: The Law Association of Philadelphia, 1913), 5. 

155 Ibid. 
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dissenting from the ABCNY. 

Thus, in their formal interpretations of the canons, both the ABCNY and the NYCLA 

held restrictive views about the scope of permissible practices on matters such as "stirring up" 

litigation, advertising, and solicitation. And both organizations rendered legal ethics opinions 

that might have posed difficulties for the NA ACP. 

Problematic precedents 

The most problematic canon for the NAACP's litigation strategy was Canon 28, entitled 

"Stirring Up Litigation." Canon 28 defined it as "unprofessional for a lawyer to volunteer advice 

to bring a lawsuit, except in rare cases where ties of blood, relationship or trust make it his duty 

to do so."156 Canon 28 had common law and criminal counterparts. These rules fell generally 

under the rubric of statutes prohibiting "barratry"13 and took many forms, all aimed at 

156 The full text of Canon 28 read as follows: 

28. Stirring Up Litigation, Directly or Through Agents 

It is unprofessional for a lawyer to volunteer advice to bring a lawsuit, except in rare 
cases where ties of blood, relationship or trust make it his duty to do so. Stirring up strife and 
litigation is not only unprofessional, but it is indictable at common law. It is disreputable to hunt 
up defects in titles or other causes of action and inform thereof in order to be employed to bring 
suit or collect judgment, or to breed litigation by seeking out those with claims for personal 
injuries or those having any other grounds of action in order to secure them as clients, or to employ 
agents or runners for like purposes, or to pay or reward, directly or indirectly, those who bring or 
influence the bringing of such cases to his office, or to remunerate policemen, court or prison 
officials, physicians, hospital attaches or others who may succeed, under the guise of giving 
disinterested friendly advice, in influencing the criminal, the sick and the injured, the ignorant or 
others, to seek his professional services. A duty to the public and to the profession devolves upon 
every member of the Bar having knowledge of such practices upon the part of any practitioner 
immediately to inform thereof, to the end that the offender may be disbarred. 

American Bar Association Canons of Professional Ethics, Canon 28 (1908) (italics in original), reprinted in Opinions 
of the Committee on Professional Ethics and Grievances with the Canons of Professional Elhics Annotated and the 
Canons of Judicial Ethics Annotated (Chicago: American Bar Association, 1957), 25. 

See Black's Law Dictionary, 6th ed., s.v. "barratry." (defined as "[vjexalious incitement to litigation, esp. by 
soliciting potential legal clients"); see also Max Radin, "Maintenance by Champerty," California Law Review 24 
(1935): 48-78. 
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prohibiting lawyers from "inciting" or encouraging litigation. 

Other common law doctrines potentially of trouble to the NAACP included prohibitions 

against "maintenance" or "champerty," which were conceived of as offenses involving the 

"intermeddling" by a third party in a lawsuit by supporting or assisting a litigant in pursuing a 

legal claim.158 Still other legal ethics norms derived from the common law included prohibitions 

against intermediaries becoming involved in legal relationships and prohibitions against non-

lawyers practicing law. These doctrines were not yet codified in 1908 canons,l:,J but were well 

accepted and cited as grounds for attorney discipline. 

Such prohibitions against "stirring up" litigation, volunteering advice to bring a lawsuit, 

or acting as a third-party intermediary between a client and lawyer could have caused problems 

for the NAACP's test case litigation techniques. For example, organizing pairs of testers to 

descend on New York City's theaters to test compliance with anti-discrimination laws certainly 

gave l'ise to litigation where none would have existed otherwise. Similarly, the NAACP 

"created" a case when it sought out plaintiffs, planned a transaction, and then coordinated with 

the opposing side to orchestrate the facts leading to Buchanan v. Warley, as Holmes' unpublished 

dissent in that case complained. In these and many other instances, the NAACP's legal 

representatives conceived of and championed a dispute in order to bring about a lawsuit, conduct 

that at least technically ran afoul of ailes prohibiting the encouragement or inciting of litigation. 

Similarly, the NAACP's national office's direction of lawyers in the field could have been 

1 s See generally Radin, "Maintenance by Champerty." 

159 As discussed in note 191 below, the ABA added a related set of such prohibitions to the ABA Model Canons 
in 1927, under Charles Boston's watch as the chair of a special ABA committee to recommend supplements to the 
canons. 
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viewed as intermeddling by a third party. 

Canon 28 and related doctrines were not the only rules that could have caused problems 

for the NAACP's litigation experiments. Another was Canon 27, which sharply restricted lawyer 

advertising by providing that "solicitation of business by circulars or advertisements, or by 

personal communications, or interview, not warranted by personal relations, is unprofessional." 

This rule could have posed problems for the NAACP's many activities aimed at soliciting 

plaintiffs for its cases, including not only Brinsmade's and Nearney's practice of writing to 

strangers to offer the NAACP's legal services, but also NAACP legal representatives' practice of 

recruiting plaintiffs for test cases and speaking before groups to urge involvement with pending 

or anticipated litigation. 

The ethics committees of both ABCNY and the NYCLA had considered cases arising 

under Canons 27 and 28 and related rules, and had strictly interpreted these ethical strictures. 

Such cases ran the gamut from straightforward "ambulance chaser" cases160 to ones presenting 

scenarios analogous to the activities of the NAACP. One such case involved the ABCNY's 

successful initiation of disciplinary proceedings against a lawyer who had advertised his services 

in part as follows: 

Samuel E. Neuman, a white lawyer, who is a colored man's friend . . . accident, 

criminal, and matrimonial actions a specialty . . . 

1 ° Prosecuting ambulance chasing was a major preoccupation of the New York bar associations in the period 
between 1900 and 1920, though the number of such cases remains unclear. Randolph E. Bergstrom, Courting 
Danger: Injury and Law in New York Cily, 1H70-191Q (Ithaca: Cornell University Press, 1993), 93. More reliable 
figures start with the late 1920's. In 1928, seventy-four lawyers were prosecuted for ambulance chasing, as the result 
of a special report into the practice filed with the New York courts. See Sidney Handler, The Results of the 
Ambulance Chasing Disbarment Proceedings in the Appellate Division, First Department (New York, n.d.) (listing 
cases and dispositions). 
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The ABCNY had Mr. Neuman suspended from practice for this advertisement.161 On its 

view, advertising oneself to be a white lawyer who would take on cases for African-Americans 

violated both the Canons of Ethics and New York criminal law provisions barring advertisements 

to procure divorces. 

In a similar case, the NYCLA disapproved of a lawyer placing such an advertisement in 

the program book for an event "given by citizens who are members of a single race to honor a 

distinguished man of their number."162 The NYCLA reached a similar conclusion about lawyers 

advertising that they were willing to do legal work pro bono, disapproving the practice of a 

lawyer advertising that he would "handle a few deserving cases without a fee." 

In opinion 199, an anonymous member asked the NYCLA committee whether "it [is] 

professionally improper for an attorney, voluntarily and unsolicited, to communicate to strange 

persons apparently ignorant of facts upon which claims of substantial right might be urged or 

prosecuted by them . . . without soliciting employment to prosecute such rights?"16"' The 

hypothetical further suggested that this might occur in a context in which "the government is 

about to collect an illegal tax—conceded by government officials to be illegal—simply because the 

tax payer did not know how to state his case."164 NYCLA responded that, "for an attorney 

voluntarily and unsolicited to communicate to a stranger . . . facts within the knowledge of the 

161 See In re Neuman, 255 N.Y.S. 438, 169 A.D. 638 (1915). Newman subsequently resigned from the bar after 
being charged with ambulance chasing as a result of the 1928 bar investigation mentioned in footnote 160 above. See 
Handler, Results of Ambulance Chasing Disbarment Proceedings, 5. 

162 New York County Lawyers' Association Opinion [hereinafter NYCLA Op.] No. 50 (1914), in Opinions of the 
Committees on Professional Ethics of the Association of the Bar of the City of New York and the New York County 
Lawyers' Association (New York: Columbia University Press, 1956), 540. 

163 NYCLA Op. No. 199 (1922), Opinions of the Committees on Professional Ethics, 632, 633-34. 

164 Ibid., 633. 
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attorney, upon which claims of substantial right might be urged or prosecuted, is tantamount to 

volunteering advice to bring a law suit and is comprelicnded within the condemnation of Canon 

28."165 

NYCLA similarly rejected a request that it approve a "not uncommon" practice by certain 

real estate lawyers "to notify property owners of their rights and to seek employment upon a 

contingent basis to enforce them."166 The lawyers who submitted the question for advice had 

argued that this practice better served the interests of the property owners by allowing them to 

share expenses and achieve a "speedy and just termination of necessary litigation," and thus 

should not fall within the principles of Canons 27 and 28. But the NYCLA committee 

disapproved, finding the asserted reasons "insufficient to take the case out of the condemnation 

of solicitation by Canon 27."167 

In still another case, the NYCLA was asked if it would be ethical for a lawyer to agree to 

serve as counsel for a company organized to investigate the rates charged by public service 

corporations. This lawyer's anticipated duties would be to advise patrons of overcharges and 

pursue their claims for adjustment or litigation.168 The NYCLA responded that the lawyer's 

participation in this activity would be improper, reasoning that it would "constitute a device for 

systematically obtaining business for a lawyer, and for stirring up litigation for profit."169 

In the early 1920s, both the ABCNY and the ABA followed the NYCLA in establishing 

165 Ibid, 634. 

166 NYCLA Op. No. 244 (1926), Opinions of the Committees on Professional Ethics, 664-65. 

167 Ibid. 

16S NYCLA Op. No. 140 (1918), Opinions of the Committees on Professional Ethics, 592. 
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committees with jurisdiction to issue advisory opinions on matters of professional conduct. The 

first opinions of these committees read very much like those already discussed. The ABCNY 

opined that it would be "improper professional conduct" for an attorney retained by a stockholder 

to bring suit against a company to advertise for other stockholders similarly situated and request 

them to join with the client and contribute to the expense of such action.170 When asked whether 

it would be "professionally proper for an attorney who has been consulted by several members of 

a club as to their legal rights" to address other members of the club who had not sought such 

consultations and to offer to represent them professionally, the ABCNY replied that "the 

proposed solicitation constitutes a breach of Canons 27 and 28."171 

The ABA also decided that it would be unethical for an association of lawyers to write 

letters to men in the armed services advising them of a potential claim to back pay and offering to 

represent them on a contingency basis in recovering the monies owed them.172 Another ABA 

advisory opinion found it "unprofessional" for lawyers employed by an automobile club to hold a 

meeting to speak to the club's membership to organize support and raise funds for litigation to 

challenge a new state licensing fee that would have adversely affected some of the club's 

Association of the Bar of the City of New York, Committee on Professional Ethics, ABCNY, Questions as to 
Proper Professional Conduct Submitted to and Answered by the Committee from May 1925 lo June 1926, Pamphlet 
No. 2 (New York: Association of the Bar of the City of New York, 1925). 

171 Association of the Bar of the City of New York Opinion [hereinafter ABCNY Op.J No. 13, 30 January 1925, 
in Opinions of the Committees on Professional Ethics of the Association of lite Bar of the City of New York and the 
New York County Lawyers' Association (New York: Columbia University Press, 1956), 8. 

172 American Bar Association, Advisory Opinion [hereinafter ABA Op.] No. 4, 7 July 1924, in Opinions of the 
Committee on Professional Ethics and Grievances with the Canons of Professional Ethics Annotated and the 
Canons of Judicial Ethics (Chicago: ABA, 193 1), 6-7. 
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members.173 The same opinion also found fault with the club offering to its members legal 

services on ground that this might violate rules against intermediary associations practicing law. 

In short, the NYCLA, the ABCNY, and the ABA all disapproved of practices in which 

lawyers served as advisors to groups or organizations established for the purpose of promoting 

individuals' abilities to pursue potential causes of legal action. The work of the NAACP's legal 

representatives was not so different from that of lawyers involved in organizations that were to 

advise utility rate payers of their rights and seek rebates for them for overcharges, or lawyers 

advising service members of the existence of a cause of action for back pay, or lawyers 

representing the members of an automobile club who wished to challenge legislation that 

adversely affected their interests. In all of these cases, the plan was that lawyers would work 

through an organization to help a group of individuals with a common interest or purpose seek 

redress for legitimate claims from the courts. In light of these precedents, the NAACP's similar 

strategies in finding and pursuing plaintiffs' claims in the civil rights arena could have presented 

substantial legal ethics difficulties. 

Reconciling the rules and the NAACP's work 

These considerations, however, did not stop the NAACP national legal committee from 

forging ahead with its litigation agenda. This fact gives rise to the question of what legal 

committee members such as Charles Boston were thinking about the application of traditional 

legal ethics strictures to the activities of NAACP. All evidence suggests that the legal committee 

members were enthusiastic about the NAACP's litigation strategies; it does not appear that these 

members simply failed to realize what the NAACP was doing. It is also clear that the NAACP's 

173 Ibid., ABA Op. No. 8, 28 April 1925, 17-21. 



[From Buchanan to Bullon . . . ] 

early lawyers were not oblivious to legal ethics issues. Hints such as Arthur's Spingarn's memo 

to Brinsmade and Nearney cautioning them against making first contacts to prospective plaintiffs 

suggest that the legal committee was aware of the ethics pitfalls the organization could face.174 If 

the committee was not oblivious to legal ethics issues, how can we account for its members' 

seeming lack of concern about potential inconsistencies between the NAACP's litigation 

techniques and the legal ethics precedents discussed above? 

Some indirect answers can be gleaned from Charles Boston's writings. Boston, we may 

recall, was the legal committee member who had started his law career as an in-house lawyer for 

a title insurance company. Boston was also the legal committee member most deeply involved in 

legal ethics enforcement in New York City, serving as chair of chair of the NCYLA's ethics 

committee and sitting on the ABCNY's Committee on Professional Ethics and ABA ethics 

committees as well. 

Boston's abundant energies on the legal ethics front seem to have flowed from a sincere 

belief that the development of legal ethics codes would halt what he saw as the profession's 

increasing immorality. No legal realist on matters of legal ethics generally, Boston's writings 

give every indication that he was a moderate, conventional thinker of his times, who thought of 

legal and moral dictates as closely intertwined. Given his ardent loyalty to his ethics projects, it 

seems unlikely that Boston would have counseled an organization to disobey legal ethics dictates 

simply because it could probably get away with doing so. Some other explanation must account 

for his enthusiastic endorsement of the NAACP's litigation agenda. 

174 Although there is little other material of this type in the NAACP's manuscript collections for the period at 
issue here, its absence may simply indicate that the organization's legal advisors were exercising appropriate caution 
in what they preserved for posterity. 
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That explanation can be found, I believe, through a close scrutiny of Boston's ethics 

writings in the 1910s. In that period, at least, Boston shows himself to have been surprisingly 

liberal, as compared with his contemporaries, on the very ethics issues that might have posed 

problems for the NAACP. Boston's positions on these issues in turn can be traced to his early 

professional background. 

Boston revealed these positions in the course of a debate within the NYCLA over the 

1909 canons' no-solicitation precepts. In 1910, the NYCLA had tried to draft its own proposed 

canons of legal ethics, and the indefatigable Boston had led the effort. The effort had broken 

down, however, in large part because the organization could not arrive at a majority position on 

the solicitation issue.1 5 Although Boston tried to broker a pragmatic compromise among several 

schools of thought within the NYCLA on this issue, he failed in this mission. 

In a report to the NYCLA, Boston summarized the positions that had been articulated 

within the organization. One member argued that all solicitation should be reprehended, a 

position Boston characterized as an "extreme view."176 Another disapproved the condemnation 

of the practice of solicitation on the grounds that this practice was necessary to "every lawyer 

except a favored few."177 Still another distinguished between "inducing a plaintiff to begin 

speculative litigation and the solicitation of those oppressed or attacked; but he thinks legal aid 

175 See Charles Boston, "The Recent Movement Towards the Realization of High Ideals in the Legal Profession," 
772 (explaining that his "proposed code now sleeps in a state of innocuous desuetude," opposed by those who, "in a 
commercial atmosphere, cannot yet accept the canons against the direct solicitation of business"); Charles A. 
Boston, Address of Charles A. Boston, Esq. before New York County Lawyers' Association on the Proposed Code of 
Professional Ethics, 15, 17-18. 

Boston, Address of Charles A. Boston, Esq. before New York County Lawyers ' Association on the Proposed 
Code of Professional Ethics, 50. 

177 Ibid. 
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societies solicit. . . and . . . [that] the leading member of some firms make a practice of soliciting 

business, and that he is a mere runner."1 " 

Boston was not one to see appeal in such logical analogies or extreme positions. Instead, 

he proposed a compromise to the NYCLA's membership. What he wanted was to break away 

from the blanket "no solicitation" rule of Canon 27 and instead to disapprove only the general 

"practice of solicitation."179 Boston argued that Canon 27 was "aimed at the systematic 

solicitation of business, such a course as pursued by ambulance chasers," and that only this 

"systematized practice, akin to common barratry," should be condemned.180 Thus, Boston 

suggested, the best course would be to "confine our condemnation to the employment of cappers 

or runners."181 

In support of his proposal, Boston argued that "whether it is therefore necessary to 

condemn eveiy act of solicitation, and even whether there is any ethical wrong in the practice, 

are different questions, yet to be disposed of."1' ~ This questioning of the "ethical wrong" in 

solicitation is surprising, because many legal ethics commentators of his generation conceived of 

the canons as manifestations of natural law.IS3 It was thus unusual for someone in Boston's 

position to make a distinction between positive and moral law. 

178 Ibid, 52 (emphasis in original). 

179 Ibid. 

180 Ibid., 51. 

IM Ibid. A runner "solicits business for an attorney from accident victims"; a capper is "a decoy or lure for 
purpose of swindling." Black's Law Dictionary* 6th ed., s. vv. "runner," "capper." 

Boston, Address of Charles A. Boston, Esq. before New York County Lawyers' Association on the Proposed 
Code of Professional Ethics, 50 (emphasis in original). 

183 See Carle, "Lawyers' Duty to Do Justice," 10-16. 
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Boston further revealed his open-mindedness in describing a situation presented by "one 

member of most excellent repute, who puts his own case before the Committee as not unethical, 

but a violation of the canon if adopted." This member, Boston reported, "makes a specialty of 

securing relief for those unjustly charged with public dues, and he diligently solicits that special 

employment. He confessedly violates the rules as stated, but argues that it is a just and proper 

practice, because it invariably results in the recovery of money unjustly collected."184 Boston 

stated that he planned to submit this case to the committee for consideration, "for it raises the 

issue directly and presents a case which seems to be as free from objections as any of those 

condemned by the canon that could be suggested."lto 

Boston's position that the practice described was "as free from objection . . . as . . . could 

be suggested" appears not to have held sway with the full NYCLA ethics committee when it 

came to consider the question, however, as shown in its response to the similar query in Opinion 

199, discussed at page 60 above. This opinion, indeed, is one of the only ones noted as not 

having been unanimous, and it is possible that, consistent with his earlier-stated opinion, Boston 

was a dissenting voice. 

Boston also revealed himself to be a liberal on advertising issues, stating in his report that 

he thought that advertising "by general publication . . . that one does business at a specified place 

or devotes himself to a special line of practice or refers to work done or to people, is not in my 

opinion the solicitation of business, though it may bring business."1Sft In this position Boston 

Boston, Address ofCharles A. Boston, Esq. before New York County Lawyers' Association on the Proposed 
Code of Professional Ethics, 53. 

185 Ibid. 

m Ibid., 52. 



[From Buchanan to Button . . . ] 

again was out of step with the thinking of many of his peers. 

These debates about advertising and other forms of solicitation had become tied to 

concerns that lawyers' monopoly on law practice was being encroached upon by intermediate 

"lay" organizations, including trust companies and title insurance companies, which advertised 

their services to potential customers.187 Several members had made this connection in their 

comments, and these observations put Boston on the defensive. Boston had once had "been 

counsel for a Title Company and also for a Trust Company" himself.1. He argued that, however 

much "some lawyers may resent their establishment," these types of organizations "supply an 

absolute need" and "it is no more improper to act as their counsel than as counsel for the veriest 

of the needy and oppressed."189 Thus, Boston concluded, "I cannot agree that this canon 

[prohibiting advertising] condemns any one who is connected with them." 

In short, the historical evidence reveals that, during the period of his service on the 

NAACP Legal Committee, Boston was unusually liberal on solicitation and related matters. He 

wanted to draw the line at stopping unseemly ambulance chasing but otherwise to refrain from 

condemning all acts that might be cast as solicitation. Boston's views on these matters were 

formed partly by his position as chair of the NYCLA legal ethics committee, in which capacity 

he was trying to broker a compromise among the different interests within the organization. His 

practice background, which included work for title and trust companies, also informed his 

position. Finally, although he does not say it, Boston's involvement with the NAACP may have 

For a general analysis of the American bar's "turf wars" against "unauthorized practice of law" in response to 
encroachments by non-lawyers on lawyers' practice monopolies, see Abel, American Lawyers, 112-26. 

Boston, A ddress of Charles A. Boston, Esq. before New York County Lawyers' Association, 52. 
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influenced his perspective: during the same years in which he was unsuccessfully leading efforts 

to reform the NYCLA's rules on solicitation and advertising, Boston served as a consultant on 

Hawkins's test case challenge to the Baltimore residential segregation ordinance and urged the 

NAACP's Board of Directors to focus on the development of facts to show the law's "actual 

operation."190 In any event, whatever his motivations, Boston's liberal positions were out of sync 

with those of his fellow committee members and his compromise was not adopted.191 

"" Seep. 1 above. 

191 Boston's involvement in legal ethics issues in the later years of the 1920s presents an interesting coda to the 
story just presented. In 1925, Boston became chair ofa special ABA committee to consider amendments to the 
ABA's 1908 canons of legal ethics. That committee added several new canons, most importantly, one aimed at 
curtailing the practice of law by "lay intermediary" organizations. See American Bar Association, Special 
Committee on Supplementing Canons of Professional Ethics, Annotated Canons (Baltimore: Lord Baltimore Press, 
1926). In Canon 35, which the ABA adopted in 1928, Boston's committee provided that the "professional services 
ofa lawyer should not be controlled or exploited by any lay agency personal or corporate, which intervenes between 
the client and lawyer" and that the lawyer "should avoid all relations which direct the performance of his duties by or 
in the interest of such intermediary." Canon 35 further provided that "a lawyer may accept employment from any 
organization, such as an association, club or trade organization, to render legal services in any matter in which the 
organization, as an entity, is interested, but this employment should not include the rendering of legal services to the 
members of such an organization in respect to their individual affairs." The canon exempted charitable societies 
"rendering aid to the indigent" from these strictures, but otherwise drew no distinctions for public-minded 
representational activities. 

Following adoption of Canon 35, the ABA added opinions to its existing interpretations disapproving of 
lawyers providing services to members of voluntary associations. In one such opinion, for example, the ABA 
decided that an attorney could not accept employment from a grange [i.e., fanners) association to handle legal 
matters for its members. ABA Op. No. 56, 14 December 1931, Opinions of the Committee on Professional Ethics, 
149. 

The ABA did not reverse its position until 1935, when it found that a lawyer could properly offer over the 
radio to represent without compensation individuals who wished to join with a group of manufacturers, organized as 
"The American Liberty League," to challenge the constitutionality of the newly enacted National Labor Relations 
Act. The ABA concluded that this conduct fell within the exemption for charitable aid to the indigent, even though, 
as the committee recognized, some lawyers may not have been motivated "solely by altruistic motive," but most 
likely had business clients adversely affected by the legislation they sought to condemn. ABA Op, No. 148, 16 
November 1935, Opinions of the Committee on Professional Ethics, 308-12. For a discussion of the background of 
this case, see Daniel R. Ernst, Lawyers Against Labor: From Individual Rights to Corporate Liberalism (Urbana: 
University of Illinois Press, 1995). 

The 1928 Supplements cabined lawyers' practices in other ways as well. They provided, for example, that 
lawyers could not agree to bear the expenses oflitigation for a client (Canon 42), and that lawyers' professional 
cards "may with propriety contain only a statement of his name . . profession, address, telephone number, and special 
branch of the profession practiced" (Canon 43). American Bar Association, Canons 42 and 43, reprinted in 
Opinions of the Committee on Professional Ethics and Grievances, 25. 

There is no concrete evidence of Boston's views about these restrictive new additions to the ABA canons of 
legal ethics, which seem to contravene his earlier stated attitudes about advertising and organizational representation. 
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Boston's outlook in the 1910s on legal ethics matters of relevance to the NAACP 

provides an important clue in solving the puzzle as to why the members of the national legal 

committee did not object to the NAACP's litigation strategies on legal ethics grounds. The best 

answer to this puzzle, I believe, is that the inconsistency we perceive today between the 

NAACP's practices and traditional legal ethics rules had no meaning within the informal culture 

of the NAACP's first legal committee. Instead, Boston and his fellow committee members 

applied an interpretive gloss much like that which Boston had proposed, unsuccessfully, to the 

NYCLA: They regarded the conduct these rules sought to prohibit as only that having a 

pecuniary intent. Such a restriction on the scope of Canons 27 and 28 was not mentioned in the 

language of the rules and was not at the time supported by any authoritative legal ethics 

precedent. But it was arguably supported by the underlying purposes of those canons, which was 

to stop the "riff-raff of the bar—i.e., lower-class newcomers to the profession—from gaining 

entry into the profession, and to protect vulnerable clients from aggressive ambulance chasing as 

It is possible that the committee simply overrode his views, but in the flowery, 280-page treatise Boston wrote to 
accompany the proposed additions to the canons he makes no mention of disagreeing with the committee's positions. 
It is thus more likely that by the mid-1920s Boston's outlooks had become more conservative, in keeping with the 

general tenor of the legal profession and the nation as a whole. 
It is also likely that Boston allowed himself to be influenced by his peers on the ABA Committee. On legal 

ethics and many other issues, the NYCLA had been a relatively liberal organization, but the ABA was a staunchly 
conservative organization. On the matter of race, for example, the ABA had displayed its reactionary tendencies in 
1912, when it voted to revoke the memberships of three African-American attorneys after discovering their racial 
identity. As already mentioned, Moorfield Storey played a role in brokering an ineffectual compromise to this crisis, 
which allowed the three attorneys to retain their memberships but provided that all future applicants should be 
required to disclose their race. See Jerald Auerbach, Unequal Justice, 65-66; John Matzko, "The Early Years of the 
American Bar Association," 234-46. No African-American lawyer subsequently obtained admission to the ABA 
until the 1940s. In the 1920s the ABA was if anything even more reactionary. See John Matzko, "The Early Years 
of the American Bar Association," 435-94. In that setting, Boston's views may well have changed. 

192 On the monopoly-protecting purposes of these canons, see Auerbach, Unequal Justice: Abel, American 
Lawyers; Abel, "Why Does the ABA Promulgate Ethical Rules?" 
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This explanation accounts for why, for example, the ABCNY and NYCLA reacted so 

negatively to white lawyers of low professional prestige advertising their sympathies for "the 

colored man's" cause. Such an advertisement threatened to prey on the vulnerable position of 

African-Americans in the legal system, who often viewed white lawyers as better able to 

represent their interests before a judiciary tainted with racial bias but had difficulty finding white 

lawyers to represent them. Under these conditions, for a white lawyer to advertise for general 

business as a "friend of colored persons" suggested exploitative intent. 

Similarly, concern with the potential for illegitimate profit clearly underlies at least some 

of the opinions applying rules against stirring up litigation. One of the NYCLA's early opinions 

specifically provides a gloss on Canon 28 as barring "stirring up litigation for profit." On the 

other hand, it is less obvious that concerns about illegitimately profiting from case-generating 

activities drive the conclusions in other cases, such as that it would be illegal to advise persons of 

potential claims for back pay against the federal government. Moreover, the NAACP's activities 

in advising potential plaintiffs of civil rights claims or advertising their willingness to help 

African-Americans in civil rights cases could also have inured to the profit of certain lawyers. 

Thus, further explanation is needed to account for why the NAACP legal committee members 

did not concern themselves with Canons 27 and 28. 

The further explanation required, I believe, is that Boston and his peers on the legal 

committee were comfortable in the face of these canons because the motives they were 

considering were their own, and they felt assured that these motives were beyond reproach. 

Equally important, they were confident that their peers in the bar associations charged with 

193 NYCLA Op. No. 140 (1918) in Opinions of the Committees on Professional Ethics, 592 (emphasis added). 
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interpreting and enforcing legal ethics rules would reach the same conclusions. In these men's 

views, the NAACP's legal work was exempt from the legal ethics strictures enforced against 

others because the NAACP was acting solely in the "public interest"—their very presence on its 

legal committee vouched for this fact. 

This world view was very much in keeping with the Progressive Era mentality that 

viewed the public good as unitary and consensual.194 Absent from this mind set was our 

contemporary understanding of pluralistic politics—of "cause" litigation as a form of 

"representation enforcement."195 To the optimistic Progressive Era mind set of the lawyers on 

the legal committee, legal solutions to social injustice were ascertainable through study and 

analysis—one's perspective did not vary depending on one's position in society. This universalist 

understanding of social justice translated into a sense of confidence about the reach of legal 

ethics rules. The purpose of these rules was to prohibit "bad" conduct, but not to interfere with 

"good," altruistically motivated endeavors. That there could be anything suspect about the legal 

committee members being the judge of these questions when their own conduct was at issue 

simply would not have occurred to them. 

The implicit centrality of the distinction between pro bono legal activity and work for 

pecuniary gain also helps explain why the legal committee was so uncomfortable with lawyers 

194 For classic literature examining the world view of Progressive Era reformers in this respect, see Arthur S. 
Link and Richard L. McConnick, Progressivism (Arlington Heights, 111.: Harlan Davidson, Inc., 1983); Daniel 
Rodgers, "In Search of Progressivism," Reviews in American History 10 (1982): 10:1 13. See also Clyde Spillenger, 
"Elusive Advocate: Reconsidering Brandeis As People's Lawyer," Yale Law Journal 105 (1996): 1445, 1512 
(discussing "characteristic Progressive confidence in defining the public good" and connection Brandeis drew 
between public interest work and not accepting fees); Carle, "Lawyers' Duty to Do Justice," 28 (discussing 
Progressive Era optimism in finding "right" answers to legal disputes of the drafters of first national model legal 
ethics canons). 

195 For a study analyzing the transition from a universalistic, rights-based to a pluralistic, representational 
conception of test case litigation, see Ernst, Lawyers Against Labor. 
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who sought to be paid for their legal work for the NAACP.196 Using African-American activist-

lawyers such as Gilchrist Stewart and Anthony Hawkins, lawyers whose economic circumstances 

made it difficult to undertake substantial legal involvements without financial remuneration, 

threatened to subject the organization to greater suspicion and scrutiny. In the minds of the legal 

committee's first members, preserving the NAACP's ethical purity was integrally tied, not only 

to associating itself with elite lawyers of impeccable credentials, but also to t/wassociating its 

agents from the prospect of pecuniary gain. In this respect, race and socioeconomic class 

reinforced each other as factors contributing to the exclusion of African-American lawyers from 

direction of the NAACP's legal strategy in its earliest years. 

In other words, a picture of the NAACP's relationship to legal ethics enforcers in New 

York City in the first decades of the twentieth century captures the operation of social privilege, 

in this case, privilege along the axes of class, race, and professional standing. Just as Storey's 

reputation lent the NAACP social capital before the Supreme Court and in the public eye, the 

reputation of NAACP legal committee members such as Charles Boston, a leading legal ethicist 

of his time, lent the NAACP social capital in the legal ethics arena. While less elite white 

lawyers could be and were suspended for claiming to be "a colored man's friend,"197 the NAACP 

legal committee members faced little concern about similar prosecutions. They instead went 

about experimenting with litigation techniques inconsistent with the legal ethics opinions of their 

local bar, comfortable in the protection provided by their elite professional standing. 

In short, a micro analysis of the interaction of social power, practice norms, and freedom 

196 See pp. 35, 36-36 above. 

197 See p. 60 above. 
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to engage in new forms of practice reveals the importance of power, operating around and 

outside formal rule-setting mechanisms, in setting the parameters for permissible legal practice. 

This observation in turn suggests a friendly critique to advocates of the "new legal process" 

approach to the study of ethics rules formation, which seeks to evaluate various institutions' 

comparative competence in regulating lawyer conduct.198 This approach focuses on how the 

formal institutions that articulate and enforce legal ethics rules—government agencies, bar 

associations, courts, legislatures, and the like—drive lawyers' behavior. My study, in contrast, 

shows the way in which even the most informal institutions—here a scarcely articulated practice 

norm held by a tiny, localized elite practice culture—can modify or drive formally inscribed 

dictates, if held by practitioners possessing sufficient social and professional power. 

My argument that the NAACP's national committee members enjoyed a privileged 

position vis-a-vis traditional legal ethics precepts in New York City in the 1910s is not intended 

to suggest any broader claim concerning the NAACP's relationship to legal ethics enforcement. 

To the contrary, it is clear, as described by Mark Tushnet and others, that the NAACP faced 

enormous legal ethics problems in other jurisdictions, especially in the South in the 1950s. In the 

epilogue below, I trace this subsequent history (drawing mostly from secondary sources, 

augmented in parts with primary research) in order to situate my work within the existing 

historiography of the NAACP. 

EPILOGUE: THE 1930s AND AFTER 

The foundational article is David Wilkins, "Who Should Regulate Lawyers?," Harvard Law Review 105 
(1992): 801-87. The application ofnevv legal process methodologies to legal ethics is scholarship further explored in 
"Special Issue: Legal Process Scholarship and the Regulation of Lawyers," Fordham Law Review 65 (1996): 33-
492. The general approach ofnevv legal process analysis is described in Edward L. Rubin, "The New Legal Process, 
the Synthesis ofDiscotirse, and the Micro analysis of Institutions," Harvard Law Review 109 (1996): 1393-1438. 
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Changing of the guard 

By the 1920s, as August Meier and Elliott Rudwick have so eloquently documented, a 

shift in the racial balance of the NAACP's staff and legal committee was underway.199 Growing 

numbers of expert African-American lawyers, such as James Cobb, a Washington, D.C., 

practitioner who was an authority in Supreme Court practice, debunked claims that African-

American lawyers could not handle important constitutional law litigation, hi 1922, Spingarn 

and Studin invited Cobb to join the national legal committee. Cobb accepted, becoming the 

second African-American lawyer to serve on that body.200 

In the early 1930s, the Harvard-educated Charles Hamilton Houston began to impress the 

NAACP with his command of the courtroom.201 In 1934, Houston joined the NAACP national 

staff as special counsel. From this point on, legal committee chair Arthur Spingarn became much 

less involved in the organization's legal affairs and control of the organization's legal work 

vested in Houston and later in Thurgood Marshall.202 

This shift in the organization's legal leadership signaled an important change at the level 

of social power and symbolism. The difference can be illustrated by briefly comparing the 

biographies of Houston and Moorfield Storey. At one level, the two men appear similar: both 

held elite educational credentials, and both became known as the NAACP's foremost legal 

199 See Meier and Rudwick, "Attorneys Black and White"; Meier and Rudwick, "The Rise of the Black 
Secretariat." 

200 Spingarn and Studin also tried, unsuccessfully, to convince Cobb to accept the position of staff counsel within 
the national office. Cobb declined because he did not want to leave Washington, D.C. Arthur Spingarn to James 
Cobb, 27 May 1922, A.B. Spingarn Papers-LOC, Box 6, Folder "Jan.-June 1922"; James Cobb to Arthur Spingarn, 
14 June 1922, ibid. 

201 Meier and Rudwick, "Attorneys Black and White," 149-51. 

202 Mark Tushnet, NAACP Legal Strateg)\ 31-32. 
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advocates during their respective generations. But their lives in many ways stand in sharpest 

contrast. Although both attended Harvard Law School, their experiences there could not have 

been more different, a result not only of their class and race differences but also of the changing 

pedagogy and jurisprudence of the intervening fifty years. Whereas Storey "drifted pleasantly" 

through his two years of study there in 1866-67, engaged primarily in socializing at Boston high-

society parties and clubs,2<b Houston was excluded on race grounds from the fraternities and 

clubs that provided the focus of law school social life. Storey spent almost no time on his 

studies; Houston, who carried the extra burden of having to disprove assumptions that his race 

would make him an inferior student, devoted almost all of his time to study.204 Storey absorbed 

traditional jurisprudence with an emphasis on individual rights; Houston studied sociological 

jurisprudence with Roscoe Pound"05 and transformed its tenants into a vision of African-

American lawyers as social engineers. This vision in turn motivated his work for both the 

NAACP and Howard University Law School as dean.206 

Houston's early ethics encounters 

' " Mark De Wolfe Howe, Portrait of an Independent, 36. 

204 Genna Rae McNeil, Groundwork: Charles Hamilton Houston and the Struggle for Civil Rights, 45-52. 

2(b Houston's law school notebooks contain hundreds of pages of comprehensive notes, color-coded outlines, and 
abstracts of assigned articles and independent reading that would put any contemporary law student to shame. See 
Lecture Notes, Charles Hamilton Houston Papers, Box 163-5, folders 1, 3-5, 8-10, 16, 18, Moorfieid-Spingarn 
Research Center, Howard University. Houston's notes from Roscoe Pound's courses reflect careful study of the 
professor's ideas, capturing Pound expounding, for example, on the "(jjurist's duty . . . to discover the best means of 
conscious improvement" of the law and to concern oneself "not with what law is but with what it does . . . with the 
legal order we are trying to achieve through law." 

206 Genna Rae McNeil, Groundwork, 217. After his graduation from Harvard Law School in 1923, Houston 
settled in Washington, D.C., going into practice with his father and teaching part-time at Howard, as his father had. 
Houston soon became Vice Dean at Howard, and began the efforts that would transform that law school from an 
unaccredited night school to a fully accredited institution dedicated to training African-American lawyers to become 
civil rights lawyers and social engineers. Ibid. 
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Houston's early legal experiences also contributed to his understanding of the NAACP's 

litigation challenges. One of Houston's first cases vividly demonstrated to him the potential 

consequences of being accused of legal ethics breaches as a lawyer for an unpopular cause. The 

case involved disciplinary proceedings the state of Maryland instituted against Bernard Ades, a 

white lawyer for the Industrial Labor Defense (ILD), an organization with strong Communist 

party sympathies that sought to combat racial and other forms of injustice in the courts by 

providing legal representation to defendants wrongly charged with crimes. Ades had allegedly 

pressed offers of legal services on several unwilling defendants, including Euel Lee, an African-

American man who had been convicted of murder and sentenced to death. Another allegation 

was that Ades had convinced this client to bequeath his body to him and that Ades intended to 

give his client's body to the ILD to exhibit in a protest demonstration. The legal charges against 

Ades included improperly injecting himself into Lee's case for the purpose of asserting the views 

of the ILD rather than the interests of his client, stirring up litigation, solicitation of business, 

barratry, incitement of racial prejudice and making false statements about court officials to the 

media.207 

The state of Maryland sought Ades's disbarment on these charges, but Houston, with 

assistance from Thurgood Marshall, then newly graduated from Howard Law School, 

successfully defended Ades from the charges that he had unlawfully solicited business and stirred 

up racial prejudice. Ades received only a reprimand for his conduct in connection with the 

disposal of his client's body and criticisms of the courts.20S Houston later stated that he thought 

207 See Complaint, In re Ades, Charles Hamilton Houston Papers, Box 163-36, Folder 15. 

208 See//? re Ades, 6 F. Supp. 467, 482 (1934). 
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Ades was the best case he ever prepared.209 

Although he could not have known it at the time, the precedent Houston set in Ades 

would become important when the NAACP clashed with legal ethics authorities in hostile 

southern states in the 1950s and 1960s. It was also important in demonstrating to Houston the 

NAACP's vulnerability to legal ethics charges in hostile jurisdictions. Indeed, Houston's 

correspondence reflects his concern with this matter from the time he took over the NAACP's 

legal operations. 

Such concerns are reflected, for example, in 1937 correspondence between Houston and 

the chair of the Mobile, Alabama, branch of the NAACP. The branch had asked that the national 

office contact local school principals to urge "their cooperation in securing memberships and 

funds for promoting [a] proposed teachers' salaiy case here."210 In his reply, Houston declined 

this request, explaining that it "is impossible for the National Office to do this because that 

would open us up to the charge of fomenting litigation." Houston further cautioned that "you, 

yourself, must be careful to see that whatever you do, you do not put down too much in writing"; 

it "is one thing to talk to the principals and an entirely different thing to write them." Houston 

suggested that the branch send the principals a copy of an article on teacher salaiy equalization 

from The Crisis, which would "give them the ways and means of going about the matter of 

protecting their rights but it will not be any solicitation to them." Houston ended by reiterating 

that his reaction did not reflect a "disposition to shirk on our part" but only concern that "we 

Charles H. Houston to Walter White, 2 January 1940, Charles Hamilton Houston Papers, Box 163-25, Folder 
"Walter White 1940." 

210 Charles H. Houston to J.L. LeFlorc, Mobile, Alabama, 14 October 1927, NAACP Records, Group I, Box 5-
G, Folder "Mobile, Alabama, Oct.-Dec. 1937." 
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have got to watch out for every possibility of twisting the issues around so that we get ourselves 

in a jam."211 Forwarding this reply to Thurgood Marshall, Houston attached a memo warning 

"[t]hese letters would be all that would be needed for an Alabama court to hold you in contempt 

or to cause you to be indicted for champerty.""1" 

Attacks in the South 

After Houston left his full-time position with the NAACP in 1938,2B Thurgood Marshall, 

whom Houston had groomed to be his successor, assumed Houston's NAACP duties and turned 

his attention to the NAACP's school desegregation campaigns. Marshall brought to this job the 

same concern about the NAACP's vulnerability to legal ethics charges that Houston had 

displayed.214 

In his compelling accounts of the NAACP's litigation against segregated schools, 

Tushnet documents the many ways in which Marshall sought to guard the NAACP from attacks 

on the legal ethics front."lD Like Spingarn had many years before, Marshall strove to monitor the 

activities of local lawyers affiliated with the NAACP; like Spingarn, he sometimes succeeded 

and sometimes failed at this task. As Tushnet describes, the national NAACP ran into trouble at 

least once for supporting litigation when local counsel advanced living expenses to a plaintiff in 

Ibid.; see also Mark Tushnet, NAACP's Legal Strategy, 105 (describing Houston's concern that involvement 
in particular case might lead to charges of "trumped up" litigation). 

1 Houston left the NAACP to pursue advocacy on economic justice issues, a interest Houston found stifled at 
the NAACP. Houston litigation of civil rights issues against labor unions on behalf of African-American employees 
made foundational law on labor unions' duties of fair representation to the members. See, e.g., Steele v. Louisville 
& Nashville R.R. Co., 323 U.S. 192, 193 (1944). 

214 Tushnet, Making Civil Rights Law, 274. 

215 Ibid., 153 (counseling branch office that it could not suggest that students initiate lawsuits). 
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a test case.216 Indeed, fear about organizational liability for such possible legal breaches by its 

loosely controlled agents, especially cooperating lawyers in the field, was one factor in the 

NAACP's decision to split off its legal operations into a separate Legal Defense and Education 

Fund ("LDF") in 1939. 

Despite Marshall's caution, the NAACP faced attack in Southern states for alleged 

violations of legal ethics strictures. These attacks began in earnest after the U.S. Supreme Court 

decided Brown v. Board of Education in 1954. The state of Texas sued the NAACP after local 

counsel sent out letters urging students to apply to segregated colleges and go to segregated parks 

in order to create the facts to file test cases.217 In 1956, Texas had the NAACP Legal Defense 

and Education Fund enjoined against soliciting litigation anywhere in the state." ' Five other 

southern states—Georgia, Mississippi, South Carolina, Tennessee, and Virginia—adopted stricter 

anti-barratry statutes aimed at curtailing the NAACP's activities within their borders.219 

NAACP v. Button 

The NAACP and LDF decided to challenge the stricter new anti-barratry statutes enacted 

by a number of southern states in the wake of Brown by filing declaratory judgment actions 

216 Ibid., 372. 

217 Ibid., 272-73. 

218 Ibid., 372. 

219 Walter F. Murphy, "The South Counterattacks: The Anli-NAACP Laws," Western Political Quarterly 12 
(1959): 371-90, 374; Race Relations Law Reporter 2 (1957): 892-94. These initiatives were part of a broad 
campaign to cripple the NAACP's posl-Brown desegregation efforts, and included other legislative avenues as well, 
such as laws requiring political organizations to register and disclose their membership lists to the state, use of 
reporting and disclosure requirements under corporate and tax laws, and outright prohibitions against advocating 
school integration. See Murphy, "The South Counterattacks, 374-79; Race Relations Law Reporter 2 (1957), 892-
94. Many of these statutes were struck down by federal courts on constitutional grounds. See, e.g., NAACP v. 
Alabama, 357 U.S. 449 (1958) (striking down a statute that required NAACP to turn over its membership lists to the 
state on grounds that this mandate violated members' constitutional right to "freedom of association"). 
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against one such statute in federal district court in Virginia.220 While the old Virginia law had 

forbidden only the solicitation of legal business by "runners and cappers,"221 the new statute 

included a much wider criminal prohibition against such solicitation by any "agent for an 

individual or organization which retains a lawyer in connection with an action to which it is not a 

party and in which it has no pecuniary right or liability." Virginia's highest court upheld the 

constitutionality of this statute and concluded that certain of the NAACP's litigation activities 

violated this law and some ABA canons as well. In particular, the court said that the NAACP 

violated Canon 35, which restricted legal representation by lay intermediaries (and which 

Boston's ABA committee had added to the canons in 1928""), and Canon 47, a later addition 

that prohibited the "unauthorized practice of law." 

The NAACP appealed the Virginia court's ruling to the U.S. Supreme Court and the 

Court twice held oral argument in the case. At the time, no one knew the reason for this unusual 

step, but Tushnet's research has revealed that the Court's decision would have come out the other 

way had it not been for the resignations of two justices—Charles Whittaker and Felix Frankfurter-

-between the 1961 and 1962 terms.223 The first draft majority opinion, which Frankfurter wrote 

in 1961, concluded that "the state did not have to exempt the NAACP simply because its lawyers 

220 See NAACP v. Patty, 159 F. Supp. 503 (E.D, Va. 1958). On the stale's appeal to the U.S. Supreme Court, 
Justice Harlan wrote a majority opinion remanding the case to the district court with instructions to abstain from 
construing the contested portions of the Virginia's revised statutes until the state's courts had been given the 
opportunity to interpret them. See Harrison v. NAACP, 360 U.S. 167, 178-79 (1959). Button arose from the LDF's 
appeal from the state supreme court's unfavorable decision on remand. For greater detail on the procedural history 
of these cases, see Mark Tushnet, Making Civil Rights Law, 274-77. 

221 See note 67 above. 

222 See note 70 above. 

Tushnet, Making Civil Rights Law, 279. 



[From Buchanan to Billion . . . ] 

were 'moved not by financial gain but by the public interest.'"224 This would have been the 

outcome in the case had not the two new justices joining the Court in 1962, Byron White and 

Arthur Goldberg, altered the balance on the Court so that a majority voted in favor of striking 

down the statute.223 Luckily for the NAACP, the new majority opinion came out the opposite 

way from Frankfurter's, adopting the very distinction between conduct engaged in for 

nonpecuniary interests versus pecuniary gain that LDF had advocated in its brief. 

The Court's ruling in Button rested on the First Amendment, holding that "the activities 

of the NAACP, its affiliates and legal staff shown on this record are modes of expression and 

association protected by the First and Fourteenth Amendments which Virginia may not prohibit, 

under its power to regulate the legal profession, as improper solicitation of legal business."226 

Citing the ABA's advisory opinion in the Liberty League case,227 the Court further held that 

"[g]roups which find themselves unable to achieve their objectives through the ballot frequently 

turn to the courts. Just as it was true of opponents of New Deal legislation during the 1930s, for 

example, no less is it true of the Negro minority today. And under the conditions of modern 

government, litigation may well be the sole practicable avenue open to a minority to petition for 

redress of grievances."228 

224 Ibid., 278 (quoting Draft opinion, January 1962, Frankfurter Papers, Harvard Law School, Box 164, Folder 
4). 

White agreed with the majority that the state could not constitutionally prohibit "advising the employment of 
certain attorneys," but dissented in part because he agreed with sonic of Harlan's dissenting views about the dangers 
of control of litigation by lay intermediary organizations. Sec Button, 371 U.S. at 447 (White, J., concumngin part 
and dissenting in part). 

226 Button, 428-29. 

227 See note 191 above. 

Button, 429-30. The Court further acknowledged that its perspective was strongly influenced by a realpolitik 
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Closely tracking that brief and citing Ades, the legal ethics case Charles Houston had 

defended thirty years before, the Court announced that "regulations which reflect hostility to 

stirring up litigation have been aimed chiefly at those who urge recourse to the courts for private 

gain, serving no public interest."229 The Court reasoned that, since NAACP attorneys received 

very little compensation for their work, "there is no danger that the attorney will desert or subvert 

the paramount interest of his client to enrich himself or an outside sponsor.""'0 Thus, the Court 

concluded, the NAACP's attorneys could not constitutionally be held to Virginia's antibarratry 

laws because the litigation activities in which they were engaged were being conducted for 

political, and not pecuniary, ends. 

In a dissenting opinion, Justice Harlan, joined by Justices Clark and Stewart, accused the 

majority of ignoring a "formidable history" underlying rules against solicitation and intervention 

by lay intermediaries.2"5! Harlan argued that, "although these professional standards may have 

been born in a desire to curb malice and self-aggrandizement by those who would use clients and 

the courts for their own pecuniary ends, they have acquired a far broader significance during their 

sense of the true purposes underlying Virginia's new statute, noting: 

We cannot close our eyes to the fact that the militant Negro civil rights movement has engendered 
the intense resentment and opposition of the politically dominant white community of Virginia; 
litigation assisted by the NAACP has been bitterly fought. In such circumstances, a statute broadly 
curtailing group activity leading to litigation may easily become a weapon of oppression, however 
evenhanded its terms appear. Its mere existence could well freeze out of existence all such activity 
on behalf of the civil rights of Negro citizens 

Ibid., 435-36. 

22' Button, 440 (footnote omitted); cf. Brief for Petitioner, NAACP v. Cray, No. 61-44, 22-24, decided sub nom 
NAACP v. Button, 37] U.S. 415 (1963). 

230 Button, 443. 

1 Button, 456-57. 
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long development.""^2 After citing ample case law in support of his point, Harlan concluded: 

underlying this impressive array of relevant precedent is the widely 
shared conviction that avoidance of improper pecuniary gain is not 
the only relevant factor in determining standards of professional 
conduct. Running perhaps even deeper is the desire of the 
profession, of courts, and of legislatures to prevent any interference 
with the uniquely personal relationship between lawyer and client 
and to maintain [it] untrammeled by outside influences.23"' 

Fost-Button cases 

The Button distinction between protected attorney conduct, engaged in to further political 

interests worthy of First Amendment protection, and unprotected conduct of the same type 

engaged in for pecuniary aims, continues to drive the Supreme Court's legal ethics jurisprudence. 

In 1978, the Court reinforced the Button distinction in two companion cases decided on the 

same day. In Ohralik v. Ohio State Bar Association,"^ the Court upheld the state bar's 

prosecution of a personal injury lawyer for having engaged in unseemly behavior in aggressively 

soliciting two teenage clients involved in a car accident in violation of state bar rules prohibiting 

lawyers from soliciting clients. In In re Primus,"^ the Court invalidated South Carolina's 

prosecution, under disciplinary rules almost identical to those of Ohio, of an ACLU lawyer who 

had offered her services for free to a woman who had undergone involuntary sterilization. 

Distinguishing Ohralik, the Court in Primus explained, "This was not in-person solicitation for 

pecuniary gain. Appellant was communicating an offer of free assistance . . . [a]nd her actions 

232 Ibid., 457. 

233 Ibid., 460. 

234 436 U.S. 447, 468 (1978). 

235 436 U.S. 412(1978). 



[From Buchanan to Button . . . ] 

were undeitaken to express personal political beliefs and to advance the civil-liberties objectives 

of the ACLU, rather than to derive financial gain."2'6 The Court's analysis further relied on the 

parallels between the objectives, methods, and organizational structure of the ACLU and the 

NAACP, noting, for example, that in both cases the lawyers at issue were not expecting to obtain 

any personal financial reward from having taken the cases, but were instead '"organized as a 

staff and paid'" by the organization.237 

Most recently, the Court has continued to adhere to this rationale in Florida Bar v. Went 

For It, 7«c.,2jS in which it rejected a challenge to the constitutionality of state bar rules that 

prohibited lawyers from soliciting personal injury clients by mail within thirty days of an 

accident. Applying the standards applicable under its commercial speech doctrines, which 

accord lower levels of constitutional scrutiny to restrictions on commercial, as opposed to 

political, speech, the Court upheld the state bar rules on the ground that the harms the rules 

sought to prevent outweighed the infringement on attorneys' First Amendment rights. 

In short, under the line of cases originating in Button, state bar rules against client 

solicitation cannot constitutionally be applied against lawyers organized into nonprofit "public 

interest" organizations pursuing social or political objectives, but continue to be enforceable 

against individual lawyers who represent clients—even, presumably, the same clients in the same 

cases—under contingency fee or fee for service arrangements. Thus, an informal practice norm 

adopted by a tiny group of elite lawyers in the 1910s became formally embodied in the law of the 

236 In re Primus, 422. 

237 Ibid., 429 (quoting Button, 434 (Harlan, J. dissenting)). 

23S 515 U.S. 618,635(1995). 
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U.S. Supreme Court only after it was litigated half a century later. 

From Buchanan to Button 

Button generated some criticism, largely forgotten today. Most notably, civil rights 

commentator Derrick Bell, in his classic article, "Serving Two Masters," forcefully argued that 

the Court's exemption of public interest lawyers from certain legal ethics strictures harmed the 

purported beneficiaries of school desegregation litigation.2"19 In words echoing Harlan's, Bell 

writes that "the 'divided allegiance' between client and employer which Justice Harlan feared 

would interfere with the civil rights lawyers' 'full compliance with his basic professional 

obligation' has developed in a far more idealistic and dangerous form," and that lawyers working 

for idealistic motives, rather than pecuniary ones, who most need ethical policing.240 In Bell's 

words: "Idealism, though perhaps rarer than greed, is harder to control.""41 

Bell's article has in turn spawned an immensely thoughtful literature on the ethics of 

public interest practice." " That literature has lost sight, however, of Bell's identification of 

239 Bell makes a persuasive case that civil rights lawyers took the wrong track in the posl-Brown era in insisting 
on schools' racial balance over other goals related to improving African-American children's educational 
experiences. Bell claims that, if the "real" clients in these cases—the parents and children in whose names the cases 
were filed—had decided case strategy, they would have made very different decisions about remedial priorities than 
did the NAACP's national office, which directed a uniform, coordinated litigation plan insisting on full 
desegregation as the only permissible remedy. Derrick A. Bell, Jr., "Serving Two Masters: Integration Ideals and 
Client Interests in School Desegregation Litigation," Yale Law Journal 85 (1976), 470, 504-505. 

240 Ibid., quoting Button, 460-62 (Harlan, J., dissenting). 

241 Bell, "Serving Two Masters," 504-05. 

242 Classics in this genre include Deborah L. Rhode, "Class Conflicts in Class Actions," Stan'font Law Review 34 
(1982): 1183-1262; David Luban, Lawyers and Justice: An Ethical Study (Princeton: Princeton University Press, 
1988), 341-57; Paul R. Tremblay, "Toward a Community-Based Ethics for Legal Services Practice," UCLA Law 
Review 37 (1990): 1101-56; Stephen Ellmann, "Client-Cenleredncss Multiplied: Individual Autonomy and 
Collective Mobilization in Public Interest Lawyers' Representation of Groups," Virginia Law Review 78 (1992): 
1103-73; Gerald P. Lopez, Rebellious Lawyering (Boulder: Wcstview Press, 1992); William H. Simon, "The Dark 
Secret of Progressive Lawyering: A Comment on Poverty Law Scholarship in the Post-modern, Post-Reagan Era, 
University of'Miami Law Review 48 (1994): 1099-1114; Richard Delgado, "Rodrigo's Eleventh Chronicle: Empathy 
and False Empathy," California Law Review 84 (1996): 61 -100; William B. Rubcnstein, "Divided We Litigate: 



[From Buchanan to Button . . . ] 

Button as a juncture at which American conceptions of public interest law may have gotten on 

the wrong track. My research suggests a return to that question, especially with respect to the 

possible class and race implications of excluding all forms of fee-for-service representation from 

the definition of public interest practice. This is not the place to undertake a full examination of 

these issues,24j but the questions one might ask include: Does the Button exclusion of all fee-for-

service arrangements from the definition of public interest practice create a system dominated by 

those whose elite education, class, and other resources provide a safety net making employment 

at minimal compensation in nonprofit organizations feasible? Put otherwise, docs the rigid 

distinction Button draws between public and private interest promote the practice of public 

interest law by the Moorfield Storeys of our profession but not by Gilchrist Stewarts and 

Anthony Hawkins? Finally, if client exploitation is the core concern underlying the Button line 

of Supreme Court cases, why not focus on that issue directly, rather than carving a distinction 

based on pecuniary versus nonpecuniary intent, yet another variant on the public/private 

distinction that has proved so unsatisfactory in other areas?244 All of these arc provocative, 

Addressing Disputes Among Group Members and Lawyers in Civil Rights Campaigns," Yale Law Journal 106 
(1997): 1623-81; Peter Margulies, "Mulliple Communities or Monolithic Clients; Positional Conflicts of Interest and 
the Mission of the Legal Services Lawyer," Fordham Law Review 67 (1999): 2339-76. A related literature on the 
ethics of individual client representation in the poverty law context has also emphasized the need for "collaborative" 
or "client-centered" lawyering that is sensitive to the expressed interests of clients and engages in a process of 
dialogue in lieu of lawyer domination. See, e.g., Robert D. Dinerstein, "Client-Centered Counseling: Reappraisal 
and Refinement," Arizona Law, Journal 32 (1990): 501 -604; Binny Miller, "Give Them Back Their Lives: 
Recognizing Client Narrative in Case Theory," Michigan Law Review 93 (1994): 4S5-576; Lucie F. White, 
"Subordination, Rhetorical Survival Skills, and Sunday Shoes: Notes on the Meaning ofMrs. G.," Buffalo Law 
Review 3$ (1990): 1-58. 

243 For a preliminary attempt at addressing some of these questions, see [author identity removed] (symposium 
essay forthcoming by author). 

Examples of the large literature deconstructing the public/private distinction include Adriennc D. Davis, "The 
Private Law of Race and Sex: An Antebellum Perspective" 5 1 Stanford Law Review (1999): 221 - 88 (showing how 
private law played at least as significant a role as public law in defining race and sex relationships in antebellum 
period); Jody Freeman, "The Private Role in Public Governance," New York University Law Review 75 (2000): 543-
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difficult questions raised by an examination of the ways in which legacies of class and 

professional power are embedded in our contemporary legal ethics norms, including conceptions 

of public interest law practice. 

CONCLUSION 

The NAACP's litigation campaigns on behalf of African-American civil rights are 

essential to understanding U.S. lawyers' use of the courts to achieve social justice aims. But that 

story has thus far been told with very little focus on what the NAACP's nontraditional litigation 

techniques meant to traditional views of the litigation process as embodied in formal legal ethics 

pronouncements. In this article I have taken that perspective by exploring the intersection 

between the NAACP's legal work and the traditional legal ethics rules being enforced by bar 

associations in the jurisdiction from which the NAACP's first national legal committee operated. 

My account of how the Court moved from Buchanan to Button contributes a missing 

chapter to a far larger, complex story about the transformation of American jurisprudence and 

legal practice during the first decades of the twentieth century. That story includes the shift from 

the a priori, individualistic approach of late nineteenth century jurisprudence to the 

consequentialism and group orientation of Legal Realism, the lowering of rigid procedural and 

jurisdictional bars to class actions and other nontraditional forms of litigation, and the 

replacement of notions of a consensual "public interest" with ideas of interest group pluralism. 

Another aspect of these transformations, I have suggested, involved a rethinking of traditional 

675; Julius Getman, "Labor Law and Free Speech: The Curious Policy of Limited Expression," Maryland Law 
Review A3 (1984): 4-22 (criticizing use of public/distinction to curtail free speech rights in labor context); Frances 
Olson, "Constitutional Law: Feminist Critiques of the Public/Private Distinction," Constitutional Commentary 10 
(1993): 319-27 (presenting basic feminist critique of public/private distinction): see generally "A Symposium: The 
Public/Private Distinction," Pennsylvania Law Review 130 (1982): 1289-1608. 
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legal ethics strictures—a process that began with a small group of elite practitioners' adoption of 

infonnal practice norms in the 1910s that exempted their own activities from ethics rules they 

were enforcing against others. 
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" i - iv-fi ifii.ri'.'d V.V.'LL-, !K5 first 
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^ 

\ ^ Smithsonian Department of Anthropology *--**4 

The Identity of Red Thunder Cloud 

by Ives Goddard 

[This article appeared in the April 2000 issue of the Society for the Study of Indigenous 
Languages of the Americas Newsletter and is reprinted here by courtesy of the Society.] 

Red Thunder Cloud, whose 
death on January 8, 1996, was 
widely noted as also being the 
death of the Catawba language, 
was one of the most colorful 
and enigmatic figures in 
American Indian linguistics in 
the twentieth century. His claim 
that he was a Catawba and a 
native speaker of the language, 
doubted by some and defended 
by others, can now be 
definitively evaluated. But 
while enough information is 
now available to give a good 
picture of who he was and 
where he came from, his life 
and his work still raise 
challenging and fascinating 
questions. 

Red Thunder Cloud introduced 
himself to Frank G. Speck, 
Professor of Anthropology at 
the University of Pennsylvania, 
in a letter of May 14, 1938. He 
states that he is "a 16 year old 
Catawba Indian and a Junior at 
Southampton High School" on 

Long Island.- He guesses that 
he was a "little fellow" when 
Speck visited the Catawbas 

(whose reservation was in Rock Hill, South Carolina), but says that "as a very young boy 
I was brought up among the Narragansett Indians of Rhode Island. I have only been living 
with the Shinnecocks since July 27, 1937." He says that he has studied American Indians 
since he was in the fourth grade and has visited many eastern groups, including several in 
Virginia, "though I was a tot when I visited some of them." He reports plans to leave in 
August "for my home down on the Catawba Reservation" in South Carolina, and then to 

Dr. Ives Goddard (I.) of the Smithsonian Institution's Department of 
Anthropology interviews Red Thunder Cloud (r.) about his writings and 
Indian medicines on display at the Oktoberfest street fair on South Main 
Street, Providence, R.I., October, 1981. 
(Photo by Moses Goddard) 
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travel to Haskell Indian Institute in Lawrence, Kansas. He mentions the interest of 
Shinnecock Indians on Long Island in learning about their language and his desire to help 
them in this, referring to a letter from Speck to a Shinnecock named Running Eagle 
replying to inquiries on this subject. He says that he intends to obtain a copy of Gatschet's 
Catawba sketch and inquires about the price of a "vocabulary" that he understands Speck 

has published.- "Fortunately for us the Catawbas our language is not entirely lost. Besides 
the lady you mentioned in your letter [sc. to Running Eagle] I think that there are two 
others of our tribe who still speak the language down to Catawba." He makes no claim 
that he knows any Catawba and does not refer to any member of his family. He signs 
himself "Chief Red Thunder Cloud." 

When Frank T. Siebert, Jr., was doing fieldwork on Catawba in April, 1941, a local 
schoolteacher told him of receiving correspondence from Red Thunder Cloud, who 
claimed to know the language. A month later Siebert met him at the Gramercy Boys' Club 
in New York. Siebert often recalled his surprise on being approached by what appeared to 
be a young black man wrapped Indian-style in a blanket. In two or three hours of 
elicitation he obtained a couple of dozen Catawba words and somewhat fewer numbers, 
covering slightly more than three pages of a small exam book. His recollection years later 
was that Red Thunder Cloud knew considerably more than this, "between 100 and 250 
words, ... numeral count up to ten, and occasional short expressions." Red Thunder 
Cloud also told him two traditions, one of tying buffalo hoofs to the feet to lure enemies 
into an ambush, and one of using rattlesnake venom on pine needles as booby traps. He 
said he had learned Catawba from his grandmother, Ada McMechen (Blue Moccasin), 
who had died about 1924. Siebert thought that he might have remembered some Catawba 
from his grandmother but had supplemented his recollections from published materials. 
He considered a Catawba-speaking black grandmother possible, since Sally Brown 
Gordon had reported once meeting in a market in Charlotte, North Carolina, a black 
woman who spoke good Catawba. But Siebert recognized the two war practices Red 
Thunder Cloud described as the same ones attributed to the Catawbas of the 1750's in 

James Smith's captivity narrative.-

Beginning in 1938, Red Thunder Cloud worked for Speck on small projects collecting 
ethnographic data and folklore among Long Island Indians, and he received from him 
some training in "field methods of recording notes etc." He also collected among the 
Montauk, Shinnecock, and Mashpee for George G. Heye (Museum of the American 

Indian) and for the American Museum of Natural History.— During this period he also 
published several papers on Long Island ethnography and folklore, and he amassed a large 
collection of photographs of Long Island Indians.- In December, 1943, he spent two 
weeks at Penn "furnishing information about the ... language of the Catawba tribe," 
recording songs, and aiding in ethnobotanical research. A statement that he "assisted 
Speck in informant courses" at Penn implies additional informant work, which a vita he 
prepared in 1973 refers to as "dictat[ing] ... Catawba Texts to Anthropology Classes," but 

Speck seems never to have published any linguistic data from him.- Also in 1943, he told 
Speck the tradition regarding the use of rattlesnake venom, crediting it to his 
grandmother Ada McMechen, who had "learned it from her grandmother, Mildred Harris, 
a woman who died sometime before 1900 at the age of 99. Both women were of Catawba 

descent."-
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With a letter of introduction from Speck, Red Thunder Cloud made his first visit to the 
Catawbas, for about two weeks, in February, 1944. Later, most likely in 1945, he spent 
about six months studying the language intensively with Sam Blue and Sally Gordon, as 
recalled by Sam Blue's grandson, Chief Gilbert Blue. In defending Red Thunder Cloud's 
reliability as a fieldworker in 1946, Speck stated that "he speaks Catawba, as we know for 
a certainty."- When interviewed in 1957 by William C. Sturtevant (then of the Bureau of 
American Ethnology and now of the Dept. of Anthropology, Smithsonian Institution), 
Sam Blue and his daughter-in-law Lillian said that they doubted Red Thunder Cloud was 
an Indian. Sam Blue thought that he had learned the few words of Catawba that he knew 
from Speck's books. In a letter to Speck written after his return, Red Thunder Cloud 
defended himself against this suspicion.-

Red Thunder Cloud introduced himself to Sturtevant in a 1958 letter offering aid in 
contacting eastern Indian groups and survivors, including three speakers of Wampanoag: 
"My mother is a Catawba Indian and my father a native of Tegucigalpa, Honduras of 
Honduran and Puerto Rican parentage. I speak Catawba, Spanish and Pourtegeese and 
am able to find myself in Cayuga, Seneca, Mohawk, Narragansett, Micmac, 
Passamaquoddy, Penobscot, Creek and have some smattering of Choctaw, Sioux, 
Winnebago in addition to being able to recognize some of the other Indian languages 

when I hear them spoken. ' — 

In 1964 and 1965 Red Thunder Cloud worked with G. Hubert Matthews, then at MIT, to 
document the Catawba language. Their 1967 publication of five texts (two dated to 
February, 1944) included information on Red Thunder Cloud's family history and a . 
genealogy that indicates which relatives (all on his mother's side) were Catawbas and * v^, \ 
which of these spoke Catawba. His full name is given as Carlos Ashibie Hawk Westez. A®***], ^U, 
His father is Carlos Panchito Westez, and his mother is Roberta Hawk. His father's P* ^ 
parents are Teodoro Sanchez (from Honduras) and Feliciana Mendoza (from Puerto yV̂ A~' 
Rico), and his mother's parents are William Ashibie Hawk (a Catawba speaker, son of 
Robert Hawk and Susan Scott Cobbs) and Ada McMechen (not a speaker, daughter of 
George McMechen and Mildred Harris). Earlier generations on his mother's side are also 
given. In defending the authenticity of Red Thunder Cloud's Catawba to C.F. Voegelin, 
the editor of the International Journal of American Linguistics, Matthews referred to the 
genealogy as one that Sam Blue and Red Thunder Cloud "were able to work out" and *? . . t V ' i ^ 
which "linked him with Catawba that Chief Blue knew." Red Thunder Cloud specifically M^ »^ 
claimed that he had learned Catawba from his mother's father, also called Strong Eagle, a • if . «<* ^ 
lawyer who graduated from Yale Law School and died in 1941. He gave his mother's \ > A 
Indian name as Singing Dove.11 I y? / 

Red Thunder Cloud was frequently mentioned in local media. He once sued the town of 
Southampton for $100,000 for "damages to the cultural development of Catawba Indian 
language" after the town dog warden destroyed nine of his dogs, which he had taught 
Catawba commands. Some of his activities, with further references, are described in the 
obituary and the note on media reports by Victor Golla in SS1LA Newsletter 15.1:2, 4-5 
(1996). He was a familiar figure at local fairs in New England, selling a line of herbal 
medicines under the name "Red Thunder Cloud's Accabonac Princess American Indian 
Teas" ("fresh from the American forest to you"). He also reported that he had "rescued 

<&* 
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some Montauk vocabulary from oblivion," and sometimes claimed to speak Montauk.— 
He was married for a time to Jean Marilyn Miller (Pretty Pony), said to be a Blackfeet, 
who appeared with him at powwows and other presentations. 

On his death certificate, based on information provided by his friend Leonor Pefia of 
Central Falls, R.I., his name is given as Carlos Westez (with aliases Red Thunder Cloud 
and Namo S. Hatirire) and his occupation as "Shaman." He is described as having been 
born in Newport, R.I., May 30, 1919, the son of Cromwell West and Roberta (Hawk) 
West. In the subsequent probate documents, his sister, a retired member of the faculty of 
the University of Maryland at Baltimore, appears as administrator, and his name is given 
as Ashbie Hawkins West, the name under which he had been enrolled in high school (with 
a recorded birth date of May 30, 1922) in the year he wrote to Speck and by which he 

was first known to the Shinnecocks.— In fact, his full name at birth was Cromwell 
Ashbie Hawkins West. He was enumerated as Cromwell A. West in the 1920 census and 
used the name Cromwell West when he was employed at the Newport City Wharf, 1935-
1937, as a watchman and later a chauffeur. His father was Cromwell Payne West, a 
drugstore proprietor in Newport 1917-1937, who is listed in the 1900 and 1920 censuses 
as a black man born in Pennsylvania in 1891. By 1894 his father's father, Theodore D. 
West (born in Virginia), and his father's mother, Elizabeth R. West (born in 
Pennsylvania), had moved with his father to Newport, where his grandfather worked as a 

barber (or "hairdresser").— From about 1929 to 1933 Roberta West was not listed as 
being in Newport, and Leonor Peiia believes that during this time she lived with her 

children in North Carolina, near the Catawba Reservation.— 

The name Carlos Ashibie Hawk Westez is a transparent modification of the name 
Cromwell Ashbie Hawkins West, given that the father's name in the 1967 genealogy is 
Carlos Panchito Westez instead of Cromwell Payne West. If everywhere in this genealogy 
Ashibie is changed to Ashbie, Hawk to Hawkins, and Westez to West, it becomes on the 
mother's side the genealogy of Roberta West, who was born Roberta M. Hawkins in 
Baltimore in 1891. (She also used the names Roberta M.B. West and Roberta C. West.) 
Roberta Hawkins1 father was William Ashbie Hawkins (1862-1941; LL.B. Howard Law 
School, 1892), one of the first black lawyers in Baltimore and a prominent civic leader, 
born the son of the Rev. Robert Hawkins and Susan (Cobb) Hawkins in Lynchburg, Va. 
Her mother was born Ada M. McMechen (/makmekan/), the daughter of George H. and 
Mildred McMechen of Wheeling, W. Va. George H. McMechen's occupation is given as 
"plasterer" and "mechanic." Ada McMechen Hawkins' younger brother, George William 
Frederick McMechen (1871-1961; B.A. Morgan College, 1895; LL.B. Yale Law School, 
1897), Ashbie Hawkins' law partner, was another prominent member of Baltimore's black 
community; the business and economics building at Morgan State University in Baltimore 

is named for him.— 

Red Thunder Cloud also mentioned that he had a cousin Gerald Brown (Running Beaver; 
d. 1952) who spoke Catawba, the son of his mother's sister, Hazel Hawk, and William 
Brown. Roberta West had a sister Aldina Haynes (d. 1940), who briefly lived in Newport 
under the name Aldina H. Brown in the 1930's, but W. Ashbie Hawkins' 1941 obituary 
mentions only two grandchildren, who were presumably Red Thunder Cloud and his 

17 

sister.— 
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Cromwell Ashbie Hawkins West's life as Red Thunder Cloud confronts us with basic 
questions of race and identity that are emblematic of our age.~ His successful life-long 
masquerade puts him in a class with the Englishman who was the Ojibway Grey Owl 
(1886-1936) and the African American who was the Blackfoot Buffalo Child Long Lance 
(d. 1932), both the subjects of films. But Red Thunder Cloud's accomplishment in 
becoming a speaker of Catawba puts him outside the class of ordinary impostors, and the 
not insignificant work he did on Catawba leaves us as linguists with challenging problems 
of interpretation and evaluation. 

Sources: 

1 Letter, Red Thunder Cloud to F.G. Speck, May 14, 1938, American Philosophical 
Society. 

A.S. Gatschet, "Grammatic Sketch of the Catawba Language," American 
Anthropologist, n.s., 2:527-49 (1900); F.G. Speck, Catawba Texts, 1934. 

Letter, F.T. Siebert to I. Goddard, October 6, 1965; Siebert papers, APS; Jon Marcus 
(Associated Press), "Did Language Die with 'Last Catawba'; Death Leaves Questions No 
Tongue Can Answer," Seattle Times, March 3 1, 1996, p. A8; An Account of the 
Remarkable Occurrences in the Life and Travels of Col James Smith (2nd. ed., 
Cincinnati, 1870), p. 22. 

Red Thunder Cloud to W.C. Sturtevant, October 25, 1958; Edmund S. Carpenter, p.c. 

"Surviving Folktales and Herbal Lore Among the Shinnecock Indians of Long Island," 
Journal of American Folklore 58, 1945; "A Study of the Long Island Indian Problem," 
Bulletin of the Massachusetts Archaeological Society 5(2): 17-19, 1944; "An 
Ethnological Introduction to the Long Island Indians," BMAS 6(3):39-42, 1945; "A 
Selection of Montaukett Indian Photographs: Red Thunder Cloud Collection," The 
History and Archaeology of the Montauk Indians, Suffolk County Archaeological 
Association (Lexington, Mass., 1979), pp. 203-218. 

"What's Good for Tummyache, Heap Big Chief?" Philadelphia Bulletin, December 27, 
1943; Pennsylvania Gazette 42(5): 10, 1944; G. Hubert Matthews and Red Thunder 
Cloud, "Catawba Texts," UAL 33(l):7-24, 1967; Red Thunder Cloud's vita prepared for 
History Department, Long Island University, Southampton, N.Y. 

n 

Edmund S. Carpenter and Royal B. Hassrick, "Some Notes on Arrow Poisoning Among 
the Tribes of the Eastern Woodlands," Proceedings of the Delaware County Institute of 
Science, 10(2):45-52, 1947, esp. pp. 49-50. 

8 Letter, Red Thunder Cloud to F.G. Speck, March 7, 1944, APS; letter, G.H. Matthews 
to C.F. Voegelin, April 12, 1966; David Perlmutt, "Catawba Language Lives Despite 
Thunder Cloud's Death," Charlotte Observer, January 17, 1996, p. 1C; Chief Gilbert 
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Blue, p.c; BMAS1 (3):62, April 1946. 

9 W.C. Sturtevant fieldnotes, interviews with Sam Blue and Lillian Blue, July 30 and 31, 
1957. 

10 Letter, Red Thunder Cloud to W.C. Sturtevant, October 25, 1958. 

11 "Indian Aids Linguist in Catawba Studies," New York Times, February 28, 1965; 
Matthews and Red Thunder Cloud, p. 7; letter, G.H. Matthews to C.F. Voegelin, April 
12, 1966; "Field Chief Red Thunder Cloud," The East Hampton Star, March 25, 1971; 
Moses Goddard, slides taken October, 1981, Providence, R.I. 

12 Bob Wacker, "Indian Wants Town to Pay for Slain Dogs," Newsday, September 28, 
1979; Phyllis Funke, "Indian Culture at L.I. Outpost," New York Times, August 26, 1973; 
M. Goddard, slides; Barbara Graymont, p.c. 

Worcester County, Mass., Probate Court; Worcester Vital Records Office; Faculty 
records, University of Maryland at Baltimore; Southampton High School student records; 
letter, John Strong to W.C. Sturtevant, November 23, 1993. 

Division of Vital Records, Rhode Island Department of Health; Newport Directory, 
1899-1901, 1917-1937; Twelfth Census of the U.S., 1900; Fourteenth Census of the 
U.S., 1920. (When contacted, Red Thunder Cloud's sister declined to be interviewed 
about herself or brother, and none of the information in this note was obtained from her.) 

i s 

Leonor Pena, p.c. 

16 Who's Who of the Colored Race 1:132-33,1915; "Ashbie Hawkins, Attorney for 50 
Years, Dies at 78," Baltimore Afro-American, April 12, 1941; "Rites Set For McMechen, 
First Graduate of Morgan," Baltimore Sun, February 25, 1961; "George McMechen dies, 
rites held last Sunday," Baltimore Afro-American, March 4, 1961; Tenth Census of the 
U.S., 1880; Roger W. Tuttle, ed., Biographies of Graduates of the Yale Law School, 
J824-J899 (New Haven, 1911); "The Road from Frederick to Thurgood," on-line 
research project of the Maryland State Archives. 

17 Matthews and Red Thunder Cloud, pp. 7-8; Newport Directory, 1933-1934; n. 16. 

18 E.g., U.S. Census 2000, questions 7 and 8. 

(This report owes m u c h to information from Edmund S. Carpenter and William C. Sturtevant, including extensive files, 
and was greatly facil i tated by the assistance of Andrew Boisvert and other staff of the Rhode Island Historical Society; 
Phyllis Waters, University of Maryland Archives; Richard Behles, University of Maryland at Baltimore; Vivian Fisher, 
Morgan State University; Robert S. Cox, APS; Martin J. Hackett, University of Pennsylvania Archives; Thomas Blumer; Wes 
Taukchiray; and others acknowledged in the sources.) 
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H o w the NAACP B e g a n 

By Mary White Ovington (As originally printed in 1914) 

The National Association for the Advancement of Colored People is five years ol< 
it is believed, to have a history; and I, who am perhaps, its first member, have be 
person to recite it. As its work since 1910 has been set forth in its annual reports, 
my task to show how it came into existence and to tell of its first months of work. 

In the summer of 1908, the country was shocked by the account of the race riots 
Illinois. Here, in the home of Abraham Lincoln, a mob containing many of the tow 
citizens," raged for two days, killed and wounded scores of Negroes, and drove 
the city. Articles on the subject appeared in newspapers and magazines. Among 
the Independent of September 3d, by William English Walling, entitled "Race W; 
After describing the atrocities committed against the colored people, Mr. Wallin 

" Either the spirit of the abolitionists, of Lincoln and of Lovejoy must be re^ 
we must come to treat the Negro on a plane of absolute political and socia 
or Vardaman and Tillman will soon have transferred the race war to the N< 

And he ended with these words, "Yet who realizes the seriousness of the situatior 
and powerful body of citizens is ready to come to their aid?" 

It so happened that one of Mr. Walling's readers accepted his question and answ 
years I had been studying the status of the Negro in New York. I had investigatec 
conditions, his health, his opportunities for work. I had spent many months in the 
the time of Mr. Walling's article, I was living in a New York Negro tenement on a 
And my investigations and my surroundings led me to believe with the writer of 
"the spirit of the abolitionists must be revived." 

THE NAACP IS BORN 

So I wrote to Mr. Walling, and after some time, for he was in the West, we met in 
First week of the year of 1909. With us was Dr. Henry Moskowitz, now prominent 
administration of John Purroy Mitchell, Mayor of New York. It was then that the N 
Association for the Advancement of Colored People was born. 

It was born in a little room of a New York apartment. It is to be regretted that the 
minutes of the first meeting, for they would make interesting if unparliamentary j 
Walling had spent some years in Russia where his wife, working in the cause oft 
had suffered imprisonment; and he expressed his belief that the Negro was treat 
inhumanity in the United States that the Jew was treated in Russia. As Mr. Walling 
we listened with conviction. I knew something of the Negro's difficulty in securin 
employment in the North and of the insolent treatment awarded him at Northern 
restaurants, and I voiced my protest. Dr. Moskowitz, with his broad knowledge c 
among New York's helpless immigrants, aided us in properly interpreting our fai 
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talked and talked voicing our indignation. 

LINCOLN'S BIRTHDAY 

Of course, we wanted to do something at once that should move the country. It w 
not choose Lincoln's birthday, February 12, to open our campaign? We decided, 
wise, immediate action would be the issuing on Lincoln's birthday of a call for a r 
conference on the Negro question. At this conference we might discover the bee 
of that "large and powerful body of citizens" of which Mr. Walling had written. 

And so the meeting adjourned. Something definite was determined upon, and oi 
to call others into our councils. We at once turned to Mr. Oswald Garrison Villan 
the N.Y. Evening Post Company. He received our suggestions with enthusiasm, z 
securing the co-operation of able and representative men and women. It was he 
Lincoln's birthday call and helped to give it wide publicity. I give the Call in its e 
signatures since it expresses, I think, better than anything else we have publishe 
those who are active in the Association's cause. 

"The celebration of the Centennial of the birth of Abraham Lincoln, widespread E 
may be , will fail to justify itself if it takes no note of and makes no recognition oft 
and women for whom the great Emancipator labored to assure freedom. Besides 
rejoicing, Lincoln's birthday in 1909 should be one of taking stock of the nation's 
1865. 

"How far has it lived up to the obligations imposed upon it by the Emancipation I 
How far has it gone in assuring to each and every citizen, irrespective of color, tl 
opportunity and equality before the law, which underlie our American institutior 
guaranteed by the Constitution? 

DISFRANCHISEMENT 

"If Mr. Lincoln could revisit this country in the flesh, he would be disheartened a: 
He would learn that on January 1, 1909, Georgia had rounded out a new confede 
disfranchising the Negro, after the manner of all the other Southern States. He wc 
the Supreme Court of the United States, supposedly a bulwark of American liber 
every opportunity to pass squarely upon this disfranchisement of millions, by laM 
discriminatory and openly enforced in such manner that the white men may vote 
men be without a vote in their government; he would discover, therefore, that ta 
representation is the lot of millions of we 
the economic progress and welfare of an 

alth-producing American citizens, in wh 
entire section of the country. 

"He would learn that the Supreme Court, 
judges in the Berea College case, has 
may 'make it a crime for white and colored 
same time, or appear in an assemblage 
political nature in which all citizens, without 

"In many states Lincoln would find justice: 
a community to pass upon the liberties 
women, for whose freedom a hundred thfcmsand 
which they pay first-class fares for third-
places of entertainment; he would obs 
in preparing the Negro through education 

SILENCE...MEANS APPROVAL 

and 

serve 

""Added to this, the spread of lawless attacks upon the Negro, North, Southand V 
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according to the official statement of or 
1 down the principle that if an individua 

persons to frequent the same market 
citizens convened to consider questioi 

regard to race, are equally interests 

enforced, it at all, by judges elected fr 
lives of another. He would see the bl; 

of soldiers gave their lives set a; 
i^lass service, and segregated in railway 

that State after state declines to do its 
for the best exercise of citizenship." 
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neither sex nor age nor youth, could but shock the authorof the sentiment that 'g 
people, by the people, for the people; should notperish from the earth.' 

"Silence under these conditions means tacit approval. The indifference of theNor 
responsible for more than one assault upon democracy, and every suchattack re 
unfavorably upon whites as upon blacks. Discrimination once permittedcannot b 
history in the South shows that in forging chains for theNegroes the white voters 
chains for themselves. 

'A house divided against itself cannot stand'; this government cannot exist half-sli 
any better today than it could in 1861." 

Hence we call upon all the believers in democracy to join in a national conferenc 
discussion of present evils, the voicing of protests, and the renewal of the strugg 
political liberty." 

This call was signed by: Jane Adams, Chicago; Samuel Bowles (Springfield Repul 
L. Bulkley, NewYork; Harriet Stanton Blatch, NewYork; Ida Wells Barnett.Chicac 
Clement, Boston; Kate H. Claghorn, NewYork; Prof. John Dewey, NewYork;Dr. \ 
Atlanta; Mary E. Dreier, Brooklyn; Dr. John L. Elliott, New York; Wm.Lloyd Garris 
Francis J. Grimke, Washington, D.C.; William Dean Howells, NewYork; Rabbi En-
Chicago; Rev. John Haynes Holmes, NewYork; Prof. Thomas C.Hall, NewYork; F. 
New York; Florence Kelley, New York; Rev. Frederick Lynch.New York; Helen M 
John E. Milholland, NewYork; Mary E. McDowell, Chicago;Prof. J. G. Merrill, Co: 
Henry Moskowitz, New York; Leonora O'Reilly, NewYork; Mary W. Ovington, Ne 
Charles H. Parkhurst, NewYork; Louis F. Post.Chicago; Rev. Dr. John P. Peters, K 
Jane Robbins, NewYork; Charles EdwardRussell, NewYork; Joseph Smith, Bosto: 
Spencer, New York; William M. Salter.Chicago; J. G. Phelps Stokes, New York; Ju 
Stafford, Washington; Helen Stokes,Boston; Lincoln Steffens, Boston; President C. 
Western Reserve University;Prof. Wi. I. Thomas, Chicago; Oswald Garrison Villa 
Evening Post; RabbiStephen S. Wise, New York; Bishop Alexander Walters, New 
William H. Ward, NewYork; Horace White, New York; William English Walling, T 
D. Wald, NewYork; Dr. J. Milton Waldron, Washington, D.C.; Mrs. Rodman Whar 
Philadelphia; Susan P.Wharton, Philadelphia; President Mary E. Wooley, Mt. Hoi; 
Prof. CharlesZueblin, Boston.* 

CONFERENCE CALL 

It was thus decided that we should hold a conference, and the next two months w 
arranging for it. Among the men and women who attended those first committee: 
Bishop Alexander Walters, Mr. Ray Stannard Baker, Mr. Alexander Irvine, Dr.Ow 
Mr. Gaylord S. White, Miss Madeline Z. Doty, Miss Isabel Eaton, besidesmany of 
signers of the Call. It was agreed that the conference should be byinvitation only 
open meeting at Cooper Union. Over a thousand people wereinvited, the Charit 
Hall was secured, and, on the evening of May, 30th, theconference opened with ; 
reception at the Henry Street Settlement, given by MissLillian D. Wald, one of thi 
first and oldest friends. The next morning ourdeliberations began. 

We have had five conferences since 1909, but I doubt whether any have been so 
aquestioning surprise, amounting swiftly to enthusiasm, on the part of the white ] 
inattendance. These men and women, engaged in religious, social and educatioi 
first time met the Negro who demands, not a pittance, but his full rights in thecor 
They received a stimulating shock and one which they enjoyed. They did notwai 
meeting. We conferred all the time, formally and informally, and theAssociation 
days many of the earnest and uncompromising men and women whohave since \ 
unfalteringly in its cause. Mr. William Hayes Ward, senior editor of thelndepend 
conference, and Mr. Charles Edward Russell, always the friend ofthose who stru< 
opportunity, presided at the stormy session at the close. The fullproceedings ha^ 
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published by the Association. 

MEMBERSHIP IN THE HUNDREDS 

Out of this conference we formed a committee of forty and secured the services 
Blascoer, as secretary. We were greatly hampered by lack of funds. ImportantnE 
would present itself which we were unable to handle. But our secretary wasan ej 
organizer, and at the end of a year we had held four mass meetings, haddistribul 
pamphlets, and numbered our membership in the hundreds. In May, 1910, we he 
conference in New York, and again our meetings were attended byearnest, intei 
was then that we organized a permanent body to be known asthe National Assoc 
Advancement of Colored People. Its officers were:NationalPresident, Moorfield i 
Chairman of the Executive Committee, William EnglishWalling; Treasurer, John'. 
Disbursing Treasurer, Oswald Garrison Villard;Executive Secretary, Frances Bla 
of Publicity and Research, Dr. W. E. B.DuBois. 

THE ROLE FOR DR. DU BOIS 

The securing of a sufficient financial support to warrant our calling Dr. DuBois frc 
University into an executive office in the Association was the most important wor 
conference. 

When Dr. DuBois came to us we were brought closely in touch with an organizat: 
people, formed in 1905 at Niagara and known as the Niagara Movement. Thisorg 
held important conferences at Niagara, Harpers Ferry, and Boston, and hadatten 
legal redress along very much the lines upon which the NationalAssociation for t 
of Colored People was working. Its platform, as presentedin a statement in 1905, 

Freedom of speech and criticism.An unfettered and unsubsidized press.M 
suffrage.The abolition of all caste distinctions based simply on race and cc 
recognition of the principle of human brotherhood as a practical present c 
recognition of the highest and best training as the monopoly of no class or 
belief in the dignity of labor.United effort to realize these ideals under wis 
courageous leadership. 

In 1910 it had conducted important civil rights cases and had in its membership i 
colored lawyers in the country, with Mr. W. Ashbie Hawkins, who has sincework 
Association, on the Baltimore Segregation acts, as its treasurer. 

The Niagara Movement, hampered as it was by lack of funds, and by a members 
one race only, continued to push slowly on, but when the larger possibilities of tl 
Association were clear, the members of the Niagara Movement were advised to 
platforms were practically identical. Many of the most prominent members of the 
Movement thus brought their energy and ability into the service of theAssociatic 
now serving on its Board of Directors. 

"THE PRESENT CRISIS" 

Our history, after 1910, may be read in our annual reports, and in the numbers o 
opened two offices in the Evening Post building. With Dr. DuBois cam Mr. Frank! 
Wilberforce graduate, who has shown great efficiency in handling our books. In! 
appeared the first number of The Crisis, with Dr. DuBois as editor, and MaryDun 
whose death has been the greatest loss the Association has known, asmanaging ( 
propaganda work was put on a national footing, our legal work waswell under w. 
in truth, a National Association, pledged to a nation-wide workfor justice to the N 

I remember the afternoon that The Crisis received its name. We were sitting aro 
ther.nnventinrial tahlp- that K<=>«=»ms a npr-.essarv aHinnr.t in p v p r v RnarH. and w p r e 1 
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aninformal talk regarding the new magazine. We touched the subject of poetry. 

"There is a poem of Lowell's," I said, "that means more to me today thanany othej 
world -- 'The Present Crisis.' 

"Mr. Walling looked up. "The Crisis," he said. "There is the namefor your magazi 

And if we had a creed to which our members, black and white, our branches, No 
East and West, our college societies, our children's circle should allsubscribe, it 
lines of Lowell's noble verse, lines that are as true to-dayas when they were writt 
ago: 

"Once to every man and nation comes the moment to decide,In the strife c 
with Falsehood for the good or evil side;Some great Cause, God's New Me 
fering each the bloom or blight.Parts the goats upon the left hand, and the 
upon the right.And the choice goes by forever 'twixt darkness and that lig 
side with Truth is noble when we share her wretched crust.Ere her cause '. 
and profit, and 'tis properous to be just;Then it is the brave man chooses, \ 
coward stands aside,Doubting in his abject spirit, till his Lord is crucified.j 
multitude make virtue of the faith they had denied." 
JAMES RUSSELL LOWELL 

LIFT EV'RY VOICE AND SING 
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(2) The movement known as the Universal Negro Improvement Association has done much to 
stimulate the violent temper of this dangerous element. Its president and moving spirit is one 
Marcus Garvey. an unscrupulous demagogue, who has ceaselessly and assiduously sought to 
spread among Negroes distrust and hatred of all white people. 

(3) The official organ of the U. N. I. A., The Negro World, of which Marcus Garvey is managing 
editor, sedulously and continually seeks to arouse ill-feeling between the races. Evidence has 
also been presented of an apparent alliance of Garvey with the Ku KIux Klan. 

(4) An erroneous conception held by many is that Negroes try to cloak and hide criminals. The 
truth is that the great majority of Negroes are bitterly opposed to all criminals, and especially 
to those of their own race, because they know that such criminals will cause increased 
discrimination against themselves. 

(5) The U. N. I. A. is composed chiefly of the most primitive ignorant element of West Indian 
and American Negroes. The so-called respectable element of the movement are largely 
ministers without churches, physicians without patients, lawyers without clients and publishers 
without readers, who are usually in search of "easy money." In short, this organization is 
composed in the main of Negro sharks and ignorant Negro fanatics. 

(6) This organization and its fundamental laws encourage violence. In its Constitution there is 
an article prohibiting office holding by a convicted criminal, EXCEPT SUCH CRIME IS 
COMMITTED IN THE INTEREST OF THE U.N.LA. Marcus Garvey is intolerant of free speech 
when it is exercised in criticism of him and his movement, his followers seeking to prevent 
such by threats and violence. Striking proof of the truth of this assertion is found in the 
following cases: 

(7) In 1920 Garvey's supporters rushed into a tent where a religious meeting was being 
conducted by Rev. A. Clayton Powell in New York City and sought to do bodily violence to Dr. 
Charles S. Morris, the speaker of the evening — who they had heard was to make an address 
against Garveyism -- and were prevented only by action of the police. Shortly afterward 
members of the Baltimore branch of the U. N. I. A. attempted bodily injury to W. Ashbie 
Wsm/Unc n n o rt f fha mrtcfr H ic f in rmich iaH rn l i - i roH a t t n r n o w c in A m o r i r a w h e n h o r r i f - i r i ^eH 
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Garvey in a speech. During the same period an anti-Garvey meeting held by Cyril Briggs, then 
editor of a monthly magazine — The Crusader — in Rush Memorial Church, New York City, on 
a Sunday evening, was broken up by Garveyites turning out the lights. 

(8) Several weeks ago the Garvey division in Philadelphia caused such a disturbance in the 
Salem Baptist Church, where Attorney J. Austin Norris, a graduate of Yale University, and the 
Rev. J. W. Eason were speaking against Garvey, that the police disbanded the meeting to 
prevent a riot of bloodshed. Reports state the street in front of the church was blocked by 
Garveyites, who insulted and knocked down pedestrians who were on their way to the 
meeting. 

(9) In Los Angeles, Cal., Mr. Noah D.Thompson, a distinguished colored citizen of that city, 
employed in the editorial department of the Los Angeles Daily Express, reporting adversely on 
the Garvey movement as a result of his visit to the annual convention, was attacked by 
members of Garvey's Los Angeles division, who, it is alleged, had been incited to violence by 
Garvey himself, and only through the help of a large number of police officers was Thompson 
saved from bodily harm. 

(10) A few months ago, when some persons in the Cleveland, Ohio. Division of the U. N. I. A. 
asked Dr. LeRoy Bundy, Garvey's chief assistant, for an accounting of funds a veritable riot 
took place, led, according to the Pittsburgh America, by Bundy himself. 

(11) In Pittsburgh, Pa., on October 23 last, after seeking to disturb a meeting conducted by 
Chandler Owen, editor of the Messenger Magazine, Garveyites who had lurked around the 
corner in a body rushed on the street car after the meeting, seeking to assault him, but were 
prevented by the intervention of the police. 

(12) When William Pickens, who had co-operated in the expose of Garvey frauds, was to 
deliver an address in Toronto, Canada, Garveyites met him on the steps of the church, with 
hands threateningly in their hip pockets, trying to intimidate him, lest he should further 
expose the movement. 

(13) In Chicago, after seeking to break up an anti-Garvey meeting, a Garvey supporter shot a 
policeman who sought to prevent him from attacking the speaker as he left the building. 

(14) In New York last August during a series of meetings conducted by the Friends of Negro 
Freedom to expose Garvey's schemes and methods, the speakers were threatened with death. 
Scores of Garveyites came into the meetings with the avowed intention of breaking them up. 
This they were prevented from doing by the stern determination on the part of the leaders, the 
activities of the New York police and the great mass of West Indians and Americans, who 
clearly showed that they would not permit any cowardly ruffians to break up their meetings. 

(15) In fact, Marcus Garvey has created an organization which in its fundamental law 
condemns and invites to crime. This is evidenced by section 3 of Article V of the Constitution 
of the U.N.I.A., under the caption, "Court Reception at Home." It reads: "No one shall be 
received by the Potentate and his Consort who has been convicted of felony, EXCEPT SUCH 
CRIME OR FELONY WAS COMMITTED IN THE INTEREST OF THE UNIVERSAL NEGRO 
IMPROVEMENT ASSOCIATION AND THE AFRICAN COMMUNITIES LEAGUE." 

(16) Further proof of this is found in the public utterances of William Sherrill one of the chief 
officials in the organization and Garvey's envoy to the League of Nations Assembly at Geneva. 
Speaking at the Goldfield Theatre in Baltimore, Md., on August 18, 1922, he is quoted as 
saying: "BLACK FOLK AS WELL AS WHITE WHO TAMPER WITH THE U.N.I.A. ARE GOING TO 
DIE." 

(17) What appears to be an attempt to carry out this threat is seen in the assault and slashing 
with a razor of one S. T. Saxon by Garveyites in Cincinnati, Ohio, when he spoke against the 
movement there last October. 

(18) On January 1, this year, just after having made an address in New Orleans, the Rev. 3. 
\A/ F a c n n fnrmor " A m e r i c a n 1 oaHa r " n f r h o (^a ruou m m o m o n f w h n haH fal l tan nilf" w i f h (^an/a\ / 
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and was to be the chief witness against him in the Federal Government's case, was waylaid 
and assassinated, it is reported in the press, by the Garveyites. Rev. Eason identified two of 
the men as Frederick Dyer, 42, a longshoreman, and William Shakespeare, 29, a painter. Both 
of them are prominent members of the U. N. I. A. in New Orleans, one wearing a badge as 
chief of police and the other as chief of the Fire Department of the "African Republic." Dr. 
Eason's dying words identifying the men whom he knew from long acquaintance in the 
movement, were: 

(19) "1 had been speaking at Bethany and was on my way home when three men rushed out 
at me from an alley. I saw their faces and (pointing at Dyer and Shakespeare) I am positive 
that these two men here are two of the three." 

(20) The vicious inclination of these Garvey members is seen, in their comments in an 
interview: 

(21) (The N. Y. Amsterdam News reports): "Both Dyer, and Shakespeare have denied the 
attack, but declared they were glad of it, as they said Eason richly deserved what he got. 
'Eason,' said one of them, 'was a sorehead. The association made him what he was. When he 
was expelled because of misconduct he went up and down the country preaching again Marcus 
Garvey, who is doing great good for our race. Someone who evidently thought it was time to 
stop his lies took a crack at him. I don't blame the one that did it. Eason richly deserved what 
he got.'" 

(22) Eason says he knew the men who shot him were directed to do so. In so much, however, 
as the assassination of Mr. Eason removes a Federal witness, we suggest that the Federal 
Government probe into the facts and ascertain whether Eason was assassinated as the result 
of an interstate conspiracy emanating from New York. It is significant that the U.N.I.A. has 
advertised in its organ, The Negro World, the raising of a defense fund for those indicted for 
the murder, seeming in accordance with its constitution. 

(23) Not only has this movement created friction between Negroes and whites, but it has also 
increased the hostility between American and West Indian Negroes. 

(24) Further, Garvey has built up an organization which has victimized hordes of ignorant and 
unsuspecting Negroes, the nature of which is clearly stated by Judge Jacob Panken of the New 
York Municipal Court, before whom Garvey's civil suit for fraud was tried: Judge Panken says: 
"It seems to me that you have been preying upon the gullibility of your own people, having 
kept no proper accounts of the money received for investments, being an organization of high 
finance in which the officers received outrageously high salaries and were permitted to have 
exorbitant expense accounts for pleasure jaunts throughout the country. I advise those dupes 
who have contributed to these organizations to go into court and ask for the appointment of a 
receiver." 

(25) For the above reasons we advocate that the Attorney-General use his full influence 
completely to disband and extirpate this vicious movement, and that he vigorously and 
speedily push the government's case against Marcus Garvey for using the mails to defraud. 
This should be done in the interest of justice; even as a matter of practical expediency. 

(26) The government should note that the Garvey followers are for the most part voteless — 
being either largely unnaturalized or refraining from voting because Garvey teaches that they 
are citizens of an African republic. He has greatly exaggerated the actual membership of his 
organization, which is conservatively estimated to be much less than 20,000 in all countries, 
including the United States and Africa, the West Indies, Central and South America. (The 
analysis of Garvey's membership has been made by W.A. Domingo, a highly intelligent West 
Indian from Jamaica, Garvey's home, in the "The Crusader" magazine, New York City; also by 
Dr. We. E. Du Bois, a well-known social statistician, in the "The Century Magazine," February, 
1922, New York City). On the other hand, hosts of citizen voters, native born and naturalized, 
both white and colored, earnestly desire the vigorous prosecution of this case. 

(27) Again the notorious Ku Klux Klan, an organization of white racial and religious bigots, has 
aroused much adverse sentiment -- many people demanding its dissolution as the 
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Reconstruction Klan was dissolved. I he b'arvey organizat ion, known as the U.N.I.A., is jus t as 

objectionable and even more dangerous, inasmuch as it natural ly attracts an even lower type 

of cranks, crooks, and racial bigots, among whom suggestibi l i ty to violent crime is much 

greater. 

(28) Moreover, since its basic law -- the very const i tut ion of the U.N.I.A. -- the organizat ion 

condones and encourages crime, its future meetings should be carefully watched by officers of 

the law and infract ions promptly and severely punished. 

(29) We desire the Department of Justice to understand that those who draft this documents, 

as wel l as the tens of thousands who will indorse it in all parts of the country, are by no 

means impressed by the widely circulated reports which allege certain colored polit icians have 

been try ing to use their influence to get the indictment against Garvey quashed. The signers of 

this appeal represent no part icular polit ical, religious or nationalist ic fact ion. They have no 

personal ends or part isan interests to serve. Nor are they moved by any personal bias against 

Marcus Garvey. They sound this tocsin only because they foresee the gathering storm of race 

prejudice and sense the imminent menace of this insidious movement , which cancerlike, is 

gnawing at the very vitals of peace and safety -- of civic harmony and interracial concord. 

The signers of this letter are: 

HARRY H. PACE, 2289 Seventh avenue, New York City. 

ROBERT S. ABBOTT, 3435 Indiana avenue, Chicago, IL. 

JOHN E. NAIL, 145 West 135th Street, New York City. 

DR. JULIA P. COLEMAN, 118 West 130th Street, New York City. 

WILLIAM PICKENS, 70 Fifth avenue, New York City. 

CHANDLER OWEN, 2305 Seventh Avenue, New York City 

ROBERT W. BAGNALL, 70 Fifth avenue, New York City 
GEORGE W. HARRIS, 135 West 135th Street, New City. 

Harry H. Pace is president of the Pace Phonograph Corporat ion. 

Robert S. Abbott is editor and publisher of the "Chicago Defender." 

John E. Nail is president of Nail and Parker, Inc., Real Estate 

Julia P. Coleman is president of the Hair-Vim Chemical Co. Inc. 

Wi l l iam Pickens is field secretary of the National Association for the Advancement of Colored 
People. 

Chandler Owen is co-editor of "The Messenger" and co-executive secretary of the Friends of 

Negro Freedom. 

Robert W. Bagnall is director of branches of the National Association for the Advancement of 

Colored People. 

George W. Harris is a member of the Board of Alderman of New York City and editor of the 

New York News. 

Address reply to Chandler Owen, secretary of commit tee, 2305 Seventh Avenue, New York 
City. 

Excerpt f rom Amy Jacques-Garvey, ed. Philosophy & Opinions of Marcus Garvey. New York: 

Athenaeum, 1969. 
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Monumental City Bar Association 

500 East Lexington Street - Suite 118 

Baltimore, Md. 21202 

The Monumental City Bar Association (M.C.B.A.) 
was founded in the early 1930's and was incorporated 
on April 2, 1935. The incorporators were Thurgood 
Marshall, Warner T. McGuinn, George J. Evans, Emory 
R. Cole, W. Ashbie Hawkins, Robert McGuinn and Karl 
F. Phillips. All of the incorporators were Black and 
formed this organization because Black lawyers and 
women were excluded from the Baltimore City Bar 
Association. 

The purposes of the organization, as expressed 
in the Charter are: "to aid in maintaining the ethics 
and dignity of the profession of the law" and to 
improve the administration of justice. 

Site Designed By Triumph Technologies Inc. 
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History of the NAACP 
National Association for the Advancement of Colored People 

( Originally Written in 1914) 

By Mary White Ovington 

The National Association for the Advancement of Colored People is five years old—old enough, 
it is believed, to have a history; and I, who am perhaps, its first member, have been chosen as 
the person to recite it. As its work since 1910 has been set forth in its annual reports. I shall 
make it my task to show how it came into existence and to tell of its first months of work. 

In the summer of 1908, the country was shocked by the account of the race riots at Springfield, 
Illinois. Here, in the home of Abraham Lincoln, a mob containing many of the town's "best 
citizens," raged for two days, killed and wounded scores of Negroes, and drove thousands from 
the city. Articles on the subject appeared in newspapers and magazines. Among them was one 
in the Independent of September 3d, by William English Walling, entitled "Race War in the 
North." After describing the atrocities committed against the colored people, Mr. Walling 
declared: 

"Either the spirit of the abolitionists, of Lincoln and of Lovejoy must be revived and we must 
come to treat the Negro on a plane of absolute political and social equality, or Vardaman and 
Tillman will soon have transferred the race war to the North." And he ended with these words, 
"Yet who realizes the seriousness of the situation, and what large and powerful body of citizens 
is ready to come to their aid?" 

It so happened that one of Mr. Walling's readers accepted his question and answered it. For 
four years I had been studying the status of the Negro in New York. I had investigated his 
housing conditions, his health, his opportunities for work. I had spent many months in the 
South, and at the time of Mr. Walling's article, I was living in a New York Negro tenement on a 
Negro Street. And my investigations and my surroundings led me to believe with the writer of 
the article that "the spirit of the abolitionists must be revived." 

THE NAACP IS BORN 

So I wrote to Mr. Walling, and after some time, for he was in the West, we met in New York in 
the first week of the year of 1909. With us was Dr. Henry Moskowitz, now prominent in the 
administration of John Purroy Mitchell, Mayor of New York. It was then that the National 
Association for the Advancement of Colored People was born. 

It was born in a little room of a New York apartment. It is to be regretted that there are no 
minutes of the first meeting, for they would make interesting if unparliamentary reading. Mr. 
Walling had spent some years in Russia where his wife, working in the cause of the 
revolutionists, had suffered imprisonment; and he expressed his belief that the Negro was 
treated with greater inhumanity in the United States than the Jew was treated in Russia. As 
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Mr. Walling is a Southerner we listened with conviction. I knew something of the Negro's 
difficulty in securing decent employment in the North and of the insolent treatment awarded 
him at Northern hotels and restaurants, and I voiced my protest. Dr. Moskowitz, with his 
broad knowledge of conditions among New York's helpless immigrants, aided us in properly 
interpreting our facts. And so we talked and talked voicing our indignation. 

LINCOLN'S BIRTHDAY 

Of course, we wanted to do something at once that should move the country. It was January. 
Why not choose Lincoln's birthday, February 12, to open our campaign? We decided, 
therefore, that a wise, immediate action would be the issuing on Lincoln's birthday of a call for 
a national conference on the Negro question. At this conference we might discover the 
beginnings, at least, of that "large and powerful body of citizens" of which Mr. Walling had 
written. 

And so the meeting adjourned. Something definite was determined upon, and our next step was 
to call others into our councils. We at once turned to Mr. Oswald Garrison Villard, president of 
the N. Y. Evening Post Company. He received our suggestions with enthusiasm, and aided us in 
securing the co-operation of able and representative men and women. It was he who drafted 
the Lincoln's birthday call and helped to give it wide publicity. I give the Call in its entirety 
with the signatures since it expresses, I think, better than anything else we have published, the 
spirit of those who are active in the Association's cause. 

"The celebration of the Centennial of the birth of Abraham Lincoln, widespread and grateful 
as it may be, will fail to justify itself if it takes no note of and makes no recognition of the 
colored men and women for whom the great Emancipator labored to assure freedom. Besides a 
day of rejoicing, Lincoln's birthday in 1909 should be one of taking stock of the nation's 
progress since 1865. 

"How far has it lived up to the obligations imposed upon it by the Emancipation Proclamation? 
How far has it gone in assuring to each and every citizen, irrespective of color, the equality of 
opportunity and equality before the law, which underlie our American institutions and are 
guaranteed by the Constitution? 

DISFRANCHISEMENT 

If Mr. Lincoln could revisit this country in the flesh, he would be disheartened and 
discouraged. He would learn that on January 1, 1909, Georgia had rounded out a new 
confederacy by disfranchising the Negro, after the manner of all the other Southern States. He 
would learn that the Supreme Court of the United States, supposedly a bulwark of American 
liberties, had refused every opportunity to pass squarely upon this disfranchisement of millions, 
by laws avowedly discriminatory and openly enforced in such manner that the white men may 
vote and that black men be without a vote in their government; he would discover, therefore, 
that taxation without representation is the lot of millions of wealth-producing American 
citizens, in whose hands rests the economic progress and welfare of an entire section of the 
country. 

"He would learn that the Supreme Court, according to the official statement of one of its own 
judges in the Berea College case, has laid down the principle that if an individual State chooses, 
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it may 'make it a crime for white and colored persons to frequent the same market place at the 
same time, or appear in an assemblage of citizens convened to consider questions of a public or 
political nature in which all citizens, without regard to race, are equally interested. 

"In many states Lincoln would find justice enforced, if at all, by judges elected by one element 
in a community to pass upon the liberties and lives of another. He would see the black men and 
women, for whose freedom a hundred thousand of soldiers gave their lives, set apart in trains, 
in which they pay firstclass fares for third-class service, and segregated in railway stations and 
in places of entertainment; he would observe that State after State declines to do its elementary 
duty in preparing the Negro through education for the best exercise of citizenship. 

"SILENCE . . . MEANS APPROVAL" 

Added to this, the spread of lawless attacks upon the Negro, North, South and West—even in 
the Springfield made famous by Lincoln—often accompanied by revolting brutalities, sparing 
neither sex nor age nor youth, could but shock the author of the sentiment that 'government of 
the people, by the people, for the people; should not perish from the earth.' 

"Silence under these conditions means tacit approval. The indifference of the North is already 
responsible for more than one assault upon democracy, and every such attack reacts as 
unfavorably upon whites as upon blacks. Discrimination once permitted cannot be bridled; 
recent history in the South shows that in forging chains for the Negroes the white voters are 
forging chains for themselves. 'A house divided against itself cannot stand'; this government 
cannot exist halfslave and half-free any better today than it could in 1861. 

"Hence we call upon all the believers in democracy to join in a national conference for the 
discussion of present evils, the voicing of protests, and the renewal of the struggle for civil and 
political liberty." 

This call was signed by: Jane Adams, Chicago; Samuel Bowles (Springfield Republican); Prof. 
W. L. Bulkley, New York; Harriet Stanton Blatch, New York; Ida Wells Barnett, Chicago; E. 
H. Clement, Boston; Kate H. Claghorn, New York; Prof. John Dewey, New York; Dr. W. E. B. 
DuBois, Atlanta; Mary E. Dreier, Brooklyn; Dr. John L. Elliott, New York; Wm. Lloyd 
Garrison, Boston; Rev Francis J. Grimke, Washington, D . C .; William Dean Howells, New 
York; Rabbi Emil G. Hirsch, Chicago; Rev. John Haynes Holmes, New York; Prof. Thomas C. 
Hall, New York; Hamilton Holt, New York; Florence Kelley, New York; Rev. Frederick Lynch, 
New York; Helen Marot, New York; John E. Milholland, New York; Mary E. McDowell, 
Chicago; Prof. J. G. Merrill, Connecticut; Dr. Henry Moskowitz, New York; Leonora O'Reillys 
New York; Mary W. Ovington, New York; Rev. Dr. Charles H. Parkhurst, New York; Louis F. 
Post, Chicago; Rev. Dr. John P. Peters, New York; Dr. Jane Robbins, New York; Charles 
Edward Russell, New York; Joseph Smith, Boston; Anna Garlin Spencer, New York; William 
M. Salter, Chicago; J. G. Phelps Stokes, New York; Judge Wendell Stafford, Washington; 
Helen Stokes, Boston; Lincoln Steffens, Boston; President C. F. Thwing, Western Reserve 
University; Prof. W. I. Thomas, Chicago; Oswald Garrison Villard, New York Evening Post; 
Rabbi Stephen S. Wise, New York; Bishop Alexander Walters, New York; Dr. William H. 
Ward, New York; Horace White, New York; William English Walling, New York; Lillian D. 
Wald, New York; Dr. J. Milton Waldron, Washington, D.C.; Mrs. Rodman Wharton, 
Philadelphia; Susan P. Wharton, Philadelphia; President Mary E. Wooley, Mt. Holyoke 
College; Prof. Charles Zueblin, Boston.* 
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(*Since the first printing in 1914 it has been discovered that the following persons were also signers of the original 
Call: Roy Standard Baker, New York: Rev. Walter Laidlow, New York; Rev. Jenkin Lloyd Jones, Chicago; Mrs. 

Mary Church Terrell, Washington; Mrs. Henry Villard, New York; Mayor Brand Whitlock, Toledo; and Rev, M. St. 
Croix Wright, New York.) 

CONFERENCE CALL 

It was thus decided that we should hold a conference, and the next two months were busily 
spent arranging for it. Among the men and women who attended those first committee 
meetings were, Bishop Alexander Walters, Mr. Ray Stannard Baker, Mr. Alexander Irvine, Dr. 
Owen M. Waller, Mr. Gaylord S. White, Miss Madeline Z. Doty, Miss Isabel Eaton, besides 
many of the New York signers of the Call. It was agreed that the conference should be by 
invitation only, with the one open meeting at Cooper Union. Over a thousand people were 
invited, the Charity Organization Hall was secured, and, on the evening of May, 30th, the 
conference opened with an informal reception at the Henry Street Settlement, given by Miss 
Lillian D. Wald, one of the Association's first and oldest friends. The next morning our 
deliberations began. 

We have had five conferences since 1909, but I doubt whether any have been so full of a 
questioning surprise, amounting swiftly to enthusiasm, on the part of the white people in 
attendance. These men and women, engaged in religious, social and educational work, for the 
first time met the Negro who demands, not a pittance, but his full rights in the commonwealth. 
They received a stimulating shock and one which they enjoyed. They did not want to leave the 
meeting. We conferred all the time, formally and informally, and the Association gained in 
those days many of the earnest and uncompromising men and women who have since worked 
unfalteringly in its cause. Mr. William Hayes Ward, senior editor of the Independent, opened 
the conference, and Mr. Charles Edward Russell, always the friend of those who struggle for 
opportunity, presided at the stormy session at the close. The full proceedings have been 
published by the Association. 

MEMBERSHIP IN THE HUNDREDS 

Out of this conference we formed a committee of forty and secured the services of Miss Frances 
Blascoer, as secretary. We were greatly hampered by lack of funds. Important national work 
would present itself which we were unable to handle. But our secretary was an excellent 
organizer, and at the end of a year we had held four mass meetings, had distributed thousands 
of pamphlets, and numbered our membership in the hundreds. In May, 1910, we held our 
second conference in New York, and again our meetings were attended by earnest, interested 
people. It was then that we organized a permanent body to be known as the National 
Association for the Advancement of Colored People. Its officers were: 
National President, Moorfield Storey, Boston; Chairman of the Executive Committee, William 
English Walling; Treasurer, John E. Milholland; Disbursing Treasurer, Oswald Garrison 
Villard; Executive Secretary, Frances Blascoer; Director of Publicity and Research, Dr. W. F. 
B. DuBois. 

THE ROLE FOR DR. DU BOIS 

The securing of a sufficient financial support to warrant our calling Dr. DuBois from Atlanta 
University into an executive office in the Association was the most important work of the 

http://www.si.umich.edu/CHICO/Harlem/timex/history.html 10/25/2001 

http://www.si.umich.edu/CHICO/Harlem/timex/history.html


HistoryEEEEEEEEE Page 5 of 6 

second conference. 

When Dr. DuBois came to us we were brought closely in touch with an organization of colored 
people, formed in 1905 at Niagara and known as the Niagara Movement. This organization had 
held important conferences at Niagara, Harpers Ferry, and Boston, and had attempted a work 
of legal redress along very much the lines upon which the National Association for the 
Advancement of Colored People was working. Its platform, as presented in a statement in 1905, 
ran as follows: 

Freedom of speech and criticism. 
An unfettered and unsubsidized press. 
Manhood suffrage. 
The abolition of all caste distinctions based simply on race and color. 
The recognition of the principle of human brotherhood as a practical present creed. 
The recognition of the highest and best training as the monopoly of no class or race. 
A belief in the dignity of labor. 
United effort to realize these ideals under wise and courageous leadership. 

In 1910 it had conducted important civil rights cases and had in its membership some of the 
ablest colored lawyers in the country, with Mr. W. Ashbie Hawkins, who has since worked with 
our Association, on the Baltimore Segregation acts, as its treasurer. 

The Niagara Movement, hampered as it was by lack of funds, and by a membership confined to 
one race only, continued to push slowly on, but when the larger possibilities of this new 
Association were clear, the members of the Niagara Movement were advised to join, as the 
platforms were practically identical. Many of the most prominent members of the Niagara 
Movement thus brought their energy and ability into the service of the Association, and eight 
are now serving on its Board of Directors. 

"THE PRESENT CRISIS" 

Our history, after 1910, may be read in our annual reports, and in the numbers of The Crisis. 
We opened two offices in the Evening Post building. With Dr. DuBois came Mr. Frank M 
Turner, a Wilberforce graduate, who has shown great efficiency in handling our books. In 
November 1910 appeared the first number of The Crisis, with Dr. DuBois as editor, and Mary 
Dunlop MacLean, whose death has been the greatest loss the Association has known, as 
managing editor. Our propaganda work was put on a national footing, our legal work was well 
under way and we were in truth, a National Association, pledged to a nation-wide work for 
justice to the Negro race. 

I remember the afternoon that The Crisis received its name. We were sitting around the 
conventional table that seems a necessary adjunct to every Board, and were having an informal 
talk regarding the new magazine. We touched the sub subject of poetry. 

"There is a poem of Lowell's," I said, "that means more to me today than any other poem in 
the world—'The Present Crisis.' " 

Mr Walling looked up. "The Crisis," he said. "There is the name for your magazine, The 
Crisis. 
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And if we had a creed to which our members, black and white, our branches, North and South 
and East and West, our college societies, our children's circle, should all subscribe, it should be 
the lines of Lowell's noble verse, lines that are as true to-day as when they were written seventy 
years ago: 

"Once to every man and nation comes the moment to decide, 
In the strife of Truth with Falsehood for the good or evil side; 

Some great Cause, God's New Messiah, offering each the bloom or blight, 
Parts the goats upon the left hand, and the sheep upon the right. 

And the choice goes by forever 'twixt darkness and that light. 

"Then to side with Truth is noble when we share her wretched crust. 
Ere her cause bring fame and profit, and 'tis properous to be just; 
Then it is the brave man chooses, while the coward stands aside, 

Doubting in his abject spirit, till his Lord is crucified, 
And the multitude make virtue of the faith they had denied." 
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PRESIDENTIAL PONTIFICATING 

During February we celebrate Black History Month as a nation, so the AACo. YR's have focused on this theme f< 
speakers. But as Republicans in 2001 in Maryland, where do we stand in the African-American community? 
goals for inclusion? How do we plan to reach out to a community that voted 9 of 10 for the other guy? What i 
bring to the table? 
Personally I was shocked by the high percentage of African-American voters who went for Gore, especially ; 
Bush spent much of his campaign discussing inclusion and the need to break down the racial divide. But 1 
played hard into the fear tactics and the NAACP was irresponsible and wrong for the ads they ran during 
Listening to Jesse "I can't stay out of the bushes" Jackson, I feel he is one of the biggest culprits in building a 
claiming African-Americans were intimidated at the polls or were not allowed to vote, using the past three mor 
class and race warfare to further his own agenda. Guess what folks, many Marylanders were turned away f 
white, black, Asian, Democrat and Republican, all due to the failure of the state-run MVA. But as responsible 
called to resolve the problem in the MVA and not try to start racial warfare by picking and choosing which case 
the media. 
Where do we start? How do we begin to unite? Many African-Americans believe in the basic principles of t 
platform. Faith, education and family safety are important to all Americans. Being able to take more of your p 
with you to pay the bills is important to all Americans. We do not need to find "black issues" or even change < 
line; maybe we need to show examples of our principles in action to make our party attractive to more American! 
I did some research on the history of African-Americans in the Maryland Republican Party. I was surprised by < 
always wondered how the party of Lincoln and the Emancipation Proclamation wound up on the wrong side c 
American community. I discovered that many prominent African-Americans were members of the MD GOP 
H.J. Brown, John W. Locks, George M. Lane, W. Ashbie Hawkins, Harry S. Cummings, George W. F. McMecr 
McGuinn and Frederick Douglass. In 1867 Maryland Republicans held a convention in Baltimore for t 
addressing the political and civil rights of citizens. The Republican/Unionist Party had been losing considerab 
state government. However, the party seemed poised to stage a serious fight for universal manhood suffrage. It A 
if suffrage could be won for black men, the Republicans would create forty-thousand new loyal partymen. B 
Republican leaders were not allowed seats on the floor of the convention, they left in protest. Though this was 
black republican participation, in the absence of opportunity for African-Americans to ran for office on the rep 
many began to weigh their political options. 

Now, a 130 years later, we are faced with possibly the largest racial, political divide since the civil war. V 
history in high school I hated it. When I asked why I needed to learn about something that happened centuries c 
the answer was always the same: "So we can learn from our failures and not repeat them in the future." 
Our new President has already established that every minority will have a seat at his table. We as Marylan 
should be very mindful of that as we search for candidates for the 2001 and 2002 elections. This does not meat 
pick candidates solely because they are minorities. We must choose our candidates, constantly remembering 
and reflect the people, the beliefs and ideals of a particular ward or district. Our candidates should reflect tl 
represent. 
Though I have spoken mostly of what seems to separate us, using the terms "Republicans" and "Afri 
Republicans", we are all Republicans. Our goal is to focus on issues that do not have color barriers. Happily y< 
to look far to find those issues in the Republican platform. I believe education is a universal concern of all 
crosses all racial, political and social/economic lines. I am proud that education is a common thread through 
What do I mean by that? President Bush campaigned on education and right out of the starting block as Pr 
begun education reform. The beauty of it all is that it does not stop at the national level. Our state Delegate: 
have put forth great legislation for education renewal here in Maryland. Delegates Greenip and Boschert are 
lottery proceeds go towards education on a prorated basis. Delegate Leopold and Senator McCabe are putting fc 
for charter schools in Maryland. I was able to attend a press conference for Del. Leopold and Sen. McCabe regai 
bills. On our way to the Joint Hearing Room, two buses from Baltimore City and Prince Georges County unloa 
children in front of the senate building. The group consisted of mostly African-Americans and working Moms v 
signs demanding charter schools. They embraced us immediately as we announced we were headed to the rally i 
not pandering, this is a common thread: Education. What a great issue! And we own it nationally and locally. 

We have the right issues, we have the right leadership both nationally and locally, we have seats at the table to 
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where we as activists play a part. It is our job to be the Citizens that President Bush spoke of in his Inaugural Ad 
the ambassadors of this party, we must open the dialog box, we must be in our community reflecting the very bes 
to offer. Then and only then will we be able to begin to overcome the racial/political party divide. It must be ; 
commitment not just between a primary and general election. Otherwise, it is pandering. 

3 
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APARTHEID BALTIMORE STYLE: THE RESIDENTIAL 
SEGREGATION ORDINANCES OF 1910-1913* 

GARRETT POWER** • 

• On May 15, 1911, Baltimore Mayor J. Barry Mahool, who was 
known as an earnest advocate of good government, women's sufferage, 
and social justice, signed into law "[ajn ordinance for preserving peace, 
preventing conflict and ill feeling between the white and colored races 
in Baltimore city, and promoting the general welfare of the city by pro
viding, so far as practicable, for the use of separate blocks by white and 
colored people for residences, churches and schools."1 Baltimore's seg
regation law was the first such law to be aimed at blacks in the United .•"..-.;•. 
States, but it was not the last. Various southern cities in Georgia, South 
Carolina, Virginia, North Carolina, and Kentucky enacted similar 
laws.2 ',". V . . . .".;•.• 
. The legal significance of housing segregation laws in the United . 
States was shortlived. In 1917 the United States Supreme Court struck 
down the Louisville, Kentucky ordinance3 and thereby constitutionally 
eviscerated the ordinances of other cities as well. But the historical sig
nificance of Baltimore's segregation ordinances remains. 

History remembers the Mahool administration for haying placed 
Baltimore in the forefront of municipal reform. The story "of how the 
Mahool government earnestly proposed and enacted an apartheid stat
ute as a progressive social reform has a contemporary message: It cau
tions us to discount the righteous rhetoric of reform; it reminds us of 
the racist propensities of democratic rule; and it sets the stage for un
derstanding the development of a covert conspiracy to enforce housing 
segregation, the vestiges of which persist in Baltimore yet today. 

Throughout the early nineteenth century Baltimore housing was 
not racially segregated, and even following the Civil War, blacks lived 

r • © Copyright 1982, Garrett Power ?ri i-'!r*"-'-' 
''"•' •• This article is the second chapter of a book in progress, A Chronicle of Twentieth 

Century Land Controls in Greater Baltimore. It was funded in part by a grant from 
Resources for the Future. 

,..*•. Professor of Law, University of Maryland School of Law. 
1. Baltimore, Md., Ordinance 692 (May 15, 1911). ^ 
Z C. JOHNSON, PATTERNS OF NEGRO SEGREGATION 173-75 (1943); Rice, Residential 

Segregation by Law, 1910-1917,34 J.S. HIST. 179, 181-82(1968). The cities were: Atlanta, 
Ga.; Greenville, S.C.; Ashland, Roanoke, Richmond, Norfolk, and Portsmouth, Ya.; Win
ston-Salem, N.C.; and Louisville, Ky. 

3. Buchanan v. Warley, 245 U.S. 60 (1917). .̂ V; , . . ^ . ' 
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in all of Baltimore's twenty wards. Although the majority of blacks 
resided in the city's central, southern, and eastern sections, there was no 
Negro quarter or ghetto. Blacks were scattered throughout the north
ern reaches of the town, clustering together in narrow, two-story alley 
houses and working nearby in domestic service while more affluent 
whites lived on the main thoroughfares.4 

..--.' Urbanization was to modify this fluid mixture. In I860 only 4.2% 
of all Negroes in the United States were city dwellers; by 1890 it had 
risen to almost 20%,3 as blacks joined whites in a rush to the cities. 
Between 1880 and 1900 Baltimore's black population increased 47% 

' from 54,000 to 79,000. During this same period, the city's white popu-
•:"•;.• lation was increasing by 54%. Hence, while the black population was 
;•'•'- increasing by 25,000 people, the proportion of blacks in the population 
i was on a slight decline.6 .-•"'•• '•"' . . _ . < > 
' - r ^ Negro newcomers with little money and limited job opportunities 

sought out the cheapest housing in town; They rented shanties and 
doubled up in small houses, resulting in Baltimore's first sizeable 

. slums. The first slum to reach maturity was "Pigtown" in Southwest 
Baltimore. A contemporaneous account from 1892 describes it as 
follows: ..---... t •..•.:•>•:. .*.-

;'.; Open drains, great lots filled with high weeds, ashes and garbage 
: accumulated in the alleyways, cellars filled with filthy black water, 

"" houses that are total strangers to the touch of whitewash or scrub-
"'• bing brush, human bodies that have been strangers for months to 

: - ~.v. soap and water, villainous looking negroes who loiter and sleep 
'-'•:•' around the street comers and never work; vile and vicious women, 

with but a smock to cover their black nakedness, lounging in the 
. .;...•• doorways or squatting upon the steps, hurling foul epithets at 
;•';-...•',". every passerby; foul streets, foul people, in foul tenements filled 
'['•'% U. with- foul air; that's "Pigtown."7 , - . 
. :'^--rAs neighbors who could afford to do so moved away from this 
-; squalor, Pigtown ripened into a ghetto.8 Whites were not the only resi-

"••, dents to take flight. In this time of relative permissiveness in race rela-
>: tions, blacks also were free to buy houses elsewhere in the city. 

/ "' 4. Hawkins,^ Year ofSegregation in Baltimore, 3 CRISIS 17, 17 (1911). Cf. W. Paul. 
The Shadow of Equality: The Negro in Baltimore 1864-1911 388-90 (1972) (unpublished 
Ph.D. dissertation. University of Wisconsin). 

'-"> '5. Haynes, Conditions Among Negroes in the Cities, 49 ANNALS 105, 108 (1913). "*"• 
'" •" 6. A Social Problem in Baltimore, 77 NATION 497, 497 (1903) [hereinafter cited as A 

' Social Problem ]. 
7. Baltimore News, September 20, 1892, quoted in J. CROOKS, POLITICS & PROGRESS 

THE RISE OF URBAN PROCRESSIVISM IN BALTIMORE 1895 TO 1911 20 (1968). 
8. S. OLSON, BALTIMORE 233 (1980); A Social Problem, supra note 6, at 497. 
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Baltimore's black bourgeoisie, then perhaps 250 in number, sought to 
remove themselves from the "disreputable and vicious neighborhoods 
of their own race."9 Thus a first wave of blacks relocated in the north
western part of the city as those blacks that could afford to do so 
purchased second-hand housing around St. Mary's Orchard and Biddle 
Streets, in what was to become the 17th Ward. (A street map of the 
11th, Nth, and 17th Wards as they existed in 1904 appears at the end of 
this article.) Their neighborhood began in the alleys and then moved 
out to the wider streets, displacing Bohemians and Germans. 
•; • The Negro migration to Northwest Baltimore accelerated as 
whites abandoned their homes there and fled to newly opened subur
ban tracts. For example, when the B & O Railroad displaced 100 black 
families to expand its yards,10 they sought alternative housing in the 
northwest's 17th Ward. The second wave of black arrivals was poorer 
and doubled up to pay the rent; slum conditions similar to those in 
some of the city's southwestern sections began to develop." By 1903 
the Negro population was perhaps the majority in the 17th Ward;42 the 
slum that had developed in the Biddle Alley neighborhood in the lower 
portions of the ward had replaced Pigtown as the worst in the city.13 -

Blacks were not the only slum dwellers. In the 1880's Russian 
Jews and Poles were immigrating to Baltimore in large ^numbers. 
These immigrants faced the same problems as Negroes — little money 
and few jobs. As a result, their housing conditions were similar to 
those in the black slums: the houses were overcrowded, poorly venti
lated, and lacked water and sewerage. The major difference between 
these immigrant ghettos and the black ghettos was in the type of hous
ing they contained: Immigrants converted once-substantial three- and 
four-story row houses into tenements for up to ten families. The black 
alley districts consisted of smaller ill-built structures. Another differ
ence was that the immigrant ghettos tended to locate on the east side of 
town. Thus the growing immigrant population exacerbated black 
housing conditions by displacing Negroes from that area.14 

• These slums were but a symptom of the social chaos in turn-of-

9. Haynes, supra note 5 at i l l (discussing consequences of segregation in cities 
generalJy). •., 

. 10. Hawkins, supra note 4, at 27; transcript of interview with Dr. J.O. Spencer, Record 
Group [R.G.] 102, Box 121. National Archives (June 20, 1916). 

11. U.S. CHILDREN'S BUREAU, REPORT ON CONDITIONS AFFECTING BALTIMORE N E 

GROES 32, R.G. 102, Boxes 120-21, National Archives (1923) (Bureau Publication 119, pan 
of a study of infant mortality in Baltimore) [hereinafter cited as CHILDREN'S BUREAU 
STUDY]. -

12. A Social Problem, supra note 6, at 497. •'""." . « . ' . - • 
13. W. Paul, supra note 4, at 392. 
14. Hawkins, supra note 4, at 27. 
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the-century Baltimore. Between 1870 and 1900, the city's population 
grew from 250,000 to 500,000, as ex-Confederates, Negroes, and Euro
pean refugees crowded into the city. The year 1890 was the beginning 
of a severe slump in the economy. Families could not afford even the 
cheapest housing so they doubled and tripled up. Unemployment was 
rampant; women and children worked for minuscule wages under hor
rendous conditions in an effort to make ends meet. Services proved 
inadequate or nonexistent — police, fire protection, water supply, and 
schools were deficient and the city had not yet constructed a sanitary 
sewer system.15 Urbanization, industrialization, and depression had 
concentrated in Baltimore a growing population of the poor, the sick, 
and the ignorant. 
.' The crisis in Baltimore and other cities produced a movement for 

social reform. Social reformers joined the already established Progres
sive Movement in opposing political machines such as the Rasin-
Gorman Ring in Baltimore, and in advocating civil service reform, the 
merit system, streamlined government, home rule, and corrupt-prac
tices legislation.16 But the social reformers who came from the univer
sities and churches had greater ambitions. They advocated initiatives 
designed to remedy the fundamental ills of society —= illiteracy, pes
tilence, crime, and poverty.17 

The first leader of the organized Social Reform Movement in Bal
timore was Daniel Coit Gilman, President of the Johns Hopkins Uni
versity. In 1881, he founded the Charity Organization Society and 
modeled it after similar groups in London, Buffalo, Boston, and New 
York. It provided the poor with gifts of food, clothing, and coal, along 
with "friendly visitors" who volunteered to help on a one-to-one ba
sis.18 In addition, Jane Addams's pioneer settlement house in Chicago 
was soon copied by Baltimore clergyman Edward H. Lawrence.19 Fur
ther, Baltimore philanthropists Robert Garrett and Henry Walters cop
ied projects undertaken elsewhere in sponsoring playgrounds and 
public baths.20 

• .--- Social reformers found support for their efforts among Baltimore's 
medical community. Recent discoveries in bacteriology led prominent 

15. J. CROOKS, supra note 7, at 155-56. 
16. See generally J. CROOKS, supra note 7; R. HOFSTADTER, THE A C E OF REFORM: 

FROM BRYAN TO F.D.R. (1955); Crane, The Origins of Progressivism, in THE PROGRESSIVE 
ERA 11-34 (L. Gould ed. 1974). 

17. S. HUBER, EFFICIENCY AND UPLIFT: SCIENTIFIC MANAGEMENT AND THE PROGRES
SIVE ERA 1890-1920 77 (1964). 

18. J. CROOKS, supra note 7, at 158-59. 
19. Id. at 162. 
20. Id. at 180-83. 
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physicians to identify the need for public health programs. For exam
ple, in the 1890's Dr. William Osier, physician-in-chief at the Johns 
Hopkins Hospital, called public attention to the social implications of 
typhoid and tuberculosis and supported efforts to establish a pure water 
system. His colleague, Dr. William Henry Welch, in a speech in 1892, 
estimated that better sanitation in American cities could save 100,000 

•'..;•' lives each year.21 In 1897, Dr. John S. Fulton, along with Osier and 
;; Welch, founded the Maryland Public Health Association.22 It dis-
••'.••: cussed proposals for construction of a sanitary sewer system (Baltimore 
:i then had none) and for establishment of a city hospital for infectious 

:'rf: diseases.23 The proposal for a hospital, however, was poorly received. 
j '^.iThe City Council resisted creation of a "pest house," because it would 
.•Ireduce property values and spread disease to the surrounding 

neighborhood. ..; 
: In 1902, on the other hand, the state government began a city-wide 

.campaign against tuberculosis. Tuberculosis was then the most wide
spread and fatal of the infectious diseases: it killed 1,000 Baltimoreans 
each year.24 This campaign stressed the relationship between over-

', crowded housing, lack of open space, tainted food, and a high inci-
; dence of TB. It lobbied for laws requiring registration of persons 

infected with TB, prohibiting spitting, and providing for construction 
of hospitals.23 . . . . V .• 

•'. ^ vM- Not surprisingly, these first efforts at social reform proved unequal 
to the task. Self-help, friendly visiting, volunteerism, and timid gov
ernment initiatives failed to abolish poverty, to prevent crime, and to 

. cure tuberculosis and other infectious diseases. Among the reformers' 
greatest shortcomings was their failure to do more for blacks. The half-

•:i, dozen privately financed settlement houses reached at most several 
•'•'. hundred Baltimoreans; Negroes never saw a settlement As initially 

.:-> established, public baths and playgrounds designed to humanize the 
'.;£'•_' urban environment were for whites only. These facilities were not 

•-"',. available to blacks until 1905 and 1908, and then only to a limited ex-
; tent.26 Fledgling public health efforts had made no discernable impact 

-:' •; on the black communities — the Negro death rate from both smallpox 
and tuberculosis was twice that of the white average.27 

/"V;. 21. Id. at 164-65. 
/ vj': 22. ./*. at 171-7Z . 

l : . ^ : 23. Id?at 182-83. 
•/•'f>. 24. Id. at 184. 
" ."•- . 25. Id. at 187. 

26. Id. at 181. 183. 
27. Id. at 188; S. Olson, supra note 8, at 236. 
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Notwithstanding their failures, social reformers remained un
daunted. Unable to treat or to cure the fundamental ills from which 
the urbanizing, industrializing society suffered — illiteracy, morbidity, 
crime, and poverty — their response was to focus on a symptom rather 
than the disease. Slum housing came to the forefront of the reformers' 
concerns; environmentalism came to be an article of faith.23 In Balti
more of 1903, progressive Mayor Thomas Hayes expressed this faith as 
follows: . •. .- v;r%: x..;, : 

:•'•" debasing environments like these are the ones from which creep 
-V " ; ' ; '-forth the pinched bodies and pinched souls which make our 
'•;.,.-'•" criminals and disturbing elements. These wretched abodes are 

_;';..;. 3iv.'T menacing to both health and morals. They are the breeding spots 
• :^. •' from which issue the discontents and heartburnings that some-

••• times spread like a contagion through certain ranks of our labor-
v ••;•;' '••••.:• .-ing element.29 . . . ..'.; ,.:.,•'.-....... .-••• i~,- ' -wjvV?:; • > / • * • 

Because city slums were to blame for vice,, crime, pauperism, and anar-
- chy, improved housing conditions would cure society's ills. 

Not long after Mayor Hayes's remark, Gilman's Charity Organi-
zation Society commissioned an investigation entitled Housing Condi-
tions in Baltimore ?Q This study was aimed at the alleys that housed 

•- Baltimore's blacks and at the sections occupied by rapidly increasing 
, ; foreign populations, on the assumption that "conditions existed in 
., those neighborhoods that could not but be detrimental to the welfare of 

•-:'", their residents."31 Its preliminary concerns were that: houses covered 
•'-'•;'. so much of the lot-space as to diminish the supply of light and air, large 

„ '•.'•' numbers of families were crowding into dwellings originally designed 
r , for single-family occupancy; many rooms were gloomy and ill-venti-

:•• lated; alley houses were damp and dilapidated; and sanitation was de-
V̂,; fective. The Society intended the investigation "to secure accurate and 

../^reliable information" and thereby to take "the first step towards the 
i .. - ' S . removal of these evils."32 r.:^-\^.. -

/•• • ;r ' • :" " fThe investigation selected four districts for detailed field study. 
. /• ":: i: Two districts were described as "tenement districts" and included a 
•/ r '•••X%:large number of houses occupied by three or more families. One tene-

. / Yy-: meat district was occupied largely by Russian Jews, and the other was 
j / ' ; occupied almost exclusively by Poles. Two districts were described as 

-•'• '•• 28. See generally Moore, Directions of Thought in Progressive America, in THE PROGRES-
•-. SIVE ERA 35-55 (L. Gould ed. 1974). • • . - • • . • 

29. S. OLSON, supra note 8, at 270. - "•'-';• 
30. J. KEMP, HOUSING CONDITIONS IN BALTIMORE (1907). •-•. 
31. Id. ax 12. . :••-;• ••;.• 
3 Z I d . • - : • ; . . 
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"alley districts" because they illustrated conditions prevailing in inte
rior alleys and minor streets. These districts were occupied largely by 
Negroes along with a few native white families and Germans. In real
ity, the housing stock in the tenement and alley districts was not mutu
ally exclusive — tenement districts included houses on interior streets, 
and alley districts included some tenements. 

One of the districts studied, Biddle Alley, was the same neighbor
hood to which middle-class blacks had escaped in the 1880's. By 1903 
it had fallen on hard times. The area investigated by the Society was 
bounded by Biddle and Preston Streets and Druid Hill and Penn
sylvania Avenues. Two hundred and fifteen overcrowded houses, con-

v taining 270 apartments (seventeen percent of which were one room), 
vwere crammed into the alleys and minor streets within the block. Typi
cally, the houses were two or three stories high and two rooms deep 
with a basement kitchen and living-room. The most common problem 
was the "dirty, dark, damp and dilapidated" basements.33 The investi
gation did not determine the number of residents in Biddle Alley; the 
Society felt that tabulating the information concerning die number of 
people living in alley houses was a "waste of time" because of the un-
trustworthiness of the tenants.34 -. •-•• 

•'"'•.••...•• The Biddle Alley neighborhood was literally and figuratively at 
the bottom of what was becoming the black section of Baltimore. In 
1903 the section with a majority Negro population was described as 
"bounded on the south by Biddle Street, on the west by Argyle Avenue, 
on the east by Druid Hill Avenue, and on the north by North Avenue. 
This region extends about a quarter of a mile from east to west and a 
mile north and south."35 It consisted of the 17th Ward to the south and 

. a portion of the 14th Ward to the north. 
.-;":£.-.-.••• The Negro district was highly stratified, both economically and so-
' daily. The lower portion of the district, found in the 17th Ward, which 

embraced the Biddle Alley neighborhood, was a filthy slum. Animal 
; v excrement and garbage lay in the streets. Privy faults and cesspools 

overflowed into the alleys and oozed into the basement, kitchen, and 
. living areas.36 Cholera and typhoid were a constant threat, and the 
district was the tuberculosis center for the city: According to one 
health department official, "there is not a house on Biddle Alley, in 
which there has not been at least one case of tuberculosis."37 Biddle 

.: 33. Id. at 45. 
34. Id. at 43. 

'•'_ 35. A Social Problem, supra note 6, at 498. 
. 36. W. Paul, supra note 4, at 393-94. 
37. J. KEMP, supra note 30, at 19. 
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Alley was the "lung block." The value of property in the 17th Ward 
was in a precipitous decline.38 

The upper portion of the district, found in the 14th Ward, con
tained the houses of the Negro community's business and professional 
people. A quiet residential neighborhood, properties sold for higher 

'" prices than in equivalent white neighborhoods. Middle-class white res
idents still lived in the area. The best black dwellings bounded along 
upper Druid Hill Avenue.3' - • / -w^.. v; 
•--••'- The Housing Conditions in Baltimore report, interrupted by the 

• ;> Baltimore Fire of 1904, was finished in 1907, under the direction of 
'••y'yf Janet E. Kemp. Its statistics and photographs vividly display the hor-

:;rors of the slums and the plight of the slum-dwellers, but it was less 
•*•• v compelling when suggesting solutions. The report's text observed: 
v 'r5: "Nothing but enlightened public sentiment crystallized into legislative 

requirements can ever guarantee sanitary surroundings to the small 
wage earner who cannot afford to pay a high-rent"40 

v \" The report suggested legislative requirements that differed for ten
ements and alley houses. The report proposed an inexpensive "mar
ket" solution for tenement districts. It sought to force landlords to 
improve existing tenements, and to require builders to construct model 
tenements, by proposing regulations setting height limits, requirements 
of separate toilets for each apartment, and annual inspections. The 

-.--"; proposal was plausible. In the early twentieth century, tenements were 
;•• - profitable ventures. Commerical developers were building new flats for 

the "dollar-a-day" man.41 Together, housing codes and building re
strictions might eliminate all substandard tenements by forcing entre-

,. preneurs to pay the cost of improving them. The solution also was 
'\.''•;. consistent with'the classic concept of the state's police power. The re-
- .•/• port proposed regulations protecting health, safety, and morals which 
;. Si businessmen might not transgress in the pursuit of profit, but otherwise 
; j--J_ did not interfere with the economic order. '-•.•.;.•:,•;.-.....:•;,•;;;;_ 

^./j'i~rj;$-.The report's recommendations for alley districts differed.. It pro-
v̂i posed to reduce the density in existing alley houses, to condemn those 

•'•'.*£••; that were uninhabitable, to ban sleeping in basements, and to prohibit 
. > erection of additional alley houses.42 Although these measures would 
;:"".-':. improve the quality of housing, they necessarily would reduce the 

38. S. OLSON,supra note 8, at 276. r.";%\-/'.'.J.:'•-'•'-', 
39. W. Paul, supra note 4, at 391-92. ! ' 
40. J. KEMP, supra note 30, at 93. 
41. R. LUBOVE, THE PROGRESSIVES AND THE SLUMS: TENEMENT HOUSE REFORM IN 

NEW YORK CITY 1890-1917 182 (1962). •• - , 
42. J. KEMP,supra note 30, at 87-92. " - - •'.-..-. :.-. 
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quantity. Thus the report's recommendations would work a particular 
hardship on blacks, who lived in the alleys, for whom no new houses 
were being built, and who encountered resistance when attempting to 
move into white neighborhoods. In effect, the report relegated the 
growing Negro population to a shrinking number of houses. 

• The report also distinguished between the inhabitants of tene
ments and alley-houses. Negroes were singled out for criticism: 'This 
is not a study of social conditions, but it is impossible to observe these 
gregarious, light-hearted, shiftless, irresponsible alley dwellers without 
wondering to what extent their failings are a result of their surround
ings, and to what extent the inhabitants, in turn, react for evil upon 
their environment."43 The "low standards and absence of ideals" 
among Negroes was "held to some degree accountable for the squalor 
and wretchedness" which characterized the alley neighborhoods.44 

Despite the plausibility -of„its proposals and the prestige of its 
sponsors, the city took no action on the Housing Conditions in BaltU 
more report. In the northwest the Negro district continued to grow 
both in population and size. By 1910, 12,738 blacks had crowded into 
the 17th Ward,45 constituting over fifteen percent of .the city's overall 
Negro population and sixty-one percent of the ward's overall popula
tion.46 The few remaining whites were rapidly leaving. It was the 
worst slum in the city.47 .. ^ 

Not surprisingly, those in the black community who could afford 
to do so also sought to move away from the squalor and disease. Mid
dle-class blacks began to look covetously at quiet residential houses to 
the west and north. Between 1903 and 1910, the western boundary of 
the Negro district moved six or seven blocks from Argyle Avenue to 
Gilmore Street in the 15th and 16th Wards.48 To the north, the black 
population in the 14th Ward continued to grow. By 1910, 8,392 Ne
groes resided there, the second highest number. Negroes were distrib
uted fairly evenly over the remainder of the city, excepting five wards 
where their numbers were negligible.49 

Expansion of the Negro district to the west and north was not 
without incident. White residents struggled against the "black sea" for 
years.50 For example, a protest convinced the School Board to reverse 

43. Id. at 16. 
44 . id. a t 18. •"'•-•; '-•••'-.'••:• -•;•• 
45. CHILDREN'S BUREAU STUDY, supra note 11, at 5. 
46. W . P a u l , supra n o t e 4 , a t 3 9 1 . ' • -—• . - , - . . 
47. Id. at 392; see also supra text accompanying note 13. 
48. A Social Problem, supra note 6, at 497; Hawkins, supra note 4, at 27. 
49. CHILDREN'S BUREAU STUDY, supra note 11, at 5. 
50. A Social Problem, supra note 6, at 498. 



298 MARYLAND LAW REVIEW {VOL. 42 

a decision converting a white school to a black one.31 Windows were 
broken and black tar was smeared on white marble steps.32 And when 
a black family moved into a house on Strieker Street they were at
tacked and the house was stoned.33 But white terrorism was no match 
for the combined purchasing power of housing-hungry blacks. Money 
talked. 

*. In their effort to move eastward, on the other hand, blacks had 
been unsuccessful. Druid Hill Avenue had remained the eastern 
boundary of the Negro district In its 1600 block, residences of the 
"best" Negro families were directly across the street from Western 
High School, the "best" public girl's school — which was for whites 

;̂1v only.54 This barrier was reinforced by the affluence of the white neigh-
: V v borhood to the east. Eutaw Place was a broad, landscaped boulevard 

•''which had been designed to encourage residential development and to 
.-..'. enhance property values in the vicinity. The plan was a success and the 

Eutaw Place neighborhood had" become one of the most fashionable 
; residential sections of Baltimore.33 It had" spread three blocks west of 

the boulevard itself with Druid Hill Avenue serving" as its western 
boundary. 
;'•'•• In the summer of 1910, George W.F. McMechen purchased a 

house at 1834 McCulloh Street. McMechen, a Yale law graduate and a 
• practicing attorney, moved with his wife and children from his fonner 

house on Prestman Street, ten blocks to the west. McMechen was cele-
"- brating his professional success by moving into one of the most fash

ionable neighborhoods in Baltimore.36 The move is memorable only 
because McMechen and his family were black. He had crossed the 
eastern boundary of the Negro district and purchased a house in the 

.;.';, Eutaw Place neighborhood. •.--., 
.-','.£-••< This violation of the color line provoked considerable agitation. 

~ Police were necessary to protect the McMechen house from young ruf-
-. -• fians.37 A mass meeting was held on July 5, 1910 and a petition pre-

• pared requesting that the Mayor and City Council: "take some 
measures to restrain the colored people from locating in a white com-

..-.-\ munity, and proscribe a limit beyond which it shall be unlawful for 

A.-;:;V5i. id. "•'"'•" -•'••'• " ' " •;-'•'•-:'•-•• • ••••-^,..:...-. • V - - ^ - •:..-•'-•• 
52. Hawkins, supra note 4, at 27. 
53. Transcript of interview with Dr. J.O. Spencer, R.G. 102, Box 121, National Archives 

(June 20, 1916). : " . : : . 
. 54. S. OLSON, supra note 8, at 277. :•"-"• 

55. J. DORSEY & J. DILTS, A GUIDE TO BALTIMORE ARCHITECTURE 187 (2d ed. 1981). 
' 56. George W.F. McMechen, Md. Vertical File, Enoch Pratt Free Library, Hawkins, 

supra note 4, at 28. . . . . . 
{ 57. Hawkins, supra note 4, at 28. 
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them to g o . . . ."5S The petitioners were concerned that Negroes in
tended to "plant themselves on Madison Street and Eutaw Place" as 
well.59 

Milton Dashiell was George W.F. McMechen's brother at the 
Maryland Bar. Dashiell had been borri in Dorchester County, Mary
land in 1859; he attended St. John's College in Annapolis, read law, 
and was admitted to practice in 1882. For a time, he practiced in Ken
tucky before he returned to his home state.60 According to all reports, 
his career was undistinguished; he was a "briefless lawyer."61 

•'-V Dashiell resided on the southern fringe of the 11th Ward at 1110 
McCulloh Street. The neighborhood was all white, but it was located 
just a block away from the Biddle Alley district, the infamous "lung 
block." The "Negro invasion" of Eutaw Place inspired Dashiell to 
draft a law designed to prevent blacks from further encroaching on 
white neighborhoods. The bill was introduced into the City Council by 
Councilman Samuel L. West.62 .'••. . ' . . - . 

The bill took a long and tedious course. Public hearings were held 
at which the primary spokesmen against the ordinance were Negroes. 
Both branches of the City Council finally passed the ordinance, by a 
strict party vote — all Democrats voted in favor and all Republicans 
voted against.63 , \ 

The Baltimore Sun summarized the ordinance's provisions as 
follows: 

That no negro can move into a block in which more than half of 
the residents are white. 
That no white person can move into a block in which more than 
half of the residents are colored. 
That a violator of the law is punishable by a fine of not more than 
$100 or imprisonment of from 30 days to 1 year, or both. 
That existing conditions shall not be disturbed. No white person 
will be compelled to move away from his house because the block 
in which he lives has more negroes than whites, and no negro can 
be forced to move from his house if his block has more whites than 

• •'. negroes. 
That no section of the city is exempted from the conditions of the 

58. Petition to the Mayor and City Council, Baltimore City Archives, Mahcot Files, File 
406 (July 5, 1910). '. 

59. Id. •.-••,-•'%:• '',_ ••'• ' • ' . " ' . 

60. Baltimore Sun, December 18, 1910, at 7, col. 6. 
61. Hawkins, supra note 4, at 28. : -• . 
62. Baltimore Sun, December 20, 1910, at 7, col. 7. 
63. Id. '" . 
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ordinance. It applies to every house.64 

In addition, the ordinance prohibited negroes from using residences on . 
white blocks as a place of public assembly and vice versa.65 

On December 17, 1910, City Solicitor Edgar Allan Poe issued an 
opinion declaring the ordinance constitutional He opined that the or
dinance was within the state's police power "because of irrefutable 
facts, well-known conditions, inherent personal characteristics and in-, 
eradicable traits of character perculiar [sic] to the races, close associa
tion on a footing of absolute equality is utterly impossible between 
them, wherever negroes exist in large numbers in a white community, 
and invariably leads to irritation, friction, disorder and strife."66 He 
determined that this ordinance was permissible under the fourteenth 
amendment to the U.S. Constitution because "a State has the right 
under its police power to require the separation of the two races wher
ever the failure to so separate- then [sic] injuriously affects the good 
order and welfare of the community."67 " , ' : - - . . . : . 

•'' •;.•'/';:; Mayor J. Barry Mahool signed the ordinance into law on Decem
ber 20, 1910. The occasion was a ceremonial one. Two pens were used 
in the signing —- one was given to Dashiell and one to Councilman 
West. The pen was a "favor" which Dashiell announced he would 
"treasure . . . from every point of view."68- West got into the spirit of 
the occasion by announcing that he would have a copy of the ordinance 
framed and hung in his home.69 

•• :"-'v V It is easy to understand racist DashielTs pride of authorship, but 
from today's perspective, Mayor Mahool's support is enigmatic This 
experiment in-apartheid is at best a sell-out to Baltimore plutocracy, 
and at worst an invidious denial of housing to Baltimore's blacks. Yet 
Mahool, who is remembered as a champion of .social justice,70 eagerly 
signed the ordinance without apology. - . . v : ^ . ; r 

;^--.-At first it seems anomalous that a member in good standing of the 
Progressive Movement — which advocated the elimination of slums as 
the breeding ground for crime, disease, and poverty — would enthusi
astically support a law designed to worsen Negro housing conditions. 
But in a broader historic context it makes sense. Progressive reformers 

- 6 4 . Id. atcoIs.5-6. •_;.::..-..•..:...:.•.. : / . . . . . . i...,.:J,... 
.; 65. Baltimore, Md, Ordinance 610 (Dec. 19, 1910). 

66. Memo from Edgar Allan Poe to Mayor J. Barry Mahool, Baltimore City Archives, 
Mahool Files, File 451 (Dec. 17, 1910). 

,.;• 67. Id. 
68. Letter from Milton Dashiell to Mayor J. Barry Mahool, Baltimore City Archives, 

Mahool Files, File 406 (Nov. 26, 1910). 
69. Baltimore Sun, December 20, 1910, at 7, col. 7. ... . ." 
70. J. CROOKS, supra note 7, at 102. 
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like Mahool found themselves faced with social chaos. Their efforts 
had failed to cure the fundamental ills — illiteracy, morbidity, crime, 
and poverty — from which the urbanizing, industrializing society suf
fered. Thus defeated, they resolved to treat two of the most bother
some and visible symptoms of society's ailments: riots and epidemic 

. disease.71 

Because the riots were often racial in nature, and because the 
black slums were viewed as the source of contagion, the reformers fo-

.'..'•.'• cused on the black neighborhoods. The ultimate goals of the Progres
sives, however, were not directed to improving the living conditions of 
black slum families. Progressive reformers were not concerned with 

•r;; - the plight of Negroes; as C. Van Woodward observed: 'The blind spot 
in the . . . progressive record . , . was the Negro . . . "12 "Victim 
blaming" was much less costly than attempting to solve the underlying 
social problems.73 . . • - - • 

Social Darwinism provided the ideological basis for this view, and 
some reformers used it to posit a basic'inferiority of black people.74 

For example, the campaign rhetoric of the Disenfranchisement Move
ment (a nationwide effort to deny Negroes of their right to vote) de
picted blacks as slovenly and corrupt brutes.75 Turn-of-the-century 

•';•';' census data supported the view that Negroes were a* dying race: blacks 
showed a higher mortality rate and a lower birth rate, than whites.76 

Viewed in this context, Mahool's support for the first segregation 
ordinance is less surprising. Similarly, the Baltimore Sun, which by 
1911 had good credentials as a reform newspaper, editorially apolo
gized for the segregation ordinance as follows: "Baltimore has to deal 
with the condition as it exists and not with the abstract theories of theo-

. rists and those who are not personally concerned."77 

Many Progressives thus agreed that poor blacks should be quaran
tined in isolated slums in order to reduce the incidents of civil distur
bance, to prevent the spread of communicable disease into the nearby 
white neighborhoods, and to protect property values among the white 
majority.. Historian George M. Frederickson tied these strands 

.'•;. together •.' y"':'\;'./.'\---;'/v ' 'r':".-/^'' ••''"'• 

71. R. LUBOVE, supra note 41, at 11-12. 
7Z C. VANN WOODWARD, THE STRANGE CAREER OF JIM CROW 91 {3d rev. ed. 1974). 
73. J. LEVIN & W. LEVIN, THE FUNCTIONS OF DISCRIMINATION AND PREJUDICE 41-42 

(2d ed. 1982). 
74. Schmidt, Principle and Prejudice: The Supreme Court and Race in the Progressive 

Era. Part 1: The Heyday of Jim Crow 82 COLUM. L. REV. 444, 453-54 (1982). 
75. M. CALLCOTT, THE NEGRO IN MARYLAND POLITICS 1870-1912 101-38 (1969). 
76. Schmidt, supra note 74, at 453. 
77. Baltimore Sun, April 7, 1911, at 6, col. 3. 

\ 
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7. 

• '-.- If blacks were a degenerating race with no future, the problem 
. -•.: ceased to be one of how to prepare them for citizenship or even 

how to make them more productive and useful members of the 
• • . community. The new prognosis pointed rather to the need to seg-
•.. regate or quarantine a" race liable to be a source of contamination 

and social danger to the white community, as it sank even deeper 
into the slough of disease, vice and criminality.78 

• The first segregation ordinance proved to be politically and legally 
deficient. It was a foregone conclusion that the ordinance would be 

.;.. vehemently opposed by the Negro community. But blacks were not 
;: alone- in opposing the ordinance: they were joined in opposition by 
. real estate brokers and white owners of property located in mixed 

£ neighborhoods. Objections arose before the ordinance was signed. For 
^example, on December 10,1910, a broker wrote Mayor Mahool expres
s i n g concern that the ordinance would preclude rental to Negroes in a 

block in which Negroes already lived but were in the minority. The 
writer said: • • » . . • • • • . - - r . 

, v ^ 3 the property owners of this city who will lose thousands of dollars 
:p.:;-^r through the too strict terms of this ordinance, rely upon you to 

' ̂ ' carefully raise such facts as are here presented before signing this 
:;^<r> ordinance, a serious effect of which will probably not be fully real-
: . ^^ r i zed u n t- j s o m e 0f u s c o m e face-to-face with some of our property 
• !;.;;vacant and in a mixed neighborhood.79 . « 

' On December 12, 1910, a property owner less gramatically, but more 
U: poignantly, made the same point: ;-.j.v :• :.v 

'*^ I am also a property owner and I have a house i [sic} south Balti-
•."" more where one of the owners have rented the next two houses 

i: ,i* ;vi from mine to colored. My tenants are white. They tell me in 
'spring they will move, now that this ordinance becomes a law and 
r if white people don't move in my house I will have to pay expenses 

'ffyf^^i'on. property that does not pay my [sic] in return. I approve in 
r-:%*^?V keeping colored people to themselves and this ordinance as it is 
;®f|S^f will work a hardship on property owners all over the city. I would 
Xi*£w"'^approve of a law where there is no colored people in the block.80 

;'if| Hence, the ordinance was politically flawed in that it worked at cross 
%§y- purposes to the economic well-being of a significant white constituency. 

:;-V^-*-: 

i;."" 78. G. FREDERICKSON, THE BLACK IMAGE IN THE WHITE MIND: THE DEBATE ON 
AFRO-AMERICAN CHARACTER AND DESTINY 1817-1914 255 (1971). 

79. Letter to J. Barry MahooL Baltimore City Archives, Mahool Files, File 451 (Dec. 10, 
1910). : . .-• .-• •;.--.• ' • -•_ • •• 

80. Letter from Charles S. Otto to J. Barry Mahool, Baltimore City Archives, Mahool 
. Files, File 406 (Jan. 16, 1911). ••-.-. •"••• • : •- - i" , -... 
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In addition to its political flaws, literal application of the ordi
nance produced some unlikely incidents. One story is told of a white 
person who temporarily vacated his house while it was under repair, 
thereby making the block fifty-one percent black. Return to his own 
home would have made him a criminal.8' In the same vein, Daniel W. 
Shaw, a black Methodist preacher, wrote Mayor Mahool and asked the 
following question: •. i;:.u.^ 

.'•;V'In reference to the operation of the . . ' . ordinance, I beg to ask: 
"when colored Methodist preachers living in parsonages owned by 

•-V their churches, located in blocks where the majority of the resi-
•';•£ dences are white, are ordered by their bishops to move, and a new 
;;:?:; colored preacher is sent to take the charge, will the . . . ordinance 
. !;^i: prohibit the new colored preacher from moving into the house 

. owned by his church located in the white block.82 . 
Mayor Mahool referred the question to Milton Dashiell, who righ-
teously replied: '• /•/ . :7-:;'^v;•• •.. 

I am only able to say that the colored parson, considered to repre
sent the most enlightened of the negro race, should have estab
lished his home in the midst of his race, and that he should have 

. encouraged others of his race to do likewise . .• . \ . The inquiry 
.''-' seems to me like a hypothetical one, and can be answered by the 

parson, unaided, save by the ordinance itself,83 

A legal challenge to the ordinance was not long in coming. In less 
than a month, twenty-six criminal cases were sent to court. In the first 
one to go to trial, Judges Harland and Duffy of the Supreme Bench of 
Baltimore, without going into the merits of the legislation, declared the 
ordinance ineffective and void because it was "inaccurately drawn."84 

There is no published report of their opinion, but presumably the inac
curacy was in the ordinance's title. Section 221 of the City Charter of 
Baltimore provided: "Every ordinance enacted by the City shall em
brace but one subject which shall be described in its title. . . .w8S The 
title of the first segregation ordinance was nondescriptive; it grandly 
declared that the provision was "[a]n ordinance for preserving order, 
securing property values and promoting the great interests and insuring 

81. Hawkins, supra note 4, at 29. 
82. Letter from Daniel W. Shaw to J. Barry Mahool, Baltimore City Archives, Mahool 

Files, File 406 (Jan. 16, 1911). : 

83. Letter from Milton Dashiell to Daniel W. Shaw, Baltimore City Archives, Mahool 
Files, File 406 (Jan. 17, 1911). • . . - : . : . -•• 

84. Hawkins, supra note 4, at 29. T '--.,' 
85. BALTIMORE CITY CHARTER § 221 (1898) (emphasis added). 
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the good government of Baltimore City,"86 without mentioning racial 
segregation of housing. 

Partisans of the segregation ordinance were undaunted. Indeed, 
they viewed the court's decision as an encouragement "to push further 
their war into Africa."87 Councilman West decided to drop lawyer Da
shiell, however, and to seek the assistance of more eminent counsel. He 
turned to William L. Marbury, whose credentials as a segregationist 
were well established by his role in the Disenfranchisement 
Movement.88... - :v. - :.:.:-.:,]• ••'•^;^..- •:•. • : •• •': -.yv.^.vrr^vKfJi 

-. - The second segregation ordinance corrected the legal flaws of the • 
first. Further, in a major substantive change, Marbury drafted the or- ' 
dinance to be inapplicable to "mixed" blocks. All black blocks were to 
remain all black, all white blocks were to remain all white, and inte
grated blocks were left to pursue their- market destiny. Marbury 
designed this change to quiet opposition ftom white landowners and * 
real estate professionals. He also changed the ordinance's style, replac- . 
ing Dashiell's reasonably straightforward prose with redundant 
legalese. For example, the most important sentence in the second ordi
nance read as follows: . ;.,;. ••'.;•.:.• -J] •:••[;' 

— \ ' '..". 
PJt shall be unlawful for any colored person to move into or use .as 
a residence or place of abode any house, building or structure, sit
uated or located on any b l o c k . . . the houses, buildings and struc
tures on which block, so far as the same are occupied or used as 
residences or places of abode, in whole or in part, shall be occu
pied or used as residences or places of abode by white persons 

»•• Not everyone was pleased with the second segregation ordinance. 
A delegation of black property owners urged its veto,90 and some bro-••-'"} 
kers reiterated their concern that the ordinance would depress real es- S. 
tate values in mixed neighborhoods. Milton Dashiell wrote to Mayor ••.'.''•?> 
Mahool from his sick room both to reaffirm his authorship of "the plan ^ 
of segregation" and to object to some features of the Marbury version •••^ 
which were too liberal in permitting mixed occupancy." These objec- ;-,: 
tions notwithstanding, Mahool signed the ordinance on April 7,1911.92 '... T-, 

8S. Baltimore, Md., Ordinance 610 (Dec. 19,1910). "W. 
87. Hawkins, supra note 4, at 29. ''.*•'' "'--"-•:;,V-:--'; 

" " 88. /</.at30. . '•" • . ' ' '•"' •-'•'•• :-;—:--.\ • - ^ v - ^ 
89. Baltimore, Md., Ordinance 654, § 2 (April 7, 1911). - "';'." ' - ' > ; 
90. Baltimore Sun, April 8, 1911, at 9, col. 5. 
91. Letter from Milton Dashiell to J. Barry Mahool, Baltimore City Archives, Mahool 

Files, File 475 (April 6, 1911). " ... 
9 1 Baltimore, Md., Ordinance 654 (Apr. 7, 1911). 
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• Approximately a month after its adoption, the City Council re
pealed the second segregation ordinance and reenacted it with amend
ments. The text of the ordinance remained essentially the same; the 
purpose of the reenactment was to cure a technical flaw in enactment. 
The Council added two new provisions: neither black schools nor black 
churches could be established in white blocks and vice versa.93 Mahool 
signed the third segregation ordinance on May 15, 1911, as his last offi- I 
rial act The next day he was replaced in office by regular Democrat 
James H. Preston, who had defeated Mahool's bid for reelection in the \ 
1911 Democratic primary. :i^-vv*irV'--vv • •; •*• 
~: v A challenge to Baltimore's third segregation ordinance was two ; 

. years in coming. A criminal indictment was filed against John E. ••''•<•" 
Gurry, "a colored person," charging that he had unlawfully moved into 

"' a residence on an all-white block. Gurry was defended in the Criminal 
Court of Baltimore City by W. Ashbie Hawkins,94 a Negro, who was to';,' :; 
play an active role in legally "attacking the, segregation ordinances.93 

; At trial the court dismissed the indictment against Gurry, finding 
the ordinance nonsensicaL Judge Elliott focused on sections 1 and 2 of 

<•'. the ordinance. According to his interpretation, section 1 excluded 
whites from blocks "in whole or in part" black, and section 2 excluded 
blacks from blocks "in whole or in part" white.9* Hence, he concluded, 

'••'.'' the ordinance would depopulate mixed blocks by precluding whites 
. ., and blacks alike from moving there. Therefore, the ordinance must fail j 
. because of its own unreasonableness.97 : •! 

The ordinance, of course, could be interpreted another way. Law
yer Marbury intended for it to exclude blacks from blocks "in whole or 
in part" residential, where all the residences are occupied by whites. : 

- T h e Maryland Court of Appeals rescued Marbury from his circumlc-
cution by adopting this interpretation, which permits either blacks or 

,.''' whites to move onto mixed blocks.98 The Maryland high court had a 
•: substantive quarrel with the ordinance, however. It found the ordi-
; nance unconstitutional because it took away the vested rights of the 

'•':.' '• 93. Baltimore, MA, Ordinance 692 (May 15, 1911). *^»:yMV-:"v- -
'•';'.'-•• 94. State v. Gurry, 3 Baltimore City Ct. 262 (1913). ' ;^' ••• 

••'•• 93. Hawkins came to Baltimore to attend Morgan College. Thereafter he attended the 
••}'• University of Maryland Law School for a year before he transferred to Howard University 

. Law School. He later was associated in the practice of law with George W.F. McMechen, 
:••;•' who had broken the color line on McCuUoh Street See W. Ashbie Hawkins, Baltimore 
:'•'•".: Newspost, April 7, 1941 (Biography File, Enoch Pratt Free Library); 7 MORGAN ST. C. 
;-.'• BULL. 24, May 1941. For a contemporaneous account of these events, see Hawkins, supra 

'••\. note4, at 28-30. • . • • • - -"-'• * •'•T'•.; : 
96. Baltimore, Md., Ordinance 692 (May 15, 19H). :'";";v;"••=: -, --" 
97. State v. Gurry, 3 Baltimore City Ct. at 263. . - . • • * • ' 

•' 98. State v. Gurry, 121 Md..534, 539, 88 A. 546, 548 (1913). . 
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owner of a dwelling to move into it if he happened to be white and the 
block was all black, or vice versa." 

There was no lapse in coverage, however: a week before the 
Maryland Court of Appeals struck down the third segregation ordi
nance, the Baltimore City Council had enacted a fourth. The fourth 
segregation ordinance cured the constitutional infirmity of its predeces
sor by making its application prospective only; it provided "that noth
ing herein contained shall be construed or operate to prevent any 
person, who at the date of the passage of this ordinance, shall have 
acquired a legal right to occupy, as a residence any building or portion 
thereof. ,-. from exercising such legal right. . . ."I0° 

I'%?•-•• In the short run the segregation ordinances served the goal of their 
proponents — the protection of Eutaw Place from a "Negro Inva-

ision"101— while presenting blacks with few problems. To the con
trary, blacks at first were able to buy or to rent at distress prices as 
whites fled mixed blocks.102 -The ordinances failed to accomplish the 
more long term goals of the white majority,-however, and eventually 
worked a positive hardship on blacks, the effects of which are apparent 
even today. ••'.* •.•::••. r 

- T h e ordinances did not succeed in protecting against crime and 
contagion, the more general objectives of the white middle class. For 
example, the ordinances had targeted the 17th Ward for degradation. 
Its streets and alleys were "honeycombed with saloons and gambling 
dens, as well as numerous billiard halls, dance halls and several broth
els."103 In the making was what modern sociologist Kenneth Clark was 
to call the "pathologies of the ghetto."104 Blacks formed a self-help 
organization, the Baltimore Colored Law and Order League, to pres
sure municipal government to enforce liquor laws, but to little avail.103 

Rowdyism and theft increased in frequency and spread to surrounding 

- 99. Id. at 550-51,88 A. at 553 (holding that the state legislature had never authorized the 
city to pass such an unreasonable ordinance). 

..-100. Baltimore, Md. Ordinance 339 (Sept 25, 1913). 
V'-101. A black real estate dealer described this development as follows: 
_'.\..;; The crowding among the colored people, especially in the 17th Ward is greatly on the 
'.>>. increase . . . . They have been moving rapidly into the 17th Ward and packing i t 
\:'^\ Normally they would have spread over all of McCulloh Streets [sicj and the larger 
.vi-'.': streets in this Ward and the district to the northwest. This movement has been pre

vented by the artificial pressure of the Segregation Act 
. Transcript of interview with William L. Fitzgerald, R.G. 102, Box 121, National Archives 
(June28, 1916). 

;.-.. 102. Hawkins, supra note 4, at 30. 
h. 103. W. ?av\,supra note 4, at 393. ' ' ' • . " . 

. 104. K. CLARK, DARK GHETTO DILEMMAS OF SOCIAL POWER 12-20 (1965). 
105. W. Paul,supra note 4, at 397. • , , . • - . . 
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">'. ••'•'•:• 

areas, both as a product of and a reaction against this environment.106 

Thus, creation of a black ghetto increased crime in the contiguous 
white neighborhoods. 

Housing segregation also failed to protect the white community 
from contagion. The mortality rate among Negroes from tuberculosis 
remained 260% higher than that of whites and the death rate from all 
diseases ninety-six percent higher than that of whites.107 H.L. Mencken 
directly commented on the segregation ordinance's negative effect on 
public health: . • • ; , • . - . ^ ^ u ^ ^ i - : -•:•/> •• ̂ i^^g^^v:.?>:.:-..•>:••--••: 

But who ever heard of a plan for decent housing for negroes in 
Baltimore? Most of them live in filthy hovels, crowded together in 

~..r%: the winter, breeding diseases in themselves and. constantly com-
: "• municating these diseases to the rest of us. The persons who gov

ern us have never thought to -look to this matter. When the darky 
tries to move out of his sty and into human habitation a policeman 
now stops him. The law practically insists that he keep on incu-

••••- bating typhoid and tuberculosis — that he keep these infections 
•:.-.•• alive . . . for the delight and benefit of the whole town.108 

Even Mayor James H. Preston, who after replacing Mayor Mahool be
came a great proponent of the segregation ordinance, conceded that it 
failed to protect the public health of the white middle-class: 

fTJhe evil effects of the unhealthy state of the negro race are not 
confined within their own numbers. With little if any knowledge 
of their home surrounding we call upon these people to serve us in 
our households, prepare our food, tend our children and perform 

• countless other services wherein personal contact is a matter of 
;jr~ course. Regardless of our efforts to maintain [a] sanitary and 

.;•. healthful environment for ourselves and families the insidious in-
- <? fluence of slum conditions is carried into our very midst to defile 
"\ , and destroy.109•..i i- i:- t:t^^^'\-i^-. :rrv^q^^^2^-'t .• / 
In short, the ordinances failed to segregate germs in the 17th Ward. 

The ordinances also were disastrous for Baltimore's black commu
nity because their effect was to limit further the overall housing supply 
available to an increasing black population. An economist asked to 
guess the likely impact of a law which limited the supply of housing for 
which there was an increasing demand would make two prophecies — 

j f ' ' ' * * ^ ^ 

-(•:• 106. Id. • '":.:''•:.£•«• ;.'\S''-•:•-.. ..• •***?.?§^£%i&%l£xrr '•:•;•• •• 
/.?•' 107. Preston, What Can Be Done to Improve the Living Conditions of Baltimore's Negro 
Population? 5 BALTIMORE M U N . J. I, 1 (March 16, 1917). ^ ' V ' ^ . -
- 108. H.L. Mencken, 1 The Free Lance 137 (1911-1915) (unpublished collection found in 
Mencken Room, Enoch Pratt Free Library, Baltimore). • . ; . - - , ; . . 

109. Preston,supra note 107, at I.. ;,-<:.^'-'Z'-.i-••:.•:..=..••• 
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the price of Negro housing would increase, and the quality of Negro 
housing would decline. Both came to pass. Although the ordinances at 
first made some housing available to blacks as whites abandoned their 
homes on mixed blocks, only a limited number of mixed blocks existed 
and the pressure for additional Negro housing was unrelenting. The 
Negro population in Baltimore was 85,000 in 1910. It had been in
creasing by approximately 600 per year during the previous decade,110 

yet the additional housing available to blacks was being exhausted. A 
growing population was "bottled-up". into a limited number of 

- houses.1 ".:..>( •.. .•.".—. ;-..s^-<: 
-„ - « On the surface the segregation ordinances do not seem designed to 

V~T shrink black housing opportunities. Indeed, the ordinances permitted 
-J" the creation of new all-black subdivisions. But circumstances con

spired to foreclose this possibility. New housing was financed largely 
. by building and loan associations created by ethnic groups and labor 

unions that refused to extend credit to Negroes. By 1900 there was 
only one black building and loan association.m Even if a black family 
could find the capital, few blacks could afford new housing. According 
to census figures from 1910, which show home ownership among Ne
groes in seventy-three southern cities with a black population of 5,000 
or over, Baltimore ranked seventy-second. Only 933 of the city's 
85,000 blacks owned their homes."3 Finally, even if a group of mid
dle-class blacks could be found who could afford new housing on the 
outskirts of town, they were likely to receive a hostile reception from 
white neighbors. , i 4 

For example, a move of Morgan College to the northeast suburbs 
encountered great opposition. Residents resisted the plan to create a 

- community of "scientifically sanitary" housing for the black faculty; 
- " the president of the local community association declared his prefer

ence to live near a community of "ignorant and tractable negroes" 
. rather than one of "educated negroes."115 During this period "Patap-

sco Park" was advertised in the Afro-American newspaper as "the only 
suburb strictly for colored people."116 But for most blacks, second-

110. CHILDREN'S BUREAU STUDY, supra note II, at 2-3. 
""111. Transcript of interview with S.C. Fernandez, R.G. 102, Box 121, National Archives 

-(June 19, 1916). .," 
112." S. OLSON, supra note 8, at 234-35. 
113. CHILDREN'S BUREAU STUDY, supra note 11, at 33. 
114. Transcript of interview with Dr. J.O. Spencer, R.G. 102. Box 121, National Archives 

(June 20, 1916). 
115. S. OLSON, supra note 8, at 278; transcript of interview with William L. Fitzgerald, 

RG 102, Box 121, National Archives (June 28, 1916). 
116. CHILDREN'S BUREAU STUDY, supra note 11, at 33. 
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hand houses were the only option. 
•..;;.• Increased, demand and a limited supply naturally results in rising 

prices. By 1916 various observers noted, and three different studies 
confirmed,"7 that blacks were forced to pay more than whites for hous
ing. As blacks dispossessed whites on mixed blocks, the rents went up. 
Dr. J.O. Spencer, President of Morgan College, tells of a case where a 

; black family moved into a house that previously had been rented to 
.-;•.';• whites for $27.50 per month and were charged S32.00.1 ,a . 
•V'->:>' As the price went up, the quality of housing in black neighbor-
; ; hoods was inexorably declining. In a market characterized by in-

'•'~t~: creased demand, a limited housing stock, and rising cost, Negroes had 
•\v&\no choice but to crowd together in order to make the rent119 Even the 

'^' small alley houses were turned into tenements for three or more fami
lies. In 1913, the. director of the.National League on Urban Conditions 
Among Negroes described what" was happening in the picturesque 
slang of that period: "For the poorer and less thrifty element. . .loose 
building regulations allow greedy landlords to profit by 'gun-barrel' 
shanties and cottages, by 'arks' of which the typical pigeon-house 

. would be a construction model, and by small houses crowded upon the 
; : same lo t / ' 1 2 0 .;-. .:.• ; : ;.,.•.,.,...'. ,. . •-:.:* ::.».i\ •• 

•••:... Baltimore's middle-class black neighborhood also was-under seige. 
;
:,

;' Established in the 14th Ward along upper Druid Hill Avenue, it had 
-.'::'•' been "mixed" when the segregation ordinances went into effect. A 

quiet residential neighborhood with stately three-story town houses, 
W.E.B. DuBois described Druid Hill Avenue as "one of the best 

.••:'•; colored streets in America."121 Its middle-class inhabitants had the 
.'/: same aspirations as their white neighbors — they sought to distance 
Vy themselves from the crime, contagion, and squalor of the slums. But 
.. : : the segregation ordinances fated the neighborhood eventually to be-

; • Vcome a slum. Speculators outbid homeowners for the houses and con
verted them into tenements for three or more families, A familiar 

. pattern repeated itself: As the lower-class population grew, entreprenu-
:•-:••;' ers established saloons, gambling places, and brothels. The black bour-

'.•_•;;' geoisie resisted through such self-help organizations as the Baltimore 
" C o l o r e d Law and Order League, but it was at best a holding action.122 

.. 117. See S. OLSON, supra note 8, at 277, and authorities cited therein. 
H8. Transcript of interview with Dr. J.O. Spencer, R.G. 102, Box 121 National Archives 

' (June 20, 1916). 
119. CHILDREN'S BUREAU STUDY, supra note 11, at 32; Transcript ofinterview with Wil

liam L. Fitzgerald, R.G. 102, Box 121, National Archives (June 28, 1916). 
120. Haynes,supra note 5, at 111. . . . . . , -
121. S. OLSON, supra note 8, at 277. 
122. W. Paul, supra note 4, at 397. - '" - . - . . . - , -. 
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Notwithstanding this negative assessment of the effects of the seg
regation ordinances, they were popular with white citizenry. Dollars 
dictated this positive response. In a letter to Mayor Preston in 1916, 
Reverend W.J. McMillian, the pastor of the Maryland Avenue Presby- 1 
terian Church, expressed the views of the white majority: J 

Personally I believe that the segregation matter is one of the great- j 
"est problems of the modem municipality. The proximity of the 
-negro race to good property means its undoing. This is the fact 

'•••••••:-' with which we must deal rather than concerning ourselves with the 
-..;.-,;«»theories that race prejudice ought not to be. Personally I believe 

':^that the property of the church which I serve has been injured 
'••-.'••-.•••%?:£•: $5,000 in the last twelve months by the negroes' getting the block 

• ^ v ^ - c m Oak Street between 24th and 25th Streets.123
 v;». ,•-..:• 

;••'•••' Mayor Preston summed up the official attitude in a letter to the Presi
dent of the New York Title and Mortgage Company: "Our segregation 
ordinance is acting admirably, in Baltimore, in operation and effect — 

. and has very great influence on property values and on the condition of 
; both races."124 .. * - . 

' The "Baltimore idea" for promoting residential segregation was 
•• quickly adopted in other southern and border cities. In 1912 Moores-

ville and Winston-Salem, North Carolina enacted' segregation ordi-
nances. One year later AsheviHe, North Carolina; Richmond, Norfolk, 
and Roanoke, Virginia; Atlanta, Georgia; Madisonville, Kentucky; and 
Greenville, South Carohna passed similar legislation. And in 1914 
Louisville, Kentucky; Birmingham, Alabama; and St. Louis, Missouri 
followed suit125 . . . 

Indeed the success of residential segregation ordinances was the 
catalyst for the emergence of the National Association for the Ad
vancement of Colored People as an effective counterforce to segrega
tion. The NAACP had been founded in 1909.126 But its membership 

' and political power grew as it established local branches to press court 
Y challenges to the segregation ordinances.127 The success of these chal-
v lenges varied: The North Carolina Supreme Court had struck down an 

ordinance as a violation of property rights;128 Georgia's Supreme Court 

123. Letter from the Rev. WJ. McMillan to Mayor Preston, Baltimore City Archives, 
Preston Files, File 506 (Jan. 18, 1916). 

124. Letter from Mayor Preston, Baltimore City Archives, Preston Files, File 506 (Mar. 
17, 1917). 
• 125. Schmidt, supra note 74, at 499-500. - •- •*=;;. 

126. Kiccsupra note 2, at 182. " . : . 
127. Schmidt, supra note 74, at 503. • '-
128. State v. Darnell, 166 N.C. 300, 81 S.E. 338 (1914); (city charter authorized aldermen • 

to enact any ordinance they deem proper for city's good order and general welfare so long as 
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vacillated, first rejecting,129 then approving,130 different versions of At
lanta's ordinance; and the Virginia Court of Appeals sustained its ordi
nances with some qualifications.131 r, ••-..-••• 

As we have already seen, the Baltimore branch of the NAACP, 
under the leadership of W. Ashbie Hawkins, had successfully attacked 
an early version of Baltimore's segregation ordinance.132. Hawkins' 
plan to take a constitutional challenge to the United States Supreme 
Court had been postponed by this success. But in 1915, Hawkins again 
started up the judicial ladder when he challenged, before the Maryland 
Court of Appeals, the constitutionality of Thomas S. Jackson's criminal 

; J conviction for violation of Baltimore's fourth segregation ordinance.133 

fe; At the request of Mayor Preston, William L. Marbury filed a brief in 
•;C support of the city's position.. Preston remained apprehensive; he wrote 

to Marbury: "In this brief there is a page and a half of argument. It 
seems to me that this is too important a matter to be 'kissed down the 

].;.. wind* so lightly."134 Mayor Preston went on to request his City Solici
tor, S.S. Field, to file an additional brief in support of the constitution
ality of the segregation ordinance. , ,.;.'-J;•".-.,,'.'. 

.:.; / The Maryland Court of Appeals postponed its decision in the case 
pending a decision by the United States Supreme Court in a closely 
related case. In 1914, the City of Louisville, Kentucky-had passed a 
segregation ordinance of its own. The text of the Louisville ordinance 
closely resembled the text of the first segregation ordinance which 

:. Milton Dashiell had drafted for Baltimore. The ordinance made it un
lawful for blacks to reside in residential blocks more than fifty percent 

; w h i t e a n d v i c e v e r s a . 1 3 5 ....,..;•.-K ,,.;-,<" :•<-. '..-•;.-•• -

; : ; ; : - The Supreme Court case was a product of the efforts of the 
*'• NAACP's national headquarters. The NAACP had formed a Louis-

'.'. the ordinance did not contravene state constitution and its laws, and did not authorize enact-
;ment of racial segregation ordinance). • - r : . OMw-".:'? ?•-- * 

/: ,;,129. Carey v. City of Atlanta, 143 Ga. 192, 84 S.E. 456 (1915); (city's racial segregation 
ordinance violated due process clauses of both the state constitution and the fourteenth 

-amendment to the federal constitution, because it denied a person's inherent right to ac
quire, to enjoy, and to dispose of property). •-.&*&•;'}••';' 

<x^r 130. Harden v. City of Atlanta, 147 Ga. 248,93 S.E. 401 (1917); (city's racial segregation 
/-. ordinance, by its terms applicable only prospectively, did not violate due process). 

]', 131. Hopkins v. City of Richmond, 117 Va. 692, 86 S.E 139(1915); (enactment of racial 
":: segregation ordinance is within the city's police power to promote peace and good order, 

and ordinance is constitutional insofar as it is applied only to persons whose property rights 
accrued after its enactment). • ; • • • .:. •'•/.''v-_.;: 

132. See supra text accompanying notes 94-95. .-"V?-"'?*^.'".*-*•'*•''.•'•'• 
133. Jackson v. State, 132 Md. 311, 103 A. 910(1918). •'•' .' > i ; iv; .;".:•! ' 
134. Letter from Mayor Preston to William L. Marbury (Nov. 29, 1915), Baltimore City 

Archives, Preston Files, File 506. .- ... .. •-..-; 
135. Buchanan v. Warley, 245 U.S. 60 (1917). . -r:/-;'^ •*•:.. -. 

/ 
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v-.. -

m 

ville branch and had recruited prominent local counsel, but orchestrat
ed the litigation from its New York office. With the assistance of the 
local black ieaders and white members of the Louisville Real Estate 
Exchange, it created a test case in the context least favorable to the 
ordinance's unconstitutionality.136 

; y>The scenario had William Warley, president of the Louisville 
branch of the NAACP, contract to buy a corner lot from Charles 
Buchanan, a white real estate agent. The lot in question was in a 
"white block" but was surrounded by black residences. The contract 
provided that Warley was not required to perform "unless I have the 
right under the laws of the State of Kentucky and the City of Louisville 
to occupy said property as a residence."137: Buchanan sought specific 
performance of the contract in the state courts and Warley set up the 
ordinance as his excuse for not performing. The state courts held the 
Louisville ordinance constitutional and therefore a complete defense to 
W a r l e y . 1 3 8 •••.-.••,.,-•••.•. - . . , " ' • • , . . ; , / . . . . . . . . . . . . , . : , . . ; . 

:: Hence the case of Buchanan v. Warley had been staged to work a 
role reversal. Buchanan, the plaintiff challenging the constitutionality 
of the ordinance, was a white real estate agent Warley, the defendant 
defending the ordinance, was the black president of the Louisville 
branch of the NAACP* The explanation of this litigation strategy is 
straightforward. At the turn of the twentieth century the U.S. Supreme 
Court had come to accept Jim Crow laws: in Plessy v. Ferguson™* 
decided in 1896, the Court found state law requiring racial segregation 
on railroads consistent with the fourteenth amendment; and in Berea 
College v. Kentucky,XAa decided in 1908, it found that the state of Ken
tucky had the power to require racial segregation in a private college. 
But during this same era the Court had actively embraced the credo of 
"economic laissez-faire." In 1905, in Lochner v. New York*41 the 
Court constitutionally protected freedom of contract in the baking 
business from maximum-hour legislation. In Buchanan', the NAACP 
hoped to convince the Court to protect Buchanan's constitutional right 
to engage in the real estate business without meddlesome interference 
from the City of Louisville (and thereby incidentally to protect blacks 
from residential housing segregation). . ; > 

&'•*136. See generally Rice, supra note 2, at 183-88 (a detailed discussion of Buchanan's his
torical background). See also Schmidt, supra note 74, at 498 (summary of the decision). 
-• 137. Buchanan v. Warley, 245 U.S. at 70 (quoting contract). : - . . . 
' •" 138. Schmidt, supra note 74, at 498. . 
7. 139. 163 U.S. 537 (1896). ' - . - - • -

140. 211 U.S. 45 (1908). -
, 141. 198 U.S. 45 (1905). .. , 

\ 
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•' Buchanan v. Warley was first argued before the Supreme Court in 
April of 1916 before seven justices. The Court then ordered reargu-
ment before a full bench. The significance of the case, was well recog
nized; twelve amicus briefs were filed on both sides. From Baltimore, 
City Solicitor Field filed a brief defending the ordinance, while W. 
Ashbie Hawkins (who had hoped himself to argue a case challenging 
the Baltimore ordinance before the Supreme Court) filed a brief on 
behalf of the Baltimore NAACP.142 The case was reargued and the 

:_.. Court finally rendered a decision in November of 1917. 
^^•?:The NAACP's litigation strategy almost back-fired. Justice 
; • Holmes prepared a dissent in which he argued that the case should be 

dismissed because of its collusive nature.- Holmes said: "The contract 
sounds so very like a wager upon the. constitutionality of the ordinance 
that I cannot but feel a doubt whether the suit should be entertained 
without some evidence that this is not a manufactured case."143 But 
Holmes decided not to deliver his dissent and a unanimous Court held 
the Louisville housing segregation'ordinance unconstitutional.144 

The NAACP's tactic had worked. Justice Day's opinion empha
sized Buchanan's property right to dispose of his lot as he saw fit.143 

Also in the opinion, however, were expressions of concern for the rights 
of Negroes. Day found "the difficult problem arising from a feeling of 
race hostility" an insufficient basis for depriving citizens of their consti
tutional rights to acquire and to use property without state legislation 
discriminating against them on the sole basis of color.146 From today's 

• perspective the opinion seems analytically imprecise. The Court inter-
. twined Buchanan's right to substantive due process with Warley's right 

to equal protection.147 But the opinion served perfectly the NAACP's 
purpose. The Supreme Court was afforded a mechanism through 
which it could squelch residential segregation laws without overruling 
recent precedents that had sustained racial segregation in transporta-

"•"• tion and schools. . :. \ .. . • ^ i ^ . ^ ^ ' - ' = .'.V: 
'•'•.:- Nationwide, the black press exulted in the Buchanan decision.148 

The Baltimore Afro-American editorialized: "The joy inBunkville [sic] 
when home run Casey came to bat in the final inning of a famous game 
with the bases loaded is nothing compared with the rejoicing in Balti-

142. Buchanan v. Warley, 245 U.S. at 68-69. 
143. Schmidt, supra note 74, at 512. 
144. Buchanan v. Warley, 245 U.S. 60 (1917). 
145. Id. at 79. 
146. Id. at 80-82. 
147. Schmidt, supra note 74, at 517-23. 
148. Id. at 508. 
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more, Richmond, St. Louis and other Southern towns over the outcome 
of the Louisville Segregation decision."149 Law reviews from all parts 
of the country generally were critical of the decision. The critics were 
unable to see how segregation could be reasonable in transportation 
and education but not in housing.150 An interested observer, Baltimore 
City Solicitor Field, lamented in the Virginia Law Review the "modern 
tendency to. look upon property rights as more sacred than personal 
rights"151 (i.e., the property right of blacks to acquire and use property 
free from racial discrimination versus the personal right of whites to 
discriminate on the basis of race). ...-..„.. v.-
•:;::: The Maryland Court of Appeals responded promptly. Just three 

. months after the Supreme Court decision, it rendered an opinion in 
Jackson v. State, striking down the Baltimore segregation ordinance on -
the grounds that it and the Louisville ordinance were "essentially alike 

: in theory and purpose."132 The court concluded: "It is thus definitely " 
settled, upon highest authority, that the right of the individual citizen to 
acquire or use property can not be validly restricted, by State or munic
ipality, on the ground of his color."153 

Black Baltimoreans seized the opportunity to renew their move
ment into white neighborhoods. Two black families moved into the 
1100 block of Bolton Street, one of the oldest middle-class residential 
sections of the city; another family moved into the 1200 block of-Mc-
Culloh Street.154 White Baltimoreans responded with petulance and 
frustration. Miss Alice J. Reilley asked, "What is the use of trying to 
beautify a city or put in any civic improvements if Negroes are to ac
quire all of the property?"153 .; 

Mayor Preston was undaunted. He sought the advice of Dr. A.K. 
Warner of Chicago, where plans for keeping Negroes out of white terri
tory were in effect.156 In addition to pursuing the Chicago Plan, Mayor ' 
Preston conceived of another "radical measure" to complement his 
plan for segregation. He proposed "the elimination of certain conjested 
sections, populated by Negroes, in which has been noted a very high 

'•'. $ 149. Baltimore Afro-American, November 10, 1917, quoted in Rice, supra note 2, at 194. 
• .150. Schmidt, supra note 74, at 509-11; Rice, supra note 2, at 195-96. 
- 151. Field, The Constitutionality of Segregation Ordinances, 5 VA. L. REV. 81, 84 (1917). 

15Z 132 Md. at 312, 103 A. at 910. • . , •' • .:- ,-;•• jh 
, 153. Id. at 316, 103 A. at 911. - p .V% 

154. Undated newspaper clippings, Baltimore City Archives, Preston Files, File 506. f:; 
155. Letter from Alice J. Reilly to James H. Preston, Baltimore City Archives, Preston • 

Files, File 506. . . . • • • . „ . % 
156. Letter from Real Estate Bd. to James H. Preston (July 20, 1918), Baltimore City 

Archives, Preston Files, File 106. 

.:• . . . • . . . . ' " " " r " - i 



1983] RESIDENTIAL SEGREGATION ORDINANCES 315 

percentage of deaths from . . . communicable diseases."157 

It is doubtful that Preston appreciated the irony of his requesting 
advice from Dr. Warner. Chicago was then undergoing widespread ri
oting in response to Negro movement into white neighborhood's. 
Before it was over there would be fifty-eight bomb explosions, two Ne
groes dead, many people of both races injured, and property damage in 
excess of $ 100,000.'s8 Chicago was a peculiar place to seek advice for 
one whose avowed purpose was improving race relations. 

:.•/.4-'"Nevertheless, Preston determined to implement the Chicago Plan. 
•It was a simple one. The plan was "to forc[ej out the blacks already 

.residing in [white] neighborhoods and [to ensure] that no others en-
•; tered. The activities of [the white property owners' association] con-
. sisted both of mass meetings- to arouse the neighborhood residents 

against the blacks and the publication in white journals of scathing de
nunciations of the race."159 The auspices of the Real Estate Board of 
Baltimore, the City Building Inspector, and the Health Department 
also would be employed to discourage "block busting." In essence, 
Preston proposed to replace de jure segregation with de facto segrega
tion, enforced by a conspiracy in restraint of rental or sale to Negroes. 
••••'••' The plan for segregation passed its- first test. In August of 1918 
Mayor Preston became aware that Louis Buckner, owner of the house 

v at 649 Lee Street, proposed to rent to Negroes the second floor flat of 
his three-story house in an all-white neighborhood. When asked if he 
did not feel he was being inconsiderate to others in the block, Buckner 
responded: "They do not pay my way, I must look out for myself."160 

.-.' He was visited by the Secretary of the Real Estate Board of Baltimore 
' and at the Mayo?s behest, by the Inspector of Buildings for Baltimore. 

Buckner was counselled against the rental and that if the rental went 
)'..;. through he would be cited for any code violations. Finally, at a meet-
V ing between Buckner and the Real Estate Board, Buckner assured the 

Board's members that he would not rent to blacks.161 , :• •••••:• 
:•'?'".:'• Slum clearance—Mayor Preston's own "radical measure"—was 

• not a new idea. Years before, the Baltimore & Ohio Railroad had used 
its condemnation powers to dispossess one hundred black families 

; 157. Need for Setter Housing for Negroes Revealed m Tuberculosis Statistics, 5 BALTI
MORE MUN. J. 5 (Aug. 10, 1917). 

158. CHICAGO COMM'N ON RACE RELATIONS, THE NEGRO IN CHICAGO 122-23 (1922), 
quoted in Johnson, supra note 2, at 178. 

159. W. TUTTLE, JR., RACE RIOT—CHICAGO IN THE RED SUMMER OF 1919 171 (1972). 
160. Letter from Real Estate Bd, of Baltimore to James H. Preston (Aug. 16,1918), Balti

more City Archives, Preston Files, File 106. 
161. Letter from Real Estate Bd. of Baltimore to James H. Preston (Aug. 22, 1918), Balti

more City Archives, Preston Files, File 106. 
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when expanding its railyard in South Baltimore.162 But Preston pro
posed to use the strategy in a more calculated fashion. The Commis
sion on Housing Conditions would convert "the worst infected blocks" 
into parks.163 

The first public slum clearance project provided for "the parking 
of St. Paul and Courtland Streets" between Lexington and Centre 
Streets. The city began in 1914 to buy up properties that were used as 
third-rate rooming houses and cheap flats.164 Eventually, in 1917, pro
ceeds from a harbor loan were used to hire landscape architect Thomas 
Hastings, who replaced Courtland Street with a sunken garden and 
widened St. Paul Street. The project was intended to improve the traf
fic flow, as well as to eliminate a downtown slum.165 When completed 
in 1919, some Baltimoreans called it Preston's Folly, others called it 
Preston Gardens.'66 

Hence, in the aftermath of Buchanan K, Warley, the Baltimore plan 
for segregation had come to consist of two -discrete strategies — clear
ance and containment. Clearance was used to remove Negro slums 
from areas where they were not wanted; containment was used to pre
vent the spread of black residential districts. 

The plan for segregation went into operation at a'tumukuous time. 
Following World War I, Baltimore was undergoing dramatic grdwth. 
In 1918 the city had added a new annex which tripled its area. Be
tween 1920 and 1930 the city's population rose from 730,000 to one 
million. In that period, housing starts peaked at 6,000 per year, most of 
them in the new area. 

Along with this growth came a redefinition of "race spaces." Ne
groes continued to pour into Baltimore from the countryside, but re
strictive immigration laws had stopped the - influx of Europeans. 
Population in the new annex doubled.167 Although the white middle 
class was in the vanguard of the exodus to the suburbs, by 1930 they 
had been joined by the foreign-born. The Negro population in the old 
city increased from fifteen percent to thirty percent, while white popu
lation in the old city decreased by one-half.168 Baltimore was becom
ing a black center surrounded by a white ring. The racial Social 

- 162. See supra note 10. 
163. See Need for Better Mousing for Negroes Revealed in Tuberculosis Statistics; 5 BALTI

MORE M U N . J. 5 (Aug. 10, 1917). 
164. Kelly, "The Birth of Preston Gardens," Baltimore Sun, May 9, 1954 (found in verti

cal file Parks, Baltimore, Preston Gardens, in Enoch Pratt Free Library). 
165. The Parking of St. Paul and Courtland Streets, 7 BALTIMORE M U N . J. 5 (May 23, 

1919); see also 5 BALTIMORE M U N . J. 4 (Oct. 5, 1917). 
166. Kelly, supra note 164. - ' • 
167. S. OLSON, supra note 8, at 302-03. 
168. Id. at 324-25. 
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Darwinists who had been instrumental in proposing residential segre
gation had assumed that Negroes would constitute a declining percent
age of the population.169 In the old Baltimore City the opposite was 
proving to be the case. 

The exodus of whites to the new annex ameliorated crowding in 
black housing. Most families lived in a separate house with less than 
one person per room.170 In the short run the problem was quality, not 
quantity. A 1933 study found that Baltimore's "blighted" areas — ar-

:' eas in which the physical condition of dwellings is below the standard 
.•; for rehabilitation, and with substantial health and sanitary problems— 
i^were predominantly populated by blacks.171 These districts received 
i. few municipal services. Garbage and refuse went uncollected. Alleys 

• " were infested with rats. The sewer system had been completed in 1914, 
but many houses in the 17th Ward were still not connected; it is said 

• that building inspectors were bribed.172 When toilets were installed, in 
some small houses there was so little space they were placed next to the 
front door.173 The vast majority of the Negro population continued to 
live under unsanitary conditions, to infect one another, and to spread 
communicable diseases to the broader community. ; ' • 
."••"•-•: It was in this setting that the city undertook to clear "pest holes." 

•. • • One such effort was the construction of a Negro school ori' one-half of 
; . the Biddle Alley district — the old "lung block." The black commu

nity objected that because substitute housing was not provided, such 
projects merely removed poor blacks from one slum to another.174 

Although improved public health continued to be used as a justifi-
,: cation for slum clearance projects, this justification was not taken too 

> -/:<J\:: V. seriously. Knowledgeable observers recognized that clearance projects 
. : > ^ * ' ' merely crowded the displaced population into other blighted areas. A 

.,-l.,-;-.,: v 1934 study prepared for Mayor Howard W. Jackson provided a more. 
J candid rationalization: blighted black areas close to the downtown 

;/: j,; commercial district and white neighborhoods yield declining tax 
/ "& reserves and are a nuisance. Therefore, the public interest would be 

"'.• /•• *_ ." ^served by their replacement with white housing or industry.175 

?•-?. 169. See supra text accompanying notes 74-76. ,•!•<:•-•* 
- . ; : . 170. S. OLSON, jap« note 8, at 325-26. 

'--'•: 171. IRA D E A . REID, SUMMARY REPORT: THE NEGRO COMMUNITY OF BALTIMORE 27-28 
'•,•-' ' , £|;;<1934). 

3 "•;;r- 172. Interview with Mrs. Eugene R. Smith, instructor at Morgan College, R.G. 102, Box 
- iVl21, National Archives (June 20, 1916). 

; : ' ' • • ' % . ' ; \ - : . 173 .Mr •••.. - . . ; . . , , . ; ; . ' . : . 
• >• " 174. S. OLSON, supra note 8, at 326. 

\ \ • 175. W.W. EMMART, REPORT ON HOUSING AND COMMERCIAL CONDITIONS IN BALTI-
V . . MORE. CONSTITUTING A STUDY PREPARED FOR MAYOR HOWARD W. JACKSON (1934). 
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Another study, prepared under the auspices of the Joint Commit
tee on Housing created by the State Advisory Board of the Federal 
Emergency Administration of Public Works, considered the feasibility 
of the rehabilitation for six particular blighted areas.176 The planners 
selected these six areas because they were close to better areas, served 
by an adequate transportation system, and would contribute to the cost 
of existing streets, schools, sewers, and utilities.177 The study recom
mended restoration and modernization for white habitation of three of 
the areas, even though all six were primarily populated by blacks.'78 In 
two areas found suitable for black housing, the buildings had decayed 
"beyond the point of even low level Negro occupancy,"179 the sites had 
"no other value except for Negro residence and never will have,"18? 
and were "certainly only usable for Negro habitation unless commerce 
and industry can absorb it, which seems doubtful. . . „"181 The study 
was criticized by an Urban League analyst as promoting "newer, bigger 
and better slums."182 In any case, the removal of blacks from areas 
where they proved inconvenient or expensive to the white majority had 
become part of the plan for segregation. . . . . . ....^ 

Containment was the other strategy. We have already discussed 
how, when de jure segregation failed, de facto segregation was imple-
mented through a conspiracy which restrained residential sales or rent-

• als to Negroes in white neighborhoods. Once the conspiracy was in 
place it grew and formalized. Originally it was enforced through peer 
pressure from neighbors, administrative harassment by housing and 
health inspectors, and by the suasion of the Baltimore Real Estate 
Board. Later this conspiracy came to be institutionalized. ..._:: 

In 1922 the National Association of Real Estate- Brokers 
(NAREB), of which the Baltimore Board was a member, published a 
textbook entitled Principles of Real Estate Practice, The textbook em
phasized that "the purchase of property by certain racial types is very 
likely to diminish the value of other property."183 It was deemed un
ethical to sell blacks property that was located in white neighborhoods. 
As recently as 1950 the NAREB's code of ethics provided: k . ; .u ." 

* 

m. 
176. Report of the Joint Committee on Housing in Baltimore, T H E BALTIMORE ENGINEER 6 

(Jan. 1934). ...;„f i. 

. 177. Id. at 6-7. ."':"'," '.•''.••'V'Z 
178. Id. a t8-I0. - "'. . ' " ' ' ^ 
179. Id. at 8. . . . . . ' : . ..,.:.:•• : : i ' :% 
ISQ.id. - ' • " . • • . ..,. . 

181. Id. at 9. ". " . , . ' • "•'•',"*. . \ . , . - . '"•"'...• ;:-iWi 
182. Reid,supra note 171, at 32. •"..', • • • • ' • . " • ' ? ? 
183. U.S. C O M M ' N O N C I V I L R I G H T S , U N D E R S T A N D I N G F A I R H O U S I N G 3 (Clearinabouse 
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The realtor should not be instrumental in introducing into a neigh
borhood a character of property or occupancy, members of any 
race or nationality or any individual whose presence will clearly 
be detrimental to property values in the neighborhood.134 

In the 1930's the new housing market was in Baltimore's annex 
where row houses were being built. These houses were sold to whites 
only. It would have been considered foolhardy to sell to blacks and 
whites in the same row. Some builders perpetuated this restriction by 
placing restrictive covenants in the deeds prohibiting resale to 
blacks.183 The Maryland Court of Appeals upheld the enforcement of 
racial restrictions under the fourteenth amendment, because the dis
crimination was private rather than public.186

 :-'<"rn„fi^j:. 
Mortgage lenders joined in the conspiracy. Traditionally in Balti

more, most house purchases were financed by mutual savings and loan 
associations, which discriminated, against blacks. Credit unions for 
ethnic and white church groups, and for work organizations (e.g., 
B&O), also excluded blacks from participating.187 And when general • 
banking institutions began to extend mortgage credit they "redlined" 
black and integrated neighborhoods as unstable and risky. Later, in 
the 1930's when the federal government became active in housing 
fields, it denied Federal Housing Administration support in neighbor-
hoods with "inharmonious racial groups."188 -. .: 

- In Baltimore in 1934 the 3,800 middle-class black families who 
could afford to own a house were those most immediately affected by 
the conspiracy of containment. If they already owned a home it was 
likely to be in the upper Druid Hill Avenue district, which still was 
"the best that Negroes could get in the city proper."189 Yet the neigh
borhood was in some respects unsatisfactory: it was noisy as a result of 
street cars, lacked recreational facilities, was removed from shopping 
facilities, and had areas of improper sanitation. Moreover, it was un
dergoing change. The neighborhood had been encroached upon by 
brothels and saloons. Landlords were outbidding individuals for some 
of its large houses with a view toward creation of tenements. Black 
homeowners attempting to escape these problems had no place to go.190 

Those Negroes attempting to buy their first house were similarly 

184./</. :'.'•;;. • :SL\\£"m\ 
185. S. OLSON,supra note 8, at 325. '•"•••' -••--••••••' 

; 186. Meade v. Dennistone, 173 Md. 295, 301, 196 Al 330, 333 (1938). •' 
187. S. OLSON, supra note 8, at 325. 
188. U.S. COMM'N ON CIVIL RIGHTS, UNDERSTANDING FAIR HOUSINO 4-5 (Clearing

house Pub. No. 42, 1973). . . , . - • . 
189. Reid, supra note 171, at 33. . - - . - - ; 
190. Id. at 33-34. - .'• -
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frustrated. The housing boom of the mid-20's had been for whites 
only. The economic depression had brought the housing industry to a 
standstill — during 1934 only 119 houses were built in Baltimore.191 

The only recent development for blacks had been Morgan Park, for the 
faculty of Morgan College next to its new campus. Conventional 
financing likewise was nonexistent. One nonconventional response was 
known as the Homemakers' Building and Loan Association. It was a 
cooperative organized in the 1930's by the Interracial Commission with 
power to buy, sell, lease, manage, and build. It invested $35,000 con
verting one house into modern apartments and selling other houses to 
stockholders before disappearing from the pages of history.192 But by--;:3|g 
in-large, the plan for segregation denied the black bourgeoisie a spa 
cious house on a quiet street. .. v- t .„ . . :. : ^pf f 

Hence, once the plan- for segregation was in effect, Baltimore's 
housing market had achieved a- dynamic equilibrium of two markets — 
one white and the other black. '"Respectable" real estate dealers and 
financing institutions were active only in the white market.193 Balti
more was among the nation's leaders in white ownership. The black 
market (except for the 300 houses built in Morgan Park) was second
hand houses. Negro houses were in the older portion of the city in 
"blighted districts." The city from time to time demolished black slums 
if they became a nuisance. It proposed construction of public housing 
for the poor, but never carried through with the proposals.194 

Baltimore's housing market was to retain most of these character
istics for the next 30 years. But one inexorable force for change re
mained: between 1930 and 1960 Baltimore's black population grew 
from 142,000 to 326,000.19S The market described above made no al
lowance for increasing the number of black housing units. This gap 
was widened by actions of the city government. Between 1930 and 
1960 programs of school building, slum clearance, urban renewal, and tS 
expressway construction displaced large numbers of households.196 Be- ig ĵ; 
tween 1951 and 1971 alone, 75,000 people were removed, and eighty to ^ 
ninety percent of them were Negroes. During this same period the city •-"|£ 
had various public housing programs, but by 1976 only 15,000 public \-\'& 

• . ' • " » • - ' • • ' • -• ••'i ,-'ii4£-» 
• •••-eyt&. 

191. S. OLSON, supra now 8, at 303. 

192. Reid,supra note 171, at 34. '••--•«»! 
193. See S. OLSON,supra note 8, at 325. . " " . " ' . . . . r ^ ^ 
194. Id. at 326. - • r.: i f 
195. BUREAU OF THE CENSUS, U.S. DEF'T OF COMMERCE, ABSTRACT OF THE FIFTEENTH . 

CENSUS OF THE UNITED STATES 104 (1933 ed. reprint 1976); BUREAU OF THE CENSUS, U.S. 
DEP'T OF COMMERCE, CENSUS OF POPULATION: 1960, PART 22, MARYLAND 178 (1961). . 

196. S. OLSON, supra note 8, at 377. 

IcttS. 
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housing units were available.197 Hence, the city exaggerated the 
shortage by demolishing many more houses than it created. 

"Blockbusting" was the answer. Economists have commented 
upon the difficulty of enforcing multi-party agreements in restraint of 
trade. The problem is simple: "The temptation of members to cheat is 

:"• strong. . . because the returns from cheating are substantial. . . ."398 

This certainly proved to be true in Baltimore's housing industry. The 
treaty between white homeowners, the real estate industry, financiers, 

; and the Federal Housing Administration had left unmet the demand 
. for black housing. A house could be sold at a premium to a black 

' . vy buyer by a seller willing to violate the treaty. Moreover, this premium 
••-•#•. could be multiplied by real estate speculators who capitalized on the . 

.t.; panic in white neighborhoods that had begun to change in racial make-
: i up. Brokers bought whole blocks at a distress price from nervous white 

sellers, and sold at a premium to housing-hungry black buyers.199 . ;. • 
, . • :~ .:'•'•;- Later, speculators broadened their market- They used their credit 

'.-•• to borrow money from financial institutions. Turned-over houses were 
. then sold on easy terms to low-income, high-risk black buyers pursuant 

. "• to "buy-like-rent" contracts. The sales were often illusory; foreclosure 
was the rule rather than the exception. The speculator would sell and 

j resell the same house to a series of buyers. By this technique the block
busters took a profit from the under-class as well as the middle-class 

.;. Negroes. Blockbusting transferred tens of thousands of houses from 
the white market to the black market200 ':;':..; y.\ .; _ 

V Blockbusting poses an ethical enigma. Its practitioners were out
laws, violating the real estate industry's code of ethics and cheating on 
the cartel between white homeowners, real estate dealers, mortgage 

v ' .lenders, city government, and the FHA, which restrained the sale or 
j . , - ' - ., i rental of housing to blacks in white neighborhoods. Speculators em-
' .. •...''• ployed a psychology designed to scare white homeowners out of their. 

§. accumulated equities. They sold to black purchasers for whatever the 
•r /V market would bear, sometimes exacting exorbitant profits. Conversely, 

/ .. £rf its practitioners were providing housing opportunities otherwise un-
l. .""-"• X available to Negroes. And the "ethical'* precept which they violated 

• •'*• was part of a racist conspiracy. Speculators provided financing and . 
'• .-S housing when mortgage lenders and "ethical" real estate brokers re- . 

:.i:\Sn. Id. at 53-54. . •.','. _/*^.--; . ' . .'v:-.&ilL • r;.. . 
:i":- 198. R. POSNER, ECONOMIC ANALYSIS OF LAW U5 (1572). . . ••"';'' 

199. Douglas Connah, Jr., Run Baby, Run: Study of Blockbusting in Baltimore (Nov. 22, 
1968) (unpublished manucript). 

200. See S. OLSON, supra note 8, at 378-79 (discussing career of Morris Goldseker). 
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fused to do so. The unsavory blockbuster or the respectable conspira
tors: Who is to blame? 

Although apartheid, Baltimore style, was doomed to failure, the 
white body politic refused to accept defeat gracefully. It fought for the 
city's territory district-by-district, neighborhood-by-neighborhood, and 
block-by-block. In an effort to maintain de facto segregation in hous
ing, it used the whole bag of tricks: Negro removal through slum clear
ance, public works projects, and urban renewal; restrictive covenants 
denying blacks access to "exclusive" white neighborhoods; refusal of 
financing for black or integrated housing; and professional sanctions 
against real estate brokers dealing with blacks in white neighborhoods.: 
But unrelenting demographic forces were increasing the black popula
tion of Baltimore from fifteen to seventy percent Over the long terra 
the dwindling white majority lacked both the political and economic 
power to keep a restrictive.cordon around the black community. , J 

Once again it was the- United States Supreme Court that cut the 
knot. In 1948 the Court took the first step in Shelley v. Kraemer?™ It 
ruled that the legal enforcement of private, racially restrictive cove
nants was unconstitutional under the equal protection clause of the 
fourteenth amendment. The Court conceded that'the amendment was 
directed only against state action and not private conduct, but found 
that state judicial enforcement of private agreements brought them" *;5f 
within the amendment's purview. . . . . . r,-,v-t:^ 

Shelley was a setback for segregated housing, but for twenty years *™M. 
the conspirators fought on, using the other tools of de facto segregation " ;^: 
— peer pressure, "redlining" of mortgages, and professional sanctions. Kjfi 
Finally, in 1968, the Supreme Court decided in Jones v. Mayer2*"- that *-^; 

the 1866 Civil Rights law passed pursuant to the thirteenth amendment ?•£& 
bars all housing discrimination, private as well as public. This deci-" . ^ 
sion, taken along with the 1968 Federal Housing Law203 — which pro--.'3^ 
hibited discriminatory practices by real estate brokers, builders, and 
lenders — dismantled the dual housing market In Baltimore and in 
the other urban areas that share much of this housing history, the white ^5|.i 
market and the black market merged into one housing market :y ' |£ | | |? j 

. Disappearance of the dual housing market does not mean that '-y§£\ 
housing is desegregated, that racial discrimination has been eliminated, 3|f -;. 
or that good housing is available for the poor. Residential housing in. 2 s ] 
Baltimore remains by-in-large segregated. In part this segregation is a "-% ' 

• &m 

..v;,u.3 

'»-mi 

i--m 

;;¥* 

M 

201. 334 U.S. 1 (1948). ' • *. 
202. 392 U.S. 409 (1968). " 
203. Civil Rights Act of 1968, Title VIII, §§ 801-819, 42 US.C. 

amended). . . . . . . •:. 
360!-36i9(!976)(a» 

..,'_: ;;Vh~.'i-J~.) 

If" 
• / ^ . - v - . j ^ . ^ - ; 
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result of preference: Blacks and whites alike may prefer to live in their 
old neighborhoods that developed in the days of de facto segregation. 
Segregation also results from economics: The median black family in
come is lower than that of whites, creating an economic barrier to entry 
into more affluent areas. But the notion that blacks need only a larger 
income to gain an equal choice of housing is inaccurate. Old practices 
die hard; muted voices of discrimination persist in the real estate and 
financing fields. Black buyers are steered to black neighborhoods, and 

' " mortgage money is more readily available to whites. Studies show that 
... black families have less access to suburban housing than do white fam-
^"ilies of equivalent mcome.2M- <;;:A;- •;•:••••' '•••;,v*5V-?̂ '4̂ "c-:-'.-
'•/^Mt-Moreover, the power of local governments to select the site for 

: public projects may be used to" perpetuate racial segregation. In the 
• i 196CS, expressways in Baltimore sought out the routes of least resist-

/ • . ance — black ghettos. "When the- roads were built, displaced residents 
, . lacked reasonable relocation opportunities; when the roads were not 

• built, whole neighborhoods, such as Rosemont, were left desolate and 
abandoned. In one instance the city took the houses in what had been 
a working-class black neighborhood, condemned them for a highway 
which was never built, and then created the fashionable Qtterbein dis-

\ trict for the affluent professionals returning to reside in the gentrified 
; city. Class distinction, if not racial discrimination, influences the loca

tion of public projects. r v • • • 
"_'.'• Finally, elimination of the dual housing market has done little to 

improve the quality of housing available to low-income blacks. When 
:,v; Baltimore's plan for segregation was first conceived, the building in-
; dustry was providing low-income housing. Commercial builders ca-

\ * . . tered to the dollar-a-day man. Tenements and flats were profitable 
.*?'- speculative ventures.203 Negroes were excluded from these buildings 

'.', ."•'- S on racial grounds. Today the free market no longer produces low-and 
.moderate-income housing. Increased costs of energy, financing, and 

• j > " construction price housing beyond the reach of the poor and near-poor. 
; Public and federally subsidized housing partially fill the void. But Bal-

. /• . •': timore's 15,000public units, along with the various federally subsidized 
/ '_ units, fall far short of meeting the demand. And it is impossible to 

locate a new subsidized low-income housing project without encounter
ing outraged community opposition. Thus most of Baltimore's poor 

j (both black and white) continue to live under slum conditions. 

• 204. U.S. COMM'N ON CIVIL RIGHTS, UNDERSTANDING FAIR HOUSING 15 (Clearing
house No. 42, 1973). 

205. See supra note 41 and accompanying text. 
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.'•.- CONCLUSION -

Historian Samuel P. Hays has said: "Local history if purely fac
tual and descriptive, advances knowledge only in a rudimentary fash
ion; but if local history can illuminate broad processes of social change 
concretely, then it adds a dimension unobtainable through an emphasis 
on top-level, nationwide personalities and events."206 The preceding -
account of the Baltimore segregation ordinances and their aftermath is 
intended to achieve the latter goal. Baltimore's experience with resi-
dential housing segregation is by no means unique; with only minor 
variation in scenario and cast it was played out in other cities that came 
of age in the early twentieth century. • i i i f , \ 
''.." If this article's objective is attained, the details of the Baltimore -
story will provide insight and lessons with broader implications. In- I 
deed, several aspects of Baltimore's history of housing segregation chal-
lenge conventional explanations of not only housing segregation itself, > 
but also, on a broader level, democracy, reform, and social change. ; t 

First, the facts and descriptions in this history call into question 
free-market economic analysis of the causes of racial segregation. ' 
Much of Baltimore's housing history follows the economist's script. 
Economic theory would have predicted the development of slums as a " " . 
market response to the demand for inexpensive housing by a growing 
population of low-income city dwellers. Moreover, fear of crime and 
contagion predictably provided economic incentives for self-segrega
tion by middle- and upper-income residents who responded with a 
willingness to pay a premium to locate hvneighborhoods remote from 
slums. Finally, separation by income level naturally will tend to result 
in separation by race because blacks have lower average incomes than 

•;. whites and spend less on housing.207 . •-
But some analyses go a step further and attempt to explain all resi- '••;;. 

dential segregation by race as individually motivated. For example, 
economist Richard Muth argues that segregation is the natural result of : 
whites having a greater preference for segregation than blacks have for 
integration. To make his model work, Muth must assume that middle- . 
class blacks are less averse to living in proximity to slums than middle- •'••'-; 
class whites;208 otherwise one would expect to find middle-class black . 
families sprinkled throughout neighborhoods remote from slums. The •••' 
details of this study belie his assumption. We have documented the , 

206. Hays, Forward to R. LUBOVE, supra note 41, at ix-x. 
207. See R. MUTH, URBAN ECONOMIC PROBLEMS 86-110 (1975). 
208. Id. at 87, 94-100. 



1983J RESIDENTIAL SEGREGATION ORDINANCES 325 

efforts of the black bourgeoisis (e.g., George W.F. McMechen, the 
Morgan College • faculty, the Baltimore Colored Law and Order 
League), to remove themselves from the vicinity of slums. In Balti
more, the aversion to crime and contagion knew no color line. 
;'.: Muth also rejects the possibility that a conspiracy between home 
owners, real estate agents, mortgage lenders, and local government offi
cials limited the availability of housing to blacks. The conspiracy argu
ment cannot be taken "very seriously" he says, because each individual 

'.in the urban housing market would have a profit incentive not to join 
,rit;:-"[b]y not doing so he avoids his share of the costs of the conspiracy, 
but, having a negligible effect on the outcome, shares in its benefits."209 

^Notwithstanding Muth's rejection, our study shows that a dual housing 
• market in fact was created. The white majority, first through the segre
gation ordinances and then through a publicly sponsored conspiracy, 
enforced racial segregation in the city. The shared incentives of the 

t white majority (isolation of crime, quarantining of disease, and mainte
nance of property values at black-white boundaries) proved collectively 
powerful enough to support a loose treaty which stifled sales to blacks. 
This treaty was violated from time to time by outcast blockbusters will
ing to buy from white sellers and to sell to black buyers, but ironically 
these blockbusters became political partisans of the dual housing mar
ket because it afforded them an opportunity for profit-taking. 
Blockbusting vented the pressure and permitted die treaty to endure. 
-U': In rejecting the possibility of a conspiracy, Muth errs by assuming 
that behavior in the aggregate is nothing more than a summation of 
individual behaviors. Political economist Thomas C. Schelling pro
vides a more sophisticated view in his book Micromotives and 
Macrobehavior?10 Therein he opines mat housing segregation is at 
'once individually motivated, collectively enforced, and economically 
induced.211 Baltimore's history of residential segregation supports 
Schelling's thesis. ,-;'.~,'-:'-V< ^^^i-'—-'^ . . 

•% CT . . . . . . . . . . . . . . . - ... T. 

.-"-;•.'/ Second, the Baltimore segregation ordinances remind us of forgot-
" ten fears and false forecasts; they caution us of the perils of social plan

ning. At the turn of the century the threat of contagion was a mortal 
concern. With the acceptance of the germ theory came the recognition 

• \ 

. •* -

.•J 
/ 

209. Id. at 96. Muth also thinks it problematic thai racial segregation results in blacks 
paying markedly higher prices for housing of a given quality than do whites. But his ques
tions are based on the assumption of a single housing market. Actually, Baltimore had a 
dual housing market in which a growing black population was crowded into a more-or-less 
fixed number of houses. If Muth were to accept the findings of this history, his model would 
also predict higher housing prices for blacks. Id. at 100-02. 

210. T. SCHELLING, MICROMOTIVES AND MACROBEHAVIOR 137-66 (1978). 
211. Id. at 139. _ . 

/ . 
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that the poor were carriers of tuberculosis, typhus, and other diseases 
(aE of which poor blacks had in disportionate numbers). The simplest 
single explanation for segregation is that it represented an effort by the 
healthy white majority to quarantine the unhealthy black minority. ,• 

When the segregation ordinances were conceived, racial Social 
Darwinism was in vogue. This false teaching made the quarantine 
seem an effective strategy. Blacks were viewed as a degenerating race 
with a high mortality rate, low birth rate, and no future. Left to them
selves, the Social Darwinists argued, Negroes would die out and with 
them the threat of epidemic disease. Advances in public health, how-

,; ever, not racial quarantines, finally reduced the threat of contagion. . 
••&. The black population, rather than disappearing, came to outnumber 

£; whites in Baltimore City. The social engineers who propounded the .'• 
, .^y segregation ordinances were on the wrong track moving in the wrong 

-y;'direction. •:•:. •••:•••:>..•-.: •-'̂ '.:--'•.. ;:"-,i 
'") . A third lesson we have gained from Baltimore's history of housing 

segregation is that we must discount the righteous rhetoric of reform. 
Since the early twentieth century the Progressive Reform Movement / 

.<'.; has advocated government intervention into the residential housing 
: market: But, if we observe closely the motives of the self-appointed 
. promoters of the public interest, the reformers plainly were not inter-
; ested in improving the living conditions of those who suffered most 
• from the industrializing, urbanizing society. Instead, the reformers 
•; supported housing segregation as a means for preventing contagion 

•':' and civil disturbance as it affected the white community. Similarly, 
these reformers earnestly proposed and implemented slum clearance 

...:•• without providing substitute housing opportunities for those whose 
• i.; homes were destroyed. In their efforts to impose a quarantine on dis-

./ ease and crime, and to protect the value of their property, reformers 
{K conveniently overlooked the devastating effect slum clearance and ra-
VV: rial segregation had on black housing opportunities. Instead, reform- • 

. *f :'.ers salved their guilt by "blaming the victims" for the slum conditions 
j ' ^ . in which they lived. 

i-v'-" Finally, this history of residential segregation in Baltimore docu-
'••"'. '/• " ."'. -C taents the racist propensity of democratic rule. In an opinion sus- . 
£:':: t';:' S • '• . } taining the constitutionality of a law that required a majority vote at a 
.j: , s? " local referendum as a prerequisite to the siting of a low-income hous-

~</ .. -•_' ing project, U.S. Supreme Court Justice Hugo Black said: "Provisions 
for referendums demonstrate devotion to democracy, not to bias, dis
crimination, or prejudice."212 Our history suggests that Black's dichot-

211 James v. Valtierra, 402 U.S. 137, 141 (1971). 
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omy is a false one. In Baltimore's housing market, democracy and 
discrimination were inclusive, not exclusive. Democratic institutions 
conceived, promoted, and implemented racial prejudice and bias. Jus
tice Black's idealized notion of democracy presupposes that "govern- 1 

: ment of the people, by the people, and for the people" promotes the I 
• welfare of all the people. More often under democratic rule, a majority 
of the people form a coalition that takes political, economic, and so
cial advantage of a minority of the people. 

-.sfes While Baltimore's democratic institutions were unrelenting in 
i;; their anti-black bias, the United States Supreme Court thrice inter-
-ji... vened to abrogate discrimination in the housing market Buchanan v. 
ffiWarley*)? decided in 1917, held de jure segregation of residential 
:Vf housing unconstitutional; Shelley v. Kraemer2-1* decided in 1948, held 
'^/judicial enforcement of private racial restrictions unconstitutional; and, 

'Jones v. Mayer ,21S decided in 1968, found all public and private racial 
.. :' discrimination in housing unlawful on statutory grounds. In a grand 

•sense the Court was living up to its role as a"protector of minorities 
;{;'.. from majority oppression. Mr. Justice Jackson best described this 
>;need: "The very purpose of a Bill of Rights was to withdraw certain 
^subjects from the vicissitudes of political controversy, to place them be

yond the reach of majorities and officials and to establish them as legal 
principles to be applied by the courts."216 But in historic and legal con-

". text each of these decisions was a surprise. Buchanan v. Warley was 
soundly criticized in the law reviews of its day for the cavalier manner 
in which the opinion ignored precedents that had upheld de jure segre
gation in education and transportation.217 Leading legal scholars have 

v .".••,.;.. .. questioned whether in Shelley v. Kraemer "the state may have properly 
,•;".. been charged with discrimination when it does no more than give effect 
--: . . '• '•: '••'; "to an agreement that the individual involved is, by hypothesis, entirely 
:-;. '"' 'i •free to make."218 And in Jones v. Mayer the Court breathed a new 
./ ' • ::1 meaning into a statutory provision that had been construed for 100 
/ . ' • .^ years as applicable only to governmental action.219 Taken together, 

• a . • ;•••*:,• T . 

/ : ••• V&213. 245 U.S. 60(1917). 
/ "•:':> -214. 334 U.S. 1 (1948). 

. .'•''. :Z::'215. 392 U.S. 409 (1968). 
.*.:-y-i_•'• 216. Bd. of Educ v. Baraette, 319 U.S. 624, 639 (1943). 

..." 217. See supra text accompanying note 150. 
:V'21S. Wechslen^ 

'""• '- (1959). 
219. See A. BICKEL, THE LEAST DANGEROUS BRANCH 148-56 (1962) (discussing the con-

\ ."' cept of desuetude as it relates to an analogous situation in Poe v. Ullman, 376 U.S. 497 
. - < . •; (1961): "The question is whether a statute that has never been enforced and that has not 

': . been obeyed for three quarters of a century may suddenly be resurrected and applied." A. 
., BICKEL at 148). 
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these three cases support the hypothesis that racial restrictions on land 
use are peculiarly vulnerable to judicial challenge. 

A realpolitik explanation suggests itself. Land use and politics 
make strange bedfellows. For example, in Construction Industry Associ
ation v. City o/Petaluma,220 a 1975 federal case, the NAACP found 
itself sleeping with the builders and the brokers in opposing land use 

. controls that curtailed the growth rate of a California town. This me- . 
, nage a trois favored growth as a means not only of expanding housing 
: opportunity, but also of turning a profit. The plaintiffs alleged that 
* limitations on growth violated both "personal" and "property" rights 
••• under the fourteenth amendment. :^.;%v'&:* •• 
'y.:S-.^]jx Baltimore's history of housing segregation, the line-up of par-
i ties was not quite so anomalous. Most respectable Bankers, builders, 

and brokers acquiesced in the creation of a dual real estate market. But 
• others—property owners and brokers who found their holdings deval

ued by the segregation laws—yelled loud and hard. Significantly, in 
Buchanan v. Warley the court struck down the segregation ordinance 

. - because it deprived landowners of their property without due process 
bf law, while in Shelley v. Kraemer the Court voided .restrictive cove
nants because they deprived blacks of equal protection of the law. 

; Hence; the ultimate rejection of housing segregation in Jones v. Mayer 
...••" afforded the Court an opportunity to strike a blow for the sanctity of 

property and against racial discrimination, with a single stroke. 

220. 522 F.2d 897 (9th Cir. 1975), cert denied, 4,24 U.S. 934 (1976). 
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Vi, Ashbie tiavfkins, 2sq_., 
c/o 

/January 26, '1938 

w 

Dear Jud^e Kn^-citis: \ \ \ -

Enclosed herewi th yo'o v;ill. pla-r^ie f ind -J testi^oni••-.:! to you 
TJlich 1 njive "bseii in.JByfnrc^tsd to forward to you fros C-ainT,r> Boule', 
I t rus t t h s t $.his fields ybj-rauen improved and that you soon "Eill 
bo yourself oxlco again , \ \ 

<"\ ; \ /V' Fraternally yours 

dfn /1 Dal Las F, Nicholas 
Gr animate us 

£- rtflt ^ P/t/**^: ^ *& ( G fi^+td b 0c/i l ^ <-£-) 



As Gamma BouleT met to usher in the year of 1958, it was not 
unmindful of those who were missing from the seats they have so 
long occupied in the Council. Among those who were missing and 
whose absence was very keenly and poignantly felt, we numbered 
"Judge Hawkins;" and the Boule* as a group, felt it fitting and 
proper, that this expression of good fellowship and camaraderie be 
forwarded to you, so that you night be aware of our true feelings 
towards you. 

Though Gamma Has several times in the past year, attempted to 
express its feelings towards you in a material way, we have not 
recorded the void that your absence causes in the Council; nor have 
we transcribed to writing the many good wishes which, from time to 
time, go out from our minds to you. To more effectively so do, so 
that our absent Archon may in some measure be cheered by our 
thoughts, be strengthened in his hour of distress and be assisted 
once more on the road of good health so that he may again walk with 
us, Gamma Boule* herewith wishes you, Archon Hawkins, a speedy re
covery and all that is good in 1938, to the end that all of us may 
soon again break bread over the festive board. 

Done at Baltimore, Maryland and signed and sealed by the Sire 
Archon, attested to by the Gramraateus this 2 5th day of January, 19o8. 

Grammateas Sire Archon 



i p r i l 1 2 , 1958 

"f. A F, hb i e H a\ -: k i ri s , v s q.. , ••< 

Pi lJ 'ICHPfe. 

Dear Judge 

When you l e f t - h e r e / s e v e r a l weeks ago tt__lf:ij vfî tSi t h e u n d e r 
s t a n d i n g t h a t you 7-;ere t o fo rward t o ns th^-su iO?X_ J a ^ l e a s t $ 2 5 . 0 0 
t o be u s e d i n payment of t h e t a x o s uporu-tke, Masher " s £ \ e e t p r o p e . t y . 
I f you v ; i l l r e c a l l t h e s c 1 1 l e m e n t , wh.iph"?,'u2\ n -.C.e i n 'j^pcaiiBPpC*5^aaHEr-' s 
o f f i c e , w i t h r e f o r u r . o e to the~3flHBHK*9iariHMb.e uiwS d e p e n d e n t upon t h e 
a d j u s t m e n t «vith M B H R K , r i 0 B i r i p r i H t t anii* itlie Old hohhs Hone and 

u r e . d t h a t t h e t a x e s u e r a ourvije s p o n s i b l e . 

1 do i i J t mean, t o h a r a s s you buV l ^ i V ' i s a iu.itte.- -c;i--. e shou ld be 
a t UijV.sd l o 'with 2 ^ ' i G o n a b l e ; " i J j . ^ a t c h \ a ? - d I v r i l i thuiuu you a t y o u r 
v e r y e a r l y uonvan i t j ace to'.s'a.-j vn'at \ t h _ \ s u o u e ; - i s f c r u a r d e u so cie GO 
:.nac i iaay au . jus t on rhst"uar. 

• f i t h e v e r y good wish f o r your d i u t i r u i e d imp x-overeat and a . a i t ' 
i.ay your r e p l y , I ara \ \ 

/ > 

.... Ygufs' very t r u l y 

dfn/1 
\ l 

v\ 
I 

Dallas F . l l icholas 

'X 

- x 

^ 
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The black lawyers of Baltimore pictured here had gathered at the home of the 
Reverend Harvevjohnson (1923 Druid Hill Avenue), circa 1910.Johnson had 
been instrumental in securing the admission of the Maryland bar's first black 
lawyer. In the doorway {center): Key. Harvevjohnson. From left to right .top row 
U. Gram Tyler (Howard University. 1894) and C. C. Fitzgerald (Howard L'ni
versilv. 1892); second row:John I.. Dozier(Howard University, 1891).HughM. 
Burkett (Howard University. 1H98), Warner T. McGwinn (Yale Universit\, 
1887), and H. R. White (layman): third row: George L, Pendleton (Howard 
University. IHilfil and William Chester McCard (Wisconsin and Nunhwesterti 
universities. 189li); tourth row: W. Ashbie Hawkins (Howard University. 189'.!): 
bottom row: William H. Daniels, Harry S. Cummings (University of Man-land. 
1889), and J. W. Parker. (Courtesy of Ollie May Cooper and Mr. and Mrs. Paul 
F. Cooper.) 
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from the FREEMAN (Indianapolis) July 9, 1892, p.7, bottom col. 1, top col. 2 

The rank of the legal fraternity here have recently been 

increased by the addition of David D. Dickson and W. Ashbie 

Hawkins. Mr. Dickson is an instructor in the Custom House, 

and.one of our most popular public speakers. He studied law 

.privately and was admitted_to_th&-bar_at—the—las.t_mee.ting-..of— - -

the Supreme bench. Mr. Hawkins is a prominent teacher, and 

the editor of the Educational Era. He studied law one session at 

the University of Maryland, but was not allowed to return 

fie second year, because of the refusal of many of the white 

students to remain in the school if he and other colored men 

were retained. He entered the Senior class of Howard University 

Law school, Washington, D.C., last October, graduating May 30th. 

He retained his school, going to Washington and returning 

every day. During the eight months he traveled nearly twenty 

thousand miles. He was admitted to the bar June 25th. 

las.t_mee.ting-
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1802 IHjarp Street JUcmorial 
tHntteo Jttetfjootst Cfjurcfj 

DOLPHIN AND ETTING STREETS 
BALTIMORE, MD. 

1977 

U U I E M. JACKSON JOHN D. LINDSAY ELVIRA BOND 

jWemortal gbunfoap 
1977 

MISS MOUNTAIN W. ASHBIE HAWKINS 

HOWARD M. WASHINGTON MRS. C. MADDOX McINTYRE JOHN A. WAKE 



"A Hz/uXagz to Remembefc-A FwtuJie. to Ska/ie." 

JUchatd L. CU-UoKd, Pa&to* 
MOMAA C. Qazm, OfigcurUAt-V.LmctoA. 

22nd Sunday o& 17Stk AnncveAsantf Ob&eAvance. 

'•••* May 2*,* 1977 

WELCOME TO SHARt STREET MEMORIAL/ 

Thank you for sharing in* the life of our congregation 
during our Anniversary Observance, If you are new to 
our Community, a very special welcome to you. We in
vite you to become a part of this fellowship as we 
serve our Lord and Savior Jesus Christ and His People, 

ORDER OF W0RSHIP-11:00 A.M. 

PRELUDE 
LIGHTING OF CANDLES 
CALL TO WORSHIP 
OPENING HYMN 

UNISON PRAYER 

0 GOD, who as at this tine didst teach the hearts of thy 
faithful people, by sending to thera the light of thy Holy 
Spirit; Grant us by the sane SpiTit to have a right judg
ment in all things, and evermore to rejoice in his holy 
comfort; through the merits of Christ Jesus our Savior, who 
liveth and reigneth with thee, in the unity of the sane 
Spirit, one God, world without end. Amen. 

LEADER: 0 Lord, open thou lips 
PEOPLE: AND OtR MOUTH SHALL SHOW FORTH THY PRAISE 
LEADER: Praise ye the Lord 
PEOPLE: THE LORD'S NAME BE PRAISED 

*PSALTER #583 
*THE GLORIA PATRI 
•AFFIRMATION OF FAITH #738 

"Sing To The Lord A New Song" 

"The Apostles' Creed" 



—People Enter— 

SCRIPTURE LESSON 
LEADER: The Lord Be With You 
PEOPLE: AND WITH YOUR SPIRIT 
LEADER: Let Us Pray 

\ * •• 

THB.»MORNING PRAYER 
CHORAL SELECTION 
RITUAL OF FRIENDSHIP AND INFORMAL MOMENTS 
OFFERTORIAL SELECTION 
•CONSECRATION OF TITHES AND OFFERING 
175 Years of Methodist Sinking • • 

SERMON 
Theme: "Fare-Well" 
Text: Scriptural Benedictions: 

Romans 16:25; 2 Cor. 13:11; 
Eph. 6:23; 2 Thess. 3:16; Hebrews 13:20 
•2 Peter 3:18; Jude 1:24; Rev. 22:21 

THE LORD'S PRAYER Led by the Choir 
*ALTAR CALL AMD INVITATION TO CHRISTIAN TO DISCIPLHSHIP 
•INVITATION HYMN # 119 "Just as I An, Without One Plea" 
MOMENTS OF MEDITATION 
CANDLES ARE EXTINGUISHED 
PASSING OF PEACE 
BENEDICTION HYMN . 
POSTLUDE 

*PE0PLE STANDING* 
************************************************************************ 

Flowers on the altar today are in memory of Addie M. Butler, wife of 
Everett, and also in memory of William I. and- Annie Elizabeth Butler, 
parents of Everett Butler and Edith Cavanaugh. 
************************************************************************ 

The United Methodist Men will meet Monday,June 6, 1977 at 7:30 p. m. 
************************************************************************ 

Young Adults of our Church are sponsoring their Annual Father's Day 
Breakfast on June 19, 1977 at 9:00 a. m. in the Lower Auditorium 
************************************************************************ 

The Y outh Choir will be having a dinner on June 26, 1977 at 6:00 p. m. 
Tickets .$6.00 will be sold by Choir memberd 
************************************************************************ 

• '?.* 

The Pastor 



ANNOUNCEMENTS CONT'D 

This is to remind our members that our Anniversary Banquet 
will be the culmination of our Celebration and you will want 
to be a part of this great event. PLEASE RESERVE SPACE NOW. 
************************************************************** 

Our Chancel Choir will be Presenting, The Paul Johnson and 
Cherry Hill Community Choir in Concert, for the Benefit of our 
175th Anniversary Observance, On June 12, 1977 at 4 p.m; 
Main Auditorium, Tickets are $2.00 and can be obtained from 
any Chancel Choir Member. Won't you join us. Refreshments 
will be served. John T. Robinson, President, 
************************************************************** • 

We need your support for the Blood Bank Program, The Cost of 
Blood is expensive. Some of our members have had to be turned 
down because we have not had enough contributors to the pro
gram. Contribute in the name of Sharp Street Memorial. 
************************************************************** 

A member of the Finance Committee will be in the Pastor's 
Study for 15 minutes immediately following Sunday Morning 
Worship, each Sunday, until further notice. At this time, mem-
W s of the congregation may make their time payments on their 
i.,'5th Anniversary Pledge commitments (i.e., payment cards with 
you when making payments), The committee wishes to keep very 
accurate records. Any member as yet without a card may pick 

up one at the same tine and place. May God bless you, 
• • • j * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

I wish to thank all who contributed toward the N.A.A.C.P. baby 
contest. Our'baby Jemal Wesly Kelly not only won a certifi
cate but, also a $25.00 Bond. Thank you for your cooperation. 
Hilda Mussenden. 
************************************************************** 

A********************-***************************************** 

The Evangelism Committee recomends that you read the poem 
"A Call To Service" occasionally for inspiration. Please 
write on the back of each poem the date of February 1977 and 
the complete name and address of our church for the record. 
Have you brought in your new member for the year? Do you have 
a poem passed out in February 1977. If you do not please 
call the office, 523-1193, or see Earl Smith. 
************************************************************** 

Wtfbyrtailni 
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W. AshMe Hawkins, G. W. F. MtMeehen S t Paul 3966 

HAWKINS & McMECHEN 
ATTORNEYS AND COUNSEL LORS-AT-LAW 

14 EAST PLEASANT STREET BALTIMORE, MD. 

WM. C. McCARD 
ATTORNEY-AT-LA W 

14 EAST PLEASANT ST. 
Resident, 1040 Druid Hill Ave. S t Paul 2578 

Phone St, Paul 2367 Residence Phone, Madison 3128-W 

%*̂« JL«r/i«X vJLvJLv A—'• v»/xVJLJL JL JL JL 
ATTORNEY AND COUNSELLOR-AT-LAW 

14 BAST .PLEASANT ST. 
Residence—-1805- Druid Hill Avenue, Baltimore, Md. 

U. GRANT TYLER 
ATTGRNEY-AT-LAW 

14 EAST PLEASANT ST.. Umm % First Floor 
Residence, 3119 Barclay Street, Baltimore, Md, 

Home Phone, Hamewood 5328-W Office Phone, St. Paul 5525-W 

C* & P* Phones 

AUTHUR E. BRISCOE 
ATTORNEY-AT-LAW 

215-217 COURTLAND STREET 
Residence, 2220 Druid Hill Avenue Baltimore, Md. 

Archie O. Lowe. 5203 Dentnore Ave, George R- Parranf 437 N. GilmoT St. 

PARRAN & LOWE 
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NO. 332 P.2-'"2 

8=57fiM 
ijittofiptt itfft teUilT* W^ftMtyr, aiMinxnUf WBiiitf-filwiflSirfOttt ftws* 

t*Uw 

MKU-K. (SUTUVU-UIH- ft**X dLlwfc C o v . ^ * " ^ Landlord , 
and . \i), >v»v^«vta t>u*U*^i I"(wui< , 

V'JTXKSSKTB, that lilt said lantUefd Hi herthf rmt if the sail! Tmnnt 

« <w«f /Sw tfw *IM(» »,''* ' L<-f-^- j U * crollnra n. -<•« i i t t 

4ml ilia jrtiiil Tenant }wretyesvsfumt that fa Witt kevp the pitpvtsev in, good 
vrd#r, tw<l •mwptltr th<? ptttcvfal ami t;iaet PODSSSHIQK sf th* taint nt th« end ef se4& 
iirt'h (>' fW /"v ' ' rwitlt'h'Qh as urltm rcenivttl, {tie natrtrftl ?<.w- and ihcay if tliii property 
ft»rf uwivtiidahte Ht>i:irlcHt* ewetptt<i)Jtint& fiirtfor, that tUe ladl Tenant WW net 3/>, 
sltffvr t>r i>tmH anything ta 3<J donti, in or about l!\a pramta, which wUl amtrttvmn Pte 
polity nf'tiKinii/mn n-gnlnst kit I'ifjIfT:; nor tut, jtar permit their »#«,/•»' fiiurpunett fitlmr 
Minn Www «/fi j - » , . . - o ^ « U A * H BoiflCitet; tinrtwill not titann rin,l> «*•&>* 
">tii ngvoeni'i't, tir m6l#t tint property ffitn> Ui «• any pvrgwi, tforenf, ttOhout ttn> nfinnott 
to writing of l/i- -mid Kflndlenl or ropret&italtveti; and fartiier, thai wlifitcmr 
eitcTatvutJt or nrpttim the mid Tanani shell t» perniilttrt to makt fJw.ll ia doim at 
UX» own Mpeiutt, 

XT J.* fVKTJTKR 46R£KD Biat if tics rent thall bt j . | f » —. day* 
in arrear, 1M £a/uUa?rf, sfmU I'lfint tits right to tiHatruiilfar the turn*, and, to w*M<r 
atut lahi pnuhmianf ftrwi iftho Tenant flmtl wM.t awj of Gw eeeetfant) an paH 
h*niib >Mitie, Wio l/tndlord eft&U luixo ;Aa rightt without format WiyfajQ ]!!S&[t1tX.J!te$L, 
tnls pcMii*itf<ri».;'tttttl if the ptvpertij sjiall be dastnyed. or rtn<tert$ »istenaato4& by firt 
tljt tenancy '.nsnby treated i'/xzll b* Surety iermincMd, and all- liaMitp for r**i futfif 
uw(tn< shaft cttaxt ujn>n pwjniatt prnparrwnntfiy to t!m tlty of fin «r louzvoiditit* anettlmf* l 

piYJB IT IS 4LS0 Jtt'RTltfCK. HQRSUP tlml thU agnentmt, iffttlf- all tit pro~ 
ViiioM) anii covenant*, sfw.ll caiitlmw in, fttrto /Von* turpi* ia torni after tlu expiration* of 
tin tern abtw m>m^o>u«ii pmvt<]M, faauivvtr, tM'4 tM ptirtiat Iterefo, »r eiilulr of (Mm, 
can Urin,i)mt« tfur mitne at t!u trvl of the term, t i w menlieifed, or «f any 
thersuft*); t>]/ giving to tlw oOier put Iterstf at hast Oilcte.. rfnp*1 pmriou* rwtlca 
iip writing. 

Jt,V TESTIMONY WBZ&EQS. the laid pai-fit-i tain hereunto moteri^A their 
w n u end afflxtd their ttals We day and yettr flr)i afcrr writtm, 

,8L (3*H*a^«*lwuW^.. *&**&$ Test.-

.-^3^i±i^JSr^sJi 

-&> 

Attorney W, Ashbie Hawkins (1862-1941) lad a distinguished career in Baltimore. It is 
reported that the majority of the student body of the University of Maryland Law School forced 
che ouster of Hawkins and another student by means of an anti-black petition in 1890. Hawkins 
then attended Howard University Law School, graduating in the class of 1892. He joined forces 
with another prominent attorney, George W,F. McMechen, in a flourishing legal practice. The 
partnership of Hawkins and McMechen was housed in the Banneker Building at 14 E, Pleasant 
Street, which was the first office complex erected solely for black professionals. This site was 
dedicated in 1903. The landlord and tenant's agreement, seen here, contains Mr. Hawkins's 
signature. According to this document, it appears that Hawkins is both the owner and the 
president of the Banneker Building Company. He is leasing office space to attorney William 
Normsn Bishop (Yale Law School). Notary Public Charles C. Jennings, who was associated 
with the Saw offices of William C McCard, affixed his signature co chis document. 

40 

fJw.ll
sfw.ll


Ninth Edition 1921-1922 Coleman Directories, MSA SC 5339-56-9, Image No: 13 Page 1 of 2 

Ninth Edition 1921-1922 
The First Colored ProfessionaL Clerical, Skilled and Business Directory 
of Baltimore City with Washington, Wilmington and Annapolis Annex. 

Baltimore, MP: Robert W. Coleman, Publishing Co. 

MSA SC 5 3 3 9 - 5 6 - 9 , I m a g e N o : 13 Enlarge and print image (449K1 

DENTISTS 
Arnold, 0 . H., 1214% Pennsylvania Ave,, Madison 1191. 
Avery. William R., £19 N. Caroline Street, Wolfe 6198-W. 
Bailey, C- C , 828 Pennsylvania Avenue, Mt, Vernon £877. 
Baker* Richard, 1527 Druid Hill Avenue, Madison 4234. 

| Brown, Benjamin F., 1380 $ . Carey Street, Madison 3528-J. 
| Brown, Daniel C,» 1811 Druid Hill Amine , Madison 1451. 
\> Butler, L. A., Ifc41 Pennsylvania A venae, Madison 158, 
4 Coleman, Charfo 'H. , 002 M. Eataw Street, ML Vernon'3521-W. 
1 Diekersun, Enoch. 1606 Pennsylvania Avenue, Madison S128-J. 
4 Gloster, Cecil P.:f 905 Druid Hill Avenue, ML Vernon 4714-J. 
| Hackett, Robert J,, 1122 Druid Hffi Avenue, M t Vernon "5149, 
j? Hairston, Chalmers, 1140 Druid Hill Avenue, Mt, Vernon 6086, 
* Jones, Oscar D., 1405 Druid. Hill Avenue, Madison 4587. 
* Mayer, Leon II., 12QG Pennsylvania Avenue, Madison 1621. 

Retdj Albert O., 1935 Druid Hill Avenue, Madison 3318-W. 
* Stone, A. D., 1606 Pennsylvania Avenue, Madison 8728-J. 

Smith, Albert A., 1536 E, Monument Street, Wolfe 3741-J,-
Sykes. Frank, Pennsylvania Avenue and Lanvale St., Madison 1589-W, 
White, James A.., 1038 Pennsylvania Avenue, Mt. Vernon 1773-W. 
\Vlikens, Jesse M., Pennsylvania Ave. and Presstman Street, Madison 1480-3. 

* Young, Isaac H., Myrtle Avenue and George SL> Mt. Vernon 4859-W. 
PROSTHETIC DENTIST 

Hicks, J* H., 928 Pennsylvania Avenue. 
LAWYERS 

, Robert G, I. Brown, 1501 Presstman St., Madison 3108, /..--"•* 
Otis T. Ball, 1160 N.. Calhoun St. .,,••• ""?"" 

t W, Norman Bishop 14 E. Pleasant St., Mt. Vernon 1104. 
Roy S. Bond, 217 'Courtland St., S t Paul 4488. 
Arthur E. Briscoe, 215-217 Courtland Street. 

', J . Steward Davis, 14 E. Pleasant St., ML Vernon 1194. 
Louis F . Flagg, Jr. , 14 E. Pleasant St., ML Vernon 5S25-W. 
C. C. Fitzgerald, 217 Courtland St., SL Paul 2171. 
William L. Fitzgerald, 1206 Druid Hill Avenue, Madison 1379. 
W. Ashbie Hawkins, 14 E. Pleasant St., Mt. Vernon 5250. 
John H. Hampton, 14 E. Pleasant St., Mt. Vernon 1.194. 
Enhriam Jackson, 11R E. Lexington St., Calvert S88-J. 
William C. MieCard, 14 E. Pleasant St., Mt. Vernon 5454 
George W, F . McMechcn, 14 E. Pleasant St., ML Vernon 52S0. 
Warner T. McGuinn, 217 Courtland Street, St. Paul 8755. 
J. Howard Payne, 514 St. Paul St ree t Mt. Vernon 2171. 
George L. Pendleton. 1.4 E. Pleaaant'St.,, Mt. Vernon 3129-W, 
Clarke L. Smith, 14 E. Pleasant St., ML Vernon 5238. 
U. Grant Tyler, 14 E. Pleasant St., ML Vernon 5525-J. 

MINE OPERATORS 
4 Big Four Coal Land Development Cempanp, 246 W. Biddle St., Baltimore, Md. 

H. S. Sterlimr, Pres., 8(JZ-S House Bldsr., TitUimts, Pit, Ja*. BfcMilbui, Tre«». It, H, T*t*, -Sec. 
NOTARIES PUBLIC Annie E. Anderson, 1109 Ettin.gr Street. Truly Hatchett, N. W. Cor. of Biddle and Eutaw Street*, httn-//wwwRr.nr:lin.nfit/rnftPafile/rnsa/sneccol/sc5300/sc5339/000056/.. 7001063-0012.htm 8/9/2001 
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^ " • ^ W * * * a w k i ! l s - •WHIULEI C McCaxil Clark* L . S m i t h a n d George W. 
F . McMewhen. Tfaa buildsnff J* a four-starv mods ra s t ructure, eefttativ 
i»S seventeen rooms and ftror lavator ies . ' It Is heated b y s t r a w tmS 
lighted by «>a«Ttat j \ TWs fe the first s a d only InManes in t h e United 
Sta tes Mfliore four colored Lv-ryers own and occupy tli<?ir own o S c e 
buiMintr. 

LAWTlEJtS 
Robert O. I . Bro-arn, 113 K. Lex tog^n St,., St. Paul 803-3-
Otls, T. Hull. U S E . f s l n e t o a S t . 
Roy S, Bond, 217 CoartlBtwl 8% . St, Pa«I 44SS. 
W. Korman Bss&<jp. U S H. Lwshipton St., St. yawl 3-173. 

Heaietencr. 1107 Druid Hill Are . . Mt Vwnon S54. 
J . Steward Davis, U S G. Lesington Ht„ St. Paul 34T3. 

ReaidPMiu, HOT Druid H O Ave., Mr,, V«mon B54, 
C. C. FSixjrcrald, 217 Courifaad St., St. Paul 2471 
William 1*. Fitawa-ald. 1206 Draldl Kill Ave., Madison 137&. 
W. A-alibie Hawkins, 14 E. P l w a t s t S t , St Paul 3S0S 
Epbriam JBr-Rsna. u s E. Wxlngivn St. , Calvert &3S-J. 
•William G. McCard, 14 K. Plwwant St.. St. Paul 2578. 
©oarce W. K. McMeehaH. 14 E. Pleasant St. , St, Patri 3QS6. 
Warner T. MeOtnim. SS7 Courtltttid St., St. Paul R755-
.f. Howard Pay»fcr 1314 St . Paul St. , M t Vermin 2 t 7 t . 
Ccorcv L, P e n d M o n , 13 8 E . L«ctiurton 55,, S t , Paul 3748. 
Clarke L. Bm.th, i * E, P H w a n i St.- St. Paul 236?. 
V, Orar.t Tyler, 14 E. Pea san t St. , St. Paul eSTfi. 

XOTPAKIES F l ' B L t C 

Mise AnrJti R. Anderson. 1100 Et t i ag Serf ft . 
Truly Hs«ivhe«tr N , W. Corner or BKtdl? * Elrtaw Sts . 
C- C, Jf^nSiifps, 14 E. Pleasant Bt. 
Wi i i am L, Kitaaeratd, 3200 Druid Hilt Ave, 
Minnie E, Lewis, 1.T19 Argyll* Ave. 
C. M . Dorsey. 1310 X. Fft-ttiotsf Avt\ 
C. Hunry Jenkins . S23 Druid Hill A T * . 
J . WltfleSri Thnmus. 2101 Druid Hill Ave. 
Helen C Fisslier, 421 Druid Hill Ave-. 
Arthur X. Hoeere, l i s E . Leatngton St. 
J, H. Liverpool, Eut&w & t 'ayet t* St*,* S-u-eeeid Floor. 

oitaASisjATiosa 
I ln l t f tnore E d u c a t i o n a l AttMtcIattou—H, Milt on Gross*, President. 
Dny Xurscry Association for Colored Children—'Mrs. Jennie K. Xlasa, 

Praa-tdent, 2047 Division St. 
Jtitryland Colored Public IlenltU Assfteluttott—Mason A. Hawkins, 

President, 15S2 Braid Hill Ave. 
The- Colon1*! H i g h Si-ltcml A l u m n i Axsux'Iiittuni-

Fresideicfc. 
T l i c BuBoIsp Ci rc le -

ton Street, 

Mr . O, S, Whytc , 

•Mrs. C. H Stepteau, President, X1SS "ft", Ls-ainj!-

Jlra- KvwtLrd E. Vcusg, PresWeat, Woman'* S«rEr»se OrsaH«ati«ti 
1100 Draia HtO Ave. 

W o m a n ' s C o o i i c r a t l r c C W c League—Mrs . S a t e Feraondl?. Prest-
d-or.t. 

Eva JTcttirer Jseij ihbtir l iooa C lub—Mrs . Daniel MtiriVhy, C J 9 Laitrph* 
Street . 

The- T . » I . C . A.—Dr. H. K. Young, Pr«udent . 

T h e V. W. C. A.—Miss M . Edi th Cmi-ct, 1216 DfBid J-fttl Ave. 
Msirjrlaad. Assiociacloa for Colored Blind—W. H. Laagl«y, President. 

1505 M«Qulluh St.: Hobt. W. Cclaniait, i l anaB*^ 418 E . Federal 
Bcreet 

National Association Xor the Advancement of Colored PeOple-
S. McCara, rresldent , i0i>5 Srutd Hill Ave. 

-Pr. a 

HaryliUMi Association! for Sodttl Service—Prot. Jomea a . L. Dtirga* A. 

"2 8/14/01 4:39 PM 
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Coleman, Chas. H., 901 N'. E u t a w St. 
Glcwter, C. P . . 901 Druid Hill A v e , Mt. Vernon 4714-J". 
Jones. Oscar D., 3-105 Druid Hill Ave., Madison 4537. 
Jones . Thomas , 1510 Pennsylvania Ave. 
Reid. Albert O.. 1935 Druid Hill Ave., Madison 3318-W. 
Ston*. A. D., 1619 Druid Hill Ave. 
WilklriB, Jesse M., Penna . Ave. and PresStman St., Madison USS-J . 
Mayer, L. H.. Cor., Penna . Ave. and Dolphin St. 

H E A L ESTATE AJCD EvSTTKAXCE 
Hugh M. E u r k e t t 514 St. Pau l St., Mt. Vernon 2171. 
William I* Fitzgerald. 1206 Druid Hill Ave,, Madison 1979. 
William C. McCard, 21 fi. Saratoga St., St. Paul 2578. 
Cornelius C. Fi tzgerald, 217 Court land St.. St. Paul 2471. 
Clarke L. Smith. 21 E. Sara toga St.. St. Paul 2367. 
Ar thu r L. Johnson. 746 Pennsylvania Ave., Mt. Vernon 5062-W. 
H a r r y O. Wilson, Faye t t e and Pear l Sis., St. Pau l 7 34 8. 
Truly Hatchet t , 2026 Druid Hill Ave.. Madison 937. 
Phi l ip H. P ra t t , 1322 Argryle Ave., Madison 4S50-W. 
Carlos C. Jennings , 21 E. Sara toga St., St. Paul 2578. 
C. Henry Jenkins , 829 Druid Hill Ave., Madison 3263-J. 
Cross & Grant , 2031 Division St., Madison 413S-J. 
Robe r t J . Young, 11O0 Druid Hill Ave., Mt. Vernon 5975. 
Charles Tolson. 506 Baker St., Madison 1613-J. 
Allen & Tibus, 1117 N. Carey St.. Madison 183B-.T. 
Samuel E. Robinson, 1721 Baker St., Madison 3657-J. 
J. Winfleld Thomas . 621 S. Sharp St., Madison S86-W. 
Charles H. Johnson, 519 Rober t St.. Madison 1761-W. 
The J. Winfield Thomas Company, 621 South Sharp St.. South 536. 
J. Howard Tolaon. 1057 Argyle Ave.. St. Pau l 734,6. 
Garnet t . Russell Waller, J r . , 1800 McCuIloh St., Madison 2418-J. 
Char les E. Will iams, 1429 Argyle Ave., Madison 39G9-W. 
A r t h u r X. Rogers, 21 E. Sara toga St.. St. Pau l 6275. 
George R. Pa r ron , 1S00 Whi te St., Giimor 2185-W. 
C. Henry Jenkins , 829 Druid Hill Ave.. Madison 3263-J. 
P a r r a n & Fowlkes, 1316 Druid Hill Ave. 
Georgre Wingrate, 1722 Druid HID Ave.. Madison 1474-J. 
W. El lsworth Griffin. 163S Pennsylvania Ave., Madison 2992-W. 

soTAjaiEs PUBLIC 
Truly Ha tche t t . 2026 Druid Hill Ave.. Madison 937. 
Carlos C. Jennings . 21 E, Sara toga St.. St. Paul 2578. 
William L. Fitzgerald, 1206 Druid Hill Ave,. Madison 1679. 
Minnie B. Lewis. 1319 Argyle Ave., Madison 6288. 
C. M. Dorsey. 1310 N. F r e m o n t Ave.. Madison 5079. 
C. Henry Jenkins , 829 Druid Hill Are. . Madison 3263-J. 
J . Winfield Thomas , 2J01 Druid Hill Ave., Madison 8S6-W. 
Helen C. Fisher, 421 Druid Hill Ave., ML Vernon 3461-W. 
A r t h u r X. Rogers, 21 E. Sara toga St.. St. Paul 6275. 
J . H. Liverpool, E u t a w and Fayet te SUt., Second floor. 

LAWYERS 
F-obert G. 1. Brown. 118 Lexington St. . 
Roy S. Bond, 217 Court land St., St. Paul 44SS, 
Ar thu r E. Briscoe. 21 E. Saratoga St., St. Pau l 6275. 
W. Norman Bishop, 217 Court land St., St. P a u l 448S. 
W. Stewart Davis. 217 Court land St. 
C, C, Fi tzgerald, 217 Cour t land St.. St. Paul 2471. 
W. L. Fi tzgerald , 120G Druid Hill Ave., Madison 1979. 
J a m e s H. Hammond . 217 Court land St., St. Paul 5755. 
W. Ashbie Hawkins , 21 E. Saratoga St.. St. Paul 3966. 
E p h r a l m Jackson. 118 E. Lexington St. 
George W. F . McMechen, 21 E. Saratoga St.. St. Paul 3966. 
Will iam C. McCard. 21 E. Saratoga St., St. Paul 2 57 8. 
Warne r T. MoGutnn, 217 Court land St.. St. Pau l 5755. 
George L. Pendleton. 113 E. Lexington St., St. Paul 3746. 
John W. P a r k e r . 
J . Howard Payne , 1006 Linden Ave., Mt. Vernon 3019-J. 
Clarke 1~ Smith, 21 E . Saratoga. St.. St. Pau l 2267. 
V. Grant Tyler. 21 E . Sara toga St.. St. P a u l 6275. 
A r t h u r E. Briscoe, 217 Court land St.. St. Pau l 5755. 

PROBATION O F F I C E R S 
Beale Ell iott . 1628 Druid Hill Ave., Supreme Bench or Ba l t imore City. 
Jul l*t A- Thomas . 1109 Druid Hill Ave. 
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W. A S H B I E HAWKINS 
G E O . W . F. M C M E C H E N 

D A L L A S F. N I C H O L A S 

HAWKINS & M c M E C H E N 
A T T O R N E Y S AT LAW 

SANNEKER BUILDING 

\A E. PLEASANT STREET 

BALTIMORE, MD. 

TELEPHONE 
VERNON S305 

James J. Lindsay, Jr. Esq., 
Attorney at Law, 
824 Equitable Bldg., 
City. 

Dear Mr. Lindsay: 

April 8th, 1931. 

Jones v. Mayflower Cab Co. 

I saw the clerk of the City Court this afternoon, 
and the above cases have been placed in the assignment to be tried, 
either Thursday, or Friday of next week. 

EFNrMLF. 
Very truly yours, 



OFFICERS OF NATIONAL BAR ASSOCIATION 

George H. Woodson, 
President Emeritus 

Raymond Pace Alexander, 
President 

Georgia Jones Ellis, 
Vice-President 

Charles E. Robinson, 
Vice-President 

Nelson Willis, 
Vice-President 

Pereival R. Piper, 
Treasurer 

Irvin C. Mollison, 
Secretary 

George W. Lawrence, 
Assistant Secretary 

OFFICERS, WASHINGTON BAR ASSOCIATION 

Chas. E. Robinson, Pres. Ernest J. Davis, Vice-Pres. 

Earl A. Alexander, Rec. Sec'y Ambrose Shief, Cor. Sec'y 

Frank Adams, Treas. 

CONVENTION COMMITTEE 

Perry W. Howard, 
General Chairman 

Judge James A. Cobb 
Charles E. Robinson 
Philip W. Thomas 
Ambrose Shief, Jr. 
Miss Ollie M. Cooper 
Frank W. Adams 
J. Franklin Wilson 
Louis R. Mehlinger 
Earl R. Alexander 

Augustus W. Gray 
William L. Houston 
Charles H. Houston 
Arthur G. Froe 
George E. C. Hayes 
Karl F. Phillips 
Josiah Henry 
W. Ashbie Hawkins 
George McMechen 
Benjamin L. Gaskins 
Roy S. Bond 



Fifth Annual Meeting 
of the 

National Bar 
Association 

Vrfr\ 

Thursday and Friday 

August 7th and 8th. 1930 

Washington, D. C. 
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GRAND BOULE 
OF THE 

SIGMA PI PHI FRATERNITY 

ANNUAL REPORT OF 

— Jkfi-W.hl-'R. Boule, No.. 

City ot_^3_8_l,T-Ln.&J?j£----.. 

State ot___M&!!?XA_B_tt_J>J-.-. 

For the year beginning 

A newly instituted Boule will make its first 
report to the Grand Grammateus at the begin
ning of the term next following its being set 
apart. 

The Annual Report must be made out by 
the Grammateus and signed by the Sire Archon 
and Grammateus and sent to the Grand Gram
mateus not later than 60 days after Tax becomes 
due. Tax must be paid on all members—Jj.00 
per member in advance. 
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Black Baltimore 1870-1920, W. Ashbie Ha...: Professional Career, Maryland State Archive Page 1 of 1 

1 TiwR&ad _ IW. Ashbie Hawkins: 

f S TO THURGOOD ' ^ P r o f e S s ional Career 

After a spell as a public school teacher (1885-1892), Hawkins was admitted to the Maryland bar on 
January 29, 1897 (click here to view test book entry) and set up his own law practice. About 1905 
Hawkins joined forces with George W.F. McMechen in the firm of Hawkins and McMechen, 
headquartered initially at 327 St. Paul Street, later at 21 E. Saratoga Street, and at 14 E. Pleasant 
Street beginning around 1920. The partnership lasted until Hawkins passed away in 1941. [1] 

Hawkins got involved in the independent Republican movement in 1897, which featured George M. 
Lane. He made speeches at Committee of 100 meetings and was almost selected by the Republican 
Party as a candidate £2] 

^ Legal Activities 

* Personal Life 

* Obituaries 

* Historic Sites 

* Bibliography 

<• Return to W. Ashbie Hawkins Introduction 

<* Return to Civil Rights and Politics Introduction 

* Return to The Road from Frederick to Thurgood Introduction 

[ Archives' Home Page || Visitors' Center || Search the Archives || Staff Directory || Maryland & Its 
Government || Maryland Manual On-Line || Reference & Research || Education & Outreach || 

Government House || State Art Collection || Archives of Maryland ] 

Governor General Assembly Judiciary Maryland Electronic Capital 

© Copyright 

September 24, lOOlMary/andState Archives 

http://www.mdarchives.state.md.us/msa/stagser/sl259/121/6050/html/12415400.html 10/25/2001 

http://www.mdarchives.state.md.us/msa/stagser/sl259/121/6050/html/12415400.html
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W. Ashbie Hawkins: Th<3 Road 
s&ROM F R E D E R I C Q 1 

Wp TO TUURGOOD $ ' L e g a l A c t i v i t y 

«l^ % 18"»0-1<»2« 
i ' * w -BiWfKSSJBSBHBSPW-

Hawkins, along with Warner T. McGuinn, got involved in a dispute over a segregation law enacted in 
1910. They successfully defended a black man who suffered violence at the hands of whites disturbed 
at his decision to reside in their neighborhood. The law, designed by one Samuel West, was rejected as 
unconstitutional by the Criminal Court on February 4, 1911. [1] 

In October of 1911 Hawkins, outraged at poor sleeping and eating conditions for blacks on 
Chesapeake Bay ferryboats, took the Baltimore, Chesapeake and Atlantic Railway Company to court. 
Though his complaint was dismissed, the decision of the Public Service Commission on February 13, 
1912 did recommend that the company upgrade it's facilities for blacks. [2] 

1913 saw Hawkins in action again, this time as counsel for John H. Gurry, indicted for violating 
another recently enacted segregation ordinance. The Baltimore Criminal Court and the Maryland 
Court of Appeals agreed with Hawkins that the law was unconstitutional. [3] 

Hawkins made his biggest mark in 1917 before the U.S. Supreme Court in Buchanan v. Worley. 

O Personal Life 

<* Professional Career 

<• Obituaries 

<* Historic Sites 

* Bibliography 

* Return to W. Ashbie Hawkins Introduction 

* Return to Civil Rights & Politics Introduction 

^ Return to The Road From Frederick to Thurgood Introduction 

[ Archives' Home Page || Visitors' Center || Search the Archives || Staff Directory || Maryland & Its 
Government || Maryland Manual On-Line || Reference & Research || Education & Outreach || 

Government House || State Art Collection || Archives of Maryland ] 

Governor General Assembly Judiciary Maryland Electronic Capital 

http://www.mdarchives.state.md.us/msa/stagser/sl259/121/6050/html/12415200.html 10/25/2001 
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CHW Masonic Research Society 

|Back to Court Case Index 

THE M. W. UNITED GRAND LODGE OF FREE AND ACCEPTED MASONS OF MARYLAND 
vs. WM. F. GREEN, GRAND MASTER OF THE FREE AND ACCEPTED YORK MASONS, ET 

AL. 

COURT OF APPEALS OF MARYLAND 

June 17, 1920, Decided 

PRIOR HISTORY: [***1] Appeal from the Circuit Court No. 2 of Baltimore City (DOBLER, J.). 

DISPOSITION: Decree affirmed, the appellant to pay the costs. 

CORE TERMS: lodge, colored, colored men, grand master, grand lodge, convention, connected, 
injunction, subordinate, attended, charter, sine die, fraternal, amongst, membership, sentiments, 
believing, factions, regular, following resolution, subordinate lodge, present time, full power, 
fraternity, infringement, continuously, dispensation, appellations, unanimously, clandestine 

HEADNOTES: Fraternal Organization-Use of Name "Masons"-Injunction. 

In case of dispute between fraternal organizations as to the use of a particular name, relief will not be 
given by way of injunction unless the right thereto is clearly established. 

p. 592 

On an issue between two bodies or associations of colored persons, each claiming a superior right as 
to the use of the appellations "Masons" and "Free Masons," held that the evidence being conflicting, 
the plaintiff was not entitled to an injunction to restrain defendant from using such appellations and 
from establishing lodges thereunder. 

p. 592 

COUNSEL: Edwin T. Dickerson and W. Ashbie Hawkins, with whom were Hawkins & McMechen 

Page 1 of7 

Loading 

http://davidgray.ws/worp/marylandvgreen 1920.html 10/25/2001 
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on the brief, for the appellant. 

Charles W. Main and Benjamin H. McKindless, for the appellees. 

JUDGES: The cause was argued before BOYD, C. J„ BRISCOE, THOMAS, PATTISON, URNER, 
STOCKBRTDGE, ADKINS and OFFUTT, J J. 

OPINIONBY: BOYD 

OPINION: [*582] [**851] BOYD, C. J., delivered the opinion of the Court. 

The Most Worshipful United Grand Lodge of Free and Accepted Masons of Maryland, Incorporated, 
filed a bill in equity against the Grand Master of the Free and Accepted York Masons, the Worshipful 
Master of a Lodge affiliated with the Free and Accepted York Masons and twenty-four others, who 
are alleged to be the officers and members of a voluntary unincorporated body of men, known as 
Mount Sinai Lodge No. 1 Free and Accepted Ancient York Masons. The object of the bill is thus 
stated in the prayer: 

"That the said * * * may be enjoined from using the name of Masons, or Free Masons, as 
the name of a fraternal, benevolent or charitable organization, and from using any name of 
which the term [***2] Masons or Free Masons forms a part, or using the said words 
Masons or Free Masons for any purpose, whether alone, or in conjunction with any other 
words; and from engaging in any other effort to add to the membership of said Mt. Sinai 
Lodge, or from organizing any other lodges of the same kind and character bearing the 
name of Masons or Free Masons or any other name which the name Masons or Free 
forms a part, and from in any manner representing as members of said lodge so organized, 
or as being members of the Order of Masons, or Order of Free Masons, or connected in 
any way with said order, or in any way forming a component part of the said Order of 
Masons or Order of Free Masons." 

The plaintiff (appellant) alleges that for many years prior to the grant of any of its charters referred to 
in the bill: 

"The Fraternity of Ancient Free and Accepted Masons, now generally known as Free and 
Accepted Masons, had operated among colored men in the State of Maryland, sometimes 
with divided ranks, bearing different names, but holding all of them to the essential rites, 
ceremonies and traditions of the great Fraternity of Free Masons, until in the year 1876 all 
of these separate bodies [***3] of colored men claiming the rights and benefits of the 
Fraternity of Free Masonry were united in one body, known as The Most Worshipful 
United Grand Lodge of Free and Accepted [*584] Masons of the State of Maryland, and 
that from that date until very recently no other body of Free Masons, operating among 
colored men, has been known in this State, nor has authority been given to nor exercised 
by any other body of men to so operate in this State." 

It is also alleged that the appellant has at this time about 2,000 members in this State, who are 
attached to and members of forty-eight subordinate lodges, located in different parts of the State, 
which are component parts of and are under the supervision of said Grand Lodge; that it has since its 
first institution among the colored men in this State, and before then in Boston and where the 
Fraternity of Masons existed among colored men: 

http://davidgray.ws/worp/marylandvgreen 1920.html 10/25/2001 
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"borne at different times the name of Ancient Free and Accepted Masons and of Free and 
Accepted Masons, and this name has been continuously used by the complainant, and 
now is used by it and its votaries, and by long use it has acquired the sole and exclusive 
right to use such name as it [***4] refers to colored men in the State of Maryland, and 
no other persons or order has any right to the use of such name as it refers to colored men 
in this State, either along with or in connection with any other words, or parts of a name, 
of any other fraternal organization operating among colored men in the State of 
Maryland." 

It further alleges that the use of the name Masons by the defendants has caused and is causing great 
confusion and is tending to mislead the public into believing that the defendants, constituting the said 
Mount Sinai Lodge No. 1, is a part of appellant's organization, whereas it is not and cannot be, 

"but is made up largely of a class of men who cannot become affiliated with any regular 
body of Free Masons anywhere, and as part of its [**852] scheme to embarrass your 
complainant it is making the claim that it, and not your complainant, is the original Order 
of Free Masons." 

Among other things, it is alleged: 

"That the use of the name Masons by the defendants, its agents, servants and members is 
part of a fraudulent scheme to induce the public and those seeking to join the Order of 
Free Masons into believing that they are joining the said [***5] named order, and it will 
be impossible to prevent such persons from so believing if said defendants are allowed to 
continue to use the same name, all of which is contrary to equity and is a fraudulent and 
illegal invasion and an infringement of the rights of the Order of Free Masons in the 
premises and a fraudulent and inequitable competition in business, and an infringement 
upon and an illegal invasion of the rights, good-will and name of the Order of Free 
Masons." 

An order to show cause why a writ of injunction should not be issued as prayed was passed, the 
defendants answered and, after a large amount of testimony was taken, the bill was dismissed and this 
appeal was taken. The defendants denied all allegations of deception, fraud, misleading acts, etc., and 
set out in some detail a history of the organization of colored lodges of Masons. They allege: 

"That in the year 1775 or 1776 a regiment of British soldiers stationed in Boston, in 
possession of regular authority from the Grand Lodge of England, made Masons of a 
number of colored men, who obtained a dispensation under which they worked for a 
number of years, and that in November, 1784, the Grand Lodge of England granted 
[***6] to one Prince Hall and other colored men residing in Boston a charter under the 

name of African Lodge No. 457 of the roll of the Grand Lodge; that thereafter other 
lodges were warranted in other States of the Union, and that on or about the 24th day of 
June, 1847, a convention was held in the City of Boston, composed of representatives 
from the various lodges of colored men throughout the United States," who unanimously 
adopted a resolution "to organize and open a National Grand Lodge of Free [*586] and 
Accepted Ancient York Masons, National Compact, Inc., for the United States of 

http://davidgray.ws/worp/marylandvgreen 1920.html 10/25/2001 
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America and Masonic jurisdiction; that the said National Grand Lodge working under and 
by authority of the only warrant that was ever granted colored Masons in the United 
States, established subordinate and Grand State lodges in the different States of the 
Union, among which was Friendship Lodge No. 6 of Baltimore City, Maryland, 
warranted on the 2nd day of February, 1825, and that thereafter other subordinate lodges 
were organized by the National Grand Lodge within the State of Maryland, and that some 
time thereafter, about the year 1873 or the year 1874, the Grand Lodge of Maryland 
seceded and withdrew [***7] from the National Grand Lodge, carrying with it the 
warrant that had been given it by the National Grand Lodge." 

It is alleged that the appellant was declared by the National Grand Lodge to be rebellious and was 
expelled, and was existing only as a spurious and clandestine body and has no Masonic authority 
whatever from the National Grand Lodge. 

It is further alleged that the respondents in August, 1918, formed a club and made application for 
membership in the so-called body (the plaintiff), that one Joseph P. Evans, the Grand Master of the 
said lodge, met the respondents and after lecturing to them accepted ten dollars for an application for 
membership in the said lodge; that they were examined by a physician and passed the physical test and 
several of them desired to be informed whether the appellant was connected in any way with any 
National Grand Lodge and were informed that it was not, thereupon all of the respondents refused to 
become members of the said lodge and made application to the National Grand Master of Masons at 
Montgomery, Alabama, for a warrant as a subordinate lodge of the National Body; that the National 
Grand Master of Masons sent the National Grand Organizer [***8] for the State of Virginia and 
adjacent territory to Baltimore with a warrant and Masonic authority to organize respondents into a 
[*587] subordinate lodge, which he did on the 20th of November, 1918, under the name of Mount 

Sinai Lodge No. 1 Free and Accepted Ancient York Masons, National Compact. 

It is thus seen that the plaintiff claims to be the only authorized Masonic power in this State, while the 
respondents claim that it is spurious and clandestine, and that they are the duly authorized Masons 
through the action of the National Grand Lodge. The evidence is conflicting, the feeling is bitter and it 
is not the kind of case which appeals to a court of equity. It is always unfortunate when such 
controversies get into the courts, and before a court of equity can grant such relief as is sought in this 
case the right to it must be clearly established. It is not merely a question of what relief a court of 
equity can grant to an Order, to protect it from an unjustifiable use of its name, etc., by those having 
no claim of right to use them, but the first question is whether the appellant has shown that it has such 
an exclusive right to represent the colored Masons of Maryland that [***9] it can properly ask a 
court to prohibit by injunction the respondents from doing what it complains of. 

Each side claims descent from a lodge which was established in Boston under the name of African 
Lodge No. 459 (457 in answer), generally referred to as Prince Hall Lodge. The first colored persons 
who became Masons were admitted to an English army lodge attached to the command of General 
Gage, at Boston in 1775, as stated in Funk and Wagnalls' Standard Encyclopedia, and as we 
understand to be admitted in this case. Lodges were established in the different states, and Grand 
Lodges were formed in Massachusetts, Rhode Island, New York and [**853] Pennsylvania. William 
Henry Grimshaw, assistant librarian in Congress, wrote a book on the history of Free Masonry among 
colored people in the United States. He was a witness for appellant and testified that the first lodge of 
colored Masons in the United States was organized at Boston in 1784, and said it was still in 
existence. He said that there was a lodge in Massachusetts called Prince Hall Grand Lodge of 
Massachusetts, which was established in 1848, and that that was the present Grand Lodge, but the 
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original Grand Lodge of Massachusetts [***10] was established in 1792 by the authority of the 
Grand Master of England, issuing the warrant to Prince Hall Lodge; that that existed until several 
lodges were formed in the United States, and then they organized the Prince Hall Grand Lodge, which 
prior to that was called African Grand Lodge; that Prince Hall Grand Lodge, by the authority of the 
Grand Master of England, had jurisdiction over all the United States and had authority to open lodges 
which were amenable to the Grand Lodge of England. He testified that in 1847 the Grand Lodges of 
New York, Pennsylvania and Rhode Island (we suppose Massachusetts also) called several men from 
their jurisdictions to meet in Boston, 

"to consult as to the death message (best method, we suppose) of distributing Masonry 
over the states in the Union. There was no other colored lodges nowhere in North 
America at that period. These men came together, three representatives from each of 
these bodies, and they styled themselves 'National Compact." It was for the purpose of 
advising the Grand Masters of the several states as these lodges might be made in the 
several states, how to practice Ancient Freemasonry, as an advisory body only, without 
[***11] charter, without any authority whatever; they simply assumed that authority. 

They never were chartered, never had any charter from England, nor does the English 
constitution recognize anything as the National Compact, nor would one be admitted in 
the anteroom of a Grand Lodge of a regularly made lodge." 

He further testified that the National Compact, "as it is called," existed from 1848 until 1874, and he 
read from his book the following resolution: 

"At a meeting of the National Grand Lodges held in Wilmington, Delaware, in the year 
1877, the following resolution was unanimously adopted: Resolved, That each state is its 
sovereign head and that each delegate [*589] be directed to report to his state Grand 
Lodge the action taken by this body. And be it further resolved, That the National or 
Compact Grand Lodge is and the same is hereby declared to be an irregular and unheard-
of body in Masonry, and it is hereby declared forever void." 

Immediately below that in the record is the following: 

"In this connection the defendants offered in evidence a pamphlet written by Dr. H. M. 
Butler, another State Rights Mason, wherein he states that the convention of the National 
[*** 12] Grand Lodge was held in Wilmington in 1878, and the resolution adopted was 

as follows: Resolved, That the National Grand Lodge do wind up its affairs and adjourn 
sine die." 

There does not seem to be any explanation as to why the two authors gave different dates for the 
meeting, and different resolutions as passed at it. It is not only denied by the appellees that the 
National Grand Lodge was wound up and adjourned sine die, but they offered evidence to show that 
regular meetings were held as late as 1918. Rev. J. M. Cornell testified that he had been a Mason for 
thirty years, and for the entire time had "been a very ardent student of the institution." He was a 
member of the Free and Accepted Ancient York National Compact and he had been Grand Master of 
Tennessee, which recognized the National Grand Lodge as the superior body. He testified that the 
National Grand Lodge had been in existence continuously since it began in 1847; that the Grand 
Lodges of Massachusetts, Rhode Island, New York and Pennsylvania were represented at that 
meeting and they were all of the Grand Lodges of colored people in this country at that time; that they 
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adopted sentiments and principles which [*** 13] were to govern the craft among colored men for all 
time to come. He was then handed a book (which is not explained) and said that it contained the 
sentiments adopted by the National Grand Lodge. [*590] Amongst other "Sentiments," as they are 
called, set out in the record, is the following: 

"Therefore, in solemn convention assembled, we do, in the name of the great Masonic 
body of Free and Accepted A. Y. Masons, declare ourselves a free and independent body 
of Masons, to be known as the National Grand Lodge of Free and Accepted Ancient 
York Masons (Colored) of the United States of America and Masonic Jurisdiction thereto 
belonging, with full power and authority to grant warrants of constitution to all state 
Grand Lodges under our jurisdiction, and that the said state Grand Lodges shall have full 
power and authority to grant letters of dispensation and warrants of constitution to 
subordinate lodges within their several jurisdictions, and to establish as many lodges as 
they deem most expedient." 

He further testified that on June 24th, 1848, all of the Masons of color in the United States held a 
convention in New York City and confirmed and ratified the action of the Boston [***14] 
convention of the preceding year. He gave the names of the Grand Masters of the National Compact 
from the first one to the present time—including Bishop John Wesley Allstalk, who was the incumbent 
when he testified; that the National Grand Lodge has held meetings once every three years, that he 
attended one in 1898 at Columbus, Ohio, one at Chattanooga, Tenn., in 1901, and one at Atlanta, Ga., 
in 1904, that those were all he [**854] had attended in person but that he had received a summons 
from the Most Worshipful National Grand Lodge to attend them for a period of twenty-nine years. 
Robert J. Dimmons testified that he was Right Worshipful National Grand Secretary of Free and 
Accepted Ancient York Masons, National Compact—being the National Grand Lodge—that he had 
attended sessions of the National Grand Lodge in Washington, D. C, in 1909, Orangeburg, S. C, in 
1912, Atlanta, Ga., in 1915, and Louisville, Ky., in 1918. He was made secretary at Washington and 
the minutes of that meeting were before him. He said that the [*591] National Grand Lodge had 
Grand Lodges in twenty-eight states—approximately twenty-five hundred lodges which recognized the 
National Grand Lodge. He [***15] also testified as to who the Grand Master of the National Grand 
Lodge was, and said from his reading and conversation with well-informed Masons his understanding 
was that the National Grand Lodge had held sessions from the time of its organization to the present; 
that in 1888 the Maryland Grand Lodge, together with some others, became rebellious and were 
expelled. The Rev. Solomon Hudson testified that he had been a Mason since April, 1876, and he 
attended three meetings of the National Grand Lodge—at Wilmington, Del., in 1878 and 1881, and at 
Washington in 1909. He said that the National Lodge did not adjourn sine die in 1878, that the 
meeting was in 1878 and not in 1877, as Mr. Grimshaw said, and from his knowledge of the history of 
Masonry and his personal knowledge he said that the National Grand Lodge had been a continuous 
body from its formation to the present time. Rev. William H. Benderson, who organized the Mount 
Sinai Lodge in Baltimore, was the Grand Master of the State of Virginia and National District Deputy 
Grand Master of the National Grand Lodge of Virginia, District of Columbia, Maryland and North 
Carolina. He was sent to Baltimore by Bishop Allstalk, National [*** 16] Grand Master. He said 
there were three lodges now in Baltimore connected with the National Compact, having about two 
hundred members, and that in Virginia there were between 150 and 175 lodges, having from 3,000 to 
3,500 members connected with the National Compact. 

We have thus at some length referred to the testimony of witnesses on both sides. The evidence on 
neither side can be regarded as satisfactorily establishing the claim to its right to represent the Masonic 
Fraternity among colored people, to the exclusion of the other. Like most church, fraternity and family 
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quarrels which get into courts the evidence is unsatisfactory because it is colored by prejudices and 
partisan views of most things connected with the controversy. Neither [*592] of those factions is 
recognized by the white Masons of this country, although both have amongst their numbers ministers 
of the Gospel and others who would seem to be amongst the most intelligent colored people. But the 
appellant has the burden of satisfying the court that it is entitled to the claim it makes to the exclusion 
of the other side. It is sufficient to say that it has not established to our satisfaction the right to have 
the [***17] appellees enjoined from the use of the name Masons or Free Masons, or from having 
lodges in Baltimore, or doing the other things mentioned in the prayer of the bill. The evidence is not 
of the certain and authentic kind which a court should require before undertaking to determine such 
questions between two branches of factions of an order. There is irreconcilable conflict between the 
witnesses who ought to be the best informed. 

Having reached the conclusion indicated above, it will serve no good purpose to further prolong this 
opinion. It may be well to add that by refusing the injunction we do not determine which of the two 
factions properly represents the colored Masons of this country, or of Maryland, but only that the right 
of the appellant to enjoin the defendants as prayed for is not sufficiently sustained to justify the Court 
in doing so, and the decree dismissing the bill of complaint will be affirmed. 

Decree affirmed, the appellant to pay the costs. 
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IN DEFENSE OF SELF 

Eight Negroes vs. Marcus Garvey 

I have to bring to your attention the greatest bit of treachery anc 
that any group of Negroes could be capable of. This thing is so : 
vicious and murderous as to make it impossible for any self-resp 
to imagine that any one, other than a culprit of the meanest kind 
responsible for its authorship. 

Honor Among Thieves. 

It is said that there is honor even among thieves, but it is appare: 
no honor and self-respect among certain Negroes, in that they w 
the meanest and lowest methods possible, not only to pilfer the ] 
their brothers but to rob one of his fair name. Stealing a man's rr. 
Shakespeare says, trash, but to injure a man's reputation, to tarn 
character, is a crime of the lowest kind, which not even ordinary 
would indulge in. To further imagine that a group of colored me 
responsible for writing to the Attorney General of the United St; 
America and to the white people at large in endeavoring to preji 
against fellow Negroes whose only crime has been that of makin 
improve the condition of the race is beyond the conception of th 
imagination; nevertheless, the thing has been done by a group of 
Negroes who have written their names down everlastingly as em 
own race by maliciously, wickedly and treacherously endeavorin 
misrepresent their race which represents the minority group in a 
civilization as to cause that majority to unwillingly, and not of it; 
impose such punishment upon the race as to make it harder for i 
in the country of our common adoption. 

Writing to U. S. Attorney General 

The following vicious and wicked letter was written by a group 
names are appended hereto and directed to the Honorable Attor 
of the United States of America. My comment will continue at t 
communication. 

Thp Ipffpr tn flip \ttnrnpv Cipn«»rfll; 
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2305 Seventh Avenue, 
New York City, Jan 15, 1923. 

Hon. Harry M. Daugherty, United States Attorney-General, Dej 
Justice, Washington, D. C. 

Dear Sir: 

(1) As the chief law enforcement officer of the nation, we wish t 
attention to a heretofore unconsidered menace to harmonious ra 
relationships. There are in our midst certain Negro criminals and 
murderers, both foreign and American born, who are moved anc 
intense hatred against the white race. These undesirables contini 
that all white people are enemies to the Negro. They have becor 
that they have threatened and attempted the death of their oppoi 
assassinating in one instance. 

(2) The movement known as the Universal Negro Improvement 
has done much to stimulate the violent temper of this dangerous 
president and moving sprit is one Marcus Garvey, an unscrupuk 
demagogue, who ceaselessly and assiduously sought to spread a 
Negroes distrust and hatred of all white people. 

(3) The official organ of the U. N. I. A., The Negro World, of v> 
Garvey is managing editor, sedulously and continually seeks to i 
feeling between the races. Evidence has also been presented of a 
alliance of Garvey with the Ku Klux Klan. 

(4) An erroneous conception held by many is that Negroes try t( 
hide criminals. The truth is that the great majority of Negroes ar 
opposed to all criminals, and especially to those of their own rac 
they know that such criminals will cause increased discriminatioi 
themselves. 

(5) The U. N. I. A. is composed chiefly of the most primitive lar 
element of West Indian and American Negroes. The so-called re 
element of the movement are largely ministers without churches. 
without patients, lawyers without clients and publishers without 
are usually in search of "easy money." In short, this organization 
in the main of Negro sharks and ignorant fanatics. 

(6) This organization and its fundamental laws encourage violen 
Constitution there is an article prohibiting office holding by a co 
criminal, EXCEPT SUCH CRIME IS COMMITTED IN THE I 
OF THE U. N. 1. A. Marcus Garvey is intolerant of free speech 
exercised in criticism of him and his movement, his followers set 
prevent such by threats and violence. Striking proof of the truth 
assertion is found in the following cases: 
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{/) in iyzu uarvey supporters rusnea inro a rem wnere a reiigio 
was being conducted by Rev. A. Clayton Powell in New York C 
sought to do bodily violence to Dr. Charles S. Morris, the speak 
evening-who they had heard was to make an address against Ga 
were prevented only by action of the police. Shortly afterward n 
Baltimore branch of the U. N. I. A. attempted bodily injury to M 
Hawkins, one of the most distinguished colored attorneys in Am 
he criticized Garvey in a speech. During the same period an anti-
meeting held by Cyril Briggs, then editor of a monthly magazine 
Crusader-in Rush Memorial Church, New York City, on a Sund 
was broken up by Garveyites turning out the lights. 

(8) Several weeks ago the Garvey division in Philadelphia cause 
disturbance in the Salem Baptist Church, where Attorney J. Aus 
graduate of Yale University, and the Rev. J. W. Eason were spe, 
Garvey, that the police disbanded the meeting to prevent a riot c 
Reports state the street in front of the church was blocked by G; 
insulted and knocked down pedestrians who were on their way 1 
meeting. 

(9) In Los Angeles, Cal., Mr. Noah D. Thompson, a distinguish* 
citizen of that city, employed in the editorial department of the I 
Daily Express reporting adversely on the Garvey movement as a 
visit to the annual convention, was attacked by members of Gar 
Angeles division, who, it is alleged, had been incited to incited t< 
Garvey himself, and only through the help of a large number of] 
as Thompson saved from bodily harm. 

(10) A few months ago, when some persons in the Cleveland, O 
of the U. N. I. A. asked Dr. LeRoy Bundy, Garvey's chief assist! 
accounting of funds a veritable riot took place, led, according to 
America, by Bundy himself. 

(11). In Pittsburgh, Pa., on October 23 last, after seeking to dist 
conducted by Chandler Owen, editor of the Messenger Magazin 
who had lurked around the corner in a body rushed on the streel 
meeting, seeking to assault him, but were prevented by the inter 
police. 

(12) When William Pickens, who had co-operated in the expose 
frauds, was to deliver an address in Toronto, Garveyites met hin 
of the church, with hands threateningly in their hip pockets, tryii 
intimidate he should further expose the movement. 

(13) In Chicago, after seeking to break up an anti-Garvey a Gar 
shot a policeman who sought to him from attacking the speaker 
building 

(14) In New York last August during a series of meetings by the 
Negro Freedom to expose Garvey's schemes and methods, the s 
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threatened with death of Garveyites came into the meetings wit! 
intention of breaking them up. This they were prevented from th 
determination on the part of the leaders, of the New York police 
mass of West Indians and Americans, who clearly showed that t 
not permit any cowardly ruffians to break up their meetings. 

(15) In fact, Marcus Garvey has created an organization which i 
fundamental law condemns and invites to crime this is evidencec 
of Article V of the Constitution of the U. N. I. A., under the cap 
Reception at Home." It reads: "No one shall be received by the 1 
Consort who has been convicted of felony, EXCEPT SUCH CB 
FELONY WAS COMMITTED IN THE INTEREST OF THE 1 
NEGRO IMPROVEMENT ASSOCIATION AND THE AFRIC 
COMMUNITIES LEAGUE." 

(16) Further proof of this is found in the public utterances of Wi 
one of the chief officials in the organization and Garvey's envoy 
of Nations Assembly at Speaking Geneva. Speaking at the Gold: 
in Baltimore, Md., on August 18, 1922, he is quoted as saying: ' 
FOLK AS WELL AS WHITE WHO TAMPER WITH THE U. 
GOING TO DIE.1" 

(17) What appears to be an attempt to carry out this threat is se< 
assault and slashing with a razor of one S. T. Saxon by Garveyit 
Cincinnati, Ohio, when he spoke against, the movement there \z 

(18) On January 1, this year, just after having made an address ii 
Orleans, the Rev. J. W. Eason, former "American Leader" of the 
movement, who had fallen out with Garvey and was to be the cl 
against him in the Federal Government's case, was waylaid and i 
is reported in the press, by the Garveyites. Rev. Eason identified 
men as Frederick Dyer, 42, a longshoreman, and William Shake; 
painter. Both of them are prominent members of the U. N. I. A. 
Orleans, one wearing a badge as chief of police and the other as 
Fire Department of the "African Republic." Dr. Eason's dying w 
identifying the men whom he knew from long acquaintance in th 
were: 

(19) "I had been speaking at Bethany and was on my way home 
men rushed out at me from an alley. I saw their faces and (point: 
and Shakespeare) I am positive that these two men here are two 

(20) The vicious inclination of these Garvey members is seen in 
comments in an interview: 

(21) (The N. Y. Amsterdam News reports): "Both Dyer and Shi 
have denied the attack, but declared they were glad of it, as the> 
richly deserved what he got. Eason', said one of them, 'was a so 
association made him what he was. When he was expelled becai 
misconduct he went up and down the country preaching against 
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Garvey, who is doing great good for our race. Someone who ev 
thought it was time to stop his lies took a crack at him. I don't b 
that did it. Eason richly deserved what he got.'" 

(22) Eason says he knew the men who shot him were directed t( 
much, however, as the assassination of Mr. Eason removes aFe 
we suggest that the Federal Government probe into the facts am 
whether Eason was assassinated as the result of an interstate coi 
emanating from New York. It is signficant that the U. N. I. A. h 
in its organ, The Negro World, the raising of a defense fund for 
for the murder, seemingly in accordance with its constitution. 

(23) Not only has this movement created friction between Negn 
whites, but it has also increased the hostility between American , 
Indian Negroes. 

(24) Further, Garvey has built up an organization which has vict 
of ignorant and unsuspecting Negroes, the nature of which is ck 
Judge Jacob Panken of the New York Municipal Court, before \ 
Garvey's civil suit for fraud was tried: Judge Panken says: "It se< 
that you have been preying upon the gullibility of your own peo 
kept no proper accounts of the money received for investments, 
organization of high finance in which the officers received outra; 
salaries and were permitted to have exorbitant expense accounts 
jaunts the country. I advise those dupes who have contributed tc 
organizations to go into court and ask for the appointment of a i 

(25) For the above reasons we advocate that the Attorney-Gene 
influence completely to disband and extirpate this vicious mover 
he vigorously and speedily push the government's case against Iv 
for using the mails to defraud. This should he done in the interes 
even as a matter of practical expediency. 

(26) The government should note that the Garvey followers for 
part voteless-being either largely unnaturalized or refraining fror 
because Garvey teaches that they are citizens of an African repu 
greatly exaggerated the actual membership of his organization, \ 
conservative estimated to be much less than 20,000 in all countr 
the United States and Africa, the West Indies, Central and Soutl 
(The analysis of Garvey's membership has been made by W. A. I 
highly intelligent West Indian from Jamaica, Garvey's home, in " 
Crusader" magazine, New York City; also by Dr. W. E. DuBois 
known social statistician, in "The Century Magazine," February, 
York City). On the other hand, hosts of citizen voters, native bo 
naturalized, both white and colored, earnestly desire the vigorou 
of this case. 

(27) Again the notorious Ku Klux Klan, an organization of whit 
religious bigots, has aroused much adverse sentiment-many peo] 
its dissolution as thp. Rp.r.nnstmr.tinn TClan was dissolved Thp G; 
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organization, known as the U. N. I. A., is just as objectionable a 
dangerous, inasmuch as it naturally attracts an even lower type c 
crooks and racial bigots, among whom suggestibility to violent c 
greater. 

(28) Moreover, since its basic law—the very constitution of the I 
the organization condones and encourages crime, its future meei 
be carefully watched by officers of the law and infractions prom] 
severely punished. 

(29) We desire the Department of Justice to understand that tho 
this document, as well as the tens of thousands who will indorse 
of the country, are by no means impressed by the widely circulal 
which allege certain colored politicans have been trying to use tl 
to get the against Gai'vey quashed. The signers of this appeal rej 
particular political, religious or nationalistic faction. They have r 
ends or partisan interests to serve. Nor are they moved by any p 
against Marcus Garvey. They sound this tocsin only because the 
gathering storm of race prejudice and sense the imminent menac 
insidious movement, which cancerlike, is gnawing at the very vi1 
and safety-of civic harmony and rater-racial concord. 

The signers of this letter are: 
HARRY H. PACE, 2289 Seventh avenue, New York City. 
ROBERT S. ABBOTT, 3435 Indiana avenue, Chicago, 111. 
JOHN E. NAIL, 145 West 135th Street, New York City. 
DR. JULIA P. COLEMAN, 118 West 130th Street, New York 
WILLIAM PICKENS, 70 Fifth avenue, New York City. 
CHANDLER OWEN, 2305 Seventh avenue, New York City. 
ROBERT W. BAGNALL, 70 Fifth avenue, New York City. 
GEORGE W. HARRIS, 135 West 135th Street, New York Citj 
Harry H. Pace is president of the Pace Phonograph Corporation 
Robert S. Abbott is editor and publisher of the "Chicago Defend 
John E. Nail is president of Nail and Parker, Inc., real estate. 
Julia P. Coleman is president of the Hair-Vim Chemical Co., Inc 
William Pickens is field secretary of the National Association foi 
Advancement of Colored People. 
Chandler Owen is co-editor of "The Messenger" and co-executi-
of the Friends of Negro Freedom. 
Robert W. Bagnall is director of branches of the National Assoc 
Advancement of Colored People. 
George W. Harris is a member of the Board of Aldermen of Ne\ 
and editor of the "New York News." 
Address reply to Chandler Owen, secretary of committee, 2305 
avenue, New York City. 

Considering The Letter 

Let us consider the above letter as written by these wicked Negi 
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iu m e n u u m c y - v j c u c i a i u i m c u i m c u OLCUCS ui ^-uiiciiv^a anu IU 
press of the nation. 
In the first paragraph of the above communication the writers, b 
made use of the following statement, speaking to the Attorney-( 
say: 
"As chief law enforcement officer of the nation, we wish to call' 
to A HERETOFORE UNCONSIDERED MENACE TO HARft 
RACE RELATIONSHIP. THERE ARE IN OUR MIDST CER 
NEGRO CRIMINALS AND POTENTIAL MURDERERS, BC 
FOREIGN AND AMERICAN BORN, WHO ARE MOVED A 
ACTUATED BY INTENSE HATRED AGAINST THE WHIT 
THESE UNDESIRABLES CONTINUALLY PROCLAIM TH 
WHITE PEOPLE ARE ENEMIES TO THE NEGRO." 

Good Old Darkies 

To imagine that any group of Negroes could be so base as to att 
impress upon not only the Attorney General of the United State; 
but the white people at large that member of their own race, alt! 
untrue, are desirous of murdering members of the white race am 
maintaining a hatred against them, knowing well the position of 
America and his relationship to his white brother, is more than a 
expect at this time in the struggle for race uplift. Everyone knov 
statement is false and only manufactured by these wicked and m 
individuals for the purpose of directing the hatred of the Attorne 
the white people of America against the Universal Negro Impro1 

Association and Marcus Garvey; nevertheless, the statement rev 
Negro men the lowest possible trait. Like the good old darkey, t 
they have some news to tell and they are telling it for all it is wo: 
and fabricators that they are, for everyone who knows the Unive 
Improvement Association and Marcus Garvey, white or black, k 
that there is absolutely no desire on their part to murder anybod; 
far as criminals are concerned, more are to be found probably ar 
who signed the letter than could be found in the extensive memt 
Universal Negro Improvement Association. 

No Hatred for White People 

In paragraph 2 they stated that "the President-General of the Un 
Improvement Association is Marcus Garvey, an unscrupulous d< 
who has ceaselessly and assiduously to spread among Negroes c 
hatred among people." 
About being unscrupulous and a demagogue, we need pay no at 
because the very villians who wrote such a letter are better able 
unscrupulousness and demagogy than anyone else, in that they s 
more about it, but when it comes to the point of "Marcus Garve 
seeking to spread among Negroes distrust and hatred for all whi 
is time for the white and black races to realize the truth about th 
Negro Improvement Association and its President. At no time h; 
President of the Universal Negro Improvement Association prea 
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or tne wmte people, i nat in irseir is a violation or me consmuno 
organization, which teaches all its members to love and respect 1 
all races, believing that by so doing, others will in turn love and : 
rights. 

No 111 Feeling Between Races 

In paragraph 3 they try to make out that The Negro World, sedi 
continually, seeks to arouse ill-feeling between the races, yet in 1 
breath they further try to make out that there is an alliance betw 
and the Ku Klux Klan. If these men were in the possession of tb 
were actuated by truth rather than by a desire to do harm and inj 
would have realized that the Ku Klux Klan is a white organizatu 
for white supremacy, so that Garvey would be illogical and fooli 
one hand he preached ill feeling and hatred between the two raci 
went back upon all this and allied himself with the Ku Klux Klar 

Wicked Maligners 

These wicked maligners, above the protest of Marcus Garvey ar 
Universal Negro Improvement Association for over one hundre( 
still endeavoring to make it appear as ii there is some understanc 
the President of this organization and the Ku Klux Klan. 

"Bunch" of Selfish Grafters 

In paragraph 4 these men state that: "An erroneous conception 1 
is that Negroes try to cloak and hide their criminals; the truth is 
majority of Negroes are bitterly opposed to all criminals and esp 
those of their own race because they know that such criminals w 
increased discrimination against themselves." And here we have 
lofty (?) purposes of these so-called race leaders and race reforn 
races try to reform and improve their criminals whilst these splei 
Negro leaders of ours avow that they are bitterly opposed to the 
because they know that such criminals will cause increased discr 
against them. The selfish dogs that they are! It is not a question 
the condition of the race; it is a question of how much they will' 
being members of the race, and if there is a criminal in the Negrc 
preferable that he die rather than he should even exist to be impi 
because in so doing he may cause a discrimination against these 
individuals. We will prove that these men are just what they stat 
to be in these paragraphs—a "bunch" of selfish grafters who hav< 
off the blood of the race and who feel that the Universal Negro ] 
Association has come upon the scene to so change and improve 
to make it impossible for them to continue to suck the last drop 
of our people under the guise of race business men and race leac 

Primitive Negroes 

In paragraph 5 they further state that "the Universal Negro Impi 
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Association is composed chiefly of the most primitive land ignor 
of West Indian and American Negroes. 
Now we come to the crux of the matter. These fellows represen 
group of men led by DuBois, who believe that the race problem 
solved by assimilation, and that the program for the Negro is to 
the best imitation of the white man and approach him as near as 
the hope of jumping over the fence into the white race and be cc 
in another one hundred years; therefore they everything Negro a 
haven't sense enough to hide it. Now, what do they mean by "tb 
primitive and ignorant element of West Indian and American Ne 
We will all remember that in the slave days the Negroes of Amei 
West Indies were taken from Africa, and that they then represen 
primitiveness. The emancipation, both in America and the West 
brought us up to the present state, with the majority of our peop 
resemblance of this tribal primitiveness, whilst a few endeavored 
themselves Caucasianized. These men regard it as a crime to be 
made us, and for us to be as nature made us is to be ignorant; th 
much love these would-be Negroes have for the motherhood of 
paragraph stating that "The respectable element with the moverr 
largely professional men without calling," and that "the organiza 
composed of Negro and ignorant Negro fanatics," again reveal t 
these so-called business and professional scoundrels in that they 
make it appear that only professional men are respectable, and tl 
organization has no white sharks or ignorant fanatics in it. Were 
ignorant element of Negroes, these very fellows would have stai 
because all of them earn their living either by selling out the race 
guise of leadership or by exploiting the race in business. We onh 
the so-called ignorant Negroes of America will get to know thes 
they are and let them pay the price through their pocketbooks fc 
large a number of people who are proud of their race and color. 

Forced Companionship Between Races 

These nonentities show us in paragraph 5 that they do not belie\ 
tolerate any organization that is not made up of either respectafr 
people or white sharks and ignorant fanatics. These are the fello 
foment lynching by always endeavoring to encourage forced cor 
between the two races. 
In paragraph 6 they depict Marcus Garvey as being intolerant of 
when, in fact, he has always advocated freedom of a universal ki 
that paragraph they state that "The laws of the Universal Negro 
Association encourage violence." That is a lie. In many of the su 
paragraphs they further endeavor to make out that the Garveyite 
of the Universal Negro Improvement Association have on sever: 
disturbed the peace of public meetings and individuals organizec 
against Garvey and the movement. 
The persons cited in the paragraphs who were alleged to be disti 
respective meetings are, with one exception, all members of the 
have produced the letter now under criticism. They were all org; 
purpose of injuring the Universal Negro Improvement Associate 
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Marcus Garvey. Nevertheless, at no time has the association or! 
ever made any effort to check or embarrass them. Their own un1 

created in their meetings, no doubt, the displeasure of the peopli 
attended them, and now they try to label the Association and Ga 

Colored Caste Prejudice 

It is strange that whenever anything is referred to derogatory to 
gentlemen use the term "Negro," but whenever they want to imt 
the Attorney-General or the white people of the standing of any 
the race they refer to him as "colored," such as paragraph 7, whi 
was made to W. Ashbie Hawkins as one of the most distinguish 
attorneys in America, and to Noah D. Thompson as a distinguisl 
citizen of Los Angeles, being employed, as he is in the editorial i 
the white Los Angeles Daily Express. This reveals again the hid< 
intention of these plotters who are endeavoring to set up social < 
distinct from Negro, which they claim to be primitive and ignora 

Socialist Judge as Propagandist 

In paragraph 25 the writers state that Judge Jacob Panken of the 
Municipal Court made certain derogatory remarks against Marc 
the Universal Negro. Improvement Association in a case brough 
They hadn't the honesty to tell the public and the Attorney-Gene 
letter that Judge Jacob Panken is a Socialist and that at the time 
being tried the Socialist group of Negroes in Harlem, New York 
it as a splendid opportunity to get back at Marcus Garvey and tr 
Negro Improvement Association, who had been against Socialis 
Socialist judge take advantage of the situation while hearing a e; 
by making use of such remarks as would be used by the Socialis 
propaganda inst Marcus Garvey and the Universal Negro Impro 
Association. 
Now they are making use of the Statement of Panken, as they h< 
would use certain remarks for propaganda purpose, and they stil 
all Negroes are foolish enough to follow the advice of a Socialis 
against whom, as a Socialist, Marcus Garvey and the Universal ] 
Improvement Association stand out. Hundreds of other cases ha 
before other judges of New York, and no one ever used the rem 
Panken's, hence everyone knows they were made for propagand 
Negro voters will take keen notice of it. 

U. N. I. A. Controls Thousands of Votes 

In paragraphs 27 they infer that "the Garvey followers are for th 
voteless." This is another lie, because the Universal Negro Irnpn 
Association can marshal twenty times as many voters in the Unil 
America as all other Negro organizations put together, and that 
proved in a short while for the good of the race. About the "exa, 
membership" of the organization, any reader of the letter has bui 
sranted that some of the thinss said about the orsanization in di: 

http://www.marcusgarvey.com/defense.htm 10/25/2001 

http://www.marcusgarvey.com/defense.htm


Home Page 11 of 13 

of the country were true; but even if they were only partly true t 
least reveal a membership in three or four sections larger than th 
be all over the world. No one will ever know accurately the men 
the Universal Improvement Association, because every second T 
meet, if not an actual member, is one in sprit. 

A Barber Shop Philosopher 

In reference to W. A. Domingo as an "intelligent" West Indian 1* 
Jamaica, who made an analysis of the Garvey membership, all th 
acquainted with the Universal Negro Improvement Association'. 
Domingo was a dismissed employee of the association and that 1 
no one but himself. He is what is commonly called a "barber sho 
talks the kind of philosophy indulged in by frequenters of the toi 
He also is a Socialist who has a desperate grudge against work i 
the dreamer's vision that one day all the rich people of the world 
up their wealth with the loafer, thereby bringing into existence tl 
of Socialism. 

Crusader Magazine Out of Business 

The magazine (Crusader) referred to also will be remember as tl 
of Cyril Briggs, who collected donations from colored and white 
support the paper some years ago, and who up to nine months a 
that he had received $5,000 for the purpose of starting another -\ 
called the Liberator, and that colored people were to subscribe 3 
It is for me to state that the Crusader has long been out of busin 
Liberator has never appeared. What has become of the $5,000 a 
and the subscription taken for the publication of the Crusader nc 
W. E. B. DuBois is a colored man who hates the drop of Negro 
veins, and he is as much against the Universal Negro Improvem* 
Association from a prejudice viewpoint as the Devil is against H 
The demolition of the Universal Negro Improvement Associatio 
by the writers of the letter. In paragraph 27 they state that the oi 
as objectionable and even more dangerous than the Ku Klux Kla 
granted that the Ku Klux Klan sought black supremacy. If there 
program these Negroes would prefer the existence of the Ku Kli 
Universal Negro Improvement Association is more dangerous. 1 
they are illogical, foolish, wicked and malicious. They seek to dt 
Universal Negro Improvement Association as a Negro organizal 
knowing that a precedent will be set for the destruction of all N( 
organizations that seek in any way to improve the condition oft 
race. These bigots believe the own the United States of America 
no more right in America than other colored men, so that they w 
much disappointed if they believe that the Department of Justice 
Attorney-General would, for the purpose of pleasing eight Negr 
the ends of the Constitution of e United States of America. But 
Negroes? They themselves have told us what they are in their re 
business. 
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Group of Unknown Persons 

Take them as they are, one is a business exploiter who endeavor 
the patriotism of the race by selling us commodities at a higher r 
charged in the ordinary and open markets. Another is a race def; 
Chicago who publishes in his newspaper week after week the gr 
scandals against the race, showing up the crimes and vices of ou 
was the man who published in his newspaper for over one year i 
advertisement showing the pictures of two women, a black worr 
light woman, with the advice under the photograph of the black 
"lighten your black skin." The other is a real estate shark who d< 
the guise of race patriotism, to raise the rent of poor colored pe< 
beyond that of white landlords, who are generally more considei 
the economic condition of the colored race. Another is a hair str 
face bleacher whose loyalty to race is to get the race to be dissal 
itself. Still we have another as a turn coat and lackey who has n< 
manhood to stand up and defend his own cause in his relationshi 
but who was so mean and low down as to have approached Mai 
for a job about nine months ago, representing to him that he was 
with because of his color, and after he was offered a berth he to< 
opportunity of going back to his old employers to get them to rc 
which he never would have gotten raised, but for the fact that h( 
new employment in a rival organization. Then we have the graft' 
who started so many enterprises among colored people, such as 
Men's Union, and has not been able to account for the funds. Wi 
another who maintained a Blue Vein Society Church in Detroit, 
who was subsequently relieved of his charge because of alleged 
and another unscrupulous politician whom everyone knows to b 
has lost the respect of the ordinary members of the community. ' 
angels and "respectable" citizens who have written this infamous 
Attorney-General of the United States of America against Marci 
the Universal Negro Improvement Association. 

Sinners to Purge Their Souls 

It is hoped that these sinners will purge their souls of the crime t 
committed against their race, for surely in the accusation of theii 
consciences they shall not see salvation. 
Let me implore all members, divisions and friends of the Univen 
Improvement Association to now make every effort to push fort 
our great movement. Now is the time for every man and woman 
loyally by this organization. Whatsoever might have been the dif 
opinions in local divisions or your dissatisfaction, you must stam 
millions of members throughout the world, for the enemy within 
now knocking at the door. It is for us unitedly to stand together 
foe. The greatest weapon we can use at this time is stronger org 
Let all members come together more than ever everywhere and 
world that not by misrepresentation, but by fair play and justice 
problem of race be settled. 
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it 13 n u p t u uiai n i t wi inc poup ic VJI ruiiciii^a cuiu u i uic wvjuu w. 
cognizance of the vicious lies and misrepresentations of these wi 
Negroes. Everyone will realize that the Universal Negro Improv 
Association preaches the doctrine of human brotherhood and th< 
mankind. 

MARCUS GARVEY, President-General, 
Universal Negro Improvement Association. 

New York, Tuesday, February 6, 1923. 
P. S. The signers of the letter to the Attorney-General are nearl> 
Octoroons and Quadroons. Two are black Negroes, who have n 
Octoroons. One is a Mulatto and Socialist, a self-styled Negro 1< 
had expressed his intention of marrying a white woman but was 
prevented from doing so by the criticism of the U. N. I. A. With 
exception all of the others are married to Octoroons. -M. G. 
N.B. Since the signing of the letter to the Attorney General, Gee 
has been twice defeated for election as Alderman. 

KEEPING THE NEGRO DOWN 

My enemies, and those opposed to the liberation of the Negro t( 
are so incompetent and incapable of meeting argument with argi 
tolerance with tolerance that they have cowardly sought the pov 
Government to combat and destroy me; and, even there they hâ  
because Government has no power to destroy the spiritual urge 
can only succeed through persecution to expose its acts of injusl 
to serve the interest of one class of its citizenry against that of ai 
cowards have forced their friends and associates who happen to 
Government to the use majesty of such a Government against m 
their weakness and inability to stand up under the onward marcl 
redemption and real Negro freedom. They are all afraid of the bl 
They try to hold him down and yet claim his interiority. A large 
have to stay down him if the show goes on. The white man pres* 
by a foul, he cannot, or will not, play a straight game. 
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Supreme Court of the United States 

SLAUGHTER-HOUSE CASES. 
THE BUTCHERS' BENEVOLENT 

ASSOCIATION OF NEW ORLEANS 
v. 

THE CRESCENT CITY LIVE-STOCK 
LANDING A N D SLAUGHTER-HOUSE 

COMPANY. 
P A U L ESTEBEN, L. RUCH, J. P. 

ROUEDE, W. MAYLIE, S. FIRMBERG, B. 
BEAUBAY, 

WILLIAM FAGAN, J. D. BRODERICK, N. 
SEIBEL, M. LANNES, J. GITZINGER, J. 

P. 
AYCOCK, D. VERGES, THE LIVE

STOCK DEALERS' A N D BUTCHERS' 
ASSOCIATION OF NEW 

ORLEANS, AND CHARLES CAVAROC 
v. 

THE STATE OF Louisiana, ex rel. S. 
BELDEN, ATTORNEY-GENERAL. 
THE BUTCHERS' BENEVOLENT 

ASSOCIATION OF NEW ORLEANS 
v. 

THE CRESCENT CITY LIVE-STOCK 
LANDING A N D SLAUGHTER-HOUSE 

COMPANY. 

December Term, 1872 

ERROR to the Supreme Court of Louisiana. 

The three cases-the parties to which as 
plaintiffs and defendants in error, are given 
specifically as a sub-title, at the head of this 
report, but which are reported together also 
under the general name which, in common 
parlance, they had acquired-grew out of an 
act of the legislature of the State of Louisiana, 
entitled: 'An act to protect the health of the City of 
New Orleans, to locate the stock landings and 
slaughter-houses, and to incorporate 'The Crescent 
City Live-Stock Landing and Slaughter-House 
Company," which was approved on the 8th of 
March, 1869, and went into operation on the 
1st of June following; and the three cases were 
argued together. 

The act was as follows: 

'SECTION 1. Be it enacted, &c, That from and 
after the first day of June, A.D. 1869, it shall 
not be lawful to land, keep, or slaughter any 
cattle, beeves, calves, sheep, swine, or other 
animals, or to have, keep, or establish any 
stock-landing, yards, pens, slaughter-houses, 
or abattoirs at any point or place within the 
city of New Orleans, or the parishes of Orleans, 
Jefferson, and St. Bernard, or at any point or 
place on the east bank of the Mississippi River 
within the corporate limits of the city of New 
Orleans, or at any point on the west bank of 
the Mississippi River, above the present depot 
of the New Orleans, Opelousas, and Great 
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Western Railroad Company, except that the 
'Crescent City Stock Landing and Slaughter-
House Company' may establish themselves at 
any point or place as hereinafter provided. 
Any person or persons, or corporation or 
company carrying on any business or doing 
any act in contravention of this act, or 
landing, slaughtering or keeping any animal 
or animals in violation of this act, shall be 
liable to a fine of $250, for each and *39 every 
violation, the same to be recoverable, with 
costs of suit, before any court of competent 
jurisdiction.' 

The second section of the act created one 
Sanger and sixteen other persons named, a 
corporation, with the usual privileges of a 
corporation, and including power to appoint 
officers, and fix their compensation and term 
of office, and to fix the amount of the capital 
stock of the corporation and the number of 
shares thereof. 

The act then went on: 

'SECTION 3. Be it further enacted, &c, That 
said company or corporation is hereby 
authorized to establish and erect at its own 
expense, at any point or place on the east 
bank of the Mississippi River within the 
parish of St. Bernard, or in the corporate 
limits of the city of New Orleans, below the 
United States Barracks, or at any point or 
place on the west bank of the Mississippi 
River below the present depot of the New 
Orleans, Opelousas, and Great Western 
Railroad Company, wharves, stables, sheds, 
yards, and buildings necessary to land, stable, 
shelter, protect, and preserve all kinds of 
horses, mules, cattle, and other animals; and 
from and after the time such buildings, yards, 
& c , are ready and complete for business, and 
notice thereof is given in the official journal of 
the State, the said Crescent City Live-Stock 
Landing and Slaughter-House Company shall 
have the sole and exclusive privilege of conducting 
and carrying on the live-stock landing and 
slaughter-house business within the limits and 
privileges granted by the provisions of this act; and 
cattle and other animals destined for sale or 
slaughter in the city of New Orleans, or its 
environs, shall be landed at the live-stock 
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landings and yards of said company, and shall 
be yarded, sheltered, and protected, if 
necessary, by said company or corporation; 
and said company or corporation shall be 
entitled to have and receive for each 
steamship landing at the wharves of the said 
company or corporation, $10; for each 
steamboat or other water craft, $5; and for 
each horse, mule, bull, ox, or cow landed at 
their wharves, for each and every day kept, 10 
cents; for each and every hog, calf, sheep, or 
goat, for each and every day kept, 5 cents, all 
without including the feed; and said company 
or corporation shall be entitled to keep and 
detain each and all of said animals until said 
charges are fully paid. But *40 if the charges 
of landing, keeping, and feeding any of the 
aforesaid animals shall not be paid by the 
owners thereof after fifteen days of their being 
landed and placed in the custody of the said 
company or corporation, then the said 
company or corporation, in order to reimburse 
themselves for charges and expenses incurred, 
shall have power, by resorting to judicial 
proceedings, to advertise said animals for sale 
by auction, in any two newspapers published 
in the city of New Orleans, for five days; and 
after the expiration of said five days, the said 
company or corporation may proceed to sell by 
auction, as advertised, the said animals, and 
the proceeds of such sales shall be taken by 
the said company or corporation, and applied 
to the payment of the charges and expenses 
aforesaid, and other additional costs; and the 
balance, if any, remaining from such sales, 
shall be held to the credit of and paid to the 
order or receipt of the owner of said animals. 
Any person or persons, firm or corporation 
violating any of the provisions of this act, or 
interfering with the privileges herein granted, 
or landing, yarding, or keeping any animals in 
violation of the provisions of this act, or to the 
injury of said company or corporation, shall be 
liable to a fine or penalty of $250, to be 
recovered with costs of suit before any court of 
competent jurisdiction. 

'The company shall, before the first of June, 
1869, build and complete A GRAND 
SLAUGHTER-HOUSE of sufficient capacity 
to accommodate all butchers, and in which to 
slaughter 500 animals per day; also a 
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sufficient number of sheds and stables shall be 
erected before the date aforementioned, to 
accommodate all the stock received at this 
port, all of which to be accomplished before 
the date fixed for the removal of the stock 
landing, as provided in the first section of this 
act, under penalty of a forfeiture of their 
charter. 

'SECTION 4. Be it further enacted, &c, That 
the said company or corporation is hereby 
authorized to erect, at its own expense, one or 
more landing-places for live stock, as 
aforesaid, at any points or places consistent 
with the provisions of this act, and to have and 
enjoy from the completion thereof, and after 
the first day of June, A.D. 1869, the exclusive 
privilege of having landed at their wharves or 
landing-places all animals intended for sale or 
slaughter in the parishes of Orleans and Jefferson; 
and are hereby also authorized (in connection) 
to erect at its own expense one or more 
slaughter- houses, at any points or places *41 
consistent with the provisions of this act, and 
to have and enjoy, from the completion 
thereof, and after the first day of June, A.D. 
1869, the exclusive privilege of having slaughtered 
therein all animals, the meat of which is destined for 
sale in the parishes of Orleans and Jefferson. 

'SECTION 5. Be it further enacted, &c, That 
whenever said slaughter-houses and accessory 
buildings shall be completed and thrown open 
for the use of the public, said company or 
corporation shall immediately give public 
notice for thirty days, in the official journal of 
the State, and within said thirty days' notice, 
and within, from and after the first day of 
June, A.D. 1869, all other stock landings and 
slaughter-houses within the parishes of Orleans, 
Jefferson, and St. Bernard shall be closed, and it 
will no longer be lawful to slaughter cattle, hogs, 
calves, sheep, or goats, the meat of which is 
determined for sale within the parishes aforesaid, 
under a penalty of $100, for each and every offence, 
recoverable, with costs of suit, before any court of 
competent jurisdiction; that all animals to be 
slaughtered, the meat whereof is determined for sale 
in the parishes of Orleans or Jefferson, must be 
slaughtered in the slaughter-houses erected by the 
said company or corporation; and upon a refusal 
of said company or corporation to allow and 

animal or animals to be slaughtered after the 
same has been certified by the inspector, as 
hereinafter provided, to be fit for human food, 
the said company or corporation shall be 
subject to a fine in each case of $250, 
recoverable, with costs of suit, before any 
court of competent jurisdiction; said fines and 
penalties to be paid over to the auditor of 
public accounts, which sum or sums shall be 
credited to the educational fund. 

'SECTION 6. Be it further enacted, &c, That 
the governor of the State of Louisiana shall 
appoint a competent person, clothed with 
police powers, to act as inspector of all stock 
that is to be slaughtered, and whose duty it 
will be to examine closely all animals 
intended to be slaughtered, to ascertain 
whether they are sound and fit for human food 
or not; and if sound and fit for human food, to 
furnish a certificate stating that fact, to the 
owners of the animals inspected; and without 
said certificate no animals can be slaughtered 
for sale in the slaughter-houses of said 
company or corporation. The owner of said 
animals so inspected to pay the inspector 10 
cents for each and every animal so inspected, 
one-half of which fee the said inspector shall 
retain for his services, and the other half of 
said fee shall be *42 paid over to the auditor 
of public accounts, said payment to be made 
quarterly. Said inspector shall give a good and 
sufficient bond to the State, in the sum of 
$5000, with sureties subject to the approval of 
the governor of the State of Louisiana, for the 
faithful performance of his duties. Said 
inspector shall be fined for dereliction of duty 
$50 for each neglect. Said inspector may 
appoint as many deputies as may be 
necessary. The half of the fees collected as 
provided above, and paid over to the auditor of 
public accounts, shall be placed to the credit of 
the educational fund. 

'SECTION 7. Be it further enacted, &c, That all 
persons slaughtering or causing to be 
slaughtered, cattle or other animals in said 
slaughter-houses, shall pay to the said 
company or corporation the following rates or 
perquisites, viz.: For all beeves, $1 each; for 
all hogs and calves, 50 cents each; for all 
sheep, goats, and lambs, 30 cents each; and the 
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said company or corporation shall be entitled to the 
head, feet, gore, and entrails of all animals 
excepting hogs, entering the slaughter-houses and 
killed therein, it being understood that the heart 
and liver are not considered as a part of the 
gore and entrails, and that the said heart and 
liver of all animals slaughtered in the 
slaughter-houses of the said company or 
corporation shall belong, in all cases, to the 
owners of the animals slaughtered. 

'SECTION 8. Be it further enacted, &c, That all 
the fines and penalties incurred for violations 
of this act shall be recoverable in a civil suit 
before any court of competent jurisdiction, said 
suit to be brought and prosecuted by said 
company or corporation in all cases where the 
privileges granted to the said company or 
corporation by the provisions of this act are 
violated or interfered with; that one-half of all 
the fines and penalties recovered by the said 
company or corporation [Sic in copy-REP.], in 
consideration of their prosecuting the 
violation of this act, and the other half shall 
be paid over to the auditor of public accounts, 
to the credit of the educational fund. 

'SECTION 9. Be it further enacted, &c, That 
said Crescent City Live-Stock Landing and 
Slaughter-House Company shall have the 
right to construct a railroad from their 
buildings to the limits of the city of New 
Orleans, and shall have the right to run cars 
thereon, drawn by horses or other locomotive 
power, as they may see fit; said railroad to be 
built on either of the public roads running 
along the levee on each side of the Mississippi 
*43 River. The said company or corporation 
shall also have the right to establish such 
steam ferries as they may see fit to run on the 
Mississippi River between their buildings and 
any points or places on either side of said 
river. 

'SECTION 10. Be it further enacted, &c, That 
at the expiration of twenty-five years from and 
after the passage of this act the privileges 
herein granted shall expire.' 

The parish of Orleans containing (as was said 
[FN1]) an area of 150 square miles; the parish 
of Jefferson of 384; and the parish of St. 
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Bernard of 620; the three parishes together 
1154 square miles, and they having between 
two and three hundred thousand people 
resident therein, and prior to the passage of 
the act above quoted, about, 100 persons 
employed daily in the business of procuring, 
preparing, and selling animal food, the 
passage of the act necessarily produced great 
feeling. Some hundreds of suits were brought 
on the one side or on the other; the butchers, 
not included in the 'monopoly' as it was called, 
acting sometimes in combinations, in 
corporations, and companies, and sometimes 
by themselves; the same counsel, however, 
apparently representing pretty much all of 
them. The ground of the opposition to the 
slaughter-house compeny's pretensions, so far 
as any cases were finally passed on in this 
court was, that the act of the Louisiana 
legislature made a monopoly and was a 
violation of the most important provisions of 
the thirteenth and fourteenth Articles of 
Amendment to the Constitution of the United 
States. The language relied on of these 
articles is thus: 

West Headnotes 

Appeal and Error <§=> 781(6) 
30k781(6) Most Cited Cases 

The motion of defendant to dismiss appeal 
from decision of State Supreme Court on 
ground that the contest between the parties 
had been adjusted by agreement made since 
records came into United States Supreme 
Court was denied, where evidence failed to 
show that agreement was binding upon all the 
parties to the record who were named as 
plaintiffs in the several writs of error. 

Citizens <®=11 
77k 11 Most Cited Cases 

Citizenship of the United States and 
citizenship of a state are distinct from each 
other. 

Slaves <@=? 24 
356k24 Most Cited Cases 

The thirteenth amendment to the United 
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States constitution, abolishing slavery, 
equally forbids Mexican peonage or the 
Chinese coolie trade, when they amount to 
slavery or involuntary servitude. 

Health and Environment <®= 20 
199k20 Most Cited Cases 

The legislative body has the right and duty to 
prescribe and determine the locality where 
slaughter-houses for a city may be conducted, 
and to do such effectively it is indispensable to 
have power to require that all persons who 
slaughter animals for food shall do it in places 
prescribed and no where else. 

Health and Environment <©= 27 
199k27 Most Cited Cases 

Unwholesome trades, slaughterhouses, 
operations offensive to the senses, the deposit 
of powder, the application of power to propel 
cars, the building with combustible materials, 
and the burial of the dead, may all be 
interdicted by law, in the midst of dense 
masses of population, on the principle that 
every person ought to use his property so as 
not to injure his neighbors. 

Cons t i tu t iona l Law <®= 64 
92k64 Most Cited Cases 

Wherever a legislature has the right to 
accomplish a certain result, it has the right to 
endow a corporation with the powers 
necessary to effect the desired and lawful 
purposes. 

intended for sale or slaughter, and prohibiting 
all other persons from having such 
establishments within certain limits, and 
requiring all cattle and other animals 
intended for sale or slaughter in that district 
to be brought to the yards and slaughter house 
of the corporation, and authorizing the 
exaction of certain fees for the use of its 
wharves, and for each animal landed and 
slaughtered, is not unconstitutional, as 
abridging the privileges of citizens of the 
United States. 

Constitutional Law <©= 205(1) 
92k205(l) Most Cited Cases 

The act of the legislature of Louisiana passed 
March 8, 1869, granting to a corporation 
created by it the exclusive right, for 25 years, 
to have and maintain slaughter houses, 
landings for cattle, and yards for inclosing 
cattle intended for sale or slaughter within the 
parishes of Orleans, Jefferson, and St. 
Bernard, and prohibiting all other persons 
from building, keeping, or having such 
establishments within those limits, and 
requiring that all cattle and other animals 
intended for sale or slaughter in that district 
should be brought to the yards and slaughter 
houses of the corporation, and authorizing the 
corporation to exact fees for the use of its 
wharves, and for each animal landed and 
slaughtered, although a grant of an exclusive 
right or privilege, is, notwithstanding, a police 
regulation which it was within the power of 
the state to enact, and does not contravene the 
constitution of the United States. 

Constitutional Law <®=> 81 
92k81 Most Cited Cases 

Constitutional Law <§= 205(1) 
92k205(l) Most Cited Cases 

The "police power" of the legislature extends 
to the protection of lives, limbs, health, 
comfort and quiet of all persons, and 
protection of all property within the State. 

Constitutional Law <©=? 206(4) 
92k206(4) Most Cited Cases 

Act La. 1869, granting to a corporation the 
exclusive right to have and maintain 
slaughter houses and yards inclosing cattle 

The power to grant exclusive rights and 
privileges which has always been conceded to 
state legislatures when necessary to the public 
health and comfort, has not been impaired by 
the thirteenth and fourteenth amendments to 
the constitution. 

Constitutional Law <®= 206(1) 
92k206(l) Most Cited Cases 

The privileges and immunities of citizens of 
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the United States referred to in the second 
clause of the fourteenth amendment of the 
United States constitution are those which 
arise out of the nature and essential character 
of the national government, the provisions of 
its constitution or its laws, and treaties made 
in pursuance thereof. 

Constitutional Law <©=> 206(1) 
92k206(l) Most Cited Cases 

Provision in 14th amendment of Federal 
Constitution, U.S.C.A. providing that no State 
shall make or enforce any law which shall 
abridge privileges or immunities of citizens of 
United States, is intended to apply only to 
privileges and immunities of citizens of 
United States, as such, and not to privileges 
and immunities of citizens of the states. 

Constitutional Law <©=? 207(1) 
92k207(l) Most Cited Cases 

The constitutional provision that no state 
shall make or enforce any law which shall 
abridge the privileges or immunities of 
citizens of the United States has no 
application to the state's own citizens. 

Constitutional Law ®^ 207(1) 
92k207(l) Most Cited Cases 

The "privileges and immunities of citizens of 
the States" embrace generally those civil 
rights for the security and establishment of 
which organized society is instituted, and they 
remain, with certain exceptions mentioned in 
Federal Constitution, under the care of the 
State Governments. 

Constitutional Law <©= 215 
92k215 Most Cited Cases 

The main purpose of the thirteenth, 
fourteenth, and fifteenth amendments to the 
United States constitution was the freedom of 
the African race. 

Constitutional Law "©̂  240(1) 
92k240(l) Most Cited Cases 

Act La. 1869, granting to a corporation the 

exclusive right to have and maintain 
slaughter houses and yards inclosing cattle 
intended for sale or slaughter, and prohibiting 
all other persons having such establishments 
within certain limits, and requiring all cattle 
and other animals intended for sale or 
slaughter in that district to be brought to the 
yards and slaughter house of the corporation, 
and authorizing the exaction of certain fees for 
the use of its wharves, and for each animal 
landed and slaughtered, is not 
unconstitutional, as denying to plaintiffs, who 
are butchers, the equal protection under laws. 

Constitutional Law <©==> 278(1.3) 
92k278(1.3) Most Cited Cases 

(Formerly 92k278(1.2)) 

Act La. 1869, granting to a corporation the 
exclusive right to have and maintain 
slaughter houses and yards inclosing cattle 
intended for sale or slaughter, and prohibiting 
all other persons having such establishments 
within certain limits, and requiring all cattle 
and other animals intended for sale or 
slaughter in that district to be brought to the 
yards and slaughter houses of the corporation, 
and authorizing the exaction of certain fees for 
the use of its wharves, and for each animal 
landed and slaughtered, is not 
unconstitutional, as depriving plaintiffs, who 
are butchers, of their property without due 
process of law. 

Courts <©=> 394(3) 
106k394(3) k. 

Where issue whether any restraint on power of 
State Legislature to grant exclusive rights and 
privileges exists in State Constitution, was 
passed on by State Supreme Court, such 
question would not be open to review in the 
United States Supreme Court. 

Courts <®= 394(10) 
106k394(10) k. 

Where plaintiffs in error asserted throughout 
entire course of litigation in State Courts that 
grant of exclusive privilege by State 
Legislature to a corporation to maintain 
slaughter-houses and yards enclosing cattle 
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intended for sale or slaughter was a violation 
of the 13th and 14th amendments of the 
United States Constitution, U.S.C.A., the 
jurisdiction and duty of the United States 
Supreme Court to review judgment of State 
Court on such question was clear. Act 
Louisiana, March 8, 1869. 

Constitutional Law <©= 83(2) 
92k83(2) Most Cited Cases 

Act La. 1869, granting to a corporation the 
exclusive right to have and maintain 
slaughter houses and yards inclosing cattle 
intended for sale or slaughter, and prohibiting 
all other persons from having such 
establishments within certain limits, and 
requiring all cattle and other animals 
intended for sale or slaughter in that district 
to be brought to the yards and slaughter house 
of the corporation, and authorizing the 
exaction of certain fees for the use of its 
wharves, and for each animal landed and 
slaughtered, is not unconstitutional, as 
creating an involuntary servitude, forbidden 
by the thirteenth amendment to the 
constitution. 

FN1 See infra, pp. 85, 86. 

AMENDMENT XIII. 

'Neither slavery nor involuntary servitude 
except as a punishment for crime, whereof the 
party shall have been duly convicted, shall 
exist within the United States, nor any place 
subject to their jurisdiction.' 

AMENDMENT XIV. 

The Supreme Court of Louisiana decided in 
favor of the company, and five of the cases 
came into this court under the 25th section of 
the Judiciary Act in December, 1870; where 
they were the subject of a preliminary motion 
by the plaintiffs in error for an order in the 
nature of a supersedeas. After this, that is to 
say, in March, 1871, a compromise was sought 
to be effected, and certain parties professing, 
apparently, to act in a representative way in 
behalf of the opponents to the company, 
referring to a compromise that they assumed 
had been effected, agreed to discontinue 'all 
writs of error concerning the said company, 
now pending in the Supreme Court of the 
United States;' stipulating further ' that their 
agreement should be sufficient authority for 
any attorney to appear and move for the 
dismissal of all said suits. ' Some of the cases 
were thus confessedly dismissed. But the three 
of which the names are given as a sub-title at 
the head of this report were, by certain of the 
butchers, asserted not to have been dismissed. 
And Messrs. M. H. Carpenter, J. S. Black, and T. 
J. Durant, in behalf of the new corporation, having 
moved to dismiss them also as embraced in 
the agreement, affidavits were filed on the one 
side and on the other; the affidavits of the 
butchers opposed to the 'monopoly' affirming 
that they were plaintiffs in error in these 
three cases, and that they never consented to 
what had been done, and that no proper 
authority had been given to do it. This matter 
was directed to be heard with the merits. The 
case being advanced was first heard on these, 
January 11th, 1872; Mr. Justice Nelson being 
indisposed and not in his seat. Being ordered 
for reargument, it was heard again, February 
3d, 4th, and 5th, 1873. 

'All persons born or naturalized in the United 
States, and subject to the jurisdiction thereof, 
are citizens of the United States and of the State 
wherein they reside.*44 

'No State shall make or enforce any law 
which shall abridge the privileges or immunities 
of citizens of the United States, nor shall any 
State deprive any person of life, liberty, or 
property, without due process of law, nor deny 
to any person within its jurisdiction the equal 
protection of the laws.' 

Mr. John A. Campbell, and also Mr. J. Q. A. 
Fellows, argued the case at much length and on the 
authorities, in behalf of *45 the plaintiffs in error. 
The reporter cannot pretend to give more than 
such an abstract of the argument as may show 
to what the opinion of the court was meant to 
be responsive. 

I. The learned counsel quoting Thiers, [FN2] 
contended that 'the right to one's self, to one's 
own faculties, physical and intellectual, one's 
own brain, eyes, hands, feet, in a word to his 
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soul and body, was an incontestable right; one 
of whose enjoyment and exercise by its owner 
no one could complain, and one which no one 
could take away. More than this, the 
obligation to labor was a duty, a thing 
ordained of God, and which if submitted to 
faithfully, secured a blessing to the human 
family.' Quoting further from Turgot, De 
Tocqueville, Buckle, Dalloz, Leiber, Sir G. C. 
Lewis, and others, the counsel gave a vivid 
and very interesting account of the condition 
and grievances of the lower orders in various 
countries of Europe, especially in France, with 
its banalites and 'seigneurs justiciers,' during 
those days when 'the prying eye of the 
government followed the butcher to the 
shambles and the baker to the oven;' when 
'the peasant could not cross a river without 
paying to some nobleman a toll, nor take the 
produce which he raised to market until he 
had bought leave to do so; nor consume what 
remained of his grain till he had sent it to the 
lord's mill to be ground, nor full his cloths on 
his own works, nor sharpen his tools at his 
own grindstone, nor make wine, oil, or cider at 
his own press;' the days of monopolies; 
monopolies which followed men in their daily 
avocations, troubled them with its meddling 
spirit, and worst of all diminished their 
responsibility to themselves. Passing from 
Scotland, in which the cultivators of each 
barony or regality were obliged to pay a 
'multure ' on each stack of hay or straw reaped 
by the farmer- ' thirlage' or 'thraldom,' as it 
was called-and when lands were subject to an 
'astriction' astricting them and their 
inhabitants to particular mills for the grinding 
of grain that was raised on them, and coming 
to Great Britain, the counsel adverted to the 
reigns of Edward III, and Richard *46 II, and 
their successors, when the price of labor was 
fixed by law, and when every able-bodied man 
and woman, not being a merchant or 
craftsman, was 'bounden' to serve at the 
wages fixed, and when to prevent the rural 
laborer from seeking the towns he was 
forbidden to leave his own village. It was in 
England that the earliest battle for civil 
liberty had been made. Macaulay thus 
described it: [FN3] 

FN2 De la Propriete, 36, 47. 
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'It was in the Parliament of 1601, that the 
opposition which had, during forty years, been 
silently gathering and husbanding strength, 
fought its first great battle and won its first 
victory. The ground was well chosen. The 
English sovereigns had always been intrusted 
with the supreme direction of commercial 
police. It was their undoubted prerogative to 
regulate coins, weights, measures, and to 
appoint fairs, markets, and ports. The line 
which bounded their authority over trade, 
had, as usual, been but loosely drawn. They 
therefore, as usual, encroached on the 
province which rightfully belonged to the 
legislature. The encroachment was, as usual, 
patiently borne, till it became serious. But at 
length the Queen took upon herself to grant 
patents of monopoly by scores. There was 
scarcely a family in the realm that did not feel 
itself aggrieved by the oppression and 
extortion which the abuse naturally caused. 
Iron, oil, vinegar, coal, lead, starch, yarn, 
leather, glass, could be bought only at 
exorbitant prices. The House of Commons met 
in an angry and determined mood. It was in 
vain that a courtly minority blamed the 
speaker for suffering the acts of the Queen's 
highness to be called in question. The 
language of the discontented party was high 
and menacing, and was echoed by the voice of 
the whole nation. The coach of the chief 
minister of the crown was surrounded by an 
indignant populace, who cursed monopolies, 
and exclaimed that the prerogative should not 
be allowed to touch the old liberties of 
England.' 

Macaulay proceeded to say that the Queen's 
reign was in danger of a shameful and 
disgraceful end, but that she, with admirable 
judgment, declined the contest and redressed 
the grievance, and in touching language 
thanked the Commons for their tender care of 
the common weal.*47 

The great grievance of our ancestors about 
the time that they largely left England, was 
this very subject. Sir John Culpeper, in a 
speech in the Long Parliament, thus spoke of 
these monopolies and pollers of the people: 
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'They are a nest of wasps-a swarm of vermin 
which have overcrept the land. Like the frogs 
of Egypt they have gotten possession of our 
dwellings, and we have scarce a room free 
from them. They sup in our cup; they dip in 
our dish; they sit by our fire. We find them in 
the dye-fat, wash-bowl, and powdering- tub. 
They share with the butler in his box. They 
will not bait us a pin. We may not buy our 
clothes without their brokage. These are the 
leeches that have sucked the commonwealth 
so hard that it is almost hectical. Mr. Speaker! 
I have echoed to you the cries of the Kingdom. 
I will tell you their hopes. They look to 
Heaven for a blessing on this Parliament. ' 

Monopolies concerning wine, coal, salt, 
starch, the dressing of meat in taverns, 
beavers, belts, bone-lace, leather, pins, and 
other things, to the gathering of rags, are 
referred to in this speech. 

But more important than these discussions in 
Parl iament were the solemn judgments of the 
courts of Great Britain. The great and leading 
case was that reported by Lord Coke, The Case 
of Monopolies. [FN4] The patent was granted to 
Darcy to buy beyond the sea all such playing-
cards as he thought good, and to utter and sell 
them within the kingdom, and that he and his 
agents and deputies should have the whole 
trade, traffic, and merchandise of playing-
cards, and that another person and none other 
should have the making of playing-cards 
within the realm. A suit was brought against 
a citizen of London for selling playing-cards, 
and he pleaded that being a citizen free of the 
city he had a right to do so. And—-

FN4 11 Reports, 85. 

'Resolved (Popham, C.J.) per totam Curiam, 
that the said grant of the plaintiff of the sole 
making of cards within the realm, was utterly 
void, and for two reasons: *48 

' 1 . That it is a monopoly and against the 
common law. 

'2. That it is against divers acts of 
Parliament. ' 

[The learned counsel read Sir Edward Coke's 
report of the judgment in this case, which was 
given fully in the brief at length, seeking to 
apply it to the cases before the court.] 

It was from a country which had been thus 
oppressed by monopolies that our ancestors 
came. And a profound conviction of the t ruth 
of the sentiment already quoted from M. 
Thiers-that every man has a right to his own 
faculties, physical and intellectual, and that 
this is a right, one of which no one can 
complain, and no one deprive him~was at the 
bottom of the settlement of the country by 
them. Accordingly, free competition in 
business, free enterprise, the absence of all 
exactions by petty tyranny, of all spoliation of 
private right by public authority-the 
suppression of sinecures, monopolies, titles of 
nobility, and exemption from legal dut ies-
were exactly what the colonists sought for and 
obtained by their settlement here, their long 
contest with physical evils that attended the 
colonial condition, their struggle for 
independence, and their efforts, exertions, and 
sacrifices since. 

Now, the act of the Louisiana legislature was 
in the face of all these principles; it made it 
unlawful for men to use their own land for 
their own purposes; made it unlawful to any 
except the seventeen of this company to 
exercise a lawful and necessary business for 
which others were as competent as they, for 
which at least one thousand persons in the 
three parishes named had qualified 
themselves, had framed their arrangements in 
life, had invested their property, and had 
founded all their hopes of success on earth. 
The act was a pure MONOPOLY; as such 
against common right, and void at the 
common law of England. And it was equally 
void by our own law. The case of The Norwich 
Gaslight Company v. The Norwich City Gaslight 
Company, [FN5] a case in Connecticut, and 
more pointedly still, The City of Chicago v. 
Rumpff, [FN6] a case in Illinois, and The Mayor 
of the City of Hudson v. Thome, [FN7] *49 a case 
in New York, were in entire harmony with 
Coke's great case, and declared that 
monopolies are against common right. [FN8] 
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FN5 25 Connecticut, 19. 

FN6 45 Illinois, 90. 

FN7 7 Paige, 261. 

FN8 The statement of these cases being made, infra, 
pp. 106-109, in the dissenting opinion of Mr. Justice 
Field, is not here given. 

How, indeed, do authors and inventors 
maintain a monopoly in even the works of 
their own brain? in that which in a large sense 
may be called their own. Only through a 
provision of the Constitution preserving such 
works to them. Many State constitutions have 
denounced monopolies by name, and it is 
certain that every species of exclusive 
privilege is an offence to the people, and that 
popular aversior to them does but increase the 
more largely that they are granted. 

II. But if this monopoly were not thus void at 
common law, would be so under both the thirteenth 
and the fourteenth amendments. 

The thirteenth amendment prohibits 'slavery 
and involuntary servitude.' The expressions are 
ancient ones, and were familiar even before 
the time when they appeared in the great 
Ordinance of 1787, for the government of our 
vast Northwestern Territory; a territory from 
which great States were to arise. In that 
ordinance that are associated with enactments 
affording comprehensive protection for life, 
liberty, and property; for the spread of 
religion, morality, and knowledge; for 
maintaining the inviolability of contracts, the 
freedom of navigation upon the public rivers, 
and the unrestrained conveyance of property 
by contract and devise, and for equality of 
children in the inheritance of patrimonial 
estates. The ordinance became a law after 
Great Britain, in form the most popular 
government in Europe, had been expelled 
from that territory because of 'injuries and 
usurpations having in direct object the 
establishment of an absolute tyranny over the 
States. ' Feudalism at that time prevailed in 
nearly all the kingdoms of Europe, and 
serfdom and servitude and feudal service 
depressed their people to the level of slaves. 
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The prohibition of 'slavery and involuntary 
servitude' in every form and degree, except as 
a *50 sentence upon a conviction for crime, 
comprises much more than the abolition or 
prohibition of African slavery. Slavery in the 
annals of the world had been the ult imate 
solution of controversies between the creditor 
and debtor; the conqueror and his captive; the 
father and his child; the state and an offender 
against its laws. The laws might enslave a 
man to the soil. The whole of Europe in 1787 
was crowded with persons who were held as 
vassals to their landlord, and serfs on his 
dominions. The American constitution for that 
great territory was framed to abolish slavery 
and involuntary servitude in all forms, and in 
all degrees in which they have existed among 
men, except as a punishment for crime duly 
proved and adjudged. 

Now, the act of which we complain has made 
of three parishes of Louisiana 'enthralled 
ground.' 'The seventeen' have astrictednot 
only the inhabitants of those parishes, but of 
all other portions of the earth who may have 
cattle or animals for sale or for food, to land 
them at the wharves of that company (if 
brought to that territory), to keep them in 
their pens, yards, or stables, and to prepare 
them for market in their abattoir or slaughter
house. Lest some competitor may present 
more tempting or convenient arrangements, 
the act directs that all of these shall be closed 
on a particular day, and prohibits any one 
from having, keeping, or establishing any 
other; and a peremptory command is given 
that all animals shall be sheltered, preserved, 
and protected by this corporation, and by none 
other, under heavy penalties. 

Is not this 'a servitude?' Might it not be so 
considered in a strict sense? It is like the 
'thirlage' of the old Scotch law and the 
banalites of seignioral France; which were 
servitudes undoubtedly. But, if not strictly a 
servitude, it is certainly a servitude in a more 
popular sense, and, being an enforced one, it is 
an involuntary servitude. Men are surely 
subjected to a servitude when, throughout 
three parishes, embracing 1200 square miles, 
every man and every woman in them is 
compelled to refrain from the use of their own 
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land and exercise of their own industry and 
the improvement *51 of their own property, in 
a way confessedly lawful and necessary in 
itself, and made unlawful and unnecessary 
only because, at their cost, an exclusive 
privilege is granted to seventeen other persons 
to improve and exercise it for them. We have 
here the 'servients' and the 'dominants' and 
the ' thraldom' of the old seignioral system. 
The servients in this case are all the 
inhabitants in any manner using animals 
brought to the markets for sale or for 
slaughter. The dominants are 'the seventeen' 
made into a corporation, with these seignioral 
rights and privileges. The masters are these 
seventeen, who alone can admit or refuse 
other members to their corporation. The 
abused persons are the community, who are 
deprived of what was a common right and 
bound under a thraldom. 

III. The act is even more plainly in the face of the 
fourteenth amendment. That amendment was a 
development of the thirteenth, and is a more 
comprehensive exposition of the principles 
which lie at the foundation of the thirteenth. 

Slavery had been abolished as the issue of the 
civil war. More than three millions of a 
population lately servile, were liberated 
without preparation for any political or civil 
duty. Besides this population of emancipated 
slaves, there was a large and growing 
population who came to this country without 
education in the laws and constitution of the 
country, and who had begun to exert a 
perceptible influence over our government. 
There were also a large number of unsettled 
and difficult questions of State and National 
right that had no other settlement or solution 
but what the war had afforded. It had been 
maintained from the origin of the 
Constitution, by one political party-men of a 
high order of ability, and who exerted a great 
influence-that the State was the highest 
political organization in the United States; 
that through the consent of the separate 
States the Union had been formed for limited 
purposes; that there was no social union 
except by and through the States, and that in 
extreme cases the several States might cancel 
the obligations to the Federal government and 

reclaim the allegiance and fidelity of its 
members. Such were the doctrines of Mr. *52 
Calhoun, and of others; both those who 
preceded and those who have followed him. It 
is nowhere declared in the Constitution what 
'a citizen' is, or what constitutes citizenship; 
and what ideas were entertained of citizenship 
by one class in our country may be seen in the 
South Carolina case of Hunt v. The State, where 
Harper, J., referring to the arguments of 
Messrs. Petigru, Blanding, McWillie, and 
Williams-men eminent in the South as jurists-
-who were opposing nullification, says: 

'It has been admitted in argument by all the 
counsel except one, that in case of a secession 
by the State from the Union, the citizens and 
constituted authorities would be bound to obey 
and give effect to the act.' 

But the fourteenth amendment does define 
citizenship and the relations of citizens to the 
State and Federal government. It ordains that 
'all persons born or naturalized in the United 
States and subject to the jurisdiction thereof 
are citizens of the United States and of the 
State where they reside.' Citizenship in a 
State is made by residence and without 
reference to the consent of the State. Yet, by 
the same amendment, when it exists, no State 
can abridge its privileges or immunities. The 
doctrine of the 'States-Rights party, ' led in 
modern times by Mr. Calhoun, was, that there 
was no citizenship in the whole United States, 
except sub modo and by the permission of the 
States. According to their theory the United 
States had no integral existence except as an 
incomplete combination among several 
integers. The fourteenth amendment struck 
at, and forever destroyed, all such doctrines. It 
seems to have been made under an 
apprehension of a destructive faculty in the 
State governments. It consolidated the several 
'integers' into a consistent whole. Were there 
Brahmans in Massachusetts, ' the chief of all 
creatures, and with the universe held in 
charge for them,' and Soudras in 
Pennsylvania, 'who simply had life through 
the benevolence of the other,' this amendment 
places them on the same footing. By it the 
national principle has received an indefinite 
enlargement. *53 The tie between the United 
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States and every citizen in every part of its 
own jurisdiction has been made intimate and 
familiar. To the same extent the confederate 
features of the government have been 
obliterated. The States in their closest 
connection with the members of the State, 
have been placed under the oversight and 
restraining and enforcing hand of Congress. 
The purpose is manifest, to establish through 
the whole jurisdiction of the United States 
ONE PEOPLE, and that every member of the 
empire shall understand and appreciate the 
fact that his privileges and immunities cannot 
be abridged by State authority; that State 
laws must be so framed as to secure life, 
liberty, property from arbitrary violation and 
secure protection of law to all. Thus, as the 
great personal rights of each and every person 
were established and guarded, a reasonable 
confidence that there would be good 
government might seem to be justified. The 
amendment embodies all that the 
statesmanship of the country has conceived for 
accommodating the Constitution and the 
institutions of the country to the vast 
additions of territory, increase of the 
population, multiplication of States and 
Territorial governments, the annual influx of 
aliens, and the mighty changes produced by 
revolutionary events, and by social, industrial, 
commercial development. It is an act of Union, 
an act to determine the reciprocal relations of 
the millions of population within the bounds 
of the United States-the numerous State 
governments and the entire United States 
administered by a common government-that 
they might mutually sustain, support, and co
operate for the promotion of peace, security, 
and the assurance of property and liberty. 

Under it the fact of citizenship does not 
depend upon parentage, family, nor upon the 
historical division of the land into separate 
States, some of whom had a glorious history, 
of which its members were justly proud. 
Citizenship is assigned to nativity in any 
portion of the United States, and every person 
so born is a citizen. The naturalized person 
acquires citizenship of the same kind without 
any action of the State at all. So either may by 
this title of citizenship *54 make his residence 
at any place in the United States, and under 

whatever form of State administration, he 
must be treated as a citizen of that State. His 
'privileges and immunities' must not be 
impaired, and all the privileges of the English 
Magna Charta in favor of freemen are 
collected upon him and overshadow him as 
derived from this amendment. The States 
must not weaken nor destroy them. The 
comprehensiveness of this amendment, the 
natural and necessary breadth of the 
language, the history of some of the clauses; 
their connection with discussions, contests, 
and domestic commotions that form 
landmarks in the annals of constitutional 
government, the circumstances under which it 
became part of the Constitution, demonstrate 
that the weighty import of what it ordains is 
not to be misunderstood. 

From whatever cause originating, or with 
whatever special and present or pressing 
purpose passed, the fourteenth amendment is 
not confined to the population that had been 
servile, or to that which had any of the 
disabilities or disqualifications arising from 
race or from contract. The vast number of 
laborers in mines, manufactories, commerce, 
as well as the laborers on the plantations, are 
defended against the unequal legislation of 
the States. Nor is the amendment confined in 
its application to laboring men. The mandate 
is universal in its application to persons of 
every class and every condition. There are 
forty millions of population who may refer to 
it to determine their rank in the United 
States, and in any particular State. There are 
thirty-seven governments among the States to 
which it directs command, and the States that 
may be hereafter admitted, and the persons 
hereafter to be born or naturalized will find 
here declarations of the same weighty import 
to them all. To the State governments is says: 
'Let there be no law made or enforced to 
diminish one of the privileges and immunities 
of the people of the United States; ' nor law to 
deprive them of their life, liberty, property, or 
protection without trial. To the people the 
declaration is: 'Take and hold this your 
certificate of status and of *55 capacity, the 
Magna Charta of your rights and liberties.' To 
the Congress it says: 'Take care to enforce this 
article by suitable laws.' 
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The only question then is this: 'When a State 
passes a law depriving a thousand people, who 
have acquired valuable property, and who, 
through its instrumentality, are engaged in an 
honest and necessary business, which they 
understand, of their right to use such their 
own property, and to labor in such their 
honest and necessary business, and gives a 
monopoly, embracing the whole subject, 
including the right to labor in such business, 
to seventeen other persons-whether the State 
has abridged any of the privileges or 
immunities of these thousand persons?' 

Now, what are 'privileges and immunities' in 
the sense of the Constitution? They are 
undoubtedly the personal and civil rights 
which usage, tradition, the habits of society, 
written law, and the common sentiments of 
people have recognized as forming the basis of 
the institutions of the country. The first clause 
in the fourteenth amendment does not deal 
with any interstate relations, nor relations 
that depend in any manner upon State laws, 
nor is any standard among the States referred 
to for the ascertainment of these privileges 
and immunities. It assumes that there were 
privileges and immunities that belong to an 
American citizen, and the State is commanded 
neither to make nor to enforce any law that 
will abridge them. 

The case of Ward v. Maryland [FN9] bears upon 
the matter . That case involved the validity of 
a statute of Maryland which imposed a tax in 
the form of a license to sell the agricultural 
and manufactured articles of other States than 
Maryland by card, sample, or printed lists, or 
catalogue. The purpose of the tax was to 
prohibit sales in the mode, and to relieve the 
resident merchant from the competition of 
these itinerant or transient dealers. This court 
decided that the power to carry on commerce 
in this form was 'a privilege or immunity' of 
the sojourner. 

FN9 12 Wallace, 419.*56 

2. The act in question is equally in the face of the 
fourteenth amendment in that it denies to the 
plaintiffs the equal protection of the laws. By an 
act of legislative partiality it enriches 

seventeen persons and deprives nearly a 
thousand others of the same class, and as 
upright and competent as the seventeen, of the 
means by which they earn their daily bread. 

3. It is equally in violation of it, since it deprives 
them of their property without due process of law. 
The right to labor, the right to one's self 
physically and intellectually, and to the 
product of one's own faculties, is past doubt 
property, and property of a sacred kind. Yet 
this property is destroyed by the act; destroyed 
not by due process of law, but by charter; a 
grant of privilege, of monopoly; which allows 
such rights in this matter to no one but to a 
favored 'seventeen.' 

It will of course be sought to justify the act as 
an exercise of the police power; a matter 
confessedly, in its general scope, within the 
jurisdiction of the States. Without doubt, in 
that general scope, the subject of sanitary laws 
belong to the exercise of the power set up; but 
it does not follow there is no restraint on State 
power of legislation in police matters. The 
police power was invoked in the case of 
Gibbons v. Ogden. [FN10] New York had 
granted to eminent citizens a monopoly of 
steamboat navigation in her waters as 
compensation for their enterprise and 
invention. They set up that Gibbons should 
not have, keep, establish, or land with a 
steamboat to carry passengers and freight on 
the navigable waters of New York. Of course 
the State had a great jurisdiction over its 
waters for all purposes of police, but none to 
control navigation and intercourse between 
the United States and foreign nations, or 
among the States. Suppose the grant to Fulton 
and Livingston had been that all persons 
coming to the United States, or from the 
States around, should, because of their 
services to the State, land on one of their lots 
and pass through their gates. This would 
abridge the rights secured in the fourteenth 
amendment. *57 The right to move with 
freedom, to choose his highway, and to be 
exempt from impositions, belongs to the 
citizen. He must have this power to move 
freely to perform his duties as a citizen. 

FN10 9 Wheaton, 203. 
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The Passenger Cases, in 7 Howard, are replete 
with discussions on the police powers of the 
States. The arguments in that case appeal to 
the various titles in which the freedom of 
State action had been supposed to be 
unlimited. Immigrants, it was said, would 
bring pauperism, crime, idleness, increased 
expenditures, disorderly conduct. The acts, it 
was said, were in the nature of health acts. 
But the court said that the police power would 
not be invoked to justify even the small tax 
there disputed. 

Messrs. M. H. Carpenter and J. S. Black (a brief of 
Mr. Charles Allen being filed on the same side), and 
Mr. T. J. Durant, representing in addition the State 
of Louisiana, contra. 

Mr. Justice MILLER, now, April 14th, 1873, 
delivered the opinion of the court. 

These cases are brought here by writs of error 
to the Supreme Court of the State of 
Louisiana. They aries out of the efforts of the 
butchers of New Orleans to resist the Crescent 
City Live-Stock Landing and Slaughter-House 
Company in the exercise of certain powers 
conferred by the charter which created it, and 
which was granted by the legislature of that 
State. 

The cases named on a preceding page, [FN11] 
with others which have been brought here and 
dismissed by agreement, were all decided by 
the Supreme Court of Louisiana in favor of the 
Slaughter-House Company, as we shall 
hereafter call it for the sake of brevity, and 
these writs are brought to reverse those 
decisions. 

FN11 See supra, p. 36, sub-title. 

The records were filed in this court in 1870, 
and were argued before it as length on a 
motion made by plaintiffs in error for an order 
in the nature of an injunction or supersedeas, 
*58 pending the action of the court on the 
merits. The opinion on that motion is reported 
in 10 Wallace, 273. 

On account of the importance of the questions 
involved in these cases they were, by 
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permission of the court, taken up out of their 
order on the docket and argued in January, 
1872. At that hearing one of the justices was 
absent, and it was found, on consultation, that 
there was a diversity of views among those 
who were present. Impressed with the gravity 
of the questions raised in the argument, the 
court under these circumstances ordered that 
the cases be placed on the calendar and 
reargued before a full bench. This argument 
was had early in February last. 

Preliminary to the consideration of those 
questions is a motion by the defendant to 
dismiss the cases, on the ground that the 
contest between the parties has been adjusted 
by an agreement made since the records came 
into this court, and that part of that 
agreement is that these writs should be 
dismissed. This motion was heard with the 
argument on the merits, and was much 
pressed by counsel. It is supported by 
affidavits and by copies of the written 
agreement relied on. It is sufficient to say of 
these that we do not find in them satisfactory 
evidence that the agreement is binding upon 
all the parties to the record who are named as 
plaintiffs in the several writs of error, and 
that there are parties now before the court, in 
each of the three cases, the names of which 
appear on a preceding page, [FN12] who have 
not consented to their dismissal, and who are 
not bound by the action of those who have so 
consented. They have a right to be heard, and 
the motion to dismiss cannot prevail. 

FN12 See subtitle, supra, p. 36.-REP. 

The records show that the plaintiffs in error 
relied upon, and asserted throughout the 
entire course of the litigation in the State 
courts, that the grant of privileges in the 
charter of defendant, which they were 
contesting, was a violation of the most 
important provisions of the thirteenth and 
fourteenth articles of amendment of the 
Constitution of the United States. The 
jurisdiction and the duty of this court *59 to 
review the judgment of the State court on 
those questions is clear and is imperative. 

The statute thus assailed as unconstitutional 
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was passed March 8th, 1869, and is entitled 
'An act to protect the health of the city of New 
Orleans, to locate the stock-landings and 
slaughter-houses, and to incorporate the 
Crescent City Live-Stock Landing and 
Slaughter-House Company.' 

The first section forbids the landing or 
slaughtering of animals whose flesh is 
intended for tood, within the city of New 
Orleans and other parishes and boundaries 
named and defined, or the keeping or 
establishing any slaughter- houses or abattoirs 
within those limits except by the corporation 
thereby created, which is also limited to 
certain places afterwards mentioned. Suitable 
penalties are enacted for violations of this 
prohibition. 

The second section designates the corporators, 
gives the name to the corporation, and confers 
on it the usual corporate powers. 

The third and fourth sections authorize the 
company to establish and erect within certain 
territorial limits, therein defined, one or more 
stock-yards, stock-landings, and slaughter
houses, and imposes upon it the duty of 
erecting, on or before the first day of June, 
1869, one grand slaughter-house of sufficient 
capacity for slaughtering five hundred 
animals per day. 

It declares that the company, after it shall 
have prepared all the necessary buildings, 
yards, and other conveniences for that 
purpose, shall have the sole and exclusive 
privilege of conducting and carrying on the 
live-stock landing and slaughter-house 
business within the limits and privilege 
granted by the act, and that all such animals 
shall be landed at the stock-landings and 
slaughtered at the slaughter-houses of the 
company, and nowhere else. Penalties are 
enacted for infractions of this provision, and 
prices fixed for the maximum charges of the 
company for each steamboat and for each 
animal landed. 

Section five orders the closing up of all other 
stock-landings *60 and slaughter-houses after 
the first day of June, in the parishes of 

Orleans, Jefferson, and St. Bernard, and 
makes it the duty of the company to permit 
any person to slaughter animals in their 
slaughter-houses under a heavy penalty for 
each refusal. Another section fixes a limit to 
the charges to be made by the company for 
each animal so slaughtered in their building, 
and another provides for an inspection of all 
animals intended to be so slaughtered, by an 
officer appointed by the governor of the State 
for that purpose. 

These are the principal features of the 
statute, and are all tha t have any bearing 
upon the questions to be decided by us. 

This statute is denounced not only as creating 
a monopoly and conferring odious and 
exclusive privileges upon a small number of 
persons at the expense of the great body of the 
community of New Orleans, but it is asserted 
that it deprives a large and meritorious class 
of citizens-the whole of the butchers of the 
city-of the right to exercise their trade, the 
business to which they have been trained and 
on which they depend for the support of 
themselves and their families, and that the 
unrestricted exercise of the business of 
butchering is necessary to the daily 
subsistence of the population of the city. 

But a critical examination of the act hardly 
justifies these assertions. 

It is true that it grants, for a period of twenty-
five years, exclusive privileges. And whether 
those privileges are at the expense of the 
community in the sense of a curtailment of 
any of their fundamental rights, or even in the 
sense of doing them an injury, is a question 
open to considerations to be hereafter stated. 
But it is not true that it deprives the butchers 
of the right to exercise their trade, or imposes 
upon them any restriction incompatible with 
its successful pursuit, or furnishing the people 
of the city with the necessary daily supply of 
animal food. 

The act divides itself into two main grants of 
privilege,-the one in reference to stock-
landings and stock-yards, and *61 the other to 
slaughter- houses. That the landing of 

Copr. © West 2001 No Claim to Orig. U.S. Govt. Works 

VVfesiivv: 



83 U.S. 36 FOR EDUCATIONAL USE ONLY Page 16 
(Cite as : 83 U.S. 36, *61) 

livestock in large droves, from steamboats on 
the bank of the river, and from railroad trains, 
should, for the safety and comfort of the people 
and the care of the animals, be limited to 
proper places, and those not numerous, it 
needs no argument to prove. Nor can it be 
injurious to the general community that while 
the duty of making ample preparation for this 
is imposed upon a few men, or a corporation, 
they should, to enable them to do it 
successfully, have the exclusive right of 
providing such landing-places, and receiving a 
fair compensation for the service. 

I t is, however, the slaughter-house privilege, 
which is mainly relied on to justify the 
charges of gross injustice to the public, and 
invasion of private right. 

It is not, and cannot be successully 
controverted, that it is both the right and the 
duty of the legislative body-the supreme 
power of the State or municipality-to 
prescribe and determine the localities where 
the business of slaughtering for a great city 
may be conducted. To do this effectively it is 
indispensable that all persons who slaughter 
animals for food shall do it is those places and 
nowhere else. 

The statute under consideration defines these 
localities and forbids slaughtering in any 
other. I t does not, as has been asserted, 
prevent the butcher from doing his own 
slaughtering. On the contrary, the Slaughter-
House Company is required, under a heavy 
penalty, to permit and person who wishes to 
do so, to slaughter in their houses; and they 
are bound to make ample provision for the 
convenience of all the slaughtering for the 
entire city. The butcher then is still permitted 
to slaughter, to prepare, and to sell his own 
meats; but he is required to slaughter at a 
specified place and to pay a reasonable 
compensation for the use of the 
accommodations furnished him at that place. 

The wisdom of the monopoly granted by the 
legislature may be open to question, but it is 
difficult to see a justification for the assertion 
that the butchers are deprived of the right to 
labor in their occupation, or the people of their 
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daily service in preparing food, or how this 
statute, with the *62 duties and guards 
imposed upon the company, can be said to 
destroy the business of the butcher, or 
seriously interfere with its pursuit. 

The power here exercised by the legislature of 
Louisiana is, in its essential nature, one which 
has been, up to the present period in the 
constitutional history of this country, always 
conceded to belong to the States, however it 
may now be questioned in some of its details. 

'Unwholesome trades, slaughter-houses, 
operations offensive to the senses, the deposit 
of powder, the application of steam power to 
propel cars, the building with combustible 
materials, and the burial of the dead, may a l l / 
says Chancellor Kent, [FN13] 'be interdicted 
by law, in the midst of dense masses of 
population, on the general and rational 
principle, that every person ought so to use his 
property as not to injure his neighbors; and 
that private interests must be made 
subservient to the general interests of the 
community.' This is called the police power; 
and it is declared by Chief Justice Shaw 
[FN14] that it is much easier to perceive and 
realize the existence and sources of it than to 
mark its boundaries, or prescribe limits to its 
exercise. 

FN 13 2 Commentaries, 340. 

FN14 Commonwealth v. Alger, 7 Cushing, 84. 

This power is, and must be from its very 
nature, incapable of any very exact definition 
or limitation. Upon it depends the security of 
social order, the life and health of the citizen, 
the comfort of an existence in a thickly 
populated community, the enjoyment of 
private and social life, and the beneficial use 
of property. 'It extends,' says another aminent 
judge, [FN15] 'to the protection of the lives, 
limbs, health, comfort, and quiet of all 
persons, and the protection of all property 
within the State; . . . and persons and property 
are subject to all kinds of restraints and 
burdens in order to secure the general comfort, 
health, and prosperity of the State. Of the 
perfect right of the legislature to do this no 
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question ever was, or, upon acknowledged 
general principles, ever can be made, so far as 
natural persons are concerned.' 

FN 15 Thorpe v. Rutland and Burlington Railroad 
Co., 27 Vermont, 149. 

*63 The regulation of the place and manner 
of conducting the slaughtering of animals, and 
the business of butchering within a city, and 
the inspection of the animals to be killed for 
meat, and of the meat afterwards, are among 
the most necessary and frequent exercises of 
this power. It is not, therefore, needed that we 
should seek for a comprehensive definition, 
but rather look for the proper source of its 
exercise. 

In Gibbons v. Ogden, [FN16] Chief Justice 
Marshall, speaking of inspection laws passed 
by the States, says: 'They form a portion of 
that immense mass of legislation which 
controls everything within the territory of a 
State not surrendered to the General 
Government-all which can be most 
advantageously administered by the States 
themselves. Inspection laws, quarantine laws, 
health laws of every description, as well as 
laws for regulating the internal commerce of a 
State, and those which respect turnpike roads, 
ferries, & c , are component parts. No direct 
general power over these objects is granted to 
Congress; and consequently they remain 
subject to State legislation.' 

FN 16 9 Wheaton, 203. 

The exclusive authority of State legislation 
over this subject is strikingly illustrated in the 
case of the City of New York v. Miln. [FN 17] In 
that case the defendant was prosecuted for 
failing to comply with a statute of New York 
which required of every master of a vessel 
arriving from a foreign port, in that of New 
York City, to report the names of all his 
passengers, with certain particulars of their 
age, occupation, last place of settlement, and 
place of their birth. It was argued that this act 
was an invasion of the exclusive right of 
Congress to regulate commerce. And it cannot 
be denied that such a statute operated at least 
indirectly upon the commercial intercourse 

between the citizens of the United States and 
of foreign countries. But notwithstanding this 
it was held to be an exercise of the police 
power properly within the control of the State, 
and unaffected by the clause of the 
Constitution which conferred on Congress the 
right to regulate commerce. 

FN17 11 Peters, 102. 

*64 To the same purpose are the recent cases 
of the The License Tax [FN 18] and United States 
v. De Witt. [FN 19] In the latter case an act of 
Congress which undertook as a part of the 
internal revenue laws to make it a 
misdemeanor to mix for sale naphtha and 
illuminating oils, or to sell oil of petroleum 
inflammable at less than a prescribed 
temperature, was held to be void, because as a 
police regulation the power to make such a 
law belonged to the States, and did not belong 
to Congress. 

FN18 5 Wallace, 471. 

FN19 9W. 41. 

It cannot be denied that the statute under 
consideration is aptly framed to remove from 
the more densely populated part of the city, 
the noxious slaughter- houses, and large and 
offensive collections of animals necessarily 
incident to the slaughtering business of a 
large city, and to locate them where the 
convenience, health, and comfort of the people 
require they shall be located. And it must be 
conceded that the means adopted by the act for 
this purpose are appropriate, are stringent, 
and effectual. But it is said that in creating a 
corporation for this purpose, and conferring 
upon it exclusive privileges- privileges which 
it is said constitute a monopoly-trie 
legislature has exceeded its power. If this 
statute had imposed on the city of New 
Orleans precisely the same duties, 
accompanied by the same privileges, which it 
has on the corporation which it created, it is 
believed that no question would have been 
raised as to its constitutionality. In that case 
the effect on the butchers in pursuit of their 
occupation and on the public would have been 
the same as it is now. Why cannot the 
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legislature confer the same powers on another 
corporation, created for a lawful and useful 
public object, that it can on the municipal 
corporation already existing? That wherever a 
legislature has the right to accomplish a 
certain result, and that result is best attained 
by means of a corporation, it has the right to 
create such a corporation, and to endow it with 
the powers necessary to effect the desired and 
lawful purpose, seems hardly to admit of 
debate. The proposition is ably discussed and 
affirmed in the case of McCulloch v. The State of 
Maryland, [FN20] in relation to the power of 
Congress to organize *65 the Bank of the 
United States to aid in the fiscal operations of 
the government. 

FN20 4 Wheaton, 316. 

It can readily be seen that the interested 
vigilance of the corporation created by the 
Louisiana legislature will be more efficient in 
enforcing the limitation prescribed for the 
stock-landing and slaughtering business for 
the good of the city than the ordinary efforts of 
the officers of the law. 

Unless, therefore, it can be maintained that 
the exclusive privilege granted by this charter 
to the corporation, is beyond the power of the 
legislature of Louisiana, there can be no just 
exception to the validity of the statute. And in 
this respect we are not able to see that these 
privileges are especially odious or 
objectionable. The duty imposed as a 
consideration for the privilege is well defined, 
and its enforcement well guarded. The prices 
or charges to be made by the company are 
limited by the statute, and we are not advised 
that they are on the whole exorbitant or 
unjust. 

The proposition is, therefore, reduced to these 
terms: Can any exclusive privileges be 
granted to any of its citizens, or to a 
corporation, by the legislature of a State? 

The eminent and learned counsel who has 
twice argued the negative of this question, has 
displayed a research into the history of 
monopolies in England, and the European 
continent, only equalled by the eloquence with 
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which they are denounced. 

But it is to be observed, that all such 
references are to monopolies established by 
the monarch in derogation of the rights of his 
subjects, or arise out of transactions in which 
the people were unrepresented, and their 
interests uncared for. The great Case of 
Monopolies, reported by Coke, and so fully 
stated in the brief, was undoubtedly a contest 
of the commons against the monarch. The 
decision is based upon the ground that it was 
against common law, and the argument was 
aimed at the unlawful assumption of power by 
the crown; for whoever doubted the authority 
of Parliament to change or modify the 
common law? The discussion in the House of 
Commons cited from Macaulay clearly *66 
establishes that the contest was between the 
crown, and the people represented in 
Parliament. 

But we think it may be safely affirmed, that 
the Parliament of Great Britain, representing 
the people in their legislative functions, and 
the legislative bodies of this country, have 
from time immemorial to the present day, 
continued to grant to persons and corporations 
exclusive privileges-privileges denied to other 
citizens-privileges which come within any just 
definition of the word monopoly, as much as 
those now under consideration; and that the 
power to do this has never been questioned or 
denied. Nor can it be truthfully denied, that 
some of the most useful and beneficial 
enterprises set on foot for the general good, 
have been made successful by means of these 
exclusive rights, and could only have been 
conducted to success in that way. 

It may, therefore, be considered as 
established, that the authority of the 
legislature of Louisiana to pass the present 
statute is ample, unless some restraint in the 
exercise of that power be found in the 
constitution of that State or in the 
amendments to the Constitution of the United 
States, adopted since the date of the decisions 
we have already cited. 

If any such restraint is supposed to exist in 
the constitution of the State, the Supreme 
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Court of Louisiana having necessarily passed 
on that question, it would not be open to 
review in this court. 

The plaintiffs in error accepting this issue, 
allege that the statute is a violation of the 
Constitution of the United States in these 
several particulars: 

That it creates an involuntary servitude 
forbidden by the thirteenth article of 
amendment; 

That it abridges the privileges and 
immunities of citizens of the United States; 

That it denies to the plaintiffs the equal 
protection of the laws; and, 

That it deprives them of their property 
without due process of law; contrary to the 
provisions of the first section of the fourteenth 
article of amendment. 

*67 This court is thus called upon for the first 
time to give construction to these articles. 

We do not conceal from ourselves the great 
responsibility which this duty devolves upon 
us. No questions so far-reaching and 
pervading in their consequences, so profoundly 
interesting to the people of this country, and 
so important in their bearing upon the 
relations of the United States, and of the 
several States to each other and to the citizens 
of the States and of the United States, have 
been before this court during the official life of 
any of its present members. We have given 
every opportunity for a full hearing at the bar; 
we have discussed it freely and compared 
views among ourselves; we have taken ample 
time for careful deliberation, and we now 
propose to announce the judgments which we 
have formed in the construction of those 
articles, so far as we have found them 
necessary to the decision of the cases before 
us, and beyond that we have neither the 
inclination nor the right to go. 

Twelve articles of amendment were added to 
the Federal Constitution soon after the 
original organization of the government under 

it in 1789. Of these all but the last were 
adopted so soon afterwards as to justify the 
statement that they were practically 
contemporaneous with the adoption of the 
original; and the twelfth, adopted in eighteen 
hundred and three, was so nearly so as to have 
become, like all the others, historical and of 
another age. But within the last eight years 
three other articles of amendment of vast 
importance have been added by the voice of 
the people to that now venerable instrument. 

The most cursory glance at these articles 
discloses a unity of purpose, when taken in 
connection with the history of the times, 
which cannot fail to have an important 
bearing on any question of doubt concerning 
their true meaning. Nor can such doubts, 
when any reasonably exist, be safely and 
rationally solved without a reference to that 
history; for in it is found the occasion and the 
necessity for recurring again to the great 
source of power in this country, the people of 
the States, for additional guarantees of human 
rights; *68 additional powers to the Federal 
government; additional restraints upon those 
of the States. Fortunately that history is fresh 
within the memory of us all, and its leading 
features, as they bear upon the matter before 
us, free from doubt. 

The institution of African slavery, as it 
existed in about half the States of the Union, 
and the contests pervading the public mind for 
many years, between those who desired its 
curtailment and ultimate extinction and those 
who desired additional safeguards for its 
security and perpetuation, culminated in the 
effort, on the part of most of the States in 
which slavery existed, to separate from the 
Federal government, and to resist its 
authority. This constituted the war of the 
rebellion, and whatever auxiliary causes may 
have contributed to bring about this war, 
undoubtedly the overshadowing and efficient 
cause was African slavery. 

In that struggle slavery, as a legalized social 
relation, perished. It perished as a necessity of 
the bitterness and force of the conflict. When 
the armies of freedom found themselves upon 
the soil of slavery they could do nothing less 
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than free the poor victims whose enforced 
servitude was the foundation of the quarrel. 
And when hard pressed in the contest these 
men (for they proved themselves men in that 
terrible crisis) offered their services and were 
accepted by thousands to aid in suppressing 
the unlawful rebellion, slavery was at an end 
wherever the Federal government succeeded 
in that purpose. The proclamation of President 
Lincoln expressed an accomplished fact as to a 
large portion of the insurrectionary districts, 
when he declared slavery abolished in them 
all. But the war being over, those who had 
succeeded in re-establishing the authority of 
the Federal government were not content to 
permit this great act of emancipation to rest 
on the actual results of the contest or the 
proclamation of the Executive, both of which 
might have been questioned in after times, 
and they determined to place this main and 
most valuable result in the Constitution of the 
restored Union as one of its fundamental 
articles. Hence the thirteenth article of 
amendment of that instrument. *69 Its two 
short sections seem hardly to admit of 
construction, so vigorous is their expression 
and so appropriate to the purpose we have 
indicated. 

' 1 . Neither slavery nor involuntary servitude, 
except as a punishment for crime, whereof the 
party shall have been duly convicted, shall 
exist within the United States or any place 
subject to their jurisdiction. 

"I. Congress shall have power to enforce this 
article by appropriate legislation.' 

To withdraw the mind from the 
contemplation of this grand yet simple 
declaration of the personal freedom of all the 
human race within the jurisdiction of this 
government--a declaration designed to 
establish the freedom of four millions of 
slaves-and with a microscopic search endeavor 
to find in it a reference to servitudes, which 
may have been attached to property in certain 
localities, requires an effort, to say the least of 
it. 

That a personal servitude was meant is 
proved by the use of the word 'involuntary,' 
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which can only apply to human beings. The 
exception of servitude as a punishment for 
crime gives an idea of the class of servitude 
that is meant. The word servitude is of larger 
meaning than slavery, as the latter is 
popularly understood in this country, and the 
obvious purpose was to forbid all shades and 
conditions of African slavery. It was very well 
understood that in the form of apprenticeship 
for long terms, as it had been practiced in the 
West India Islands, on the abolition of slavery 
by the English government, or by reducing the 
slaves to the condition of serfs attached to the 
plantation, the purpose of the article might 
have been evaded, if only the word slavery 
had been used. The case of the apprentice 
slave, held under a law of Maryland, liberated 
by Chief Justice Chase, on a writ of habeas 
corpus under this article, illustrates this 
course of observation. [FN21] And it is all that 
we deem necessary to say on the application of 
that article to the statute of Louisiana, now 
under consideration. 

FN21 Matter of Turner, 1 Abbott United States 
Reports, 84. 

*70 The process of restoring to their proper 
relations with the Federal government and 
with the other States those which had sided 
with the rebellion, undertaken under the 
proclamation of President Johnson in 1865, 
and before the assembling of Congress, 
developed the fact that, notwithstanding the 
formal recognition by those States of the 
abolition of slavery, the condition of the slave 
race would, without further protection of the 
Federal government, be almost as bad as it 
was before. Among the first acts of legislation 
adopted by several of the States in the 
legislative bodies which claimed to be in their 
normal relations with the Federal 
government, were laws which imposed upon 
the colored race onerous disabilities and 
burdens, and curtailed their rights in the 
pursuit of life, liberty, and property to such an 
extent that their freedom was of little value, 
while they had lost the protection which they 
had received from their former owners from 
motives both of interest and humanity. 

They were in some States forbidden to appear 

to Orig. U.S. Govt. Works 

Westlaw 



83 U.S. 36 FOR EDUCATIONAL USE ONLY Page 21 
(Cite as : 83 U.S. 36, *70) 

in the towns in any other character than 
menial servants. They were required to reside 
on and cultivate the soil without the right to 
purchase or own it. They were excluded from 
many occupations of gain, and were not 
permitted to give testimony in the courts in 
any case where a white man was a party. It 
was said that their lives were at the mercy of 
bad men, either because the laws for their 
protection were insufficient or were not 
enforced. 

These circumstances, whatever of falsehood or 
misconception may have been mingled with 
their presentation, forced upon the statesmen 
who had conducted the Federal government in 
safety through the crisis of the rebellion, and 
who supposed that by the thirteenth article of 
amendment they had secured the result of 
their labors, the conviction that something 
more was necessary in the way of 
constitutional protection to the unfortunate 
race who had suffered so much. They 
accordingly passed through Congress the 
proposition for the fourteenth amendment, 
and they declined to treat as restored to their 
full participation in the government of the 
Union the States which had been in 
insurrection, until they *71 ratified that 
article by a formal vote of their legislative 
bodies. 

Before we proceed to examine more critically 
the provisions of this amendment, on which 
the plaintiffs in error rely, let us complete and 
dismiss the history of the recent amendments, 
as that history relates to the general purpose 
which pervades them all. A few years' 
experience satisfied the thoughtful men who 
had been the authors of the other two 
amendments that, notwithstanding the 
restraints of those articles on the States, and 
the laws passed under the additional powers 
granted to Congress, these were inadequate 
for the protection of life, liberty, and property, 
without which freedom to the slave was no 
boon. They were in all those States denied the 
right of suffrage. The laws were administered 
by the white man alone. It was urged that a 
race of men distinctively marked as was the 
negro, living in the midst of another and 
dominant race, could never be fully secured in 

their person and their property without the 
right of suffrage. 

Hence the fifteenth amendment, which 
declares that 'the right of a citizen of the 
United States to vote shall not be denied or 
abridged by any State on account of race, 
color, or previous condition of servitude.' The 
negro having, by the fourteenth amendment, 
been declared to be a citizen of the United 
States, is thus made a voter in every State of 
the Union. 

We repeat, then, in the light of this 
recapitulation of events, almost too recent to 
be called history, but which are familiar to us 
all; and on the most casual examination of the 
language of these amendments, no one can fail 
to be impressed with the one pervading 
purpose found in them all, lying at the 
foundation of each, and without which none of 
them would have been even suggested; we 
mean the freedom of the slave race, the 
security and firm establishment of that 
freedom, and the protection of the newly-made 
freeman and citizen from the oppressions of 
those who had formerly exercised unlimited 
dominion over him. It is true that only the 
fifteenth amendment, in terms, *72 mentions 
the negro by speaking of his color and his 
slavery. But it is just as true that each of the 
other articles was addressed to the grievances 
of that race, and designed to remedy them as 
the fifteenth. 

We do not say that no one else but the negro 
can share in this protection. Both the 
language and spirit of these articles are to 
have their fair and just weight in any question 
of construction. Undoubtedly while negro 
slavery alone was in the mind of the Congress 
which proposed the thirteenth article, it 
forbids any other kind of slavery, now or 
hereafter. If Mexican peonage or the Chinese 
coolie labor system shall develop slavery of 
the Mexican or Chinese race within our 
territory, this amendment may safely be 
trusted to make it void. And so if other rights 
are assailed by the States which properly and 
necessarily fall within the protection of these 
articles, that protection will apply, though the 
party interested may not be of African 
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descent. But what we do say, and what we 
wish to be understood is, that in any fair and 
just construction of any section or phrase of 
these amendments, it is necessary to look to 
the purpose which we have said was the 
pervading spirit of them all, the evil which 
they were designed to remedy, and the process 
of continued addition to the Constitution, until 
that purpose was supposed to be accomplished, 
as far as constitutional law can accomplish it. 

The first section of the fourteenth article, to 
which our attention is more specially invited, 
opens with a definition of citizenship-not only 
citizenship of the United States, but 
citizenship of the States. No such definition 
was previously found in the Constitution, nor 
had any attempt been made to define it by act 
of Congress. It had been the occasion of much 
discussion in the courts, by the executive 
departments, and in the public journals. It had 
been said by eminent judges that no man was 
a citizen of the United States, except as he 
was a citizen of one of the States composing 
the Union. Those, therefore, who had been 
born and resided always in the District of 
Columbia or in the Territories, though within 
the United States, were not citizens. Whether 
*73 this proposition was sound or not had 
never been judicially decided. But it had been 
held by this court, in the celebrated Dred Scott 
case, only a few years before the outbreak of 
the civil war, that a man of African descent, 
whether a slave or not, was not and could not 
be a citizen of a State or of the United States. 
This decision, while it met the condemnation 
of some of the ablest statesmen and 
constitutional lawyers of the country, had 
never been overruled; and if it was to be 
accepted as a constitutional limitation of the 
right of citizenship, then all the negro race 
who had recently been made freemen, were 
still, not only not citizens, but were incapable 
of becoming so by anything short of an 
amendment to the Constitution. 

To remove this difficulty primarily, and to 
establish a clear and comprehensive definition 
of citizenship which should declare what 
should constitute citizenship of the United 
States, and also citizenship of a State, the first 
clause of the first section was framed. 

'All persons born or naturalized in the United 
States, and subject to the jurisdiction thereof, 
are citizens of the United States and of the 
State wherein they reside.' 

The first observation we have to make on this 
clause is, that it puts at rest both the 
questions which we stated to have been the 
subject of differences of opinion. It declares 
that persons may be citizens of the United 
States without regard to their citizenship of a 
particular State, and it overturns the Dred 
Scott decision by making all persons born 
within the United States and subject to its 
jurisdiction citizens of the United States. That 
its main purpose was to establish the 
citizenship of the negro can admit of no doubt. 
The phrase, 'subject to its jurisdiction' was 
intended to exclude from its operation children 
of ministers, consuls, and citizens or subjects 
of foreign States born within the United 
States. 

The next observation is more important in 
view of the arguments of counsel in the 
present case. It is, that the distinction between 
citizenship of the United States and 
citizenship of a State is clearly recognized and 
established. *74 Not only may a man be a 
citizen of the United States without being a 
citizen of a State, but an important element is 
necessary to convert the former into the latter. 
He must reside within the State to make him 
a citizen of it, but it is only necessary that he 
should be born or naturalized in the United 
States to be a citizen of the Union. 

It is quite clear, then, that there is a 
citizenship of the United States, and a 
citizenship of a State, which are distinct from 
each other, and which depend upon different 
characteristics or circumstances in the 
individual. 

We think this distinction and its explicit 
recognition in this amendment of great weight 
in this argument, because the next paragraph 
of this same section, which is the one mainly 
relied on by the plaintiffs in error, speaks only 
of privileges and immunities of citizens of the 
United States, and does not speak of those of 
citizens of the several States. The argument, 
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however, in favor of the plaintiffs rests wholly 
on the assumption that the citizenship is the 
same, and the privileges and immunities 
guaranteed by the clause are the same. 

The language is, 'No State shall make or 
enforce any law which shall abridge the 
privileges or immunities of citizens of the 
United States.' It is a little remarkable, if this 
clause was intended as a protection to the 
citizen of a State against the legislative power 
of his own State, that the word citizen of the 
State should be left out when it is so carefully 
used, and used in contradistinction to citizens 
of the United States, in the very sentence 
which precedes it. It is too clear for argument 
that the change in phraseology was adopted 
understandingly and with a purpose. 

Of the privileges and immunities of the 
citizen of the United States, and of the 
privileges and immunities of the citizen of the 
State, and what they respectively are, we will 
presently consider; but we wish to state here 
that it is only the former which are placed by 
this clause under the protection of the Federal 
Constitution, and that the latter, whatever 
they may be, are not intended to have any 
additional protection by this paragraph of the 
amendment. 

*75 If, then, there is a difference between the 
privileges and immunities belonging to a 
citizen of the United States as such, and those 
belonging to the citizen of the State as such 
the latter must rest for their security and 
protection where they have heretofore rested; 
for they are not embraced by this paragraph of 
the amendment. 

The first occurrence of the words 'privileges 
and immunities ' in our constitutional history, 
is to be found in the fourth of the articles of 
the old Confederation. 

It declares ' that the better to secure and 
perpetuate mutual friendship and intercourse 
among the people of the different States in 
this Union, the free inhabitants of each of 
these States, paupers, vagabonds, and 
fugitives from justice excepted, shall be 
entitled to all the privileges and immunities of 

free citizens in the several States; and the 
people of each State shall have free ingress 
and regress to and from any other State, and 
shall enjoy therein all the privileges of trade 
and commerce, subject to the same duties, 
impositions, and restrictions as the 
inhabitants thereof respectively.' 

In the Constitution of the United States, 
which superseded the Articles of 
Confederation, the corresponding provision is 
found in section two of the fourth article, in 
the following words: 'The citizens of each 
State shall be entitled to all the privileges and 
immunities of citizens of the several States. ' 

There can be but little question that the 
purpose of both these provisions is the same, 
and that the privileges and immunities 
intended are the same in each. In the article of 
the Confederation we have some of these 
specifically mentioned, and enough perhaps to 
give some general idea of the class of civil 
rights meant by the phrase. 

Fortunately we are not without judicial 
construction of this clause of the Constitution. 
The first and the leading case on the subject is 
that of Corfield v. Coryell, decided by Mr. 
Justice Washington in the Circuit Court for 
the District of Pennsylvania in 1823. [FN22] 

FN22 4 Washington's Circuit Court, 371. 

*76 'The inquiry,' he says, 'is, what are the 
privileges and immunities of citizens of the 
several States? We feel no hesitation in 
confining these expressions to those privileges 
and immunities which are fundamental; which 
belong of right to the citizens of all free 
governments, and which have at all times 
been enjoyed by citizens of the several States 
which compose this Union, from the time of 
their becoming free, independent, and 
sovereign. What these fundamental principles 
are, it would be more tedious than difficult to 
enumerate. They may all, however, be 
comprehended under the following general 
heads: protection by the government, with the 
right to acquire and possess property of every 
kind, and to pursue and obtain happiness and 
safety, subject, nevertheless, to such restraints 
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as the government may prescribe for the 
general good of the whole.' 

This definition of the privileges and 
immunities of citizens of the States is adopted 
in the main by this court in the recent case of 
Ward v. 77ze State of Maryland, [FN23] while it 
declines to undertake an authoritative 
definition beyond what was necessary to that 
decision. The description, when taken to 
include others not named, but which are of the 
same general character, embraces nearly 
every civil right for the establishment and 
protection of which organized government is 
instituted. They are, in the language of Judge 
Washington, those rights which the 
fundamental. Throughout his opinion, they 
are spoken of as rights belonging to the 
individual as a citizen of a State. They are so 
spoken of in the constitutional provision which 
he was construing. And they have always been 
held to be the class of rights which the State 
governments were created to establish and 
secure. 

FN23 12 Wallace, 430. 

In the case of Paul v. Virginia, [FN24] the 
court, in expounding this clause of the 
Constitution, says that 'the privileges and 
immunities secured to citizens of each State in 
the several States, by the provision in 
question, are those privileges and immunities 
which are common to the citizens in the latter 
*77 States under their constitution and laws 
by virtue of their being citizens.' 

FN24 8 Id. 180. 

The constitutional provision there alluded to 
did not create those rights, which it called 
privileges and immunities of citizens of the 
States. It threw around them in that clause no 
security for the citizen of the State in which 
they were claimed or exercised. Nor did it 
profess to control the power of the State 
governments over the rights of its own 
citizens. 

Its sole purpose was to declare to the several 
States, that whatever those rights, as you 
grant or establish them to your own citizens, 
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or as you limit or qualify, or impose 
restrictions on their exercise, the same, 
neither more nor less, shall be the measure of 
the rights of citizens of other States within 
your jurisdiction. 

It would be the vainest show of learning to 
attempt to prove by citations of authority, that 
up to the adoption of the recent amendments, 
no claim or pretence was set up that those 
rights depended on the Federal government 
for their existence or protection, beyond the 
very few express limitations which the 
Federal Constitution imposed upon the States-
-such, for instance, as the prohibition against 
ex post facto laws, bills of attainder, and laws 
impairing the obligation of contracts. But with 
the exception of these and a few other 
restrictions, the entire domain of the 
privileges and immunities of citizens of the 
States, as above defined, lay within the 
constitutional and legislative power of the 
States, and without that of the Federal 
government. Was it the purpose of the 
fourteenth amendment, by the simple 
declaration that no State should make or 
enforce any law which shall abridge the 
privileges and immunities of citizens of the 
United States, to transfer the security and 
protection of all the civil rights which we have 
mentioned, from the States to the Federal 
government? And where it is declared that 
Congress shall have the power to enforce that 
article, was it intended to bring within the 
power of Congress the entire domain of civil 
rights heretofore belonging exclusively to the 
States? 

All this and more must follow, if the 
proposition of the *78 plaintiffs in error be 
sound. For not only are these rights subject to 
the control of Congress whenever in its 
discretion any of them are supposed to be 
abridged by State legislation, but that body 
may also pass laws in advance, limiting and 
restricting the exercise of legislative power by 
the States, in their most ordinary and usual 
functions, as in its judgment it may think 
proper on all such subjects. And still further, 
such a construction followed by the reversal of 
the judgments of the Supreme Court of 
Louisiana in these cases, would constitute this 
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court a perpetual censor upon all legislation of 
the States, on the civil rights of their own 
citizens, with authority to nullify such as it 
did not approve as consistent with those 
rights, as they existed at the time of the 
adoption of this amendment. The argument 
we admit is not always the most conclusive 
which is drawn from the consequences urged 
against the adoption of a particular 
construction of an instrument. But when, as in 
the case before us, these consequences are so 
serious, so far-reaching and pervading, so 
great a departure from the structure and spirit 
of our institutions; when the effect is to fetter 
and degrade the State governments by 
subjecting them to the control of Congress, in 
the exercise of powers heretofore universally 
conceded to them of the most ordinary and 
fundamental character; when in fact it 
radically changes the whole theory of the 
relations of the State and Federal 
governments to each other and of both these 
governments to the people; the argument has 
a force that is irresistible, in the absence of 
language which expresses such a purpose too 
clearly to admit of doubt. 

We are convinced that no such results were 
intended by the Congress which proposed 
these amendments, nor by the legislatures of 
the States which ratified them. 

Having shown that the privileges and 
immunities relied on in the argument are 
those which belong to citizens of the States as 
such, and that they are left to the State 
governments for security and protection, and 
not by this article placed under the special 
care of the Federal government, we may hold 
ourselves excused from defining the privileges 
*79 and immunities of citizens of the United 
States which no State can abridge, until some 
case involving those privileges may make it 
necessary to do so. 

But lest it should be said that no such 
privileges and immunities are to be found if 
those we have been considering are excluded, 
we venture to suggest some which own their 
existence to the Federal government, its 
National character, its Constitution, or its 
laws. 

One of these is well described in the case of 
Crandall v. Nevada. [FN25] It is said to be the 
right of the citizen of this great country, 
protected by implied guarantees of its 
Constitution, 'to come to the seat of 
government to assert any claim he may have 
upon that government, to transact any 
business he may have with it, to seek its 
protection, to share its offices, to engage in 
administering its functions. He has the right 
of free access to its seaports, through which all 
operations of foreign commerce are conducted, 
to the subtreasuries, land offices, and courts of 
justice in the several States. ' And quoting 
from the language of Chief Justice Taney in 
another case, it is said ' that for all the great 
purposes for which the Federal government was 
established, we are one people, with one 
common country, we are all citizens of the United 
States;' and it is, as such citizens, that their 
rights are supported in this court in Crandall v. 
Nevada. 

FN25 6 Wallace, 36. 

Another privilege of a citizen of the United 
States is to demand the care and protection of 
the Federal government over his life, liberty, 
and property when on the high seas or within 
the jurisdiction of a foreign government. Of 
this there can be no doubt, nor that the right 
depends upon his character as a citizen of the 
United States. The right to peaceably 
assemble and petition for redress of 
grievances, the privilege of the writ of habeas 
corpus, are rights of the citizen guaranteed by 
the Federal Constitution. The right to use the 
navigable waters of the United States, 
however they may penetrate the territory of 
the several States, all rights secured to our 
citizens by treaties with foreign nations, *80 
are dependent upon citizenship of the United 
States, and not citizenship of a State. One of 
these privileges is conferred by the very 
article under consideration. It is that a citizen 
of the United States can, of his own volition, 
become a citizen of any State of the Union by 
a bona fide residence therein, with the same 
rights as other citizens of that State. To these 
may be added the rights secured by the 
thirteenth and fifteenth articles of 
amendment, and by the other clause of the 
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fourteenth, next to be considered. 

But it is useless to pursue this branch of the 
inquiry, since we are of opinion that the rights 
claimed by these plaintiffs in error, if they 
have any existence, are not privileges and 
immunities of citizens of the United States 
within the meaning of the clause of the 
fourteenth amendment under consideration. 

'All persons born or naturalized in the United 
States, and subject to the jurisdiction thereof, 
are citizens of the United States and of the 
State wherein they reside. No State shall 
make or enforce any law which shall abridge 
the privileges or immunities of citizens of the 
United States; nor shall any State deprive any 
person of life, liberty, or property without due 
process of law, nor deny to any person within 
its jurisdiction the equal protection of its 
laws.' 

The argument has not been much pressed in 
these cases that the defendant's charter 
deprives the plaintiffs of their property 
without due process of law, or that it denies to 
them the equal protection of the law. The first 
of these paragraphs has been in the 
Constitution since the adoption of the fifth 
amendment, as a restraint upon the Federal 
power. It is also to be found in some form of 
expression in the constitutions of nearly all 
the States, as a restraint upon the power of 
the States. This law then, has practically been 
the same as it now is during the existence of 
the government, except so far as the present 
amendment may place the restraining power 
over the States in this matter in the hands of 
the Federal government. 

We are not without judicial interpretation, 
therefore, both State and National, of the 
meaning of this clause. And it *81 is sufficient 
to say that under no construction of that 
provision that we have ever seen, or any that 
we deem admissible, can the restraint imposed 
by the State of Louisiana upon the exercise of 
their trade by the butchers of New Orleans be 
held to be a deprivation of property within the 
meaning of that provision. 

'Nor shall any State deny to any person 
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within its jurisdiction the equal protection of 
the laws.' 

In the light of the history of these 
amendments, and the pervading purpose of 
them, which we have already discussed, it is 
not difficult to give a meaning to this clause. 
The existence of laws in the States where the 
newly emancipated negroes resided, which 
discriminated with gross injustice and 
hardship against them as a class, was the evil 
to be remedied by this clause, and by it such 
laws are forbidden. 

If, however, the States did not conform their 
laws to its requirements, then by the fifth 
section of the article of amendment Congress 
was authorized to enforce it by suitable 
legislation. We doubt very much whether any 
action of a State not directed by way of 
discrimination against the negroes as a class, 
or on account of their race, will ever be held to 
come within the purview of this provision. It is 
so clearly a provision for that race and that 
emergency, that a strong case would be 
necessary for its application to any other. But 
as it is a State that is to be dealt with, and not 
alone the validity of its laws, we may safely 
leave that matter until Congress shall have 
exercised its power, or some case of State 
oppression, by denial of equal justice in its 
courts, shall have claimed a decision at our 
hands. We find no such case in the one before 
us, and do not deem it necessary to go over the 
argument again, as it may have relation to 
this particular clause of the amendment. 

In the early history of the organization of the 
government, its statemen seem to have 
divided on the line which should separate the 
powers of the National government from those 
of the State governments, and though this line 
has *82 never been very well defined in public 
opinion, such a division has continued from 
that day to this. 

The adoption of the first eleven amendments 
to the Constitution so soon after the original 
instrument was accepted, shows a prevailing 
sense of danger at that time from the Federal 
power. And it cannot be denied that such a 
jealousy continued to exist with many 
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patriotic men until the breaking out of the 
late civil war. It was then discovered that the 
true danger to the perpetuity of the Union was 
in the capacity of the State organizations to 
combine and concentrate all the powers of the 
State, and of contiguous States, for a 
determined resistance to the General 
Government. 

Unquestionably this has given great force to 
the argument, and added largely to the 
number of those who believe in the necessity 
of a strong National government. 

But, however pervading this sentiment, and 
however it may have contributed to the 
adoption of the amendments we have been 
considering, we do not see in those 
amendments any purpose to destroy the main 
features of the general system. Under the 
pressure of all the excited feeling growing out 
of the war, our statemen have still believed 
that the existence of the State with powers for 
domestic and local government, including the 
regulation of civil r ights- the rights of person 
and of property-was essential to the perfect 
working of our complex form of government, 
though they have thought proper to impose 
additional limitations on the States, and to 
confer additional power on that of the Nation. 

But whatever fluctuations may be seen in the 
history of public opinion on this subject during 
the period of our national existence, we think 
it will be found that this court, so far as its 
functions required, has always held with a 
steady and an even hand the balance between 
State and Federal power, and we trust that 
such may continue to be the history of its 
relation to that subject so long as it shall have 
duties to perform which demand of it a 
construction of the Constitution, or of any of 
its parts. 

*83 The judgments of the Supreme Court of 
Louisiana in these cases are 

AFFIRMED. 

Mr. Justice FIELD, dissenting: 

I am unable to agree with the majority of the 

court in these cases, and will proceed to state 
the reasons of my dissent from their judgment. 

The cases grow out of the act of the 
legislature of the State of Louisiana, entitled 
'An act to protect the health of the city of New 
Orleans, to locate the stock-landings and 
slaughter-houses, and to incorporate 'The 
Crescent City Live-Stock Landing and 
Slaughter-House Company," which was 
approved on the eighth of March, 1869, and 
went into operation on the first of June 
following. The act creates the corporation 
mentioned in its title, which is composed of 
seventeen persons designated by name, and 
invests them and their successors with the 
powers usually conferred upon corporations in 
addition to their special and exclusive 
privileges. It first declares that it shall not be 
lawful, after the first day of June, 1869, to 
'land, keep, or slaughter any cattle, beeves, 
calves, sheep, swine, or other animals, or to 
have, keep, or establish any stock-landing, 
yards, slaughter-houses, or abattoirs within 
the city of New Orleans or the parishes of 
Orleans, Jefferson, and St. Bernard,' except as 
provided in the act; and imposes a penalty of 
two hundred and fifty dollars for each 
violation of its provisions. It then authorizes 
the corporation mentioned to establish and 
erect within the parish of St. Bernard and the 
corporate limits of New Orleans, below the 
United States barracks, on the east side of the 
Mississippi, or at any point below a designated 
railroad depot on the west side of the river, 
'wharves, stables, sheds, yards, and buildings, 
necessary to land, stable, shelter, protect, and 
preserve all kinds of horses, mules, cattle, and 
other animals, ' and provides that cattle and 
other animals, destined for sale or slaughter 
in the city of New Orleans or its environs, 
shall be landed at the landings and yards of 
the company, and be there *84 yarded, 
sheltered, and plotected, if necessary; and that 
the company shall be entitled to certain 
prescribed fees for the use of its wharves, and 
for each animal landed, and be authorized to 
detain the animals until the fees are paid, and 
if not paid within fifteen days to take 
proceedings for their sale. Every person 
violating any of these provisions, of any of 
these provisions, or elsewhere, is subjected to 
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a fine of two hundred and fifty dollars. 

The act then requires the corporation to erect 
a grand slaughter-house of sufficient 
dimensions to accommodate all butchers, and 
in which five hundred animals may be 
slaughtered a day, with a sufficient number of 
sheds and stables for the stock received at the 
port of New Orleans, at the same time 
authorizing the company to erect other 
landing-places and other slaughter-houses at 
any points consistent with the provisions of 
the act. 

The act then provides that when the 
slaughter-houses and accessory buildings have 
been completed and thrown open for use, 
public notice thereof shall be given for thirty 
days, and within that time 'all other stock-
landings and slaughter-houses within the 
parishes of Orleans, Jefferson, and St. Bernard 
shall be closed, and it shall no longer be 
lawful to slaughter cattle, hogs, calves, sheep, 
or goats, the meat of which is determined 
[destined] for sale within the parishes 
aforesaid, under a penalty of one hundred 
dollars for each and every offence.' 

The act then provides that the company shall 
receive for every animal slaughtered in its 
buildings certain prescribed fees, besides the 
head, feet, gore, and entrails of all animals 
except of swine. 

Other provisions of the act require the 
inspection of the animals before they are 
slaughtered, and allow the construction of 
railways to facilitate communication with the 
buildings of the company and the city of New 
Orleans. 

But it is only the special and exclusive 
privileges conferred by the act that this court 
has to consider in the cases before it. These 
privileges are granted for the period of twenty-
five years. Their exclusive character not only 
follows *85 from the provisions I have cited, 
but it is declared in express terms in the act. 
In the third section the language is that the 
corporation 'shall have the sole and exclusive 
privilege of conducting and carrying on the live
stock, landing, and slaughter-house business 
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within the limits and privileges granted by 
the provisions of the act.' And in the fourth 
section the language is, that after the first of 
June, 1869, the company shall have 'the 
exclusive privilege of having landed at their 
landing-places all animals intended for sale or 
slaughter in the parishes of Orleans and 
Jefferson,' and 'the exclusive privilege of 
having slaughtered' in its slaughter-houses all 
animals, the meat of which is intended for sale 
in these parishes. 

In order to understand the real character of 
these special privileges, it is necessary to 
know the extent of country and of population 
which they affect. The parish of Orleans 
contains an area of country of 150 square 
miles; the parish of Jefferson, 384 square 
miles; and the parish of St. Bernard, 620 
square miles. The three parishes together 
contain an area of 1154 square miles, and they 
have a population of between two and three 
hundred thousand people. 

The plaintiffs in error deny the validity of the 
act in question, so far as it confers the special 
and exclusive privileges mentioned. The first 
case before us was brought by an association 
of butchers in the three parishes against the 
corporation, to prevent the assertion and 
enforcement of these privileges. The second 
case was instituted by the attorney-general of 
the State, in the name of the State, to protect 
the corporation in the enjoyment of these 
privileges, and to prevent an association of 
stock-dealers and butchers from acquiring a 
tract of land in the same district with the 
corporation, upon which to erect suitable 
buildings for receiving, keeping, and 
slaughtering cattle, and preparing animal food 
for market. The third case was commenced by 
the corporation itself, to restrain the 
defendants from carrying on a business 
similar to its own, in violation of its alleged 
exclusive privileges. 

The substance of the averments of the 
plaintiffs in error *86 is this: That prior to the 
passage of the act in question they were 
engaged in the lawful and necessary business 
of procuring and bringing to the parishes of 
Orleans, Jefferson, and St. Bernard, animals 
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suitable for human food, and in preparing 
such food for market; that in the prosecution 
of this business they had provided in these 
parishes suitable establishments for landing, 
sheltering, keeping, and slaughtering cattle 
and the sale of meat; that with their 
association about four hundred persons were 
connected, and that in the parishes named 
about a thousand persons were thus engaged 
in procuring, preparing, and selling animal 
food. And they complain that the business of 
landing, yarding, and keeping, within the 
parishes named, cattle intended for sale or 
slaughter, which was lawful for them to 
pursue before the first day of June, 1869, is 
made by that act unlawful for any one except 
the corporation named; and that the business 
of slaughtering cattle and preparing animal 
food for market, which it was lawful for them 
to pursue in these parishes before that day, is 
made by that act unlawful for them to pursue 
afterwards, except in the buildings of the 
company, and upon payment of certain 
prescribed fees, and a surrender of a valuable 
portion of each animal slaughtered. And they 
contend that the lawful business of landing, 
yarding, sheltering, and keeping cattle 
intended for sale or slaughter, which they in 
common with every individual in the 
community of the three parishes had a right to 
follow, cannot be thus taken from them and 
given over for a period of twenty-five years to 
the sole and exclusive enjoyment of a 
corporation of seventeen persons or of anybody 
else. And they also contend that the lawful 
and necessary business of slaughtering cattle 
and preparing animal food for market, which 
they and all other individuals had a right to 
follow, cannot be thus restricted within this 
territory of 1154 square miles to the buildings 
of this corporation, or be subjected to tribute 
for the emolument of that body. 

No one will deny the abstract justice which 
lies in the position of the plaintiffs in error; 
and I shall endeavor to *87 show that the 
position has some support in the fundamental 
law of the country. 

It is contended in justification for the act in 
question that it was adopted in the interest of 
the city, to promote its cleanliness and protect 

its health, and was the legitimate exercise of 
what is termed the police power of the State. 
That power undoubtedly extends to all 
regulations affecting the health, good order, 
morals, peace, and safety of society, and is 
exercised on a great variety of subjects, and in 
almost numberless ways. All sorts of 
restrictions and burdens are imposed under it, 
and when these are not in conflict with any 
constitutional prohibitions, or fundamental 
principles, they cannot be successfully assailed 
in a judicial tribunal. With this power of the 
State and its legitimate exercise I shall not 
differ from the majority of the court. But 
under the pretence of prescribing a police 
regulation the State cannot be permitted to 
encroach upon any of the just rights of the 
citizen, which the Constitution intended to 
secure against abridgment. 

In the law in question there are only two 
provisions which can properly be called police 
regulations-the one which requires the 
landing and slaughtering of animals below the 
city of New Orleans, and the other which 
requires the inspection of the animals before 
they are slaughtered. When these 
requirements are complied with, the sanitary 
purposes of the act are accomplished. In all 
other particulars the act is a mere grant to a 
corporation created by it of special and 
exclusive privileges by which the health of the 
city is in no way promoted. It is plain that if 
the corporation can, without endangering the 
health of the public, carry on the business of 
landing, keeping, and slaughtering cattle 
within a district below the city embracing an 
area of over a thousand square miles, it would 
not endanger the public health if other 
persons were also permitted to carry on the 
same business within the same district under 
similar conditions as to the inspection of the 
animals. The health of the city might require 
the removal from its limits and suburbs of all 
buildings for keeping and slaughtering cattle, 
but no such *88 object could possibly justify 
legislation removing such buildings from a 
large part of the State for the benefit of a 
single corporation. The pretence of sanitary 
regulations for the grant of the exclusive 
privileges is a shallow one, which merits only 
this passing notice. 
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It is also sought to justify the act in question 
on the same principle that exclusive grants for 
ferries, bridges, and turnpikes are sanctioned. 
But it can find no support there. Those grants 
are of franchises of a public character 
appertaining to the government. Their use 
usually requires the exercise of the sovereign 
right of eminent domain. It is for the 
government to determine when one of them 
shall be granted, and the conditions upon 
which it shall be enjoyed. It is the duty of the 
government to provide suitable roads, bridges, 
and ferries for the convenience of the public, 
and if it chooses to devolve this duty to any 
extent, or in any locality, upon particular 
individuals or corporations, it may of course 
stipulate for such exclusive privileges 
connected with the franchise as it may deem 
proper, without encroaching upon the freedom 
or the just rights of others. The grant, with 
exclusive privileges, of a right thus 
appertaining to the government, is a very 
different thing from a grant, with exclusive 
privileges, of a right to pursue one of the 
ordinary trades or callings of life, which is a 
right appertaining solely to the individual. 

Nor is there any analogy between this act of 
Louisiana and the legislation which confers 
upon the inventor of a new and useful 
improvement an exclusive right to make and 
sell to others his invention. The government 
in this way only secures to the inventor the 
temporary enjoyment of that which, without 
him, would not have existed. It thus only 
recognizes in the inventor a temporary 
property in the product of his own brain. 

The act of Louisiana presents the naked case, 
unaccompanied by any public considerations, 
where a right to pursue a lawful and necessary 
calling, previously enjoyed by every citizen, 
and in connection with which a thousand 
persons were daily employed, is taken away 
and vested exclusively *89 for twenty-five 
years, for an extensive district and a large 
population, in a single corporation, or its 
exercise is for that period restricted to the 
establishments of the corporation, and there 
allowed only upon onerous conditions. 

If exclusive privileges of this character can be 

granted to a corporation of seventeen persons, 
they may, in the discretion of the legislature, 
be equally granted to single individual. If they 
may be granted for twenty-five years they 
may be equally granted for a century, and in 
perpetuity. If they may be granted for the 
landing and keeping of animals intended for 
sale or slaughter they may be equally granted 
for the landing and storing of grain and other 
products of the earth, or for any article of 
commerce. If they may be granted for 
structures in which animal food is prepared for 
market they may be equally granted for 
structures in which farinaceous or vegetable 
food is prepared. They may be granted for any 
of the pursuits of human industry, even in its 
most simple and common forms. Indeed, upon 
the theory on which the exclusive privileges 
granted by the act in question are sustained, 
there is no monopoly, in the most odious form, 
which may not be upheld. 

The question presented is, therefore, one of 
the gravest importance, not merely to the 
parties here, but to the whole country. It is 
nothing less than the question whether the 
recent amendments to the Federal 
Constitution protect the citizens of the United 
States against the deprivation of their 
common rights by State legislation. In my 
judgment the fourteenth amendment does 
afford such protection, and was so intended by 
the Congress which framed and the States 
which adopted it. 

The counsel for the plaintiffs in error have 
contended, with great force, that the act in 
question is also inhibited by the thirteenth 
amendment. 

That amendment prohibits slavery and 
involuntary servitude, except as a punishment 
for crime, but I have not supposed it was 
susceptible of a construction which would 
cover the enactment in question. I have been 
so accustomed to regard it as intended to meet 
that form of slavery which had *90 previously 
prevailed in this country, and to which the 
recent civil war owed its existence, that I was 
not prepared, nor am I yet, to give to it the 
extent and force ascribed by counsel. Still it is 
evidence that the language of the amendment 
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is not used in a restrictive sense. It is not 
confined to African slavery alone. It is general 
and universal in its application. Slavery of 
white men as well as of black men is 
prohibited, and not merely slavery in the 
strict sense of the term, but involuntary 
servitude in every form. 

The words 'involuntary servitude' have not 
been the subject of any judicial or legislative 
exposition, that I am aware of, in this country, 
except that which is found in the Civil Rights 
Act, which will be hereafter noticed. It is, 
however, clear that they include something 
more than slavery in the strict sense of the 
term; they include also serfage, vassalage, 
villenage, peonage, and all other forms of 
compulsory service for the mere benefit or 
pleasure of others. Nor is this the full import 
of the terms. The abolition of slavery and 
involuntary servitude was intended to make 
every one born in this country a freeman, and 
as such to give to him the right to pursue the 
ordinary avocations of life without other 
restraint than such as affects all others, and to 
enjoy equally with them the fruits of his labor. 
A prohibition to him to pursue certain 
callings, open to others of the same age, 
condition, and sex, or to reside in places where 
others are permitted to live, would so far 
deprive him of the rights of a freeman, and 
would place him, as respects others, in a 
condition of servitude. A person allowed to 
pursue only one trade or calling, and only in 
one locality of the country, would not be, in 
the strict sense of the term, in a condition of 
slavery, but probably none would deny that he 
would be in a condition of servitude. He 
certainly would not possess the liberties nor 
enjoy the privileges of a freeman. The 
compulsion which would force him to labor 
even for his own benefit only in one direction, 
or in one place, would be almost as oppressive 
and nearly as great an invasion of his liberty 
as the compulsion which would force him to 
labor for the benefit or pleasure of another, 
*91 and would equally constitute an element 
of servitude. The counsel of the plaintiffs in 
error therefore contend that 'wherever a law 
of a State, or a law of the United States, 
makes a discrimination between classes of 
persons, which deprives the one class of their 

freedom or their property, or which makes a 
caste of them to subserve the power, pride, 
avarice, vanity, or vengeance of others, ' there 
involuntary servitude exists within the 
meaning of the thirteenth amendment. 

It is not necessary, in my judgment, for the 
disposition of the present case in favor of the 
plaintiffs in error, to accept as entirely correct 
this conclusion of counsel. It, however, finds 
support in the act of Congress known as the 
Civil Rights Act, which was framed and 
adopted upon a construction of the thirteenth 
amendment, giving to its language a similar 
breadth. That amendment was ratified on the 
eighteenth of December, 1865, [FN26] and in 
April of the following year the Civil Rights 
Act was passed. [FN27] Its first section 
declares that all persons born in the United 
States, and not subject to any foreign power, 
excluding Indians not taxed, are 'citizens of 
the United States, ' and that 'such citizens, of 
every race and color, without regard to any 
previous condition of slavery, or involuntary 
servitude, except as a punishment for crime, 
whereof the party shall have been duly 
convicted, shall have the same right in every 
State and Territory in the United States, to 
make and enforce contracts, to sue, be parties, 
and give evidence, to inherit, purchase, lease, 
sell, hold, and convey real and personal 
property, and to full and equal benefit of all 
laws and proceedings for the security of person 
and property, as enjoyed by white citizens.' 

FN26 The proclamation of its ratification was made 
on that day (13 Stat, at Large, 774). 

FN27 14 Id. 27. 

This legislation was supported upon the 
theory that citizens of the United States as 
such were entitled to the rights and privileges 
enumerated, and that to deny to any such 
citizen equality in these rights and privileges 
with others, was, to the extent of the denial, 
subjecting him to an involuntary *92 
servitude. Senator Trumbull, who drew the act 
and who was its earnest advocate in the 
Senate, stated, on opening the discussion upon 
it in that body, that the measure was intended 
to give effect to the declaration of the 
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amendment, and to secure to all persons in the 
United States practical freedom. After 
referring to several statutes passed in some of 
the Southern States, discriminating between 
the freedmen and white citizens, and after 
citing the definition of civil liberty given by 
Blackstone, the Senator said: 'I take it that 
any statute which is not equal to all, and 
which deprives any citizen of civil rights, 
which are secured to other citizens, is an 
unjust encroachment upon his liberty; and it is 
in fact a badge of servitude which by the 
Constitution is prohibited.' [FN28] 

FN28 Congressional Globe, 1st Session, 39th 
Congress, part 1, page 474 

By the act of Louisiana, within the three 
parishes named, a territory exceeding one 
thousand one hundred square miles, and 
embracing over two hundred thousand people, 
every man who pursues the business of 
preparing animal food for market must take 
his animals to the buildings of the favored 
company, and must perform his work in them, 
and for the use of the buildings must pay a 
prescribed tribute to the company, and leave 
with it a valuable portion of each animal 
slaughtered. Every man in these parishes who 
has a horse or other animal for sale, must 
carry him to the yards and stables of this 
company, and for their use pay a like tribute. 
He is not allowed to do his work in his own 
buildings, or to take his animals to his own 
stables or keep them in his own yards, even 
though they should be erected in the same 
district as the buildings, stables, and yards of 
the company, and that district embraces over 
eleven hundred square miles. The prohibitions 
imposed by this act upon butchers and dealers 
in cattle in these parishes, and the special 
privileges conferred upon the favored 
corporation, are similar in principle and as 
odious in character as the restrictions imposed 
in the last century upon the peasantry in some 
parts of France, where, as says a French *93 
writer, the peasant was prohibted 'to hunt on 
his own lands, to fish in his own waters, to 
grind at his own mill, to cook at his own oven, 
to dry his clothes on his own machines, to 
whet his instruments at his own grindstone, to 
make his own wine, his oil, and his cider at 
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his own press, . . . or to sell his commodities at 
the public market. ' The exclusive right to all 
these privileges was vested in the lords of the 
vicinage. 'The history of the most execrable 
tyranny of ancient times,' says the same 
writer, 'offers nothing like this. This category 
of oppressions cannot be applied to a free man, 
or to the peasant, except in violation of his 
rights. ' 

But if the exclusive privileges conferred upon 
the Louisiana corporation can be sustained, it 
is not perceived why exclusive privileges for 
the construction and keeping of ovens, 
machines, grindstones, wine-presses, and for 
all the numerous trades and pursuits for the 
prosecution of which buildings are required, 
may not be equally bestowed upon other 
corporations or private individuals, and for 
periods of indefinite duration. 

It is not necessary, however, as I have said, to 
rest my objections to the act in question upon 
the terms and meaning of the thirteenth 
amendment. The provisions of the fourteenth 
amendment, which is properly a supplement 
to the thirteenth, cover, in my judgment, the 
case before us, and inhibit any legislation 
which confers special and exclusive privileges 
like these under consideration. The 
amendment was adopted to obviate objections 
which had been raised and pressed with great 
force to the validity of the Civil Rights Act, 
and to place the common rights of American 
citizens under the protection of the National 
government. It first declares that 'all persons 
born or naturalized in the United States, and 
subject to the jurisdiction thereof, are citizens 
of the United States and of the State wherein 
they reside.' It then declares that 'no State 
shall make or enforce any law which shall 
abridge the privileges or immunities of 
citizens of the United States, nor shall any 
State deprive any person of life, liberty, or 
property, without due *94 process of law, nor 
deny to any person within its jurisdiction the 
equal protection of the laws.' 

The first clause of this amendment 
determines who are citizens of the United 
States, and how their citizenship is created. 
Before its enactment there was much diversity 
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of opinion among jurists and statesmen 
whether there was any such citizenship 
independent of that of the State, and, if any 
existed, as to the manner in which it 
originated. With a great number the opinion 
prevailed that there was no such citizenship 
independent of the citizenship of the State. 
Such was the opinion of Mr. Calhoun and the 
class represented by him. In his celebrated 
speech in the Senate upon the Force Bill, in 
1833, referring to the reliance expressed by a 
senator upon the fact that we are citizens of 
the United States, he said: 'If by citizen of the 
United States he means a citizen at large, one 
whose citizenship extends to the entire 
geographical limits of the country without 
having a local citizenship in some State or 
Territory, a sort of citizen of the world, all I 
have to say is that such a citizen would be a 
perfect nondescript; that not a single 
individual of this description can be found in 
the entire mass of our population. 
Notwithstanding all the pomp and display of 
eloquence on the occasion, every citizen is a 
citizen of some State or Territory, and as such, 
under an express provision of the 
Constitution, is entitled to all privileges and 
immunities of citizens in the several States; 
and it is in this and no other sense that we are 
citizens of the United States. ' [FN29] 

FN29 Calhoun's Works, vol. 2, p. 242. 

In the Dred Scott case this subject of 
citizenship of the United States was fully and 
elaborately discussed. The exposition in the 
opinion of Mr. Justice Curtis has been 
generally accepted by the profession of the 
country as the one containing the soundest 
views of constitutional law. And he held that, 
under the Constitution, citizenship of the 
United States in reference to natives was 
dependent upon citizenship in the several 
States, under their constitutions and laws. 

*95 The Chief Justice, in that case, and a 
majority of the court with him, held that the 
words 'people of the United States ' and 
'citizens' were synonymous terms; that the 
people of the respective States were the 
parties to the Constitution; that these people 
consisted of the free inhabitants of those 

States; that they had provided in their 
Constitution for the adoption of a uniform rule 
of naturalization; that they and their 
descendants and persons naturalized were the 
only persons who could be citizens of the 
United States, and that it was not in the 
power of any State to invest any other person 
with citizenship so that he could enjoy the 
privileges of a citizen under the Constitution, 
and that therefore the descendants of persons 
brought to this country and sold as slaves were 
not, and could not be citizens within the 
meaning of the Constitution. 

The first clause of the fourteenth amendment 
changes this whole subject, and removes it 
from the region of discussion and doubt. It 
recognizes in express terms, if it does not 
create, citizens of the United States, and it 
makes their citizenship dependent upon the 
place of their birth, or the fact of their 
adoption, and not upon the constitution or 
laws of any State or the condition of their 
ancestry. A citizen of a State is now only a 
citizen of the United States residing in that 
State. The fundamental rights, privileges, and 
immunities which belong to him as a free man 
and a free citizen, now belong to him as a 
citizen of the United States, and are not 
dependent upon his citizenship of any State. 
The exercise of these rights and privileges, 
and the degree of enjoyment received from 
such exercise, are always more or less affected 
by the condition and the local institutions of 
the State, or city, or town where he resides. 
They are thus affected in a State by the 
wisdom of its laws, the ability of its officers, 
the officieney of its magistrates, the education 
and morals of its people, and by many other 
considerations. This is a result which follows 
from the constitution of society, and can never 
be avoided, but in no other way can they be 
affected by the action of the State, or by the 
residence of the citizen therein. They do not 
derive *96 their existence from its legislation, 
and cannot be destroyed by its power. 

The amendment does not attempt to confer 
any new privileges or immunities upon 
citizens, or to enumerate or define those 
already existing. It assumes that there are 
such privileges and immunities which belong 
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of right to citizens as such, and ordains that 
they shall not be abridged by State legislation. 
If this inhibition has no reference to privileges 
and immunities of this character, but only 
refers, as held by the majority of the court in 
their opinion, to such privileges and 
immunities as were before its adoption 
specially designated in the Constitution or 
necessarily implied as belonging to citizens of 
the United States, it was a vain and idle 
enactment, which accomplished nothing, and 
most unnecessarily excited Congress and the 
people on its passage. With privileges and 
immunities thus designated or implied no 
State could ever have interfered by its laws, 
and no new constitutional provision was 
required to inhibit such interference. The 
supremacy of the Constitution and the laws of 
the United States always controlled any State 
legislation of that character. But if the 
amendment refers to the natural and 
inalienable rights which belong to all citizens, 
the inhibition has a profound significance and 
consequence. 

What, then, are the privileges and 
immunities which are secured against 
abridgment by State legislation? 

In the first section of the Civil Rights Act 
Congress has given its interpretation to these 
terms, or at least has stated some of the rights 
which, in its judgment, these terms include; it 
has there declared that they include the right 
'to make and enforce contracts, to sue, be 
parties and give evidence, to inherit, purchase, 
lease, sell, hold, and convey real and personal 
property, and to full and equal benefit of all 
laws and proceedings for the security of person 
and property.' That act, it is true, was passed 
before the fourteenth amendment, but the 
amendment was adopted, as I have already 
said, to obviate objections to the act, or, 
speaking more accurately, I should say, to 
obviate objections to legislation *97 of a 
similar character, extending the protection of 
the National government over the common 
rights of all citizens of the United States. 
Accordingly, after its ratification, Congress re-
enacted the act under the belief that whatever 
doubts may have previously existed of its 
validity, they were removed by the 
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amendment. [FN30] 

FN30 May 31st, 1870; 16 Stat, at Large, 144. 

The terms, privileges and immunities, are not 
new in the amendment; they were in the 
Constitution before the amendment was 
adopted. They are found in the second section 
of the fourth article, which declares that 'the 
citizens of each State shall be entitled to all 
privileges and immunities of citizens in the 
several States, ' and they have been the subject 
of frequent consideration in judicial decisions. 
In Corfieldv. Coryell, [FN31] Mr. Justice 
Washington said he had 'no hesitation in 
confining these expressions to those privileges 
and immunities which were, in their nature, 
fundamental; which belong of right to citizens 
of all free governments, and which have at all 
times been enjoyed by the citizens of the 
several States which compose the Union, from 
the time of their becoming free, independent, 
and sovereign;' and, in considering what those 
fundamental privileges were, he said that 
perhaps it would be more tedious than difficult 
to enumerate them, but that they might be 
'all comprehended under the following general 
heads: protection by the government; the 
enjoyment of life and liberty, with the right to 
acquire and possess property of every kind, 
and to pursue and obtain happiness and 
safety, subject, nevertheless, to such restraints 
as the government may justly prescribe for the 
general good of the whole.' This appears to me 
to be a sound construction of the clause in 
question. The privileges and immunities 
designated are those which of right belong to the 
citizens of all free governments. Clearly among 
these must be placed the right to pursue a 
lawful employment in a lawful manner, 
without other restraint than such as equally 
affects all persons. In the discussions *98 in 
Congress upon the passage of the Civil Rights 
Act repeated reference was made to this 
language of Mr. Justice Washington. It was 
cited by Senator Trumbull with the 
observation that it enumerated the very rights 
belonging to a citizen of the United States set 
forth in the first section of the act, and with 
the statement that all persons born in the 
United States, being declared by the act 
citizens of the United States, would 
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thenceforth be entitled to the rights of 
citizens, and that these were the great 
fundamental rights set forth in the act; and 
that they were set forth 'as appertaining to 
every freeman.' 

FN31 4 Washington's Circuit Court, 380. 

The privileges and immunities designated in 
the second section of the fourth article of the 
Constitution are, then, according to the 
decision cited, those which of right belong to 
the citizens of all free governments, and they 
can be enjoyed under that clause by the 
citizens of each State in the several States 
upon the same terms and conditions as they 
are enjoyed by the citizens of the latter States. 
No discrimination can be made by one State 
against the citizens of other States in their 
enjoyment, nor can any greater imposition be 
levied than such as is laid upon its own 
citizens. It is a clause which insures equality 
in the enjoyment of these rights between 
citizens of the several States whilst in the 
same State. 

Nor is there anything in the opinion in the 
case of Paul v. Virginia, [FN32] which at all 
militates against these views, as is supposed 
by the majority of the court. The act of 
Virginia, of 1866, which was under 
consideration in that case, provided that no 
insurance company, not incorporated under 
the laws of the State, should carry on its 
business within the State without previously 
obtaining a license for that purpose; and that 
it should not receive such license until it had 
deposited with the treasurer of the State bonds 
of a specified character, to an amount varying 
from thirty to fifty thousand dollars. No such 
deposit was required of insurance companies 
incorporated by the State, for carrying on *99 
their business within the State; and in the 
case cited the validity of the discriminating 
provisions of the statute of Virginia between 
her own corporations and the corporations of 
other States, was assailed. It was contended 
that the statute in this particular was in 
conflict with that clause of the Constitution 
which declares that ' the citizens of each State 
shall be entitled to all privileges and 
immunities of citizens in the several States. ' 

But the court answered, that corporations 
were not citizens within the meaning of this 
clause; that the term citizens as there used 
applied only to natural persons, members of 
the body politic owing allegiance to the State, 
not to artificial persons created by the 
legislature and possessing only the attributes 
which the legislature had prescribed; that 
though it had been held that where contracts 
or rights of property were to be enforced by or 
against a corporation, the courts of the United 
States would, for the purpose of maintaining 
jurisdiction, consider the corporation as 
representing citizens of the State, under the 
laws of which it was created, and to this 
extent would treat a corporation was a citizen 
within the provision of the Constitution 
extending the judicial power of the United 
States to controversies between citizens of 
different States, it had never been held in any 
case which had come under its observation, 
either in the State or Federal courts, that a 
corporation was a citizen within the meaning 
of the clause in question, entitling the citizens 
of each State to the privileges and immunities 
of citizens in the several States. And the court 
observed, that the privileges and immunities 
secured by that provision were those 
privileges and immunities which were 
common to the citizens in the latter States, 
under their constitution and laws, by virtue of 
their being citizens; that special privileges 
enjoyed by citizens in their own States were 
not secured in other States by the provision; 
that it was not intended by it to give to the 
laws of one State any operation in other 
States; that they could have no such operation 
except by the permission, expressed or 
implied, of those States; and that the special 
privileges which they conferred must, 
therefore, be enjoyed at home unless the 
assent *100 of other States to their enjoyment 
therein were given. And so the court held, that 
a corporation, being a grant of special 
privileges to the corporators, had no legal 
existence beyond the limits of the sovereignty 
where created, and that the recognition of its 
existence by other States, and the enforcement 
of its contracts made therein, depended purely 
upon the assent of those States, which could be 
granted upon such terms and conditions as 
those States might think proper to impose. 
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FN32 8 Wallace, 168. 

The whole purport of the decision was, that 
citizens of one State do not carry with them 
into other States any special privileges or 
immunities, conferred by the laws of their own 
States, of a corporate or other character. That 
decision has no pertinency to the questions 
involved in this case. The common privileges 
and immunities which of right belong to all 
citizens, stand on a very different footing. 
These the citizens of each State do carry with 
them into other States and are secured by the 
clause in question, in their enjoyment upon 
terms of equality with citizens of the latter 
States. This equality in one particular was 
enforced by this court in the recent case of 
Ward v. The State of Maryland, reported in the 
12th of Wallace. A statute of that State 
required the payment of a larger sum from a 
non-resident trader for a license to enable him 
to sell his merchandise in the State, than it 
did of a resident trader, and the court held, 
tha t the statute in thus discriminating against 
the non-resident trader contravened the clause 
securing to the citizens of each State the 
privileges and immunities of citizens of the 
several States. The privilege of disposing of 
his property, which was an essential incident 
to his ownership, possessed by the non
resident, was subjected by the statute of 
Maryland to a greater burden than was 
imposed upon a like privilege of her own 
citizens. The privileges of the non-resident 
were in this particular abridged by that 
legislation. 

What the clause in question did for the 
protection of the citizens of one State against 
hostile and discriminating legislation of other 
States, the fourteenth amendment does for 
*101 the protection of every citizen of the 
United States against hostile and 
discriminating legislation against him in 
favor of others, whether they reside in the 
same or in different States. If under the fourth 
article of the Constitution equality of 
privileges and immunities is secured between 
citizens of different States, under the 
fourteenth amendment the same equality is 
secured between citizens of the United States. 
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It will not be pretended that under the fourth 
article of the Constitution any State could 
create a monopoly in any known trade or 
manufacture in favor of her own citizens, or 
any portion of them, which would exclude an 
equal participation in the trade or 
manufacture monopolized by citizens of other 
States. She could not confer, for example, upon 
any of her citizens the sole right to 
manufacture shoes, or boots, or silk, or the 
sole right to sell those articles in the State so 
as to exclude non-resident citizens from 
engaging in a similar manufacture or sale. 
The non-resident citizens could claim equality 
of privilege under the provisions of the fourth 
article with the citizens of the State exercising 
the monopoly as well as with others, and thus, 
as respects them, the monopoly would cease. If 
this were not so it would be in the power of the 
State to exclude at any time the citizens of 
other States from participation in particular 
branches of commerce or trade, and extend the 
exclusion from time to time so as effectually to 
prevent any traffic with them. 

Now, what the clause in question does for the 
protection of citizens of one State against the 
creation of monopolies in favor of citizens of 
other States, the fourteenth amendment does 
for the protection of every citizen of the 
United States against the creation of any 
monopoly whatever. The privileges and 
immunities of citizens of the United States, of 
every one of them, is secured against 
abridgment in any form by any State. The 
fourteenth amendment places them under the 
guardianship of the National authority. All 
monopolies in any known trade or 
manufacture are an invasion of these 
privileges, for they encroach upon the liberty 
of citizens to acquire property and pursue 
happiness, and were *102 held void at 
common law in the great Case of Monopolies, 
decided during the reign of Queen Elizabeth. 

A monopoly is defined 'to be an institution or 
allowance from the sovereign power of the 
State by grant, commission, or otherwise, to 
any person or corporation, for the sole buying, 
selling, making, working, or using of 
anything, whereby any person or persons, 
bodies politic or corporate, are sought to be 
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restrained of any freedom or liberty they had 
before, or hindered in their lawful trade. ' All 
such grants relating to any known trade or 
manufacture have been held by all the judges 
of England, whenever they have come up for 
consideration, to be void at common law as 
destroying the freedom of trade, discouraging 
labor and industry, restraining persons from 
getting an honest livelihood, and putting it 
into the power of the grantees to enhance the 
price of commodities. The definition embraces, 
it will be observed, not merely the sole 
privilege of buying and selling particular 
articles, or of engaging in their manufacture, 
but also the sole privilege of using anything 
by which others may be restrained of the 
freedom or liberty they previously had in any 
lawful trade, or hindered in such trade. It thus 
covers in every particular the possession and 
use of suitable yards, stables, and buildings 
for keeping and protecting cattle and other 
animals, and for their slaughter. Such 
establishments are essential to the free and 
successful prosecution by any butcher of the 
lawful trade of preparing animal food for 
market. The exclusive privilege of supplying 
such yards, buildings, and other conveniences 
for the prosecution of this business in a large 
district of country, granted by the act of 
Louisiana to seventeen persons, is as much a 
monopoly as though the act had granted to the 
company the exclusive privilege of buying and 
selling the animals themselves. It equally 
restrains the butchers in the freedom and 
liberty they previously had, and hinders them 
in their lawful trade. 

The reasons given for the judgment in the 
Case of Monopolies apply with equal force to the 
case at bar. In that case a patent had been 
granted to the plaintiff giving him the sole 
*103 right to import playing-cards, and the 
entire traffic in them, and the sole right to 
make such cards within the realm. The 
defendant, in disregard of this patent, made 
and sold some gross of such cards and 
imported others, and was accordingly sued for 
infringing upon the exclusive privileges of the 
plaintiff. As to a portion of the cards made and 
sold within the realm, he pleaded that he was 
a haberdasher in London and a free citizen of 
that city, and as such had a right to make and 

sell them. The court held the plea good and 
the grant void, as against the common law and 
divers acts of Parliament. 'All trades, ' said the 
court, 'as well mechanical as others, which 
prevent idleness (the bane of the 
commonwealth) and exercise men and youth 
in labor for the maintenance of themselves 
and their families, and for the increase of 
their substance, to serve the queen when 
occasion shall require, are profitable for the 
commonwealth, and therefore the grant to the 
plaintiff to have the sole making of them is 
against the common law and the benefit and liberty 
of the subject.' [FN33] The case of Davenant 
and Hurdis was cited in support of this 
position. In that case a company of merchant 
tailors in London, having power by charter to 
make ordinances for the better rule and 
government of the company, so that they were 
consonant to law and reason, made an 
ordinance that any brother of the society who 
should have any cloth dressed by a cloth-
worker, not being a brother of the society, 
should put one-half of his cloth to some 
brother of the same society who exercised the 
art of a cloth-worker, upon pain of forfeiting 
ten shillings, 'and it was adjudged that the 
ordinance, although it had the countenance of 
a charter, was against the common law, 
because it was against the liberty of the subject; for 
every subject, by the law, has freedom and liberty to 
put his cloth to be dressed by what cloth-worker he 
pleases, and cannot be restrained to certain 
persons, for that in effect would be a monopoly, 
and, therefore, such ordinance, by color of a 
charter or any grant by charter to such effect, 
would be void.' 

FN33 Coke's Reports, part 11, page 86. 

*104 Although the court, in its opinion, refers 
to the increase in prices and deterioration in 
quality of commodities which necessarily 
result from the grant of monopolies, the main 
ground of the decision was their interference 
with the liberty of the subject to pursue for his 
maintenance and that of his family any lawful 
trade or employment. This liberty is assumed 
to be the natural right of every Englishman. 

The struggle of the English people against 
monopolies forms one of the most interesting 
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and instructive chapters in their history. It 
finally ended in the passage of the statute of 
21st James I, by which it was declared 'that 
all monopolies and all commissions, grants, 
licenses, charters, and letters-patent, to any 
person or persons, bodies politic or corporate, 
whatsoever, of or for the sole buying, selling, 
making, working, or using of anything' within 
the realm or the dominion of Wales were 
altogether contrary to the laws of the realm 
and utterly void, with the exception of patents 
for new inventions for a limited period, and for 
printing, then supposed to belong to the 
prerogative of the king, and for the 
preparation and manufacture of certain 
articles and ordnance intended for the 
prosecution of war. 

The common law of England, as is thus seen, 
condemned all monopolies in any known trade 
or manufacture, and declared void all grants 
of special privileges whereby others could be 
deprived of any liberty which they previously 
had, or be hindered in their lawful trade. The 
statute of James I, to which I have referred, 
only embodied the law as it had been 
previously declared by the courts of England, 
although frequently disregarded by the 
sovereigns of that country. 

The common law of England is the basis of 
the jurisprudence of the United States. It was 
brought to this country by the colonists, 
together with the English statutes, and was 
established here so far as it was applicable to 
their condition. That law and the benefit of 
such of the English statutes as existed at the 
time of their colonization, and which they had 
by experience found to be applicable to their 
circumstances, were claimed by the Congress 
of the United Colonies in 1774 as a part of 
their 'indubitable rights and liberties.' [FN34] 
*105 Of the statutes, the benefits of which was 
thus claimed, the statute of James I against 
monopolies was one of the most important. 
And when the Colonies separated from the 
mother country no privilege was more fully 
recognized or more completely incorporated 
into the fundamental law of the country than 
that every free subject in the British empire 
was entitled to pursue his happiness by 
following any of the known established trades 
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and occupations of the country, subject only to 
such restraints as equally affected all others. 
The immortal document which proclaimed the 
independence of the country declared as self-
evident truths that the Creator had endowed 
all men 'with certain inalienable rights, and 
that among these are life, liberty, and the 
pursuit of happiness; and that to secure these 
rights governments are instituted among 
men.' 

FN34 Journals of Congress, vol. i, pp. 28-30. 

If it be said that the civil law and not the 
common law is the basis of the jurisprudence 
of Louisiana, I answer that the decree of Louis 
XVI, in 1776, abolished all monopolies of 
trades and all special privileges of 
corporations, guilds, and trading companies, 
and authorized every person to exercise, 
without restraint, his art, trade, or profession, 
and such has been the law of France and of 
her colonies ever since, and that law prevailed 
in Louisiana at the time of her cession to the 
United States. Since then, notwithstanding 
the existence in that State of the civil law as 
the basis of her jurisprudence, freedom of 
pursuit has been always recognized as the 
common right of her citizens. But were this 
otherwise, the fourteenth amendment secures 
the like protection to all citizens in that State 
against any abridgment of their common 
rights, as in other States. That amendment 
was intended to give practical effect to the 
declaration of 1776 of inalienable rights, 
rights which are the gift of the Creator, which 
the law does not confer, but only recognizes. If 
the trader in London could plead that he was a 
free citizen of that city against the 
enforcement to his injury of monopolies, 
surely under the fourteenth amendment every 
*106 citizen of the United States should be 
able to plead his citizenship of the republic as 
a protection against any similar invasion of 
his privileges and immunities. 

So fundamental has this privilege of every 
citizen to be free from disparaging and 
unequal enactments, in the pursuit of the 
ordinary avocations of life, been regarded, 
that few instances have arisen where the 
principle has been so far violated as to call for 
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the interposition of the courts. But whenever 
this has occurred, with the exception of the 
present cases from Louisiana, which are the 
most barefaced and flagrant of all, the 
enactment interfering with the privilege of the 
citizen has been pronounced illegal and void. 
When a case under the same law, under which 
the present cases have arisen, came before the 
Circuit Court of the United States in the 
District of Louisiana, there was no hesitation 
on the part of the court in declaring the law, 
in its exclusive features, to be an invasion of 
one of the fundamental privileges of the 
citizen. [FN35] The presiding justice, in 
delivering the opinion of the court, observed 
that it might be difficult to enumerate or 
define what were the essential privileges of a 
citizen of the United States, which a State 
could not by its laws invade, but that so far as 
the question under consideration was 
concerned, it might be safely said that 'it is 
one of the privileges of every American citizen 
to adopt and follow such lawful industrial 
pursuit, not injurious to the community, as he 
may see fit, without unreasonable regulation 
or molestation, and without being restricted 
by any of those unjust, oppressive, and odious 
monopolies or exclusive privileges which have 
been condemned by all free governments.' And 
again: 'There is no more sacred right of 
citizenship than the right to pursue 
unmolested a lawful employment in a lawful 
manner. It is nothing more nor less than the 
sacred right of labor.' 

FN35 Live-Stock, &c, Association v. The Crescent 
City, &c., Company (1 Abbott's United States 
Reports, 398). 

In the City of Chicago v. Rumpff, [FN36] which 
was before the Supreme Court of Illinois, we 
have a case similar in all its *107 features to 
the one at bar. That city being authorized by 
its charter to regulate and license the 
slaughtering of animals within its corporate 
limits, the common council passed what was 
termed an ordinance in reference thereto, 
whereby a particular building was designated 
for the slaughtering of all animals intended 
for sale or consumption in the city, the owners 
of which were granted the exclusive right for a 
specified period to have all such animals 

slaughtered at their establishment, they to be 
paid a specific sum for the privilege of 
slaughtering there by all persons exercising it. 
The validity of this action of the corporate 
authorities was assailed on the ground of the 
grant of exclusive privileges, and the court 
said: 'The charter authorizes the city 
authorities to license or regulate such 
establishments. Where that body has made 
the necessary regulations, required for the 
health or comfort of the inhabitants, all 
persons inclined to pursue such an occupation 
should have an opportunity of conforming to 
such regulations, otherwise the ordinance 
would be unreasonable and tend to oppression. 
Or, if they should regard it for the interest of 
the city that such establishments should be 
licensed, the ordinance should be so framed 
that all persons desiring it might obtain 
licenses by conforming to the prescribed terms 
and regulations for the government of such 
business. We regard it neither as a regulation 
nor a license of the business to confine it to 
one building or to give it to one individual. 
Such an action is oppressive, and creates a 
monopoly that never could have been 
contemplated by the General Assembly. It 
impairs the rights of all other persons, and 
cuts them off from a share in not only a legal, 
but a necessary business. Whether we consider 
this as an ordinance or a contract, it is equally 
unauthorized, as being opposed to the rules 
governing the adoption of municipal by-laws. 
The principle of equality of rights to the 
corporators is violated by this contract. If the 
common council may require all of the 
animals for the consumption of the city to be 
slaughtered in a single building, or on a 
particular lot, and the owner be paid a specific 
sum for the privilege, what would prevent the 
making a *108 similar contract with some 
other person that all of the vegetables, or 
fruits, the flour, the groceries, the dry goods, 
or other commodities should be sold on his lot 
and he receive a compensation for the 
privilege? We can see no difference in 
principle.' 

FN36 45 Illinois, 90. 

It is true that the court in this opinion was 
speaking of a municipal ordinance and not of 
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an act of the legislature of a State. But, as it is 
justly observed by counsel, a legislative body 
is no more entitled to destroy the equality of 
rights of citizens, nor to fetter the industry of 
a city, than a municipal government. These 
rights are protected from invasion by the 
fundamental law. 

In the case of the Norwich Gaslight Company v. 
The Norwich City Gas Company, [FN37] which 
was before the Supreme Court of Connecticut, 
it appeared that the common council of the 
city of Norwich had passed a resolution 
purporting to grant to one Treadway, his heirs 
and assigns, for the period of fifteen years, the 
right to lay gas-pipes in the streets of that 
city, declaring that no other person or 
corporation should, by the consent of the 
common council, lay gas-pipes in the streets 
during that time. The plaintiffs having 
purchased of Treadway, undertook to assert an 
exclusive right to use the streets for their 
purposes, as against another company which 
was using the streets for the same purposes. 
And the court said: 'As, then, no consideration 
whatever, either of a public or private 
character, was reserved for the grant; and as 
the business of manufacturing and selling gas 
is an ordinary business, like the manufacture 
of leather, or any other article of trade in 
respect to which the government has no 
exclusive prerogative, we think that so far as 
the restriction of other persons than the 
plaintiffs from using the streets for the 
purpose of distributing gas by means of pipes, 
can fairly be viewed as intended to operate as 
a restriction upon its free manufacture and 
sale, it comes directly within the definition 
and description of a monopoly; and although 
we have no direct constitutional provision 
against a monopoly, *109 yet the whole theory 
of a free government is opposed to such grants, 
and it does not require even the aid which 
may be derived from the Bill of Rights, the 
first section of which declares ' that no man or 
set of men are entitled to exclusive public 
emoluments or privileges from the 
community,' to render them void.' 

FN37 25 Connecticut, 19. 

In the Mayor of the City of Hudson v. Thome, 
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[FN38] an application was made to the 
chancellor of New York to dissolve an 
injunction restraining the defendants from 
erecting a building in the city of Hudson upon 
a vacant lot owned by them, intended to be 
used as a hay-press. The common council of 
the city had passed an ordinance directing 
that no person should erect, or construct, or 
cause to be erected or constructed, any wooden 
or frame barn, stable, or hay-press of certain 
dimensions, within certain specified limits in 
the city, without its permission. It appeared, 
however, that there were such buildings 
already in existence, not only in compact parts 
of the city, but also within the prohibited 
limits, the occupation of which for the storing 
and pressing of hay the common council did 
not intend to restrain. And the chancellor 
said: 'If the manufacture of pressed hay within 
the compact parts of the city is dangerous in 
causing or promoting fires, the common 
council have the power expressly given by 
their charter to prevent the carrying on of 
such manufacture; but as all by-laws must be 
reasonable, the common council cannot make 
a by-law which shall permit one person to 
carry on the dangerous business and prohibit 
another who has an equal right from pursuing 
the same business.' 

FN38 7 Paige, 261. 

In all these cases there is a recognition of the 
equality of right among citizens in the pursuit 
of the ordinary avocations of life, and a 
declaration that all grants of exclusive 
privileges, in contravention of this equality, 
are against common right, and void. 

This equality of right, with exemption from 
all disparaging and partial enactments, in the 
lawful pursuits of life, *110 throughout the 
whole country, is the distinguishing privilege 
of citizens of the United States. To them, 
everywhere, all pursuits, all professions, all 
avocations are open without other restrictions 
than such as are imposed equally upon all 
others of the same age, sex, and condition. The 
State may prescribe such regulations for every 
pursuit and calling of life as will promote the 
public health, secure the good order and 
advance the general prosperity of society, but 
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when once prescribed, the pursuit or calling 
must be free to be followed by every citizen 
who is within the conditions designated, and 
will conform to the regulations. This is the 
fundamental idea upon which our institutions 
rest, and unless adhered to in the legislation 
of the country our government will be a 
republic only in name. The fourteenth 
amendment, in my judgment, makes it 
essential to the validity of the legislation of 
every State that this equality of right should 
be respected. How widely this equality has 
been departed from, how entirely rejected and 
trampled upon by the act of Louisiana, I have 
already shown. And it is to me a matter of 
profound regret that its validity is recognized 
by a majority of this court, for by it the right 
of free labor, one of the most sacred and 
imprescriptible rights of man, is violated. 
[FN39] As stated by the Supreme Court of 
Connecticut, in *111 the case cited, grants of 
exclusive privileges, such as is made by the 
act in question, are opposed to the whole 
theory of free government, and it requires no 
aid from any bill of rights to render them void. 
That only is a free government, in the 
American sense of the term, under which the 
inalienable right of every citizen to pursue his 
happiness is unrestrained, except by just, 
equal, and impartial laws. [FN40] 

FN39 'The property which every man has in his own 
labor,' says Adam Smith, 'as it is the original 
foundation of all other property, so it is the most 
sacred and inviolable. The patrimony of the poor 
man lies in the strength and dexterity of his own 
hands; and to hinder him from employing this 
strength and dexterity in what manner he thinks 
proper, without injury to his neighbor, is a plain 
violation of this most sacred property. It is a 
manifest encroachment upon the just liberty both of 
the workman and of those who might be disposed to 
employ him. As it hinders the one from working at 
what he thinks proper, so it hinders the others from 
employing whom they think proper.' (Smith's Wealth 
of Nations, b. 1, ch. 10, part 2.) 
In the edict of Louis XVI, in 1776, giving freedom 
to trades and professions, prepared by his minister, 
Turgot, he recites the contributions that had been 
made by the guilds and trade companies, and says: 
'It was the allurement of these fiscal advantages 
undoubtedly that prolonged the illusion and 

concealed the immense injury they did to industry 
and their infraction of natural right. This illusion had 
extended so far that some persons asserted that the 
right to work was a royal privilege which the king 
might sell, and that his subjects were bound to 
purchase from him. We hasten to correct this error 
and to repel the conclusion. God in giving to man 
wants and desires rendering labor necessary for their 
satisfaction, conferred the right to labor upon all 
men, and this property is the first, most sacred, and 
imprescriptible of all.' . . . He, therefore, regards it 
'as the first duty of his justice, and the worthiest act 
of benevolence, to free his subjects from any 
restriction upon this inalienable right of humanity.' 

FN40 'Civil liberty, the great end of all human 
society and government, is that state in which each 
individual has the power to pursue his own happiness 
according to his own views of his interest, and the 
dictates of his conscience, unrestrained, except by 
equal, just, and impartial laws.' (1 Sharswood's 
Blackstone, 127, note 8.) 

I am authorized by the CHIEF JUSTICE, Mr. 
Justice SWAYNE, and Mr. Justice 
BRADLEY, to state that they concur with me 
in this dissenting opinion. 

Mr. Justice BRADLEY, also dissenting: 

I concur in the opinion which has just been 
read by Mr. Justice Field; but desire to add a 
few observations for the purpose of more fully 
illustrating my views on the important 
question decided in these cases, and the 
special grounds on which they rest. 

The fourteenth amendment to the 
Constitution of the United States, section 1, 
declares that no State shall make or enforce 
any law which shall abridge the privileges and 
immunities of citizens of the United States. 

The legislature of Louisiana, under pretence 
of making a police regulation for the 
promotion of the public health, passed an act 
conferring upon a corporation, created by the 
act, the exclusive right, for twenty-five years, 
to have and maintain slaughter-houses, 
landings for cattle, and yards for *112 
confining cattle intended for slaughter, within 
the parishes of Orleans, Jefferson, and St. 
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Bernard, a territory containing nearly twelve 
hundred square miles, including the city of 
New Orleans; and prohibiting all other 
persons from building, keeping, or having 
slaughter-houses, landings for cattle, and 
yards for confining cattle intended for 
slaughter within the said limits; and requiring 
that all cattle and other animals to be 
slaughtered for food in that district should be 
brought to the slaughter-houses and works of 
the favored company to be slaughtered, and a 
payment of a fee to the company for such act. 

It is contended that this prohibition abridges 
the privileges and immunities of citizens of 
the United States, especially of the plaintiffs 
in error, who were particularly affected 
thereby; and whether it does so or not is the 
simple question in this case. And the solution 
of this question depends upon the solution of 
two other questions, to wit: 

First. Is it one of the rights and privileges of a 
citizen of the United States to pursue such 
civil employment as he may choose to adopt, 
subject to such reasonable regulations as may 
be prescribed by law? 

Secondly. Is a monopoly, or exclusive right, 
given to one person to the exclusion of all 
others, to keep slaughter-houses, in a district 
of nearly twelve hundred square miles, for the 
supply of meat for a large city, a reasonable 
regulation of that employment which the 
legislature has a right to impose? 

The first of these questions is one of vast 
importance, and lies at the very foundations of 
our government. The question is now settled 
by the fourteenth amendment itself, that 
citizenship of the United States is the primary 
citizenship in this country; and that State 
citizenship is secondary and derivative, 
depending upon citizenship of the United 
States and the citizen's place of residence. The 
States have not now, if they ever had, any 
power to restrict their citizenship to any 
classes or persons. A citizen of the United 
States has a perfect constitutional right to go 
to and reside in any State he chooses, and to 
claim citizenship therein, *113 and an 
equality of rights with every other citizen; and 
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the whole power of the nation is pledged to 
sustain him in that right. He is not bound to 
cringe to any superior, or to pray for any act of 
grace, as a means of enjoying all the rights 
and privileges enjoyed by other citizens. And 
when the spirit of lawlessness, mob violence, 
and sectional hate can be so completely 
repressed as to give full practical effect to this 
right, we shall be a happier nation, and a 
more prosperous one than we now are. 
Citizenship of the United States ought to be, 
and, according to the Constitution, is, a surt 
and undoubted title to equal rights in any and 
every States in this Union, subject to such 
regulations as the legislature may rightfully 
prescribe. If a man be denied full equality 
before the law, he is denied one of the 
essential rights of citizenship as a citizen of 
the United States. 

Every citizen, then, being primarily a citizen 
of the United States, and, secondarily, a 
citizen of the State where he resides, what, in 
general, are the privileges and immunites of a 
citizen of the United States? Is the right, 
liberty, or privilege of choosing any lawful 
employment one of them? 

If a State legislature should pass a law 
prohibiting the inhabitants of a particular 
township, county, or city, from tanning leather 
or making shoes, would such a law violate any 
privileges or immunities of those inhabitants 
as citizens of the United States, or only their 
privileges and immunities as citizens of that 
particular State? Or if a State legislature 
should pass a law of caste, making all trades 
and professions, or certain enumerated trades 
and professions, hereditary, so that no one 
could follow any such trades or professions 
except that which was pursued by his father, 
would such a law violate the privileges and 
immunities of the people of that State as 
citizens of the United States, or only as 
citizens of the State? Would they have no 
redress but to appeal to the courts of that 
particular State? 

This seems to me to be the essential question 
before us for consideration. And, in my 
judgment, the right of any citizen to follow 
whatever lawful employment he chooses to 
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adopt (submitting himself to all lawful 
regulations) is one of *114 his most valuable 
rights, and one which the legislature of a 
State cannot invade, whether restrained by its 
own constitution or not. 

The right of a State to regulate the conduct of 
its citizens is undoubtedly a very broad and 
extensive one, and not to be lightly restricted. 
But there are certain fundamental rights 
which this right of regulation cannot infringe. 
It may prescribe the manner of their exercise, 
but it cannot subvert the rights themselves. I 
speak now of the rights of citizens of any free 
government. Granting for the present that the 
citizens of one government cannot claim the 
privileges of citizens in another government; 
tha t prior to the union of our North American 
States the citizens of one State could not claim 
the privileges of citizens in another State; or, 
that after the union was formed the citizens of 
the United States, as such, could not claim the 
privileges of citizens in any particular State; 
yet the citizens of each of the States and the 
citizens of the United States would be entitled 
to certain privileges and immunities as 
citizens, at the hands of their own 
government-privileges and immunities which 
their own governments respectively would be 
bound to respect and maintain. In this free 
country, the people of which inherited certain 
traditionary rights and privileges from their 
ancestors, citizenship means something. It has 
certain privileges and immunities attached to 
it which the government, whether restricted 
by express or implied limitations, cannot take 
away or impair. It may do so temporarily by 
force, but it cannot do so by right. And these 
privileges and immunities attach as well to 
citizenship of the United States as to 
citizenship of the States. 

The people of this country brought with them 
to its shores the rights of Englishmen; the 
rights which had been wrested from English 
sovereigns a t various periods of the nation's 
history. One of these fundamental rights was 
expressed in these words, found in Magna 
Charta: 'No freeman shall be taken or 
imprisoned, or be disseized of his freehold or 
liberties or free customs, or be outlawed or 
exiled, or any otherwise destroyed; nor will we 

pass upon him or condemn *115 him but by 
lawful judgment of his peers or by the law of 
the land.' English constitutional writers 
expound this article as rendering life, liberty, 
and property inviolable, except by due process 
of law. This is the very right which the 
plaintiffs in error claim in this case. Another 
of these rights was that of habeas corpus, or the 
right of having any invasion of personal 
liberty judicially examined into, at once, by a 
competent judicial magistrate. Blackstone 
classifies these fundamental rights under 
three heads, as the absolute rights of 
individuals, to wit: the right of personal 
security, the right of personal liberty, and the 
right of private property. And of the last he 
says: 'The third absolute right, inherent in 
every Englishman, is that of property, which 
consists in the free use, enjoyment, and 
disposal of all his acquisitions, without any 
control or diminution save only by the laws of 
the land.' 

The privileges and immunities of Englishmen 
were established and secured by long usage 
and by various acts of Parliament. But it may 
be said that the Parliament of England has 
unlimited authority, and might repeal the 
laws which have from time to time been 
enacted. Theoretically this is so, but 
practically it is not. England has no written 
constitution, it is true; but it has an unwritten 
one, resting in the acknowledged, and 
frequently declared, privileges of Parliament 
and the people, to violate which in any 
material respect would produce a revolution in 
an hour. A violation of one of the fundamental 
principles of that constitution in the Colonies, 
namely, the principle that recognizes the 
property of the people as their own, and 
which, therefore, regards all taxes for the 
support of government as gifts of the people 
through their representatives, and regards 
taxation without representation as subversive 
of free government, was the origin of our own 
revolution. 

This, it is true, was the violation of a political 
right; but personal rights were deemed 
equally sacred, and were claimed by the very 
first Congress of the Colonies, assembled in 
1774, as the undoubted inheritance of the 
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people of this country; and the Declaration of 
Independence, which *116 was the first 
political act of the American people in their 
independent sovereign capacity, lays the 
foundation of our National existence upon this 
broad proposition: 'That all men are created 
equal; that they are endowed by their Creator 
with certain inalienable rights; that among 
these are life, liberty, and the pursuit of 
happiness.' Here again we have the great 
threefold division of the rights of freemen, 
asserted as the rights of man. Rights to life, 
liberty, and the pursuit of happiness are 
equivalent to the rights of life, liberty, and 
property. These are the fundamental rights 
which can only be taken away by due process 
of law, and which can only be interfered with, 
or the enjoyment of which can only be 
modified, by lawful regulations necessary or 
proper for the mutual good of all; and these 
rights, I contend, belong to the citizens of 
every free government. 

For the preservation, exercise, and enjoyment 
of these rights the individual citizen, as a 
necessity, must be left free to adopt such 
calling, profession, or trade as may seem to 
him most conducive to that end. Without this 
right he cannot be a freeman. This right to 
choose one's calling is an essential part of that 
liberty which it is the object of government to 
protect; and a calling, when chosen, is a man's 
property and right. Liberty and property are 
not protected where these rights are 
arbitrarily assailed. 

I think sufficient has been said to show that 
citizenship is not an empty name, but that, in 
this country at least, it has connected with it 
certain incidental rights, privileges, and 
immunities of the greatest importance. And to 
say that these rights and immunities attach 
only to State citizenship, and not to citizenship 
of the United States, appears to me to evince a 
very narrow and insufficient estimate of 
constitutional history and the rights of men, 
not to say the rights of the American people. 

On this point the often-quoted language of 
Mr. Justice Washington, in Corfield v. Coryell, 
[FN41] is very instructive. Being *117 called 
upon to expound that clause in the fourth 
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article of the Constitution, which declares that 
'the citizens of each State shall be entitled to 
all the privileges and immunities of citizens in 
the several States, ' he says: 'The inquiry is, 
what are the privileges and immunities of 
citizens in the several States? We feel no 
hesitation in confining these expressions to 
those privileges and immunities which are, in 
their nature, fundamental; which belong, of 
right, to the citizens of all free governments, 
and which have at all times been enjoyed by 
the citizens of the several States which 
compose this Union from the time of their 
becoming free, independent, and sovereign. 
What these fundamental privileges are it 
would perhaps be more tedious than difficult 
to enumerate. They may, however, be all 
comprehended under the following general 
heads: Protection by the government; the 
enjoyment of life and liberty, with the right to 
acquire and possess property of every kind, 
and to pursue and obtain happiness and 
safety, subject, nevertheless, to such restraints 
as the government may justly prescribe for the 
general good of the whole; the right of a 
citizen of one State to pass through, or to 
reside in, any other State for purposes of 
trade, agriculture, professional pursuits, or 
otherwise; to claim the benefit of the writ of 
habeas corpus; to institute and maintain 
actions of any kind in the courts of the State; 
to take, hold, and dispose of property, either 
real or personal; and an exemption from 
higher taxes or impositions than are paid by 
the other citizens of the State, may be 
mentioned as some of the particular privileges 
and immunities of citizens which are clearly 
embraced by the general description of 
privileges deemed to be fundamental. ' 

FN41 4 Washington, 380. 

It is pertinent to observe that both the clause 
of the Constitution referred to, and Justice 
Washington in his comment on it, speak of the 
privileges and immunities of citizens in a 
State; not of citizens of a State. I t is the 
privileges and immunities of citizens, that is, 
of citizens as such, that are to be accorded to 
citizens of other States when they are found in 
any State; or, as Justice Washington says, 
'privileges and immunities which are, in their 
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nature, fundamental; *118 which belong, of 
right, to the citizens of all free governments.' 

It is true the courts have usually regarded the 
clause referred to as securing only an equality 
of privileges with the citizens of the State in 
which the parties are found. Equality before 
the law is undoubtedly one of the privileges 
and immunities of every citizen. I am not 
aware that any case has arisen in which it 
became necessary to vindicate any other 
fundamental privilege of citizenship; although 
rights have been claimed which were not 
deemed fundamental, and have been rejected 
as not within the protection of this clause. Be 
this, however, as it may, the language of the 
clause is as I have stated it, and seems fairly 
susceptible of a broader interpretation than 
that which makes it a guarantee of mere 
equality of privileges with other citizens. 

But we are not bound to resort to implication, 
or to the constitutional history of England, to 
find an authoritative declaration of some of 
the most important privileges and immunities 
of citizens of the United States. It is in the 
Constitution itself. The Constitution, it is 
true, as it stood prior to the recent 
amendments, specifies, in terms, only a few of 
the personal privileges and immunities of 
citizens, but they are very comprehensive in 
their character. The States were merely 
prohibited from passing bills of attainder, ex 
post facto laws, laws impairing the obligation 
of contracts, and perhaps one or two more. But 
others of the greatest consequence were 
enumerated, although they were only secured, 
in express terms, from invasion by the Federal 
government; such as the right of habeas corpus, 
the right of trial by jury, of free exercise of 
religious worship, the right of free speech and 
a free press, the right peaceably to assemble 
for the discussion of public measures, the right 
to be secure against unreasonable searches 
and seizures, and above all, and including 
almost all the rest, the right of not being 
deprived of life, liberty, or property, without due 
process of law. These, and still others are 
specified in the original Constitution, or in the 
early amendments of it, as among the 
privileges and immunities *119 of citizens of 
the United States, or, what is still stronger for 

the force of the argument, the rights of all 
persons, whether citizens or not. 

But even if the Constitution were silent, the 
fundamental privileges and immunities of 
citizens, as such, would be no less real and no 
less inviolable than they now are. It was not 
necessary to say in words that the citizens of 
the United States should have and exercise all 
the privileges of citizens; the privilege of 
buying, selling, and enjoying property; the 
privilege of engaging in any lawful 
employment for a livelihood; the privilege of 
resorting to the laws for redress of injuries, 
and the like. Their very citizenship conferred 
these privileges, if they did not possess them 
before. And these privileges they would enjoy 
whether they were citizens of any State or not. 
Inhabitants of Federal territories and new 
citizens, made such by annexation of territory 
or naturalization, though without any status 
as citizens of a State, could, nevertheless, as 
citizens of the United States, lay claim to 
every one of the privileges and immunities 
which have been enumerated; and among 
these none is more essential and fundamental 
than the right to follow such profession or 
employment as each one may choose, subject 
only to uniform regulations equally applicable 
to all. 

II. The next question to be determined in this 
case is: Is a monopoly or exclusive right, given 
to one person, or corporation, to the exclusion 
of all others, to keep slaughter-houses in a 
district of nearly twelve hundred square miles, 
for the supply of meat for a great city, a 
reasonable regulation of that employment 
which the legislature has a right to impose? 

The keeping of a slaughter-house is part of, 
and incidental to, the trade of a butcher-one 
of the ordinary occupations of human life. To 
compel a butcher, or rather all the butchers of 
a large city and an extensive district, to 
slaughter their cattle in another person's 
slaughter-house and pay him a toll therefor, is 
such a restriction upon the trade as materially 
to interfere with its prosecution. It is onerous, 
unreasonable, arbitrary, and unjust. It has 
none of the *120 qualities of a police 
regulation. If it were really a police 
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regulation, it would undoubtedly be within the 
power of the legislature. That portion of the 
act which requires all slaughter-houses to be 
located below the city, and to be subject to 
inspection, & c , is clearly a police regulation. 
That portion which allows no one but the 
favored company to build, own, or have 
slaughter-houses is not a police regulation, 
and has not the faintest semblance of one. It is 
one of those arbitrary and unjust laws made in 
the interest of a few scheming individuals, by 
which some of the Southern States have, 
within the past few years, been so deplorably 
oppressed and impoverished. It seems to me 
strange that it can be viewed in any other 
light. 

The granting of monopolies, or exclusive 
privileges to individuals or corporations, is an 
invasion of the right of others to choose a 
lawful calling, and an infringement of 
personal liberty. It was so felt by the English 
nation as far back as the reigns of Elizabeth 
and James. A fierce struggle for the 
suppression of such monopolies, and for 
abolishing the prerogative of creating them, 
was made and was successful. The statute of 
21st James, abolishing monopolies, was one of 
those constitutional landmarks of English 
liberty which the English nation so highly 
prize and so jealously preserve. It was a part 
of that inheritance which our fathers brought 
with them. This statute abolished all 
monopolies except grants for a term of years to 
the inventors of new manufactures. This 
exception is the groundwork of patents for new 
inventions and copyrights of books. These 
have always been sustained as beneficial to 
the state. But all other monopolies were 
abolished, as tending to the impoverishment 
of the people and to interference with their 
free pursuits. And ever since that struggle no 
English-speaking people have ever endured 
such an odious badge of tyranny. 

It has been suggested that this was a mere 
legislative act, and that the British 
Parliament, as well as our own legislatures, 
have frequently disregarded it by granting 
exclusive privileges for erecting ferries, 
railroads, markets, and other establishments 
of a public kind. It requires but a slight *121 
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acquaintance with legal history to know that 
grants of this kind of franchises are totally 
different from the monopolies of commodities 
or of ordinary callings or pursuits. These 
public franchises can only be exercised under 
authority from the government, and the 
government may grant them on such 
conditions as it sees fit. But even these 
exclusive privileges are becoming more and 
more odious, and are getting to be more and 
more regarded as wrong in principle, and as 
inimical to the just rights and greatest good of 
the people. But to cite them as proof of the 
power of legislatures to create mere 
monopolies, such as no free and enlightened 
community any longer endures, appears to me, 
to say the least, very strange and illogical. 

Lastly: Can the Federal courts administer 
relief to citizens of the United States whose 
privileges and immunities have been abridged 
by a State? Of this I entertain no doubt. Prior 
to the fourteenth amendment this could not be 
done, except in a few instances, for the want of 
the requisite authority. 

As the great mass of citizens of the United 
States were also citizens of individual States, 
many of their general privileges and 
immunities would be the same in the one 
capacity as in the other. Having this double 
citizenship, and the great body of municipal 
laws intended for the protection of person and 
property being the laws of the State, and no 
provision being made, and no machinery 
provided by the Constitution, except in a few 
specified cases, for any interference by the 
General Government between a State and its 
citizens, the protection of the citizen in the 
enjoyment of his fundamental privileges and 
immunities (except where a citizen of one 
State went into another State) was largely left 
to State laws and State courts, where they will 
still continue to be left unless actually invaded 
by the unconstitutional acts or delinquency of 
the State governments themselves. 

Admitting, therefore, that formerly the States 
were not prohibited from infringing any of the 
fundamental privileges and immunities of 
citizens of the United States, except *122 in a 
few specified cases, that cannot be said now, 
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since the adoption of the fourteenth 
amendment. In my judgment, it was the 
intention of the people of this country in 
adopting that amendment to provide National 
security against violation by the States of the 
fundamental rights of the citizen. 

The first section of this amendment, after 
declaring that all persons born or naturalized 
in the United States, and subject to its 
jurisdiction, are citizens of the United States 
and of the State wherein they reside, proceeds 
to declare further, tha t 'no State shall make or 
enforce any law which shall abridge the 
privileges or immunities of citizens of the 
United States; nor shall any State deprive any 
person of life, liberty, or property, without due 
process of law, nor deny to any person within 
its jurisdiction the equal protection of the 
laws;' and that Congress shall have power to 
enforce by appropriate legislation the 
provisions of this article. 

Now, here is a clear prohibition on the States 
against making or enforcing any law which 
shall abridge the privileges or immunities of 
citizens of the United States. 

If my views are correct with regard to what 
are the privileges and immunities of citizens, 
it follows conclusively that any law which 
establishes a sheer monopoly, depriving a 
large class of citizens of the privilege of 
pursuing a lawful employment, does abridge 
the privileges of those citizens. 

The constitutional question is distinctly 
raised in these cases; the constitutional right 
is expressly claimed; it was *123 violated by 
State law, which was sustained by the State 
court, and we are called upon in a legitimate 
and proper way to afford redress. Our 
jurisdiction and our duty are plain and 
imperative. 

It is futile to argue that none but persons of 
the African race are intended to be benefited 
by this amendment. They may have been the 
primary cause of the amendment, but its 
language is general, embracing all citizens, 
and I think it was purposely so expressed. 

The mischief to be remedied was not merely 
slavery and its incidents and consequences; 
but that spirit of insubordination and 
disloyalty to the National government which 
had troubled the country for so many years in 
some of the States, and that intolerance of free 
speech and free discussion which often 
rendered life and property insecure, and led to 
much unequal legislation. The amendment 
was an attempt to give voice to the strong 
National yearning for that time and that 
condition of things, in which American 
citizenship should be a sure guaranty of 
safety, and in which every citizen of the 
United States might stand erect on every 
portion of its soil, in the full enjoyment of 
every right and privilege belonging to a 
freeman, without fear of violence or 
molestation. 

The amendment also prohibits any State from 
depriving any person (citizen or otherwise) of 
life, liberty, or property, without due process 
of law. 

In my view, a law which prohibits a large 
class of citizens from adopting a lawful 
employment, or from following a lawful 
employment previously adopted, does deprive 
them of liberty as well as property, without 
due process of law. Their right of choice is a 
portion of their liberty; their occupation is 
their property. Such a law also deprives those 
citizens of the equal protection of the laws, 
contrary to the last clause of the section. 

But great fears are expressed that this 
construction of the amendment will lead to 
enactments by Congress interfering with the 
internal affairs of the States, and establishing 
therein civil and criminal codes of law for the 
government of the citizens, and thus 
abolishing the State governments in 
everything but name; or else, that it will lead 
the Federal courts to draw to their cognizance 
the supervision of State tribunals on every 
subject of judicial inquiry, on the plea of 
ascertaining whether the privileges and 
immunities of citizens have not been abridged. 

In my judgment no such practical 
inconveniences would arise. Very little, if any, 
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legislation on the part of Congress would be 
required to carry the amendment into effect. 
Like the prohibition against passing a law 
impairing the obligation of a contract, it 
would execute itself. The point would *124 be 
regularly raised, in a suit at law, and settled 
by final reference to the Federal court. As the 
privileges and immunities protected are only 
those fundamental ones which belong to every 
citizen, they would soon become so far defined 
as to cause but a slight accumulation of 
business in the Federal courts. Besides, the 
recognized existence of the law would prevent 
its frequent violation. But even if the business 
of the National courts should be increased, 
Congress could easily supply the remedy by 
increasing their number and efficiency. The 
great question is, What is the true 
construction of the amendment? When once we 
find that, we shall find the means of giving it 
effect. The argument from inconvenience 
ought not to have a very controlling influence 
in questions of this sort. The National will and 
National interest are of far greater 
importance. 

In my opinion the judgment of the Supreme 
Court of Louisiana ought to be reversed. 

Mr. Justice SWAYNE, dissenting: 

I concur in the dissent in these cases and in 
the views expressed by my brethren, Mr. 
Justice Field and Mr. Justice Bradley. I 
desire, however, to submit a few additional 
remarks. 

The first eleven amendments to the 
Constitution were intended to be checks and 
limitations upon the government which that 
instrument called into existence. They had 
their origin in a spirit of jealousy on the part 
of the States, which existed when the 
Constitution was adopted. The first ten were 
proposed in 1789 by the first Congress at its 
first session after the organization of the 
government. The eleventh was proposed in 
1794, and the twelfth in 1803. The one last 
mentioned regulates the mode of electing the 
President and Vice-President. It neither 
increased nor diminished the power of the 
General Government, and may be said in that 

respect to occupy neutral ground. No further 
amendments were made until 1865, a period 
of more than sixty years. The thirteenth 
amendment was proposed by Congress on the 
1st of February, 1865, the fourteenth on *125 
the 16th of June, 1866, and the fifteenth on 
the 27th of February, 1869. These 
amendments are a new departure, and mark 
an important epoch in the constitutional 
history of the country. They trench directly 
upon the power of the States, and deeply affect 
those bodies. They are, in this respect, at the 
opposite pole from the first eleven. [FN42] 

FN42 Barron v. Baltimore, 7 Peters, 243; Livingston 
v. Moore, lb. 551; Fox v. Ohio, 5 Howard, 429; 
Smith v. Maryland, 18 Id. 71; Pervear v. 
Commonwealth, 5 Wallace, 476; Twitchell v. 
Commonwealth, 7 Id. 321. 

Fairly construed these amendments may be 
said to rise to the dignity of a new Magna 
Charta. The thirteenth blotted out slavery and 
forbade forever its restoration. It struck the 
fetters from four millions of human beings and 
raised them at once to the sphere of freemen. 
This was an act of grace and justice performed 
by the Nation. Before the war it could have 
been done only by the States where the 
institution existed, acting severally and 
separately from each other. The power then 
rested wholly with them. In that way, 
apparently, such a result could never have 
occurred. The power of Congress did not 
extend to the subject, except in the Territories. 

The fourteenth amendment consists of five 
sections. The first is as follows: 'All persons 
born or naturalized within the United States, 
and subject to the jurisdiction thereof, are 
citizens of the United States and of the State 
wherein they reside. No State shall make any 
law which shall abridge the privileges or 
immunities of citizens of the United States, 
nor shall any State deprive any person of life, 
liberty, or property, without due process of 
law, nor deny to any person within its 
jurisdiction the equal protection of the laws.' 

The fifth section declares that Congress shall 
have power to enforce the provisions of this 
amendment by appropriate legislation. 
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The fifteenth amendment declares that the 
right to vote shall not be denied or abridged 
by the United States, or by any State, on 
account of race, color, or previous condition of 
servitude. Until this amendment was adopted 
the subject *126 to which it relates was wholly 
within the jurisdiction of the States. The 
General Government was excluded from 
participation. 

The first section of the fourteenth amendment 
is alone involved in the consideration of these 
cases. No searching analysis is necessary to 
eliminate its meaning. Its language is 
intelligible and direct. Nothing can be more 
transparent. Every word employed has an 
established signification. There is no room for 
construction. There is nothing to construe. 
Elaboration may obscure, but cannot make 
clearer, the intent and purpose sought to be 
carried out. 

(1.) Citizens of the States and of the United 
States are defined. 

(2.) It is declared that no State shall, by law, 
abridge the privileges or immunities of 
citizens of the United States. 

(3.) That no State shall deprive any person, 
whether a citizen or not, of life, liberty, or 
property, without due process of law, nor deny 
to any person within its jurisdiction the equal 
protection of the laws. 

A citizen of a State is ipso facto a citizen of the 
United States. No one can be the former 
without being also the latter; but the latter, 
by losing his residence in one State without 
acquiring it in another, although he continues 
to be the latter, ceases for the time to be the 
former. 'The privileges and immunities ' of a 
citizen of the United States include, among 
other things, the fundamental rights of life, 
liberty, and property, and also the rights 
which pertain to him by reason of his 
membership of the Nation. The citizen of a 
State has the same fundamental rights as a 
citizen of the United States, and also certain 
others, local in their character, arising from 
his relation to the State, and in addition, those 
which belong to the citizen of the United 

States, he being in that relation also. There 
may thus be a double citizenship, each having 
some rights peculiar to itself. It is only over 
those which belong to the citizen of the United 
States that the category here in question 
throws the shield of its protection. All those 
which belong to the citizen of a State, except 
as a bills of attainder, ex post facto *127 laws, 
and laws impairing the obligation of contracts, 
[FN43] are left to the guardianship of the bills 
of rights, constitutions, and laws of the States 
respectively. Those rights may all be enjoyed 
in every State by the citizens of every other 
State by virtue of clause 2, section 4, article 1, 
of the Constitution of the United States as it 
was originally framed. This section does not in 
anywise affect them; such was not its purpose. 

FN43 Constitution of the United States, Article I, 
Section 10. 

In the next category, obviously ex industria, to 
prevent, as far as may be, the possibility of 
misinterpretation, either as to persons or 
things, the phrases 'citizens of the United 
States' and 'privileges and immunities' are 
dropped, and more simple and comprehensive 
terms are substituted. The substitutes are 'any 
person,' and 'life,' 'liberty,' and 'property,' and 
'the equal protection of the laws.' Life, liberty, 
and property are forbidden to be taken 
'without due process of law,' and 'equal 
protection of the laws' is guaranteed to all. 
Life is the gift of God, and the right to 
preserve it is the most sacred of the rights of 
man. Liberty is freedom from all restraints 
but such as are justly imposed by law. Beyond 
that line lies the domain of usurpation and 
tyranny. Property is everything which has an 
exchangeable value, and the right of property 
includes the power to dispose of it according to 
the will of the owner. Labor is property, and 
as such merits protection. The right to make it 
available is next in importance to the rights of 
life and liberty. It lies to a large extent at the 
foundation of most other forms of property, 
and of all solid individual and national 
prosperity. 'Due process of law' is the 
application of the law as it exists in the fair 
and regular course of administrative 
procedure. 'The equal protection of the laws' 
places all upon a footing of legal equality and 
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gives the same protection to all for the 
preservation of life, liberty, and property, and 
the pursuit of happiness. [FN44] 

FN44 Corfield v. Coryell, 4 Washington, 380; 
Lemmon v. The People, 26 Barbour, 274, and 20 
New York, 626; Conner v. Elliott, 18 Howard, 593; 
Murray v. McCarty, 2 Mumford, 399; Campbell v. 
Morris, 3 Harris & McHenry, 554; Towles's Case, 
5 Leigh, 748; State v. Medbury, 3 Rhode Island, 
142; 1 Tucker's Blackstone, 145; 1 Cooley's 
Blackstone, 125, 128. 

*128 It is admitted that the plaintiffs in error 
are citizens of the United States, and persons 
within the jurisdiction of Louisiana. The cases 
before us, therefore, present but two questions. 

(1.) Does the act of the legislature creating 
the monopoly in question abridge the 
privileges and immunities of the plaintiffs in 
error as citizens of the United States? 

(2.) Does it deprive them of liberty or property 
without due process of law, or deny them the 
equal protection of the laws of the State, they 
being persons 'within its jurisdiction?' 

Both these inquiries I remit for their answer 
as to the facts to the opinions of my brethren, 
Mr. Justice Field and Mr. Justice Bradley. 
They are full and conclusive upon the subject. 
A more flagrant and indefensible invasion of 
the rights of many for the benefit of a few has 
not occurred in the legislative history of the 
country. The response to both inquiries should 
be in the affirmative. In my opinion the cases, 
as presented in the record, are clearly within 
the letter and meaning of both the negative 
categories of the sixth section. The judgments 
before us should, therefore, be reversed. 

These amendments are all consequences of 
the late civil war. The prejudices and 
apprehension as to the central government 
which prevailed when the Constitution was 
adopted were dispelled by the light of 
experience. The public mind became satisfied 
that there was less danger of tyranny in the 
head than of anarchy and tyranny in the 
members. The provisions of this section are all 
eminently conservative in their character. 

They are a bulwark of defence, and can never 
be made an engine of oppression. The 
language employed is unqualified in its scope. 
There is no exception in its terms, and there 
can be properly none in their application. By 
the language 'citizens of the United States ' 
was meant all such citizens; and by 'any 
person' *129 was meant all persons within the 
jurisdiction of the State. No distinction is 
intimated on account of race or color. This 
court has no authority to interpolate a 
limitation that is neither expressed nor 
implied. Our duty is to execute the law, not to 
make it. The protection provided was not 
intended to be confined to those of any 
particular race or class, but to embrace 
equally all races, classes, and conditions of 
men. It is objected that the power conferred is 
novel and large. The answer is that the 
novelty was known and the measure 
deliberately adopted. The power is beneficent 
in its nature, and cannot be abused. It is such 
an should exist in every well-ordered system 
of polity. Where could it be more appropriately 
lodged than in the hands to which it is 
confided? It is necessary to enable the 
government of the nation to secure to every 
one within its jurisdiction the rights and 
privileges enumerated, which, according to the 
plainest considerations of reason and justice 
and the fundamental principles of the social 
compact, all are entitled to enjoy. Without 
such authority any government claiming to be 
national is glaringly defective. The 
construction adopted by the majority of my 
brethren is, in my judgment, much too narrow. 
It defeats, by a limitation not anticipated, the 
intent of those by whom the instrument was 
framed and of those by whom it was adopted. 
To the extent of that limitation it turns, as it 
were, what was meant for bread into a stone. 
By the Constitution, as it stood before the war, 
ample protection was given against oppression 
by the Union, but little was given against 
wrong and oppression by the States. That 
want was intended to be supplied by this 
amendment. Against the former this court has 
been called upon more than once to interpose. 
Authority of the same amplitude was intended 
to be conferred as to the latter. But this a rm of 
our jurisdiction is, in these cases, stricken 
down by the judgment just given. Nowhere, 
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than in this court, ought the will of the nation, 
as thus expressed, to be more liberally 
construed or more cordially executed. This 
determination of the majority seems to me to 
lie far in the other direction. 

*130 I earnestly hope that the consequences 
to follow may prove less serious and far-
reaching than the minority fear they will be. 

END OF DOCUMENT 
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Supreme Court of the United States. 

VIRGINIA 
v. 

RIVES. 

October Term, 1879 

PETITION for mandamus. 

The facts are stated in the opinion of the 
court. 

West Headnotes 

Constitutional Law <©=> 70.1(11) 
92k70.1(ll) Most Cited Cases 

The mode of enforcement of the prohibition to 
the Fourteenth Amendment, U.S.C.A. Const., 
is left to the discretion of Congress. 

Constitutional Law <©=> 206(1) 
92k206(l) Most Cited Cases 

Constitutional Law <§=> 211(2) 
92k211(2) Most Cited Cases 

The mode of enforcement of the prohibition to 
the Fourteenth Amendment, U.S.C.A., is left 
to the discretion of Congress. 
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Constitutional Law <®̂> 206(1) 
92k206(l) Most Cited Cases 

Constitutional Law <®== 213(4) 
92k213(4) Most Cited Cases 

(Formerly 92k213(2)) 

Constitutional Law <®= 254(4) 
92k254(4) Most Cited Cases 

The provisions of the Fourteenth Amendment 
to the Constitution U.S.C.A. have reference to 
state action exclusively and not to any action 
of private individuals. 

Constitutional Law <®= 213(2) 
92k213(2) Most Cited Cases 

The prohibitions of the Fourteenth 
Amendment, U.S.C.A., extend to all action of 
the state denying equal protection of the laws 
whether it be action by one of the agencies of 
the state or by another. 

Constitutional Law <®=250.2(4) 
92k250.2(4) Most Cited Cases 

A denial of a motion made by a colored man in 
a state court, on his being indicted for murder, 
that some portion of the jury be composed of 
his own race, is not a denial of a right secured 
to him by any law providing for the equal civil 
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rights of citizens of the United States, or by 
any statute, or by the fourteenth amendment, 
U.S.C.A. A mixed jury in a particular case is 
not essential to the equal protection of the 
laws. It is a right to which any colored man is 
entitled, that in the selection of jurors to pass 
upon his life, liberty, or property, there shall 
be no exclusion of his race, and no 
discrimination against them, because of his 
color. But that is a different thing from a 
right to have the jury composed in part of 
colored men. 

Constitutional Law <@=> 250.2(4) 
92k250.2(4) Most Cited Cases 

been abused; but it may be used as a remedy 
where the case is outside that discretion, and 
outside the jurisdiction of the court or officer 
to which or to whom the writ is directed. 

Mandamus <@=?61 
250k61 Most Cited Cases 

Where murder prosecution was improperly 
removed to federal district court, state was 
entitled to writ of mandamus in Supreme 
Court commanding judge of district court to 
cause to be delivered to the proper officers of 
the state, the body of the defendant to be dealt 
with according to the laws of the state. 

Discrimination by law against the colored race 
because of their color in the selection of jurors 
is a denial of equal protection of the laws to a 
negro put on trial for an alleged criminal 
offense against the state. 

Constitutional Law <©=> 250.2(4) 
92k250.2(4) Most Cited Cases 

Every colored man has a right under the 
Fourteenth Amendment to the constitution, 
U.S.C.A., that in the selection of jurors to pass 
on his life, liberty or property, there shall be 
no exclusion of his race and no discrimination 
against them because of their color. 

Mandamus <©=> 26 
250k26 Most Cited Cases 

Removal of Cases <@= 70 
334k70 Most Cited Cases 

Rev.St. § 641, 28 U.S.C.A. § 74, providing for 
removal into the federal court of any 
prosecution in the state court against any 
person who is denied any right secured to him 
by law, does not apply to a case where two 
colored men were jointly indicted for murder, 
and moved that the venire be modified so as to 
allow one-third of the jury to be composed of 
colored men, which motion was overruled on 
the ground that the court had no authority to 
change the venire, it appearing that it had 
been regularly drawn. 

Removal of Cases <@=> 70 
334k70 Most Cited Cases 

Mandamus may be used to restrain inferior 
courts to keep them within their lawful 
bounds. 

Mandamus <©= 26 
250k26 Most Cited Cases 

Mandamus is an established remedy to oblige 
inferior courts and magistrates to do that 
justice which they are in duty and by the 
virtue of their office, bound to do. 

Mandamus <©=> 28 
250k28 Most Cited Cases 

Mandamus does not lie to control judicial 
discretion, except when that discretion has 

Rev.St. § 641, 28 U.S.C.A. § 74, providing for 
removal when any civil suit or prosecution is 
commenced in a state court for any cause 
against the person who is denied or cannot 
enforce in the judicial tribunals of the state 
any rights secured to him by any law 
providing for the equal civil rights of citizens 
of United States was intended for the 
protection of rights against state action and 
against that alone. 

Removal of Cases <©=? 70 
334k70 Most Cited Cases 

When a statute of the state denies the right of 
a defendant or interposes a bar to his 
enforcing it, in the judicial tribunals, 
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presumption is proper that the tribunals will 
be controlled by it in their decisions in which 
case the defendant may affirm on oath what is 
necessary for removal under statute. 

Removal of Cases <§=> 70 
334k70 Most Cited Cases 

Rev.St. § 641, 28 U.S.C.A. § 74, providing for 
removal when suit or prosecution is 
commenced in state court against person who 
is denied or cannot enforce in the judicial 
tribunals of the state any rights secured to 
him by any law providing for equal civil rights 
of citizens had reference to a legislative denial 
of equality of rights or an inability resulting 
from it. 

Removal of C a s e s <©=> 70 
334k70 Most Cited Cases 

To entitle defendant in prosecution in state 
court to removal to federal court, because of 
denial or impossibility of enforcement of equal 
civil rights, it must appear before trial that 
defendant is denied or cannot enforce his 
equal civil rights in judicial tribunals of the 
state. 

Removal of Cases <©= 70 
334k70 Most Cited Cases 

removal of the case only before trial and not 
after trial has commenced. 

Removal of Cases ®= 95 
334k95 Most Cited Cases 

When an application to remove a cause which 
is removable is made in the proper form and 
no objection is made to the facts on which it is 
found it is the duty of the state court to 
proceed no further in the cause and every step 
subsequently taken in the exercise of 
jurisdiction in the case, whether in the same 
court or in the reviewing court is coram non 
judice. 

Jury •©=? 38 
230k38 Most Cited Cases 

Under Virginia statute, providing that all 
male citizens 21 years of age and not over 60 
who are entitled to vote and hold office are 
made liable to serve as jurors, members of the 
negro race have the right and duty to serve as 
jurors. 

*314 Mr. James G. Field, Attorney-General of 
Virginia, and Mr William J. Robertson for the 
petitioner. 

Mr. Charles Devens and Mr. W. Willoughby, 
contra. 

The privilege of modification of venire by 
which one-third of jury or a portion of it 
should be composed of defendant's race was 
not a right given or secured to defendant by 
the law of the state or by any act of Congress 
or by the Fourteenth Amendment, U.S.C.A., 
for denial of which defendant would be 
entitled to removal to federal court under 
statute. 

Removal of Cases <©=? 79(11) 
334k79(ll) Most Cited Cases 

Under Rev.St. § 641, 28 U.S.C.A. § 74, 
providing for removal when any prosecution is 
commenced in the state court for any cause 
against any person who is denied or cannot 
enforce in the state judicial tribunals any 
right secured to him by any law providing for 
the equal civil rights of citizens, authorizes a 

MR. JUSTICE STRONG delivered the 
opinion of the court. 

The questions presented in this case arise out 
of the following facts: — 

Burwell Reynolds and Lee Reynolds, two 
colored men, were jointly indicted for murder 
in the county court of Patrick County, 
Virginia, at its January Term, 1878. The case 
having been removed into the Circuit Court of 
the State, and brought on for trial, the 
defendants moved the court that the venire, 
which was composed entirely of the white 
race, be modified so as to allow one-third 
thereof to be composed of colored *315 men. 
This motion was overruled on the ground that 
the court 'had no authority to change the 
venire, it appearing (as the record stated) to the 
satisfaction of the court that the venire had 
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been regularly drawn from the jury-box 
according to law.' Thereupon the defendants, 
before the trial, filed their petition, duly 
verified, praying for a removal of the case into 
the Circuit Court of the United States for the 
Western District of Virginia. This petition 
represented that the petitioners were negroes, 
aged respectively seventeen and nineteen 
years, and that the man whom they were 
charged with having murdered was a white 
man. It further alleged that the right secured 
to the petitioners by the law providing for the 
equal civil rights of all the citizens of the 
United States was denied to them in the 
judicial tribunals of the county of Patrick, of 
which county they are natives and citizens; 
that by the laws of Virginia all male citizens, 
twenty-one years of age, and not over sixty, 
who are entitled to vote and hold office under 
the Constitution and laws of the State, are 
made liable to serve as jurors; that this law 
allows the right, as well as requires the duty, 
of the race to which the petitioners belong to 
serve as jurors; yet that the grand jury who 
found the indictment against them, as well as 
the jurors summoned to try them, were 
composed entirely of the white race. The 
petitioners further represented that they had 
applied to the judge of the court, to the 
prosecuting attorney, and to his assistant 
counsel, that a portion of the jury by which 
they were to be tried should be composed in 
part of competent jurors of their own race and 
color, but that this right had been refused 
them. The petition further alleged that a 
strong prejudice existed in the community of 
the county against them, independent of the 
merits of the case, and based solely upon the 
fact that they are negroes, and that the man 
they were accused of having murdered was a 
white man. From that fact alone they were 
satisfied they could not obtain an impartial 
trial before a jury exclusively composed of the 
white race. The petitioners further 
represented that their race had never been 
allowed the right to serve as jurors, either in 
civil or criminal cases, in the county of 
Patrick, in any case, civil or criminal, in 
which their race had been in any way 
interested. They therefore prayed that the 
prosecution might be removed *316 into the 
Circuit Court of the United States. The State 

court denied this prayer, and proceeded with 
the trial, when each of the defendants was 
convicted. The verdicts and judgments were, 
however, set aside, and a motion for a removal 
of the case was renewed on the same petition, 
and again denied. The defendants were then 
tried again separately. One was convicted and 
sentenced, and a bill of exceptions was duly 
signed and made part of the record. In the 
other case the jury disagreed. 

In this stage of the proceedings a copy of the 
record was obtained, the cases were, upon 
petition, ordered to be docketed in the Circuit 
Court of the United States, Nov. 18, 1878, 
which was at its next succeeding term after 
the first application for removal, and a writ of 
habeas corpus cum causa was issued, by virtue of 
which the defendants were taken from the jail 
of Patrick County into the custody of the 
United States marshal, and they are now held 
in jail subject to the control of that court. 

No motion has been made in the Circuit 
Court to remand the prosecutions to the State 
court, but the Commonwealth of Virginia has 
applied to this court for a rule to show cause 
why a mandamus should not issue commanding 
the judge of the District Court of the Western 
District of Virginia, the Hon. Alexander 
Rives, to cause to be redelivered by the 
marshal of said district to the jailer of Patrick 
County the bodies of the said Lee and Burwell 
Reynolds, to be dealt with according to the 
laws of the said Commonwealth. The rule has 
been granted, and Judge Rives has returned 
an answer setting forth substantially the facts 
hereinbefore stated, and averring that the 
indictments were removed into the Circuit 
Court of the United States by virtue of sect. 
641 of the Revised Statutes. 

If the petition filed in the State court before 
trial, and duly verified by the oath of the 
defendants, exhibited a sufficient ground for a 
removal of the prosecutions into the Circuit 
Court of the United States, they were in legal 
effect thus removed, and the writ of habeas 
corpus was properly issued. All proceedings in 
the State court subsequent to the removals 
were coram non judice and absolutely void. 
This, by virtue of the express declaration of 
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sect. 641 of the Revised Statutes, which enacts 
that, 'upon the filing of such petition, all 
further *317 proceedings in the State court 
shall cease, and shall not be resumed except as 
thereinafter provided.' In Gordon v. Longest (16 
Pet. 97), it was ruled by this court that when 
an application to remove a cause (removable) 
is made in proper form, and no objection is 
made to the facts upon which it is founded, 'it 
is the duty of the State court to 'proceed no 
further in the cause,' and every step 
subsequently taken in the exercise of 
jurisdiction in the case, whether in the same 
court or in the Court of Appeals, is coram non 
judice.' To the same effect is Insurance Company 
v. Dunn, 19 Wall. 214. 

It is, therefore, a material inquiry whether 
the petition of the defendants set forth such 
facts as made a case for removal, and 
consequently arrested the jurisdiction of the 
State court and transferred it to the Federal 
court. Sect. 641 of the Revised Statutes 
provides for a removal 'when any civil suit or 
prosecution is commenced in any State court, 
for any cause whatsoever, against any person 
who is denied or cannot enforce in the judicial 
tribunals of the State, or in the part of the 
State where such suit or prosecution is 
pending, any right secured to him by any law 
providing for the equal civil rights of citizens 
of the United States, ' &c. It declares that such 
a case may be removed before trial or final 
hearing. 

Was the case of Lee and Burwell Reynolds 
such a one? Before examining their petition 
for removal, it is necessary to understand 
clearly the scope and meaning of this act of 
Congress. It rests upon the Fourteenth 
Amendment of the Constitution and the 
legislation to enforce its provisions. That 
amendment declares that no State shall make 
or enforce any law which shall abridge the 
privileges or immunities of citizens of the 
United States, nor shall any State deprive any 
person of life, liberty, or property, without due 
process of law, nor deny to any person within 
its jurisdiction the equal protection of the 
laws. It was in pursuance of these 
constitutional provisions that the civil rights 
statutes were enacted. Sects. 1977, 1978, Rev. 

Stat. They enact that all persons within the 
jurisdiction of the United States shall have the 
same right in every State and Territory to 
make and enforce contracts, to sue, be parties, 
give evidence, and to the full and equal 
benefit of all laws and proceedings for the 
security of persons and property *318 as is 
enjoyed by white citizens, and shall be subject 
to like punishment, pains, penalties, taxes, 
licenses, and exactions of every kind, and to 
no other. Sect. 1978 enacts that all citizens of 
the United States shall have the same right in 
every State and Territory as is enjoyed by 
white citizens thereof to inherit, purchase, 
lease, sell, hold, and convey real and personal 
property. The plain object of these statutes, as 
of the Constitution which authorized them, 
was to place the colored race, in respect of civil 
rights, upon a level with whites. They made 
the rights and responsibilities, civil and 
criminal, of the two races exactly the same. 

The provisions of the Fourteenth Amendment 
of the Constitution we have quoted all have 
reference to State action exclusively, and not 
to any action of private individuals. It is the 
State which is prohibited from denying to any 
person within its jurisdiction the equal 
protection of the laws, and consequently the 
statutes partially enumerating what civil 
rights colored men shall enjoy equally with 
white persons, founded as they are upon the 
amendment, are intended for protection 
against State infringement of those rights. 
Sect. 641 was also intended for their 
protection against State action, and against 
that alone. 

It is doubtless true that a State may act 
through different agencies,-either by its 
legislative, its executive, or its judicial 
authorities; and the prohibitions of the 
amendment extend to all action of the State 
denying equal protection of the laws, whether 
it be action by one of these agencies or by 
another. Congress, by virtue of the fifth 
section of the Fourteenth Amendment, may 
enforce the prohibitions whenever they are 
disregarded by either the Legislative, the 
Executive, or the Judicial Department of the 
State. The mode of enforcement is left to its 
discretion. It may secure the right, tha t is, 
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enforce its recognition, by removing the case 
from a State court in which it is denied, into a 
Federal court where it will be acknowledged. 
Of this there can be no reasonable doubt. 
Removal of cases from State courts into courts 
of the United States has been an 
acknowledged mode of protecting rights ever 
since the foundation of the government. Its 
constitutionality has never been seriously 
doubted. But it is still a *319 question 
whether the remedy of removal of cases from 
State courts into the courts of the United 
States, given by sect. 641, applies to all cases 
in which equal protection of the laws may be 
denied to a defendant. And clearly it does not. 
The constitutional amendment is broader than 
the provisions of that section. The statute 
authorizes a removal of the case only before 
trial, not after a trial has commenced. It does 
not, therefore, embrace many cases in which a 
colored man's right may be denied. It does not 
embrace a case in which a right may be denied 
by judicial action during the trial, or by 
discrimination against him in the sentence, or 
in the mode of executing the sentence. But the 
violation of the constitutional provisions, 
when made by the judicial tribunals of a 
State, may be, and generally will be, after the 
trial has commenced. It is then, during or 
after the trial, that denials of a defendant's 
right by judicial tribunals occur. Not often 
until then. Nor can the defendant know until 
then that the equal protection of the laws will 
not be extended to him. Certainly until then 
he cannot affirm that it is denied, or that he 
cannot enforce it, in the judicial tribunals. 

It is obvious, therefore, that to such a case-
that is, a judicial infraction of the 
constitutional inhibitions, after trial or final 
hearing has commenced- sect. 641 has no 
applicability. It was not intended to reach 
such cases. It left them to the revisory power 
of the higher courts of the State, and 
ultimately to the review of this court. We do 
not say that Congress could not have 
authorized the removal of such a case into the 
Federal courts at any stage of its proceeding, 
whenever a ruling should be made in it 
denying the equal protection of the laws to the 
defendant. Upon that subject it is unnecessary 
to affirm any thing. It is sufficient to say now 
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that sect. 641 does not. 

It is evident, therefore, that the denial or 
inability to enforce in the judicial tribunals of 
a State, rights secured to a defendant by any 
law providing for the equal civil rights of all 
persons citizens of the United States, of which 
sect. 641 speaks, is primarily, if not 
exclusively, a denial of such rights, or an 
inability to enforce them, resulting from the 
Constitution or laws of the State, rather than 
a denial first made manifest at the trial of the 
case. In other words, the statute has reference 
*320 to a legislative denial or an inability 
resulting from it. Many such cases of denial 
might have been apprehended, and some 
existed. Colored men might have been, as they 
had been, denied a trial by jury. They might 
have been excluded by law from any jury 
summoned to try persons of their race, or the 
law might have denied to them the testimony 
of colored men in their favor, or process for 
summoning witnesses. Numerous other 
illustrations might be given. In all such cases 
a defendant can affirm, on oath, before trial, 
that he is denied the equal protection of the 
laws or equality of civil rights. But in the 
absence of constitutional or legislative 
impediments he cannot swear before his case 
comes to trial that his enjoyment of all his 
civil rights is denied to him. When he has only 
an apprehension that such rights will be 
withheld from him when his case shall come to 
trial, he cannot affirm that they are actually 
denied, or that he cannot enforce them. Yet 
such an affirmation is essential to his right to 
remove his case. By the express requirement 
of the statute his petition must set forth the 
facts upon which he bases his claim to have 
his case removed, and not merely his belief 
that he cannot enforce his rights at a 
subsequent stage of the proceedings. The 
statute was not, therefore, intended as a 
corrective of errors or wrongs committed by 
judicial tribunals in the administration of the 
law at the trial. 

The petition of the two colored men for the 
removal of their case into the Federal court 
does not appear to have made any case for 
removal, if we are correct in our reading of the 
act of Congress. It did not assert, nor is it 
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claimed now, that the Constitution or laws of 
Virginia denied to them any civil right, or 
stood in the way of their enforcing the equal 
protection of the laws. The law made no 
discrimination against them because of their 
color, nor any discrimination at all. The 
complaint is tha t there were no colored men in 
the jury that indicted them, nor in the petit 
jury summoned to try them. The petition 
expressly admitted that by the laws of the 
State all male citizens twenty-one years of age 
and not over sixty, who are entitled to vote 
and hold office under the Constitution and 
laws thereof, are made liable to serve as 
jurors. And it affirms (what is undoubtedly 
true) that this law allows the right, as *321 
well as requires the duty, of the race to which 
the petitioners belong to serve as jurors. It 
does not exclude colored citizens. 

Now, conceding as we do, and as we 
endeavored to maintain in the case of Strauder 
v. West Virginia (supra, p. 303), that 
discrimination by law against the colored race, 
because of their color, in the selection of 
jurors, is a denial of the equal protection of the 
laws to a negro when he is put upon trial for 
an alleged criminal offence against a State, 
the laws of Virginia make no such 
discrimination. If, as was alleged in the 
argument, though it does not appear in the 
petition or record, the officer to whom was 
intrusted the selection of the persons from 
whom the juries for the indictment and trial of 
the petitioners were drawn, disregarding the 
statute of the State, confined his selection to 
white persons, and refused to select any 
persons of the colored race, solely because of 
their color, his action was a gross violation of 
the spirit of the State's laws, as well as of the 
act of Congress of March 1, 1875, which 
prohibits and punishes such discrimination. 
He made himself liable to punishment at the 
instance of the State and under the laws of the 
United States. In one sense, indeed, his act 
was the act of the State, and was prohibited by 
the constitutional amendment. But inasmuch 
as it was a criminal misuse of the State law, it 
cannot be said to have been such a 'denial or 
disability to enforce in the judicial tribunals of 
the State' the rights of colored men, as is 
contemplated by the removal act. Sect. 641. It 

is to be observed that act gives the right of 
removal only to a person 'who is denied, or 
cannot enforce, in the judicial tribunals of the 
State his equal civil rights. ' And this is to 
appear before trial. When a statute of the 
State denies his right, or interposes a bar to 
his enforcing it, in the judicial tribunals, the 
presumption is fair that they will be controlled 
by it in their decisions; and in such a case a 
defendant may affirm on oath what is 
necessary for a removal. Such a case is clearly 
within the provisions of sect. 641. But when a 
subordinate officer of the State, in violation of 
State law, undertakes to deprive an accused 
party of a right which the statute law accords 
to him, as in the case at bar, it can hardly be 
said that he is denied, or cannot enforce, 'in 
the judicial tribunals of the State ' the rights 
which belong to him. In such a case it ought to 
be presumed *322 the court will redress the 
wrong. If the accused is deprived of the right, 
the final and practical denial will be in the 
judicial tribunal which tries the case, after the 
trial has commenced. If, as in this case, the 
subordinate officer whose duty it is to select 
jurors fails to discharge that duty in the true 
spirit of the law; if he excludes all colored men 
solely because they are colored; or if the 
sheriff to whom a venire is given, composed of 
both white and colored citizens, neglects to 
summon the colored jurors only because they 
are colored; or if a clerk whose duty it is to 
take the twelve names from the box rejects all 
the colored jurors for the same reason,-it can 
with no propriety be said the defendant's right 
is denied by the State and cannot be enforced 
in the judicial tribunals. The court will correct 
the wrong, will quash the indictment or the 
panel, or, if not, the error will be corrected in 
a superior court. We cannot think such cases 
are within the provisions of sect. 641. Denials 
of equal rights in the action of the judicial 
tribunals of the State are left to the revisory 
powers of this court. 

The assertions in the petition for removal, 
that the grand jury by which the petitioners 
were indicted, as well as the jury summoned 
to try them, were composed wholly of the 
white race, and that their race had never been 
allowed to serve as jurors in the county of 
Patrick in any case in which a colored man 
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was interested, fall short of showing that any 
civil right was denied, or that there had been 
any discrimination against the defendants 
because of their color or race. The facts may 
have been as stated, and yet the jury which 
indicted them, and the panel summoned to try 
them, may have been impartially selected. 

Nor did the refusal of the court and of the 
counsel for the prosecution to allow a 
modification of the venire, by which one-third 
of the jury, or a portion of it, should be 
composed of persons of the petitioners own 
race, amount to any denial of a right secured 
to them by any law providing for the equal 
civil rights of citizens of the United States. 
The privilege for which they moved, and 
which they also asked from the prosecution, 
was not a right given or secured to them, or to 
any person, by the law of the State, or by any 
act of Congress, or by the Fourteenth 
Amendment of the Constitution. It is a right to 
which *323 every colored man is entitled, 
that, in the selection of jurors to pass upon his 
life, liberty, or property, there shall be no 
exclusion of his race, and no discrimination 
against them because of their color. But this is 
a different thing from the right which it is 
asserted was denied to the petitioners by the 
State court, viz. a right to have the jury 
composed in part of colored men. A mixed jury 
in a particular case is not essential to the 
equal protection of the laws, and the right to it 
is not given by any law of Virginia, or by any 
Federal statute. It is not, therefore, 
guaranteed by the Fourteenth Amendment, or 
within the purview of sect. 641. 

It follows that the petition for a removal 
stated no facts that brought the case within 
the provisions of this section, and, 
consequently, no jurisdiction of the case was 
acquired by the Circuit Court of the United 
States. In the absence of such jurisdiction the 
writ of habeas corpus, by which the petitioners 
were taken from the custody of the State 
authorities, should not have been issued. The 
Circuit Court has now no authority to hold 
them, and they should be remanded. 

Upon the question whether a writ of 
mandamus is a proper proceeding to enforce the 
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return of the men indicted to the custody of 
the State authorities, little need be said, in 
view of former decisions of this court. Sect. 
688 of the Revised Statutes enacts that the 
Supreme Court shall have power to issue . . . 
writs of mandamus in cases warranted by the 
principles and usages of law, to any courts 
appointed under the authority of the United 
States, or to persons holding office under the 
authority of the United States, where a State 
or an ambassador, or other public minister, or 
a consul or vice-consul, is a party. In what case 
such a writ is warranted by the principles and 
usages of law it is not always easy to 
determine. Its use has been very much 
extended in modern times, and now it may be 
said to be an established remedy to oblige 
inferior courts and magistrates to do that 
justice which they are in duty, and by virtue of 
their office, bound to do. It does not lie to 
control judicial discretion, except when that 
discretion has been abused; but it is a remedy 
when the case is outside of the exercise of this 
discretion, and outside the jurisdiction of the 
court or officer to which or to whom the writ is 
*324 addressed. One of its peculiar and more 
common uses is to restrain inferior courts and 
to keep them within their lawful bounds. 
Bacon's Abridgment, Mandamus, Letter D; 
Tapping on Mandamus, 105; 3 Bl. Com. 110. 
This subject was discussed at length in Ex parte 
Bradley (7 Wall. 364), and what was there said 
renders unnecessary any discussion of it now. 
To that discussion we refer. In our judgment it 
vindicates the use of a writ of mandamus in 
such a case as the present. 

The writ will, therefore, be awarded; and it is 

So ordered. 

Separate opinion of MR. JUSTICE FIELD, in 
which MR. JUSTICE CLIFFORD concurred. 

I concur in the judgment of the court that the 
prisoners, Lee and Burwell Reynolds, must be 
returned to the officers of Virginia, from 
whose custody they were taken; that the 
prosecution against them must be remanded 
to the State court from which it was removed; 
and that a mandamus to the district judge of the 
Western District of Virginia is the appropriate 

to Orig. U.S. Govt. Works 

Wfestlaw 



100 U.S. 313 (Mem) 
(Cite as : 100 U.S. 313, *324) 

FOR EDUCATIONAL USE ONLY Page 9 

remedy to effect these ends. But as I do not 
agree with all the views expressed in the 
opinion of the court, and there are other 
reasons equally cogent with those given for 
the decision rendered, I deem it proper to state 
at length the grounds of my concurrence. 

The prisoners were jointly indicted in a 
county court for the crime of murder. They are 
colored men, and the person alleged to have 
been murdered was a white man. On being 
arraigned they pleaded not guilty, and on 
their demand were remanded to the Circuit 
Court of the county for trial. When brought 
before that court, at the April Term of 1878, 
they moved that the venire of jurors, then 
composed entirely of persons of the white race, 
should be modified so as to allow one-third of 
the venire to be composed of persons of their 
own race. This motion was denied, on the 
ground that the court had no authority to 
change the venire, and that it satisfactorily 
appeared that the jurors had been regularly 
drawn from the jury-box according to law. The 
accused then presented a petition for the 
removal of the prosecution to the Circuit 
Court *325 of the United States for the 
Western District of Virginia, setting forth the 
pendency of the criminal prosecution against 
them, and alleging, in substance, that rights, 
secured by the law providing for the equal 
civil rights of all citizens of the United States, 
were denied to them by the judicial tribunals 
of the county, inasmuch as their application 
for a mixed jury had been refused. It further 
alleged that a strong prejudice existed in the 
community of the county against them, 
independent of the merits of their case, on the 
ground that they were colored persons, and 
the one whom they were charged to have 
murdered was a white man; and that from this 
fact alone they were satisfied they could not 
obtain an impartial trial before a jury 
composed exclusively of persons of the white 
race. 

The prayer of this petition was denied and the 
prisoners were tried separately and convicted 
of murder, one in the first and the other in the 
second degree. Both obtained new trials, one 
by the action of the court of original 
jurisdiction, and the other by that of the Court 

of Appeals on a writ of error. 

At the October Term of 1878 they were a 
second time brought up for trial, and before 
the jury were impanelled again moved the 
court to remove the prosecution to the Circuit 
Court of the United States, upon the petition 
presented at the April Term; but the motion, 
as before, was denied. They were then tried 
separately. In one case, the jury disagreed, 
and the prisoner was remanded to jail to await 
another trial. In the other case, the prisoner 
was convicted of murder in the second degree, 
and his punishment was fixed by the jury at 
eighteen years' confinement in the 
penitentiary. 

While the prisoners were held in jail, one of 
them to be again tried, and the other until he 
could be removed to the penitentiary under his 
sentence, they procured from the clerk of the 
court a copy of the record of the proceedings 
against them, which they presented to the 
Circuit Court of the United States for the 
Western District of Virginia, then held by 
Alexander Rives, the district judge, with the 
petition for removal presented to the State 
court, and prayed that the prosecutions should 
be there docketed and proceeded with. That 
court granted the petition, directed the cases 
to be placed *326 on its docket, and authorized 
the clerk to issue a writ of habeas corpus cum 
causa to the marshal of the district, requiring 
him to take the petitioners into his custody, 
and summon for their trial twenty-five jurors 
to attend at the next term of the court. A writ 
of habeas corpus cum causa was accordingly 
issued. Pursuant to its command, the prisoners 
were removed from the custody of the jailer 
and taken into the custody of the marshal. 
Thereupon the Commonwealth of Virginia 
presented a petition to this court praying for a 
writ of mandamus to be directed to the district 
judge, commanding him to order the marshal 
to redeliver the prisoners to her authorities, 
upon the ground that the judge in his 
proceedings had transcended the jurisdiction 
of his court, and undertaken the exercise of 
powers not vested by any law of the United 
States in him or the court held by him. Upon 
its presentation at the last term an order was 
issued to the judge to show cause why the writ 
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should not issue as prayed. His return admits 
the facts as stated, and justifies his action on 
the ground that the refusal of the State court 
to set aside the venire summoned for the trial 
of the prisoners, and to give them a jury 
composed in part of their own race and color, 
was a denial to them of 'the equal protection 
of the laws,' and brought their cases within 
the provisions of the Revised Statutes for the 
removal of criminal prosecutions from the 
State to the Federal courts. The Attorney-
General of the Commonwealth contending 
that the return is insufficient to justify his 
action, now moves that the writ be issued a 
prayed. 

The application of Virginia is resisted by a 
denial of the jurisdiction of this court to issue 
a writ to the district judge in the case; a denial 
made not only by the counsel for the prisoners, 
who has been permitted to appear in their 
behalf, though the proceeding is one directly 
between the Commonwealth and the district 
judge, but by the Attorney-General, who has 
appeared, though not officially, for that 
officer. The ground of the denial is that the 
writ can be issued by this court only in the 
exercise or in aid of its appellate jurisdiction, 
and that the writ is here prayed in a 
proceeding which is not appellate but original, 
because it has its commencement in the 
presentation of the petition of the 
Commonwealth. *327 

It is undoubtedly true that, except in cases 
where, under the Constitution, this court has 
original jurisdiction, the writ can be issued 
only in the exercise or in aid of its appellate 
authority. This was held as long ago as the 
case of Marbury v. Madison, decided in 1803, 
and the doctrine has been adhered to ever 
since; for the obvious reason that, the 
jurisdiction of the court being original in only 
a few enumerated cases, all exercise of power 
in other cases must be in virtue of its 
appellate jurisdiction. That jurisdiction may, 
however, be called into exercise in various 
ways. The term 'appellate' in the Constitution 
is not used in a restricted sense, but in the 
broadest sense, as embracing the power to 
review and correct the proceedings of 
subordinate tribunals brought before it for 

examination in the modes provided by law. 
Congress has prescribed the mode or process 
by which such proceedings shall be brought 
before the court. In equity cases, it is by a 
simple notice that an appeal is taken from the 
decree or proceeding sought to be reviewed; in 
common- law cases, it is generally by writ of 
error; in some cases it is by a writ of 
prohibition, and in some by tha t of certiorari, 
or of mandamus. The mode is one resting 
entirely in the discretion of Congress. The 
Judiciary Act of 1789, passed a t the first 
session of Congress after the adoption of the 
Constitution, declared that the Supreme Court 
should have appellate jurisdiction from the 
circuit courts and from courts of the several 
States in certain cases, and should 'have 
power to issue writs of prohibition to the 
district courts, when proceeding as courts of 
admiralty and maritime jurisdiction, and 
writs of mandamus in cases warranted by the 
principles and usages of law, to any courts 
appointed or persons holding office under the 
authority of the United States. ' 

In Marbury v. Madison it was held that the 
authority given by the act to issue the writ of 
mandamus to public officers was not warranted 
by the Constitution, the court observing that 
it was an essential criterion of appellate 
jurisdiction that it revises and corrects 
proceedings in a cause already instituted, and 
does not create the cause; and that although 
the writ might be directed to courts, yet to 
issue it to an officer for the delivery of a paper 
was in effect the same as to sustain *328 an 
original action for that paper; and, therefore, 
seemed to belong not to appellate, but to 
original jurisdiction. The case in which this 
language was used was an application to the 
court to compel Mr. Madison, then Secretary 
of State, to deliver to Mr. Marbury, as justice 
of the peace, a commission which had been 
signed by President Adams and transmitted to 
the predecessor in office of the Secretary, to be 
delivered to the appointee. There was, 
therefore, no action of an inferior tribunal 
brought up for review, the proceeding being 
merely to compel an executive officer to 
perform a ministerial act in which a citizen 
was interested. The language must, therefore, 
be limited by the facts of the case. It was not 
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intended to deny the authority of this court to 
issue the writ to public officers, when the case 
is one in which it can exercise original 
jurisdiction; and probably to avoid such an 
inference the addition was made to the clause 
we have cited which now appears in the 
Revised Statutes, so as to allow the writ to 
issue to public officers only 'where a State or 
an ambassador or other public minister or a 
consul or vice-consul is a party, ' - that is, in 
cases where the court has original jurisdiction. 
Indeed, it is only by such writ that the original 
jurisdiction of this court can in many cases be 
exercised. Commonwealth of Kentucky v. Dennison 
, 24 How. 66. Nor was the language intended 
to deny that this court can issue the writ to 
judicial officers where the object is to revise 
and correct their action in legal proceedings 
pending in the courts held by them. Though 
the writ to a subordinate or inferior court may 
be addressed to the court as such, it is usually 
directed to the judge thereof, or, if the court is 
composed of several judges, to such one or 
more of them as may be authorized to hold its 
sessions or participate in holding them. The 
reason assigned is that, in case of disobedience 
to the writ, the authority to enforce it is 
exercised over the judges personally who are 
vested with the power of exercising the 
functions of the court. High, Extraordinary 
Legal Remedies, sect. 275. In the present case, 
the writ is asked against the district judge 
who, whilst holding the Circuit Court of the 
Western District of Virginia, made the order 
which is the subject of complaint, and who, if 
the writ be granted, will be able to hold that 
court and carry out its command. There is no 
sound objection to its issue in this form.*329 

The writ being one of the modes provided by 
Congress for the exercise of our appellate 
jurisdiction, the question whether it should be 
issued in this case is not difficult of solution if, 
as contended by the Commonwealth of 
Virginia, the Circuit Court, in taking the 
prisoners from the custody of her authorities, 
transcended its jurisdiction. To review that 
action and set aside what was done under it, 
the writ is sought. The jurisdiction invoked is, 
in its nature, appellate; and there is no other 
mode provided for its exercise in the case at 
bar than by the writ prayed. Though the 

petition is the first step taken by the 
Commonwealth against the judge, the 
proceeding is not on that account an original 
suit. The petition is merely the process by 
which our appellate jurisdiction is invoked. 

It is well settled that the writ of mandamus 
will issue to correct the action of subordinate 
or inferior courts or judicial officers, where 
they have exceeded their jurisdiction, and 
there is no other adequate remedy. 'It issues,' 
says Blackstone, 'to the judges of any inferior 
court, commanding them to do justice 
according to the powers of their office, 
whenever the same is delayed. For it is the 
peculiar business of the Court of King's Bench 
to superintend all inferior tribunals, and 
therein to enforce the due exercise of those 
judicial or ministerial powers with which the 
crown or the legislature have invested them; 
and this not only by restraining their excesses, 
but also by quickening their negligence and 
obviating the denial of justice.' 3 Bl. Com. 
110. 

It is in accordance, therefore, with the 
principles and usages of law that this court 
should issue a mandamus in the cases here 
enumerated, and thus supervise the 
proceedings of inferior courts where there is a 
legal right and there is no other existing legal 
remedy. 'It is upon this ground,' says Mr. 
Justice Nelson, ' that the remedy has been 
applied from an early day,-indeed, since the 
organization of courts and the admission of 
attorneys to practise therein down to the 
present t ime,-to correct the abuses of the 
inferior courts in summary proceedings 
against their officers, and especially against 
the attorneys and counsellors of the courts. 
The order disbarring them, or subjecting them 
to fine or imprisonment, is not reviewable by 
writ *330 of error, it not being a judgment in 
the sense of the law for which this writ will 
lie. Without, therefore, the use of the writ of 
mandamus, however flagrant the wrong 
committed against these officers, they would 
be destitute of any redress.' Ex parte Bradley, 7 
Wall. 364. See also Ex parte Robinson, 19 id. 
505. 

And so in the case at bar, without the use of 
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this writ the greatest possible injury would be 
inflicted upon the Commonwealth of Virginia, 
without any redress, if the Circuit Court, as 
contended, transcended its jurisdiction. In no 
case, therefore, could the writ be more 
properly issued in the interests of justice, 
order, and good government. Nor was there 
any necessity for a previous demand upon that 
court, in the way of a motion to remand the 
prisoners. While the authorities, says Mr. 
High, in his valuable treatise on the law of 
mandamus, are not altogether reconcilable as to 
the necessity of a previous demand and refusal 
to perform the act which it is sought to coerce, 
a distinction is made between the cases where 
the duties to be enforced are of a public 
nature, affecting the public at large, and those 
where the duties are of a private nature, 
affecting only the rights of individuals. 'And 
while,' continues the author, 'in the latter 
class of cases, where the person aggrieved 
claims the immediate and personal benefit of 
the act or duty whose performance is sought, 
demand and refusal are held to be necessary 
as a condition precedent to relief by mandamus; 
in the former class, the duty being strictly of a 
public nature, not affecting individual 
interests, and there being no one specially 
empowered to demand its performance, there 
is no necessity for a literal demand and 
refusal. In such cases the law itself stands in 
lieu of a demand, and the omission to perform 
the required duty in place of a refusal.' 
Extraordinary Legal Remedies, sect. 13. 

In this case not only was the duty required of 
the Circuit Court one of a public nature, in 
which the Commonwealth of Virginia is 
interested, but it would have been a useless 
ceremony to move for an order remanding the 
prisoners to her authorities, in the face of its 
direction to the marshal to take them into 
custody, and its order to docket and proceed 
with the prosecution against them in the 
Circuit Court of the United *331 States, and 
the justification of this action contained in the 
return of the judge. 

The preliminary objections to the exercise of 
our jurisdiction being disposed of, we are 
brought to the important inquiry, whether the 
action of the Circuit Court, in taking the 

prisoners from the custody of the authorities of 
Virginia, was authorized under the laws of the 
United States. The mandamus prayed is to 
compel the return of the prisoners, as already 
stated; but the validity of the order directing 
the marshal to take them into his custody 
depends upon the legality of the removal of 
the prosecution from the State to the Federal 
court. The order to the marshal was the 
necessary sequence of assuming jurisdiction of 
the prosecution. The legality of the removal is, 
therefore, the question for determination. Its 
legality is denied by Virginia on two grounds: 
1st, that the act of Congress (Rev. Stat., sect. 
641), upon the provisions of which the 
respondent relies, does not authorize the 
removal; and, 2d, that the act, in authorizing 
a criminal prosecution for an offence against a 
law of the State to be, before trial, removed 
from a State court to a Federal court, is 
unconstitutional and void. In my opinion, both 
of these grounds are well taken. 

Sect. 641 of the Revised Statutes, re-enacting 
provisions of previous statutes, in terms 
provides in certain cases for the removal to the 
circuit courts of the United States of criminal 
prosecutions commenced in a State court. It 
declares that 'when any civil suit or criminal 
prosecution is commenced in any State court, 
for any cause whatsoever, against any person 
who is denied or cannot enforce in the judicial 
tribunals of the State, or in any part of the 
State where such suit or prosecution is 
pending, any right secured to him by any law 
providing for the equal rights of citizens of the 
United States, or of all persons within the 
jurisdiction of the United States, or against 
any officer, civil or military, or other person, 
for any arrest or imprisonment or other 
trespass, or wrongs, made or committed by 
virtue of or under color of authority derived 
from any law providing for equal rights as 
aforesaid, or for refusing to do any act on the 
ground that it would be inconsistent with such 
law, such suit or prosecution may, upon the 
petition of such defendant filed in said State 
court, at any time before the trial *332 or 
final hearing of the cause, stating the facts 
and verified by oath, be removed for trial into 
the next circuit court to be held in the district 
where it is pending. Upon the filing of such 
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petition all further proceedings in the State 
courts shall cease.' The section also provides 
for furnishing the Circuit Court with copies of 
the process, pleadings, and proceeding of the 
State court. A subsequent section provides for 
the issue in such cases of a writ of habeas 
corpus cum causa to remove the accused, when 
in actual custody upon process of the State 
court, to the custody of the marshal of the 
United States. 

By this enactment it appears that, in order to 
obtain a removal of a prosecution from a State 
to a Federal court,-except where it is against 
a public officer or other person for certain 
trespasses or conduct not material to consider 
in this connection,-the petition of the accused 
must show a denial of, or an inability to 
enforce in the tribunals of the State, or of that 
part of the State where the prosecution is 
pending, some right secured to him by the law 
providing for the equal rights of citizens or 
persons within the jurisdiction of the United 
States. But how must the denial of a right 
under such a law, or the accused's inability to 
enforce it in the judicial tribunals of the State, 
be made to appear? So far as the accused is 
concerned, the law requires him to state and 
verify the facts, and from them the court will 
determine whether such denial or inability 
exists. His naked averment of such denial or 
inability can hardly be deemed sufficient; if it 
were so, few prosecutions would be retained in 
a State court for insufficient allegations when 
the accused imagined he would gain by the 
removal. Texas v. Gaines, 2 Woods, 344. There 
must be such a presentation of facts as to lead 
the court to the conclusion that the averments 
of the accused are well founded. There are 
many ways in which a person may be denied 
his rights, or be unable to enforce them in the 
tribunals of a State. The denial or inability 
may arise from direct legislation, depriving 
him of their enjoyment or the means of their 
enforcement, or discriminating against him or 
the class, sect, or race to which he belongs. 
And it may arise from popular prejudices, 
passions, or excitement, biassing the minds of 
jurors and judges. Religious *333 animosities, 
political controversies, antagonisms of race, 
and a multitude of other causes will always 
operate, in a greater or less degree, as 

impediments to the full enjoyment and 
enforcement of civil rights. We cannot think 
that the act of Congress contemplated a denial 
of, or an inability to enforce, one's rights from 
these latter and similar causes, and intended 
to authorize a removal of a prosecution by 
reason of them from a State to a Federal court. 
Some of these causes have always existed in 
some localities in every State, and the remedy 
for them has been found in a change of the 
place of trial to other localities where like 
impediments to impartial action of the 
tribunals did not exist. The Civil Rights Act, 
to which reference is made in the section in 
question, was only intended to secure to the 
colored race the same rights and privileges as 
are enjoyed by white persons: it was not 
designed to relieve them from those obstacles 
in the enjoyment of their rights to which all 
other persons are subject, and which grow out 
of popular prejudices and passions. 

The denial of rights or the inability to enforce 
them, to which the section refers, is, in my 
opinion, such as arises from legislative action 
of the State, as, for example, an act excluding 
colored persons from being witnesses, making 
contracts, acquiring property, and the like. 
With respect to obstacles to the enjoyment of 
rights arising from other causes, persons of the 
colored race must take their chances of 
removing or providing against them with the 
rest of the community. 

This conclusion is strengthened by the 
provisions of the Fourteenth Amendment to 
the Constitution. The original Civil Rights Act 
was passed, it is true, before the adoption of 
that amendment; but great doubt was 
expressed as to its validity, and to obtain 
authority for similar legislation, and thus 
obviate the objections which had been raised 
to its first section, was one of the objects of the 
amendment. After its adoption the Civil 
Rights Act was re-enacted, and upon the first 
section of that amendment it rests. That 
section is directed against the State. Its 
language is that 'no State shall make or enforce 
any law which shall abridge the privileges or 
immunities of citizens of the United States; 
nor shall any State deprive any person of life, 
liberty, or property without due *334 process 
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of law, nor deny to any person within its 
jurisdiction the equal protection of the laws.' 
As the State, in the administration of its 
government, acts through its executive, 
legislative, and judicial departments, the 
inhibition applies to them. But the executive 
and judicial departments only construe and 
enforce the laws of the State; the inhibition, 
therefore, is in effect against passing and 
enforcing any laws which are designed to 
accomplish the ends forbidden. If an executive 
or judicial officer exercises power with which 
he is not invested by law, and does 
unauthorized acts, the State is not responsible 
for them. The action of the judicial officer in 
such a case, where the rights of a citizen under 
the laws of the United States are disregarded, 
may be reviewed and corrected or reversed by 
this court: it cannot be imputed to the State, 
so as to make it evidence that she in her 
sovereign or legislative capacity denies the 
rights invaded, or refuses to allow their 
enforcement. It is merely the ordinary case of 
an erroneous ruling of an inferior tribunal. 
Nor can the unauthorized action of an 
executive officer, impinging upon the rights of 
the citizen, be taken as evidence of her 
intention or policy so as to charge upon her a 
denial of such rights. 

If these views are correct, no cause is shown 
in the petition of the prisoners that justified a 
removal of the prosecutions against them to 
the Federal court. No law of Virginia makes 
any discrimination against persons of the 
colored race, or excludes them from the jury. 
The law respecting jurors provides that 'all 
male citizens, twenty-one years of age and not 
over sixty, who are entitled to vote and hold 
office under the Constitution and laws of the 
State, ' with certain exemptions not material 
to the question presented, may be jurors; and 
it authorizes an annual selection in each 
county, by the county judge, from the citizens 
at large, of from one to three hundred persons, 
whose names are to be placed in a box, and 
from them the jurors, grand and petit, of the 
county are to be drawn. There is no restriction 
placed upon the county judge in selecting 
them, except that they shall be such as he 
shall think 'well qualified to serve as jurors, 
being persons of sound judgment and free from 
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legal exception.' The mode thus provided, 
properly carried out, cannot fail to secure 
competent jurors. *335 Certain it is that no 
rights of the prisoners are denied by this 
legislation. The application to the State court, 
upon the refusal of which the petition was 
presented, was for a venire composed of one-
third of their race,-a proceeding wholly 
inadmissible in any jury system which obtains 
in the several States. 

From the return of the district judge it would 
seem that in his judgment the presence of 
persons of the colored race on the jury is 
essential to secure to them the 'equal 
protection of the laws;' but how this conclusion 
is reached is not apparent, except upon the 
general theory that such protection can only 
be afforded to parties when persons of the 
class to which they belong are allowed to sit 
on their juries. The correctness of this theory 
is contradicted by every day's experience. 
Women are not allowed to sit on juries; are 
they thereby denied the equal protection of 
the laws? Foreigners resident in the country 
are not permitted to act as jurors, yet they are 
protected in their rights equally with citizens. 
Persons over sixty years of age in Virginia are 
disqualified as jurors, yet no one will pretend 
that they do not enjoy the equal protection of 
the laws. If when a colored person is indicted 
for a criminal offence it is essential, to secure 
to him the equal protection of the laws, that 
persons of his race should be on the jury by 
which he is tried, it would seem that the 
presence of such persons on the bench should 
be equally essential where the court consists 
of more than one judge; and that if it should 
consist of only a single judge, such protection 
would be impossible. To such an absurd result 
does the doctrine lead, which the Circuit Court 
announced as controlling its action. 

The equality of protection assured by the 
Fourteenth Amendment to all persons in the 
State does not imply that they shall be 
allowed to participate in the administration of 
its laws, or to hold any of its offices, or to 
discharge any duties of a public trust. The 
universality of the protection intended 
excludes any such inference. Were this not so, 
aliens resident in the country, or temporarily 
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here, of whom there are many thousands in 
each State, would be without that equal 
protection which the amendment declares that 
no State shall deny to any person within its 
jurisdiction. *336 

It follows from these views as to the meaning 
and purpose of the act of Congress that the 
removal of the prosecution in this case from 
the State to the Federal court is unauthorized 
by it; and that the order of the Circuit Court 
to the marshal to take the prisoners from the 
custody of the State authorities is illegal and 
void. 

The second objection of the Commonwealth to 
the legality of the removal is equally 
conclusive. The prosecution is for the crime of 
murder, committed within her limits, by 
persons and at a place subject to her 
jurisdiction. The offence charged is against her 
authority and laws, and she alone has the 
right to inquire into its commission, and to 
punish the offender. Murder is not an offence 
against the United States, except when 
committed on an American vessel on the high 
seas, or in some port or haven without the 
jurisdiction of the State, or in the District of 
Columbia, or in the Territories, or at other 
places where the national government has 
exclusive jurisdiction. The offence within the 
limits of a State, except where jurisdiction has 
been ceded to the United States, is as much 
beyond the jurisdiction of these courts as 
though it had been committed on another 
continent. The prosecution of the offence in 
such a case does not, therefore, arise under the 
Constitution and laws of the United States; 
and the act of Congress which attempts to give 
the Federal courts jurisdiction of it is, to my 
mind, a clear infraction of the Constitution. 
That instrument defines and limits the 
judicial power of the United States. 

It declares, among other things, tha t the 
judicial power shall extend to cases in law and 
equity arising under the Constitution, laws, 
and treaties of the United States, and to 
various controversies to which a State is a 
party; but it does not include in its 
enumeration controversies between a State 
and its own citizens. There can be no ground, 

therefore, for the assumption by a Federal 
court of jurisdiction of offences against the 
laws of a State. The judicial power granted by 
the Constitution does not cover any such case 
or controversy. And whilst it is well settled 
that the exercise of the power granted may be 
extended to new cases as they arise under the 
Constitution and laws, the power itself cannot 
be enlarged by *337 Congress. The 
Constitution creating a government of limited 
powers puts a bound upon those which are 
judicial as well as those which are legislative, 
which cannot be lawfully passed. 

This view would seem to be conclusive 
against the validity of the attempted removal 
of the prosecution in this case from the State 
court. The Federal court could not in the first 
instance have taken jurisdiction of the offence 
charged, and summoned a grand jury to 
present an indictment against the accused; 
and if it could not have taken jurisdiction at 
first, it cannot do so upon a removal of the 
prosecution to it. The jurisdiction exercised 
upon the removal is original and not 
appellate, as is sometimes erroneously 
asserted; for, as stated by Chief Justice 
Marshall in Marbury v. Madison, already cited, 
it is of the essence of appellate jurisdiction 
that it revises and corrects proceedings 
already had. The removal is only an indirect 
mode by which the Federal court acquires 
original jurisdiction. Railway Company v. 
Whitton, 13 Wall. 270. 

The Constitution, it is to be observed, in the 
distribution of the judicial power, declares 
that in the cases enumerated in which a State 
is a party the Supreme Court shall have 
original jurisdiction. Its framers seemed to 
have entertained great respect for the dignity 
of a State which was to remain sovereign, at 
least in its reserved powers, notwithstanding 
the new government, and therefore provided 
that when a State should have occasion to 
seek the aid of the judicial power of the new 
government, or should be brought under its 
subjection, that power should be invoked only 
in its highest tribunal. It is difficult to believe 
that the wise men who sat in the convention 
which framed the Constitution and advocated 
its adoption ever contemplated the possibility 
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of a State being required to assert its 
authority over offenders against its laws in 
other tribunals than those of its own creation, 
and least of all in an inferior tribunal of the 
new government. I do not think I am going too 
far in asserting that had it been supposed a 
power so dangerous to the independence of the 
States, and so calculated to humiliate and 
degrade them, lurked in any of the provisions 
of the Constitution, that instrument would 
never have been adopted. 

There are many other difficulties in 
maintaining the position *338 of the Circuit 
Court, which the counsel of the accused and 
the Attorney-General have earnestly 
defended. If a criminal prosecution of an 
offender against the laws of a State can be 
transferred to a Federal court, what officer is 
to prosecute the case? Is the attorney of the 
Commonwealth to follow the case from his 
county, or will the United States district 
attorney take charge of it? Who is to summon 
the witnesses and provide for their fees? In 
whose name is judgment to be pronounced? If 
the accused is convicted and ordered to be 
imprisoned, who is to enforce the sentence? If 
he is deemed worthy of executive clemency, 
who is to exercise i t , - the Governor of the 
State, or the President of the United States? 
Can the President pardon for an offence 
against the State? Can the Governor release 
from the judgment of a Federal court? These 
and other questions which might be asked 
show, as justly observed by the counsel of 
Virginia, the incongruity and absurdity of the 
attempted proceeding. 

the Revised Statutes. That great act was 
penned by Oliver Ellsworth, a member of the 
convention which framed the Constitution, 
and one of the early chief justices of this court. 
It may be said to reflect the views of the 
founders of the Republic as to the proper 
relations between the Federal and State 
courts. It gives to the Federal courts the 
ultimate decision of Federal questions, 
without infringing upon the dignity and 
independence of the State courts. By it 
harmony between them is secured, the rights 
of both Federal and State governments 
maintained, and every privilege and 
immunity which the accused could assert 
under either can be enforced. 

END OF DOCUMENT 

Undoubtedly, if in the progress of a criminal 
prosecution, as well as in the progress of a 
civil action, a question arise as to any matter 
under the Constitution and laws of the United 
States, upon which the defendant may claim 
protection, or any benefit in the case, the 
decision thereon may be reviewed by the 
Federal judiciary, which can examine the case 
so far, and so far only, as to determine the 
correctness of the ruling. If the decision be 
erroneous in that respect, it may be reversed 
and a new trial had. Provision for such 
revision was made in the twenty-fifth section 
of the Judiciary Act of 1789, and is retained in 
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Supreme Court of the United States 

ALLGEYER et al. 
v. 

STATE OF LOUISIANA. 

No. 446. 

March 1, 1897. 

In Error to the Supreme Court of the State of 
Louisiana. 

**427 *579 The legislature of Louisiana, in 
the year 1894, passed an act known as Act No. 
66 of the acts of that year. It is entitled 'An 
act to prevent persons, corporations or firms 
from dealing with marine insurance 
companies that have not complied with law.' 

FOR EDUCATIONAL USE ONLY Page 1 

be sued for in any competent court by the 
attorney general for the benefit of the charity 
hospitals in New Orleans and Shreveport.' 

By reason of the provisions of this act, the 
state of Louisiana on the 21st of December, 
1894, filed its petition in one of the courts of 
first instance for the parish of Orleans, and 
alleged, in substance, that the defendants, E. 
Allgeyer & Co., had violated the statute by 
mailing in New Orleans a letter of advice or 
certificate of marine insurance on the 27th of 
October, 1894, to the Atlantic Mutual 
Insurance Company of New York, advising 
that company of the shipment of 100 bales of 
cotton to foreign ports in accordance with the 
terms of an open marine policy, etc. The state 
sought to recover for three violations of the act 
the sum of $3,000. 

The act reads as follows: 'Be it enacted by 
the general assembly of the state of Louisiana, 
tha t any person, firm or corporation who shall 
fill up, sign or issue in this state any 
certificate of insurance under an open marine 
policy, or who in any manner whatever does 
any act in this state to effect for himself, or for 
another, insurance on property then in this 
state, in any marine insurance company which 
has not complied in all respects with the laws 
of this state, shall be subject to a fine of one 
thousand dollars for each offense, which shall 

The defendants filed an answer, in which, 
among other things, they averred that the 
above-named act was unconstitutional, in that 
it deprived them of their property without due 
process of law, and denied them the equal 
protection of *580 the laws, in violation of the 
constitution of the state of Louisiana and also 
of the constitution of the United States. They 
also set up that the business concerning which 
defendants were sought to be made liable, and 
the contracts made in reference to such 
business, were beyond the jurisdiction of the 
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state of Louisiana, and that the defendants 
were not amendable to any penalties imposed 
by its laws; that the contracts of insurance 
made by defendants were made with an 
insurance company in the state of New York, 
where the premiums were paid, and where the 
losses thereunder, if any, were also to be paid; 
that the contracts were New York contracts, 
and that under the constitution of the United 
States the defendants had the right to do and 
perform any act or acts within the state of 
Louisiana which might be necessary and 
proper for the execution of those contracts; and 
that, in so far as Act No. 66 of the general 
assembly of the state of Louisiana of the year 
1894 might be construed to prevent or 
interfere with the execution of such contracts, 
the same was unconstitutional, and in 
violation of the constitution of both the state 
of Louisiana and the United States. 

The case was tried upon an agreed statement 
of facts, as follows: The Atlantic Mutual 
Insurance Company is a corporation, created 
by the laws of the state of New York and 
domiciled and carrying on business in that 
state, and the defendants made a contract 
with that company for an open policy of 
marine insurance for $200,000, on account of 
themselves, and to cover cotton in bales 
purchased and shipped by them on which 
drafts might be drawn for the purchaser upon 
'Whom it might Concern.' By the terms of the 
policy, among other things, it was stated: 
'Shipments applicable to this policy, to be 
reported to this company by mail or telegraph 
the day purchased, warranted not to cover 
cotton in charge of carriers on shore or during 
inland transportation. No risk is to be insured 
by this policy until a letter signed by , 
and addressed to the president of this 
company, detailing the name of the vessel, 
particulars of the shipment, with description 
of the property and amount to be insured, is 
deposited in the post office at , which 
must be done *581 while the property is in 
good safety, and in all cases prior to the 
departure of the risk from ; a duplicate of 
such letter to be sent by the following mail. A 
new and separate policy to be issued for each 
risk, the premium on which is to be paid in 
cash upon the delivery of such policy in New 
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York to E. Allgeyer & Company.' 

The Atlantic Mutual Insurance Company is 
engaged in the business of marine insurance, 
and has appointed no agent in the state of 
Louisiana, and has not complied with the 
conditions required by the laws of that state 
for the doing of business within the same by 
insurance companies incorporated and 
domiciled out of the state. 

On the 23d of October, 1894, the defendants 
mailed to that company a communication, 
stating insurance was wanted by defendants 
for account of same (the open policy); loss, if 
any, payable at Paris, in French currency, etc., 
for $3,400 on 100 bales of cotton, which, at the 
time of the communication, were within the 
state of Louisiana. The premiums to be paid 
under the contract of insurance, and the loss 
or losses under the same, were payable in the 
city of New York, the premiums being 
remitted by the defendants from New Orleans 
by exchange. 

Defendants are exporters of cotton from the 
port of New Orleans to ports in Great Britain 
and on the continent of Europe. They sell 
cotton in New Orleans to purchasers at said 
ports. For the price of every sale of cotton 
made by them they, in accordance with the 
general custom of business, draw a bill of 
exchange against the purchaser, attaching to 
the same the bill of lading for the cotton and 
an order on the Atlantic Mutual Insurance 
Company for a new and separate policy of 
insurance, spoken of in the open policy, and 
the form of the said order is as follows: 

'Attached to draft No. on , from E. 
Allgeyer & Co., New Orleans, 189, to Atlantic 
Mutual Ins. Co., New York. 

'Marks and numbers, . 

'Please deliver to or order special policy 
for*582 $ on bales cotton, per 

, from New Orleans to . 

'Respectfully, 

'[Signed] E. Allgeyer & Co., 
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'Per 

This bill of exchange, with the bill of lading 
attached, is sometimes negotiated with banks 
in the city of New York; sometimes it is not 
negotiated a t all, but forwarded direct for 
collection from the purchaser of the cotton. 
The bill of exchange, with bill of lading and 
order for insurance attached, in either case is 
sent from New Orleans first to New York, 
where, after its negotiation or before being 
forwarded from thence for collection, the order 
for insurance is presented to the Atlantic 
Mutual Insurance Company. Upon this 
showing the insurance company in New York 
issues and delivers to the holder of the 
exchange and bill of lading when the former 
has been negotiated, or to the agent of 
defendant when the exchange has not been 
negotiated, a new and a separate policy of 
insurance for the cotton, in accordance with 
the contract made with the defendants and 
evidenced by the policy above mentioned and 
described. This new and separate policy, when 
received, is attached to the bill of exchange. 
The exchange cannot be negotiated in New 
York, unless it is accompanied by both the bill 
of lading and order for insurance, and unless 
the new and separate policy issued by the 
company is attached to it the purchaser of the 
cotton is under no obligation to pay the bill 
drawn on him for the price of the cotton. The 
new and separate policy delivered to the 
holder of the exchange and bill of lading in 
New York, or to defendants' agent there, as 
the case may be, is for the benefit of the 
holder of the latter, or of defendants, 
according as the exchange has been negotiated 
or not. The holder of the exchange becomes 
the **429 owner of the cotton covered by the 
bill of lading attached, and is the owner of the 
policy of insurance covering the same, in the 
event of a loss within the terms of the policy. 

The business thus described is conducted as 
above by the general custom and agreement of 
all parties concerned. 

*583 The court of first instance before which 
the trial was had ordered that plaintiffs 
demand be rejected, and that judgment in 
favor of the defendants be given. An appeal 

was taken from that judgment to the supreme 
court of the state, which, after argument 
before it and due consideration, reversed the 
judgment of the court below, and gave 
judgment in favor of the plaintiff for $1,000, 
as for one violation of the statute, being the 
only one which was proved. State v. 
Allegeyer, 48 La. Ann. 104, 18 South. 904. 
The plaintiffs in error ask a review in this 
court of the judgment entered against them by 
directions of the supreme court of Louisiana. 

West Headnotes 

Insurance <®=1165 
217kl l65 Most Cited Cases 

(Formerly 217k4(2), 217k4.1) 

Acts La. 1894, No. 66, prohibiting citizen of 
state, under open policy of marine insurance, 
effected outside state, in foreign insurance 
company which had not complied with state 
laws, from sending by mail or telegraph, while 
in state, a notice describing particular goods 
then within state, upon which he desires 
insurance under open policy to attach, is 
unconstitutional. 

Constitutional Law <©=? 255(1) 
92k255(l) Most Cited Cases 

"Liberty," as used in the provision of the 
fourteenth amendment to the federal 
constitution, forbidding the states to deprive 
any person of life, liberty, or property without 
due process of law, includes, it seems, not 
merely the right of a person to be free from 
physical restraint, but to be free in the 
enjoyment of all his faculties in all lawful 
ways; to live and work where he will; to earn 
his livelihood by any lawful calling; to pursue 
any livelihood or avocation; and for that 
purpose to enter into all contracts which may 
be proper, necessary, and essential to carrying 
out the purposes above mentioned. 

Constitutional Law <©=> 296(1) 
92k296(l) Most Cited Cases 

A state statute which, as construed by the 
highest state court, prohibits a citizen of the 
state, under an open policy of marine 

Copr. © West 2001 No Claim to Orig. U.S. Govt. Works 

Wfestlaw 



17 S.Ct. 427 FOR EDUCATIONAL USE ONLY Page 4 
(Cite as: 165 U.S. 578, *583, 17 S.Ct. 427, **429) 

insurance, effected outside the state, in a 
foreign insurance company which has not 
complied with the state laws, from sending by-
mail or telegraph, while in the state, a notice 
describing particular goods then within the 
state, upon which he desires the insurance 
under the open policy to attach (Acts La. 1894, 
No. 66), operates to deprive such citizen of his 
liberty without due process of law. 
Branch K. Miller, for plaintiffs in error. 

M. J. Cunningham and E. Howard McCaleb, 
for defendant in error. 

where in such case the insurance company had 
no agent in Louisiana it could not be 
considered as doing an insurance business 
within the state. 

The learned counsel for the state also admits 
in his brief the fact that the contract (i. e. the 
open policy) was entered into at New York 
City. 

In the course of the opinion delivered in this 
case by the supreme court of Louisiana that 
court said: 

Mr. Justice PECKHAM, after stating the 
facts, delivered the opinion of the court. 

There is no doubt of the power of the state to 
prohibit foreign insurance companies from 
doing business within its limits. The state can 
impose such conditions as it pleases upon the 
doing of any business by those companies 
within its borders, and unless the conditions 
be complied with the prohibition may be 
absolute. The cases upon this subject are cited 
in the opinion of the court in Hooper v. State 
of California, 155 U. S. 648, 15 Sup. Ct. 207. 

A conditional prohibition in regard to foreign 
insurance compaines doing business within 
the state of Louisiana is to be found in article 
236 of the constitution of that state, which 
reads as follows: 'No foreign corporation shall 
do any business in this state without having 
one or more known places of business and an 
authorized agent or agents in the state upon 
whom process may be served.' 

It is not claimed in this suit that the Atlantic 
Mutual Insurance Company has violated this 
provision of the constitution by doing business 
withing the state. 

*584 In State of Louisiana v. Williams, 46 La. 
Ann. 922, 15 South. 290, the supreme court of 
that state held that an open policy of marine 
insurance, similar in all respects to the one 
herein described, and made by a foreign 
insurance company, not doing business within 
the state and having no agent therein, must 
be considered as made at the domicile of the 
company issuing the open policy, and that 

'The open policy in this case is conceded to be 
a New York contract; hence the special 
insurance effected on the cotton complained of 
here was a New York contract. 

'The question presented is the simple 
proposition whether under the act a party 
while in the state can insure property in 
Louisiana in a foreign insurance company, 
which has not complied with the laws of the 
state, under an open policy,-the special 
contract of insurance and the open policy 
being contracts made and entered into beyond 
the limits of the state. 

'We are not dealing with the contract. If it be 
legal in New York, it is valid elsewhere. We 
are concerned only with the fact of its having 
been entered into by a citizen of Louisiana 
while within her limits affecting property 
within her territorial limits. It is the act of 
the party, and not the contract, which we are 
to consider. The defendants who made the 
contract did so while they were in the state, 
and it had reference to property located within 
the state. Such a contract is in violation of the 
laws of the state, and the defendants who 
made it were within the jurisdiction of the 
state, and must be necessarily subject to its 
penalties, unless there is some inhibition in 
the federal or state constitution, or that it 
violates, one of those inalienable rights 
elating *585 to persons and property that are 
inherent, although not expressed, in the 
organic law. It does not forbid the carrying on 
by the insurance company of its legalized 
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business within the state. It is a means of 
preventing its doing so without subscribing to 
certain conditions which are recognized as 
legitimate and proper. It does not destroy the 
constitutional right of the citizens of New 
York to do business within the state of 
Louisiana or of the citizens of Louisiana from 
insuring property. It says to the citizens of 
New York engaged in insurance business that 
they must, like its own citizens, pay a license 
and have an authorized agent in the state as 
prerequisite to their doing said business 
within its state, and says to its own citizens: 
You shall not make a contract while in the 
state with any foreign insurance company 
which has not complied with the laws. You 
shall not in this manner contravene the public 
policy of the state in aiding and assisting in 
the violation of the laws of the state. The 
sovereignty of the state would be a mockery if 
it had not the power to compel its citizens to 
respect its laws. 

'The defendants while in the state 
undoubtedly insured their property located in 
the state in a foreign insurance company 
under an open policy. The instant the letter 
or ommunication was mailed or telegraphed 
the property **430 was insured. The act of 
insurance was done within the state, and the 
offense denounced by the statute was 
complete. 

'There is in the statute an apparent 
interference with the liberty of defendants in 
restricting their rights to place insurance on 
property of their own whenever and in what 
company they desired, but in exercising this 
liberty they would interfere with the policy of 
the state that forbids insurance companies 
which have not complied with the laws of the 
state from doing business within its limits. 
Individual liberty of action must give way to 
the greater right of the collective peopel in the 
assertion of well-defined policy, designed and 
intended for the general welfare.' 

The general contract contained in the open 

policy, as well *586 as the special insurance 
upon each shipment of goods of which notice is 
given to the insurance company, being 
contracts made in New York and valid there, 
the state of Louisiana claims notwithstanding 
such facts that the defendants have violated 
the act of 1894, by doing an act in that state to 
effect for themselves insurance on their 
property then in that state in a marine 
insurance company which had not complied in 
all respects with the laws of that state, and 
that such violation consisted in the act of 
mailing a letter or sending a telegram to the 
insurance company in New York describing 
the cotton upon which the defendants desired 
the insurance under the open marine policy to 
attach. It is claimed on the part of the state 
that its legislature had the power to provide 
that such an act should be illegal, and to 
subject the offender to the penalties provided 
in the statute. It is said by the supreme court 
that the validity of such a statute has been 
decided in principle in this court in the case of 
Hooper v. State of California, 155 U. S. 648, 
15 Sup. Ct. 207. 

We think the distinction between that case 
and the one at bar is plain and material. The 
state of California made it a misdemeanor for 
a person in that state to procure insurance for 
a resident of the state from an insurance 
company not incorporated under its laws, and 
which had not filed a bond required by those 
laws relative to insurance. Hooper was a 
resident of San Francisco, and was the agent 
of the firm of Johnson & Higgins, who were 
insurance brokers residing and having their 
principal place of business in the city of New 
York, but having also a place of business in 
the city and county of San Francisco, of which 
the defendant had charge as their employe 
and agent. In response to a request from a Mr. 
Mott, a resident of the state of California, the 
defendant Hooper procured through his 
principals, Johnson & Higgins, an insurance 
upon the steamer Alliance, belonging to said 
Mott, in the China Mutual Insurance 
Company, which was a company not then and 
there incorporated under the laws of 
California, and not having itself or by its 
agent filed the bond required by those laws 
relating to insurance. The policy was 
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delivered by the defendant Hooper to Mott, 
the insured, at *587 San Francisco, who 
thereupon paid Hooper, as agent of Johnson & 
Higgins, the premium for the insurance. The 
case states that 'all the verbal acts of Mott, 
the insured, and also of the defendant, and all 
his acts as agent in procuring said insurance, 
were done in the city and county of San 
Francisco.' The court held that the whole 
transaction amounted to procuring insurance 
within the state of California by Hooper, 
residing there and for a resident in the state, 
from an insurance company not incorporated 
under its laws and which had not filed the 
bond required by the laws of the state relative 
to insurance; that Hooper, the defendant, 
acted as the agent of his principals in New 
York City, who were average adjusters and 
brekers there, and who had a place of business 
in San Francisco; and that Hooper, as such 
broker, having applied for the insurance to his 
principals in New York City, received the 
policy from them for delivery in San 
Francisco, and the premium was there paid. 

Upon the question as to the place where the 
contract was made, Mr. Justice White, 
speaking for the court, said: 'It is claimed, 
however, that, irrespective of this [commerce] 
clause, the conviction here was illegal-First, 
because the statute is by its terms invalid, in 
that it undertakes to forbid the procurement of 
a contract outside of the state; and, secondly, 
because the evidence shows that the contract 
was in fact entered into without the territory 
of California. The language of the Statute is 
not fairly open to this construction. It 
punishes 'every person who in this state 
procures or agrees to procure for a resident of 
this state any insurance,' etc. The words 'who 
in this state ' cannot be read out of the law in 
order to nullify it under the constitution.' 

In the case before us the contract was made 
beyond the territory of the state of Louisiana, 
and the only thing that the facts show was 
done within that state was the mailing of a 
letter of notification, as above mentioned, 
which was done after the principal contract 
had been made. 

within and that made without the state is 
again referred to by Mr. Justice White in the 
same case, as follows: 'It is said that the *588 
right of a citizen to contract for insurance for 
himself is guarantied by the fourteenth 
amendment, and that, therefore, he cannot be 
deprived by the state of the capacity to so 
contract through an agent. The fourteenth 
amendment, however, does not guaranty the 
citizen the right to make within his state, 
either directly or indirectly, a contract, the 
making whereof is constitutionally forbidden 
by the state. The proposition that, because a 
citizen might make such a contract for himself 
beyond the confines of his state, therefore he 
might authorize an agent to violate in his 
behalf the laws of his state, within her own 
limits, involves a clear non **431 sequitur, 
and ignores the vital distinction between acts 
done within and acts done beyond a state's 
jurisdiction.' 

We do not intend to throw any doubt upon or 
in the least to shake the authority of the 
Hooper Case, but the facts of that case and the 
principle therein decided are totally different 
from the case before us. In this case the only 
act which it is claimed was a violation of the 
statute in question consisted in sending the 
letter through the mail notifying the company 
of the property to be covered by the policy 
already delivered. We have, then, a contract 
which it is conceded was made outside and 
beyond the limits of the jurisdiction of the 
state of Louisiana, being made and to be 
performed within the state of New York, 
where the premiums were to be paid, and 
losses, if any, adjusted. The letter of 
notification did not constitute a contract made 
or entered into within the state of Louisiana. 
It was but the performance of an act rendered 
necessary by the provisions of the contract 
already made between the parties outside of 
the state. It was a mere notification that the 
contract already in existence would attach to 
that particular property. In any event, the 
contract was made in New York, outside of the 
jurisdiction of Louisiana, even though the 
policy was not to attach to the particular 
property until the notification was sent. 

The distinction between a contract made It is natural that the state court should have 
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remarked that there is in this 'statute an 
apparent interference with the liberty of 
defendants in restricting their rights to place 
*589 insurance on property of their own 
whenever and in what company they desired.' 
Such interference is not only apparent, but it 
is real, and we do not think that it is justified 
for the purpose of upholding what the state 
says is its policy with regard to foreign 
insurance companies which had not complied 
with the laws of the state for doing business 
within its limits. In this case the company did 
no business within the state, and the contracts 
were not therein made. 

The supreme court of Louisiana says that the 
act of writing within that state the letter of 
notification was an act therein done to effect 
an insurance on property then in the state, in 
a marine insurance company which had not 
complied with its laws, and such act was 
therefore prohibited by the statute. As so 
construed, we think the statute is a violation 
of the fourteenth amendment of the federal 
constitution, in that it deprives the defendants 
of their liberty without due process of law. 
The statute which forbids such act does not 
become due process of law, because it is 
inconsistent with the provisions of the 
constitution of the Union. The 'liberty' 
mentioned in that amendment means, not 
only the right of the citizen to be free from the 
mere physical restraint of his person, as by 
incarceration, but the term is deemed to 
embrace the right of the citizen to br free in 
the enjoyment of all his faculties; to be free to 
use them in all lawful ways; to live and work 
where he will; to earn his livelihood by any 
lawful calling; to pursue any livelihood or 
avocation; and for that purpose to enter into 
all contracts which may be proper, necessary, 
and essential to his carrying out to a 
successful conclusion the purposes above 
mentioned. 

It was said by Mr. Justice Bradley, in 
Butchers' Union Slaughterhouse Co. v. 
Crescent City Live-Stock Landing Co., I l l U. 
S. 746, at page 762, 4 Sup. Ct. 657, in the 
course of his concurring opinion in that case, 
tha t ' the right to follow any of the common 
occupations of life is an inalienable right. It 

was formulated as such under the phrase 
'pursuit of happiness' in the Declaration of 
Independence, which commenced with the 
fundamental proposition that 'all men are 
created equal; that they are endowed by their 
Creator with certain inalienable rights; that 
among these are life, *590 liberty, and the 
pursuit of happiness.' This right is a large 
ingredient in the civil liberty of the citizen.' 
Again, on page 764, 111 U. S., and on page 
658, 4 Sup. Ct., the learned justice said: T 
hold that the liberty of pursui t- the right to 
follow any of the ordinary callings of life-is 
one of the privileges of a citizen of the United 
States. ' And again, on page 765, 111 U. S., 
and on page 658, 4 Sup. Ct.: 'But if it does not 
abridge the privileges and immunities of a 
citizen of the United States to prohibit him 
from pursuing his chosen calling, and giving 
to others the exclusive right of pursuing it, it 
certainly does deprive him (to a certain extent) 
of his liberty; for it takes from him the 
freedom of adopting and following the pursuit 
which he prefers, which, as already intimated, 
is a material part of the liberty of the citizen.' 
It is true that these remarks were made in 
regard to questions of monopoly, but they well 
describe the rights which are covered by the 
word 'liberty,' as contained in the fourteenth 
amendment. 

Again, in Powell v. Pennsylvania, 127 U. S. 
678, 684, 8 Sup. Ct. 995, 1257, Mr. Justice 
Harlan, in stating the opinion of the court, 
said: 'The main proposition advanced by the 
defendant is that his enjoyment upon terms of 
equality with all others in similar 
circumstances of the privilege of pursuing an 
ordinary calling or trade, and of acquiring, 
holding, and selling property, is an essential 
part of his rights of liberty and property, as 
guarantied by the fourteenth amendment. 
The court assents to this general proposition 
as embodying a sound principle of 
constitutional law.' It was there held, 
however, that the legislation under 
consideration in that case did not violate any 
of the constitutional rights of the plaintiff in 
error. 

The foregoing extracts have been made for 
the purpose of showing what general 
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definitions **432 have been given in regard to 
the meaning of the word 'liberty' as used in 
the amendment, but we do not intend to hold 
that in no such case can the state exercise its 
police power. When and how far such power 
may be legitimately exercised with regard to 
these subjects must be left for determination 
to each case as it arises. 

Has not a citizen of a state, under the 
provisions of the federal constitution above 
mentioned, a right to contract outside *591 of 
the state for insurance on his property,--a 
right of which state legislation cannot deprive 
him? We are not alluding to acts done within 
the state by an insurance company or its 
agents doing business therein, which are in 
violation of the state statutes. Such acts come 
within the principle of the Hooper Case, 
supra, and would be controlled by it. When 
we speak of the liberty to contract for 
insurance or to do an act to effectuate such a 
contract already existing, we refer to and have 
in mind the facts of this case, where the 
contract was made outside the state, and as 
such was a valid and proper contract. The act 
done within the limits of the state, under the 
circumstances of this case and for the purpose 
therein mentioned, we hold a proper act,--one 
which the defendants were at liberty to 
perform, and which the state legislature had 
no right to prevent, at least with reference to 
the federal constitution. To deprive the 
citizen of such a right as herein described 
without due process of law is illegal. Such a 
statute as this in question is not due process of 
law, because it prohibits an act which under 
the federal constitution the defendants had a 
right to perform. This does not interfere in 
any way with the acknowledged right of the 
state to enact such legislation in the 
legitimate exercise of its police or other 
powers as to it may seem proper. In the 
exercise of such right, however, care must be 
taken not to infringe upon those other rights 
of the citizen which are protected by the 
federal constitution. 

In the privilege of pursuing an ordinary 
calling or trade, and of acquiring, holding, and 
selling property, must be embraced the right 
to make all proper contracts in relation 
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thereto; and although it may be conceded that 
this right to contract in relation to persons or 
property or to do business within the 
jurisdiction of the state may be regulated, and 
sometimes prohibited, when the contracts or 
business conflict with the policy of the state as 
contained in its statutes, yet the power does 
not and cannot extend to prohibiting a citizen 
from making contracts of the nature involved 
in this case outside of the limits and 
jurisdiction of the state, and which are also to 
be performed outside of such jurisdiction; nor 
can the *592 state legally prohibit its citizens 
from doing such an act as writing this letter of 
notification, even though the property which 
is the subject of the insurance may at the t ime 
when such insurance attaches be within the 
limits of the state. The mere fact that a 
citizen may be within the limits of a particular 
state does not prevent his making a contract 
outside its limits while he himself remains 
within it. Milliken v. Pratt , 125 Mass. 374; 
Tilson v. Blair, 21 Wall. 241. The contract in 
this case was thus made. It was a valid 
contract, made outside of the state, to be 
performed outside of the state, although the 
subject was property temporarily within the 
state. As the contract was valid in the place 
where made and where it was to be performed, 
the party to the contract, upon whom is 
devolved the right or duty to send the 
notification in order that the insurance 
provided for by the contract may attach to the 
property specified in the shipment mentioned 
in the notice, must have the liberty to do that 
act and to give that notification within the 
limits of the state, any prohibition of the state 
statute to the contrary notwithstanding. The 
giving of the notice is a mere collateral 
matter. It is not the contract itself, but is an 
act performed pursuant to a valid contract, 
which the state had no right or jurisdiction to 
prevent its citizen from making outside the 
limits of the state. 

The Atlantic Mutual Insurance Company of 
New York has done no business of insurance 
within the state of Louisiana, and has not 
subjected itself to any provisions of the statute 
in question. It had the right to enter into a 
contract in New York with citizens of 
Louisiana for the purpose of insuring the 
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property of its citizens, even if that property 
were in the state of Louisiana, and 
correlatively the citizens of Louisiana had the 
right without the state of entering into 
contract with an insurance company for the 
same purpose. Any act of the state legislature 
which should prevent the entering into such a 
contract, or the mailing within the state of 
Louisiana of such a notification as is 
mentioned in this case, is an improper and 
illegal interference with the conduct of the 
citizen, although residing in Louisiana, in his 
right to contract and to *593 carry out the 
terms of a contract validly entered into outside 
and beyond the jurisdiction of the state. 

In such a case as the facts here present, the 
policy of the state in forbidding insurance 
companies which had not complied with the 
laws of the state from doing business within 
its limits cannot be so carried out as to 
prevent the citizen from writing such a letter 
of notification as was written by the plaintiffs 
in error in the state of Louisiana, when it is 
written pursuant to a valid contract made 
outside the state, and with reference to a 
company which is not doing business within 
its limits. 

For these reasons we think the statute in 
question (No. 66, Laws La. 1894) was a 
violation of the federal constitution, and 
afforded no justification for the judgment 
**433 awarded by that court against the 
plaintiffs in error. That judgment must 
therefore be reversed, and the case remanded 
to the supreme court of Louisiana for further 
proceedings not inconsistent with his opinion. 

END OF DOCUMENT 
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Court of Appeals of Maryland. 

THE ST. MARY'S INDUSTRIAL SCHOOL 
FOR BOYS 

v. 
GEORGE S BROWN, WILLIAM G. 

HARRISON and others. 
THE MARYLAND INDUSTRIAL 

SCHOOL FOR GIRLS 
v. 

GEORGE S BROWN, WILLIAM G. 
HARRISON and others. 

THE ST. VINCENT'S INFANT ASYLUM 
OF THE CITY OF BALTIMORE 

v. 
GEORGE S BROWN, WILLIAM G. 

HARRISON and others. 
THE MARYLAND INSTITUTE FOR THE 
PROMOTION OF THE MECHANIC ARTS 

v. 
GEORGE S BROWN, WILLIAM G. 

HARRISON and others. 

Decided Jun. 22, 1876. 

West Headnotes 

Charities <©=> 41 
75k41 Most Cited Cases 

Benevolent and charitable institutions such as 
the St. Mary's Industrial School for Boys, the 
Maryland Industrial School for Girls, the St. 

Vincent's Infant Asylum of the City of 
Baltimore, and the Maryland Institute for the 
Promotion of Mechanic Arts, are not public or 
municipal agencies, such as the city of 
Baltimore has the right, by appropriation or 
otherwise, to maintain, assist, or promote by 
the exercise of the taxing power, as such 
institutions are separate and distinct 
corporations, composed of private individuals, 
and managed and controlled by officers and 
agents of their own, and over whom the city 
has no supervision or control, and for the 
management of which there is no 
accountability to the city, notwithstanding the 
governor and mayor each appoint at stated 
intervals persons to represent the state and 
city in the board of trustees and directors of 
the industrial schools for boys and girls, and 
that the city owns the ground upon which the 
buildings are erected, and in its deed to the 
institution reserved, as part of the 
consideration of the grant, certain privileges 
in the use of the hall. 

Corporations <@= 370(2) 
101k370(2) Most Cited Cases 

A corporation created by statute can exercise 
no powers except those expressed, or 
necessarily implied, in its charter. 

Municipal Corporations <©=> 57 
268k57 Most Cited Cases 
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Municipal powers are delegated, and depend 
upon legislative charter or grant; and the 
corporate authorities can exercise no power 
which is not, in express terms, or by fair and 
reasonable implication, conferred upon the 
corporation. 

Municipal Corporations <S=> 871 
268k871 Most Cited Cases 

While the City of Baltimore has ample power 
delegated to it to provide for the foundlings, 
the insane, the indigent, infirm and helpless, 
and for the correction of the vicious and 
vagrant portions of its population, such 
provision when made, must be under the 
control, and subject to the supervision, of 
municipal authority. 

Municipal Corporations <®^ 871 
268k871 Most Cited Cases 

But the City may contract with private 
institutions for their care, maintenance and 
training. 

Municipal Corporations <©=> 871 
268k871 Most Cited Cases 

The Mayor and City Council of Baltimore has 
no authority to make appropriations, by the 
exercise of the taxing power, to sustain or aid 
institutions, however benevolent and 
charitable in their character, which do not owe 
their creation to the municipal power 
conferred on the City of Baltimore, and were 
not created for the City by the Legislature of 
the State, as instruments of municipal 
administration, but which are separate and 
distinct corporations, composed of private 
individuals and managed and controlled by 
officers and agents of their own, and over 
which the City has no supervision or control, 
and for the management of which there is no 
accountability to the city whatever. 

Municipal Corporations <s=> 956(1) 
268k956(l) Most Cited Cases 

Municipal corporations can levy no taxes, 
general or special, upon the inhabitants or 
their property, unless the power be plainly 
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and unmistakably conferred. The authority 
must be given either in express words, or by 
necessary implication, and it cannot be 
collected by doubtful inferences from other 
powers, or powers relating to other subjects, 
nor deduced from any consideration of 
convenience or advantage. 

Municipal Corporations <®= 993(1) 
268k993(l) Most Cited Cases 

Tax-payers of a municipal corporation may 
invoke the restraining powers of a Court of 
Equity, and the court will entertain 
jurisdiction of their suit against such 
corporation and its officers, whenever the 
latter are shown to be acting ul tra vires, or 
are assuming or exercising a power over the 
property of the citizen, or over corporate 
property or funds, which the law does not 
confer upon them, and where such 
unauthorized acts may affect injuriously the 
rights and property of the parties complaining. 

Schools <S=? 1 
345kl Most Cited Cases 

As far as the City is concerned, these 
corporations are entirely separate and 
independent of it, in all corporate action and 
control. 

Schools <§== 1 
345k 1 Most Cited Cases 

The mere fact that the City of Baltimore may 
own the ground upon which the building is 
erected, or that the City, in its deed to the 
institution, has reserved certain privileges in 
the use of the hall, as part of the consideration 
for the grant, cannot constitute The Maryland 
Institute for the Promotion of the Mechanic 
Arts, a municipal agency. 

Schools <©=»1 
345k 1 Most Cited Cases 

Such trustees and directors do not control the 
institutions; nor are they clothed with any 
State or municipal authority, to be exercised 
in the management of the affairs of the 
institutions, and cannot be directed, 
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controlled, limited or restrained, in the powers 
and duties as prescribed in the charters and 
by-laws of the corporations in whose 
proceedings they participate. They simply 
exercise, in common with the other trustees 
and directors, the authority conferred by the 
Acts of incorporation, and nothing more. 

Schoo l s <®=5 1 
345k 1 Most Cited Cases 

The fact that the Governor of the State and 
the Mayor of the City of Baltimore each 
appoints, every two years, three persons to 
represent the State and City in the Board of 
Trustees of the St. Mary's Industrial School 
for Boys under the amendment of its charter, 
by the Act of 1874, ch. 288, in no manner 
changes the nature of the institution, nor 
makes it a municipal agency. 

Schools <©=> 1 
345k 1 Most Cited Cases 

The fact that the Governor of the State is 
empowered (Act of 1870, ch. 391,) to appoint 
ten, and the Mayor of the City of Baltimore 
five of the directors of the Maryland Industrial 
School for Boys, the Board being composed of 
thirty, does not put the State nor the City in 
such relation to the corporation as to make it 
either a public, State or municipal institution. 

Schoo l s <©=> 11 
345k 11 Most Cited Cases 

The Maryland Institute forms no part of the 
public school system. 

*1 APPEALS from the Circuit Court of 
Baltimore City. 

On the bill of complaint of the appellees, the 
Circuit Court of Baltimore City on the 28th of 
June, 1875, passed an order directing a 
preliminary injunction to be issued restraining 
the Mayor and City Council of Baltimore from 
paying, and certain corporations and 
associations (including the appellants) from 
demanding certain sums of money 
appropriated for the benefit of the latter by 
the city ordinance, approved on the 12th of 

June, 1875, making general appropriations for 
that year. The injunction was issued as 
ordered. Nearly all of the institutions which 
were made defendants appeared and 
answered, as also the Mayor and City Council 
of Baltimore. After the coming in of the 
answers, on the motion to dissolve the 
injunction, the Court (PINKNEY, J.) on the 
18th of February, 1876, ordered that the 
injunction previously issued, except as to three 
of the defendants, as to which it had been 
dissolved, be continued until the final hearing 
or further order. From this order these appeals 
were taken. 

The causes were argued before BARTOL, C. 
J., BOWIE, GRASON and ALVEY, J. 

Charles J. Bonaparte and William M. Merrick, for 
the St. Mary's Industrial School for Boys. 

The bill charges that the respondent 
institutions are not public agencies, but are 
private corporations managed for private ends. 
If these allegations could be sustained as to 
this appellant, it would be needless to consider 
whether the city has been authorized to use 
the taxing power in its aid, for the State 
cannot itself tax for any other than a public 
purpose, and consequently cannot delegate 
such a power to the city. 

A public agency is one which discharges some 
function which, by the custom of communities 
governed by the common law, has always been 
matter of public concern; in other words, if the 
State could itself establish and support an 
institution similar to this appellant with the 
proceeds of taxation, it may use the same 
funds to aid this appellant and authorize the 
city to do likewise. Loan Association vs. Topeka, 
20 Wall., 653; St. Joseph's Township vs. Rogers, 
16 Wall., 644; Railroad Co. vs. County of Otoe, 16 
Wall., 667; Olcott vs. The Supervisors, 16 Wall, 
678; O. C & F. R. R. R. Co. vs. County of 
Plymouth, 14 Gray, 155. 

If this definition be admitted as a test, the 
public character of this appellant is 
undoubted, for no one will question the right 
of the State to maintain a house of 
reformation. Roth vs. The House of Refuge, 31 
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Md., 329; Boyle vs. Same, 31 Md., 329; Ex parte 
Crouse, 4 Whart., 11; McKim vs. Odom, 3 Bland, 
407, 417. 

If, however, some other test be sought, none 
can be found at all supported by authority, 
which will not make this respondent a public 
agency. Sharpless vs. The Mayor, &c, 21 Perm. 
R., 147; Booth vs. The Town of Woodbury, 32 
Conn., 118; Broadhead vs. The City of Milwaukie, 
19 Wis., 624; Spear vs. Sch. Dir., &c, of 
Blairsville, 50 Pa., 150; Schenley vs. The City of 
Allegheny, 1 Casey, 130; Cooley on Const. 
Limitations, 67, 89. 

*2 If the State has authority itself to aid this 
appellant by taxation, there can be no doubt of 
its right to delegate that authority to the city. 
In re Oliver, 17 Wis., 681, and cases there cited; 
Mayor and City Council vs. The State, 15 Md., 
376, 398. 

We are then brought to what the Court below 
calls "the real question in the case," i. e., 
whether the State has authorized the city 
corporation to use its taxing powers in aid of 
this appellant? The question whether this 
appellant is a public or a private corporation is 
wholly immaterial. A private corporation, as a 
private individual, may be the recipient of the 
proceeds of taxation, provided that the use or 
purpose for which such proceeds are expended 
is a public one. Spear vs. Sch. Dir., &c, of 
Blairsville, 50 Penn., 150; The Regents, &c, vs. 
Williams, 9 G. &J., 365, 401; Visitors, &c, of St. 
John's College vs. State, 15 Md., 330, 375; Mayor 
and City Council of Baltimore vs. State, 15 Md., 
376, 462. 

If the use for which these funds were to be 
expended by the appellant were not a public 
one, the State could not itself tax in its aid. 
Loan Association vs. Topeka, 20 Wall., 653. And 
of course could not delegate a power which it 
did not possess; so that, in order that the 
authority of the city may be matter of 
argument at all, it must be assumed that the 
use to which these funds will finally be put is 
a public one, and if it is public the private 
character of the corporation which will serve 
as the channel of its expenditure, cannot 
invalidate the appropriation. 

To call the appropriation to this appellant "a 
gratuity, a bounty or a gift," is inaccurate, or, 
at least, misleading; the sum given would be 
expended neither for its benefit as a 
corporation nor for the benefit of its members 
individually, but for the benefit of the 
community, and in discharging duties which 
the municipal corporation must fulfil either 
directly or indirectly. In short, it is a fund 
entrusted to the appellant to be expended in 
the way contemplated by its charter. 

The question of the city's authority really 
involves two considerations, i. e., whether the 
city has power to expend the proceeds of 
taxation in order to "train to virtue, industry 
and learning orphans and other destitute 
boys," and especially such as have been 
legally committed to a reformatory, and 
whether the city has power to make the 
appellant its agent in expending its funds for 
such purposes? 

The city can claim neither power unless it has 
been either expressly or by fair implication 
conferred upon it by the State, but it is 
submitted that each is sustained by both 
express and implied authority. The city is 
authorized "to pass ordinances for 
promoting the great interests and insuring the 
good government of the city." Code Public Local 
Laws, Art. 4, sec. 32. 

This is the equivalent, at least of a "general 
welfare" clause in its charter, and confers 
upon it all the usual powers of municipal 
corporations. 1 Dillon onMun. Cor., sees. 58, 59, 
334; Shafer vs. Mumma, 17 Md., 331. And the 
care of paupers and reformation of youthful 
offenders have always been matters of 
municipal concern. Spear vs. Sch. Dir., &c, of 
Blairsville, 50 Penn., 150. 

*3 But the matter is put beyond all doubt by 
the authority conferred in the Code of Public 
Local Laws, Art. 4, sec. 31, "to erect or 
establish houses of correction." There can be 
no question that this appellant discharges the 
duties of a "house of correction," and if this 
could be disputed, the city has power under 
the Code of Public Local Laws, Art. 4, sees. 
907, et seq., to provide for the care of the very 
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persons which the appellant is intended to 
receive. 

The city corporation having authority to 
expend the proceeds of taxation to support and 
reform youthful vagrants under the above 
Acts, is also empowered to use whatever 
agency may seem proper to it to conduct the 
expenditure. Cooley on Const. Lim., 63, 64. 

The Acts quoted in the answers which 
authorize the city to name a portion of the 
trustees of this appellant, confer by the 
clearest and fairest implication, authority to 
contribute to its support. Why otherwise 
should the city name these trustees? Were 
they not intended to supervise the expenditure 
of the appropriation from the city? Curtis' 
Adm'rs vs. Whipple, 24 Wis., 350, 353. 

Edward Otis Hinkley, for the Maryland 
Industrial School for Girls. 

The appropriations by the City of Baltimore 
to this appellant are lawfully made, because 
by virtue of the Act of Assembly of 1870, ch. 
391, it became a proper part of the 
government of the city itself, five directors on 
the part of the city, ten on the part of the 
State, and fifteen on the part of the members 
constituting the management. 

Section 7 of Article 11 of the State 
Constitution, prohibits the City of Baltimore 
from lending its credit to corporations, & c , but 
it does not prevent appropriations to such as 
perform uses properly of a public nature, 
whether individuals or corporations. 

There are two criteria of the appropriations, 
first, and principally, the uses, whether public 
in their nature, and such as concern the whole 
city and all its inhabitants; and secondly, the 
character of the agency, which the city may 
choose for the execution thereof. If the uses be 
purely public and the agency properly 
controllable-no danger can arise to the body 
politic-the appropriation is infra vires. 

The real protection which the city has as to 
the proper disposition of its appropriation to 
this appellant, is the presence and control of 

the directors on the part of both city and State, 
whose duty is to protect the people and report, 
and by proper proceedings prevent abuse, 
misuse or diversion of funds or powers. Here 
the uses are purely public, and the 
organization is controlled by directors on the 
part of the city and State. The very fact of the 
enactment of a law by the State for the 
appointment of directors by city and State, 
creates the body an agency of a governmental 
nature. This agency then is to the extent of 
the directorship under the appointment of the 
government, distinctly and unequivocally a 
public agency--the directors are public agents -
public officers. The only question then that 
can arise, is whether the addition of an equal 
number of directors elected by the members, 
vitiates in any manner. The answer is found 
in the Act of the Legislature itself. An 
examination of it shows that it does not in the 
case of this appellant. 

Michael A. Mullin, for the St. Vincent's Infant 
Asylum of the City of Baltimore. 

*4 The object of both appropriation and tax, 
in respect of this appellant is to feed, clothe 
and educate the helpless orphan children of 
the community, including the unfortunate 
class known as "foundlings." This is an object 
universally recognized as a charity, and one 
for which taxes have with the common 
approval of mankind, customarily and by long 
usage been levied. "All charities are in some 
sense public." Fox vs. Phila., 64 Pa. St. R., 182. 
"Taxes may be levied and collected for 
charitable purposes." Curtis vs. Whipple, 24 
Wis., 355; Booth vs. Town of Woodberry, 32 
Conn., 128. 

Such a tax would be legal whether from a 
duty in the community to provide for those 
who cannot provide for themselves, or because, 
although not for the support of government, it 
would be one imposed with a political view for 
the good government and benefit of the 
community, (Waters vs. The State, 1 Gill, 302,) 
inasmuch as it would tend to a decrease of 
pauperism and crime, (particularly 
infanticide,) and to an increase in the probity 
and intelligence of those who must hereafter 
be a portion of the citizens of the State. 
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If a public object is to be accomplished, and it 
can be effected best and with least expense by 
the agency of an individual or a private 
corporation, what principle of right or dictate 
of policy forbids the public not to avail itself of 
such agency. Sharpless vs. Philadelphia, 21 
Perm., 169, &c. 

"It is the thing done or sought to be 
accomplished which must determine the 
question of the power of the Mayor and City 
Council to pass the ordinance." Gill vs. Mayor, 
&c, 31 Md., 387. "The legality of laying a tax 
* * * * depends on the object, the motive of the 
corporation." Mayor, &c, vs. Hughes, 1 G. & J., 
480. 

The legislative and judicial history of 
Maryland has settled, so far as this State is 
concerned, that private corporations may be 
used to accomplish public objects. For works of 
public improvement, the Baltimore and Ohio 
Railroad, the Chesapeake and Ohio Canal 
Company and other private corporations, have 
been used as the agencies of the State; for the 
purposes of education, St. John's and 
Washington Colleges and various private 
schools and academies; and for the purposes of 
charity, many private asylums and 
institutions, some of which are defendants in 
this action, have been the means through 
which the State has been accustomed to reach 
the objects proposed. Through all these 
agencies large sums of money raised by 
taxation have from the origin of the 
government customarily been expended, and 
although the rights and powers of such 
corporations have been repeatedly 
investigated by the Courts with the aid of the 
most learned counsel in the State, a doubt as 
to the power of the State to expend money 
through these agencies has never been 
suggested. That such powers should have been 
exercised without being questioned for such a 
long period of time ought to be deemed almost 
conclusive evidence of their being possessed by 
the Legislature. State vs. Mayhew, 2 Gill, 497; 
Burgess vs. Pue, 2 Gill, 19; Mayor, &c, vs. State, 
15 Md., 461. 

*5 By Art. 4, sec. 31, of the Code of Public 
Local Laws, the Mayor and City Council of 

Baltimore "may erect or establish houses of 
correction, hospitals or pest houses." What is 
an hospital? "Hospital-a house for the 
reception of insane persons, * * * foundlings, 
& c , who are supported by public or private 
charity. A building appropriated for the 
reception of sick, infirm and helpless 
paupers." 

The City may thus establish hospitals (note 
the plural) to an indefinite number, and the 
term "hospitals" covers institutions similar to 
St. Vincent's Infant Asylum. The City having 
thus the power of erecting a similar 
institution, the question remains whether if 
she be unable or unwilling to do so, she may 
avail herself of the assistance of this 
corporation to effect the same object. 

The City Charter, sec. 33, enacts: "The Mayor 
and City Council shall have power to pass all 
ordinances necessary to give effect and 
operation to all the powers vested in the 
corporation of the City of Baltimore." In 
Harrison vs. Mayor and City Council of Baltimore, 
1 Gill, 264, 276, the Court of Appeals held tha t 
the power to pass all laws and ordinances 
necessary to preserve the health of the City, 
clothed the Mayor, & c , of Baltimore "with all 
the legislative powers which the General 
Assembly could have exerted. To their sound 
discretion was committed the selection of the 
means and manner (contributory to the end) of 
exercising the powers, which they might deem 
requisite to the accomplishment of the objects 
of which they were made the guardians." 

It is impossible to conceive any essential 
difference between the power "to pass all laws 
and ordinances necessary" cited in that case, 
and the power in sec. 33, "to pass all 
ordinances necessary." If there be no essential 
difference between the powers so conferred, it 
follows that sec. 33, clothes the Mayor and 
City Council with all the legislative power the 
General Assembly could itself exert to carry 
into effect the corporate powers of said City, 
among which is the power to erect and 
establish hospitals, (sec. 31.) And if the 
General Assembly could, as asserted by Judge 
BLACK, in Sharpless vs. Philadelphia, above 
cited, and as the Court below practically 
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concedes, avail itself of the agency of a private 
corporation to effect a public object, it logically 
follows that the Mayor and City Council would 
do likewise. The selection of the means and 
manner (contributory to the end) being 
committed to their sound discretion, if they 
were unable or unwilling to erect and 
establish an hospital for the foundlings for 
whom it was their power and duty to provide, 
they were a t liberty to avail themselves of this 
institution to effect their object. If the means 
employed may accomplish the object or 
contribute in any degree to its 
accomplishment, the Court should not 
interfere. Mayor, &c. vs. Chase, 2 G. & J., 376. 

John M. Carter, for the Maryland Institute for 
the Promotion of the Mechanic Arts. 

*6 This appellant is a well recognized adjunct 
to the public school system of the State, and as 
such, constitutes one of the means of 
education, for the expense of which, the Mayor 
and City Council are authorized to levy and 
collect taxes under the Act of Assembly of 
1872, ch. 377, subch. 16, sec. 4. The 43rd 
Article of the Bill of Rights, directs the 
Legislature to encourage the extension of a 
judicious system of general education and the 
promotion of the arts and sciences. 

The 8th Article of the Constitution makes it 
mandatory upon the Legislature to pass laws 
for the establishment of a thorough and 
efficient system of free public schools, and for 
their maintenance by taxation. 

The Act of Assembly of 1872, ch. 377, 
delegates this power to the Mayor and City 
Council so far as the City of Baltimore is 
concerned, and especially authorizes the levy 
and collection of "such amount of taxes as may 
be necessary to defray all expenses incurred 
for educational purposes by the Mayor and 
City Council." 

Thus, to the municipal corporation, is 
delegated the power to legislate upon the 
subject of an educational system for the City, 
and where such power is delegated, every 
intendment and presumption ought to be 
made in favor of its acts in the premises. 

Mayor, &c. of Baltimore vs. Clunet, 23 Md., 467. 

The language of the 4th section of the Act of 
1872, ch. 377, is broad and comprehensive. 
The City is authorized to levy and collect 
taxes to defray all expenses incurred for 
educational purposes by the Mayor and City 
Council. 

Certainly then it is legitimate for the Mayor 
and City Council to levy and collect taxes for 
expenses incurred in this behalf by themselves 
directly, if they can do so for expenses 
incurred by the Commissioners. Some of the 
respondents below provide for the education of 
different classes of pupils than those who 
attend upon the schools organized and 
controlled by the School Commissioners, as for 
instance, the Institutions for the Blind and 
Deaf and Dumb. In the case of this appellant 
the course of instruction is different, and 
young mechanics, who have no opportunity of 
attending upon the daily sessions of the public 
schools, and where, even if they could, the 
course of instruction is not provided for them, 
are taught the theoretical branches of all 
those trades in which a knowledge of drawing 
and designing is essential. Hence the City 
avails itself of these agencies outside of the 
regular schools, to provide for the instruction 
of different classes and in different branches of 
education. And the wisdom of such a course is 
apparent. Instead of establishing at great 
expense schools for these specific purposes, the 
City avails itself of agencies already 
established by private enterprise. 

The appellant is, in the conduct of its affairs, 
under the supervision of the State and City 
authorities, and is, therefore, such a public 
and municipal agency as entitles it to the 
public aid. By the Act of 1868, ch. 198, sec. 9, 
the Institute is required to report annually to 
the State Treasurer-just such an Act as the 
authorities agree, constitutes a recognition of 
the public agency or character of the 
corporation. If the State exercises the slightest 
act of supervision over a corporation, it makes 
its agency public. Curtis' Adm'r vs. Whipple, et 
ah, 24 Wisconsin, 355. 

*7 The City actually owns and holds the title 
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to the property used by the Institute. The 
building was built in part with the City's 
money, under the immediate supervision of 
the City's officers. The ground floor is used 
and occupied by the City as a market house; 
and the City reserves the right to use the 
whole whenever desired. 

The entire building is open to the public at all 
times, subject only to such restrictions as the 
board of directors may prescribe, and the 
Institute's use of the building is a t best a 
qualified one. Ordinance of the City of Baltimore, 
No. 43, approved June 6th, 1850. 

S. Teackle Wallis and Fred. W. Brune, for the 
appellees. 

Assuming for the purposes of the argument in 
its principal aspect, that the General 
Assembly could have endowed the municipal 
authorities of Baltimore with ample power to 
make the appropriations in controversy, if it 
had seen fit to do so, the question is whether it 
has done so in fact. 

Has the State authorized the City to burden 
the taxpayers with a levy for the purpose of 
supporting or encouraging the institutions 
whose claims are here set up? 

The solicitors for the appellees will assume 
the law to be well established, that municipal 
corporations have no inherent right of 
legislation, and can exercise no powers which 
are not, in express terms or by fair 
implication, conferred upon them. These 
powers must be construed as confined in their 
exercise to the territorial limits of the 
municipality, and are not to be extended 
beyond the proper province of local self-
government. Where they are not granted by 
express language, or fair or necessary 
implication, they must be either incident to 
the powers expressly granted, or essential-not 
simply convenient, but indispensable-to the 
objects and purposes of the corporation. When 
the power in dispute is that of taxation, it 
must especially be held not to exist, unless 
plainly and unmistakably conferred, and it 
cannot be collected by doubtful inferences 
from other powers, or powers relating to other 

subjects, nor can it be deduced from any 
consideration of convenience or advantage. 
The rule accepted by all the authorities is, 
that all powers to tax must be construed with 
strictness. Minturn vs. Larue, 23 Howard, 435, 6; 
Thompson vs. Lee County, 3 Wallace, 327, 330; 
Thomas vs Richmond, 12 Wallace, 349; Booth vs. 
Woodberry, 32 Conn, 124; Spaulding vs. Lowell, 
23 Pick., 71, 74; 2 Dillon's Circuit Court Cases, 
354, 359, 360; Cooley's Constit. Limit., (Ed. 
1874,) 211 to 213; Sedgwick on Stat, and Constit. 
Law, (2 Edit,) 397; 1 Dillon on Municip. Corp., ( 
Ed. 1873,) sec 55; 2 Dillon on Municip. Corp., 
sec. 605; Cooley on Taxation, 209, 210; Mayor, 
&c. vs. Clunet, 23 Md., 467; Frederick vs. 
Groshon, 30 Md., 437; Gill vs. Mayor, &c, 31 
Md., 395; Mayor of Cumberland vs. Magruder, 34 
Md., 386. 

The appellants all claim to be public agencies: 
the St. Mary's Industrial School as a 
reformatory institution for juvenile offenders; 
the St. Vincent's Orphan Asylum as a school 
and infant asylum, the Maryland Industrial 
School as the female House of Refuge of the 
State, and the Maryland Institute as an 
agency of public education. 

*8 No doubt is suggested or entertained by 
any one as to their usefulness and excellence 
in their several departments, whatever those 
may be, nor as to the benevolent and 
praiseworthy purposes which they labor to 
promote. The question raised is, not whether 
they deserve support and praise, but whether 
the municipal government of Baltimore has 
the right to tax the people to support them. It 
is a question of power and nothing else. 

The City Council, in the ordinance in 
question, have not undertaken to classify the 
appellants, as they describe themselves. The 
ordinance assumes to provide for them as 
"City Poor" and not otherwise. I t does not 
profess to derive the power which it assumes 
for their benefit, from any other source than 
that of pauperism. It does not assert, in their 
behalf, the special powers which they invoke, 
nor does it act under them. It does not deal 
with them as houses of correction, hospitals or 
schools. Now, while it is very clear that if a 
municipal corporation assumes to exercise a 
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power, without stating the particular basis of 
such exercise, the Courts will refer the same 
to any basis of authority, sufficient to support 
it, which the corporation may possess; yet if 
the act is rested, in terms, by the corporation, 
upon a basis which will not support it, the act 
must be held void. This proposition is 
sustained by two express opinions of this 
Court, and is adopted by the elementary 
writers as clear law. Mayor vs. Moore, 6 Harr. & 
Johns., 380-381; Method. Church vs. Mayor, &c, 
6 Gill, 399; 1 Dillon Municip. Corpor., sec. 252. 

The appellants must, consequently, stand 
upon the powers which the city may lawfully 
exercise for the support and care of its poor, 
and upon those only. 

Under the powers conferred by law upon the 
city corporation in respect to its poor, the city 
has no authority to make provision for that 
class, except in its Almshouse, or in some 
other place erected, established or provided by 
the city and governed by its ordinances, or 
under the care and charge of the Trustees of 
the Almshouse, and regulated by such by-laws 
as they may enact. (Art. 4, sec. 45, 2 Code, 
158.) Inasmuch as neither of the appellants 
derives its existence from the Mayor and City 
Council, or has been "established" or 
""provided" by it in any sense, or-what is 
absolutely indispensable under the statute-is 
governed by its ordinances or is under the 
care, charge or administration of the Trustees 
of the Almshouse, it would seem to follow, of 
necessity, tha t the corporation is entirely 
without power to appropriate money for their 
benefit, as is sought to be done by the 
ordinance under discussion. Indeed, it would 
be difficult for legislation to make it more 
apparent than it is on the face of the Code, 
that the whole system of pauper support and 
government in the City of Baltimore was 
intended to be administered by the city itself, 
in its own municipal establishments, 
regulated exclusively by its own officers and 
laws. 

*9 But the claims of the St. Mary's school, as 
well as the St. Vincent's Asylum and the 
Maryland Institute are urged upon the further 
ground that they are schools. But are these 

appellants or is either of them, as a school, 
within the scope of municipal support? St. 
Mary's Industrial School, unlike the other 
two, is situated outside of the corporate limits 
of the city, several miles in Baltimore County, 
and its inmates if they are scholars, may come 
from the whole State. It is plainly, therefore, 
in no sense a city school. Is either of the other 
appellants? 

Art. 8, sec. 1, of the Constitution, requires the 
General Assembly, at its first session, to 
establish by law a thorough and efficient 
system of free public schools through the 
State, and to provide by taxation for their 
maintenance. Under the Acts of 1868, ch. 407, 
and 1872, ch. 377, the Mayor and City Council 
have conferred upon them full power and 
authority to establish such a "system" in the 
city, and to regulate the same and levy taxes 
for its support. The Treasurer is likewise 
directed to pay to the city its portion of the 
school fund. The Mayor and City Council have 
accordingly exercised their powers and 
established their "system" and a very 
complete one, by ordinances, which will be 
found in the City Code, pp. 658 to 668, and 
Supplement to City Code, pp. 238 to 240. The 
appellants are not, any of them, embraced in 
this system or connected with it, or governed 
by the ordinances or officers controlling it. In 
the very ordinance now under consideration, 
in which the appellants are classified among 
the "City Poor," the "Public Schools" are 
otherwise specifically provided for, and a 
separate and distinct appropriation of more 
than half a million of dollars is made for their 
support. It is submitted, therefore, tha t none 
of the appellants are schools, such as the city 
has a right to maintain or pretends to 
maintain, and that being no part of the 
"system" which alone the city may create and 
must govern, they are no more entitled to its 
support, through taxation, than any other 
private institutions, under the charge of 
private individuals. The powers of the city, in 
that direction, are exercisable only in the 
organization of the "system" required by the 
Constitution, and independent schools, under 
private control but supported by taxation, are 
in direct and pointed antagonism to the whole 
policy of the Constitution and the statutes. 
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Jenkins vs. Andover, 103 Mass., 94, 96, 101, 103; 
Curtis vs. Whipple, 24 Wisconsin, 353; Loan 
Association vs. Topeka, 20 Wal., 669; Merrick vs. 
Amherst, 12 Allen, 502. 

ALVEY, J., delivered the opinion of the 
Court. 

The question of jurisdiction was rather 
suggested than seriously argued by the 
counsel for the appellants. Since the case of 
the Mayor and City Council of Baltimore vs. Gill, 
31 Md., 375, the question of jurisdiction in a 
case like the present must be considered as 
settled in this Court. Parties in the position of 
the appellees in this case may invoke the 
restraining powers of a Court of equity, and 
that Court will entertain jurisdiction of their 
suit against municipal corporations and their 
officers whenever the latter are shown to be 
acting ultra vires, or are assuming or exercising 
a power over the property of the citizen, or 
over corporate property or funds, which the 
law does not confer upon them, and where 
such unathorized acts may affect injuriously 
the rights and property of the parties 
complaining. This is the principle settled by 
the case to which we have referred, and in 
addition to the authorities therein cited, we 
may refer to the cases of Mercer County vs. 
Pittsburgh and Erie R. Co., 27 Penn. St., 404; 
Mott vs. The Pennsylvania R. Co., 30 Penn. St., 
90; Page vs. Allen, 58 Penn. St., 338, and 
Newmeyer vs. The Missouri and Miss. R. Co., 52 
Mo., 81, and also to 2 Dillon Mun. Corp., sec. 
731, in all of which the same proposition is 
maintained. 

*10 The question of jurisdiction being clear, 
we must consider the question of the 
appellees' right to relief on the facts as 
charged in their bill of complaint. That they 
are tax-payers of the city, and would be 
affected by the appropriations stayed by the 
injunction, are facts not controverted by the 
appellants. 

The record before us contains four appeals,-
all from the same decree. The first, tha t of the 
"St. Mary's Industrial School for Boys;" 
second, that of the "Maryland Industrial 
School for Girls;" third, that of the "St. 

Vincent's Infant Asylum of the City of 
Baltimore;" and fourth, tha t of the "Maryland 
Institute for the Promotion of the Mechanic 
Arts." These appellants were among a number 
of other institutions to which appropriations 
were made by the City Ordinance, approved 
on the 12th of June, 1875, making general 
appropriations for that year. The 
appropriations to the appellants were classed 
under the head of "City Poor," and were of 
specific sums of money, without reference to or 
mention of any relation or agency between the 
city and those institutions. 

The bill of the appellees was filed upon the 
theory that the Mayor and City Council in the 
administration of the municipal government, 
can exercise only the defined and limited 
powers, and perform the duties, prescribed in 
the charter of the city, and therefore cannot 
sustain or aid institutions, however beneficial 
in themselves, which are not created for or 
required in the exercise of the powers and 
performance of duties prescribed by law. The 
bill charges that the appellants were 
organized for the administration of private 
charities, mostly under the influence and 
control of churches or religious denominations, 
and are in no sense public institutions; that 
they are organized by and composed of private 
citizens and managed by them, and are not 
under the control or supervision of the City or 
of the State, nor were any of them formed or 
incorporated to aid or facilitate the municipal 
government of the City in the performance of 
any of the duties imposed by its charter. I t is 
therefore insisted by the appellees, tha t such 
institutions are not in any sense public, or a t 
all events not municipal agencies, such as the 
City is bound or has the right to maintain, 
assist, or promote by the exercise of the taxing 
power. The prayer of the bill is, tha t the 
appropriations in question may be declared 
inoperative and void, and that an injunction 
be issued to restrain the payment of the 
appropriations to the institutions to which 
they were made. 

The appellants, in their several answers, 
controvert the positions of the appellees taken 
in their bill, and insist that they are now, and 
have been since their organization, performing 
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functions tha t properly pertain to the 
municipal government of the City. That they 
are charitable and benevolent institutions; the 
three first named appellants having been 
organized for the purpose of, and are devoted 
to, fostering, reforming and educating the 
pauper children of the City, and thus relieving 
the City of an expense that would otherwise 
be entailed upon it; while for the Maryland 
Institute for the Promotion of the Mechanic 
Arts it is claimed that it is an important 
adjunct to the Public School System of the 
City, and hence should receive aid from the 
City government. They all deny that they are 
private corporations, managed for private 
purposes; but claim, on the contrary, that they 
are public corporations, managed for public 
purposes, and are in fact municipal agencies, 
and therefore entitled to the appropriations 
made to them as of right. 

*11 These institutions are all of the most 
benevolent and charitable character, and well 
deserve the patronage and support of all good 
citizens; but the question here is as to the 
authority on the part of the municipal 
government to make appropriations for their 
support, by the exercise of the taxing power. 

Whether these institutions are strictly 
private, or quasi public corporations, i t is 
unimportant here to inquire; it is enough to 
know tha t they do not owe their creation to 
the municipal power conferred on the City of 
Baltimore, and were not created for the City 
by the Legislature of the State, as instruments 
of municipal administration. They are 
separate and distinct corporations, composed 
of private individuals, and managed and 
controlled by officers and agents of their own, 
and over which the City has no supervision or 
control, and for the management of which 
there is no accountability to the City 
whatever. No ordinance or resolution of the 
City Council can control the powers and 
discretion vested in the managing boards of 
these institutions, nor have the Mayor and 
City Council the power to determine who shall 
or who shall not receive the benefits of the 
charities dispensed by them. 

In the case of the St. Mary's Industrial School 

for Boys, the fact that the Governor of the 
State and the Mayor of the City of Baltimore 
each appoint every two years, three persons to 
represent the State and City in the board of 
trustees of that institution, under the 
amendment of its charter, by the Act of 1874, 
ch. 288, in no manner changes the nature of 
the institution, nor makes it a municipal 
agency. And the same may be said in regard 
to the amendment to the charter of the 
Maryland Industrial School for Girls, made by 
the Act of 1870, ch. 391. The fact that the 
Governor of the State is empowered to appoint 
ten, and the Mayor of the City five, of the 
directors of the institution, the board being 
composed of thirty, does not put the State nor 
the City in such relation to the corporation as 
to make it either a public, State or municipal 
institution. The object, manifestly, in 
providing such representation in those 
institutions, on the part of the State and City, 
was for the purpose of removing an objection 
to them, made by some portions of the 
community, tha t they were close corporations; 
that there were no means provided to give 
assurance to the public that the inmates of the 
institutions were properly treated; and 
insamuch as those institutions themselves 
applied for and obtained from the Legislature 
compulsory powers and control over the 
inmates, it was deemed proper that the State 
and the City should appoint the number of 
trustees and directors named. Such trustees 
and directors, however, do not control the 
institutions; nor are they clothed with any 
State or municipal authority, beyond their 
mere appointment, to be exercised in the 
management of the affairs of the institutions, 
and cannot, therefore, be directed, controlled, 
limited or restrained, in the exercise of the 
powers and duties as prescribed in the 
charters and by-laws of the corporations in 
whose proceedings they participate. They 
simply exercise, in common with the other 
trustees or directors, the special authority 
conferred by the Acts of incorporation, and 
nothing more. Nelson vs. Cushing, 2 Cush. Rep., 
529. So far, therefore, as the City is concerned, 
these corporations are entirely separate from 
and independent of it, in all corporate action 
and control. And as to the Maryland Institute 
for the Promotion of the Mechanic Arts, the 
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mere fact that the City may own the ground 
upon which the building is erected, or that the 
City, in its deed to the institution, has 
reserved certain privileges in the use of the 
Hall, as part of the consideration for the 
grant, cannot constitute that corporation a 
municipal agency. It is, like the other 
corporations just mentioned, without 
municipal relation, and is under no obligation 
to the City to discharge any mere municipal 
function for which it can legally claim 
compensation. 

*12 Such, then, being the nature of these 
institutions and their relation to the 
municipal government of the City of 
Baltimore, the question is, upon what 
principle can the appropriations made to them 
be legally supported? 

It is contended by the appellants, and with 
considerable force of argument, that though 
they are not under the control and supervision 
of the City, yet they have been performing 
functions and duties that rightfully pertain 
and belong to the City government, and have, 
to that extent, relieved the City from the duty 
and the expense of providing and maintaining 
agencies for the performance of those 
functions under its immediate control; that it 
was the duty of the municipal authorities to 
establish and maintain institutions of like 
character to those of the appellants, and 
inasmuch as no such institutions have been 
established by the City, it is competent for it 
to exercise the taxing power and apply the 
funds thus raised to enable or assist others to 
do what the City has been authorized but 
failed to do. And in support of this view of the 
subject, we are referred to Code, Local Laws, 
Art. 4, sees. 31, 32, 33, and 827, under title 
"City of Baltimore." 

By sec. 31, just referred to, the Mayor and 
City Council are authorized to "erect or 
establish houses of correction, hospitals, or 
pest houses within or without the City, if 
necessary, and pass all ordinances for the 
government of the same." By sees. 32 and 33, the 
Mayor and City Council are authorized to pass 
ordinances "for promoting the great interests 
and insuring the good government of the 
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City," and also "all ordinances necessary to 
give effect and operation to all the powers 
vested in the Corporation of the City of 
Baltimore." And by section 827, as modified 
by Act of 1872, ch. 377, sub- ch. 16, sees. 1 and 
4, the Mayor and City Council are authorized 
"to establish in the City a system of free 
public schools, under such ordinances, rules 
and regulations as they may deem fit and 
proper to enact and prescribe;" and are also 
authorized to levy and collect such amount of 
taxes as may be necessary to defray all the 
expenses of the system. 

Before proceeding to determine what 
application these or any other provisions of 
the Code have to the subject under 
consideration, it will be proper to state some 
general rules as to the construction of 
municipal powers. And first and principally, 
we must bear in mind that all such powers are 
delegated, and depend upon legislative charter 
or grant; and that the corporate authorities 
can exercise no power which is not, in express 
terms, or by fair and reasonable implication, 
conferred upon the corporation. In construing 
a grant of municipal powers, in the case of 
Minturn vs. Larue, 23 How., 435, the Supreme 
Court of the United States but announced a 
well established rule when it said, "It is a well 
settled rule of construction of grants by the 
Legislature to corporations, whether public or 
private, tha t only such powers and rights can 
be exercised under them as are clearly 
comprehended within the words of the Act, or 
derived therefrom by necessary implication, 
regard being had to the objects of the grant. 
Any ambiguity or doubt arising out of the 
terms used by the Legislature must be 
resolved in favor of the public. This principle 
has been so often applied in the construction of 
corporate powers, tha t we need not stop to 
refer to authorities." This same rule of 
construction is stated by Judge COOLEY, ( 
Const. Lim., 211, 213,) and by Judge DILLON, 
(Mun. Corp., sec. 55,) as settled, and it is 
supported by a large number of decided cases, 
to which may be added cases decided by this 
Court. Mayor & City Council vs. Clunet, 23 Md., 
437; Gill vs. Mayor & City Council, 31 Md., 395. 
And in respect to the power of taxation, Judge 
DILLON has summed up the result of the 
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authorities in a very clear and succinct form, 
(2 Dillon Mun. Corp., sec. 605,) which we cannot 
do better than give in his own words. He says: 
"It is a principle universally declared and 
admitted, that municipal corporations can 
levy no taxes, general or special, upon the 
inhabitants or their property, unless the power 
be plainly and unmistakably conferred. It has, 
indeed, often been said that it must be 
specifically granted in terms; but all Courts 
agree that the authority must be given either 
in express words, or by necessary implication, 
and tha t it cannot be collected by doubtful 
inferences from other powers, or powers 
relating to other subjects, nor deduced from 
any consideration of convenience or 
advantage. It is important to bear in mind 
that the authority to municipalities to impose 
burdens of any character upon persons or 
property is wholly statutory, and as its 
exercise may result in a divestiture and 
transfer of property, it must be clearly given 
and strictly pursued." This is according to the 
authorities, and is a most just and salutary 
rule of restriction against arbitrary and 
unauthorized taxation. 

*13 Seeing, then, that there must be 
authority either plainly expressed in terms or 
necessarily implied for making the 
appropriations in question, we fail to perceive 
how that authority can be deduced from the 
sections of the Code to which we have been 
referred. The power to erect or establish 
houses of correction or hospitals exists, it is 
true, but those institutions, when erected or 
established, are required to be governed by 
the City. They must not only derive their 
existence from the authority of the City, but 
they are made municipal institutions, and 
become agencies in the administration of 
municipal power. Nor is there anything in 
sections 32 or 33 bearing upon this subject. 
They simply declare the authority of the City 
to pass ordinances for general regulation, and 
to carry into effect and operation the powers 
conferred upon the City government. And as 
to the power supposed to be conferred by the 
Act of 1872, ch. 377, that has reference alone 
to the free public school system of the City, 
established, regulated and governed by the 
Mayor and City Council, and does not at all 

contemplate support to institutions like the 
appellants. It is claimed for the Maryland 
Institute for the Promotion of the Mechanic 
Arts that it is a school of an important 
character, and is of great interest and value to 
the mechanics and others of the City; that it 
has accumulated a large circulating library, 
and has established and successfully 
maintained large and flourishing schools in 
the various branches of designing, book
keeping, writing, music and chemistry, all of 
which have been availed of by the youth of the 
City, and that the Institute is in t ruth an 
important adjunct of the school system 
established for the City. All this is doubtless 
true, and while the establishment of such an 
institution reflects great credit upon, and has 
justly become an object of interest and pride 
to, its founders and supporters, and indeed to 
the City, the difficulty here is, tha t it has not 
been legally embraced in the public school 
system, and made subject to the ordinances, 
rules and regulations that the Mayor and City 
Council may have adopted in pursuance of the 
Act of 1872, ch. 377. Until this difficulty be 
removed, the legality of the appropriation 
cannot be supported under the Act of 1872. 

We have carefully examined all the statutes 
to which we have been referred, and all others 
in any manner relating to the subjects under 
consideration, and we have utterly failed to 
discover any express power, or any by fair 
implication, by which the appropriations to 
the appellants, in the manner in which they 
have been made, can be sustained. They are 
made without terms or conditions. The 
institutions could receive the money thus 
appropriated, and the day after, in the 
exercise of the powers completely in their 
control, discharge every inmate received from 
the City. We speak not of what would likely be 
done, but of the power to do. The City Council 
in making these appropriations entirely 
abdicate all discretion over the subject of their 
application. They become, therefore, mere 
donations. Who shall or who shall not be the 
objects of the charity, the City retains no 
power to determine. Whether the inmates 
really belong to the pauper class,-whether 
they be really objects of municipal care and 
protection,-are questions that the City 
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authorities do not determine, and have no 
means of determining. It is all left to the 
discretion of those who manage the 
institutions, and they, as we have shown, are 
not municipal agents, nor subject to any 
control or accountability as to the use and 
application of the money. It is certain, we 
suppose, that the City Council could have no 
power to make appropriations to these 
institutions simply as such, nor because 
merely of the very humane and laudable 
objects and purposes for which they were 
created by their founders and promoters; it is 
only because of the actual services and 
benefits rendered the City that any claim 
could be urged for their support from the City 
treasury. And if this be so, what guarantee 
has the City that services or benefits will 
accrue, commensurate with the appropriations 
that are made? The same principle that would 
sustain these appropriations, would equally 
sustain appropriations to every private school 
and private charity in the City. And once 
concede the power to make them, and it will 
be in vain to invoke the Courts to exercise a 
discretion as to any limit in the amount or 
extent of them. 

*14 That the city has ample power delegated 
to it, and that it is a duty, to provide for the 
foundlings, the insane, the indigent infirm 
and helpless, and for the correction of the 
vicious and vagrant portions of its population, 
is beyond all question; but whatever provision 
may be made must be under the control and 
subject to the supervision of municipal 
authority. The authority that is held and 
exercised in this behalf is a trust, as well for 
those who become the objects of it, as those 
who support it by contribution in the form of 
taxes levied upon their property; and being an 
important public trust, it cannot be delegated 
beyond the power and discretion of those to 
whom it is confided. We do not design, 
however, to be understood as intimating that 
it would not be competent for the Mayor and 
City Council to contract for the care, 
maintenance and training of those subject to 
its power, or who have claims upon its charity, 
of the class of those cared for, maintained and 
trained, in the St. Mary's Industrial School for 
Boys, the Maryland Industrial School for 

Girls, and the St. Vincent's Infant Asylum of 
Baltimore. If the city has not provided for such 
persons, or if they can be better taken care of 
and trained in those, or such institutions, than 
in the institutions of the city, we can perceive 
no good reason why the city may not arrange 
and contract for such care and training. Such 
contracts appear to have been made in the 
cases of the "Maryland Lying-in-Asylum," and 
the "Eye and Ear Institutes;" and we think 
the power to make such contracts may well be 
conceded to exist. Its exercise, however, to be 
valid, must be with the limitation, that the 
subject-matter of the contract be kept within 
the power and control of municipal authority, 
and that complete accountability be provided 
for; and thus make the institutions contracted 
with, pro hoc vice, municipal agencies. 

The fact that the institutions may be under 
denominational or religious control, can in no 
manner affect their qualification for assuming 
such relation to the city, or for the full and 
faithful discharge of the duties that they may 
contract to perform. Charity, to say the least 
of the matter, is quite as likely to be fully and 
faithfully administered under such auspices as 
it could be under any other. It could, therefore, 
be no objection that the institutions are or 
may be under the control and influence of 
those belonging to any particular church or 
denomination. 

Finding no warrant or authority to justify the 
appropriations to the appellants, we have no 
alternative but to declare them void, and 
must, therefore, affirm the decree as to those 
appropriations. We shall do so, however, 
without costs to the appellees. 

Decree affirmed. 
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Court of Appeals of Maryland. 

THE REGENTS OF THE UNIVERSITY 
OF MARYLAND 

v. 
J O S E P H B. WILLIAMS. 

June Term, 1838. 

*1 A corporation may be private, and yet the 
act, or charter of incorporation, contain 
provisions of a purely public character, 
introduced solely for the public good, and as a 
general police regulation of the state. 

If the acts of 1807, ch. 53, and 1812, ch. 159, 
by conferring authority to grant diplomas, 
may be regarded as repealing so much of the 
act of 1798, ch. 105, as provides for the 
payment of $10 for a license to practise, and 
imposes a fine for practising without license, 
and are therefore in violation of the rights 
conferred by the lat ter act; they are not for 
that reason wholly unconstitutional and void, 
but only so far as the authority to grant 
diplomas extends. 

But the right to grant license to practise, for a 
fee, and to a portion of the penalty for 
practising without license, given to the 
Medical and Chirurgical Faculty, by the act of 
1798, ch. 105, is not such an inviolable vested 
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right, as to be beyond the reach of the 
legislature. 

The act of 1798, in that respect, is penal and 
sanatory, looking to the health, and lives of 
the citizen, and as such might be revoked at 
the pleasure of the legislature. 

The power in question is a political one, and 
in granting it to the corporation, the good of 
the public was the object contemplated, not 
the regulation, or promotion of private 
interests. 

A corporation aggregate, is an artificial 
intellectual being, composed generally of 
persons in their natural capacity, but it may 
also be composed of persons in their political 
capacity, of members of other corporations. 

The corporation of "The Regents of the 
College of Medicine of Maryland," created by 
the act of 1807, ch. 53, is not destroyed or 
merged in the corporation of "The Regents of 
the University of Maryland," created by the 
act of 1812, ch. 159, independently of the 
constitution of the United States, or of the bill 
of rights, and constitution of this state. 

They exist as distinct and independent 
corporations, in possession of all the rights 
and franchises conferred upon them 
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respectively, by the acts of their incorporation; 
those rights and franchises, being entirely 
compatible, and the powers and authority of 
the one, not inconsistent with, or opposed to 
the powers and authority of the other. 

The corporation of "The Regents of the 
University" is a private, and not a public 
corporation. 

It was not created for political purposes, nor 
invested with political powers. 

If a corporation be eleemosynary, and private 
at first, no subsequent endowment of it by the 
state can change its character. 

It is not sufficient to render a corporation 
public, that its ends are public. 

Whether a corporation be public or private, 
depends upon the nature of the franchises 
granted, and not the expected beneficial 
results to the community, from the possession 
and exercise of those franchises. 

Public corporations are to be governed 
according to the laws of the land, and the 
government has the sole right as trustee, to 
inspect, regulate, and control them, whilst the 
same right, in reference to private 
corporations, appertains to the visitors alone, 
under the visitatorial power incident to such 
corporations. 

*2 Colleges and academies, established for 
the promotion of piety and learning, and 
endowed with property by public and private 
donations, are, in a legal sense, equally with 
hospitals for the relief of the poor, sick, &c. 
considered as private eleemosynary 
corporations. A charter, or act of 
incorporation, when accepted, is a contract, 
protected by that clause of the constitution of 
the United States, which declares, that "no 
state shall pass any law impairing the 
obligation of contracts." 

The act, therefore, incorporating "The 
Regents of the University," having been 
accepted, constituted a contract, protected by 
the constitution of the United States, and the 
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act of 1825, ch. 190, impairing the obligation 
of that contract, is repugnant to tha t 
instrument, and consequently void. 

And independently of the constitution of the 
United States, and of this state, that act is 
void as opposed to the fundamental principles 
of right and justice, inherent in the nature and 
spirit of the social compact. 

The legislature has no right, without the 
consent of a corporation, to revoke or alter its 
charter, or take from it any of its franchises or 
property; not that a corporation is clothed with 
any peculiar sanctity, but because its property 
and franchises are private property, and under 
the safe-guard of the same principle, tha t 
protects the property and rights of individuals. 

The act of 1825, professes to discontinue and 
abolish the corporation of the Regents of the 
University, and to appoint a board of trustees 
composed of different persons, and to transfer 
to them all the franchises and property of the 
corporation intended to be abolished. In this 
respect, if effectual, it would amount to a 
legislative ouster; a legislative judgment of 
dissolution, and as such in opposition to the 
6th article of the bill of rights, which declares, 
"that the legislative, executive, and judicial 
powers of the government, ought to be forever 
separate and distinct from each other, "--and 
also to the 21st article of the same instrument, 
declaring "that no freeman ought to be taken, 
or imprisoned, or disseized of his freehold, &c. 
but by the judgment of his peers, or by the law 
of the land." 

An act which only affects, or exhausts itself 
upon a particular person, or his rights and 
privileges, and has no relation to the 
community in general, is rather a sentence 
than a law. 

It may be questioned whether an 
unconstitutional act of the legislature can be 
made constitutional and valid, by a 
subsequent acquiescence in it. 

It is not necessary to the constitutionality of 
an act for altering a charter, to the passing of 
which, previous assent has not been given, 

to Orig. U.S. Govt. Works 

Wfestlaw. 



9 G. & J. 365 FOR EDUCATIONAL USE ONLY Page 3 
(Cite as: 1838 WL 1372, *2 (Md.)) 

tha t it should by its terms, be made to depend 
upon subsequent assent. 

The passing of it, with nothing more, 
amounts to an offer only for acceptance, and if 
afterwards accepted, either expressly, or by 
acting under it, it then receives life, and 
becomes an operative law. 

*3 But the acts, from which the assent of an 
existing corporation, to an alteration of its 
charter, may, and can alone be inferred, must 
be corporate acts, or acts of its authorized 
agents, or officers. The acts, or declarations of 
particular members, do not bind the 
corporation. 

Nor can the assent of a corporation to an act, 
altering, or destroying its charter, be inferred 
from the fact, tha t individual members, 
accepted, and held offices under the new 
corporation, which it was the object of the act 
to create. 

Neither non-user or mis-user, of corporate 
franchises, has ever been held sufficient to 
authorize the granting the same franchises to 
others, before a forfeiture has been judicially 
declared. 

An inference of assent by a corporation to an 
act of assembly after it has been passed, can 
no more be drawn from a subsequent non-user, 
or misuser of its franchises, than an inference 
of consent to its being passed, can be drawn 
from a previous non-user or mis-user. 

Nor can the non-user by a corporation of its 
franchises, be considered as equivalent to a 
surrender of them- tha t can only be done by 
deed to the state. 

Neither are courts warranted in presuming a 
surrender of the corporate rights, and a 
dissolution of the corporation, from a mere 
intentional abandonment of the franchises, 
unless there be something in the act of 
incorporation to justify it. 

If either of the faculties of a corporation 
consisting of integral parts, is lost, and not 
restored at the time of bringing a suit by such 

corporation, the action cannot be maintained. 

But the acceptance of office by the members 
of one of the faculties of an old, under a new 
corporation, does not in law amount to a 
resignation of their offices under the former, 
nor to a dissolution, or suspension of its 
franchises. 

An office in a corporation may be resigned in 
two ways; by an express agreement between 
the officer and the corporation, or by an 
agreement implied from his being elected to 
another office in the same corporation, 
incompatible with i t -and such resignation is 
not complete until the corporation shall have 
manifested its acceptance of the offer to 
resign, either by an entry in its books, or 
electing another person to fill the place, 
treating it as vacant. 

When the fact of incorporation is shown by 
the plaintiff, the burden of showing a 
dissolution is thrown upon the defendant. 

A corporation cannot be considered as being 
composed of distinct, definite, integral parts, 
unless the number of the members of each 
class is definite, and a majority of the 
members of each, is necessary to constitute a 
corporate meeting or assembly. No advantage 
can be taken of any non-user or mis-user on 
the part of a corporation, by any defendant, in 
any collateral action. 

There are two modes of proceeding judicially 
to ascertain and enforce the forfeiture of a 
charter. The one by scire facias when there is a 
legally existing body capable of acting, but who 
have abused their power; the other by 
information in nature of a quo warranto, which 
applies where there is a corporate body, de 
facto only, who take upon themselves to act, 
though from some defect in their constitution, 
or organization, they cannot legally exercise 
their powers. And the proceedings in both 
cases must be at the instance of the 
government, and in no other way. 

*4 The defendant, the treasurer of the 
trustees of the University, was held liable to 
the corporation of the Regents, in an action for 
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money had and received, for any money to 
which, as Regents, they could shew 
themselves entitled, amounting to a sum 
within the jurisdiction of the court, remaining 
in the hands of the defendant at the time the 
suit was brought, and which was received by 
him, as such treasurer, at any time within the 
three antecedent years. The act of limitations 
relied on by the defendant, barring a recovery 
for previous receipts. 

APPEAL from Baltimore county court. 

THIS was an action of assumpsit, instituted by 
consent to December, 1837. The plaintiffs 
counted for money had and received to their 
use, and the defendant pleaded the general 
issue and limitations. On these pleas issues 
were joined. 

It was agreed that either party shall be at 
liberty to have considered as offered in 
evidence in the case, any certified copies, by 
the proper keeper, of any original papers laid 
before the legislature, or any branch of it, 
relative to the University, from the year 1807 
to the present time, to have the same effect 
and operation, and no other, as if said papers 
were actually produced at the trial, and open 
to all exceptions to which the same would be 
liable if so actually produced; and that the 
record or minute-book of the proceedings of 
the Trustees of the University of Maiyland, offered 
in evidence by the defendant, and the record 
or minute-book of the Board of Regents of the 
University of Maryland, excepting the list of 
alleged donations a t the end of the same, 
offered in evidence by the plaintiffs, or any 
part of either of said record books, may be 
read and used in the Court of Appeals on the 
trial of this case before said court, as if the 
same had been incorporated at large in the 
statement in the record of the evidence offered 
by the parties, and in like manner, tha t the 
diploma offered in evidence may be read from 
the original paper in the Court of Appeals. 
And it is further agreed, that all the evidence 
offered by either party shall be open to all 
exceptions in the Court of Appeals, in the 
same manner as if exceptions to the same had 
been taken to the same as offered. And it is 
also agreed, that any act of assembly, public 
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or private, may be read from the statute book 
on said trial. 

At the trial of the cause the plaintiffs, to 
prove the issue on their part, offered in 
evidence the act of the general assembly of 
Maryland, passed at November session of the 
year 1807, chapter 53, entitled, "An act for 
founding a College of Medicine in the city or 
precincts of Baltimore, for the instruction of 
students in the different branches of 
medicine," which, it was agreed, might be 
read from the printed statute book. And also 
offered in evidence, the petition upon which 
said act was passed. 

And further, the plaintiffs offered in evidence, 
the act of the general assembly of Maryland, 
passed at November session of the year 1812, 
chapter 159, entitled, "An act for founding a 
University in the city or precincts of Baltimore, 
by the name of the University of Maryland;" 
and also offered in evidence the petition upon 
which the said act was passed. And also 
offered in evidence, the votes and proceedings 
of the house of delegates and senate of the 
general assembly of Maryland, of the sessions 
aforesaid, of the years 1807 and 1812, which, 
together with the last mentioned act of 
assembly, it was agreed might be read from 
the printed publication. And the plaintiffs 
further offered in evidence, the minute-book of 
the Regents of the University of Maryland, 
excepting, however, the entry or statement 
therein in relation to donations, which it was 
agreed should not be inserted in the record, 
but that the original book might be used a t 
the hearing of this cause. And the plaintiffs, 
further to prove the issue on their part, read 
in evidence the first section of the act of said 
general assembly of Maryland, passed a t 
November session, 1803, chapter 92, which it 
was agreed should be read from the printed 
statute book. And they further offered in 
evidence, that the said persons, claiming to be 
the corporation of "the Regents of the 
University of Maryland," entered upon and 
prosecuted the business and purposes of said 
corporation, and that lectures were delivered, 
and courses of instruction in medicine and 
law, and in the other faculties, were given 
regularly and constantly, by professors 
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appointed under the act aforesaid, creating the 
corporation aforesaid, of "the Regents of the 
University of Maryland," and that degrees 
from time to time, were conferred, as 
authorized by said act. And further offered in 
evidence, that the professors of the faculty of 
physic and the professors of law, of the said 
University, a t an early period after the 
passage of the said last mentioned act, and 
before the year 1826, incurred a t various 
times large personal responsibility, which is 
mentioned in the deeds given in evidence by 
the defendant, and which was discharged in 
the manner mentioned in said deeds by the 
trustees. And the plaintiffs further offered in 
evidence, tha t from time to time, after the 
corporation aforesaid went into operation 
under the act aforesaid, of the session of the 
year 1812, chapter 159, and before the year 
1826, donations were made to the said 
corporation, for the uses and purposes thereof, 
of minerals and books, of the value of two 
thousand dollars. And the plaintiffs further 
offered in evidence, the act of the general 
assembly of Maryland, of December session, of 
the year 1821, chapter 88, entitled "An act 
relating to the University of Maryland," 
which, by agreement, may be read from the 
printed statute book. And also offered in 
evidence, that in pursuance of said act, the 
medical professors of the University of 
Maryland, entered into bonds for the interest, 
and paid the said interest from year to year, 
required of them by said act. And the 
plaintiffs further offered in evidence, that 
shortly after the passage of the act of the 
general assembly aforesaid, of December 
session of the year 1825, chapter 190, there 
was sent to the governor, as claiming to be 
president of the board of trustees, and to each 
of the persons then claiming to be trustees 
under the said act, a notification or protest, 
from a committee of the Regents of the 
University of Maryland, authorized and 
directed by said regents to give such 
notification. 

*5 And the plaintiffs further read in evidence, 
the report of a joint committee of the house of 
delegates and senate of Maryland, at a session 
of the general assembly, of December session, 
1825, and the documents accompanying the 

same. 

And the plaintiffs further offered and read in 
evidence, the 5th of a series of resolutions, 
passed by the persons claiming to be the 
Trustees of the University of Maryland, on the 
15th day of June, 1826, as the same are 
entered on the minute book of said trustees, 
offered in evidence by the defendant. 
"Resolved, that it shall be the duty of the 
treasurer, having given bond in the penalty of 
fifty thousand dollars, with such security as 
may hereafter be approved of by this board, to 
receive all the moneys and funds of the 
University, and to deposite the same in the 
Bank of Baltimore, in the name of ' the 
Trustees of the University of Maryland,' to 
keep exact accounts of all receipts and 
payments, but no payments shall be made 
except by checks of the treasurer, 
countersigned by one of the executive 
committee, and he shall report statements of 
the finances of the institution when thereto 
required by the executive committee, and at 
all regular meetings of the trustees." And also 
proved by Samuel H. Bowly, a bookkeeper in the 
Bank of Baltimore, that on the 1st December, 
1837, there was a balance of cash in said bank, 
to the credit of the University of Maryland, of 
$2,360 11. That the ledger account of said 
University, which he kept as such book
keeper, is headed "The University of 
Maryland," and that the pass or bank book is 
headed, "Dr. The Bank of Baltimore in 
account with the Trustees of the University of 
Maryland," and that the first entry on the 
scratcher of money deposited under the said 
5th resolution, which was on the 2d of August, 
1826, is "Trustees of the University of 
Maryland." And the defendant proved by said 
Bowly, tha t he has no knowledge that the 
manner in which the ledger account is headed, 
as before stated, was known to the trustees of 
the University, or the treasurer. 

And the plaintiffs further offered in evidence, 
from the minute books of the trustees of the 
University of Maryland, produced by the 
defendant, an account and report of the 
executive committee, dated May the 2d, 1836, 
from which it appeared, that there was a cash 
balance in the treasury on that day of $682 94. 
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The defendant thereupon offered in evidence, 
the act of assembly of December session, 1825, 
ch. 190, and the minutes of the proceedings of 
the trustees of the University of Maryland, 
appointed under said act, which (with all other 
acts of assembly offered in evidence by either 
party) is agreed may be read and referred to in 
the Court of Appeals, as if incorporated with 
the record of this cause. He likewise proved 
that the said minutes of proceedings were 
until the 11th day of April, 1836, made and 
entered by Louis Eichelberger, the secretary of 
said board of trustees, and that the letters of 
acceptance from the professors named in the 
resolution of the 12th July, 1826, except those 
produced by defendant, were destroyed by fire 
in the year 1834, and that the said Louis 
Eichelberger is since dead. 

*6 He further offered in evidence, the letters 
of Professor Pattison, Bishop Kemp, and Dr. 
Wyatt, accepting professorships under the 
board of trustees. 

The defendant then offered in evidence, the 
acts of assembly following, viz: 

1798, ch. 105. 1826, ch. 261. 1827, ch. 68, 198. 
1830, ch. 50. 1831, ch. 270.1832, ch. 315. 1833, 
ch. 62. 

And the acts following, viz: 1807, ch. 111. 
1809, ch. 96. 1813, ch. 125. 1816, ch. 78. 1817, 
ch. 154. 1819, ch. 105, 163. 1820, ch. 121. 
1825, ch. 188. 1826, ch. 261. 1827, ch. 198. 

The defendant further offered in evidence, 
that a t the time the act of 1825 was passed, 
the board of Regents of the University of 
Maryland consisted of the persons and 
composed of the faculties, following, viz: 

Provost-Rev. James Kemp. 

Faculty of Physic-Mexander McDowell, John 
B. Davidge, Nathaniel Potter, Elisha De 
Butts, Samuel Baker, Granville Sharp 
Pattison, Richard W. Hall. 

Faculty of Divinity-Rev. Dr. Wm. E. Wyatt, 
Rev. Wm. Nevins, Rev. J. D. Kurtz, Rev. Geo. 
Roberts, Rev. Dr. Williams, Rev. John Glendy, 
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Rev. J. P. K. Henshaw. 

Faculty of Law-David Hoffman, George 
Winchester, William Frick, Nathaniel 
Williams, Jonathan Meredith, Roger B. 
Taney, U. S. Heath. 

Faculty of Arts and Sciences-Rev. John Allen, 
Edward C. Pinkney, Charles W. Hanson, Wm. 
Howard, John P. Kennedy, John D. Craig. 

And that of the said persons authorized to 
compose the said faculties, the following 
named, viz: the Rev. Dr. Kemp was appointed, 
accepted and acted till the period of his death, 
as the Provost of the University of Maryland, 
under said act of 1825, ch. 190. That all the 
persons composing said faculty of physic as 
aforesaid, were re-appointed by the board of 
trustees of the University of Maryland, 
accepted and acted in fact, under said act of 
1825, ch. 190, and are the persons mentioned 
by those names in the minutes of proceedings 
of the trustees aforesaid. That of the persons 
composing the faculty of divinity, the Rev. Dr. 
Wyatt and Rev. Dr. Williams were re
appointed by said board of trustees, accepted 
and acted under the act of 1825, ch. 190-and 
that of said faculty, the Rev. Dr. Roberts and 
the Rev. J. P. K. Henshaw, were by said act of 
1825, ch. 190, appointed trustees of said 
University of Maryland, and acted in said 
capacity. That of the persons composing the 
faculty of law as aforesaid, David Hoffman, 
Esq. was re-appointed by said board of 
trustees, accepted and acted as professor of 
law under said act of 1825, ch. 190. And that 
Nathaniel Williams, William Frick, and Roger 
B. Taney, in said faculty named, were by said 
act of 1825, ch. 190, appointed members of 
said board of trustees of the University of 
Maryland, and acted as such. That of said 
faculty of arts and sciences, Messrs. Allen, 
Pinkney, Kennedy, Hanson, and Dr. Howard, 
were re-appointed by said board of trustees, 
professors, under said act of 1825, ch. 190, and 
acted as professors in pursuance of such 
appointment. 

*7 The defendant then offered in evidence the 
following letters of nomination, to the trustees 
of the University of Maryland, to wit: a letter 
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from Professor N. Potter, of 3d October, 1826, 
nominating Dr. Wright for the chair of 
Surgery; a letter from Professor Samuel 
Baker, of the 7th July, 1827, nominating Dr. 
J. B. Davidge for the same chair; one from 
Professor Davidge, nominating Dr. Wright; 
one from Professor McDowell, nominating Dr. 
Dudley for the same post. And a letter from 
Professor Hall, of the 14th June, 1837, 
nominating several professors for chairs then 
vacant. And that after the organization of the 
board of trustees under said act of 1825, chap. 
190, the professors and others, under the 
mandate of said trustees, annually signed and 
issued diplomas to graduates in said 
University. And that the board of Regents, the 
plaintiffs, at no time conferred degrees or 
discharged other duties incident to their office 
as Regents, from the period of the 
organization of the board of trustees under the 
act of 1825, chap. 190, until the 18th day of 
September, 1837. 

The defendant further offered in evidence, a 
deed from John E. Howard to N. Potter and 
others, dated 15th May, 1815, conveying to 
the grantees a lot of ground in the western 
precincts of the city, reciting that the said 
grantees had borrowed for the use of the 
Regents of the University, the sum of $6,651, 
and conditioned that upon the payment of the 
same by the said Regents, the lot should be 
held for their use; and a deed from the 
executors of J . B. Davidge to the said trustees, 
for his interest in the University property, 
duly executed and recorded, dated 29th May, 
1830. And the defendant also read to the jury 
a deed dated 14th of January, 1832, from 
Richard Hall and others, physicians, and on 
the 10th of July, 1823, professors of the 
faculty of medicine in the University of 
Maryland, to the trustees of the University of 
Maryland, conveying to the latter, for a 
valuable consideration, the lot of ground upon 
which the infirmary attached to the said 
University is erected. And a deed dated 14th 
January, 1834, from Nathaniel Potter and 
others, conveying to the said trustees, whom 
the deed recites to be the successors of the 
Regents under the act of 1825, ch. 190, the lot 
of ground conveyed as aforesaid by John E. 
Howard to them, by his deed of the 15th of 

May, 1815, together with the medical college 
and other buildings erected thereon. And the 
defendant also offered in evidence, a deed 
from the sheriff of Baltimore county, dated the 
25th of May, 1832, conveying to the said 
trustees the interest of one of the professors of 
medicine in the University of Maryland, in 
the lot and infirmary, sold by the sheriff to 
satisfy a judgment against him. 

The defendant then proved, that the full 
amount of the purchase money for the lot, 
upon which the infirmary is erected, has been 
paid by the said trustees, and that the 
judgments and premiums of insurance have, 
from time to time, as the same became due 
upon the property of the University, been paid 
by the said trustees. He further offered in 
evidence the accounts of the treasurer of the 
said board of trustees. The defendant further 
gave in evidence, the particular payments 
following, made a t the several dates stated, 
and to the several professors receiving the 
same, and for the purposes stated opposite to 
each payment, comprising a period from 1826 
to 1836; and proved, that under the provisions 
of the act of 1821, chap. 88, and since the 
organization of said board of trustees, under 
the act of 1825, chap. 190, the professors of the 
faculty of physic for the time being, gave and 
executed bond to the state of Maryland, 
according to the provisions of said act; and 
that since the resignation of said professors, 
herein before named, the bond given to the 
state has been executed by the professors of 
said faculty, newly appointed by said trustees. 

*8 The defendant then read in evidence, the 
letters of resignation of the professors of the 
medical faculty, and of the professor of law, 
dated in 1836 and 1837; and proved that from 
the period of the organization of said board of 
trustees under said act of 1825, chap. 190, said 
trustees received, and have always since had, 
peaceable and exclusive possession of the 
buildings, grounds, and all other property and 
funds of said University. 

The defendant also offered in evidence, two 
petitions of the medical faculty of the 
University of Maryland to the legislature, the 
first dated January 4th, 1834, praying to be 
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relieved from the payment of the interest on 
the sum of $30,000, loaned by the state to the 
University in the year 1821; the other dated 
the 30th of January, 1837, reiterating the 
above prayer; and also praying, that such 
modification might be made in the charter, as 
would admit the medical faculty to a limited 
participation with the trustees, in the 
government of their particular faculty. 

The plaintiffs by their counsel object to the 
admissibility in evidence of the act of the 
general assembly of Maryland, passed a t 
December session, 1825, chap. 190, entitled, 
& c. as offered in evidence by the defendant, 
because, that by the acts of 1807 and 1812, 
given in evidence by the plaintiff in this 
cause, the plaintiffs were at the institution of 
their suit, and still are entitled to all the 
rights and privileges conferred by said acts 
upon "the Regents of the University of 
Maryland," which said two acts are still in full 
force and effect, notwithstanding the said act 
of 1825, chapter 190, the same being 
unconstitutional and void. First, according to 
the provisions of the bill of rights, and 
constitution of the state of Maryland; and, 
secondly, according to the provisions of the 
constitution of the United States. But the 
court pro forma, admitted the evidence 
aforesaid. The plaintiffs excepted. 

2D EXCEPTION.-And the plaintiffs further 
offered to prove, by Richard Wilmot Hall, that 
witness, and Dr. Pattison, and Dr. Baker, and 
Dr. De Butts, and Dr. McDowell, while 
professors of the medical faculty of the 
University of Maryland, and David Hoffman, 
while professor of the faculty of law, borrowed 
at sundry times large sums of money, for the 
purposes of construction of the buildings and 
the enclosure wall of said buildings of the 
University of Maryland, and for the purpose of 
procuring apparatus for the medical, and 
surgical, and chemical departments of the 
University, which sums were applied to said 
purposes; that the first amount of the sums 
raised as aforesaid, was borrowed from the 
City Bank of Baltimore, in the year 1813 or 
1814, and was $7,000; the next sum was 
borrowed from the Mechanics Bank of 
Baltimore, in the year 1813, 1814, or 1815, 
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and was about $2,000; tha t the next sum was 
borrowed from the Bank of Baltimore, in 
amount $3,000, about 1820, and before 1825; 
$2,000 about the year 1821; $7,000 or $8,000 
about the year 1823; and that this last sum 
was mainly applied to the building of the 
infirmary belonging to said University; and 
that there was borrowed as aforesaid, from the 
Union Bank of Maryland, $5,000, about the 
year 1823 or 1824, and before the year 1825, 
which sum was applied to the repairs of the 
centre building of the University, and to the 
lateral building; that in the year 1825, the 
said professors of medicine and law contracted 
with workmen for the repairs of the centre 
building aforesaid, for stopping leaks of the 
roof; and in the spring of 1826, the said 
professors of medicine paid for said repairs 
about $480; and that there remains yet unpaid 
to said professors of the amount of their said 
advances, the sum of upwards of $14,000, 
principal and interest. The plaintiffs further 
offered to prove by the said Hall, tha t in the 
year 1813, Jeremiah Sullivan made a 
donation to the corporation of the Regents of 
the University of Maryland, an Encyclopedia; 
and that after the year 1813, and before the 
year 1825, John Spear Smith made a donation 
to said corporation of a valuable collection of 
minerals; and that between the same periods 
Robert Gilmor made a donation to said 
corporation of a collection of minerals; and 
that various other donations were made before 
the year 1825, to said corporation. But the 
defendant objected to the admissibility of said 
Hall's testimony, because of said Hall being 
one of the persons now, and at the institution 
of this suit claiming to be one of the Regents 
of the University of Maryland, and as such, 
one of the plaintiffs in this suit, and which 
facts were admitted by plaintiffs counsel at 
the time of offering said witness; which 
objection the court, pro forma, sustained, and 
rejected the said evidence. Whereupon the 
plaintiffs by their counsel excepted. 

*9 3D EXCEPTION.-And the plaintiff 
further offered to prove, by Maxwell 
McDowell, that the professors of the medical 
faculty, and of the law faculty of the 
University of Maryland, before the year 1825, 
borrowed money to a large amount at different 
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times, upon their personal responsibility, for 
the purposes of the University, and to enable 
it to prosecute the objects of the University, as 
prescribed by the act aforesaid, incorporating 
the said University; and also, that there were 
made to the Regents of the University of 
Maryland, before the year 1825, various 
valuable donations for the benefit of said 
University, and in aid of its objects. But the 
defendant objected to the admission of said 
testimony, inasmuch, (as was admitted by the 
plaintiffs,) the said McDowell was a Regent of 
the University of Maryland at the time of the 
passage of the act of 1825, chap. 190, and at no 
t ime had resigned or been removed by the 
Regents, his situation as Regent. Whereupon 
the court, pro forma, rejected the evidence so as 
above in this exception offered. Whereupon 
the plaintiffs, by their counsel, excepted. 

4TH EXCEPTION.-The plaintiffs then 
prayed the court to direct the jury, that 
notwithstanding the act of 1825, chap. 190, 
given in evidence, the plaintiffs are entitled to 
recover, if the jury shall believe the evidence 
given in the cause, and shall find that a t any 
time within three years before the instituting 
of this suit, the defendant received moneys 
exceeding the amount of one hundred dollars, 
and not appropriated by him for any of the 
purposes of the University of Maryland, or in 
execution of any of the orders or resolutions of 
the persons or body, claiming under the act 
aforesaid, to be the trustees of the University 
of Maryland, and which shall have been 
claimed and received by the defendant, as 
treasurer of the said trustees. 

2. That notwithstanding the act of 1825, chap. 
190, the plaintiffs are entitled to recover, if 
the jury shall believe the evidence given in 
the cause, and shall find that at any time 
heretofore, the defendant received money 
exceeding the amount of $100, and not 
appropriated by him for any of the purposes of 
the University of Maryland, or in execution of 
any orders or resolutions of the persons or 
body claiming under the act aforesaid, to be 
the trustees of the University of Maryland, 
and which shall have been claimed and 
received by the defendant, as treasurer of the 
said trustees. 

3. That, upon the evidence offered in this 
cause, if the jury find the same to be true, they 
are entitled to recover, because the act of the 
general assembly of Maryland, passed at the 
December session, in the year 1825, chap. 190, 
entitled, "An act supplementary to the act 
entitled an act for founding an University in 
the city or precincts of Baltimore, by the name 
of the University of Maryland," is 
unconstitutional, and therefore void. 

Which said several prayers of the plaintiffs, 
and each of them, the court, pro forma, 
rejected, and refused to direct the jury as 
prayed. Whereupon the plaintiffs excepted. 

*10 The verdict and judgment being for the 
defendant, the Regents appealed to this court. 

At the argument of the cause in this court, 
before BUCHANAN, Chief Judge, and 
STEPHEN and SPENCE, Judges. 

Under the agreement mentioned in the 
record, the proceedings of the board of Regents 
of the 17th of March, 1836, were read, 
appointing a committee to take the opinion of 
counsel in relation to the constitutionality of 
the act of 1825, ch. 190, with a resolution that, 
in case the said law should be considered 
unconstitutional by counsel, that an address 
should be presented to the governor, and to 
the trustees appointed to the government of 
the University by said law, asking them to 
defer acting thereunder, until the subject 
could be again brought before the legislature; 
and in case of their refusal, to adopt legal 
measures, to resist the execution of the law. 

The counsel consulted by the committee, 
having given an opinion against the 
constitutionality of the law, they, in 
conformity with the resolution of the Regents, 
addressed a communication to the governor 
and trustees, on the 22d of May, 1836, 
(enclosing the opinion) asking them to suspend 
the execution of the law until the then next 
meeting of the legislature, when an 
application would be made for its repeal; and 
proposing, in case of refusal, that steps should 
be taken for a speedy judicial decision upon its 
constitutionality by the proper tribunal. 
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These documents were also read. 

West Headnotes 

Colleges and Universities <@= 7 
81k7 Most Cited Cases 

An action for money had and received was 
held to lie, by the corporation of the regents of 
the University of Maryland, against the 
treasurer of the trustees of the University, for 
the recovery of money received by him as 
treasurer, at any time within three antecedent 
years. 

Colleges and Universities <®=? 11 
8 1 k l l Most Cited Cases 

The acceptance of office by the members of one 
of the faculties of an old, under a new, 
corporation, does not in law amount to a 
resignation of their offices under the former, 
nor to a dissolution or suspension of its 
franchises. 

Constitutional Law <®^ 39 
92k39 Most Cited Cases 

There are certain fundamental principles of 
right and justice inherent in the nature and 
spirit of the social compact, designed to protect 
the life, liberty, and property of the citizen 
from the unjust exercise of legislative power, 
which rise above and restrain the power and 
authority of the legislature. 

Constitutional Law <©̂> 52 
92k52 Most Cited Cases 

An act which affects or exhausts itself on a 
particular person, or his rights and privileges, 
and has no relation to the community in 
general, is rather a judicial sentence than a 
law. 

Constitutional Law <©=> 125 
92kl25 Most Cited Cases 

The Maryland act of 1812, incorporating the 
regents of the university, having been 
accepted, constituted a contract, protected by 
the constitution of the United States; and the 
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act of 1825, c. 190, impairing the obligation of 
that contract, is repugnant to that instrument, 
and therefore void. 

Constitutional Law <®= 125 
92kl25 Most Cited Cases 

Act 1825, c. 190, purporting to abolish the 
corporation of "The Regents of the 
University," and to appoint a board of trustees 
different from those holding office under the 
act of incorporation, impairs the obligation of 
contracts. 

Constitutional Law <©=* 125 
92kl25 Most Cited Cases 

The charter of a corporation created by the 
state, is a contract, and is in all particulars 
inviolable, unless in the charter itself, or in 
some general or special law to which it was 
taken subject, there is a power reserved to the 
legislature to alter or amend. 

Constitutional Law <&= 129 
92k 129 Most Cited Cases 

A charter of a university, when accepted, 
becomes a contract, within Const.U.S., 
prohibiting the impairment of the obligation 
of contracts. 

Constitutional Law <®= 277(1) 
92k277(l) Most Cited Cases 

The property and franchises of an incorporated 
university are property which is entitled to 
the same protection under the constitution as 
the property of individuals. 

Constitutional Law <©= 278.5(1) 
92k278.5(l) Most Cited Cases 

Act 1825, c. 190, purporting to abolish the 
corporation of the "Regents of the University," 
and to appoint a board of trustees different 
than those holding office under the act of 
incorporation, is repugnant to Bill of Rights, 
art. 2, prohibiting a disseisin of the freehold of 
a freeman but by the law of the land. 

Corporations <©= 3 
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101k3 Most Cited Cases 

Act Dec. 1812, c. 159, founds "an university in 
the city precincts of Baltimore," and declares 
its faculties, with the provost, to be one 
corporation and body politic, with capacity to 
acquire, enjoy, and dispose of real and 
personal estate for the purposes and interests 
of the university, and empowers the faculty to 
appoint the instructors and professors, and to 
make their own rules of proceedings and 
fundamental regulations for the government 
and discipline of the university. Held, that 
the corporation created by the act is a private, 
and not a public, corporation. 

Corporations <©=> 3 
101k3 Most Cited Cases 

Public corporations are such only as are 
founded by the government for public 
purposes, where the whole interests belong to 
the government. 

Corporations <©=? 195 
101kl95 Most Cited Cases 

The assent of a corporation to a forfeiture of 
its charter cannot be inferred from a mere 
nonuser of its franchises, where such nonuser 
was caused by the attempt of the legislature to 
forfeit the franchises. 

Corporations <®=607 
101k607 Most Cited Cases 

The sovereign which created a corporation 
may waive a right of forfeiture. 

Corporations <@=608 
101k608 Most Cited Cases 

Without authority, the legislature passed an 
act purporting to oust a corporation of its 
franchises, and created another, to which it 
transferred them, together with the property 
of the former. The first corporation protested 
against the act, but some of its members 
entered the service of the new corporation, and 
the old one thereafter ceased doing business. 
Held, that the old corporation had not 
assented to the forfeiture of its charter, not 
being bound by the acts of its members. 

A corporation cannot be considered as 
composed of distinct, definite, integral parts, 
unless the number of the members of each 
class is definite, and a majority of the 
members of each is necessary to constitute a 
corporate meeting or assembly. 

Corporations <@̂  613(1) 
101k613(l) Most Cited Cases 

Proceedings to enforce the forfeiture of a 
corporation's charter can only be instituted by 
the state. 

Corporations <©= 292 
101k292 Most Cited Cases 

Quo Warranto <@=? 19 
319k 19 Most Cited Cases 

Acceptance by an officer of a corporation of a 
similar office in another corporation does not 
operate as a resignation of the office in the 
former, as a matter of law. 

Corporations <®= 519(1) 
101k519(l) Most Cited Cases 

Where, in a suit by a corporation, its corporate 
existence is denied, and it has shown the fact 
of its incorporation, the burden of showing its 
dissolution is on defendant. 

Corporations <&=> 596 
101k596 Most Cited Cases 

Proceedings to forfeit the charter of a legally 
organized corporation, because of its abuse of 
corporate power, must be instituted by scire 
facias; but where the cause of forfeiture is for 
a defect in the organization, the proceedings 
must be by information in the nature of quo 
warranto. 
EVANS, MAYER, MARTIN, and 

MEREDITH, for the appellants, contended: 

*11 1. That the corporation of the Regents of 
the University, is a private corporation. They 
cited on this point Act 1817, ch. 154, 210. 1807, 
ch. 153.1812, ch. 159. Lightly vs. Clouston, 1 
Taunt. 112. Dartmouth College vs. Woodward, 4 
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Wheat. 518, 636, 671. lb. 4 Cond. Pet. S. C. 539, 
540, 557, 558. Allen vs. McKeen, 1 Sumner, 277, 
296, 298, 299. 3 Stor. Con. U. S. 260. Ang. and 
Ames, 8, 21. Act 1812, ch. 159, sec. 9-19. 1803, 
ch. 92, sec. 1. 2 fez? Com. 300, 304, 305. The 
People vs. Morris, 13 Wendell, 337. i?ex vs. 
Cambridge, V. C. 3 BMTT. 1656. Attorney General 
vs. Pearce, 2 Atk. 87. Stanley vs. Robinson, 4 Fef. 
C. C. R. 544. Case <?/». Mary's Church, 7 Serg. 
ana* /?aw. 517. Society, &c. vs. New Haven, 8 
Wheat. 464. 2 Kent, 275. 3 B. »af. 213, Hen. 8. 
i&. 794, Hen. 8. Gz'to. Law Evid. 12, 13. 

2. That the charter of such a corporation is a 
contract between the state and the 
corporators; and also, between the state, the 
corporators, and those persons who 
contributed to the endowment. Dartmouth 
College vs. Woodward, 4 Pet. Con. S. C. R. 553-4, 
556, 579 a 583. Ashby vs. White, 2 L. Ray. 938. 
14 Law Lib. 132. The King vs. John Patterson, 24 
Serg. and Low, 1, 14. Dartmouth College vs. 
Woodward, 4 Wheat. 695, 629, 693, 689. Jenk. 
Cent. 270. Plac. 28. Allen vs. McKeen, 1 Sum. 
300, 301. Journal H. ofD. 1825, p. 152. Mumma 
vs. the Potomac Co. 8 Peter, 282. Case of St. 
Mary's Church, 7 Serg. and Raw. 530, 558, 559, 
565. 1 Trum. His. of Con. 407. Ang. and Ames, 
507, 510. Slee vs. Bloom, 19 John. 456. Riddle vs. 
the County of Bedford, 7 Serg. and Raw. 392. 

3. That the act of 1825, ch. 190, is a law 
impairing the obligation of contracts, within 
the meaning of the constitution of the United 
States. Journal H. ofD. 1825, 152. 3 Dall. 388, 
390. Bill of Rights, 21 sec. -art. 10 sec. Con. U. 
S. Terrett, et al vs. Taylor, et al, 9 Cranch, 43. 
Fletcher vs. Peck, 6 Cranch, 88. State of New 
Jersey vs. Wilson, 7 Cranch, 164. The town of 
Pawlet vs. Clark, 9 Cranch, 292. Dartmouth 
College vs. Woodward, 4 Wheat. 518. Allen vs. 
McKeen, 1 Sumner, 276. Norris vs. Trustees of 
Abingdon Academy, 7 G. and J. 7. Adams vs. 
Storey, 1 Payne, C. C. R. 107. 11 Peters S. C. R. 
420. Canal Company vs. Rail Road Company, 4 G. 
and J. 108. 

4. That the act of 1825, is unconstitutional 
and void. Norris vs. Abingdon Academy, 7 G. and 
J. 7. The Canal Bridge Co. vs. Gordon, 1 Pick, 304 
. 2 Kent, 312. Trustees of Vernon vs. Hills, 6 Cow. 
23. 1 Hals. 191. Swfron vs. Johnstone, 2 Term i?ep. 
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513. Carca/ Co. vs. Rail Road Co. 4 G. and J. 107. 
A/Zera vs. McKeen, 1 Sumner, 276, 313. Ehrenzeller 
vs. Union Land Co. 1 i?aw/. 181, 183. Wellington, 
et al vs. Petitioners, &c. 16 Pick, 96, 98, 99.3 Sfo. 
Com. 262. 4̂rcg. awd /Imes on Corp. 504, 505. 
Dartmouth College vs. Woodward, 4 Wzeaf. 688. 
Case of St. Mary's Church, 7 Serg. and Raw. 559. 

*12 5. That the individual members of the 
corporation of The Regents of the University 
of Maryland, have no individual interest in 
the corporate property of that institution, and 
are not individually liable for its corporate 
debts, and that Drs. Howard and McDowell 
are consequently competent witnesses in this 
cause. The City Bank vs. Bateman, 7 Harr. and 
John. 105. Nor. Peake, 219. 1 Stark, 126. Weller 
vs. the Governor of the Foundling Hospital, Peake's 
Cases, 153. 

6. That assuming the act of 1825 to be 
unconstitutional, the appellant is entitled to 
recover in this action. Acts of1798, ch. 105. 
1807, ch. 153. 1812, ch. 159. 1816, ch. 78. 
Wellington, et al vs. Petitioners, 16 Pick, 96. 
Dillingham, et al vs. Snow, 5 Mass. 554. Angel and 
Ames, 514. Hall vs. Marston, 17 Mass. 575. 
Chapman vs. Williams, 7 Harr. and J. 157. Upon 
the forms of the prayers. Graham and Parran vs. 
Harris, Parran & Co. 5 G. and J. 493. 

NELSON and R. JOHNSON, for the 
appellees, contended: 

1. That the act of 1812, ch. 159, incorporating 
the Regents of the University of Maryland, 
cannot be regarded as a contract, the 
corporation thereby created, being a public 
corporation. Mumma vs. the Potomac Co. 8 
Peters, 281. 

2. That the act of 1825, ch. 148, is not 
repugnant to the constitution of Maryland or 
of the United States. McCulloh vs. the State of 
Maryland, 4 Wheat. 424, 428, 429. Mumma vs. 
Potomac Co. 8 Pet. 281. Wellington, et al vs. 
Petitioners, 16 Pick, 98. 1 Kidd, 67, 68. The King 
vs. Larwood, 1 Lord Ray. 29, 32. Allen vs. 
McKeen, 1 Sum. 303. Rex vs. Hughes, 5 B. and 
Cres. 886. 

3. That assuming said law to be 
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unconstitutional, still the plaintiffs below 
were not entitled to recover in this suit, 
because of the acts of said Regent subsequent 
to the passage of said law. Kent Com. 308, 309. 
The King vs. John Pasmore, 3 Term, 199. The King 
vs. Morris, 4 East, 17. The King vs. Morris and 
Stewart, 3 East, 213. The King vs. Miller, 6 T. R. 
279. Smith vs. Smith, 3 Des. 557, 576, 577, 578, 
580. King vs. Hughes, 12 Serg. and Low, 399. 14 
Law Lib. 133, 135. Bank U. S. vs. Dandridge, 12 
Wheat. 70. Union Bank vs. Ridgely, 1 H. and G. 
426. The Canal Bridge vs. Gordon, 1 Pick, 297. 
Canal Co. vs. Rail Road Co. 4 G. and J. 106, 107, 
150, 151. The King vs. Sir G. Chetwynd, 14 Serg. 
and Low, 111. The King vs. Wardroper, 4 Burr. 
2024. Hampshire Co. vs. Franklin Co. 16 Mass. 86 
. Riddle vs. Proprietors of Locks, 7 Mass. 184. 
Canal Bridge vs. Gordon, 1 Pick, 297, 304, 308. 
Wellington, et al vs. Petitioners, 16 Pick, 97. 

4. That there is no evidence in the record to 
show any assumpsit by the defendant to the 
plaintiffs, and that they therefore were not 
entitled to recover in this suit. White vs. 
Bartlett, 23 Serg. and Low. 312. Nickolson vs. 
Knowles, 5 Mad. 47. Blackburn vs. Scholes, 2 
Camp. 344. Dixon vs. Hammond, 2 Barn, and Aid. 
310. Roberts vs. Ogilby, 9 Price, 269. Gasling vs. 
Birnie, 7 Bing. 339. Travis vs. Claiborne, 5 Munf. 
435. 

*13 5. That the testimony proposed to be 
given in the trial below by Doctors Hall and 
McDowell, was properly rejected by the court. 

6. Upon the questions of form and practice. 
Agnew vs. the Bank of Gettysburg, 2 H. and G. 
478, 493. Graham and Parran vs. Harris, et al, 5 
G. and J. 490. Bosley vs. Chesapeake Ins. Co. 3 G. 
and J. 450, 462. Cole vs. Hebb, 7 G. and J. 20, 
26. Duvall vs. Farmers Bank of Md. ib. 60. Davis 
vs. Leab, 2 G. and J. 302. Newson, adm. vs. 
Douglass, 7 Harr. and J. 452. Hicks vs. Hicks and 
Norris, 5 G. and J. 82. McCreary vs. McCreary, ib. 
152. Maryland Ins. Co. vs. Bathurst, 224. 
McElderry, et al vs. Flannigan, 1 H. and G. 308. 

7. That if the act of 1824, ch. 148, is 
unconstitutional, the act of 1812, ch. 159, is 
likewise unconstitutional, it being repugnant 
to the acts of 1798, ch. 205, and 1807, ch. 153. 

BUCHANAN, Ch. J. delivered the opinion of 
the court. 

A variety of questions arise in this case, 
which is one of a grave and delicate character. 
Important as respects the interests involved, 
and the results to the community. What may 
be the effect of the decision of this court 
(whether beneficial or otherwise) upon the 
usefulness and future operations of the 
University, we do not know, nor is it our 
business to inquire; looking only, and with a 
single eye, as it is our duty to do, to the 
questions alone submitted to us, and seeking 
to decide them, according to the principles of 
law governing such questions, whatever the 
consequences may be. Grave and delicate, as it 
draws in question the validity of an act of the 
legislature of the state, we are not insensible 
to the caution with which such questions 
should always be approached, nor the 
deliberation with which they should be 
examined; accompanied by a becoming 
deference to the legislature, and its high and 
important functions, and a just regard to the 
duties and character of the judicial office. 

It has been said, that a legislative act should 
not be pronounced unconstitutional or invalid, 
in a doubtful case: nor should it, where the 
doubt is bona fide, and well founded, and not 
the result of a disinclination to deny the 
authority of the legislature, which all must 
feel, but none should yield to in violation of a 
solemn duty. But where a judge is satisfied 
upon full consideration, that an act of the 
legislature is contrary to the constitution of 
the United States, the supreme law which he 
is bound to obey, and which must prevail over 
any act that comes in conflict, and cannot 
stand with it, or is for any other reason 
invalid, he has no choice; and all that is left 
him, is honestly and fearlessly to do his duty;-
from the faithful discharge of which, however 
unpleasant the task, no upright judge can 
shrink if he would. On the other hand, a judge 
should not suffer himself to be betrayed to 
pronounce an act unconstitutional or invalid 
on insufficient grounds, by a morbid 
apprehension that a contrary decision might 
be ascribed to the want of a just and proper 
sense of judicial duty. Thus impressed, we 
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proceed to the examination of this case-and 
the first question presented by the record, and 
which meets us at the threshold, arises on the 
first bill of exceptions, upon an objection by 
the counsel of the appellants to the 
admissibility in evidence of the act of the 
legislature of this state, passed at the 
December session, 1825, ch. 190, (which was 
offered in evidence on the part of the 
defendant, and admitted by the court below) 
on the alleged grounds of its being contrary to 
the constitution of the United States, and to 
the Bill of Rights and constitution of this 
state, and is also raised on the first prayer in 
the fourth exception. The consideration of 
which, involves other questions upon which 
the validity of that act depends. 

*14 By the act of 1798, ch. 105, a number of 
persons were incorporated under the name and 
title of "The Medical and Chirurgical Faculty 
of the State of Maryland," with authority to 
elect twelve persons to be styled "The Medical 
Board of Examiners for the State of 
Maryland," whose duty it is declared to be, to 
grant licenses to gentlemen qualified to 
practise medicine and surgery, upon the 
payment to the treasurer of the faculty by 
each person so obtaining a certificate or 
license, of a sum not exceeding ten dollars, to 
be fixed on or ascertained by the faculty. And 
the sixth section subjects persons who shall 
practise in either of those branches, and 
receive payment for his services, without 
having first obtained such license, to a penalty 
of fifty dollars for each offence, to be recovered 
in the county court where he may reside, by 
bill of presentment and indictment, one-half 
for the use of the faculty, and the other for 
that of the informer. 

The second section of the act of 1807, ch. 53, 
provides for the establishment in the city or 
precincts of Baltimore, of a college for the 
promotion of medical knowledge, by the name 
of "The College of Medicine of Maryland," to 
be founded and maintained forever. And the 
third section declares, tha t the members of the 
board of medical examiners for this state, for 
the time being, together with the president 
and professors of the college of medicine, shall 
be one community, corporation, and body 

politic, by the name of "The Regents of the 
College of Medicine of Maryland." Thus 
constituting those two separate and distinct 
bodies, as might well be done, one corporation; 
and making them the regents or governors of 
"The College of Medicine of Maryland," for 
the management and conduct of which they 
were thus incorporated. 

The fourth section gives to the regents the 
power to acquire, dispose of, and employ real 
and personal estate for the purposes of the 
college. 

The ninth section authorizes and empowers 
the regents from time to time to constitute 
and appoint (without restriction as to number) 
professors of the different branches of 
medicine, to be "severally styled professors of 
such branch as they shall be nominated and 
appointed for, according to each particular 
nomination and appointment," and also to 
appoint lecturers in like manner. "The 
professors and lecturers so constituted and 
appointed from time to time," to be known and 
distinguished by the name of "The Medical 
Faculty of the College of Medicine of 
Maryland." 

The twelfth section authorizes the granting 
diplomas, and admitting students of the 
college and others, to the office and profession 
of surgeon, and to the degrees of bachelor and 
doctor of medicine. 

The sixteenth section appoints six persons by 
name to be professors, until further 
arrangements made by the regents of the 
college. 

The eighteenth section constitutes "The 
Medical and Chirurgical Faculty of the State 
of Maryland," the patrons and visitors of the 
college; and other sections give to the regents 
the power to appoint a president, to have and 
to use one common seal, and one privy sale, 
and the capacity to sue and be sued, &c. 

*15 The first section of the act for founding 
"an University in the city or precincts of 
Baltimore," passed at the December session, 
1812, ch. 159, provides that the college for the 
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promotion of medical knowledge, by the name 
of "The College of Medicine of Maryland," be 
and the same is hereby authorized to 
constitute, appoint and annex to itself, the 
three other colleges or faculties, viz: The 
faculty of Divinity, the faculty of Law, and the 
faculty of the Arts and Sciences, and declares 
"that the four faculties or colleges thus united, 
shall be and they are hereby constituted an 
university, by the name and under the title of 
The University of Maryland." 

By the third section it is enacted, "that the 
members of the said four faculties, with the 
Provost of the said University and their 
successors, shall be and are hereby declared to 
be one corporation and body politic, to have 
continuance forever, by the name and style of 
"The Regents of the University of Maryland," 
with capacity to acquire, enjoy and dispose of 
real and personal estate for the purposes and 
interests of the University. 

The seventh section gives authority to the 
regents to appoint a Provost of the University. 

The eighth section provides that "each faculty 
shall possess the power of appointing its own 
professors and lecturers." 

The tenth section provides "that the 
professors now appointed and authorized in 
the College of Medicine of Maryland and their 
successors, shall constitute the faculty of 
physic; tha t the professor of theology, together 
with six ordained ministers of any religious 
society or denomination and their successors, 
shall form and constitute the faculty of 
divinity; that the professor of law, together 
with six qualified members of the bar, and 
their successors, shall form and constitute the 
faculty of law; and that the professors of the 
ar ts and sciences, together with three of the 
principals of any three academies or colleges 
of this state, and their successors, shall form 
and constitute the faculty of the arts and 
sciences. 

By the ninth section each faculty is 
authorized to exercise such powers as shall be 
"delegated" to it by the Regents of the 
University, for the instruction, discipline, and 

government of the institution, and of all 
students, officers, and servants, belonging to 
i t -and the eleventh section provides that the 
regents shall meet at least once a year, in 
stated meetings, to be appointed by their own 
ordinances, "in order to examine into all 
matters touching the discipline of the 
institution, and the good and wholesome 
execution of their laws," with authority when 
assembled, "to make their own rules of 
proceeding, and to make fundamental 
regulations for the government and discipline 
of the University," and declares that at all 
such meetings "a majority of the whole 
number of regents shall be a quorum to do any 
business, except to vacate the seat of the 
provost of said University, or of the professors 
or lecturers; for which purpose the consent of 
three-fourths of the whole number of the 
regents shall be necessary, and then only on a 
formal impeachment," with other sections (as 
in the act of 1807, ch. 53, for founding a 
Medical College in the city or precincts of 
Baltimore) giving to the Regents the capacity 
to sue and be sued; the authority to make and 
use one common and public, and one privy 
seal, and to grant diplomas, and certificates of 
admission to the office and profession of 
surgeon, and to the degrees of bachelor and 
doctor of physic, & c. And the last section 
professes to repeal so much of the act of 1807, 
ch. 53, for founding a Medical College in the 
city or precincts of Baltimore, "as is 
inconsistent with, repugnant to, or supplied 
by" this latter act. 

*16 It has been asserted in argument, that 
the corporations created by these three acts 
are public and not private corporations; and 
hinted, rather than seriously insisted upon, 
that if they are to be considered and treated as 
private corporations, and the acts creating 
them as grants or contracts within the 
meaning and grasp of the 10th section of the 
1st article of the Constitution of the United 
States, which declares that "no state shall 
pass any bill of attainder, ex post facto law, or 
law impairing the obligation of contracts," the 
act of 1812, chap. 159, violates the provisions 
of the two preceding acts of incorporation, and 
is itself unconstitutional and void. 
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These propositions will be examined. 

A corporation may be private, and yet the act 
or charter of incorporation contain provisions 
of a purely public character, introduced solely 
for the public good, and as a general police 
regulation of the state; such as the Stat. lAth, 
15th Henry the 8th, ch. 5, creating the College of 
Physicians in London, and imposing a fine on 
persons practising without license from the 
college, which was held to be a private 
corporation, Gilbert's Evid. 13, and the statute 
of the same reign, chap. 42, founding The 
College of Barbers and Surgeons. 

The provisions of the act of 1798, ch. 105, 
making it the duty of the "Board of Medical 
Examiners" to grant licenses to such as should 
apply, and who, on examination, should be 
found qualified to practise physic or surgery, 
on their paying to the treasurer ten dollars, 
and imposing a fine of fifty dollars on such as 
should practise without having first obtained 
such license, one-half for the use of the faculty 
and the other for the use of the informer, are 
supposed to be practically infringed by the act 
of 1812, ch. 159, founding the University of 
Maryland; by which authority is given to the 
Regents to grant diplomas and certificates of 
admission to the office and profession of 
surgeon, and to the degrees of bachelor and 
doctor of physic, &c. Thus virtually, as it is 
said, removing the necessity for obtaining a 
license from the board of medical examiners, 
and in effect invading the rights of the 
Medical and Chirurgical Faculty, and 
impairing its interest in the fees for licenses, 
and the penalty imposed for practising 
without license from the board of medical 
examiners. The same may be said of the act of 
1807, ch. 53, by which the same authority is 
given to the Regents of the college of medicine 
to grant diplomas and certificates of admission 
to the office and profession of surgeon, and the 
degrees of bachelor and doctor of physic, that 
is given by the act of 1812, ch. 159, to the 
Regents of the University. Of this supposed 
violation of the rights of the Medical and 
Chirurgical Faculty, that institution is not 
here complaining, and to which no exception 
has ever been taken until now, for the first 
time, by this defendant, having no connexion 
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with that faculty, and professing to act as an 
officer or agent of a board claiming to be 
trustees of the University, to the charter of 
which, this alleged infraction of the corporate 
rights of the Medical and Chirurgical Faculty 
is ascribed. 

*17 The charter of the University has no 
express provision dispensing with the 
necessity of a license to practise from the 
board of medical examiners, nor authorizing 
graduates of that institution to practise 
without such license. 

But admitting that to be the effect of the 
authority to grant diplomas, and tha t a 
student of the University having obtained a 
diploma, would not be under the necessity to 
procure any other license, and would be 
entitled to practise without subjecting himself 
to the penalty provided by the act of 1798, ch. 
105, and therefore would not be likely to incur 
the unnecessary trouble and cost of procuring 
any further license; and that such practical 
result is equivalent to a direct repeal of so 
much of the act of 1798, ch. 105, as provides 
for the payment of ten dollars for a license to 
practise from the board of examiners, and 
imposes a fine for practising without such 
license; and admitting also, that if such repeal 
would be a violation of the vested and 
chartered rights of the corporation, created by 
the act of 1798, and therefore void, and the 
defendant under the pleadings in this cause, 
has a right to avail himself of that defence, 
the most that can be said is, tha t the act of 
1812, ch. 159, is unconstitutional and void, so 
far only as it authorizes the Regents of the 
University to grant diplomas, & c. and no 
further. 

But are the rights here set up, as belonging to 
the Medical and Chirurgical Faculty, such 
inviolable vested rights as are placed beyond 
the reach of legislative power? 

The legislature possesses the power to 
regulate the internal police of the state; a 
political power imparted to that department of 
the government of which it is difficult to say it 
can entirely disrobe itself. I t has among 
others, the power to pass penal and sanatory 
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laws, and to revoke them at pleasure, as 
circumstances and experience may require and 
teach; and, having regard to the health and 
lives of the citizens of the state, to adopt from 
time to time such wholesome regulations as 
may be deemed best calculated to guard 
against the evils and mischiefs attendant upon 
the practice of physic and surgery by ignorant 
and incompetent persons. 

That the legislature might at any time, 
without the intervention of a corporation, 
have provided for the organization of a board 
or boards, for the examination of persons 
applying for admission to the practise of 
physic or surgery, and imposed a penalty upon 
any who should practise without having first 
obtained a license from such board, and 
afterwards from time to time have adopted 
other means more or less efficient, for the 
promotion of the desired end; or, whether 
wisely or not, have removed the restriction 
altogether, is a proposition not to be 
questioned. 

Impressed as it would seem, with the sense of 
the evil consequences flowing from the 
pernicious practices of pretenders to the art, 
the legislature in 1798, as a general police 
regulation, embodied, as it had a right to do, 
in the act incorporating the Medical and 
Chirurgical Faculty, with authority to appoint 
a board of examiners, not being of themselves 
a corporation, the provisions for examination 
and license by the board of examiners, on the 
payment of ten dollars by the party applying, 
and the prohibition to practise without such 
license, under the penalty prescribed. 

*18 The object is manifest. It was to 
encourage and promote the acquisition of 
knowledge in the profession, and thereby to 
shield the community from the pernicious 
effects of the ignorance of unskilful 
pretenders. And the board of examiners was 
resorted to as the means of effecting that end, 
and for that purpose may be considered as the 
agents or officers of the state. 

It is difficult to suppose that the legislature, 
in adopting tha t regulation of internal police, 
intended to part with the whole political 

power of the state over the subject, and to 
transfer and repose it entirely in the 
corporation of the Medical and Chirurgical 
Faculty. The corporation acquired no vested 
inviolable right to that political power. The 
provisions under consideration were 
introduced, not for the regulation or promotion 
of private purposes or interests, but for a 
public purpose, the attainment alone of a 
public end-the prevention of mischief by the 
ignorant and unskilful, by the punishment of 
those who should be found offending against 
the law. 

The examining and granting of licenses by 
the board of examiners to applicants proved to 
be qualified to practise, was not a franchise 
nor property, but in terms a duty imposed, and 
the allowance to the faculty of the fees for 
licenses, and a portion of the penalty imposed 
for practising without license, was merely an 
incident of a public regulation. 

To say that the act of 1812 is 
unconstitutional, because, by construction, a 
diploma granted to a graduate of the 
University may entitle him to practise 
without being subject to a fine for not having 
first obtained a license from the board of 
examiners, would be to deny to the legislature 
the power to pass any law rendering a license 
by the board of examiners unnecessary, 
however expedient the further exercise of that 
political power may be, which we are not 
prepared to do. 

It has been said too, that the 10th section of 
the act of 1812 is a t war with and violates the 
8th section of the act of 1798, but that will be 
seen, on a slight examination, to be an entire 
mistake. The 8th section of the act of 1798 
provides that every person who shall be 
elected a member of the medical faculty, shall 
pay a sum not exceeding ten dollars, power 
being before given to the Medical and 
Chirurgical Faculty to elect other members by 
the "medical faculty" there spoken of, is 
clearly intended the "Medical and Chirurgical 
Faculty" created by that act. There was no 
other medical faculty then in being, and none 
other could have been meant. 
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The act of 1807, ch. 53, provides for a faculty 
consisting of professors and lecturers, to be 
called the Medical Faculty of the College of 
Medicine; a separate and distinct institution 
from the Medical and Chirurgical Faculty. 
The act of 1812, ch. 159, authorizes the college 
of medicine, to constitute and annex to itself 
three other faculties; and declares that the 
four faculties united, that is, the three to be 
created and the medical faculty (then existing) 
of that college, shall be a University. And the 
tenth section directing how the four faculties 
of the University shall be constituted, provides 
that the professors now appointed and 
authorized in the college of medicine, shall 
constitute the faculty of physic; not the 
members of the Medical and Chirurgical 
Faculty, for there were no professors in that 
institution; and by the "faculty of physic," 
evidently meaning the medical faculty, one of 
the four faculties constituting the University; 
and not the ""Medical and Chirurgical 
Faculty," to which it has no relation, and does 
not, in any manner whatsoever, interfere with 
the mode of appointing its members. 

*19 Again, it is suggested that the act of 
1812, in some of its provisions, virtually 
repeals parts of the constitution of the College 
of Medicine of Maryland, and professes by the 
last section, to repeal all such parts of the act 
of 1807, as are inconsistent with or repugnant 
to the latter act, and is therefore void; 
assuming the corporation of the Regents of the 
College of Medicine of Maryland, created by 
the act of 1807, to be a private corporation. 

And whether the corporation of the Regents of 
the College of Medicine is a distinct and 
independent corporation, separately existing 
as such in its original character, for the 
promotion of medical knowledge alone, or has 
been enlarged and expanded to the higher 
degree and rank of an University by the act of 
1812, is the question that will be next 
examined. 

By the act of 1807 it was provided, that there 
should be a college for the promotion of 
medical knowledge, by the name of "The 
College of Medicine of Maryland," established 
in the city or precincts of Baltimore, to be 

founded and maintained forever, with a 
president and professors, and a faculty 
consisting of professors and lecturers, to be 
known by the name of "The Medical Faculty 
of the College of Medicine of Maryland," to be 
appointed from time to time by the regents; 
and for the management or government of the 
institution, the president and professors, 
together with "the members of the Board of 
Medical Examiners," were incorporated by the 
name of "The Regents of the College of 
Medicine of Maryland." 

Afterwards, the college being organized, the 
legislature by the act of 1812, ch. 159, on the 
petition of the president and professors of the 
College of Medicine of Maryland, as such, 
authorized "the college for the promotion of 
medical knowledge, by the name of the 
College of Medicine of Maryland," to 
constitute, appoint and annex to itself "three 
other colleges or faculties," " "The Faculty of 
Divinity," "The Faculty of Law," and the 
Faculty of the Arts and Sciences; constituting 
the four faculties when thus united, an 
University by the name of "The University of 
Maryland," empowering the Regents of the 
University to appoint a provost, and declaring 
the members of the four faculties together with 
the provost, to be one corporation and body 
politic, by the name of "The Regents of the 
University of Maryland," omitting throughout 
"""The Board of Medical Examiners." 

It is sufficient to say of a corporation 
aggregate, of which various definitions are to 
be found in the books, some fanciful and 
metaphysical, tha t it is an artificial 
intellectual being, the mere creature of the 
law, composed generally of natural persons in 
their natural capacity; but may also be 
composed of persons in their political capacity 
of members of other corporations, as in the 
case of Christ's Hospital of Bridewell, chartered 
by Edward the Sixth, of which the mayor, 
citizens, and commonalty of London, are made 
the governors, and incorporated by the name 
of the governors, &c. of the hospital of Edward 
the sixth of England, of Christ Bridewell-so in 
the cases of the Universities of Oxford and 
Cambridge, of which the many colleges 
(distinct and separate corporations) within 
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those Universities, form component parts of 
those larger corporations. And the individuals, 
or any of them who, in their natural capacity 
compose one corporation, may in the same 
capacity, compose another distinct and 
separate corporation; as the president and 
directors of one bank, or any number of them, 
may be the president and directors of another 
bank, or the incorporated managers of any 
other institution. These undeniable 
propositions kept in view, will assist in the 
examination of the question under 
consideration. 

*20 The president and professors of the 
college or faculty for the promotion of medical 
knowledge, called The College of Medicine of 
Maryland, constitute that college or faculty; 
and the Regents of the College of Medicine, 
differently constituted, are made the 
governors and managers of the institution. 
The act of 1812 authorizes, not the Regents, 
but the College for the promotion of medical 
knowledge, consisting of the president and 
professors, to constitute, appoint and annex to 
itself, the three other colleges or faculties; 
thus by the use of the words other colleges or 
faculties, treating and considering the college 
as itself a faculty, composed of natural 
persons, having the capacity to act, and 
through whose agency alone, as natural 
persons, it could constitute and appoint the 
other colleges or faculties. If i t had been the 
intention to give the authority to the 
corporation as such, it would have been given 
to "The Regents of the College of Medicine," 
and not to the college or faculty; which, with 
their assent could as well have been done. But 
no such assent appears, and the fact, that in 
the petition of the president and professors of 
the college upon which the act of 1812 was 
passed, they ask tha t "they and others and 
their successors may be incorporated as 
Regents of an University, to be called the 
University of Maryland," shows that the 
legislature acting upon that petition, meant 
by the college for the promotion of medical 
knowledge, by the name of the College of 
Medicine of Maryland, the faculty or the 
president and professors constituting the 
faculty, as distinguished from the corporation 
of Regents. 

The corporation of the Regents of the college, 
independent of the constitution of the United 
States, or the Bill of Rights and constitution of 
this state, is not destroyed, or merged in the 
corporation of the Regents of the University; 
which was originally to be composed of the 
provost, with the members of the four 
faculties, omitting the members of the board 
of examiners, (a component part of the 
Regents of the college) neither of them being 
of itself a corporation. That is, the members of 
the faculty (then existing) of the college, and 
of the three other faculties to be created; with 
power given to each, to appoint its own 
professors and lecturers. The corporation of 
"The Regents of the College of Medicine," and 
the corporation of "The Regents of the 
University," are presented by the acts of 1807 
and 1812, as two ideal artificial beings, 
existing only in contemplation of law, both 
composed of natural persons and acting 
through and by the natural agents or persons 
composing them, respectively. And the 
professors of the college of medicine originally 
made members of the corporation of "The 
Regents of the University," in their natural 
capacity, and not in a political capacity of 
members of another corporation; but not 
therefore ceasing to be members of the 
corporation of the regents of the college, which 
is not more incompatible with the separate 
corporate existence of the two institutions, 
than if they had been made the president and 
directors of an incorporated bank, or been 
incorporated alone, or with others, as the 
governors or managers of any other 
institution, nor more than the individuals 
composing any corporation, and at the same 
time becoming members of another 
corporation, would be, with the continued 
existence of both corporations. The 
corporations of London, and of Christ 's 
Hospital of Bridewell, are separately existing 
corporations, although the mayor, citizens, 
and commonalty of London, are incorporated 
by the name of the governors, & c. of the 
hospital, & c. of Christ Bridewell, so the many 
colleges within the Universities of Oxford and 
Cambridge, are separate and distinct 
corporations from each other, and from the 
larger corporations of those respective 
institutions. 
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*21 On the 6th of January, 1813, the faculty 
of physic of the college of medicine of 
Maryland, appointed and annexed to itself the 
three other faculties of divinity, law, and the 
arts and sciences, in pursuance of the act of 
1812, and on the 22d of April, 1813, at a 
meeting of the Regents of ""The University of 
Maryland," a provost and secretary were 
elected. 

Although on the original organization of the 
University, the professors at that time 
appointed and authorized in the college of medicine, 
constituted the faculty of physic of the 
University under the 10th section of the act of 
1812; yet it did not follow that they were 
always to compose tha t faculty. On the 
contrary, the words of that section, the 
professors now appointed and authorized, &c. 
would seem to imply that they might not, but 
that as the vacancies occurring from time to 
time should be filled up, it might become 
constituted in whole or in part of other 
persons, there being no restriction in the 
selection to the professors of the college, and 
very properly. For if it were otherwise, the 
faculty itself might become extinct by the 
dissolution or forfeiture of the corporation of 
the college. 

Besides, if the professors of the college of 
medicine and their successors, were 
necessarily at all times to compose the faculty 
of physic in the University, as the Regents of 
the college have alone the power to appoint 
their own professors, the faculty might thus 
become constituted of incompetent persons, by 
the injudicious appointment of professors by 
the Regents of the college, (should that at any 
time happen) to the great prejudice of the 
character and usefulness of the University, 
without the means of guarding against such a 
result. 

The college of medicine then, and the 
University, exist in contemplation of law, as 
distinct and independent corporations, in 
possession of all the rights and franchises 
conferred upon them by the acts of their 
incorporation, each having the power to keep 
and use a public and privy seal; to sue and be 
sued; to acquire and dispose of property, real 
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and personal; to pass by-laws; to grant 
diplomas; and to perpetuate itself. 

And there being nothing in the act of 1807 
inconsistent with or repugnant to the act of 
1812, the last section of the act of 1812 is 
wholly inoperative, without reference to the 
question whether the corporation created by 
the act of 1807 is a private corporation or not; 
nor could proceedings in nature of a quo 
warranto be sustained against the Regents of 
the University, acting under the authority of 
the act of 1812, for usurpation of corporate 
franchises, in violation of the rights and 
franchises of the Regents of the college of 
medicine. The enjoyment and exercise by 
each, of all the rights and privileges granted 
them respectively, being entirely compatible, 
and the powers and authority of one not 
inconsistent with or opposed to the powers and 
authority of the other. The legislature having 
the same undoubted right to establish as 
many independent colleges and universities in 
Baltimore (not impairing the rights of others) as 
may be deemed expedient and proper, tha t i t 
has to incorporate an additional number of 
banks. 

*22 The next subject of inquiry is, whether 
the corporation of "The Regents of the 
University" is a public or a private 
corporation; if at this day, that can be 
considered an open question. 

A public corporation, is one that is created for 
political purposes, with political powers, to be 
exercised for purposes connected with the 
public good in the administration of civil 
government; an instrument of the government 
subject to the control of the legislature, and its 
members officers of the government, for the 
administration or discharge of public duties, 
as in the cases of cities, towns, & c ; so where a 
bank is created by the government for its own 
uses, and the stock belongs exclusively to the 
government, it is a public corporation; and so 
of a hospital created and endowed by the 
government for general purposes of charity. 

The corporation of the University has none of 
the characteristics of a public corporation. I t is 
not a municipal corporation. It was not created 
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for political purposes, and is invested with no 
political powers. It is not an instrument of the 
government created for its own uses, nor are 
its members officers of the government, or 
subject to its control in the due management 
of its affairs, and none of its property or funds 
belong to the government. The state was not 
the founder, in the sense of that term as 
applied to corporations. It was the creator 
only, by means of the act of incorporation, and 
may be called the incipient, not the perficient 
founder. It gave to it in its creation the 
capacity to acquire and to hold property, but 
made to it no donation; and whatever property 
the corporation has, is its own, to be managed 
and disposed of by the Regents for the uses of 
the institution, in such manner as they may 
judge most promotive of its interests, and not 
for the uses of the government, nor in the 
exercise of any political powers, but as the 
trustees merely for the University. It is said 
there have been subsequent endowments by 
the state. If i t be so, tha t cannot affect the 
character of this corporation. If eleemosynary 
and private at first, no subsequent endowment 
of it by the state, could change its character, 
and make it public. But it nowhere appears 
that any such endowments have been made. 
Several acts of assembly were passed, 
authorizing money to be raised by lottery for 
the use of the University; and by the act of 
1821, ch. 88, certificates of five per cent, stock 
of the state were authorized to be issued by 
the treasurer, to the amount of $30,000, to be 
appropriated to the payment of the debts of 
the institution; the medical professors of the 
University being required to enter into bond 
for the annual payment of interest on that 
sum; which can scarcely be called 
endowments. The authority to raise money by 
lottery certainly was not; it was a mere 
privilege granted, which cost the state 
nothing; and the appropriation of the $30,000 
to the liquidation of the debts of the 
institution, on the payment of interest by the 
professors of one of its faculties, assumes more 
properly the shape and character of a loan to a 
private corporation for its own private 
purposes, than of an endowment or 
appropriation of money for the uses or 
political purposes of the government. 

*23 If it is a public corporation, and its 
members the officers or agents of the 
government, and the debts contracted in the 
due course of that agency, they were debts of 
the state, contracted by its own officers, which 
the state was bound to discharge, instead of 
lending money for that purpose, and taking 
security from the members of one of the 
faculties for payment of the interest, which 
will hardly be contended; and certainly the 
legislature acted upon no such principle. 

But it has been urged in argument at the bar, 
that whenever the end is public, the franchise 
granted to effect that end is also public. That 
here, the end was the preservation of life and 
health, which depend upon the skill of those 
who minister to the sick, &c. A public end, in 
which the whole public have an interest, and 
therefore that this corporation is public. 

The same might be said with equal propriety 
of the college of Physicians, and the college of 
Barbers and Surgeons, in London; where the 
preservation of life and health was as much 
the end as here; yet it has never been doubted, 
that they are private eleemosynary 
corporations. The act incorporating the college 
of Physicians was, as this, passed on the 
petition of certain individuals, and the 
preamble of the act incorporating the college 
of Barbers and Surgeons, as of this, recites the 
benefits and advantages accruing to the public 
from the establishment of such institutions; 
and each of those statutes imposes a penalty 
for practising without license, which would 
seem to give to the corporation more of a 
public character than this, which has no such 
provision. 

It is not enough to say, that the public has an 
interest in the skill and learning of physicians 
and surgeons. The public has a deep interest 
in the dissemination of learning and useful 
knowledge; and so it has in the beneficial 
results to the community of insurance, canal, 
rail road, and turnpike companies, & c. The 
uses or objects may, in a certain sense, be 
called public; but the corporations as 
distinguished from the uses or objects, are 
private. 
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The objects for which almost, if not all 
corporations are created, are such as the 
government deems it expedient to promote, 
upon the supposition that they will be 
beneficial to the public, and these expected 
benefits constitute the chief, and usually the 
only consideration of the grants. 

The distinction is between the franchise 
granted, and the expected beneficial results to 
the community, from the possession and 
exercise of the franchise, upon the 
performance of the implied condition of the 
grant to exert the rights acquired, in a 
manner suited to the promotion of the objects 
proposed. The institution, the bank, canal, rail 
road, college, &c. from the nature of its 
particular object, and the interest the public 
has in that object may, and commonly does 
acquire, in a popular sense, the character of a 
public institution; but the corporation, the 
artificial being composed of natural persons 
for the management of the affairs of the 
institution, in contemplation of law is private; 
as much so as the individuals composing it 
were, before the act of incorporation imparted 
to them an artificial existence, with power to 
take and hold property in that particular form, 
and for particular purposes, which is all the 
act of incorporation does, and that only 
because the particular objects can best be 
effected in that particular form. But not 
therefore making the artificial being or 
corporation an instrument, nor the persons 
composing it members of the civil government 
of the country. 

*24 Suppose an association of private 
individuals had contributed funds in real or 
personal property, for the establishment and 
conduct of this very University, (which, in 
legal understanding, would be a private 
charity,) and had appointed professors, and 
constituted them governors and managers of 
the institution, and of the appropriated funds; 
the objects being the same as now, the 
promotion of religion, and the dissemination 
of scientific, literary, and medical knowledge, 
and the interests of the public in those objects 
the same; could the governors so appointed be 
considered public officers, or members of the 
civil government? and if not, why should the 

artificial being created by law, and composed 
of the same persons for the same purposes, 
thereby become a part of the civil government, 
and a public corporation? A private charity 
cannot, by a mere act of incorporation, be 
made a public one. In the language of Lord 
Hardwicke, "the charter of the crown cannot 
make a charity more or less public, but only 
more permanent than it would otherwise be." 
2 Atk. Rep. 88, and that is the settled law upon 
the subject. 

Again, "a charity may be public, though 
administered by a private corporation; and to 
hold a corporation to be public, because the 
charity was public, would be to confound the 
popular with the strictly legal sense of terms, 
and to jar with the whole current of decisions 
from the time of Lord Coke. 2 Kent's Com. 273. 

Public corporations are to be governed 
according to the laws of the land, and the 
government has the sole right, as trustee of 
the public interest, to inspect, regulate, 
control, and direct the corporation, its funds 
and franchises. That is of the essence of a 
public corporation. But it has no such right in 
relation to eleemosynary corporations, or the 
management of their affairs. That belongs to 
the visiters alone, under the visitatorial power 
incident to such corporations. Angell and Ames 
on Corp. 410. 2 Kyd. on Corp. 11 A. 2 Kent's Com. 
299, 300. Philips vs. Bury, 1 L. Raymond in 2 
Term Rep. 346, &c. &c. And where trustees or 
governors are incorporated to manage the 
charity, the visitatorial power is deemed to 
belong to them in their corporate character. 4 
Wheat. Rep. 675. Story J. Phillips vs. Bury, 1 L. 
Ray. in 2 Term R. 346. Ang. and Ames, 412. 2 
Kent's Com. 301. 

The Regents of this University are made the 
visiters by the terms of the act of 1812, the 
11th section of which authorizes them to 
"vacate the seat of the provost or any of the 
professors," and requires them to meet in 
annual and other stated meetings, "in order to 
examine into all matters touching the 
discipline of the institution, and the good and 
wholesome execution of their laws." And all 
the authorities agree that colleges and 
academies established for the promotion of 
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learning and piety, and endowed with 
property by public and private donations, are, 
in a legal sense, equally with hospitals for the 
relief of the poor, sick, &c. considered and 
treated as private eleemosynary corporations. 

*25 It is the acknowledged law in England, 
received and acted upon in the courts of this 
country, and asserted by the elementary 
writers. Phillips vs. Bury, 1 L. Ray. 5, and 2 Term 
Rep. 346. Lord Hale's opinion confirmed by the 
House of Lords, Dartmouth College vs. Woodward, 
4 Wheat. 518. Allen vs. McKeen, 1 Sumner R. 276. 
Society, &c. vs. New Haven, 8 Wheat. Rep. 464, 
&c. 1 Kyd. on Corp. 25. Angell and Ames on Corp. 
2 Kent's Com. title Corporations. This then is a 
private eleemosynary corporation, differing 
from a college only in degree. 

The extent of the property or funds it may 
have acquired by donation or otherwise is not 
material; the capacity expressly given to 
acquire and hold property in perpetuity, for 
the uses and purposes of its institution, is the 
same thing, so far as concerns, its character as 
a corporation, as the actual acquisition of it 
would be. It appears from the statement of the 
evidence, that it has been endowed to a small 
amount by private donations, and no 
donations that it can derive from the bounty of 
the state would change its character, and 
convert it into a public corporation. 

That a charter or act of incorporation, when 
accepted, is a contract, is a proposition too self-
evident and universally assented to, to be 
drawn in question, or to require the aid of 
argument or authority to support it. There is 
no dictum opposed to it to be found in the 
books; and it would be strange if there was, 
assuming (what is no where denied, and 
cannot be,) tha t the government can compel 
none to become an incorporated body without 
their consent; and tha t acceptance of an act or 
charter of incorporation, is necessary to the 
creation of a corporate body. The grant being 
of the powers and franchises conferred, and 
the stipulation on the part of the government, 
tha t they shall be held and enjoyed on the 
implied condition, that they are to be 
exercised in the promotion of the objects of the 
charter; and the acceptance being an implied 

undertaking on the part of the grantees, that 
they will, in consideration of the charter and 
the franchises granted, perform the condition; 
which, as it cannot be forced upon them 
against their will, is necessarily a subject of 
contract, requiring the concurring assent of 
the parties respectively concerned, and ripens 
into a contract for the fulfilment of the terms 
of the charter, when that concurrence is 
manifested by acceptance. In the King vs. 
Pasmore, 3 Term R. 97, Buller, J. said, "I do not 
know how to reason on this point better than 
in the manner urged by one of the relator's 
counsel, who considered the grant of 
incorporation to be a compact between the 
crown and a certain number of the subjects, 
the latter of whom undertake, in consideration 
of the privileges which are bestowed, to exert 
themselves for the good government of the 
place." 

The act of 1812, then, incorporating the 
Regents of the University of Maryland, being 
by acceptance a contract between the state and 
the corporation, the organization and 
continuing existence of which have been 
recognized by various subsequent acts of the 
legislature, is it a contract protected by that 
clause of the Constitution of the United 
States, which declares that "no state shall 
pass any law impairing the obligation of 
contracts?" This question would seem to have 
been fully settled by the decisions in the cases 
already cited, of Dartmouth College vs. 
Woodward, Allen vs. McKeen, and the Society, &c. 
vs. New Haven. The contract on the part of the 
state is, that the Regents shall have the 
capacity and right to acquire and hold real 
and personal property in perpetuity in their 
corporate character, to sue and be sued, a 
power essential to the protection and 
enjoyment of the property they may acquire; 
to pass ordinances and make fundamental 
regulations for the discipline and government 
of the University; as governors and visiters to 
examine into all matters touching the 
discipline of the institution and the due 
execution of their laws, and to amove the 
provost or any of the professors on 
impeachment. 

*26 It cannot be denied, that the franchises 
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granted by the act of incorporation are vested 
rights, and can they be taken from the 
Regents by any act of the legislature without 
impairing the obligation of the contract, that 
they shall be possessed and enjoyed by them 
and their successors in their corporate 
character? It is very clear they cannot, and 
that no act of the legislature of the state can 
effect that object without the assent of the 
corporation, if the prohibitory clause of the 
tenth section of the first article of the 
Constitution of the United States is applicable 
to such a contract as this; and no reason is 
perceived why it should not be held to apply as 
well to such contract as to any others, 
considering and treating this as a private 
corporation. Neither the character or nature of 
the contracts intended to be protected, nor of 
the contracting parties is defined. The 
generality of the prohibition "no law 
impairing the obligation of contracts," without 
any description of contract or parties, or any 
words of restriction, would seem sufficiently to 
show the intention of an equally general and 
unrestricted application, and embraces in its 
letter such contracts as this. It is not meant to 
be denied that there may be contracts not 
within the spirit of, and therefore not 
embraced by this prohibitory clause. But this 
being a contract clearly within the words of 
the prohibition, it is for those who would 
exclude it from the operation and protection of 
the constitution, to show that a strict 
adherence to the letter would be so 
inconsistent with, or repugnant to the spirit of 
that instrument, as to authorize the making it 
an exception. 

There is no known rule of construction that 
would justify or permit an exclusion from the 
operation of the constitution of any contract 
plainly comprehended by its words, in the 
absence of any thing to show that it is not 
within its spirit. What is there to be found in 
the constitution distinguishing contracts of 
this description from any other contracts, or 
tending in the slightest degree to show that 
they were not intended to be protected? There 
is nothing in their character to invite such a 
distinction, but much to invoke the aid of the 
framers of the constitution; and surely they 
are quite as worthy of protection as thousands 

of other contracts, confessedly shielded by the 
same provision of the constitution. 

It has been suggested, that no consideration 
passed for this grant to give it the binding 
force of a contract, and that merely voluntary 
contracts are not within the prohibitory clause 
of the constitution. It is true, that the 
constitution did not mean, nor does it profess 
to create any new obligations, or to impart 
efficacy to contracts void in themselves. But it 
did intend to preserve the obligatory force of 
valid contracts; and the principle advanced is 
not applicable to this case, which does not rest 
in a mere voluntary engagement to grant, but 
was an actual grant, in consideration of the 
benefits expressed in the preamble to be 
derived to the community, of corporate 
franchises, which are incorporeal 
hereditaments, considered in law as property, 
and properly the subjects of grant, involving a 
contract that the state should not resume, and 
that the Regents should hold and enjoy the 
grant, and all the rights derived under it; and 
it will scarcely be said, that such a 
consideration, the dissemination of learning 
and useful knowledge, in which the country 
has so deep an interest, is not a sufficient 
consideration, and tha t the payment of a 
pecuniary consideration is necessary to the 
validity of a grant by the state. Would it, or 
could it be said, that a voluntary donation 
from the state, by a grant of land to this 
institution, authorized to receive such 
donation, would be void, and that the land so 
given could be taken away again by the state 
at pleasure, and given to another. If not, 
neither can the franchises, the incorporeal 
hereditaments conferred by this act of 
incorporation, be taken away. 

*27 The principle is the same, equally 
applicable to both, and one is just as 
irrevocable and inviolable, as the other ,-
property, though of different descriptions, 
being the subject of each-among the rights 
granted, is that of acquiring and holding 
property in perpetuity; and the state is 
pledged not only to the corporation, but to all 
donors to the institution on the faith of this 
contract; and to revoke it, would be to violate 
the plighted faith of the state, tha t it shall 
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remain inviolate. If the state has a right to 
revoke at will, this grant, it has the same 
right in relation to rail road, canal, and other 
corporations, which will not be pretended. 

This brief view of the character and legal 
effect of the act incorporating the Regents of 
the University, results in the opinion, that it 
is a contract protected by the Constitution of 
the United States, the obligation of which 
cannot be impaired by any act of the 
legislature of the state, without the assent of 
the corporation; and leads to the conclusion, 
consequent upon that opinion, that the act of 
1825, ch. 190, is repugnant to that instrument 
and therefore void. It recognizes the 
organization and existence at that time of the 
corporation created by that act, and states in 
the preamble, that the good government and 
discipline of the University require important 
alterations in the act of incorporation. It 
professes to discontinue and abolish the board 
of Regents, and the members of its several 
faculties, declaring tha t the faculties shall 
consist of professors alone; to appoint a 
number of persons by name, to be known by 
"the corporate title of trustees of the 
University" of Maryland; to invest them with 
all the powers and privileges before belonging 
to the corporation of the Regents, with power 
to elect a vice-president, and to appoint and 
dismiss the provost, professors, and lecturers, 
a t pleasure; to establish new professorships, 
and to abolish old ones; and to make by-laws 
for the regulation and discipline of the 
institution; declares that the governor of the 
state for the time being, shall be ex-officio 
president of the board of trustees; that all the 
pecuniary concerns of the University shall be 
under the control and direction of the trustees, 
who shall have power to appoint a treasurer, 
and direct and control all expenditures of 
money; tha t all money thereafter raised or 
appropriated for the benefit of the University, 
shall be paid to the trustees, or to an officer 
appointed by them to receive it; tha t all the 
rights of property then possessed by the 
Regents, shall vest in the trustees; that 
vacancies occurring in the board of trustees 
shall be filled up by the executive of the state, 
and that, that act should go into effect and 
operation on the first day of June, 1826,-and 
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it professes to repeal all such parts of the act 
creating the corporation of the Regents of the 
University, as are inconsistent therewith. If it 
is possible to pass an act impairing the 
obligation of a contract, this is that act, if the 
act creating the corporation of the Regents of 
the University is, in legal understanding, a 
contract. It attempts to do more than impair 
the obligation of the contract. Except for the 
protecting shield held over it by the 
Constitution of the United States, it would 
have the effect to annul it altogether, if there 
be not some inherent principle in the 
government of the state to forbid it. It not only 
aims to strip the existing corporation of the 
Regents of all the privileges and powers 
conferred upon it by the act of its creation, but 
to destroy the old corporation, and to create a 
new one in its place; and to give to the 
corporation of its own creation, all the same 
powers and privileges, with additional and 
important powers-such as the election of a 
vice-president, the appointment and 
dismission of professors, lecturers, &c. a t 
pleasure, and the establishment of new 
professorships, and the abolition of old ones; to 
cause all money raised or appropriated for the 
benefit of the University to be paid to the 
corporation of "the trustees," and to vest in 
that corporation all the rights of property 
belonging to the corporation of the Regents; 
thus not only to deprive the Regents of the 
capacity to acquire and hold property in 
perpetuity in their corporate character, but to 
take from them the property they have 
already acquired and give it to the corporation 
of trustees, and to connect that corporation 
with the political power of the state, by 
declaring that the governor for the time being 
shall, ex-officio, be the president of the board 
of trustees, and that the executive of the state 
shall fill up all vacancies occurring in the 
board of trustees. 

*28 "It is a franchise for a number of persons 
to be incorporated and subsist as a body 
politic, with a power to maintain perpetual 
succession, and do other corporate acts." 2 
Black. Com. 37. And by the act of 1812 it is 
expressly stipulated by the state, tha t this 
franchise, the corporation of the Regents of the 
University, shall continue for ever. And yet 
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the act of 1825 professes, in words, to abolish 
the board (or corporation) of Regents, and 
declares that the several faculties shall 
thereafter consist of the professors alone. It 
then proceeds to appoint and incorporate a 
number of other persons by name, to be known 
and distinguished by the corporate title of "the 
Trustees of the University of Maryland," and 
as if that was not enough, concludes with a 
repealing clause of every part of the act of 
1812 inconsistent with its provisions; that is, 
to suffer so much of the act of 1812 as declares 
that there shall be an University established 
to remain in force, but to annul entirely the 
existing corporation, and to create another, 
constituted of different persons, to possess and 
exercise all the franchises (and more) granted 
to, and the property actually acquired by the 
former; keeping in mind, that in one case the 
corporate body, the artificial being composed 
of natural persons, the Regents, is the 
corporation attempted to be destroyed; and 
that in the other, the corporate body, the 
artificial being composed of other natural 
persons, the Trustees, is the corporation 
attempted to be created and substituted in its 
place, and not the University. 

But the objection to the validity of the act of 
1825, does not rest alone for support upon the 
construction of the Constitution of the United 
States. Independent of that instrument, and of 
any express restriction in the constitution of 
the state, there is a fundamental principle of 
right and justice, inherent in the nature and 
spirit of the social compact, (in this country at 
least) the character and genius of our 
government, the causes from which they 
sprang, and the purposes for which they were 
established, that rises above and restrains and 
sets bounds to the power of legislation, which 
the legislature cannot pass without exceeding 
its rightful authority. It is tha t principle 
which protects the life, liberty, and property of 
the citizen from violation, in the unjust 
exercise of legislative power. 

The legislature has no right, without the 
consent of a corporation, to revoke or alter its 
charter, or take from it any of its franchises or 
property; they are alike beyond the reach of 
legislative power here, and the high 

prerogative power of the crown of England, 
which may create, but cannot at pleasure 
dissolve a corporation, or without its consent 
alter or amend its charter. 

The parliament of England has been said to 
be omnipotent. But restrained by public 
opinion, it has not undertaken to dissolve any 
corporation since the instances of the 
suppression of the Order of Templars in the 
time of Edward the Second, and of the 
religious houses in the reign of Henry the 
Eighth, and that power may be considered at 
this time as resting mainly in theory. 

*29 When in 1783, a bill was introduced for 
the purpose of remodelling the charter of the 
East India Company, it was successfully 
opposed by Mr. Pi t t and Lord Thurlow, as 
subversive of the law and constitution of the 
country; and in the strong language of Lord 
Thurlow, "an atrocious violation of private 
property, which cut every Englishman to the 
bone." And it might be said, tha t the 
possession and exercise of such a power by the 
legislature of this state, would cut every free 
citizen of Maryland to the bone; not that a 
corporation is clothed with any peculiar 
sanctity, or that its property and rights are to 
be deemed more sacred and inviolable than 
the property and rights of any private 
individual. But, because the property and 
franchises of a corporation are private property, 
regarded as such by the law, and under the 
safeguard of the same principle, tha t protects 
and preserves from legislative violation the 
property and rights of individuals in their 
natural character. The law knows no 
distinction; if one can be invaded, so can the 
other. Vested, corporate, and individual 
rights, resting for protection on the same 
principle, the power to violate the former 
would necessarily involve the power to 
prostrate the latter; which would be a t war 
with the purposes for which the social compact 
was entered into; and the nature and ends of 
legislative power, would furnish no limit to the 
exercise of it, as it was intended they should 
do. 

To say that the legislature possesses the 
power to pass capriciously or at pleasure a 
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valid act, taking from one his property and 
giving it to another, would be in this age, and 
in this state, a startling proposition, to which 
the assent of none could be yielded; and yet 
there is nothing to forbid it, if it is once 
conceded tha t they have the power to dissolve 
one corporation, and take from it its franchises 
and property, without its consent, and transfer 
them to another. 

But the bill of rights, which together with the 
form of government composes the constitution 
of this state, is not silent upon the subject. The 
sixth article declares, "that the legislative, 
executive, and judicial powers of government, 
ought to be forever separate and distinct from 
each other." 

The legislature, executive, and judiciary, are 
all creatures of the constitution, each confined 
in its action to the circumscribed sphere 
assigned it, and cannot rightfully exercise any 
power which is repugnant to that instrument, 
or not within their respective sphere of action. 

The province of the legislative department of 
the government is to make laws, confining 
itself within the limits prescribed by the 
constitution. It cannot usurp the powers 
confided to either of the other departments, 
without violating the declaration in the bill of 
rights, tha t they shall be forever separate and 
distinct from each other, which would be a 
subversion of the principles that lie at the 
foundation of the government. For if the 
legislature could, without control, exercise 
judicial as well as legislative powers, the 
tenure of every thing dear and valuable to the 
citizen, would be, the unrestricted will of that 
body; to guard against which, the provision 
was introduced for a division of the powers of 
the government. 

*30 It is not to be presumed that the 
legislature can ever have a wish, or would 
intentionally abuse or exceed its just powers. 
But it may (as it sometimes has done) 
incautiously and unadvisedly step beyond the 
strict limits of its authority; and it is the 
province and duty of a court, when called on 
judicially to decide upon the validity of the 
act, to pronounce it void, if satisfied that it is 

not warranted by the constitution; that being 
the paramount law to which all acts of the 
legislature not authorized by it, must yield. 

This power and duty of the judicial 
department were asserted by the late general 
court in Whittington vs. Polk, 1 Ear. and John. 
236, and have been since by this court, in 
several cases, among which are Crane vs. 
Meginnis, 1 Gill and Johns. 463, in which an act 
of assembly passed in 1823 divorcing C. 
Meginnis and Mary his wife, and directing C. 
Meginnis to pay annually thereafter three 
hundred dollars to a trustee who is named, for 
the use of Mary Meginnis, was adjudged to be 
unconstitutional and void, so far as it directed 
the annual payment by C. Meginnis of three 
hundred dollars to a trustee for the use of 
Mary, on the ground that it was an exercise by 
the legislature of judicial power. The provision 
for the payment of the annuity being 
considered as a legislative decree of alimony, 
which is recoverable in this state only on 
proceedings in chancery. And in Berret vs. 
Oliver, 7 Gill and Johns. 191, an act of the 
legislature declaring certain deeds and decrees 
to be void, and divesting certain persons 
named of real and personal property held 
under them, and vesting it in W. E. Berret, was 
pronounced to be a violation of the provision 
in the bill of rights, "that the legislative, 
executive, and judicial powers of government, 
ought to be forever separate and distinct from 
each other," and of the constitution of the 
United States, tha t "no state shall pass any 
law impairing the obligation of contracts," and 
utterly null and void. 

The act of 1825 is obnoxious to the same 
objection. It professes to discontinue and 
abolish the corporation of the Regents of the 
University; to appoint a board of trustees 
composed of different persons, under the 
corporate name of the Trustees of the 
University of Maryland, "and to transfer to 
the new corporation thus attempted to be 
created, all the franchises and property of the 
corporation intended to be abolished; which, if 
effectual, would amount to a legislative 
ouster; a legislative judgment of dissolution; 
an exercise of judicial power not warranted by 
the constitution. A sentence of ouster or of 
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dissolution, being strictly a judicial act, for 
some imputed delinquency ascertained on 
proceedings a t law instituted for that purpose, 
which, though assuming the garb of a law, the 
legislature not being invested with a judicial 
power, is not competent to pass without the 
consent of the corporation. 

The division of the powers of the government 
proclaimed by the sixth article of the bill of 
rights, and the twenty-first article of the same 
instrument, declaring, "that no free man 
ought to be taken or imprisoned, or disseized 
of his freehold, liberties or privileges, or 
outlawed, or exiled, or in any manner 
destroyed, or deprived of his life, liberty, or 
property, but by the judgment of his peers or 
by the law of the land," were intended as 
restraints upon the legislative power, by 
means of the courts of justice in which the 
laws were to be administered, and where all 
would be entitled to be heard, and have an 
opportunity afforded them of asserting and 
defending their rights against any attempted 
invasion. By "the law of the land" is meant, 
by the due course and process of the law. Co. 
Ins. in the commentary upon the same words 
in Magna Charta. The general law, prescribed 
and existing as a rule of civil conduct, relating 
to the community in general, judicially to be 
administered by courts of justice. An act which 
only affects and exhausts itself upon a 
particular person, or his rights and privileges, 
and has no relation to the community in 
general, "is rather a sentence than a law." 1 
Blac. Com. 44. A sentence that condemns 
without a hearing, and the very passing of 
which implies the absence of any general law 
or rule of civil conduct, by which the same 
purpose could be judicially affected in a court 
of law. 

*31 If the transferring one person's property 
to another, by a special and particular act of 
the legislature, is a depriving him of his 
property, by or according to the law of the 
land, then any legislative judgment or decree, 
in any possible form, would be according to 
the law of the land, although there existed at 
the time no law of the land upon the subject, 
and that too by a tribunal possessing no 
judicial power, and to which all such power is 
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denied by the constitution. Such a construction 
would tend to the union of all the powers of 
the government in the legislature, and to 
impart the attribute of omnipotency to that 
department, contrary to the genius and spirit 
of all our institutions; and the office of courts 
would be not to declare the law or to 
administer the justice of the country, but to 
execute legislative judgments and decrees, not 
authorized by the constitution. The act of 
1825, therefore, though bearing the form of a 
law, being in effect a legislative judgment of 
dissolution of the corporation of the Regents of 
the University, is, in this view of the subject, 
unconstitutional and void. 

It is not intended by these remarks, to call in 
question the various general laws for quieting 
possessions, &c. which the legislature has 
been in the habit of passing, both before and 
since the adoption of the present constitution 
of this state, nor to impeach the decisions upon 
these laws, which have been considered as 
resting upon different principles; though it 
may be that the legislature has sometimes 
been unadvisedly drawn into the passing of 
such a law, to effect a particular purpose, not 
known to and concealed from tha t body a t the 
time; which, if any such case exists, points to 
the necessity for great caution in the passing 
of such a law, and furnishes an additional 
reason for objection to the exercise by the 
legislature of judicial power. 

In Norris vs. The Abingdon Academy, 7 Gill and 
Johns. 7, an act of the legislature vesting the 
government of the academy in a new board of 
trustees, was decided by this court to be a 
violation of the rights of the old corporation, 
forbidden by the Constitution of the United 
States, and therefore void. The decision of tha t 
case was founded upon the prohibitory clause 
alone of the Constitution of the United States, 
which applies equally and with the same force 
to this, if there be nothing in the facts and 
circumstances of the case to exempt it from 
the operation of that instrument. 

But it has been strongly urged, that if the act 
of 1825 was not passed with the previous 
consent of the corporation of the Regents, 
there was enough to authorize the inference 
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by the jury of a subsequent assent and 
acceptance. It is perfectly clear that there was 
no previous consent, nor any evidence 
whatsoever offered, tending in any manner to 
prove such consent. On the contrary, the only 
evidence relating to that point, was that 
produced on the part of the plaintiff, with 
nothing offered on the part of the defendant to 
rebut it, or in any way to weaken its force. 
First, the report of a joint committee of the two 
houses upon which the act was passed. In that 
report it is stated by the committee, to be their 
opinion, that the charter of the Regents "is 
radically defective, and requires fundamental 
alterations," that the difficulty of getting a 
quorum of the Regents to meet, and the want 
of time prevented them from ascertaining the 
opinion or wishes of the Regents as a body, 
with respect to alterations of the charter, "that 
there is nothing in the nature of the act of 
incorporation which deprives the general 
assembly of the constitutional power of 
making the change proposed by them, without 
the formal assent of the persons incorporated, 
and that assent is only necessary when a 
charter of incorporation is in the nature of a 
contract, as a bank charter, for instance, 
where a bonus has been stipulated in favour of 
the state, and where a consideration which 
would give binding force to a contract, has 
been paid." That report was adopted, and the 
changes proposed by the committee, embodied 
in the act founded upon it. The proceedings 
then of the legislature, manifestly show that 
no previous consent had been given; but on the 
contrary, that the committee charged with 
tha t subject, had been unable to ascertain the 
opinion or wishes of the Regents as a body in 
relation to an alteration of the charter, and 
that the legislature had been drawn into an 
error, and passed the act under the impression 
made by the ill-founded suggestion of the 
committee, tha t in the absence of a pecuniary 
consideration being paid for it, the charter had 
not the binding force of a contract, and 
therefore, tha t the consent of the corporation 
was unnecessary. And secondly, that on the 
17th of March, 1826, soon after the act was 
passed, (which was on the 6th of March, 1826, 
at the December session, 1825,) at a regular 
corporate meeting of the board of Regents, a 
resolution was adopted with but one 

dissenting vote, that a committee of five, who 
were appointed for that purpose, should take 
the opinion of counsel upon the 
constitutionality of the act, with another 
resolution unanimously adopted, directing the 
committee, if the opinion so obtained should 
be that it was unconstitutional, to prepare an 
address to the governor of the state, and to the 
trustees appointed for the government of the 
University, informing them of such opinion, 
and requesting them to defer acting until the 
act that had been passed, could be re
considered by the legislature, and in the event 
of the trustees determining to proceed, to 
adopt such legal measures as might be deemed 
necessary to resist the operation of the act. 
And that the committee having obtained from 
counsel an opinion that the act was 
unconstitutional, on the 22d May, 1826, and 
before the corporation of trustees went into 
operation, addressed a letter to the governor, 
and to each of the trustees, advising them of 
the opinion, and requesting them to suspend 
measures for carrying the act into operation 
until an application could be made to the 
legislature at their next meeting for a repeal 
of it; informing them, that they were prepared 
on the part of the Regents to make such 
arrangements with them as would produce the 
speediest judicial decision of the question, if 
they should deem it inexpedient to accede to 
the proposed delay, and requesting a reply to 
that communication, which does not appear to 
have been made. So that, there was not only 
no evidence whatsoever, of a previous 
corporate assent to the act of 1825, but an 
unequivocal subsequent dissent, expressed by 
solemn corporate acts before it was carried 
into operation, or the arrival of the time, (the 
1st of June, 1826,) when by its own provisions 
it was to take effect. Which subsequent 
dissent, and proceedings of the corporation of 
Regents, independent of the report of the 
committee of the legislature, precludes the 
idea of any previous assent, and leaves no 
ground for presumption or inference of a 
subsequent assent prior to the 1st of June, 
1826, when the trustees, in defiance of the 
corporation of Regents, and in disregard of its 
dissent, thus solemnly expressed and formally 
communicated, organized themselves as a 
corporation, under the supposed authority of 
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the act of 1825. Still it has been contended, 
that the conduct and course of the corporation 
of Regents, after the organization of the 
corporation of trustees, were such, as to afford 
evidence proper and sufficient to be left to the 
jury, from which to infer the assent from that 
time, of the former, to the act for the 
incorporation of the latter, and its acceptance 
of that act. 

*32 It may well be questioned, whether, and 
indeed it is difficult to perceive how, an 
unconstitutional act of the legislature, can be 
made constitutional and valid, by a 
subsequent acquiescence in it. The whole 
community "have an interest in preserving 
the constitutional limitations upon the 
exercise of legislative power." How can the 
subsequent approval of, or assent to it, give to 
the legislature a power, which it did not 
possess at the time it was passed: and if it 
cannot, how can it give effect to the act itself, 
which was passed without authority? But be 
that as it may, and to proceed: An act of 
incorporation may be offered for acceptance, 
and when accepted by those to whom it is 
offered, it becomes a contract. If the act of 
1825 had been made to take effect when, or if 
assented to by the corporation of the Regents, 
it would until that assent was given, have 
been in fieri; and when given, a law, if 
accepted by the trustees; and that would not 
have been unconstitutional. Parties to a 
contract have a right to rescind it, and as 
between the state and the corporation of the 
Regents, such a provision would have 
amounted to an offer on the part of the state to 
rescind the contract of the act of 1812, and if 
assented to by the corporation, would have 
been an abrogation of it. But no such offer was 
made. The act of 1825 was a peremptory and 
unconditional dissolution of the corporation of 
the Regents; made by its terms, to take effect 
with or without its consent, and manifestly 
passed under the impression, that no consent 
was necessary. 

It is not intended by what has been said, to 
deny that an act for altering a charter, to the 
passing of which, previous assent has not been 
given, can be constitutional, unless it contains 
an express offer for acceptance, or is made by 
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its terms to depend upon a subsequent assent. 
The passing of it with nothing more, amounts 
to an offer only for acceptance; and if 
afterwards accepted, either expressly or by 
acting under it, it then receives life, and 
becomes an operative law-as in the cases of 
the various acts altering or amending existing 
bank and other charters. 

And here it is proper to remark, that the 
question of acceptance does not, and cannot 
arise in this case. The act of 1825 did not 
propose merely to alter or amend the existing 
charter of the Regents, or to give them 
another; but to give a new charter to the 
trustees named. There was nothing therefore 
for the Regents to accept, or to reject. They 
could neither reject or accept that which was 
not offered to them, but attempted to be given 
to others. The trustees alone had the privilege 
to reject or accept the act of incorporation that 
was offered to them-and the Regents were put 
without the pale of the consideration of the 
legislature. The question then, is not whether 
the corporation of Regents accepted the act of 
1825, but whether there was any evidence of 
its having assented to it, after the 
organization of the corporation of trustees. 

*33 It appears that after the trustees had 
organized as a corporation, all the members of 
the faculty of physic, and members of each of 
the other faculties, were appointed, and 
accepted situations under them as professors; 
and that, from that time the corporation of the 
Regents ceased to exert its corporate 
functions, until the month of September, 1837, 
and this is considered as evidence to prove the 
assent of that corporation to the act of 1825. 

It is admitted that the acceptance of an act of 
incorporation by the persons to whom it is 
offered, or the assent of an existing 
corporation to an act for an alteration of its 
charter, may be inferred from facts 
demonstrative of such acceptance or assent, 
without the production of a written 
instrument or vote of acceptance or assent on 
the books of the corporation; such as in the 
first case, the fact of actual organization, 
which furnishes the presumption of previous 
acceptance, or may be considered, as of itself 
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an act of acceptance, and in the latter, acts 
and transactions by the corporation or its 
authorized officers, in pursuance of the 
proposed alterations of the existing charter, 
showing the assent of the corporation to such 
alterations. But the acts, from which the 
assent of an existing corporation to an 
alteration of its charter, may and can alone be 
inferred, must be corporate acts, acts of the 
corporation, or acts of its authorized officers or 
agents. It is a vital principle of a corporate 
body "that the members are to do no act which 
may destroy its existence, or injure its 
privileges." 3 Desaus. 574. 2 Binn. R. 441. 
"Particular members may express their 
private consents to any act, by words or 
signing their names, yet this does not bind the 
corporation." 1 Black. Com. 575. Angell and Ames 
on Corp. 107. And "since individual members 
of a corporation cannot, unless authorized, 
bind the body by express promises, neither can 
any corporate engagements be implied from 
their unsanctioned conduct or declarations, as 
corporations can be bound only by joint and 
corporate acts, so it is only from such acts, 
done either by the corporation as a body, or by 
its authorized agents, that any implication can 
be made binding it in law." lb. 130. Proprietors 
of the Canal and Bridge Co. vs. Gordon, 1 Pick. R. 
297. 

If no corporate engagement can be implied 
from the unauthorized conduct or declaration 
of individual members, if no implication can 
be made from them, binding in law upon the 
corporation, in relation to ordinary 
transactions, on what principle, can any 
inference be drawn from them, going to the 
very existence of the corporation? In this case, 
the members of the different faculties who 
accepted situations under the corporation of 
the trustees, were not in doing so, acting as 
the authorized agents of the corporation of 
Regents, nor for any thing that appears, under 
the sanction of any corporate act of assent to 
the act of 1825, but in disregard of solemn and 
express corporate acts of dissent, and 
protestation against the carrying that act into 
operation by the trustees-and the law does not 
permit any inference of assent to that act, by 
the corporation of Regents, to be drawn from 
such doings-and more particularly, in the face 

of its clearly expressed dissent. The most that 
can be said of it is, that the individual 
members who accepted places under the 
trustees, wanted situations which they were 
afraid of losing, and acted alone under that 
impulse. Then, what act, corporate or 
otherwise, was done by the corporation of 
Regents, showing or implying, or legally 
tending to show its assent to the act for 
incorporating the trustees, and for its own 
dissolution? It was in full existence and 
operation when it was passed, as the record 
shows. It protested against it after it was 
passed, and requested the trustees not to carry 
it into execution. That was no act of assent. A 
number of its members took situations and 
acted under the trustees, which it could not 
prevent; that was no assent by the 
corporation, but by doing so, and withholding 
themselves from the discharge of their duties 
as members of the corporation of Regents, 
though they did not therefore cease to be 
members, they caused that corporation as a 
result of the act of 1825, to cease from that 
time to perform its functions until September, 
1837, when the members who had taken 
situations under the trustees, resigned them, 
and returned to their duty. During that time it 
was passive and did nothing, yielding only (as 
the members who accepted places under the 
trustees had done) to necessity, and doing no 
act, from which its assent could be implied, 
and in the absence of any written instrument 
or vote of assent, some other act of the 
corporate body, or of its authorized agent 
affording the presumption of its assent, should 
have been produced; and the more 
particularly, as it is an act not beneficial to 
the corporation, but one that aims directly at 
its dissolution, and the presumption in the 
absence of any express corporate act to the 
contrary, would rather be against the assent; 
seeing, that the last corporate act it did, was a 
vote of express dissent. It was unwilling 
submission only to legislative power and 
influence, and not an adoption of its act. 

*34 In Allen vs. McKeen, 1 Sumner, 276, where 
a corporation passed a resolution that they 
acquiesced in an act of the legislature, it was 
decided not to be an adoption of it, but 
expressive of mere submission to the 
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legislative will; and that if it could be 
construed into an approval, it could not give 
effect to an unconstitutional act. Suppose none 
of the members of either of the faculties of the 
corporation of Regents had taken office under 
the trustees, and they had appointed others 
and gone into operation; and that the 
corporation of Regents had by no act assented 
to the act of 1825, but have become wholly 
inactive, and performed none of their 
corporate functions; such non-user, if it would 
have been deemed sufficient cause of 
forfeiture, on proceedings at law instituted for 
that purpose, would have been no evidence of 
assent to the act; but neglect of duty, or a 
violation of the implied condition of its 
contract, for which it would have deserved to 
be dissolved. But the act of 1825 could not 
have taken the place of judicial proceedings to 
work a dissolution, and thereby become valid 
and effectual. Neither non-user nor mis- user 
of corporate franchises, has ever been held 
sufficient to authorize the granting the same 
franchises to others, before a forfeiture has 
been judicially declared. And how in principle, 
does this case differ from that which has been 
put, supposing for a moment, that the conduct 
of the corporation of Regents was such as to 
have furnished sufficient cause of dissolution 
upon judicial proceedings? But here it is 
proposed to give effect to an act of assembly, 
which was passed before any cause of 
dissolution existed; on the ground that assent 
by the corporation to that act, arising from a 
supposed subsequent cause of forfeiture might 
be presumed; which cannot be against the 
express dissent of the corporation by a formal 
vote. An inference of assent by a corporation 
to an act of assembly, after it has passed, can 
no more be drawn from a subsequent non-user 
or mis-user of its franchises, than an inference 
of consent to its being passed, can be drawn 
from a previous non-user or mis-user, which is 
no where pretended; otherwise, there would be 
no necessity for a judicial ascertainment and 
declaration of forfeiture, before a new charter 
can be granted. Nor can effect be given to this 
act of assembly by considering the non-user by 
the corporation of Regents, as equivalent to a 
surrender of its franchises. That can only be 
done by deed to the state. 1 Salk. Rep. 191. 
Angell and Ames on Corp. 507. 2 Kent's Com. 311, 
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et al. And a court is not warranted to presume 
a surrender of the corporate rights and a 
dissolution of the corporation, from a mere 
intentional abandonment of the franchises, 
unless there be something in the act of 
incorporation to justify it; as in the case of 
some of the incorporated companies in New 
York, under which, for the sake of the remedy 
and in favour of creditors, the courts of that 
state have acted upon such presumption. Slee 
vs. Bloom, 19 Johns. Rep. 456. Briggs vs. 
Penniman, 8 Cowen, 387. But those cases go no 
further, and recognize the general rule. And if 
an actual abandonment of the corporate 
franchises will not warrant the presumption of 
a virtual surrender of the corporate rights, and 
a dissolution of the corporation, how can the 
assent of a corporate body, to an act dissolving 
the corporation, be inferred or presumed from 
a mere non-user of the franchises produced by 
that very act? and that too, in the face of a 
corporate act of express dissent, remaining 
unrescinded on the books of the corporation. In 
no view, therefore, is it believed, that effect 
can be given to the act of 1825; and whatever 
may be the condition of the corporation of the 
Regents, the trustees have no authority, as 
governors of the University, under that act. 

*35 But it has been again further contended, 
that the faculty of physic of the University, 
became dissolved or extinct on the acceptance 
by the professors of professorships under the 
trustees, which it is supposed amounted to 
resignations of their situations as members of 
the corporation of the Regents; and that by the 
loss of that integral part the corporation 
became dissolved, and incompetent to institute 
or sustain this suit. 

The same argument would perhaps equally 
apply to some of the other faculties; and if 
either of the faculties was thereby lost, and 
not restored at the time of bringing the suit, 
the objection would be fatal to a recovery, 
whether the corporation was dissolved or only 
suspended (perhaps more properly the latter) 
considered as a corporation of integral parts, 
and not existing as a corporation de facto. But 
their accepting situations under the trustees, 
did not, in law, amount to resignations of their 
professorships in the corporation of the 
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Regents. "An office in a corporation may be 
resigned in two ways: by an express 
agreement between the officer and the 
corporation, or by such an agreement implied, 
from his being elected to another office 
incompatible with it." And "to complete a 
resignation, it is necessary that the 
corporation manifest their acceptance of the 
offer to resign, which may be done by an entry 
in the public books, or electing another person 
to fill the place, treating it as vacant." Willcock 
on Municipal Colorations, 14 Law Lib. 132, 133, 
238, 240. Angell and Ames on Corp. 254, 255. It 
is incidental to the right to appoint. lb. 

By an election to "another incompatible 
office," is meant another office in the same 
corporation, as is shown by the several 
examples put in the same books. Here the 
several members of the corporation of 
Regents, who accepted offices under the 
trustees, were not elected to other offices in 
the corporation of Regents, but to offices in 
another corporation; and there is no evidence 
of any acceptance of their resignations by the 
corporation of the Regents, by any entries in 
their books, or the elections of other persons to 
fill their places treating them as vacant, or in 
any other manner; nor is there any evidence of 
their having offered to resign. If individual 
members of a corporation could resign their 
situations at pleasure, without the consent of 
the corporation, it would be in the power of 
any definite integral part of a corporation 
composed of integral parts, having the right to 
fill up vacancies in their own bodies, at any 
t ime to dissolve the corporation against its 
will, and even of a mere majority of any such 
integral part; and thus a corporation so 
constituted, would be always at the mercy of a 
minority of its members; and hence the 
propriety of, and necessity for the rule, that 
there can be no resignation by a member 
without the acceptance of it by the 
corporation; the appointments given by the 
trustees to members of the corporation of 
Regents, did not make them the less, members 
of that corporation. "Where a new charter 
which is void, assumes to incorporate a place 
where there is an existing corporation, and 
includes the members of the ancient 
corporation together with new men, if a 

sufficient number of the ancient corporators, 
professing to act under the new charter, 
without any of the new men joining, make a 
by-law, which they are capable of making 
under the ancient constitution, their act is 
referred to their genuine authority, and not to 
the new charter, and the by-law will be good." 
Willcock on Municipal Corporations, 14 Law Lib. 
57, 103. 1 Salt Rep. 191. Which shows that the 
taking a situation under a void charter or act 
of incorporation, is not a resignation of a 
situation in another existing corporation, and 
has not that effect, which is just this case. The 
acceptance of situations under the trustees, 
might have furnished ground to the 
corporation of Regents for removing them, if 
the power to do so had remained; but that 
would have been to work a dissolution or 
suspension of the corporation, if the faculties 
alone are empowered to fill up the vacancies 
in their own bodies as has been supposed. 

*36 And thus the corporation of Regents was 
constrained by the act of 1825, and the 
trustees acting under it to that very inactivity, 
which is now charged upon it as a fault or as 
evidence of its assent to that act. Besides, the 
nineteenth section of the act of 1812, provides, 
that the charter shall not be avoided or 
forfeited by any thing done or transacted by 
the corporation, contrary to the tenor of that 
act, through oversight, misapprehension, or 
mistake, either by any court of law, or by the 
general assembly. The spirit of which 
solicitude to preserve the corporation, would 
seem to be, that it should be equally protected 
against any omission arising from the same 
cause. And if the corporation could, through 
oversight or misapprehension, do no corporate 
act to avoid or forfeit the charter, how could 
the mistaken course of the individual 
members of an integral part work that 
mischief? Or could it have been intended that 
it should be in their power to dissolve the 
corporation? Their acceptance, however, of 
places under the trustees not amounting to 
resignations of their situations in the 
corporation of Regents, and not having the 
effect to dissolve or suspend the corporation; if 
there remained to each faculty when they 
returned to their duty, which was before the 
bringing of the suit, of those who were 
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members when the trustees took upon 
themselves the government of the University, 
a majority of the number of which each should 
properly be composed, whether residing in 
Baltimore or not, there was no objection to the 
competency of the corporation to institute the 
action. What number did in fact remain does 
not distinctly appear from the record. But the 
plaintiff having proved the fact of 
incorporation, the burden of showing a 
dissolution of the corporation rested upon the 
defendant. 

These remarks have been made upon the 
hypothesis, that the corporation is composed of 
distinct, definite, integral parts. But is that 
so? The faculties of theology and law, are 
definite classes, consisting of seven members 
each. But the faculties of physic and of the 
arts and sciences, are indefinite parts,-clearly 
the faculty of the arts and sciences. 

In relation to that faculty, the language of the 
tenth section of the act is, that "the professors 
of the arts and sciences, (in the plural,) and 
three others, shall form and constitute the 
faculty of the arts and sciences." Now, "the 
professors" may be two, or any larger 
indefinite number. They cannot, however, be 
fewer than two, and as there must be three 
more, that faculty when full, would consist of 
five at least, of which, three is a majority,-the 
number that is at least necessary to preserve 
the faculty. With respect to the faculty of 
physic, the language used is "that the 
professors now appointed and authorized in 
the College of Medicine of Maryland, shall 
constitute the faculty of physic," without 
specifying any particular number. But they 
who were at that time, professors in the 
College of Medicine, were merely designated 
as the persons, who should in the first instance 
compose that faculty, to the exclusion of the 
president and lecturers. That body, as 
originally formed, consisted of six members, 
appointed in the law itself, for the purpose of 
organizing and carrying the corporation into 
operation. But the Regents of that institution 
were authorized, from time to time, to appoint 
professors of the different branches of 
medicine, without limitation as to number; 
and seeing how many branches there are, it 

would seem, that the policy of that act was 
intended to be adopted; leaving the faculty to 
be composed thereafter, of as many members 
as from time to time should be thought proper 
and advisable, according to the condition of 
the institution; as it was left to the Regents of 
the College of Medicine, to appoint as many 
professors, as from time to time might be 
thought necessary and proper; and seeing too, 
that seven is designated as the definite 
number of members, to compose each of the 
two faculties of divinity and law. But not so 
with respect to the faculties of the arts and 
sciences, and of physic, which might require a 
larger number; which circumstance would 
seem further to indicate, that the two faculties 
of physic and of the arts and sciences, were not 
intended to be definite classes. Nor is it clear 
that it is strictly a corporation of integral 
parts. "The members of the four faculties," in 
the language of the act, being as a whole, the 
persons incorporated, and by the eleventh 
section a majority of the whole number of 
Regents being declared to be a quorum 
competent to make fundamental regulations 
for the government and discipline of the 
University, and to do other corporate business, 
although every member of any one faculty, 
and a large portion of another, should be 
absent from such meeting; whereas, 
ordinarily, the attendance of a majority of the 
members of each class, when the corporation is 
composed of definite integral parts, is 
necessary to constitute a corporate meeting or 
assembly. But when this suit was brought, 
there was in fact a sufficient number of 
members in each faculty, and whether 
regularly appointed or not, was not a matter 
to be inquired of at the trial. No advantage 
can be taken of any non-user or mis-user on 
the part of a corporation, by any defendant in 
any collateral action. 

*37 There are two modes of proceeding 
judicially to ascertain and enforce the 
forfeiture of a charter. The one is by scire 
facias, which is the proper process when there 
is a legally existing body capable of acting, but 
who have abused their power. The other by 
information in nature of a quo warranto; which 
properly applies, where there is a corporate 
body, de facto only, but who take upon 
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themselves to act, though from some defect in 
their constitution or organization, they cannot 
legally exercise their powers. But are entitled 
to be heard in either case, before they are 
condemned on proceedings instituted for that 
purpose, which must be at the instance of the 
government, and in no other way. For, besides 
the right of the corporation to a full hearing 
and judicial judgment of ferfeiture, before it 
can be stripped of its franchises and property, 
or be considered as dissolved, the government, 
with which the contract is made, may not wish 
to enforce a forfeiture, and may if it chooses to 
do so, waive the breach of any condition of the 
contract arising out of the charter. 

professors and lecturers appointed by itself, 
not belonging to it as members of the faculty, 
but rather as officers or agents? and if so, may 
not the power "to appoint its own professors 
and lecturers," look alone to the appointment 
of persons in that character only, and not as 
members of the faculty, leaving the power to 
fill up vacancies in the respective faculties to 
the corporation of Regents, by the 
appointment of new members? 

*38 The second and third exceptions, and the 
second and third prayers, in the fourth 
exception, being abandoned, it is unnecessary 
to examine them. 

This principle runs through all the books, and 
has been judicially enforced in a case in the 
Supreme Court of New York, strictly analogous 
to this. The Trustees of Vernon Society vs. Hills, 6 
Cowen, 23-where it was determined, that 
though the trustees were at the time of 
bringing the suit a corporation de facto only, 
not having been appointed in the manner 
directed by the charter, it could not be taken 
advantage of by the defendant without 
showing that proceedings had been instituted 
by the government, and carried on to a 
judgment of ouster. Upon the whole, there is 
nothing to sustain the objection, that the 
plaintiffs were not competent to sue at the 
time of bringing the action, on the ground that 
the corporation was dissolved by the loss of an 
integral part. 

It may not be amiss here to observe, that 
whatever may have been the understanding, it 
is by no means clear, tha t the power to fill up 
vacancies in the different faculties by the 
appointment of new members of faculty, does 
not as a necessary incident, belong to the 
Regents in their corporate character, and not 
to the faculties. The power given to the 
faculties by the eighth section, being to 
appoint respectively their own "professors and 
lecturers," who may or may not be selected 
from their own bodies. And when taken from 
among themselves, clothed in the two-fold 
character of members of the faculty so 
selecting them, and also of professors and 
lecturers. May not a faculty consisting of a 
definite number, be full, and yet have 

And the only remaining question is, whether 
this suit can be sustained against the 
defendant for money received by him as the 
treasurer of the trustees; which arises on the 
first prayer in the fourth exception. And the 
opinion of this court is, that the plaintiffs are 
entitled to recover from the defendant any 
money amounting to a sum within the 
jurisdiction of the court below, remaining in 
his hands at the time the suit was brought; 
and which was received by him as the 
treasurer of the persons claiming under the 
act of 1825, to be the trustees of the 
University of Maryland, at any time within 
three years before the suit was instituted, to 
which they can show themselves entitled as 
the Regents of the University, or which 
properly belongs to that institution.-But no 
sum not received within that time, the act of 
limitations being pleaded and relied upon by 
the defendant. 

JUDGMENT REVERSED AND 
PROCEDENDO AWARDED. 

END OF DOCUMENT 
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« Angry M a n 
i 

Panty-Waist \ 
Bill Hart secured funds from Congress 

for Howard's first law school building 

and $10,000 a year to run it. •» 

After 30 years of teaching there he re

signed from the faculty over a minor 
matter of which there are three versions. 

One—Enemies said he was an athiest. 
Two—He was supposed to have refer

red to Dean Richards as a panty-waist, 
and the trustees as "not worth a confi
dential." 

Three—He is said to have remarked 
that a celebrated New York murder of 
two persons was justified under the law. 

Bill Hart was usually right. It was 
his audacity and plain speech which 
made enemies.' 

His favorite quotation from Shake
speare was: 

"Oh cursed spite > 
That I was sent 
To make things right." 

By John Jasper 

IIFTY-ONE years ago W. H. H. Hart, a Howard 
University law professor, bought a railroad 
ticket for passage between New York and Wash
ington. ' s 
At the Maryland line, the tittle professor was 
red to move from the mixed coach in which he 
riding l o a jim crow car. •"/-..>.. 
Jujst the year before, 1904, the Maryland legisla-
had passed- a law. requiring - railroads to furnish 

rate cars; for white an* coloTedrfaMange^Sj^ Con
ors were to be fined for refusing to.-enforce11* 
lation. ' 

Hart's Howard in 1900 
In addition to Instructing 77 students in torts, 

crimes, misdemeanor and corporations in Howard 
Law School, Professor Hart taught 7 students in 
the college agriculture department the nature at 
•oil, crop rotation and use of manures. 

The law school had a faculty of 8. Tuition was 
free, matriculation fee^lO, books cost $30 a year 
and classes began at 6:15 p.m. each week day. 

President of Howard was Rev. Jeremiah Rank
in, writer of the hymn "God Be With You Ti l We 
Meet Again." 

General O. O. Howard, university founder, was 
on the board of trustees. 

HOWARD HAD an enrollment of 810 students, 
193 of medicine, 36 in college, 130 in pedagogy 
(teachers college), 56 in theology, 32 in nursing, 77 
in law, 145 in a 4-year preparatory department, and 
141 in an English Department (grammar school 
grades). 

Professor Hart's students included James -A. • 
Cobb of D.C., Isaac H. Nutter of Princess Anne, 
Md., William H. Crawford of New York. Ira T. Bry
ant of Nashville, and James H. Rapier (Congress
man) of Alabama. 

His faculty associates Included Kelly Miller, 
George Cook, L. B. Moore, who had the only doc
tor's degree in philosophy on the whole faculty. 

Medical students included Thomas S. Hawkins, 
Baltimore; Robert O. Chissell, Petersburg, Va.; 
Charles H. Crawford, Harrisburg, Pa/; James C. 
Carper, Hampton, Va.; E. Mayfield Boyle, Balti
more. . 

Students in college included J. H. Bluford, Cap-
ahosic, Va.; Thomas W. Turner, • Charlotte Hall, 
Md.; Florence Dungee, Baltimore; Neval Thomas, 
Springfield. Ohio. 

Prep school students Included John W. Crom
well, Jr. and Harold Norwood of D.C. 

Bill Hart was a one-man 
NAACP more than 50 years 
ago j 

Editorial On ;, .ST:' 

Hart's DeatK / 

Afro-American 
January 20, 1934 

What a contrast to fhe 
chiselers, the compro
misers, t h e trimmers, 
who are so busy concili
ating and reconciling the 
dominant race that they 
surrender everything ex
cept the shirts on then-
backs . . . " 

1 ' - • ' 

• ' " ' - -

Bill Hart wouldn't move, 
so he was put off the, train 
at Elkton, arrested, ! and 
fined $5. 

• •,.--
NOW he"-was angry. He 

demurred to the indictment, 

filed a plea of abatement 

and a motion • to jHes t 

judgment,. All were lover-

ruled, 
He appealed the five| dot 

lar fine to the. Maryland 
Court of Appeals. It Wjsnt 
the .5 doHars. It waf ithe 
principle and the humilia
tion »f ijjn_crow. 

Mr. Justice Boyd delivered 
the opinion ef the court '(hieb 
consisted of Chief •Justice! Mc-

:ion- Sherryjnd AssociateJs slices 

He ruled the Mary|af^.jim 
crow law:."was invalid-liewuse 
it interfered^ with Inter-state 
commerce. 

The power to regulate com 
coerce between the states re 
sides in Congress alone. Jus
tice Boyd said, and stjite leg
islatures have no such author-

. ' . * • • ' . . • ' -

ON A TRIP from Winchester, 
V»., to Harrisburg, Pa., the 
court said a passenger would be 
required to ride jim crow 6 or a 
miles. Then in West Virginia 
he could move to a mixed coach. 

At the Maryland line he could 
be required to move to a jim 
crow car and at the 'Pennsyl
vania line go back to the mixed 
coach. 

Three changes required in 
a short distance placed an un
due burden en the passenger 
and the railroad and could not 
he tolerated. 

The Supreme Court in Plessy 
vs. Ferguson, 1884,. ruled Jim 
crow ' cars, legal in Lousiana, 
Judge Boyd admitted, but he 
added that the question of inter-
State travel was not 'raised in 
that case. Bill Hart was award
ed X cent damages. -

, » * • . 
FBOM THAT DATE ON, rail

road, passengers from the north 
travelled through Maryland. In 
mixed coaches. •>. 

The jim crow 'line began at 

mtmaVaAta the way from Alabama to Howard U. 
1870'» and when he got there he was barefooted and 

in Washington In tho 
ragged.' ,.'.,,, - . — - - - - -

Virginia, not in Maryland. 
WJ>yT ' # 
Because' there w a s ' n o Bill 

Hart in Virginia, In the. Caro
lina! or any of the other South: »!>x«Mfc, 
erh itates, who was angry or 
resourceful enough to challenge 
the unlawful statutes of their 
areas. 

BUI Hart is one of Maryland's 
forgotten Civil Bights heroes, 

Older lawyers in the nation's 
capital remember him well. 
He neither drank nor smoked. 

Kelly Miller said Hart had the 
most brilliant mind of any grad
uate of Howard. 

Sued For 
2 2 Million 

The District of Colum
bia signed a contract with 
Professor Hart to house 
200 wayward children on 
his Potomac River farm. 

He sent them a bill for 
$148,000. The case drag
ged for 23 years and Pro
fessor Hart built up a 
claim and sued the gov
ernment for 22 million 
dollars. 

Uncle Sam offered to 
compromise for $48,000. 
The professor haughtily 
rejected it. 

After all, right was 
right 

The claim was never 
paid. 

For myself, I need no pho
tograph. 1 can see him in my 
mind as clearly as I saw him 
In the flesh 40 years ago. 

,._ pleasant faced, 
brown, baggy •pafifs, loose coat, 
flapping in the wind although 
his pockets seemed ' full of 
papers, '• 

Always he seemed in a hurry. 
He was both mother and father 
to two small children. A divorce 
left him with them when Bill 
Hart Jr . was two years old. 

He carried the kids with him 
frequently and they had to run 
to keep up with him. 

In his fight with the State's 
Attorney of Cecil County and 
Attorney General William S. 
Bryan of Maryland, he was rep
resented i y Henry M. McCul-
lough, but Bill Hart in fact was, 
his own lawyer. The briefs and 
arguments were his work. 

Bill was a one-man NAACP 
in'the days when Thurgood Mar
shall was still with the angels in 
heaven. 

Except for the fact that Mary
land had an excellent Court- of 
Appeals, Bill would have taken 
his case clear to the Supreme 
Court—and probably have won 
it too. 

* * '•" , 
A PHOTOGRAPH of Professor 

Bill Hart deserves a place of 
honor in Howard Law School's 
library end -in, Maryland's Hall 
of H e r o e s . ' , * - . . 

He was a God's angry man. I 
None of us should forget him.] 

The Hart Family 

BUI Hart, Jr., a mail 
carrier, lives with his 
wife and two children at 
4014 Illinois Ave,, N.W. 
His route includes the 
AFRO'a Washington off-

Clementine Hart, his 
sister, now'Mrs. Clemen
tine Simkins, is a New 
York school teacher. 

Their mother, a hand
some woman, died in 
1934. Professor Hart at 
77 the same year. 

His grave is in Harmo
ny Cemetery. , ' 

Anything L ^ t 
On Tin- Street 

A client of Professor 
Hart's was charged with 
larceny of a car In the 
early days of the automo
bile. , 

The professor argued 
that under the common 
law, anything left on the 
streets was abandoned. 

The court dismissed 
the case provided the 
youth would enlist In the 
army. 

The District of Colum
bia Immediately revoked 
the old law and passed a 
new one covering unau
thorised Me ef atitos. 
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THEY Ml^fWANTEir 
Two Colored Student* at Clio Maryland 

U w School Complain of Itace Preju
dice, But the Facalty Say OtherwlM. 

W. Ashble Hawkins and 4. L. Dozler, two 
colored stndentB at the Law School of the 
University of Maryland, have been informed 
that their pretence in the law class Is no 
longer desired. This, they say, is the out
come of a protest signed by all the students 
in the medical, law and dental departments 
and sent to the facnlty against their retention. 

Doner graduated at Lincoln University 
and Hawkins at Morgan College. The latter 
recently edited a race paper at Cambridge, 
Md. 

Each student hss spent one year at the 
Law School. They claim that thelrostraclsm 
now is tbo outcome of race prejudice. On 
the other hand, the faculty of .the school say 
that neither student possesses the qualifica
tions of a lawyer, and that they would reflect 
neither mental nor moral credit on the 
school. 

Last night#a prominent Jurist, who is an 
olllcer of the school, said: "The young men 
IIMTO been asked to withdraw. Their examin
ation showed that they were not intellect
ually qualified to pursue the study of law 
and receive diplomas as graduates in law, 
and they have been tnld that they were, slin-

f>ly wssting time and money In attending our 
ectures. This is our view of tbe situation 

aside from the race question. In 1889 we 
graduated two colored men. Cummings and 
Johnson, both or whom arc now practicing 
in the city. They were able studonts and 
passed, good examinations. >Ve treat a col
ored student as we do a white one, and if ho 
has no aptitude for the law we simply tell 
hun we cannot take his money, as he will re
ceive, of course, no equivalent for It." 

Dozler states that Ira will enter the law 
school in Howard University which is en
tirely devoted" to colored Rtudents. This 
university has also a theological and a med--
ical course. 

Hawkins and Dozler were the only two col
ored students In tbe university., 

AT TJUB CAJfATOl.. 

INNQCENI^^^rED AT 1/ 
Convlcu Who Are to he Released 

Lone i>»rs of Imprisonment f 
Crimea They Did Not Commit. 

ATLANTA, GA., Sept IS.—Seven year 
a young man named Roby, who lived ii 
per county, was arrested on the char 
arson. 

It was alleged that he had wilfully s< 
to his trlfcle'B house in the night. The 
was burned to the ground and the in 
narrowly escaped with their lives, 
protested his Innocence and, being of a 1 
respected family, every effort wAs me 
have him from the penitentiary. He In 
some disagreement With his uncle, and 
with otber circumstantial evidence, w 
seemingly strong case against him. 

He was tried ond convicted and sent 
to 1ft years in the penitentiary. From 
to last he stoutly denied that he was g 
but without a murmur bade farewell t 
world and took up his life within peultci 
walls. 

All these years he has patiently toil 
chains, always protesting that ho v 
wronged man and waiting for that j 
which has come at last. 

This afternoon a gentleman from J 
county called on Governor Gordon and 
the story of Koby's conviction and 
showed Indisputable proofs that the* pri 
Was innocent, and that a negro comn 
tbo crimo. The governor will pardon 
at once. 

JAMES "OKAY'S HOMANCH. 
ST. Louis. Mo., 8ept. 13.—There is 

doubt that James Gray, a life convict S 
penitentiary at Chester. III., is serving 
ence for a murder committed by som< 
else, ills case furnishes a strange ron 
6f crime. Gray is not his real name, b 
will famish no other to the public, 
well educated and has been four years a 1 
keeper in the institution. He was com 
on his own voluntary confession made b 
tbo trial, though in court .ho stoutly d 
the crime. 

One morning in October, 1883. a ram; 
found murdered in a box-car at Centra!); 
He was a tramp and was never idenl 
There was no clue, Dut on the third 
aftf>r thA mnrrtnr a vnnnrr m n n / n . l . n . i 

• • * ; • • 

her Vletorjr— 
Pros-

> BAT, N. ST., 
ockey Cluo had 
lay. the last day 
e weather been 
ubtedly would 

isavy downpour 
the track a sea 

uny owners to 
or course, took 
penlng race on 
"aged geldlnsr. 
Htaway II., the 
finished tnird. 
ayflower nsndi-

Itacelaod, tbe 
He held last 

3-year-olds and 
>ngs. Starters: 
. I), a. Million, 
• ose, Kancocas, 
action, Insight, 

ad, I ago third. 

weepatakes for 
t won a race at 
1; one mile and 
away II., Fitz-
mes won, Kric 
l.RO'2-o. 
r handicap, la 
:h, with fl ,#00 
mars. starters: 
llinno, Diablo. 
, Khouo third. 

rem Handicap 
ptitakes; $r>,(K*) 
uturity course; 
Saille McClel-

i illy.- Reckon, 
il«, Halgawnn. 

Amulet,^ Miaa 
rloa. Contribu
ted «J ovor, tfal-
nulet 4 V H*l-
l third. Time, 

have run and 
•Hefl.ooO; Fu-
MpatafT, Young 
liiaa. Funster, 
Volunteer won, 
Tlrao,1.14 2-5. 

jeDatakeS with 
turf. Starters: 
ik». Gendarme, 

Eulogies of Senator Heck end Kepreaenta-
tlve KandHll. 

WASHINOTON. Sent. 13.—Tho aDDreval of 
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jjxtqtsi Cioiht'ng, Furtiitfting end Hal Jfonnc. 

COLORED JLA-W STUDENTS. 
•Wbai Yo-csicr TV. Ashble ' Hawkins Has to 

May—Ilia Statement AS to 
His mainl ine 

'VT. Ae'aolo Hawkins, ono of the two young 
colored men who were asked to retire from the 
-Waryland University Law School, baa some* 
thmur to Bay In reply to the niterviow published 
in THB BOMBAY HERALD, in whicn a "prominent 
Jurist," who 18 an officer of the institution, ia 
quoted as saying: 

"The young men hare been asked to with
draw. Their examinations showed that they 
were not intellectually qualiiled to pursue the 

• study or law and receiTO diplomas as gradutea 
in law, and they have been told that they were 
simply wasting time and money in attending 
oar lecturer,.* We troat a i olored atuaeat us 
Y»O Go a f.hlU one, and if vs has no aptitude 
f - v c l*"~ -."ro simply tell h ra we cannot take 
;,••<, monrj , ba he will race.re no equivalent 
ror.U." - fe 

:A-, He^irjBs.comraentlng upon thcforusolng 
t*Usmcr-T, suid to e reporter yesterday: 
"It 1H t<id enough to navo tho University of 

Maryland take our money, mart us on our 
courtc, ana then suddenly atop us for no other 
reason man that the whtto students do not do-, 
airniiiminiilo wltn us, out to have one or the 
officers misrepresent us In this way is provok-
i .£ In tnc extreme. Aa to Mr. Dozier I have 
nothing AO aay; he IB fully capaoie of talcing care, 
of himself. For my part. I know thutwhat this 
•prominent jurist' says la all moonshine. 
I maintained tho university's required 
standing In every subject but one, and In thut 
I tailed oy a slight margin. This 1H no more 
than eome of tho boat students in the school 
fli. All the university requires is that you 
make an average of 75 utiucr each professor 
btforu it will gruduato you. If you do not 
reach tho average the first year, you have tho 
second and third years ra which you may ao it. 

"Ouo. of tho white student* in my class last 
year raited In everything; ho is going back to. 
the university and in due time will graduate. m 

Nothing is sfildof his Inability to learn tho law. 
Ono of ifio most brilliant men in tho class of 
'00 failed tho yoar oetoro in several studies. 
?*e'v, I rvird in but ono, and Uiut ono a subject 
WhlonUB onstdored by manj Uie most difficult 
a it utpbr.tcal In tho law—real property—yet 
s':i*/promiaent Jurist' doeii not hoaitato to 

^S'fow his IUCK of that cifnient which evory 
Jurist shoo id poawas—a sense of Justice. 

"lie 6ays furtner *they have been -told that 
llioy werouimply wnsttug tlmo and money in 
attending our lectures.' This that Jurist must 
know is not true, for wo have been told no such 
thing. Last February after our first examina
tion would have been the proper time. If any. to 
tell u/t this, nut we were not told so. and the 
Becrmary did not hesitnte to accept the second 
'instalment or our tuition-. 

"In «.ociversntlon with the lion. John P. Poa 
no did me tho honor to say that my record in a 
fair one. t have engaged in teaching in this 
buta and Virginia for eight years, and from all 
ray'Xarninerf. I have received commendation 
formy ability an nn instructor, and, in Jiaiu-
i.t rrc county, whero I urn how engaged. I am 
aajoint tho few teachers who hold llrst-grtde 
oettlflcrws. It seems that If I were so pooroff 
inirilccicaUy some or these examiners would 
Ran it out, 

-Tne nvii and tho only question underlying 
tttfa difficulty is my race aud not my iutel-
Iv'CttiuliHness for tuo study or the law. ir it 
were not. for my color there v ould be no trouble. 
T( Minil have nothing to aaj about the Jurist's, 
Statement that "wo treat * colored atudent' 
UH wo do a white one.' Tho mere atatemont 
li^n.f is enough to provoke an incredu
lous frntle on the fac« or every man 
in finlumnre. I do not cure for ray exclusion 
from the university.. I can And some other 
b'acp.to pursue my studies, but the faculty does 
me an Injustice and shows the weakness of its 
own cnuse wnen it charges that my exclusion is m u n 1 I , , m v i*nlni*J 

uoaz, mo owiioi u» m« ——, —. 
demands that it Is" Ruth accosts her with a 
blessing: "A full reward be given thee of tho 
Lord God of iBroel, under whoso wings thou arc 
come to trust." Christ compare* Himself to a 
hen gathering the chickens under her wings, 
fn Deuteronomy God is represented as an eagle 
stirring up ner nest. In a. great many places 
In the Psalms David maxes ornithological alluT 
Biona, while my text mentions the wings of God, 
under wntch a poor, weary soul had come to 
trust. 1 

I ask your attention, therefore, while, taking 
the suggestion of ray text, I speak to you In au 
simplicity, and love of the wings of the Al
mighty. . y 

First: I r«n«nc that they were swift wings 
under which Kuth had come to trust. There 
is nothing in all the handiwork of God more 
curious than 

! A BIRO'S WINO. 
You haTe .been surprised, sometimes, to seo 

how far ltcould fly with one stroke 6f the wing; 
and, when It has food in prospect, or when it is 
affrighted, trio pulsatiohsof the bird's wing are 
unimaginable for velocity. The English lords 
used to pride themselves on the speed of their 
falcons. These birds, when tamed, had in them 
the dart of lightning. How swift were the car-
carrier-plgeons in the time of Anthony and at 
the Hiege or Jerusalem! Wonderful speed. A 
carrier-pigeon was thrown up. at Rouen and 
came down at Ghent, 00 miles oft, in oue hour. 
The carrier-pigeons were the telegraphs or the 
olden time. Swallows have been shot in our 
latitude having the undigested rice of Georgia 
swamps in their crops, showing that thoy had 
come 400 miles in six hours, i t has been esti
mated that In the 10 years of a swallow's life it 
flies far enough to have gone around tu? world 
80 times, BO great Is its velocity. And HO the 

WIN08 Or TUB ALMIGHTY, 
spoken of in the text, are Bwlf t wings. They 
are swift when they drop upon a foe and swift 
when they come to help God's frlend3. If a 
father and his son be walking by the way and 
the child croea too near a precipice how long 
does it take for the father to dolivor the child 
from danger? Longer than it takea Qod to 
swoop for the rescue of Ilia children. The fact 
is mat you cannot get away from the care or 
God. If you take the steamship'or the swift 
ruil-traln He is all the time along with you. 
"Whither shall I go from Thy spirit, and 
whither shall I flee from Tny presence? If I 
ascend up into Heaven Thou art there. If I 
make my bed In hell beholdl Thou art there. If 
I take the wings or the morning and dwell in 
the uttermost parts of tho sea even there Thy 
hand shall hold me." . 

TDK ARABIAN OAZKLLB-
Is swift as the wind. If it gets but one glimpse 
of the bunter.it puts many crags between. 
KolomoD, four or five times, compares Christ to 
an Arabian gazelle (calling it by another name) 
when be says: "Mr beloved is like a roe." The 
difference is that that rod speeds the other 
way; Jesus speeds this. Who but Christ could 
have been quick enough to have helped. Peter 
when the water-pavement broke? Who but 
cnrist could have been quick enough to help 
the Duke of Argyle, when, in his dying mo
ment, he cried: "Good cheer! I could die like a 
Roman, but I moan to die like a Christian. 
Come away, gentlemen. He who goes first goes 
cleanest?" I bad a friend who stood by the 
rall-tracx at Carlisle, Pa., when the ammuni
tion had given out at Anttelam; and he saw the 
train from Uarrtshurg. 

FHBIQUTBD WITH 8U0T AND SUKLt,, 
as'it went thundering down toward the battle
field. He said that It stopped not for any 
crossing. They put down .the brakes for no 
grade. They held up for no peril. The wheels 
were on tire with the speed as they dashed past. 
It the tram did not come in time with the am
munition it might as well not come at all. so, 
my friends, there are times in our lives wnen 
we must have help immediately or perish. The 
grace that comes too late la no grace at all. 

r _ . .»« ,„ „ rmi—nn». Oh! is i t 

bunter.it


A Year of Segregation in Baltimore 
By W. ASHBIE HAWKINS 

For many years the great majority of 
the Negroes of Baltimore had their 
homes, their churches and what busi-

W. ASHBIE HAWKINS 
W&o conducted the first law case 

ness places they possessed in the cen
tral, southern and eastern sections of 
the city. Here and there in other sec
tions—the western, northern and north
western—there were* a few colored resi
dents, of course, but their homes, with 
few exceptions, were on the narrow 
alleys or streets, 

Beginning in the early eighties a quiet 
movement to the more favored sections 
of the city, notably the northwestern, 
was begun and has continued until the 
present. It was greatly accelerated 
about 1898, when Sharp Street Memorial 
Methodist Episcopal Church, one of the 
oldest, if not the oldest, and most promi
nent of our city churches, began the 
erection at Dolphin and Ett ing Streets 
of its handsome house of worship; and 
a few years later when the colored high 
school was removed from the business 
section of the city to Dolphin Street and 
Pennsylvania Avenue, and when Union 
Baptist Church, one of the strongest 
religious forces in the community, dedi
cated its new home on Druid Hill Ave
nue, but a short distance from the other 
institutions just mentioned. 

Condemnation of large blocks of prop
erty in South Baltimore for the use of 

the Baltimore & Ohio Railroad Company 
compelled a great number of our people 
to seek homes elsewhere, and the most 
natural course was to follow this migra
tion to the northwest. The "invasion" 
of Russians and other foreigners in East 
Baltimore in like manner forced many 
of our people there to seek other quar
ters, and to the northwest they went 
also. Persons coming to the city in 
search of business, educational or pro
fessional opportunities naturally sought 
the section occupied by the prosperous, 
and where the best houses were to be . 
obtained. In East Baltimore, or Old 
Town, as it is popularly known, and 
the other older parts of the city the 
houses for the most part which were 
open to rent or purchase by our people 
were not always modern in their con
struction and appointment, and so when 
the great northwest with its splendid 
houses on wide streets, amid sanitary 
surroundings, were opened for rent and 
purchase the opportunity was eagerly 
grasped. 

Another cause for which the black man 
is in no way responsible lies in the 
opening and development of large sub
urban tracts for residential purposes by 
the middle class of whites. Their 
migration to the suburbs threw great 
docks of handsome houses on the mar
ket, and they had to be disposed of to 
anybody, and often on any terms. Bal
timore was for years without any great 
suburbs, but with the coming and de
velopment of her cable and electric cars 
reaching out in every direction, these 
have grown with great rapidity and 
often at the expense of city market 
values. 

Druid Hill Avenue on the east, Dol
phin Street on the south, Gilmore Street 
on the west and North Avenue on the 
north, a territory covering approxi
mately ten blocks square and compris
ing some of the city's chief residential 
streets, is the section mostly affected by 
this Negro "invasion." More or less 
friction had been caused whenever a 
block was invaded—in several instances 
harsh measures were taken, such as 
breaking the window lights, putting tar 
on the white marble steps, and in other 
ways mutilating the property. In one 
or two cases the families moving in were 
frightened away, but the great majority 
stuck, and after a short time the excite
ment wore-off, the whites either moving 
themselves or' resigning gracefully to 
their fate. 

HVJU££_ 
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DARBY BUILDING, BALTIMORE and HOWARD STS., 

D A R B Y & CO., 

^TOHIi DEP^3FJIEP> 
French Conserves, Bon Bons, Chocolates, 

Italian Mints, Tom Smith's Crackers, 
Old Fashioned Plaited Mint Sticks, 

. Darby's Cough Drops, 

FOREIGN AND DOMESTIC FRUITS. 

153 K A S T S T R E E T , 
ADJOINING ASBURY M. E. CHURCH. 

'Wholesale and Retail Dealers in 

G E N E R A L 

GROCERIES I PROVISIONS. 
TEEMS SEASONABLE. GIVE US A TRIAL. 

L A W O F F I C E S 

^OF-

, E. J. WARING, 
SOLICITOR AND ATTORNEY AT LAW. 

Deeds and Wills drawn; Incorporations and Divorces secured: 
Civil, Criminal and Orphans' Court business t r ans 

acted; Rents and Claims collected. A gen
eral Law and Equity Practice. 

Office, 217 COURTLAND ST., (Rooms 10 and 11,) BALTIMORE, MD. 
Office Hours : 9 A. M. to 4 P . M. 

After 6 P . M. at Residence, 525 Robert Street, near E t t ing . 
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The black lawyers of Baltimore pictured here had gathered at the home of the 
Reverend Harvey Johnson (1923 Druid Hill Avenue), circa 1910. Johnson had 
been instrumental in securing the admission of the Maryland bar's first black 
lawyer. In the doorway (center): Rev. Harvey Johnson. From left to right, top row: 
U. Grant Tyler (Howard University, 1894) and C. C. Fitzgerald (Howard Uni
versity, 1892); second row: John L.Dozier (Howard University, 1891), Hugh M. 
Burkett (Howard University, 1898), Warner T. McGwinn (Yale University, 
1887), and H. R. White (layman); third row: George L. Pendleton (Howard 
University, 1896) and William Chester McCard (Wisconsin and Northwestern 
universities, 1896); fourth row: W. Ashbie Hawkins (Howard University, 1892); 
bottom row: William H. Daniels, Harry S. Cummings (University of Maryland, 
1889), and J. W. Parker. (Courtesy of Ollie May Cooper and Mr. and Mrs. Paul 
F. Cooper.) 
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l a i DALLY E K C O R D COMPA2TT 
D»Uj- R e c o r d B I d t . , 11-15 E . S a n t o * - * S t , 

B a l t t m e r a , Md. 
Te lephone P I * * * tttt. ' ? . 

JBDWXX W A R F T E L D , TBi, 
P r f - t l denL 

F R A N K T . W A L L A C E , 
i E d i t o r a n d G e n e r a l M a m a e r . 

OC 

A S S O C I A T E D C O U R T ANTJ CO SOGER ClAX 
N B W 8 P A P K S S . I X C . 

U N I T E D P K E S S AfiSOCTATIOX. 
JTATIOXAI, KDITOBLAX, A S S 0 O I A T I O W . 

G E O R C K T . H O P E W E L L CO. 
X a t f o n a l A d r e r t U t & r BeprtM-mtaJJT 

Sttlte IBM—101 P a r k A r e n a e 
K e w Y o r k , N . T . 

Bao-acript loa P r i c e (10 P e r Yea r ; fa P e r 
M o n t h ; 5 Cent* P e r Copy . 

E n t e r e d «.» s e c o n d - c l u a n u t t e r a t the 
Povtofflce a t B a l t i m o r e , u n d e r the Act of 
K i r c h S, 1879. 

Unde r no c l r e o i n s t ances wil l any J u d g -
aaent , decree or o t h e r m a t t e r of r ecord be 
w i t h h e l d f r o m p u b l i c a t i o n In t h i a p a p e r . 

T h e Dai ly R e c o r d does no t Assume re
s p o n s i b i l i t y fo r o r a d o p t the view* ex
pressed ID p u b l i s h e d c o r r e s p o n d e n c e or 
c o n t r i b u t e d no t e s or a r t i c l e s u n l e i a ex 
p ress ly so s t a t e d . 

T H E D A I L T RZCOHD U cm sale at th-e 
fallowing places: 
N « w t S t a n d In t h e E q u i t a b l e B u i l d i n g . 
S h r r m u ' i News Agency , 

Ca lver t £ F a y e t t e S t ree t* . 
K m S t a n d In t h e A j a e r U a a B a U d l n c 
V n r i S t a n d a t St. P a d * L e r J n r t o n 8 t i ; 
Newi S t a n d a t 72: E a s t B a l t i m o r e S t . 
N e w i S t a n d a t H o w a r d A F a y e t t e Bta. 
N e w s S t a n d a t B a l t i m o r e £ E n t a w S U . 
N«wi S t a n d a t E o U w £ F a y e t t e SU. 
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MetilalExartiMtion Given 
Before Arraignment 

Held Improper 

Denver, April 4 (CCNS)—Sani ty ob
servat ions m a d e by psychia t r i s t s be
fore a r r a ignmen t of a defendant can
not be entered a s evidence in bis t r ia l , 
Dis t r ic t Judge Samuel W . Johnson 
ruled In tbe t r ia l of J a c k Carleton, 
charged wi th murde r . 

The ru l ing w a s made in connection 
with tes t imony by Dr . Charles A. Hy-
mer, ass i s tan t director of Colorado 
Psychopathic HospitaL 

Dr . Rymer testified hia observat ions 
of Carleton showed the l a t t e r was sane 
a t the t ime of • tbe fa ta l shoot ing of 
Undersheriff C. B . Fuga t e of Jefferson 
County in Uarleton'a tavern . . 

Defense At torneys Don B. Bowman 
and Fred Pferdeste l ler objected on 
grounds -these observat ions were mafle 
before Carleton en t e r ed a plea of not 
guil ty by reason of insani ty , a n d J u d g e 
Johnson susta ined their objection and 
ruled out t he test imony. 

F u n e r a l S e r v i c e s For Late 
W. Ashbie Hawkins Will 

Be Held Today 

Old Age Assistance 
In an Eas te rn State a committee of 

the t>gl>4juure recently lu-ld a hear ing 
on several bills thru were designed to 
increase the benefit!; under tlie old-age 
assLstJince law. The u en ring brought 
out 11 lartfp c roup n£ ngwl und uu'\u\£ 
citizens f<) register ax proponent? of 
the measures. The "human appeal" of 
thew used folk tusxfti ut the heart-
fir ings, and-tin.- Job, of v j r t inc senti-
tiM-nl from ri'iillKin* tv i i?a t»ugli u-ssigu-
mwit for -tbe I/igUlatlv-t' T-VianAiteu. 
['iiilnnhtcdly tlwsp nir^d "fnfk nrc en 
liili'd to the frii-ii'lly rmisklpratlnn of 
tin- Legislature. Inn I lie Legislature 
alf-n hait the jolt ut giviitL* full und rare-
fnl considerat ion to the economic* 
«f the mil iter. Tin- syMi-m ut old ugc 
assist anc- ruusi neith'-r fiiil at giving 
t rue assistance imr Tall of Its own 
weight because of uu*mmd noil im-
economic generosity. There is u liuppy 
medium. It must he found. 

Funera l services for W. Ashbie H a w 
kinn, prominent colored member of the 
Bur, will be held at 2 o'clock this after
noon at h is residence, iiiiy Arl ington 
avenue, G ova as. 

Mr. Hawkins , who died at- the Provi
dent Hosnjjtnl on Thursday following ti 
long ilines.":, -was burn In Lynchburg. 
Va., 7S yea r s ago. He was g radua ted 
from Morgan College pnd received his 
law degree a t the law school of Howard 
Cnlcersi ty, in Washington, t). C , being 
admi t ted -to practice, on May 29th, 1S93. 
l i e served a s a delegate to tlie~~Oetieral 
Conference of t he MBttflaMfct Epfcseopnf 
Church on two occasions and sit one 
rime was Supreme Chancellor nf t h 
Knights of Py th i a s of the Eastern and 
Western Hemispheres . U P is survived 
hy his wife and a daughte r . 

Supreme Bench Annooxices 
Decisions In Motions 

• For New Trials 

The new t r i a l motions of J l a y Brown 
a n d Ger t rude R. J o r d a n ; convicted of 
opera t ing a disorderly house, a n d of 
S tan ley Lublnski , convicted on t w o 
charges of robbery w i t h a deadly 
weapon were overruled by t h e Supreme 
Bench of Ba l t imore yes te rday . 

The Bench also overruled t he motion 
for a new t r i a l a n d the motion for ar
res t of judgment in the case of T h o m a s 
M. Hnbln, E d w a r d Leon, Ceval Neal 
and Franc i s Scbussle, w h o were con
victed of bets on horse races . T h e new 
t r i a l motion of . W a l t e r CegelskL, who 
was convicted of lo t tery , was dismissed. 

Assis tant S ta te ' s At torneys S t e w a r t 
Lee Smith a n d P a u l C. Wolman repre
sented t he S t a t e a t t he hea r ing . 

Monumental City Bar Assn. 
To Hold Stated Meeting .. 

This Evening 

A r e g u l a r . s t a l e d m e e t i n g uf t h e Mini-
niiP'iiUil City l i a r Association will in' 
held at UAMl o'clock this eveuiug at the 
rWlt*r Iriultig riooms. DruLd Hill ave
nue and l iolphin s t ree t . 

Hi-ports of the var ious committees of 
ihi* organization will In.' submirii 'd for 
I lift consideration of the members and 
fiiili oilier husloess ;t.s may be properly 
preseiiteii will IH- t iausactet l at the ses-

Birthday Greeting Alleged 
Cause For Finding 

Damage Suit 

Washiutgon, April 4-(U.PJ—The Pos ta l 
Telegraph Company t oday received the 
following bill from Wally O 'Ha ra for 
allegedly garbling a b i r t hday greet ing 
he sent to n f r i end : 

Mental anguish, $350; loss of sleep 
and rest, $300; cost of moving, $ 7 5 ; 
injury to heal th, $150; loss of job. $125. 

T h a t adds tip to $1,000, the most you 
can sue for in Municipal Cour t where 
the case was filed yes terday. The com
pany has 15 days tu reply. 
, O 'Hara charged tha t on Ju ly 22. 1930, 
lie "sent the following gree t ing to a 
friend nninpd Mrs. Micky M e r t z : 

"Micky, c/o Mrs. C. A. Lttbett, Ma~n-
hojbtet. X. V. 

"Nothing hut the best for the best 
from tlie world 's worst red-headed 
I r i shman." 

Hut; lie clitu-#ed,-rbU is bow__the tele* 
graph (-oropouy sent i t : 

"Miekey C. Luliett, Manhasset , N. T. 
'•Nothing better fn wish the world 's 

hest lover than l"ts of luck from the 
world 's worse lover, the head-beaded 
.Ir ishman." ., 

Thar caused Micky. O 'Ha ra charged, 
nnit'h humil ia t ion nuil embar ra s smen t 
among friends and a^socintes who held 
her up to contempt and ridicule. 

Micky is no longer his friend, h« 
-aid. as a resul t of which he wan t s 
tiiiiiucial comn-*nsntlou for g rea t mentnt 
anguish nuil loss of pence of mind. 

Relax! 
We'll freely admit that these are 

trying times, and that there Is such 
a- plentiful supply of problems that the 
ordinary ' business executive could put 
In a twenty-four-hour stretch every day 
worrying about them. This of course 
would leave him no time at all for 
recreation, ordinary soelal contacts or 
amusements. Frankly, in our opinion 
the only ones who would" beheuT by 
such a program would he the under-

O j i l l u -
Ass iH- iu ih 

'. Ni . ln . l . - i s , im--.li 
, will preside. 

of t h e 

Bank Clearings Again Reach 
Seven-Billion-Dollar 

Mark 

New Tork. April 4—Continuing well 
above the level of recent years, the vol
ume of bank clearings in the la tes t 
week was only slightly below the peak 
to ta l recorded two weeks ago and ex
ceeded the $7,000,000,000-nuirk for the 
th i rd t ime this year. 

Tota l clearings for the twenty- three 
cities Included In the Dim & Brads t ree t , 
Inc. , compilation during the week end-
-e3 "Wednesday, April 2, amounted to 
$7,082,798,000, a rise of 12.2 per cent. 
nhnt-e rhe .W 3 1 3 R70 nOO" -w-ni-rl-Ml In rlio 

Real Estate Notes 

The deeds placed on record du r ing 
tbe week ending April 4th numbered 
G72 and the considerat ions aggregated 
$229,019.12, compared wi th 741 and 
$229,256.25 for last week and wi th 555 
and $130,017.77 for t h e corresponding 
week of 1940. 

The mortgages numbered 280 and 
the total amount Involved was $1,005.• 
744.26. compared with 28S and $1,053.-
310.47 for t h e preceding week and with 
24S and $741,772.19 for the like week 
of las t year . 

Permits were granted for 234 build
ings, of which 217 were for two-story 
and 17 were for one-story s t ructures , 
compared with 71 for l as t week, of 
which 60 were for two-story and 11 
were for one-story buildings, and with 
129 for the corresponding week of 1940. 
which included 4 three-story, 95 two-
story and 30 one-story s t ruc tures . 

J a m e s W. Miller, broker, reports the 
sale of the three-story brick business 
proper ty a t 806 Nor th High street to 
Jacob a n d Jennie Zetzer. The property 
W a s s o l d «llM-M-r- to n -m-inn-l -rent n* 

1941 

A p p o i n t m e n t s I n C l e r k s ' 

Off ices A p p r o v e d B y 

. S u p r e m e B e n c h 

The appoin tment of Charles F . J . 
Carroll as Chief Deputy Clerk of t he 
Balt imore Ci ty Court was approved by 
the Supreme Bench of Ba l t imore yes
terday, i l r . Carroll , who succeeds t h e 
late Pe te r Stevens, has been associated 
with the ofEce since December, 1915. 

The Bench a lso approved the ap
pointment of Edwin J . Dickerson a s 
a deputy clerk of the City Court office; 
the selection of I rv in Zeiger to serve 
a s general office clerk in t he Clerk's 
office of t he Cr iminal Court to succeed 
the late F r a n k P . (Buck) Reynolds, 
and the appo in tment of Miss Bever ly 
Eaton as a s tenographer in the Crim
inal Court office In t h e place of An
thony J . Nolan, w h o w a s fur loughed to 
serve in the Army. T h e resignation of 
F . M, Bobblt t a s a bailiff to t h e Su
preme Bench was a lso accepted. 

L M 1 L XOTICSSL 

F i r s t I u e r t i e a . 

K e n d a l l A_ Y o n n j . Sol ic i tor , 
543 T i t l e B u i l d i n g . 

Xatha-n P o « u e r , Sol ic i tor , 
702 B e a r s t T o w e r B a U d i n g . 

IN T H E C I B C U 1 T C O U R T O P B A L T I 
M O R E C I T Y — {B—1W—Ifti l ) . 

O R D E R O F P t J B L I C A T I O N . 
T b e ob jec t of t h i s s u i t la t o p r o c u r e E 

divorce a v inculo m a t r i m o n i i f rom the a > 
(endan t . Otga S a r a WUla jnymie McEeJLi r 
Co t tman . - • 

Tbe bill rec l tea t t e m a r r i a g e of tbe par-
tie* oa March lfltfi. 1S33. In N e w lo r fc 
C i t y ; tha t tbe c o m p l a i n t a s s been a r e s i -
dem ot B a l t i m o r e . M a r y l a n d , In excess of 
two y e a r s p r i o r to tbe filing of h i s b i l l of 
c o m p l a i n t ; t b a t t he r e a r e DO c h i l d r e n as a 
resoi t of the m a x l r a g e ; t b a t t h e d e f e n d a n t 
Is a n o n - r e s i d e n t of the S t a t e of M a r y l a n d 
her laat k n o w n a d d r e s s b e i n g W Q l i a m s -
b u r ; , V i r g i n i a ; t b a t tbe d e f e n d a n t aban 
doned and dese r t ed tbe com[)laJaaDt d u r i n g 
the m o n t h of M a r c h , 1933; t h a t sa id a b a n 
doainent and i n s e r t i o n has c o n t i n u e d un ln 
t e r r u p t e d l j for m o r e than t he r e r e a r s 
p r io r to the t i l l n j of the bil l of c o m p l a i n t , 
U de l ibe ra t e a n d final a n d the s e p a r a t i o n 
at the p a r t i e s 1* beyond a n y reasonable ; 
hope of reconciliation ana"* t h a t t h e con
duct of the c o m p l a i n a n t has be^n t h a t - o f a 
k ind, affect ionate a n d du t i fu l h u s b a n d . 

I t Is t h e r e u p o n , th i s 4 th d a y of Apr i l , 
1941. by tbe Ci rcu i t Cour t of B a l t i m o r e 
Ci ty , o rde red , t h a t tbe c o m p l a l D a n j ^ J a ? . 
c a u s i n g a copy ot t h i s ' o r d e r to be i n s e r t e d 
in some da i ly ' n e w s p a p e r p u b l i s h e d la ( b e 
City of B a l t i m o r e , Sta te of M a r y l a n d , oaoe 
in each of f o u r (4) consecutlTe weeks , be
fore t.i:c 5tb d a y of May. 19-U. g iv ing no
tice tu Che s a id Olga Sara W i l i a m y m l e Mc 
Ke t l a r C o t t m a n of the Dbjrct und s u b s t a n c e 
of th is bi l l , a n d w a r n i n g her to be in 
thi.i Cour t , in p e r s o n o r by so l ic i tor , c 
or before the 20th d a y of M a r . lffH, 
shon" vauac. If any she m a r h a r e , w h y 
decn'o iiiiffht not to be passed as p r a y e d . 

' E D W I N T. D I C K E R S O X . 
True Copy—Ten t : 

C H A S R. W H I T E F O R D . 
ap.-.Jl ' . t lUu Clerk . 

E o b W t L . tfainen. Sol ic i tor . 
629 B a l t i m o r e T r u s t C o m p a n y . 

IN T H E C I R C U I T C O U R T O P B A L T I 
MORE C I T Y — ( B — 194 — UHJ.1—Minnie 

Scber r r s . Michae l Scher r . 
O R D E R O P P U B L I C A T I O N . 

T b e object of t h i s bill of c o m p l a i n t Is to 
p rocu re a d lTorce a v inculo m a t r i m o n i i b y 
thi* c o m p l a i n a n t , Minn ie Scher r , from the 
de fendan t . Michael Scher r . 

Th,- bill r ec i tes t b a t rbe c o m p l a i n a n t la 
a r e s iden t of the C i ty of B a l t i m o r e , S ta te 
of M a r y l a n d , a n d h a s res ided In tbe S t a t e 
of M a r y l a n d for m o r e t h a n two y e a r s n e x t 
p r eced ing the a l l o c of th is , ber bill of 
c o m p l a i n t T b a t the d e f e n d a n t la a non-
r e f l uen t of the S ta te of M a r y l a n d a n d w h e n 
l a s t b e a r d of w a s r e s i d i n g in tbe City- of 
New York, S t a t e of N e w Y o r k . T h a t the 
p a r t i e s were m a r r i e d In tbe Ci ty of B a l t i 
more , S t a t e of M a r y l a n d , o n the Oth d a y of 
J a n u a r y , 1900, by a ruUfflous ce r emony . 
T h a t th ree c h i l d r e n were oorn aa tbe re-
Butt of sa id m a r r i a g e , all of whom a r e s o w 
of leg-al age a n d m a r r i e d . T b a t t h e d e 
f e n d a n t w i t h o u t a n y J u s t c a a s e or r e a s o n 
a b a n d o n e d a n d dese r t ed the c o m p l a i n a n t 
a n d baa dec l a r ed Ma in ten t ion to l i r e w i t h 
be r no lona-er; t b a t tbe sa id a b a n d o n m e n t 
a n d d e s e r t i o n h a s been coattn'u'aua Bat! n a -
l n t e r r u p t e d for m o r e t han t h r ee y e a r s a n d 
Is tbe d e l i b e r a t e a n d Dual ac t of .tbe d e 
f e n d a n t , a n d t h i s s e p a r a t i o n is beyond a n y 
r e a s o n a b l e h o p e or expec ta t ion of r e c o n 
c i l ia t ion . 

I t la, the re fo re , th i s -itt. d a y of Apr i l , 
1041, -by tbe C i rcu i t Cour t of B a l t i m o r e 
Ci ty , orf leted t h a t tbe c o m p l a i n a n t b y c a u s 
i ng a c o p y of th i s o rde r to be i n s e r t e d In 
some da l ly n e w s p a p e r pub l i shed In Ba l t i -

rtnt 
J o s e p h Efettl 

5 Gni l fo 
I2T T H E CrRCTJIT ( 

TXl fOHE CITY— 
l y n G a r d n e r T B . J O B . 

O R D E R O F 
T h e object" of - th 

d ivorce a - r inca lo m 
tiff f r o m the defend 

T h e b l lL r e c i t e s 
m a r r i e d in E U i c o t t 
1928, b y a m l n l a t e r 
no c h i l d r e n w e r e bi 
maxriaft-e- . T h e pla 
B a l t i m o r e Gl ty a n d 
f o r m o r e t h a n two i 
of t h i s b i n a n d t i 
r e s i d e n t of t h e Sta 
thong-h t h e c o n d u c t 
t h e sa id d e f e n d a n t 
c h a s t e a n d affection 
J u s t c a t u e o r rexst 
d e s e r t i o n h a s con 
fo r a p e r i o d of i 

&r ior t o t h e f l l i n r c 
b e r a t e a n d final a 

aonab le h o p e or e 
d i l a t i o n . 

I t Is t h e r e u p o n 
1941. o r d e r e d by tl 
of B a l t i m o r e City, 
c a n a l n g a c o p y of t 
In s o m e d a i l y newsi 
O m o r e C i t y , once a • 
weefca be fo re the 5tl 
Ins* n o t i c e to t h e a l 
B . G a r d n e r , of the i 
t h i s b i l l of compla . 
a n d a p p e a r in t b ' i 
so l i c i to r on o r b e f c 
2941, to s h o w caas< 
n o t be p a s s e d a s p 

T r u e C o p y — T e a t : 
- GB 

ap5.1249.28 

So lomon I 
350 Eqn i t i 

T H I S I S T O G I V E 
a c r l b e r n a s - o b t a l 

C o u r t of B a l t i m o r e 
t a r y on t h e e s t a t e a 

L f l A H 
l a t e of sa id c i ty , 
having- c l a i m s agoJ 

"hereby w a r n e d to ea 
r o u r h e r s thereof- le 
t h e s -abscr lber o n o 
Oc tober , 1941; chey 
be e-xcloded f rom a 
All pe r sons Indebtei 
q u e s t e d to m a k e lm 
t'.nder my h a n d this 

a p C , 1 2 ^ . 2 6 
Soph ie X,. Xoi 

3S3 StT 
IX T H E C I R C U I T I 

T I M O R H C I T Y — ' 
—•27—19411—Home 
t lon r s . H a r r y E . Sp . 

O r d e r e d . t h a t thi 
m e n t i o n e d In t he se 
r epo r t ed by S O P H 
t r u s t e e , be ra t i f ied 
c a u s e to the con t r a : 
or before t h e 5th < 
vlded. a copy of th 
s o m e da l ly newapa 
more City, once In—i 
weeks before the 2Sl 

Th.» r e p o r t s t a t e s 
r-e 51.S0O. 

True Lopy—Te-st; 
CE 

•ipJ.12.13 
J . B r i t a i n V 

2 E a s t Lez 
I N T H E . C I R C U I T 

M O R E CITY—(C-
J o y e s e t al. vs . H a i 

O r d e r e d , b y the > 
niore C i ty th la 4th 
t h e sole of t h e p r o p 
proceedlof fs . m a d e 
B R I T A I N W I N T E 1 
a n d conf i rmed, un lc ; 
Thereof be s h o w n or 
of May, 1941; provi
d e r be I n s e r t e d In 
p r i n t e d In B o l t l m o 
of t h r ee successive 
d a y of A p r i l , 1941. 

T h e r e p o r t s t a t e s 
be $3,000. 

T r u e Copy—TeBt : 
CHA 

ap5,12,10 
J . Carroll So 

M u n s e y 
I N T H E C I R C U I T ( 

T I M O R E CITY—3 
—27—1041)—Home C 
t i o n - v a - . ' J o h n S i rv in 

O r d e r e d , t h a t t h e 
ment ioned. In these 
r e p o r t e d b y J.* C, 
t r u s t e e , b e ra t i f i ed 
c a u s e to the c o n t r a r 
or before the 5 th d 
v lded , a c o p y of thi 
some do l ly n e w s p a i 
m o r e Ci ty , once in c 
w e e k s before t h e 28t 

im--.li
ap5.1249.28
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KbieHawkirKv 

of Dr. GeoTge Emmett 
.•e of Howard U n d e r 

taken from the An-
kin Memorial Chapel, 
ly afternooji. Pal lbear-

De&iyCKatles Wesley, 

tm\ m 
L. K. Downing, Joseph L. John
son, William B. West, Dr. Russell 
A. Dixon, and Registrar | F . D. 
Wilkinson. Interment was at the 
Columbia Harmony Cemetery, 
with the Rev. Arthur F . FJmes 

officiating. 

ve Lends 23 
ttackviltt* 

ars, Dies at 78 
v. I' BALTIMORE. 

William Ashbie Hawklns.V ,78, 
has practiced law] here for 

past 50 years and was for 
marly years one of the leading 
lawyers in the State, died early on 
Thursday morning In Provident 
Hospital where h e had been con
fined for seven months.; 

Mr. Hawkins had been suffer
ing from a kidney and!hear t ail
ment for the past four years. 
Funeral services were' held on 
Saturday at 2 p.m., a t ;h i s home, 
9291 Arlington Avenue, ; Govans. 

Kev. Mr. Co*tea Officiates 

The Rev. Robert F . Cbates, pas
tor of Sharp Street Memorial 
Methodist Church of which he 
was a lifelong member and 
where he served as trustee for 
the past 32 years, officiated, 
assisted by the Rev. C; Y: Trigg, 
pastor of Metropolitan!Methodist 
Church. Interment followed in 
ML| Auburn Cemetery, j 

Mr., Hawkins was born on Au
gust 2, 1862, in Lynchburg, Va., 
the; son of the late Rev. Robert 
and Mrs. Susan Cobb. Hawkins. 
He ; came to Baltimore while a 
young man and studied a t Mor
gan College where he was grad
uated in 1885. The school con-

\ 
iLLE, Md. 14- Marriage 
ere Issued o seventeen 
re, last mpnth. 
ts were: 
ARRETT 

OHNSON 
Washington 

John R., 
lington; Marguerite, 21. 

— William 
Jeneve E., 

ORNE—Elfti J., 22, 
i, Md.; Emma L., 16. 
^ K K T T - J H e r b e r t R . 

41 Baltimore 
Deaths in Week; 
12 Past 60 ! 

W. ASHBIE HAWKINS 

B H R 
SEND 10c AND P O S T A G E — 
• Week's supply Asia t ic .Tempfe 
Burning Incense,, New, P o w e r f u l 
Florida Perfume Co., :105 6th SI)., 
So., Stl Petersburg, Florida. 

WIN 
YOtl BRoa, 4) 

YOUR D C S I R t l 
MONEY - 1 0 VI . SUCCCM 
poK-i OITB vr s o n 
WrIU far \ Tn» Iaforw.au 

• * o » , 434« prairie. AML.'* CklMf*. IH. 
IF TOO ABE L O N l l O H 

M H I Tour sweetheart ahraafhl the teat 
Cerrespon«aace ciuk la ABMrlaa. i saissnari 
•T«7wb«ra. rrtsnda, I-era ead MuHitt tttretwh 
our club, AH tn>«i •/. the Nacre ran. 
« •> i u n foe rrto Fsrtlealan. 

: AMKB1CAN C O W S 1 D CLUB, 
; Bex MM-a , rhUadelyhla. Ta. 

| Accurate Info 
Free Quick Reply 
i Right Away 

i BY FAST 
TELEGRAM 

I Don't Guasi, 1 KNO 
"MY n U B W D , " M P R O V B yont 
sleep at night* and your bank 
account by day with MYSTERIOUrl 
DR. K'S straight Information. • 

Wire me today - a» I have certain 
••special facts'" for you. Wire me oil 
Friday or Saturday. Wire direct to: 

DR. K. LAMQYNE 
4430 S. MICHIGAN XVENUI 

! CHICAGO, I L L 
NO LETTERS RECEIVED OR 

ANSWERED. 

LET ME HELP YOUk 
For yaara 1 bar* been aelplnr people, 
I now I offer nay predaete u y a s . | 
fa LUCKX JO-MO BAGS C C ftt\ 
gala ta briar f t l a c k . . . f ? > W 
Sea* <Umpo far Hit ef Lack Iteaaa 

ORDER A T ONCE — NO O. O. D. 

Write: MME. McKEE 
" roar OFTICB BOX «MI 

WASHINGTON, D. a 

WHAT CAUSES 

GOOD LUCK? 
Wo wonder if anrone knows the correct 
Bowerer. wo 4a soil lots ef LUCK'S MAGNETIC 
L0DS8TONES. roopio cany iboas ta their m nor 
pockets for drswtni power. S»d oelr ll .ee ro-
DAT for • p.lr (!) ef MB. LUCK'S OKNTJ1NB 
MAONKT1C LODE8TONXB. (Fottase e i t n H 
C. O. D.) One sloao used ta attract, the char 
aaed u> repel. Hood for yean TODAY STJICI 
MONEt BACK IF NOT DXLIOHTKDI AM ess. 

M B LUCK'S CUBIO CO., Oept. J 
8M N. Clark St.. Chleare, HL 

* 

Don't Guess-Know 
FBEE rNFOKMATION L 
B> Telemaa. Oea't write, who 
a* today and reealro mj prl-

»ste apactaJ reply h» raturn aire. 
location for « rears. 

MARK F i t HER 
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Geotge >f Dr 
of Howird 

taken from 
in M« 
; afternoofA 
Dean Cha-les 

Emmett 
Univer-

the, An-
l Chapel, 
Pallbear-

Wesley, 

L. K. Downing, Joseph U iJoiui-
Bon, William B. "West, Dr. Russell 
A. Dixon, and Registrar ,F. D. 
Wilkinson. Interment was at the 
Columbia Harmony I Cemetery, 

I with the Rev. Arthur F. Elmes 
officiating. 

ve JLeuds 28 
Kockvilli* 

Marriage, 
o seventeen 

LLE, Md. 
re issued 
re, last month 
s were: 
\RRETT 
ington; Marguerite 
OHNSON 
Vashington, 

Jchn R., 
, 2 1 . 

William 
; Jeneve E., 

ORNE—Ellis 
>, Md.; Emma 
ACKETT-. 
reed, 

22. 
ON 
« S., 21, 
L, 21, 

J., 22, 
L., 16. 

Herbert R„ 
Alesqandria, Va.; 

CLUJGI ETT — 
Nbrbeck, Md.; 

Sandy Spring, 

Aaron, 39, 
Bernice G., 

STILL — 
jlen, Md.; 
sington, Mid. 
MARTIN—Vlelvin A., 
hington; G adys M., 23. 
-HARRIS"--Joseph, 36, 
,'ton; Pearl H., 31. 
>UNLAP—Charles W., 
Bealesville, Md.; Myrtle 
Seneca, M(. 
DAVIS—Hirtry C , 25, 
4ton; Elizateth^ L., 25. 
STANDFIELD— James 

Edna B., 29. 
— Claude 

Baltimore; 
JOHNSON 
Washingtcn; Mary D., 

)UNLAP-J3i, 
ower, WaslJngton 

arles W-, 
; Rose 

/HEELER — Clyde, 29, 
r, Washln 'ton-, Serina, 

KY—J<1 cCRAY—J< hn W., 21 
He, Ma,; Mildred, 18, 
>re, Md. 
S-HENDEftSON-slames 
Kensingtoi i, Md.; Mabel 
Linden, M 1 

f-BARNETr— Henry J., 
ntwcod, l id . ; Charlotte 

i: nils 

41 Baltimore 
DeathsinWeek; 
12 Past 60 i 

1 
Two women, 80 and 85, two 

men, 81 and 84, respectively, live 
men and three women past 60 
were among the forty-one persons 
whose deaths were reported to 
the Baltimore City Health De
partment during the week of 
March 28 to April 3. 

The complete list follows 
Viol* Barrett. M. J i l t HDw*rd-st. 
Edward Ballry. M. 1125 N. Carey-st. 
Id* F.. Reddick. 65, 620 N. Bruce-st. 
Edward Williams. M. 677 N. P»ca-»t. 
Marlon Jonea. «7, S55 W. Lee-»t. 
William E. Roberta, IB, Sit N. Sprtnf-ft. 
James T. Jackson. 71. S3t Laurena-tt. 
Howard Mason, «7. 7SS Pennsyrv«ni*-*v. 
Henry Cl»rk. 38, Hyde. Md. 
Angellne Chester. BO. 831 Harlem-av. 
Mary Robb, 61, 642 Dover-tit. 
Taylor Davis. 69 2006 Brunt-nL 
rrank Boose. 84. 17M Orltaru-at. 
Mary Slmmes. 32. 507 Brune-st, 
Cecil J. DanleU, JS. 1110 W. Mulberry 
Llizle Tuckaon, 85. 10 N. Bruce-»t. 
Harry Seymour, t IBM. , B21 N, Vincent 
Margaret A. roster. 51 W4 Plerce-at. 
Edward Mills. 46. Princes* Anne. Md. 
William Porter, 45. 815 W. Ostend-»t. 
James Walker, S«. 63* W. Miilberry-tt. 
Eugene Beale, 1, Phoenix, Md. 
Jessie Andrews 65. 1902 E. Madi*on-*t. 
Mabel Pulley. 22, 802 Ostend-at, 
Edna W. Terrell, 1. 1»18 Madl.ion-av. 
Sidney Bowens, 57. 817 8. Hahover-st. 
Benjamin Kins. 81. 817 Hanover-st. 
Georgian* Smith, 59. 825 N. Parrish-st. 
James T. Corprow. 39 211 N. Cllmor-at. 
Avon Carr. 26. 1343 Strlcker-»t. 
Raymond Evans, 2. 1639 W. Lafayette-av. 
Ethel Rosa. 33, 610 S. Greene-*t. 
Harry Matthews. 45 , . 501 Gold-at 
Lucy Bordley, 52. 1032 L*ad<-rihsll-»t. 
William Jord»n 64. 520 W. CorrW*y-»t. 
John A. Warren, 46, 216 N. Stricker-st. 
Rebecca Rowley. 42. 506 N. Slrlcker-st 
Howard Nick. 37. 119 Paca-st.: 
William W. Braxton. 43, 709 Sharp-st. 
Marearet R. Grlffln, 39. 2655 jBoone-st. 
Charles Johnson, 63 1435 • Webb-st. 
Emms Rltchburg. 29. 1610 Madlson-st. 
William Ennls. 43, 2040 E. Eajter-st. 

aa>i £»*>** * — - . - • »• 
! » * « 1 attar say jradaeU la y *a . | 
t * LUCKY JO-MO BAO» « Q A 
8*14 t . arias f t l a . k . . . ??'**{ 
Sen* stamaa far list «t Lack I tem* 

O t D E l AT ONCE — NO O. O. D. 

Write: MME. McKEE 
> COST orncK BOX •*« 

WASHINGTON. D . O. 

WHAT CAUSES 

GOOD LUCK? 
»tii*«r. Wa wooder If aarono knees the.e«rr*tt 

H.m«.«r. wt A* sell lots «f LUCK'S MaONKTlC 
L0DE8TONE8. PeopU esrry tb*» »* Ujrii•"*«*» 
pocket, lor dr.wint power. Bead «Bly »J^tTO-
OAT lor a pair (J) tt KB. LOCK'S OENTJtA* 
MAONKTIC UODK8TONER. (Postal* **** « 
C. O. D.) On* IUKW us»d t* »ttrse«. Jh» *Oijr 
awl to repel. Sand tor yours TOPaT STUBKI 
ktO.VXt BACK IF NOT DSLIOHTKOI Addf — 

MR. LUCK'S CUEIO CO., D t a t . 
SM N. Clark SI.. Chleaga, ML 

IRS. LAVR< 
t HTt-L. Md. 
rtrs. Laura 

UCOEGE 
O. N.Y.—I 
srker. 191 

r>at 

FEAT 
- Tuneral ser-

were held on 

P / E X K E 
T\il era! services for 

Hickory SUeet, 

EDMUND M11.I.R 
i r r . VERNON. Md.—runeral services 

for Edmund Mills, who died! In Mer
cy Hospital. Baltimore,1 on March 27. 
were held recently. { 

He Is survived by his mother; twelve 
children*. Misses Tress* Beulah, Nettle. 
Madeline, Cora. Lola and Harriet and 
George, Isaac. Edmund and Johnnv 
Mills and Mr*. Annie Mae Wallace and 

ferred an honorary M.A. on him 
in 1918. 

He took his law training at the 
Maryland University which later 
became the University of Mary
land, graduating in 1891; taught 
in the public schools from 1885 
to 1892, and at the same time he 
was doing further study at How
ard University Law School, where 
he was awarded his bachelor of 
law, in *1892. 

Champion of Right 
Mr. Hawkins took up his law 

practice in Baltimore the same 
year, and during his career was 
prominent in charnpioning the 
cause of the colored people of the 
State. 

For a number of years, Mr.' 
Hawkins was counsel to the local 
branch of the NAACP, and he al
so served as counsel for the 
AFRO-AMERICAN Newspapers. 

He was married twice, his first 
wife was the late Mrs*> Ada M. 
McMechen Hawkins,' whom ne 
married in 1885, Of this union 
there were two children, Mrs. 
Aldina Haynes, who died last 

•year, and Mrs. Roberta M. B. 
West, who survives* * 

He was married to his second 
"wife, Mrs. Mary E. Sorrell 
Hawkins who survives in }921. 
There were no children of this 
union. Besides his : wife, and 
daughter, he is survived by three 
sisters, Mrs. Susie Blythe of Jer
sey City, N.J., Mrs. Clara John
son of Philadelphia, Mrs. Mamie 
Sirrims of Chicago and two grand
children. 

4 Couples Wed 

rukCl 
MUM. 

1 i i i i — — — — — — 
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Don't Guess-Know 
rKEE INTOEMATION L. 
Br T i l i m * . fMa't aril*. Wtr* 
• • todir snd nealr* au aft-

rtiam wlra. Basse 
lod*i 

est* spectsl r«plr by 
location lor 8 )>t*rs. 

MARK FISHER 
I I Wstl Barflsll Blve. CtltMt*. 

INFORMATION 

l STRAIGHT from my office to you[ 
SEND NO MONEY. Just WIRE your 
name and address Today. WIRE A T 
ONCE RUSH. BILL MASON. Ml 
H l l h Are., New York, N. T. 

MSBMSMi 
Gasallt* Salai 

Try • » akMiatsiy aaisitn* A i l " N»M«r*l«*> 
•hart F B l t wllk a>r r*MI*a •< f*«r 

Harnasat ateVSlai I * rwr 
t la* *4 t M Zaaiaa. 

^ ITKCAV \ M V |ST 
<> ihawla* Ik* •*• 
g callsd *«ai(M*«n 
% *l t m a i •«* 
* Jhalr alle*** « . 

% wT.tf̂ .'tf »Tfe 
|«ISa I * allaaad 

—*>•»*!• a*d »*»» 
M r*a •*•) «at*f)y 
• ndantSaS J A » 
•Hat rJMM.lJ.11 
•a i r f t * . 
M » « r**r. a 

*n« Mtrats »U airlMatt. »•< tain aat 
lar "asattar atrartiatd." Asvalaialy saaraa 
tt*4 tt maka k kK altk y*« Ika vary day yea 
reo*l»* It *r y**r Mtasy r*t»r»<* laifaatly 
witkaat eartt l** . OrSar *t anoa. Xa C. 0 . O. 

WILLIAM PARKER, D-pt. A4 
ti. Bedford St., SUmtar*. C a t s . 

**v~ 

Wit! 
Paw* 
r— i 

it •• 
sank 
far • 
u A 
Daai 

II-
m 

8 t r « . „ as It nay turn f t * aatlaat*-
or-.t Pn»»f la tka Ladaitaa*. Tka Raai**i b. 
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