
No. 115—General Docket. 

IN THE COURT OF APPEALS OF MARYLAND. 

OCTOBER TERM, 1865. 

SAMUEL S] COSTON, 

vs. 

LEAH COSTON, Mother and next friend of SIMON COSTON and 
WASHINGTON COSTON. 

Writ of Error to the Criminal Court <f Baltimore city. 

STATEMENT AND POTNTS OF APPELLANT. 

Leah Coston, mother and next friend of Simon and Washington 
Coston, petitioned the Criminal court of Baltimore city for a writ of 
habeas corpus, directed to the appellant, commanding him to pro
duce before said court the bodies of Simon and Washington Coston. 
The allegation upon which said petition was based, was, that said 
Simon and Washington Coston had been "illegally arrested," and 
were "held in custody" by said Samuel S. Coston. No affidavit was 
made to the petition, or any state aent of facts beyond the petition. 

The writ was issued on the si zth of May 1865, and delivered 
to the sheriff of Baltimore city f r service, and returned by said 
sheriff on the ninth of the same r onth. S. S. Coston made return 
to said writ that said Simon and Washington were "his appren
tices," and in evidence of his title to them, exhibited as part of his 
return copies of the indentures of i pprenticeship. He states further 
in his return that he was a citize i of Somerset county, Maryland, 
had been for a long time before, md still continues to be a citizen 
of Somerset county, Maryland. 



It appears by the indentures of apprenticeship that Leah Coston, 
the mother, was a free negro of Somerset county. 

That she, together with her said children, were summoned be
fore the Orphans' court of said county, and upon examination it 
appeared to the court that the children had been raised by S. S. 
Coston. That the said mother had no means to support the chil
dren and keep them employed, so as to teach them habits of indus
try, and that it would be better for their habits and comfort that 
they should be bound as apprentices to some white person to learn 
to labor. That the said mother selected said S. S. Coston as a 
person to whom they should be bound, who was appointed by the 
court, and accordingly on the 11th of November 1864 they were 
bound out to said S. S. Coston as apprentices until they should ar
rive at twenty-one years of age. S. S. Coston on his part contracts 
to instruct and teach, or cause to be instructed and taught the said 
apprentices "in the art, trade and calling of a farmer, after the 
manner of an apprentice." He further contracts to find said ap
prentices "sufficient food, clothing and other necessaries," and at 
the expiration of their time to furnish them with " two suits of 
wearing apparel, and the sum of twenty-five dollars each in 
money." 

The petitioners filed their pleas to the said return' 
1st. That the parents of said infants were not summoned to be 

present at the binding out. 
2nd. That the said infants were not at the time they were bound 

out, the children of free negroes, but were born in slavery of a 
mother who was a slave, and that said children aud the said moth
er were the slaves of S. S. Coston, until set free by the Constitution 
of 1864. 

3rd. That the parents of the said children had at the time of the 
binding aforesaid, and now have the means, and were and are will
ing to support said infants and to keep them employed so as to 
teach them habits of industry. 

The counsel for the appellant in this case filed exceptions to these 
pleas on page 5 of record. 

1st. Because the matters of said supposed traverses are not mat
ters of fact set forth in the return. 

2d. Because the matters set forth in the pleas are wholly imma
terial and irrelevant to the question of the sufficiency of the return. 

3rd. That the pleas relate to matters of fact, not properly triable 
upon the writ of habeas corpus, and if material were proper for the 
consideration of the Orphans' court of Somerset county. 
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A writ of error will lie in case of habeas corpus. 
Rex vs. Paty, et al., Sal., 503. 
Case of Cresby, 3 Wi l . , 192. 

A writ of habeas corpus is a suit or action. 
6 John. Rep., 337. 

14 Pet., 563, 565, 566. 
14 Pet., 625, Appendix. 
Ableman vs. Booth, 21 How., 506. 

The court overruled these exceptions and required the pleas to 
he answered. Whereupon S. S. Coston demurred to said pleas, 
and upon the demurrer issue was joined. 

The court decided that the pleas of the petitioner above referred 
to were sufficient in law to bar the said S. S. Coston from the de
tention of said Simon and Washington, and passed an order dis
charging them from the custody of said S. S. Coston, and deliver
ing them to the custody of the parents in the petition, for the habe
as corpus named. 

A writ of error was sued out, and the case brought before this 
court. 

The first question in the case is the right of S. S. Coston to the 
writ of error in this case. 

By Article 5th, section 3rd of the Code, an appeal is given from 
"any judgment or determination of any court of law in any civil 
suit or action." 

By Article 5th, section 4th, "writs of error may be sued out in 
civil or criminal cases as heretofore practised in this State." 

A writ of error is allowed according to the Maryland practice in 
all cases where it is allowed at common law, whether an appeal is 
allowed in the case or not. 

Evans' Practice, 421. 
2 Wi l . Saunds, 100, 101, note. 
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The matter here decided, arises upon the demurrer, and is en
tirely out of the jurisdiction of the court deciding it. The Orphans' 
conrt for Somerset county alone can decide the questions here 
raised. 

Lammott vs. Malsby, 8 Md., 5. 
Johnson vs. Brenneman, 10 Md., 495. 
Cator vs. Carter, 9 Gill & John., 476. 

The foregoing proposition is true, unless all the provisions in the 
Code in relation to apprentices are repealed hy the adoption of the 
Constitution of 1864. For points on that question see brief in case 
of Adeline Brown vs. State, on Special Docket. 

W M . SCHLEY, 
W . S. WATEKS, 

Att'y for Appellant. 

Whether the judgment then is a final judgment for which a writ 
of error will lie, depends upon the suhject matter of the decision. 
The court cannot, under cover of a right to issue a writ of haheas 
corpus, decide matters not within its jurisdiction. 

Ableman vs. Booth, 21 How,, 506. 










































