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JOHN H. ING, e
S,

THE BALTIMORE ASSOCIA- SUNE TERM
TION FOR THE IMPROVE- | &
MENT OF THE CONDITION |
OF THE POOR. ey

al from the Orplians Court of Baltimore
I City,

"

APPELLE

' Rebecea Mouteith, by her will
e appellee, in which she appoint-

The record in this case shews
(p. 8) gave the residue of her estate t
ed the Appellant her Executor, and deelared that at its date, which was
April Tth, 1858, she did not owe an, ’
The will was proved on 26th Aug
turned on 3d September 1858, by th
Three Citations, and one Attachn contempt, were issued, on all
of which the Defendant was duly setved, before he would render any
account, (pp. 12 & 13.) (el
On 3lst March 1860—that is, more than one year and a half after he

returned the inventory—the Execmg rendered his First Account, shew-

8, {p. 8.) Aninvenlory re-
sutor, (p.9.)

ing himself then indebted to the Hstate, %1397.53,—(pp. 9 & 10.)
Nearly a year afterwards he return | a Secoud Account, shewing a bal-
ance of $592.16, due the estate,—(pp: 10 & 11.)

After the lapse of nearly another year, that is three years and a half af-
ter the inventory had been returnedythe Appellee filed a petition to com-
pel a settlement of the Estate, (p. ﬂ) the Appellant answered, (p. 2)—
and then amended his answery (pp. 3 & 4,) and general replications
were filed and testimony was taken on behalf of the Appellant, tending
to shew that one Elizabeth Colson had a claim for services rendered the
teslatrix in altending her when she had broken her: thigh, in December

1849—that is, more than eight yea s before she made her will, in which
she declared that she owed not

Drs. Smith & Kuight, pp. 4 & 53)
and also testimony was offered e Appellant, himself, shewing that
he had said to the Solicitor for |

ppellee, that he, the Appellant, did
not think the claim just, and that the services were rendered gratuitously,
(Mr. Morris, p. 5.) sdoteen D |
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It is to be noticed that the petition was filed on 3rd March 1862, and
the answer on 14th March 1862; and on the same day, that is 14th March,
a genera! replication was filed;—and that in the answer (p. 2) the Ap-
pellant says, ¢this claim is in progress of suit,”” but in facl it was not so,
for the Appellee, himself, gave in evidence a certified copy from the Su-
perior Court, shewing that the suit had been brought on the twentieth
day of March 1862, that is,’six days after this answer had been filed in
the Superior Court—and that it had been docketed by consent, by the
Claimant, with the Appellee; and furthermore that it had been docketed
hack, o as (o stand of the January term preceding, (p. 14.)

1t is to be observed that there are several statements made in the an-
swers of the Appellee, of which there is no evidence whatever in the case,
and the proceeding having been a plenary one on petition, answers and
general replication, with testimony taken, these unsupported statements
cannot be taken to be true, ot be censidered at all.

The petition of the Appellee it will be seen, (p. 1,) was filed on 3rd
March 1862, and the services rendered by Elizabeth Colson were, in De-
cember 1849, (p. 5,) that is more than twelve years before; and it will be
seen, that of the property in hands of the executor $440 was bank stock,
producing more than six per cent. interest per annum, (pp> 9 & 10,) and
the record does not shew whether or not the execuator had sold it, when,
or for what sum;=but supposing that he had sold it for ihe appraised
value, the case stands no better for him.

The Orphans Court ordered that the Executor pay interest on the bal-
ance, $592.16; shewn by his Second Account, from the date of its passage,
(p. 6,)—and the appeal is from this order, (p. 7.) The appellant has as-
signed no error in his Statement submitting the case to the Court of Ap-
peals, except the charge of interest, and that is therefore the only ques-
for this Court.

There are indeed other matters suggested in the statement of Appellee:
he hasfiled two or three papers in the case with the Clerk of the Court
of Appeals—but it is sufficient, without adverting specially to the impro-
priety of this course, to say, that these matters are no part of the Record,
and cannot therefore be considered by this Court. Besides, if these pa-
pers were admissible in (his way, it might be sufficient to say that this
Court cannot look at matters which occurred subsequently, but must con-
fine themselves to the single question made on the Appeal.

The fact that a fund bearing interest was sold by an Executor, and
that no disposition whatever was made of the money, is alone sufficient
without evidence of what he did with it, whether he made use of it or
not, to charge him with interest which he might or ought to have made.
But independently of this, he had no right to keep this money idle, and to
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keep an estate open three and a half years—on account of a stale claim
more than twelve years old when the petition was filed. Or if, from con-
scientious motives he chooses to refrain from using the means which not
only the Statute of Limitations, but the Testamentary system affords him,
of barring this claim and settling the estate—he ought, at least, to have
put the money at interest in some way.

Matthew, ch. 25, verse 27.

Williams on Executors, 1132.

Liyles vs. Hatton, 6 G. & J., 122.°

Thomas’ Adm’x, vs. Frederick Co. School, 9 G.& J., 115,

Coward vs. Worrell, 7 G. & J., 475.
The case of Mickle vs. Cross, 10 Md., 353, cannet be compared with
this, for there the Executor repeatedly tendered the money, and it was
upon that ground solely, that Le Grand, C. J., concurred—see p. 363. .

In all other cases in which Executors have not been charged interest,
they have acted with due diligence and in good faith, which the Executor
did not do in this case;—for he sold stocks, bearing interest, unnecessarily
— had three Citations, and an Attachment for Contempt, issued against
him, before he would settle his First Account.—Delayed three and a half
years, without either paying the claimant or the legatee ;—threatening one
with the plea of limitations to defer her, and seiting up the claim against
the other, as an excuse for not paying it. And finally, after three years
and a half, upon being brought in, upon Pelition, setting up in his an-
swer that the claim was in suit, when in fact it was not, and then attempt-
ing to make it true, by making haste a few days after this answer was
filed, to docket the suit on the claim by consent, back, as of a prior day.
KEDWARD OTIS HINKLEY,
Attorney for Appellee.
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JOHN H..ING, JFixeeutor.of

REBECCA MONTIETH,

| No. 6.
¢ Gt of Appenls of Farglund,

against
JUNE TERM, 1863.
THE BALTIMDE_{'E ASBQGTLA- ) Appeal froﬁi the Orphans Court for Bal-
TION for the improvement of timore City.
the condition of the Poor, )

APPELLAI‘;T’S' STATEMENT.

The Appellant feels aggrieved by the order of the Orphans Court
requiring him to charge himself with' interest on the apparent balance
in his hands, as shown by his second account in said Court.

The order of the Court requires’ Appellant to charge himself with
interest in i third account, to be rendered to this Court, on the sum
of $592 16 ¢. from the date of his last account.

To this the Appellant objects:

1st. Not having used the money, he is not chargeable with interest.

2nd. Under the testamentary ‘gystem, an account or claim having
been exhibited to the Fxeeutor, which he required the claimant to estab-
lish, the Executor had the right to retain in his hands, assets proportion-
ed to the amount of the claini.  Code, vol. 1, p. 642, §108.

3rd. The Appellee caused Appellant to be cited to the Urphans Court
to state the 2nd account, and has taken care to run the estate to the
expense of having that fact set out at length in' the Record.

The presumption is violent the Appellee knew (he facts set outiin
such account and acquiesced in it. '

If the Appellee desired the sum of money to be invested, then was
the time to have applied to the Court for an order for that purpose.

Acquiescing until the present proceedings, it is not now in the power
of the Appellee to insist upon interest in the absence of all proof, or
even of an attempt at evidence that Appellant had used the money or
derived any profit or advantage from its use.

Memorandum:—Since the action of the Orphans Court, the claim of
Mrs. Coulson ripened into judgment, and the whole, or nearly the whole
of the funds in the hands of the Executor, have been applied to the
satisfaction of her claim.
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The eollection of the judgment of Mrs. Coulson was hindered by the
proceedings taken by the Appellee, who, upon certain averments, dis-
proved by the evidence in the cause, obtained an Injunction in the
Circuit Court for Baltimore City, against Mrs. Coulson and the Appel-
lant, which Injunction was on motion to that effect dissolved. A copy
of the Opinion of Judge Krebs in the case, is herewith respectfully sub-
mitfed.

As also the 3rd and 4th administration accounts passed in the Orphans
Court by Appellant.

The Appellant submits there was an apparent reason for the Appel-
lant retaining in his hands the apparent balance slated in the 2nd ac-
count to be due the estate, he had to do so to meet the claim of Mis.
Coulson; clearly the Executor could not pay it to the Appellee. 1t
now appears that he has over-paid the Appellee a large sum of money,
and believes he will be compelled to institute suit to recover such over-
payment to enable him to satisfy creditors, and to obtain the needed
money to carry out the wishes of the deceased in regard (o securing her
grave from infrusion.

The Appellant submits that, upon the Appellee rests the burden of
proof, that Executor received interest or made use of the money for his
own profit or advantage. Upon the hearing of the Appellee’s Petition
in the Orphans Courl, no allusion was made to the question of interest
in the argument of the case. Appellant supposed from the Appellee
not offering proof or even asking the question, whether the maney had
been used, that the question of interest had been abandoned. The
wmount it is true is small, but the principle involved is important.

Appellant asks the Court of Appeals to reverse the decision and order
of the Orphans Court, requiring him to charge himself with interest, for
the reasons set forth in the decision of the Court of Appeals,in 10 Mary-
land Reports, p. 352-363.  Mickle Adm’r of Campbell, agt. Cross,
Adm’r of Neilson.

INO., H. ING,

Bavro. June 4, 1863. Ex’r R. Montieth,
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