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A P P E A L FROM A N O R D E R OF THE CIRCUIT COURT FOR B A L T I M O R E 

CITY, R E F U S I N G TO G R A N T A N I N J U N C T I O N . 

R E P L Y of G E O . W M . B R O W N and F R E D E R I C K W . B R U N E , Counsel 

for C H A R L E S D. H I N K S , and others, Appellees, to the Argument 
of W I L L I A M P R I C E , Counsel for Appellants. 

The Court not be ing ready to hear th is case on the d a y 
assigned, directed the Counsel to pr in t and file their a rguments . 

T h e mater ia l facts of this case, as set forth in the Bill of Com­
plaint , filed b y the Appel lants , are as follows. On " t h e 27th of 
J u n e . 1861, the exercise of the functions of the Police Commis­
sioners of the City of Balt imore, (Defendants in this case,) was 
suspended by the Government of the United States, whereupon 
said Police Commissioners were put off duty and practically dis­
charged, the ent i re Police force which they had established, and 
which was unt i l then under their control, disbanded, and b y 
au thor i ty of the Government of the Uni ted States, a Provos t 
Marshal was appointed for the City of Balt imore, and by him 
an ent i rely new and dist inct Police force was established." 
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The Ac t of 1862, chapter 111, passed on the 12th of February , 
1862, authorized the Mayor and City Council to pay the Provos t 
Marshal of the United States all arrears of salary and wages then 
due to the officers and men serving under him, and revoked the 
power of the said Police Commissioners " t o use, draw for, or dis­
b u r s e " any of the funds provided for Police purposes. 

The Act of 1862, chapter 131, passed on the 18th of February , 
1862, created a new Board of Police Commissioners, and altered in 
var ious impor tant par t iculars the previously exist ing Police Act . 

On the 20th qf March, 1862, the Government of the' Uni ted 
States withdrew its Police force from the City of Balt imore. 

A t the t ime when the first named Police Commissioners were 
put off duty , as alleged, there remained on deposit in the Far­
mers and Planters ' Bank , subject to the i r control, about $8,700 
of the Police fund. The Bil l alleges tha t $2,800 of this fund 
still remain undrawn , and p rays for an injunction to restrain 
Defendants from drawing, or paying out said balance, and for a 
decree tha t i t m a y be paid to the Mayor and City Council of 
Bal t imore . T h e Circuit Court refused to gran t the Injunct ion. 

B y agreement of par t ies the following facts are added to, and 
made par t of, t he case. On the 6th of February , 1862, Wi l l i am 
H . Gatchell , Treasurer of said Commissioners, d rew at For t War ­
ren a check on the fund in said B a n k in favor of Charles D. 
H inks , for the sum of $1,000, be ing for the salar}' accruing to 
Hinks , as one of the said Commissioners, from the 6th of 
Augus t , 1861, to the 6th of February , 1862. 

This check was presented for payment by I l i n k s at the coun­
ter of the B a n k on the 8th of February , 1862, and payment 
thereof was refused, in consequence of a notification given to 
the B a n k b y the Mayor of the City of Bal t imore . 

The quest ions are 1st, whether the Injunct ion prayed for, 
should be granted, and 2d, whe ther H i n k s is entit led to the pay­
ment of said check for his salary. 

The Court is referred to the points made and authori t ies cited 
in our Brief a lready filed, and we shall here confine ourselves 
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to the grounds taken by the Counsel for the Appel lants in his 
printed argument . 

The Complainants have in their Bill stated their ease in their 
own way, and must stand or fall by it as they have chosen to 
present it. N o oppor tuni ty has been given to the Defendants 
to answer the Bill, or to furnish proof of facts. 

The allegation in the Bill is that " the exercise of the func­
tions of the Police Commissioners was suspended by the Govern­
ment of the Uni ted States, whereupon said Police Commissioners 
were put off duty, and practically discharged." This is the 
bald statement. Nei ther the means by which this suspension 
was effected nor the reasons for it are assigned, and not even t h e 
plea of civil or mili tary necessity is set up . N o charge is made 
that the Commissioners were guil ty of any misconduct ; nor 
even that they harbored any improper or unlawful design. 
I t is not alleged that the Government of the Uni ted States de­
signed or at tempted to interfere with the fund deposited by the 
Commissioners in Bank , or wi th the payment of their salaries, 
and in the absence of an express allegation no such purpose can 
be presumed. The mere suspension of the exercise of the func­
tions of a publ ic officer, and put t ing h im off duty, wi thout a n y 
cause assigned, does not work a forfeiture of either his salary or 
his office, even if the act be done b y lawful author i ty . I t 
is not stated by what depar tment of the Government the func­
t ions of the Police Commissioners were suspended. The " Gov­
ernment of the Uni ted States," is an expression of vague and in­
determinate meaning, and leaves in doubt both the source of the 
au thor i ty which is claimed for the act, and the agency b y which 
it was accomplished. W a s the act executive, legislative, or 
jud ic ia l? If executive, was it civil or mi l i t a ry ; by whom was 
it ordered, and b y whom executed ? In every consti tutional 
Government all acts of such great and grave importance as the 
over throw of the lawfully constituted Police authorit ies of a 
City, can only be accomplished b y due process of law, formally 
inaugura ted and regular ly carried out . More especially is this 
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the case in a Government l ike ours, where the several States 
and the Uni ted States are clothed with separate and dist inct 
powers clearly marked out and defined b y wri t ten const i tut ions, 
and are equal ly sovereign in their respective spheres. No th ing 
can be more certain than that the Police powers wi thin the re­
spective States, be long to the States exclusively. T h e second 
article of the Bill of Righ ts of the State of Maryland declares, 
"Tha t the people of this State ought to h a v e the sole and exclusive 
r igh t of regula t ing the internal government and police thereofP T h e 
Federal Government , in its whole scope and operation, was design­
ed for nat ional purposes only. F o r these objects large powers are 
granted to it, bu t these powers are carefully described, and to these 
it is confined. T o guard against all danger of misapprehension 
on this point, it is expressly provided b y the 10th Art ic le of the 
A m e n d m e n t s to the Constitution, tha t " The powers not delega­
ted to the Uni ted States b y the Constitution, nor prohibi ted b y 
it to the States, are reserved to the States respectively, or to the 
people." 

I t is then clearly the du ty of the Complainants, who pu t their 
case ent i rely on the g round that the Police authori t ies of Balti­
more were deprived of all rights unde r a law of the State of 
Maryland, b y certain action of the General Government , to set 
forth dist inct ly wha t the na tu re of tha t action was and the occasion 
for its exercise, and to show by what consti tutional or legal pro­
vision it is sanctioned. A s they have whol ly failed to do this, 
it is manifest tha t t hey have not succeeded in m a k i n g out a n y 
case against the Defendants, and that the r ights of the lat ter re­
main in all respects unimpai red unde r the laws of the State of 
Maryland, and unaffected b y the alleged interference of the 
Government of the Uni ted States, whatever it may have been. 

The Counsel for the Appel lan ts has s trangely endeavored to 
s t rengthen the Bill b y allegations of fact which are wholly un­
supported b y a n y evidence produced in the case, and appear 
only in his pr inted argument . H e alleges that the Chief Marshal 
of the Bal t imore Police was in earnest sympa thy with the mob 
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which at tacked the Massachusetts t roops on the 19th of Apri l , 
tha t the evidence of this fact came abundant ly to l ight a few 
days afterwards; that the Government requested the Police 
Board to remove this Chief Marshal, to pu t in his place some 
loyal man whom the Government could trust and would ap­
prove ; that the Board declined so to do, and thereupon t he 
President of the Uni ted States laid hands upon the whole 
Board, and sent them, with their Chief Marshal, as pr isoners to 
For t W a r r e n . 

But the Appellees are prepared to prove, that on the 19th 
of Apri l , 1861, the Massachusetts t roops were rescued from 
the at tack of the mob by the Police authori t ies of the City, and 
b y the Chief Marshal at the head of his force, and thereby 
saved from great loss if not from destruction, and that the Gov­
ernment of the Uni ted States never made a request of the Board 
of Police to remove the Chief Marshal. The Board remained in 
the discharge of their duties, as stated in the Bill of Complaint, 
unt i l t he 27th of J u n e following, more than two months after 
the unfor tunate occurrence of the 19th of Apr i l . If then the 
supension of the Board was the act of the President of the Uni­
ted States, as is alleged in argument, it could not have been for 
the reasons assigned. 

Our a rgument has proceeded thus far on the theory that the 
allegation in the Bill that the functions of the Police Commis­
sioners were suspended by the Government of the United States, 
is fatally defective and insufficient in not alleging legal grounds 
for such supension, and in failing to set forth the means or pro­
cess by which it was effected, and also the par t icular depar tment 
of the Government by which it was ordered. 

Even if this Court could assume, as Mr. Pr ice does, that b y 
" t h e Government of the United States," the Bill intended to de­
signate the President of the Uni ted States, the defect would 
not be remedied, for it is one of substance and not merely of 
form, because the President of the Uni ted States had no consti­
tut ional or legal power to order such suspension. 
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The a rgument of the counsel endeavors to meet this difficulty 
b y boldly c la iming tha t the President possesses in t ime of war, 
" a sum of human power more migh ty than tha t of the Ceesars— 
more resistless than tha t of any k i n g or potentate of the whole 
earth." This is his own language, and is here quoted, because 
no th ing else could do just ice to the enormity of the pretension. 

To h im it seems a trifle that the exercise of the functions of 
the Police Commissioners of the City of Bal t imore was sus­
pended, tha t their force was disbanded, and that they themselves 
were for many months confined in distant mil i tary prisons, and 
finally released wi thout charge against them, or trial had. To 
him the sovereignty of the State of Maryland, which should 
cover as with a shield the humbles t of i ts citizens, is nothing, the 
consti tut ional provisions which protect pr iva te r ights and per­
sonal l iber ty are nothing, the guilt or innocence of the indivi­
dual is nothing, and he offers up all as a sacrifice to execu­
tive power. " W h a t the real del inquency of these gentle­
men m a y have been, (he says) is noth ing . T h e y m a y have 
been guiltless of all design to embarrass the Government , or 
to take any par t ei ther open or covert in aid of the Rebels. 
If so, it makes the case an unfortunate one, bu t cannot alter the 
result. Tha t is for the Pres ident to decide, and his decision is 
final." 

Not content with just i fying the part icular act which he was 
employed to defend, he invites, and seems to anticipate a still 
more h igh handed exercise of execut ive power which he 
vindicates in advance. He says, " If a Governor of a State, to put 
a s t rong case, shall contr ive with a Governor of a State, and 
these again with another Governor of a still different State, to 
frustrate the orders of the President to raise new levies of 
t roops—or to intercept the advance of supplies for our armies 
in the field—or to discourage the rais ing of money for the pay 
of the soldiers—or to contrive any obstruction to the efficient 
discharge of the h igh dut ies cast upon him, or if the President 
shall have reason to suspect such persons of such purposes, it cannot 



7 

be doubted that he may arrest them one and all, imprison them, 
or if need be, hang them." 

The position assumed then, is that in t ime of war, the Amer i ­
can President lawfully possesses an author i ty greater than that 
of the most despotic monarch, that he has unlimited power over 
the l iber ty and lives of the people, tha t his will is law, and that 
from his decision there is no appeal. 

A u t h o r i t y for this ext raordinary doctrine is claimed to be found 
in the Constitution of the Uni ted States, in a certain act of Con­
gress, and in the decisions of the Supreme Court. 

Mr. Pr ice divides the powers of the President into p r imary 
and derivat ive. " The p r imary powers of the Pres ident—in 
regard to which he is independent of Congress; are (he says) to 
take care tha t the laws be faithfully executed, to preserve, pro­
tect and defend the Constitution of the Uni ted States—and 
tha t he may not lack the means of discharging these high and 
responsible duties, he is made Commander-in-chief of the a rmy 
and navy of the Uni ted States, and of the militia of the several 
States, when called into the service of the Uni ted States." 

The derivat ive powers of the President are described as those 
which are, " derived to him through Congress." " These lat ter 
powers have reference to the calling forth the militia in the 
exigencies named, and to the organizing and arming the same 
when employed in the service of the Government ." 

On these enumerated powers is based the monstrous assump­
tion, tha t absolute author i ty is vested in the President in t ime 
of war. 

W e shall briefly examine them in detail. The du ty imposed 
on the President " to take care that the laws are faithfully exe­
cuted," requires h im to execute the laws which are made by the 
proper legislative author i ty . I t is a contradiction in terms to 
say that it authorizes h im either to make laws, or to violate 
them. The same du ty is imposed on every execut ive officer in 
his own sphere, from the President of the Uni ted States, and 
the Governor of a State, to the Mayor of a City, and the Con-
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stable of a ward. I t is the du ty of all these officers to see that 
the laws be faithfully executed. 

The Consti tut ion of the State of Maryland, Art ic le I I , sec. 10, 
requires the Governor of the State " t o take care that the laws 
be faithfully executed," which is the very language used by the 
Consti tut ion of the Uni ted States, wi th reference to the Presi­
dent. The Consti tut ions of many of the States, contain the 
same provision, in the same language, and, if not in the same yet 
in similar language, the same du ty is imposed on the Governor of 
every State. 

The absurdi ty of a rgu ing that this language in the Constitu­
t ion of a State, converts the Governor into an absolute despot, 
is manifest to all, bu t the absurdi ty of contending tha t the same 
language in the Consti tut ion of the Uni ted States confers abso­
lute power upon the President , is equal ly great . 

The President in his oath of office is requi red to swear that 
he will " preserve, protect and defend the Consti tut ion of the 
Uni ted States." This is a du ty imposed, not a power granted. 
The du ty is to be performed by obeying the Constitution, and 
the laws enacted unde r the Consti tution, not b y violat ing them. 
On this point, Mr. Webs te r said in the Senate of the Uni ted 
States, on the 7th of May, 1834, (Webster ' s works, vol. iv, p . 132.) 
" W o u l d the wri ter of the protest, a rgue that the oath itself is 
any grant of power ; or that , because the President is " to pre­
serve, protect, and defend the Consti tution," he is, therefore, to 
use what means he pleases, for such preservation, protection, 
and defence, or any means, except those which the Consti tut ion 
and the laws have specifically given h i m ? Such an argument 
would be absurd." Ye t this is precisely the a rgument of the 
Appel lan ts ' counsel. 

The Consti tut ion of Maryland, Ar t ic le I, sec. 4, requires every 
officer of the State to t ake an oath to suppor t the Consti tut ion 
of the Uni ted States, and the Consti tut ion of the State of Mary­
land. To suppor t the Consti tution, means to preserve, protect, 
and defend it, bu t no rational person ever imagined that all the 
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officers who take this oath are clothed with unl imited discre­
t ionary powers as to the means they may choose to adopt for 
tha t purpose. 

The powers conferred on the President b y the Consti tut ion 
are carefully and distinctly enumerated and described, wi th the 
manifest design of confining him str ict ly to them, bu t if the 
d u t y of preserving, protect ing and defending the Consti tution 
and of t ak ing care that the laws are faithfully executed, invests 
h im with all the powers which he in his wisdom or folly may 
choose to consider necessary for those objects, the enumerat ion 
is superfluous and absurd, and serves only to create doubt and 
confusion. No th ing was necessary, except to declare tha t in 
t ime of war, the Pres ident of the Uni ted States, should be 
clothed wi th absolute power. If this were really the intent ion 
of the framers of the instrument , it is to be presumed, tha t they 
were wise enough, and honest enough to say so plainly. The 
fact, tha t they have not so said, is conclusive evidence that they 
did not so mean. 

The Statute of Feb rua ry 28, 1795, whence Mr. Pr ice de­
duces what he calls the "der iva t ive p o w e r s " of the President, 
author izes him to call forth the militia whenever the Uni ted 
States shall be invaded, or be in imminent danger of invasion. 
T h e Supreme Court in Martin vs. Mott, 12 W h e a t 19, held tha t 
this act is constitutional, and that , under it, the President is the 
exclusive and final judge, whether the exigency has arisen on 
which the militia is to be called out, on the principle laid down 
b y the Court, tha t " w h e n e v e r a Statute gives a discret ionary 
power, to any -person, to be exercised b y him, upon his own 
opinion of certain facts, it is a sound rule of construction, tha t 
the Sta tute consti tutes h im the sole and exclusive judge of the 
existence of those facts." This is the Statute which, as thus 
construed b y the Supreme Court, is supposed b y the Counsel 
for the Appel lants , to confer dictatorial powers on the Presi­
dent. A n y comment on such a position, seems to be unneces­
sary. The Statute and the decision speak for themselves, and 
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show only that a power has been conferred on the President b y 
Congress, to call out the milit ia in case of actual or seriously 
threatened invasion, and that the President has been made the ex­
clusive judge , as to whe ther the exigency has arisen. T h e power 
is special, not general , and is in strict conformity with the clause 
in the Consti tution, which declares that Congress shall have 
power " t o provide for cal l ing forth the militia, to execute the 
laws of the Union, suppress insurrections, and repel invasions." 

T h e case of L u t h e r vs . Borden, 7 Howard , 1, which is also 
relied on b y the Counsel of Appel lants , has little bear ing on 
this case. W h e n an a t tempt was made to establish a revolu­
t ionary government in Rhode Island, and to sustain it b y armed 
force, the Legis la ture of the State act ing under the government 
established b y the char ter of Charles I I , in 1663, declared t h e 
State unde r mar t ia l law. B y this charter, t he r igh t " to use and 
exercise the law mart ia l ," was provided for " in such cases only 
as occasion shall necessari ly require ." T h e Court held, t h a t 
t h e Legis la ture had the power thus to protect itself from destruc­
t ion b y armed rebellion, and that it was the sole j udge of the 
existence of the necessity. The Court say, " unques t ionably a 
State m a y use its mi l i ta ry power to pu t down an armed insur­
rection, too s t rong to b e control led b y the civil au thor i ty . T h e 
power is essential to the existence of eve ry government , essen­
tial to the preservat ion of order, and free insti tutions, and is 
necessary to the States of this Un ion as to any other govern­
ment." T h e A c t of F e b r u a r y 28th, 1795, above referred to, 
p rov ided tha t " i n case of an insurrect ion in any State against 
t h e government thereof, it shall be lawful for the President of 
the Uni ted States, on application of the legislature of such State, 
or.of the executive, when the legislature cannot be convened, 
to call forth such n u m b e r of the mili t ia of any other State or 
States, as m a y be applied for, as h e m a y j u d g e sufficient to sup­
press such insurrect ion." U p o n the application of the Governor 
unde r the char ter government , the President recognized him as 
the execut ive power of the State, and took measures to call out 
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the militia to suppor t his authori ty , if it should be found neces­
sary to interfere. T h e only bear ing of the decision on the pow­
ers of the President , is tha t it was held that Congress has dele­
gated to the Pres ident b y said Act the power to decide for the 
purposes of that Act , whe ther a government organized in a 
State, is the duly consti tuted government of that S t a t e ; and tha t 
after he has decided this question, the Courts of the Uni ted States 
are bound to follow his decision. The case is no au thor i ty for 
the position assumed b y Mr. Price, unless he can show, as he 
certainly cannot, 1st, Tha t Congress has a r ight to declare mar­
tial law in the Uni ted States, and, 2d, tha t it has actually done so. 

I t is contended by the Counsel for the Appel lants , t ha t 
these " t ranscendent powers of the President ," as he del ights to 
call thejn, " are confined to times of insurrection, or invasion, or 
of imminent danger of invasion," or in other words, tha t they 
do not belong to h im dur ing peace, bu t spr ing spontaneously 
into exis tence on the ou tbreak of war. I f th is be so, i t is ve ry 
remarkable that the Consti tution which is so clear, and explici t 
as to all o ther g ran t s of power, should be so obscure in r egard 
to the most impor tan t of them all. I t is unaccountable that it 
should m a k e no dist inction between the powers, which belong 
to the President in t ime of war, and those which apper ta in to 
h im dur ing peace. 

The Consti tut ion confers on h im the au thor i ty of Commander-
in-chief, and this is all. A t all times, bo th in peace and war, 
h e is "Commander- in-chief of the a rmy and n a v y of the Uni ted 
States," and he is Commander-in-chief "of the milit ia of the several 
States, when called into the actual service of the Uni ted States." 

But a l though he is appointed to command, he is not author­
ized to call out the militia, unless he is empowered to do so b y 
act of Congress. Congress alone can provide for call ing out the 
militia, and for the following purposes : " t o execute the laws of 
the Union, suppress insurrections, and repel invasions." I t was 
no t designed tha t the mili t ia of the States should remain per­
manent ly in the service of the Uni ted States, bu t whenever 
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called out t hey are to remain nnde r the command of t h e Presi­
dent. "What h u m a n mind could infer from this that dictatorial 
powers were in tended to b e conferred upon h i m ? 

La rge r powers are granted to the Governor of Maryland b y 
the Const i tut ion of t h e State . Ar t ic le I I , section 9, declares 
that , " T h e Governor shall be commander-in-chief of the land 
and naval forces of the State, and may call out the milit ia to re­
pel invasions, suppress insurrections, and enforce the execut ion 
of the l a w s ; bu t shall not t ake command in person wi thout con­
sent of the Legis la ture ." A n d similar powers, wi th some varia­
tions, are vested in the Governors of all t he o ther States. 

I t follows then that if t he provisions of the Consti tut ion and t h e 
Laws of the Uni ted States on which Mr. Pr ice relies t o establish 
absolute power in the Pres ident are adequate for tha t purpose , 
similar provis ions in the Consti tutions of the different States 
are sufficient t o clothe the Governors also wi th absolute powers , 
and we, w h o supposed ourselves to be the freest people on earth, 
a re t h e least s o ; for we a re governed b y a supreme despot a t 
Wash ing ton , and the people of each State have beside, a pe t ty 
despot in the i r own Sta te Capital. 

T h e only powers which a condition of war confers on t h e 
P res iden t beyond those which h e possesses in t ime of peace, 
a re such as be long to every commander- in-chief when ac tua l ly in^ 
field. T h e Pres iden t has no war powers other t h a n these . 
W h e t h e r a commander- in-chief b e Pres iden t , Governor , or 
s imply Genera l , he mus t , when d i rec t ing the operations of a n 
a r m y in the field, have and exercise ail the au thor i ty necessary 
for t h e conduct of the campa ign , or the par t icular enterprise in 
which h e is e n g a g e d . * W h e n e v e r and wherever a war is waged , 
there mus t be a commander-in-chief, and the laws of war give 
h i m ample control over t h e soldiers u n d e r his command , a n d 
la rge powers aga ins t the enemy which he is called on to s u b d u e ; 
bu t h e is not placed above t h e laws and Const i tut ion of h i s 

« See on this point the able pamphlet of the Hon. B. R. Curtis, on Executive 
Tower. 
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country , and has no r i g h t to interfere wi th its civil ins t i tu t ions . 
The civil magis t ra tes , i ts people, its ins t i tu t ions and its laws, 
are all outside of and beyond his jur isdic t ion. So clear a n d 
fundamenta l was th i s pr inciple considered by the founders of 
t h e State of M a r y l a n d , t h a t it was made and still continues 
pa r t of the Bil l of E i g h t s , which expressly declares, in the 27th 
Ar t i c l e , " T h a t in all cases, and at all times, t he mil i tary o u g h t 
to be under s tr ict subordination to and control of the civil 
p o w e r . " 

T h e case of Mitchell vs. H a r m o n y , 13 How. 115, decided by 
the Supreme Court of the Uni ted Sta tes , sheds some l i gh t on 
th is subject. T h e question was whether a commanding general 
in the field had a r i g h t to appropr ia te pr ivate proper ty to t h e 
publ ic service ; and it was decided t h a t such an appropr ia t ion 
m i g h t be made in case it should be rendered necessary by an 
immedia te a n d pressing dange r , or u r g e n t necessity exis t ing a t 
the t ime , and not admi t t i ng of delay, hu t not otherwise. I n 
del iver ing the opinion of the Court t h e Chief Jus t ice said— 
" Our du ty is to de te rmine under w h a t circumstances pr iva te 
proper ty may be taken from the owner by a mi l i t a ry officer in 
t ime of war . A n d the question here is : whe the r t h e law per­
mits it to be t aken , to ensure the success of any enterprise 
aga ins t a publ ic enemy, which the command ing officer may 
deem it advisable to under take . A n d we t h i n k i t very clear 
t h a t the law does not permit it . The case mentioned by Lord 
Mansfield in del iver ing his opinion in Mostyn vs. Fab r iga s ( 1 
Cowp. 180) i l lus t ra tes the principle of which we are speak ing . 
Capta in Gamhie r of the Bri t i sh a rmy, by the order of A d m i r a l 
Boscawen, pul led down the houses of some sutlers on the coast 
of Nova Scotia who were supp ly ing the sailors with spir i tuous 
l iquors , the h e a l t h of the soldiers being injured by f requent ing 
t h e m . The motive was evidently a l audable one and the act 
done for the publ ic service. Ye t it was an invasion of the r i gh t s 
of pr iva te p roper ty and wi thou t the au thor i ty of law ; and the 
officer who executed the order was he ld l iable to an action, and 
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t he sut lers recovered damages aga ins t h im to the value of the 
proper ty destroyed. Th i s case shows how carefully the r igh t s 
of proper ty are guarded by the laws of E n g l a n d ; and they are 
cer ta inly not less va lued nor less securely gua rded under the 
Const i tut ion and laws of t h e Uni ted S t a t e s . " 

P r i v a t e p roper ty t hen cannot he t aken to ensure the success 
of a mi l i t a ry enterpr ise , nor to p revent t h e hea l th and disci­
pl ine of troops be ing injured by the sale of spir i tuous l iquors . 
I t can only be taken in case it should be rendered necessary by 
an immedia te and press ing danger , or u r g e n t necessity exis t ing 
a t the t ime . 

Bu t the publ ic r i gh t s of a g rea t city and a sovereign S ta t e— 
not an enemy—are ent i t led to far h ighe r consideration t h a n 
pr ivate proper ty . I t has never been decided t h a t a command­
ing general could deprive the cities and States of his own coun­
t ry of their political r ights , on the plea of danger or u r g e n t ne­
cessity. 

In this case there is no al legat ion of danger nor of necessity. 
The State of Mary land was not an enemy of the Uni ted States , 
had not raised the s t anda rd of revolu t ion , and had t aken no 
steps to do so, bu t continued a member of the Union with al l 
he r r igh t s to self government and privi leges unimpai red . Nor 
did the City of Bal t imore occupy a hosti le a t t i tude . On the 
19th of A p r i l a serious riot h a d occurred in her streets in which 
both soldiers and citizens were ki l led. B u t the mob was 
quelled and perfect order and quiet restored by her own au thor ­
ities wi thout any assistance from the government of the Un i t ed 
States . A t no t ime was there any interference with the r egu la r 
admin is t ra t ion of the laws by t h e Courts , which cont inued 
a lways open. 

The case of Carpenter , c la imant , vs. t he Uni ted States , deci­
ded in J u n e , 1863, by Chief Jus t i ce Taney, in the Circuit Cour t 
of the Uni ted States , on an appeal from the Distr ic t Court , 
fully sustains the views which we have endeavored to m a i n t a i n . 
The question was, whether the Secretary of the Treasury could 
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prohib i t a citizen of Charles county, in Mary land , from t r ans ­
por t ing to his home, wi thou t a permit , merchandize purchased 
in Bal t imore . U n d e r t h e Acts of Congress of 13th of J u l y , 
1861, and May 20th, 1862, th i s power was claimed by the Sec­
re ta ry , who established certain regula t ions , by one of which 
the shipment of goods l ike those in question, wi thout a permi t , 
was prohibi ted ; and by another , goods were forfeited if a n y 
false s ta tement were made or deception practiced in ob ta in ing 
the permi t . 

The Chief Jus t ice says of these regula t ions , " T h e y are, in their 
na tu re and scope, legislative acts, c h a n g i n g the law as it stood 
before, not according to the j u d g m e n t and discretion of the 
Legis la ture , bu t according to the discretion and j u d g m e n t of 
the Secretary. They compel the inhab i t an t s of a par t icular 
port ion of the S ta te , where the t rade was formerly free, to ex­
h ib i t to t h e officers of t h e Un i t ed States a n invoice of their 
purchases made for domestic use, compel t h e m to take oaths 
not required by any previous law, to ask and obtain permis­
sion to carry home w h a t they have purchased, to pay the col­
lector for h i s permission, and inflict as a pena l ty t h e forfeiture 
of the whole of the goods mentioned in the permi t , if the cus­
tom house officer is deceived in any one par t icular . These a re 
serious and impor t an t a l terat ions in the law, and if they can 
const i tut ional ly be made, it must he done by legislat ive power, 
and not by an officer of the executive b ranch of the Govern­
ment , whose du ty it is to execute the l aw—ne t to make i t . 
A n d I t h i n k t ha t Congress did ne t in tend nor a t t emp t to au ­
thorize the regula t ions which the Secretary has prescribed, and 
t h a t the construction he has given to these laws is an erroneous 
one. 

" B u t if these regula t ions had been made directly by Con­
gress, they could not be sustained by a Court of Jus t i ce , whose 
du ty it is to admin is te r t h e law according to t h e Const i tut ion 
of the Uni ted States . Fo r , from the commencement of the 
Governmen t to th is day , it has been admi t t ed on all hands , and 
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repeatedly decided by the Supreme Court, that the United 
States have no right to interfere with the internal and domestic 
trade of a State. They have no right to compel it to pass 
through their custom houses, nor to tax it. This is so plainly 
set forth in the Constitution that it has never been supposed 
to be open to controversy or question. Undoubtedly the United 
States may take proper measures to prevent trade with the ene­
my. But it does not, by any means, follow that they may 
disregard the limits of their own powers, as prescribed by the 
Constitution, or the rights and powers reserved to the States 
and the people. A civil war, or any other war, does not en­
large the powers of the Federal Government over the States or 
the people, beyond what the compact has given to it in time of 
war. A state of war does not annul the 10th Article of the 
Amendments to the Constitution, which declares that ' The 
powers not delegated to the United States by the Constitution, 
nor prohibited by it to the States, are reserved to the States 
respectively, or to the people.' Nor does a civil war, or any 
other war, absolve the Judicial Department from the duty of 
maintaining, with an even and firm hand, the rights and pow­
ers of the Federal Government and of the State3, and of the 
citizen, as they are written in the Constitution, which every 
Judge is sworn to support." 

The application of this case to the one before the Court, is 
too plain for comment. The executive department of the Gov­
ernment had no more right to interfere with the internal police 
of Maryland, than with its internal trade, and such right 
which does not exist in peace, is not conferred by a state of 
war. 

The people of the thirteen States by whom the Government of 
the United States was established, had had ample experience of 
insurrections and wars, foreign and domestic, and, with good rea­
son, were especially jealous of military and executive power. 
They had recently passed through a long revolutionary struggle 
with Great Britain, which had taxed to the uttermost their capa-
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city for endurance ; bu t nosucl i imperia l powers were found ne­
cessary, or ever had been claimed or exercised by any executive 
officer, Sta te or Fede ra l . I f it had been in tended to confer 
such powers on the Pres iden t on the occurrence of any exigen­
cy whatever , ne i ther the occasion itself, nor the ex ten t of t h e 
au thor i ty , would have been left in doubt . 

In adop t ing the Const i tut ion, the people supposed t h a t they 
were es tabl ishing a Government fortified with the most ample 
guaran tees of l ibe r ty , and with g r an t s of power to every de ­
p a r t m e n t most carefully guarded and l imited ; and unless it be 
really so, they were grossly deceived and defrauded. If t he 
vast powers now claimed for the Pres ident , had then been as­
serted as his prerogat ive , the Consti tut ion would have been 
rejected with abhorrence. No one would have been bold enough 
to raise a voice in its defense. 

T h e t r u t h is t h a t no such powers were ever supposed to l u rk 
wi thin the Const i tu t ion, ei ther by those who prepared , or those 
who accepted i t . I f there had been a suspicion of their exis­
tence, the fact would somewhere appear in t h e debates of the 
Convention which formed the Consti tution, or in the discussions 
which took place in the different States prior to its adopt ion ; 
for the Const i tut ion had enemies in every State , who placed in 
the s t rongest l igh t before the people every objection t h a t could 
be urged aga ins t it. Ba t we find no th ing of t h e kind. . 

The Counsel for the Appe l lan t may well say, as lie does, t h a t 
" these t ranscendent powers of the Pres ident have remained from 
the adoption of t h e Consti tut ion to the present t ime, nearly a 
sealed book to the Courts and the profession,"—not because wars 
had not been waged by the Uni ted States , nor because cases 
had not arisen and been discussed, and decided in the Courts 
involving the war powers of the Pres iden t , bu t because the 
discovery of the existence of such l a t en t powers in the Consti­
tut ion required a description of reasoning, and the applicat ion 
of rules of in te rpre ta t ion , which have never yet received the 

3 



IS 

sanction of Courts of Jus t ice in this or any other free country . 
Bu t the seals have a t las t been broken, the oracle has spoken, 
and the new read ing of the Const i tut ion has been publ ished to 
t h e world. 

F o r t u n a t e l y the doctr ines so long h i d d e n , a n d now for the first 
t ime revealed, are so directly in opposition to the pla in let ter as 
well as the spir i t of the Const i tu t ion, t h a t they carry the i r 
condemnat ion on the i r face. They a re an t i -Amer ican , an t i -
republ ican , a n d s lavish, and j u s t so far as they are pract ical ly 
enforced, do they t r anspor t us as a people backward from the 
enjoyment of t h e b less ings of const i tu t ional l ibe r ty—the result 
of so m a n y ages of s t rugg le and sacrifice—to the barbarous 
methods of A s i a t i c despotism. 

T h e author i t ies cited by Mr . Pr ice , going to show tha t the 
official acts of an officer de facto, are sometimes regarded as 
va l id , so far as t h e r igh t s of t h i rd persons a re concerned, in 
order to j i revent the injustice which would otherwise follow, 
have no application to th is case. Th i s is a quest ion involving 
not the r i gh t s of th i rd persons, b u t t h e r i g h t of an officer 
du ly appointed, to the paymen t of his salary out of the fund 
provided for the purpose. I t never was held t ha t the existence 
of an officer de facto, deprived an officer de jure of t h e salary 
be long ing to his office, the duties of which lie was ready and 
wi l l ing to perform. 

T h e a r g u m e n t of Mr. P r i ce discusses a t l eng th the r ight of 
the Pres iden t to suspend the writ of habeas corpus. This r i gh t 
h e ma in ta ins t h a t t h e Pres iden t possesses unde r the Cons t i t u ­
tion wi thou t the necessity of any legislat ion by Congress . .And 
hav ing established this r i gh t to his own satisfaction, he uses it 
as a s t epp ing stone to reach t h e conclusion t h a t the P res iden t 
is also clothed wi th the o ther " t r a n s c e n d e n t p o w e r s " which 
are claimed for h i m . 

I t has been decided by Chief Jus t i ce Taney , in the case of 
M e r r y m a n , t h a t the Pres iden t possesses no such power, and a l l 
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the a t t empts which have since been made to inval idate the 
au thor i ty of t h a t decision, have only served to vindicate its 
correctness and to i l lus t ra te the conclusiveness of the reasoning 
by which it is sustained. 

T h e grea t questions which have been discussed in this case, 
are not , however, necessarily involved in the point really a t 
issue. W h a t e v e r may be t h e powers of the Pres iden t or the 
government of the Uni ted States, it is sufficient to say, for the 
purposes of this case, t ha t the suspension of the exercise of the 

functions of the Police Commissioners by t h e government of the 
Uni ted States , wi thout legal process or cause assigned, and. 
wi thout even an a t t empt or intent ion ei ther to remove them 
from office, or to stop the i r salary, cannot , on any principle of 
law, or just ice , deprive them of the compensat ion to which they 
are legal ly ent i t led . A n d this view is sustained by the Acts 
of Assembly to which I have referred. 

The act of 1802, ch. I l l , does not ent i t le the Appe l lan t s to 
claim the fund in B a n k , nor to ask for an injunct ion, nor does 
it deprive H i n k s of his sa lary . I t indeed directs paymen t to 
be made by the city to the force appointed by the Provost 
Marsha l , h u t i t does not remove these Commissioners from 
office. I t repeals the ar t icle of the code which authorizes 
t hem to d raw for or disburse money for police purposes, bu t 
does not a t t e m p t to inva l ida te any disbursements previously 
made or drafts previously d rawn . Before this act was passed, 
the draft for the paymen t of the salary of C. D . H i n k s had 
been d rawn and duly presented for paymen t a t t he bank 
where the fund was deposited. Th i s , as is shown by the 
author i t ies cited in my Brief, const i tu ted an expropriation of 
the fund to the amoun t of the check, which the Legis la ture had 
no r i g h t to interfere with, and did not a t t emp t to do so. I t 
was not un t i l afterwards, by t h e passage of the act of 1862, ch. 
131 , t ha t the Commissioners were removed from office. 
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The act of 1SG0, ch. 7, which'appointed these Commissioners 
by name, fixed their salary, and the acceptance of the office by 
them constituted a contract on the part of the State that their 
salary should be paid. This contract continued until the law 
was repealed. Until then, they were legally entitled to the 
office and to the salary pertaining to it. The fact that they 
were prevented from discharging the duties of the office by a 
superior force, did not in any matter affect or impair their 
rights. 






