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The P l a i n t i f f , appellant* C. Wilbur M i l l e r , sued Richard 

M, P r es ton , dames Bruce, Henry E, T r e i d e , and G. R i d g e l y Sapping-

ton, who are the appe l l e e s here , and the only def endart s summon­

ed, and s i x other persons, and four non-res ident corporat ions 

upon whom there was no s e r v i c e of summons. 

The d e c l a r a t i on charges the a p - e l l e e s and Si* Auckland C. 

Geddes, W i l l i am Sequine, A l b e r t H. Wigg in , John N. Buchanan, 

Thmas Robbins and John J . Watson, and R i o T in t o Company,Ltd. 

( o f Eng land ) , The P y r i t e s Company, Inc . , (o f De laware ) , The Chase 

Na t i ona l Bank, a na t i ona l bank, ( o f New York) and The Continen­

t a l I l l i n o i s Bank and Trust Company ( o f Chicago , I l l i n o i s ) c o r ­

p o r a t i o n s , with "wrong fu l l y and unlawful ly " combining, c on f ede r ­

a t i n g , and consp i r ing "each wi th the other to d e s t r o y , wreck , 

ru in , and impoverish the p l a i n t i f f f i n a n c i a l l y and the p l a i n ­

t i f f ' s f i n a n c i a l standing and s t a t u s , h i s r epu ta t i on f o r a b i l i t y , 

and his c r e d i t in t h e f i n a n c i a l wcr 3d $ t o cause him t o l o se 

h i s ibr tune, e s t a t e and property in order tha t they might e l im ­

inate and des t r oy him as the c o n t r o l l i n g Execut ive and Managing 

Pres ident and D i r e c t o r of the Davison Chemical Company" and 

o f the S i l i c a Gel Corporat ion , a subsid iary of the Davison Chem­

i c a l Company, and wreck and ruin both corporat ions "w i th the v i ew , 

ob jec t and purpose o f acquir ing them or a c o n t r o l l i n g and domi­

nat ing i n t e r e s t in them f o r the Rio T in to Company,Ltd. , * * * an i 

in the fur therance , prosecut ion and execut ion o f s a i d unlawful 

combination, confederacy and conspiracy the defendants d id 



des t roy , wreck, ruin and impoverish the p l a i n t i f f f i n a n c i a l l y and the p l a i n ­

t i f f ' s f i n a n c i a l standing and s ta tus , and h i s reputat ion f o r a b i l i t y , and 

h i s c r e d i t in the f i n a n c i a l wor ld , and did cause him to l o s e and did de ­

p r i v e him of h i s f o r tune , e s t a t e , and p roper t y , and h is proper ty and i n ­

vestments i n , and h is p o s i t i o n as the Pres ident and Execut ive head of the 

Davison Chemical Company and i t s var ious subs id i a r i e s * * * whereby the 

defendant, R io T in to Company, L t d . , and the other defendants have wrecked 

and ruined the Davison Chemical Company and i t s many and var i ous a s s o c i a t ­

ed co rpora t i ons , inc luding the S i l i c a Gel Corpora t i on , " e t c . The four de­

fendants , who were summoned, demurred to the d e c l a r a t i o n , and the demurrer 

having been susta ined,wi thout l eave to amend, the p l a i n t i f f appealed. 

The d e c l a r a t i o n , which covers twenty-nine pr in ted pages of the r eco rd , 

i s so f u l l of d e t a i l s and g e n e r a l t i e s , in i t s n a r r a t i v e of the business 

t ransact ions between the p l a i n t i f f and defendants upon which the p l a i n -
a 

t i f f r e l i e s f o r r ecovery of damages that a b r i e f , succ inc t , / ) l ea r connected 

statement of the inc idents and o f f enses r e l i e d on to show a conspiracy , 

would be no easy task . Whether, on a t r i a l of the f a c t s , the p l a i n t i f f 

could sustain h i s a l l e g a t i o n s , we are not c a l l e d on t o , nor could we, ex­

press an op in ion . By in te rpos ing a demurrer the defendants assume that 

he could prove them, but quest ion t h e i r l e g a l s u f f i c i e n c y . At t h i s 

stage of the proceed ings , the g u i l t or innocence of the defendants, the 

t ruth or f a l s i t y of the a l l e g a t i o n s are not i n vo l v ed . 

I t appears that in 1927, the defendants, Geddes and P res ton , chairman 

and managing d i r e c t o r r e s p e c t i v e l y of the Rio T in to Company, v i s i t e d B a l t i ­

more and the p l a i n t i f f ' s home, the r e su l t of which was that "a plan was 

evo lved whereby the Davison Chemical Company exchange 90,000 shares of Dav i ­

son Chemical Company stock f o r 1000 shares of the defendant, the P y r i t e s 
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Company,Inc., ( a who l l y owned subs id iary of the R i o T into 

Company), w i th an agreement on the part o f the de fendant , 

the R io Tinto Company, t o purchase concurrent ly the s a i d 

P y r i t e s Company s tock a t a f i g u r e equal t o the market p r i c e 

at which the 90,000 shares o f Davison Chemical Company 

s t o ckwas then s e l l i n g on the market , or approximately 

$35.00 per share, making a t o t a l pir chase p r i c e o f 

$3,150,000. But when the t ransac t i on was ready f o r com­

p l e t i o n the Davison Chemical Company was n o t i f i e d to put 

only 35,000 shares in "the name of the R io T into C ompai y 

and 25,000 shares in the name of a nominee cf s a id R io T i n ­

to Company, and to r e l i e v e the R io T into Company o f i t s e l f 

tak ing the 30 , 000 shares , and t o permit sa id 30,000 

shares t o b e disposed of to and through New York b ankers " . 

The shares rose r a p i d l y on the market to $65.00 per share, 

and Geddes, Preston and Buchanan, the l a s t named f i n a n c i a l 

d i r e c t o r of the R io T in to Company, were charged wi th having 

made a pe rsona l p r o f i t o f $20.00 per share out of 20,000 

o f the 25,000 shares "which they appropr ia ted f o r them­

se l v e s instead of f o r the R i o T i n t o Company*. I t then 

went on to s ay that these defendants, Geddes, Pres ton aid 

Buchanan, through investment t rus t s in which they were 

i n t e r e s t e d had purchased so many shares o f the Davison 

Company, that w i th the 35,000 sharesh e l d by the R io T into 
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Company, they held and con t r o l l ed 100,000 shares o f 

the Davison Company, or twenty per cent , of i t s s tock , 

an amount equal to that of the p l a i n t i f f , so that 

t h e i r p o s i t i o n in the Davison Company was equal t o 

h i s . The p l a i n t i f f here complains that "a great dea l 

was being done by * * * Geddes, Buchanan and Preston behind 

c losed doors , and that the cards were not on the 

t a b l e . " 

To t h i s po int we do not f i nd tha t the defendants, 

Rio T i n t o , Geddes, Buchanan and P res ton , d id anything 

unlawful . I f the p l a i n t i f f ' s f i n a n c i a l cond i t i on in 1927, 

was as good as a l l e g e d , he did not have t o s e l l and the de­

fendants , Rio T i n t o , Geddes, Buchanan and Pres ton ,were 

not ob l i g ed to buy, but when they did buy, t h e i r p o s i t i o n in 

the Davison Company was equal t o the p l a i n t i f f ' s , a c ­

cording to a statement in h is d e c l a r a t i o n . 

The ch ie f subs id iary of the Davison Company was 

the S i l i c a Gel Corporat ion , the s tory o f which appears 

in M i l l e r v . P y r i t e s Co . , 71 F. ( 2 d ) , 804, in the de­

velopment o f which the p l a i n t i f f a l l e g e s the Davison 

Company expended approximately $5,000,000.00. 
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The p l a i n t i f f charges that i n 1928, the defendants 

Geddes and Buchanan, and t h e Rio T into Company suggested 

that R io T i n t o take over the development o f s i l i c a 

g e l i n Europe and form a f o r e i g n company, t o which, would 

be a l l o c a t e d one-hal f of the advances the r e t o f o r e made 

to S i l i c a Ge l by the Davison Company. I t i s not n e c e s ­

sary t o d e t a i l the f a c t s regarding this p roposa l , but 

the n e g o t i a t i o n s f i n a l l y f a i l e d , w i t h the r e s u l t that 

" n ea r l y $750,000 were thus imposed upon, and unavoidably 

borne, by the. parent S i l i c a Gel c o rpo ra t i on . " The sa id 

"breach of f a i t h upon the part o f the said defendants began 

to shake the conf idence o f the p l a i n t i f f in sa id defendants* 

Eng l i sh a s s o c i a t e s " . I f the p l a i n t i f f su f f e red any damage 

perso n a l l y f rom t h i s t ransac t i on i t was as a s tockho lder 

of t h e S i l i c a Ge l Corporat ion , b u t that i s another k ind of 

case w h i c h w i l l be considered l a t e r in t h i s op in ion . 

The next charge i n the d e c l a r a t i o n i s that the defendant , 

Thomas Roboins, descr ibed as an agent o f the R io Tinto 

Company, who was a f requent v i s i t o r at the p l a i n t i f f ' s 

home, "was ac t ing as a spy f o r and on beha l f of the de f en­

d a n t s " , Geddes, Buchanan, P r e s t on , the Rio Tinto Company, 

and the P y r i t e s Company, "w i th r e f e r ence to the p l a i n t i f f ' s 

p r i v a t e i n t e r e s t s and a f f a i r s and the business concerns" of 

Davis en and S i l i c a Ge l , "and was t ransmi t t ing in format ion 
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" r e l a t i n g to sa id matters to sa id de f endants " . There 

i s no charge tha t he committed any unlawful a c t or 

r e l a y ed to h i s p r i n c i p a l s any f a l s e or untrue in fo rmat ion . 

Meanwhile Geddes and h i s a s soc i a t e s were s t rengthening 

t h e i r p o s i t i o n by a "constant accumulation o f the shares 

o f stock, o f the Davison Chemical Company." 

A few months prev ious t o the stock market crash of 

1929, the p l a i n t i f f had on a n e g o t i a t i o n f o r sa l e o f the 

Davison Company t o another l a rge i ndus t r i a l co rpora t i on 

in the United S t a t e s , and whi le i t was i n progress , a 

Bal t imore broker approached the p l a i n t i f f with an o f f e r tn 

buy c o n t r o l o f the Davison Company, a purchase which 

wouldhave invo l ved an out lay in cash of from twenty-fir e 

t o t h i r t y m i l l i o n d o l l a r s . A meeting was l a t e r h e l d at 

the o f f i c e o f Ha l l ga r t en and Company, i n New York , when 

the p l a i n t i f f s a id he would have to kro w the name o f the 

purchaser, suspecting that i t came from ab road The iden­

t i t y of the p rospec t i ve purchaser was not d i s c l o s e d , but 

l a t e r the b roke r adv ised him that the o f f e r had come f r om 

the R io T in to company. Nothing came of i t , so nobody was 

hur t } no one b e n e f i t e d . La te r in the f a l l of 1929 Geddes 

p l i e d the p l a i n t i f f w i th a number o f personal ques t i ons 

f o r the purpose of a s c e r t a in ing h i s s tockho ld ings in t h e 

Davison Company and h is f i n a n c i a l o b l i g a t i o n s . 
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In the summer of 1930, the Davison Rea l t y Company, 

a subs id iary of the Davison Chemical Company, o f f e r ed to the 

pub l i c through bankers not named, i t s notes to the amount of 

$2,000,000 with an opt ion f o r 30,000 shares of Davison Chemicej 

stock at $30.00 per share. M i l l e r v . Hockley, 80 F. (2d) 980. 

On the day o f the publ ic o f f e r i n g , Geddes and Buchanan ar r i ved in 

New York , "and became very indignant that said opt ions had 

been granted the bankers without having been f i r s t o f f e r ed t o 

them. They came t o Balt imore and saw the p l a i n t i f f at the 

Davison Chemical Company o f f i c e . " They "returned to New 

York and went to the banking house of the defendant, The Chase 

Na t i ona l Bank, and poured out t h e i r spleen aga inst the p l a i n -
ca l 

t i f f t o the o f f i c e r s of that i n s t i t u t i o n , where the Davison Chemi/ 

Company had banked f o r qu i te a number of y e a r s " . I f they 

thought they had been i l l - t r e a t e d by t h e i r assoc ia te in the 

Davison Chemical Company, in which they were as h e a v i l y 

i n t e r e s t ed as he, they may have been indignant and may have 

g i ven express ion t o t h e i r d i sp l easure , but that would not prove 

anything unlawful or denote a conspiracy . 

Complaint i s made of the conso l ida t i on o f four New 

York Banks, " s h o r t l y a f t e r said Robbins returned t o Lon­

don", namely, the Chase, Park and Seaboard Banks and the 

Equi tab le Trust Company, in to the Chase Nat iona l Bank. 
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The Davison Company had an open l i n e of c r e d i t wi th the four 

banks of $5,000,000, of which $2,000,000 was with the Chase Bank. 

James Bruce, one of the defendants, had been a v i c e - p r e s i d e n t of the 

Park Bank, and on the conso l ida t i on became a v i c e - p r e s i d e n t of the 

Chase Bank. The p l a i n t i f f na tu ra l l y was anxious about the e f f e c t 

the merger of the banks would have on the c r e d i t o f the Davison 

Company, but " the defendant Bruce r epea ted l y assured the p l a i n ­

t i f f that he need not worry about the Chase Nat iona l Bank; that 

they would take care of him; but he was always evas i ve as t o the 

amount". In the spr ing of 1931, Bruce came to Eal t imore as p r e s i ­

dent of the Balt imore Trust Company, of which the p l a i n t i f f was a 

l a r g e s tockho lder . He was s t i l l t o l d that he "need not worry as 

the Chase Na t i ona l Bank would take care o f a l l h i s n e eds . " 

Bruce did t e l l the p l a i n t i f f , however, tha t A l b e r t H. Wiggin 

(p res ident of the Chase Bank) was not f r i e n d l y to the Davison 

Chemical Company. In May, 1931, the p l a i n t i f f r e ce i v ed a 

l e t t e r from Haddon Howel l , a v i c e -p r e s i d en t of the Chase Bank, 

that when the Davison note f o r $2,000,000 f e l l due, the f o l l o w ­

ing month, payment of the note in f u l l was expected . The bank 

had a r i g h t to demand payment of the debt when due, no matter 

why. I f Bruce had balked or i n t e r f e r e d wi th negot iat ions f o r 

a loan there might have been some po int to the charge, but there 
spoke to 

i s no such cond i t i on charged or a l l e g a t i o n made he re . The p l a i n t i f f / 
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Bru.ce about i t , viio "made a v e r y evas i ve answer, but 

r e - i t e r a t e d tha t the Chase Na t i ona l Bank would t a k e care 

o f t h e p l a i n t i f f , and tha t he need n o t worry, and suggested 

that the p l a i n t i f f see Mr. Howe l l—that he , defendant 

Bruce, was sure e v e r y t h i n g would b e a l l r i ^ h t . The P l a i n t i f f 

saw sa id K 0 w e l l but found that every th ing was not a l l r i g h t , 

and sa i d Howel l made the d e f i n i t e statement t o t h e p l a i n ­

t i f f tha t he had no t o r i g i na t ed the demand f o r full pay­

ment o f sa id note, but i t had o r i g ina t ed w i th the defendant 

Bruce, and had been turned over to h im,s a i d Howe l l , when 

the defendant Bruce took the p o s i t i o n of P res iden t o f the 

Bal t imore Trust Company. Said H 0 w e l l made i t p l a i n tha t 

the de fendant , the Chase Na t i ona l Bank, was go ing to ask 

the Davison Chemical Company t o l i q u i d a t e i t s e n t i r e i n ­

debtedness at that v e ry d i s t r e s s ing t ime . Shor t l y t h e r e ­

a f t e r the defendant Bruce dec l a r ed i n the presence o f 

s eve ra l persons that the ba ikers were g o i n g t o push the 

Davison Chemical Company t o pay i t s loans ; that the p l a i n ­

t i f f had i n f l a t e d ideas as to the v a lue of the company, 

and he asked a c e r t a i n gentleman i f he would accept the 

pres idency o f the Davison Chemical Company in the place 

o f t h e p l a i n t i f f . " Then f o l l o w e d meetings of c r e d i t o r s , 

to which, i n a d d i t i o n , wa« added as an a l l e g e d consp i r a t o r , 

John Watson, execut i ve head o f the I n t e r n a t i o n a l A g r i c u l t u r a l 

http://Bru.ce
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Corporat ion , who "severa l t imes ins inua ted* * * tha t i f 

he , the p l a i n t i f f , , were too a g g r e s s i v e in maintaining 

h i s p o s i t i o n in the controversy w i t h " i t " the p l a i n t i f f 

and his c o rpo ra t i on would su f f e r from the banks. " A l l 

the p l a i n t i f f a l l e g e s r espec t ing the I n t e r n a t i o n a l Cor­

po ra t i on i s that there was a cont roversy w i th the 

Davison Company "concerning the phosphate rock ma t t e r " , 

but what i t was or what i t s connect ion was wi th any 

o f t he s t o ck or note t ransac t ions o f the Davison Company 

i s not r e v e a l e d i n th i s l engthy d e c l a r a t i o n . 

Sho r t l y a f t e r this demand, f o r payment o f the Cla se 

l oan , a t the p l a i n t i f f ' s suggest ion, a m e t i n g o f c r e d i t o r s 

to whom the Davison Company was indeb ted was c a l l e d , "which 

appeared t o b e f r i e n d l y " , ending w i th a request that the 

p l a i n t i f f have J , 0 . McKinzey & Company of Chicago, make 

a survey of the Davison Company. The r epo r t was f a v o r ­

able and recommended a cotinuance of the Davison Company's 

l o ans . 

While the meeting ju^t r e f e r r e d to was being h e l d , 

another was assembled elsewhere i n New York " to s e t t l e 

the dispute concerning the phosphate rock m a t t e r " , between 

the I n t e r n a t i o n a l A g r i c u l t u r a l Corpora t ion , o f which the 
As s a i d , 

defendant John Watson, was the execut i v e head. /What the 

cont roversy was or i t s connection w i th the a l l e g e d com-
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sp i r a cy , the d e c l a r a t i on does not d isc lcs e , but the 

only apparent reason f o r making Watson a defendant i s 

that he was too f a m i l i a r w i th the a t t i t u d e o f Dav i son f s 

banking c r e d i t o r s . I f he d id anything unlawfli 1 the 

d e c l a r a t i o n does not d i s c l o s e i t . 

Fo l l ow ing the McKinzfcy r e p o r t , another meeting 

of c r e d i t o r banks was held at which Robbiris was p r e s en t , 

c la iming t o r ep r esen t the Rothch i lds of London, and tha t 

they were c r e d i t o r s o f the Davison Company in the amount 

o f $500,000, a statement denied by the p l a i n t i f f . Rob bins 

there t o l d the p l a i n t i f f that he w^s i nstructed from 

London t o see that the p l a i n t i f f was e l iminated from the 

Davison Company and added tha t ""it would be f o r the com­

pany 's i n t e r e s t " . Soon af terwards the p l a i n t i f f was 

n o t i f i e d tha t the banks wanted a r e p r e s e n t a t i v e i n tie 

company w i th the t i t l e o f Execut ive V i c e - P r e s i d e n t , and 

a number of t h e i r nominees i n s t a i l e d as d i r e c t o r s . The 

p l a i n t i f f was n o t i f i e d by three of the bankers, including 

the defendant Bruce, that they had dec ided upon Henry E. 

Tre ide as v i c e - p r e s i d e n t and had prepared a r e s o l u t i o n 

t o be passed a t the annual meeting g i v i n g him " f u l l powers" 

He was e l e c t e d , and f o r some months co-operated with the 

p l a i n t i f f , "and a g r ea t por t i on o f the indebtedness was 
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l i q u i d a t e d . Then, e a r l y in 1932, the defendant, Geddes, 

came over from London and met the defendart T r e i d e , in 

New York . From, and e v e r a f t e r sa id conference between 

said two de fendants , Geddes and T r e i d e , the a t t i t u d e o f 

the defendant toward the p l a i n t i f f changed openly and 

e n t i r e l y " , and he was t h e r e a f t e r excluded from the 

d i r e c t i o n and management o f the company. In thus r e s t r i c t ­

ing the au tho r i t y of the p l a i n t i f f there i s no a l l e g a t i o n 

that i t was done wi thout proper or l awfu l corporate a c t i o n . 

One of the complaints i s t ha t Geddes recommended the 

d i v o r c e o f S i l i c a Gel from Davison " i n order that S i l i c a 

Gel Company might be choked out o f e x i s t e n c e . " Arrange­

ments were made for temporary f i n a n c i n g . I t was not l ong , 

however, that the i n e v i t a b l e happened and a r e - o r gan i za t i on 

was sought f o r the Davison Chemical Company, under s e c t i o n 

77B of the Bankruptcy A c t , ana a r e c e i v e r s h i p had f o r the 

S i l i c a Ge l Corporat ion w i th a v iew to i t s l i q u i d a t i o n . I n 

both proceedings the P y r i t e s Company was the p e t i t i o n e r . 

The p l a i n t i f f i n h i s d e c l a r a t i o n quest ions the v a l i d i t y 

o f these proceed ings , but the r i g h t o f the p e t i t i o n e r s f o r 

r e c e i v e r s h i p s vas decreed i n a Coir t which had j u r i s d i c t i o n 

In re Reorgan i za t i on of Davison Chemical Co. Da i l y Record, 

October 2 1 , 1935; Miliar P y r i t e s Co . , 71 F ( 2d ) 804; 
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Duffy v . T r e i d e , 75 F. ( 2 d ) 17. And i t s decrees 

cannot b e c o l l a t e r a l l y a t tacked . Owens v . G r a e t z e l , 

149 Md, 689,695} Boulevard Corp. v . Lerner S to r es , 

168 Md. 532,541. 

A l l we gather from the charge aga inst G. R i d g e l y 

Sappington i s that he acted as counsel f o r the Davison 

Company. There i s no charge f rom which i t can be i n ­

f e r r e d that he did anything unpro fess iona l or perpe­

t ra t ed a fraud on any one. 

The t e s t of a conspiracy i n th i s S ta te i s whether 

the ac ts complained o f are unlawful , and the p l a i n t i f f , 

as the r e s u l t o f such unlawful a c t s , has been damaged; 

but i t i s not ac t i onab le i f the damage comes frcm a 

l aw fu l a c t or s e r i e s of l a w f u l a c t s o f the c onsp i r a t o r s . 

In the leading case in t h i s cour t , on C i v i l Conspiracy, 

K imbal l v . Harman, 34 Md. 406, i t i s s a i d : "There i a 

no douot o f the r i g h t o f the p l a i n t i f f to maintain an 

a c t i o n on the case aga ins t s e v e r a l , f o r consp i r ing to 

do , and a c t u a l l y doing, some unlawful a c t t o his damage, 

But i t i s equa l l y w e l l e s tab l i shed that no such a c t i o n 

can be maintained unless the p l a i n t i f f can shew that he 

has in f a c t been agg r i e v ed , or has sustained actual 

l e g a l damage by some ove r t a c t , done in pursuance and 

execut ion of the consp i racy* , and "an act which, i f done 
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by one a l o n e , c ons t i tu t e s no ground o f an act ion 

on the c a s e , cannot be made the ground of such ac t i on 

by a l l e g i n g i t to have been done by and through a 

conspiracy o f s e v e r a l . The q u a l i t y o f the a c t , and 

the nature of the in ju ry i n f l i c t e d by i t , must de ­

termine the quest ion whether the a c t i o n w i l l l i e . * * * 

The f a c t of conspiracy i s matter o f a g g r a v a t i o n . " The 

p r i n c i p l e of K i n b a l l v . Harman, supra, has been con­

s i s t e n t l y f o l l owed in th is S t a t e . Robertson v . Parks , 

76 Md. 118, 135; Sum wait v . Knickerbocker , 114 Md. 

403,414; Debnam v . Simonson, 124 Md. 354; Ragan v . Sus­

quehanna Power Co . , 157 Md. 521,525; Rent-A-Car Co. 

v .Rutgers F i r e I n s . Co. 161 Md. 249,260; See also 11 Am. 

Ja r . 577-8. 

The p l a i n t i f f cutends on t h e a a t h o r i t y o f K l i n g e l 

v . Sharp & Dohme, 104 Md. 218, that h i s r i g h t to main­

t a i n h i s s u i t i s e s t a b l i s h e d . I n tha t case the p l a i n ­

t i f f charged the defendant with conspiring to b l a c k l i s t 

him as a purchaser o f drugs f o r his r e f u s a l t o maintain 

a f i x e d schedule o f p r i c e s , which was a l l e g e d to be 
an agreement 

the r e s u l t of an agreement i n r e s t r a i n t o f trade,/which. 

i s unlawful , and i n t h i s r e spec t th i s Court d i s t ingu i shed 

i t ( p . 231) f rom Kimbal l v . Harman, s upra. 

The p l a i n t i f f , i n support o f h i s p o s i t i o n , quotes 
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and d iscusses a t some length from the op in ion i n 

f i l l i t t v . He r r i ck , 242 Mass. 471 , 136 N.E. 366, which 

went u p on an order susta ining a demurrer to the de­

c l a r a t i o n . The ru le i n the Massachusetts court d i f ­

f e r s f r om ou r s . There, the conspiracy i s the o f f ense , 

and ac ts done in pursuance of a conspiracy are act ionable , 

though no ac t i on would l i e i f the ac ts were done s e -

pa ra t e l y by t he i n d i v i d u a l c o n s p i r a t o r s . The e f f e c t 

g i v e s the r i g h t o f a c t i o n , ra ther than the cause. Here 

(K imba l l v . Karman, supra ) there i s no r i g h t of a c t i o n 

i f the ac t s done by the consp i ra tors are not unlawful , 

" the f a c t o f conspiracy i s matter o f a g g r a v a t i o n " . 

I n t h i s S ta te i t makes no d i f f e r e n c e what the conspirators 0 

motives may be , i f t h e i r a c t s are not unlawful . When 

the Massachusetts case , W e l l e t t v . K e r r i c k , 258 Mass. 

585, 155 N.E. 589, went up on appea l by the defendants,, 

the court fourd the evidence did not support the f a c t s 

a l l e g e d i n the d e c l a r a t i o n . 

The p l a i n t i f f has n o t al leged any ac ts charged to 

these defendants leading up to the f a i l u r e s o f the Daason 

Chemical Company, the S i l i c a - G e l Corporat ion and other 

assoc ia ted corpora t i ons , which are unlawful . What th^r 

d id may have contr ibuted to the f a i l u r e s , but we do n o t 

f i nd tha t any o f them were no t a c t i ng w i th in t h e i r r i e h t s . 
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The e f f e c t o f a l l that the p l a i n t i f f r e l a t e s i n his 

d e c l a r a t i o n may have been as d i sas t rous as he s a ys , 

but , i f s o , h i s wrongs, i f any, are those o f a s tock ­

ho lde r , which can on l y be enforced through a r e c e i v e r , 

o r , i f he r e fuses t o a c t , then by a s tockho lde r , f o r the 

b ene f i t o f a l l . France on Corpora t ions , ( 2 d ) 107; 

Smith v . Hurd, 12 Met. 371; Green v . V i c t o r Ta lk ing 

Machine Co.,24 F ( 2d ) 378; G e r l i v . S i l k Ass 'n o f 

America, 36 F ( 2d ) 959; S e i t z v . Michae l , 148 Minn.80. 

Judgment a f f i rmed w i th c o s t s . 


