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The appellant is the owner of & lot of ground fronting about
324 feet on Granada Avénue in the City of Baltimore, and desires to
ereet on the lot sixteen two-story dwelling houses in a continuous
row. The proposed dwellings would each have a width of approximate-
ly twenty feet, would stand forty-five_feet back of the street line
and would have yards in the rear about sixty feet in depth. Permis-
sion to erect the row of bulldings was refused by the Inspector of
Buildings of the City because the lot is located in a district with-
in which the erection of solid rows of houses is prohibited by cer-
tain provisions of the City's Zoning Ordinance. A petition was then
filed in the Baltimore City Court by the appellant for a mandamus to
compel the issuance, by the Mayor and Inspector of Buildings, of a
permit for the construction of the projected row of dwellings. The
answer to the petition averred that the lot in question is included
in an E area district designated in the Zoning Ordinance which con-
tains the following ppovision: :

"In an 'E' area district there shall be reserved on each lot
at least one side yard not less than ten feet wide, except in cases
where, because of the size and/or shape of any lot or tract, such
requirement cannot be complied with or would render such lot or tracF
unfit for use, and in such cases the Board: of Zoning Appeals may reQi
duce the requirement as it may deem reasonable and proper”.

As explained in the answer, it was because the appellant's plans
did not provide for the side yards requiréd by the provision just
quoted that the permit applied for was refused. The effect of such
a provision, as applicable to the prescribed zone areas, is said by
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the answer to be promotive of the public safety, health and morals
by preventing an increase in the density of population and thereby
reducing fire and traffic hazards, avoiding undue burden upon sewer-
age, transportation and other public facilities, and improving, with
reference to light and air, and in other respects, the living condi-
tions of the people. A demurrer to the answer was overruled and the
petitioner having declined to plead further, & judgment was entered
for the defendants. The appeal is from that judgment.

The Zoning Ordinance of Baltimore was enacted, as 1t recites,
for the purpose of establishing "a general zone plan which will in-
sure a fair and adequate division of light and air among buildings,
protect the residence districts, prevent congestion, lessen the fire
hazard, increase industrial and commercial efficiency, conserve prop-
erty values and direct the building of the city in accordance with
a comprehensive plan for the use and development of all parts of the
city". Three systems of zoning were created by the ordinance. One
wés mede the basis of regulations as to the uses of property. Another
was designed to serve the purposes of provisionsas to the height of
buildings thereafter erected. The third, which is the one involved
in this proceeding, is intended to be applied in the regulation of
future building construction with respect to the lot ares to be oc-
cupied. There are six series of area districts, designated as 4, B,
C, D, E and F, into which the ordinance divides the territory within
the City's boundaries. The proportion of the individuasl lot area
allowed to be covered by subsequently erected bulldings ranges from
70%4 for interior lots and 85% for corner lots in A area districts,

to 25% or 30% in F areas:. In the E areas30% or 40% of a lot may be
: . e -



covered by a building. No side yards are prescribed except in the

E and F areas,which are located in the outlying sections of the City,
as shown by the map used at the argument. A large part of the unde-
veloped land within the eity limits appears to be included in the

E area districts. The map shows that the E areas form a zone which
completely encircles the City except as to a part of its water front.
One of the most important purposes of the Zoning Ordinance is to
regulate building expansion of the City over the open area available
for its development. The question is whether, in aid of such a pur-
pose, the City could validly impose the building restriction of which
the appellant complains.

It is clear that such a limitation cannot be placed upon the
exercise of the property owner's rights except for the protection
or promotion of some public interest which justifies the exercise of
the police power. In regard to any purpose within the proper scope
of that power, the City of Baltimore has been invested with the full
measure =md dmgxmz of the authority which the State itself could ex-
ert. Charter of Baltimore, Art. 1, Sec. 18. Rossberg v. State,

111 Md. 394; Osborne v. Grauel, 136 Md. 88. It is not essential

to & decilsion sustaining the ordinance, as to its area provisions,

that its necessity as a police measure shall be clearly demonstrated, @

Unless it can properly be held to have no reasonable tendency to
serve any legitimate purpose of the police power, we cannot right-
fully declare it void. €. & P. Tel. Co. v. Board of Forestry, 125
Md. 6863 Cochrane v. Preston, 108 Md. 220; State v. Hyman, 98 Md.596.

Tn this case there is a conflict between a private property
s %



right and the desire of a great city to regulate its own growth.

The property right should be protected against any'unwarranted in-
vasion, but it should not be permitted to defeat legislation enacted
by the City within the 1limits of its police power for the general
benefit of its inhabitants. The evident design of the provision

for side yards in the outlying zone areas was to prevent the indefi-
nite extension of the City in compact building formation. It was
considered necessary from the standpoint of the public welfare that
there should be some relief in the suburbs from the congested condl-
tions existing in the sections of the City which have become densely
populated. There could be no assurance of such an advantage to the
people of the City if its bullding expansion must be continuously
subject to the unregulated control of private individuals. 1In pro-
viding a comprehensive plan for the future growth of the City the
Zoning Ordinance presumably reflects the éollective desire and judg-
ment of the people of Baltimore with respect to that important pub-
lic interest. The effort of the City to apply the limited measure
of control specified in the ordinance, in regerd to building areas,
should be Jjudicially sustained if it bears a perceptible relation to
any community interest for which the police power, delegated by the
State to the City, can properly be invoked.

In the case of Goldman v. Crowther, 147 ld. 282, in which the
provisions of the Baltimore Zoning Ordinance in reference to the
use of property were held to be invalid, the decision reserved the
question as to the constitutionality of the height and area provi-

sions of the ordinance. Since that case was decided, the Supreme
Court of the United States, W, {1



in sustaining the general validity of the use, height and area
provisions of a zoning ordinance of the village of Euclid in the
State of Ohio, said, in the course of the opinion delivered by lr.
in Euclid v. Ambler Realty Co. ___ U.S. yTx-Lisodi 175,
Justice Sutherland,; "There is no serious difference of opinion
in respect of the validity of laws and regulations fixing the
height of buildings within reasonable limits , the character of
materials and methods of construction, and the adjoining area which
must be left open, in order to minimize the danger of fire or col-
lapse, the evils of overcrowding, and the like. . . . " The pr0v1-
sionsof the Euclid ordinance in regard to building areas are analo-
gous to those which are resisted in the present case. It was said
by the Supreme Court in the Euclid case that the question to be de-
cided as to the validity of the ordinance was the sagggsgth the Ohio
and Federal Constitutions, and consisted of the inquiry whether the
ordinance violated the constitutional protection to the right of
property "by attempted regulations under the guise of the police
power, which are unreasonable and confiscatory". In its discussion
of that guestion the Supreme Court said, in part:

;b%3%1d1n23%:WS are of modern origin. They began in this
countrz/twenty—five years ago. Until recent years, urban life was
comparatively simple; but with the great increase and concentration
of population, problems have developed and constantly are develop-
ing, which require, and will continue to require, additional restric-
tions in respect of the use and occupation of private lands in urban
communities, Regulations,the wisdom, necessity and validity of which,

as applied to existing conditions, are so apparent that they are
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now uniformly sustained, a century ago, or even half a century ago,
probably would have been rejected as arbitrary and oppressive.
Such regulations are sustained, under the complex conditions of our
day, for reasons analogous to those which Justify traffic regulations,
which, before the advent of automobiles, and rapid transit street
railways, would have been condemned as fatally arbltrary and unreason-
able. And in this there is no inconsistency, for while the meaning
of constitutional guaranties never varies, the scope of their appli-
cation must expand or contract to meet the new and different condi-
tions which are constantly coming within the field of their operation.
In a changing world, it is impossible that it should be otherwise.
But although a degree of elasticity is thus imparted, not to the
eaning, but to the application of constitutional principles, stat-
utes and ordinances, which, after giving due weight to the new con-
ditions, are found clearly not to conform to the Constitution, of
course, must fall®,

"The ordinance now under review end all similar laws and regu-
lations must find their justification in some aspect of the police
power, asserted for the public welfare. The line which in this
field separates the legitimate from the illegitimate assumption of
power is not capable of precise delimitation. It varies with circum-
stances and conditions. A regulatory zoning ordinance, which would
be clearly valid as applied to the great cities, might be clearly in-
valid as applied to rural communities. . . . If the validity of
the legislative classification for zoning purposes be fairly

debatable, the legislative judgment must be allowed to control.
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Radice v. New York, 264 U. S. 292, 294, 68 L. ed. 690, 694, 44
Sup. Ct. Rep. 325."
The ordinance provision specially considered in this case
does not prevent the use of the appellant's land for the residence
purposes to which it 1s adapted and proposed to be used, but merely
be reserved
requires that a space for a side yard ba zsszxsx ten feet wide/on
each lot if its size and shape admit of such a reservation without
impairment of its proper utility. In view of the general and system-
atic application of the provision to future building development in
the environs of Baltimore City, there is certainly no element of
arbitrary discrimination or unreazsonable classification involved.
The observance of the house construction plan adopted by the Ordi-
nance would secure and preserve to the City an extensive suburban
zone in which the homes needed for its future increase of popula-
tion would be separated by open spaces enabling their occupants to
enjoy improved ventilation and abundant sunlight. There can be no
question as to the additional pleasure and comfort which would be
thui afforded to those living in the zone of houses separated by the
ara&ﬁﬁhich the ordf%nce provides, and the relation of such a general
plan of municipal development to the public health and safety can
be readily perceived. The separation of buildings has an obvious
tendency to reduce fire hazards, and & freer admission of air and
sunlight to the homes of the City is plainly conducive to the
health of its people.
In considering the area provisions of a zoning ordfﬁnce, in
Wolfsehn v. Burden, 241 N. Y. 308, the Court of Appeals of New York
o e



said: "The open spaces not only tend to minimize the danger. of ,
fire to adjoining buildings and thus a spreading conflagration,

but they also afford-a greater opportunity for access by fire de-
partments to a burning building and thus increase the possibility
of successfully stopping @&« éonflagration before it spreads to
other buildings."

The Supreme Court of Ohio, in Pritz v. Messer, 128 Ohio St. Gﬁé;
the ~ which must be allowed
said: "If a law regulating[air space/in a tenement house has a
reasonable relation to health, we cannot say that a measure which
will save considerable districts for the city in which the air space
is unblocked by massed building construction has no reasonable rela-
tion to health",

Tha fact that it is not feasible to make similar provision
for the central portions of the City cannot besuccessfully urged
by the appellant as a reason why the health and safety of the sub-
urban population should not be promoted. The entire City is con-
cerned in the reduction of fire hazards and the protection of
health in its suburbs.

In the case of Byrne V. Maryland Realty Co. 129 Md. 202, upon
which the appellant places special reliance, a statute requiring
open areas to be reserved between dwellings in a comparatively
small section of Baltimore was held to be unconstitutional. The
opinion referred to surrounding conditions which made it apparent
that the area requirement was not intended to protect the public

health or safety. No question was presented and decided in thaf

case as to the power of the City to regulate its development under

reasonable area provisions of general application. There is conse-
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quently a material distinction between the Byrne case and the one
now in course of decision.

In our opinion the area provision affecting this case is
within the scope of the police power which the municipal government
of Baltimore is entitled to exercise.

The contention is made that the ordinance is rendered invalid
by its provision authorizing the Board of Zoning Appeals to vary
or modify any of its regulations, where there are practical diffi-
culties or unnecessary hardships in the way of its strict enforce-
ment, the expressed purpose being, however, that the spirit of the
ordinance shall be observed. This is said to be an unconstitution-
al delegation of unlimited discretion. In Goldman v. Crowther,

the in gquestion
supra, while such an objection to the delegation of/power/was sus-
tained so far as the use provisions of the ordimance were concerned,
the Court refrained from holding that the objection was available
with respect to the height and area restrictions, but it was said
in the opinion, delivered by Judge Offutt: "It does not necessar-
ily follow that, beceuse the standards and rules provided to con-
trol the exercise of the discretion vested in the board in passing
upon the uses of property are too indefinite, that they are insuf-
ficient to limit and control that discretion when applied to the
location and construction of buildings. For in the one case, the
subject of the discretion is intangible, impalpable and aesthetic,
while in the other it is material and substantial, and its physical
incidents and consequences are capable of being positively and def-

ower of

initely ascertained.” Tge/modification which the ordinance confers
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upon the Board of Zoning Appeals in regard to the provision for

side yards is to vary the dimensions of fhe specified areas only

so far as may be necessary because of practical difficulties or
unnecessary hardships. The dlscretion thus reposed in the Board

was manifestly intended to be exercised for the benefit of the prop-
erty owner. It is a limited discretion and 1s plainly essential to
the prectical application.of the plan prescribed. There is no inva-
. 11dity in such -a delegation of administrative authority. This con-
tglusion is amply supported by thg recent decision in Tighe v. Os-
borne, 150 Md. ___, and by cases therein cited.

Judgment . affirmed with costs.
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It is with some reluctance that I feel constrained to dis-
sent from the very able and brilliant opinion filed by Judge
Urner for the majority of the Court in this case, but since
it presents and promulgates a construction of gertain guaranties
found in the Constitution of this State fundamentally different
from that heretofore given them by this Court, and different
from that which I believe to be sound, I can do no less.

It may be said too that this memorandum is filed in no spirit
of critieism, for no on®;could hold in higher esteem the learning,
the ability, and the high purpose of thé members of this ecourt
who adopted the majority opinion than I do, but is filed solely
as an exposition of the reasons that induced the dissent.

The decision in the case immediately before the court, com-
pare‘hith the theory upon which it is decided,the prineciples of
constitutional construetion which it establishes, and the easy
way in which, as it appears to me, it sets aside prior decisions
of this ecourt, is of little relative importance. It only de-
clares the rights of a single person, but if its reasoning is
to be accepted as the law of this state, then the rights, privi-

leges and immunities of every citizen of the state in so far as



they rest for protection upoyg the Constitution of the State
are profoundly affected.

The real cuestion presented by the appeal is the consti-
tutionality of the "area™ provisions of certain.Ordinances of
Baltimore City collectively constituting whgt is known as the
Zoning Ordinance. The ma jority opinion refers to that Ordi-
nance in very broad and general terms, but to understand the
precise force and meaning of the opinion it is necessary to
refer more specifically to those parts of the ordinance which
the opinioy approves as valid and constitutional legislation.
But before doing that reference may also be made to its purpose
as declared in its preamble as evidence of the extent of the
"police™ power which the municipality undertook through it
to exercise. In that preamble it is said :- "Whereas it
is deemed necessary in order to proteet and promote the public

health, safety, comfort, convenience, brosperity and general

welfare, to establish a general zone plan which will insure

a fair and adeguate division of light and air among buildings,
protect the residence districts, prevents congestion, lessen
the fire hazard, increase industrial and commercial efficiency,

conserve property values and direct the building of the city

in accord with a comprehensive plan for the use and development



of all parts of the city;

Now, thereffore, be it ordained by the llayor and City
Council of Baltimore:™

In pursuance of that purpose the Ordinance "zones"the
city of Baltimore with reference to the use, height and area
of all buildings to be erected therein/ Although the terms
"zone" and "zoning" are used,in fact, as indicated by certain
plats integrated with the Ordinance, it does not contemplate
zoning in the literary sense of that word, but blocks off the
city into a nungg of separated wholly distinet areas ir-
regular in size./shape, having no apparent or necessary relation
to any general plan or scheme of development at all. It divides
the entire city into six area districts, A.B.C.D.E. & F. In
"A" aprea distriect, no dwelling "other than a hotel" may oceu=-
py more than 70% of the area of an interior lot, nor more
than 85% of the area of a corner lot, and behind every building
"except a hotel™ there must be a yard as wide as the building,
and one third of its heighth in depth, and no side yard is nec-
essary.

In "B"™ area district "no dvelling other than a hotel shall

hereafter be erected or altered to accommodate or make provi-

Sion for more than eighty families on any acre of land, nor



more than a proportional number of families on a fractional

part of any acre of land,y and in that area in'all blocks where
ninety per cent or more of the frontage of blocks between inter-
secting streets, "but exeluding the frontage along the side

line of a corner lot, is now improved with buildings for which
front yards are provided, the depth of front yards of the
buildings now existing shall be the depth of front yards required
for future buildings".

In "C” area no building used "in any part" for residence
purposes “other than a hotel™, shall oceupy more than 60% of an
interior or more than 75% of a ceorner lot. In this area
"multiple dwellings are allowed", but no dwelling shall be
constructed excepting hotels which will accommodate more than
eighty families to the acre, and all buildings must have front
yards varying in their dimensions according to the width of
the street, or the prevailing dimensions of the lots in the
block in which therbuilding is to be located. Where fifty
per cent of the frontage in a given block is improved by
buildings having front yards, the depth of such yards shall be
the standard. But where not more than twenty per cent of the
frontage is improved by buildings having no front yards the

front yards of buildings to be erected shall be 20% of the

depth of lots on that frontage in depth, not necessarily ex-



ceeding thirty feet.

"In "D" area district no building must occupy more than 50%
of the area of an interior lot or more than 65% of a corner
lot. liultiple dwellings must have a minimum space of five
feet along their side lines, no dwelling shall beerefted to
accomnodate more than forty families +to the acre, and front
yards in that area must conform to the requirements prescribed
for "C" area district.

"In E" area "no building hereafter erected shall occupy
more than thirty per cent.of the area of an interior lot
nor more than forty per cent. of the area of a corner lot" and
"In an "E" area district there shall be reserved on each lot at
- least one side yard not less than ten feet wide, except in
cases where, because of the size and/or shape of any lot or
tract, such requirement cannot be complied with or would ren-
der such lot or tract unfit for use, and in such cases the
Board of Zoning Appeals may reduce the requirement as it may
deem reasonable and proper". No buildings to accommodate more
than sixteen families to the acre shall be built; the front
yards of houses on lots of 100 feet fronting on fifty foot
streets shall be twenty five feet deep, and as the street be-

S
comew wider the depth of the yard decreases in the ratio of one

foot to five, and where the average depth of the lots is be-



tween 100 and 125 feet the front yards must be thirty feet
deep, and where they are over 125 feet deep, the front yards
must be thirty five feet. In other cases the front yards must
conform to the requirement provided for area "C®,

In "F"™ area "district no building hereafter erected shall
occupy more than twenty five per cent. of the area of an in-
terior lot nor more than thirty per cent. of the area of a
corner lot" ""#nd in & residence district on a lot occupied by
a semi-detached dwelling there shall be at least one side
yard not less than fifteen feet wide, and on a lot occupied
by a detached dwelling there shall be two side yards, each
‘pf which shall be not less than ten feet wide. No more than
six families may be housed on an acre, rear yards are to be
more than forty per cent. greater than in ™A™ area, semi-de-
tached dwellingsshall have side yards not less than fifteen
feet wide, detached dwellings shall have two side yards each
not less than 10 feet wide, and front yards must conform to
the requirements provided for "E" area. L

In respect to € area the Board of Zoning Appeals/"ilthorize
the construction of a building on such parcel of land with the
required depth of front yard reduced to an extent necessary

to secure an appropriate improvement thereof." In C and D

areas unenclosed porches may projeect not more than five feet



into the front yard, but in E and F areas they may project

ten feet. Where there are practical difficulties or un-
necessary hardship in the way of carrying out the strict jetter
of this ordinance and the maps which 2re a part hereof, the
Board of Zoning Appeals shall, with the concurring vote of

five members, have the power‘in passing upon appeals,to vary

or modify any of the regulations or provisions of this ordi-
nance, relating to the use, construction or alteration of
buildings or structures or the use of land, so that the spirit
of the ordinance shall be observed, publiec safety and welfare
secured and substantial justice done. The rule that the

Board of Zoming aAppeals shall follow in deciding the various
questions referred to in this ordinance, shall be the protee-
tion of living conditions as far as reasonable or the pre-
vention of serious injury to the appropriate use of neighboring
property.™ The Ordinance further provides that "it shall be
unlawful to use or permit the use of any building or lam or
part thereof hereafter created, erscted, altered, changed or
converted wholly or partly in its use or structure until a
certificate of occupancy to the effect that the building or
land or the part thereof so created, erected, altered, changed
or converted and the proposed use thereof, conform to the pro-
visions of this ordinance, shall have been issued by the Zoning

Commissioner.”



The word "distriet™ used in these area provisions of the
Ordinance is quite inaccurate and wholly misleading. A4s used
in the Ordinance it gight well give the impression that a given
“area district™ is a single piece, parcel or tract of land,
whereas the plat which is a part of the Ordinance shows it tozﬁ&
a group of separate independent pércels of land no¥ connected in
any way; scattered here and there over the whole city, and
designated with no apparent relation to any standard, guide or
plan, other than the legislative will.

The theory that such regulations have any actual or real
relation to what is known as the police power of the state
is manifestly untenable XX® unless the enhancement of the
value of the property of one citizen at the -@xpense of another
is a legitimate exercise of that power.

To attempt at this time and in this connection any elabor-
ate review of the cases defining the police power is unneces-
sary and wholly unprofitable. 4Although not susceptible of any
narrow or precise definition, the actual power itself his-
torically treated is very well understood @verywhere and by all
courts, and there is usually little difficulty in testing its

application in a given case. It is only where its application

is complicated by considerations of expediency or convenience,



that the term "police power" has recently been broadened so as
to afford an adequate escape from constitutional prohibitions

which cannot otherwise be amended without difficulty and in-
convenience and as thus used it can neither be defined nor lim-
ited. Because until occasion arises to invoke its application

it is impossible to say how far it must be stretched to meet

the requirements of some act or measure contrary to constitutional
prohibitions. Few attacks on constitutional guaranties are
attempted which are not based upon that view of the police power,
Which is XODGbnpxhox that wiew. any constitutional provision which
confliets with the publie "convenience", "comfortr"prosperity"'or
"general welfare"can be disregarded, ang gzery statute or ordi-

nance adopted by a legislative body to regulate conduet or the
use of property must be conclusively presumed to be in further-
ance either of the publiec convenience, comfort, prosperity or
general welfare, 8o that = every Ordinance or statute whether in
confliet with a written constitution or not, is valid.

That view of the police power has never obtained in this
state, although it has been widely accepted elsewhere, but the
uniform policy of this court heretofore has been to treat the

constitution as an actual and tangible limitation upon the power
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of the people, the courts, the legislature and the executive
to invade the rights of the individual, but it seems to me
that it must be adopted now if the Ordinance under considera-
tion here is to be sustained.

Under that ordinance six different tracts of ground, owned
by six different persons, but similar in their topography, in
their relation to publie highways, in the developmemt and im-
provement of the adjacent territory, in the advantages of fire,
police, and sanitary protection available, may be arbitrarily
and without any reason except the.legislative will be classified
as lying respectively within "A™, "B", WCH, "DH, MEW gng "PT apeasg,
S0 that while the owner of one of these tracts may cover seventy

five per cent. of it with a dwelling the owner of another may

while:
only use twenty five per cent. of it for that purpose;}%he

owner of one lot may house eighty families on an acre of ground,

whéle
xxixickx the owner of another may only house six;’%he owner of one

lot must provide front,side and rear yards, while the owner
of another need only provide a rear yard. Such regulations
have no visible relation to the public health, safety or marals,
but have a wholly different purpose, and are designed as the

ordinance itself states to effect a scheme which will in the
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Judgment of the lMayor and City Council promote the publie cém-
fort, convenience, prosperity, and general welfare, and con-
serve property values. Heretofore the only limitation upon
the use of private property, has been that the owner thereof,

should not so use it as to imperil the public safety, health

or morals. 4And the right to so use rroperty has been regard-

ed as a tangible property right within the protection of such
constitutional guaranties as are found in Article 23 of the
liaryland Declaration of Rights, and Art. 3 sec. 40 A, of the
Maryland Bonstitution, for property without the right to use
it is valueless. And in speaking of those provisionsiof the
Constitution this Court said in Arnsperger vs. Crawford, 101

1d., 251 et seq.:- "Section 40 of Art. 3 of the Constitution

of laryland provides:- *The General Assemblyyshall enact no law
authorizing private property to be taken for public use,without
Just compensation, as agreed upon between parties, or awarded
by a jury, being first paid or tendered, to the party entitled
to such compensation,' and Art. 25 of the Declaration of
Rights, declares, that 'no man ought to be taken, or imprisoned,

or disseized of his freshold liberties or privileges, or out-

lawed, or exiled or in any manner destroyed or deprived of his
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life, liberty, or property, but by the judgment of his peers

or by the law of the land.' There is no prohibition in express
terms against taking private property for private use, to be
found either in our Constitution or Declaration of Rights, nor
can it be justly held that any is needed, although such a pro-
hibition is contained in the Constitution of slabama, Colorado,

Georgia, Louisiana and Missouri. The implied prohibition
contained in see. 40 of Art. 3, is too clear to be gquestioned.®**
And Judge alvey in New Central Coal Co. Vvs. Georges Creek Coal

Co., 37 Md. 559, said, 'This Constitutional prohibition is but

declaratory of the previously existing universal law which

for bids the arbitrary gnd compulsory appropriation of any man's

property to the mere private use of another, emen though the com-

pensation be tendered.’

It has never been anywhere held that this can be done, so

that our only inquiry here is whether this particular use is a

'public use', within® the meaning of the Constitution. When
this is determined, the question before us is solved, and all

the authorities hold that whether a use is public or private,

is a question not for the Legislature, but for the Judiciary.
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Lewis on Fminent Domain, sec. 158. New Central Coal Co. V.

Georges Creek Coal Co. 37 ld. 560., The Legislature cannot

make a particular use, either publie or private, merely by so
declaring it. If it could do so, 'the constitutional restraint

would be utterly nugatory', as was said in the case last cited.”**

There will be found two different views of the meaning of

these words which have been taken by the Courts; one, there
must be a use, or right of use by the public, or some limited
portion of the publie; the other that they are equivalent

to publie utility or advantage. If the former is the cor-

rect view, the Legislature and the Courts have a definite,

fixed guide for their aetion; if the latter is to prevail,
the enactment of laws upon this subjeet will reflect the pass-

ing popular feeling, and their construction, will refleet the

various temperaments, of the Judges, who are thus left free to
indulge their own views of public utility or advantage. We
cannot hesitate to range this Court with those which hold the
former to be the true view.®

But if the Legislature, or the lMayor and City Council as
its delegate, can say to the owner of a lot of ground, "you

cannot erect any dwellings on your property which will cover



14

more than 25% of the area thereof”, or to the owner of an acre
of lan@i;d"you canmnot erect any dwellings on that acre which

will house more than six families”, not that you will thereby
endanger the publie¢ health, morals or safety, but because it

may affect the public prosperity™, then we must adopt the prin-
ciples which this court in Arnsperger vs. Crawford supra de-
nounced, for we hold, first, that whether a use is publiec or
private is a legislative and not a Jjudicisl cuestion, and second,

that any use is publie which is "to public utility or advantage™.
As stated above there is no present necessity for reviewing
the many decisions of this court stating over and over again the

principles recognized in Arnsperger vs. Crawford, since they

are referred to in cases so recent as Goldman vs. Crowther, 147
Md. 282, Tigh§ vs. Osborne 149 lid. Tighe vs. Osborne 150

Md. 452, but it may be noted that beginning with the case of
Byrne vs. lid. Realty Company 129 ld. 210, there hag: been a
series of determined assaults upon the soundness of thes e prin-
ciples, and perhaps the best exposition of the theory and policy
underlying those attacks is to be found in the dissenting opinion
of Chief Judge Bond in Goldm&nyg. Crowther, supra, in which in
part he says:- "The portion of the ordinance with which we

now have to deal is a deliberate effort td separate the business
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of the eity from the dwellings in so far as that is practicable
in an o0ld c¢ity. That is precisely what we are to consider, and
all we are to consider. 4ind we are to decide whether the de-
privation of any owners of so much of their freedom in the con-
trol or use of their properties in order to accomplish that emni
can be considered within the scope of the powers committed to
the government. ™ * * For a long time now,efforts have been made
in the development of new residential areas in the city to
prevent the environment objected to by covenants in deeds, but
this has not proved entirely successful; and, if successful,
restrictions by this means are not entirely desirable, because
they continue and bind the areas to which they are applied
indefinitely in the future, in spite of almost all change, and
S0 may become too burdensome to property owners there in course
of Lime: ®>* ¥ This aversion to the proximity of business
uses may all be without any basis in reason, but it is never-
theless real, and the law cannot disregard the real importance of
the illogical in practical affairs. * * * Upon these consider-
ations, the conclusion of Judge Urner and myself on the first
and main cuestion, whether this ordinance can be said to have

& purpose which it is the function of the government to effec-
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tuate, is that it can be. We take the view that the possibilities
pointed out for improvement in living conditions, and in the

handling of administrative problems, may well have Jjustified
the adoption of the separation of business and the dwelling

places for the future, under the police power, and that this
measure of co-operation required of the ecitizens is one which
the judges cannot say is arbitrary or unnecessarily oppressive.”
In Tighe vs. Osborne 149 ld. 369, Judge Urner in a dissenting
opinion in speaking of the "use™ provisions of Ordinance 334,
said:- "Ordinance No. 534 of the liayor and City Council of
Baltimore is in my opinion a valid enactment. It indicates
no purpose to extend its operation beyond the proper limits
of the police power which the State has authorized the city to
enforce. Adecuate protection of individual rights is afforded
by provisions for administrative investigation and review of the
facts and merits of each case to which the ordinance may apply,
and for a Jjudicial determination as to the legality of any
action by which an interested person may be aggrieved. I see
no justification in the record for the appellant's refusal to
submit her application for a building permit to the processes

of inquiry and decision which the ordinance prescribes.”

But the eontpary view was expressed in Byrne vs. ld.
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Realty Co., supra, in Goldman vs Crowther, supra, and in the
two cases of Tighe vs. Osborne supra. in which cases it was
held that the police power could not be invoked to justify the
invasion of private rights except where necessary to protect

the public health, morals or safety; in Bostoek vs. Sams 95
ld. 400 and Stubbs vs. Scott 127 Md. 86, where it was held that

a mere desire for uniformity in the size and style and use of
buildings, was not sufficient to invoke the police power in
support of regulations designed to secure that uniformity at the
expense of private rights, and in Byrne v. lid. Realty Co.,supra,
Osborne vs. Grdébl:, 136 Md. 92, where it was held that mere
aesthetic considerations were not sufficient to invoke the police
power.
But an examination of the Ordinance demonstrates that it
does the very things which this court in the cases to which we
h?%%ferred 35, said could not legally be done, and in accepting
it as a valid exercise of the police power this court for the
first time in its history recognizes that the police power may
be invoked to support legislation appropriating private property
to a public use without compensation, when considered by the
legislative authority to be for the "public utility and ad-

vantage”.

48 to that view of the power, this court in Arnsperger



18

vs. Crawford supra said "the enactment of laws upon this subjeect
will reflect the passing popular feeling, and their eonstruction
will refleet the various temperaments of the Judges, who are
left free to indulge their own views of publiec utility or ad-
vantage.™ Nor is this case wholly without value as an illus-
tration of the force of that comment.

That the provisions of the Ordinance under réview here do
not have any real relation to the police power according to
the settled and established law of this state is apparent on
the £ ace of it. Provisions that fourteen persons if composing
a single family may live on a single acre of ground, but that
they cannot live there if they compose more than six"families",

or, that eighty families may dwell on an acre of ground on one

side of an imaginary line, while on the other side of it only
six may dwell on an acre, or that h one area the owner may not
erect a dwelling to occupy more than twenty five per cent. of a
given lot, while the owner of a similar lot practically ad ja-
cent to it, but in another "area™ may erect a dwelling to occupy
sixty per cent. of it, that the owner of one lot must provide

& side yard ten f eet wide, while his neighbor owning a lot which
may be adjacent to it need not provide.any have no apparent re-

lation to the publie health, safety or morals, and it would be a
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waste of time to demonstrate the obvinué?flaboring further to.
prove what cannot well be denied. The Ordinance is nothing more
nor less than a vast, comprehensive and complete plan or scheme
of segregation, under which the population of the ¢ity in re-
spect to their dwelling places are graded and classified accord-
: inhabitants
ing to their means. So that in one section they’may dwell
only in dwellings surrounded by yards and gardens and spacious
grounds, while in another they may dwell in houses buflt in
solid blocks. Heretofore that result hes been possible only
by contraet, by incorporating restrictions in deeds, a process
necessarily slow and only occasinnally possible, but with the
adoption of the modern v;ew of the police power, the same re-
sult can be reached immediately and in all cases, and even
existing restrietions where they confliet with the police power
must give way. TFor under that view of it, the mere fact '
that one had covenanted to erect on a given lot a building of
given size and cost would amount to nothing under an ordinance
which prohibited the construction of such a building, by for-
biddingithgzggﬁzusing so much of his lot as was necessary to
comply with his covenant. whether such a poliey is sound, or

whether the plan adopted is demanded by the complexity and the

severe wear and tear of modern conditions is not a judicial
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question, for the courts are to interpret and not to make law.
We have a Constitution and we are bound by it. When it becomes
archaic and a hindrance to progress the people who adopted it
exclusive/ the right to change it is
can change it, for that is their /privilege and/not within the
pover of the courts or the legislature and until it is changed,
it is, or should be the law. That such legislation as this
does invade constitutional rights and guaranties which have
been recognized and respected since Runymede cannot well be
questioned. And indeed so much is conceded in the case of
Fuclid vs. Ambler Realty Co. 71 L.Ed. U.S.R. 175 upon which the
ma jority opinion rests, for in that case the court says "with
the great increase and concentration of population, problems
have developed and constantly are developing which require amd
will continue to require additional restricetions in respeet of the
use and occupation of private lands in urban communities, regu-
lations the wisdom, necessity énd validity of which, as applied
to existing conditions, are so apparent that they are now uniform-
ly sustained, a century ago, or even half a century ago, probably
would have been rejected as érbitrary and oppressive". But the
court in that case goes on to say, that there is no inconsis-

tency inthat, "for while the meaning of constitutional guaran-

ties never varies, the scope of their application must expand




or contract to meet the new and different conditions which

are constantly coming within the field of their operation. ***
But although a degree of elasticity is thus imparted not to the
executing but to the application of constitutional principles,
statutes ™™ which after giving due weight to the new conditions
are found clearly not to conform to the Constitution, of course
must fall". vifficult as it is to follow the reasoning which
permits the appropriation of private property to a publiec use
without compensation while still preserving inviolate and un-
changed the letter and meaning of a constitutional provision
prothting such an appropriation, it is even more difficult to
attribute any real efficiency to any comstitutional guaranty at
all under the rule of construction established by this case.
For it substitutes for the guaranties found in the fixed and
definite language of the constitution, so vaguqfiormulas

"the exigencies arising from new and different conditions", and
tests the validity of legislation by its necessity to meet
changing conditioqo" in a changing world". For the ceourt in
sustaining the Ordinance involved in this appeal predicates its
conclusion upon these propositions, which it assumes, (1) that

the purpose of the Ordinance under consideration is "to regu-

late building: expansion of the e¢ity over the open area availa-
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ble for its development™. (2) that the limitations placed by it
upon the rights of the owners of the property affected can only
be justified by an exercise of the police power, (3) that sueh
property rights conflict with "the desire of a great city to
regulate its own growth™ and should not therefor be permitted
to halt legislation enacted by the city "within the limits of
its police power"™ for the general benefit of its inhabitants,
(4) that the Zoning Ordinance "presumably reflects the col-
lective desire and Jjudgment of the people of Baltimore with
respect to that importaht public interest™ (5) and should be
sustained if it bears any "perceptible" relation to "any
comnunity interest™ for which the police power ca§1§§§Zf€$§’Z;
invoked,

If those propositions are all of them sound, then any
private right whatever may be destroyed by any 1egislation which
bears any "perceptible™ relation to any community interests
for which police power may 562322&2;" be invoked. And since it
quotes with approval language extending the police power to any
matter affecting the public welfare,and treats the "desire of a
great city"™ as eguivalent to the publiec welfare and the Ordinance

this
as conclusive evidence of / desire,it follows that no private

right can be said to be beyond the destructive reach of the
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police power, when it conflicts with the will of the majority of
a legislative body.

While that may be the law elsewhere, the contrary view
was asserted by this Court with great force and clearness in
Byrne vs, Md. Realty Co., 129 Md. 209, and in my opinion this
case cannot be distinguished from that. For with the utmost
deference for the visws of the majority I do not think that
the fact that the present ordinance embraces more territory
than was involved in that case affects the constitutional
principles involved. Nor can I accept the view that the result
in this case can be justified by the theory that the "desire of
a great city to regulate its own growth" bears a "perceptible" rela-
tion to the police power. There are no standards or guides pro-
vided by which the various areas are to be be designated,
limited or selected, but the selection ie committed to the ar-
bitrary and uncontrolled discretion of the Mayor and City Couneil
of Baltimore City, and its judgment is a final and conclusive
fiat which may not be reviewed by any other authority whatever.
To me that seems to be nothing more or less than the appropriation
of private property to public use without just compensation, and
without due process of law. If one purchases a lot intending to
build & home thereon large emough for his needs and after he has
bought it is forbidden to construet such a building thereon, for
no other reason than that the Mayor and City Couneil believe that he
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should build & smaller house, his property is in effeet taken from
him,

It is true that in some cases the @rdinance gives the Zon-
ing Officials the power to set aside in their diseretion its area
provisions but that power is likewise arbitrary, uneontrolled and
unlimited by any guide or standard, and the right of the citizen
to the use and enjoyment of his property has not heretofore been
supposed to rest in the will and diseretion of officisls but in the
positive gueranties of the constitution.

Serious and important as is the determimation of the pre-
cise case before us, the reasons and the rules adopted for deciding
it, are vastly more important. For while in this case the citizen
is only deprived of his property, he may by the same process be de-
prived of any other privilege guaranteed by the constitution, such
as the privilege zmmxaxxmmixky of trial by jury, freedom of speech
and religious freedom, protection against unreasonable search and
seizure, and freedom of the press, which he has been accustomed
to regard as essential to his happiness. Because if any consti-
tutional provision as clear as that which provides that the e¢itizen
may not be deprived of his property without just compensation, may
be set aside by any Act which bears any "perceptible" relation to
the public welfare, and what is the public welfare is to rest
finally in the discretion of a selected body of officials, then no

such provision can be said to offer any real propection to the

citizen in the enjoyment of any right privilege or‘)mmunity. ;’Céziz

/k. el MRace -
T AR



