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We do not f ind i t necessary to discuss w i th any pa r t i cu ­

l a r i t y , the test imony contained in the record of t h i s case . 

There are o e r t a i n outstanding and c o n t r o l l i n g f a c t s , c l e a r l y 

es tab l i shed by the ev idence , which a r e s u f f i c i e n t to enable us 

to d ispose o f the l e g a l quest ion presented by the Appea l . 

Henry Sonneborn, a prominent business man o f Bal t imore 

C i t y died on the E6th day of December, 1917. He had been f o r 

many years engaged i n the c lo th ing manufacturing business , and 

was the founder o f the f i rm of Henry Sonneborn and Company. 

He had been the sen io r member of that f i rm, and the l a r g e r 

part of i t s c a p i t a l had tyeen contr ibuted by him. He had been 

twioe marr ied . He l e f t surv iv ing him h i s second w i f e , Augusta, 

and one son, Henry, a c h i l d of the second marr iage, and two 

daughters, Mrs. Seymour MaiJdelbaum and Mrs. Charles 0 . H u t z l e r , 

the ch i ld ren o f the f i r s t marr iage . Mrs. Hutz l e r died be fo re 

the i n s t i t u t i o n o f these proceed ings . 

The appraised value of the deceased 's e s t a t e , as appears 

by the inventory f i l e d i n the Orphans' Court of Bal t imore C i t y , 

on the 5th day o f A p r i l , 1918, was $641,486. Mr. Sonneborn 

l e f t a Last W i l l and Testament by which, a f t e r c e r t a i n bequests , 

he dev ised and bequeathed h i s e s t a t e to h i s f ami l y , and ap-
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pointed George H. Hut z l e r , h i s grandson, Seymour llandelbaum, 

h i s son- in- law, Siegraund B. Sonneborn, his b ro the r - in - l aw , 

Augustus Sonneborn, h i s w i f e , and Henry Sonneborn, h is son, 

Executors and Trustees o f h is e s t a t e . There i s no question 

i n th i s oase as to the v a l i d i t y or f a i rness of the Wi l l ,wh ich 

was duly admitted to probate and l e t t e r s testamentary granted 

t o the executors above named by the Orphans' Court of Bal t imore 

C i t y . 

The inventory o f the personal e s t a t e was signed by 

a l l the executors and was sworn t o by Mr. Mandelbaum, one of 

the executors as "a t rue and pe r f e c t inventory o f a l l and 

s ingular the Goods and Chat te l s of the said deceased that 

have come to h i s hands, knowledge or possess ion at the t ime 

o f making thereo f ; that what has s ince or sha l l h e r e a f t e r 

come to h i s hands, knowledge or possession he w i l l r e tu rn 

i n an a d d i t i o n a l inventory ; that he knows o f no concealment, nor 

suspects any t o be ; that i f he should he r ea f t e r d i s cove r any 

concealment, or suspect any to be, he w i l l make the R e g i s t e r 

o f W i l l s f o r Balt imore C i t y acquainted therew i th , that the 

same may be inqui red i n t o according to l aw , " In th i s 

inventory no re f e rence was made t o any shares of common 
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stock owned by the t e s t a t o r i n the Henry Sonneborn & Company, 

Incorpora ted , This controversy concerns i t s e l f p r imar i l y , 

and, we may say, e x c lus i v e l y w i th c e r t a i n shares o f t h i s stock 

which was issued under the f o l l o w i n g c ircumstances. 

In the F a l l of 1914, the members of the f i rm of 

Henry Sonneborn & Company decided to incorpora te the bus iness . 

In consequence of the depressed t rade cond i t i ons , due t o the 

war, the business of the f i rm i n tha t year as compared w i th 

the previous year , showed a l o s s o f a hundred thousand d o l l a r s . 

The f i rm had been a l a r g e borrower of money to carry i t s 

bus iness , and a t that time i t was indebted to banks and var ious 

persons to an amount approximating one m i l l i o n , two hundred 

thousand d o l l a r s . The f inancing of the f i rm was in the hands 

o f Siegmund B. Sonneborn, who had beoome the managing partner 

i n 1899, and under whose management the business had expanded 

and prospered . The f inanc ing was done l a r g e l y through New 

York bankers, and in the P a l l of 1914 Siegmund B. Sonneborn 

was adv ised by h i s bankers, that "owing to the war i t might 

be qu i t e poss ib l e that when we went into the market i n January 

and February of 1915 and would be l ook ing f o r our usual m i l ­

l i o n or m i l l i o n and a h a l f o f accomodation in the open market, 



that we would nfct he ab le to s e l l our paper in the open 

market, and that i t would be adv i sab le t o f ind some other 

means to do the f inancing o f the concern" . I t was agreed 

that the bes t and most e f f e c t i v e means to take care of the 

outstanding indebtedness and to prov ide the needed c a p i t a l 

was by the incorpora t i on o f the business and the sale o f 

stook o f the c o rpo ra t i on . Accord ing ly an agreement s igned 

by a l l the p a r t i e s , dated January 9th, 1915, was prepared 

by Mr. Edwin G. Baetj'er which dec lared that i t was the 

d e s i r e and i n t en t i on o f the p a r t i e s there to " t o t r ans f e r 

sa id business to a corpora t ion to be organized by them, and 

t o prov ide such corpora t i on w i th add i t i ona l working c a p i t a l , " 

The agreement prov ided , f i r s t , for the issue of one 

m i l l i o n d o l l a r s of f i r s t p re f e r red 7% cumulative stock, 

redeemable through a sinking fund at the exp i r a t i on o f twe l v e 

y ea r s . The new c a p i t a l was to be represented by t h i s s t o ck ; 

secondly , f o r the issue o f one m i l l i o n d o l l a r s of second 

p r e f e r r ed 7$ s t o ck . The inves ted c a p i t a l o f the par tners 

was t o be represented by t h i s stook which was to be d i s t r i ­

buted among the partners according to t h e i r c a p i t a l aooounts ; 

t h i r d l y , an issue of two m i l l i o n , f i v e hundred thousand d o l l a r s 
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o f common s t ock . This stock was not represented by any 

tang ib l e a s s e t s , but had back of i t only the good w i l l and 

earning capac i t y o f the bus iness . A c e r t a i n number o f these 

shares were to be used as bonus i n the s a l e o f the p re f e r r ed 

s tock , and the remaining shares , which the evidence shows 

to have been n ineteen thousand, three hundred and seventy-

one, were to be d i v ided among the par tners i n accordance 

wi th the f o l l ow ing p rov i s i on o f the agreement: 

"The Common Stock or such por t i on the reo f as remains 

a f t e r making the prov i s i ons above s e t f o r th sha l l be d i v i d e d 

among said partners in accordance with the prov i s i ons o f 

said a r t i c l e s of co-par tnership governing the d i s t r i b u t i o n 

of p r o f i t s , inc luding as w e l l such d i s t r i b u t i o n during the 

l i f e t i m e of Henry Sonneborn as the d i s t r i b u t i o n a f t e r h i s 

death, and so that during h i s l i f e the said shares o f common 

stock may be d i v ided and held by said partners i n the p r o ­

por t ions i n which they a re e n t i t l e d to the p r o f i t s o f said 

f i rm, and a f t e r h i s death the said d i v i s i o n may be changed 

and said common stock d iv ided in the propor t ions to which 

said par tners are e n t i t l e d to the p r o f i t s of sa id f i rm a f t e r 

h i s dea th . " 
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I t i s , t h e r e f o r e , c l e a r that i t was the i n t e n t i o n o f 

Henry Sonneborn; f i r s t , that he should hold h is propor t ion of 

t h i s stock f o r the term of his natural l i f e on ly ; and secondly , 

that a t h is death i t should not c ons t i t u t e a part of h i s e s ­

t a t e , but should be " d i v i d e d i n the propor t ions to which sa id 

par tners are e n t i t l e d to the p r o f i t s of said f i rm a f t e r h i s 

dea th " . 

By an agreement dated January 19th, 1915, signed by 

a l l the pa r tne r s , and by Augusta Sonneborn, the w i f e o f Henry 

Sonneborn, and Camille, K. G. Sonneborn, the w i f e o f Siegmund 

B. Sonneborn, a change was made i n the d i s t r i b u t i o n of the 

common s tock . I t was provided t h e r e i n tha t : 

" A l l of the said shares of second pre f e r r ed stock and 

common stock rece i ved by the co-par tners of Henry Sonneborn 

& Company under and by v i r t u e o f the agreement wi th Henry 

Sonneborn and Company, Incorporated , dated February 19th, 

1915, save the p o r t i o n the reo f sold as a f o r esa id to sa id 

bankers, s h a l l be d i s t r i b u t e d , assigned and t r ans f e r r ed by 

the p a r t i e s here to i n the proport ion and t o the number f o l ­

l owing , that i s to say: 
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Second Pre fe r red Common 
Stook Stock 

Henry Sonneborn 69EO 

Siegmund B. Sonneborn 1 6265 

Moses S. Sonneborn 1574 363E 

Adolph S. Rot en 1 2421 

Jesse M. S. Heineman 625 1210 

Henry Sonneborn, J r . , 875 3843 

Camll le Z . C. Sonneborn 1000 

Augusta Sonneborn • 1000 

9996 19371 

Bach o f said p a r t i e s s h a l l be e n t i t l e d to hold the 

shares above provided to be d i s t r i b u t e d and t r ans f e r r ed to 

them abso lu t e l y as the abso lute , separate and i nd i v i dua l 

proper ty o f each of said p a r t i e s , r e s p e c t i v e l y , and f r e e from a l l 

c la ims of any character of any other par ty h e r e t o ; and each of 

the pa r t i e s here to do hereby r e l e a s e each of the other p a r t i e s 

from any c la im that he might have t o said shares or otherwise 

by v i r t u e of any prov i s i on of sa id par tnersh ip a r t i c l e s or any 

other agreement between said p a r t i e s f i x i n g or r e l a t i n g to 

any d i s t r i b u t i o n o f the partnership asse ts in any other propor_ 



t i o n or p rov id ing fo r a change in the i n t e r e s t of said partners 

i n the event o f the death of Henry Sonneborn or i n any other 

event, i t being intended that the d i s t r i b u t i o n hereby made i s 

a f i n a l one . " 

Mr. Hugo S t e ine r , a member of the Balt imore Bar, had 

been the personal counsel of Mr. Sonneborn for a number o f y ea r s , 

and had drawn h i s W i l l , and a few days a f t e r the t e s t a t o r ' s 

death, read i t to the members o f h i s f a m i l y . He was employed 

by a l l the executors as appears by a p e t i t i o n f i l e d in the Or­

phans 1 Court, t o a id and adv i se them i n the performance of t h e i r 

d u t i e s , Mr. Hutz l e r t e s t i f i e d that shor t l y a f t e r the reading 

o f the W i l l he said to Siegmund B. Sonneborn that he was sur­

pr i sed to l ea rn that no common stock o f Henry Sonneborn & Com­

pany, Incorporated , was included i n a statement o f the asse ts 

of the e s t a t e presented by him, and that he r e p l i e d : "Oh, that 

was g i ven to Augusta and Henry as p a r t n e r s , - — b y that he meant 

h i s s ie j ter , and her son, Henry" , As to t h i s conversat ion , 

Siegmund B. Sonneborn t e s t i f i e d as f o l l o w s : "Mr, Hutz l e r asked 

why did not the old gentleman have any common stock, and I t o l d 

him the common stock had been d i s t r i b u t e d as provided for i n the 

co -par tnersh ip papers, and that Mrs. Augusta Sonneoorn r ece i v ed 
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her share . Henry, his share and I r e c e i v ed one - s i x t e en th . " 

The W i l l was admitted t o probate on the 2nd day o f 

January, 1918, and presumably the executors qua l i f i e d on that 

day, A day or two a f t e r the grant of l e t t e r s , Mr. Hut z l e r r e ­

turned to New York where he r e s i d e s . He said i n h i s test imony 

that " r e a l i z i n g that some i n v e s t i g a t i o n might be needed on my 

part as executor t o v e r i f y the asse t s , I concluded i t was im­

portant to appoint counsel t o a s s i s t me. I c a l l ed upon Blandy, 

Mooney and Shipman, and discussed the matter w i th Mr, Edmund 

L. Mooney"• He r e ta ined Mr. Llooney as counsel , and upon Mr, 

Mooney's recommendation he employed Mr, Farquhar J . MaoRae, a 

Hew York expert accountant, " t o i n v e s t i g a t e the books, e x p e c i a l l y 

i n connect ion with the common 3took" , Colonel Mandelbaum 

employed Mr. Vernon Cook, t e l l i n g Mr. S t e ine r who represented 

a l l the executors in the set t lement of the es ta te " t o go ahead 

and attend t o the e s t a t e and every th ing e l s e connected w i th i t . 

This i s only i n case of l i t i g a t i o n we w i l l have our own counse l . 

Just go ahead wi th the admin i s t ra t i on of the e s t a t e as i f noth ing 

occurred " . l l r . MaoRae came to Balt imore on two occasions and 

made an examination of the books of Henry Sonneborn and Company, 

f o r which he charged ?751.64, On h is f i r s t v i s i t a p r i v a t e 
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l edge r o f the f i rm, which had ceased to e x i s t f o r about three 

y ea r s , could not be found, but was subsequently found and put i n 

h i s possess ion . He had access to and examined a l l the books, 

and par tnersh ip agreements he c a l l e d f o r , inc luding the r epo r t s 

of Haskin and S e l l s , expert accountants, of the cond i t i on o f 

the f i rm for f i v e years p r i o r to the inco rpo ra t i on , and as the 

r e s u l t o f both v i s i t s he t e s t i f i e d that he would not say that 

anything had been concealed or suppressed. 

TJie record conta ins c e r t a i n correspondence between Mr. 

Cook and Siegmund B. Sonneborn i n which Mr. Cook propounded 

c e r t a i n questions r e l a t i v e to matters upon which he des i r ed 

in fo rmat ion . These questions appeared to have been f u l l y and 

f rank ly answered and cop i es o f a l l papers c a l l e d fo r i n the 

possess ion o f Mr. Sonneborn furn ished. 

On August 31st , 1918 George H. Hutz l e r and Seymour 

Mandelbaum, two o f the executors f i l e d a p e t i t i o n i n the Orphans' 

Coufct of Balt imore C i t y aga inst t h e i r three co -executors , i n 

whioh they prayed: 

" ( 1 ) "That each and a l l o f the executors of the e s t a t e 

be required to un i t e i n s ign ing a check for the payment of the 

b i l l of the said Farquhar J. MacRae here inbe fo re mentioned." 
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( 2 ) "That t h i s Court may express ly r a t i f y and approve 

the a c t i o n of your p e t i t i o n e r s i n employing and cont inuing the 

employment of the said Farquhar J. HaoRae f o r the purpose o f 

making f u l l i n v e s t i g a t i o n as to the matters here inbe fo re men­

t i o n e d . " 

( 3 ) "That the a c t i o n of your p e t i t i o n e r s i n employing 

counsel and continuing to employ the same to i n v e s t i g a t e the 

matters here inbe fo re mentioned may be express ly r a t i f i e d and 

approved by t h i s Honorable Cour t . " 

( 4 ) "That Siegmund B. Sonneborn, Augusta Sonneborn and 

Henry Sonneborn, J r . , be required to answer t h i s p e t i t i o n w i t h ­

i n some reasonable t ime to be f i x e d by the Court, and to show 

cause, i f any they have, why the prayer o f the p e t i t i o n should 

not be g r a n t e d , " 

I t i s necessary for a c l e a r e r understanding of the 

oase to set out the f o l l ow ing paragrarhs of the p e t i t i o n : 

" ( 4 ) That subsequent to the death o f Henry Sonneborn, 

Siegmund B. Sonneborn caused to be prepared an inventory pur­

po r t ing to se t f o r th a l i s t o f the s e c u r i t i e s o f the said Henry 

Sonneborn and that your p e t i t i o n e r s , to t h e i r g reat su rp r i s e , 

d iscovered that according to the sa id l i s t of said Henry Sonne-
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born did not own any o f the shares o f common stock o f Henry 

Sonneborn and Company, Incorporated , although he had o u i l t 

up said business and had o'.vned by f a r the l a r g e s t part o f the 

c a p i t a l o f the f i rm which conducted said bus iness . Upon i n ­

quiry , your p e t i t i o n e r s fur ther l earned tha t the common stock 

o f said corpora t ion was l a r g e l y owned and the co rpora t i on ap­

parent l y c on t r o l l ed by Siegmund B. Sonneborn, Augusta Sonne­

born and Henry Sonneborn, Jr. They further found that when 

said co rpora t i on was formed that the plan of incorpora­

t i o n was that the partners of the f i rm, of whom tnere were sev­

e r a l , r ece i vec common stock of the corpora t i on i n the same propor 

t i o n in which they had th e r e t o f o r e shared in the p r o f i t s o f the 

par tnersh ip and that t h i s p r i n c i p l e had not been fo l lowed in 

the case o f Henry Sonneborn; that although he had rece i ved 

a l a r g e share i n the p r o f i t s o f the partnership and had the 

same ru l e been fo l l owed in h i s case as i n the case o f the others 

he would t h e r e f o r e have rece ived a l a r g e propor t i on o f the 

common stock o f the corpora t ion , that t h i s ru le had not been 

fo l l owed and the common stock which would have come to him 

had he been t rea ted as the other members of the f i rm, had i n 

some way come i n t o the possess ion of Siegmund 3. Sonneborn, 
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Augusta Sonneborn and Henry Sonneborn, J r . , and was claimed 

by them as t h e i r i nd i v i dua l p roper ty . 

5. That the stock in quest ion i s an extremely va luable a s s e t . 

Your p e t i t i o n e r s deemed i t not only r i g h t , but t h e i r duty as 

two of the executors o f the e s t a t e t o make a complete i n v e s t i ­

ga t i on o f t h i s matter , each and al1.. o f t h e i r co -executors being 

pe rsona l l y i n t e r e s t ed in the same and thereby d i s q u a l i f i e d from 

ac t ing for the e s t a t e i n r e f e r ence t h e r e t o . Your p e t i t i o n e r , 

Seorge H. Hutz l e r , who i s a res ident o f New York J i t y , thereupon 

employed Messrs. Blandy, Mooney and Shipman as h is a t t o rneys , 

and yotir p e t i t i o n e r , Seymour Mandelbaum, employed Messrs. 

Haman, Cook, Chestnut and Marke l l , said f irms of a t to rneys 

being asked to co-operate in the matter . They advised your 

p e t i t i o n e r s tha t i t was t h e i r duty as executors to make an 

i n v e s t i g a t i o n as to the t rue ownership of the stock here in ­

be fo re ment oned, which apparent ly should have come t o the 

es ta te of Henry Sonneborn, but in f a c t had go t t en in to the 

possession o f your p e t i t i o n e r s ' co -executors ; that your p e t i ­

t i o n e r s were a lso advised that i t was proper that an examination 

should be made by an accountant of the books of the f i rm o f 

Henry Soni-eborn and Jompany and Henry Sonneborn and Company, 

Incorporated , i n order that every d e t a i l in re f e rence to the 
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i ssu ing o f the s tock here inbe fo re mentioned should be orought 

t o l i g h t and f u l l y i n v e s t i g a t e d ; that for that purpose Mr. 

farquhar J . LlcRae, a duly q u a l i f i e d accountant, was employed 

ans that he v i s i t e d the o f f i c e o f Henry sonneborn and Company, 

Incorporated , for the purpose of making an i n v e s t i g a t i o n o f the 

books he re inbe fo re mentioned. He was r e f e r r ed by Mr. Siegmund 

3 . Sonneborn to a Mr. P h i l l i p Hamburger, s ec re ta ry of the c o r ­

po ra t i on , and was l a t e r informed by the said Mr. Hamburger 

that the books of the f i rm of Henry Sonneborn and Company had 

been destroyed from time to t ime, were not in ex i s tence or 

could not be found, with the except ion of two small books 

subsequently produced by Br. Hamburger, one o f which contained 

s t a t i s t i c a l records o f the c a p i t a l o f the company from 1893 

to 1915, balance sheets o f the f i rm at the end of the f i s c a l 

pe r i ods ware a l so found among the r e c o r d s . 

6. Such examination as Mr. McRae was able t o make a lso 

d i s c l o sed that there was another corpora t ion known as the 

Sonneborn Rea l ty Company, which owned the land and bu i ld ings 

occupied by Henry Sonneborn and Company, Incorpora ted , and 

was r e c e i v i n g a very l a r g e renta l f o r the same, that the sa id 

Sonneborn Rea l ty Company was apparent ly owned by Siegmund B. 
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Sonneborn and other members of the old f i rm, to the exc lus ion o f 

Henry Sonneborn, who had apparent ly been g iven no i n t e r e s t 

whatever t h e r e i n . 

7. Subsequent to the examination o f Mr. McRae, counsel 

f o r your p e t i t i o n e r s submitted a number o f w r i t t e n i n q u i r i e s 

to Mr. Siegmund B. Sonneborn, and one of these i n q u i r i e s r e ­

l a t ed to the des t ruc t ion of the books of the old f i rm and was 

f o r the purpose o f a sce r ta in ing why, when and by whose order 

such des t ruc t i on occurred. In r ep l y to t h i s Mr. Siegmund B. 

Sonneborn s ta ted that the e s s e n t i a l books had not been des t royed , 

that at the t ime o f Mr. McRae's examination some o f the books 

could not be found, but that they had subsequently been l o c a t e d , 

and that a l l of the e s s en t i a l books were now a v a i l a b l e running 

back fo r a per iod of severa l y ea r s . Your p e t i t i o n e r s the r e ­

upon requested Mr. McRae to resume and continue h i s i n v e s t i ­

ga t i on with the a id of the newly d iscovered books. About 

the same t ime the said Mr. McRae presented a b i l l f o r h i s ser ­

v i c e s i n connect ion with h i s f i r s t examination, amounting to 

seven hundred and f i f t y - o n e d o l l a r s and s i x t y - f o u r cents 

( $751 .64 ) ; that your p e t i t i o n e r s b e l i e v ed t h i s b i l l was a 

reasonable and proper one and that the same should oe paid by 
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the e s t a t e . They presented to t h e i r co-executors f o r payment 

and the co -executors , ac t ing through t h e i r personal counse l , 

Mr. Sylvan H. Lauchheimer, dec l ined to pay said b i l l . 

8 . Your p e t i t i o n e r s are advised that the said b i l l o f the 

sa id Br. MoRae i s a proper charge aga inst the e s t a t e , that the 

s e r v i c e s rendered by him were necessary and proper s e r v i c e s , 

that the executors , other than your p e t i t i o n e r s , were, by reason 

o f t h e i r personal i n t e r e s t in the matter concerned, abso lu t e l y 

d i s q u a l i f i e d from ac t ing the r e in and tha t i t was the r i g h t and 

the duty o f your p e t i t i o n e r s to make the i n v e s t i g a t i o n as to 

s e c u r i t i e s which apparent ly should be in the e s t a t e , but which, 

as a matter o f f a c t , are found to be i n the hands o f your p e t i ­

t i o n e r s ' co -executors , and that i t i s t h e i r fur ther duty to 

continue said i n v e s t i g a t i o n so as to cover the books which are 

now said t o have been d iscovered and which were former ly said 

to have been des t royed . " 

An answer was f i l e d , and a hearing had at which the t e s t i ­

mony appearing in t h i s record was taken. On the 18th day o f 

December 1918, the Orphans Court passed the f o l l ow ing order 

from which Augusta Sonneborn, Henry Sonneborn, J r . , and 

Siegmund B. Sonneborn, Executors, and Augusta Sonneborn and 
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Henry Sonneborn, J r . , i n d i v i d u a l l y , a p p e a l e d ; 

"The p e t i t i o n o f George H. Hutz ler and Seymour Mandelbaum, 

f i l e d Aug. 31st , 1.18, coming on to be heard, the p lead ings 

were read, test imony taken and argument o f counsel heard. 

And i t i s thereupon ordered t h i s 18th day of December, 

1918, that a l l the prayers o f said p e t i t i o n be and hereby are 

granted , that the b i l l o f Farquhar J . MacRae f o r seven hundred 

and f i f t y - o n e d o l l a r s and s i x t y - f o u r cents ($751.64) be paid 

out of the e s t a t e , and that the continued employment of said 

MacRae and the employment of counsel as prayed in sa id p e t i ­

t i o n are hereby r a t i f i e d and approved the cos ts to be paid 

by e s t a t e " . 

There i s nothing in the record to suggest tha t the ap­

p e l l a n t s v/ere g u i l t y of bad f a i t h , or that they or e i the r o f 

them had concealed any part o f the e s t a t e of the t e s t a t o r . 

There i s no charge that Mr. Sonneborn was incompetent to exe­

cute the agreements o f January 9th and January 19th, 1915, or 

that he was induced to s ign them by fraud, undue in f luence , or 

misrepresentat ions o f any k ind. The appe l lants never withheld 

any in format ion from the a p p e l l e e s . A l l o f the books and 

w r i t t e n documents and other f a c t s r e l a t i n g to the es ta te o f 
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the testat<Mf were open to the appe l l e e s , but they made no app l i c a ­

t i o n f o r t h i s in format ion, p r i o r to the employment of counsel . 

Without consu l t ing wi th t h e i r co-executors and without t h e i r 

knowledge they employed counsel and i n s t i t u t e d an i n v e s t i g a ­

t i o n which d i s c l o sed no fac ts which they could not have known 

without i t , and which r e su l t ed , or can r e su l t so far as we are 

ab le t o see in any bene f i t to t ; e e s t a t e . Such i n v e s t i g a t i o n 

as was made,— was based upon no charges o f wrong doing against 

any one, and so far as we can see i t s fur ther continuance a t 

the expense of the e s ta t e would be an unnecessary and use l ess 

expendi ture . 

.There the re i s no necess i t y f o r the employment of counsel 

and the i n s t i t u t i o n o f proceedings , as appears to be the 

case from t h i s record , counsel f ees and other expenses w i l l 

not be a l lowed out o f the e s t a t e . In Ward v s . Koenig, 106 Md. 

433, i t was said t h a t : - "Where counsel are employed by admin­

i s t r a t o r s , and render p ro f e s s i ona l s e r v i c es under such employ­

ment, the admin is t ra tors are e n t i t l e d to be a l lowed reasonable 

oounsel f e e s , paid or t o be pa id . ' A f t e r l e t t e r s have been 

issued, i t i s conceded that counsel f ees are proper ly a l l owed 

in prosecut ing and defending c la ims, in d ischarge of the du t i e s 
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of the admin i s t ra t i on ' . Ex par te Young, 8 Gril l , 287. And 

t h i s i s so though the s e r v i c es may have proved unsuccessful , 

where there was reasonable ground fo r i n s t i t u t i n g or defend­

ing p roceed ings " . 

An examination of the f a c t s contained in th i s record 

has l ed us to the conc lus ion that th re was no ne c e s s i t y f o r 

the employment o f counsel and the i n s t i t u t i o n o f t h i s p r o ­

ceed ing , and tha t the order appealed from should not have 

been passed, 

A motion was f i l e d to dismiss the appeal upon the ground 

that the order i s not subject t o appeal under the Statutes 

r e l a t i n g to appeals from the Orphans' Courts of t h i s S t a t e . 

This motion must be denied upon the author i t y o f fflater v s . 

weaver 108 Md. 668 wherein i t was held that an appeal w i l l 

l i e from an order of the Orphans' Court d i r e c t i n g an admin­

i s t r a t o r to pay a sum o f money fo r l e g a l s e r v i c e s rendered 

to him or to the d i s t r i b u t e e s of the e s t a t e . 
and 

Order r e v e r s e d , A p e t i t i o n dismissed with c o s t s . 
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Augusta Sonneborn, Henry Sonneborn 
J r . , Seigmund B. Sonneborn. 
Executors of Henry Sonneborn, 

d e e d . , e t a l 

vs. 

Coiiri of appeals 
O I F 

George H. Hutz l e r and Seymour Man-
delbaum, two of the Executors 
o f the e s t a t e of Henry 
Sonneborn, deceased. 

APRIL TERM, 1919 

Mo. 11 

J^JJJJCfll in this case standing ready for hearing, was argued by Counsel for 

the respective parties, and the proceedings have since been considered by the Court. 

It is thereupon, this FOURTEBKTH day of. May, 1919 f h y t h e 

(Eoxtvt Of appeals of ptarnlaild. and by the authority thereof, adjudged and ordered 
° -der o f the 

that the Jrphans Court of Balt imore C i t y , passed in the above e n t i t l e d 

cause, dated the 18th day o f December, 1918, be and the same i s hereby 

reversed and the p e t i t i o n d ismissed, wi th c o s t s . 


