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Frank C. BosToCK AND ED-
GAR M. NoOEL,

\_l
i
CONWAY W. SAMS, SOLOMON - In the Court of Common

H. FREBURGER AND OSCAR |  Pleas of Baltimore City.
LESER, Judges of the Ap-
peal Tax Court of Baltimore |
City. l

Petition For Mandamus.
(Filed 19th March 1902.)
10 the Honorable, the Judge of said Court:

The petition of Frank C. Bostock and Edgar M. Noel.
the latter a resident of Baltimore City, State of Maryland,
respectfully represents unto Your Honor as follows:—

1.

That the said Frank C. Bostock heretofore and on or be-
fore October 22nd, 1901, has leased for a valuable considera-
tion, from a certain William P. Harvey, who is the owner
thereof, a vacant lot of ground, about one hundred and fifty
feet square, situated at the northeast corner of Mount Roy-
al and Maryland Avenues, in Baltimore City; and is now the
tenant in possession thereof with authority from the owner
to erect thereon the building hereinafter mentioned and that
said Frank C. Bostock has entered into an agreement with
the said Edgar M. Noel by which the said Noel has under-
taken, for a consideration, to erect for the said Bostock a
building on the above mentioned vacant lot.

2.

That for the purpose of executing said building agree-
ment, the said Edgar M. Noel heretofore, on October 22nd.
1901, in accordance with an ordinance of the Mayor and
City Council of Baltimore, approved June T7th, 1889, and
which is now codified in Article 50 of the Ordinances of the
Mayor and City Council of Baltimore, contained in the Code
of 1893, the portion of said ordinance herein especially re-
ferred to constituting section 27 of said Article 50, duly
applied to the Appeal Tax Court of Baltimore City for a per-
mit to erect said building, Mt. Royal Avenue being more
than fifty feet in width.

3.

Your petitioners show that sections 27 and 28 of said
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ordinance of June 7th, 1889, as codified in Article 50 of the
Baltimore City Code, are as follows:

*27. Whenever application accompanied by the pay-
ment of the cost of the advertisement provided for in sec-
tion 28 is made to the Judges of the Appeal Tax Court for a
permit or permits to erect any new building or buildings on
any street or avenue of the width of fifty feet or more, the
person or persons making such application shall be required,
before such permit or permits shall be granted, to file with
the Appeal Tax Court a plat accurately describing the piece
or parcel of ground to be improved, giving the front and
depth thereof, its distances from the nearest established
corner of a street, lane or alley, and the number of improve-
ments (if more than one) proposed to be erected thereon:
also an accurate description of the frontage, height, depth,
material to be used in the proposed building or buildings
and the general appearance and cost of same.

23. 1t shall be the duty of the judges of the Appeal
Tax Court to grant such permits on application without
charge, except as hereinbefore provided, and to keep a
record of all permits issued; provided that no such permit
shall be granted unless in the judgment of said judges of
the Appeal Tax Court or a majority of them, the size, gen-
eral character and appearance of the building or buildings
to be erected, will conform to the general character of the
buildings previously erected in the same locality, and will
not in any way tend to depreciate the value of surrounding
improved or unimproved property: and provided further,
that before any such permit shall be granted, at least ten
days notice by advertisement inserted in some daily news-
papers shall be given by the Appeal Tax Court that applica-
tion for such permit has been made. And before any per-
mit shall be granted to erect any building or buildings with-
in the limits of the City of Baltimore, the applicant shall
first satisfactorily prove to the judges of the Appeal Tax
Court that provision has been made for such drainage as the
topography of the ground requires.”

4.

And your petitioners further show that the said Edgar
M. Noel, at the time of applying for said permit, duly filed
with the Appeal Tax Court a plat accurately describing the
piece of ground to be improved by said building, giving the
front and depth thereof, its distances from the nearest es-
tablished corner of a street, lane or alley, and the number of
improvements proposed to be erected thereon; also an ac-
curate description of the frontage, height, depth, material
to be used in the proposed building, and the general appear-
ance and cost of the same; and your petitioners further
show that the said building proposed to be erected by them,
will be erected under the supervision of the Building In-
spector of Baltimore City, and in conformity with all the
building laws of Baltimore City, governing the erection and
construction of said building, a.ng0 that provision has been
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made for all drainage that the topography of the building
requires.

DN

And your petitioners further show that the said Appeal
Tax Court appointed Monday, the 28th of October, 1901, at 3
o’clock P. M. as the time for a hearing of the application for
said permit and any objections or remonstrances against the
granting of the same, and that on said day and at said time,
a number of owners of property in the vicinity of the above
mentioned vacant lot, appeared before the said Appeal Tax
Court, and offered to submit evidence in support of their ob-
]eetlons to the granting of said permit: and your petitioners
also attended and offered to submit evidence, by witnesses
there present, in support of their pph(atmn for said
permit. And your petitioners show that many of the said
parties who attended the said session of the Appeal Tax
Court, were the same parties who are parties complainant
in a bill of complaint for an injunction recently filed in the
Circuit Court of Baltimore City on October 22,1901, entitled
I. Townsend Burden and others, against Frank C. Bostock,
which bill of complaint seeks to obtain an injunction to re-
strain the said Bostock from erecting a building on the said
mentioned lot of ground to be used for the purposes of a
Zoo; and your petitioners further show that the said Appeal
Ta.x Court, at said session, refused and declined to hear any
testimony whatever, either in support of or in objection to
the application for said permit, stating at the time that their
decision in the matter would be entirely governed by their
own knowledge of the facts and advice obtained by them
from the Inspector of Buildings of Baltimore City, and oth-
er officials of the City.

6.

And your petitioners further show that shortly after
said session, said Appeal Tax Court of Baltimore City filed
an order and decision in the matter, refusing to gr: ant said
permit, which order and decision is in the follnwmg lan-
guage:

“In the matter of the application for a permit to erect a
building on Mt. Royal Ave. to be used for the purposes of a
Zoo. The Appeal Tax Court having considered the same
under Ordinances 91 and 92, Approved June Tth, 1889, see
Art. 50, Sec. 27 & 28, page 1037, Baltimore City Code 1893,
which requires that the applicant for a permit to erect any
new building, should among other things file a desc ription
of the improvement to be erected, and that it shall be the
duty of the Judges of the Appedl Tax Court, not to grant
such permit unless, ‘‘the size, general character and appear-
ance of the building or buildings to be erected will conform
to the general character of the buildings previously erected
in the same locality and will not in any way tend to depreci-
ate the value of burmundmg 1mprm'ed or unimproved pmp-
erty.” This language is found in Sec. 28 of said Art. 50
and controls the granting or refusing of said permit.
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As officers of the City of Baltimore, the Judges of the
Appeal Tax Court must perform the duties required of them
as they find them in the Ordinances of the Mayor and City
Council. The important and interesting question, of the
constitutionality or unconstitutionality of the Ordinance
under consideration is one that the Appeal Tax Court cannot
decide. That question can only be passed upon by the proper
tribunal. The Appeal Tax Court must execute the laws of
the City as they are upon the statute books, until they are
repealed or declared null and void. Therefore, if we find
that the proposed building will not conform to the general
character of the buildings previously erected in said local-
ity, and will tend to depreciate the value of surroundin
property. we cannot issue the permit. Upon the plans anc
specifications for this building presented to the Inspector of
Buildings and examined by the Appeal Tax Court, we are of
the opinion that these do not conform to the general charac-
ter of the buildings in the said locality. The use of this
building, when erected, will be for the purposes of a Zoo.
These purposes are among other things to show wild ani-
mals, in reality conducting a continuous circus upon one of
the most beautiful streets in the City of Baltimore. Itisa
matter of almost common knowledge that from this Zoo come
disagreeable noises, unpleasant odors, and but a short time
ago a building used for the same purposes upon this identi-
cal spot was burned down, causing considerable excitement
in that neighborhood from the fear that wild animals would
escape. As the Ordinance above quoted gives the Appeal
Tax Court the authority to act, the application for a permit
made by Edgar M. Noel, builder, for Frank C. Bostock, will
not be granted.

CoNnway W. Sawms, President.”

7

And your petitioners show that it is manifest from con-
sideration of the above set forth order and decision of the
Appeal Tax Court that said Court, in refusing to grant said
permit, have based their refusal solely and only on the ground
that the plans and specifications for the building presented
by your petitioners to the Inspector of buildings, and exam-
ined by said Court, do not conform to the general character
of the buildings in the locality of said lot. The said Court
assigns as reasons for said conclusions the following:

1st. The building, when erected, is to be used for the
purposes of a Zoo.

2nd. These purposes include the showing of wild ani-
mals, and in reality the conducting of a continuous circus.

3rd. That it is a matter of common knowledge that
from a Zoo come disagreeble noises and unpleasant odors.

And your petitioners show unto Your Honor that the
above set forth reasons do not in any way justify the conclu-
sion reached by said Appeal Tax Court in the premises, and
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that in arriving at said conclusion in reference to the general
character of the building proposed to be erected, and whether
or not the same conformed to the general character of the
buildings in the said locality, the said Court had no right to
consider said assigned reasons, and particularly said Court
had no right in passing upon the matter, to consider to what
use or uses the building would be put when erected, and
therefore, your petitioners show that said conclusion, being
based upon reasons which are illegal and invalid, and on
which said Appeal Tax Court had no warrant in law for rely-
ing, the decision itself is in law coram won judice.

And in this connection your petitioners show that the
reasons above set forth relied on by said Appeal Tax Court
have been made the basis of a bill for imjunction recently
filed in the Circuit Court of Baltimore City by I. Townsend
Burden and others, against the said Frank C. Bestock,
which said bill for an injunction the said Frank C. Bostock
has answered, under affidavit, and has moved to dissolve the
prelimi injunction issued thereon by this Honorable
Court. And your petitioners further show that said answer
entirely denies any and all allegations of said bill to the
effect that the said Zoo will constitute a nuisance, and your
petitioners further show that it is entirely competent and
proper for such allegations to be investigated and tried in
said Cireunit Court of Baltimore City, but that the said Ap-
peal Tax Court had no right to try said issues nor to base its
decision in refusing said permit on its conelusion as to said
issues.

8.

And your petitioners further show that even if it should
be determined that the said decision of the Appeal Tax Court
in refusing to grant said permit, is based on reasons which
the said Court had the right and power to consider, and that
their conclusion in the matter is therefore justified by said
reasons, yet nevertheless, it is conclusively evident from
the said order and decision of the Appeal Tax Court in the
matter, that their refusal to grant said permit is based solely
and entirely on that portion of the Ordinance in question,
which provides: * That no such permit shall be granted un-
less in the judgment of said judges of the Appeal Tax Court,
or a majority of them, the size, general character and ap-
pearance of buildjnﬁr buildings to be erected will con-
form to the general character of the buildings previously
erected in the same locality, and will not in any way tend to
depreciate the value of surrounding improved or unimproved
property.”

And your petitioners further show that the said Appeal
Tax Court in basing their refusal to grant the said permit
upon said portion of said ordinance, wrongfully refused to
grant said permit, because your petitioners show that they
are advised and believe, and therefore aver that said por-
tion of said Ordinance is illegal and invalid, and of no force
or effect in law, in.that,—

-
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1st. The Mayor and City Council of Baltimore City had
no power or authority to enact such a provision, and that
said portion of said ordinance is therefore witra wires and
void.

2nd. That at the time of the passage of said Ordinance,
there was no Statute of the General Assembly of Maryland
in force authorizing the passage of the above set forth por-
tion of said ordinance, nor has the passage of said ordinance
ever since been ratified by any act of the General Assembly
of Maryland.

3rd. That even if there had been such Statute author-
izing or ratifying said ordinance, yet nevertheless, the same
would have been void and illegal in that the same is uncon-
stitutional, in that it deprives a citizen of Baltimore City of
his property without due process of law.

4th. And that said portion of said ordinance is void,
illegal and unreasonable in that it commits to the said Ap-
peal Tax Court unlimited and unbounded discretion in grant-
ing or refusing said permits, and does not undertake to pro-
vide any general rules or regulations limiting the exercise
of said discretion by the said Appeal Tax Court.

9.

And the said Edgar M. Noel has also, by his attorneys.
tendered to the said Appeal Tax Court the cost of the adver-
tisement of the notice in connection with said application
provided for by the above set out section 28 of said ordi-
nance, but said Appeal Tax Court refused to receive the
same, and waived payment thereof, stating they would not
grant said permit even though the costs of advertisement of
said notice were paid to it, and even if said notice had been
advertised, as required by said Ordinance.

10.

And your petitioners further show unto your Honor
that in-as-much as they have in all respects duly complied
with the provisions of said Ordinance which are valid, and
all laws and ordinances relating thereto, and have duly ap-
plied for said permit in conformity with the valid provisions
of said Ordinance, and in view of the fact, as aforesaid, that
said permit has been wrongfully refused by the said Appeal
Tax Court, therefore your petitioners are advised and aver
that they are entitled of right to have from this Honorable
Court a writ of Mandamus directed to the defendants re-
quiring them to issue said permit for the construction and
erection of said building in accordance with the application
therefore made by your petitioners.

1.

And your petitioners further show unto your Honor that
promptly after the refusal of the said Appeal Tax Court to
grant said permit, your Petitioners filed theirBill of Complaint
in the Circuit Court of Baltimore City praying for a writ of
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injunction against the said Judges of the Appeal Tax Court
of Baltimore City and the acting Marshal of Police of Balti-
more City and others to enjoin them from interfering with
your petitioners in the construction and erection of said
building, to which Bill of Complaint a demurrer was filed by
the several defendants, and which demurrer has been sus-
* tained by said Circuit Court of Baltimore City, and said Bill
for Injunction dismissed without prejudice on the 18th day of
March, 1902, on the ground that the proper remedy of your
petitioner, if any, in the premises was by petition for a Man-
damus : and your petitioners further show that there is no
appeal provided by law or ordinance from the action of the
said Judges of the Appeal Tax Court in refusing said per-
mit, nor is there any other remedy for your petitioners in
the premises other than by the writ of Mandamus.

Wherefore your petitioners pray that the writ of Man-
damus may be issued by this Honorable Court directed to
the said Conway W. Sams, Solomon H. Freburger and Oscar
Leser, Judges of the Appeal Tax Court of Baltimore City
directing and commanding them to issue to the said peti-
tioners, and particularly the said Edgar M. Noel, a permit
for the erection of the building on said vacant lot of land.
according to the plans and specifications filed with the appli-
cation for said permit.

WiLLiam J. O'BRIEN, JR.,
GANS & Hamax,
Attys for Petitioners.

STATE OF MARYLAND,
(ity of Baltimore, xx:

I hereby certify that on this 19th day of March, 1902,
before me, the. subscriber, a Notary Public of the State of
Maryland, in and for the City of Baltimore aforesaid. per-
sonally appeared Edgar M. Noel, one of the above named
petitioners, and made oath in due form of law that the mat-
ters and facts set forth in the foregoing petition are true as
therein stated to the best of his knowledge and belief. As
witness my hand and notarial seal.

Howarp D. Apawms,
| Seals | Notary Public.
o place 1

Upon the foregoing petition and atfidavit it is this 20th
day of March, 1902, by the Court of Common Pleas of Bal-
timore City, ordered that the defendants therein named
show cause, if any there be, on or before the 31st day of
March, 1902, why a writ of Mandamus shall not be issued as
prayed for in said petition, provided that a copy of this or-
der be served on said defendants or the City Solicitor of
Baltimore City on or before the 22nd day of March. 1902.

J. UPSHUR DENNIs.
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Answer of Respondents.
Filed 22d of March, 1902.

FranNK C. BosToCck, AND ED-
GAR M. NOEL,
7N, ! . . .
' In the Court of Common
Conway W. Sawms, SOLOMON

. Pleas of Baltimore City.
H. FREBURGER AND OSCAR

LEeSER, Judges of the Ap- | Mandamus.
peal Tax Court of Baltimore |
City.

To the Honorable, the Judge of said Court:

The Answer of Conway W. Sams, Solomoa H. Frebur-
ger and Oscar Leser, Judges of the Appeal Tax Court of
Baltimore City, in obedience to the Order of this Honorable
Court, passed on the 20th of March, 1902, in the above
entitled cause, for cause why the writ of mandamus should
not issue as prayed for in the petition of the plaintiffs, re-
spectfully shows:

i1

These respondents do not admit that the said Frank C.
Bostock has heretofore leased, for a valuable consideration,
from a certain William P. Harvey, alleged to be the owner
thereof, a vacant lot of ground about one hundred and fifty
feet square, situated at the northeast corner of Mt. Royal
and Maryland Avenues in Baltimore City, but require full
proof of such lease and the production of the agreement
therein referred to. Nor do they admit that the said Frank
(. Bostock has entered into an agreement with the said Ed-
gar M. Noel, by which the said Noel has undertaken, for a
consideration, to erect for the said Bostock a building on the
above mentioned vacant lot, but demand full and legal proof
thereof, and the production of such agreement, if in exist-

ence.
2.

These respondents admit that the said Edgar M. Noel,
on or about October 22, 1901, in accordance with an ordi-
nance of the Mayor and City Council of Baltimore, approved
June 7, 1889, now codified in Article 50 of the ordinances of
the Mayor and City Council of Baltimore and contained in
the Baltimore City Code of 1893, applied to the Appeal Tax
Court of Baltimore City for a permit to erect a building on
Mt. Royal Avenue, alleged to be more than fifty feet in width.

3.

These respondents admit that Sections 27 and 28 of said
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ordinance of June 7, 1889, as codified in Article 50 of the
Baltimore City Code are as follows:

*27. Whenever application accompanied by the pay-
ment of the cost of the advertisement provided for in seetion
28 is made to the Judges of the Appeal Tax Court for a per-
mit or permits to erect any new building or buildings on any
street or avenue of the width of fifty feet or more, the per-
son or persons making such application shall be required,
before such permit or permits shall be granted, to file with
the Appeal Tax Court a plat accurately desc -ribing the piece
or parcel of ground to be improved, giving the “front and
depth thereof, its distances from the nearest established
corner of a street, lane or alley, and the number of improve-
ments (if more than one) proposed to be erected thereon:
also an accurate description of the frontage, height, depth.
material to be used in the proposed building or buildings
and the general appearance and cost of same.”

©28. It shall be the duty of the judges of the Appeal
Tax Court to grant such permits on application, without
charge, except as hereinbefore provided. and to keep a record
of all permits issued: provided, that no such permit shall be
granted unless in the judgment of the said judges of the Ap-
peal Tax Court, or a majority of them, the size, general char-
acter and appearance of the building or buildings to be
erected, will conform to the general character of the build-
ings previously erected in the same locality, and will not in
any way tend to depreciate the value of surrounding im-
proved or unimproved property: and provided further. that
before any such permit shall be granted. at least ten days’
notice by advertisement inserted in some daily newspapers
shall be given by the Appeal Tax Court that application for
such permit has been made. And before any permit shall
be granted to erect any building or buildings within the lim-
its of the city of Baltimore, the applicant shall first satisfac-
torily prove to the judges of the Appeal Tax Court that pro-
vision has been made for such drainage as the topography
of the ground requires.™

But these respondents aver that in addition to the afore-
said sections of Article 50 of the Code, there are sections 24,
25 and 26, relating to permits for the erection of buildings
in the City of Bdltumne which sections are as follows:

*24. Tt shall not be lawful for any person, without a
permit from the Appeal Tax Court, to erect within the lim-
its of the city, any building upon a new foundation, whether
in connection with an existing building or not, or to pull
down any old building or part of a building to the ground.
and build upon the old foundation, or to put an additional
story upon any building or part of a building by increasing
the height of the walls: and any person or persons who may
build within the city of Baltimore shall be required to take
out a permit for each and every house he or they may pur-
pose to build.”
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“25.  All persons receiving permission for the erection
of any special improvements from the City Council, shall,
before commencing the erection of the same, obtain the en-
dorsement of t,hengppeal Tax Court on said permit.”

*26.  Any person or persons offending against the two
preceding sections shall be subject, to a fine of not more than
twenty dollars and not less than five dollars, and it shall be
the duty of the bailiffs employed in the collector’s office to
attend to the collection of such fines.”

4.

These respondents admit that the said Edgar M. Noel,
when applying for said permit, filed with the Appeal Tax
Court a plat describing the piece of ground to be improved
by said building, giving the front and depth thereof, its dis-
tances from the nearest established corner of a street, lane
or alley, and the number of improvements purposed to be
erected thereon, and also a description of the frontage,
height, depth, material to be used in the proposed building
and the general appearance and cost of the same; but these
respondents aver that it is not material to the inquiry here
presented whether the petitioners purposed that the build-
ing which was to be erected, according to the plans pre-
sented, was to be erected under the supervision of the Build-
ing Inspector of Baltimore, and in conformity with all the
building laws of Baltimore City governing the erection and
construction of said building. These respondents admit the
allegation in the fourth paragraph of said petition that the
petitioners gave assurance to the Appeal Tax Court that
provision had been made for all drainage that the topogra-
phy of the ground required.

.

These respondents further answering say, that the said
Appeal Tax Court appointed Monday, the 28th day of Octo-
ber 1901, at three o'clock P. M., as the time for the hearing
of the application for said permit and any objections or re-
monstrances against the granting of the same; and they aver
that on the said day and at that time, a number of owners of
property in the vicinity of the above mentioned vacant lot,
appeared before the said Appeal Tax Court, and v ere heard,
without being sworn, but they deny that the Appeal Tax
Court declined to hear facts and arguments pro and con, but
stated that the Court thought it had sufficient evidence be-
fore it upon which to act, and by consent of all parties, the
matter was left to the Appeal Tax Court. And these respond-
ents aver that it is not material whether any of the parties
who attended the session of the Appeal Tax Court were the
same parties who are parties complainant in a Bill of Com-
plaint for an injunction filed in the Circuit Court of Balti-
more City on October 28, 1901, entitled I. Townsend Burden,
and others, vs. Frank C. Bostock, for the decision of that
case has no relation whatever to the action of the Appeal
Tax Court in regard to the granting of a permit.
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6.
These respondents further answering, admit that after
said session, the said Appeal Tax Court of Baltimore City

tiled an order in the matter, refusing to grant said permit.
which order and decision is in the f¢ »]lnwing language:

*In the matter of the application for a permit to erect
a building on Mt. Royal Ave. to be used for the purposes of
a Zoo. The Appeal Tax Court having considered the same
under Ordinances 91 and 92, approved June 7th, 1839, see
Art. 50, Sec. 27 & 28, page 1037, Baltimore City Code 1893,
which requires that the applicant for a permit to erect any
new building, should among other things file a description
of the improvement to be erected, and that it shall be the
duty of the Judges of the Appeal Tax Court, not to grant
such permit unless, *the size, general character and appear-
ance of the building or buildings to be erected will conform
to the general character of the buildings previously erected
in the same locality and will not in any way tend to depreci-
ate the value of surrounding improved or unimproved prop-
erty.” This language is found in Sec. 28 of said Art. 50, and
controls the granting or refusing of said permit.

*+ As officers of the City of Baltimore, the Judges of the
Appeal Tax Court must perform the duties required of them
as they find them in the Ordinances of the Mayor and City
Council. The important and interesting question, of the
constitutionality or unconstitutionality of the Ordinance
under consideration is one that the Appeal Tax Court cannot
decide. That question can only be passed upon by the proper
tribunal. The Appeal Tax Court must execute the laws of
the City as they are upon the Statute books, until they are
repealed or declared null and void. Therefore, if we find
that the proposed building will not conform to the general
character of the buildings previously erected in said local-
ty and will tend to depreciate the value of surrounding prop-
erty, we cannot issue the permit. Upon the plans and spec-
ifications for this building presented to the Inspector of
Buildings and examined by the Appeal Tax Court, we are of
the opinion that these do not conform to the general charac-
ter of the buildings in the said locality. The use of this
building, when erected, will be for the purposes of a Zoo.
These purposes are among other things to show wild animals,
in reality conducting a continuous circus upon one of the
most beautiful streets in the City of Baltimore. It is a mat-
ter of almost common knowledge that from this Zoo come
disagreeable noises, unpleasant odors : and but a short time
ago a building used for the same purposes upon this identi-
cal spot was burned down, causing considerable excitement
in that neighborhood from the fear that wild animals would
escape. As the Ordinance above quoted gives the Appeal
Tax Court the authority to act, the application for a permit
made by Edgar M. Noel, builder, for Frank C. Bostock, will
not be granted.

CoNnway W. Sams, /rexident.”
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7.

These respondents deny the construction put upon the
order and decision of the Appeal Tax Court, as above set
forth, in refusing to grant said permit; but, on the contrary,
they aver that the grounds upon which the permit was re-
fused were (1) that the proposed building will not conform
to the general character of the buildings previously erected
in said locality and (2) will tend to depreciate the value of
surrounding property: and as a reason why the erection of
such a building would tend to depreciate the value of the
surrounding property, stated that the establishment of a zoo
does not only occasion disagreeable noises and unpleasant
odors, but by reason of its character, being composed of in-
flammable material, there had occurred, but a short time
previously, a fire which destroyed the whole building and
caused considerable excitement in that neighborhood from
the fear that the wild animals would escape; and relying
upon the ordinance above quoted as giving the Appeal Tax
Court the discretion to grant or refuse a permit in any given
case thereunder, they felt bound to refuse such a permit for
the erection of a building and the re-establishment of a bus-
iness which had involved such peril to the people occupying
the surrounding property and thus tending to depreciate the
value of that property. And these respondents aver that,
for the reasons above set forth, they were justified in re-
fusing the permit, as in their judgment, such discretion was
necessary and beneficial to the City of Baltimore, and the
said discretion was exercised with the honest purpose of
discharging their official duties. ‘

8.

These respondents further answering show, that they
did not deny the permit asked for by the petitioners wrong-
fully, but aver that the said portion of said ordinance, giv-
ing them discretion to grant or refuse such permit, is legal
and valid in law because (1) the Mayor and City Council of
Baltimore had power and authority, under the acts of incor-
poration, to enact such a provision as contained in Section
28 of Article 50 of the Baltimore City Code of 1893; (2) be-
cause the powers therein conferred are powers properly
conferred by the Mayor and City Council upon the Appeal
Tax Court of said City, its duly authorized agents; (3) be-
cause the refusal upon the part of the Judges of the Appeal
Tax Court of the permit, which was applied for by the
Plaintiff, Edgar M. Noel, under and by virtue of the power
and authority conferred upon said Court by said ordinance,
in said petition referred to, was a proper exercise of police
powers which the Mayor and City Council of Baltimore had,
by the authority in it vested, conferred on said members of
the Appeal Tax Court, its duly authorized and accredited
agents; (4) because, under the Acts of Assembly creating
the Municipality, and the amendments thereto, there was
ample power granted to the legislative department of said
Municipality to pass the ordinance referred to, and the same
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is in no way unconstitutional, for it does not deprive a citi-
zen of Baltimore City of his property without due process
of law; (5) because the said ordinance is not void, illegal or
unreasonable in committing to the Appeal Tax Court discre-
tion in granting or refusing such permits, and it does pro-
vide a rule or regulation directing the manner of exercising
the discretion on the part of the Judges of the said Appeal
Tax Court.
9.

These respondents admit that said Edgar M. Noel.
through his attorneys. tendered the cost of advertisement
of the notice, in connection with said application, provided
for by the above set out section 28 of said ordinance, which
was refused upon the ground that the cost of advertisement
could not be accepted when the permit had been refused.

10.

These respondents deny that the said permit has been
wrongfully refused by the Judges of thesaid Appeal TaxCourt,
and they deny that the petitioners are entitled of right to
have from this Honorable Court a writ of mandamus directed
to the defendants. requiring them to issue said permit for
the construction and erection of said building, in accord-
ance with the application made by the petitioners: but on
the contrary, they say that their application, their state-
ments, their plans, all indicate that if a permit were granted
for the erection of such a building as proposed, the building
would not conform to the general character of the buildings
previously erected in the same locality, and would tend mi-
terially to depreciate the value of the surrounding improved
or unimproved property.

11.

These respondents admit that after the refusal of the
Appeal Tax Court to grant said permit, the petitioners filed
a Bill of Complaint in the Circuit Court of Baltimore City.
as described in the 11th paragraph of their petition for a
mandamus, to which Bill a demurrer was filed and the de-
murrer was sustained by the Circuit Court of Baltimore Clity
and the Bill for injunction dismissed without prejudice.

And now having answered all the material allegations of
the said petition, and having shown cause why the writ of
mandamus should not issue, these respondents pray to be
hence dismissed with their costs.

And as in duty &ec.
Conway W. Sams.
S. H. FREBURGER,
OsSCAR LESER,
Judges of the Appeal Taa Court.
WwM. PINKNEY WHYTE,
ity Solicitor and Atty for Dfts.
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STATE OF MARYLAND, Baltimore City, Set :

I hereby certify, that on this 22nd day of March, 1902,
before me, the subscriber, a Justice of the Peace of the State
of Maryland, in and for Baltimore Citg aforesaid, personally
appeared Conway W. Sams, Solomon H. Freburger, and Os-
car Leser, Judges of the Appeal Tax Court of Baltimore
City, and made oath in due form of law that the matters and
things in the foregoing answer set forth are true to the best
of knowledge, information and belief.

DaxNL. J. LODEN, ./. /.

Frank C. BosTtocKk AND ED-
GAR M. NOEL |
: In the
’., - Court of Common Pleas of
' Baltimore City.
Conway W. Sawms et al. )

Demurrer to Answer
( Filed 4th of April 1902)

And the petitioners as to the answer heretofore filed by
the defendants in this case say that the same is insufficient
in law and they therefore demur thereto.

WiLLiaM J. O'BRIEN, JR.,
GANs & HaMAN, :
Attorneys for Letitioners.

And on same day the demurrer was overruled.

Joinder of Issue & Demurrer to Part of Answer.
Filed 4th of April 1902.

Frank C. BosTotck AND EbD- |
GAR M. NOEL |

\ * Inthe

s, [ Court of Common Pleas of

i Baltimore City.

CoNnway W. SaMs et al. :

And the petitioners as to the answer heretofore filed by
the respondents in this case, say, that they join issue on the
matters contained in the first paragraph of said answer.

And said petitioners as to each and all of the other par-
agraphs of said answer say they are insufficient in law and
therefore demur thereto.

WM. J. O’BRIEN, JR.,
GANs & HAMAN,
Attorneys for Petitioners.

And on same day Demurrer was overruled.
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Frank C. BosTock AND Ebp- |
GAR M. NOEL
In the
rs.  Court of Common Pleas of
Baltimore City.
Conway W. Sams et al.

Joinder of Issue.
(Filed 4th of April 1902)

And the petitioners as to the answer of the defendants
heretofore filed in this case join issue thereon as far as said
answer in any way denies the averments of facts contained
in the petition filed by the petitioners in this case.

W, J. O'BRIEN., JR..
(GANs & HaMAN,
Attorueys for etitioners.

The Petitioners offered one prayer which was rejected,
as set out in Bill of Exceptions.

Fraxk C. BosTocK AND ED- |
GAR M. NoOEL 7
! In the
s, CCourt of Common Pleas of
Baltimore (lity.
CoNwAY W. SaMs et al.

Order of Court.
Filed 4th of April, 1902.

This case having come on to be heard upon petition, an-
swer and testimony, the pleadings were read and considered
and counsel for the respective parties heard. z

It is, thereupon, this fourth day of April. 1902, by the
Court of Common Pleas of Baltimore City ordered that the
writ of mandamus prayed for in this case be and the same
is hereby refused and the petition be and the same is hereby
dismissed.

J. UpsHUR DENNIs.

Order of Appeal.
( Filed 4th of April 1902.)

Frank C. BosTo¢Kk AND Eb-
GAR M. NokL
b In the
s, Court of Common Pleas of
Baltimore City.
CoNnwAay W. Sawms et al.

Mr. (lerk :  Please enter an appeal to the Court of Ap-
peals on behalf of the petitioners in this case from the order
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of Court dated April 4th, 1902, refusing to issue the writ of
mandamus.
WM. J. O’BRIEN, JR.,
GaNs & Haman,
Attorneys for Petitioners.

Fraxk C. Bostock aND Eb- )
GAR M. NOEL {
v In the
IS, Court of Common Pleas of
| Baltimore City.
CoNnway W. Sams et al.
Bill of Exceptions.
Filed 4th of April, 1902.

At the trial of this cause in the Court of Common Pleas
before the Honorable J. Upshur Dennis, sitting without a
Jury, the Petitioners to maintain the issues joined on their
part called as a witness William P. Harvey, who testified as
follows:

WILLIAM P. HARVEY, a witness on behalf of Plain-
tiffs, being duly sworn, testified as follows:

Direct Examination.

Q. (Mr. CHEsNUT) Do you own a lot of land at the
northeast corner of Mt. Royal and Maryland Avenues in
Baltimore City, about 150 feet square?

A. Tdo.

Q. Please tell the Court who is the tenant now in pos-
session of that lot of ground ?

Mr. WHYTE: We object to that. If thereis any agree-
ment in writing, we want the writing.

Mr. CHESNUT: We will see whether there is an agree-
ment in writing or not.

The WiTNess: Frank C. Bostock is for the present.

Q. Will you tell the Court whether or not Mr. Bostock
was a tenant in possession——

(Objected to)

Q. Is there now any formal written agreement?
A. There was a written agreement.

Mr. WHYTE: Where is it?

Mr. CHESNUT : Please state when Mr. Bostock or his
agent first approached you in reference to consummating a
lease of this lot?

A. You mean what time they began?
Q. Yes.



17

A. The broker called on me a number of times and we
finally decided on the 19th of October, 1900, in regard to the
original lease, and the lease was probably drawn up and
ready I think on the 21st. They paid a thousand dollars on
the morning of the 22nd.

Q. Please look at the paper I now hand you and state
whether or not that was the form of lease agreed upon?

A. This is the original agreement.
The agreement referred to is as follows:

*This lease, made this day of October, in the
*year one thousand nine hundred and one, between William
“P. Harvey, landlord, and Jennie J. Harvey, his wife, par-
“ties to the first part: and Frank C. Bostock, tenant, party
**of the second part:

“Witnesseth: That the said landlord hereby leases to
“t,he said tenant all that fee simple lot of ground at the
northeast corner of Mt. Royal and Maryland Avenues,
**Baltimore City, belonging to the said landlord, for the term
*of five years, hegmmng on the first day of January in the
‘year one thousand nine hundred and two, and ending the
B1st day of December, one thousand nine hundred and six.
**And the said parties of the first part hereby agree to sell
“and convey the said lot of ground to the said Frank C. Bos-
“tock at any time during the continuance of this lease, for
“the sum of fifty thousand dollars ($50.000.)

*And the said Frank C. Bostock hereby agrees to pay
*to the said Landlord the sum of twenty-five hundred dol-
“1-.11's ($2500) per year as rent for the said property. the said

“sum to be paid in quarterly installments of six hundred and
“twenty-five dollars( $625) each on the first days of January.
April, July and October, commencing on January 1, 1902
*and the said Landlord hereby acknowledges the receipt of
*one thousand dollars ($1000) on account of the first year’s
“rent, of which sum of one thousand dollars (510€0) the sum
“of two hundred and fifty dollars ($250) is to be placed to
“the credit of the said rent each quarter: making the net
“rent to be paid on the first days of January, April, July
“and October of the year 1902, the sum of three hundred
“and seventy-five dollars (£375) each.

**As a condition of this lease, the said tenant agrees to
“cause to be erected on the said lot a one-story brick build-
“ing, 150 feet front by 150 feet deep, with flooring over the
“entire floor, and with a gallery. The said tenant agrees to
“keep the said building in repair and to pay all expenses
“connected therewith, including fire insurance, water rent,

“and gas and electric light bills, and all other expenses of
“every kind and description, when and as the same come
**due and payable; and the said tenant further agrees to pay
*for all licenses or permits that may be necessary.”

“The said Frank C. Bostock agrees to pay all taxes
‘‘that may be assessed against the land and building to be
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“erected thereon, when and as the said taxes come due and
“payable, except special taxes for opening or closing
“*streets, or paving or repairing, the intent of this lease
“being that the said landlord will receive the said rent of
“twenty-five hundred dollars ($2500) per year, over and
“*above all taxes, charges and expenses of every kind upon
“or in connection with the said land and building, and the
**business of the said tenant:

**And the said Bostock agrees to protect and save
*harmless the said landlord from and against any and all
**liability of any kind growing out of any accident or other
“occurrence of any character, in, upon or in connection with
**the said land and premises.

It is expressly understood and agreed that the build-
**ing erected upon the said lot of ground will vest in and be-
**come the property of the said landlord at the expiration of
**this lease, if the said tenant does not exercise his right of
**purchase as above provided.

*And in case of any breach of any agreement hereby
“entered into by the said Bostock-—or upon his failure to
“pay when and as due any of the payments hereby agreed
“*to be paid by him, it is expressly understood and agregg that
*the said landlord may, after thirty days’ notice in writing.
*to the said Bostock, or his agent in possession of the prem-
“*ises, declare this lease to be null and void and at an end.
“*Whereupon all the rights of the said Bostock under this
“lease shall, at the expiration of thirty days from said no-
“tice, cease and terminate. And in the event that the
“whereabouts of the said Bostock, or his agents or repre- -
“sentatives, are not known to the landlord, then the said
“notice may be placed upon the said premises, with the same
~effect as though served upon the said Bostock or his agent.

**And the said tenant hereby covenants to surrender the
“possession of the said premises at the end of this lease,
“and that he will not at any time assign this lease without
**the consent in writing of tEle said landlord.

*It is expressly agreed and understood that the obliga-
“tion of this lease is absolute from the date of its execution
“by the said parties of the first part, and is in no wise con-
*ditional upon permission being given by the authorities of
*Baltimore City to the said Bopstock to use the property for
“any particular purpose, and is not conditional upon any
“‘other matter or thing whatever.

**Executed in duplicate.
“*Witness their hands and seals.
WiLLiaM P. HARVEY. (Seal)”
“Witness— Wm. A. Pleasants.”
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Q. I notice that lease is signed by you and not by Mr.
Bostock.  Will you please state why it was not signed by
Mr. Bostock ?

A. He was out of the city and his agent was here who
had a power of attorney to sign it, and I declined his signa-
ture, and it was sent to Mr. Bostock by him to be signed.
In the meantime the objection came about building the Zoo
there, and he didn’t return this to me signed. I suppose he
did not care to sign until the matter was settled.

Q. What day was this signed by you 7
A.  On the morning of the 22nd, I think.
The CourT: There are stipulations there on both sides.

Mr. CHESNUT: Yes, your Honor. At the time this
paper was signed by vou, Mr. Harvey, was any money paid
on account of the lease by Mr. Bostock or his agent ¥

A. 51,000, in cash in part payment of the rent.
Q. By whom was that $1.000 paid to you?

A. By the agent. but it was a check signed by Mr. Bos-
tock himself.

Q. On what day was that paid?

A.  On the morning of the 22nd.

Q. Mr. Bostock never signed that lease 7

A. Never signed it.

Q. And you still retained the thousand dollars
A. Ido.

. T understand also from what you have said that the
reason Mr. Bostock did not sign it was because he was out
of town the day the thousand dollars was paid, and you did
not want it signed by an agent of his, and in the meantime
before Mr. Bostock came back to the city to sign any' con-
tract, this trouble occurred by reason of the Appeal Tax
Court refusing to grant a permit.

A. Yes, sir.

Q. Was there any subsequent agreement Letveen you
and Mr. Bostock in reference to how long he should remain
in possession of the property in consideration of that thou-
sand dollars or not 7

A. Inasmuch as he paid the thousand dollars on ac-
count I did not care to take the money and let him have no
claim on the property at all. I extended the lease, I think,
just after the objection was filed, with the understanding
that in the event of his not getting the permit the lease was
to be cancelled. That was my agreement with him, but it
was to extend the lease to the first of July. Inother words,
I could not sell the property. He holds the property as ten-
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ant up to the first of July anyhow, in consideration of the
thousand dollars that he paid on account. Of course I would
not want to take the man’s money without giving him some-’
thing.

Q. And if he is unable to get a permit and unable to
erect a building then there is no further obligation on his
part to pay further rent ?

A. In that event the lease was to be cancelled, and T
keep the thousand dollars.

Q. Who is the tenant now in possession and entitled to
build on that lot 7

A. Mr. Bostock has that property now, and can use it.
Q. Has Mr. Bostock now the right to build on that lot ¥

A. Yes, sir, 1 consider he is the tenant and will be
until this matter is settled:

Q. Is there or not any objection on your part to his
building this proposed structure 7

A. I signed a paper to the effect that he is the tenant
Mr. WHYTE: When did you do that 7

A. Just directly after this opposition occurred.

Q. Where is that paper ¥

A. 1 may have a copy of it: I certainly signed it.

Q. Mr. CHESNUT: Wasornot Mr. Bostock a tenant of
vours in possession of that lot on October 22nd last, with
authority from you to erect a building such as he desired on
that lot 7

(Objected to.)

The CourT: Isitin writing ?

Mr. CHESNUT: Was there any writing further than
this lease 7

A. 1 signed an agreement to extend it.

Q. Was there on October 22, 1901, any other writing
than this lease which you have signed ?

A. 1 think that was the only one at that time.

Q. Subsequent to that was there any writing between
you and Mr. Bostock in ratification of the oral authority
which he had on October 22nd 7

Mr. WHYTE: Was there a paper writing?
A. Yes, sir, I signed a paper.

Mr. CHESNUT: When—if you recollect—was there a
subsequent ratification by writing between you and Mr.
Bostock of the subsequent agreement to the formal lease”
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A. That was directly after the opposition occurred : it
was the 5th of December I think when he requested an ex-
tension in time and I gave it to him.

Q. Have you the letter from Mr. Bostock to you or to
your counsel, Miller & Bonsal written about the 5th of De-
cember, 19017

A. I think I have. I haven't it with me but I can pro-
duce it ; it is in my office, in the safe.

(The witness retired from the court room for the pur-
pose of obtaining the writing referred to. He returned and
his examination was resumed.)

Q. You have said that subsequent to October 22nd.
when the formal lease had been signed by you, and turned
over by vou to be signed by Mr. Bostock, after the thousand
dollars had been paid on account of that lease, or after Mr.
Bostock had declined to sign the formal lease, that there
was a verbal agreement between you whereby the lease
should be extended subject to cancellation on Mr. Bostock's
failure in erecting a building there, and subsequent again to
that on December 5th there was some correspondence be-
tween you relating to the matter. Please look at this cor-
respondence I now hand you and say whether the same is
what you refer to¥ (Handing papers to witness.)

A. Yes, sir.

Q. One is a letter from Miller & Bonsal to Gans &
Haman, and one is a letter of Gans & Haman to Miller &
Bonsal. also a letter from Bostock to Gans & Haman.

A. Yes.
The letters referred to are as follows:
Baltimore, Md., December 5, 1901.
*MEssRs. GANs & HAMAN, (ulvert Building, (ity.

“DEAR SIRs: Referring to the conversation over the
**telephone with Mr. Haman this morning, we write to say
**that we have conferred with Mr. Harvey in regard to the
*matter.

**Mr. Harvey is desirous of leasing the property to
** Mr. Bostock and is anxious to have him successful over
**those who are interfering with Mr. Bostock’s plans to
“erect a zoo in Baltimore.

* While therefore Mr. Harvey is anxious to come to an
agreement in regard to the property, yet he thinks it is
**asking almost too much of him to have the property which
*is for sale at $50,000, and for which an offer of almost this
*‘amount in cash has been made very recently. tied up for a
“number of months in such a way that Mr. Harvey could
*‘not sell the property and yet would be deriving no income
“from it. He, therefore, thinks that for the lease to com-
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“mence on September 1, 1902, would tie up the property too
**long a time, but he authorizes us to say that if Mr. Bostock
*would make the date July 1, 1902, he would be willing to
**make the arrangement.

**Such an arrangement would be as follows: If Mr.
** Bostock should be unsuccessful in the litigation in which
**he is engaged——or is about to be engaged—in regard to the
*erection of a zoo on the property, then no lease is to be
“made by Mr. Harvey, and the thousand dollars already
“ paid is to be retained by Mr. Harvey. If, however, the liti-
* gation is successful, then Mr. Harvey would lease the lot
“to Mr. Bostock for five years from July 1, 1902, on the
“*same terms as are set forth in the form of lease which was
*not executed between these parties, the thousand dollars
“above referred to to be credited on the first year’s lease.

** In reference to the thousand dollars above mentioned
** we desire to be clearly understood in saying on behalf of
“* Mr. Harvey, that the said thousand dollars by the verbal
** agreements which constitute the only contract now in force
** between the parties, belongs to Mr. Harvey-——without any
** conditions whatever—but that for the purpose of meeting
** the views of Mr. Bostock we have referred to the above as
** being applicable to the new arrangement hereby proposed.

** We call your attention to the fact that Mr. Bostock has
*“ left a trench all around the property, unprotected from the
** public, and that it is important that a fence should at once
*“ be erected, as there is danger of some one falling into the
** trench and bringing a suit for damages against the owner
**of the property.
Very truly yours,

(Signed) MILLER & BONSAL.
“Baltimore, Md., U. S. A., Dec. 5, 1901.

“*MEssRs. MILLER & BONsAL, (ity.

“GENTLEMEN: We have your létter of this date in the
“ matter of the zoo. We are sending you herewith a letter
** written to us by Mr. Frank C. Bostock, in which Mr. Bos-
** tock accepts the proposition of Mr. Harvey contained in
*your letter.
Yours very truly,

(Signed) GANs & Haman.”

* Baltimore, December 5, 1901,
** MEssRrs. Gans & HAMAN, (ity.

“GENTLEMEN: I accept the proposition set forth in the
“letter of December 5, 1901, written by Messrs. Miller &
‘- Bonsal on behalf of Mr. Wm. P. Harvey, to you as my coun-
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“gel. Please to send this letter to Messrs. Miller & Bonsal.
Yours very truly.
(Signed) Frank C. BosTOCK.
Q. Who then was the tenant in possession of the lot
mentioned between October 22, 1901, and July 1, 19027
(Objected to and objection overruled).
A. F. C. Bostock.
Q. The petitioner in this case?
A. Undoubtedly.

Q. Irrespective of anything else. had Mr. Bostock
authority from you as owner to erect the building we have
been speaking of proposed to be put upon this lot?

(Objected to; objection overruled).

A. He had authority from me as far as I was concerned.
He had not got the permit yet.

Q. As a matter of fact, did not Mr. Bostock begin the
work of building on that lot, to your knowledge, about Oc-
tober 22nd, 19017

A. Just about the time, as soon as he decided he would
take the property on my terms. He was very anxious to
complete his building and he started in at once.

Cross Examination.

Q. (Mr. WaYTE) Before this written agreement was
even signed ¥

A. It was signed the 22nd of October by me.
Q. He did not sign it~

A. He was in Buffalo attending the exposition. He
could not get on here and he sent on his right hand man.

Q. And it was not signed ¥

A. Signed by me.

Q. But you both did not sign it ¥

A. He never signed it because the objection was raised.

. Therefore you say he commenced to do work there
before he even signed this agreement 7

A. 1 gave him that privilege.

Q. Was it before you signed that that he went on the
property and commenced digging 7

A. I believe he did.
Q. Before youhad any agreement ¥
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A.  Yes, sir.
Q. He was not your tenant then 7

A. I had not signed that deed yet, but I had agreed on
the 19th, and that was the day he commenced to dig.

Q. I seea fence up there with advertisements upon it;:
who put that fence there ?

A. I got a notice from the police, through a boy, that a
man fell down in the trench and hurt his foot, and that he
was going to sue for 310,000 damages against me if I didn’t
have a fence put around there: I gave a man permission to
put the fence up.

Q. Didhe pay for the privilege 7

A. Yes, sir.

Q. Who received the money for the signs on that fence ¥
A. The man that put the fence up.

Q. And you gave him that authority ¥

A. Yes, sir.

Q. T thought you said Bostock was in possession 7

A. I saw his agent here before that was done. Mr.
Bostock consented that I should put up a fence, or have the
fence erected. I didn’t put it up of my own accord at all,
but went to see Mr. Haman, who was ti)e representative of
Mr. Bostock here.

Q. How do you know he was in possession when you
say he began digging there

A. Because I gave him my word that it was all satis-
factory.

Q. Now then you did in this letter  through your coun-
sel announce to him that this agreement was at an end, and
there was nothing but your verbal agreement to make a new
lease by the first of July, if he got a permit from the city to
build that zoo there.

A. I took the thousand dollars and I consented to ex-
tend the time up to the first of July.

Q. And if he did not enter on that agreement the first
of July you were going to keep the thousand dollars, were
you not? ‘

A. Undoubtedly.

Q. Hadn’t you been notified by Mr. Stewart that he
would oppose the establishment of a zoo there, and that he
would go in the courts, and did he not warn you that the
grant of a lease to this gentleman would produce litigation 7

(Objected to ; objection overruled, and exception noted)
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Q. About when was that fence erected?
A. Tdon’t exactly remember.

Q. Was it before this agreement or after this agree-
ment that Miller & Bonsal made for you, December 5th

A. 1 cannot say exactly ; I know I went to see Gans &
Haman about getting permission from them. Mr. Bostock not
being here.

Petitioners further called as a witness George H. Thomas,

| testified as follows:

GEORGE H. THOMAS, a witness on behalf of Plain-
tiffs, being duly sworn, testified as follows:

Direct Examination

Q. (Mr. CHEsNUT) What is your occupation”

A. T am contracting agent for Mr. E. M. Noel.

Q. Do you know Mr. Frank C. Bostock ¥

A. Yes, sir.

Q. Did you as agent for Mr. Noel make any building
agreement with Mr. Bostock some time in Oc tober of last
vear ?

A, 1 did.
Q. Have you that agreement in writing v
A. T have.

Q. Please produce it 7
A. Here it is (handing paper to counsel).

Paper referred to is as follows:

s RBaltimore, Md., October 22, 1901,

“This Agreement made this 22nd day of October, 1901,
*by and between E. M. Noel, party of the first part, and F.
(. Bostock, party of the second part,

“Witnesseth: For the consideration hereinafter named
“the party of the first part agrees to build for the party of
the second part, on the northeast corner lot of Mt. Royal
“and Maryland Avenues, a brick and frame building, ac-
*cording to the plans and specifications as furnished by the
“party of the first part, and which are made a part of the
“‘contract.

“In consideration of the faithful performance of the
*foregoing agreements, the party of the second part agrees
“‘to pay the party of the first part the sum of nine thousand

“dollars (89000.) in the following manner:

“Four thousand and five hundred dollars (34500.) when
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“the brick walls are up, and the balance at the completion
“of the building. The building to be completed November
“23rd.

“*The consideration for the additional items to be as fol-
“lows, if ordered by the party of the second part:

“The two store fronts,

“The four sky-lights,

“The face brick for front,

*The stone coping on the Mt. Royal Avenue front,
*The surfacing of all lumber in roof.

“For the sum of one thousand one hundred and._ fifty
* dollars (81150.)"
(Signed) Epcar M. NOEL,
By GEORGE H. THOMAS,
Larty of the First Part.

Frank C. BOSTOCK,
By JouN H. CASWELL
Party of the Necond Pairt.
Witness:—Edward Walters.

At the conclusion of the testimony of George H. Thomas
the Petitioners, by their counsel, announced that they had
no further testimony to offer, and Respondents stated by
their counsel that they had no testimony to offer.

Thereupon—upon the conclusion of the testimony, the
petitioners offered the following prayer:

The Petitioners pray the Court to declare, if the Court
sitting as a jury. finds from the evidence:

(1) That on the 22nd day of October, 1901, the peti-
tioner Frank C. Bostock was, and now still is, the tenant in
possession of the lot of ground mentioned in the petition,
with authority from the owner thereof to erect thereon the
building mentioned in said petition;

(2)  And that on said day the petitioner, Edgar M. Noel.
as agent and builder for the petitioner, Frank C. Bostock.
applied for the permit mentioned in said petition;

(3) That then, under the pleading in this case, the ver-
dict must be for the petitioners.

Whereupon the Court refused the said prayer, and to
the action of the Court—in refusing said prayer— the peti-
tioners excepted, and pray the Court to sign this, their Bill
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of Exceptions, which is accordingly done this fourth day of
April, nineteen hundred and two.

J. UPSHUR DENNIs.

Appellants Costs 9.80.
Appellees Costs, 6.00.

Truly taken .
JaAMEs H. LIVINGSTON, (7erk.

STATE OF MARYLAND,
Baltimore City, Set:

1, James H. Livingston, Clerk of the Court of Common
Pleas of Baltimore, in the Eighth Judicial Circuit of the
State of Maryland, do hereby certify that the aforegoing is
truly taken from the record of proceedings of said Court in
the therein mentioned case.

In testimony whereof I hereto set my
| hand and affix the seal of said Court
{ on the 4th day of April, 1902,

James H. LIVINGSTON,
Clerl: of the Court of Convnon Pleas.

: SEAL.
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The case below was a petition for a mandamus
against the Judges of the Appeal Tax Court to
require them to issue to the appellants a building
permit.

The petition was answered, (Record, 6-8-13), the
answer was demurred to and demurrer overruled,
(Record, 14,) issue was then joined on the first para-
graph of the answer, and demurrer to the balance,
which was overruled, (Record, 14,) and testimony
was taken on the issue joined on first paragraph of
answer. (Record, 16-26.)

At the conclusion of the testimony the petitioners
offered one prayer, which was overruled. (Record,
26.) The case then being heard by the Court, sitting
as a jury, on petition, answer and testimony the
Court passed an order refusing the writ of mandamus
and dismissing the petition, from which this appeal
was prayed.



Facrts.

Upon the question whether the mandamus should
issue or not the following are the facts presented by
the Court below on the pleadings and prayer :

That Frank C. Bostock, on the 22nd of October,
1901, was the tenant in possession of a lot of ground,
about one hundred and fifty feet square, situated at
the northeast corner of Mount Royal and Maryland
avenues in Baltimore City, with authority from the
owner to erect thereon a building ; that on that day
the other petitioner, Edgar M. Noel, as agent and
builder for said Bostock, applied to the Appeal Tax
Court for a permit to erect said building; that Mt.
Royal avenue was more than fifty feet in width : that
the ordinances regulating the subject are as follows :

#27. Whenever application accompanied by the
payment of the cost of the advertisemet provided for
in section 28 is made to the Judges of the Appeal
Tax Court for a permit or permits to erect any new
building or buildings on any street or avenue of the
width of fifty feet or more, the person or persons
making such application shall be required, before
such permit or permits shall be grated, to file with
the Appeal Tax Court a plat accurately describing
the piece or parcel of ground to be improved, giving
the front and depth thereof, its distances from the
nearest established corner of a street, lane or alley,
and the number of improvements (if more than one)
proposed to be erected thereon; also an accurate
description of the frontage, height, depth, material
to be used in the proposed building or buildings and
the general appearance and cost of same.”

©28. It shall be the duty of the judges of the
Appeal Tax Court to grant such permits on applica-
tion, without charge, except as hereinbefore provided,
and to keep a record of all permits issued ; provided,
that no such permit shall be granted unless in the



judgment of the said judges of the Appeal Tax Court,
or a majority of them, the size, general character and
appearance of the building or buildings to be erected,
will conform to the general character of the build-
ings previously erected in the same locality, and will
not in 2ny way tend to depreciate the value of sur-
rounding improved or unimproved property; and
provided further, that before any such permit shall
be granted, at least ten days’ notice by advertise-
ment inserted in some daily newspapers shall be
given by the Appeal Tax Court that application for
such permit has been made. And before any permit
shall be granted to erect any building or buildings
within the limits of the city of Baltimore, the appli-
cant shall first satisfactorily prove to the Judges of
the Appeal Tax Court that provision has been made
for such drainage as the topography of the ground
requires.”’

+24. Tt shall not be lawful for any person, without
a permit from the Appeal Tax Court, to erect within
the limits of the city any building upon a new foun-
dation, whether in connection with an existing build-
ing or not, or to pull down any old building or part
of a building to the ground, and build upon the old
foundation, or to put an additional story upon any
building or part of a building by increasing the
height of the walls; and any person or persons who
may build within the city of Baltimore shall be
required to take out a permit for each and every
house he or they may purpose to build.”’

“25. All persons receiving permission for the erec-
tion of any special improvements from the City
Council shall, before commencing the erection of the
same, obtain the endorsement of the Appeal Tax
‘Court on said permit.”’

©26. Any person or persons offending against the
two preceding sections shall be subject to a fine of



not more than twenty dollars and not less than five
dollars, and it shall be the duty of the bailiffs em-
ployed in the collector’s office to attend to the collec-
tion of such fines ™’

That said Edgar N. Noel, when applying for said
permit, filed with the Appeal Tax Court a plat
describing the piece of ground to be improved by
said building, giving the front and depth thereof, its
distances from the nearest established corner of a
street, lane or alley, and the number of improvements
proposed to be erected thereon, and alsoa description
of the frontage, height, depth, material to be used in
the proposed building and the general appearance
and cost of the same, and the building proposed to
be erected by them, would be erected under the super-
vision of the Building Inspector of Baltimore City,
governing the erection and counstruction of said build-
ing, and that provision had been made for all drain-
age that the topography of the building requires;
thal the case was presented to the Appeal Tax
Couat, who filed an order refusing to grant the per-
mit, and a decision in the following language:

“‘In the matter of the application for a permit to
erect a building on Mt. Royal avenue, to be used for
the purposes of a Zoo. The Appeal Tax Court hav-
ing considered the same under Ordinances 91 and 92,
approved June 7, 1889, see Article 50, sections 27 and
28, page 1037, Baltimore City Code, 1893, which re-
quires that the applicant for a permit to erect any
new building, should among other things file a descrip-
tion of the improvement to be erected, and that it
shall be the duty of the Judges of the Appeal Tax
Court, not to grant such permit unless, ‘the size,
general character and appearance of the building or
buildings to be erected will conform to the general
character of the buildings previously erected in the



same locality and will not in any way tend to depre-
ciate the value of surrounding improved or unim-
proved property.” This language is found in Section
28 of said Article 50, and controls the granting or
refusing of said permit.

‘‘As officers of the City of Baltimore, the Judges
of the Appeal Tax Court must perform the duties
required of them as they find them in the Ordinances
of the Mayor and City Council. The important and
interesting question, of the constitutionality or un-
constitutionality of the Ordinance under considera-
tion is one that the Appeal Tax Court cannot decide.
Thut question can only be passed upon by the proper
tribunal. The Appeal Tax Court must execute the
laws of the City as they are upon the Statute books,
until they are repealed or declared null and void.
Therefore, if we find that the proposed building will
not conform to the general character of the buildings
previously erected in said locality, and will tend to
depreciate the value of surrounding property, we
cannot issue the permit. Upon the plans and specifi-
cations for this building presented to the Inspector
of Buildings and examined by the Appeal Tax
Court, we are of the opinion that these do not con-
form to the general character of the buildings in the
said locality. The use of this building, when
erected, will be for the purposes of a Zoo. These
purposes are among other things to show wild
animals, in reality conducting a continuous circus
npon one of the most beautiful streets in the City of
Baltimore. It is a matter of almost common knowl-
edge that from this Zoo come disageeable noises, un-
pleasant odors; and but a short time ago a building
used for the same purposes upon this identical spot
was burned down, causing considerable excitement in
that neighborhood from the fear that wild animals
would escape. As the Ordinance above quoted gives
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the Appeal Tax Court the authority to act, the appli-
cation for a permit made by Edgar M. Noel, builder,
for Frank C. Bostock, will not be granted.

Conway W. Sawms, President.’

That Edgar M. Noel tendered the cost of advertise-
ment of the notice in connection with the said appli-
cation, which was refused on the ground that the cost
of advertisement could not be accepted when the
permit would be refused.

ARGUMENT.

An examination of the order and decision of the
Appeal Tax Court shows that they refnsed the per-
mit on two grounds :

1. That the proposed buildings would not conform
to the general character of buildings previously
erected in said locality, and wonld tend to depreciate
the value of surrounding property.

9. That the use of the property when erected
would be for the purposes of a Zoo, which in effect
would be a nuisance.

We will examine these grounds of refusal in their
order.

I

Non-Conformity to, and Depreciation of, Surrounding Property.

The Appeal Tax Court attempts to justify their
decision by the provisions of article 50, section 28 of
the Baltimore City Code. This ordinance does in
terms give them the right to refuse a permit in case,
in the judgment of a majority of the Court, the size,
general character and appearance of the building or
buildings to be erected, will conform to the general
character of the buildings previously erected in the
same locality, and will not in any way tend to depre-
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ciate the value of surrounding property. If the
ordinance is valid, then the appellants have no case,
for in that event, an unappealable discretion is
lodged in the Appeal Tax Court, which they have
exercised. Our contention is that this ordinance is
manifestly invalid.

The power of the Mayor and City Council on the
subject of buildings is found in the New City Charter.
By Section 6 it is provided that the Mayor and City
Council shall have full power and authority—

L. To direct in what part of the city buildings of
wood shall not be erected.

2. To regulate and establish the size of bricks that
are to be used.

3. To regulate, restrain or prohibit the erection of
wooden or frame buildings within the present limits
of the city.

4. To regulate the height, construction and iuspec-
tion of all new buildings hereafter erected.

5. To regulate the alteration and repairs of any
buildings already erected or hereafter to be erected
in suid city.

And by the same Charter, Sec/wn 79, the Inspector
of Buildings has the supervision of the construction
of all buildings erected in the city, and shall see that
the building laws relating to the construction of all
buildings shall be complied with.

Under these powers the Mayor and City Council by
an ordinance of October 23, 1891, now codified in the
Baltimore City Code, and validated by section 6 of
the City Charter, passed a great number of minite
regulations, applicable to all persons, governing the
erection of buildings in the city of Baltimore. We
find no fault with these regulations. They are gen-
eral laws applicable to all alike.
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Snch being the case, the question now arises, what
right has the Mayor and City Council, after passing a
general system of regulations, governing the erection
of buildings in the city of Baltimore, to place the
whole subject in the unlimited discretion of a local
board ?

Let us examine this ordinance, section 28.

An owner of property desires to improve it. He
submits his plan to the Appeal Tax Court. It con-
forms in all respects to the building laws of the city
and is to be built in accordance therewith, under the
inspection of the Inspector of Buildings. The A ppeal
Tax Court say, no; your building does not conform
in size, general character and appearance to the build-
ings in the neighborhood. Have they the right to
say this? Here lies the whole question. If they have,
then they have the right to say that in a neighbor-
hood of two-story houses a three-story house cannot
be built; that if the houses are twenty feet front the
new building must also have twenty feet frontage;
that a store or a theatre could not be built in a
residential neighborhood; that certain architectural
designs must be followed, etc., In a word, whether
a building like the Stafford Hotel or the Equit-
able Building or the Continental Trust Build-
ing could be tuilt would rest entirely upon the
final determination of the Appeal Tax Court as to
whether they conformed to the surrounding neigh-
borhood in size, character, or general appearance.
The whole improvement of the city in all its details
would by this ordinance be at the absolute will of the
Appeal Tax Court. For be it remembered, when they
refuse a permit on the ground that there is want of
conformity with the surrounding neighborhood, their
decree is final, and there is no appeal to any other
tribunal. This is not regulation—such an ordinance
cannot be called a law—it creates simply an autocratic
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despotism. Every man’s rights in the improvement
of his own property are not regulated by laws bind-
ing on all alike, but at the mercy of the tastes, opin-
ions and fads of subordinate boards of the city.

This ordinance came up before Judge Harlan
shortly after its adoption. In the case of Hampson
vs. The Appeal Tax Court, in the Superior Court,
Judge Harlan issued a mandamus ordering the
issuance of a building permit by the Judges of The
Appeal Tax Court, who had withheld it on the ground
that the improvements contemplated would not com-
port with the general character of other improvements
in the same locality, and would tend to depreciate
values in the neighborhood.

Judge Harlan in his opinion said:

**The Constitution of this State has guaranteed to
every citizen the right of private property. It pre-
vents private property from being taken without
compensation and says no man shall be deprived of
life, liberty and property without due process of law.
This means not only the right to own property but
to exercise all the powers of ownership. One of the
ordinary incidents of ownership of property is that
the owner shall use it as he sees fit, so long as he
does not use it to create a nuisance. To say he shall
not use it in one way, or only in a particular way,
deprives him to that extent of the right to use his
property. Because a rich man has improved his
property in a certain way is no reason why his poor
neighbor shall not improve his property in any
other way, and improve it in his own way. It may
be desirable to have handsome avenues in the city,
but they cannot be secured by interference with the
constitutional rights of citizens.”

Whenever the absolute dominion of an owner over
his property is restricted by ordinance, there shounld
be a uniform rule of action provided, and not left to
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the arbitrary will of the governing authorities. This
principle has the support of all the authorities:
Yick Wo. vs. Hopkins, 118 U. 8. 356.
Balto. vs. Radecke, 49 Md. 217.
State vs. Tenant (N. C.), 14 S. E. Rep. 387.
Newton vs. Belger, 143 Mass. 598.
City of Richmond vs. Dudley, 28 N. E.
Rep. 312.
May vs. People, 27 Pac. Rep. 1010.
Anderson vs. City of Wilmington, 40
Kans. 173.
In re Frazier, 63 Mich. 396.
Barthet vs. City of New Orleans, 24 Fed.
Rep. 564.
Sioux Falls vs. Kirby, 25 L. R. A. 621.

The case af Commissioners of Easton vs. Covey, 74
Md. 262, is cited against us as conclusive. If the
broad language of the opinion is regarded in itself,
detached from the actual case before the Court, the
contention of the appellee might be correct. But it
is to be noted—

1. That there the application was to build a frame
stable.

2. That no general building regulations had been
passed.

3. That the application was made to the same body
that had the power to pass ordinances, and each deci-
sion might be regzarded as establishing a new regula-
tion.

The broad language of this opinion is against the
whole current of authority.

II1.

Rejection on Ground that use of Building would be a Nuisance.

This point scarcely needs discussion. Whether a
certain use of property is a nuisance or not is a ques-
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tion of law which the owner of property always has
the right to have decided by the judicial authority.
Certainly the mere declaration of a local municipal
board could never be allowed to preclude a judicial
investigation as to an alleged nuisance.

State vs. Mott, 61 Md. 306.

1 Dillon, Municipal Corp., secs. 308-374.

Yates vs. Milwaukee, 10 Wallace, 505.

City of Evansville vs. Miller, 38 L. R. A.
161.

Again, the allegation is, not that the building
itself would be a nuisance, but that the use to which
it was proposed to put it would violate the law of
nuisance. Evidently the Appeal Tax Court is not
given the power, even by the ordinance in gquestion,
to determine the use to which a buildingis to be put,
and especially not to determine that such use is con-
trary to law.

Even in injunction cases where it is the use of the
structure which will create the nnisance, the eorection
of the building will not be enjoined.

Wood on Nuisances, section 796.

GANS & HAMAN,
WM. .. O'BRIEN, JR.,
For Appellant.
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.

This is an appeal by Frank C. Bostock and Edgar M.
Noel from an order of the Court of Common Pleas of Bal-
timore City, refusing a writ of mandamus and dismissing
the petition of the plaintifls filed against Conway W. Sams
and others, Judges of the Appeal Tax Court of Baltimore
City. ¢

The prayer of the petition was that Conway W. Sams,
Solomon H. Freburger and Oscar Leser, Judges of the
Appeal Tax Court of Baltimore City, should be directed
and commanded by writ of mandamus to issue to the
petitioners, and particularly to Edgar M. Noel, contractor,
a permit for the erection of a building on a lot of ground
situated on Mt. Royal avenue at the corner of Maryland
avenue in the said city, according to the plans and specifi-
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cations which the said Edgar M. Noel had filed with his
application to the Appeal Tax Court for such permit.
(Record, page T.)

The first allegation of the petition, which said petition
was filed on the 19th of March, 1902, recited that the said
Frank C. Bostock heretofore, on or prior to October 22,
1901, had leased for a valuable consideration from a certain
William P. Harvey, who is the owner thereof, the aforesaid
lot of ground, about one hundred and fifty feet square, at
the northeast corner of Mt. Royal and Maryland avenues
in Baltimore city, and is now the tenant in possession
thereot, with authority to erect a building thereon ; and that
said Frank C. Bostock has entered into an agreement with
gaid Edgar M. Noel by which the said Noel had under-
taken, for a consideration, to erect for the said Bostock a
building on the above-mentioned lot. (Record, page 1.)

Under the second paragraph, he alleges that he applied
for a permit, under Ordinance of June 7, 1889, which is
now embodied in Article 50, City Code of 1893, section 27
of said article.

And under the third allegation of the petition, sections
27 and 28 of said Ordinance of June ¥, 1889, as codified in
article 50 of the Baltimore City Code of 1893, are set out,
which are as follows :

«27. Whenever application accompanied by the payment
of the cost of the advertisement, provided for in section
28, is made to the Judges of the Appeal Tax Court for a
permit or permits to erect any new building or buildings
on any street or avenue of the width of fifty feet or more, the
person or persons making such application shall be required
before such permit or permits shall be granted, to file with
the Appeal Tax Court a plat accurately describing the
piece or parcel of ground to be improved, giving the front
and depth thereof, its distances from the nearest established
corner of a street, lane or alley, and the number of im-
provements (if more than one) proposed to be erected
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thereon; also an accurate description of the frontage,
height, depth, material to be used in the proposed building
or buildings,and the general appearance and cost of same.”

«28. It shall be the duty of the Judges of the Appeal
Tax Court to grant such permits on application, without
charge, except as hereinbefore provided, and to keep a
record of all permits issued ; provided, that no such permit
shall be granted unless in the judgment of the said Judges of
the Appeal Tax Court, or a majority of them, the size, general
character and appearance of the building or buildings to
be ecrected, will conform to the general character of the
buildings previously erected in the same locality, and will
not in any way tend to depreciate the value of surrounding
improved or unimproved property; and provided further,
that before any such permit shall be granted, at least ten
days’ notice by advertisement inserted in some daily news-
papers shall be given by the Appeal Tax Court that appli-
cation for such permit has been made.  And before any
permit shall be granted to erect any building or buildings
within the limits of the city of Baltimore, the applicant
shall first satisfactorily prove to the Judges of the Appeal
Tax Court that provision has been made for such drainage
as the topography of the ground requires.”

They farther allege, in their petition, that they have filed
plats, drawings, &c., required under the provisions of those
sections above referred to.  (Record page 2.)

In the fifth paragraph, it is alleged, that a day was fixed
for the hearing of the petition by the Judges of the Appeal
Tax Court; but that they did not take testimony, acting on
their own knowledge and information from the Inspector
of Public Buildings; and in the sixth paragraph, it is
alleged that the Appeal Tax Court afterwards filed an order
refusing the permit; and in the said sixth paragraph the
order of the Appeal Tax Court is inserted, which is as
follows :

« In the matter of the application for a permit to erect a
building on Mt. Royul avenue, to be used for the purposes
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of a Zoo. The Appeal Tax Court having considered the
same, under Ordinances 91 and 92, approved June Tth,
1889, see article 50, sections 27 and 28, page 10387, Balti-
more City Code, 1893, which requires that the applicant
for a permit to erect any new building should, among other
things, file a description of the improvement to be erected,
and that it shall be the duty of the Judges of the Appeal
Tax Court not to grant such permit, unless * the size, gen-
eral character and appearance of the building or buildings
to be erected will conform to the general character of the
buildings previously erected in the same locality and will
not in any way tend to depreciate the value of surrounding
improved or unimproved property.” This language is
found in section 28 of said article 50, and controls the
granting or refusing of said permit.

« As officers of the city of Baltimore, the Judges of the
Appeal Tax Court must perform the duties required of
them as they find them iu the ordinances of the Mavor aud
City Council. The important and interesting question of
the constitutionality or unconstitutionality of the ordinance
under consideration is one that the Appeal Tax Court can-
not decide. That question can ouly be passed upon by the
proper tribunal.  The Appeal Tax Court must execute the
laws of the city as they areupou the statute books, until they
are repealed or declared null and void. Therefore, if we
find that the proposed building will not conform to the
general character of the buildings previously erected in
said Jocality, and will tend to depreciate the value of sar-
rounding property, we cannot issue the permit. Upon the
plans and specifications for this building presented to the
Tuspector of Buildings and examined by the Appeal Tax
Court, we are of the opinion that these do not conform to
the general character of the buildings in the said locality.
The use of this building, when erected, will be for the pur-
poses of a Zoo. These purposes are, among other things,
to show wild animals—in reality, conducting a continuous
circus upon one of the most heautiful streets in the City of
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Baltimore. It is a matter of almost common knowledge
that from this Zoo come disagreecable noises, unpleasant
odors, and but a short time ago a building used for the
same purposes upon this identical spot was burned down,
causing considerable excitement in that neighborhood from
the fear that wild animals would escape. As the ordinance
above quoted gives the Appcal Tax Court the authority to
act, the application for a permit made by Edgar M. Noel,
builder, for Frank C. Bostock, will not be granted.

Coxway W. Sams, President.

(Record, pages 3-4.)

The seventh paragraph complaing of the insuiiciont reasons
relied on by the Appeal Tax Court for its decision, and it
makes reference to the bill filed by certain citizeus to
restrain the erection of the proposed building, and asking
for an injunction from the Circuit Court of Baltimore City,
which bill is still pending in that Court.  The eighth para-
graph of the petition assuils the clause of the ordinance
lodging with the Appeal Tax Court the power to issue the
permit applied for, which points of assault will be referred
to directly.  ‘T'he ninth and tenth paragraphs of the peti-
tion refer to their having complied with the formal require-
ments of the ordinance, it regard to cost of advertisement
and matters relative to drainage, &c., and then tollows the
prayer for mandamus, commanding the judges of the
Appeal Tax Court atoresaid to issue a permit for the erec-
tion of the building on said vacantlot, according to the plans
and speciﬁcntions filed with the application for said permit,

The objections to sections 27 and 28 of Article 50 of the
City Code set up by the petitioners, as indicating that the
portion complained of 1s illegal and invahd, are as follows:

1st. The Mayor and City Council of Baltimore City had

no power or authority to enact such a provision, and that said
portion of said ordinance is, therefore, ulitra rires and void.
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2d. That at the time of the passage of said ordinance
there was no statute of the General Assembly of Maryland
in force authorizing the pa'ssage of the above set forth
portion of said ordinance, nor has the passage of said ordi-
nance ever been ratified by any Act of the General Assem-
bly of Maryland.

3d. That even if there had been such statute authorizing
or ratifying said ordinance, yet, nevertheless, the same
would have been void and illegal in that the same is uncon-
stitutional, in that it deprives a citizen of Baltimore City of
his property without due process of law.

4th. And that said portion of said ordinance is void, ille-
gal and unreasonable in that it commits to the said Appeal
Tax Court unlimited and unbounded discretion in grant-
ing or refusing said permits, and does not undertake to
provide any general rules or regulatons limiting the exer-
cise of said discretion by the said Appeal Tax Court.
(Record page 6.)

The answer of the Judges of the Appeal Tax Court was
filed on the 22d of March, 1902. On the 4th of April,
1902, « demurrer was filed to the answer, and overruled by
the Court on the same day. As the questions involved in
the demurrer arise on the general answer, no attempt at
a discussion of the demurrer will be made in this brief.

The auswer of the defendants did not admit that the
petitioner, Fravk C. Bostock, had leased for a valuable con-
sideration from William P. Harvey the lot referred to, and
demauded full proof of such lease and the production of
the agrecnient therein referred to; nordid they admit any
contract with Edgar M. Noel by the said Bostock for the
erection of the proposed building, but demanded full proof
of that agreement.

They admitted that Edgar M. Noel had, on or about
October 22,1901, applicd to the Appeal Tax Court of
Baltimore City for a permit to erect a building under
Article 50, of the ordinances of the Mayor and City Council
of Baltimore, coutained in the Baltimore City Code of



1893. The answer also spreads out the provisions of sec-
tions 27 and 28, of Article 50, of the City Code of 1893,
but adds that in addition to the aforesaid scctions of Article
50 of the City Code, under which the application for a per-
mit was made, there are sections 24, 25 and 26, relating to
permits for the ercction of buildings in the City of Balti-
more, which sections are set out as follows:

«24, It <hall not be lawful for any person, without a
permit from the Appeal Tax Court, to erect within the
limits of the city any building upon a new foundation,
whether in connection with an existing building or not, or
to pull down any old building, or part of a building, to the
ground, and build upon the old foundation, or to put an
additional story upon any building, or part of a building,
by increasing the height of the walls; and any persou or
persons who may build within the city of Baltimore shall
be required to take out a permit for each and every house
he or they may purpose to build.”

«25, All persons receiving permission for the ercction of
any special improvements from the City Council shall,
before commencing the erection of the same, obtain the
endorsement of the Appeal Tax Court on said permit.”

«26. Auy person or persons oftending against the two
preceding sections shall be subject to a fine of not more
than twenty dollars and not less than five dollars, and it
shall be the duaty of the bailiffs employed in the collector’s
office to attend to the collection of such fines.” (Record,
pages 9-10.)

The answer admitted that Edgar M. Noel had filed, upon
making application for the permit referred to in sections 24,
25 and 26, certain plans and a plat of the ground, as set
forth in paragraph four of the answer. The answer in the
fifth paragraph states the circumstauces under which the
hearing was had, which it is not deemed material to recite,
as they were not required by law to have any hearing
whatcever.



The order of the Appeal Tax Court refusing the permit
was admitted by the answer to be correctly stated in the
petition ; but the reusons given by the Judges of the Appeal
Tax Court were not material, and therefore are not con-
gidered as open to discussion here. Oftentimes the reasons
for a judgment are irreconcilable with the judgment
itseif.  In the seventh paragraph of the answer, the
grounds upon which the permit was refused are stated, as
justifving the refusal of the permit, and as being on the
part of the said judges the exercise of a proper and legal
discretion in the honest discharge of their official duties.
(Record, page 12.)

The grounds of defense against the application for a

writ of mandamus, stated in brief, as set up by the answer,
are as follows :

1. That the petitioners have not stated in their petition
such a case as euntitles them to a mandamus against these
defendants or any of them.

2. That the defendants, Conway W. Same, Solomon H.
Freburger and Oscar Leser, .JJudges of the Appeal Tax
Court of Baltimore City have discretionary powers as to the
granting or refusing of permits for the erection of a build-
ing or buildings, as prescribed in the ordinapce to which
reference is made in the petition, and upon the invalidity
of which the petitioners rely. That said ordinance is valid
and binding, and the powers therein conferred are powers
properly conferred by the Mayor and City Council of Bal-
timore upon its duly authorized agents, the members of
the Appeal Tax Court, and the petitioners are not, there-
fore, entitled to the relief prayed for.

3. That the refusal on the part of the members of the
Appeal Tax Court of the permit, which was applied for by
Edgar M. Noel, petitioner, under and by virtue of the
power and authority conferred upon the judges of the said
Court by said ordinauce, in the petition referred to, was
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the proper exercise of police powers, which the Mayor and City
Council of Baltimore had, by the autbority in it vested,
conferred upon said members of the Appeal Tax Court,
its duly authorized and accredited agents.

4. That the ordinance is not void, nor any part of it, nor
is it unreasonable in committing to the Appeal Tax Court
discretion in granting and refusing such permits, and it
does provide a rule or regulation directing the manner of
exercising the diseretion on the part of the judges of the
said Appeal Tax Court.

5. That the writ of mandamus must not only serve some
Jjust and useful purpose, but it must be necessary to secure
the ends of justice. There is nothing in the petition which
shows that the ends of justice require such a writ, and for
that reason the writ should not be granted.

ARGUMENT.

The appellees will contend that the Mayor and City
Council of Baltimore had power and authority to enact
such provisions as are contained in sections 27 and 28 of
gaid Article 50 of the City Code of 1893.

It is a concessum, that under the 24th section of Article
50 of City Code of 1893, the petitioners were required to
have a permit to erect the building in question. 1t was for
the obtention of this permit the application was made to
the Judges of the Appeal Tux Court.  The question arises,
canuot the authority to issue such permit be coupled with
conditions ?  What is the rule of construetion in regard to
powers granted under a municipal charter? There are
some cardinal principles well settled.

Occasionally the charter or incorporating act, without
any specific enumeration of the purposes for which by-laws
may be made, contains a general and comprehensive grant
of power to pass all such as < may seem 1ccessary to the well-
being and good order of the place.”

Sec. 315, Vol. 1, Dillon on Municipal Corpora-
tions, 4th Ed.
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The power to pass by-laws under the general clause
does not enlarge or annul the power conferred by the
special provisions in relation to their various subject mat-
ters; but gives authority to pass by-laws reasonable in their
character upon all matters within the scope of their municipal
authority and not repugnant to the Constitution and general
laws of the State.

The power to make by-laws, when not expressly given, is
implied as an incident to the very existence of a corpora-
tion.

The possession of this power depends upon the charter
of the city, either as conferred by express terms or by
necessary implication. This power is clearly derived from
the “general power to pass all ordinances necessary to give
effect and operation to all the powers vested in the corpora-
tion of the city.”

Art. 4, sec. 29, Code of Public Local Laws,
Balto. City.

Also Act of 1898, chapter 123, sec. 3.

Mayor, etc., of Balto. vs. Rudecke, 49 Md. 217.

These powers are usually styled police powers and regu-
lations, and if any one is injured by their exercise it is
damnum absque injuria, upon the principle that the satety of
the people is the highest law, and that every owner of
property must use it 8o as not to injure his neighbor or
the community at large.

1 Dil. on Mun. Corp., sec. 93, page 210.
Cooley’s Cons. Lims., 578, 594 and 595.

The Supreme Court of the United States and other Courts
in numerous cases have held that articles could be seized
and destroyed by the proper authorities, on the principle
that the constitutional right of the individoal to hold
property is subject to those reasonable regulations, which
are necessary for the common good and general welfare.

Ford vs. State, 85 Md. 489.



11

It will be noted that the second objection of the peti-
tioners is that at the time of the passage of said ordinance,
there was no statute of the General Assembly of Maryland
in force authorizing the passage of the above set forth
portion of said ordinance, nor has the passage of said
ordinance ever been ratified by any Act of the General
Assembly of Maryland. This is erroneous and uutenable.

The conclusive answer to this is found in the Act of
1898, chapter 123, section 3: ¢ That all laws now iu foree
relating or applicable to the Mayor and City Council of
Baltimore or the City of Baltimore, and not included in
this Act, and not inconsistent with said Act, and all ordi-
nances of the Mayor and City Council of Baltimore now
in force and not inconsistent with this Act, shall be and
they are hereby continued uutil changed or repealed,
pespectively, by the General Assembly of Maryland or the
Muyor and City Council of Baltimore.”

This has been recently referred to by this Court. See
the case of—

Mayar and City Council of Balto. vs. Stewart,
92 Md. 553.

The selection of the means and the manncr of exercising
the power are confided to the sound discretion of the
municipal authorities.

Meth. P. E. Ch. vs. Mayor, etc., 6 Gill, 400.
Harrison ve. Mayor, 1 Gill, 277.
1 Dillon on Muun. Corp., page 178, sec. 58.

In this case the Mavor and City Council of Baltimore
has adopted the requisite legislation. The manner of
applying for a permit, the subeequent publication of the
notice that such application has been made, the terms and
conditions on which it will be granted, are fully set out
and expressed in the ordinaunce referred to. The issue of
the permit on the determination whether the ercction of

.
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the proposed building or buildings will conform to the
character of the buildings previously erected in said
locality, and will tend to depreciate the value of surrounding
property, is left to the discretion of the Judges of the
Appeal Tax Court.

To what municipal agents could such discretion be
better confided ? ,
Appeal Tax Court, Charter, secs. 146 and 147.

The Court of Appeals, in the case of Radecke vs. M. &
C. C. of Balto., 49 Md. 228, said:

“But the Legislature has granted ample power of legis-
lation upon the subject of the erection and use of steam
engines within the city limits, to the Mayor and City
Council of Baltimore, independent of the power to prevent
and remove nuisances.”

“They are clothed with the power to pass ordinances
“for the prevention and extinguishment of fires,” for ‘secur-
ing persons and property from danger or destruction, and for
promoting the great interests and insuring the good government of
the city, and ‘to pass all ordinances necessary to give effect and
operation to all the powers vested in the corporation of the city.’
It has been well said in reference to such general grants ot
power, that as to the degree of necessity for municipal legis-
lation on the subjects thus committed to their charge, the
Mayor and City Council are the exclusive judges, while the
gelection of the means and manner (contributory to the
end) of exercising the powers which they may deem
requisite to the accomplishment of the objects of which
they are made the guardians is committed to their sound
discretion.”

Harrison vs. Mayor, ete., 1 Gill, 264.

In the State vs. Mott, 61 Md. 300, the Court of Appeals
said :
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«This Court, in Mayor and City Council of Balto. vs.
Clunet et al., 28 Md. 450, has said that every intendment
and presumption ought to be made in support of the acts
of corporations, where exclusive jurisdiction and power to
legislate upon a given subject, has been conferred upon
them by law, and that Courts of justice should never pro-
nounce them void, unless their nullity and invalidity are
placed beyond reasonable doubt. See also Mayor and
City Council vs. Hughes, Adm’r, ete., 1 Gill & John. 492;
Mayor, etc., of Balto. vs. Radecke, 49 Md. 229.”

Does the ordinance which the Mayor and City Council
of Baltimore have passed upon this subject vest in the
Appeal Tax Court the discretion to grant or refuse perimits
in any given case?

The Court of Appeals in a like case have said: Yes.

Comms. of Easton vs. Covey, T4 Md. 266.

The authority of those Commissioners was that “such
ordinances as they may deem necessary and beneficial to
said town may be passed.” It is a reasonable requlation.

1 Dillon, Mun. Corp., secs. 316-319.
Harrison vs. M. & C. C. of Balto., 1 Gill, 264.
Mayor, ete. vs. Radecke, 49 Md. 228,

Even if there had been no special statute authorizing or
ratifying said ordinance, yet nevertheless, the same would
have been valid and legal, and in no way unconstitutional,
in that it does not deprive a citizen of Baltimore Ciry of
his property without due process of law.

The petitioner, Mr. Bostock, has no right to complain.
He is not an actual lessee. His lease for five years has
never been signed by him, and its execution & dependent
upon his obtaining the mandamus and the issue of the permit.
He is in no position to argue that the refusal of the permit
deprives him of his property without due process of law.
He has no property ot which he wiil be deprived. e has,
merely, a contractual right, dependent upon a contingency.
(Record pages 19-20.)
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The passage of the ordinance was simply in the exercise
of the police power.

In the State vs. Broadbelt, 89 Md., 578, this Court said :
¢« The preservation of the public health by preventing the
sale of infected milk, or of milk that may come from
infected sources, when milk as an article of food is especi-
ally likely to spread disease, is one of the most imperative
duties of the State, and obviously one most incontestably
within the scope of the police power. As a means to that
end—the preservation of the public health—a requirement
that every person selling milk for consumption in cities,
towns and villages, shall cause his herd of cattle to be regis-
tered with the Live Stock Sanitary Board, is a reasonable
and an appropriate enactment; and the subsequent pro-
visions are necessary parts of the scheme. The 19th sec-
tion no more deprives the individual of due process of law
then did the ordinance in Easton vs. Covey, 74 Md., 262,
which prohibited the erection of any building without a
permit from the commiesioners of the town; or an ordi-
nance forbidding the keeping of swine without a permit in
writing from the Board of Health; Quincy vs. Kennard,
151 Mass., 262; or an ordinance requiring the written per-
mission of the Mayor of a town before any person was
allowed to move a building along the streets ; Wilson vs.
Eureka City, 173 U. 8., 32 (decided February 20,1899); or
the ordinance requiring a license for the removal of the
contents of privies and subjecting the holders of
such license to the orders of the Board of Health.
(Boehm vs. Mayor, etc., Baltimore, 61 Md., 259.)
The constitutional limitations which declare that no
person shall be deprived of his property or liberty without
due process of law have never been construed as being
‘incompatible with the principle, equally vital, because
essential to the peace and safety of society, that all property
in this country is held under the implied obligation that
the owner’s use of it shall not be injurious to the commu-
pity. * * *’ The exercise of the police power by the
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destruction of property which is itself a public nuisance,
or the prohibition of its use in a particular way, whereby its
value becomes depreciated, is very different from taking
property for public use, or from depriving a person of his
property without due process of law. Mugler vs. Kansas,
123 U. 8. 623.”

“A prohibition, simply, upon the use of property for
purposes that are declared, by valid legislation, to be inju-
rious to the health, morals or safety of the community, can-
not, in any just sense, be deemed a taking or an appropria-
tion of property for the public benefit. Such legislation
does not disturb the owner in the control or use of his
property for lawful purposes, nor restrict his right to dis-
pose of it, but is only a declaration by the State that its
use by anyone for certain forbidden purposes is prejudicial
to the public interest.”

Ib., 668-669.

The refusal of the Judges of the Appeal Tax Court to
grant the permit applied for was clearly in the line of duty
and in the exercise of a sound legal discretion, because the
plans and specifications of the proposed building showed
that it would not conform to the general character of the
buildings already erected on Mount Royal Aveuune, the
main approach to Druid Hill Park, and because the crec-
tiou of such a building as proposed would tend to depre-
ciate the value of surrounding property.

Nothing conduces more to the preservation of a healthy
judicial atmosphere than the reference from time to time to
those familiar and unchanging principles which lie at the
root of certain legal questions, and this Court has, in the
recent case of George M. Upshur et als. ve. Mayor and City
Council of Baliimore, in its opinion filed April 1, 1902,
rendered signal service to the profession in marshalling
these fundamental prineiples in review upon that import-
ant branch of the law of *“ mandamus.” It will be par.
donuble to reproduce in this brief that part of the opinion :
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“It may not be amiss to briefly restate a few fundamental
and familiar principles which ought not to be lost sight of
in dealing with the question which this record presents.
It must be remembered that the writ of mandamus is not a
writ of right granted as of course, but it is one which is
allowed ‘only at the discretion of the Court to whom the
application is made. This discretion will not be exercised
in favor of applicants unless some just or wseful purpose
may be answered by the writ.” Booze vs. Humbird, 27
Md. 4. It is also well settled that the relator’s right
which is sought to be enforced must be a clear, distinct
legal right; State ex rel. O’ Neill vs. Register et al., 59 Md.
287 ; and that it must be certain and free from doubt.
Mandamus is an extraordinary process, ‘and if the right
be doubtful, or the duty discretionary, or of a nature to
require the exercise of judgment * * * this writ will
not be granted * * * . And it will not be allowed
unless the Conrt is satisfied that it is necessary to secure
the ends of justice.” George’s Creek Co. vs. Co. Coms., 59
Md. 259 ; State, etc., vs. Latrobe, 81 Md. 222. The writ
‘is based upon reasons of justice and public policy to pre-
serve peace, order and good government’ (Poe’s Pr. sec.
708), and obviously, therefore, will never be granted when
those ends would be subverted or might be frustrated.”

It is, therefore, contended that the order of the Court of
Common Pleas in this case was correct and should be
affirmed.

WM. PINKNEY WHYTE,
Attorney for Appellees.



