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FRANK C, BOSTOCK and

EDGAR M. WORL
" PLAINTIFFS,

Vs. - IN THE
CONWAY W, SAMS, SOLOMON H.
FREBURGER, and OSCAR LESER, CIRCUIT COURT
JUDGES OF THE APPEAL TAX ;
COURT OF BALTIMORE CITY, ¢ OF BALTIMORE CITY,
THE MAYOR AND CITY COUNCIL

OF BALTIMORE, a body corporate,

THOMAS G. HAYES MAYOR OF

-
.

. State of Maryiand

_ DEFENDANTS.

HE HONORABLE, THE JUDGE OF SALD COURT:

The Bill of Complaint of Frank C. Bostock and

3Edgar M. Noel, the latter a resident of Baltimore City, and

y @gainst the above named defendants

respectfully represents unto Your Honor as follows:-

X,

That the said Prank C. Bostock heretofore has

leased for a valuable consideration, from a certain

William P. Harvey, who is the owner thereof, a vacant lot

of ground, about one hundred ana

fifty feet square, sit—;;&fiﬁ




uated at the northeast corner of Mount Royal and Maryland
Avenues, in Baltimore City; and that saild Frank C. Bostock
has entered into an agreement with the said Zdgar M. Noel
by which the said Noel has undertaken, for a consideration,
to erect for the said Bostock a building on the above

mentioned vacant lot.

"20

That for the purpose of executing said building
agreement, the said Edgar M. Noel heretofore, on October
22nd, 1901, in accordance with an ordinance of the Mayor
and City Council of Baltimore, approved June 7th, 1889,
and which is now codified in Article 50 of the Ordinances
of the Mayor and City Council of Baltimore, contained in
the Code of 1893, the portion of said ordinance herein
especilally referred to constituting section 27 of said
Article 50, duly applied to the Appeal Tax Court of Balti:
more City for a permit to erect said building, Mt. Royal
Avenue being more than fifty feet in width.

3.

Your orators show that sections 27 and 28 of said
ordinance of June 7th, 1889, as codified in Article 50
of the Baltimore City Code, are as follows:-

"27. Whenever application accompanied by the payment
of the cost of the advertisement provided for in section
28 is made to the Judges of the A@peal Tax Court for a

permit or permits to erect any new building or buildings



>

on any street or avenue of the width of fifty feet or
more, the person or persons making such application shall
be required, before such permit or permits shall be grant-
ed, to file with the Appeal Tax Court a plat accurately
Aescribing the ﬁiece or parcel of ground to be improved,
giving the front and dépth\thereof, its distances from the
nearest established corner of a street, lane or alley,

and the number of improvements (if more than one) proposed
to be erected thereon; also an accurate description of the
frontage, height, depth, material to be used in the pro-
posed building or buildings and the general appearance

and cost of same.

28. It shall be the duty of the judges of the Appeal
Tax Court to grant such permits on application, without
charge, except as hereinbefore provided, and to keep a
record of all permits issued; provided that no such permit
shall be granted unless in the judgment of said Jjudges

of the Appeal Tax Court or a majority of them, the size,
general character and appearance of the building or
buildings to be erected, will conform to the general char-
acter of the buildings previously erected in the same
locality, and will not in any way tend to depreciate the
value of surrounding improved or unimproved property; énd
provided further, that before any such\permit shall be
granted, at least ten days' notice by advertisement in-
serted in some daily newspaper shall be given by the
Appeal Tax Court that application for such permit has been

made. And before any permit shall be granted to erect

any building or buildings within the limits of the City of




Baltimore, the applicant shall first satisfactorily prove
‘to the judges of the Appeal Tax Court that provision has
been made for such drainage as the topography of the

ground requires."

4.

And your orators further show that the said Edgar M.
Noel, at the time of applying for said permit, duly filed
with the Appeal Tax Court a plat accurately describiﬁg
the piece of ground to be improved by said building,
giving the front and depth thereof, its distances from
the nearest established corner of a street, lane or alley,
and the number of improvements proposed to.be erected
| thereon; also an accurate description of the frontage,
height, depth, material to be used in the proposed build-
ing, and the general appearance and cost of the same;
and your orators further show that the said building pro-
posed to be érected by them, will be erected under the
supervision of the Building Inspector of Baltimore City,
and in conformity with all the building laws of Baltimore

City, governing the erection and construction of said

building, and that provision has been made for all drainage

that the topography of the building requires.
5.

And your orators further show that the said Appeal
Tax Court appointed Monday, the 28th of October, 1901,
at 3 o'clock P, M., as the time for a hearing of the appli-

cation for said permit and any objections or remonstrances
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against the granting of the same, and that on said day

and at said time, a number of owners of property in the
vicinity of the above mentioned vacant lot, appeared before
the said Appeal Tax Court, and offered to submit evidence
in support of their objectidns to the granting of said
pgrmit;\and your orators also attended and offered to sub-
‘mit evidence, by witnesses there present, in support of

their application for said permit. .And your orators show

that many of the said parties who attended the said session

of the Appeal Tax Court, were the same parties who are

|parties complainant in a bill of complaint for an in-
Junction recently filed in this Honorable Court, entitled

I. Townsend Burden and others, against Frank C. Bostock,

]

which bill of complaint seeks to obtain an injunction
}to restrain the said Bostock from\erecting a building
on the said mentioned lot of zround to be used for the

purposes of a Zoo; and your orators further show that the

said Appeal Tax Court, at said session, refused and de-

.clined to hear any testimony whatever, either in support

of or in objection to the application for said permit,
stating at the time thai#jigecision in the matter would

be entirely governed'by their own knowledge of the facts
and advice obtained by them from the Inspector of Buildings

of Baltimore City, and other officials of the City.

6.

‘ E

& And your orators further show that shortly after
t > .
said session, said Appeal Tax Court of Baltimore City

Filed an order and decision in the matter, refusing to
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grant said permit, which order and decision is in the

following language:-

; "In the maﬁter of the application for a permit to
I | erect a‘building on Mt; Royal Ave. to be used for the
purposes of a Zoo. The Appeal Tax Court having consider-

ed the same under Ordinances 91 and 92, Approved June 7th,
1889, see art. 50, sec. 27 & 28, page 1037, Baltimore City
Code 1893, which requires that the applicant for a permit

to erect any new building, should among other things file

a description of the improvement to be erected, and that it
shall be the duty of the Judges of the Appeal Tax Court,

| not to grant sueh permit unless, "the size, general character
and appeafaﬁce of the building or buildings to be erected
will conform to the general character of the buildings

Previously erected in the same locality and will not in L R2 R S

way tend to depreciate the value of surrounding improved or
unimproved property." This language is found in Sec., 28

of said Art. 50, and controls the granting or refusing of
. said permit. -

As officers of the City of Baltimore, the Judges of
ﬁhe Appeal Tax Court must perform the duties required of
them as they find them in the Ordinances of the Mayor -and
|City Council. The important and interesting question, of
fthe constitutionality or unconstitutionality of the Ordi-
nance under consideration is 6ne that the Appeal Tax Court
|cannot decide. That question can only be passed upon by
the proper tribunal. The Appeal Tax Court must execute

the laws of the City as they are upon the Statute books,

until they are repealed or declared null and void. There-
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fore, if we find that the proposed building will not conform
to the general character of the buildings previously erect-
ed in said locality;\and will tend to depreciate the value
of surrounding propérty, we cannot issue the permit. Upon
the plans and specifications for this building presented
to the Inspector of Buildings and examined by the Appeal
Tax Court, we are of the opinion that these do not

conform to the general character of the buildings in the
said locality. The use of this building, when erected,
will be for the purposes of a Zoo. mhese purposes are
among other things to show wild animals, in reality con-
ducting a continuous circus upon one of the most beautiful
streets in the City of Baltimore. It is a matter of al-
most common knowledge that from this Zoo come disagreeable

noises, unpleasant odors, and but a short time ago a

' building used for the same purposes upon this identical

spot was burned down, causing considerable excitement

in that neighborhood from the fear that wild animals

would escape. As the Ordinance asbove quoted gives the
Appeal Tax Court the authority to act, the application
for a permit made by Edgar M. Noel, builder, for Frank

C. Bostock, will not be granted.

CONWAY W, SAMS,

President."

¥ «

And your orators show that it is manifest from con-

sideration of the above set forth order and\decision of the
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Appeal Tax Court that said Court, in refusing to grant
said permit, have based their refusal solely and only
on the ground that the plans and specifications for the

building presented by your orators to the Inspector of

: Buildings< and examined by said Court, do not conform to
the general character of the buildings in the locality
of said lot. The said Court assigns as reasons for said
conclusions the following:-

lst. The building, when erected, is to be used for

the purposes of a Zoo.

2nd. These purposes include the showing of wild
animals, and in reality the conducting of a continuous

circus.

drd. That it is a matter of common knowledge that

And your orators show unto Your Honor that the above
set forth reasons do not in any way justify the conclusion
reached by said Appeal Tax Court in the premises, and that
in arriving at said conclusion in reference to the general
character of the building proposed to be erected, and
whether or not the same conformed to the general character
of the buildings in the said locality, the said Court had
no right to consider saig assigned reasons, and particu-
larly said Court had no right in passing upon the matter,
to consider to what use Oor uses the building would be
kut when erected, and therefore, your orators show that

sald conclusion, being based upon reasons which are il-

legal and invalid, and on which said Appeal Tax Court had

10 warrant in law for relying, the decision itself is in

| from a Zoo come disagreecable noises and unpleasant odors.



law coram non judice.

And in this connection your orators show that the
reasons above set forth relied on by said Appeal Tax Court
have been made the basis of a bill for injunction recently
filed in this Honorable Court by I. Townsend Burden and
others, against the said Frank C. Bostock, which said bill
for an injunction the said Frank C. Bostock has answered,
under affidavit, and has moved to dissolve the preliminary
injunction issued thereon by this Honorable Court. And
your orators further show that said answer entirely denies
any and all allegations of said bill to the effect that
the said Zoo will constitute a nuisance; and your orators
further show that it is entirely competent and proper

for such allegations to be investigated and tried in this
Honorable Court, but that the said Appeal Tax Court had no
right to try said issues nor to base its decision in

refusing said permit on its conclusion as to said issues,
\

8.

And your orators further show that even if it

should be determined that the said decision of the Appeal
Tax Court in refufing to grant said permit, is based on
reasons which the said Court had the right and power to
lconsider, end that their conclusion in the matter is there-
fore justified by said reasons, yet nevertheless, it is
[onclusively evident from the said order and decision of

he Appeal Tax Court in the matter, that their refusal

to grant said permit is based solely and entirely on

that portion of the Ordinance in question, which provides:

'That no such permit shall be granted unless in the judgment
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of said judges of the Appeal Tax Court, or a majority
of them, the size, general character and appearance of
the building or buildings to be erected will conform
to the general character of the buildings previously
erected in the same locality, and will not in any way
tend to depreciate the value of surrounding improved or
unimproved property."

And your orators further show that the said Appeal
Tax Court in basing their refusal to grant the said
permit upon said portion of said ordinance, wrongfully
refused to grant said permit, because your orators\
show that they are advised and believe, and therefore
aver that said portion of said Ordinance is illegal
and imvalid, and of no force or effect in law, in that,

1st. The Mayor and City Council of Baltimore City
had no power or authofityrto enact such a provision, and
that said portion of said ordinance is therefore ultra
vires and void,

2nd. That at the time of the passage of said Ordi-
nance, there was no Statute of the General Assembly of
Maryland in force authorizing the passage of the above
set forth portion of said ordinance, nor has the passage
of said ordinance ever since been ratified by any act-of
the General Assembly of Maryland.

drd. That even if there had been such Statute
authorizing or ratifying said ordinance, yet nevertheless,
the same would have been voidﬁénd illegal in that the
Same is unconstitutional, in that it deprives a citizen
of Baltimore City of his property without due process

of law.
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4th. And that said portion of said ordinance is
void, illegal and unreasonable in that it commits to the
said Appeal Tax Court umlimited and unbounded discretion
in granting or refusing said permits, and does not under-
take to provide any general rules or regulations 1imiting/

the exercise of said discretion by the said Appeal Tax
/

Court.

9.

And the said Edgar M., Noel has also, by his attorneys,
tendered to the said Appeal Tax Court the cost of the
advertisement of the notice in connection with said appli-
cation provided for by the above set out section 28 of
sald ordinance, but said Appeal Tax Court refused to
receive the samé, and waived paymént thereof, stating
they W&uld not grdnt ééié‘peﬁﬁit éven thoﬁgh the césts
of advertisement of said notice were paid %o it, and even

if said notice had been advertised, as required by said

Ordinance.

10.

And your orators further show that in as much as

%they have in all respects duly complied with the provisions

and all other laws and ordinances relating thereto
of said Ordinance which are valid,hand have duly applied

for said permit in conformity with the valid Provisions
|of gaid Ordinance, and in view of the fact that said per-
mit has been wrongfully refused by the said Appeal Tax
Court that therefore your orators are entitled of right
to proceed with the construction and erection of said

building, which they are ready and willing at all times
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to do under the supgrvision of the Inspector of Buildings
of Baltimorﬁ City, end in conformity in all respects to
the building laws and ordinances of said City; but your
orators further show that they are informed and believe,
and therefore aver, that the said Conway Wf Sams, Solomon
H. Freburger and Oscar Beser, Judges of the Appeal Tax
Court of Baltimore City, and the said Thomas G. Hayes,
Mayor of the City of Baltimore, intend to make use of the
authority of their official position, and their influence
with the Police of said City, directed by Thomas F. Farnan,
Acting Marshal of Police of said City, to prevent by force
your orators and their employes from the construction of
erection of said building, or any portion thereof, if
your orators:/their servants or agents, attempt to erect

the same, although your orators are ready and willing,

e

and will construct and erect said building under the super-
vision of the Building Inspector of Baltimore City, and
with due regard for all reasonable and valid regulations
and ordinances of the Mayor and City Council, with resﬁect

to the construction or erection of buildings.

TO THE END THEREFORE:

1st. That this Honorable Court will grant its writ
of injunction directed to the said Conway W. Sams, Solocmon
H. Freburger, and Oscar Leser, Judges of the Appeal Tax
Court of Baltimore City, and to the Mayor and City Council
of Baltimore, a body corporate, Thomas G. Hayes, Mayor of
Baltimore City, and Thomas 7. Farnan, Acting Marshal of .

Police of Baltimore City, and each of them, enjoining them
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and each of them, their subordinates and servants, from
preventing or in any way interfering with the construction
by your orators, or their agents and employes, of said
building, under the supervision of the Building Inspector
of Baltimore City.

2nd. That your orators may have such other and further

relief as the nature and equity of their case may require.

May it please your Honor to grant unto your orators
the writ of subpoena directed to the said Conwa& W. Sams,
Solomon H, Freburger, and Oscar leser, Judges of the Appeal
Tax Court of Baltimore City, and to the Mayor and City
Council'of Baltimore; 2 body corporate, Thémaéid; Haﬁéé;*wuﬁ‘_w
Mayor of Baltimore City, and Thomas ¥. Farnan, Acting
Marshal of Police of Baltimore City, all residing in
said Baltimore City, commanding them to be and appear
in this Court at some certain day to be named there in, and
answer the premises and abide by and perform such decree

as may be passed therein.

And as in duty bound.

dzdéff'/ﬁ%Zuua&g/

Solicitors for Plaintiffs
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STATE OF MARYLAND :
by o e

I HEREBY CERTIFY that on this éé:zzf
day of November, 1901, before me, the subscriber, a Juétice
of the Peace of the State of Maryland, in and for the City
of Baltimore aforesaid, personally appearedéé%%ﬁzaAz?vézazdil
one of the plaintiffs named in the foregoing bill of com-

plaint, and made oath in due form of law that the matters

and facts therein stated are true to the best of his

knowledge, information and belief.
/‘ /

A
Upon the foregoing bill and affidavit, it is by the
CIRCUIT COURT OF BALTIMORAE CITY ORDERED this g?/ day of

'November, 1901, that the defendants in this case show

A :
cause on or before the &Zlgf day of November, 1901,
why the writ of injunction pPrayed for in said bill should
not issue as is therein prayed; Provided, however, that a

copy of this order be served on the said defendants on or

(7 &
before the ‘//j? faes day of November, 1901.
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EQUITY SUBP(ENA.
The State of Margland,
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Court of Baltimore City, at the Court House in said city, on the second Monday o
next to answer the complaint of

HEREOF fail not, as you will answer the contrary at your peril

%
against you in said Court exhibited. =7
il. $: £ % 3
Witneﬁﬁﬂthe honorable HENRY DjHARL;y Chief Judge of the Supreme Bench of Baltlmore »
City, the. / R Y = A AR
Issued the.. ... & . y, ..................................... day of

; -« A.DLTZC .,
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Conway W, Sams,
“ et als. :
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J Demurrer on bhehalf of nur
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Seehis

&. Clerk, - ™ : .“ .
Please tilOo k| ’




Baltimore City,

Frank C, Bostock and

Edgar M, Nosl,
d Plf;intirra.

V8e
Conway W, Sams, Solomon In the Cireuit Court
of

. Raltimore City,.

He Freehurger and Osear
Leser, Judges of the
Appeal Tax Court of Bal-
timore City, the Mayor

and City Council of Balti-
more, a hody corporate,
Thomas G, Hayes, Mayor of
Baltimore City, and
Thomas F, Farnan, Acting
Marshal of Police of

Nt i sl Nl st st P S il St Nl P sl Satl? st "t "t stV Nl “squil "o "t i il st Nl Nl st " it "

The Defendants, Conway W, Sams, Solomon H, Freeburger
and Oscar Leser, Judges of the Appeal Tax Court of Balti-
more City, the Mayor and City Council of Balt imore, and

and Thomas ¥, Farnan, Acting Marshal of Police of Balt imore City,

Thomas G. Hayes, Mayor of Baltimore City, demur to the Plain-
tiffs' Bill, and for cause of demurrer show:

Y That the Plaintiffs have not stated in their Bill
such .a case as entitles them to any relief in Equity against
these defendants, or any of them,

2'9 That the Defendants, Conway ". Sams, Solomon H,
Freeburger and Oscar Leser, Judges of the Appeal Tax Court

- of Baltimore City, have discretionary powers as to the grante-

ing or refusal of permits for the erection of a building or
buildings, as prescribed in the ordinance to which reference
is made in the Bill of Complaint, and upon the invalidity
of which the Plaintiffs rely, and that said ordinance is
valid and hinding, and the powers therein conferred are

powers properly conferred by the other named defendant, the
(1)



Mayor and City Council of Baltimore, upon its duly authorized
agents, the members of the Appeal Tax Court, and the plain-
tiffs ars not, therefore, entitled to any relief in this
COurt..

K That the refusal, upon the part of the members of
tha Appeal Tax Court, of the permit which was applied for by
the Plaintiff, Rdgar M, Noel, under and by virtue of the
power and authority conferred upon said Court by said ordi-
nance in said Bill referred to, was the propor exercise of
police powers, which the other defendant, the Mayor and City
Council of Baltimore, had, by the authority in it vested,
oonforro(l upon said members of the Appn:l Tax Court, its
duly mthoruu and accredited agents, ‘

G,

Attorneys for ove named Defendants,

STATE OF MARYLAND, BALTIMORE CITY, TO WIT:

I RERRBY CERTIFY that on this /5 ¢ day of
Novemher, 1901, before me, the subscriber, a Justice of the
Peace of the State of Maryland, in and for Baltimore City
.a.toruud, personally appeared Conway ". Sams, one of the
defendants in the above entitled case, and made oath in due
form of law, for himself and all the other defendants above
named, th;t the demurrer filed by them herein is not intended

for dolw. W //
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FRANK C. BOSTOCK ET AL .‘
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: 1 | - 1’
CONWAY W. SAMS ET ALS 3 %

| DECREE.
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1 /

. 3 Mr. Clerk: | J : il;

* Please file.  Hf .,-k ‘_
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FRANK C. BOSTOCK ET AL
VS.

CONWAY W, SAMS ET ALS

The above cause coming on to be heard upon
demurrer to the bill of complaint, and after argument of
counsel for the respective parties it is thereupon,
this /& day of March, 1902 by the Circuit Court of
Baltimore City, ADJUDGED, ORDERED AND DECRFED,

That the demurrer filed to the b;ll of
complaint in this case be and it is hereby sus tained
and the bill of complaint be and the same hereby is

dismissed without prejudice to the plaintiffs.

IN THE
s
CIRCUIT COURT OF

BALTIMORE CITY.

DECREE.







Mn the Circunit Court

Of Baltimore City.

& , |

—Vs— >
- / /:7
......... A .4,d.a.(/(.«(. ’Vd,{;(/’ "/gtﬂ’p, /gé) 2
............. e day ofn/ﬂtf/é/ .190.Z_ upon
e Solicitor,
% .
above cause be set down for hearing on the..../..%...day of‘/,///&vclz/ ...... 190 2. Provided, a copy of this Order

be served on the opposite parpa/aor}ﬁéwsolicitor S on or before the 70 ,, day 0!//5&:@6.4_190 z,

True Copy.
i o
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lease enter an appeal in this case to the
o "'A., .“:- ’ '_' ) [LAe, .lr ";.'." ':. r L -julf...-.l ) § *r A 1 .=.‘H""
s of Maryland on behalf of the plaintiffs
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