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Bill of Complaint. 

( F d . 8th . N o v e m b e r 1901. > 

F R A N K C . B O S T O C K A N D E D ­

G A R M . N O E L , 

C O N W A Y W . S A M S , S O L O M O N 

H . F R K B U K G E R , A N D O S C A R 

L E S E R , J u d g e s o f the A p ­

peal T a x C o u r t , o f B a l t i m o r e 
C i t y , T h e M a y o r and C i ty 
Counc i l o f B a l t i m o r e , a b o d y 
c o r p o r a t e . T h o m a s G. H a y e s , 
M a y o r o f B a l t i m o r e C i t y , 
and T h o m a s F . F a r n a n , A c t ­
i n g M a r s h a l o f P o l i c e o f 
B a l t i m o r e C i t y . 

In the C i r c u i t C o u r t o f Bal­

t i m o r e C i t y . 

To th* Honorable, th* Judge of mid ( owrt: 

T h e Bi l l o f C o m p l a i n t o f F r a n k C. B o s t o e k and E d g a r 
M . N o e l , t h e la t te r a r e s i d e n t o f B a l t i m o r e C i t y , and State 
o f M a r y l a n d , a g a i n s t t h e a b o v e n a m e d d e f e n d a n t s r e s p e c t ­
fu l l y r e p r e s e n t s u n t o Y o u r H o n o r as f o l l o w s : 

T h a t the said F r a n k C. B o s t o c k h e i e t o f o r e h a s leased 
f o r a va luab le c o n s i d e r a t i o n , f r o m a cer ta in Wi l l i am P . H a r ­
v e y , w h o i s t h e o w n e r t h e r e o f , a vacant lot o f g r o u n d , altout 
o n e h u n d r e d and f i fty f e e t s q u a r e , s i tuated at the nor theas t 
c o r n e r o f M o u n t R o y a l and M a r y l a n d A v e n u e s , in Balt i -
m o r e C i t y ; and that said F r a n k C. B o s t o c k has e n t e r e d into 
an a r g r e e m e n t w i t h t h e said E d g a r M . N o e l b y w h i c h the said 
X I K ' 1 lias u n d e r t a k e n , f or a c o n s i d e r a t i o n , to erect for thf 
said Bost<K ' ,k a b u i l d i n g on the a b o v e ment i oned v a c a n t lot . 

I I . 

T h a t f o r the p u r p o s e o f e x e c u t i n g said b u i l d i n g a g r e e ­
m e n t , the said E d g a r M . N o e l h e r e t o f o r e , on O c t o b e r 22nd 
1901, in a c c o r d a n c e w i t h an o r d i n a n c e o f the M a y o r and Ci ty 
Counc i l o f B a l t i m o r e , a p p r o v e d J u n e 7th. 18b9, and w h i c h is 
n o w cod i f i ed in A r t i c l e 50 o f t h e O r d i n a n c e s o f t h e M a y o r 
and C i t y C o u n c i l o f B a l t i m o r e , c on ta ined in the C o d e o f 1S9J5. 
t h e p o r t i o n o f said o r d i n a n c e here in espec ia l l y r e f e r r e d t o 

I . 
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c o n s t i t u t i n g Sec t i on 27 o f sa id A r t i c l e 50 , d u l y app l i ed t o 
t h e A p p e a l T a x C o u r t o f B a l t i m o r e C i t y f o r a p e r m i t t o 
e r e c t said b u i l d i n g , M o u n t R o y a l A v e n u e b e i n g m o r e than 
fifty f e e t in w i d t h . 

I I I . 

Y o u r o r a t o r s s h o w that s e c t i o n s 27 and 28 o f sa id o r d i ­
n a n c e o f J u n e 7th, 1889, a s a cod i f ied in A r t i c l e 50 o f the 
B a l t i m o r e C i t y C o d e , a r e a s f o l l o w s : 

" 2 7 . W h e n e v e r app l i ca t i on a c c o m p a n i e d b y 
the p a y m e n t o f t h e c o s t o f t h e a d v e r t i s e m e n t 
p r o v i d e d f o r in s e c t i o n 28 i s m a d e t o the J u d g e s 
o f the Apj>eal T a x C o u r t f o r a p e r m i t o r p e r ­
m i t s t o e r e c t a n y n e w b u i l d i n g o r b u i l d i n g s o n 
any s t r e e t o r a v e n u e o f t h e w i d t h o f fifty f e e t 
o r m o r e , the p e r s o n o r p e r s o n s m a k i n g s u c h 
appl i cat ion shall b e r e q u i r e d , b e f o r e s u c h p e r ­
m i t o r p e r m i t s shall b e g r a n t e d t o file w i th t h e 
Appea l T a x C o u r t a plat a c c u r a t e l y d e s c r i b i n g 
the p i e c e o r parce l o f g r o u n d t o b e i m p r o v e d , 
g i v i n g t h e f r o n t and d e p t h t h e r e o f , i ts d i s t a n c e s 
f r o m the n e a r e s t e s t a b l i s h e d c o r n e r o f a s t r e e t , 
lane o r a l l ey , and the n u m b e r o f i m p r o v e m e n t s 
(if m o r e than o n e ) p r o p o s e d t o b e e r e c t e d t h e r e ­
on : a l so an a c c u r a t e d e s c r i p t i o n o f the f r o n t a g e , 
h e i g h t , d e p t h , mater ia l t o b e u s e d in the p r o ­
p o s e d b u i l d i n g o r b u i l d i n g s and t h e g e n e r a l a p -
j>earance and c o s t o f s a m e . 

28. I t shal l b e t h e d u t y o f t h e J u d g e s o f the 
A p p e a l T a x C o u r t t o g r a n t s u c h p e r m i t s on a p ­
p l i cat ion , w i t h o u t c h a r g e , e x c e p t a s h e r e i n b e ­
f o r e p r o v i d e d , and t o k e e p a r e c o r d o f all p e r ­
m i t s i s s u e d ; p r o v i d e d that n o s u c h p e r m i t shall 
b e g r a n t e d u n l e s s in the j u d g m e n t o f said 
j u d g e s o f t h e A p p e a l T a x C o u r t o r a m a j o r i t y 
o f t h e m , t h e s ize , g e n e r a l c h a r a c t e r and a p p e a r ­
a n c e o f t h e b u i l d i n g o r b u i l d i n g s t o be e r e c t e d , 
will c o n f o r m t o t h e g e n e r a l c h a r a c t e r o f the 
b u i l d i n g s p r e v i o u s l y e r e c t e d in t h e s a m e loca l i ­
t y , and wil l n o t in a n y w a y tend t o d e p r e c i a t e 
the va lue o f s u r r o u n d i n g i m p r o v e d o r u n i m ­
p r o v e d p r o p e r t y ; and p r o v i d e d f u r t h e r , that b e ­
f o r e a n y s u c h p e r m i t shall b e g r a n t e d , at l eas t 
ten d a y s ' n o t i c e b y a d v e r t i s e m e n t i n s e r t e d in 
s o m e dai ly n e w s p a p e r shall be g i v e n b y the A p ­
peal T a x C o u r t that app l i ca t ion f o r s u c h p e r m i t 
has been m a d e . 

A n d b e f o r e a n y p e r m i t shall b e g r a n t e d t o 
e r e c t a n y b u i l d i n g o r b u i l d i n g s w i th in t h e l i m ­
i t s o f t h e C i t y o f B a l t i m o r e , t h e app l i cant shall 
first s a t i s f a c t o r i l y p r o v e t o t h e J u d g e s o f t h e 
A p p e a l T a x C o u r t that p r o v i s i o n h a s b e e n m a d e 
f o r s u c h d r a i n a g e a s t h e t o p o g r a p h y o f t h e 
g r o u n d r e q u i r e s . 
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I V . 

A n d y o u r o r a t o r s f u r t h e r s h o w that the said E d g a r M . 
N o e l , a t t h e t i m e o f a p p l y i n g f o r sa id p e r m i t , d u l y filed 
w i th the A p p e a l T a x C o u r t a p lat a c c u r a t e l y d e s c r i b i n g the 
p i e c e o f g r o u n d t o b e i m p r o v e d b y said b u i l d i n g , g i v i n g the 
f r o n t and d e p t h t h e r e o f , i t s d i s t a n c e s f r o m t h e n e a r e s t e s ­
tab l i shed c o r n e r o f a s t r e e t , lane o r a l l ey , and t h e n u m b e r 
o f i m p r o v e m e n t s p r o p o s e d t o b e e r e c t e d t h e r e o n ; a l s o an 
a c c u r a t e d e s c r i p t i o n o f t h e f r o n t a g e , d e p t h , mater ia l t o b e 
u s e d in t h e p r o p o s e d b u i l d i n g , and the g e n e r a l a p p e a r a n c e 
and c o s t o f t h e s a m e ; and y o u r o r a t o r s f u r t h e r s h o w that 
the said b u i l d i n g p r o p o s e d t o b e e r e c t e d b y t h e m will 
b e e r e c t e d u n d e r t h e s u p e r v i s i o n o f t h e B u i l d i n g I n s p e c t o r 
o f B a l t i m o r e C i t y , and in c o n f o r m i t y w i th all t h e b u i l d i n g 
l a w s o f B a l t i m o r e C i t y , g o v e r n i n g t h e e r e c t i o n and c o n ­
s t r u c t i o n o f sa id b u i l d i n g , and that p r o v i s i o n h a s been m a d e 
f o r all d r a i n a g e that t h e t o p o g r a p h y o f t h e b u i l d i n g re ­
q u i r e s . 

V . 

A n d y o u r o r a t o r s f u r t h e r s h o w that the said A p p e a l T a x 
C o u r t a p p o i n t e d M o n d a y , t h e 28th o f O c t o b e r . 1901, a t 3 
o ' c l o c k P . M . , a s t h e t i m e f o r a h e a r i n g o f the app l i ca t ion 
f o r t h e said p e r m i t and a n y o b j e c t i o n s o r r e m o n s t r a n c e s 
aga ins t t h e g r a n t i n g o f the s a m e , and that on said d a y , and 
at said t i m e , a n u m b e r o f o w n e r s o f p r o p e r t y in the v i c in i ty 
o f t h e a b o v e m e n t i o n e d v a c a n t l o t , a p p e a r e d b e f o r e t h e said 
A p p e a l T a x C o u r t , and o f f e r e d t o s u b m i t e v i d e n c e in s u p ­
p o r t o f t h e i r o b j e c t i o n s t o t h e g r a n t i n g o f sa id p e r m i t : 
and y o u r o r a t o r s a l so a t t e n d e d and o f f e red t o s u b m i t 
e v i d e n c e , b y w i t n e s s e s t h e n p r e s e n t , in s u p p o r t o f the i r a p ­
p l i cat ion f o r said p e r m i t . 

A n d y o u r o r a t o r s s h o w that m a n y o f the p a r t i e s w h o 
a t t e n d e d t h e said s e s s i o n o f the A p p e a l T a x C o u r t , w e r e 
t h e s a m e p a r t i e s w h o a r e p a r t i e s c o m p l a i n a n t in a bill o f 
c o m p l a i n t f o r an i n j u n c t i o n r e c e n t l y tiled in t h i s H o n o r a b l e 
C o u r t , ent i t l ed I , T o w n s e n d Burdfcn, and o t h e r s , aga inst 
F r a n k C. B o s t o c k , w h i c h bil l o f c o m p l a i n t s e e k s t o obta in 
an i n j u n c t i o n t o r e s t r a i n the said B o s t o c k f r o m e r e c t i n g a 
b u i l d i n g on t h e said m e n t i o n e d lo t o f g r o u n d t o be u s e d 
f o r t h e p u r p o s e s o f a Z o o . and y o u r o r a t o r s f u r t h e r s h o w 
that t h e said A p p e a l T a x C o u r t , at said s e s s i o n , r e f u s e d 
and d e c l i n e d t o hear a n y t e s t i m o n y w h a t e v e r , e i t h e r in s u p ­
p o r t o f , o r in o b j e c t i o n t o t h e app l i ca t ion f o r said p e r m i t , 
s t a t i n g a t t h e t i m e that t h e i r d e c i s i o n in the m a t t e r would 
b e g o v e r n e d b y t h e i r o w n k n o w l e d g e o f the f a c t s and a d v i c e 
ob ta ined b y t h e m f r o m t h e I n s p e c t o r o f B u i l d i n g s of Balt i ­
m o r e C i t y , and o t h e r off icials o f t h e C i t y . 

V I . 

A n d y o u r o r a t o r s f u r t h e r s h o w that s h o r t l y a f t e r said 
s e s s i o n , sa id A p p e a l T a x C o u r t o f B a l t i m o r e C i ty tiled an 
o r d e r a n d d e c i s i o n in the m a t t e r , r e f u s i n g t o g r a n t said 
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p e r m i t , w h i c h o r d e r and d e c i s i o n i s in t h e f o l l o w i n g 
l a n g u a g e : 

" I n t h e m a t t e r o f the app l i ca t i on f o r a p e r ­
mi t t o e r e c t a b u i l d i n g on M t . R o y a l A v e . , t o 
be u s e d f o r t h e p u r p o s e s o f a Z o o . 

T h e A p p e a l T a x C o u r t h a v i n g c o n s i d e r e d 
the s a m e u n d e r O r d i n a n c e 91 and 92 , a p p r o v e d 
J u n e 7th , 1889, s e e A r t . 50 , s e c . 27 and 28, p a g e 
1037, B a l t i m o r e C i t y C o d e 1893, w h i c h r e q u i r e s 
that the a p p l i c a n t f o r a p e r m i t t o e r e c t any n e w 
bu i ld ing , s h o u l d , a m o n g o t h e r t h i n g s , tile a d e ­
s c r i p t i o n o f t h e i m p r o v e m e n t t o b e e r e c t e d , and 
that it shall b e t h e d u t y o f t h e J u d g e s o f t h e 
A p p e a l T a x C o u r t , no t to g r a n t s u c h p e r m i t un ­
l e s s " t h e s ize , g e n e r a l c h a r a c t e r and a p p e a r ­
a n c e o f the b u i l d i n g o r b u i l d i n g s to be e r e c t e d 
will c o n f o r m to t h e g e n e r a l c h a r a c t e r o f t h e 
b u i l d i n g s e r e c t e d in t h e s a m e loca l i ty and wil l 
no t in a n y w a y tend to d e p r e c i a t e t h e v a l u e o f 
the s u r r o u n d i n g i m p r o v e d o r u n i m p r o v e d p r o p -
e r t y . " 

T h i s l a n g u a g e i s f o u n d in S e c . 28 o f said A r t . 
50, and c o n t r o l s the g r a n t i n g o r r e f u s i n g o f said 
p e r m i t . 

A s o f f i cers o f t h e C i t y o f B a l t i m o r e , the 
J u d g e s o f the A p p e a l T a x C o u r t m u s t p e r f o r m 
t h e d u t i e s r e q u i r e d o f t h e m a s t h e y find them 
in the O r d i n a n c e s o f t h e Mayor and C i t y Coun­
c i l . 

T h e i m p o r t a n t and i n t e r e s t i n g q u e s t i o n , o f 
the c o n s t i t u t i o n a l i t y o r u n c o n s t i t u t i o n a l i t y o f 
the O r d i n a n c e u n d e r c o n s i d e r a t i o n i s o n e that 
the A p p e a l T a x C o u r t c a n n o t d e c i d e . 

T h a t q u e s t i o n can only b e p a s s e d u p o n b y t h e 
proper t r i b u n a l . 

T h e A p p e a l T a x C o u r t m u s t e x e c u t e t h e l a w s 
o f the C i t y a s t h e y a r e u p o n the Statute b o o k s , 
unti l the j - a r e repea led o r d e c l a r e d null and 
v o i d . 

T h e r e f o r e , if w e find that t h e p r o p o s e d bu i ld ­
i n g wi l l n o t c o n f o r m to t h e g e n e r a l c h a r a c t e r o f 
the b u i l d i n g s p r e v i o u s l y e r e c t e d in said loca l i ­
t y , and wil l t end to d e p r e c i a t e the v a l u e o f s u r ­
r o u n d i n g p r o p e r t y , w e c a n n o t i s s u e the p e r m i t . 

U p o n t h e p lans and spec i f i ca t i ons f o r th i s 
b u i l d i n g p r e s e n t e d to the I n s p e c t o r o f B u i l d ­
i n g s and e x a m i n e d b y the A p p e a l T a x C o u r t , 
w e a r e o f t h e o p i n i o n that t h e s e d o n o t c o n f o r m 
to t h e g e n e r a l c h a r a c t e r o f t h e b u i l d i n g s in the 
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sa id l o ca l i ty . T h e u s e o f t h i s b u i l d i n g , w h e n 
e r e c t e d , wil l b e f o r t h e p u r p o s e s o f a Z o o . 

T h e s e p u r p o s e s a r e a m o n g o t h e r t h i n g s t o 
s h o w wi ld a n i m a l s , in rea l i ty , c o n d u c t i n g a c o n ­
t i n u o u s c i r c u s u p o n o n e o f the m o s t beaut i fu l 
s t r e e t s in the C i t y o f B a l t i m o r e . I t is a m a t t e r 
o f a l m o s t c o m m o n k n o w l e d g e that f r o m th i s Z o o 
c o m e d i s a g r e e a b l e n o i s e s , unp leasant o d o r s , and 
b u t a s h o r t t i m e a g o a b u i l d i n g u s e d f o r t h e 
s a m e p u r p o s e s u p o n th i s ident i ca l s p o t w a s 
b u r n e d d o w n , c a u s i n g c o n s i d e r a b l e e x c i t e m e n t 
in that n e i g h b o r h o o d f r o m the f e a r that the 
wi ld an imals w o u l d e s c a p e . 

A s t h e O r d i n a n c e a b o v e q u o t e d g i v e s the A p ­
peal T a x C o u r t t h e a u t h o r i t y t o a c t , the app l i ca ­
t ion f o r a p e r m i t m a d e b y E d g a r M . N o e l , 
b u i l d e r , f o r F r a n k C . B o s t o c k , wi l l n o t lie 
g r a n t e d . 

C O N W A Y W . S A M S . 
JWxhletit." 

V I I . 

A n d y o u r o r a t o r s s h o w that it i s m a n i f e s t f r o m c o n s i d ­
erat ion o f t h e a b o v e se t f o r t h o r d e r and d e c i s i o n o f the A p ­
peal T a x C o u r t that said C o u r t , in r e f u s i n g to g r a n t said 
l>ermit, h a v e based t h e i r re fusa l s o l e l y and o n l y on the 
g r o u n d that the p lans and spec i f i ca t i ons f o r the b u i l d i n g 
p r e s e n t e d b y y o u r o r a t o r s t o the I n s p e c t o r o f B u i d i u g s , 
and e x a m i n e d b y sa id C o u r t , d o no t c o n f o r m t o t h e g e n e r a l 
c h a r a c t e r o f t h e b u i l d i n g s in t h e l o ca l i ty o f said lot . 

T h e said C o u r t a s s i g n s a s r e a s o n s f o r said c o n c l u s i o n s as 
f o l l o w s : 

1st. T h e b u i l d i n g , w h e n e r e c t e d , i s t o b e used f o r the 
p u r p o s e s o f a Z o o . 

2nd . T h e s e p u r p o s e s i n c l u d e the s h o w i n g o f wi ld ani ­
m a l s , and in real i ty the c o n d u c t i n g o f a c o n t i n u o u s c i r c u s . 

Hrd. T h a t it i s a m a t t e r o f c o m m o n k n o w l e d g e that 
f r o m a Z o o c o m e d i s a g r e e a b l e and unp leasant o d o r s . 

A n d y o u r o r a t o r s s h o w u n t o y o u r H o n o r that the a b o v e 
s e t f o r t h r e a s o n s d o no t in a n y w a y j u s t i f y t h e c o n c l u s i o n 
r e a c h e d b y said A p p e a l T a x C o u r t in the p r e m i s e s , and 
that in a r r i v i n g at sa id c o n c l u s i o n in r e f e r e n c e t o the g e n e r ­
al c h a r a c t e r o f t h e b u i l d i n g p r o p o s e d t o b e e r e c t e d , and 
w h e t h e r o r n o t t h e s a m e c o n f o r m e d t o the g e n e r a l c h a r a c ­
t e r o f t h e b u i l d i n g s in said l o ca l i ty , the said C o u r t had no 
r i g h t t o c o n s i d e r said a s s i g n e d , and p a r t i c u l a r l y said 
C o u r t had n o r i g h t in p a s s i n g upon the m a t t e r , to 
c o n s i d e r t o w h a t u s e o r u s e s t h e b u i l d i n g w o u l d be put 
w h e n e r e c t e d , and t h e r e f o r e , y o u r o r a t o r s s h o w that said 
c o n c l u s i o n , b e i n g b a s e d u p o n r e a s o n s w h i c h a r e i l legal and 
inva l id , and on w h i c h said A p p e a l T a x C o u r t had no w a r -
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rant in law f o r r e l y i n g , t h e d e c i s i o n i tse l f i s in l aw coram 

A n d in t h i s c o n n e c t i o n y o u r o r a t o r s s h o w that the 
r e a s o n s a b o v e s e t f o r t h re l i ed on b y said A p p e a l T a x C o u r t 
h a v e been m a d e t h e bas i s o f a bill f o r in junc t i on r e c e n t l y 
tiled in t h i s H o n o r a b l e C o u r t b y I . T o w n s e n d B u r d u r and 
o t h e r s , a g a i n s t t h e said F r a n k C. B o s t o c k , w h i c h said bi l l 
f o r in junc t i on t h e said F r a n k C. B o s t o c k h a s a n s w e r e d , u n ­
d e r aff idavit , and h a s m o v e d t o d i s s o l v e t h e p r e l i m i n a r y in­
j u n c t i o n i s s u e d t h e r e o n b y th i s H o n o r a b l e C o u r t . 

A n d y o u r o r a t o r s f u r t h e r s h o w that said a n s w e r e n t i r e l y 
d e n i e s a n y and all a l l egat i ons o f sa id bil l t o the e f f ec t that 
the said Z o o wil l c o n s t i t u t e a n u i s a n c e ; and y o u r o r a t o r s 
f u r t h e r s h o w that it i s e n t i r e l y c o m p e t e n t and p r o p e r f o r 
s u c h a l l ega t i ons t o b e i n v e s t i g a t e d and t r i ed in t h i s H o n o r ­
a b l e C o u r t , b u t that the said A p p e a l T a x C o u r t had n o r i g h t 
t o t r y said i s s u e s n o r t o b a s e i t s d e c i s i o n in r e f u s i n g said 
p e r m i t o n i t s c o n c l u s i o n as t o said i s s u e s . 

V I I I . 

A n d y o u r o r a t o r s f u r t h e r s h o w that e v e n if it shou ld b e 
d e t e r m i n e d that t h e said d e c i s i o n o f t h e A p p e a l T a x C o u r t 
in r e f u s i n g t o g r a n t said p e r m i t , i s b a s e d on r e a s o n s w h i c h 
t h e said C o u r t had t h e r i g h t and p o w e r t o c o n s i d e r , and that 
the i r c o n c l u s i o n in t h e inatter i s t h e r e f o r e justi f ied b y said 
r e a s o n s , y e t n e v e r t h e l e s s , i t i s c o n c l u s i v e l y e v i d e n t f r o m the 
said o r d e r and d e c i s i o n o f t h e A p p e a l T a x C o u r t in the m a t ­
t e r , that t h e i r re fusa l t o g r a n t said p e r m i t i s b a s e d so l e l y 
and e n t i r e l y on that p o r t i o n o f t h e O r d i n a n c e in q u e s t i o n , 
w h i c h p r o v i d e s : 

" T h a t n o s u c h p e r m i t shall b e g r a n t e d u n l e s s 
in the j u d g m e n t o f sa id j u d g e s o f t h e A p p e a l 
T a x C o u r t , o r a m a j o r i t y o f t h e m , t h e s ize , g e n ­
eral c h a r a c t e r and a p p e a r a n c e o f t h e b u i l d i n g 
o r b u i l d i n g s t o b e e r e c t e d wi l l c o n f o r m t o t h e 
g e n e r a l c h a r a c t e r o f t h e b u i l d i n g s p r e v i o u s l y 
e r e c t e d in t h e s a m e l oca l i ty , and wi l l no t in any 
w a y tend t o d e p r e c i a t e the va lue o f s u r r o u n d i n g 
i m p r o v e d o r u n i m p r o v e d p r o p e r t y . " 

A n d y o u r o r a t o r s f u r t h e r s h o w that t h e said A p p e a l 
T a x C o u r t in b a s i n g the i r re fusa l t o g r a n t the said p e r m i t 
u p o n said p o r t i o n o f said O r d i n a n c e , w r o n g f u l l y r e f u s e d t o 
g r a n t said p e r m i t , b e c a u s e y o u r o r a t o r s s h o w that t h e y are 
a d v i s e d and b e l i e v e , and t h e r e f o r e a v e r that said p o r t i o n o f 
sa id O r d i n a n c e i s i l legal and inva l id , and o f n o e f f e c t in l a w , 
in that , 

1st . T h e M a y o r and C i t y C o u n c i l o f B a l t i m o r e C i ty 
had n o p o w e r o r a u t h o r i t y t o e n a c t s u c h a p r o v i s i o n , and 
that said p o r t i o n o f sa id O r d i n a n c e i s t h e r e f o r e ultra cire* 
and v o i d . 
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2nd . T h a t at t h e p a s s a g e o f said O r d i n a n c e , t h e r e w a s 
no Statute o f t h e G e n e r a l A s s e m b l y o f M a r y l a n d in f o r c e 
author iz ing t h e p a s s a g e o f t h e a b o v e se t f o r t h p o r t i o n o f 
said O r d i n a n c e , n o r has t h e p a s s a g e o f said O r d i n a n c e e v e r 
s i n c e b e e n ratif ied b y an A c t o f t h e Genera l A s s e m b l y o f 
M a r y l a n d . 

3 r d . T h a t e v e n if t h e r e had b e e n s u c h Statute a u t h o r ­
izing o r r a t i f y i n g said O r d i n a n c e , y e t n e v e r t h e l e s s , t h e s a m e 
would h a v e b e e n v o i d and i l legal in that the s a m e i s u n c o n ­
st i tut ional , in that it d e p r i v e s a c i t izen o f B a l t i m o r e C i t y o f 
h i s p r o p e r t y w i t h o u t d u e p r o c e s s o f law. 

4th. A n d that said p o r t i o n o f said O r d i n a n c e i s v o i d , 
i l legal and u n r e a s o n a b l e in that i t c o m m i t s t o the said A p ­
peal T a x C o u r t un l imi ted and u n b o u n d e d d i s c r e t i o n in g r a n t ­
ing o r r e f u s i n g said p e r m i t s , and d o e s no t u n d e r t a k e t o p r o ­
v ide any g e n e r a l r u l e s o r r e g u l a t i o n s l imi t ing the e x e r c i s e 
of said d i s c r e t i o n o f t h e said A p p e a l T a x C o u r t . 

I X 

A n d t h e said E d g a r M . N o e l h a s a l so , b y h i s a t t o r n e y s 
t e n d e r e d t o t h e said A p p e a l T a x C o u r t the c o s t o f the a d v e r ­
t i s e m e n t o f the n o t i c e in c o n n e c t i o n wi th said appl i cat ion 
p r o v i d e d f o r b y t h e a b o v e se t o u t S e c t i o n 28 o f said O r d i ­
nance , b u t said A p p e a l T a x C o u r t r e f u s e d t o r e c e i v e the 
s a m e , and w a i v e d p a y m e n t thereo f , s t a t i n g the}* w o u l d not 
g r a n t said p e r m i t e v e n t h o u g h t h e c o s t s o f a d v e r t i s e m e n t 
o f sa id n o t i c e w e r e paid t o i t , and e v e n if said no t i ce had 
been a d v e r t i s e d , a s r e q u i r e d b y said O r d i n a n c e . 

X 

A n d y o u r o r a t o r s f u r t h e r s h o w that in as m u c h a s they 
have in all r e s p e c t s d u l y c o m p l i e d w i t h the p r o v i s i o n s o f 
said O r d i n a n c e w h i c h a r e va l id , and all o t h e r l a w s and O r d i ­
n a n c e s r e la t ing t h e r e t o , and h a v e d u l y app l i ed f o r said p e r ­
mit in c o n f o r m i t y w i th the va l id p r o v i s i o n s o f sa id O r ­
d i n a n c e and in v i e w o f t h e f a c t that said p e r m i t has 
been w r o n g f u l l y r e f u s e d b y t h e said A p p e a l T a x C o u r t that 
t h e r e f o r e y o u r o r a t o r s a r e ent i t l ed o f r i g h t to p r o c e e d with 
the c o n s t r u c t i o n and e r e c t i o n o f sa id b u i l d i n g , wh i ch t h e y 
are w i l l ing at all t imes t o d o u n d e r the s u p e r v i s i o n o f the 
I n s p e c t o r o f B u i l d i n g s o f B a l t i m o r e C i t y , and in c o n f o r m i t y 
in all r e s p e c t s t o the b u i l d i n g l a w s and o r d i n a n c e s o f said 
c i t y ; b u t y o u r o r a t o r s f u r t h e r s h o w that they a r e i n f o r m e d 
and b e l i e v e , and t h e r e f o r e a v e r that t h e said C o n w a y W . 
S a m s , S o l o m o n H . F r e b u r g e r and O s c a r L e s e r , J u d g e s o f 
the A p p e a l T a x C o u r t o f B a l t i m o r e C i t y , and the said T h o m a s 
G. H a y e s , M a y o r o f the C i t j ' o f B a l t i m o r e , intend to make u s e 
o f the a u t h o r i t y o f t h e i r official p o s i t i o n , and t h e i r inf luence 
wi th t h e P o l i c e o f sa id C i t y , d i r e c t e d b y T h o m a s F . F a r n a n , 
A c t i n g M a r s h a l o f P o l i c e o f sa id C i t y , t o p r e v e n t b y f o r c e 
y o u r o r a t o r s and t h e i r e m p l o y e s f r o m t h e c o n s t r u c t i o n o f 
e r e c t i o n o f sa id b u i l d i n g , o r a n y p o r t i o n thereo f , if y o u r 
o r a t o r s , t h e i r s e r v a n t s o r a g e n t s , a t t e m p t t o e r e c t the s a m e . 
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a l t h o u g h y o u r o r a t o r s a r e r e a d y and wi l l ing , and wil l c o n ­
s t r u c t and e r e c t sa id b u i l d i n g u n d e r t h e s u p e r v i s i o n o f t h e 
B u i l d i n g I n s p e c t o r o f B a l t i m o r e C i t y , and w i t h d u e r e g a r d 
f o r all r e a s o n a b l e and val id r e g u l a t i o n s and o r d i n a n c e s o f 
the M a y o r and C i t y C o u n c i l , w i t h r e s p e c t to t h e c o n s t r u c ­
t ion o r e r e c t i o n o f b u i l d i n g s . 

T o the e n d t h e r e f o r e : 

1st . T h a t th i s H o n o r a b l e C o u r t wil l g r a n t i t s w r i t of 
i n j u n c t i o n d i r e c t e d to t h e sa id C o n w a y W . S a m s , S o l o m o n H . 
F r e b u r g e r , and O s c a r L e s e r , J u d g e s o f t h e A p p e a l T a x 
C o u r t o f B a l t i m o r e C i t y , and to the M a y o r and C i t y Counc i l 
o f B a l t i m o r e C i t y , a b o d y c o r p o r a t e , T h o m a s G . H a y e s , 
M a y o r o f B a l t i m o r e C i t y , and T h o m a s F . F a r n a n , A c t i n g 
M a r s h a l o f P o l i c e o f B a l t i m o r e C i t y , and e a c h o f t h e m , e n ­
j o i n i n g t h e m and e a c h o f t h e m t h e i r s u b o r d i n a t e s and s e r ­
v a n t s , f r o m p r e v e n t i n g o r in any w a y i n t e r f e r i n g wi th the 
c o n s t r u c t i o n b y y o u r o r a t o r s , o r t h e i r a g e n t s and e m p l o y e s , 
o f said b u i l d i n g , u n d e r t h e s u p e r v i s i o n o f the B u i l d i n g I n ­
s p e c t o r o f B a l t i m o r e C i t y . 

2nd . T h a t y o u r o r a t o r s m a y h a v e s u c h o t h e r and 
f u r t h e r re l ie f a s t h e n a t u r e and e q u i t y o f t h e i r c a s e m a y r e ­
q u i r e . 

M a y it p lease y o u r H o n o r to g r a n t u n t o y o u r o r a t o r s 
t h e w r i t o f s u b p o e n a d i r e c t e d to t h e said Conwaj* W . S a m s , 
S o l o m o n H . F r e b u r g e r , and O s c a r L e s e r , J u d g e s o f t h e 
A p p e a l T a x C o u r t o f B a l t i m o r e C i t y , and to the M a y o r and 
C i t y Counc i l o f B a l t i m o r e , a b o d y c o r p o r a t e , T h o m a s G . 
H a y e s , M a y o r o f B a l t i m o r e C i t y , and T h o m a s F . F a r n a n . 
A c t i n g M a r s h a l o f P o l i c e o f B a l t i m o r e C i t y , all r e s i d i n g in 
said B a l t i m o r e C i t y , c o m m a n d i n g t h e m t o b e and a p p e a r in 
t h i s C o u r t at s o m e ce r ta in d a j ' to b e n a m e d t h e r e i n , and 
a n s w e r t h e p r e m i s e s and a b i d e b } r and p e r f o r m s u c h d e c r e e 
a s m a y b e p a s s e d there in . 

A n d a s in d u t y , e t c . , 

W M . J . O ' B R I E N , J R . , 
G A N S & H A M A N , 

Solicitor*for Jlointiffx. 

(Af f idavit ) 

Order of Court Thereon 
( F d . 8th N o v e m b e r , 1901.) 

U p o n t h e f o r e g o i n g Bi l l and affidavit , i t i s b y the C i r c u i t 
C o u r t o f B a l t i m o r e C i t y , o r d e r e d t h i s 8th d a y o f N o v e m b e r , 
1901, that t h e d e f e n d a n t s in t h i s c a s e s h o w c a u s e o n o r b e ­
f o r e t h e 23d d a y o f N o v e m b e r , 1901, w h y t h e w r i t o f i n j u n c ­
t ion p r a y e d f o r in said Bi l l s h o u l d n o t i s s u e a s there in 



p r a y e d ; P r o v i d e d , h o w e v e r , that a c o p y o f th i s O r d e r b e 
s e r v e d on the said d e f e n d a n t s on o r b e f o r e the 13th day o f 
N o v e m b e r , 1901. 

A L B E R T R I T C H I E . 

Endorsed tin foIUxvx: 

C o p y o f wi th in O r d e r o f C o u r t s e r v e d on W m . P i n k n e y 
W h y t e , C i t y So l i c i t o r o n the 8th day o f N o v e m b e r , 1901. in 
t h e p r e s e n c e o f Wi l l iam H . M c E l r o y . 

A l s o c o p y o f wi th in O r d e r o f C o u r t s e r v e d on A l o n z o 
L. M i l e s , C o u n s e l B o a r d o f P o l i c e C o m m i s s i o n e r s on the 
9th d a v o f N o v e m b e r 1901 in t h e p r e s e n c e o f Wi l l iam E. 
S h a w . " 

J O H N B . S C H W A T K A , 
Sheriff. 

Demurrer on Ben? If of Defendants. 

( F d . 18th N o v e m b e r 1901.) 

F R A N K C . B O S T O C K , e t a l . , | 
j I n t h e C i r c u i t C o u r t o f Bal-

v*. V 
t i m o r e C i t y . 

C O N W A Y W . S A M S , e t al. J 

T h e d e f e n d a n t s . C o n w a y W . S a m s , S o l o m o n H . F r e b u r -
g e r and O s c a r L e s e r , J u d g e s o f the A p p e a l Tux C o u r t o f 
B a l t i m o r e C i t y , t h e M a y o r and C i t y C o u n c i l o f B a l t i m o r e , 
and T h o m a s F . F a r n a n . A c t i n g M a r s h a l o f P o l i c e o f Bal t i ­
m o r e C i t y , T h o m a s , G . H a y e s , M a y o r o f B a l t i m o r e C i t y , d e ­
m u r t o the P la in t i f f s ' B i l l , and f o r c a u s e o f d e m u r r e r s h o w : 

1. T h a t t h e P la int i f f s h a v e not s tated in t h e i r Bi l l s u c h 
:i c a s e as e n t i t l e s them to any rel ief in Kquity against t h e s e 
d e f e n d a n t s , o r a n y o f t h e m . 

2. T h a t t h e s e d e f e n d a n t s , C o n w a y W . S a m s , So l omon 
H . F r e b u r g e r and O s c a r L e s e r , J u d g e s o f t h e A p p e a l T a x 
C o u r t o f B a l t i m o r e C i t y , h a v e d i s c r e t i o n a r y p o w e r s a s t o 
the g r a n t i n g o r re fusa l o f p e r m i t s f o r the e r e c t i o n o f a bu i ld ­
ing o r b u i l d i n g s , as p r e s c r i b e d in the o r d i n a n c e to w h i c h 
reference is m a d e in t h e Bi l l o f C o m p l a i n t , and u p o n t h e in­
va l id i ty o f w h i c h t h e P la int i f f s rely, and that said o r d i n a n c e 
is val ia and b i n d i n g , and the p o w e r s there in c o n f e r r e d are 
j x )wers p r o p e r l y c o n f e r r e d b y t h e o t h e r n a m e d d e f e n d a n t , 
the M a y o r and C i t y C o u n c i l o f B a l t i m o r e , upon i ts d u l y au­
thor i zed a g e n t s , the m e m b e r s o f the A p p e a l T a x C o u r t , and 
the plaint i f fs a r e n o t , t h e r e f o r e , ent i t l ed t o a n y relief in th is 
C o u r t . 

3. T h a t the refusal, u p o n t h e p a r t o f the m e m b e r s o f 
the A p p e a l T a x C o u r t , o f t h e p e r m i t w h i c h w a s app l i ed f o r 
b y the Plainti f f , E d g a r M . N o e l , u n d e r and b y v i r t u e o f the 
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j x w e r and a u t h o r i t y c o n f e r r e d u p o n sa id C o u r t b y said o r d i ­
n a n c e in said Bi l l r e f e r r e d t o , w a s t h e p r o p e r e x e r c i s e o f 
] X ) l i c e p o w e r s , w h i c h t h e o t h e r d e f e n d a n t , t h e M a y o r and 
C i t y Counc i l o f B a l t i m o r e , had b y t h e a u t h o r i t y in i t v e s t e d , 
c o n f e r r e d u p o n said m e m b e r s o f t h e A p p e a l T a x C o u r t , i t s 
d u l y author i zed and a c c r e d i t e d a g e n t s . 

O L I N B R Y A N , 
A L O N Z O L . M I L E S , 

Attorney* for Above Named Defendant*. 

(Af f idavit ) 

Decree of Court. 
( F d . 18th M a r c h 1902) 

F R A N K C . B O S T O C K , e t a l . , 1 
| I n t h e C i r c u i t C o u r t o f Ba l -
y 

t i m o r e C i t y . 
' C O N W A Y W . S A M S , e t al. J 

T h e a b o v e c a u s e c o m i n g on t o b e h e a r d upon d e m u r r e r 
t o t h e Bi l l o f C o m p l a i n t , and a f t e r a r g u m e n t o f c o u n s e l f o r 
t h e r e s p e c t i v e p a r t i e s i t i s t h e r e u p o n , th i s 18th d a y o f 
M a r c h , 1902, b y t h e C i r c u i t C o u r t o f B a l t i m o r e C i t y , A d ­
j u d g e d , O r d e r e d and D e c r e e d that t h e d e m u r r e r filed t o the 
Bi l l o f C o m p l a i n t b e and t h e s a m e h e r e b y i s d i s m i s s e d w i t h ­
o u t p r e j u d i c e t o t h e plaint i f fs . 

H E N R Y S T O C K B R I D G E . 

Order for an Appeal. 
( F d . 1st A p r i l 1902) 

F R A N K C. B O S T O C K A N D E D -
O A R M . N O E L , 

tn t h e C i r c u i t C o u r t o f Ba l ­

t i m o r e C i t y . 
m. 

C O N W A Y W . S A M S e t al . 

Mr. Clerk: P l e a s e e n t e r an A p p e a l in t h i s c a s e t o the 
C o u r t o f A p p e a l s o f M a r y l a n d o n beha l f o f t h e plaint i f fs 
f r o m t h e d e c r e e o f t h i s C o u r t da ted M a r c h 18th, 1902, d i s ­
m i s s i n g t h e Bi l l o f C o m p l a i n t . 

G A N S & H A M A N , 
W I L L I A M J . O ' B R I E N , J R . , 

Solicitor* for Appellant*. 

W h i c h said appea l b e i n g b y t h e C o u r t h e r e a l s o g r a n t e d , 
it i s t h e r e u p o n o r d e r e d b y t h e C o u r t h e r e that a T r a n s c r i p t 
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of R e c o r d o f P r o c e e d i n g s in t h e c a u s e a f o resa id be t r a n s ­
mi t ted t o t h e C o u r t o f A p p e a l s o f M a r y l a n d u n d e r t h e R u l e s 
thereo f , and the s a m e is t r a n s m i t t e d a c c o r d i n g l y . 

T e s t : B A R R E D A T U R N E R , Clerk. 

In t e s t i m o n y that the a f o r e g o i n g is t r u l y taken f r o m the 
R e c o r d s and P r o c e e d i n g s o f the C i r c u i t C o u r t o f B a l t i m o r e 
C i t y in t h e there in ent i t l ed c a u s e , 

I h e r e u n t o s e t m y hand and affix the Seal 
[SEAL] o f the C i r c u i t C o u r t o f B a l t i m o r e C i t y 

aforesaid th is 4th d a y o f A p r i l , 19<)2. 

B A R R E D A T U R N E R , 
Cleric of the Circuit Court 

of Haiti more ('ity. 



F R A N K C. BOSTOCK 

AND 

E D G A R M . N O E L 

m. 
C O N W A Y W . S A M S 

1ST A L . 

IN T H E 

Court of Appeals 
OF M A R Y L A N D . 

A P R I L T E R M , 1 9 0 2 . 

G E N E R A L D O C K E T , 

No. 5 4 . 

BRIEF FOR APPELLANTS. 

The questions presented in the case are precisely those 
presented in No. 53, except the one question of remedy. 

In No. 53 the remedy applied for was mandamus. In 
this case the remedy was by a bill for injunction. The 
Court below dismissed the bill, without prejudice, on the 
sole ground that the true remedy was by mandamus. It 
was by reason of this decision that the petition for man­
damus was filed. The propriety of the remedy by injunc­
tion is, we think, settled by the case of the 

Chesapeake and Potomac Telephone vs. M. & 
C. C. of Baltimore, 89 Md. 689. 

We reler to the brief No. 53 for the discussion of the 
main question in the case. 

G A N S & H A M A N , 
W M . J. O'BRIEN, JR., 

For Appellants. 



F R A N K C. BOSTOCK AND 
EDGAR M. NOEL 

vs. 

C O N W A Y W . SAMS AND 
OTHERS, Judges of the 

Appeal Tax Court of Balti­
more City, and others. 

IN THE 

GOURT OF A P P E A L S 
OF M A R Y L A N D 

APRIL TERM, 100-2. 

GENERAL DOCKET, N O . 5 4 . 

Appeal from the Circuit Court of Baltimore City. 

o 

BRIEF FOR APPELLEES. 

This is an appeal by Frank C. Bostock and Edgar M. 
Noel from an order of the Circuit Court of Baltimore City 
refusing a writ of injunction on bill, and on a demurrer 
filed to said bill by the appellees, defendants below, which 
the plaintiffs prayed to be issued, directed to the said 
defendants, Conway W . Sams, Solomon H. Freeburger and 
Oscar Leser, Judges of the Appeal Tax Court of Balti­
more City, and the Mayor and City Council of Baltimore, 
Thomas <i. Hayes, Mayor of Baltimore City, and Thomas 
F. Farnau, Acting Marshal of Police of Baltimore City, to 
restrain them from preventing or in any way interfering 
with the construction, by the plaintiffs below, of the build­
ing referred to, on the northeast corner of Mount Royal 
and Maryland avenues, in the city of Baltimore. 
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An application for a permit to erect such building by 
the plaintiffs below to the Appeal Tax Court o f Baltimore 
City had been made under the terms o f article 5 0 , sections 
24 to 28, inclusive, c f the Baltimore City Code of 1893, 
and was refused by the said Judges o f the Appeal Tax 
Court, to whom the application had to be made. (Record, 
page 2.) 

The allegations of the bill of complaint are almost in 
totidem verbis, with the statements of grievance in the peti­
tion for mandamus against the Judges o f the Appeal Tax 
Court in the preceding case, No. 5 3 , and on the general 
questions involved, the same line of contention would be 
followed by the appellees in this case, as in the former, so 
that it would-be a work of supererogatiou to reproduce the 
same in this brief. Reference is therefore made to the 
former brief for the line of argument on the validity o f 
the ordinance. 

The question upon which this case was decided by the 
Court below related to the jurisdiction o f the Court. 

The grounds of defense set up by the appellees in that 
Court were as follows : 

1. That the plaintiffs have not stated in their bill such a 
case as entitles them to any relief in equity against these 
defeudantB, or any of them. 

2. That these defendants, Conway W . Sams, Solomon 
II. Freeburger and Oscar Leser, Judges o f the Appeal Tax 
Court of Baltimore City, have discretionary powers as to 
the granting or refusal of permits for the erection of a 
building or buildings, as prescribed in the ordinance to 
which reference is made in the bill of complaint, and upon 
the invalidity of which the plaintiffs rely, and that said 
ordinance is valid and binding, and the powers therein 
conferred are powers properly conferred by the other 
named defendant, the Mayor and City Council of Balti­
more, upon its duly authorized agents, the members of the 
Appeal Tax Court, and the plaintiffs are not, therefore, 
entitled to any relief in this Court. 
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3. That the refusal upon the part of the members of 
the Appeal Tax Court of the permit which was applied 
for by the plaintiff, Edgar M. Noel, under and by virtue of 
the power and authority conferred upon said Court by said 
ordinance in said bill referred to, was the proper exercise 
of police powers, which the other defendant, the Mayor 
and City Council of Baltimore, had by the authority in it 
vested, conferred upon said members of the Appeal Tax 
Court, its duly authorized and accredited agents. 

Upon the question of jurisdiction, it is admitted^ of 
course, by the appellees, that " it has been decided by this 
Court in too many cases to be longer open to question, 
that where a municipal corporation is seeking to enforce an 
ordinance which is void, a Court of Equity has jurisdiction 
at the suit of any person injuriously affected thereby, to 
stay its execution," (Radecke case, 49 Md. 232.) yet that is 
not the case here. 

In the case of Hooper vs. City Passenger R. R. Co., 85 
Md. 509, it is held that the company was entitled uuder its 
legislative grant to use electricity upon any of its lines, and 
that this right could not be destroyed by the refusal of the 
Mayor to issue a permit for the erection of the poles, and 
the injunction which has been granted by the Court below 
restraining the city authorities from interfering with the 
erection of the poles was sustained by this Court. 

The case of the Mayor and City Council of Baltimore 
vs. Chesapeake and Potomac Telephone Co., 89 Md. 717, 
which was referred to as justifying the issue of the writ of 
injunction is not in point, for there this Court held sub­
stantially that no permit was necessary, because the city 
had entered into a binding contract with the telephone 
companies, whereby it had authorized the opening of the 
streets, and therefore the formality of a permit was unnec­
essary. 

But in the present case, the 24th section of article 50 of 
the Code of Baltimore City of 1893, the permit is abso­
lutely required. 
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24. It shall uot be lawful for any person, without a 
permit from the Appeal Tax Court, to erect within the 
limits of the city, any building upon a new foundation, 
whether in connection with an existing building or uot, or 
to pull down any old building or part of a building to the 
ground, and build upon the old foundation, or to put an 
additional story upon any building or part of a building by 
increasing the height of the walls; and any persou or per­
sons who ruay build within the city of Baltimore shall be 
required to take out a permit for each and every house he 
or they may purpose to build. 

It is Been from this section that it is not lawful for any 
person without a permit from the Appeal Tax Court, to erect 
within the limits of the city, any building upou a D C W 
foundation, etc., so that it is an unlawful act to attempt 
the erection of any building without a permit. 

It is, therefore, suggested that an Equity Court would 
not and ought uot issue an injunction to restrain the police 
department and other proper municipal departments from 
interfering with a man who is attempting to do an unlaw­
ful act. 

The City Charter, section 744, requires the police to 
enforce all ordinances of the Mayor and City Council of 
Baltimore not inconsistent with the provisions of this sub­
division of the article. 

The order of the Circuit Court of Baltimore City should 
be affirmed. 

W M . I T X K N E Y W H Y T K , 
Attorney for Appellees. 


