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CIRCUIT COURT FOR BALTIMORE CITY
| CIVIL DIVISION
Room 462 Court House East

111 N. Calvert Street
Baltimore, Md. 21202

SAUNDRA E. BANKS,

General Information (301) 659-3700
Clerk

Law (301) 659-3711

Equity (301) 659-3722
January 3, 1991 quity (301)

Honorable Leslie D. Gradet, Clerk
Court of Special Appeals of Maryliand
Courts of Appeal Building

‘ 361 Rowe Boulevard
Annapolis, Maryland 21401-1698

Re: Richard Shofer v. The Stuart Hack Company et al.
Circuit Court for Baltimore City
Docket Number 88102069

Dear M's Gradet:

Petition for extension of time to transmit the record
and Order, dated 27th. day of December, 1990, by the Court
of Special Appeals of Maryland, Granting extension of time
until January 28, 1991 is being returned. Above-captioned

appeal was forwarded to the Court of Special Appeals on
December 27, 1990.

' This action is being taken per telephone conversation,
this date, in which you advised same.
o ai Yours truly,
[
TRl tjj/)yz,/g# Plte
— /fgs : Frances G. Stgpter

Court Clerk VI




Re:

Dear

Leslie D. Gradet
Clerk
Anthony P.

’ Thomas A.

o ®
Court of Spectal Appeals

of Marpland
Amnapolis, Ad. 21401-1698

(3011974 -3646 (DIRECT LINE)
{301) 261-2920 (WASHINGTON AREAI}

TTY FOR DEAF
(3011974 -2609 IDIRECT LINE)
(301) 565-0450 (WASHINGTON AREA)

December 31, 1990

Palaigos, Esquire

Bowden, Esquire
2 Hopkins Plaza, Suite 1200
Baltimore,

Maryland 21201

Richard Shofer v. The Stuart Hack Company et al,
Circuit Court for Baltimore City
Docket Number: 88102069

Counsel:

o 02 400i

Susan L. Rosenblum
Chief Deputy

Your Petition for extension of time to transmit the

record in the above-captioned case has been:

record at time of transmittal.

XX GRANTED ( SEE ATTACHED ORDER
' GRANTED but modified as follows:
DENIED
Ver truly yours
Leslie D. Gradet
LDG: dp Clerk
cc: Janet M. Truhe, Esquire
Linda M. Schuett, Esquire
Mr. Clerk: Please place attached original petition and Order in
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IN TH URT ECIAL APPEAL MARYLAND RatYe
RICHARD SHOFER *
Appellant *

PHC No. 804
v. *

September Term, 1990
THE STUART HACK COMPANY, et al. *

Appellees *

T XTEN E R _TRANSMITTA RE

Richard Shofer, Appellant, by Anthony P. Palaigos, Thomas A.
Bowden, and Blum, Yumkas, Mailman, Gutman & Denick, P.A., his
attorneys, files this Motion pursuant to Rule 8-412(d) to extend
the time for the transmittal of the record.

On October 23, 1990, Appellant’s counsel timely filed a
written request for a written transcript with Rita Taggart, the
court reporter who stenographically recorded the hearing before
Judge Ross.

- On October 30, 1990, this Court entered an Order directing
that this appeal proceed without a prehearing conference. Thus,
the 60-day deadline for transmission of the record was estab-
lished as December 29, 1990.

On December 7, 1990, Ms. Taggart advised Appellant’s above-
named counsel in writing that her present work load necessitated
a 30-day extension from the December 29, 1990 deadline. A copy
of that letter is annexed hereto and incorporated herein.

WHEREFORE, Appellant requests that this Honorable Court
enter an Order extending the time for transmitting the record

until January 28, 1991.

70k
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Thomas A. Bowdéh//” '

Blum, Yumkas, Mailman, Gutman,
& Denick, P.A.

#2 Hopkins Plaza, Suite 1200

Baltimore, Maryland 21201

(301) 385-4000

Attorneys for Appellant

CERTIFICATE OF SERVI

I CERTIFY that on this H-H\ day of ,Q./WNQ/‘Q/L ,

1990, a copy of this document was mailed fifst class, postage
prepaid, to each person listed below:

Janet M. Truhe, Esquire
Semmes, Bowen & Semmes

250 West Pratt Street
Baltimore, Maryland 21201

Attorneys for Defendants
Linda M. Schuett, Esq.
Frank, Bernstein, Conaway & Goldman
300 East Lombard Street
Baltimore, Maryland 21202

Attorneys for Third-Party Defendant

Thohas A}/Béﬁdgn \\\

g:07904009.mo3
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Hack Compan

I believe the present due da*te 1is
NDecenber 29, 1990.

I'd appreciate iI%t i you could file the
necessary petition.
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IN T PPE
RICHARD SHOFER ' *
Appellant *

PHC No. 804
v. ' *

September Term, 1990
THE STUART HACK COMPANY, et al. *

Appellees *
*
* * * * * * * * * * * * * * * * *
ORDER

This matter having come before the Court on Appellant’s

Motion for Extension of Time for Transmittal of Record, the Court

. . , , no Ak»uﬁ{Z@%«1?QZu(
having read and considered said Motion and a®¥ response €heretd, /

it is, this /74 day of é}gm,&p_u , 1990, by the Court

of Special Appeals of Maryland,

ORDERED, that Appellant’s Motion be, and it is hereby,
GRANTED, and it is further

ORDERED, that the time for transmitting the record in the

above-captioned appeal be, and it is hereby, extended until

ot 0 sFom e
L

January 28, 1991,

g:07904009.0r5
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RICHARD SHOFER IN THE

Appellant COURT OF SPECIAL APPEALS

vs.
OF MARYLAND

THE STUART HACK COMPANY,
et al : No. 1735

Appellees

September Term 1990

ORDER

. Appellees' Motion to Correct and Supplement Record

having been considered by this Court, it is this nyﬁ(“ day

of 4%&# , 1991

ORDERED

That appellees' motion to correct the record in the
above-captioned appeal is hereby granted and this Order shall
constitute the amendment of the docket entries to reflect the

transcript of proceedings of July 2, 1990. It is further

' ordered that the record is supplemented to include the trans-

cript of proceedings of July 2, 1990.

SEMMES, BOWEN
& SEMMES
8B0 W. Pratt Street
Baltimore, Md. 81801
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Qourt of Jpecial Appeals

Qourts of Appeal Building . /
. 5

Annapolis, Mbd. 21401-1699

LESLIE D. GRADET SUSAN L\ hOSENBLUM
CLERK (301) 974-3646 CHIEF DEPUTY

WASHINGTON AREA (301) 261-2920

February 6, 1991

Janet M. Truhe, Esquire
Lee B. Zaben, Esquire

250 West Pratt Street
Baltimore, Maryland 21201

Re: Richard Shofer vs. The Stuart Hack Company et al.
No. 1735, September Term, 1990

Dear Counsel:

Be advised that Appellee’'s Motion to Correct and
Supplement Record, filed in the captioned case, was granted
by Order of this Court dated February 5, 1991. A copy of
that Order is enclosed. The transcript of proceedings held
on July 2, 1990 which was attached to the motion is being
placed with and made a part of the record in this appeal.

Very truly yours,

i 0 Lot

Leslie D. Gradet
Clerk

LDG:1s
Enclosure
cc: Anthony P. Palaigos, Esquire

Thomas A. Bowden, Esugire
Linda M. Schuett, Esquire

TTY FOR DEAF:
BALTO.-ANNAPOLIS AREA (301) 974-3646

WASHINGTON AREA (301) 565-0450 3 \




SEMMES, BOWEN
& SEMMES
280 W. Pratt Street
Baltimore, Md. 81801

RICHARD SHOFER

Appellant
vs.

THE STUART HACK COMPANY,
et al

Appellees

APPELLEES' MOTION TO
CORRECT AND SUPPLEMENT RECORD

IN THE

COURT OF SPECIAL APPEALS

OF MARYLAND

: No. 1735

September Term 1990

. . . . . - . . . .
- - . - . . - . . .

Appellees, Stuart Hack and The Stuart Hack Company,
by their attorneys, Janet M. Truhe, Lee B. Zaben, and Semmes,
Bowen & Semmes, pursuant to Maryland Rule 8-414, move this
Court to supplement the record previously transmitted in the
above-captioned appeal by accepting the reporter's official
transcript of proceedings from the hearing of July 2, 1990 befo
Judge David Ross in the Circuit Court for Baltimore City. The
appellees would also request that this Court correct the record

so as to reflect the addition of this transcript in connection

with the Order of July 2,

Dismiss Count IV of the Amended Complaint. In support of their
motion, appellees state as reasons,

1. That the transcript of the proceedings on
July 2, 1990 was inadvertently omitted from the transmittal

of the record in the above-captioned appeal.

1990 granting defendants' Motion to

A\
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SEMMES, BOWEN
& SEMMES
250 W. Pratt Street
Baltimore, Md. 281801

2. That upon discovery of the omission of this
transcript, the reporter was contacted and requested to
immediately transcribe the proceedings of July 2, 1990.

3. That the reporter's official transcript of pro-
ceedings dated July 2, 1990 is attached hereto.

4. That counsel for both parties in the above-
captioned appeal agree that the record should be supplemented
with the transcript of proceedings of July 2, 1990.

For these reasons, appellees, Stuart Hack and The
Stuart Hack Company, respectfully request this Court to grant
its motion to supplement and correct the record in the above-
captioned appeal by adding the transcript of proceedings of
July 2, 1990 to the record and correcting the record
accordingly.

Respectfully submitted,

T T A Ia

net M. Truhe

;il&. 3. Dalen s

Lee B. Zaben

/&>7hwnaa./3aa£0:2 o mman

Semmes, Bowen & Semmes
250 W. Pratt Street
Baltimore, Maryland 21201
539-5040

Attorneys for Appellees

N5




SEMMES, BOWEN
& SEMMES
880 W. Pratt Street
Balumore, Md. 21201

I HEREBY CERTIFY that on this 3/5# day of January,
1991, a copy of the foregoing Appellees' Motion to Correct and
Supplement Record and Order were mailed to Anthony P. Palaigos,
Esq. and Thomas A. Bowden, Esqg., Blum, Yumkas, Mailman, Gutman
& Denick, P.A., Suite 1200, 2 Hopkins Plaza, Baltimore,
Maryland 21201 and Linda M. Schuett, Esqg., Frank, Bernstein,

Conaway & Goldman, 300 E. Lombard Street, Baltimore, Maryland

21202.

Qa/ud;a)/w/éa—

Zﬁgjhet M. Truhe

1A
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RICHARD SHOFER * IN THE o e
* COURT OF APPEALS é;
A\ * OF MARYLAND
THE STUART HACK COMPANY, * (No. 1735, Sept. Term 1990
et al. Court of Special Appeals)
ORDETR

It is this 26th day of February, 1991

ORDERED, by the Court of Appeals of Maryland,
on its own motion, that a writ of certiorari to the Court
of Special Appeals shall issue in the above entitled case
and said case shall be docketed on the regular docket as
No. 165, September Term, 1990; and it is further

ORDERED that counsel shall file briefs and
printed record extract in accordance with Rules 8-501 and

8-502, appellees' brief to be filed on or before March 11, 1991.

/s/ Robert C. Murphy
. Chief Judge

IS




RICHARD SHOFER * IN THE
sl *  COURT OF APPEALS
\' * OF MARYLAND
THE STUART HACK COMPANY, * (No. 1735, Sept. Term
et al. 1900; Court of Special
Appeals)

WRIT OF CERTIORARI

STATE OF MARYLAND, to wit:

TO THE HONORABLE THE JUDGES OF THE
COURT OF SPECIAL APPEALS OF MARYLAND:

WHEREAS, Richard Shofer v. The Stuart Hack

Company, et al., No. 1735, September Term, 1990 is pending

before your Court and the Court of Appeals is willing that the
records and proceedings therein be certified to it.

YOU ARE HEREBY COMMANDED to cause them to be
sent without delay to the Court of Appeals of Maryland,
together with this writ, for the said Court to proceed
thereon as justice may require.

WITNESS the Chief Judge of the Court of
Appeals of Maryland this 26th day of February, 1991.

Q A

Court of Appeals of Marylan

e |




IN THE COURT OF APPEALS OF MARYLAND

0CT 21 1991 ™M

No. 165 C; /

September Term, 1990

RICHARD SHOFER

THE STUART HACK COMPANY
et al.

Murphy, C.J.
Eldridge
Rodowsky
McAuliffe
Chasanow
Karwacki,

JJ.

Opinion by Rodowsky, J.

Filed: September 17, 1991
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This case presents issues of exclusive federal jurisdiction
and of federal preemption of state law under the Employee
Retirement Income Security Act of 1974 (ERISA), 29 U.S.C. §§ 1001
through 1461. The action is brought by a retirement plan
participant against a nonfiduciary consultant to the plan for loss,
including 1liability for income taxes, interest and penalties,
allegedly caused by tax advice negligently rendered by the
consultant concerning loans from the plan.

I

ERISA preemption is created by a section in that statute
providing that, with certain exceptions, ERISA "shall supersede any
and all State laws insofar as they may now or hereafter relate to
any employee benefit plan." 29 U.S.C. § 1144(a) (1988).! This
provision has been called "undoubtedly ... the most expansive
preemption clause found in any federal statute." Conison, The
Federal Common Law of ERISA Plan Attorneys, 41 Syracuse L. Rev.
1049, 1083 (1990). "State law" is defined in ERISA as "all laws,
decisions, rules, regulations, or other State action having the
effect of law." § 1144(c)(l). The Supreme Court has given the
phrase "relate to" its "broad common-sense meaning, such that a
state law 'relate[s] to' a benefit plan 'in the normal sense of the
phrase, if it has a connection with or reference to such a plan.'"
Metropolitan Life Ins. Co. v. Massachusetts, 471 U.S. 724, 739, 105
S. Ct. 2380, 2389, 85 L. Ed. 2d 728, 740 (1985) (quoting Shaw v.

Delta Air Lines, 463 U.S. 85, 97, 103 S. Ct. 2890, 2900, 77 L. Ed.

lUnless otherwise indicated, all statutory references are to
Title 29, U.S.C.

(%
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2d 490, 501 (1983)). Indeed, some courts hold that ERISA preempts
state common law remedies even though the result 1leaves the
plaintiff with no remedy under ERISA either. See, e.g., Lee v.
E.I. DuPont de Nemours & Co., 894 F.2d 755, 757-58 (5th Cir. 1990)
(state law action for negligent misrepresentation preempted,
despite possible lack of remedy in ERISA, where retired employees
sued former employer for additional benefits provided under early
retirement plan adopted shortly after plaintiffs retired).

On the other hand, there are limits to ERISA preemption. The
Supreme Court has stated that "[s]ome state actions may affect
employee benefit plans in too tenuous, remote, or peripheral a
manner to warrant a finding that the law 'relates to' the plan."
Shaw, 463 U.S. at 100 n.21, 103 S. Ct. at 2901 n.21. Although the
relationships to plans that have come before the Supreme Court
frequently have not been "too tenuous, remote, or peripheral" to
avoid preemption, there 1s a body of authority from other courts
holding no preemption of state 1law claims that have some
relationship to an ERISA benefit plan.

The subject matter jurisdictional issue in the instant matter
involves § 1132 (e)(1l). It reads:

"Except for actions under subsection (a) (1) (B) of this

section, the district courts of the United States shall

have exclusive jurisdiction of civil actions under this

subchapter [Protection of Employee Benefit Rights §§ 1001

through 1168] brought by the Secretary or by a

participant, beneficiary, or fiduciary. State courts of

competent jurisdiction and district courts of the United

States shall have concurrent Jjurisdiction of actions
under subsection (a) (1) (B) of this section."




3
The exception gives state and federal courts concurrent
jurisdiction over a "civil action ... brought by a participant or
beneficiary to recover benefits due to him under the terms of his
plan, to enforce his rights under the terms of the plan, or to
clarify his rights to future benefits under the terms of the plan."
§ 1132(a) (1) (B).

II

Petitioner, Richard Shofer (Shofer), is an automobile dealer.
He is the sole stockholder and president of Catalina Enterprises,
Inc. (Catalina), which trades as Crown Motors. 1In 1971 Catalina
adopted a pension plan which qualified under the Internal Revenue
Code. Shofer was and is the plan's sole trustee.

Respondent, Stuart Hack (Hack), a Chartered Life Underwriter,
is the president of respondent, The Stuart Hack Company (Hack Co.).
Respondents are pension plan consultants. They prepared the
Catalina plan and amendments thereto. Hack Co. acts as a
professional plan administrator, and it is the administrator of the
Catalina plan.? Respondents routinely rendered professional
assistance to Catalina. This included advising Shofer or Catalina
as to the tax implications of transactions that they were
contemplating. That was a normal part of the business relationship

between respondents, Shofer, and Catalina.

pdministrator" is a defined term in ERISA. It means "the
person specifically so designated by the terms of the instrument
under which the plan is operated; [or] the plan sponsor ...."

§ 1002 (16) (A).

74°
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Sometime prior to August 9, 1984, Shofer had a telephone
conversation with Hack concerning the use of funds in Shofer's
account or accounts in the Catalina plan, either by way of a loan
from the plan, or as security for a loan. Hack replied in a four-
paragraph, single-spaced, full-page letter of August 9, 1984.
Shofer's position in the instant litigation is that Hack failed to
advise Shofer of the income tax consequences of borrowing from the
plan.

In nine transactions between August 9, 1984, and September 30,
1986, Shofer borrowed $375,000 from the Catalina plan. Shofer used
the loan proceeds to repay loans from Catalina, t/a Crown Motors,
and to purchase and refurbish a property in the Virgin Islands.

Subsequently, Catalina's and Shofer's accountants, Grabush,
Newman & Company, P.A. (Grabush), advised Shofer of income tax
liability based on those loans. Shofer paid to the United States
and to the State of Maryland for the years 1984, 1985 and 1986
income taxes, penalties, and interest totaling $120,428.19 because
proceeds of the loans from the plan constituted income to him in
those years. Shofer also incurred other consequential expenses.

Shofer sued Hack and Hack Co. 1in the Circuit Court for
Baltimore City. Hack and Hack Co. impleaded Grabush as a third-
party defendant. Shofer's claims eventually were stated in a
second amended complaint. During the evolution of that pleading
the parties engaged in discovery.

Shofer's second amended complaint is in eight counts. Counts

I and II are Maryland law claims, sounding in tort and in contract,

T4
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for malpractice. Count III alleges a special relationship of trust
and confidence to have existed between Shofer and the respondents,
giving rise to a fiduciary duty which was breached by the allegedly
incomplete advice. Counts IV through VIII are expressly predicated
on breaches of the ERISA plan. The compensatory damages sought
under the ERISA counts are the same as those sought in the Maryland
law causes of action.

In support of their motion to dismiss, respondents argued that
the first three counts of the second amended complaint were
predicated on Maryland common law which was preempted by ERISA.
Thus, those counts did not state a claim upon which relief could be
granted because the underlying substantive law relied on for the
theory of the cause of action could not be applied to the clainm.
Respondents argued that the ERISA-based causes of action could be
asserted only in a federal court. Respondents further submitted
that, because all of the counts essentially involved a breach of
fiduciary duty, the federal courts had exclusive subject matter
jurisdiction over all of the counts. The parties, both in their
memoranda filed in, and in their oral arguments to, the circuit
court went well beyond the four corners of the second amended
complaint. They made free use of facts contained in discovery
which appeared in the circuit court record. The joint record
extract in this Court contains discovery material and an affidavit.
Accordingly, we shall treat respondents' motion to dismiss as one
for summary judgment, governed by Maryland Rule 2-501. See Md.

Rule 2-322(c).

-
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The circuit court dismissed Shofer's complaint with prejudice
in its entirety.? Shofer appealed to the Court of Special Appeals.
We issued the writ of certiorari on our own motion prior to
consideration of this matter by the Court of Special Appeals.

The docket of the Circuit Court for Baltimore City reflects
that no judgment has ever been entered disposing of the third-party
claim by respondents against Grabush. Nor was the circuit court
asked to certify its dismissal of Shofer's second amended complaint
as a final judgment pursuant to Maryland Rule 2-602. Thus, this
case could be dismissed as a premature appeal. See Estep v.
Georgetown Leather Design, 320 Md. 277, 577 A.2d 78 (1990).
Nevertheless, we exercise our discretion under Maryland Rule
8-602(e) (1) (C) and hereby enter as a final judgment the judgment of
the Circuit Court for Baltimore City dismissing all of Shofer's
claims.

IIT
For purposes of this appeal the respondents are not

fiduciaries under the Catalina plan.*

SAfter the circuit court's dismissal Shofer filed a complaint
in the United States District Court for the District of Maryland.
The district court granted summary judgment for Hack because the
claim was barred by the ERISA statute of limitations, § 1113.
Shofer v. Stuart Hack Co., 753 F. Supp. 587 (D. Md. 1991). We were
advised at oral argument of this matter that the district court
judgment has been appealed to the United States Court of Appeals
for the Fourth Circuit.

‘Indeed, Shofer sought voluntarily to dismiss without prejudice
Counts III through VIII of the second amended complaint, thereby
eliminating all counts but those alleging Maryland common law,
nonfiduciary duties. The consent of the other parties was required
under Maryland Rule 2-506. That consent was not obtained.

2%
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Section 1002(21) (A), in relevant part, provides that

"a person is a fiduciary with respect to a plan to the
extent (i) he exercises any discretionary authority or
discretionary control respecting management of such plan
or exercises any authority or control respecting
management or disposition of its assets, (ii) he renders
investment advice for a fee or other compensation ... or
(iii) he has any discretionary authority or discretionary
responsibility in the administration of such plan."

Absent such discretionary authority, a person is not a plan

fiduciary. See 29 C.F.R. § 2509.75-8, at 327 (1991).°

529 C.F.R. § 2509.75-8 is a series of questions and answers
promulgated by the Secretary of Labor relating to certain aspects
of fiduciary responsibility under ERISA. It includes the following
at q D-2:

"O: Are persons who have no power to make any
decisions as to plan policy, interpretations, practices
or procedures, but who perform the following

administrative functions for an employee benefit plan,
within a framework of policies, interpretations, rules,
practices and procedures made by other persons,
fiduciaries with respect to the plan:

(1) Application of rules determining eligibility for
participation or benefits;

(2) Calculation of services and compensation credits
for benefits;

(3) Preparation of employee communications material;

(4) Maintenance of participants' service and
employment records;

(5) Preparation of reports required by government
agencies;

(6) Calculation of benefits;

(7) Orientation of new participants and advising
participants of their rights and options under the plan;

(8) Collection of contributions and application of
contributions as provided in the plan;

(9) Preparation of reports concerning participants'
benefits;

(10) Processing of claims; and

(11) Making recommendations to others for decisions
with respect to plan administration?

"A: No. Only persons who perform one or more of
the functions described in section [1002(21) (A)] with
respect to an employee benefit plan are fiduciaries...."

2
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In the instant matter Hack, on deposition, said that he did
not have control over, and exercised no discretion over, either the
plan or the plan's assets. But it is not clear from the record
precisely what Hack's responsibilities were. He clearly was a
consultant to the plan. Both parties also characterize him as a
"plan administrator." Counsel for the respondents represented to
the circuit court at one hearing in this matter that the
respondents' role with respect to the Catalina plan was to "fill
out forms ... provide annual reports to employees, that sort of
thing."

There are appellate cases holding that certain professionals
who gave advice to, or performed ministerial services for, ERISA
plans were not fiduciaries. See, e.g., Pappas v. Buck Consultants,
Inc., 923 F.2d 531, 535-38 (7th Cir. 1991) (actuary who gave bad
advice to plan held not a fiduciary); Anoka Orthopaedic Assocs. v.

Lechner, 910 F.2d 514, 517 (8th Cir. 1990) (attorney who performed

Paragraph D-3 of the same regulation, however, reads in part:

"Q: Does a person automatically become a fiduciary
with respect to a plan by reason of holding certain
positions in the administration of such plan?

"A: Some offices or positions of an employee
benefit plan by their very nature require persons who
hold them to perform one or more of the functions
described in section [1002(21) (A)]. For example, a
plan administrator or a trustee of a plan must, b[y]
the very nature of his position, have 'discretionary
authority or discretionary responsibility in the
administration' of the plan within the meaning of section
[1002(21) (A) (iii)]. Persons who hold such positions will
therefore be fiduciaries."

Respondents do not contend before us that they are fiduciaries
of the Catalina plan as a matter of law.

w24




9
"ministerial tasks" not a fiduciary); Painters of Philadelphia
Dist. Council No. 21 Welfare Fund v. Price Waterhouse, 879 F.2d
1146, 1151 (34 Cir. 1989) (independent accounting firm that
performed audits for ERISA plan not a fiduciary); Yeseta v. Baima,
837 F.2d 380, 385 (9th cCir. 1988) (attorney for company who
"reviewed" its plan not a fiduciary because he "did not exercise
authority" over the plan). But there is "no per se rule that
prevents professionals who render advice to an ERISA plan from
becoming fiduciaries." Pappas, 923 F.2d at 538. Compare Provident
Life & Accident Ins. Co. v. Waller, 906 F.2d 985, 988 n.5 (4th
Cir.) (plan administrator is clearly a fiduciary), cert. denied,

U.S. , 111 S. ct. 512, 112 L. Ed. 2d 524 (1990) and U.S.

Steel Mining Co. v. District 17, United Mine Workers, 897 F.2d 149,
152 (4th Cir. 1990) (same) with Narda, Inc. v. Rhode Island Hosp.
Trust Nat'l Bank, 744 F. Supp. 685, 694-95 (D. Md. 1990) (question
of fact whether administrators were fiduciaries).

The record before us does not reveal enough about Hack's
duties as "administrator" to resolve on summary judgment whether
Hack was a fiduciary. Respondents' brief to us admits that
"Hack's fiduciary status is not clear in the instant case ...."
Brief for Appellees, Stuart Hack and The Stuart Hack Company at 32.
Under these circumstances there is a genuine dispute of material
fact on this issue. Consequently, our analysis proceeds by

treating the respondents as nonfiduciary consultants to the plan.
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IV

Respondents submit, and the circuit court necessarily
concluded, that the Maryland law of negligence and contract, as the
foundation for the claims asserted in Counts I and II, "relate(s]
to [Catalina's] employee benefit plan," and is preempted by
§ 1144 (a). Shofer contends that the Maryland law of contract and
tort affects Catalina's benefit plan "in too tenuous, remote, or
peripheral a manner to warrant a finding that the law 'relates to'
the plan." Shaw v. Delta Air Lines, Inc., 463 U.S. at 100 n.21,
103 S. Cct. at 2901 n.21. The law of ERISA preemption has been
called a "'morass,'" Capital Mercury Shirt Corp. v. Employers
Reinsurance Corp., 749 F. Supp. 926, 929 (W.D. Ark. 1990), and a
black hole which swallows up garden variety claims, Jordan v.
Reliable Life Ins. Co., 716 F. Supp. 582, 583 (N.D. Ala. 1989),
modified, 922 F.2d 732 (11th Cir. 1991).

A recent illustration in the Supreme Court of preemption is
Ingersoll-Rand Co. v. McClendon, __ U.S. __ , 111 S. Ct. 478,
112 L. Ed. 2d 474 (1990). Texas recognized an abusive discharge
action where the employer's motive was to defeat the employee's
ERISA-protected pension rights. Because "[t]lhe Texas cause of
action makes specific reference to, and indeed is premised on, the
existence of a pension plan," the cause of action was preempted.
_____U.s. at ___, 111 S. Ct. at 483.

Mackey v. Lanier Collection Agency & Serv., 486 U.S. 825, 108
S. Ct. 2182, 100 L. Ed. 2d 836 (1988), illustrates a relationship

between state law and a plan which does not result in preemption.
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The creditor of a plan participant garnished credits held by plan
trustees for the participant. The Court first held that ERISA
preempted a special Georgia statute that exempted ERISA benefits
from garnishment. "The state statute's express reference to ERISA
plans suffice(d] to bring it within the federal law's pre-emptive
reach." Id. at 830, 108 S. Ct. at 2185. Next, the Court addressed
whether the entire Georgia garnishment procedure was preempted, if
used to seize ERISA benefits. Because specific provisions of ERISA
contemplate judgments against plans, e.g., 1in favor of a
beneficiary for benefits, the Court reasoned that Congress must
have intended for Jjudgments to be enforceable by state 1law
collection procedures, as provided by the Federal Rules of Civil
Procedure. The Court further said:

"ERISA plans may be sued in a second type of civil
action, as well. These cases--lawsuits against ERISA
plans for run-of-the-mill state-law claims such as unpaid
rent, failure to pay creditors, or even torts committed
by an ERISA plan--are relatively commonplace.
Petitioners ... concede that these suits, although
obviously affecting and involving ERISA plans and their
trustees, are not pre-empted by ERISA ([§ 1144 (a)]."

486 U.S. at 833, 108 S. Ct. at 2187 (footnote omitted).

Out of the "morass" the decision which emerges as factually
the most relevant to the case before us is Painters of Philadelphia
Dist. Council No. 21 Welfare Fund v. Price Waterhouse, 879 F.2d
1146 (3d Cir. 1989). The plaintiffs were trustees of an ERISA
plan. In a federal district court they sued the accounting firm
that had performed for the plan several of the yearly audits which
are required by § 1023(a)(3)(A). Alleging that the auditors had

failed to uncover fraud exceeding $1 million by the fund
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administrator, the plan trustees presented four different legal
theories: (1) violation of duties expressly imposed by ERISA on
plan fiduciaries; (2) breach of a duty of care implied from ERISA;
(3) state law breach of contract; and (4) state law negligence.
Dismissal of the complaint by the district court was affirmed. The
appellate court held that the auditors were not fiduciaries, and
the court would not imply a cause of action. The result was to
relegate the plaintiffs to state court on their state law claims.
Perhaps intending to influence the future state court action, the
United States Court of Appeals for the Third Circuit, in considered
dicta, said:
"We acknowledge appellants' argument that ERISA's
broad preemption provision, 29 U.S.C. § 1144 (a), preempts
state professional malpractice claims as they relate to

ERISA, but we are not persuaded by it.

"[Here the Court quoted the passage, set forth
above, from Mackey v. Lanier Collection Agency & Serv.]

"We feel that professional malpractice actions
brought by a plan are directly analogous to the situation
in Mackey, and that, in the absence of an explicit
corresponding provision in ERISA allowing a professional
malpractice cause of action, Congress did not intend to
preempt a whole panoply of state law in this area. Thus,
we conclude that ERISA does not generally preempt state
professional malpractice actions.™
879 F.2d at 1153 n.7. See also Pappas v. Buck Consultants, Inc.,
923 F.2d at 540 & n.1 (in dicta, apparently agreeing with Painters
that ERISA does not preempt certain state 1law claims for
malpractice).
We agree with the foregoing reasoning and shall apply it here.

Neither the auditors in Painters nor the respondents here are

fiduciaries. The state law liability of the auditors in Painters
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would not have turned on, and that of the respondents does not turn
on, the construction, interpretation or application of ERISA or of
a plan; rather, those liabilities depend on duties arising from the
nonfiduciary relationships. But in Painters the plaintiff was the
plan itself, and any recovery would have become an asset of the
plan. That was not enough, however, for the state common law
underlying the malpractice claims to "relate to" the plan. Here,
Shofer is a plan participant, but he seeks to recover, for himself,
personal funds expended for individual tax 1liabilities and
consequential expenses. The state law claims of Counts I and II of
Shofer's second amended complaint are not as "related to" a plan as
were the state law claims in Painters.

Most of the decisions which bear a factual analogy to the
instant matter reach the same result as did Painters. See Capital
Mercury Shirt Corp. v. Employers Reinsurance Corp., 749 F. Supp.
926 (W.D. Ark. 1990) (state law action against administrator for
negligence in providing information to medical reinsurer not
preempted, in part because ERISA would not provide a federal law
remedy against a nonfiduciary administrator); Quigley v. Unum Life
Ins. Co., 688 F. Supp. 80 (D. Mass. 1988) (state law claims against
nonfiduciary insurer for incorrectly calculating amount of monthly
annuity not preempted because relationship to pension plan too
tenuous), aff'd, 887 F.2d 258 (1lst Cir. 1989); Duffy v. Cavalier,
215 Cal. App. 3d 1517, 264 Cal. Rptr. 740 (1989) (state law action
by trustees of plan against stockbrokers for breach of fiduciary

duty in handling plan assets not preempted, in part because duty




14

from broker to customer exists independently of relationship to the
plan); Sappington v. Covington, 108 N.M. 155, 768 P.2d 354, 357-58
(Ct. App. 1988) (state law action against insurance agents for
negligently selecting an insolvent insurer not preempted because
"grounded upon alleged conduct ... that has no reference to ERISA"
and damages would not come from ERISA funds), cert. denied, 108
N.M. 115, 767 P.2d 354 (1989), cert. denied, 490 U.S. 1107, 109 S.
Ct. 3159, 104 L. Ed. 2d 1021 (1989).

The United States Court of Appeals for the Fourth Circuit in
Pizlo v. Bethlehem Steel Corp., 884 F.2d 116 (4th Cir. 1989),
pointed to a number of factors in that case which led the court to
conclude that certain state law claims were not preempted. The
plaintiffs had been terminated by their employer, allegedly in
breach of an oral contract for employment to age sixty-two. These
same facts were pleaded as negligent misrepresentation as well.
The plaintiffs also contended that there had been an unauthorized
amendment of the pension plan, but that claim was held to be
preempted. The breach of contract and misrepresentation claims,
however, were not preempted. The court reasoned:

"The claims here would not submit Bethlehem to
conflicting employer obligations and variable standards

of recovery, determine whether any benefits are paidf[,]

nor directly affect the administration of benefits under

the plan. The claims do not bring into question whether

Plaintiffs are eligible for plan benefits, but whether

they were wrongfully terminated from employment after an

alleged oral contract of employment for a term. In their

state 1law claims, the Plaintiffs seek from the
corporation compensatory damages for wages and pension,
health, life and disability benefits that they would have

been entitled to had the alleged contract to work until

age 62 not been breached. If the Plaintiffs prevail, the
damages would be measured in part by the lost pension
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benefits the Plaintiffs would have received, but the

pension trust itself would not be 1liable and the

administrators of the pension plan would not be burdened

in any way."

Id. at 120-21 (internal quotations and citation omitted). These
factors apply with greater force to Shofer's state law claims. If
Shofer is successful in this action, his damages will not be
measured by a difference in plan benefits. Part of those damages
will be measured by the obligation incurred for tax and interest,
a figure derived from the Internal Revenue Code on the amounts
borrowed from the Catalina plan, and part will be expenses
consequential to that tax obligation.

Another reason why the dicta in Painters is persuasive is
that, if the subject tax advice malpractice claim is sufficiently
closely related to the Catalina plan to be preempted, there may
well not be any remedy at all--not even if asserted under ERISA in
an action timely filed in a federal court. This is because there
can be a gap between the scope of ERISA remedies and the sweep of
ERISA preemption.

Where the relationship between state law and a plan triggered
preemption, courts have struggled with the problems created by this
gap. In some cases, the courts have let the claim, recognized only
under preempted state law, fall into the abyss. For example, in
Cefalu v. B.F. Goodrich Co., 871 F.2d 1290 (5th Cir. 1989), the
plaintiff sued under state law for breach of an alleged oral
contract under which Goodrich promised that the plaintiff would

receive certain retirement benefits if he left the company's

employment and opened a Goodrich retail franchise. The Goodrich

~13%
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retirement plan did not provide for the promised benefits. The
Fifth Circuit held that there was no ERISA-based remedy, because
"an oral agreement cannot be the basis of a cause of action under
ERISA," id. at 1297, and that the state law oral contract claim was
preempted.

In other cases courts have approached the gap from the ERISA
remedy rim, and attempted to narrow the gap by enlarging ERISA
remedies. Enlargement has involved a creative approach to
equitable remedies under ERISA, and the fashioning of a body of
federal common law underlying ERISA.

An impetus for the equitable remedy approach 1is Justice
Brennan's concurring opinion in Massachusetts Mutual Life Ins. Co.
v. Russell, 473 U.S. 134, 105 S. Cct. 3085, 87 L. Ed. 2d 96 (1985).
The lower courts had decided that ERISA preempted a cause of
action, based on California law, for damages for emotional upset
caused by negligent delay in processing a claim for benefits under
an ERISA health plan. The Court held that no cause of action for
negligent delay in claim processing was implied under ERISA.
Justice Brennan, Jjoined by three other members of the Court,
pointed out that no cause of action had been asserted under
§ 1132(a)(3). That subsection recognizes a civil action brought

"by a participant, beneficiary, or fiduciary (A) to

enjoin any act or practice which violates any provision

of this title or the terms of the plan, or (B) to obtain

other appropriate equitable relief (i) to redress such

violations or (ii) to enforce any provisions of this
title or the terms of the plan."

The concurring justices suggested that traditional trust-law

remedies for breaches of fiduciary duties imposed by ERISA on plan
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administrators might be the basis for recovering extra-contractual
damages as "appropriate equitable relief."

This suggestion was adopted by the United States Court of
Appeals for the Sixth Circuit in Warren v. Society Nat'l Bank, 905
F.2d 975 (6th Cir. 1990), cert. denied, ____ U.S. ___ , 111 s. Ct.
2256, 114 L. Ed. 24 709 (1991). The plaintiff, a retirement plan
participant, directed the trustee to "roll over" the participant's
assets from the plan into a self-directed individual retirement
account. The trustee did this in four distributions, two in one
calendar year and the other two in the succeeding calendar year.
As a result the plaintiff lost the benefit of income tax deferral
on $168,000, and was subjected to state and federal tax liabilities
of $87,000. The participant sued in a federal court, asserting an
ERISA based claim. His complaint was dismissed. The appellate
court, sitting in a three judge panel, held that this claim for
extra-contractual damages could be recognized against a fiduciary
as an equitable remedy under § 1132(a)(3). One judge concurred,
but gquestioned whether, at trial, it could be proved that the
fiduciary's duty extended to minimizing the exposure of plan
participants to taxation. One judge dissented.

The approach in Warren v. Society Nat'l Bank does not apply to
the case before us because of the genuine dispute over whether
respondents are fiduciaries.

Enlargement of ERISA remedies by federal common law is
illustrated in Judge Murnaghan's opinion for the court in Provident

Life & Accident Ins. Co. v. Waller, 906 F.2d 985 (4th Cir.), cert.
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denied, __U.s. ___, 111 s. Cct. 512, 112 L. Ed. 24 524 (1990).
The plaintiff insurance company administered the employer's
self-funded benefit plan. The defendant was a participant who
allegedly had been overpaid medical benefits. Thus, prior to ERISA
the claim would have been a garden variety, state law based action
for restitution that would inure to the plan. The court held that
this claim, although preempted if asserted under state law, was
recognized by federal common law. As such it was within the
federal question subject matter jurisdiction of the federal courts.
The court cautioned, however, that federal common law would be
applied only to issues of "central concern" to ERISA. Whether the
respondents in the case before us had, and breached, a duty to
advise Shofer of the tax consequences of borrowing from the
Catalina plan 1is not of "central concern" to the policies
underlying, or administration of, ERISA.

Where, as here, the claim is against a nonfiduciary, some
courts approach the problem from the preemption rim and close the
gap by holding that there is no preemption of state law because
there is no ERISA remedy against a nonfiduciary. See, e.g.,
Southern Cal. Meat Cutters Unions & Food Employers Pension Trust
Fund v. Investors Research Co., 687 F. Supp. 506, 509-10 (C.D. Cal.
1988); Munoz v. Prudential Ins. Co. of Am., 633 F. Supp. 564, 570-
72 (D. Colo. 1986). Other courts hold that § 1132(a) (3) allows
equitable relief against fiduciaries and nonfiduciaries, so that
claims against a nonfiduciary are preempted. See, e.g., Gibson v.

Prudential Ins. Co. of Am., 915 F.2d 414, 417-18 (9th Cir. 1990)
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(nonfiduciary administrator); Casper Air Serv. vVv. Sun Life
Assurance Co. of Canada, 752 F. Supp. 1005, 1009 (D. Wyo. 1990)
(same) .

The respondents in the instant matter rely on Casper Air.
That was an action by plan trustees who had become liable to the
plan to cover losses allegedly caused by the defendant's failure
accurately to calculate lump sum benefits due to terminated
employees, by the failure to terminate the plan upon notice from
the trustees, and by under-funding of the plan's 1liabilities.
Assuming, arguendo, that Casper Air correctly decides the scope of
the remedy under § 1132(a) (3), the negligence of the administrator
in that case is more closely related to the plan than is the claim
of negligent tax advice to a participant concerning borrowings from
a plan that is presented here.

This nonexhaustive survey demonstrates the wisdom of the
Painters rationale. When respondents' nonfiduciary status is
considered along with the conduct at issue and the type of damages
sought, we do not believe that Congress could have intended to
preempt this particular action. The conduct at issue here is
simply a failure to give competent tax advice about an ERISA
distribution. If Congress intended to preempt such conduct against
nonfiduciaries, then arguably a tax adviser with no relationship to
an ERISA plan who negligently advised a client that an ERISA
distribution was nontaxable would be immune from liability.
Moreover, the damages sought are simply the amounts Shofer

personally expended because of the allegedly negligent failure to

13
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advise. It is hard to imagine that Congress intended to preempt an
action in which all potential damages would be paid by a
nonfiduciary and would not inure to a plan. Where the alleged
negligence of a nonfiduciary plan administrator is as removed from
the plan as here, and "in the absence of an explicit corresponding
provision in ERISA allowing a professional malpractice cause of
action, Congress did not intend to preempt a whole panoply of state
law in this area." Painters, 879 F.2d at 1153 n.7.

v

The respondents have argued that certain features of this case

make Shofer's claim, based on Maryland malpractice law, related to
the plan. Our holding in Part 1V, supra, that the malpractice
claims in Counts I and II are not preempted, denies preemptive
effect to those features, with one exception, to be discussed in
Part V(B), infra.

A

Respondents' most sweeping contention is that the malpractice

claim is preempted because it was necessafy for Hack to read the
Catalina plan in order to determine whether borrowing by a
participating employee from one or more of that employee's accounts
was even permitted. That a state law claim involves reading of the
plan cannot be the 1litmus test for preemption. There was no
preemption of the Georgia garnishment procedure in Mackey v. Lanier
Collection Agency & Serv., 486 U.S. 825, 108 S. Ct. 2182, despite

the fact that one would have to read a plan in order to determine
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the amount which a participant could withdraw from the plan at,
and, perhaps, following service of the garnishment.

Respondents also argue that their conduct 1is regulated by
ERISA. We have shown in Part III, supra, that this record does not
support a holding, as a matter of law, that the respondents occupy
a fiduciary relationship to the plan. Viewing the respondents as
nonfiduciaries, their conduct, particularly with respect to tax
advice to a participant, is not regulated by ERISA.

Shofer's malpractice claim, respondents further submit,
affects the plan assets, so that preemption operates. By this
contention respondents do not mean that any recovery by Shofer will
be from plan assets, as opposed to assets of the respondents, but
that sShofer's borrowings from the plan in some way have
jeopardized, imperiled or adversely affected the Catalina plan.
Assuming, arguendo, that such a relationship between a state law
claim and a plan preempts the claim, the record extract in this
case does not demonstrate such a relationship beyond genuine
dispute as to material fact.

B

The respondents urge preemption of the malpractice claims
because they attempt to include, or preserve, contingent damages by
way of additional taxes that might be imposed by 26 U.S.C. § 4975
(1988), if the Internal Revenue Service were to rule that the loans
to Shofer were "prohibited transactions" as therein defined. The

argument is based on a paragraph in the second amended complaint
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which contains allegations incorporated by reference into Counts I
and II. Those allegations are:
"Because these borrowings were in fact taxable to
Shofer as income and also constituted prohibited
transactions and premature distributions, Shofer incurred
and continues to incur substantial federal and state tax
liabilities and risk of additional 1liabilities as a
result of these transactions."
In answers to interrogatories requesting that the damages be

specified, Shofer included in his answer a category headed

"Contingent liabilities," which included: '"[d]isqualification of
plan"; "[c]ost of 'undoing' prohibited transactions"; and "[e]xcise
tax on prohibited transactions." Further, Shofer's expert witness

on liability, in his deposition, referred to the potential of plan
disqualification that would generate substantial tax consequences
which "would visit themselves upon [Shofer] and upon the other plan
participants."

At oral argument in this Court counsel for Shofer said that
the respondents' argument concerning prohibited transactions was
based on the expert's deposition. Shofer's counsel submitted that
"if the Court reads Counts I and II, there is no mention of
prohibited transactions. There is no mention of excise taxes for
prohibited transactions." We consider Shofer's counsel's statement
to be a concession limiting the scope of the damages claimed in
Counts I and II so as to exclude the three above-described
"contingent 1liabilities." As so limited, potential plan
disqualification as a basis for respondents' argument is not in the

case.

1%




23
VI

Shofer also argues that the Circuit Court for Baltimore City
had concurrent jurisdiction over Counts IV through VIII,® which are
styled as breaches of various duties of care under the terms of the
ERISA plan itself. The theory in these counts 1is most clearly
articulated in Count VII, which alleges that under § 11.2(c) of the
plan, "all representatives of Catalina 'shall use ordinary care and
diligence in the performance of their duties pertaining to the Plan
....'"" These allegations, Shofer submits, seek "to enforce his
rights under the terms of the plan" within the meaning of
§ 1132(a) (1) (B), and are therefore within the concurrent subject
matter jurisdiction of state courts pursuant to § 1132(e).

We read Shofer's argument with respect to Counts IV through
VIII essentially as an alternative pleading; that is, Shofer argues
that even if Hack is determined to be an ERISA fiduciary, a state
court has concurrent jurisdiction under § 1132 (a) (1) (B) to enforce
breaches of duties of care so long as those duties are written into
the terms of the plan. This argument proves too much, because it
could make any claim for breach of ERISA fiduciary duties subject
to concurrent jurisdiction. Section 1104(a) (1) (B) provides that an
ERISA fiduciary

"shall discharge his duties with respect to a plan ...

with the care, skill, prudence, and diligence under the

circumstances then prevailing that a prudent man acting
in a like capacity and familiar with such matters would

Sshofer makes no argument that Count III, styled as a "Breach
of fiduciary duty" under Maryland law, is not preempted by ERISA.
We therefore treat that Count as preempted.
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use in the conduct of an enterprise of a like character
and with like aims."

This provision, which preempts state fiduciary-obligation law
relating to ERISA fiduciaries, creates duties for which liability
is imposed by § 1109(a).’” A civil action for appropriate relief
under § 1109 is a civil action recognized by § 1132(a)(2), which
§ 1132 (e) (1) assigns to exclusive federal subject matter
jurisdiction. If the plan draftsperson can create "rights under
the terms of the plan," for § 1132(a) (1) (B) purposes, by referring
in the plan to duties on fiduciaries that are already imposed by
ERISA, drafting could negate the deliberate allocation to exclusive
federal jurisdiction of cases based on a fiduciary's breach of the
duty to use due care. This conferral of exclusive subject matter
jurisdiction on the federal courts seems clearly to be part of the
congressional intent to have a nationally uniform standard of care
applied to ERISA fiduciaries. Breach of a duty of care stated in
a plan does not give rise to an action "to enforce ... rights under

the terms of the plan" within the meaning of § 1132(a) (1) (B).

'Section 1109(a) in relevant part reads:

"Any person who is a fiduciary with respect to a plan who
breaches any of the responsibilities, obligations, or
duties imposed upon fiduciaries by this subchapter
(Protection of Employee Benefit Rights, §§ 1001 through
1168] shall be personally liable to make good to such
plan any losses to the plan resulting from each such
breach, and to restore to such plan any profits of such
fiduciary which have been made through use of assets of
the plan by the fiduciary, and shall be subject to such
other equitable or remedial relief as the court may deem
appropriate, including removal of such fiduciary."

24|
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VII

We shall therefore affirm the judgment of the Circuit Court

for Baltimore City on Counts III through VIII of the second amended

complaint, vacate that judgment as to Counts I and II, on which the

damages sought are limited as aforesaid, and remand this case for

further proceedings, consistent with this opinion, on Counts I and

IT only.

JUDGMENT OF THE CIRCUIT COURT FOR

BALTIMORE CITY AFFIRMED IN PART AND
VACATED IN PART. CASE REMANDED TO

THAT COURT FOR FURTHER PROCEEDINGS

CONSISTENT WITH THIS OPINION, ON
COUNTS T AND TITI ONLY OF THE SECOND
AMENDED COMPLAINT. COSTS TO BE PAID
ONE-HALF BY THE PETITIONER _ AND

ONE-HALF BY THE RESPONDENTS.
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& Denick, P.A.
1200 Mercantile Bank & Trust Building
2 Hopkins Plaza
Baltimore, Maryland 21201
Attorneys for Plaintiff

Mark T. Holtschneider
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RICHARD SHOFER * IN THE F \\—ED
Plaintiff * CIRCUIT COURT YNE . F
OB
SUNT LJURT F
- : ‘
THE STUART HACK COMPANY, et al. * BALTIMORE CITY
Defendants * CASE NO. 88102069/CL79993

% Kk Kk Kk ok Kk

MOTION TO STRIKE AND ENTER APPEARANCE

Madam Clerk:
Please strike the appearance of Semmes, Bowen and Semmes and enter the appearance
of Janet M Truhe and Bernstein, Sakellaris and Ward as counsel for the defendants in the

above-captioned case.

J 2D 92200 ;ﬁmw_&émw'm
SEMMES, BOWEN AND SEMMES

250 West Pratt Street

Baltimore, Maryland 21201

(410) 539-5040

Janet M. Truhe

ERNSTEIN, SAKELLARIS AND WARD
Suite 2852, The World Trade Center
Baltimore, Maryland 21202
(410) 685-3400

Attorneys for Defendant Stuart Hack and
The Stuart Hack Company
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this /_(L"ﬁ_ day of May, 1992, copies of the
aforegoing Motion to Strike and Enter Appearance were mailed first-class, postage-prepaid to
Anthony P. Palaigos, Esquire and Thomas A. Bowden, Esquire, Blum, Yumkas, Mailman,
Gutman & Denick, P.A., 1200 Mercantile Bank and Trust Building, 2 Hopkins Plaza,
Baltimore, Maryland 21201 and Allan P. Hillman, Esquire and Mark T. Holtschneider, Esquire,

Frank, Bernstein, Conaway and Goldman, 300 E. Lombard Street, Baltimore, Maryland 21202.

Qfau/z /(h - /{‘/Z,

/Znet M. Truhe
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IN THE CIRCUIT COURT FOR BALTIMORE CITY FILED
RICHARD SHOFER *
JUN 24 1982
Plaintiff *
CIRCUIT LuunT FOR
v. * Case No: 88102069 /RALTROGHE CITY .
THE STUART HACK COMPANY * -
Defendant *
* * * * * * * * * * * * *

WITHDRAWAL OF APPEARANCE

Please withdraw the appearances of Linda M. Schuett and
John J. Ryan as counsel for Third Party Defendant. Third Party

' Defendant continues to be represented by other counsel of record.

in da M. SchueEE7

Blum, Yumkas, Mailman,
Gutman & Denick, P.A.

1200 Mercantile Bank &
Trust Building

2 Hopkins Plaza

Baltimore, Maryland 21201

(410) 385-4000

—
. \\jﬂ( @‘“\1’\ g 5
o 7 y =

n & Dr&wniak
1160 Spa Road, Suite 3B
Annapolis, Maryland 21403
(410) 267-0400

CERTIFICATE OF SERVICE

I HEREBY CERTIFY, on this 15 day of June, 1992, that a

copy of the foregoing Withdrawal of Appearance was delivered by

hand to:

Anthony P. Palaigos, Esquire

Thomas A. Bowden, Esquire

Blum, Yumkas, Mailman, Gutman & Denick, P.A.
1200 Mercantile Bank & Trust Building

2 Hopkins Plaza

Baltimore, Maryland 21201;
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and was mailed first class, postage prepaid, to:

Janet Truhe, Esquire
Bernstein, Sakellaris & Ward
2600 The World Trade Center
Baltimore, Maryland 21202

Alan Hillman, Esquire

Hazel & Thomas, P.C.

Bank of Baltimore Building

120 East Baltimore Street, Suite 2100
Baltimore, Maryland 21202

Mark Holtschneider, Esquire
300 East Lombard Street
Baltimore, Maryland 21202

S by sz

Linda M. Schuett

SHOFER.P1
VVS:062392
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IN THE CIRCUIT COURT SER

Y

® - (@

\LED

BALTIMORE CITY, MARYLAND

RICHARD SHOFER, . H
dagﬂFdR
Plaintiff, W'lwdﬂ
BALTY
v. :
STEWART HACK CCMPANY, et al., : ;
; g8/42067
Defendants. Case No.: 88101069/CL79993

THE STEWART HACK COMPANY,
et al.,

Third-Party Plaintiff,
v.
GRABUSH, NEWMAN & CO., P.A.,

Third-Party Defendants.

ovob

40

REQUEST TO ENTER APPEARANCE

Please strike the appearance of Allan P. Hillman, Mark T.

Holtschneider, and Frank, Bernstein, Conaway & Goldman and enter

the appearance of Mark A. Gilday

and Jordan Coyne Savits & Lopata

as counsel for the Third-Party Defendant, Grabush, Newman & Co.,

P.A.

Respectfully submitted,

JORDAN COYNE SAVITS & LOPATA

By'PNﬁlV, Q.

Nsam

Mark A. Gilday (  G,43357

1030 15th Street, N.W
Suite 500

Washington, D.C.

(

20005
202) 371-1800
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I HEREBY CERTIFY that on this 3\s day of Auqus

ES\\J\CKT\ . \\ Weom ) pole

Allan P. Hillman

Mark T. Holtschneider

Frank, Bernstein, Conaway &
Goldman

300 East Lombard Street

Baltimore, Maryland 21202

CERTIFICATE OF SERVICE

, 1992,

a copy of the foregoing Request to Enter Appearance was mailed,

postage prepaid, to:

2291

Janet M. Truhe, Esquire
Semmes, Bowen & Semmes

250 West Pratt Street
Baltimore, Maryland 21201

Thomas A. Bowden, Esquire
Blum, Yumkas, Mailman, Gutman
& Denick, P.A.
1200 Mercantile Bank & Trust Building
2 Hopkins Plaza
Baltimore, Maryland 21201

L rogl o Mlate

Mark A. Gilday kv>
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IN THE CIRCUIT COURT FOR BALTIMORE CITY, MARYL AND

FILED

RICHARD SHOFER, o
Plaintiff, * m 23 182
v * CIRCUIT COURT FOR

BALTWIORE CITY
STEWARD HACK COMPANY, etal., *

Defendants *
Case No: 88102069 / CL 79993

STEWARD HACK COMPANY, etal.,, *
Third Party Plaintiff *

V.
GRABUSH, NEWMAN & CO.,P.A,, *

Third Party Defendants, *

% * * * * * * * *

WITHDRAWAL AND ENTRY OF APPEARANCE

Please strike the appearance of Thomas A. Bowden, Lloyd Mailman, and
Anthony Palaigos, representing the lawfirm of Blum, Yumkas, Mailman, Gutman &
Denick, P.A., as counsel for the Plaintiff, Richard Shofer, and please enter the

appearance of Thomas H. Bornhorst as counsel for the Plaintiff.

Respectfully,submitted,
P O6r/5/

A it

Thomas H. Bornhorst, #001191
2236 Southland Rd.

Baltimore, MD 21207

(410) 298-2265




BLUM, YUMKAS, MAILMAN, GUTMAN
— & DENICK, .

NI L T I

Thbmas A. Bowder!
1200 Mercantile Bank & Trust Bldg.
2 Hopkins Plaza

2 Hopkins Plaza
Baltimore, MD 21201

Ve
] | | / 1/
h] \\/ g}

Anthé)ny Pala‘i/g'bé /
1200 Mercantile Bank & Trust Bldg.

2 Hopkins Plaza
Baltimore, MD 21201
(410) 385-4000

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 7/7/%@ of %ﬁé 1992,

a copy of the foregoing Withdrawal and Entry of Appearance was mailed, postage

prepaid, to counsel named below:

Janet M. Truhe, Esq.
ES, BO MES Bernsiein Sak::(rmg +Wanl
25 ratt St 2660 W Y ,,{A ] e Qe—n'fen
Baltimore, MD 21264+—
2202~

Mark A. Gilday, Esq.

JORDAN, COYNE, SAVITS & LOPATA
1030 15th St., N.W.

Suite 500

Washington, DC 20005

L

Thomas H. Bornhorst
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IN THE CIRCUIT COURT FOR BALTIMORE CITY

RICHARD SHOFER

Plaintiff

V.

THE STUART HACK COMPANY, et al.

Defendants

* * * * * *

THE STUART HACK COMPANY, et al.

Third Party Plaintiffs
v.
GRABUSH, NEWMAN & CO., P.A.

Third Party Defendant

* * * * * *

CZBECIO A4 9: 55
CHYIL DIVISIGH

* CASE No. 88102069 / CL79993

THIRD AMENDED COMPLAINT

Richard Shofer, Plaintiff ("Shofer"), by counsel, Thomas H. Bornhorst, files

this Third Amended Complaint and states:

Facts Common to All Counts

1. The Stuart Hack Company is a Maryland corporation which provides

business and professional services including such services as actuaries and

pension consultants.

2. Stuart Hack is an employee of the Stuart Hack Company holding

himself out as a lisenced Maryland attorney, as well as a professional actuary and

pension consultant who also designs and administers pension plans.

951




- 4

1

3. Richard Shofer is the sole stockholder and president of Catalina
Enterprises, Inc. t/a Crown Motors ("Catalina").

4. Catalina Enterprises, Inc. Pension Plan (the "Plan"} is a qualified
pension established by Defendants in 1971 for employees of Catalina.

5. At all relevant times, Shofer was the Plan's sole trustee and was also
a Plan participant.

6. From 1971 through 1985, The Stuart Hack Company prepared
certain of the Plan's annual federal returns as well as its statements to
participants.

7. During the course of their relationship with Catalina, Shofer, and the
Plan, Defendants held themselves out as expert in the tax aspects of pension
planning and frequently rendered advice in this area.

8. Based on his course of dealing with Defendants and on Defendants'
representations as to their knowledge and expertise, Shofer reasonably expected
that any possible tax consequences resulting from Defendants' advice would be
brought to his attention by the Defendants.

9. At some time prior to August 9, 1984, Shofer sought Defendants'
advice as to whether it would be advisable to borrow money from the Plan or to
use the Plan's assets as collateral for a loan.

10. Defendants responded with an opinion letter dated August 9, 1984,
stating that Shofer could borrow up to 100% of his voluntary account and failing
to mention of any adverse tax consequences of such transactions.

11. Reasonably relying on Defendants' advice, but not knowing or

suspecting that a loan advance could generate liability for income tax, excise tax,

2.




or precipitate other liabilities such as penalties and interest, or constitute a
premature distribution or a prohibited transaction, or expose the Plan to
disqualification, Shofer proceeded to borrow from his voluntary account in the
Plan in 1984, 1985, and 1986, the total amount of such loans being in excess of
$300,000.00.

12. In fact, such loan transactions in excess of $50,000.00 constituted
taxable personal income to Shofer, and separately constituted prohibited
transactions by a disqualified person, and were also premature distributions, all to
the effect that Shofer incurred and continues to incur substantial federal and state
tax liability, liability for penalties and interest, professional expenses for
accountants, pension consultants and attorneys to rectify his tax filings, and has
accumulated other proximate and forseeable liabilities in consequence of these
transactions.

13. If Shofer had been reasonably and properly advised by Defendants as
to the tax consequences of such loan transactions, he would not have had any
reasonable basis to borrow from his voluntary account in the Plan.

14. The Stuart Hack Company continued to render incorrect advice
concerning the loan transactions, inter alia, on or about December 16, 1986, when
The Stuart Hack Company issued a memorandum attempting to persuade Shofer's

account's that the risk of tax liability was very low.

COUNT 1
(Negligence)
15.  Plaintiff incorporates paragraphs 1. through 14. in this count.

-3-
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16. At all times relevant to the allegations of this Complaint, Defendants
held themselves out to the public in general, and represented themselves to Shofer
in particular, as possessing that degree of knowledge, experience, skill, and
judgment in the area of advising as to the tax consequences of transactions
involving voluntary accounts in pension funds that was to be expected of a
reasonably competent actuary and consultant in such business in Maryland in
1984.

17. Defendants owed a duty of reasonable care to Shofer to provide him
with reasonably competent advice as to the taxes, penalties, and other
consequences of trustee and participant borrowing from his voluntary account in
the Plan.

18. Defendants breached their duty to Shofer, inter alia, by failing to
advise concerning such personal loans against his voluntary account in the Plan
that Shofer was a disqualified person as a trustee, that any such transactions
constitute prohibited transactions; that the proceeds of such participant loans in
excess of $50,000.00 were taxable as ordinary income to Shofer; that such loans
threatened the qualification of the Catalina pension plan under E.R.I.S.A.; that
such loans would expose Shofer to additional tax liability for excise taxes and
penalties and interest; by deliberately rendering professional advice without
research, without regard to the issues raised, and without regard for the truth or
falsity of the information provided, omitted, or implied, when a reasonably
competent consultant and professional in this area would not have so acted, failed

to act, or so advised.



19. As a direct and proximate result of the acts and omissions of
Defendants, Shofer has incurred, and will in the future incur additional income
tax, excise tax, interest, penalties, attorney's fees, accountant's fees, loss of
income, and other expenses and damages which would not have been incurred
except for the negligence and gross negligence of Defendants.

WHEREFORE, plaintiff Richard Shofer demands judgment jointly and
severally against Defendants The Stuart Hack Company and Stuart Hack in the
amount of Three Million Five Hundred Thousand Dollars ($3,500,000.00)
compensatory damages, One Million Five Hundred Thousand Dollars
($1,500,000.00) punitive damages, reasonable attorney fees, costs of this action,

and interest from the date of judgment.

COUNT II
(Breach of Contract)

20. Plaintiff incorporates paragraphs 1 through 21 in this count.

21. Shofer hired Defendants to provide Shofer with reasonably competent
expert and professional advice concerning his inquiry regarding loans against his
account in the Plan including the tax consequences of such borrowing.

22. Defendants breached said contract for professional services, inter
alia, by failing to inform Shofer that borrowing against his voluntary account
would cause him to incur substantial tax liability and other liabilities.

23. As a direct and proximate result of such acts and omissions of
Defendants, Shofer has incurred, and will incur, liabilities for additional income

tax, excise tax, interest, penalties, attorney's fees, accountant's fees, loss of
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income, and other expenses and damages which would not be incurred except for
the negligent and grossly negligent breach of contract by Defendants.
WHEREFORE, plaintiff Richard Shofer demands judgment jointly and
severally against Defendants The Stuart Hack Company and Stuart Hack in the
amount of Three Million Five Hundred Thousand Dollars ($3,500,000.00)
compensatory damages, One Million Five Hundred Thousand Dollars
($1,500,000.00) punitive damages, reasonable attorney fees, costs of this action,

and interest from the date of judgment.

Thomas H. Bornhorst
2236 Southland Rd.
Baltimore, MD 21207
(410) 298-2265
Attorney for Plaintiff

CERTIFICATE OF SERVICE

I CERTIFY that on this /Zz day of December, 1992, a copy of
the foregoing Third Amended Complaint was mailed, postage prepaid, to the
following: Janet M. Truhe, Esq.

BERNSTEIN, SAKELLARIS & WARD

2852 World Trade Center

Baltimore, MD 21202

Mark A. Gilday, Esq.

JORDAN, COYNE, SAVITS & LOPATA
1030 15th St., N.W., Suite 500
Washington, DC 20005

B —

A P T e

Thomas H. Bornhorst




. Thomas H. Bornhorst

Aﬁ.ﬁorm;y_af: Lowl reo

2236 Southland Rd:, Baltimore, Md 21207

(410) 298,226
v bl | 3 A 5 S Maryland, District of Columbia

CIVIL BIYISION

State and Federal Trial Practice

December 8, 1992

Clerk of the Court

Circuit Court of Maryland for Baltimore City
111 North Calvert St.

Room 462

Baltimore, MD 21202

Re:  Shofer v. Stewart Hack Co., et al.
Case No. 88102069 / CL 79993

Dear Clerk:
Your kind attention to the following requests is greatly appreciated:

1. Please file the enclosed Third Amemded Complaint on behalf of the
Plaintiff.

2. Please place this case on the trial calendar for assignment of a date
for trial by the Court, without a jury.

Sincer

J e
Thomas H. Bornhorst _ 807/ ? /

cc: Janet M. Truhe, Esq.
Mark A. Gilday, Esq.
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RECEIVED

RICHARD SHOFER, x ClRen OU"’LTF\C’?
Plaintiff, * 52 EIRCUIT GOVRE
v, * BOR- CIVision
THE STUART HACK COMPANY, etal. * BALTIMORE CITY
Defendants * Case No.: 88102069/CL79993
* * * * * * * * %

DEFENDANTS’ ANSWER TO PLAINTIFF’S THIRD AMENDED COMPLAINT
The Stuart Hack Company and Stuart Hack, Defendants, by their attorneys, Janet M.
Truhe and Bernstein, Sakellaris & Ward, answer Counts I and II of Plaintiff’s Third Amended
Complaint as follows:

FIRST DEFENSE

They generally deny liability as to each allegation of the Third Amended Complaint in

accordance with Rule 2-323(d).

SECOND DEFENSE

The Third Amended Complaint fails to state a claim upon which relief can be granted.

THIRD DEFENSE

That if Plaintiff suffered damages as alleged, such damages were caused by the Plaintiff’s
own sole or contributory negligence.

FOURTH DEFENSE

That if Plaintiff suffered damages as alleged, such damages were caused because the

Plaintiff assumed the risk thereof.

FIFTH DEFENSE

The Plaintiff is estopped to complain about any advice rendered by the Defendants

o
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pertaining to loans taken by the Plaintiff from the Catalina Enterprises, Inc. Pension Plan.

SIXTH DEFENSE

The Plaintiff has waived any claim arising out of advice rendered by the Defendants
pertaining to loans taken by the Plaintiff from the Catalina Enterprises, Inc. Pension Plan.

SEVENTH DEFENSE

The Plaintiff’s reliance on advice rendered by the Defendants pertaining to loans from
the Catalina Enterprises, Inc. Pension Plan was unjustified when he proceeded to borrow from
the Plan in 1984, 1985 and 1986.

EIGHTH DEFENSE

That Plaintiff is not entitled to recover any damages arising out of excise taxes,
prohibited transactions, or disqualification because these are pre-empted and governed
exclusively by federal law pursuant to the Employee Retirement Income Security Act of 1974,
29 U.S.C. Section 1001, et seq.

NINTH DEFENSE

That the Defendants were retained by Catalina Enterprises, Inc. to administer the Catalina

Enterprises, Inc. Pension Plan and owed no legal duty to Plaintiff, personally.

TENTH DEFENSE

That the Defendants were retained by Catalina Enterprises, Inc. to administer the Catalina
Enterprises, Inc. Pension Plan and had no contractual relationship with or duty to Plaintiff,
personally.

ELEVENTH DEFENSE

That the accounting firm of Grabush, Newman & Co., P.A. were the Plaintiff’s personal

w7
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tax advisors and prepared his personal and corporate income tax returns.

TWELFTH DEFENSE

That Plaintiff is not entitled to punitive damages arising out of any advice rendered by
the Defendants pertaining to loans from the Catalina Enterprises, Inc. Pension Plan.
THIRTEENTH DEFENSE
That Plaintiff is not entitled to attorney’s fees arising out of any advice rendered by the
Defendants pertaining to loans from the Catalina Enterprises, Inc. Pension Plan.

FOURTEENTH DEFENSE

That Defendant, Stuart Hack, did not hold himself out as an attorney and did not provide
any legal services to Plaintiff at any time relevant to the events referenced in the Third Amended

Complaint.

/'
Qﬂn«u./l N Sede  G/IZI
/ﬁnet M. Truhe
~Bernstein, Sakellaris & Ward
2852 The World Trade Center
Baltimore, Maryland 21202
(410) 685-3400

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this ‘L’L day of December, 1992, a copy of the
aforegoing Answer to Plaintiff’s Third Amended Complaint was mailed by first class mail,
postage prepaid, to Thomas H. Bornhorst, Esquire, 2236 Southland Road, Baltimore, Maryland
21207 and Mark A. Gilday, Esquire, Jordan, Coyne, Savits & Lopata, 1030 15th Street, N.W.,

Suite 500, Washington, D.C. 20005.

./
Q" ;L',Qﬂ //'M 3 /("‘L

/J}et M. Truhe
\ {
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CIVIL POSTPONEMENT FORM | patE:[ec. 3/, 1792

IN THE
CIRCUIT COURT

FOR -
BALTIMORE CITY

Plaintitts) /2" b o Shofer
E Computer #: 33 [O QO éq

File #: C* L 7q(¥1 3

Defendant(s) 44, ¢ /7‘4(‘,4&

e Styart Hack Co - ' \/ GEN O
an Jury CT. CTF. MOT. 2507 O
. Grabysh Merormarn 8 Co-
/ DOMESTIC JUDGE: DOMESTIC MASTER:

PLEASE PRINT

To be postponed from: DATE: LIL / / 0’ 3 PRIOR POSTPONEMENTS: Y[ ]‘ﬁé )
pre- rial conf. date of 3/4/‘?£ ‘s agr‘eeaéle,% all Courrsel otncécsw%m&q
Postponement requested by: b - e e 0 |
Vas%ponemer)t 3

Postponement reason: (please specify):

‘ﬁzaﬁLﬁt_w_#)_pﬂ/?wows/u scheduled +1al Aotz and

Aisop "8(5‘ Schedule.

Plaintiff(s) Attorneys: Defendant(s) Attorneys:
Thomas Bor nhocst Jaret M. TTruhe - Stuart Hac ki

Mack &i \dab, - & rabuyzh

New Trial Date:

Approved: _ Denied: ‘/ W// W

(JUDGE’S SIGNATURE)

WHITE—Court File * YELLOW—CAO
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RICHARD SHOFER, . IN THE
Plaintiff, * CIRCUIT COURT
v " FOR cmcuh@,fjlvm
THE STUART HACK COMPANY, etal. * BALTIMORE CITY AT fé‘ ff;f)gR
Defendants * Case No.: 8810206526L465§§ A & 2
ok k% ok k& K % I'""“'uuh_l

DEFENDANTS’ PARTIAL MOTION TO DISMISS
PLAINTIFF’S THIRD AMENDED COMPLAINT FOR FAILURE TO STATE A CLAIM

The Stuart Hack Company and Stuart Hack, Defendants, by their attorneys, Janet M.
Truhe and Bernstein, Sakellaris & Ward, pursuant to Maryland Rule 2-322(b), move this Court
for an Order dismissing from the Third Amended Complaint Plaintiff’s claims for damages
arising out of excise taxes, prohibited transactions, and disqualification as well as punitive
damages and attorney’s fees on the grounds that such claims are barredl as a matter of law. In
support of their Motion, Defendants state as reasons:

1. That on December 8, 1992, Plaintiff filed a Third Amended Complaint against
Stuart Hack and The Stuart Hack Company for negligence (Count I) and breach of contract
(Count II) arising out of Mr. Hack’s failure to advise Mr. Shofer about potential tax
consequences which could occur if he borrowed money from his pension plan.

2. That in Count I for negligence, Plaintiff seeks recovery of certain damages arising
out of excise taxes, prohibited transactions, and disqualification of the pension plan at issue.
See Third Amended Complaint at paragraphs 18-19, and 23.

3. That the Maryland Court of Appeals in Shofer v. The Stuart Hack Company, et

al., 324 Md. 92, 110-111, 595 A.2d 1078 (1991), held that the three above-described damages

are pre-empted by the Employee Retirement Income Security Act of 1974, 29 U.S.C. Section

77



1001, et seq. and may not be recovered in the instant state case.
4, That under Maryland law, the Plaintiff has failed to state a claim for punitive

damages under Counts I and II, because he has alleged only negligence and gross negligence

which do not support a claim for punitive damages. See OQwens-Illinois, Inc. v. Zenobia, 325
Md. 420, 601 A.2d 633 (1992).

5. That under Maryland law, the Plaintiff may not recover his attorney’s fees in a
negligence and breach of contract action.

6. That Plaintiff and his counse! knew that the aforegoing requests for damages were
without substantial justification under Maryland law at the time the Third Amended Complaint
was filed. Defendants, therefore, request their reasonable attorney’s fees in having to prepare
the instant Motion.

WHEREFORE, Defendants, Stuart Hack and The Stuart Hack Company, respectfully
request that this Court dismiss from the Third Amended Complaint Plaintiff’s claims for
damages arising out of excise taxes, prohibited transactions, and disqualification as well as
punitive damages and attorney’s fees.

Grounds for this Motion are more fully set forth in the accompanying Memorandum.

—
Qd?x,c-/ /P Lok

anet M. Truhe

ERNSTEIN, SAKELLARIS & WARD
2852 The World Trade Center
Baltimore, Maryland 21202
(301) 685-3400

Attorneys for Defendants, Stuart Hack and
The Stuart Hack Company
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this %_#% day of January, 1993, copies of the aforegoing
Defendants’ Partial Motion to Dismiss Plaintiff’s Third Amended Complaint for Failure to State
a Claim, Memorandum in Support, Request for Hearing and Order were mailed by first class
mail, postage prepaid, to Thomas H. Bornhorst, Esquire, 2236 Southland Road, Baltimore,
Maryland 21207 and Mark A. Gilday, Esquire, Jordan, Coyne, Savits & Lopata, 1030 15th

Street, N.W., Suite 500, Washington, D.C. 20005.
</

Q/zml, - J/-MI(/

&net M. Truhe
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RICHARD SHOFER, * IN THE
Plaintiff, * CIRCUIT COURT
v. ' * FOR
THE STUART HACK COMPANY, etal. * BALTIMORE CITY
Defendants * Case No.: 88102069/CL79993
X % % %k  x  x k¥ %

MEMORANDUM IN SUPPORT OF DEFENDANTS’ PARTIAL MOTION TO DISMISS
PLAINTIFE’S THIRD AMENDED COMPLAINT FOR FAILURE TO STATE A CLAIM

The Stuart Hack Company and Stuart Hack, Defendants, by their attorneys, Janet M.
Truhe and Bernstein, Sakellaris & Ward, file the following Memorandum in Support of their
Partial Motion to Dismiss Plaintiff’s Third Amended Complaint for Failure to State a Claim,

PLAINTIFF’S ALLEGATIONS

On December 8, 1992, the Plaintiff, Richard Shofer, filed a Third Amended Complaint
in state court against Defendants Stuart Hack and The Stuart Hack Company for negligence
(Count 1) and breach of contract (Count II). The gist of each of these claims is that Mr. Hack
failed to advise Mr. Shofer about potential tax consequences which could occur if he borrowed
money from his pension plan. See Third Amended Complaint at § 10. The Catalina
Enterprises, Inc. Pension Plan (the "Plan") is a qualified pension plan established for employees
of Catalina Enterprises, Inc. t/a Crown Motors, a car dealership owned and operated by the
Plaintiff. Id. at 3 and 4. He is a shareholder and employee of Crown Motors, a participant
in the Plan, and is named in the Plan as sole trustee. Id. at { 5.

In his Third Amended Complaint, Mr. Shofer has alleged that these Defendants "held
themselves out as expert in the tax aspects of pension planning and frequently rendered advice

in this area." Id. at §7. The Plaintiff goes on to allege that "[b]ased on his course of dealing
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with Defendants and on Defendants’ reputations as to their knowledge and expertise," he
“reasonably expected that any possible tax consequences resulting from Defendants’ advice
would be brought to his attention...." Id. at { 8.

At some time prior to August 9, 1984, Mr. Shofer alleges that he contacted Mr. Hack
and inquired whether he could borrow money from the Plan or use the Plan’s assets as collateral
for a loan. Id. at §9. Mr. Hack responded to the Plaintiff’s inquiry in a letter dated August
9, 1984 advising him that he could borrow up to 100% of his voluntary account. Id. at { 10.
The letter made no meniion of tax consequences. Id.

Thereafter, Plaintiff alleges that "[r]easonably relying on Defendants’ advice, but not
knowing or suspecting that a loan advance could generate liability for income tax[es]...," he
borrowed from his voluntary account in the Plan in 1984, 1985, and 1986, the total amount of
such loans being in excess of $300,000.00. Id. at § 11. Plaintiff also alleges that "had [he]
been reasonably and properly advised by Defendants as to the tax consequences of such loan
transactions, he would not have had any reasonable basis to borrow from his voluntary account
in the Plan." Id. at § 13.

In Count I of his Third Amended Complaint for negligence, Plaintiff alleges that
Defendants were required to exercise that degree of care "expected of a reasonably competent
actuary and consultant in such business in Maryland in 1934." Id. at § 16. He also states that
Defendants breached that duty of care by failing to advise him that borrowing from the Plan
could result in adverse tax consequences "when a reasonably competent consultant and
professional in this area would not have so acted, failed to act, or so advised." Id. at § 18. As

part of his claim for damages under Count I, Plaintiff is seeking damages arising out of excise
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taxes, prohibited transactions, and disqualification of the Plan. Id. at § 18. Plaintiff further
requests attorney’s fees and punitive damages in the amount of $1.5 million as a result of the
"negligence and gross negligence of Defendants.” Id. at § 19.

In Count II for breach of contract, Plaintiff alleges that he hired Defendants to provide
him with "reasonably competent expert and professional advice concerning his inquiry regarding
loans against his account in the Plan including the tax consequences of such borrowing." Id.
at § 21. Plaintiff further alleges that Defendants "breached said contract for professional
services...by failing to inform [him] that borrowing against his voluntary account would cause
him to incur substantial tax liability and other liabilities." Id. at § 22. Mr. Shofer requests
damages in the same categories referenced in Count I for negligence including attorney’s fees
and punitive damages in the amount of $1.5 million.

ARGUMENT

The nature of the instant Motion is to challenge Plaintiff’s request for certain damages
on the grounds that these are not recoverable as a matter of law in a professional negligence
action. In ruling on Defendants’ Motion pursuant to Maryland Rule 2-322(b) for failure to state
a claim, this Court is required to assume the truth of all relevant material facts and all inferences
which can be reasonably drawn from those facts. However, any ambiguity or uncertainty in the
allegations bearing on whether the Plaintiff has stated a claim for certain damages must be

construed against him. See Sharrow v. State Farm Mutual Automobile Insurance Co., 306 Md.

754, 511 A.2d 492 (1986).

1. The Plaintiff may not recover damages arising out of excise taxes,
prohibited transactions, and disqualification of the Plan.

As part of his request for damages under Counts I and II, Plaintiff is seeking recovery
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of damages arising out of excise taxes, prohibited transactions, and potential disqualification of
the Plan at issue. These damages relate to the Plan and, as such, are pre-empted under federal
law pursuant to the Employee Retirement Income Security Act of 1974, 29 U.S.C. Section 1001,
et seq. The Maryland Court of Appeals, in a prior appeal of this case, specifically held that the
three above-described categories of damage may not be recovered in Plaintiff’s state law case

for negligence and breach of contract. Shofer v. The Stuart Hack Company, et al., 324 Md.

92, 110-11, 595 A.2d 1078 (1991). Therefore, they should be dismissed from the Third
Amended Complaint.

2. The Plaintiff may not recover punitive damages.

The Plaintiff has also requested $1.5 million in punitive damages under Counts I and II
for negligence and breach of contract, respectively. The Maryland Court of Appeals has
recently revised the law on punitive damages to substantially restrict the availability of punitive
damages in a non-intentional tort case such as the instant one for professional negligence. In
QOwens-Illinois, Inc. v. Zenobia, 325 Md. 420, 601 A.2d 633 (1992), the Court of Appeals
explicitly overruled prior holdings and heightened the standard for punitive damage claims from
proof of implied malice and/or gross negligence to an actual malice standard. A plaintiff in a
non-intentional tort claim must now prove that the defendant’s "conduct was characterized by

evil motive, intent to injure, ill-will or fraud, i.e., ‘actual malice’." Id. at 460; see also Giant

Food, Inc. v. Satterfield, 90 Md. App. 660, 603 A.2d 77 (1992); Greenebaum v. Williams, 788
F.Supp. 260 (D.Md. 1992) (applying Maryland law).

Plaintiff’s Third Amended Complaint fails to meet this stringent standard. As is made

clear by Zenobia and the subsequent decisions of the Court of Special Appeals in Satterfield and
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the federal district court in Greenebaum, the Plaintiff bears the burden of alleging and proving
that Stuart Hack acted with the intent to injure the Plaintiff. The Plaintiff’s Third Amended
Complaint, at best, alleges that Mr. Hack’s conduct rose to the level of gross negligence, a level
of culpability which will no longer support an award of punitive damages under Maryland law.
In addition, analysis of Plaintiff’s allegations in the Third Amended Complaint reveals that
Plaintiff has not even alleged facts sufficient to constitute gross negligence. He repeatedly refers
to the Defendants’ duty of "reasonable care" and that such duty was breached when a
"reasonably competent consultant and professional" would have not so acted. See Third
Amended Complaint at § 17 and 18.

In short, the allegations of professional malpractice set forth in Plaintiff’s Third Amended
Complaint do not state a claim for punitive damages under Maryland law. Thus, these claims
for punitive damages in Counts I and II should be dismissed.

3. The Plaintiff may not recover his attorney’s fees.

It is well settled under Maryland law that attorney’s fees incurred by a successful party
in litigation are not recoverable in the absence of special circumstances such as a contract by the

parties for such payment or statutory provision therefor. See Empire Realty Co. v. Fleisher,

269 Md. 278, 305 A.2d 144 (1973). The Third Amended Complaint contains claims for
negligence and breach of contract and requests reimbursement of attorney’s fees. The Plaintiff
does not make citation, however, to authority in any contract between the parties for such
reimbursement, nor is there any statutory basis for the recovery of attorney’s fees in a state law
negligence and breach of contract action. Accordingly, Plaintiff’s request for attorney’s fees

under Counts I and II should be dismissed.
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SANCTIONS
That Plaintiff has failed to state a claim for damages in the three aforegoing categories
as a matter of law, is clear and well settled under Maryland case law, including the prior Court
of Appeals decision in this case. The claims for damages arising out of excise taxes, prohibited
transactions, and disqualification of the Plan were specifically ruled out of this case in Shofer

v. The Stuart Hack Company, et al., 324 Md. 92. Despite this clear ruling, Plaintiff has

amended his Complaint to put these damages back into the case.

The Plaintiff’s earlier Complaint also contained a claim for attorney’s fees which were
at one time at least properly alleged because the Plaintiff’s Second Amended Complaint
contained federal claims which provided for the recovery of attorney’s fees if the Plaintiff
prevailed. However, those claims did not survive in the prior appeal of this case which is
currently for negligence and breach of contract only. Nevertheless, the Plaintiff has amended
his earlier Complaint to add a claim for attorney’s fees back into the case where he knows they
no longer belong.

Lastly, the Plaintiff has amended his Complaint to request for the first time punitive

damages in the amount of $1.5 million. Such a request for punitive damages in the context of
this professional malpractice action is clearly without basis under Maryland law in light of the
Court of Appeals’ decision in Zenobia.

Maryland Rule 1-341 provides for the imposition of sanctions in the form of a reasonable

attorney’s fee where a party has made a claim in bad faith. See, e.g., Nast v. Lockett, 312 Md.

343, 539 A.2d 1113 (1988), overruled on other grounds, 325 Md. 420, 601 A.2d 633 (1992)

(the sanctions contemplated by this Rule should be imposed where claims for punitive damages
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are made in bad faith or without substantial justification). Clearly, Plaintiff and his counsel were
on notice that any request for pension-related damages in the categories described above was
improper in view of the prior Maryland Court of Appeals’ decision in the instant case.
Moreover, any request for punitive damages, given Plaintiff’s allegations of negligence and

breach of contract only, is without merit under Zenobia. The Plaintiff’s claim for attorney’s fees

in a negligence and breach of contract action is also entirely without merit. Accordingly, the
Defendants are entitled to reimbursement of their reasonable attorney’s fees in having to move
for dismissal of the aforementioned claims which were made without any, let alone "substantial,"
justification as required by the Maryland Rules.’

CONCLUSION

For the aforegoing reasons, Defendants request that this Court issue an Order dismissing
with prejudice Plaintiff’s claims for damages arising out of excise taxes, prohibited transactions,
and disqualification of the Plan as well as punitive damages and attorney’s fees. Defendants
further request that this Court order Plaintiff to reimburse the Defendants their reasonable

attorney’s fees in having to prepare the instant Motion.

aﬁet M. Truhe

ERNSTEIN, SAKELLARIS & WARD
2852 The World Trade Center
Baltimore, Maryland 21202
(410) 685-3400

Attorneys for Defendants Stuart Hack
and The Stuart Hack Company

! At the time of the hearing on Defendants’ Motion to Dismiss, counsel for Defendants will
file an affidavit as to the amount of attorney’s fees incurred in the preparation and argument of
this Motion.
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RICHARD SHOFER, * IN THE
Plaintiff, * CIRCUIT COURT
v. * FOR
THE STUART HACK COMPANY, etal. * BALTIMORE CIT?
Defendants * Case No.: 88102069/CL79993
* % * * * * * ® %

REQUEST FOR HEARING
The Stuart Hack Company and Stuart Hack, Defendants, by their attorneys, Janet M.
Truhe and Bernstein, Sakellaris & Ward, respectfully request a hearing on their Partial Motion

. to Dismiss Plaintiff’s Third Amended Complaint for Failure to State a Claim.

—
%&J- R P o
et M. Truhe

ERNSTEIN, SAKELLARIS & WARD
2852 The World Trade Center
Baltimore, Maryland 21202
(301) 685-3400

Attorneys for Defendants




RICHARD SHOFER, * IN THE
Plaintiff, * CIRCUIT COURT
V. * FOR
THE STUART HACK COMPANY, et al. * BALTIMORE CITY
Defendants * Case No.: 88102069/CL79993
ok ok ok k% k% %
ORDER

Defendants’ Partial Motion to Dismiss Plaintiff’s Third Amended Complaint for Failure
to State a Claim having been considered by this Court, and counsel having presented argument,
it is this _____ day of , 1993,

ORDERED, that Defendants’ Partial Motion to Dismiss Plaintiff’s Third Amended
Complaint for Failure to State a Claim is granted and the Plaintiff’s claims for damages arising
out of excise taxes, prohibited transactions, and disqualification as well as punitive damages and
attorney’s fees are dismissed with prejudice.

IT IS FURTHER ORDERED, that Plaintiff is to pay defense counsel’s fees in the amount

of

JUDGE
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BERNSTEIN, SAKELLARIS & WARD
ATTORNEYS AT LAW

SUITE 2852
THE WORLD TRADE CENTER

BALTIMORE, MARYLAND 21202

PETER D. WARD (410) 685-3400 OF COUNSEL
JOHN G. SAKELLARIS FAX (410) 685-3453 DUANE DeVORE
CHARLES G. BERNSTE!N

JANET M. TRUHE

C. ROBERT LOSKOT
GREGORY G. BROIKOS

January 4, 1993

Civil Clerk

Circuit Court for Baltimore City
462 Courthouse East

111 North Calvert Street
Baltimore, Maryland 21202

. Re: Richard Shofer v. The Stuart Hack Company, et al.
Case No. 88102069/CL79993

Dear Clerk:
Please find enclosed for filing in the above-referenced case Defendants’ Partial Motion
to Dismiss Plaintiff’s Third Amended Complaint for Failure to State a Claim, Memorandum in

Support, Request for Hearing and proposed Order.

Very truly yours,

//
/I/I o «‘M/A‘
‘ anet M. Truhe

IMT:tjc
cc: Thomas H. Bornhorst, Esquire
Mark A. Gilday, Esquire
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RICHARD SHOFER, * INYHE TR

’

Plaindiff, ’ “REILEOR @ 0p
v " FORgry 1. sy
THE STUART HACK COMPANY, etal. * BALTIMORE CITY
‘ Defendants * Case No.: 88102069/CL79993
« % E % o e x %

| MOTION TO STRIKE APPEARANCE
Madame Clerk:
. Please strike the appearances of Lee B. Zaben and Daniel W. Whitney as counsel for the

Defendants, Stuart Hack and the Stuart Hack Company, in the abdve-captioned case.

| e /o D uberm s

Lee B. Zabel'l
Pt L0 . Ottty
| . Danm. Whitney

Janet M. Truhe
ERNSTEIN, SAKELLARIS & WARD
‘ 2852 The World Trade Center
| . Baltimore, Maryland 21202
(410) 685-3400

Attorneys for Defendants

; CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this -"23‘7 ‘(day of January, 1993, copies of the aforegoing

Motion to Strike Appearance were mailed by first class mail, postage prepaid, to Thomas H.




Bornhorst, Esquire, 2236 Southland Road, Baltimore, Maryland 21207 and Mark A. Gilday,

rd

Esquire, Jordan, Coyne, Savits & Lopata, 1030 15th Street, N.W., Suite 500, Washington, D.C.
20005.

Janet M. Truhe
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RICHARD SHOFER, * N THE
Plaintiff, * CIRCUIT COURT
\2 * FOR
THE STUART HACK COMPANY, et al. * BALTIMORE CITY
Defendants * Case No.: 88102069/CL79993
* * % * * * * % *
ORDER

Defendants’ Partial Motion to Dismiss Plaintiff’s Third Amended Complaint for Failure
to State a Claim having been considered by this Court, and counsel having presented argument,
it is this __{ 7day of February, 1993,

ORDERED, that in accordance with the Court of Appeals opinion in Shofer v. Stuart

Hack Co., et al., 324 Md. 92, 595 A.2d 1078 (1991) at 110-11, the Plaintiff may not recover

damages for excise taxes, prohibited transactions or plan disqualification under Counts I and II
of the Third Amended Complaint, and be it further

ORDERED, that Plaintiff’s claims for punitive damages under Counts I and II are
dismissed, and be it further

ORDERED, that Plaintiff’s request for attorney’s fees in prosecuting the instant action

is dismissed but that Plaintiff may pursue recovery of any fees for professionals consequential

to his tax obligation as held by the Court of Appeals in Shofer v. Stuart Hack Co., et al., 324

Md. at 105.

JUDGE THOMAS WARD
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CIVIL POSTPONEMENT FORM | DATE:

~W

Plaintiff(s) K IN THE
| CHARD CIRCUIT COURT

SHo FER § FOR

v. BALTIMORE CITY

STUBRT HACK
and.
GRABUSH P EWTIAD

& Co.

(| ‘
1
i DOMESTIC JUDGE:____ DOMESTIC MASTER:

lComputer #: 381020 bq //CL 79%3

Defendant(s)

File #:

' Y GEN [
Jury CT._, CTF. MOT. 2507 O

PLEASE PRINT

To be postponed from: DATE: /0! q/, 199 3 PRIOR POSTPONEMENTS: YOI N)ié

Postponement requested by: Counsel ‘QD( all 6;04/‘ Lies

Postponement reason: (please specify):

Plaintiff(s) Attorneys: Defendant(s) Attorneys:

77)41’7’)45 g&f‘n horst Jane+ M. Tpuhe. ~Stuart Haclk
Mark &6/ ldan,. \ GRabush
~/shn mcu?,. ¢

New Trial Date:

Approved: ___ Denied: l/ : /W

V (JUDGE’S SIGNATURE)

WHITE—Court File ¢ YELLOW—CAO "’iw




IN THE CIRCUIT COURT FOR BALTIMORE CITY, MAR¥LAN%

CIRCUIT COURT FQ
BALTIMODE CITY
RICHARD SHOFER H
' : 993 APR -1 A & 2b
Plaintiff, : CIVIL Divinie
: - “u
V. .
: 2
STEWART HACK COMPANY, : et
et al., S
Defendants. :
------------------------------ : Case No. 881Q3069/CL79993
THE STEWART HACK COMPANY, :
et al., :

Third-Party Plaintiff,
V.

GRABUSH, NEWMAN & CO., P.A.,

Third-Party Defendants.

MOTION FOR SPECIAL ADMISSION OF
OUT-OF-STATE ATTORNEY UNDER RULE 14
OF THE RULES GOVERNING ADMISSION
I, Mark A. Gilday, attorney of record in this case, move the

Court to admit, for the limited purpose of appearing and
participating in this case as co-counsel with me, John Tremain
May cf JORDAN COYNE SAVITS & LOPATA, 1030 Fifteenth Street, N.W.,
Suite 500, Washington, D.C. 20005, an out-of-state attorney who

is a member in good standing of the Bar of the District of

Columbia.

7187




Respectfully submitted,

JORDAN COYNE SAVITS & LOPATA

By Nogl 0. VQXQAUN\

Mark A. Gilday
33 Wood Lane
Rockville, Maryland 20850
(301) 424-4161
CERTIFICATE AS TO SPECIAL ADMISSION
I, John Tremain May, certify on this 30th day of March,
1993, that during the proceeding twelve months, I have not been

specially admitted in the State of Maryland.

n TreMain May //

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Motion for

Special Admission of Out-of-State Attorney Under Rule 14 of the

Rules Governing Admission, was mailed, postage prepaid, this %

day of March, 1993, to:

Janet Truhe, Ecsquire
Bernstein, Sakellaris & Ward
2800 World Trade Center
Baltimore, Maryland 21202

Thomas H. Bornhorst, Esquire
2236 Southland Road
Baltimore, Maryland 21207

{\I\O\RSLQ‘ ‘\A/Qd-na(\

Mark A. Gilday
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217 EAST REDWOOD STREET
SUITE 1201
BALTIMORE, MARYLAND 21202
(410) 625-5080
FAX (410) 625-5093
33 WooD LANE
ROCKVILLE, MARYLAND 20850
(301) 424-4161

MARK A. GILDAY
DC AND MD BARS
DIRECT DIAL (202) 371-6390

Clerk

LAaw OFFICES

JORDAN COYNE SAVITS & LOPATA

1030 FIFTEENTH STREET, N. W,
WASHINGTON, D.C. 20005

(202) 371-1800

FAx (202) 842-2587

March 30,

Circuit Court for
Baltimore City, Maryland

Dear Clerk:

1993

el

10486 ARMSTRONG STREET
FAIRFAX, VIRGINIA 22030
(703) 246-0900
FAX (703) 591-3673
105 LOUDOUN STREET, S.E.
LEESBURG, VIRGINIA 2207S
(703) 478-1895
(703) 777-6084
FAX (703) 771-6383

4117

Enclosed please find for filing with the Court one original

and one copy of:

1.

Motion For Special Admission of Out-of-State Attorney

Under Rule 14 of the Rules Governing Admission

Kindly date stamp one copy and return in the postage pre-
paid envelope provided.

/deb
Enclosure

Sincerely,

eborah Baﬂéégd-//

Administrative Assistant

to Mark A. Gilday
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IN THE CIRCUIT COURT FOR BALTIMORE CITY, MARYLAND 3%)

/

RICHARD SHOFER,
Plaintiff,
v.

STEWART HACK COMPANY,

0 60 56 00 60 40 40 o9 o0 00

et al.,

Defendants.
------------------------------ : Case No. 88101069/CL79993
THE STEWART HACK COMPANY, ;
et al., :

Third-Party Plaintiff, ;
v. :
GRABUSH, NEWMAN & CO., P.A., ;

Third-Party Defendants. ;

ORDER

ORDERED, this AyQL/;;y of 52;52144/ , 1993, by the

District Court of Maryland for Baltlmore City, that John Tremain

May is admitted specially for the limited purpose of appearing
and participating in this case as co-counsel for the third-party
endant, Grakush, Newman; and it is further,
ORDERED that the Clerk forward a true copy of the Motion and

of this Order to the state court administrator.

Cpespr Gy po

JgﬁGE
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Mark A. Gilday, Esquire
JORDAN COYNE SAVITS & LOPATA
1030 15th St., N.W.

Suite 500

Washington, D.C. 20005

Janet Truhe, Esquire
Bernstein, Sakellaris & ward
2800 World Trade Center
Baltimore, Maryland 21202

Thomas H. Bornhorst, Esquire
2236 Southland Road
Baltimore, Maryland 21207
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RICHARD SHOFER N,  RECLIVE® - IN THE
CRCUT COURT FOR
Plaintiff ALUIMORE €ITY CIRCUIT COURT
v. 9% FEo 28 s# G 21 FOR
THE STUART HACK COMPANY, et al,; # i BALTIMORE CITY
Defendants * CASE NO. 88102069/CL79993
* * * * ® ® * ® * ® ® ® * L ®

DEFENDANTS*' MOTION FOR 8S8UMMARY
JUDGMENT OR, IN THE ALTERNATIVE, PARTIAL
SUMMARY JUDGMENT AS TO PLAINTIFF'S DAMAGES

Defendants, Stuart Hack and The Stuart Hack Company, by their
attorneys, Janet M. Truhe and Bernstein, Sakellaris, Ward & Truhe,
move pursuant to Maryland Rule 2-501, for summary judgment in their
favor as to Plaintiff's Third Amended Complaint. In the alterna-
tive, Defendants move for partial summary judgment as to certain
items of damage claimed by Plaintiff in the instant case on the
grounds that there is no dispute of material fact and they are
entitled to judgment as a matter of law on those clainms. In
support of their Motion, Defendants state as reasons:

1. That on December 8, 1992, Plaintiff filed a Third Amended
Complaint against Stuart Hack and The Stuart Hack Company for
negligence (Count I) and breach of contract (Count II) contending
that Mr. Hack, who was a pension consultant to the Plaintiff's
business only, should have advised him about potential tax
consequences which could occur if Plaintiff borrowed money from his
pension.

2. That the pension at issue in this case is a qualified
pension plan established for the employees of Catalina Enterprises,

Inc., a used-car dealership owned and operated by the Plaintiff.
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3. That at all times relevant to this case, Defendants were
under contract to Catalina Enterprises, Inc. to administer the
pension plan.

4. That the Employee Retirement Income Security Act of 1974,
29 U.S.C. § 1001, et seq., is a federal statute regulating all
employee benefit plans, including the pension plan at issue in this
case.

5. That Plaintiff's state law claims for monetary damages
against non-fiduciaries like the Defendants should be deemed pre-
empted by ERISA, 29 U.S.C. § 1l144(a), given the recent Supreme
Court case of Mertens v. Hewitt Associates, ___ U.S. ____ , 113
S.Ct. 2063 (1993).

6. That as part of the damages claimed in this case,
Plaintiff seeks recovery of excise taxes in the amount of
$53,240.00 and penalties arising out of prohibited transactions in
the amount of $310,807.00.

7. That the Maryland Court of Appeals in Shofer v. The
Stuart Hack Company, et al., 324 Md. 92, 110-11, 595 A.2d 1078
(1991) ("Shofer 1I"), held that excise taxes and prohibited
transaction penalties are pre-empted by federal law under ERISA and
may not be recovered in the instant state court case.

8. That after the Plaintiff filed his Third Amended
Complaint, Judge Thomas Ward of this Court ruled on February 17,
1993 that Plaintiff may not recover any damages for excise taxes or
prohibited transactions in this case; nevertheless, Plaintiff

continues to claim such damages.

-

77¢




9. That as part of the damages claimed in this case,
Plaintiff also seeks recovery of additional income taxes of
$51,831.00 imposed by the Internal Revenue Service solely because
Plaintiff failed to follow the proper procedures for borrowing
money from his pension.

10. That at all times when Plaintiff was borrowing money from
his pension, he was its sole trustee and had a fiduciary obligation
imposed on him under ERISA to conduct himself properly with respect
to all transactions affecting the pension.

11. That at all times when Plaintiff was borrowing money from
his pension in 1984, 1985, and 1986, it is undisputed that
Plaintiff did not consult with Defendants or anyone else about the
proper procedures for borrowing money from a pension.

12. That at all times when Plaintiff was borrowing money from
his pension, it is undisputed that Defendants did not and could not
have known that Plaintiff was taking money out of the pension.

13. That under the holding of the Maryland Court of Appeals
in Shofer I, Plaintiff may not recover additional tax damages
imposed solely by virtue of the fact that he failed to follow
proper procedures in borrowing money from a pension because such
damages are strictly pension-related and, thus, pre-empted from
recovery in state court under federal law.

14. That as part of the damages claimed in this case,
Plaintiff further seeks recovery of damages in the amount of

$46,532.10 allegedly incurred as a result of Plaintiff's inability
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in 1988 to refinance his second home in the Virgin Islands due to
existing tax liens.

15. That such damages were wholly unforeseeable at the time
of the alleged negligence on August 4, 1984 and are too speculative
and remote to be recovered under Maryland law.

16. That as a part of the damages claimed in this case,
Plaintiff also seeks recovery of "other economic damages" in the
form of 1lost salary in 1991 and 1992 of $400,000.00, which
Plaintiff claims he has sustained as a result of having to devote
time to litigation activities, and lost profits of $1,929,471.00 as
a result of declining sales in his used-car business over the past
eight years, which Plaintiff claims was caused solely by Defen-
dants' negligence.

17. That under Maryland law, such damages were unforeseeable
and too speculative to have been proximately caused by the
Defendant's alleged negligence on August 4, 1984 and, thus, may not
be recovered in this case.

18. That trial in this case is set for May 23, 1994 and will
be non-jury.

WHEREFORE, Defendants, Stuart Hack and The Stuart Hack
Company, respectfully request that this Court dismiss Plaintiff's
Third Amended Complaint or, in the alternative, dismiss all claims
for damages arising out of excise taxes, prohibited transactions,
Plaintiff's failure to follow proper procedures in borrowing from
his pension, Plaintiff's inability to refinance his Virgin Islands

property, lost salary, and lost business profits.
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Grounds for this Motion are more fully set forth in the

accompanying Memorandum.

QM(/A Ac. //,««A

~Janet M. Truhe
L,BERNSTEIN, SAKELLARIS, WARD & TRUHE
Suite 1622
The World Trade Center
Baltimore, MD 21202
(410) 685-3400

Attorneys for Defendants

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this _- ( day of February, 1994,
copies of the aforegoing Defendants' Motion for Summary Judgment
or, in the Alternative, Partial Summary Judgment as to Plaintiff's
Damages, Memorandum in Support, Request for Hearing, and proposed
Orders were mailed to: Thomas H. Bornhorst, Esquire, 2236
Southland Road, Baltimore, Maryland 21207; Mark A. Gilday,
Esquire, Jordan Coyne & Savits, 1030 Fifteenth Street, N.W.,
Washington, D.C. 20005; and Thomas A. Bowden, 1200 Mercantile Bank
& Trust Building, 2 Hopkins Plaza, Baltimore, Maryland 21201.

Q:Lﬁth_/u“/ji;ula

£f>het M. Truhe




RICHARD SHOFER . IN THE
Plaintiff . CIRCUIT COURT
V. * FOR
THE STUART HACK COMPANY, et al. * BALTIMORE CITY
Defendants . CASE NO. 88102069/CL79993
]
* * * ] * ® * * * * * * * *

REQUEST FOR HEARING

Defendants, Stuart Hack and The Stuart Hack Company, by their

attorneys, Janet M. Truhe and Bernstein, Sakellaris, Ward & Truhe,

respectfully request a hearing on their Motion for Summary Judgment

or, in the Alternative, Partial Summary Judgment as to Plaintiff's

Damages.

/
rid el
net M. Truhe

ERNSTEIN, SAKELLARIS, WARD & TRUHE
Suite 1622
The World Trade Center
Baltimore, MD 21202
(410) 685-3400

Attorneys for Defendants
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RICHARD S8HOFER & IN THE
Plaintiff * CIRCUIT COURT
Ve L FOR
THE STUART HACK COMPANY, et al. # BALTIMORE CITY
Defendants * CASE NO. 88102069/CL79993
]
* * & * & * * L * * * L * % L L
ORDER

Defendants' Motion for Summary Judgment as to Plaintiff's
Third Amended Complaint having been considered by this Court, and
counsel having presented argument, it is this day of

, 1994, ORDERED

That Plaintiff's state law claims for money damages are pre-
empted under the Employee Retirement Income Security Act of 1974,

29 U.S.C. § 1144 (a), and the Third Amended Complaint is dismissed.

Judge




RICHARD SHOFER * IN THE
Plaintiff * CIRCUIT COURT

Ve . FOR

THE STUART HACK COMPANY, et al. * BALTIMORE CITY
Defendants L CASE NO. 88102069/CL79993

-
* * * * * * * * * * * ® * * *
ORDER

Defendants' Motion for Partial Summary Judgment as to
Plaintiff's Damages having been considered by this Court, and
counsel having presented argument, it is this day of

, 1994, ORDERED

That Plaintiff may not recover damages arising out of excise
taxes, prohibited transactions, his failure to follow proper
procedures 1in borrowing from his pension, his inability to
refinance his Virgin Islands property, lost salary, and lost

business profits.

Judge




RICHARD SHOFER 3 /;;' E’:ﬁ "rnn
Plaintiff cmc;qrr COURT
‘},4 fts 2g ‘o
v CHJ! s E:ZI
THE STUART HACK COMPANY, et al. * ~ - BALTIMORE CITY
Defendants . CASE NO. 88102069/CL79993
®
* * * * * *® ® * ] * ® ] * ® ® *

MEMORANDUM IN SUPPORT OF DEFENDANTS' MOTION
FOR SUMMARY JUDGMENT OR, IN THE ALTERNATIVE,
PARTIAL SUMMARY JUDGMENT AS TO PLAINTIFF'S8 DAMAGES

Defendants, The Stuart Hack Company and Stuart Hack, by their
attorneys, Janet M. Truhe and Bernstein, Sakellaris, Ward & Truhe,
file the following Memorandum in Support of their Motion for
Partial Summary Judgment or, in the alternative, Partial Summary
Judgment as to Plaintiff's Damages.

STATEMENT OF FACTS

In order to understand the bases for Defendants' Motion for
Summary Judgment as to Plaintiff's Third Amended Complaint and
Partial Summary Judgment as to certain damages, it is necessary to
examine both the factual and procedural history of the current

action.

A. Procedural History of State Case

On April 11, 1988, Shofer filed suit in this Court against
Stuart Hack and The Stuart Hack Company, pension consultants, for
negligence (Count I), breach of contract (Count II), and common law
breach of fiduciary duty (Count III). The gist of each of these
claims was that Hack failed to advise Shofer about potential tax

consequences which could occur if he borrowed money from his
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pension plan. Shortly thereafter, on May 17, 1988, Shofer filed an
Amended Complaint which added a fourth count for breach of
fiduciary duty under the Employee Retirement Income Security Act of
1974, 29 U.S.C. § 1001, et seq. ("ERISA"). This count was based
upon exactly the same conduct complained of in the original three
counts, but also sought attorney's fees in addition to compensatory
damages.

On March 6, 1990, Hack moved for dismissal of Count IV of the
Amended Complaint on the ground that this Court lacked subject
matter jurisdiction over an ERISA claim for breach of fiduciary
duty which, under 29 U.S.C. § 1132(e) (1), is within the exclusive
jurisdiction of the federal courts. On July 2, 1990, this Court
granted Hack's Motion to Dismiss.

On August 9, 1990, Shofer filed a Second Amended Complaint
which contained the original three counts for negligence, breach of
contract, and common law breach of fiduciary and added five new
counts for enforcement of Shofer's right to competent advice from
Hack under 29 U.S.C. § 1132(a) (1) (B). State courts have limited
concurrent jurisdiction with respect to certain types of claims
under ERISA and Shofer was attempting to recast his claims to fall
within the scope of that jurisdiction. The factual predicate of
each of the new ERISA counts was, however, the same as alleged in
the state law causes of action, namely that Hack failed to advise
Shofer about tax consequences which could occur if he borrowed
money from his pension plan.

Thereafter, Hack filed a Motion to Dismiss the entire Second
Amended Complaint on the grounds that: (1) the common law
negligence, breach of contract, and breach of fiduciary duty claims

2




(Counts I - III) are pre-empted under 29 U.S.C. § 1144(a), and (2)
the remaining ERISA counts (IV - VIII) were in fact still breach of
fiduciary duty claims subject to the exclusive jurisdiction of the
federal courts. In an attempt to salvage his state court case,
Shofer responded to Hack's motion by agreeing to voluntarily
dismiss Counts III - VIII (the five ERISA claims and the state law
breach of fiduciary duty claim). This was because "[b]lased on the
facts elucidated in discovery to date, combined with research as to
the ERISA statute and relevant federal and state case law, Shofer
has concluded that Hack was not acting as a fiduciary with respect
to Shofer or the [pension] plan when he gave the incorrect advice
on which the Second Amended Complaint is based." See Plaintiff's
Response in Opposition to Defendants' Motion to Dismiss the Second
Amended Complaint at p. 17 (filed September 20, 1990) (emphasis in
original).

After hearing, this Court dismissed the remaining state law
negligence and breach of contract claims because "under the broad
language of the ERISA statute as interpreted by the Supreme Court,
these claims necessarily relate to ERISA, relate to the pension
plan and, therefore, are pre-empted." See Transcript of Proceed-
ings at p.32 (October 12, 1990). On October 16, 1990, Shofer filed

a timely notice of appeal and, on its own motion, the Maryland

1

Court of Appeals issued a writ of certiorari.

1 After dismissal of the state court action, Shofer also
filed suit in federal court on October 19, 1990, not-
withstanding the fact that limitations had run on all of
his claims. Hack filed a Motion for Summary Judgment
which was subsequently granted by Judge Frederic Smalkin
on January 3, 1991. Shofer v. Stuart Hack Co., 753
F.Supp. 587 (D. Md. 1991). Shofer appealed that decision
to the United States Court of Appeals for the Fourth

3
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On September 17, 1991, the Maryland Court of Appeals affirmed
in part and reversed in part this Court's dismissal of Plaintiff's

Second Amended Complaint. Shofer v. The Stuart Hack Co., et al.,

324 Md. 92, 595 A.2d 1078 (1991) ("Shofer 1I"). It affirmed the
dismissal of Counts IV - VIII agreeing with Hack's argument that
these were in actuality still breach of fiduciary duty claims over
which there is exclusive federal jurisdiction. Id. at 111-113.
With respect to the two state law claims for negligence and breach
of contract, however, the Court reversed. This was despite ERISA's
broad pre-emption clause, 29 U.S.C. § 1144 (a), which even the Court
recognized as "the most expansive pre-emption clause found in any
federal statute." Id. at 94, guoting Conison, The Federal Common

Law of ERISA Plan Attorneys, 41 Syracuse L.Rev. 1049, 1083 (1990).

It held that Shofer's state law claims survived ERISA pre-emption,

relying on dicta from the Supreme Court opinion in Mackey v. Lanier

Collection Agency & Service, Inc., 486 U.S. 825 (1988), as well as

the fact that a finding of pre-emption would leave Shofer without

any remedy in either state or federal court.? Clearly troubled by

Circuit urging the adoption of a new principle of
equitable tolling. Judge Smalkin's ruling was, however,
affirmed on appeal and Shofer's federal case was over
Shofer v. Stuart Hack Co., 970 F.2d 1316 (4th Cir. 1992).
Shofer recently filed suit in this Court for 1legal
malpractice against the law firm of Blum, Yumkas,
Mailman, Gutman & Denick, P.A., which represented him in
the state and federal court actions.

2 Interestingly, the Court noted that several Federal
Courts of Appeal have not been reluctant to find pre-
emption even though plaintiffs were left without a remedy
in state or federal court for non-fiduciary misconduct
(as has been alleged in the instant case). See Shofer v.
The Stuart Hack Company, 324 Md. at 109-106. Indeed,
both the Fifth and Eleventh Circuits, as well as several
lower federal district courts, have held that such a gap
between the scope of ERISA remedies and the sweep of

4




the fact that certain damage issues were so related to the pension
that pre-emption of the entire case was appropriate, however, the
Court simply dismissed all pension-related damages, i.e., excise
taxes, prohibited transaction penalties, and possible plan
disqualification from the case. See Shofer v. The Stuart Hack Co.,
et al., 324 Md. at 110-11. Thus, on remand, Shofer could poten-
tially recover only the additional taxes, interest and penalties
(totalling $120,428.19 as of the date of the Court's opinion)
imposed because a portion of the Plan loans constituted additional
income, and consequential damages in the form of certain fees paid
to various professionals who have assisted Shofer in straightening
out his tax situation. Id. at 96 and 105.

Since the Maryland Court of Appeals issued its opinion in
Shofer I, the United States Supreme Court has decided the case of
Mertens v. Hewitt Associates, _ U.S. ____, 113 S.cCt. 2063
(1993). In Mertens, the Supreme Court held that ERISA does not

authorize suits for money damages against non-fiduciaries and, as

part of its reasoning, noted that any such state law claims are
likely pre-empted as well under ERISA's broad pre-emption provi-

sion. This was the very argument which Hack made to the Maryland
Court of Appeals, but which the Court rejected. In view of Mertens
and the Supreme Court's repudiation of the very same arguments on

which the Maryland Court of Appeals found no pre-emption in Shofer

ERISA pre-emption "is legitimate if it is the result
intended by Congress." Howard v. Parisian, Inc., 807
F.2d 1560 (1l1th Cir. 1987); see also Cefalu v. B.F.
Goodrich Co., 871 F.2d 1290 (5th Cir. 1989); Light v.
Blue Cross and Blue Shield of Alabama, 790 F.2d 1247 (5th
Cir. 1986); Casper Air Service v. Sun Life Assurance Co.,

752 F.Supp. 1005 (D. Wyo. 1990); Rollo v. Maxicare of
Louisiana, Inc., 695 F.Supp. 245 (E.D. La. 1988).
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I, Hack seeks summary judgment as to Plaintiff's entire Third
Amended Complaint.? In the alternative, they seek dismissal of
certain categories of damage claimed by Plaintiff on the grounds
that they are either unforeseeable, too speculative, or otherwise

not recoverable under Maryland law.

B. Underlying Facts of State Case

The Plaintiff, Richard Shofer, has filed suit in this Court
against Defendants seeking damages from them as a result of their
failure to advise him about tax consequences which could occur if
he borrowed money from his pension plan. See Third Amended
Complaint at ¢ 18. The Catalina Enterprises, Inc. pension plan
("the Plan") is a qualified pension plan established for employees
of Catalina Enterprises, Inc. t/a Crown Motors, a used-car
dealership owned and operated by the Plaintiff. Id. at § 4. 1In
1971, The Stuart Hack Company and Stuart Hack were hired by

Catalina Enterprises, Inc. to administer the Plan. Id. at { 6; see

also Plaintiff's Response in Opposition to Defendants' Motion to
Dismiss the Second Amended Complaint at p.l. Hack's functions were
administrative and consisted primarily of record-keeping with
respect to participant benefits. The Plaintiff is a participant in
the Plan and is named in the Plan as Trustee. See Third Amended
Complaint at q's 3 and 5.

Shortly before August 9, 1984, Shofer contacted Hack and

inquired whether he could borrow money from the Plan or use the

Plan's assets as collateral for a 1loan. Id. at g 9. Shofer's
inquiry of Hack was brief and general. ee Deposition of Richard
3 Defendants' legal analysis on this point is set forth

more fully at p. 9 infra.
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Shofer at p.103 (attached hereto as Exhibit B). It is undisputed
that at the time Shofer made this inquiry in August, 1984, he did
not tell Hack: (1) how much he was intending to borrow from the
Plan;* (2) how often he was intending to borrow from the Plan;?
(3) the purpose(s) for which he wanted to borrow from the Plan;®
or whether he was even going to borrow from the Plan at all. Id.
at pp. 86-87, 104 and 109. Hack responded to Shofer's inquiry in
a letter dated August 9, 1984 advising him that "you can borrow up
to 100% of your voluntary account." See Larash Deposition Exhibit
No. 5 (attached hereto as Exhibit C). The letter made no mention
of tax consequences. However, it is undisputed that Shofer never
specifically asked Hack about tax consequences on any loans from
the Plan. See Exhibit B at p.105.

After advising Shofer in August of 1984 simply that he could
borrow money from his pension, Hack heard nothing further from him

in this regard until sometime in the fall of 1986. See Deposition

of Stuart Hack at p.349 (attached hereto as Exhibit D). At that

time, Shofer advised Hack that he had borrowed $260,000.00 from the

4 Only loans in excess of $50,000.00 plus Shofer's volun-
tary contributions to the Plan (which were $76,600.00)
would have been taxable as income. Thus, Shofer could
have borrowed up to $126,600.00 without any adverse tax
consequences.

3 Shofer eventually borrowed from the Plan on nine separate
occasions over a three year period totalling $375,000.00.
See Answer No. 3 to Interrogatories Propounded by Stuart
Hack (filed November 11, 1988).

6 The loans were used by Shofer to (1) pay back a personal
debt to his company, (2) purchase and refurbish property
in the Virgin Islands, and (3) purchase a condominium at
the Inner Harbor. 1Id. See also Exhibit B at pp. 157-58.
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Plan in 1984, $80,000.00 in 1985, and $35,000.00 in 1986. 1Id.; see
also Answer No. 3 to Interrogatories Propounded by Stuart Hack.
When Hack rendered his advice in August of 1984, the Baltimore
accounting firm of Grabush, Newman & Co., P.A. ("Grabush") was
providing personal and business accounting services to the
Plaintiff and his car dealership. See Exhibit B at p.88. Since
1970, this firm prepared Shofer's personal and corporate tax
returns, the Form 990T for the Plan (which is filed whenever a
pension plan has taxable income), and rendered tax advice to the
Plaintiff generally. See Exhibit E at p.14. Shofer has previously
testified in this case that he consulted with Kenneth Larash and
Phil Matz at Grabush whenever he had a personal tax dquestion;
however on this occasion Shofer chose not to consult with anyone at
Grabush at all. See Exhibit B at p. 88. Mr. Hack was also aware
that Grabush performed these services for the Plaintiff at the time
he wrote the August 9, 1984 letter. See Exhibit D at pp. 150-51.
Although Grabush knew that Shofer had borrowed from his
pension at the time Shofer's 1984 and 1985 returns were prepared,
a portion of the monies taken from the Plan was not considered by
Grabush as taxable income. See Deposition of Kenneth Larash at pp.
31-32 and 39-41 (attached hereto as Exhibit E). Grabush later
concluded that some of these loans were taxable. Id. at p. 68.
Grabush then advised Shofer to amend his tax returns for 1984 and
1985 to reflect a portion of the borrowings from the Plan as

additional taxable income in these years.’

7 On April 18, 1989, Hack filed a Third Party Claim against
Grabush for indemnity but Shofer has never amended his
case to bring a direct claim against Grabush.
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In the instant case, Shofer is seeking from Hack, the
additional taxes, penalties, and interest he has incurred as a
result of his failure to pay income tax on a portion of the monies
he borrowed from the Plan, as well as a variety of other damages
which will be discussed more fully herein. However, it is
undisputed that Hack was not Shofer's tax advisor during any of the
pertinent events in this case and did not play any role in the

preparation of his tax returns. Hack's sole legal relationship

with Shofer was in his capacity as plan administrator (hired by the
Plan only) and Shofer's capacity as trustee/participant. He was
not Shofer's attorney, nor was he Shofer's accountant, tax
preparer, or personal financial advisor. Shofer, individually, was
not a client of Hack's firm, and he has never alleged or contended

that he was.

ARGUMENT

A. Plaintiff's Third Amended Complaint
is Pre-empted by ERISA.

The Employee Retirement Income Security Act of 1974 is a
federal statute which regulates all employee benefit plans
(including the Plan in this case), established "by any employer
engaged in commerce or in any industry or activity affecting
commerce." 29 U.S.C. § 1003(a)(l). It has a broad pre-emption
provision which provides that it "shall supersede any and all State
laws insofar as they may now or hereafter relate to any employee
benefit plan." 29 U.S.C. § 1144 (a) (emphasis added). A state law
"relates to" an employee benefit plan "if it has a connection with

or reference to such a plan." Shaw v. Delta Air Lines, Inc., 463




U.S. 85, 97-98 (1983). As the Supreme Court has observed, "the

express pre-emption provisions of ERISA are deliberately expansive,
and designed to ‘establish pension plan regulation as exclusively

a federal concern.'" Pilot Life Insurance Co. v. Dedeaux, 481 U.S.

41, 46-47 (1987), quoting Alessi v. Raybestos - Manhattan, Inc.,
451 U.S. 504, 523 (1981).

Moreover, the pre-emption of state 1law claims involving
pension matters is not strictly limited to those situations dealing
with claims for benefits. The Supreme Court has noted many times
in the past that the "expansive sweep" of the ERISA pre-emption
provision "is not limited to ‘State laws specifically designed to

affect employee benefit plans.'" Pilot Life Insurance Co. V.

Dedeaux, 481 U.S. at 48-49, guoting Shaw v. Delta Air Lines, Inc.,
463 U.S. at 98. It is not meant, therefore, to pre-empt only those
state laws dealing with the subject matters of ERISA - reporting,

disclosure, fiduciary responsibility and the like. Shaw v. Delta

Air Lines, Inc., 463 U.S. at 99. As the Court noted in Shaw:

The bill that became ERISA originally con-
tained a limited pre-emption clause applicable
only to state laws relating to ERISA. The
Conference Committee rejected these provisions
in favor of the present language, and in-
dicated that the section's pre-emptive scope
was as broad as its language.

Id.

In addition, the only type of case over which state courts
have concurrent jurisdiction with federal courts on pension matters
is one for benefits. See 29 U.S.C. § 1132(a) (1) (B), which provides
that:

A civil action may be brought...by a partici-
pant or beneficiary...to recover benefits due

to him under the terms of his plan, to enforce
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his rights under the terms of the plan, or to

clarify his rights to future benefits under

the terms of the plan.
All other claims involving pension matters are specifically
excluded from the jurisdiction of state courts. See, e.g., Pratt
V. Delta Air Lines, Inc., 675 F.Supp. 991, 998-99 (D. Md. 1987)
(state abusive discharge claim against employer pre-empted because
it "relates to" employee benefit plan, even though it seeks relief
for emotional distress, mental anguish and punitive damages).

Because Plaintiff's original negligence and breach of contract

claims related to an employee plan, Hack moved to dismiss the
Second Amended Complaint in its entirety on the basis of ERISA pre-
emption. This Court agreed that Plaintiff's liability and damage
claims "relate to ERISA, relate to the pension plan and, therefore,
are pre-empted." See Transcript of Proceedings at p. 32 (October
12, 1990). Shofer appealed and the Maryland Court of Appeals
issued a writ of certiorari on its own motion. On September 17,
1991, the Court affirmed in part, but reversed with respect to the
dismissal of the two state law claims. Despite recognition of
ERISA's broad pre-emption clause, the Maryland Court of Appeals,
relying chiefly on dicta from the Supreme Court opinion in Mackey

v. Lanier Collection Agency & Service, Inc., 486 U.S. 825 (1988),

held that Shofer's state law claims could go forward. It also
permitted these claims to go forward in state court out of concern
that a finding of pre-emption would leave Shofer without any remedy
in either state or federal court (now that limitations had already
run on any federal suit). In so holding, however, the Court
dismissed all pension-related damages in the case, i.e., excise
taxes, prohibited transaction penalties, and possible plan
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disqualification. Shofer v. The Stuart Hack Co., et al., 324 Md.

at 111.

Since the Maryland Court of Appeals issued its opinion in
Shofer I, the United States Supreme Court has decided the case of
Mertens v. Hewitt Associates, U.S. , 113 S.ct. 2063
(1993). In Mertens, the Supreme Court held that ERISA does not
authorize suits for money damages, such as is in the case here,
against non-fiducjiaries. With respect to whether claims for money

damages could go forward in gstate court against non-fiduciaries,

the Court assumed (without deciding) and the dissent argued, that
any such state law claims are likely pre-empted as well under
ERISA's broad pre-emption provision. Indeed, the fact that state
law claims for non-fiduciary misconduct would presumably be pre-
empted, was an argument used by petitioners in Mertens in favor of
allowing such claims to go forward in federal court. The Mertens
Court was not persuaded by this gap argument and noted:

even assuming (without deciding)
that petitioners are correct about
the pre-emption of previously avail-
able state - court actions, vague
notions of a statute's "basic pur-
pose" are nonetheless inadequate to
overcome the words of its text

regarding the specific issue under
consideration. This is especially
true with legislation such as ERISA,
an_ enormously complex and detailed
statute that resolved innumerable
disputes between powerful competing
interests - not all in favor of

potential plaintiffs.

Id. at 13-14 (citations omitted). Further, the dissent in Mertens
noted that although the majority stopped just short of actually

deciding the pre~emption implications of its holding:
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it is difficult to imagine how any
common-law remedy for the harm
alleged here - participation in a
breach of fiduciary duty [by a non-
fiduciary] concerning an ERISA -
governed plan - could have survived
enactment of ERISA's "deliberatel

expansive" pre-emption provision.
d. at 5 f£.2.

When it decided Shofer I, the Maryland Court of Appeals did
not, of course, have the benefit of the aforementioned views.
Instead, it was troubled by the fact that "if [Shofer's] malprac-
tice claim is sufficiently closely related to the Catalina plan to
be pre-empted, there may not be any remedy at all - not even if
asserted under ERISA... because there can be a gap between the
scope of ERISA remedies and the sweep of ERISA pre-emption."

Shofer v. Stuart Hack Co., et al., 324 Md. at 105. It then went on

to side with the minority of federal courts which have resolved
this gap in favor of allowing plaintiffs to go forward on pension-
related claims involving non-fiduciary misconduct in state court.

However, the majority of federal courts addressing this
problem have held, as Hack argued to the Maryland Court of Appeals,
that a gap between the scope of ERISA remedies and the sweep of
ERISA pre-emption "is legitimate if it is the result intended by
Congress." Howard v. Parisian, Inc., 807 F.2d 1560, 1565 (1l1th
Cir. 1987); see also Cefalu v. B.F. Goodrich Co., 871 F.2d 1290

(5th Cir. 1989); Light v. Blue Cross and Blue Shield of Alabama,

790 F.2d 1247 (5th Cir. 1986); Casper Air Service v. Sun Life

Assurance Co., 752 F.Supp. 1005 (D. Wyo. 1990); Rollo v. Maxicare

of Iouisiana, Inc., 695 F.Supp. 245 (E.D. La. 1988). The Supreme

Court in Mertens agreed with that reasoning. Because of the views
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recently expressed on this issue by the Court in Mertens, Hack
requests that the issue of pre-emption of Shofer's negligence and
breach of contract claims be revisited.

In the past, the Supreme Court has flatly rejected the
contention that state law relating to employee benefit plans could
be construed to supplement ERISA:

The policy choices reflected in the
inclusion of certain remedies and
the exclusion of others under the
federal scheme would be completely
undermined if ERISA plan partici-
pants and beneficiaries were free to
obtain remedies under state law that
Congress rejected in ERISA.

Pilot Life Insurance Co. v. Dedeaux, 107 S.Ct. at 1556 (state law

causes of action alleging improper processing of a claim for
benefits were pre-empted). In Mertens, the Supreme Court also
expressed concern that "[e]xposure to that sort of liability (for
money damages by non-fiduciaries under ERISA and under state
claims] would impose high insurance costs upon persons who
regularly deal with and offer advice to ERISA plans, and hence upon
ERISA plans themselves." Mertens v. Hewitt Associates, 113 S.Ct.
at 2072. Noting the tension between the "primary" ERISA goal of
benefiting employees and the "subsidiary" goal of containing costs,
the Court concluded that "[w]e will not attempt to adjust the
balance between those competing goals that the text [ERISA] adopted
by Congress has struck." Id.

The other basis for the Maryland Court of Appeals' holding in
1991 that sShofer's state law claims survived ERISA's broad pre-

emption clause came from the following dicta in the Supreme Court's
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earlier opinion in Mackey v. lLanier Collection Agency & Service

Inc., 486 U.S. 825, 833 (1988) where the Court stated:

ERISA plans may be sued in a second
type of civil action, as well.
These cases - lawsuits against ERISA
plans for run-of-the-mill state-law
claims such as unpaid rent, failure
to pay creditors, or even torts

committed by an ERISA plan - are
relatively commonplace. Petitioners
and the United States (appearing

here as amicus curiae) concede that
these suits, although obviously
affecting and involving ERISA plans
and their trustees, are not pre-
empted by ERISA....

Typical of cases which seized upon this dicta was the

decision by the Third Circuit in Painters of Philadelphia District
Counsel v. Price Waterhouse, 879 F.2d 1146 (3d Cir. 1989), a case
relied on heavily by the Maryland Court of Appeals in finding that
Shofer's state law malpractice claims were not pre-empted. In

Painters, the Third Circuit suggested in dicta only that state law

malpractice claims are "directly analogous" to the common-law
claims discussed in Mackey and concluded that "in the absence of an
explicit corresponding provision in ERISA allowing a professional
malpractice cause of action [against non-fiduciaries], Congress did
not intend to pre-empt a whole panoply of state law in this area."
Id. at 1153 n.7.

The Mertens case clearly undercuts this analysis in Painters
and is a repudiation of such reasoning. And although the majority
in Mertens did not directly decide the question of whether a state
law malpractice claim for money damages against a non-fiduciary was
pre-empted, it assumed for the purpose of its opinion that it was

and expressed the view that Congress rationally could have pre-
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empted such a claim at the same time it was leaving any parallel

claim out of ERISA. Of additional significance is the fact that
Justice White, who authored the majority opinion in Mackey, also
authored the dissent in Mertens. His comment that "it is difficult
to imagine how any common-law remedy...could have survived
enactment of ERISA's deliberately expansive pre-emption provision",
strongly suggests that lower courts such as Painters have been
giving undue weight to his earlier dicta in Mackey and that those
decisions emanating from the 5th and 11th Circuits, see supra at p.
13, are in fact in line with the Supreme Court's views on this
issue. Mertens makes clear the fact that the Supreme Court does
view state law claims for money damages against non-fiduciaries,
like those brought by Shofer against Defendants here, as pre-empted
by ERISA.

For these reasons, Defendants request that summary judgment be
entered in their favor as to Counts I and II of the Third Amended
Complaint.

B. Defendants are Entitled to Partial
Summary Judgment as to Certain Damages.

Defendants also move, in the alternative, for partial summary
judgment as to certain categories of Plaintiff's damages. All of
the damages sought by Plaintiff in this case are summarized in a
letter dated October 20, 1993 to counsel from Thomas H. Bornhorst.
See Rosenberg Deposition Exhibit No. 2 (attached hereto as Exhibit
F). Set forth below are those items of damages which Defendants
contend are not recoverable in this case for the reasons set forth

therein.
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1. Excise taxes and prohibited transaction penalties

As part of his request for damages under Counts I and II,
Plaintiff is seeking recovery of excise taxes in the amount of
$53,240.00 and penalties arising out of prohibited transactions in
the amount of $310,807.00. Id. at p. 2. However, these damages do
relate to the Plan (because they were imposed strictly because of
violations of federal pension law) and, as such, are pre-empted
pursuant to ERISA. The Maryland Court of Appeals so held in Shofer
I. Shofer v. The Stuart Hack Company, et al., 324 Md. at 110-11.

In addition, when Plaintiff filed his Third Amended Complaint
on December 8, 1992 requesting these same damages, Defendants filed
a motion to dismiss these items for failure to state a claim citing
the Court of Appeals' ruling in Shofer I. Defendants' motion was
granted by this Court on February 17, 1993. See Exhibit A.
Nevertheless, Plaintiff continues to pursue these damages and
Defendants request that this Court again reaffirm the dismissal of
these damages from this case so that no claims in this regard may
be pursued at the time of trial on May 23, 1994.

2. Additional income taxes for failure to follow
proper procedures for borrowing from the Plan

Plaintiff also seeks recovery of additional income taxes of
$51,831.00 imposed by the Internal Revenue Service solely because
Plaintiff failed to follow the proper procedures for borrowing
money from his pension. See Exhibit F at p. 3. This damage is
new -- it was not claimed by Shofer at the time Shofer I was
decided. Defendants contend that Plaintiff may not recover this

item of damage for two reasons. First, this penalty was imposed

strictly because Plaintiff did not pay interest on the loans he
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took from the pension on a timely basis as required by ERISA. See

Exhibit B at p. 91. Because Plaintiff sustained this damage simply
by virtue of the fact that he failed to repay money to a pension in
accordance with federal pension law, this damage is clearly pension
-related so as to be pre-empted. This was the same basis on which
the Court of Appeals dismissed the excise taxes and prohibited
transaction penalties in Shofer I. Moreover, the Court also held
in Shofer I that, assuming liability, Plaintiff's damages in this
case were limited to taxes on income (plus penalties and interest)

and consequential damages in the form of reimbursement for

professional fees incurred during Plaintiff's tax audit. See
Shofer v. The Stuart Hack Co., et al., 324 Md. at 105, 110-11.

This Court reaffirmed these specific rulings in its Order of
February 17, 1992. See Exhibit A.

Plaintiff may not recover this damage for another reason.
Shofer admits that, at the time he borrowed from the pension in
1984, 1985 and 1986, he simply assumed he knew how to borrow money
from his pension properly. See Exhibit B at p. 94. Despite the
fact that he was the Plan's Trustee, Shofer has conceded that he
did not consult with anyone when he took the loans and that he
alone decided the applicable rate of interest, duration, and other
terms. Id. at pp. 118-19, 121-22, 127-28, 133, 141, 143, 154, 156,
and 159. In fact, Shofer admits that at no time from August 9,
1984 to September 30, 1986, when he was borrowing the monies at
issue, did he even have any conversation with Mr. Hack about taking
the loans. Id. at pp. 129-30. Defendants could not have been
negligent for failing to advise the Plaintiff about transactions
they did not even know were taking place. Moreover, Defendants did
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not become aware of the loans until September of 1986 when

Plaintiff finally furnished them with data showing all Plan trans-
actions. See Exhibit D at p. 349. Mr. Hack had repeatedly
requested this data from Shofer who, as Plan Trustee, was the only
one who would have had such information. Id. at p. 454. As a
factual and legal matter, therefore, Defendants cannot be held
responsible for any penalties imposed upon Shofer arising out of
his failure to follow proper procedures in borrowing from the

pension. Thus, Defendants seek dismissal of this category of

damage as well.

3. Refinancing of Virgin Islands Property

As part of the damages sought in this case, Plaintiff is also
claiming that tax liens, imposed upon him as a result of his not
being able to afford his additional tax debt, prevented him in 1988
from refinancing his second home in St. Thomas. See Exhibit F at
p. 3; see also Exhibit B at p. 94. Plaintiff originally bought
this home in 1985 for $225,000.00 and borrowed money from his
pension for the downpayment. See Exhibit B at p. 94.%2 Shofer
claims that his inability to refinance this home from "13% to at
least 9% available in 1988" has cost him $46,532.10 (the difference

between Shofer's present mortgage principal of $153,411.72 and the

principal at 9% which would have been $118,887.02). Exhibit F at

p. 3.

8 Mr. Shofer put twenty percent down and financed the
remainder. Exhibit B at p. 94. Today, he still pays a
$2,000.00 monthly mortgage on this home which he visits
each year and refuses to rent or sell out because he
"like[s] it too much." Id. at p. 242. Shofer also
borrowed additional money from his pension in 1985 to
refurbish this property. Id. at p. 145.
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Regardless of whether this alleged damage is viewed under a
contract or negligence analysis, it 1is not recoverable under
Maryland law for several reasons. First, it is too speculative, a
fact which even Shofer's own damage expert, Theodore Rosenberg,
noted when he declined Shofer's request to calculate it because
there were too many unknowns, i.e., interest rate, date of
refinancing, bank approval, etc. See Deposition of Theodore H.
Rosenberg at pp. 82-83 (attached hereto as Exhibit G). It is well
settled under Maryland law that damages must be probable, not

possible and may not be based on speculation. See Automatic

Retailers of America, Inc. v. Evans Cigarette Service Co., 269 Md.
101, 110-11, 304 A.2d 581 (1973).

This damage is also not recoverable under either a negligence
or contract theory for another important reason. At the time the
alleged malpractice occurred in August of 1984, the Plaintiff did
not even own the Virgin Islands property at issue. Thus, any
alleged damage arising out of Plaintiff's inability to refinance
that property could hardly have been foreseeable to Hack in 1984
when he was advising Shofer about borrowing from the Plan.

An analogous professional malpractice case recently decided by
the Maryland Court of Appeals illustrates Defendants' argument in

this regard. In Stone v. Chicago Title Insurance Company of

Maryland, 330 Md. 329, 624 A.2d 496 (1993), Plaintiff purchased a
home in Washington, D.C. for $285,000.00 in September, 1989. He
employed the Defendant law firm to handle the settlement of that
purchase, including the examination of the title of the property.
In June, 1990, Plaintiff applied to the Maryland National Bank for
a home equity loan in the amount of $50,000.00 to purchase "stock
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puts" to protect his financial position in the stock market in
response to anticipated margin calls on certain stocks he had
purchased on credit. The loan was to be secured by a second
mortgage on his home. The loan was provisionally approved on July
2, however, in mid-July, the bank notified Plaintiff that a Deed of
Trust which encumbered his seller's title had not been released of
record. Between July 18 and August 2, Plaintiff and representa-
tives of the bank made numerous attempts to contact someone at the
Defendant law firm to get the Deed of Trust which was recorded
against his home released. Meanwhile, on August 1, 1980, Plain-
tiff's broker called his margin account loans and without the home
equity loan funds, Plaintiff was forced to sell his stock at a
substantial loss to meet his broker's demand.

Plaintiff subsequently sued the law firm, which handled the
original settlement of his property, claiming that as a result of
its failure to record a release of the outstanding lien, he was
unable to close on the home equity loan in a timely fashion, and as
a result, was forced to sell his stock at a substantial loss to
raise the money to meet the margin call. However, as the Court of
Appeals pointed out in its opinion, there was no allegation in the
Plaintiff's complaint that anyone at the law firm had knowledge
that Plaintiff was "speculating on credit in the stock market and
that the Maryland National home equity loan was the only source of
funds available to him in case of financial emergency." Id. at
333.

The Defendant law firm moved to dismiss Plaintiff's complaint
contending that the damages claimed for breach of contract and
negligence were unforeseeable and speculative "inasmuch as a causal
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nexus could not be demonstrated between their negligence and the
injuries suffered by ([Plaintiff]." Id. Defendants' motion was
granted and Plaintiff appealed. The Court of Appeals issued a writ
of certiorari and, subsequently, a published opinion affirming the
lower court. The Court's analysis of why the Plaintiff's damages
in Stone were not recoverable will be discussed at 1length by
Defendants herein because it has application not only to Shofer's
damage as it relates to the Virgin Islands property, but also to
the next two items of damage which will be discussed in more detail
below.

In Stone, the Court viewed the issue as being one of whether
the possibility of Plaintiff's stock market losses in August, 1990
was foreseeable to the law firm in September, 1989, so that it
should have known at that time that negligent handling of the
settlement could proximately result in those losses nearly a year
later. After reviewing pertinent Maryland case law on the
recoverability of damages in contract and tort actions, the Court
stated that any damage claimed by Stone must fall within a general
field of danger which the law firm should have anticipated in order
to be recoverable. In otherwords, "‘the actor's conduct may be
held not to be a legal cause of harm to another where after the

event and looking back from the harm to the actor's negligent

conduct, it appears to the court highly extraordinary that it

should have brought about the harm.'" Id. at 337, guoting
Restatement (Second of Torts) § 435(2) (1965). In other words,

there must be an "acceptable nexus" between the negligent act and
the ensuing harm. Id. at 338. To avoid the attachment of
liability, it must appear "highly extraordinary" that the negligent
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conduct should have brought about the harm. Id. The Court went on
to note that the only exception to this rule would be where "the
special circumstances under which the contract was actually made,
were communicated by the Plaintiff to the Defendant, and thus known

to both parties...." Id. at 339.

Applying these principles to the facts of Stone, the Court

pointed out that:

Stone would have us hold that his loss arising
from the August, 1990 collapse in the market
in certain stocks in which he was speculating
was proximately caused by his sale of those
stocks, which was caused by his lack of funds
to pay off other loans, which was caused by
his 1inability to secure a second mortgage
before August 6, 1990, which in turn was
caused by [the law firm's] failure to record
timely the release of the extinguished lien on
his home. He argques that but for [the law
firm's] negligence he would have secured a
home equity loan and used the proceeds to meet
his broker's margin call, thus avoiding the
sale of stock to raise capital in a falling
market.

Id. at 340. The Court would not go that far, and held "We believe
that Stone's stock market damages were a highly extraordinary
result of [the law firm's] failure to timely record the release."
Id. at 341. It also held that in the absence of Plaintiff having
notified the law firm at the time of its allegedly negligent
conduct that he was speculating in the stock market and would have
no other source of money except to borrow against his home in the
event of financial emergency, Defendant could not be held liable
for the harm which ultimately befell Stone.

Similarly, Mr. Shofer in the instant case would have this
Court hold that his loss arising from his inability to refinance

property in 1988 was proximately caused by the tax liens, which
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were caused by his lack of funds to pay off his additional tax
debt, which was caused by the fact that Shofer had no available
source of money in 1988 when his tax debt came due, which in turn
was caused solely by Hack's alleged failure to advise Shofer that
loans from the Plan (which Hack never even knew about, see supra at

pp. 7-8) over a certain amount were taxable as income, and which

Shofer claims he never would have taken but for the fact that he
did not know these tax implications. The verb tenses used by
Plaintiff in and of themselves are indicative of the speculative
and highly unforeseeable nature of this loss. Under the Court of

Appeals' analysis of similar damages in Stone, they are clearly not

recoverable in a malpractice action where the defendant had no
knowledge of the plaintiff's special circumstances just as in the
case here. Accordingly, Defendants request that this category of
damage be dismissed.

4. Other economic damages

Finally, Plaintiff is seeking recovery of "other economic
damages" in the form of: 1) lost salary in 1991 and 1992 of
$400,000.00, which the Plaintiff claims he sustained as a result of
having to devote time to 1litigation activities, and 2) lost
profits of $1,929,471.00 as a result of declining sales in his
used-car business over the past eight years, which the Plaintiff
claims was caused solely by Defendants' alleged negligence on
August 4, 1984. See Exhibit F at p.4.

Under Maryland law as discussed in the Stone case, such
damages could not have been foreseeable to Hack when he advised

Plaintiff in August, 1984 that he could borrow from his pension and
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are too speculative to have been proximately caused by any alleged
negligence at that time.?

With respect to the first category of "other economic losses,"
lost salary, Shofer has testified that he was unable to pay himself
a salary of $200,000.00 in 1991 to make up for "my loss of services
to the company" as a result of spending approximately "20% of my
time to Hack 1litigation matters" during the past five years.
Exhibit B at pp. 109-10. The Plaintiff cannot point to any
Maryland authority, however, which permits a party to recover
compensation for time spent in litigation. The rule in Maryland is
that each party bears his own expenses. See Collier v. M.D. -
Individual Practice Ass'n, 327 Md. 1, 11-17, 607 A.2d 537 (1992).1°

With respect to the second category of economic damage sought
in this case, lost business profits, Shofer calculates that he has
lost $1,929,471.00 in profits from his used-car business from 1988
to 1992 solely as a result of Hack's negligence in 1984. See
Exhibit F at p. 4. According to Shofer, the number of cars he has

sold has dropped from an average of 450 in the mid to late 1980's

to 320 last year. See Exhibit B at p. 113. Shofer attributes this

Interestingly, Shofer's own damage expert, Theodore
Rosenberg, also refused to get involved in the cal-
culation of these two items of damage because to do so
would have involved too much "guessing." See Exhibit G
at p. 87.

10 The plaintiff also claims that he did not pay himself a

salary in 1992 because to do so would have driven his
company's balance sheet "further into the minus hole."
Exhibit B at 112. Shofer is also claiming lost business
profits from the Hack 1litigation, out of which he
presumably would have paid himself a salary in 1992.
Shofer fails to offer any explanation as to why a
recovery of damages in both categories would not be
duplicative.
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* o
drop in sales to a decline in inventory which he in turn attributes
to a loss in capital. Id. The loss of capital Shofer attributes
to his loss of credit with the Maryland National Bank which Shofer
claims disappeared because of his tax liens. Id. at p. 114. Under

Shofer's theory, the decline in profits from his used-car business

was proximately and completely caused by Hack's failure to advise

him about potential tax implications arising out of Plan loans,
although Shofer did acknowledge that there was an economic
recession at one point during this time period. Id. at p. 132.
Assuming, arguendo, that Shofer's damages in this category are
even genuine, at best, they are a "highly extraordinary" result of
any negligence on the part of Hack in advising Shofer about

borrowing money from the Plan in 1984. Just as in the Stone case,

where the Court held there was no "acceptable nexus" between the
law firm's negligent conduct and the stock market losses suffered
by the Plaintiff, there is simply no reasonable relationship
between any failure on the part of Hack in 1984 to advise the
Plaintiff about loans he did not even know the Plaintiff would take
and the Plaintiff's alleged $1.9 million in lost profits from his
used-car dealership in the last eight years. Therefore, Defendants
seek dismissal of all economic damages in the form of lost salary
and lost business profits.

CONCLUSION

For the aforegoing reasons, Defendants, Stuart Hack and The
Stuart Hack Company, request that this Court dismiss Plaintiff's
Third Amended Complaint. In the alternative, they request that
this Court dismiss all claims for damages arising out of excise
taxes, prohibited transactions, Plaintiff's failure to follow
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proper procedures in borrowing from his pension, his inability to
refinance his Virgin Islands property, lost salary, and lost

business profits.

szfhurg ™. ﬁ“’(b

Janet M. Truhe
ERNSTEIN, SAKELLARIS, WARD & TRUHE
Suite 1622
The World Trade Center
Baltimore, MD 21202
(410) 685-3400

Attorneys for Defendants
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RICHARD SHOFER, . AN THE
Plaintiff, . CIRCUIT COURT
V. * FOR
THE STUART HACK COMPANY, etal. * BALTIMORE CITY
Defendants . Case No.: 88102069/CL79993
& * * * * *® * * *

Defendants’ Partial Motion to Dismiss Plaintiff’s Third Amended Complaint for Failure
to State a Claim having been considered by this Court, and counsel having presented argument,
it is this __l_z day of February, 1993,

ORDERED, that in accordance with the Court of Appeals opinion in Shofer v, Stuart
Hack Co., et al., 324 Md. 92, 595 A.2d 1078 (1991) at 110-11, the Plaintiff may not recover
damages for excise taxes, prohibited transactions or plan disqualification under Counts I and II
of the Third Amended Complaint, and be it further

ORDERED, that Plaintiff’s claims for punitive damages under Counts I and II are
dismissed, and be it further

ORDERED, that Plaintiff’s request for attorney’s fees in prosecuting the instant action
is dismissed but that Plaintiff may pursue recovery of any fees for professionals consequential

to his tax obligation as held by the Court of Appeals in Shofef, “Shuart H ., 324
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that I'd gotten from Mr. Hack that I could borrow up to the
limit of what was in my voluntary account.

Q No, that's not my question.

A Okay. I, I had intended initially on borrowing, 1
think two hundred and fifty thousand, I'm not sure.

Q All right.

A Two hundred, two hundred fifty, somewhere in that,
I don't remember.

Q -~ Did you tell Mr. Wilson how much money you were
planning to borrow?

A Probably. Yes, it was probably part of the plan
but I -- I can't remember exactly what I said to Mr. Wilson
or what figure that I might have said.

Q All right. And the reason why you would be giving
this money to Crown Motors is that, is because you owed Crown
Motors seven to eight hundred thousand dollars anyway; isn't
that correct?

A Yes,

Q Did you tell Mr. Hack you were planning to borrow
approximately two hundred and fifty thousand dollars?

A I don't recall that any specific amount was

RIGGLEMAN, TURK & NELSON
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mentioned or not.
Q But you think you probably, you mentioned the
amount to Mr. Wilson?
A Probably, yes, I -- I can't imagine that there was

any part of any major financial transaction I would have had
that I wouldn't have made him privy to or aware of.

Q Let me get back.to my earlier question. Did you
discuss this loan from your pension plan idea with anyone
other than Mr. Hack and Mr. Wilson in August of 1984?

A Probably others at the bank. There, if there were
any other -- let's see, Mr. Wilson had a supervisor, I think
the supervisor may have been Barry Blumberg, and I'm not
sure, but -~ by this time, see, my relationships with the
loan officer sort of changed from time to time and I think I
had such a good relationship and good working relationship
with Mr. Wilson that I didn't, I might not have even spoke
with others at Maryland National then, I, it might have just

been him. And other than he, Sally.

Q Anyone else?
A I don't think so.
Q Did you ever discuss this idea with anyone at

RIGGLEMAN, TURK & NELSON
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Grabush Newman?
A I don't think so.
Q With regard to personal tax questions, generally

who would you go to for tax advice during this period, during
19842

A Just Grabush Newman.

Q So it would be your habit whenever you had a
personal tax question to contact Grabush Newman?

A Yes. Another name comes up to me now that I sort
of forgot before lunch.

Q Who is he?

A He's a tax man at Grabush Newman's that I have
great faith in. I -~

Q You discussed ~--

A I would initially always go to Ken LaRash but
would suggest to Ken if it was an important issue would he
paés it by Phil Matz. There may have been one or two
occasions where some issue came up that I requested Phil Matz
to be involved in.

Q Did you consult with Mr. Matz at anytime in August

of '84 with regard to this idea of borrowing money from your

RIGGLEMAN, TURK & NELSON
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A I don’t recall anything beyond that, no.
Q And is it fair to say that you assumed you knew how
to borrow money from your pension?
A Yes.
Q You assumed you knew how to do it properly?
A Yes.
Q Let’s go to No. 4, the loss of opportunity to

refinance the St. Thomas property.

When did you first buy that property?

A 1985.

Q What was the purchase price?

A I think it was 225,000.

Q How much did you put down?

A Twenty percent.

Q Did you finance the rest?

A Yes.

Q What were your monthly payments?

A A little over 2,000. I think around

Q To whom did you pay that?

A To the seller of the property. Mrs.
name.

RIGGLEMAN, TURK & NELSON
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Q Over an hour or under an hour?

A Oh, I don't think any ~-- excuse me. But I don't
think any telephone conversation with Stuart lasted more
than, I can't ever remember talking more than, I think twenty
minutes at the most, I -- and you know, it could have been
five minutes or ten, but I don't -~ you know, a half an hour
was a long, or more is a long conversation and I don't think,
I can't remember having that much of a conversation with

Stuart ever.

Q All right. On this particular occasion --
A At least on the telephone.
Q Okay. Generally speaking, I understand that, on

this particular occasion when you first mentioned this idea
to Mr. Hack, what did you say to him?

A I don't know what I said because I don't remember
the conversation.

Q All right. At all?

A Not really, you know, I can surmise what I must
have, that what the subject matter must have been but I can't
really specifically remember.

Q S50 you can only speculate as to what you might

RIGGLEMAN, TURK & NELSON
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have said?

A That's right. Now, I can't remember whether it
was morning or afternoon.

Q All right. Do you recall telling Mr. Hack why you
wanted to borrow money from your pension plan?

A I don't recall if I did or didn't.

Q Do you have any notes concerning your telephone

conversation with Mr. Hack this first occasion?

A No.

Q Do you have any notes concerning telephone
conversations with Mr. Hack on this matter at all prior to
the first time you borrowed money?

A No. I've seen memos from people and normally it's
not my habit to -- I don't, I don't have a memo calendar,
diary, and don't take notes like a lot of professionals do.

I -- I do sometimes scribble names on folders or something if
it's something that I know that I have to remember that I
can't commit to normal memory, that if a new person called me
that I didn't know him about an issue and he wanted to give
me a phone number, I had a file on an issue I might scratch

it on a piece of paper and put it in that file so I'd know

RIGGLEMAN, TURK & NELSON




L]

10

11

12

13

14

15

16

17

18

19

20

21

‘l' "') 105

his name and phone number. But if it's about an issue that I
can commit to memory and I know or I feel that I can commit

it satisfactorily to memory, I don't make notes.

Q Why did you call Stuart Hack on this matter?
A Because he was the logical one to call.
Q Well, what were you trying to get from him, what

type of information?
A I.wanted to know the appropriateness and

feasibility of borrowing from the pension/if I could.i

Q In other words you wanted to know whether it was
lawful?
A I wanted to know anything about it that was

relevant to borrowing and lawful particularly.
<:::> Do you recall whether you asked him about any \\\

personal tax consequences to you of borrowing money from your |
pension plan?

A I don't remember whether I did or didn't, but I
can almost assuredly surmise that I didn't.

Q Why do you think you didn't?

A Because I didn't imagine that there would be any

tax consequences. I didn't think it was a tax issue or a
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Wilson.
Q Other than the ones we've talked about already?
A No, as I repeat that I can't think of anyone.
Q All right. Did you advise Mr. Hack in August of
1984 that. you were going to take one loan?
A I can't recall my conversations with Mr. Hack in
August«of '84,
Q All right. Following your discussions with Mr.
Hack in August of '84, did you take any money from your
pension plan?
A Yes,
Q When was the first time?
A I don't know the date, but I think, I think it was
August 8th, I think, fifty thousand dollars.
Q All right. 1In your Answers to Interrogatories you

stated that the first time you took money was August 9th,

1984.
A Maybe it was, you know, saying --
Q Why did you take money on this particular date?
A I can only assume that because I had been assured

verbally by Mr. Hack of the appropriateness of it, that I
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But your gross salafy?
Was $200,000, yes.

In what year?

> O » O

Well, every year since, I think, ’86 was the first
year. It might have been 150 or so in ‘86, but ’87, ’88, ‘89,
I think at least through ‘90, I think was 200,000 for a period
of four years at least, four maybe five.

Q Well, let me get into Category No. 2 which is

capital loss and its relationship with salary.

Isn’t the salary that you are claiming damage for
contained within that capital loss? 1In other words, you would
have paid yourself a salary out of monies earned by the '
business and you are saying in Category B, if I understand you
correctly, that this is a business loss?

A If it was not for the capital loss that occurred, I
would have paid myself a salary.

I don’t think, well, there was another reason I
didn’t pay myself a salary. It was because of the losses to
the company and its inability to pay me a salary. But it was
also calculated as a result of my loss of services to the

company.
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I gave the company virtually a hundred percent of

my active week during the normal year prior to the Hack

litigation.

Q Well, what happened in 1991 to cause that to be
different?

A Well, in every year since this litigation started,

I have devoted approximately 20 percent of my time to Hack
litigation matters. One day out of a normal workweek.

There were, God knows, how many meetings, not on1§
with Blum, Yumkas, but with Giampetro, with Grabush, Newman,
with discovery materials, depositions, and all of this
diverted from my effectiveness to the company.

So it was determined what would be fair and
actually I made the determination that what would be fair is
that if for five years I lost the company lost 20 percent of
my services in each calendar year, that I should forego a
salary in the calendar year ‘91 to compensate the company for
that loss of my physical services.

That has nothing to do with the loss of capital
that was available to the company. The loss of working

capital having to do as a chain of events with the loss of
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Q And it is because of this percentage of time during
each of the years we have talked about that you have made a
determination that Crown Motors should not have to pay you
your full salary?

A For the calendar year of ‘91 that was the
determination. For the calendar year ’'92 it was the
deterioration of the company’s balance sheet that I didn’t
want to drive it any further into the minus hole. I think my
balance sheet is, like, minus six or $700,000 net worth now
balance sheet. All the accumulated profits from the previous

years are gone and it has a minus net worth. My corporation

does.

Q Well --

A And a salary would just make it more of a minus net
worth.

Q How do you make any money, Mr. Shofer?

A How do we make money?

Q Yes.

A Well, we sell cars, and cars get a good gross

profit, we get a finance charge, and then up until recent

years we were selling, up through the mid ’80s, into the late
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’80s, we were selling more than four hundred cars a year. And
there was a good cash flow from that. And in recent years due
to a reduction in Qorking capital and available inventory, we
turn our inventory over so many times a year, so if we have a
car and it is sitting at our location, either the main
location or Washington Boulevard, we are going to sell that
car in an average number of days. So the more cars we have
the more cars we sell in an average number of days because we
have a variety in inventory and somebody will like it. And as
we lower our inventory through necessity, if we don’t have the
working capital for the inventory, we lower our opportunity
and we will sell less cars.

In fact, some charts I have produced and figures to
back this up based on history and pulled right out of my
computer, just something that I made up theoretically, but I
have computer printouts of actual sales statistics to back it
up.

As our inventory drops and our sales dropped, we
dropped down from 450 cars to 300 and a low of 320-some cars
last year. But the drop was a steady drop as my availability

of working capital and inventory dropped.

RIGGLEMAN, TURK & NELSON

et o

;-




° ®

I had a credit line with Maryland National that was
a million one, approximately, up until ‘89 when the tax liens
appeared and the credit line disappeared. They turned my
account over to a work-out unit and they started dictating
that my debt would amortize at a certain rate. I was making
$17,000 a month payments to them on the warehouse debt. All
the other debt they put on hold, just interest only, as the
warehouse debt was amortizing. And that continued for, I
think, from ’89 until ‘92. I Kept amortizing it.

But that was a serious drain. That money would
have otherwise been available, if I could have even maintained
a credit line without having it reduced so severely and
quickly, I would have been able to keep supporting a certain
amount of inventory and produce sales from that. But as I had
to keep producing cash flow to pay down corporate debt, or pay
down pension warehouse debt, it was a drain on available funds
to finance cars and to replace cars that were sold.

So this meant lost sales. And I have been
borrowing money from my company, and if you say how do I live,
and that was your question, 1 owe my company a lot of money

that I have borrowed. I get rental income from the company,
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pension plan the first time, did anyone assist you in taking
this loan?

A I don't know what you mean by that.

Q Well, did you know how to go about taking money

from the pension plan?

A Write a check, yes.

Q Pardon me?

A Yes, I just wrote a check.

Q Did anyone tell you that that's the way you do it?

A To write a check from the pension to my personal
account?

Q Right.

A No, didn't have to.

Q What do you mean they didn't have to?

A I mean I knew that was the only way it was going

to get from the pension plan to my personal account was if I
wrote a check from the pension to my personal account. I
think that's what happened.

Q Did you know how to take money from your plan in
terms of the mechanics, proper documents?

A Yes, I thought I did, I believe I did.
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Q Did.you ever consult with-anyone on that --

A No. '

Q -- on the mechanics?

A No, no.

Q You just assumed you knew how to do it properly?
A Yes.

MS. SCHUETT: Five-minute break.
(Thereupon, a brief recess was taken.)
Q (By Ms. Truhe) In connection with this first

loan, Mr. Shofer, what documents, if any, did you prepare?

A Only a note.

Q A note. From you to the pension plan?

A Yes.

Q In response to a request for production of

documents on the issue of these notes, you provided me with
the following two pages. Would you take a look at those and
identify them for me, please? For now, just generically.
A Yes, these are notes reflecting amounts of loans.
MS. TRUHE: Let's mark those as Shofer

Deposition Exhibits 2-A and 2-B.
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A Yes.

Q -- August 9th, 1984. All right. Let's look at
the first note on Shofer Deposition Exhibit 2-A, it's a note
dated August 23rd, 1985. Let me just ask you -- 4, sorry -~
if you can recall anything about the August 9th, 1984 note,
some similarities between these. I notice on this note it
says due on demand, was the August 9th, 1984 note the same in
that regard?

A I can't recall.

Q All right. When you took this first loan of sixty
thousand dollars on August 9th, 1984, did you ever tell

anyone that, in fact, you took this loan?

A The sixty-some thousand?
Q Yes.
A I don't recall.
Q Were you planning to repay the loan?
A Yes.
MS. SCHUETT: Yes, I didn't hear that
question.

MS. TRUHE: Was he planning to repay the loan.

MS. SCHUETT: Oh, okay.
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Q How did you decide the interest to be repaid?
A You mean the rate?
Q Yes.
A I think I determined from what money rates were at

the time and what that, that would be, would be an arm's
length rate. |

Q Do you recall what the rate was?

A I don't recall, I have to 1look and I think it was

twelve percent, I think they were all twelve percent.

Q Did you repay the loan, the first loan?

A The hundred and fifty thousand?

Q No, the sixty thousand.

A The sixty, oh, yes.

Q When did you repay it?

A I think from documents that I've seen that it was

repaid when I started taking these loans.

Q All right. In Answers to Interrogatories you
stated you repaid the first loan on August 23rd, 1984; does
that sound correct?

A That would seem correct, yes.

Q Do you recall the amount you repaid?
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of speaking, Glen Wilson assisted me by making the funds
available through the means of the second mortgage. To that
extent, he assisted me, I guess.

Q What documents did you prepare in connection with
taking the second loan?

A The note for a hundred and fifty thousand dollars.

Q All right. And is that the note that is reflected
on the top of Shofer Deposition Exhibit 2-A?

A Yes.

Q All right. Now, the note says due on demand, who

decided the terms of that note? .

A I did.
Q Why did you decide it would be on demand?
A Well, I'm the trustee and I didn't think that I

was going to demand it before I had it to pay back.

Q So, in other words, you wanted it to be left up to
yourself as trustee to decide when this loan would be repaid?

A Well, not exactly. It was not my intention that
it would be forever.

Q But you wanted to be flexible?

A I think it required some flexibility because I
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wasn't in a position of at anytime knowing where I would be
in six months or a year financially.

Q All right. And did you decide the rate of
interest on this second loan the same way you did on the

first loan?

A Yes.

Q And what was the rate of interest?

A Twelve percent.

Q Now, when you took this second loan, did you

consult with anyone?

A No.

Q After you took the loan, did you tell anyone about
it?

A Well, it speaks for all of the loans that I think

Miss Ciconne was aware, not Miss Ciconne, Miss McHale was
aware of all the loans because she was the bookkeeper and she
handled the checkbooks. I don't know that on each and, in
fact, I feel certain then that on -- of course, we're only
talking about the second loan, but --

Q Right.

A Probably the second loan, the big one, they are
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the biggest of all of them, probably Glen Wilson was aware of

that transaction somehow. I don't specifically recall any

conversations, but I'm going to assume he was aware of it in

some way.

Q Do you recall whether you advised Mr. Hack that
you were taking money, this money a second time from your
pension plan?

A I-don't recall having any conversations with Mr.
Hack after getting that letter in Auqust.

Q Do you recall having any conversations with Mr.
Hack after getting the August 4, 1984 with reference to any

of the loans that you took from your pension plan through

19862

A Through 19867

Q Yes, through the last, the time of the last loan
you took.

A Okay.

MR. BOWDEN: What was that time, just so --
A - September 30th, '86.
Q Okay. E? from August 9th, 1984 to September 30th,

oY

1986, do you recall having any conversation, conversation

—
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with Mr. Hack about taking money from your pension plan?

L

A No. *
Q Did you repay the second loan?
A A hundred and fifty thousand, I think most of that

has been repaid at this time. I would have to look at my own

statements, but I think most of it has been repaid.

Q Do you recall when you repaid it?

A 1988. Sometime during the calendar year 1988,

Q Where did you get the money to repay that second
loan?

A I think part of it was salary from Crown Motors.
Part of it was that ~- I think in the beginning of '88, the

very beginning of '88, I repaid sixty-some thousand dollars
by means of permanently -- there was a portion of my
voluntary account that represented funds that I had put in
myself out of -- in other words, there's an employer
contribution and an employee contribution. Well, this was my
employee funds, the, the aggregate amount of my employee
funds accumulated over the years was sixty-some thousand

dollars.

Now, on that money income taxes had already been
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Q No, in 1988 the average number of cars in inventory
was 35 and you sold 454 cars. But in 1989, the average number
of cars in inventory was with one more than that but yet you

sold less, 440.

A So it is not perfect. But it generally shows a
trend.

Q Go ahead. Continue.

A Nothing is, you know, nothing is perfect, but it

shows a trend.
MR. GILDAY: That is the key to this case.
A You see when it drops to 25, I drop again.

Now, of course, this is an inflation year. This is
not an inflation year. So I had the same inventory it is even
worse because there is-a-recession, not inflation, but:any
ways-there-is the relationship. So.the:relationship, shows
that it:is-.a sensible relationship.

Now, we go back to here. What I did was go to my
actual books and pull off averages, what my average down
payment was. I would go to a whole year’s data in my computer
to get what is the average cost of a car. I would get a

model. I will take, if I have 400 cars that I retail, I will
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Crown Motors. I mean I'd have to look at this trail of it,
but I think that's where it went.

Q You state in Answers to Interrogatories that the
fifty thousand dollars was used to purchase Virgin Island

property; does that refresh your recollection?

A Not the fifty, no, that fifty wasn't.
Q S0 --
A Because that was, that fifty is 9/5 of '84 and the

Virgin Island property wasn't purchased until '85.

Q To that extent, your Answer to that Interrogatory

is in error?

A I'm -- if that's what I said I did with fifty
thousand dollars, that's an error.

Q All right. Did anyone assist you in taking that

third loan from your pension plan?

A The third loan is 9/5/84?
Q Right.
A No, no more than the others.

Q All right.
A In fact, probably less. I don't know that Glen

Wilson was even aware or that I even phoned him or anything
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specifications of -~

Q Did you keep --

A -- of the Chase.,

Q All right. Did you keep a copy of the loan
application?

A I probably, I may have, have a copy somewhere, I

don't know.

that?

Q

MS. TRUHE: Mr. Bowden, would you check on

MR. BOWDEN: Be happy to.
MS. TRUHE: Okay.

(By Ms. Truhe) Now, we're up to the fourth loan,

or we were talking about the fourth loan, I believe, yes. Do

you recall consulting with or telling anyone about the taking

of this fourth loan from your pension plan?

A

Q

>

o » ©

I don't recall.

All right. Were you planning to repay the loan?
The fourth loan?

Yes.

Oh, yes.

What rate of interest?
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was.

Q How much money did you borrow?

A Three thousand dollars.

Q All right. And could you have gotten the three
thousand dollars from any other source other than your
pension plan?

A Well, it's a small amount and I may have been able
to get it from my company, Crown HMotors.

Q Did you make any attempt to do that?

A No.

Q Did anyone assist you in taking the fifth loan
from your pension plan?

A No more than the others.

Q All right.

A That I can recall.

Q All right. What documents did you prepare in
connection with the fifth loan?

A A note dated February 25th for three thousand
dollars.

Q And you prepared that note?

A Yes,
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Q Sixth.

A Okay. Sixth time was on July 30th, 1985,

Q And how much money did you take at that time?
A Twelve thousand dollars.

Q Why that amount?

A I think that's what I needed to complete

personally the purchase of new furniture for one of the
investment properties on the Virgin Islands that needed to be
refurnished.

Q What were you doing with these Virgin Island
properties, were you renting them?

A Yes. One, the large -- the more expensive of the
two I put on the -- there was a management, there's a
management organization. This was a golf resort or is a golf
resort and there was a management organization in place that
was finding short-term vacationers for these properties and --

Q By the way were these two properties single homes?

A Sort of, they weren't -- I would almost call it
like a, a two-dwelling structure with an upper and under
unit.

Q All right.
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And here is Blum, Yumkas telling me I should sue

Grabush, Newman to bring them in to protect myself. I don’t
want to sue my accountants, I didn’t tell my accountants,
well, did I tell them I don’t want to sue them but I didn’t
tell them I won’t sue them, I told Grabush, Newman I would not
sue them. But Grabush, Newman said we are not going to do
anymore work for you. I was not going to sue them anyway. I
had already known that.

But they came back and said we are not going to do
anymore work for you unless you agree not to sue us. That wyas
Tike blackmabl. I said, okay, Tom, work out an agreement with
them.

Whileche waszworking:outithezagreementssuddenly. out

of .nowhere and.without.warning, .Dick,said,.the.bank.said,_.,

ZhedShr o)

Dick, :the deal .is-off, .we :are-not going-to-1éend wyou:a
§500,000. They don’t name the amount because the amount was
not clearly exact yet, butswe are not going “to~léndiyou=any

moneyﬁﬁﬁﬁﬁa57:§§1drxbutzindonttﬁh&Vé'ahyﬂmorevmoneynpgagiye
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A Well, -
Q -- refurnishing and refurbishing?
A I would say that it was predominantly for the one

that I was completely refurbishing, but there may have been
some small part of it that went to the other. There's a
whole raft of bills in thaﬁ first year, 1985, that, there's a
package of bills and invoices.

Q All right. Did anyone assist you in taking the
seventh loan from your pension plan?

A No more than the others.

Q What documents did you prepare in connection with
the seventh loan?

A A note dated August 13, 1985.

Q That appears on Shofer Deposition Exhibit 2-B?
A Yes.

Q Did you prepare that note?

A Yes.

Q Did you consult with or tell anyone about this

seventh loan?
A Not that I can recall.

Q Were you planning to repay the loan?
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don't recollect, but I'm going to make an assumption that it
was part of the refurbishing expenses. I'm looking at the
close proximity of the other loans.

Q Could you have gotten this money from any other

source other than your pension plan?

A No.
Q Why not?
A Well, it was available in the pension and would

have been a strain to Crown Motors.

Q Did anyone assist you in taking this eighth loan
from your pension plan?

A Not that I recall.

Q Whaﬁ documents did you prepare in connection with

the eighth loan?

A A note dated August 21st, 1985.

Q Does that appear on Shofer Deposition Exhibit 2-B?
A Yes.

Q Who prepared that document?

A I did.

Q Did you consult with or tell anyone about this

eighth loan?
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Not that I recall.

Were you planning to repay the loan?
Yes.

What was the rate of interest?
Twelve percent.

Did you decide the rate of interest?
Yes.

Did you repay the loan?

No.

Why not?

It's not due yet.

When is it due?

Well, my understanding now -- it's due on demand

according to the note, but my understanding now is according

to pension law it has to be repaid within five years of the

date that it's taken.

Q

Did there come a time when you borrowed additional

money from the pension plan?

A

Q

Yes.
When was that? '

September 30th, 1986.
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Q How much money did you borrow?
A Thirty-five thousand dollars.
Q Why did you borrow thirty-five thousand dollars?
A Now we get to the Harbor Court deposit, I think,

if I recall I used twenty-five thousand dollars of it as a
refundable deposit on a condominium at Harbor Court.

Q What did you do with the rest?

A And I think the rest, I don't know but it may have
gone to either pay a tax bill, a personal obligation or to
repay a portion of debt to Crown Motors. I really don't know
how the other ten thousand dollars went.

Q Okay. I believe you stated in Answers to
Interrogatories that this money went again to refurbishing
Virgin Island property, would to that extent your answer to
that Interrogatory be incorrect?

A I think on the '86 -- yes, I think the Harbor
Court had something, I think that had something to do with

Harbor Court --

Q Okay.
A -~ deposit,
Q All right. Could you have gotten this money from
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any other source?
A No.
Q Why not?
A Talking '86. I don't know that I had a readily

and practically available source as, as easy to use as the
pension. I think that was the most practical way to do it.
My recollection of my -- my recollection of my status at that
time would lead me to believe that was the most practical
way.

Q Did anyone assist you in taking the ninth loan
from your pension plan?

A Not that I recall.

Q What documents did you prepare in connection with

the ninth loan?

A A note dated September 30th, 1986.

Q And you prepared that note?

A Yes.

Q Did you consult with or tell anyone about this
loan?

A Not that I recall.

Q Were you planning to repay the loan?
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A Not now.

Q Why not?

A Because I like it too much.

Q Do you rent it out?

A No.

Q Is there any equity in it?

A Yes.

Q How much?

A Probably sixty, seventy thousand dollars. Oh,

excuse me, no, there is no equity in it because there is
still a mortgage -- there is a second mortgage outstanding to
the pension for seventy-five thousand dollars. When you add
the first and second mortgage there is really no equity.

Q Mr. Shofer, do you recall receiving a request for
production of documents from me back in June of 1988?

A I don't specifically recall. I know I did receive
that.

Q No. 6 of that request asks you to produce all
correspondence between the plaintiff and defendants from 1980
to the present. To your knowledge have you produced all of

those documents?
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office, and I wanted it finished as soon as possible. And
that was in the Spring of ’89, regarding ‘88 taxes and
anything prior.

The reason I wanted it specifically was betause my
bank had .agreed to give me: an’ extended line of credit, and
there were -riow meetings -and negotiations going on with
resolving whatever:had-t6'b& resolved to put' thatnew :larger
creditilineidnuplace. Grabush-Newman was sort of -- they were
cooperating in producing material, and then they got enjoined
in this lawsuit. Weéll, when they got-ernjoin€d in the lawsuit,
they:'stopped-doing - work for me ‘and~sail that they were going
tq do no more work;:idit:was sort_of:-unofficial,- it.didn’'t come
fn i Yetter-form,” that T>can ‘remember, but: there were strong
referencea’to-it. And, in fact, they just stopped doing any
work until they could extract an agreement from me not to
proceed against them with litigation myself. Blum-Yumkas
suggested I do so and bring them in as defendants just to
protect myself.

Mﬁ. GILDAY: Excuse me. To bring them in, or
not to bring them in?

THE WITNESS: To bring them in.

RIGGLEMAN, TURK & NELSON
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1 A Blum-Yumkas said they’re bringing them in, if you

2 don’t put any blame on them, that you’re going to lose money

3 if you don't protect yourself. I said no, they’ve been my

4 accountants for fourteen years and I don’t want to destroy my
5 relationship with them. And I said, in addition to that, it’s

6 critical that I need them because I'm, A, FimsarmdRSnaundibs

7] noWe-butwmanoskgimportantl yeud iagQtwthis bankel 0aRugoing.and H
8| itrszsomimportantIthatTEHEy ProdacehaTmaterial that 1 né&ed

9 t6¥Einish“this bank:]loan.

10 Q Let me stop you right there, Mr. Shofer. Did ‘)L\
11 anyone ever tell you -- and by anyone I mean at Blum-Yumkas or ¥
12 any other legal advisor -- did anyone ever tell you that IE
13 Grabush-Newman was required to assist you with the IRS audit :

14 and was required to provide all of the information that you’ve

15 just made reference to regardless of whether you had signed

16| any agreement? fﬁ,vthfy,m"
17 A No,~Tno ‘one:ever-told me that.
18 Q All right. Please continue.
| 19 A So, Tom Bowden in a letter to me said that
20 Grabush-Newman’s -- and I’m paraphrasing, but it’s in a
21 letter -- made reference to the fact, in no uncertain terms,

RIGGLEMAN, TURK & NELSON
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RICHARD SHOFER : IN THE
Plaintiff H CIRCUIT COURT

V. 3 FOR

THE STUART HACK COMPANY, H BALTIMORE CITY

et al.

Defendants Case No. 88102069/CL79993

Baltimore, Maryland
{February 2, 1990
Deposition of /{RICHARD SHOFER, Plaintiff, called for
oral examination by counsel for the Defendants, taken at the
law offices of Semmes, Bowen & Semmes, Conference Room 17-A,
250 West Pratt Street, beginning at 10:12 a.m.
APPEARANCES

THOMAS A. BOWDEN, ESQ., on behalf of
the Plaintiff.

JANET M. TRUHE, ESQ., and LEE B. ZABEN,
ESQ., on behalf of the Defendants.

LINDA M. SCHUETT, ESQ., on behalf of the
Third-Party Defendant, Grabush & Newman.

Reported By: Dawn M, Hart, CSR

Riggleman, Turk & Nelson
(301) 539-6398
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that I'd gotten from Mr. Hack that I could borrow up to the
limit of what was in my voluntary account.

Q No, that's not my question.

A Okay. I, I had intended initially on borrowing, I
think two hundred and fifty thousand, I'm not sure.

Q All right.

A Two hundred, two hundred fifty, somewhere in that,
I don't remember.

Q ~ Did you tell Mr. Wilson how much money you were
planning to borrow?

A Probably. Yes, it was probably part of the plan
but I -- I can't remember exactly what I said to Mr. Wilson
or what figure that I might have said.

Q All right. And the reason why you would be giving
this money to Crown Motors is that, is because you owed Crown
Motors seven to eight hundred thousand dollars anyway; isn't
that correct?

A Yes.

Q Did you tell Mr. Hack you were planning to borrow
approximately two hundred and fifty thousand dollars?

A I don't recall that any specific amount was

RIGGLEMAN, TURK & NELSON
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mentioned or not.
Q But you think you probably, you mentioned the
amount to Mr. Wilson?
A Probably, yes, I -- I can't imagine that there was

any part of any major financial transaction I would have had
that I wouldn't have made him privy to or aware of.

Q Let me get back to my earlier question. Did you
discuss this loan from your pension plan idea with anyone
other than Mr. Hack and Mr. Wilson in August of 19842

A Probably others at the bank. There, if there were
any other -- let's see, Mr. Wilson had a supervisor, I think
the supervisor may have been Barry Blumberg, and I'm not
sure, but -~ by this time, see, my relationships with the
loan officer sort of changed from time to time and I think I
had such a good relationship and good working relationship
with Mr. Wilson that I didn't, I might not have even spoke
with others at Mar?land National then, I, it might have just

been him. And other than he, Sally.

Q Anyone else?
A I don't think so.
Q Did you ever discuss this idea with anyone at

RIGGLEMAN, TURK & NELSON
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Consutants & ACtuc. o5

1623 Fans Road
Baltuncre. Maryland 21209
(3011 360G-8700
Washington. DC 621 -406- Wnier's Duect Dial No
August 9, 1984
PERSONAL AND CONFIDENTIAL R
Qv”

Mr. Richard Shofer
Crown Motors

5006 Liberty Heights Avenue . :
Baltimore, Maryland 21207 Q&)}f\w 2
Dear Dick: '

You questioned whether assets of your money purchase
pension plan and profit sharing plans can be used as
collateral for loans, whether you can borrow against these
plans and whether there i3 any special treatment for your
voluntary account under these plans.

First of all, let's distinguish between the voluntary
account and the employer account. The employer account cannot
be put up as collateral for a loan, and loans to participants
against their employer account are limited to a total of
$50,000 for all plans for up to a maximum of five years (for a
longer period of time if used for the purchase or substantial
improvement to a primary residence). Further, we would
recommend that any loans against an employer account should be
fully collateralized (this means collateral in addition to the
value of the account itself).

There 1s an entirely different treatment for voluntary
accounts. First, there is no limit on the amount that can be
borrowed against the account or the length of time for «hich it
can be outstanding. Also, the account, itself, can stand as
collateral for the loan against the voluntary account.

Further, the voluntary account can be put up as collateral for
a loan from a bank or other source. The loan agreement will
have to include a provision that you cannot withdraw money
from your voluntary account, and thus dissapate the collateral,

however.

The law is pretty clear on the inability to use employer
account values as collateral for a loan. There 13 no law on
restrictions of using voluntary account money for collateral
for a loan. The TEFRA provisions on the limits on loans apply -
only to employer accounts and specifically do not apply to
employee voluntary accounts. In my opinion, you can use your
voluntary account as collateral for a loan or you can borrow up
to 100% of your voluntary account. The terms of the loan must
be reasonable as to the interest rate and pay back period.

Cordiflly,

DEPOSITION
EXHIBIT

: Larash?s
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RICHARD SHOFER * of the CIRCUIT COURT
Plaintiffe€ * FOR
vVsS. x BALTIMORE CITY
the STUART HACK COMPANY * MARYLAND
or bd
"STUART HACK * Case Nd 88102069/CL7993

"DEBBIE K. LAMBERT

~® CARBON COPY® \o-. z

Defendants *

Deposition or STUART HACK, was taken on _
-Thursday, March 16, 1989, commencing at 9:00 a.m., at
2 Hopkins Plaza, Baltimore, Maryland, before DEBBIE

K. LAMBERT, Notary Public.

Reported By:
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Legal Video Specialists 3 ABBOCi&ﬁGS Immediate-Daily-Expedited

Days - (301) 367-3838 COURT REPORTERS Eves. - (301) 367-3833
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accountant is the only member of the team who should

advise the client as

transactions?

to tax implications of pension

A, It is not meant to say that at all. What I

am describing are the roles.

Q. So a pension consulting firm such as yours

is fully qualified to advise on tax implications of

pension transactions,

is that correct?

A. To the limited degree of what the -- how it

involves the pension

plan. It doesn't necessarily

have the ability to know what the client's individual

tax implications are
narrow scope of what

yeB. L4

from other sources. Within the

is happening within the plan,

Q. You will certainly have a general knowledge

of the personal tax implications of pension

transactions?

A. Yes.

Q. What was the role of Graybush, Newman -- if

you know of any role

Mr. Shofer as to tax

Accurate & Dependable Reporters
Legal Video Specialists
Days - (301) 367-3838

-- that they played, in advising

implications of pension

et et Tops in Turnaround Time
Immediate-Daily-E xpedited

COURT REPORTERS Eves. - (301) 367-3833
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transactions, in the 1980's?

Ms. TRUHE: Objection.

You may answer..

THE WITNESS: To the best of my knowledge,
they had an initial and ongoing general tax advisory
relationship with him and prepared his tax returns
for himself and his businesg and advised him
initially to have a plan, advised him to bring this
in and knew that he had a plan and had the ability to
tell him to keep it, or drop it, or use it, or don't
use it and that they -- that this was a integral
part of the tax advice that they were giving hiﬁ'on a
regular annual basis.

Q. Is it the case that on August 9th, 1984,
you were capable of advising Mr. Shofer as to thé tax
impiications of the loan transactions that he was
contemplating?

A. That's correct.

Q. And by "you", I mean, you personally and
the company. Is that still correcf?-

A. Me personally. I can't tell you that

Accurate & Dependable Reporters ptttetemmsamndadl Tops in Turnaround Time
Legal Video Specialists & ABGH Immediate-Daily-E xpedited

Days - (301) 367-3838 COURT REPORTERS Eves. - (301) 367-3833
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Q Well, assuming that Mr. Shofer made loans

totaling $315,000 -- you can assume that fact --

Ms.
MR.
question.

THE

MS.
THE
MR.
MS.
MR.

THE

TRUHE: When?

BOWDEN:

WITNESS:

BOWDEN:

-- for the purposes of this

As of what date?

After your letter.

TRUHE: When? After -~-

WITNESS:

BOWDEN:

TRUHE:

BOWDEN:

WITNESS:

As of what date?

After August 9, 1984, and‘--
When?

-- prior to the end of 1986.

'I want you to know that I had no

knowledge of him taking a loan or the amount of his loan

until his data came in some time in 1986.

BY MR. BOWDEN:

Q I'm not asking that question right now.

A That'’'s what it sounded like to me.

Q I'm asking you to assume that he made such

loans, whether --

HUNT REPORTING

Court Reporting and Litigation Support
Serving Baltimore, Washington and Annepoiis

301 647-8300
£00 950-DEPO
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in any way negligent in the transactions that led to
this lawsuit?

A Yes. I think failure to send us asset data in
a timely fashion.

Q And why was that negligent?

A Well, because we needed the data to do the job
for him correctly, and because it would have given us
notification a lot earlier that he had made plan loans.

Q You testified that the 1984 asset data came in

November -- or came in late 1986.
A That’s correct.
Q Did you have to get extensions for filing

returns? Well, strike that.
When was the 1984 return due under law if it
were filed timely?
A Well, it’s due at 7-1/2 months, I believe. So
it would have been due like August 15th, is it? I
believe.
Q Of 1985,

A Of 1985. And you can get a 60 day extension

on that, I believe, which take -- I think you can extend
: :;,5{.5' ~ Court Reporting and Litigation Support
Serving Baltimore, Washington and Anneplis
301 647-8300

HUNTREPCETING - 800 950-DEPO

=
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Baltimore, Maryland

August 2, 1990
Deposition of KENNETH EUGENE LARASH, C.P.A.,

a Witness, called for oral examination by counsel for the

Defendants and Third-Party Plaintiffs, taken at the

law offices of Semmes, Bowen & Semmes, Conference Room

17-aA, 250 West Pratt Street, beginning at 10:50 a.m.

APPEARANCES

THOMAS A. BOWDEN, ESQ., on behalf of the
Plaintiff,

JANET M. TRUHE, ESQ., and LEE B, ZABEN,
ESQ., on behalf of the Defendants and Third-Party
Plaintiffs.

LINDA M. SCHUETT, ESQ., on behalf of the
Third-Party Defendant.

RIGGLEMAN, TURK & NELSON
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Q

or did you just start from scratch?

A

year’s files, so they would have been available.

Q

Grabush, Newman prior to you, is that correct?

A

Q

A

Q

Grabush had been retained to perform prior to your

involvement if any for Mr. Shofer or his business?

A

the corporation, Catalina Enterprises, Inc., to prepare a tax
form No. 990T for the pension plan and to prepare his

individual Form 1040.

Q

corporation?

‘." ‘I' 14

I don’t know but somebody in our firm.

But you have no idea who?

No.

Did that person give you any files or information
Well, when I start a job I always review last

But you have no idea who worked on this file at
No.

All right.

I mean yes, that’s correct.

What was your understanding as to the services

To prepare financial statements, tax returns for

Now, these financial statements were for the

RIGGLEMAN, TURK & NELSON
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If I was, again if I was doing the return, I would
then take the information, put it on the form, I don’t
remember when we switched putting his tax return on computer,
but we, in the early days we were putting, we were doing
everything by pencil on his individual return so I would put
it in by pencil and then the return and the related
information and the prior year’s tax return and related
information would go to the tax department for review. If
somebody else was preparing the return, they would have
turned the tax return over for review. I just am not too
sure about the steps that they would have followed.

Q All right. So if someone else were taking this
data that you gave them that you had collected from Mr,
Shofer, they would make, or £fill out a tentative tax return
and send it to the tax department for its review?

A Right.

Q And if you were doing all of these steps, you
would send the tentative tax return to the tax department for
review; is that correct?

A That'’s right.

Q And was that done every year?

RIGGLEMAN, TURK & NELSON
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A Yes, so far as I know every year.
Q What happened after it was sent to the tax

department for review?

A Somebody would have been assigned to review it.
Q Do you know who that was?
A It varied from year to year, but their initials

would be on the transmittal sheet.

Q All right.

A Do you want their process, their procedures that
they followed or --

Q Yes.

A I'm not specifically familiar with how they go
down item by item other than I know they trace in, from
whatever work papers are there, trace the numbers in. 1If
they’ve spotted something that’s a question, they may just
call me on the phone for a brief conversation but normally
they would list out their questions on the back of that
transmittal form and put the return back on my desk. Then I
would try to resolve the points or have a little meeting with
the party, sometimes I would be, I would have to follow up

with a phone call to Dick Shofer, we’d try to resolve the

RIGGLEMAN, TURK & NELSON
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Q -- prior to the preparation of this tax return?
A Prior to the preparation of this tax return?
Q Yes.
MS. SCHUETT: Objection to the form of the
question. Go ahead.
A Go ahead, oh. The earliest document that’s dated

and initialed by me that I could find in the files indicated
that I worked on the pension plan general ledger for 1984 and
it’s, I believe it’s a page of journal entries dated June

17th of ’'85, so that appears to be the first time I became

aware.
MR. BOWDEN: What was that date again, excuse
me?
THE WITNESS: June 17th, 1985.
Q And you stated that was in the course of preparing

the ledger for the pension plan?

A - Yes, well, the work -- it’s called working trial
balance, yes.

Q That’s when you first became aware that Mr. Shofer
had taken loans from his pension plan in 19842

A Right, correct.

RIGGLEMAN, TURK & NELSON
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Q Had Grabush, Newman already completed its
preparation of Mr. Shofer’s 1984 tax return when you became

aware that he had taken loans from his pension plan?

A When we prepared his individual tax return?
Q Yes.
A We -~ we didn’t find the transmittal sheet for

this, did we? --

Q No.

A Well, this date --

MS. SCHUETT: Referring to Larash Deposition
Exhibit 1.

A -- shows that the interview for the individual
return was July 29th, and as I previously said, I had worked
on the pension plan on June 17th, so yes, July 29th, I
obviously already knew that he had loans with the pension
plan.

MS. SCHUETT: That didn’t exactly correspond
to her question but I think your answer is clear despite
that.

Q Well, just to make sure it’s absolutely clear, you

knew at the time you sat down with Mr. Shofer to compile the

RIGGLEMAN, TURK & NELSON
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information on Larash Deposition Exhibit No. 1 that he had
taken loans from his pension plan in 19842

A Yes.

Q Do you recall discussing these loans with Mr,
Shofer at anytime prior to the completion of this individual
tax return by Grabush?

MS. SCHUETT: This meaning the 1984 return?

Q The 1984 return.

A I don’'t specifically recall any discussions on the
matter other than obtaining the interest expense on the loan
which is noted on Exhibit 1.

Q Do you recall whether you asked Mr. Shofer for
that figure or whether that was one given to you by him?

A He would have given me a list of all of the
interest expenses that he had paid for the whole year, then I
would have compared that with what I knew from the prior year
to see if he had forgotten any loans.

Q How were these loans treated on the 1984 return
for tax purposes, how were these loans taken into account?

A On the original return, the interest expense was

deducted that he paid to the pension plan, or put into a

RIGGLEMAN, TURK & NELSON
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Q Mr. Marvel.

A No doubt Richard Shofer.

Q Anyone else?

A I don’t recall anyone else.

Q Did you do any independent, and by independent I

mean any research yourself into this issue prior to the
completion of this return?
A I would say no, I left it all up to Alan Marvel.
Q Let’s get into this issue of the taxability of

these loans and the discovery of a problem with regard to

their tax treatment. When did you or anyone at Grabush learn

that there was any problem with regard to Grabush’s tax

treatment of loans Mr. Shofer had taken from his pension plan

in 1984, 1985, or 19867
MS. SCHUETT: Objection to the form of the
question, you can answer it.
A It would have been through my discussions with

Alan Marvel, again probably in the Fall of 1986.

Q Wwhen did Alan Marvel come to the firm?
A I think it was June 30th, ’86.
Q How did he come to have anything to do with Mr.

RIGGLEMAN, TURK & NELSON
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Thomas H. Bornhorst

Attorney at Law
2236 Southland Rd., Baltimore, Md 21207

(410) 298-2266
State and Federal Trial Practice Maryland, District of Columbia

October 20, 1993

Janet M. Truhe, Esq.
- BERNSTEIN, SAKELLARIS, WARD & TRUHE
Suite 1622
The World Trade Center
Baltimore, MD 21202

Mark A. Gliday, Esq.

JORDAN, COYNE, SAVITS & LOPATA
1030 15th St., N.W.

Suite 500

Washington, DC 20005

Re: Shofer v. Hack v. Grebush

Dear Counsel:

This letter and enclosures is intended to supplement Plaintiff's Answers
to Interrogatories and Production of Documents, to provide a framework for our
discussion concerning damages on October 21 and the continuation of Mr. Shofer's
deposition on October 22. Damage figures have been revised accordingly.

a. Experts:

Plaintiff will not use William C. Martin, C.P.A in this case
previously noted. Discussions with Mr. Martin did not produce any substantive work
and it became apparent to Plaintiff that an actuarial consultant would be more
suitable. For that purpose Plaintiff has received assistance in several areas from the
following individual whose vitae is attached.

Theodore M. Rosenberg, MLR, Inc
5007 West Forest Park Ave.
Baltimore, MD 21207

(410) 448-3134

b. Additional Suit::

Suit has been filed against Blum, Yumkas et. al., copy attached.
Service of process is being withheld pending a settlement, although Mr. Shofer is still
evaluating his exposure under the circumstances, especially on the basis of the

820
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information in the following section. It is certainly possible you have overlapping
concerns, in at least these terms:

The prohibited transactions/excise tax effects have been ruled out
of our present case, but you are aware of my feeling that even after Shofer v. Hack
there will be a further attempt in federal court concerning these damages. Excise
damages may not sufficiently accrue for the cause of action until actually assessed. A
notice of intention to assess with prospective penalties was received in January 1993,
and a final determination is still pending in the Department of Labor. On that
account the IRS 1/8/93 notice has been superseded by a notice dated 9/8/93, copy
attached.

I realize your opposition will be vigorous and even based on two
separate appeals decisions, State and Federal, in Shofer v. Hack itself. [ have
necessarily adopted these views myself in the statements of cause against Blum,
Yumkas. [ assume that you would share my interest in the earliest possible
determination of whether Hack might be exposed to further litigation and damages
beyond the instant case.

If the case is pursued against Blum, Yumkas, I expect the damage
issues to be particular to the excise consequences, unwarrented counsel fees, and
incidentals which you convince the court belong on the shelf with prohibited
transactions consequences.

C. Excise Taxes:

Excise taxes are mentioned here for whatever significance you
might consider, which is more than first appears. You already have the related
documents, but I have attached parts of the IRS notice dated January 8, 1993
highlighting the additional proposed excise tax of $53,420, penalties calculated
through 6/93.

Also, please note the additional "100%" tax in the amount of
$310,807.00 (1) if the prohibited transactions are not corrected within the taxable
period, which I presently assume is the period during which they are finalized, which
should be imminent. That would mean repayment of the loans in full by Shofer back
to the pension in addition to payment of the taxes. Shofer has no reasonable way to
comply and no defense whatever to his liability for such taxes and penalties. (The ad
damnum against Blum, Yumkas was understated in the interests of settlement, which
may be unlikely in view of the preceeding.)

d. Elimination of a damage category

Concerning item # 4. from my summary of 3/22/93 in the
amount of $44,116.28, this claim is withdrawn. Mr. Rosenberg gave his opinion that
such damages would not accrue under the circumstances.

e. Liability concerning damages:

1. Federal and State Income Taxes, Interest, Penalties:




Calculated to 12/20/93 these totals are: Federal $65,418; fed
penalties $18,165; fed interest $89,868.47; State $14,135.25; st. penalties
$3,533.81; st. interest $24,740.67, total:

$215,861.70
(less present value of the tax liability in the future)

a) Rosenberg's approach is direct and reasonable. The
real value being calculated is the value of the pension shelter. The difference between
now/later is that taxes paid later are paid with money which has been sheltered in
the pension earning 12% interest, whereas taxes paid now are with after taxes and
unsheltered funds. The credit back in this instance is a present value which would be
the equivalent of the entire tax liability paid in the future with sheltered dollars.

b) Future tax liability depends on the interest rate.
Current Federal and State totals 40%, while a future rate of at least 45% is more
probable. The amount taxable in the future would would be $188,400, as follows:
Loans totalled $315,000, less $76,600 repaid from volunteer account, less $50,000
excludable without penalties = $188,400. At 45% the future taxes would be $84,780,
which would be reduced to present value for credit against the $215,861.70 total .

2. Loss of contributions to volunteer account

These damages calculate the personal loss of sheltered
dollars in the pension fund by the need under the circumstances for Shofer to repay
the loans to the extent of his available cash and credit. $76,600.00 of those funds
were transferred from Shofer's own post-tax contributions to his voluntary plan,
effectively losing the shelter for those funds. The loss to Shofer was calculated by
Rosenberg in the chart attached in the amount of:

$1, 823,018.00

3. Income taxes due on unpaid loan interest

In the absence of adequate advice concerning procedure,
interest which was allowed to accrue on loans taken was separately charged to Shofer
as additional income with tax assessed in the amount of::

$51,831.00

4. Loss of opportunity to refinance St. Thomas property:

The loans were used in part to purchase this property,
which became encumbered by the very nature of the loans. Tax liens against Shofer
and lost credit precluded him from refinancing the 13% to at least 9% available in
1988. As of 12/20/93 the difference between the present mortgage principle
($153,411.72) and the principle at 9% ($118,887.02) is:

46,532.10

¥G2—




cc: R. Shofer

5.

7.

Tax attorney Allen Schwait represents Shofer regarding this tax

liability which arose from the 1988 tax audit triggered by the amended returns. Mr.
Schwait's professional fees in this regard would be added to the category below.

Profesional fees

a) Grabush $17,596.60
b) Giampetro $29,316.25
c) Schwait

d) Hack $1,435.00

Other Economic damages

These damages fall in two categories: loss of salary and a negative

net worth of Shofer's corporate stock as a result of a lost credit line and tax liens.
Shofer was unable to draw salary in 1991 and 1992 and has calculated the damage
to his holdings in Crown Motors based on actual sales history and a distinct decline
in inventory from circumstances which accrued in 1988 and thereafter. Losses are
calculated through 1992.

$400,000.00

$1,929.471.00

a) Salary

b) Capitol loss

Total damages stated above:

4 1.4

Sincerely,

= Wl

Thomas H. Bormhorst
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Deposition of THEODORE M. ROSENBERG, A Witness,
called for oral examination by counsel for the Defendant,
Stuart Hack, taken at the law offices of Bernstein,
Sakellaris, Ward & Truhe, Suite 1622, The World Trade Center,
before Henny Hunter Gerard, Notary Public, beginning at 10:40
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THOMAS H. BORNHORST, ESQ., on behalf of the
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Defendant, Stuart Hack.

MARK A. GILDAY, ESQ., on behalf of the
Defendant, Grabush, Newman.
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Henny Hunter Gerard, RPR-CM
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(410) 539-6398
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- quantity of what could have been a damage. I will agree with
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some but you did not think you could help him on others?

A Yes.

Q At this point you do not specifically recall what
those others damages were?

A I recalled one of them, his failure to refinance a
mortgage on a piece of property, and I just said there is just
no way on earth I can quantify that to what you would have

had, I can’t do both sides of it. I can’t come up with a

him that in fact if in the situation with all the tax liens
outstanding, that is a real damage, but it is not something
that I can deal with and I can quantify.

Q Why not?

MS. TRUHE: Why not?

A I don’t know what rate he could have gotten. I
can’t match it against anything. There are all kinds of
damages which are real that you can’t always figure out what
they are. And I can’t do everything.

MS; TRUHE: What were the unknowns associated
with having to figure that out? You said the interest rate

being one?

RIGGLEMAN, TURK & NELSON
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A The interest rate, it is not even in the United
States. The exact date he would have refinanced, what other
credit situations that I can’t figure, but, you know, I know
in fact that probably there was in fact a cost, but I can’t
tell him how much it was.

Q (By Mr. Gilday) And that is because there are too
many unknown variables?

A Maybe somebody else can deal with them.

Q Do you know who that person would be? You are the
numbers guy here.

A I am the numbers gquy. But sometimes I have to say
I just don’t know the answer to this, and I can’t, you know, I
can’t answer everything. I have got to stick to what I think
I understand.

Q Let me take a look at some other areas of damages
and ask you if you recall him discussing these with you. We
have already discussed the taxes, penalty and interest and the
loss of contributions to his voluntary account.

Do you recall Mr. Shofer discussing with you any
losses that he believed or any damages that he believed he

suffered as a result of income taxes that were due on unpaid

RIGGLEMAN, TURK & NELSON
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A Or it simply can’t be done. And in some of these
things it is just a matter of guessing, it is just going to be]
more work than they are really going to want done or there is
something they have to handle themselves. They don’t need me.

Q You also testified Dick Shofer provided you with

some numbers that he had run but you did not use then,

correct?
A Correct.
Q Do you recall whether those numbers were generally

higher or lower than the numbers you ran?

A Generally lower.

Q You also referred on several occasions that he was
forced to take these loans.

What do you mean by that?

A Forced to take this action. While he obviously
felt, and I think he made this, I guess you could get his
statement on it, but, I mean --

Q Based upon his conversations with you.

A Based upon conversations with me he obviously felt
if he didn’t convert this at the time, he felt that if he

didn’t convert this, that the IRS was going to come and shut

RIGGLEMAN, TURK & NELSON
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RICHARD SHOFER * IN THE
Plaintiff ~*  CIRCUIT COURT
v. * FOR
'~ THE STUART HACK CO,, et al. . BALTIMORE CITY
Defendants * CASE No. 88102069 / CL79993
* * * * * * * * * * *

CONSENT MOTION FOR AN ENLARGEMENT OF TIME
AND LEAVE TO FILE PLAINTIFF'S RESPONSE TO DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT (OR PARTIAL SUMMARY JUDGMENT
AS TO PLAINTIFF'S DAMAGES)

The Plaintiff and the parties, through counsel, respectfully request the court to
allow an enlargement of time for the filing of Plaintiff's Response to Defendant's Motion for

Summary Judgment or Partial Summary Judgment as to Plaintiff's Damages, stating for cause:

1. Plaintiff's Motion for Judgment was filed on or about February 23, 1994,
Plaintiff's Response due on or before March 10, 1994.

2, Plaintiff's Motion was delivered by the postal service to Plaintiff 's counsel
on March 3, 1994 greatly shortening the Plaintiff's time to prepare a reasonable Response in due

course under the Rules.

3. For such cause Plaintiff seeks an enlargement of time until March 16, 1994

to file his Response to Defendant's motion .

B e i L it
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RICHARD SHOFER * IN THE
Plaintiff * CIRCUIT COURT
v. E FOR
THE STUART HACK CO., et él. * BALTIMORE CITY
Defendants * CASE No. 88102069 / CL79993
* * * * * * * * * * *
ORDER

This Court, having considered the Consent Motion of the parties seeking an
enlargement of time for filing of Plaintiff's Response to Defendant's Motion for Summary
Judgment / Partial Summary Judgment as to Damages, and cause for such action being presented,
itisthis __ dayof , 1994,

ORDERED: that Plaintiff 's Response to the motion of the Defendant shall be due

on or before March 16, 1994,

Judge




4, The parties anticipate that this request will not delay the scheduling of any
hearing which may be set concerning Defendant's motion , or otherwise adversely affect the trial
schedule of this case, now set for May 23, 1994. |

WHEREFORE, the Plaintiff and the parties, by counsel, respectfully request leave
of the Court to enlarge the time under the Rules, until March 16, 1994, for filing of Plaintiff's
Response to Defendant's Motion for Summary Judgment / Partial Summary Judgment as to

Damages, a proposed Order attached hereto.

Respectfully submitted:

Lfmm ST , ////fw}% oo (HLD

-~

Thomas H. Bornhorst Janet M. Truhe

2236 Southland Rd. [formerly BERNSTEIN, SAKELLARIS,
Baltimore, MD 21207 " WARD & TRUHE] newly:

(410) 298-2265 WARD, JANOFSKY & TRUHE
Attorney for Plaintiff 210 W. Pennsylvania Ave., Suite 505

Towson, MD 21204

(410) 321-4890

Attorney for Defendant Stuart Hack and
The Stuart Hack Co.

[l N é@/«/ﬁ)

Mark A. Gilday

JORDAN, COYNE & SAVITS

1030 15th St., NW

Washington, DC 20005

(202) 371-1800

Attorney for Defendant Grabush Newman
& Co.

CERTIFICATE OF SERVICE

7%
I HEREBY CERTIFY that on this /£ day of March, 1994, that a copy of the

foregoing Consent Motion and proposed Order was mailed first class, postage prepaid, to Janet
M. Truhe, Esq., WARD, JANOFSKY & TRUHE, 210 W. Pennsylvania Ave., Suite 505,
Towson, MD 21204 and Mark A. Gilday, JORDAN, COYNE & SAVITS, 1030 15th St., NW,

Washington, DC 20005.

2. omas H. Bornhorst
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THE STUART HACK CO,, et al. * BALTIMORE CITY
Defendants * CASE No. 88102069 / CL79993
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PLAINTIFF'S OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT OR PARTIAL SUMMARY JUDGMENT AS TO PLAINTIFF'S DAMAGES

Background In Brief

Defendants Stuart Hack and the Stuart Hack Co. (hereafter the "Defendant") have
filed the instant motion seeking the following relief in the alternative:
a) Summary judgment on jurisdictional grounds, seeking
reconsideration of a Court of Appeals decision on point in this particular case.
b) Additional partial summary judgment on selected items of plaintiff's
damages.
The plaintiff finds no need to recite again the procedural history in this case set
forth in the Defendants Memorandum, which raises the following issues in turn.

Issues and Argument

ISSUE 1.

DOES THE 1993 DECISION OF THE SUPREME COURT IN MERTENS et al
v. HEWITT ASSOCIATES PROVIDE NEW JURISDICTIONAL GROUNDS
FOR DISMISSAL OF PLAINTIFF'S STATE CLAIMS?

Argument:  Plaintiff asserts that the Mertins decision (508 US _, 124 L.Ed 2d

161, 113 S.Ct 2063 [1993] ), is singularly inappropriate to the Defendant's case for summary

nh
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judgment on jurisdictional grounds. The misleading use offered by the Defendant is clarified by

the U.S. Circuit Court of Appeals in the same case, Mertens v. Hewitt Associates, 948 F.2d 607

(Sth Cir. 1991). That opinion reflects that following the district court dismissal of both ERISA
and pendent California state claims in professional malpractice, the 9th Circuit agreed with the
trial court as to the ERISA claims. In general, it held that the actuary in this case did not function
as an ERISA-defined fiduciary and could not, therefore, become liable for claims made under
ERISA, a decision further upheld by the Supreme Court. While the Defendant was accurate in
this regard, Defendant fails to inform this Court that the 9th Circuit upheld the state claim in
Mertens, an issue which was not appealed to the Supreme Court or considered by it in the
decision.

The district court's dismissal of the state claim in Mertens was not based on
jurisdictional grounds under ERISA, but rather on the district court's interpretation of the
California statute of limitations. The Circuit Court of Appeals stated: "We affirm the district

court's dismissal of the ERISA-based claims, but reverse its dismissal of the pendent state law

claim.. " (948 F.2d at 608), ....... "a professional malpractice claim under California law'.'(at 609)

(all underline added). The Mertens case adds its weight to, not against, the viability of state
claims for professional negligence in the case of ERISA plan service providers who do not
otherwise qualify as ERISA fiduciaries.

As it bears on plaintiff's opposition hereinafter, a relevant distinction is made in the
majority opinion of Justice Scalia in Mertens concerning the difference between duties which are

set forth in ERISA and the threshhold term "fiduciary” as it bears on ERISA preemption. In




rebuttal to the dissent's "certitude" that "the statute clearly does not bar such a suit," Justice

Scalia rejoins: (footnote 5., 124 L.Ed 2d at 169)

That, of course, is not the issue. The issue is whether the statute
affirmatively authorizes such a suit....A similar duty (not to assist in the fiduciary's breach) is set
forth in ERISA; but as we have noted, only some common-law "nonfiduciaries" are made subject
to it, namely, those who fall within ERISA's artificial definition of "fiduciary." (underline added).

The distinction made above by the Supreme Court is highly relevant to the instant
case on grounds other than the jurisdictional issue it implies and addresses elsewhere. There is
no question that the ERISA preemption provisions "are deliberately expansive, and designed 'to
establish pension plan regulation as exclusively a federal concern' " (Def. Memorandum, p.10,
with cites). But the requirements of ERISA preemption is now a notably different matter than the
required use of ERISA for definitions and professional standards which also regulate the conduct
of non-fiduciary service providers.

Mertens helps to clarifiy the difference between the "duties" imposed by ERISA

(that is, those provisions which establish standards of conduct concerning pensions) by

distinguishing such duties from the more limited scope of ERISA-mandated claims and
preemption. It is much more clear in 1994 that plaintiff's case is not a suit concerning " pension
plan regulation ." Plaintiff does not seek enforcement of any pension benefit or any pension plan
provision. However, ERISA is still relevant to the instant case, especially as one essential
measure of the standards of knowledge and practice which bear on Defendant's professional
conduct and service in regards to the ill-advised loans made by plaintiff against his personal
account when plaintiff was a pension trustee with a majority interest in the Catalina Enterprises

pension fund.
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In the absence of authority or applicable argument being presented by the

Defendant, plaintiff urges that Defendant's Motion for Summary Judgment be denied.

ISSUE 2

. CAN THE PRIOR RULING OF THE COURT OF APPEALS AS TO EXCISE TAXES
FOR PROHIBITED TRANSACTIONS SUPPORT FURTHER CLAIMS ASSERTED UNDER
THE THIRD AMENDED COMPLAINT FOR SUCH DAMAGES?

Argument:  With full and due regard for the prior rulings in this case, counsel
nonetheless believes with sincerely that the position cited below is meritorious in arguing further
against the opinion of the Court of Appeals on the issue of excise taxes and prohibited
transactions and woﬁld not otherwise seek reconsideration.

First, the issue as restated above in fact has not, in true essence, been decided
prior to this motion. When the Court of Appeals decision is read in its entirety, it is clear that
scant attention was given to the so-called 'contingent liabilities' which included excise tax damages
arising from the same conduct and giving rise to other tax liabilities. Those damages were not
assessed at that time by DOL and were not quantified prior to a notice from the Department of
Labor dated January 8, 1993 attached as Exhibit #1.

In Shofer v. Hack Co, 595 A.2d 1078, 1087 (Md. 1991) the court simply used a

statement by plaintiff's counsel in oral argument as "a concession limiting the scope of the
damages claimed in Counts 1 and II so as to exclude the three above-described 'contingent
liabilities."" The court strangely refers to former counsel's statement that "if the Court reads

Counts I and II, there is no mention of prohibited transactions", which is factually inaccurate by

the language of the Second Amended Complaint , and as further implied directly in the courts
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own remarks preceeding in part V(B) of the decision. The court refers with particularity to

allegations (from Facts Common to All Counts) that incorporated by reference into Counts I and

II (by paragraphs 17 and 22 in the second amended complaint itself) that Shofer's borrowings
"also constitued prohibited transactions... and risk of additional liabilities as a result of these
transactions."(from paragraph 13.) In addition but not so noted by the court, paragraph 12 of
the same complaint literally mentions excise taxes as well, further confusing greatly the procedural
intentions of the Court of Appeals in this instance.

The extent of such excise tax damages is evidence in the proposed determination
of the U.S. Labor Department (that plaintiff's loans were deemed prohibited transactions subject
to certain quantified excise taxes) published by notice dated January 8, 1993 (attached as Exhibit
#2.). Current communications with the Department of Labor suggest that its final assessment of
plaintiff's excise tax liability will occur in the immediate future and prior to the trial of this case in
May 1994. Under Section 4975 (b) of the Internal Revenue Code, and at the time of such
assessment by the Labor Department, there will also accrue to this plaintiff a 100% penalty, with
total excise tax exposure at the present in the vicinity of $400,000.00.

Subsequent to the opinion of the Court of Appeals, plaintiff has filed a Third

Amended Complaint with recitals throughout concerning prohibited transactions and excise tax

damages, e.g., paragraphs 11, 12, 15 (by reference), 18, 19, 20 (by reference) and 23, including
such language in all counts. The enlarged damage statements in the Third Amended Complaint
flow directly from the same allegations of fact and claims for expanded and accumulating tax

liabilities which have appeared in this case from the outset. Counsel cannot identify any principles

of law represented by the prior ruling of the Court of Appeals ( or as may apply through the
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Maryland Rules of Procedure) which preclude this plaintiff from proceeding further on his claim

for excise tax damages at this juncture.

Counsel believes that the substance of Defendant's real position as to excise tax

damages in this case may appear in Defendant's Eighth Defense in answer to plaintiff's Third

Amended Complaint. It asserts "(t)hat Plaintiff is not entitled to recover any damages arising out
of excise taxes, prohibited transactions, or disqualification because these are pre-empted and
governed exclusively by federal law pursuant to (ERISA)."

Plaintiff strongly opposes this position because it presumes case law which has not

been produced. The Court of Appeals did not adopt that position when, apparently on grounds of

a factual mistatement by counsel rather than a clear concession of law, presumed excise taxes to
be out of this case. Nor do cases such as Mertens support such a result. If Mertens helps the

court concerning this issue, such guidance would come from recognizing its narrowed application

of ERISA preemption and the supporting distinction between ERISA subject matter jurisdiction
on the one hand and ERISA subject matter in general on the other (counsel's characterization).
The simple view of the instant case is that plaintiff Shofer simply asserts that

Defendant's professional advice triggered massive and unanticipated tax liabilities because ERISA

standards were completely discounted in the relevant advice. There is no functional distinction

between using ERISA to define the income tax liability of the plaintiff and using ERISA to define

the nature and extent of plaintiff's excise tax liability when both liabilities flow directly from the

same events and neither involves claims against an ERISA fiduciary for plan benefits.
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For all reasons cited above, the plaintiff urges this Court to hold that evidence
may be introduced at trial concerning excise tax damages and that such damages are not

precluded as a matter of law in this case.

ISSUE 3.

AS A MATTER OF LAW, IS PLAINTIFF PRECLUDED FROM
INTRODUCING EVIDENCE AT TRIAL CONCERNING ADDITIONAL INCOME TAXES
LEVED AGAINST HIM FOR FAILURE TO FOLLOW PROPER PROCEDURES FOR
BORROWING FROM THE PLAN.

Argument: The nature and extent of the Defendant's professional
responsibilities in this case will be determined by expert testamony as well as other testamony and
evidence on the basis of which a trial court must first reach determinations of fact concerning the
nature and extent of Defendant's professional duties and liability under the circumstances. Simply
the recitation of this issue of itself seems to make clear on its face that summary judgment is
inappropriate under to the circumstances. Whatever license plaintiff assumed rightly or wrongly
from time to time in the loan process cannot be fairly considered without a full presentation of the
plaintiff's case and the very process in question relates this issue directly to the loan presumptions.
Plaintiff's mindset under the circumstances is a pendant issue rather than a threshhold one, and it
would seem highly inappropriate to isolate this issue as a matter of law by the use of summary
judgment.

In general, Defendant's Memorandum goes to great lengths to introduce arguments
in mitigation of the Defendant's fundamental liability in this case in spite of the fact that there is no
relevant motion pending on the liability issue itself. The matter of liability in this case clearly

raises disputes of fact for the trier of fact, and the Defendant does not argue otherwise.
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ISSUE 4

IS PLAINTIFF PRECLUDED AS A MATTER OF LAW FROM
INTRODUCING EVIDENCE THAT LOAN-GENERATED TAX LIENS AND RELATED
CREDIT LOSS PREVENTED FAVORABLE REFINANCING ON HIS SECOND HOME IN
ST. THOMAS AND OCCASIONED OTHER ECONOMIC DAMAGES, INCLUDING LOST
SALARY, AND LOST PROFITS

Argument While incorporating other arguments above herein, Plaintiff also
refers to Defendant's Memorandum, p. 23, at the bottom of which it states: " ...Mr.. Shofer in the
instant case would have this Court hold that his loss arising from his inability to refinance property
in 1988 was proximately caused by the tax liens....(etc)." This opposition to Defendant's motion
does not ask the Court to so hold as Defendant argues, since any such holding would be highly
inappropriate as it concerns a disposition of summary judgment prior to trial on merits. Plaintiff

simply argues that the presentation of such damages at trial is not precluded by operation of law

where the most recognizable and fundamental effect of Defendant's negligence was to redefine the
nature and extent of plaintiff's income and financial assets.

The plaintiff lost assets which he had previously gained because pension funds,
which previously represented one class of enjoyment and priviledge to the plaintiff, by the nature
of Hack's advice suddenly and unexpectedly became liabilities at the other extreme, without the
ability of the plaintiff to control the difference because of the sheer weight of his new financial
responsibilities, only part of which is represented by enormous debt in the guise of federal taxes,
and additionally by the related burdens of tax liens and loss of personal credit. Those burdens
have enlarged proportionally and measurably through the years as the Defendant has charted his
course in this litigation in resistance to satisfying plaintiff's claims, and the Defendant should have

no arguments of shock as to the extent of plaintiff's personal pecuniary losses at this date.




Defendant's arguments based on deposition statements of plaintiff's actuarial
expert, Mr. Rosenberg, are quite misleading. In questioning Mr. Rosenberg on p. 82 (Defendant
Exhibit G), he states at lines 10 and 11 that ...."with all the tax liens outstanding, that is real
damage....." When Mr. Rosenberg states, immediate following , ....." but it is not something that
I can deal with and I can quanitfy" he was responding directly to counsel's questions on the basis

of not having been engaged by the plaintiff as an expert to do any research or to prepare any

numbers for for purposes of this issue in the case.

The additional responses by Mr. Rosenberg in lines 15 - 18 concerning ignorance
of any appropriate (finance) rate means that he is unable to run numbers, which is his limited
specialty, stated thus on p. 26 (Exhibit #3): In response to a question concerning any opinion he

might hold on malpractice in this case: "....I do not pretend to be an expert on pension law. I
work with time values and money, and not with the pension law." Likewise, Mr. Rosenberg is not
a homeowner in St. Thomas or a professional who would have reason to know about such finance
rates under the circumstances. Even his prior statement connecting tax liens to "real damages"
can hardly be argued by the plaintiff himself as admissible evidence of an actual financial loss. Mr.

Rosenberg simply seems to be saying that there would be a finite value assignable to the loss.

Myerberg, Sawyer & Rue, P.A. v. Agee, 51 Md. App. 711, 466 A.2d 69 (1982),

involved a breach of contract action for certification of a title that was not marketable. The trial
judge permitted the jury, in assessing damages to consider : 1. Economic loss occasioned by
increased costs of construction and financing; 2. Attorney's fees expended to establish access
to the property, 3.  Capital gains taxes paid for failure to purchase another property within the

time limitations prscribed by law, and 4. The amount of earned hazard insurance premium the
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appellees were required to purchase by the lending institution (466 A.2d 73). Appellants argued
therein that "The extent of the increased costs of construction and financing were not forseeable
to the appellants, and, thus, appellants are not liable in contract for these damages." The court
replied thus: "The appellants acknowledge that they were cognizant of a fluctuating economy. In
light of such instability, any competent counsel should anticipate that the slightest fault in so
delicate an economic balance would cause a tremor, if not a quake, which could result in a sudden
rise in the inflation rate, or even a recessionary reversal. Considering the almost annual increases
and pressures to increase allowable interest rates which may be empirically noted during the last
decade, it is with some ill-grace that appellant argues that amy attorney, even one of his
experience and education, should not, as a matter of law, be charged with the forseeability of the
legislative interest increase permitted in 1979." After further noting appellants special knowledge
concerning the subject matter, the court continued:

"But such exceptional perception is not really relevant to the test of forseeability
when applied to an attorney who is relied upon by a layman to protect his investment from pitfalls
which are not readily apparent to those in foreign fields of endeavor. Under the circumstances of

this case, the trend was admitedly apparent and.....we certainly decline to hold as a matter of law

that such damages were unforseeable." Shofer claims that the "trend" in the present case was

closer to certitude, because the plaintiff was especially positioned and cloaked with apparent

recognition of the taxation effect of pension loans by a pension fiduciary who would also become,

thereby, a "disqualified person" subject to prohibited transaction taxes and penalties.

Counsel for plaintiff argues that Defendant's particular advice to this plaintiff can

be equated to an attorney advising his client that there is no statute of limitations on personal
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injury claims in the State of Maryland. Defendant's advice in this case to plaintiff was not simply
careless, like missing a statute of limitations or transposing some accounting figures. Defendant's
advice to the plaintiff was affirmatively published by him, by the author and administrator of a
pension plan to the pension trustee and principle shareholder, an opinion inexcapably holding out
the weight of Defendant's expertise. Without, however, regard to the truth or non-truth of its
content in this instance. While plaintiff was charged for his research in this instance (Exhibit #3)
as expected, the tax consequences alone suggest the work was not done. Unfortunately punitive
damages are not yet available for such wanton professional recklessness in Maryland.

Also not incidentally, defendant is a lisenced attorney in the state of Maryland,
concertedly applying himself in the pension field as an acknowledged and published expert. For
some sense of the discrepancy in this case between the fundamental facts and Defendant's claims
of shock and innocence at the full, direct, and continuing effect of the loan events, plaintiff refers
the court to a volume written and published by the defendant: Stuart Hack, J.D., CL.U,

Retirement Planning for Professionals, John Wiley & Sons, 1988.

The Defendant's book contains the following ERISA matters discussed in separate

sections with subsections: 14.1: Prohibited Transactions;, 14.2 Fiduciary Responsibility: 14.3

Reporting and Disclosure requirements; 14.4 Role of Professional Advisers and 14.5 Other

Excise Taxes. Presumably the Defendant also knew about such matters in 1984, 1985, and 1986
when plaintiff's loans were made. The Defendant was not simply a specialized administrative
clerk in this case as the defense implies. It even appears to fall well within the realm of ordinary
knowledge in the business community, if not at large, that pensions are a tax-shelter device by

nature, by design, and by the allowances of the formative ERISA and IRS regulations.
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It should be for a trial court hearing the merits in this case to decide which facts
and which damages are forseeable flow from the events in this case and to what degree. Mr.
Hack himself appeared highly concerned when the suggested tax consequences were raised to his
attention by accounts Grabush Newman and the plaintiff. See Exhibit #4, where the Defendant
responds by letter to plaintiff's letter of concern also attached as Exhibit #5.

For purposes of the instant motion, plaintiff urges the Court to find that the
Defendant_has not met the burden of showing or argument that the most favorable inferences
concerning the plaintiff's case should preclude plaintiff's from presenting his damage claims to the

court in this case as a matter of law.

Respect ubmitted

/. e

Thomas H. Bornhorst
2236 Southland Rd.
Baltimore, MD 21207
(410) 298-2265
Attorney for Plaintiff

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this Zé Tily of March, 1994, a copy of the
aforegoing Opposition to Defendant's Motion for Summary Judgment with exhibits was mailed
first class, postage prepaid, to Janet M. Truhe, Esq., WARD, JANOFSKY & TRUHE, 210 W.
Pennsylvania Ave., Suite 505, Towson, MD 21204, and to Mark A. Gilday, Esq., JORDAN,
COYNE, SAVITS & LOPATA, 1030 15th St., N.W., Suite 500, Washington, DC 20005,

—Z o o —

Thomas H. Bornhorst
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Atf:orncy at Law ," E 1\"'—0 can
9936 Southland Rd., Baltimore, Md ZIB0F! | 1::1:11,3 e
(410) 298-2265 BALTICR &
A M 7
State and Federal Trial Practice 9“‘ Hﬁarylanf Bl?ﬁncf of Columbia
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March 17, 1994

Clerk of the Court
Circuit Court of Maryland for Baltimore City

111 North Calvert St.

Room 462 > 79 Q?j
Baltimore, MD 21202 5 B/J Q ﬂéq C’

Re: Sl{ V/ /L{Z‘A/L

‘ Case No. 9328568

Dear Clerk:

Your kind attention to the following is requested:
1. Please file the attached exhibits which were separated from

Plaintiff's Opposition to Defendant's Motion for Summary Judgment or Partial
Summary Judgment as to Plaintiff's Damages, filed 3/16/94

Thomas H. Bornhorst
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(SHOFER V. THE STUART HACK CO. 88102069 / CL 79993)

Re Pleading: Plaintiff's Opposition to Defendant's Motion for Summary Judgment |

or Partial Summary Judgment as to Plaintiff's Damages

Pleading page reference:

. Exhibit Identification:

No. of exhibit pages:

Additional exhibit notes:

EXHIBIT# 1

4.

January 8, 1993 IRS Notice to Plaintiff | first notice of
excise tax assessment

(10)

1. ERRATA - Plaintiff's reference pleading (p.4) states
this as a Department of Labor publication in error.

2. ADDITIONAL PAGE attached to this exhibit is a related
IRS notice dated September 8, 1993 holding in abeyance
the effects of further tax processes pending outcome of
Department of Labor investigation (findings on excise tax).
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N

s

a

Form 5438
(Rey. January 1990}

i ' Department of the Treasury — Inter

Report of Examination — Excise Taxes on Employee Plans \
(Undar Sections 4971, 4972, 4973(a)(2}, 4975, 4979 and 4980 of the Interns! Revenue Code)

enue Service

Name and address of employer or disqualified person

FicHARD  Spvrer
206" ST, Dun 5775 Ko Ad

Bmrimaee, P 4, 4.9

Name and address of plan

OpTrnG ENTER PRISES, INT.
5006 L1852TY /7‘/;/@7‘75‘ AVE.

BALTimokE, IhD 97/2'07

pEWSIOIJ Ps

Plan number

001

Social security or employer identification number

29- 28 1048

Return form number

5330

Examiner’s name

Loer A. BrozeX

Net increase {or decrease) in tax

53 470 *

Person with whom examination changes were discussed

Title

P.0.4.

Nicwotss T, Grpmpeme

Examination Change ltems

Taxable Years Ended

Bbl2

g7 88/2

. Section 4975 - Prohibited transactions (/f more than one
transaction, use a code such as A, B, or C, and explain each
transaction in “Other information” below, or on an attach-

a. Corrected: (O Yes

ment)
e

b. Date Corrected:

c¢. Computation:

i

{i} Amount involved shown on return or as $
previouslyadjusted , .. ............... .. ...... o)
(ii) Total adjustments to amount involved
(Explain in “Other information”) . . .............. %, 7‘96’ /03/ 5/3 /5‘?: 500
{iii) Total amount involved, ascorrected . . ... .......... e, 785 /03, 573 /52 SUD
{iv) Initial tax liability, as corrected
(5% of line T{CMI) « v v e A4, 339 5,775 7, 624

2. Section 4971 - Accumulated funding deficiency

a. Corrected: O Yes ' O No

b. Date corrected:

¢. Computation:

(i} Accumulated funding deficiency shown on

return or as previously adjusted . . . ....... .. .. ...,

{ii) Total adjustments 1o accumuiated funding

deficiency (Explain in *’Other information”) .........

{iii}) Accumulated funding deficiency, as corrected

--------

(iv) Initial tax liability, as corrected (10% of line 2(c)(iii)
for plan years beginning after 12-31-88; 5% for multi-
e’n;p/o y}er plans or for plan ysars beginning before

-1-89.

................................

Cal. No. 425327

Form 5438 Page 1 {Rev. 1-90)




Examination Change items (Cont.)

&)le Years Ended

Blol2 g17/2 88/2

1. Section 4980 . Tax on Reversion of Qualified Plan Assets
to Employer

a. Date of Reversion:

b. Computation:

Reversion amount shown on return or as previously
adjusted

(i

..................................

[

{ii) Total adjustments to reversion amount

(iii) Total reversion, as corrected

(iv) Tax liability, as corrected (10% of line 3(b}(iii)
(15% for reversions occurring on or after Oct. 21, 1988,
pursusnt to plan terminations on or after Oct. 21, 1988) . .

.. Other Chapter 43 taxes:
- Section 4972
- Section 4973
- Section 4979

Corrected: [J Yes O No

b. Kind of tax:

. ¢. Computation:

{n

Non-deductible/Excess contributions shown on
return or as previously adjusted

(i) Total Adjustments to non-deductible/excess
contributions

...............................

(iii) Total non-deductible/excess contributions, as adjusted

(iv) Tax liability, as corrected

». Total initial tax liability, as corrected
© (Total of lines 1{c){iv), 2{c](iv}, 3(b)(iv]) and 4(c}(iv)}

.........

2339 5175 7 624

5. Total initial tax liability shown on return or as previously
T adjusted

.......................................

O O

iciency (/ncrease in initial tax) (Line 5 less line 6)

A 337 5175 7 624

"1, Overassessment (Decrease in initial tax)

(LinaBlessline5) . ... .. e uinsnenoneneenns
). Additional taxes under sections 4971(b) and 4975(b) ......... 4/& , 786 5% 728 [/f, vaf
/
" i0. .Penalties (Code section
(Explain in “Other information”) . .........c.uvuvunu.. / / /11 VZ L/{ ?’ 3‘ 57 7

. dther information (attach additional sheets, if necessary)

R Wmm/ Ces., Sc€ Foem 53/%

ser nmcm for (//rw OF wWinmAL ¢ 5eCard - LEVEL TAXES

4 DoEs JOT INTLUDE Pewm1ss on 100% 7AX Seoud) (N UVES D10

iner’s SIgnature

:;Pé? By ek

Key district

Brrimoee

Date

12-03-92

Agreement secured

O Yes o

CI R AT thAn man cas IR e

Form 5438 Psoe 2 (Rav. 1.90)
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Form 5438
{Rev, January 1990)

Department of the Trestury — |mev‘avonue Service

Report of Examination — Excise Taxes on Employee Plans
('Undar Sections 4971, 4972, 4973(a)(2), 4375, 4979 and 4980 of the Internal Revenue Cade)

s e e——

Name and address of employer or disqualified person

ficnaed  Shorek
276 sr. DuwsTAnS Koad

PATImore, 77D
2/3/2

Name and address of plan

CATILING ENTELPRISES T . /Oatlsm/ f
5006 (,/6%7/ /7’2:76#73 AvE.
,b’/*mma/;g 77D 21307

Plan number

- 00/

Social security or employer identification number

AIF -4 106

Return form number

5370

Examiner’'s name

Lon: A BrszeK

Net increase (or decrease) in tax

$53 1420 %

Person with whom examination changes were discussed

Title

P.o. A

N o hs T Grim PETRO

Examination Change Items

Taxable Years Ended

£912 40/2. G))2

.1. Section 4975 - Prohibited transactions (/f more than one

transaction, use a code such as A, B, or C, and explain sach
transaction in “Other information” below, or on an attach-
ment)

a. Corrected: (O Yes

XNO

b. Date Corrected:

c¢. Computation:

.

{il Amount involved shown on return or as $

previously adjlisted . .. ... e
O expiain i ~Othar lormation™ v oo oot 201,359 | 253,509 3/0, For
(iii} Total amount involved, as corrected . ... ... ........ A0/, 358 253 509 3/0,5807
) ot e MG+ /0,067 12,675 /S, Y0

2. Section 4971 - Accumulated funding deficiency

a. Corrected: ([ Yes- O No

b. Date corrected:

¢. Computation:

7

{i) Accumulated funding deficiency shown on

return or as previously adjusted , . .. ............ ..

(ii) Total adjustments to accumulated funding

deficiency fExplain in *“Other information”} .........

{iii) Accumulated funding deficiency, as corrected . .......

{iv) Initial tax liability, as corrected (10% of line 2{c){iii)
for plan years beginning after 12-31-88, 5% for multi-
eim/iéo yer plans or for plan years beginning before

-1-89.)

.................................

Cat. No. 425327

Form 5438 Pege 1 (Rav, 1
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Examination Changs Items (Cont.)

’ble Years Ended

4912 %12 3//2

. Section 4980 - Tax on Reversion of Qualified Plan Assets
to Emplover

3. Date of Reversion:

b. Computation:

77

Reversion amount shown on return or as previously

(i

adjusted . ... i e e s e e
{ii) Total adjustments to reversionamount ... ...........
(i11) Total reversion, ascorrected ... ... .. vvv v oo

{iv) Tax liability, as corrected (710% of /ine 3(b}iii)
(15% for reversions occurring on or after Oct. 21, 1988,
pursuant tc plan terminations on or after Oct. 21, 1988) . .

. Other Chapter 43 taxes:
- Section 4972
. Section 4973
- Section 4979

Corrected: O VYes 0O No

b. Kind of tax:

¢. Computation:

.

(i) Non-deductible/Excess contributions shown on

return or as previously adjusted . ., .. ... ...
{Ii) Total Adjustments to non-deductible/excess

CONEIBULIONS . v vt vttt i ettt v iv s o s e raseansons

(i#i) Total non-deductible/excess contributions, as adjusted

(iv) Tax liability, as corrected

.......................

. Total initial tax liability, as corrected
(Total of lines 1(c)(iv), 2(c}liv), 3(b)(iv}) and 4(c)(iv))

---------

/0,067 (12675 /5 5%0

. Tota! initial tax liability shown on return or as previously

BIUSTOA L . e e e e e e O 0 O
iciency (/ncrease in initial tax) (Line 5 lessline 6} . ........
_ /0,067 12,675 /S, 5%#0
., Overassessment (Decrease in initial tax)
fLineBlessline5) . ......... .. e eiinnneanans
. Additional taxes under sections 4971(b) and 4975(b) .........
s r sections (b} an {b) L,fy/ 957 52,/51 5‘7/377
" 0. Penalties (Code section '
(Explain in “Qther information”) . ... ... ... ..., C/jr 02 7 4{3 /0 % 3 52

“aither information (attach additional sheets, if nacessary)

 for /awnﬂy Cres.

SEE folm 5318

SeE ATRENED Fore amc. oF mimm & Scoup-Lever TRKES

A DoE2 ROT (NCLUDE Prm7ss ot [00% 1AX Sphin) 14 €S 2F/0

er’s sﬁaturg

Key district

8/“)1/71/7’10 LE

Date

12-03 92

Agreement secured

O Yes WNO

Cie O OAs Al sa A snas

Fnrm 5438 Pace 2 {Rev. 1.90)
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| Form 531 8

{Rev. August 1988)

Penalties for Failure to File Tax Return and Pay Tax

{Internal Revenue Code Sections 6651(a}1 and 6651(a)2)

Schedule Number
N

Name and Address of Taxpayer

KIicHARD SHoFew
26 7. Dursran/s KD,
BrLTImorRe, mMD

Kind of Tax
EXCISE

Taxpayer's identifying Num

R19- 8- 1062

Return Number

Date of Report

A/13/2 5330 J2-03-92
Computation of Penalties Tax Periods
{Penalty Chart on back) gé/z g /7/2 gg/z . 8 9/2
A. Tax shown on delinguent tax return ’71 339 575 7/ 624 /0, o067
B. Less: Timely tax payments and credits — —_ — ————
C. Tax subject to penalties 2,339 57 75" 7 624 /O/ 067
Number of months of failure to file tax return
. (it 5§ or more, write 5/} 5, 5_ 5- 5
E. Number of months of failure 10 pay tax
{if 50 or more, write 50) 5D 5-0 171 7 35
F. Percentage rate for failure to fiie tax return
(line D x 4.5%) AR5 225 AR5 P25
G, Percentage rate for failure to pay tax
Y liine £ x 0.5%) A5 25 3.5 }7-5
H. Penalty for failure to file tax return : RN
fline F x line C) 546 /164 /, 715 2,465
. Less payments and credits i — .
J. Total penalty for failure to file tax return
\ 536 164 1,715 2265
K. Penalty for tailure to pay tax
(line F x line C) 555 /, 294 7,792 l, 762
L. Less payments and credits
M. Total payment for failure to pay tax
Q" 5%5 ), 294 792 | 1702
N. Negligence Penalty
{Section 6653(a))
0. Total Penalties
fline J, plis M, plus N) 0,001 2458 3507 4027
Remarks:

/adﬁmas Crocucrred THAY a/%, JF THE L Quirsd FRm £330
HAs KT Bssd FArey & 70 sax NOT PAD - T#e FPEUALTIES

ConTINUE T8 ocrue,

Form D318 (Rev. 8-88)

{over)

Department of the Treasury — Internal Revenue Ser\

AY
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Form 531 8

(Rev, August 1988}

Penalties for Failure to File Tax Return and Pay Tax
(Internal Revenue Code Sections 6651(a)1 and 6651(a)2)}

Schedute Number
N

Name and Address of Taxpayer

K1cmrnd SHOFER
A6 7. DuNsTpws ).

Kind of Tax

EXYCISE

Taxpayer’'s Identifying Numt

A19-AP-/06%

Return Number

Date of Report

oRe, Mo
5/7‘7/7’7/0’) / 21212 £330 /2-&3’92 ,
Computation of Penalties Tax Periods
(Panaity Chart on back) 90/2 ?//,Z

A. Tax shown on delinquent tax return /3, L7545 /5 RY’le)
B. Less: Timely tax payments and credits — —_—
C. Tax subject to penalties /5?, G 7‘; /5 57/0
D. Number of months of failure to file tax return
' (it 5 or more, write 5) 5 5
E. Number of months of failure to pay tax
{if §0 or more, write 50) ,?3 //
F. Percentage rate for failure to file tax return
(line D x 4.5%) p?p? 5 A 5
G. Percentage rate for failure to pay tax
> lline € x 0.5%) 0.5 5.5
H. Penalty for failure to file tax return
{line F x line C) J,é)\g; 3,497
l.  Less payments and credits -
J. Total penalty for failure to file tax return
. : 5952 | 3,497
K. Penalty for failure to pay tax
(line F x line C) /., 45? 35?

L. Less payments and credits

. M. Total payment for failure to pay tax

. LS5 855
N. Negligence Penaity
{Section 6653(a))
0. Total Penalties
(line J, plus M, plus N) % 3/0 tf 352

Remarks:

/%Nﬁmes O CutATEDd  THEU
HS WeT
Do TINUE 7o ACARUE.

6/93. IF 7HE feureDd foam 5320

Bsen) Frep § THE TRX WOT D - THE feNMmTIES

Form 5318 (Rev. 8-88)

{over)

Department of the Treasury — Internal Revenus Servi




Form 870
(Rev. February 1986)

!epartment of the Treasury — Internal Revenue!rvice

Waiver of Restrictions on Assessment and Collection of Deficiency
in Tax and Acceptance of Overassessment

Date recelved by .
internsl Revenus Smom\

Names and address of taxpayers (Number, street, city or town, State, ZIP code)

R ¢cHATL D S170FER
2/6 ST. Dunsim/s RD.

BALT ImORE, ™MD A13/2

Sacial security or employer identificatior

number

H/19- 321068

Increase (Decrease) in Tax and Penalties

Tox yaer ondad T O i75(h) Penaitios [0S/ EI0)  LGSIGIEL
/2-31-5% s /339 s $ s 5326 s 5F5
/32-3/-87 s S /75 s s s 1,/6% s /294
/3-3)-FF s 7024 s s s )7/ s /792
/2-3-49 s /0 067 s $ s 4, 05 s /762
/3-3/-90 $ /3475 s s s 4 P52 s /4 Y5y

_ [R2-3)-7 s /5,540 |s 3/0,P07 |s s 3 497 s 455
.76’/7?18 s 53 420 |s 3/0,807 |s s /14,0/9 s /Y47

(For instructions, see back of form)

Consent to Assessment and Collection

| consent to the immediate assessment and collection of any deficiencies fincrease in tax and penalties) and accept
any overassessment (decrease in tax and penalties) shown above, plus any interest provided by law. | understand that
by signing this waiver, | will not be able to contest these years in the United States Tax Court, uniess additional
deficiencies are determined for these years.

Date

Signatures

Date

By

Title

Date

Form 870 (Rev. 2.




CATALINA ENTERFRIGES. INC.
MOMEY PURCHASE PLAN #001

"SCHEDULE A”

Period 1986 1987 1988 1989 1990 1991
1986 $2,339 $2.339  $2.339  $2.339  $2.339  $2,339
1987 2.836 2.8%6 2.836  2.836 2,836
1988 2,449 2,449 2,449 2,449
1989 . 2,443 2,443 2,442
1990 2.608 2,608
1991 2.865
4975(a) Tax $2,339 $5.175  $7.624  $10.067 $12.675 $15,540

Amounts I[nvolved:
\

198¢  §$4¢,785
1987 456,728
1988 $48,988&
1989 $48,55%
1990 §52,151

- 1991 $57.297

E3L0,807 (Total for 100% tax per 4%75(b))

NOTE: 1f the orphibited transactions are not corrected within the taxable
period, Sec. 4975(b) tax of $310,807 will apply.

cam g

e
5
=k

i

o mss.m




~—Internal Revenue Se’ce Department ,he Treasury

District 31 Hopkins Plaza, Baltimore, MD 21201
Director
. Name of Plan:
> JAK 81993 Catalina Enterprises, Inc. Pension
Richard Shofer Plan
216 St. Dunstans Road TIN/Plan Number: 219-28-1068
Baltimore, Maryland 21212 Form Number: 5330
Tax Period(s) Ended:12-31-86,12-31-87
12-31-88,12-31-89,12-31-90,12-31-91
Person to Contact: John F. Mossman
Telephone Number: (410) 962-1761
CERTIFIED MAIL In Reply Refer to: IRS-EP/EQ:T:JFM

Dear Sir or Madam:

We have enclosed a copy of our examination report explaining why we
belijeve an adjustment of your tax liability is necessary.

. 1f you accept our findings please sign and return the enclosed agreement
form within 30 days from the date of this letter. The copy is for your
records. If you also wish to make payment, the enclosed Publication 1020
contains the appropriate instructions,

. If you do not accept our findings, we recommend you request a hearing with
our office of Regional Director of Appeals. This request must be made
within 30 days from the date of this letter and must also be accompanied
by a written protest. If you request a hearing, we will forward your
protest to the Office of Regional Director of Appeals and they will
contact you to schedule an appointment. The enclosed Publication 1020
explains what your protest should contain. When you write, please provide
your daytime telephone number and the most convenient time for us to caltl
if we need to contact you,

If we do not hear from you within 30 days from the date of this letter, we
will close your case on the basis of the recommendation shown in the

examination report. If you have any questions, please contact the person
whose name and telephone number are shown above,

Thank you for your cooperation,

Sincerely yours,
Y & M(?m

H. J. Hightower
District Director

Enclosures:

Explanation - Form 886-A
Examination Report - Form 5438
Penalties - Form 5318
Agreement - Form 870
Publication 1020

Envelope




T .

Internal Revenue Service

Regional Counsel Mid-Atlantic Region

Catalina Enterprises, Inc.

5006 Liberty Heights Avenue
Baltimore, MD 21212

Attn: Richard Shofer, President

Dear Mr. Shofer:

telephone number are shown above.

cc: Nicholas J.

Giampetro, Esg.
Thomas H. Bornhorst, Esqg.

In re:

v7““
Assoc1ate
'l' )

N

Department of the Treasury

PHILADELPHIA APPEALS
600 Arch Street, Rm. 4454
Philadelphia, PR 19106

Persaon to Contact:
John C. Lancaster
Telephone Number:
(21357 597-2002
Refer Reply to:

A:PHI:JCL

Date: SEP 0§ 1993
Tax Year Ended:

1984, 1985, 1986, 1987,
1988, 1989, 1990 & 1991

Excise Tax

Please be advised that your case is being returned to the EP/EO
Division, Baltimore, Maryland for further consideration pending
the investigation by the Department of Labor.

If you have any guestions, please call the person whose name and

Sincerely yours,

hief, Appeals

3




(SHOFER V. THE STUART HACK CO. 88102069 / CL 79993)

Pleading: Plaintiff's Opposition to Defendant's Motion for Summary Judgment
or Partial Summary Judgment as to Plaintiff's Damages

EXHIBIT # 2
Pleading page reference: 5.
Exhibit Idenfication: None.
No of exhibit pages: ©)
Exhibit Note: This was an unintended duplication of Exhibit #1
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(SHOFER V. THE STUART HACK CO. 88102069 / CL 79993)

Pleading; Plaintiff's Opposition to Defendant's Motion for Summary Judgment
or Partial Summary Judgment as to Plaintiff's Damages

EXHIBIT # 3
Pleading page reference: 9.
. Exhibit Idenfication: Rosenberg deposition, 11/23/93, p. 26
No. of exhibit pages: 2)

Exhibit Note:
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RICHARD SHOFER : IN THE
Plaintiff : CIRCUIT COURT
vs. : FOR
THE STUART HACK CO., et al. : BALTIMORE CITY
Defendants : Case No. 88102069/CL79993

Baltimore, Maryland
November 23, 1993
Deposition of THEODORE M. ROSENBERG, A Witness,
called for oral examination by counsel for the Defendant,
Stuart Hack, taken at the law offices of Bernstein,
Sakellaris, Ward & Truhe, Suite 1622, The World Trade Center,
before Henny Hunter Gerard, Notary Public, beginning at 10:40
o’clock a.m.
APPEARANTCES

THOMAS H. BORNHORST, ESQ., on behalf of the
Plaintiff.

JANET M. TRUHE, ESQ., on behalf of the
Defendant, Stuart Hack.

MARK A. GILDAY, ESQ., on behalf of the
Defendant, Grabush, Newman.

Reported By:

Henny Hunter Gerard, RPR-CM
Riggleman, Turk & Nelson
(410) 539-6398

RIGGLEMAN, TURK & NELSON




10

11

12

13

14

15

16

17

18

19

20

21

® ®
issue concerning Mr. Hack’s alleged malpractice?

A Right.

Q Would that also be true with respect to any alleged
malpractice on the part of Grabush-Newman, the'accounting firm
who prepared Mr. Shofer’s tax returns?

A That is correct.

Q Are you familiar with the accounting firm of
Grabush-Newman?

A No, not at all.

Q Can you tell me anything else that Mr. Shofer
discussed with you during that initial telephone contact in
the Spring of 19937

A I mean, no, it was a rather short contact. We

basically set up an appointment to go further.

Q Did there come a time when you met with Mr. Shofer?
A Yes.

Q Was anyone else present?

A Mr. Bornhorst was present for part of the meeting,

I don’t remember whether we started and talked to him later,
and he was there.

Q Do you recall when you met?

RIGGLEMAN, TURK & NELSON
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(SHOFER V. THE STUART HACK CO. 88102069 / CL 79993)

Pleading: Plaintiff's Opposition to Defendant's Motion for Summary Judgment
or Partial Summary Judgment as to Plaintiff's Damages

EXHBIT# 4
Pleading page reference: 12.
Exhibit Identification: Plaintiff letter to Defendant dated March 12, 1987
No. of exhibit pages: 3)

Exhibit Note:




RigHARDO BHOrKR

FACAIDENY

CATALINA ENTERPRISES, INC.
S000 LIBERTY MEIBHTB AVENUK
BALTIMORE. MARYLAND 21207

. TELEPHONE . -
ARCA COOE (301) 468-3333

March 12, 1987

PERSONAL AND CONDFIODENTILAL

Stuart Hack

The Stuart Hack Io.
4623 Falls Rd. ‘
Baltimore, Md, 217090

Dear Stuart: .«
My accountants, Grabush, Newman & Co., have recently informed me
that I am subaect to income tax on a considerable amount of money

‘that I have borrowed from my pension fund voluntary contribution

account. They have informed me that loans in excess «of fifty ... ...
thousand dollars are taxable according to I.R.S. regula;ions.

Needless to say,this came as quite a disturbing revelation., I
presented Grabush Newman with the letter you had written me on:

-August 9, 1984, a copy of which I am enclosing. Despite what your .

.and possible audits.

letter states, they say I may owe a lot of money to Uncle Sam.

This news disturbed me to the extent that [ sought advise. from an g

independent pension attorney, Nicholas Giampetro. He only
confirmed that tax is due, )

At this time I envision among other things:

l.Federal and state income tax on approximately $200,000
resulting from loans from the voluntary account in excess of the
allowable fifty thousand dollars - all at the maximum personal
tax rate.

Z.Penalties and interest on these taxes going back to 1984 when
the first loan was made.

3.Amended personal income tax returns gOIng back to 1984., S
4.Additional penalties and interest for underestimating income
tax due based on the new amended returns,

5.A general I.R.S, audit of my personal, corporate, and pension
returns for several years, triggered by the amending of my: -
personal returns.

6.An unthinkable amount of time expended relating to this,matter

7. An even more unthinkable amount of money for accountantSwaand

lawyers related to the consequences of this matter and any. audits
that may occur.

8.A devastating loss to the future value of my voluntary: pension

W

-
L e

o

et




account as a result of these loans.

9.A general weakening of the soundness of the Pension Plan
effecting.not only me but, perhaps, other participants.

10.The appearance of a significant six figure personal tax
liability on my personal balance sheet, which would undoubtedly
undermine my auto business credit 11ne and relationship with my
pank as well as others,

1l.Possible Federal and State liens against both myself
personally and my business as a result of not being able :to pay -
this large and unexpected tax and penalty burden.

I was entitled to rely on your advice. 1 did, and now I am~1n a

jam. Relying on your advice I borrowed $200,000 in 84 more in 85
and still more in 86.

Although there could be even other, as yet unforseen

consequences’, you can well imagine that the nightmarish

possibilities above have moved me to seek additional 1ega1

advice. N

[t is my understanding from the advice that I have receivédfthat
I should be able to look to the Stuart Hack Co. for relief.

"1 am writing you now that the present situation is tlear to me to

enlist your aid in resolving this mess in a friendly way {f
possible.

Our relationship has spanned about fourteen years withoﬁfadL
negative word between us. I desire to keep it that way as:;much .as.

- passible.,

There is no doubt that based on the legal advice that I have been
forced to seek, that this matter w111 soon be brought to :the
atteption of your insurers. o

The question is - Can we communicate openly, attack thi§ A ST
unfortunate issue together, and resolve it with a mlnimum;of'.=~ '

expense and discomfort to us all (including your insurers),(’
are the lawyers going. to be the on]y winners, - '

At this time I desire that you present this matter to your
insurers quickly. Please g1ve this matter. your urgent attentj

insurers do the same,

Many of the potentially damaging events mentioned éarliéf%i
letter may be avoided {f we work together to resolve this,:
I have not got much time. Based on what I have now 1earn§d?{%hust
file an amended return soon for 84 and perhaps 85. 1 do not have
cash to pay with those amended returns.

Please write me, .and have your insurers write, stat1ng (as"H
done) your willingness and desire to expedite this matter f




pleasant manner,

As soon as you clarify you position to me regarding this matter

and as soon as your insurers state their position to me.l will

know how to proceed.

On the other hand, a Jack of timely
you desire to work this out,
fracture our relationship and force
to seek relief. Please do not allow
relationship with you, I want to do
the agonies of litigation.

Cordially, .
S ko

e

Richard Shofer

RS/ca

communication from you that
must realize, will both

me into the arms of attorneys
this to happen. Because of my
everything possible to avoid
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THE STUA) HACK COMPANY ®

Consultants & Actuaries

4623 Falls Road

Baltimore. Maryland 21209

(301) 366-8700

Washington D.C 470-7430 Wrlers Duect Dial No

April 8, 1987

‘

PERSONAL AND CONFIDENTIAL

Richard Shofer, President
Catalina Enterprises, Inc.
5000 Liberty Heights Avenue
Baltimore, Maryland 21207

Dear Dick:

This is in response to your letter dated March 12, 1987,
regarding loans you made from the retirement plan.

Your accountants raised the issue on the loans some time ago.
We did some research and concluded there was not a problem. I
have suggested to Ken Larash that he arrange a meeting with
you, him, the attorney you have hired and me to go over the
facts together. The best possible resolution is to be able to
conclude you do not have a problem. To conclude otherwise
could be very costly to all of the parties involved.

I recommend we meet with this positive goal in mind.

N

Cordially,
/!
Stuart Hack
SH/rbp
CC: Harvey Newman, CPA

Kenneth Larash, CPA
Alan Vandendriessche

=
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this Zé day of March, 1994, a copy of the
aforegoing Opposition to Defendant's Motion for Summary Judgment with exhibits was mailed
first class, postage prepaid, to Janet M. Truhe, Esq., WARD, JANOFSKY & TRUHE, 210 W.
Pennsylvania Ave., Suite 505, Towson, MD 21204, and to Mark A. Gilday, Esq., JORDAN,
COYNE, SAVITS & LOPATA, 1030 15th St., N.-W., Suite 500, Washington, D&-20005.

A ey

Thomas H. Bornhorst
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RICHARD SHOFER *  INTHE Y
Plaintiff *  CIRCUIT COURT MNAR 24 199,
v. *  FOR o Cou‘ngOl
THE STUART HACK CO., et al *  BALTIMORECITY = s |
Defendants *  CASE No. 88102069 / CL79993
* * * * * * * * * * *
ORDER

This Court, having considered the Consent Motion of the parties seeking an
enlargement of time for filing of Plaintiff's Response to Defendant's Motion for Summary
Judgment / Partial Summary Judgment as to Damages, and cause for such action being presented,
it is thisﬁ”a%l of 1{2&,:._—-12 > 1994,

ORDERED: that Plaintiff 's Response to the motion of the Defendant shall be due

on or before March 16, 1994,
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CiRe U"Jw‘%ED
0U
ALTiniG0LRT FoR
IN THE CIRCUIT &hwmmn ‘RA%?IMORE CITY, MARYLAND
RICHARD SHOFER, Clvi BIVIsz
Plaintiff, *
*
V. * Case No.: 88102069/CL79993
*
THE STUART HACK COMPANY, *
et al., *
*
Defendants. *
NOTICE OF WITHDRAWAL
‘ Clerk of the Court:

You will please withdraw the appearance of Mark A. Gilday as
attorney of record for the defendant Grabush, Newman & Co., P.A.
and enter the appearance of Jayson L. Spiegel of Jordan Coyne &
Savits as co-counsel with John Tremain May on behalf of defendant
Grabush, Newman & Co., P.A.

Please direct all future notices to the attention of
Jayson L. Spiegel.

. JORDAN COYNE & SAVITS

By Yv\o&ﬂQ_ ﬁk' hﬁkQ&{U\

Mark A. Gilday

33 Wood Lane

Rockville, Maryland 0
(301) 424-4161

JORDAN COYNE & SAVITS

Rockville, Maryland 20850
(301) 424-4161

.!:s Q. Qi




CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true copy of the foregoing
oA

Notice of Withdrawal was mailed, postage prepaid, this‘zl
day of March, 1994, to:

Janet M. Truhe, P.A.

Ward, Janofsky & Truhe, P.A.
Court Towers - Suite 505

210 W. Pennsylvania Avenue
Towson, Maryland 21204

Thomas H. Bornhorst, Esquire
' 2236 Southland Road
Baltimore, MD 21207

Shirlie N. Laake, Esquire
7th Floor

729 E. Pratt Street
Baltimore, Maryland 21202

Mark A. Gilday
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RICHARD SHOFER * IN THE CivIL DivISION

Plaintiff * CIRCUIT COURT
v. * FOR
THE STUART HACK CO., et al. * BALTIMORE CITY

Defendants * CASE NO.: 88102069/

CL79993
*

* *® * * * L * * * * * *

DEFENDANTS’ REPLY TO PLAINTIFF’'S OPPOSITION
TO DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
OR, IN THE ALTERNATIVE, PARTIAL SUMMARY
JUDGMENT AS TO PLAINTIFF’'S DAMAGES

Defendants, Stuart Hack and The Stuart Hack Company, by
their attorneys, Janet M. Truhe and Ward, Janofsky & Truhe,
P.A., file the following Reply to the Plaintiff’s Opposition
to Defendants’ Motion for Summary Judgment or, in the
Alternative, Partial Summary Judgmgnt as to Plaintiff’s
Damages. Because Defendants’ original motions were intended
to be a comprehensive presentation of the arguments
Defendants wished to make, the Reply here will be narrow in
scope and aimed solely at responding to the Plaintiff’s
relatively brief arguments in opposition.

SUMMARY JUDGMENT - ERISA PREEMPTION

Plaintiff’s Opposition to Defendants’ request that the
issue of ERISA pre-emption be revisited, is misleading in
its discussion of the pertinent case law and remarkable for
its admissions on the pre-emption issue. First, Plaintiff

misrepresents the Ninth Circuit’s holding in Mertens v.

SHOFER. PLE 74,




Hewitt Associates, 948 F.2d 607 (9th Cir. 1991), when he

states that the Court of Appeals upheld the Plaintiffs’
state law malpractice claim on jurisdictional grounds. See
Plaintiff’s Opposition at p. 2. The sole issue decided by
the Ninth Circuit with respect to the state law claim,
however, was whether there was a factual dispute over when
the Plaintiffs should have discovered Defendant’s alleged
wrongs for the purpose of triggering limitations. The Court
did not, as Plaintiff contends, even address, let alone
decide, the issue of whether the state law claim was pre-
empted under ERISA. This was an argument which was never
raised by any of the parties until the case reached the
Supreme Court. At that point, the argument that a state law
claim for non-fiduciary professional misconduct (like in the
instant case) would likely be pre-empted, was one used by
the Merteng Plaintiffs in favor of allowing such claims to
go forward in federal court under ERISA. Nevertheless, the
Supreme Court upheld the Ninth Circuit’s dismissal of the
Plaintiff’s federal ERISA claims and, in so doing, noted

with respect to the pre-emption issue:

even assuming (without deciding) that
petitioners are correct about the pre-
emption of previously available state-
court actions, vague notions of a
statute’s "basic purpose" are
nonetheless inadequate to overcome the
words of its text regarding the specific
issue under consideration. This is
especially true with legislation such as
ERISA, an enormously complex and
detailed statute that resolved
innumerable disputes between powerful
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competing interests - not all in favor
of potential plaintiffs.

Mertens v. Hewitt Associates, U.S. , 113 S.Ct.

2063 (1993) (emphasis added). Further, the dissenters in
Mertens pointed out that although the majority stopped just
short of actually deciding the pre-emption implications of
its holding:

it is difficult to imagine how any
common-law remedy for the harm alleged
here - participation in a breach of
fiduciary duty [by a non-fiduciary]
concerning an ERISA - governed plan -
could have gurvived enactment of ERISA’'s
"deliberately expansive" pre-emption

provision.

Id. at 5 £.2 (Slip Opinion). Thus, the Defendants’
discussion of the impact of the Mertens case on the pre-
emption issue here (set forth more fully in Defendants’
original motion), is fair and accurate.

Second, and most importantly, Plaintiff admits for the
first time in this case that the standards regarding
professional conduct set forth in the ERISA statute have
application to the case here. As Plaintiff states in his
Opposition:

ERISA is still relevant to the instant
case, especially as one essential
measure of the standards of knowledge
and practice which bear on Defendant’s
professional conduct and service in
regards to the ill-advised loans made by
plaintiff against his personal account
when plaintiff was a pension trustee

with a majority interest in the Catalina
Enterprises pension fund.
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Plaintiff’s Opposition at p. 3. Plaintiff is now conceding
the very same argument which Defendants made in Shofer I to
the Court of Appeals in favor of pre-emption. Attached
hereto is an excerpt from Defendants’ Brief on this point.
See Brief for Appellee Stuart Hack and The Stuart Hack
Company at pp. 11-16. Plaintiff’s admission in this regard
is an important one, and further underscores the necessity
for this Court to revisit the issue of pre-emption.
Plaintiff is acknowledging that the ERISA statute is an
"eggential measure of the standards of knowledge and
practice which bear on Defendant’s professional conduct and
gservice." Thus, an examination of ERISA’s provisions will
be required in order for this Court to decide the
Plaintiff’s liability and damage claims. This is the very
vice which the ERISA pre-emption provision set forth in 29
U.S.C. § 1144 (a) was designed to prevent by requiring such
cases to be litigated exclusively in the federal courts.
For these reasons and the reasons more fully set forth in
Defendants’ Motion for Summary Judgment on this issue,
Defendants request that Plaintiff’s Third Amended Complaint
be dismissed.

PARTIAL SUMMARY JUDGMENT AS TO CERTAIN DAMAGES

Defendants have also moved, in the alternative, for
partial summary judgment as to certain categories of

Plaintiff’s damages set forth below.

SHOFER. PLE '4' "




1. Excise taxes and prohibited transactions penalties

As part of his request for damages in this case,
Plaintiff admits in his Opposition that he is still seeking

recovery of excige taxes in the amount of $53,240.00' and

prohibited transaction penalties of $310,807.00.

Plaintiff’s Opposition at p.4. Both categories of damage
are unique in that they were assessed solely by virtue of
the fact that Plaintiff, as Trustee and a fiduciary to the
Plan, violated certain pension laws set forth in the ERISA
statute when he took money out of his pension in 1984, 1985
and 1986. It is undisputed that these damages never would
have accrued but for the fact that pension money was
involved.

It was for this, among other reasons, that Defendants
first argued pre-emption of the liability and damage claims
contained in Plaintiff’s Second Amended Complaint. As the
Court of Appeals in Shofer I recognized:

the respondents have argued that certain
features of this case make Shofer’s
claim, based on Maryland malpractice
law, related to the [P]lan. Our holding
in Part IV, supra, that the malpractice
claims in Counts I and II are not pre-
empted, denies pre-emptive effect to

those features, with one exception to be
discugsed in Part V(B), infra.

According to the Plaintiff’s Opposition, the precise amount of excise taxes
which Plaintiff owes was determined by the Department of Labor in

January of 1993. Plaintiff’s Opposition at p. 4. Nevertheless, Plaintiff sought
recovery of this specific category of damage in his Second Amended Complaint
which was dismissed by this Court on October 12, 1990 on the basis of ERISA
pre-emption.

SHOFER. PLE '5'
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Shofer v. The Stuart Hack Company, et al., 324 Md. 92, 109,

595 A.2d 1078 (1991) ("Shofer I"). In Part V(B), the Court
of Appeals stated that Defendants "urge pre-emption of the
[state law] malpractice claims because they attempt to
include, or preserve, contingent damages by way of
additional taxes that might be imposed by 26 U.S.C. § 4975
(1988), if the Internal Revenue Service were to rule that
the loans to Shofer were "prohibited transactions" as
therein defined." Id. at 110. The Court goes on to note
that "[i]ln answers to interrogatories requesting that the
damages be specified, Shofer included in his answer a
category headed "Contingent liabilities," which included:

" [d]lisqualification of [P]lan"; "[c]ost of ‘undoing’

prohibited transactionsg"; and "[elxcise tax on prohibited

transactions." Id. at 111 (emphasis added). The Court goes
on to state in its opinion that when confronted with these
three specific categories of damage and their obvious
relation to the Plan so as to warrant pre-emption,
Plaintiff’s counsel backed away from these claims and stated
that they were not in the Second Amended Complaint. Id.

The Court of Appeals then held: "We consider Shofer’s
counsel’s statement to be a concession limiting the scope of

the damages claimed in Counts I and IT so as to exclude the

three above-described "contingent liabilities." Id.

(emphasis added).
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The Court’s decision in Shofer I on these issues is the

law of this case and this Court is bound thereby. ee Kline

v. Kline, 93 Md.App. 696, 700, 614 A.2d 984 (1992) ("a
ruling by an appellate court upon a question becomes the
‘law of the case’ and is binding on the courts and litigants
in further proceedings in the same matter").

Undaunted, the Plaintiff subsequently filed a Third
Amended Complaint on December 8, 1992 seeking, among other
things, two of these same damages, i.e., excise taxes and
prohibited transactions penalties. Defendants filed a
motion to dismiss for failure to state a claim citing the
Court of Appeals’ rulings in Shofer I. Defendants’ motion
was granted by Judge Thomas Ward on February 17, 1993 who
agreed with Defendants’ reading of the plain language of the
Court of Appeals’ opinion on this issue. See Exhibit A
(attached to Defendants’ original motion). Clearly, excise
taxes and prohibited transaction penalties are not
recoverable in this state action, and Plaintiff’s continued
pursuit of these damages in defiance of previous court
rulings is simply improper. Therefore, Defendants seek
dismissal of these claims and request that sanctions be
impoged if Plaintiff should attempt to pursue them again at

the time of trial.
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2, Additional income taxes for failure to
follow proper procedures for borrowing
from the Plan

Plaintiff also seeks recovery of additional income
taxes of $51,831.00 imposed by the Internal Revenue Service
solely because Plaintiff failed to follow the proper
procedures for borrowing money from his pension. This
damage is new -- it was not claimed by Shofer at the time
Shofer I was decided. The same rationale which supported
the dismissal of excise taxes and prohibited transaction
penalties in Shofer I (due to their relatedness to the
Plan), however, also supports pre-emption of this item of
damage. Thus, it should be dismissed as a matter of law on
the basis of ERISA pre-emption.

In addition, in reversing the dismissal of Plaintiff’s
state law malpractice claims, the Court of Appeals indicated
in Shofer I that, assuming liability, Plaintiff’s damages on
remand would be limited to taxes on income (plus penalties
and interest) and consequential damages in the form of
reimbursement for professional fees incurred during
Plaintiff’s tax audit. The Court had excluded all other
types of damage because they were pension-related. Judge
Thomas Ward of this Court reaffirmed these specific rulings
in his Order of February 17, 1992. In his Opposition to
Defendants’ motion for partial summary judgment, Plaintiff
simply states that there are disputes of fact with respect

to the issue of liability for this item damage. Plaintiff’s
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argument in this regard is beside the point. Regardless of
the issue of who might be responsible for this damage, the
rulings made in Shofer I would indicate that Plaintiff may
not recover this type of damage either in a state court

action because of itsgs inter-relationship with pension law.

In his Opposition, Plaintiff has not responded to that
argument on the merits at all. Thus, Defendants again renew
their request that this category of damage be dismissed
because it is pre-empted under ERISA from recovery as a
matter of law in a state court case.

3. Refinancing of Virgin Islands property
and other economic damages

Defendants have also moved for summary judgment as to
several other items of alleged damage, i.e., Plaintiff’s
inability to refinance his Virgin Islands property, lost
salary and lost business profits, on the grounds that such
losses are too speculative and unforeseeable to be recovered
under Maryland law. Accordingly, Defendants’ reply to
Plaintiff’s opposition to the dismissal of these three
remaining damages will be discussed collectively herein.

In his Opposition, Plaintiff makes several
misrepresentations of fact and fails to address why the

recent case of Stone v. Chicago Title Insurance Company of

Maryland, 330 Md. 329, 624 A.24 496 (1993) (cited in
Defendants’ Motion), should not control the disposition of
the aforementioned categories of damage. In addition, the

sole case cited by Plaintiff in his discussion on these
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issues, Myerberg, Sawyer & Rue, P.A. v. Agee, 51 Md.App.

711, 466 A.2d 69 (1982), further supports the reasons why
Defendants should not be held liable for such damages here.

First, Plaintiff claims that dismissal of these items
of damage is inappropriate because Mr. Hack is a licensed
attorney "applying himself in the pension field as an
acknowledged and published expert." Plaintiff’s Opposition
at p. 11. Although, Mr. Hack is in fact a licensed
attorney, he has never practiced law and did not hold
himself out as an attorney in his dealings with the
Plaintiff. In addition, the Plaintiff has never contended
that any attorney-client relationship existed between
himgelf and Mr. Hack.

Second, Plaintiff claims that the Defendants "should
have no arguments of shock as to the extent of Plaintiff’s
personal pecuniary losses at this date," suggesting that Mr.
Hack somehow knew all along about Plaintiff’s alleged
inability to refinance his Virgin Islands property, his
alleged inability to draw a salary and his alleged lost

business profits. It is undisputed by the parties, based on

deposition testimony to date, that Mr. Hack did not even
know the Plaintiff had purchased property in the Virgin
Islands and was unaware of any alleged business losses until
long after this litigation was brought. Thus, as a factual

and legal matter, there was nothing foreseeable about any of
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these damages when Hack rendered his advice to the Plaintiff
in August of 1984.

Finally, Plaintiff’s citation to the Myerberg case in
supports Defendants’ position here that Plaintiff’s
remaining categories of damage should be dismissed. 1In
Myerberg, a lawyer and his firm were contractually engaged
to examine title to unimproved property which Plaintiffs had
contracted to purchase and, if title proved marketable, to
effect the requisite conveyance. Most importantly in terms

of the facts in that case, the Defendants were "specifically

informed that the [Plaintiffs], who were moving from
California, intended to build a new home on the site, which
was to be financed and constructed on a pre-determined

schedule." Myerberg, Sawyer & Rue, P.A. v. Agee, 51 Md.App.

711, 712, 466 A.2d 69 (1982). In its opinion, the Court of
Special Appeals also noted that "The conveyance was made by

[Defendants] who were apprised, and aware, of the

consequences of unmarketable title, as well as the

construction cost and interest increases that a delay may

occasion in real estate transactions." Id. Based upon

Defendants’ assurance of marketability, the Plaintiffs in
Myerberg then obtained a loan commitment after negotiating a
construction price with the builder. A short time later,
however, the bank’s attorney informed the Plaintiffs that
the Defendants’ title search was defective because it

disclosed no recorded right of access to the property.
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Thereafter, the bank refused to honor its commitment with
the Plaintiffs absent some record of right of way, and the
Plaintiffs sustained a variety of damages as a result.

Given the Defendants’ actual knowledge of the
Plaintiffs’ gpecial circumstances in Myerberg, it was
clearly proper for the judge to permit the jury in that case
to consider Plaintiffs’ claims for: (1) economic loss
occasion by increased costs of construction and financing;
(2) attorney’s fees expended to establish access to the
property; (3) capital gains taxes paid for failure to
purchagse another property within the time limitations
prescribed by law; and (4) the amount of earned hazard
insurance premium that Plaintiffs were required to purchase
by the lending institution. The Court of Special Appeals
held that Defendants could be liable for each of these
various damages because they were known by and, therefore,
foreseeable to the Defendants at the time of their
negligence.

This is precisely the same rationale on which the

attorneys in the Stone v. Chicago Title Insurance Company of

Maryland case were not held liable for Plaintiff’s
unexpected losses in the stock market. The Plaintiff in
Stone had attempted to tie these to the attorney’s negligent
handling of a property settlement. The Court of Appeals
held that in the absence of Plaintiff having notified the

law firm at the time of its allegedly negligent conduct that
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he was speculating in the stock market and would have no
other source of money except to borrow against his home in
the event of financial emergency, Defendant could not be
held liable for the harm which ultimately befell Stone.
Similarly, the Plaintiff in the instant case would have
this Court hold that his alleged losses arising from his
inability to refinance Virgin Islands property in 1988, his
inability to draw a salary in 1991 and 1992 and his lost
profits as a result of declining sales in his used-car
business over the past eight years, were all foreseeable to
Mr. Hack at the time of his alleged negligence on August 9,
19%4. The rulings of the Court of Appeals in Stone, like
the ones made earlier by the Court of Special Appeals in
Myerberg, make clear that knowledge of the Plaintiff’s
special circumstances is the touchstone of foreseeability
and, therefore, liability. Without the one, damages arising
out of the other are not recoverable as a matter of law.
The Plaintiff makes no attempt in his Opposition to address
this legal principle; indeed the Plaintiff does not even

mention the Stone case. Defendants, therefore, seek

dismissal of Plaintiff’s three remaining categories of
damage on the grounds that they are too speculative and
unforeseeable as a matter of law to be recovered in the case

here.
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CONCLUSION

For the aforegoing reasons, as well as the ones set
forth more fully in Defendants’ earlier Motion, Defendants
respectfully renew their request for summary judgment as to
Plaintiff’s Third Amended Complaint or, in the alternative,

summary judgment as to certain categories of damage.

'___,—f
y/ 2 ‘/«LL~<3,,
net M. Truhe
WARD, JANOFSKY & TRUHE, P.A.
Court Towers - Suite 505
210 W. Pennsylvania Avenue

Towson, Maryland 21204
(410) 321-4890

Attorney for Defendants
Stuart Hack and The Stuart
Hack Company

CERTIFICATE OF SERVICE

¥A ¢
I HEREBY CERTIFY that on this [:2 day oflzﬁgig ’

1994, copies of the aforegoing Defendants’ Reply to

Plaintiff’s Opposition to Defendants’ Motion for Summary
Judgment or, in the Alternative, Partial Summary Judgment as
to Plaintiff’s Damages were mailed firgt class, postage
prepaid to: Thomas H. Bornhorst, Esquire, 2236 Southland
Road, Baltimore, Maryland 21207; Jayson L. Spiegel,
Esquire, and John T. May, Esquire, Jordan Coyne & Savits,

Suite 500, 1030 15th Street, N.W., Washington, D.C. 20005;
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and to Shirlie Norris Lake, Esquire, 7th Floor, Scarlett

Place, 729 East Pratt Street, Baltimore, Maryland 21202.

i Truiks

et M. Truhe
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and damage claims against Hack contained in Counts I and II1
necessarily relate to and affect the Plan and its assets.
For these reasons, Judge Ross found that they are pre-
empted under ERISA and cannot be maintained in state court
(E.525).18
A. Shofer's Liability and Damage
Claims Concern Conduct Regulated
by ERISA, Affect Plan Assets and

Require Interpretation of the Plan
Document.

Shofer's arguments that his state common law tort
and contract claims only remotely relate to the Plan, have
no affect on the Plan's assets, and will not require the
trial court "to interpret or even refer to the Plan, except

perhaps in passing," are wholly without merit. Appellant's

Brief at pp. 24-25, 29. First, these claims concern conduct

governed by ERISA. A review of the Second Amended

Complaint demonstrates that the only relationship between

l18shofer cannot avoid the pre-emptive effect of §
1144(a) simply Ly omitting from his complaint all reference
to ERISA and violations of § 1104(a)(l)(B) ("Fiduciary
Duties"). See Muenchow v. Parker Pen Co., 615 F.Supp.
1405, 1417 (W.D. Wis. 1985) (state cause of action for
intentional misrepresentation against employer arising out
of false statements concerning employee benefits plan was
pre-empted notwithstanding plaintiffs' failure to allege
that defendant was acting in a fiduciary capacity at the
time the statements were made or any reference to the ERISA
statute in his complaint); see also Franchise Tax Board v.
Construction Laborers Vacation Trust, 463 U.S. 1, 25 (1983)
("any state action coming within the scope of [§ 1132(a)]
of ERISA would be removable to federal district court, even
if an otherwise adequate state cause of action were pleaded
without reference to federal law.").

-11-

Brief of Appellees Stuart Hack and The Stuart Hack Company
Court of Appeals, March 11, 1991
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Shofer and Hack was the relationship existing because of
Hack's role in the administration cf the Plan.
The Second Amended Complaint notes that Stuart Hack and The
Stuart Hack Company held themselves out as "professional
actuaries and consultants who provide professional advice
to trustees and beneficiaries of pension plans as to the
proper use of assets of such plens." (E. 227) ("Facts
Common to All Counts" at paragraph 1). Shofer in fact
concedes the nature of this relationship. "Stuart Hack and
The Stuart Hack Company were professional pension
consultants, hired by Catalina Enterprises, Inc. to
administer Catalina's pension plan." (E.285).

In short, Hack was retained by the Plan, not by
Shofer individually, and Hack's advice to Shofer regarding
loans from the }ension was rendered in his capacity as plan
administrator in response to Shofer in his capacity as a

trustee and participant.!® Hack's sole legal relation with

191t is clear from the very first sentence of the
August 9, 1984 1letter that Hack in his role as pension
consultant to the Plan was responding to a series of
questions by Shofer who as a participant/trustee wondered
if he could use monies in the Plan.

You questioned whether assets of your
money purchase pension plan and profit
sharing plans can be used as collateral
for 1loans, whether yocu can borrow
against these plans and whether there
is any special treatment for your
voluncary account under these plans.
(E.438) (Emphasis added).
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Shofer was by virtue of the Plan. There is no basis in

fact to support a claim that Hack owed any common law duty

to Shofer. Instead, Hack's conduct is governed by ERISA.
ERISA specifically imposes a duty of due care on

Plan fiduciaries, including plan administrators such as

Hack when they act in a fiduciary capacity. An ERISA
fiduciary is obligated to discharge his duties "with the
care, skill, prudence, and diligence under the
circumstances then prevailing that a prudent man acting in
a like capacity and familiar with such matters would use in
the conduct of an enterprise of 1like character and with
like aims." 29 U.S.C. § 1104(a)(1l)(B). Such fiduciary
standards are set forth in the Plan, itself, and track the
language of the ERISA statute (E.446 at paragraph 11.6).
Because Shofer has still not completely abandoned his claim
that Hack was acting in a fiduciary capacity (Appellant's
Brief at p. 20), his negligence and breach of contract
claims must necessarily be analyzed in that context. As
such, Shofer's allegations that Hack failed to exercise due
care in providing advice to a Plan participant, fall
squarely within the scope of ERISA regulation and pre-

emption. See Brock v. Self, 632 F.Supp. 1509, 1517-18

(W.D. La. 1986) (state law claims for fraudulent
misrepresentation and breach of contract against fiduciary

pre-empted); Muenchow v. Parker Pen Co., 615 F.Supp. 1405,
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1416-17 (W.D. Wis. 1985) (state law misrepresentation claim
against employer pre-empted despite any reference in state
court complaint to ERISA or allegation that employer was
acting in a fiduciary capacity at the time the statements

were made); Richland Hospital, Inc. v. Raylon, 516 N.E.2d

1236, 1240-41 (Ohio 1987) (state law misrepresentation

claim against fiduciary pre-empted); Lembo v. Texaco, Inc.,

182 Cal. App. 34 299, 227 Cal. Rptr. 289 (Cal. App. 2 Dist.
1986) (state law claims against employer/fiduciary for
fraud, misrepresentation, and infliction of emotional
distress arising out of inducement to retire before
effective date of retirement benefits program pre-
empted).2°

Second, Shofer's allegations of negligence and
breach of contract directly concern the Plan's assets. 1In

borrowing from his pension, Shofer was depleting Plan

20At the same time Shofer is arguing that Hack might
have owed a fiduciary duty in this case, he also contends
that Hack was not an ERISA fiduciary. Appellant's Brief at
p. 20. Even if Hack is not considered a fiduciary under
ERISA, Shofer claims that Hack is still charged with a duty
of ordinary carz (E.158 at paragraph 11.2(c)). Under 29
U.S.C. § 1104(a)(1)(B) of ERISA, the duty of ordinary care
is one of the fiduciary duties enumerated under the
statute. Thus, there is no substantive legal difference
between the claim for breach of fiduciary duty and the
claims for negligence and breach of contract in this case.
Section 1104(a)(1)(B) establishes a "prudent man" standard
of care. Accordingly, Shofer's claims for negligence and
breach of contract directly concern and implicate duties
owed under this section and principles of federal common
law developed with reference to this section. See infra at
p. 24. '
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assets in reliance upon Hack's advice that he could do so
(E.229). Shofer also contends that Hack was negligent in
failing to advise him how to take Plan assets (E.444). See
29 U.S.C. 1108(b) (requiring loans to be adequately secured
which in this case they were not). Lastly, Shofer contends
that as a result of Hack's failure to advise him correctly
about the tax consequences of 1loans and the proper
procedure for taking them from the pension, the Plan is
under the potential of being disqualified altogether,
thereby causing Shofer and other participants in the Plan
to suffer significant tax damage (E.444).

Third, Shofer's claims require interpretation of

the terms of the Plan document. Shofer is seeking damages
in the form of certain excise taxes which will be imposed
if his loans are deemed prohibited transactions by the
I.R.S. (E.187, C. 4. "Contingent 1liabilities - Excise tax
on prohibited transactions."). Whether there was a
prohibited transaction under ERISA will depend upon an

interpretation of the loan provisions of the Plan document

and whether these were violated when Shofer borrowed money
(E.444). See 29 U.S.C. § 1108(b){(1). 1In addition, Shofer
claims that Hack was negligent in failing to properly amend

the loan provisions in the 1984 Plan Amending Restatement

to authorize the Plan assets Shofer had already taken

(E.442-43).
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Contrary to Shofer's assertion that his
negligence and contract claims are not pre-empted because
they do not relate to the Plan or affect its assets, both
the 1liability and damage claims contained within these
counts are integrally bound up with the Plan such that they
can only be resolved with reference to it.

B. Because the Liability and Damage

Claims Contained Within the
Negligence and Breach of Contract

Counts "Relate To" the Plan, They
Are Pre-empted.

ERISA is a federal statute which regulates all
employee benefit plans, including the Plan at issue here,
established "by any employer engaged in commerce or in any
industry or activity affecting commerce." 29 U.s.C. §
1003(a)(1). The broad pre-emption provision of ERISA
provides that it "shall supersede any and all State laws?!
insofar as they may now or hereafter relate to any employee

benefit plan...." 29 U.S.C. § 1144(a) (emphasis added). A

state law "relates to" an employee benefit plan "if it has

a connection with or reference to such a plan." Shaw v.

Delta Air Lines, Inc., 463 U.S. 85, 97-98 (1983) (footnote

omitted). As the Supreme Court observed, "the express pre-

emption provisions of ERISA are deliberately expansive, and

21The term "State law" is defined in the statute to
include "all laws, decisions, rules, regulations, or other
State action having the effect of law, of any State." 29
U.S.C. § 1144(c)(1).
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111 NorTH CALVERT STREET
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JOsePH H. H. KaApPLAN March 31’ 1994 396-5080
ADMINISTRATIVE JUOGE City Deaf TTY 396-4930
Thomas H. Bornhorst, Esquire Janet M. Truhe, Esquire
2236 Southland Road Ward, Janofsky & Truhe, P.A.
Baltimore, MD 21207 Suite 505, Court Towers
: 210 W. Pennsylvania Avenue
Jayson Spiegel, Esquire Towson, MD 21204
Suite 500 ‘

1030 15th Street, NW
Washington, DC 20005

Re:  Shofer v. Stuart Hack Company
Case N2 88102069/C1.79993

Dear Counsel:

I am in receipt of Ms. Truhe’s letter to me of March 24, 1994, seeking special
assignment for the above captioned case. Following a review of the court file, I do hereby
grant protracted status to this case and assign it to Judge Ellen L. Hollander who will
handle all future proceedings.

Additionally, the motions hearing scheduled before Judge Gordy on May 23rd is
hereby cancelled and will be rescheduled by Judge Hollander.

Sincerely yours,

Joseph H. H. Kaplan
Administrative Judge
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cc:  Judge Ellen M. Heller, JICC
Judge Ellen L. Hollander
Robert J. Ignatowski
Frank Sherry
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IN THE CIRCUIT COURT FOR BALTIMdREnQITY““E@;;
ey R
RICHARD SHOFER, /%2 /%2? ,
Plaintiff, qu/ '07
9y

V. Case No. 88102069/CL79993

THE STUART HACK COMPANY,
et al.

Defendants.
MOTION TO CONSOLIDATE CASES
Defendant The Stuart Hack Company and Stuart Hack, and
third-party defendant Grabush, Newman & Company, P.A.,
pursuant to Maryland Rule of Procedure 2-503, hereby move
this Honorable Court for an order consolidating this case

for trial with Richard Shofer, et al. v. Blum Yumkas,

Mailman, Gutman & Demick, P.A., No. CL171133/93285087,
presently pending in this Court, and for cause state:

1. Plaintiff herein seeks damages purportedly flowing
from allegedly improper advice he received from his pension
plan consultant as to the tax consequences of borrowing from
his pension plan. Defendants have sued third-party
defendant for indemnification and contribution, claiming
that third-party defendant, as accountants for plaintiff,
should have prepared plaintiff’s income tax returns to
reflect a portion of plaintiff’s borrowings as income.

2. Plaintiff seeks damages in the form of taxes,
penalties and interest due on the loans, as well as
consequential damages in the form of alleged personal and
business losses ostensibly flowing from the tax consequences

of the loans.

Q6%
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3. Trial is tentatively set for May 23, 1994. This

*

case has been granted protracted status and specially
assigned. Presently pending before the Court is a motion
for summary judgment.

4. In Richard Shofer, et al. v. Blum Yumkas, Mailman,

Gutman & Demick, P.A., No. CL171133/93285087, plaintiff

alleges that he retained the Blum Yumkas law firm to file
suit against defendants herein to recover damages in the

form of taxes, interest and penalties and other economic

losses. In the Blum Yumkas litigation, plaintiff claims
that as a consequence of Blum Yumkas’ alleged negligence,
plaintiff is barred from recovering certain pension-related
taxes and penalties.

5. In the Blum Yumkas case, plaintiff will have to

prove its case "within a case", i.e., that plaintiff had a
meritorious cause of action against the Hack defendants
herein. Moreover, plaintiff will have to establish the
damages it allegedly suffered because of the Hack
defendants’ conduct, i.e., plaintiff will have to quantify
his alleged losses in the form of taxes, penalties,
interests, and consequential damages.

6. Obviously, the purported liability of the Hack
defendants and the damages allegedly flowing therefrom are
issues which are identical in both this case and the Blum
Yumkas case. If the two cases are tried separately,

separate fact finders will have to hear identical evidence




as to the Hack defendants’ alleged liability and damages.
Separate trials would, therefore, be an inefficient use of
judicial resources and possibly lead to inconsistent and
irreconcilable results.

7. Accordingly, the interest of judicial economy,
efficiency and justice dictate that these two cases be
consolidated for purposes of trial.

8. Depending on the disposition of the damages
portion of the pending motion for summary judgment,
defendants and third-party defendant may claim against the
Blum Yumkas law firm for indemnification and contribution.
Defendants and third-party defendants contend that certain
of the damages claimed herein by plaintiff against them flow
exclusively from the purported negligence of the Blum Yumkas
law firm. Accordingly, consolidating the two cases is
particularly compelling in light of the claim which may be
asserted against Blum Yumkas if the disposition of the
pending summary judgment motion so dictates.

Wherefore, defendants and the third-party defendant
pray that this Honorable Court enter an order:

a) consolidating this case with Richard Shofer, et al.

v. Blum Yumkas, Mailman, Gutman & Demick, P.A., No.

CL171133/93285087 for purposes of trial; and




b) granting such other and further relief as the nature
of cause may require.
Respectfully submitted,

WARD, JANOFSKY & TRUHE, P.A.

By Q\»’v’xj M/ \ V

et M. 'Truhe
urt Towers - Suite 505
210 W. Pennsylvania Ave.
Towson, Maryland 21204
(410) 321-4890

JORDAN COYNE & SAVITS

33 Wood Lane
Rockville, M ryland 20850
(301) 424-4161

MEMORANDUM_OF POINTS AND AUTHORITIES

Maryland Rule 2-503, the record herein and the record

in Shofer et al. v. Blum Yumkas Mailman Gutman Demick, P.A.

No. CL171133/93285087.
Ciiyson T. Spie%ﬁl

CERTIFTICATE OF SERVICE

I HEREBY CERTIFY that a true copy of the foregoing was
Motion to Consolidate Cases mailed, postage prepaid this £§1
day of April, 1994, to:

Thomas H. Bornhorst, Esqg.

2236 Southland Road
Baltimore, Maryland 21207

Qb




Janet M. Truhe, Esq.

Ward, Janofsky & Truhe, P.A.
Court Towers - Suite 505
210 W. Pennsylvania Avenue
Towson, Maryland 21204

Shirlie N. Lake, Esq.

7th Floor

729 E. Pratt Street
Baltimore, Maryland 21202
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IN THE CIRCUIT COURT FOR BALTIMORE CITY

RICHARD SHOFER,
Plaintiff,
v. Case No. 88102069/CL79993

THE STUART HACK COMPANY,
et al.

Defendants.
ORDER
Upon consideration of defendant and third-party
defendant’s motion to consolidate, and all supporting and
opposing documents and arguments of counsel, if any, having
been received and considered, and it appearing that it is

good cause therefor, it is this day of

, 1994 by the Circuit Court for Baltimore

City and the same is hereby
ORDERED that the motion is GRANTED; and it is further
ORDERED that the instant case and the case of Richard
Shofer v. Blum Yumkas, Mailman, Gutman & Demick, P.A.,
CL17133/93285087 presently pending in this Court, shall be
consolidated for purposes of trial.

SO ORDERED.

Circuit Court Judge

abd




Copies to:

Jayson L. Spiegel, Esdg.
Jordan Coyne & Savits

33 Wood Lane

Rockville, Maryland 20850
(301) 424-4161

Thomas H. Bornhorst, Esq.
2236 Southland Road
Baltimore, Maryland 21207

Janet M. Truhe, Esqg.

Ward, Janofsky & Truhe, P.A.
Court Towers - Suite 505
210 W. Pennsylvania Avenue
Towson, Maryland 21204
(410) 321-4890

Shirlie N. Lake, Esqg.

7th Floor

729 E. Pratt Street
Baltimore, Maryland 21202
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IN THE CIRCUIT COURT FOR BALTIMORE CITY
RICHARD SHOFER,

Plaintiff,
Case No. 88102069/CL79993

Vo

THE STUART HACK COMPANY,
et al.

Defendants.

REQUEST FOR HEARING

Defendant and third-party defendant respectfully
request a hearing on their joint motion for consolidation.
Respectfully submitted,

WARD, JANOFSKY & TRUHE, P.A.

0 W. Pennsylvania Avenue
Towson, Maryland 21204
(410) 321-4890

JORDAN COYNE & SAVITS

Rockville, Maryland 20850
(301) 424-4161

41c




CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true copy of the foreging

Request for Hearing was mailed, postage prepaid this EE day

of April,

1994,

to:

Thomas H. Bornhorst, Esq.
2236 Southland Road
Baltimore, Maryland 21207

Janet M. Truhe, Esq.

Ward, Janofsky & Truhe, P.A.
Court Towers - Suite 505

210 W. Pennsylvania Avenue
Towson, Maryland 21204

Shirlie N. Lake, Esq.

7th Floor

729 E. Pratt Street
Baltimore, Maryland 21202
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RICHARD SHOFER, et al * IN THE
Plaintiff * CIRCUIT COURT

v. * FOR

STUART HACK, COMPANY * BALTIMOI%E OC,E(T()Y(;) q
Defendants * Case No. WCLW%‘
* * * * * * * * * * *

RICHARD SHOFER, CATALINA
ENTERPRISES, INC. * IN THE
AND CATALINA ENTERPRISES, INC,,
PENSION TRUST
* CIRCUIT COURT
Plaintiff/Counter-Defendants

V. * FOR
BLUM, YUMKAS, MAILMAN, * BALTIMO
GUTMAN & DENICK, P.A.

Defendants/Counter-Plaintiffs

* * * * L * * *

OPPOSITION TO MOTION TO CONSOLIDATE CASES

Defendant/Counter-Plaintiff in Civil Action No. 93285087/CL171133, Blum,
Yumkas, Mailman, Gutman & Denick, P.A., ("Blum Yumkas") by its attorneys, Shirley Norris
Lake, Mark Anthony Kozlowski, and Eccleston and Wolf, hereby submits this Opposition to the
pending Motion to Consolidate Cases.

I. STATEMENT OF FACTS

The genesis of this litigation arose in 1984 when it is alleged that Stuart Hack,
Defendant in Civil Action No. 881020269/CL7993, improperly advised the plaintiff, Richard
Shofer ("Shofer"), that it was permissible to use pension funds for personal loans. Relying on
Hack's advice, between August 9, 1984 and September 20, 1986, Shofer borrowed

approximately $375,000.00 from the pension plan ("Catalina plan") serving his business.! Hack

1 Shofer is the sole share holder and President of Catalina Enterprises (a’k/a Crown Motors) which deals in the sale of automobiles. The
employees of Shofer's businesses were served by a pension plan which is qualified under the Employee Retirement Income Security Act of 1974
("ERISA"),29 US.C. § 1001 et seq.
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was the Catalina plan's consultant, and he routinely rendered professional assistance to the plan
including advising Shofer as to the tax implications of transactions that were contemplated.

Sometime after borrowing the proceeds from the Catalina Plan, Shofer's
accountants, Grabush, Newman & Company, P.A. ("Grabush"), Third Party Defendant in Civil
Action No. 881020269/CL7993, allegedly advised Shofer of income tax liability based on those
loans. It is alleged that because Hack failed to disclose that the loans were "income" under the
tax code, Shofer was forced to pay additional taxes and penalties as he did not disclose the loans
as income.?

Shofer began litigation in April, 1988 by filing, through his attorneys, Blum
Yumkas, Richard Shofer et al. v. Stuart Hack Co., No. 88102069/CL7993 ("Hack Complaint"), a

three count Complaint in the Baltimore City Circuit Court against Hack and his Company
(collectively "Hack") alleging negligence, breach of contract and breach of fiduciary duty. An
Amended Complaint was filed by Shofer in May, 1988 which added a fourth count for violation
of ERISA. The ERISA based action sought damages for anticipated excise taxes and penalties
on prohibited transactions as well as attorney fees. Hack eventually impleaded Grabush as a
Third Party Defendant.

A Motion to Dismiss Count IV (the ERISA claim) of the Amended Complaint
was filed by Hack in March, 1990 asserting that the Circuit Court lacked subject matter
jurisdiction as the ERISA claim was exclusively within federal jurisdiction. Judge Ross found
that a claim for breach of fiduciary duty under ERISA to be within exclusive federal jurisdiction
and he dismissed Count IV with leave to amend. Shofer, thereafter, filed a Second Amended
Complaint which set forth three counts under common law and five counts under ERISA. Hack
then filed a Motion to Dismiss again asserting that exclusive federal jurisdiction applied to the

ERISA based claims and arguing that the common law claims were preempted by ERISA's

2 Shofer allegedly paid to the Federal Government and to the State of Maryland income taxes, penalties and interest totaling approximately
$120,428.00 for the years of 1984, 1985 and 1986 as the proceeds of the loans constituted income from those respective years.




preemption provision. On October 12, 1990, Judge Ross dismissed the Second Amended
Complaint without leave to amend.3

Shofer pursued an appeal to the Court of Special Appeals; the Court of Appeals,
however, issued a Writ of Certiorari on its own motion. The case was briefed and argued before
the Court. By written opinion dated September 17, 1991, the Court of Appeals affirmed the
dismissal of the ERISA based claims. Shofer v. Stuart Hack Co., 324 Md. 92, 113, 595 A.2d

1078 (1991). The Court, however, held that the state law causes of action were not preempted
by ERISA and it remanded the case for trial. Id. at 109.

After remand, on December 5, 1992, Shofer filed a Third Amended Complaint
containing counts for negligence and breach of contract. Shofer asserted that included among
the damages sought under in the common law counts in the Third Amended Complaint were
excise taxes and prohibited transaction penalties. Hack again moved to dismiss the Third
Amended Complaint to the extent that ERISA damages were alleged. On February 17, 1993,
this Court, by Judge Ward, granted Hack's Motion to Dismiss.

Extensive discovery has been completed, including depositions as well as written
discovery, in the underlying Hack litigation and, until only recently, a trial date was scheduled
for May 23, 1994. A new trial date has been established on July 11, 1994.4

At the time the Hack Complaint was filed, Shofer was represented by Lloyd
Mailman and Tom Bowden of the law firm of Blum, Yumkas, Mailman, Gutman and Denick,
P.A. ("Blum, Yumkas"). Blum Yumkas continued to represent the plaintiff until June, 1992.

On or about October 12, 1993, Shofer filed Richard Shofer, et al v. Blum

Yumkas, Mailman, Gutman & Denick. P.A., No. 93285087/CL171133 ("Blum, Yumkas

3 Shortly after Judge Ross dismissed the Second Amended Complaint in October, 1990, while still represented by Blum, Yumkas, Shofer filed a
Complaint in the United States District Court for the District of Maryland which contained the identical causes of action set forth in the Second
Amended Complaint. Hack, thereafter, filed a Motion To Dismiss raising a statute of limitations defense which was later granted by Judge
Smalkin. The District Court's dismissal of the federal lawsuit was upheld by the Fourth Circuit Court of Appeals in June, 1992.

4a scheduling conference was held in the Hack case on April 28, 1994 before the Honorable Ellen Hollander to whom the Hack case has been
specially assigned. The purpose of the scheduling conference was to discuss the impending May 26, 1994 trial date. Although not a party to the
Hack matter, at the request of Judge Hollander, the undersigned counsel appeared on behalf of Blum, Yumkas. A trial date of July 11, 1994 was

set for the Hack case only.
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Complaint") against Blum, Yumkas asserting two separate causes of action for legal malpractice

and breach of contract. The gravamen of the Blum, Yumkas litigation is the assertion that the

defendants breached the applicable standard of care by failing to file, within the statute of
limitations, a federal court lawsuit asserting ERISA damages. Blum, Yumkas, which was only
recently served with process, filed a responsive pleading on March 7, 1994 as well as a Counter-

Claim for legal fees. As the Blum Yumkas litigation is in its infancy stages, no discovery

whatsoever has been completed. Additionally, the Circuit Court has recently entered a

Scheduling Order which has assigned the Blum, Yumkas case for trial in March, 1995.

On or about April 19, 1994, only one month before the then May 23, 1994 trial
date in the Hack case, by Motion filed only in the Shofer litigation, Hack and Grabush sought to
postpone the trial of the Shofer case by asserting that consolidation of the two cases is
appropriate. In support of their Motion, Hack/Grabush contend that, to succeed in the Blum,
Yumkas litigation, Shofer will have to "prove [a] case within a case." See, Motion at 2. Further,
the movants allege that Shofer will "have to establish the damages it allegedly suffered because
of the Hack Defendants conduct, i.e, Plaintiff will have to quantify his alleged losses in the form
of taxes, penalties, interest, and consequential damages." Id. Finally, in a rather illogical leap
of supposition, the movants maintain "the purported liability of the Hack Defendants and the
damages allegedly flowing therefrom are issues which are identical in both the [Shofer
litigation] and the Blum, Yumkas [matter]. Id. The contentions of Hack/Grabush are without

merit.

II. CONSOLIDATION OF THE HACK AND BLUM YUMKAS CASES
WOULD BE GROSSLY INAPPROPRIATE.

1. Consolidation will not serve the interest of justice.

Considering the late stage of the Hack litigation and given that the Blum, Yumkas

litigation is in its infancy stage, consolidation, for all intents and purposes, is impracticable and
virtually impossible. The underlying case is presently scheduled for trial on July 11, 1994, now

approximately ten weeks away. The legal malpractice cannot be prepared in such a short period
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of time and to force Blum, Yumkas to so prepare would be grossly prejudicial. Moreover,
Shofer, the only common party in the two cases, objects to the consolidation. As neither Hack
or Grabush is a party to the Blum, Yumkas litigation, neither has standing to seek consolidation.
If the Hack case is postponed to allow consolidation, such a delay would unfairly require Shofer
to wait even longer for his day in court. From either perspective, consolidation at this juncture
would not serve the interest of justice for either Shofer or Blum, Yumkas.

2. Consolidation is not appropriate under Md. Rule 2-
503.

Maryland Rule 2-503(a), allows a trial court discretion to consolidate separate
trials where such "actions involve a common question of law or fact or common subject matter."
Rule 2-503(a). Only a cursory review of the separate liability and damages issues presented in

Hack and Blum, Yumkas cases reveal that no such "common issues of law or fact" exist.

The Maryland Court of Appeals has reduced the Hack litigation to allegations of
professional malpractice by Hack arising from his alleged failure to properly advise Shofer of
tax consequences of loans from the Catalina Fund and the allegation against Grabush that its
own negligence caused the plaintiff's damages. Those allegations have nothing to do whatsoever
with Shofer's separate legal malpractice action against Blum, Yumkas which arises from the
alleged failure to file a lawsuit within the applicable statute of limitations. Shofer's order of

‘ proof in both cases will be drastic;ally different. In the Hack case, Shofer must present expert
testimony in the area of pension consulting and tax advise. On the other Land, Shofer must
present testimony of legal experts to prove his claim against Blum, Yumkas. Order of proof on
the liability issues will involve separate testimony and separate documents.

Shofer's theory against Blum, Yumkas will not, as Hack/Grabush contend, require
the Plaintiff to prove the identical cause of action against Hack as is asserted in the Hack case;
rather, Shofer will only have the obligation to demonstrate that he had a viable cause of action
under ERISA which was subject to the exclusive jurisdiction of the federal court and which

Blum, Yumkas failed to file within the applicable statute of limitations. In Hack, Shofer will
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have to prove that he has viable state law causes of action. Thus, the questions of liability
relative to each case involve separate and distinct allegations.

Moreover, the alleged damages arising from the legal malpractice claim are those
damages which would have been recoverable under a potential ERISA claim against Hack.
Under the current ruling of this Court, as made by Judge Ward on May 23, 1994, those damages
are distinct and separate from those damages which may be recoverable from Hack pursuant to
Shofer's state law cause of action. Now pending before this Court is a Motion for Summary
Judgment filed by Hack in the underlying case. A portion of that Motion asserts that the ERISA
based damages, excise taxes and prohibited transaction penalties, are barred from the trial.
Shofer, in his opposition, contends that such damages were part of the initial Complaint filed in
1988 and, that the Court of Appeals and Judge Ward's ruling excluding such damages is
incorrect. To the extent that such damages are held to be recoverable under Shofer's common
law causes of action, it may be possible for Shofer to fully recover from Hack all damages he
allegedly sustained, thus, eliminating the basis of the legal malpractice claim. Accordingly, if
Hack's Motion for Summary Judgment is granted as to the ERISA based damages, there will
clearly be no common issues in the two cases. On the other hand, if the Court denies the Motion
as to these damages, and Shofer is permitted to proceed to trial on them, then he will have
suffered no damage as a result of the failure by Blum Yumkas to bring the ERISA claim in
federal court within the proper limitations period. Accordingly, regardless of the Court's ruling
on the pending Motion for Summary Judgment, consolidation is not appropriate.

3. No basis for indemnification or contribution exists against Blum,
Yumkas.

The movants maintain that pending disposition of their Motion for Summary
Judgment, a claim for indemnification and/or contribution may exist against the Blum, Yumkas
law firm. There is absolutely no legal basis on which Hack and/or Grabush have grounds to seek
indemnification and/or contribution from Blum, Yumkas. Under Maryland law, a claim seeking

indemnification on contribution constitutes a form of derivative liability which is contingent on a
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finding of liability on the main claim on the part of the party from whom
contribution/indemnification is sought. Soper v. Kahn, 568 F.Supp. 398 (1983). In other words,
the essence of a third party claim, which is the only method through which Hack/Grabush could
assert claim for indemnification and/or contribution, is that the asserted liability of the third-

party defendant to the defendant must be for all or part of the claim of the original plaintiff

against the original defendant. Tradjer v. Montgomery Co., 300 Md. 539, 479 A.2d 1321
(1984), see also Md. Rule 2-332.

The damages sought from the Hack and Grabush center on allegations of
negligence and breach of contract which arose in 1984 and thereafter. In no way could the law
firm of Blum, Yumkas be found to be a joint tortfeasor with respect to Shofer's claim against
Hack and Grabush arising out of negligent advice which occurred years before Blum, Yumkas
became involved with the Plaintiff. Moreover, any such third-party claim would be untimely
under Md. Rule 2-332 and subject to a Motion to Strike inasmuch as it would be filed
approximately six years after the original Complaint. Accordingly, there exists no circumstance
under which a claim for indemnification and/or contribution could be asserted against Blum,
Yumkas.

4. The underlying Shofer litigation must proceed to judgment prior to

disposition of Shofer's legal malpractice claim against Blum,
Yumkas.

Until such time as the Hack claim proceeds to judgment, any alleged damages
flowing from the alleged negligent actions of Blum, Yumkas are speculative. Should Shofer
receive full compensation for his losses resulting from the negligence of Hack, there will be no
damages which may be asserted in the separate legal malpractice claim. Accordingly, under
such circumstances, Shofer will fail to present a viable legal malpractice claim in as much as

such a claim requires proof of damages. See, Kendall v. Rogers, 181 Md. 606, 611-12, 31 A.2d

312 (1943). Furthermore, while no cases directly address this point in Maryland, other states
have held that a legal malpractice action for loss of rights is premature where, in a suit pending

on behalf of the plaintiff against the tortfeasor, those same rights are claimed. In the instant




case, Shofer in his Opposition to the pending Motion for Summary Judgment, maintains that
excise taxes and prohibited transaction penalties, which form the basis of his ERISA claim, are
included in and recoverable under his state common law causes of action. In the event that the
Court rules that such damages may be presented in the plaintiff's case-in-chief, the legal

malpractice action against Blum, Yumkas should be stayed pending a determination of whether

such damages are recoverable from Hack and/or Grabush. See, Marchand v. Miazza, 151 So.2d

372 (1963); Anderson v. Anderson, 399 N.E.2d 391 (1979); Eddleman v. Dowd, 648 S.W.2d

632 (1983). Because the Blum Yumkas case cannot proceed until the underlying litigation is
concluded, the cases are clearly inappropriate for consolidation.
III. CONCLUSION
For the reasons stated herein, Defendant/Counter-Plaintiff, Blum, Yumkas,

requests that this Honorable Court enter an Order denying the Motion To Consolidate Cases.
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Shirlie Norris Lake 7/ (
Mark Anthony KozlowsKi
ECCLESTON AND WOLF

7th Floor, Scarlett Place

729 East Pratt Street

Baltimore, Maryland 21202-4460
(410) 752-7474

Counsel for Blum, Yumkas, Mailman, Gutman &
Denick, P.A., Defendant/Counter-Plaintiff.
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Esquire, 2236 Southland Road, Baltimore, Maryland 21207, counsel for Richard Shofer, et al.
and, to Janet M. Truhe, Esquire, Ward Janofsky & Truhe, P.A., Court Towers Suite 505, 210

West Pennsylvania Avenue, Towson, Maryland 21204, counsel for Stuart Hack Company, et al.
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and, to Jason L Spiegel, Esquire, Gordan Coyne & Savits, 33 Wood Lane, Rockville, Maryland
20850, counsel for Grabush Newman & Company, P.A.
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Clerk,

The Circuit Court

for Baltimore City
Courthouse East

111 Nerth Calvert Street
Baltimore, Maryland 21202

RE: Richard Shofer, et al v. Stuart Hack,

. ' Company

Case No: 88102069/CL7993

Richard Shofer, Catalina Enterprises, Inc.
and Catalina Enterprises, Inc., Pension Trust
v. Blum, Yumkas, Mailman, Gutman &
Denick, P.A.

Civil Action No: 93285087/CL171133

Dear Clerk:

Enclosed for filing please find an Opposition to Motion to Consolidate Cases and Notice to
Strike and Enter Appearance with regard to the above-referenced case. Once filed, kindly
sign and date the enclosed copy of this letter and return it to me in the self-addressed,
stamped envelope I have provided.

. Thank you for your attention to this matter.
Sincerely
ECCLESTON AND WOLF
o, Ml 4]
Mark Anthony Kozl'owéi
MAK/ljr
Enclosures
SIGNED:
DATED:

cc: Judge Ellen L. Hollander
Thomas H. Bornhorst, Esquire
Janet Truhe, Esquire
Jason L. Spiegel, Esquire
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GUTMAN & DENICK, P.A.

* Civil Action No. 93285087 CL171133
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NOTICE TO STRIKE AND ENTER APPEARANCE
Please withdraw the appearance of Laurie A. Lyte, Esquire, Co-Counsel for the
Detfendent/Counter-Plaintiff, Blum, Yumkas, Mailman, Gutman & Denick, P.A. and, enter the

appearance of Mark Anthony Kozlowski, Esquire as Co-Counsel for the Defendant/Counter-
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Shirlie Norris Lake

Mark Anthony Kozlowski
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7th Floor, Scarlett Place

729 East Pratt Street

Baltimore, Maryland 21202-4460
(410) 752-7474
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and to Janet M. Truhe, Esquire, Ward Janofsky & Truhe, P.A., Court Towers Suite 505, 210
West Pennsylvania Avenue, Towson, Maryland 21204, counsel for Stewart Hack Company, et
al. and to Jason L Spiegel, Esquire, Gordan Coyne & Savits, 33 Wood Lane, Rockville,

Maryland 20850, counsel for Grabush Newman & Company, P.A.

Mark A. Koflowski
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RICHARD SHOFER * IN THE
Plaintiff * CIRCUIT COURT
v. * FOR

THE STUART HACK CO. ET AL. * BALTIMORE CITY
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* * * * * * * CASE NO. 88102069/CL79993
THE STUART HACK CO. ET AL. *
Third-Party Plaintiff *

o . :

GRABUSH, NEWMAN & CO., P.A. %

* * * * * * * * * * * * *

MEMORANDUM OPINION AND ORDER

|

|

\

Third-Party Defendant * i
Introduction

‘ Defendants Stuart Hack ("Hack") and The Stuart Hack Company (together,

"Defendants”) have filed a "Motion for Summary Judgment Or, In The Alternative, Partial

Summary Judgment As To Plaintiff’s Damages" (the " Motion"). Defendants argue that the

causes of action asserted by Plaintiff Richard Shofer ("Plaintiff" or "Shofer") in his Third

Amended Complaint are wholly preempted by the Employee Retirement Income Security Act

of 1974, 29 U.S.C. §§ 1001-461 (1988 & Supp. 1994) ("ERISA"), and, alternatively, that

Plaintiff is not entitled to certain categories of damages which he claims.




Factual Background

The long history of this case has been thoroughly chronicled elsewhere,' and will only
be repeated here to the extent relevant to the present issues. While there are many material
facts which remain in dispute, the material facts pertinent to the legal issues presented by
Defendants’ Motion are largely undisputed.

Shofer is the sole shareholder and president of Catalina Enterprises, Inc. ("Catalina"),
trading as Crown Motors. He is also the sole trustee of Catalina’s qualified pension plan.
The Stuart Hack Company ("Hack Co."),” a pension plan consulting firm, was hired by
Shofer to prepare and administer Catalina’s pension plan. Sometime prior to August 9,
1984, Shofer had a telephone conversation with Hack concerning the use of funds in Shofer’s
accounts in the Catalina pension plan, either as a loan from the plan or as security for a loan.
Hack replied in a letter of August 9, 1984, stating that "you can use your voluntary account
as collateral for a loan or you can borrow up to 100% of your voluntary account. The terms
of the loan must be reasonable as to the interest rate and pay back period.” Defendants’
Memorandum In Support of the Motion, Exhibit C (letter from Hack to Shofer).

In nine transactions between August 9, 1984 and September 30, 1986, Shofer
borrowed $375,000 from the Catalina pension plan. Shofer used these proceeds to repay
loans from Catalina, and to purchase and refurbish property in the Virgin Islands. Grabush,

Newman & Co., P.A. ("Grabush"), the accountants for Catalina and Shofer, had prepared

'In particular, this court relies on the case history recounted by the Court of Appeals in
Shofer v. The Stuart Hack Co., 324 Md. 92, 95-98 (1991) (hereinafter referenced as "Shofer

).

2Stuart Hack is the president of Hack Co.
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Catalina’s tax returns for the tax years 1984, 1985, and 1986, without including the funds
Shofer had borrowed from the plan as income. Eventually, Grabush discovered that such use
of pension funds constituted a distribution for income tax purposes and advised Shofer of his
tax liabilities for those loans. Subsequently, Shofer was required to pay additional income
taxes, penalties, and interest, amounting to more than $120,000. In addition, tax liens were
placed on Shofer’s Virgin Islands property, which he claims prevented him from refinancing
the loans for that property at a lower interest rate.

In April of 1988, Shofer sued Defendants in the Circuit Court for Baltimore City;
Shofer complained inter alia, that Defendants failed to advise Shofer of the tax consequences
attendant to use of the pension funds. Shofer asserted various grounds for relief, including
several state law claims (contract, tort, and breach of fiduciary duty) and several ERISA-
based theories. Defendants impleaded Grabush as a third-party defendant. Defendants also
moved to dismiss Plaintiff’s complaint on the ground that the Maryland common law claims
were preempted by ERISA, and that the ERISA claims could only be heard in federal court.
Judge David Ross dismissed all claims against Hack, with prejudice, and Shofer appealed.’

The Court of Appeals issued a writ of certiorari upon its own motion before the Court of

At that time, Shofer was represented by the law firm of, Blum, Yumkas, Mailman,
Gutman & Denick, P.A. On October 19, 1990, following the dismissal by Judge Ross,
Shofer’s counsel instituted suit in federal district court on the ERISA claims. Shofer v.
Stuart Hack Co., 753 F.Supp. 587 (D.Md. 1991). However, the suit was dismissed on
statute of limitations grounds. The dismissal was affirmed by the Fourth Circuit. Shofer v.
Stuart Hack Co., 970 F.2d 1316 (4th Cir. 1992). Shofer has since sued his original
attorneys in the Circuit Court for Baltimore City (Case No. 93285087-CL171133).

3-
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Special Appeals heard the matter.*
The Court of Appeals reversed in part, and vacated in part. After surveying the cases
addressing ERISA preemption, the Court held that ERISA does not preempt Shofer’s state

law malpractice claims against nonfiduciaries. Shofer I.° But only the Maryland law claims

(Counts I and II) which survived; all of the ERISA based claims were held to be preempted.
The Court then determined that Shofer could recover, as damages, for his income tax
liability. However, the Court ruled out recovery for other contingent, consequential damages
which Plaintiff might suffer based on Defendants’ alleged malpractice.

As to the state law claims, Hack had argued for preemption because Shofer sought to
preserve contingent damages, including additional taxes which might flow from a decision of
the Internal Revenue Service that the loans constituted "prohibited transactions,” damages for
ultimate disqualification of the plan, and for excise taxes on prohibited transactions. Id. at
110-111. The Court did not squarely address whether pursuit of such contingent damages
would require ERISA preemption.® Instead, the Court said: "We consider Shofer’s
counsel’s statement [at oral argument] to be a concession limiting the scope of the damages
claimed . . . so as to exclude the three above-described ‘contingent liabilities.” As so

limited, potential plan disqualification as a basis for [Hack’s] argument is not in the case."

*Hack’s claims against Grabush were never adjudicated, but the Court of Appeals entered
a final judgment under Maryland Rule 2-602(e)(1)(C).

’The Court of Appeals acknowledged a factual dispute as to whether Hack was a
fiduciary under the plan, Shofer I, at 100-01, but, for purposes of the appeal, determined
Hack was not a fiduciary. 1d., at 98. The parties agree that Defendants are not "fiduciaries"
as defined in ERISA. See also Shofer I, 324 Md. at 98-101.

%The Court also did not discuss whether its decision would have been different if the
damages in question were not merely contingent.

-4-
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Id., 324 Md. at 111.

On December 10, 1992, Shofer filed his Third Amended Complaint, in which he
raised claims for damages based on "income tax, excise tax, interest, penalties, attorney’s
fees, accountant’s fees, loss of income, and other expenses and damages” under the théories
of breach of contract and negligence. See Defendants’ Memorandum in Support of the
Motion, Exhibit F (Shofer’s itemization of damages). He also seeks punitive damages. On
January 5, 1993, Defendants filed a motion to dismiss the Third Amended Complaint,
relying in part on Shofer I. On February 17, 1993, Judge Thomas Ward issued an Order
dismissing the punitive damages claim, and prohibiting recovery of damages for "excise

"

taxes, prohibited transactions or plan disqualification.” His Order also limited the available
damages to income taxes and professional fees relating to those taxes. On February 28,

1994, Defendants filed the Motion which is the subject of this opinion.

Discussion

I. Preemption of State Law Malpractice Claims

Defendants argue that, in light of dicta in the recent Supreme Court case of Mertens

v. Hewitt Assoc., U.S. 113 S.Ct. 2063, 2071 (1993), all of Plaintiff’s theories are

preempted by ERISA, whether those theories are based upon Maryland law or upon ERISA
itself. This court disagrees.

In Shofer 1, the Court of Appeals had relied primarily on Mackey v. Lanier

Collection Agency & Serv., 486 U.S. 825 (1988), and Painters of Philadelphia Dist. Council

No. 21 Welfare Fund v. Price Waterhouse, 879 F.2d 1146 (3d Cir. 1989), to find that




Shofer’s state law claims are not preempted by ERISA. In analyzing ERISA preemption, the

Court in Shofer I focused on the fact that the Mackey and Painters cases were significantly

similar to the present case. Shofer I, 324 Md. at 101-09. Mackey concerned the validity of
a special Georgia statute expressly exempting ERISA-plan benefits from common law
garnishment. The Supreme Court first held that ERISA preempted the statute, 486 U.S. at
830, and then went on to reason that Congress necessarily contemplated that benefits from an
ERISA plan would be subject to garnishment under state law. Id. at 831-33. The Court
said:
ERISA plans may be sued in a second type of civil action, as well. These cases--
lawsuits against ERISA plans for run-of-the-mill state-law claims such as unpaid rent,
failure to pay creditors, or even torts committed by an ERISA plan--are relatively
commonplace. Petitioners . . . concede that these suits, although obviously affecting
and involving ERISA plans and their trustees, are not preempted by ERISA.

Id. at 833 (footnote omitted; emphasis added).

More relevant to the present facts, Painters concerned a malpractice suit by ERISA-

plan trustees against an accounting firm performing yearly audits of the plan, for failure to
uncover fraud by the plan administrator. In rejecting the defendant’s preemption argument,

the Painters court relied on Mackey to hold that ERISA does not generally preempt state

professional malpractice actions. 879 F.2d at 1153 n.7. Accord, Pappas v. Buck

Consultants, Inc., 923 F.2d 531, 540 & n.1 (7th Cir. 1991) (dicta, apparently agreeing that

ERISA does not preempt certain state law malpractice claims).
Defendants now urge that the Court of Appeals would have decided Shofer I

differently if it had been able to consider Mertens. On the surface, Mertens appears to have

97
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significant similarities to the instant case. Upon closer examination, however, it does not

apply here. In Mertens, the plan participants sued the actuary that had performed the

actuarial work for the plan, along with all fiduciaries of the plan, on the theories of breach of
duty based on ERISA and malpractice based on California law. The federal district court

dismissed the malpractice claims on the ground that they were barred by the applicable

statute of limitations, and plaintiffs appealed. Mertens, 948 F.2d at 609. After discussing
the "discovery rule" under California law, the Ninth Circuit reversed and remanded the
malpractice claims, expressly authorizing the district court to allow the claim to continue if,
in its discretion, it wished to exercise pendent jurisdiction. Id., 948 F.2d at 613-14.

The Supreme Court granted certiorari as to the limited question of "whether ERISA
authorizes suits for money damages against nonfiduciaries who knowingly participate in a

fiduciary’s breach of fiduciary duty." Mertens, 113 S.Ct. at 2066. Among other arguments,

the petitioners relied on ERISA § 502(a)(3), which allows for "appropriate equitable relief,”
as a basis for claiming what the Supreme Court characterized as "nothing other than

compensatory damages.” Mertens, 113 S.Ct. at 2068. Petitioners warned that if the scope

of remedies available under ERISA § 502(a)(3) were not extended to cover all relief available
under common law for breach of trust, a prospective plaintiff would not be able to recover
damages--either under ERISA or under corresponding state law claims, which petitioners
asserted were preempted. Id. at 2066-71. In other words, if the Court interpreted narrowly
the scope of available remedies under ERISA § 502(a), it would create a "gap" of injury for
which there would be no recovery; that, according to petitioners, would be inconsistent with

the purpose of ERISA. The Court stated:

Al




In the last analysis, the petitioners . . . ask us to give a strained interpretation
to § 502(a)(3) in order to achieve the "purpose of ERISA to protect plan participants
and beneficiaries.” . . . They note, as we have, that before ERISA nonfiduciaries
were generally liable under state trust law for damages resulting from knowing
participation in a trustee’s breach of duty, and they assert that such actions are now
pre-empted by ERISA’s broad pre-emption clause. . . . Thus, they contend, our
construction of § 502(a)(3) leaves beneficiaries like petitioners with less protection
than existed before ERISA, contradicting ERISA’s basic goal of "promot[ing] the
interests of employees and their beneficiaries in employee benefit plans.”

Even assuming (without deciding) that petitioners are correct about the pre-
emption of previously available state-court actions, vague notions of a statute’s "basic
purpose” are nonetheless inadequate to overcome the words of its text regarding the
specific issue under consideration. This is especially true with legislation such as
ERISA, an enormously complex and detailed statute that resolved innumerable
disputes between powerful competing interests--not all in favor of potential plaintiffs.

Id. at 2071-72 (citations omiited; emphasis in original).’
In the instant case, Defendants argue that the second paragraph of the above passage,

quoted from Mertens, necessarily implies that the petitioners in that case were "correct about

the pre-emption of previously available state-court actions,” Id., even though the Court
refused to extend its holding to that effect. Such an argument stretches the limits of logic.
The only issue then before the Court was whether ERISA § 502(a)(3) authorized recovery of
money damages from nonfiduciaries for breaches of duties imposed by ERISA upon
fiduciaries. Id., 113 S.Ct. at 2067-68 & n.5. In this context, the passage merely indicates
that the holding was correct even if state common-law actions would be preempted, and that

petitioners’ reference to ERISA’s underlying purpose did not avail them.

"The dissent in Mertens, citing Ingersoll-Rand Co. v. McClendon, 111 S.Ct. 478 (1990),
wondered whether any state law action could survive the implications of the Mertens
decision. Mertens, 113 S.Ct. at 2074 n.2. In McClendon, the Court struck down a Texas
statute that expressly permitted suit for abusive discharge when the employer’s motive was to
defeat the employee’s ERISA-protected pension rights, based on the fact that the statute was
premised on the existence of an ERISA pension plan. 111 S.Ct. at 483.

-8-
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All that ERISA has eliminated, on these assumptions [that money damages are
available under 29 U.S.C. § 502(a)(3)], is the common law’s joint and several
liability, for all direct and consequential damages suffered by the plan, on the part of
persons who had no real power to control what the plan did. Exposure to that sort of
liability would impose high insurance costs upon persons who regularly deal with and
offer advice to ERISA plans, and hence upon ERISA plans themselves. There is, in
other words, a "tension between the primary [ERISA] goal of benefitting employees
and the subsidiary goal of containing pension costs.

Id., 113 S.Ct. at 2072 (first emphasis added; second emphasis in original).
Other remedies for other tortious conduct are apparently not affected by Mertens.

Accordingly, this court cannot conclude, as Defendants argue, that had the Court of Appeals

had the benefit of Mertens, its ruling would have been different. Nor is this court prepared

to rely on Mertens as a basis to overrule Shofer 1. Accordingly, this court concludes that

Plaintiff’s malpractice claims are not preempted.

II. Damages

In the Third Amended Complaint, Shofer claims six distinct types of damages:
income taxes, excise taxes, tax penalties, lost opportunity to refinance his St. Thomas
property,’ fees from professional advisors, and lost salary and profits. Third Amended

Complaint, 19 12, 18, 19, 23; see also, Defendants’ Memorandum in Support of the Motion,

*It is hardly appropriate for the trial judge to overrule the appellate court.

®At the hearing before this court, Shofer conceded that a lost opportunity to take
advantage of favorable mortgage rates, coming some four to six years after the allegedly
negligent advice, was too speculative; he has therefore dropped his claim for this type of
damage.

9.




Exhibit F.'° Defendants argue that Shofer I and Judge Ward’s Order of February 7, 1993

both limited Plaintiff’s potential recovery to income taxes and professional fees. Defendants
maintain that all other damages, such as recovery for excise taxes, are preempted. Apart
from the costs of professional advice, Defendants also claim that all other forms of damage

were so unforeseeable as to preclude recovery.

A. Preempted Damages

At the appellate argument, counsel for Shofer "submitted tﬁat ‘if the Court reads [the
State law claims in] Counts I and II there is no mention of prohibited transactions. There is
no mention of excise taxes for prohibited transactions.”” Shofer I, 324 Md. at 111. The
Court then determined that Plaintiff’s counsel conceded Shofer could not recover for so-

"

called, "‘[c]ontingent liabilities,” which included [damages for] ‘disqualification of plan’;

‘cost of "undoing" prohibited transactions’; and ‘excise tax on prohibited transactions.’” Id.

(quoting Shofer’s answers to interrogatories). Accordingly, the Court said that a claim for

malpractice that excludes the three "contingent liabilities” is not preempted by ERISA. It

further determined that damages arising from plan disqualification are "not in the case." Id.

Indeed, Shofer has received the benefit of a ruling by the Court that he may pursue his
malpractice claim. Had the Court considered the claim as including the specified damages,

the Court may well have ruled that it was preempted.

'°At the hearing before this court, the parties explained that borrowing from the plan
constituted a distribution to Shofer, generating income tax liability, as well as a prohibited
transaction by an interested party to the pension plan, generating excise tax liability. Shofer
also suffered the tax penalties because he did not timely and correctly file his tax returns
following the plan transactions.

-10-
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Hack now argues that this court is bound by the decision in Shofer I. Hack also
claims that the reason excise taxes are preempted is because, in order to determine whether a
party is "interested” and a transaction regarding an ERISA plan is "prohibited," one must
refer to the plan and interpret ERISA itself. Shofer responds, inter alia, that there is no

substantive difference between income and excise taxes, vis-a-vis the plan or otherwise.

Thus, if Defendants’ argument were correct, income taxes would be equally preempted, but
the Court of Appeals ruled they were not. Shofer also asserts that the issue of the contingent
damages really was not addressed by the Court of Appeals, based upon the "concession” of
prior counsel, and because the damages then were contingent only.

In response to this court’s questions, counsel for Defendants could not fully explain
why income taxes, on the one hand, are compensable while excise taxes, on the other hand,
are not. Nevertheless, this court finds itself between the proverbial "rock and a hard place:"
the Court of Appeals seems to have spoken as to the status of Plaintiff’s claims for damages,
and this court is bound by that ruling.!" Kline v. Kline, 93 Md. App. 696, 700 (1992)
(under the doctrine of the "law of the case,” a ruling by an appellate court upon an issue
becomes binding on the courts and litigants in further proceedings in the same matter).
Moreover, by an Order dated February 17, 1993, Judge Ward also ruled that Plaintiff cannot

pursue these damages, based on Shofer [. Therefore, this court will treat these categories of

damages as excluded from Plaintiff’s claims.

""The Court said it "vacate[d the] judgment as to Counts I and II, on which the damages
sought are limited as aforesaid...." 324 Md. at 113 (emphasis added).

-11-
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B. Unforeseeable Damages

Plaintiff seeks three additional types of damages which Defendants maintain are too
unforeseeable to permit recovery. Specifically, Shofer seeks recovery for tax penalties
arising from the failure to borrow funds from the plan according to the correct procedufe,

fees from professional advisors, and lost salary and profits. Defendants’ Motion, 119, 14,

P

16; Plain‘ti.ff"é Opposition to Defendant’s [sic] Motion for or Partial as to Plaintiff’s

Damages, at 7-12.
It is well settled that negligence is not actionable unless it is a proximate cause of the

‘ injury alleged. Atlantic Mut. Ins. Co. v. Kenney, 323 Md. 116, 127 (1991). It is also

axiomatic that the harm for which recovery is sought must be foreseeable. "The actor’s
conduct may be held not to be a legal cause of harm to another wherel[,] after the event and
looking back from the harm to the actor’s negligent conduct, it appears to the court highly

extraordinary that it should have brought about the harm." Stone v. Chicago Title Ins. Co.,

330 Md. 329, 337 (1993) (quoting Restatement (2d) of Torts, § 435(2) (1965)). Cf. Id., 330

Md. at 339 (quoting at length from Hadley v. Baxendale, 9 Exch. 341 (1954) (Eng.)).

. The case of Stone v. Chicago Title Ins. Co. is particularly instructive. There, Stone,

a stock speculator, hired an attorney to help finance the purchase of property. Stone did not
tell the attorney that Stone intended to have the property readily available as collateral for
loans. The attorney failed to record the release deed of trust in a timely manner. As a
consequence, when Stone’s broker imposed a margin call, the financing bank refused to
advance loan proceeds to Stone until that release had been recorded, and because Stone had

no other ready source of cash, he was forced to sell stock at a loss to cover his stock debts.

-12-
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Ruling that Stone could not recover from the attorney for the stock loss, the Court stated:

. . . Stone would have us hold that his loss arising from the . . . collapse in
the market in certain stocks in which he was speculating was proximately caused by
his sale of those stocks, which was caused by his lack of funds to pay off other loans,
which was caused by his inability to secure a second mortgage before [the margin
call], which in turn was caused by [the attorney]’s failure to record timely the release
of the extinguished lien on his home. He argues that but for [the attorney]’s
negligence he would have secured a home equity loan and used the proceeds to meet
his broker’s margin call, thus avoiding the sale of stock to raise capital in a falling
market. We disagree. . . .

There was no allegation . . . that [the attorney] or his firm had knowledge at
any time that Stone was buying stock on margin. No reasonable person would have
foreseen that almost a year after the settlement which [the attorney] conducted Stone
would have an emergency need for cash, would attempt to borrow against his home to
satisfy that need, and unable to do so would have to sell stock in a depressed market
to raise it. Furthermore, there is no allegation that [the attorney] was notified of
Stone’s financial crisis at the time the problem was brought to his attention.

Id., 330 Md. at 340-41.

In the instant case, Shofer is claiming that Hack should have foreseen, at the time he
wrote his letter to Shofer, that the possible consequences of Hack’s negligent advice included
tax penalties incurred by Shofer’s own failure to file his tax returns properly and on time, as
well as Catalina’s lost revenues and decrease in inventory (and, consequently, Shofer’s lost

income) due to an extensive tax burden, and lost income and revenue flowing from the time

Shofer has had to devote to this litigation.'> Applying Stone here, it is clear that Shofer’s

Shofer makes these claims even though he admitted that during the period in which he
borrowed from the fund he never asked anyone about the procedure to borrow money and
never told Hack that he was in fact borrowing money from the pension fund. Defendants’
Memorandum in Support of Defendants’ Motion, at 7-8, 18-19 (citing the Deposition of
Shofer, February 2, 1990, attached as Exhibit B, and the Deposition of Hack, March 16,
1989, attached as Exhibit D). Further, Shofer makes these allegations even though Grabush,
the tax-preparer for two critical years, may have made omissions constituting professional
negligence, which may constitute a superseding cause.

-13-




claims demand too much of the concept of foreseeability. As a consequence, these damages

cannot be recovered.

Conclusion

Plaintiff’s state law malpractice claims are not preempted. However, Plaintiff can
only seek recovery of damages in accordance with the limitations set forth in Shofer I and
Judge Ward’s Order of February 7, 1993. Based on the foregoing, it is, this I[L/:iay of
July, 1994, by the Circuit Court for Baltimore City, ORDERED that Defendant’s Motion for
Summary Judgment be, and the same hereby is, DENIED. It is further ORDERED that
Defendant’s Motion for Partial Summary Judgment as to the Plaintiff’s Damages be, and.the
same hereby is, GRANTED.

Qo L Hodonoi—

“Judge Ellen L. Hollander

cc: Thomas H. Bornhorst, Esq.
Janet M. Truhe, Esq.
Mark A. Kozolowski, Esq.

Jayson L. Spiegel, Esq. JUL 12 ,994'

c:\wpdocs\civillopinions\sh-hack.mem

-14-




10

11

12

13

14

15

16

17

18

19

20

21

® ® oo

RICHARD SHOFER : IN THE

Plaintiff CIRCUIT COURT

V. FOR

THE STUART HACK COMPANY,
et al.

BALTIHMORE CITY

Defendants Case No. 88102069/CL79993

- —— ——

Baltimore, Maryland
February 2, 1990
Deposition of RICHARD SHOFER, Plaintiff, called for
oral examination by counsel for the Defendants, taken at the
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that I'd gotten from Mr. Hack that I could borrow up to the
limit of what was in my voluntary account.

Q No, that's not my question.

A Okay. I, I had intended initially on borrowing, I
think two hundred and fifty thousand, I'm not sure.

Q All right.

A Two hundred, two hundred fifty, somewhere in that,
I don't remember.

Q = Did you tell Mr. Wilson how much money you were
planning to borrow?

A Probably. Yes, it was probably part of the plén
but I -- I can't remember exactly what I said to Mr. Wilson
or what figure that I might have said.

Q All right. And the reason why you would be giving
this money to Crown iotors is that, is because you owed Crown
Motors seven to eight hundred thousand dollars anyway; isn't
that correcﬁ?

A Yes.

Q Did you tell iMr. Hack you were planning to borrow
approximately two hundred and fifty thousand dollars?

A I don't recall that any specific amount was

RIGGLEMAN, TURK & NELSON
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mentioned or not.
Q But you think you probably, you mentioned the
amount to Mr. Wilson?
A Probably, yes, I -- I can't imagine that there was

any part of any major financial transaction I would have had
that I wouldn't have made him privy to or aware of.

Q Let me get back to my earlier question. Did you
discuss this loan from your pension plan idea with anyone
other than Mr. Hack and Mr. Wilson in August of 198472

A Probably others at the bank. There, if there were
any other -- let's see, Mr. Wilson had a supervisor, I think
the supervisor may have been Barry Blumberg, and I'm not
sure, but -- by this time, see, my relationships with the
loan officer sort of changed from time to time and I think I
had such a good relationship aﬁd good working relationship
with IHr. Wilson that I didn't, I might not have even spoke
with others at Maryland National then, I, it might have just

been him. And other than he, Sally.

Q Anyone else?
A I don't think so.
Q Did you ever discuss this idea with anyone at

RIGGLEMAN, TURK & NELSON
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Grabush Newman?
A I don't think so.
Q With regard to personal tax questions, generally

who would you go to for tax advice during this period, during
19842

A Just Grabush Newman.

0 S0 it would be your habit whenever you had a
personal tax guestion to contact Grabush Newman?

A Yes. Another name comes up to me now that I sort
of forgot before lunch.

Q Who is he?

A He's a tax man at Grabush Newman's that I have
great faith in. I --

Q You discussed --

A I would initially always go to Ken LaRash but
would suggest to Ken if it was an important issue would he
pass it by Phil Matz. There may have been one or two
occasions where some issue came up that I regquested Phil Hatz
to be involved in.

Q Did you consult with Mr. Matz at anytime in August

of '84 with regard to this idea of borrowing money from your

RIGGLEMAN, TURK & NELSON
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pension plan?
A No.
Q Why not?
A I didn't think there was a tax issue involved 1in
it.
Q Other than those that you have identified, Mr.

Wilson, perhaps Mr. Blumberg and others at Maryland National

Bank, Sara, and Mr. Hack, did you discuss your loan idea with

anyone else in August of 19842

A I can't think of anyone right now.
0 All right.

MR. BOWDEN: Did you say Sara or Sally?

0

One in the same?
A Sara is her proper nane.
I[IR. BOWDEN: Is that what it is?
MS. TRUHE: Sally is the alias.
MR. BOWDEN: Same woman.
M5. SCHUETT: That clears up a couple of
guestions I had.
(Discussion off the record.)

MR. BOWDEN: Sara is her proper name and Sally

RIGGLEHAN, TURK & NELSON
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Q Over an hour or under an hour?

A Oh, I don't think any -- excuse me. But I don't
think any telephone conversation with Stuart lasted more
than, I can't ever remember talking more than, I think twenty
minutes at the most, I -- and you know, it could have been
five minutes or ten, but I don't -- you know, a half an hour
was a long, or more is a long conversation and I don't think,
I can't remember having tnat much of a conversation with

Stuart ever.

Q All right. On this particular occasion --
A At least on the telephone.
0 Okay. Generally speaking, I understand that, on

this particular occasion when you first mentioned this idea
to Mr. Hack, what did you say to him?

A I don't know what I said because I don't remember
the conversation.

0 All right. At all?

A Not really, you know, I can surmise what I must
have, that what the subject matter must have been but I can't
really specifically remember.

0 So you can only speculate as to what you might

RIGGLEMAN, TURK & NELSON
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have said?

A That's right. Now, I can't remember whether it
was morning or afternoon.

Q All right. Do you recall telling Mr. Hack why you
wanted to borrow money from your pension plan?

A I don't recall if I did or didn't.

Q Do you have any notes concerning your telephone

conversation with Mr. Hack this first occasion?

A No.

Q Do you have any notes concerning telephone
conversations with Mr. Hack on this matter at all prior to
the first time you borrowed money?

A No. I've seen memos from people and normally it's
not my habit to -- I don't, I don't have a memo calendar,
diary, and don't take notes like a lot of professionals do.

I -- I do sometimes scribble names on folders or souething if
it's something that I know that I have to remember that I
can't commit to normal memory, that if a new person called me
that I didn't know him about an issue and he wanted to give
me a phone nuwiber, I had a file on an issue I might scratch

it on a piece of paper and put it in that file so I'd know

RIGGLEMAN, TURK & NELSON
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his name and phone number. DBut 1if it's about an issue that I
can commit to memory and I know or I feel that I can commit

it satisfactorily to memory, I don't make notes.

Q Why did you call Stuart Hack on this matter?
A Because he was the logical one to call.
0 Well, what were you trying to get from him, what

type of information?

A I wanted to know the appropriateness and

feasibility of borrowing from the pension/if I could.[

Q In other words you wanted to Know whether it was
lawful?
A I wanted to know anything about it that was

relevant to borrowing and lawful particularly.

<:::> Do you recall whether you asked him about any

personal tax consequences to you of borrowing money from your
pension plan?

A | I don't remember whether I did or didn't, but I
can almost assuredly surmise that I didn't,

Q Why do you think you didn't?

A Because I didn't imagince that there would be any

tax consequences. I didn't think it was a tax issue or a

RIGGLEIAN, TURK & NELSON
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Wilson.

Q Other than the ones we've talked about already?

A No, as I repeat that I can't think of anyone.

Q All right. Did you advise !r. Hack in August of
1984 that you were going to take one loan?

A I can't recall my conversations with Mr. Hack in
August of '84,

Q All right. Following your discussions with Hr.
Hack in August of '84, did you take any money from your
pension plan?

A Yes.

Q When was the first time?

A I don't know the date, but I think, I think it was
August 8th, I think, fitfty thousand dollars.

Q All right. In your Answers to Interrogatories you

stated that the first time you took money was August 9th,

1984.
A tlaybe it was, you know, saying --
Q Why did you take money on this particular date?
A I can only assume that because I had been assured

verbally by Hr. Hack of the appropriateness of it, that I

RIGGLEMAN, TURN & NELSON
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the biggest of all of them, probably Glen Wilson was aware of
that transaction somehow. I don't specifically recall any
conversations, but I'm going to assume he was aware of it in
some way.

Q Do you recall whether you advised Mr. Hack that
you were taking money, this money a second time from your
pension plan?

A I don't recall having any conversations with lr.
Hack after getting that letter in August.

Q Do you recall having any conversations with Hr.
Hack after getting the Augqust 4, 1984 with reference to any
of the loans that you took from your pension plan through
19867

A Through 19867?

Q Yes, througn the last, the time of tne last loan
you took.

A Okay.

HR. BOWDEN: Wnat was that time, just so --
A September 30th, '86.
Q Okay. So from August 9th, 1984 to September 30th,

Y

1986, do you recall having any conversation, conversation

p—
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with Mr. Hack about taking money from your pension plan?

A No.
Q Did you repay the second loan?
A A hundred and fifty thousand, I think most of that

has been repaid at this time. I would have to look at my own

statements, but I think most of it has been repaid.

Q Do you recall when you repaid it?

A 1988. Sometime during the calendar year 1988.

0] Where did you get the money to repay that second
loan?

A I think part of it was sélary from Crown Motors.
Part of it was that -- I think in the beginning of '88, the

very beginning of '88, I repaid sixty-some thousand dollars
by means of permanently -- there was a portion of my
voluntary account that represented funds that I had put in

myself out of -- in other words, there's an employer

contribution and an employee contribution. Well, this was my

employec funds, the, the aggregate amount of my employee
funds accumulated over the years was sixty-some thousand

dollars.

Now, on that money income taxes had already been

RIGGLEIAN, TURX & NELSON
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did anyone assist you in taking the loan from your pension
plan?

A No. Not that I can remember.

Q What documents did you prepare in connection with
the sixth loan?

A A note dated July 30th, 1985.

0 Is that a copy of the note that appears at the top

of Deposition Exhibit 2-~B?

A Yes.

Q And did you prepare that note?

A Yes.

Q Did you consult with or tell anyone about this

sixth loan

A Not that I can recall.

Q -- other than your wife?

A Not that I can recall.

Q Were you planning to repay that loan?
A Yes.

Q At what rate of interest?

A Twelve percent.

Q Did you decide.the interest rate?

RIGGLEIIAN, TURK & NELSON
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money fromn

A

Q

Q

A

festering in my mind for a few years and I thought I wanted

to buy a condominium downtown in Harbor Court and I borrowed

Yes.

Did you repay the loan?

No.

Why not?

It's not due vyet.

Is that note also due
Yes.

Did there come a tine
your pension plan?
Yes.

When was that?

August 13th, 1985.

How much did you borrow?
Twenty-tive thousand dollars.
Why did you borrow twenty-five thousand dollars?

I had an impulse, I had something that had been

it to put down as an option. It

money, a refundable option :oney on purchasing a condo in

Harbor Court.

RIGGLEMAN, TURK & NELSON
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according to the note,

to pension law

o [ J

Not that I recall.

Were you planning to repay the loan?
Yes.

What was the rate of interest?
Twelve percent.

Did you decide the rate of interest?
Yes.

Did you repay the loan?

No.

Why not?

It's not due yet.

When 1is it due?

157

Well, my understanding now -- it's due on deaand

date that it's taken.

but my understanding now is according

it has to be repaid within five years of the

Did there come a time when you borrowed additional

money from the pension pian?

Yes.
When was that?

September 30th, 1986.

RIGGLEiIAN, TURK & NELSON
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Q How imuch money did you borrow?
A Thirty-five thousand dollars.
Q Why did you borrow thirty-ifive thousand dollars?
A Now we get to the Harbor Court deposit, I think,

if I recall I used twenty-five thousand dollars of it as a
refundable deposit on a condominium at Harbor Court.

Q Wnhat did you do with the rest?

A And I think the rest, I don't know but it may have
gone to either pay a tax bill, a personal obligation or to
repay a portion of debt to Crown ilotors. I really don't know
how the other ten thousand dollars went.

Q Okay. I believe you stated 1in Answers to
Interrogatories that this monev went again to refurbishing
Virgin Island property, would to that extent your answer to
that Interrogatory be incorrect?

A I think on the '86 -- yes, I think the Harbor

Court had something, I think that had something to do with

Marbor Court --

Q Okay.
A -- deposit.
Q All right. Could you have gotten this money from

RIGGLEUAN, TURK & NELSON
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seventy-six-six of a debt obligation to do other things with.
MR. GILDAY: This was paper?

A Pay, pay, pay income, pay income taxes that were
going to be coming due, pay income taxes that were going to be
coming due, legal fees coming due, professional fees that were
going to be coming due. Any matter of expense that I was
obligated to be involved in.

Q Did you understand when you took the seventy-six-
six out of your voluntary account that you would be losing the

tax shelter on the growth of that money?

A Yes.
Q All right.
A I resisted wanting to do that because of that. And

it became a, a lesser of two, whatever was the lesser of two

evils.

Q How much money have you paid to Blum-Yumkas for
legal fees?

Approximately a hundred thousand.

A

Q Do you owe them any money?

A Approximately sixty thousand more.
Q

Did you agree to pay Blum-Yumkas on an hourly

RIGGLEMAN, TURK & NELSON
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3
1 Thereupon ---
2 _ RICHARD SHOFER
3 Plaintiff, called for oral examination by counsel for the
4 Defendants, having been first duly sworn by the Notary
5 Public, was examined and testified as follows:
6 EXAMINATION BY MS. TRUHE:
7 0 Mr. Shofer, before we get into the nitty-gritty of
8 your damages in this case, I would like to review for a moment
9 the information pertaining to your loans from the pension in
10 the years 1984, 1985 and 1986.
11 In 1984, you took three loans from your pension, is
12 that correct?
13 A Yes.
14 Q The first one was on August 9th, 1984 in the amount
15 of $640,000°7
16 A I believe that is correct. I have not looked at
17 any notes but I believe it 1s correct from my recall.
18 Q Showing you what has been previously marked in this
é 19 case as Shofer Deposition Exhibits 2-A and B, I believe these
20 are the notes you wrote to the pension for all the various
21 amounts of the money which you borrowed during the three
RIGGIEMAN, TURK & NELSON
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A Yes. I notice that there is no note for the 60,000
that 1 see here.

Q Do you know where that is?

A There may not have been a note produced because it
was intended to be a short-term loan anyway. It was only
intended to satisfy a short-term need until I could replace it

with a more permanent larger loan.

Q Do you know --
A So it was paid off quickly.
Q Do you know whether there was ever a note for the

August 9th, 1984 loan in the amount of $60,0007?

A I can’t recall at this time whether there was.
There may have been and it may have been destroyed when it was
paid off, but I can’‘t recall.

0 The next loan you took was on August 23rd, 1984 in
the amount of $150,000, is that correct?

A Yes.

Q And then the third loan you took was on September

5th, 1984 in the amount of $50,000, isn’t that correct?

A Yes.

RIGGL.EMAN, TURK & NELSON
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5
Q So the total amount of money you borrowed from your
pension in 1984 was $260,000, is that correct?
A Well, not exactly, because T repaid the $60,000

loan before I took the $150,000 loan. So my thoughts at the
time were that since one replaced the other, that the total
borrowing as of the time I took the August 23rd loan was
150,000 because the 60,000 had been repaid.

Q That is why I am confused.

On August 9th, 1984 you withdrew from your pension

$60,000, correct?

A Well, this does not show that. But I believe that
is true.
Q And then on August 23rd, 1984, you withdrew, as

reflected by the note in that exhibit, $150,000, is that
correct?

A Yes, but simultaneously I repaid the 60. So at
that time I had a total loan from the pension of 150.

Q Well, when you say you repaid the 60, what did you
repay the 60 with?

A With a check.

Q From your own money?

RIGGLEMAN, TURK & NELSON
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A I don’t have any documentation to substantiate how
it was repaid, but my recall is I wrote a check back to the
pension for the 60 plus the accrued interest on the 60 at that
time and started afresh with 150. And my mindset was that I
was at that time 150,000 into the pension or, you know, that
is what my loan was.

Q But is that only because you had repaid the 60 by
the time you took the 150 out, is that correct?

A Yes.

Q Now, let’s get into how much has been repaid.

We have just established the August 9th, 1984 loan

in the amount of $60,000 was repaid, is that correct?

A Yes.

Q Who paid that?

A I did.

Q When you say you did, did you write it from your

own personal checking account or did this come from Crown

Motors?

A I wrote it from my own checking account. That 1s

my recollection.

Excuse me, I want to mention something else with

RIGGLEMAN, TURK & NELSON
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regard to that. When I was asked to produce documents on all
of my loans, I neglected to consider the $60,000 loan because
it was such a short-term and it was repaid so quickly, that I
was more, I focused on the one from 150 forward, all of those
loans. The 60 was, like, a short-term. So I was possibly
just negligent in not looking for the canceled check on that
one. But I am sure there is one.

Q That is fine.

But we have established in 1984 you withdrew a

total of 260,000 from your pension plan, 1is that correct?

A Yes.

Q Now, 60,000, the very first loan was repaid by you
personally, 1is that correct?

A Yes.

Q How about the second loan on August 23rd, 1984 1in

the amount of 150,000, has any portion of that been repaid?

A Yes.

Q Who paid that?
A I did.

Q Personally?

A Yes.

RIGGLEMAN, TURK & NELSON
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Q It was not drawn on Cfown Motors or any other
account on your behalf?
A No.
Q When was that repaid?
A I will have to refer to my notes if I have then,

but my recollection is that in the year 1988, I repaid a
hundred and some thousand dollars in a period of, over the

year, 1n several payments. The first payment was at the very

beginning of the year and 1 think I have my year right when I
10 say 1988.

L1 On January 1ist or the first business day of the

12 year, I repaid $76,600 and I did that by reclassifying a

13 portion of my loan, the voluntary contribution portion, as

14 reducing my, I reduced my interest in my voluntary account

15 that way.

16 I think it was actually done by journal entry

17 rather than a check. But it was a reduction in my interest in
18 my voluntary account.

1 0 But one way or another --

20 A And then subsequently I made other payments by

check during the calendar year from my personal account to the

RIGGLEMAN, TURK & NELSON
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pension to reduce the loan further for a total reduction of
over a hundred thousand dollars that year.

Q So one way or another, either through payments by
you personally to the pension plus the reclassification of the
$76,600 in your voluntary account, you paid back in full the
$150,000 loan, is that correct?

A No. I don’t even know that I have with me notes
that would say exactly how much was repaid but --

Q Do you want this?

A I don’t know if it would be in there.

MR. BORNHORST: If that is Dick’s -=-

A Give it to me, but I don’t think that it is in
there. There is so much that I don’t have with me.

I think that is the only year that I did repay on
the balance of the loan and if the loan, the original loan was
310, we can subtract what it is now, my balance from the
original 310,'and that is the amount that I paid in the
calendar year of ’88.

I think I owe a total of 180,000 or --

Q Currently?

A Yes. So from the 310 down to the 180 something,

RIGGLEMAN, TURK & NELSON
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that 1s what I repaid in the year of ’88.
Q Let’s back up a moment.
Is it your testimony that you don’t recall whether
you wrote a note to the pension for the August 9th, 1984 1loan?
A Yes.
Q Now, we have established that in 1984 you withdrew
a total of $260,000. Let’s go to 1985.
The first loan which was actually the -- I‘m sorry,
let’s back up a moment.

The third loan you took in 1984 was on September

5th for $50,000, correct?

A Yes.

Q 1985. The first loan you took was 1n the amount of
$35,000 on February 21st?

A Correct.

Q The next loan you took was for $3,000 on February
25th?

A Correct.

0] The next loan you took was on July 30th, 1985 in
the amount of $12,0007

A Yes.

RIGGLEMAN, TURK & NELSON
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Q The next loan, August 13th, 1985 in the amount of
$25,000?
A Yes.
Q The next loan and the last loan you took in 1985
was on August 21 in the amount of $5,0007?
A Yes.
7 Q My total for 1985 is $80,000 from your pension,
8 does that sound right?
9 A Yes.
10 Q Now, 1n 1986, you took one loan on September 30th
11 in the amount of $35,000, 1is that correct?
12 A Yes.

:13 Q Now, I have a grand total of $375,000 which you
14 withdrew from your pension. I realize some of this has been
15 repaid. But that is what the three years total, 1s that
16 correct?

b A That 1is correct except that all of that money was

ba not out at any one time.. The 60 was paid before the 150 was

1o drawn.

20 Q I understand.

-1 And today it is your best estimate that you owe
RIGGLLEMAN, TURK & NELSON
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somewhere around $180,000 in outstanding loans to the pension?

A Well, I know exactly how much I owe in my office, I
have the records, but it is 180-some thousand dollars, vyes.

Q ‘Does that include interest?

A The interest is pald currently, so there 1is no
accruing interest that is not paid, at least annually before
the end of the year.

Q What do you mean the interest is being paid?

A As interest accrues, the annual interest is paid
timely each year so that even if there is no reduction of

principal the interest payments are kept current.

Q Who has been making those interest payments?
A I have.

Q Personally?

A Yes.

MS. TRUHE: Mr. Bornhorst, could you get us
the exact fiqgure as far as how much Mr. Shofer currently owes
to his pension in terms otf outstanding loans?

A I am sure I could call my office and have that for

you.

O

No, that is fine, if Tom would just supply that to

RIGGLEMAN, TURK & NELSON
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; 1 volunteer account. I think you mean voluntary account, is
% 2 that correct?
ifg 3 A Yes.
2 4 Q Now, you state that these damages calculate the
5 personal loss of shelter dollars in the pension fund by the

6 need under the circumstances for Shofer to repay the loans to
7 the extent of his avallable cash and credit, 76,600 of those
8 funds were transferred from Shofer’s own post tax

9 contributions to his voluntary plan effectively losing the

10 shelter for those funds. The loss to Shofer was calculated by

11 Rosenberg in the chart attached in the amount of $1,823,018.

12 Q Could you explain to me briefly why this $76,600 is
13 a damage? Because as I understand it, that money represents
14 your voluntary or, I’m sorry, your personal contributions to
15 the pension, isn’t that correct?

16 A Yes.

17 Q So to that extent, you were not required by law to
13 pay that money back when you borrowed 1t out, 1s that correct?
19 A 1 was required to pay it back by law as long as it
20 stood as a note payable to the pension.

21 Q Right. But when you reclassified it as personal --

¥
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Consatants, & At Y

6273 Fars Road

Battancre, Marytang 21209
{ 13011 26G-8700
Wastunglon. D C 621-400.1 Wnier's Direct Diat No
August 9, 1984 :
QS e
PERSONAL AND CONFIDENTIAL - n\ﬁjﬁj
N2 N
‘,/\\)-\ .
Mr. Richard Shofer DN \fr(\
Crown Motors CZE§QF3K
5006 Liberty Heights Avenue

Baltimore, Maryland 21207 (:igzﬁsﬁijx(\g)_Jé
\

Dear Dick:

You questioned whether assets of your money purchase
pension plan and profit sharing plans can be used as
collateral for loans, shether you can borrow against these
plans and whether there is any special treatment for your
voluntary account under these plans.

Firast of all, let's distinguish between the voluntary
account and the employer account. The employer account cannot
be put up as collateral for a loan, and loans to participants
against their employer account are limited to a total of
$50,000 for all plans for up to a maximum of five years (for a
longer period of time if used for the purchase or substantial
improvement to a primary residence). Further, we would
recommend that any loans against an employer account should be
fully collateralized (this means collateral in addition to the
value of the account itself).

There is an entirely different treatment for voluntary
accounts. First, there i3 no limit on the amount that can be
borrowed against the account or the length of time for which it
can be outstanding. Also, the account, itself, can stand as
collateral for the loan against the voluntary account.

Further, the voluntary account can be put up as collateral for
a loan from a bank or other source. The loan agreement will
have to include a provision that you cannot withdraw money
from your voluntary account, and thus dissapate the collateral,
however.

The law 13 pretty clear on the inability to use employer
account values as collateral for a lecan. There 13 no law on
restrictions of using voluntary account money for collateral
for a loan. The TEFRA provisions on the limits on loans apply
only to employer accounts and specifically do not apply to
employee voluntary accounts. In my opinion, you can use your
voluntary account as collateral for a loan or you can borrow up
to 100% of your voluntary account. The terms of the loan must
be reasonable as to the interest rate and pay back period.

1lly,
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RICHARD SHOFER

IN THE

Plaintiff : CIRCUIT COURT
V. H FOR
THE STUART HACK COMPANY, : BALTIMORE CITY
et al.

(X}

Case No. 88102069/

Defendants CL79993
* * * * * * * * * *

THE STUART HACK COMPANY,
et al.

Third-Party
Plaintiffs

V.

GRABUSH, NEWMAN & CO.,
P.A.

Third-Party
Defendant :

Reported By: Dawn M. Hart, CSR
Riggleman, Turk & Nelson
(301) 539-6398
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Baltimore, Maryland
August 2, 1990
Deposition of KENNETH EUGENE LARASH, C.P.A.,
a Witness, called for oral examination by counsel for the
Defendants and Third-Party Plaintiffs, taken at the
law offices of Semmes, Bowen & Semmes, Conference Room
17-A, 250 West Pratt Street, beginning at 10:50 a.m.
A PPEARANTCES

THOMAS A. BOWDEN, ESQ., on behalf of the
Plaintiff.

JANET M. TRUHE, ESQ., and LEE B. ZABEN,
ESQ., on behalf of the Defendants and Third-Party
Plaintiffs.

LINDA M. SCHUETT, ESQ., on behalf of the
Third-Party Defendant.

RIGGLEMAN, TURK & NELSON
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A I don’t know but somebody in our firm.

Q But you have no idea who?

A No.

Q Did that person give you any files or information
or did you just start from scratch?

A Well, when I start a job I always review last
year's files, so they would have been available.

Q But you have no idea who worked on this file at
Grabush, Newman prior to you, is that correct?

A No.

Q All right.

A I mean yes, that’'s correct.

Q What was your understanding as to the services
Grabush had been retained to perform prior to your
involvement if any for Mr. Shofer or his business?

A To prepare financial statements, tax returns for
the corporation, Catalina Enterprises, Inc., to prepare a tax

form No. 990T for the pension plan and to prepare his

individual Form 1040.

Q Now, these financial statements were for the

corporation?

RIGGLEMAN, TURK & NELSON
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39
Q ~- prior to the preparation of this tax returnz
A Prior to the preparation of this tax return?
Q Yes.
MS. SCHUETT: Objection to the form of the
guestion. Go ahead.
A Go ahead, oh. The earliest document that’s dated

and initialed by me that I could find in the files indicated
that I worked on the pension plan general ledger for 1984 and
it’s, I believe it’s a page of journal entries dated June

17th of ’85, so that appears to be the first time I became

aware.
MR. BOWDEN: What was that date again, excuse
me?
THE WITNESS: June 17th, 1985.
Q And you stated that was in the course of preparing

the ledger for the pension plan?

A Yes, well, the work —- it’s called working trial
balance, yes.

Q That’s when you first became aware that Mr. Shofer
had taken loans from his pension plan in 19842

A Right, correct.

RIGGLEMAN, TURK & NELSON
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Q Had Grabush, Newman already completed its

preparation of Mr. Shofer’s 1984 tax return when you became

aware that he had taken loans from his pension plan?

A When we prepared his individual tax return?
Q Yes.
A We —-- we didn’t find the transmittal sheet for

this, did we? --

Q No.
A Well, this date —--
MS. SCHUETT: Referring to Larash Depositi
Exhibit 1.
A —- shows that the interview for the individual

return was July 29th, and as I previously said, I had worked

on the pension plan on June 17th, so yes, July 29th, I
obviously already knew that he had loans with the pension

plan.

MS. SCHUETT: That didn’t exactly correspond

to her question but I think your answer is clear despite

that.

Q Well, just to make sure it’s absolutely clear,

knew at the time you sat down with Mr. Shofer to compile the

RIGGLEMAN, TURK & NELSON
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information on Larash Deposition Exhibit No. 1 that he had
taken loans from his pension plan in 19847z

A Yes.

Q Do you recall discussing these loans with Mr.
Shofer at anytime prior to the completion of this individual
tax return by Grabush?

MS. SCHUETT: This meaning the 1984 return?

Q The 1984 return.

A I don’t specifically recall any discussions on the
matter other than obtaining the interest expense on the loan
which is noted on Exhibit 1.

Q Do you recall whether you asked Mr. Shofer for
that figure or whether that was one given to you by him?

A He would have given me a list of all of the
interest expenses that he had paid for the whole year, then I
would have compared that with what I knew from the prior year
to see if he had forgotten any loans.

Q How were these loans treated on the 1984 return
for tax purposes, how were these loans taken into account?

A On the original return, the interest expense was

deducted that he paid to the pension plan, or put into a

RIGGLEMAN, TURK & NELSON
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IN THE CIRCUQéR &é? BALTIMORE CITY

AL T!w;;P,~ H)fe
RICHARD SHOFER 8% sep 2 .
Plaintif@ly/j UIWSIUH. S/
v. :  Case No. 88102069/CL79993

THE STUART HACK CO. et al. :
Defendants.

NOTICE OF WITHDRAWAL AND ENTRY OF APPEARANCE

Clerk of the Court:

You will please withdraw the appearance of Jayson L.
Spiegel as attorney of record for defendants The Stuart Hack
Company and enter the appearance of Deborah M. Whelihan.

Please direct all future notices and correspondence to
the attention of John T. May and Deborah M. Whelihan at our
Washington, D.C. address.

Respectfully submitted,

JORDAN COYNE & SAVITS

b on . Splegel / JVI
% 33 wOod Lane

\b Rockville, Maryland 20850
G(\ (301) 424-4161

By:

Deborah M. Whelihan
33 Wood Lane

Rockville, Maryland 20850
(301) 424-4161

Mailing Address:

1030 15th Street, N.W. la
Suite 500 q
Washington, D.C. 20005




CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true copy of the foregoing
Notice of Withdrawal and Eniry of Appearance was mailed,

postage prepaid, this 22nd.day of September, 1994 to:

Thomas H. Bornhorst, Esqg.
2236 Southland Road
Baltimore, Maryland 21207

Janet M. Truhe, Esqg.

Ward, Janofsky & Truhe, PA
Court Towers - Suite 505
210 W. Pennsylvania Avenue
Towson, Maryland 21204

%r”\/w\,) sy
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IN THE CIRCUIT COURT FOR BALTIMORE CITY, MARYLAND

41 WUURT Fop
b d .., ; ""‘”" o t
RICHARD SHOFER, s Oty
1998 007 9
Plaintiff, 10131 A e
4% Py .
v. GViL Bivisioy
STEWART HACK COMPANY, :
et al., :
Defendants. : -
------------------------------ Case No. 8810]1069/CL79993

THE STEWART HACK COMPANY,
et al.,

e o0 o5 oo o

Third-Party Plaintiff,

v.

GRABUSH, NEWMAN & CO., P.A.,

Third-Party Defendants.

CERTIFICATE REGARDING DISCOVERY

I HEREBY CERTIFY that a copy of this Certificate Regarding

Discovery and a copy of the Third Party

Defendant’s Second

Request For Production of Documents to Plaintiff, were mailed,

postage prepaid, on this 27th day of October, 1994, to:

Janet Truhe, Esquire
Ward, Janofsky, & Truhe, P.A.

Court Towers

Suite 505

210 West Pennsylvan
Towson, Maryland 2

Thomas H. Bornhorst
2236 Southland Road
Baltimore, Maryland

I will retain the originals of the

ia
1204

, Esquire
21207

se documents in my

possession, without alteration, until the case is concluded

in




this Court, the time for noting an appeal has expired, and any

appeal noted has been decided.

Respectfully submitted,

JORDAN COYNE & SAVITS

RN

Deborah M. Whelihan

33 Wood Lane

Rockville, Maryland 20850
(301) 424-4161

Mailing Address:
1030 15th Street, N.W.

Suite 500
Washington, D.C. 20005
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RICHARD SHOFER * IN THE -
Plaintiff * CIRCUIT COURT o
3
v. * FOR -
THE STUART HACK CO., * BALTIMORE CITY
et al.
*
Defendants Case No. 88102069/CL799G'>
*
' * * * * * * * : * * * * *

DEFENDANTS’ MOTION FOR PARTIAL SUMMARY
JUDGMENT AS TO PLAINTIFF’'S DAMAGES

Defendants, Stuart Hack and The Stuart Hack

Company, by their attorneys, Janet M. Truhe and Ward,

Janofsky & Truhe, P.A., move pursuant to Maryland Rule 2-

501, for partial summary judgment as to certain categories
of damage claimed by the Plaintiff in the instant case on
. the grounds that there is no dispute of material fact and
they are entitled to judgment as a matter of law. In
support of their Motion, Defendants state as reasons:
1. That on December 8, 1992, Plaintiff filed a

Third Amended Complaint against Stuart Hack and The Stuart

Hack Company for negligence (Count I) and breach of contract

(Count II) contending that Mr. Hack, who was a pension
consultant to the Plaintiff’s business only, should have
advised him about potential tax consequences which could

occur if Plaintiff borrowed money from his pension.

SHOFER . MOT




2. That after Hack advised Shofer he could
borrow from his pension in a letter dated August 9, 1984,
Shofer proceeded to take nine loans from his pension
totalling $375,000 in 1984, 1985 and 1986.

3. That at all times when Plaintiff was
borrowing money from his pension in 1984, 1985 and 1986, it
is undisputed that Plaintiff did not consult with
Defendants.

4. That the pension at issue in this case is a
qualified pension plan established for the employees of
Catalina Enterprises, Inc., a used-car dealership owned and
operated by the Plaintiff.

5. That at all times relevant to this case,
Defendants were under contract to Catalina Enterprises, Inc.
to administer the pension.

6. That the Employee Retirement Income Security
Act of 1974 ("ERISA") 29 U.S.C. § 1001, et seg., is a
federal statute regulating all employee benefit plansg,
including the pension plan at issue in this case.

7. That ERISA contains a broad pre-emption
provision (29 U.S.C. § 1144 (a)), which provides that it
"gshall supersede any and all state laws insofar as they may

now or hereafter relate to any employee benefit plan."

SHOFER .MOT 2
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8. That as part of the damages once claimed in
this case, Plaintiff sought recovery of excise taxes and
penalties arising out of prohibited transactions.

9. That the Maryland Court of Appeals in Shofer

v. The Stuart Hack Company, et al., 324 Md. 92, 110-11, 595

A.2d 1078 (1991) ("Shofer I"), held that excise taxes and

prohibited transaction penalties were pension-related and,

therefore, pre-empted by federal law under ERISA; thus, they
could not be recovered in the instant state court case.

10. That after the Plaintiff filed his Third
Amended Complaint still claiming entitlement to such |
damages, Judge Thomas Ward of this Court ruled on
February 17, 1993 that Plaintiff may not recover any damages
for excise taxes or prohibited transactions as held in
Shofer TI.

11. That Plaintiff continued to claim entitlement
to the aforegoing pension-related damages which were again
dismissed by Judge Ellen Hollander on July 11, 1994.

12. That as part of her Order of July 11, 1994,
Judge Hollander also dismissed Plaintiff’s claim for damages
arising out of penalties assessed as a result of his failure
to follow proper procedures in borrowing from his pension;
she held that such damages were pension-related and too

speculative and unforeseeable to have been proximately

SHOFER.MOT 3
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caused by any alleged negligence on the part of Defendants
in August of 1984.

13. That as part of the total monies Shofer
withdrew from his pension, $76,600.00 had originally been
contributed to the pension by Shofer personally, and was
withdrawn without any adverse tax consequences.

14. That Shofer understood when he withdrew his
personal contributions to the pension of $76,600.00 that he
would be losing the tax shelter on the growth of this money.

15. That as part of the damages currently claimed
in this case, Shofer seeks recovery of $1,823,018.00, which
he says he would have earned on the $76,600.00, had it
remained sheltered in the pension until the year 2059.

16. That Plaintiff assumed the risk of losing his
tax shelter on the $76,600.00 when he voluntarily withdrew
it from his pension.

17. That Plaintiff’s damage in the form of lost
earnings on his personal contributions to the pension could
not have been foreseen by the Defendants when they rendered
their advice in August of 1984, and never would have
occurred but for the fact that pension money was involved.

18. That given the limitations on damages imposed
by the Court of Appeals in Shofer I concerning ERISA pre-
emption of all pension-related damages and Judge Hollander’s

recent dismissal of Plaintiff’s damages (incurred as a

SHOFER.MOT 4
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result of failing to follow proper procedures in borrowing
from the pension) on this same basis, Plaintiff may not
recover any damages arising out of his withdrawal of
sheltered funds from the pension.

19. That as a result of Plaintiff’s failure to
pay additional income tax on money he borrowed from the
pension in 1984, 1985 and 1986, Plaintiff has been assessed

federal and state income tax penalties totalling $21,698.81,

@©
-

and interest of $114,609.14.

20. That Plaintiff may not recover "penalties"
against Defendants because they did not prepare the income
tax returns at issue, nor did they even know that Plaintiff
had borrowed money from the pension when the returns at
issue were being prepared by Plaintiffs’ accountants.

21. That Plaintiff may not recover "interest"
against Defendants because Plaintiff has had the use of the
money which he should have been paid in additional income
taxes, and Defendants could not have reasonably foreseen
that Plaintiff would be unable to pay his taxes when amended
returns were filed to reflect a portion of the loans from
the pension as additional income.

WHEREFORE, Defendants, Stuart Hack and The Stuart
Hack Company, respectfully request that this Court dismiss

all claims for damages arising out of lost earnings on the

SHOFER . MOT 5
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$76,600.00 had it remained sheltered in the pension until
the year 2059, as well as tax penalties and interest.
Grounds for this Motion are more fully set forth

in the accompanying Memorandum.

S RIA

JaAét M. Truhe

» JANOFSKY & TRUHE, P.A.
Court Towers - Suite 505
210 W. Pennsylvania Avenue
Towson, Maryland 21204
(410) 321-4890

Attorneys for Defendants

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this /(,a # day of

ZZ%DCeAbLJQLL/ , 1994, copies of the foregoing

Defendants’ Motion for Partial Summary Judgment as to

Certain Categories of Plaintiff’s Damages, Memorandum in
Support, Request for Hearing and Order were mailed by first
class mail, postage prepaid, to John T. May, Esquire,
Deborah M. Whelihan, Esquire, Jordan Coyne & Savits, 1030
Fifteenth Street, N.W., Suite 500, Washington, DC 20005 and
to Thomas H. Bornhorst, Esquire, 2236 Southland Road,

Baltimore, MD 21207.

C;l¢4u4/ S - (;:;AKZ.

3 net M. Truhe
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RICHARD SHOFER * IN THE
Plaintiff * CIRCUIT COURT
v. * FOR
THE STUART HACK CO., * BALTIMORE CITY
et al.
*
Defendants Case No. 88102069/CL7993
*
* * * * * * * * * * * *

MEMORANDUM IN SUPPORT OF
DEFENDANTS’ MOTION FOR PARTIAL
SUMMARY JUDGMENT AS TO PLAINTIFF’S DAMAGES

Defendants, The Stuart Hack Company and Stuart
Hack, by their attorneys, Janet M. Truhe and Ward, Janofsky
& Truhe, P.A., file the following Memorandum in Support of
their Motion for Partial Summary Judgment as to certain
categories of the Plaintiff’s damages.

STATEMENT OF FACTS

In order to understand the bases for Defendants’
Motion for Partial Summary Judgment, it is necessary to
review both the factual and procedural history of the
current action.

A. Procedural History of State Case

On April 11, 1988, Richard Shofer filed suit in
this Court against Stuart Hack and The Stuart Hack Company,
pension consultants, for negligence (Count I), breach of

contract (Count II), and common law breach of fiduciary duty

SHOFER .MEM
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(Count III). The gist of each of these claims was that Hack
failed to advise Shofer about potential tax consequences
which might occur if Shofer borrowed money from his pension
plan. Shortly thereafter, on May 17, 1988, Shofer filed an
Amended Complaint which added a fourth count for breach of
fiduciary duty under the Employee Retirement Income Security
Act of 1974, 29 U.S.C. § 1001, et seqg. ("ERISA"). This
count was based upon exactly the same conduct complained of
in the original three counts, but also sought attorney’s
fees in addition to compensatory damages.

On March 6, 1990, Hack moved for dismissal of
Count IV of the Amended Complaint on the ground that this
Court lacked subject matter jurisdiction over an ERISA claim
for breach of fiduciary duty which, under 29 U.S.C. §
1132 (e) (1), falls within the exclusive jurisdiction of the
federal courts. On July 2, 1990, this Court granted Hack’s
Motion to Dismiss.

On August 9, 1990, Shofer filed a Second Amended
Complaint which contained the original three counts for
negligence, breach of contract and common law breach of
fiduciary duty and added five new counts for enforcement of
Shofer’s right to competent advice from Hack under 29 U.S.C.
§ 1132(a) (1) (B). State courts have limited concurrent
jurisdiction with respect to certain types of claims under

ERISA, and Shofer was attempting to recast his claims to

SHOFER . MEM -2-
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fall within the scope of that jurisdiction (thereby
preserving the posgsibility of recovering attorney’s fees).
The factual predicate of each of the new ERISA counts was,
however, the same as alleged in the state law causes of
action, namely that Hack failed to advise Shofer about tax
consequences which could occur if he borrowed money from his
pension plan.

Thereafter, Hack filed a Motion to Dismiss the
entire Second Amended Complaint on the grounds that: (1) the
common law negligence, breach of contract, and breach of

fiduciary duty claims (Counts I-III) were pre-empted under

29 U.S.C. § 1144(a), and (2) the remaining ERISA counts (IV-
VIII) were in fact still breach of fiduciary duty claims
subject to the exclusive jurisdiction of the federal courts.
In an attempt to salvage his state court case, Shofer
responded to Hack’s motion by agreeing to dismiss
voluntarily Counts III-VIII (the five ERISA claims and the
state law breach of fiduciary claim). This was because
"[blased on the facts elucidated in discovery to date,
combined with research as to the ERISA statute and relevant
federal and state case law, Shofer has concluded that Hack
was not acting as a fiduciary with respect to Shofer or the
[pension] plan when he gave the incorrect advice on which
the Second Amended Complaint is based.® ee Plaintiff’s

Response in Opposition to Defendants’ Motion to Dismiss the

SHOFER .MEM -3-
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Second Amended Complaint at p. 17 (filed September 20, 1990)
(emphasis in original).

After hearing, Judge David Ross dismissed the
remaining state law negligence and breach of contract claims
because "under the broad language of the ERISA statute as
interpreted by the Supreme Court, these claims necessarily
relate to ERISA, relate to the pension plan and, therefore,
are pre-empted." See Transcript of Proceedings at p. 32
(October 12, 1990). On October 16, 1990, Shofer filed a
timely notice of appeal and, on its own motion, the Maryland
Court of Appeals issued a writ of certiorari.?

On September 17, 1991, the Maryland Court of
Appeals affirmed in part and reversed in part this Court’s
dismissal of Plaintiff’s Second Amended Complaint. Shofer

v. The Stuart Hack Co., et al., 324 Md 92, 595 A.2d 1078

(1991) ("Shofer I"). It affirmed the dismissal of

Following dismissal of Plaintiff’s entire state court
action, Shofer then filed suit in federal court,
notwithstanding the fact that limitations had run on
all of his claims. Hack filed a Motion for Summary
Judgment which was subsequently granted by Judge
Frederic Smalkin. Shofer v. Stuart Hack Co., 753
F.Supp. 587 (D. Md. 1991). Shofer appealed to the
United States Court of Appeals for the Fourth Circuit
urging the adoption of a novel principle of equitable
tolling. Judge Smalkins’ ruling was, however, affirmed
on appeal and Shofer’s federal case was over. Shofer
v. Stuart Hack Co., 970 F.2d 1316 (4th Cir. 1992).
Shofer recently filed suit in this Court for legal
malpractice against the law firm of Blum, Yumkas,
Mailman, Gutman & Denick, P.A., which had represented
him in the state and federal court actions.
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Counts IV-VIII agreeing with Hack’s argument that these were
in actuality still breach of fiduciary duty claims over
which there is exclusive federal jurisdiction. Id. at 111-
113.

With respect to the two state law claims for
negligence and breach of contract, however, the Court
reversed. This was despite ERISA’s broad pre-emption
clause, 29 U.S.C. § 1144(a), which even the Court recognized
as "the most expansive pre-emption clause found in any
federal statute." Id. at 94. But it held that Shofer’s
state law claims nevertheless survived ERISA pre-emption, in
large part, because a finding of pre-emption would leave
Shofer without any remedy, now that limitations had run in
federal court. Id. at 105. Clearly troubled by the fact
that certain damage issues were so related to the pension
that pre-emption of the entire case was appropriate,

however, the Court dismissed all pension-related, damages,

i.e., excise taxes, prohibited transaction penalties, and
possible plan disqualification. Id. at 110-111. Thus, on
remand, the Court of Appeals stated that Shofer could

potentially recover only the additional taxes, interest and

penalties (totalling $120,428.19 as of the date of the
Court’s opinion) assessed against him because a portion of
the pension loans constituted additional income, and

consequential damages in the form of fees paid to various
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professionals who have assisted Shofer in straightening out
his tax situation. Id. at 96 and 105. Accordingly, at the
upcoming trial in this case, Plaintiff may recover only the
foregoing types of damage because, as the Court of Appeals
held in Shofer I, these are personal to Shofer and not
pension-related.

B. Underlying Facts of State Case

Shofer has filed suit in this Court against
Defendants seeking damages from them as a result of their
alleged failure to advise him about tax consequences which
could occur if he borrowed money from his pension plan. See
Third Amended Complaint at § 18. The Catalina Enterprises,
Inc. Pension Plan ("the Plan") is a qualified pension plan
established for employees of Catalina Enterprises, Inc. t/a
Crown Motors, a used car dealership owned and operated by
the Plaintiff. Id. at Y 4. 1In 1971, The Stuart Hack

Company and Stuart Hack were hired by Catalina Enterprises,

Inc. to administer the Plan. Id. at ¥ 6. Hack’s functions
were administrative and consisted primarily of record-
keeping with respect to participant benefits. See
Deposition of Stuart Hack at pp. 110-11 (attached hereto as
Exhibit A). The Plaintiff is a participant in the Plan and
is named in the Plan as Trustee. See Third Amended

Complaint at Y9’s 3 and 5.
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Shortly before August 9, 1984, Shofer contacted
Hack by telephone, and inquired whether he could borrow
money from the Plan or use the Plan’s assets as collateral
for a loan. Id. at § 9. Shofer’s inquiry of Hack was
brief, general, and lasted about twenty minutes. See
Deposition of Richard Shofer (Vol. I) at p. 103 (attached
hereto as Exhibit B). It is undisputed that at the time

Shofer made this inquiry in August of 1984, he did not tell

Hack: (1) how much he was intending to borrow from the
Plan;? (2) how often he was intending to borrow from the
Plan;® (3) the purpose(s) for which he wanted to borrow from

the plan,' or whether he was even going to borrow from the

Plan at all. Id. at pp. 86-87, 104 and 109. Hack responded
to Shofer’s inquiry in a letter dated August 9, 1984

advising him that "you can borrow up to 100% of your

Only loans in excess of $50,000.00 plus Shofer’'s
voluntary contributions to the Plan (which were
$76,600.00) would have been taxable as income. Thus,
Shofer could have borrowed up to $126,600.00 without
any adverse tax consequences.

Shofer eventually borrowed from the Plan on 9 separate
occasions in 1984, 1985 and 1986 for a total of
$375,000.00. See Deposition of Richard Shofer

(Vol. IV) at pp. 3-12 (also attached hereto as

Exhibit B).

The loans were used by Shofer to (1) to pay back
personal debts to his company, (2) purchase and
refurbish two properties in the Virgin Islands, and (3)
purchase a condominium at the Inner Harbor. See Answer
No. 3 to Interrogatories propounded by Stuart Hack
(filed Nov. 11, 1988); see Exhibit B at pp. 157-58.
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voluntary account.® ee Larash Deposition Exhibit No. 5
(attached hereto as Exhibit C). The letter made no mention
of tax consequences. However, it is undisputed that Shofer

never specifically asked Hack about tax consequences on any

locans from the Plan. See Exhibit B at p. 105.

After advising Shofer in August of 1984 simply
that it was possible to borrow money from the pension, Hack
heard nothing further from Shofer in this regard until
sometime in the fall of 1986. Exhibit A at p. 349. At that
time, Shofer advised Hack that he had borrowed a total of
$260,000.00 from the Plan in 1984, $80,000.00 in 1985 and
$35,000.00 in 1986. Id.; see also Answer No. 3 to
Interrogatories propounded by Stuart Hack.

When Hack rendered his advice in August of 1984,
the Baltimore accounting firm of Grabush, Newman & Co., P.A.
("Grabush"), was providing personal and business accounting
services to the Plaintiff and his car dealership. See
Exhibit B at p. 88. Since 1970, this firm prepared Shofer’s
personal and corporate tax returns, the Form 990T for the
pengion (which is filed whenever a pension plan has taxable
income), and rendered tax advice to Plaintiff generally.

See Deposition of Kenneth Larash at p. 14 (attached hereto
as Exhibit D). Shofer has previously testified in ;his case
that he consulted with Kenneth Larash and Phil Matz at
Grabush whenever he had a personal tax question; however, in
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August of 1984, Shofer chose not to consult with anyone at
Grabush at all. Exhibit B at p. 88-89. Mr. Hack was aware
that Grabush performed personal tax services for the
Plaintiff at the time he wrote the August 9, 1984 letter.
Exhibit B at pp. 150-51.

Although Grabush knew that Shofer had borrowed
from his pension at the time they prepared Shofer’s 1984 and
1985 tax returns, a portion of the monies taken from the
Plan was not considered by Grabush as taxable income and not
reflected as such on the returns either. See Exhibit D at
pp. 39-43. However, Grabush later concluded in the summer
of 1986 that some of these loans were in fact taxable to
Shofer as income. Id. at p. 68. Grabush then advised
Shofer to amend his tax returns for 1984 and 1985 to reflect
a portion of the borrowings from the Plan as additiomal
taxable income in these years.’

In the instant case, Shofer is seeking from Hack
the additional taxes, penalties and interest he has been
assessed as a result of his failure to pay income taxes on a
portion of the monies he borrowed from the pension in 1984,
1985 and 1986. Shofer’s state and federal penalties total

$23,698.81. See Letter dated October 20, 1993 from Thomas

s On April 18, 1989, Hack filed a Third Party Claim
against Grabush for their negligent preparation of the
Plaintiff’s tax returns.
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Bornhorst to all counsel (attached hereto as Exhibit E).
The monies which Shofer owes in additional interest total
$114,609.14. Id. However, it is undisputed in this case
that Hack was not Shofer’s tax advisor during any of the
pertinent events in this case and did not play any role in
the preparation of his tax returns. Hack’s sole legal
relationship with Shofer was in his capacity as plan
administrator (hired by the pension plan only) and Shofer’s
capacity as a Trustee/Participant. Hack was not Shofer’s
attorney, nor was he Shofer’s accountant or tax preparer.
Shofer, individually, was not a client of Hack’s firm, and
he has never alleged or contended that he was.

In addition, Shofer is seeking another type of
damage which Defendants contend may not be recovered. As
part of the total monies he withdrew from the pension,
$76,600.00 had been contributed to the pension by Shofer
personally, and was withdrawn without any adverse tax
consequences. As part of the damages currently being
claimed in this case, however, Shofer seeks recovery of
$1,823,018.00 which he says he would have earned on the
$76,600.00 had it remained sheltered in the pension tax-free
until the year 2059! Exhibit B (Vol. IV) at p. 79 and

Rosenberg Deposition Exhibit No. 3 (attached hereto as
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Exhibit F).® The Plaintiff has previously testified,
though, that he understood he was losing the benefit of the
pension’s tax shelter when he withdrew the $76,000.00 from
it. Exhibit B (Vol. III) at p. 346.

ARGUMENT

1. The Plaintiff may not recover penalties
and interegt from Defendants.

Because a portion of the money Shofer borrowed
from his pension in 1984, 1985 and 1986 was deemed taxable
income, Shofer has been assessed taxes, penalties and
interest in each of these tax years by both the federal and
Maryland State governments. The total amounts in each of
these three categories during the tax years in question are
as follows:

1984 - 1986
TAXES

$65,418.00 (federal)
$14,135.25 (state) TOTAL $ 79,553.25

PENALTIES

§18,165.00 (federal)
$ 5,533.81 (state) TOTAL $ 23,698.81

INTEREST

$89,868.47 (federal)
$24,740.67 (state) TOTAL $114,609.14

Defense counsel has just received a letter from counsel
for the Plaintiff who advised that Mr. Rosenberg has
recently revised his calculation, and now puts the
Plaintiff’s damages at $2,178,325.18.
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See Exhibit E at pp. 2-3 (calculated to 12/20/93).7

As part of the damages being claimed in this case,
Plaintiff is seeking recovery from Defendants, Stuart Hack
and the Stuart Hack Company, the penalties and interest
portion of the taxes he has been assessed. However,
Defendants are not liable for these two categories as a
matter of law for several reasons.

First, with respect to penalties, it is
dispositive that Defendants have not been sued for negligent
preparation of Plaintiff’s tax returns. The only allegation
of negligence against Defendants concerns their advice about
borrowing money from Plaintiff’s pension plan. The
penalties assessed against Plaintiff were not imposed
because the money was borrowed, but because the money was
taxable and the taxes were not timely paid. Simply put,
Plaintiff has failed to state a claim upon which relief may
be granted for this element of Plaintiff’s damages and
Defendants request that this category be dismissed.

Regarding the "interest" which has been assessed
on the monieg Plaintiff should have paid in federal and
state taxes (during the three years in question), Defendants
cannot be held responsible for this type of damage either.

This is because Plaintiff has had the continuous ugse of all

7 Plaintiff has been formally requested to supplement his

tax damage figures, but has not yet done so.
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of the money he should have paid in taxes during these

years, including the interest thereon. TIf Defendants are

required to pay the $114,609.14 in tax interest which has
been assessed, the Plaintiff will receive a windfall.

In essence, the "interest" portion of the taxes
Plaintiff currently owes is not really a damage at all. The
Plaintiff has always had the use of the money he should have
paid in taxes. Thus, the Plaintiff has sustained no damage
as a matter of law in this area, and is not entitled to seek
recovery of it from Defendants. Therefore, this claim
should be dismissed from the trial of this action as well.

The interest portion of Plaintiff’s taxes is not
recoverable against Defendants, under either a negligence or
contract theory, for another important reason. Interest
never would have continued to accrue on the unpaid taxes if
Plaintiff had been able to pay the additional taxes he owed
when his amended returns were filed in 1986. Any alleged
damage arising out of Plaintiff’s inability to pay those
taxes in 1986 could hardly have been foreseeable to Hack in
1984 when he was advising Shofer about borrowing from his
pension.

An analogous professional malpractice case
recently decided by the Maryland Court of Appeals
illustrates Defendants’ argument in this regard. In Stone

v. Chicago Title Insurance Company of Maryland, 330 Md. 329,
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624 A.2d 496 (1993), Plaintiff purchased a home in
Washington, D.C. for $285,000.00 in September of 1989. He
employed the Defendant law firm to handle the settlement of
that purchase, including the examination of title to the
property. In June of 1990, Plaintiff applied to the
Maryland National Bank for a home equity loan in the amount
of $50,000.00 to purchase "stock puts" to protect his
financial position in the stock market in response to
anticipated margin calls on certain stocks he had purchased
on credit. The loan was to be secured by a second mortgage
on his home. The loan was provisionally approved on July 2,
however, in mid-July, the bank notified Plaintiff that a
Deed of Trust which encumbered his seller’s title had not
been released of record. Between July 18 and August 2,
Plaintiff and representatives of the bank made numerous
attempts to contact someone at the Defendant law firm to get
the Deed of Trust, which was recorded against his home,
released. Meanwhile, on August 1, 1980, Plaintiff’s broker
called his margin account loan and without the home equity
loans, Plaintiff was forced to sell his stock at a
substantial loss to meet his broker’s demand.

Plaintiff subsequently sued the law firm, which
handled the original settlement of his property, claiming
that as a result of its failure to record a release of the

outstanding lien, he was unable to close on the home equity
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loan in a timely fashion and, as a result, was forced to
sell his stock at a substantial loss to raise the money to
meet the margin call. However, as the Court of Appeals
pointed out in its opinion, there was no allegation in the
Plaintiff’s complaint that anyone at the law firm had
knowledge that Plaintiff was "speculating on credit in the
stock market and that the Maryland National home equity loan
was the only source of funds available to him in case of
financial emergency." Id. at 333.

The Defendant law firm moved to dismiss
Plaintiff’s complaint contending that the damages claimed
for breach of contract and negligence were unforeseeable and
speculative "inasmuch as a causal nexus could not be
demonstrated between their negligence and the injury
suffered by [Plaintiff]."” Id. Defendants’ motion was
granted and Plaintiff appealed. The Court of Appeals issued
a writ of certiorari, and subsequently a published opinion
affirming the lower court. The Court‘s analysis of why the
Plaintiff’s damages in Stone were not recoverable will be
discussed at length by Defendants herein because it has
application not only to Shofer’s damage as it relates to the
interest portion of the taxes he now owes, but also to the
next item of damage (lost earnings on the $76,600.00) which

will be discussed in more detail below.
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In Stone, the Court viewed the issue as being one
of whether the possibility of Plaintiff’s stock market
losses in August of 13990 was foreseeable to the law firm in
September of 1989, so that it should have known at the time
that negligent handling of the settlement could proximately
result in those losses nearly a year later. After reviewing
pertinent Maryland case law and the recoverability of
damages in contract and tort actions, the Court stated that
any damage claim by Stone must fall within a general field
of danger which the law firm should have anticipated in
order to be recoverable. In other words, "’the actor’s
conduct may be held not to be a legal cause of harm to
another where after the event and looking back from the harm

to the actor’s negligent conduct, it appears to the court

highly extraordinary that it should have brought about the

harm.’" Id. at 337, quoting Restatement (Second of Torts) §

435(2) (1965). Thus, there must be an "acceptable nexus"
between the negligent act and the ensuing harm. Id. at 338.
The Court went on to note that the only exception to this
rule would be where "the special circumstances under which
the contract is actually made, were communicated by the
Plaintiff to the Defendant, and thus known to both parties.
. « ." Id. at 339.

Applying these principles to the facts of Stomne,
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the Court pointed out that:

Stone would have us hold that
his loss arising from the
August, 1990 collapse in the
market in certain stocks in
which he was speculating was
proximately caused by his sale
of those stocks, which was
caused by his lack of funds to
pay off other loans, which was
caused by his inability to
secure a second mortgage
before August 6, 1990, which
in turn was caused by [the law
firm’s] failure to record
timely the release of the
extinguished lien on his home.
He argues that but for [the
law firm’s] negligence he
would have secured a home
equity loan and used the
proceeds to meet his broker’s
margin call, thus avoiding the
sale of stock to raise capital
in a falling market.

Id. at 340. The Court did not agree with Plaintiff, and
stated "we believe that Stone’s stock market damages were a
highly extraordinary result of [the law firm’s] failure to
timely record the release." Id. at 341. It also held that
in the absence of Plaintiff having notified the law firm at
the time of its allegedly negligent conduct that he was
speculating in the stock market and would have no other
source of money except to borrow against his home in the
event of financial emergency, Defendant could not be held

liable for the harm which ultimately befell Stone.
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In the instant case, Plaintiff would have this
Court hold that his failure to pay additional income taxes
in 1986 was proximately caused by the fact that he had no
available source of funds in 1986 when his tax debt came due
(as opposed to some other reason such as an unwillingness to
liquidate assetsg), which in turn was caused solely by Hack’s
alleged failure to advise Shofer that loans from the pension
(which Hack never even knew were being taken) over a certain
amount were taxable as income, and which Shofer claims he
never would have taken but for the fact that he did not know
these tax implications. The foregoing verb tenses in and of
themselves are indicative of the speculative and highly
unforeseeable nature of this category of alleged loss.
Under the Court of Appeals analysis of similar damages in
Stone, the interest portion of taxes assessed against Shofer
is clearly not recoverable in a malpractice action where the
Defendant has no knowledge of the Plaintiff’s special
circumstances. Accordingly, Defendants request that this

category of damage be dismissed.®

Under the reasoning of Stone, Judge Ellen Hollander
previously dismissed several other categories of
alleged damage, i.e., tax penalties arising from
failure to borrow funds from the pension according to
correct procedures, inability to refinance Virgin
Islands property, lost salary of $400,000.00 in 1991
and 1992 and lost business profits of $1,929,471.00 as
a result of declining sales in Plaintiff’s used car
business over the past eight years. See Opinion dated
July 11, 1994 at pp. 12-14.
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2. The Plaintiff may not recover lost
earnings on the $76,600.00 which
voluntarily withdrew from his pension
with full knowledge that he would be
loging the tax shelter thereon.

As part of the total monies Shofer withdrew from
his pension, $76,600.00 had originally been contributed to
the pension by Shofer personally. It had been paid into the
pension with after-tax dollars, thus, it could be withdrawn
without any adverse tax consequences. As part of the
damages currently being claimed in this case, however,
Shofer seeks recovery of $1,823,0181.00 which he calculates
he would have earned on the $76,600.00 had it remained
sheltered in the pension (tax-free) until the year 2059.
Exhibit B (Vol. IV) at p. 79 and Exhibit F. The Plaintiff
has previously testified, though, that he understood he was
losing the benefit of the pension’s tax shelter when he
withdrew the $76,600.00 from it. Exhibit B (Vol. III) at
p. 346. Thus, it is undisputed that Plaintiff knowingly and
voluntarily risked the loss of this shelter when he withdrew
the money.

Defendants cannot be held liable for this category
of damage for several reasons. First, Plaintiff assumed the
risk of his damages as a matter of law. Under Maryland law,
three elements must be established for the Plaintiff to be
held to have assumed the risk of his damages: (1) he had

knowledge of the risk of danger; (2) he appreciated that
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risk; and (3) he voluntarily exposed himself to it.

Liscombe v. Potomac Edison Co., 303 Md. 619, 630, 495 A.2d4

838 (1985). In the instant case, it is undisputed that the
Plaintiff withdrew all of his personal contributions from
the pension with full knowledge of the loss of his tax
shelter thereon. For this reason alone, he may not recover
this item of alleged damage from the Defendants.

Second, this damage is new -- it was not claimed
by Shofer at the time Shofer I was decided. However, it
should be dismissed on the same basis that other damages
were dismissed by the Court of Appeals (i.e., excise taxes
and prohibited transaction penalties), because it is
pension-related and, thus, pre-empted under ERISA. Indeed,
this category of damage would not be a damage at all but for
the fact that pension money is involved. As the Court of
Appeals indicated in Shofer I, assuming liability,
Plaintiff’s damages on remand will be limited to taxes on
income and consequential damages in the form of
reimbursement for professional fees incurred during

Plaintiff’s tax audit. Shofer v. The Stuart Hack Company,

et al., 324 Md. at 105, 109-11.

The calculation of this element of Plaintiff’s
alleged damages necessarily involves pension-related issues.
Plaintiff’s expert, Mr. Rosenberg, has calculated a

hypothetical payout of the $76,600, and the income earned
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thereon, over the hypothetical life of the Pension Plan.
Specifically, Mr. Rosenberg estimates that if the $76,600
had not been borrowed from the Plan, it would have grown at
a rate of 15.6% since 1984 to today and into the future.
Plaintiff claims that he should be reimbursed because the
$76,600 was taken out of the Plan and therefore did not grow
at all. Mr. Rosenberg now estimates the value of such
growth to be approximately 2.2 million dollars.

Such damages are directly pre-empted by ERISA, as
interpreted in Shofer I. In that case, the Court
distinguished between claims that were pension-related, and
thus pre-empted, and those that were not. Two of the
essential distinguishing features were described as follows.

First, "the claims here would not... directly
affect the administration of benefits of the plan." Shofer

v. The Stuart Hack Company, et al., 595 A.2d at 1084. 1In

this case, however, the calculation of these damages does
directly affect the administration of the benefits of the
plan. Mr. Rogenberg’s calculations generate estimated
"Annuity Payments" and "Death Payments" from the pension
plan between 1994 and 2059. Mr. Shofer’s claim is therefore
indistinguishable from a claim that the fund was mismanaged
and that income on money invested in the fund was therefore

lost. Such a claim is clearly pre-empted by ERISA.
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Second, the Court held that:

If Shofer is successful in this action,
his damages will not be measured by a
difference in plan benefits. Part of
those damages will be measured by the
obligation incurred for tax and
interest, a figure derived from the
Internal Revenue Code on the amounts
borrowed from the Catalina plan, and

part will be expenses consequential to
that tax obligation.

Id.

This new category of damages is, however, measured
by a difference in plan benefits. Thus, it is pre-empted.
Having calculated these damages in this way, Plaintiff
cannot claim otherwisge.

Plaintiff’s damages involve the application of
ERISA law in several other ways, as well., First, Plaintiff
has added to his damages the sum of $189,389 in "additional
involuntary withdrawals." These withdrawals, presumably
made necessary by Plaintiff’s failure to pay off his taxes
and his loans, further result in a difference in Plan
benefits.

Second, Plaintiff’s calculations assume that the
$76,600 and income earned thereon has been lost forever.
Defendants submit that if this were a proper element of
damage, the income that would have been earned to date could
be put back into the Plan after the trial. That money could
then grow until the year 2059 at 15.6% tax free. Thus,
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Plaintiff’s damage calculation should stop on the day a
judgment, if any, is handed down. This contention requires
an examination of ERISA law to determine whether the lost
earnings could be put back in the Plan.’ The Court need not
answer this question, however, since the question itself
demonstrates that these damages are inextricably intertwined
with ERISA law considerations and must, therefore, be
considered to be pre-empted.

The Court of Appeals decision in Shofer I is the

law of this case and this Court is bound thereby. ee Kline

v. Kline, 93 Md. App. 696, 700, 614 A.2d 984 (1992) ("a
ruling by an appellate court upon a question becomes the
'law of the cage’ and is binding on the courts and litigants
in further proceedings in the same matter). That Plaintiff
may not seek any pension-related damages in the trial of
this state court case was reaffirmed by Judge Thomas Ward on
February 17, 1993 and Judge Ellen Hollander on July 11, 1994
at pp. 10-11.

Lastly, Defendants request dismissal of the
$1,823,018.00 in damages which Plaintiff is seeking as a
result of having lost his tax shelter, because such damage
could not have been reasonably foreseen by Hack when he was

rendering his advice to Plaintiff in August of 1984, It is

o Defendants contend that they can.
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important to note at that time, Shofer did not even advise
Hack whether he was going to borrow any money from the
pension, let alone how much. The rulings of the Court of
Appeals in Stone make clear that knowledge of the
Plaintiff’s special circumstances is a touchtone of
foreseeability and, therefore, liability. Without the one,
damages arising out of the other are not recoverable as a
matter of law. There is simply no way Hack could have
reasonably foreseen in August of 1984 that Plaintiff would
proceed to withdraw $375,000.00 over the course of the next
three years, risk losing his tax shelter on his entire
personal contribution to the pension of $76,600.00, fail to
repay any of the loans in accordance with ERISA guidelines,
fail to pay the tax debt attendant upon the borrowing of
such huge sums of money, and do all of this without ever

consulting Hack.
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CONCLUSION

For the foregoing reasons, Defendants Stuart Hack

and The Stuart Hack Company, request that this Court dismiss

all claims for damages arising out of penalties, interest,
and loss of the Plaintiff’s tax shelter on his personal

contributions of $76,600.00 to the pension.

m/ﬂn%

Janet M. Truhe

ARD, JANOFSKY & TRUHE, P.A.
Court Towers - Suite 505

210 W. Pennsylvania Avenue
Towson, Maryland 21204

(410) 321-4890

Attorneys for Defendants
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A. The plan administrator is technically -- 1is
the person listed in the plan document. And I am
going to have to read Dick's plan document to refresh
my memory, but I would be shocked if I find out that
it doesn't say Catalina Enterprises.

So the plan administrator in this case 1is
Catalina Enterprises. Typically, a legal, quote
"plan administrator” will hire a plan administration
firm, a third party firm, to carry out some, or all,

of the duties of the plan administrator.

Q. Well, did that happen in this case?
A. In this case they hired our firm to carry
out -- well, I'm looking at number one here;

maintaining plan records. I think we need a
definition, did we maintain them or did Dick maintain
them?

He maintained them. We were -- we were
the people who took those plan records, reviewed
them, determined if there was anything wrong with the
records, in order to be able to complete 5500 form;

and determine employee account balances.
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1 But we did not maintain, in the initial
2 instance, those records, and were dependant upon him
3 to give us the records.
4 And you need to now that there are two --
5 there is a, quote "plan administrator” and then there
6 is a, quote, "contract administrator".
7 Q. Let's get into that a little later because
8 I want to pursue that. As long as we havergot this
9 open here, can we go through and you tell me who did
10 what?
- 11' A. Sure.
12. _ Well, we certainly did number two; .
13 determining employee eligibility. We calculated --
14 Q; That was Hack Company?
15 A. Hack Company. We calculated benefits in
16 vesting, we prepared the reporting forms, we
17 processed benefit claims, we prepared participant
18 benefit statements, we reviewed the operation versus
19 the goals, we prepared a overall report on the plan.
20 I'm not sure that we were ever were called
21 upon necessarily to do number nine, specifically,
Accurate & Dependable Reporters mn Tops in Turnaround Time
Legal Video Specialists & Associates Immediate-Daily-E xpedited
Days - (301) 367-3838 COURT REPORTERS Eves. - (301) 367-3833
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4975.
Q Well, assuming that Mr. Shofer made loans
totaling $315,000 -- you can assume that fact --
MS. TRUHE: When?
MR. BOWDEN: -~ for the purposes of this
question.

THE WITNESS: As of what date?

MR. BOWDEN: After your letter.

MS. TRUHE: When? After -~

THE WITNESS: As of what date?

MR. BOWDEN: After August 9, 1984, and --
MS. TRUHE: When?

MR. BOWDEN: -- prior to the end of 1986.

THE WITNESS: I want you to know that I had no

knowledge of him taking a loan or the amount of his loan

until his data came in some time in 1986.

Q

A

Q

loans,

BY MR. BOWDEN:

I'm not asking that question right now.
That’s what it sounded like to me.

I'm asking you to assume that he made such

whether --

=
x—4 ‘ . - .
= Court Reporting and Litigation Support

F Serving Baltimore, Washington and Anncps: .
1

: A0 647-8300
HENTSEORTNG Q00 905G PP oO
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computation and a -- I forget the name of the form, but
investment interest expense might be listed and that’s the
only extent to which they show up.

Q Can you show me where that was done on the 1984
return?

MS. SCHUETT: She’s got that highlighted for

you but --

'A, This is a Schedule A Form 1040 and it shows up
there.

Q Whose handwriting is that?

A The preparer is David Lane.

Q Who made the decision to deduct these monies as

interest expenses?

A It would have been a combination of David Lane and
myself.
Q Can you tell me anything about how that decision

was made?

A I don’t have any recollection.

Q Do you recall having any discussion with Mr. Lane
about this issue?

A No. Unless there’s notes attached to the

RIGGLEMAN, TURK & NELSON
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transmittal letter I don't remember having any.

Q Do you know why this money was treated as an
interest expense?

A Because it was payment of interest on a loan.

Q And at the time you knew it was a loan from a
pension plan, is that correct?

A Yes.

Q Now, did you talk with anyone other than Mr. Lane

about the tax treatment of these monies from the pension

plan?
MS. SCHUETT: Objection to the form of the
guestion. You may answer.
Q Well, prior to the time this return was completed

by Grabush, Newman did you have any conversation with anyone -
and I'm assuming you spoke with Mr. Lane but if that’s not
correct please say so -- but do you recall talking with
anyone about the tax treatment of these loans?

MS. SCHUETT: Okay, just to get this clear I
think he already testified that he doesn’t, unless it’s
marked on a sheet somewhere, he doesn’'t recall ever having

discussed it with the preparer. If the question --

RIGGLEMAN, TURK & NELSON
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1 Q Mr. Marvel.

2 A No doubt Richard Shofer.

3 Q Anyone else?

4 A I don’t recall anyone else.

5 Q Did you do any independent, and by independent I
6 mean any research yourself into this issue prior to the

7 completion of this return?

8 A I would say no, I left it all up to Alan Marvel.
9 Q Let’s get into this issue of the taxability of
10 these loans and the discovery of a problem with regard to
11 their tax treatment. When did you or anyone at Grabush learn
12 that there was any problem with regard to Grabush'’s tax
13 treatment of loans Mr. Shofer had taken from his pension plan
14 in 1984, 1985, or 19867

15 .MS. SCHUETT: Objection to the form of the
16 question, you can answer it.

17 A It would have been through my discussions with
18 Alan Marvel, again probably in the Fall of 1986.

19 Q When did Alan Marvel come to the firm?
20 A I think it was June 30th, ’86.

21 Q How did he come to have anything to do with Mr.

RIGGLEMAN, TURK & NELSON
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Thomas H. Bornhorst
Attorney at Law
2236 Southland Rd., Baltimore, Md 21207

(410) 298-22656
State and Federal Trial Practice Mnrylaml, District of Colambia

October 20, 1993

Janet M. Truhe, Esq.

BERNSTEIN, SAKELLARIS, WARD & TRUHE
Suite 1622

The World Trade Center

Baltimore, MD 21202

Mark A. Gliday, Esq.

JORDAN, COYNE, SAVITS & LOPATA
1030 15th St., N.W.

Suite 500

Washington, DC 20005

Re: Shofer v. Hack v. Grebush

Dear Counsel:

This letter and enclosures is intended to supplement Plaintiff's Answers
to Interrogatories and Production of Documents, to provide a framework for our
discussion concerning damages on October 21 and the continuation of Mr. Shofer's
deposition on October 22. Damage figures have been revised accordingly.

a. Experts:

Plaintiff will not use Wiliam C. Martin, C.P.A in this case
previously noted. Discussions with Mr. Martin did not produce any substantive work
and it became apparent to Plaintiff that an actuarial consultant would be more
suitable. For that purpose Plaintiff has received assistance in several areas from the
following individual whose vitae is attached.

Theodore M. Rosenberg, MLR, Inc
5007 West Forest Park Ave.
Baltimore, MD 21207

(410) 448-3134

b. Additional Suit::

Suit has been filed against Blum, Yumkas et. al., copy attached.
Service of process is being withheld pending a settlement, although Mr. Shofer is still
evaluating his exposure under the circumstances, especially on the basis of the

1
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information in the following section. It is certainly possible you have overlapping
concerns, in at least these terms:

The prohibited transactions/excise tax effects have been ruled out
of our present case, but you are aware of my feeling that even after Shofer v. Hack
there will be a further attempt in federal court concerning these damages. Excise
damages may not sufficiently accrue for the cause of action until actually assessed. A
notice of intention to assess with prospective penalties was received in January 1993,
and a final determination is still pending in the Department of Labor. On that
account the IRS 1/8/93 notice has been superseded by a notice dated 9/8/93, copy
attached.

I realize your opposition will be vigorous and even based on two
separate appeals decisions, State and Federal, in Shofer v. Hack itself. I have
necessarily adopted these views myself in the statements of cause against Blum,
Yumkas. 1 assume that you would share my interest in the earliest possible
determination of whether Hack might be exposed to further litigation and damages
beyond the instant case.

If the case is pursued against Blum, Yumkas, I expect the damage
issues to be particular to the excise consequences, unwarrented counsel fees, and
incidentals which you convince the court belong on the shelf with prohibited
transactions consequences.

c.  Excise Taxes:

Excise taxes are mentioned here for whatever significance you
might consider, which is more than first appears. You already have the related
documents, but I have attached parts of the IRS notice dated January 8, 1993
highlighting the additional proposed excise tax of $53,420, penalties calculated

through 6/93.

Also, please note the additional "100%" tax in the amount of
$310,807.00 (1) if the prohibited transactions are not corrected within the taxable
period, which I presently assume is the period during which they are finalized, which
should be imminent. That would mean repayment of the loans in full by Shofer back
to the pension in addition to payment of the taxes. Shofer has no reasonable way to
comply and no defense whatever to his liability for such taxes and penalties. (The ad
damnum against Blum, Yumkas was understated in the interests of settlement, which
may be unlikely in view of the preceeding.)

d. Elimination of a damage category

Concerning item # 4. from my summary of 3/22/93 in the
amount of $44,116.28, this claim is withdrawn. Mr. Rosenberg gave his opinion that
such damages would not accrue under the circumstances.

e. Liability concerning damages:

1. Federal and State Income Taxes, Interest, Penalties:

083
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Calculated to 12/20/93 these totals are: Federal $65,418; fed
penalties $18,165; fed interest $89,868.47; State $14,135.25; st. penalties
$3,533.81; st. interest $24,740.67, total:

$215,861.70

(Iess present value of the tax liability in the future)

a) Rosenberg's approach is direct and reasonable. The
real value being calculated is the value of the pension shelter. The difference between
now/later is that taxes paid later are paid with money which has been sheltered in
the pension earning 12% interest, whereas taxes paid now are with after taxes and
unsheltered funds. The credit back in this instance is a present value which would be
the equivalent of the entire tax liability paid in the future with sheltered dollars.

b) Future tax liability depends on the interest rate.
Current Federal and State totals 40%, while a future rate of at least 45% is more
probable. The amount taxable in the future would would be $188,400, as follows:
Loans totalled $315,000, less $76,600 repaid from volunteer account, less $50,000
excludable without penalties = $188,400. At 45% the future taxes would be $84,780,
which would be reduced to present value for credit against the $215,861.70 total .

2. Loss of contributions to volunteer account

These damages calculate the personal loss of sheltered
dollars in the pension fund by the need under the circumstances for Shofer to repay
the loans to the extent of his available cash and credit. $76,600.00 of those funds
were transferred from Shofer's own post-tax contributions to his voluntary plan,
effectively losing the shelter for those funds. The loss to Shofer was calculated by
Rosenberg in the chart attached in the amount of:

$1, 823,018.00

3. Income taxes due on unpaid loan interest

In the absence of adequate advice concerning procedure,
interest which was allowed to accrue on loans taken was separately charged to Shofer
as additional income with tax assessed in the amount of::

$51,831.00

4. Loss of opportunity to refinance St. Thomas property:

The loans were used in part to purchase this property,
which became encumbered by the very nature of the loans. Tax liens against Shofer
and lost credit precluded him from refinancing the 13% to at least 9% available in
1988. As of 12/20/93 the difference between the present mortgage principle
($153,411.72) and the principle at 9% ($118,887.02) is:

46,532.10

ISSN
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Tax attorney Allen Schwait represents Shofer regarding this tax
liability which arose from the 1988 tax audit triggered by the amended returns. Mr,
Schwait's professional fees in this regard would be added to the category below.

S. Profesional fees

a) Grabush $17,596.60

b) Giampetro $29,316.25

c) Schwait

d) Hack $1,435.00
6. Other Economic damages

These damages fall in two categories: loss of salary and a negative
net worth of Shofer's corporate stock as a result of a lost credit line and tax liens.
Shofer was unable to draw salary in 1991 and 1992 and has calculated the damage
to his holdings in Crown Motors based on actual sales history and a distinct decline
in inventory from circumstances which accrued in 1988 and thereafter. Losses are

calculated through 1992.

a)

b)

Salary $400,000.00

Capitol loss $1,929,471.00

7. Total damages stated above:

cc: R. Shofer

4 14

Sincerely, ‘

Wl

Thomas H. Bornhorst
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12751794 50| 3805 000 | 2820800 . ) T .05 | 12.00%
03/31/85 85119 | 30,157.19 | 13%] _ 18881 | 737258 | 1300%
08/3(/85 98326 | 3115044 [ 3% 19501 7568757 | 13.00%
0305 87563 | 3202807 11% 20142 | 776898 ] 13.00%
12/31/85] 34B3B 00 | 8,709.50 90024 | 7647381 | 11%] 603200 | 1,508.00 208.04 | 15517.02 [ 13.00%
03/31/86 190883 | 7838284 | 10% 390.956 | 15867.98 | 12.00%
068/30v86 197849 | 80,361.13 | 10% 392.50 | 16,.290.47 | 12.00%
0873061 1843501 82204721 9% 404.39 | 16664 88 | 12.00%
12/31/868| 722000 ] 361000 188588 | 9452081 9%] 235825 | 588.08 418.64 { 20056.81 | 12 00%
03/31/87 212074 | 9705035 | 9% 500.88 | 20,557.48 | 12.00%
08/30/87 220198 ] 9925234 | 9% 51583 | 21.073.31 | 12.00%
0V3087 227698 | 101,528.32 | 9% 531.48 | 21,804.78 | 12.00%
12/31/87 232022 | 10385854 | 9% 54757 | 22.152.34 | 12.00%
03/31/88 235646 | 10621500 | 9% 586416 | 271650 | 1
08/30/88 240993 | 10882483 | 9% 58125 [ 23297.78
06/30/88 24200 ] 111,11893 ] 9% 558.87 | 23,808.83 | 12.00%
12/31/88 2549.17 | 11360810} 9% 817.01 | 24,513.84 | 12.00%
03731/89 255033 | 11621643 ] 9% 63571 | 25148.35 | 12.00%
Q689 2836.85 | 118.853.29 9% 854 67 | 25804.32 | 12.00%
06/30/88 272665 | 12157984 | 9% 67482 | 26.476.14 | 12.00%:
12/31/89 2783211 124389141 9% 09527 | 2717441 | 12.00%!
03/31/90 279048 | 12715982 [ 9% 778.87 { 27.951.08 | 13.00%,
08/30/90 2,885.15 | 130,044.77 | 9% 80219 | 28,753.27 | 13.00%
08390 296340 | 133.028.17 | 9% 828.54 | 29,581.81 | 13.00%
12/31/90 3,051.84 | 138.080.01 7% 855.78 | 30.437.58 | 13.00%
03/31M1 305323 | 135,133.24 9$+ 81521 | 31,252.79 | 12.00%
06/30/9 315682 | 14229008 [ 9% 839.91 | 32.092.70 { 12.00%
08/30/81 326437 | 14555438 | 5% 88536 | 32,958.08 | 12.00%
12/31/1 333921 | 148883.50 | 9% 891.58 | 33.849.85 | 12.00%
03192 337827 ] 15227187 ] 9% 918.60 | 34,7688.25 | 12.00%
06/30/92 345492 | 15572679 { 9% 948.43 | 3571468 | 1
094302 3171668 [ 15880844 | B% g75.11 | 38.689.80 | 128
12/31/82 2828.18 | 161.726.63 7% 1.004.68 | 37,6854 45 | 12.00%
03/31/83 281540 | 16454203 ] 7% 1,122.290 | 38818.75 | 13.00%
06/30v853 289652 ]| 16743855 ] 7% 1,158.18 | 38,975.81 | 13.00%
08/30r93 2.980.19 [ 170,418.74 ml 1,197.25 { 41,173.15 | 13.00%
1273183 303323 | 17345197 | 7%} 1,236.58 | 42 400.73 | 13.00%
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Male Ute Jo'nt Ute| Male Life] Fem Uife Desth| EamodfAdjust Jon Payout] Payout
Yeer Bogin Fund L(J) Lx(M) x(F)| DxMp] Ox(FH)] ™ Ox(M) Ox(F)| Du(J) Expect Expect Expect] Annuity]  Annutyl  Annulty|  Payout] on Fund[Vol pedt AR Tax} A Tax

12/2003] 182 6331 1,606,000 [} 01 583% 442 0 [1] 14 3] 28418 1 p.

122084] 210,430 | 991,708 2442 5836 | 6316 240y 18 S 16 11 32843 4 8

122005] 2432711 962,802 4916 12131 | 6868 | 2715 4 34 19 25| 37,987 7 17 1

1272006 261214 | 973,292 7597 | 189631 7512] 2945 59 58 23 4 43 88¢ 11 1 30 28
122007] 325057 | 962812 | 10483 ] 26417 | 8238 ] 3189 90 88 28 7] 50,73 16 27 50 48
122098] 375711 | 951364 | 13574 ] 345690 | 9266 3415 133 125 34 127 | 58,83 2 48 1 T3
_1272000] 434221 | 938649 | 16856 | 43710 [ 10109 | 3852 182 172 40 196 | 67,769 30 T4 124 100
: /2072000 501,792 924 8438 20,328 53647 | 10973 3,838 242 228 47 301 78314 40 114 1568 100
122072001] 579806 | 909939 | 23972 | 64392 ) 11,854 | 4124 314 296 55 446 | 90490 51 173 273 231
127202002| 660,849 | 093006 | 27782] 758501 12773 | 4,381 399 370 64 651 | 104,543 64 257 393 27
| 12702003] 773,742 876700 | 31744 | 88348 | 14670 | 4,605 534 472 79 27.20382) 16.58117] 2558788 25016 486 2,680 912 93293 | 26501 120421 18052 | 14707
12/202064] 838941 | 857,356 | 35814 | 102,546 | 15818 | 4,923 665 600 93 26.20853] 15.84791] 24.72004| 27,497 900 3487 1234 ) 100,750 | 2,682 | 13,794 | 20323 | 16253
12/20/2005] 003 58 838521 | 40072 | 117,764 | 17,067 | 228 823 751|110 2521882] 1512883] 23.85963] 30,142 407 4 485 1852 | 108602 | 2,715 ] 15784 ] 22902 | 17977
12720/2008] 973 4% 814,118 | 44476 | 134079 | 18417 | 5574 1014 938 | 130 24.23562| 14.42521] 23.00641] 32,94 024 5718 2201 ] 116706 | 2749 ] 18049 | 253331 19904
12/2072007| 1,048 41 789,006 | 40036 | 151,557 | 19860 | 5863 | 1,243 1174 | 155 2326000[ 13.73843] 2216170 35878 770 7 224 2921 125302 | 2,706 | 20627 20,168 | 22057
12/20/2008] 112192 764,018 | 53756 | 170243 | 21,116 | 6379 1.500 1462 183 22.29365] 13.06984] 21.326868] 38915 4,670 064 3,83 34062 | 2823 | 23545 32936 | 24 448
12/202009) 1,199,502 | 736,340 | 58834 | 189898 | 22669 | 6,976 | 1,825 1,857 | 224 21.33754] 12.41641] 20.50295] 42,030 5 751 280 5000 | 143007 | 2,865 | 26 893 7259 | 27,147
12/2072010] 1278358 | 706470 | 63785 | 210710 | 24227 | 7378 | 2214 2279 | 265 20.39454| 11.78313] 19.69554] 45142 7 054 042 | 66817 | 152034 | 2904 30851 | 42,104 | 30,111
1220720111 1357637 | 674602 | 68,948 | 232658 | 25758 | 7,730 | 2,668 2773 31t 19.46577| 11.17084] 18.89997| 48,187 8,584 7120 8513 161,033 | 29040 | 34873 ] 47,540 33371
12°2072012] 1,436257 | 840803 | 74,010 | 255643 | 27,235 | 8028 191 37| 62 18.55289] 1058018 18.11581] 51117 | 10353 | 20885 | 10834 | 169868 | 2873 | 39587 | 53602 | 38332
12/2072013] 1512937 | 605179 | 78846 | 279531 | 27938 | 8288 | 3702 4016 | 408 17.85752] 10.01189] 17.34296] 53814 | 12365] 25308 | 13492 | 178382 | 2096 | 44,750 | 60229 | 40,732
2/202014] 1586339 | 568548 | B3 430 | 303451 | 20224 | 6,068 | 4,369 5108 | 501 16.77980] 9.45587] 16.58117] 56257 | 14649 ] 30388 ] 17,456 | 186407 | 3033 | 50776 | 67972 | 45121
2/20/2015] 1653907 | 529,755 1 88129 | 327,567 | 30,303 | 0262 | 5147 6,082 | 574 15.9283¢ 92320] 15.84791] 58183 [ 17,278 | 36,160 | 21,674 | 103652 | 3,047 | 57,153 | 76,142 | 46611
220/2016] 1714354 | 489615 ] 2,245 | 351,788 | 31,141 ]| 0405] 6,004 7228|855 51012 41483[ 15.12683] 50533 | 20,120 | 42697 | 26852 | 190937 | 3051 ] 84047 | 84963 | 54337
12/2072017] 1,765280 | 448415 | 95645 375701 | 31,672 | 94831 8931 8566 | 741 4.30069] 7.93082] 1442521] 60181 | 23148 | 49987 | 32431 205017 | 3040 | 71305 | 94,351 | 59227
12/2072018] 1,804,551 | 406519 | 98197 | 398808 | 31511 | 0488 | 7,830 10113 ]| 82 3.50882| 7.47233] 13.73843] 60014 | 26248 | 57977 | 38815 | 2086844 | 3,010 | 79,003 | 104,050 | 64,110
12/20/2019] 1,830,142 | 384,700 | 99,853 | 420,206 | 31311 | 9277 | 8848 11,729 | ea2 2.78635] 7.03315] 13.08984] 50000 | 20388 | 66505 | 45782 | 210505 | 2050 | 86749 | 113,005 | 84888
12/20/2020] 1840083 | 323210 | 100282 | 439,788 | 30670 | 9070 | 9,858 13687 | o890 12.07429] 6.61974] 12.41641] 57,057 | 32200 | 75498 | 53507 | 210667 | 2890 | 94,584 | 123,858 | 73525
127202021) 1,832,300 | 282481 | 00404 | 456,771 | 20558 | 8737 | 10,829 15,853 | 1,087 11.39589] 6.23240] 11.78313] 54151 | 34875 | 84685 61,777 | 208655 | 2,797 | W02,105] 133383 | 77718
122072022] 1805476 | 243121 | 97402 | 470473 | 27040 | 8276 | 11,702 18202 | 1,130 10.75227] 5.87145] 11.17084] 50338 | 38931 | 03761 | 60,085 | 204 442 | 2678 | 108,970 | 142045 | 81238
1272072023 1758903 | 205766 | 930977 | 480219 | 25787 | 7,708 | 12,358 20,707 | 1,167 10.14390] 553661 10.58018] 45744 | 38278 | 102,356 | 77,705 | 197,683 | 2533 | 114,760 | 140,315 | 83820
122072024} 1692813 | 171,107 | 89,325 | 485200 | 23382 | 6876 | 12870 22,786 | 1,158 0.56080] 522347| 10.01189] 40,587 | 38819 | 110,032 | 83,563 | 189373 | 23551 118,760 | 154242 | 84 988
12/20/2025] 1,600,184 | 138711 | 83332 | 485875 | 20670 | 6,167 | 13,003 25447 | 1,150 02337] 4.93442| 0.45587| 35148 | 38334 | 116638 | 89,461 | 178840 | 2,170 | 121,728 | 157,851 | 85371
12/2072026] 1508447 | 111,724 | 76406 | 481,008 | 17812 | 5412 | 13,029 28,097 | 1,113 50068]  4.66764] 8.92320] 20563 | 36895 | 121,526 | 93848 | 166494 | 1,971 | 122816 | 156,048 | 84430
12/202027] 1,383,679 87368 | 60789 | 470813 | 14,830 | 4640 | 12.671 30,644 | 1,048 02761] _4.42189] 8.41463] 24,187 | 34,564 | 124317 | 96,415 | 152653 | 1,761 | 121,864 | 157,618 | 82,128
122012028 1266250 | _ 66,770 60758 | 455099 | 12,107 3885 [ 11974 12,980 953 T.57575] 4.19451 7.93082 9,155 31,481 | 124714 96,801 | 137,705 1,547 18,742 | 153,410 | 78481
1272072028 1,131,803 |~ 49824 | 52672 | 434225 | 9577 | 3135 ] 11,108 34,625 838 715159] 3.978368] 7.47233] 14691 | 27919 | 122541 | 94,470 | 122096 | 1,332 1 113,338 | 146264 | 73,435
12720/2030| 994,278 38275 | 44899 | 409.177 | 7,349 | 2492 | 10,044 36.258 T2 6.74032] 3.77438] 7.03315] 10,902 | 24,023 | 118016 | 90,018 | 106338 | 1,130 | 106,509 | 137,349 | 67,678
1272072031 856,758 25711 ] 37148 | 380269 | 5474 | 1G24 | 8874 37382 | 604 837211] 3.57841| 681974] 7801 | 20071 | 111,066 | 85508 | 80792 940 | 98075 126372 | 61,120
12/20/2032 723,103 17,710 30,187 | 348,361 3,957 1438 7 689 37 918 490 018912 3.38772| 6.2324Q0 5,369 18,265 | 101,997 78,524 75881 787 38366 | 113,786 | 54 017
12/2072033 556,829 11825 23,965 | 314 403 27717 1,036 65,480 7,772 54 69000 3.20060 5.87145 542 12,761 91,261 70.263 81,982 611 77.762 | 100,064 | 45626
12/20/2034 480 984 7627 18,522 | 279408 1,384 713 3,348 36,74 290 38420 3.01620] 5.53061 2,230 9,006 79,439 60,891 49 406 474 66 589 85638 | 390188
12/202035] _ 378,163 4740 | 13,889 | 2445521 1235 72| 4294 35 238 211 500762] 2.83436] 522347 336 TO41 | 672731 S1477 | 38304 380 | 556251 71,501 | 32099
12/202036] _ 289,430 2,822 | 10086 | 210552 778 296 | 3,345 3,083 147 4.83230] 2.65542] 4.93442 756 4910 | 55272 | 42,154 | 29028 265 | 45121 ] 57,972 | 25545
1220/2037| _ 215,368 1,600 7017 | 178,247 469 175 | 2,521 30,398 8 458871] 247943] 466784 402 3262 | 44,011 | 33395 21327 190 | 35490 | 45579 | 19713
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RICHARD SHOFER * IN THE
Plaintiff * CIRCUIT COURT
v. * FOR
THE STUART HACK CO., * BALTIMORE CITY
et al.
*
Defendants Case No. 88102069/CL7993
*
* * * * * »* * * * * * *

Company,

REQUEST FOR HEARING

Defendants, Stuart Hack and The Stuart Hack

by their attorneys, Janet M. Truhe and Ward,

Jancfsky & Truhe, P.A., respectfully request that their

Motion for Partial Summary Judgment be heard on January 30,

1995, the date set for hearing on all open motions in this

casge.

SHOFER.MOT

, ’,,——" !
(:%Vﬁ¢¢—/%» /,Luﬁﬁ,‘

Janet M. Truhe
, , JANOFSKY & TRUHE, P.A.
“" Court Towers - Suite 505

210 W. Pennsylvania Avenue

Towson, Maryland 21204
(410) 321-4890

Attorneys for Defendants
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RICHARD SHOFER * IN THE
Plaintiff * CIRCUIT COURT
v. * FOR
THE STUART HACK CO., * BALTIMORE CITY
et al.
*
Defendants Case No. 88102069/CL7993
*
* * »* * * * * * * * * *
ORDER

Defendants’ Motion for Partial Summary Judgment as
to Plaintiff’s damages having been considered by this Court,
and counsel having presented argument, it is this day

of , 1995,

ORDERED that Plaintiff may not recover damages for
penalties and interest as a result of his failure to pay
additional income tax owed in 1984, 1985 and 1986.

IT IS FURTHER ORDERED that Plaintiff may not
recover damages arising out of lost earnings on the $76,000
in personal contributions he made to his pension which would
have grown tax-free had these monies remained sheltered in

the pension.

Judge Andre M. Davis

SHOFER.MOT
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RICHARD SHOFER *  INTHE o 2%
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e o m C=m
Plaintiff * CIRCUIT COURT e T
- - e N
e -~ ( f}z_
v. *  FOR ' < 5 RO
T e 2
THE STUART HACK CO., et al. * BALTIMORE CITY 'g; N, i
' -
Defendants *
* * * * * * ase No. 88102 / CL 7999

THE STEWART HACK CO,, et al.,

* assigned to Judge Andre M. Davis
Third-Party Plaintiff

e -

GRABUSH, NEWMAN & CO., P.A.

Third Party Defendant
* * * * * * * * * * *
' PLAINTIFF'S RESPONSE AND OPPOSITION TO DEFENDANT'S MOTION

FOR PARTIAL SUMMARY JUDGMENT AS TO PLAINTIFF'S DAMAGES

I Standards for summary judgment.

The Defendants' motion and supporting memorandum lead a confused trail
away from recognizable standards for summary judgment and well away from the
elimination of any remaining damage issues in this case a matter of law prior to the trial of
this protracted and greatly narrowed case set for trial on February 27, 1995. Counsel finds
no authorities or usage whatever in Defendants' motion/memorandum referring, except
through assumptions, to any such standards having been recognized or met by their own
motion except by its title.

Defendants' approach spites the requirement of Rule 2-311(c) that a motion

. "...shall state with particularity the grounds and the authorities in support of each ground."
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Defendants literally fail to assert that there are no disputes of material fact, simply choosing
to marshall a volume of thinly-disguised arguments asserted as facts. Nor do Defendants
trace such "facts" to or from any well-defined authority or principle which should operate at
this time in thijs case to preclude the full evidentiary hearing which has been pending for six
years.

As a generous example of Defendants' unique style, Defendants argue that
the evidence of income tax liability in this case - as a matter of law appropriate for
summary judgment - should not also include evidence of the penalties and interest which
accompany such taxes. In context, this silly and unsupported proposition has three main
legs. First is a forseeability argument which deserves nothing but curiosity.

Second is the unsupported (and unrelated to the cause) argument-on-its-face

that the Plaintiff was in a position to mitigate his damages (a legal term not used by
Defendants) by covering the tax liabilities when they first occurred.

Third, Defendants claim entitlement to summary judgment on this issue
because Plaintiff somehow gained the use of the funds with which he failed to pay for his

tax liability. These are most extra-ordinary arguments and very difficult to dignify.

In similar fashion Defendants conclude, inter alia, that the Plaintiff was not
entitled to claim the costs of repairing the bad loans within the pension by distributions
because he "assumed the risk" that distributions from his pension would terminate his tax
shelter advantages on those funds. The argument avoids entirely any factual setting of

substance except the distribution itself. It also avoids Defendants knowledge that Mr.

Shofer's original shelter advantages under the terms of the pension had already been lost by




the very existence of the loans, which - to not only Mr. Shofer but anyone else watching -
represented a tax-generating machine within Plaintiffs account, working night and day.
Defendants do not produce legal precedents for the court to follow in most
instances and in general ask the court to follow a tortured and impossible trail back and
forth through the procedural history of this case with a similar lack of focus and authority.
Counsel will also argue that Defendants badly misconstrue and apply the prior Court of
Appeals decision in this case (characterized as "Shofer I" in the motion at hand). Finally,
defendants' frequent use of the expression "it is undisputed" is usually vague and
argumentative on the strength of its own terms, especially when applied to the duties of the

court regarding a motion for summary judgment.

As stated in Modern Maryland Civil Procedure, John A. Lynch, Jr. and

Richard W. Bourne, (Michie Co., 1993), Section 8.5 Summary Judgment, p. 623:

"...(R)ecognizing that summary judgment sidesteps a great deal of the
adjudicatory process of the Maryland Rules and the Maryland Constitution, the Maryland
courts have scrupulously limited scope of the inquiry upon a motion for summary
judgment. Upon such a motion the court decides whether there are any material factual
issues that must be tried, it does not resolve such issues. The Court of Appeals has held
that a hearing on a motion for summary judgment is "not a substitute for a trial, but only a
hearing to decide whether a trial is necessary” (C.A. opinion referring to footnote 111.,
White v. Friel, 210 Md. 274, 286, 123 A.2d 303, 308 (1956), [italics, underline added))

"The similarity in the federal courts of the inquiry involved in the
summary judgment and what is now called the motion for judgment as a matter of law
(directed verdict), has led to a tendency to treat the two motions as governed by the same
standard.....'Both motions...call upon the court to make basically the same determination -
that there is no genuine issue of fact and that the moving party is entitled to prevail as a
matter of law. As a result, several courts have equated the showing required for a grant of
summary judgment with that for a directed verdict and have stated that a court should not
grant summary judgment it it could not grant a directed verdict in the same case'...." (id p.
623, 624, Maryland cases on point noted in footnote 117, inter alia, Lynx, Inc. v, Ordnance
Prod., Inc., 273 Md. 1, 327 A.2d 502 (1974), [parenthesis comment added) ).
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II. Factual Background

Rather than assemble a mosaic of discovery to represent the factual
background asserted by the Plaintiff in this much-narrowed case, counsel has provided, and
incorporates fully herein, affidavits attached as Exhibit #1 (the affidavit of plaintiff, Richard
Shofer) and Exhibit #2, (the affidavit of plaintiff's financial expert, Theodore M.
Rosenberg). Counsel alerts the court that Mr. Rosenberg was discovered, in deposition,

also to be a factual witness from a history of being directly involved with Defendant Stuart

Hack in the sale of pension tax-shelters, the terms "pension" and "tax-shelter" function as
one and the same to a business client such as the Plaintiff, and indeed, throughout the
pension industry and business community. In support of such assertion, counsel refers the
court to Exhibits #1 and #2 in their entirety rather than replicating the text in the body of
this response. Plaintiff argues that the material facts provided in Exhibits #1 and #2 operate
to cast this case and relevant damages in a substantially different light than anything
implied or presented by the Defendants on a factual basis in their motion or memorandum.
Exhibit #3 is a letter dated 1/30/85 to Mr. Shofer from Charmaine B.
Gordon, Esq., an attorney working for The Stuart Hack Co., obviously to provide assistance
to clients in the area of pension/tax law by the subject within the letter itself. While the
letter does not pertain directly to the events in this case, counsel chose it as an exhibit to
characterize the active and interested nature of The Stuart Hack Co. in tax law and the kind
of consultation inijtiated by Hack with clients, particularly the Plaintiff. While counsel
realizes that there is no pending motion as to liability at this time, the substance of
plaintiff's claims for damages go directly to the substance of plaintiff's relationship with the

Defendants, and Exhibit 3. presents further evidence supporting Mr. Shofer's ignorance
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about potential liability as he considered his advised ability to take up to 100% of his
voluntary account for personal loans. The facts illustrate that Mr. Hack's advice was given
with the kind of reckless abandon characteristic of gross negligence, hardly an ordinary
professional mistake on Defendants' part considering his prior deliberation.

Exhibit #4. is an extract of the writing of Defendant Stuart Hack, also a
member of the Maryland Bar, who has become a published author in his field of pensions,
"retirement planning"”, and related tax-shelter transactions. Included are the cover page and
preface page (beginning only), the Summary Contents, and pages 355 thru 363, Stuart
Hack, J.D., C.L.U., Retirement Planning for Professions, John Wiley & Sons, 1988.

In view of summary judgment standards and the supplications of the
Defendant in the instant motion, it should raise a dispute of material fact (concerning Mr.
Hack's responsibilities and forseeable effects) simply to name Mr. Hack's publication.
However, since it also reads like a sourcebook concerning the most significant definitions,
interrelationships, issues and standards which are at issue in this case, counsel incorporates

all of Exhibit #4.herein simply for the purpose of giving the court access to a small

sampling of the section titles and writing concerns pertinent to the trial of liability and
damages in this case.

Exhibits #1 thru #4 add necessary character and significance to the August 9,
1984 letter-of-advice from Mr. Hack to Mr. Shofer (the letter itself in Exhibit C,
Defendants' motion) and the triggering event giving rise to Plaintiff's claims. The facts
presented to this court dispute Defendants assertion in Motion, paragraph # 1. that Mr. Hack

"...was a pension consultant to the Plaintiff's business only, ..." There are clearly disputes




of material fact which relate to the full nature and extent of the professional/client
relationship existing between the parties in this case.

More importantly, there is insufficient evidence before the court on which it
might decide the particular damage issues now raised by Defendant. The damages which
still remain in this case, such as taxes, interest, penalties, and professional fees along with
the other special, measurable, and forseeable costs of undoing the particular loan
transactions themselves, are not outside of any ruling or dicta which should preclude a full
evidentiary hearing at the trial level.

The full nature and extent of Defendants' duties to the Plaintiff under the
circumstances necessarily govern the types of damages which radiate directly from the loan
dollars in this case until those loans no longer exist. The Plaintiff simply asks for an
opportunity to present further evidence, and the testamony of experts, on the remaining
issues. Those issues include, as the Exhibits herewith clearly indicate, facts central to the
proximate relationship and forseeability in the professional/client relationship between the
parties in this professional malpractice case. Forseeability standards set forth in Stone v.
Chicago Title Insurance Co. of Md., 330 Md. 329, 624 A.2d 496 (1993), argued on p.13 et
seq. of Defendants' memorandum, are not violated by the facts set forth in Plaintiffs'
exhibits, only by Defendants tortured use of that case in the present context.

To qualify certain arguments above, counsel does not argue that excise-tax
damages have not been precluded by operation of the decision in Shofer I. Plaintiff's
entitlement to sue for income taxes on the facts, but not sue for corresponding excise taxes

is an anomaly. In reviewing the decision in full light this result splits one of the children in
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this case down the middle, but no doubt Judge Hollander was correct in her Memorandum
Opinion and Order of 7/11/94 that the dismissal of the excise tax issue under the auspices of
"contingent damages" put the court "...between the proverbial 'rock and a hard place'..."

The issue is raised here because of Defendant's representations in the instant
motion concerning far-reaching implications of law regarding the elimination of excise tax
damages, apparently accomplished in oral argument by an inadvertent (even inaccurate)
statement of plaintiff's former counsel in this case rather than any considered facts and law.
Rooted in the issue of the Defendants' liability in this case is the collateral fact that
Plaintiff's excise tax liability arose under law the moment the loans were taken since they
were prohibited transactions. This state malpractice case was not disqualified because it
involved federal pension issues and definitions, precisely the opposite. Excise taxes are not
now in this case for trial, but trial issues involve each and every standard of care violated by
the Defendant, issues which factually involve overlapping ERISA definitions and IRS tax
provisions, without which the Defendant Stuart Hack would have no profession and without

which the Plaintiff Richard Shofer would be entitled to no damages whatever.

I11. Procedural History and Prior Decisions

The Plaintiff joins the Defendants in recommending the trial court give the

fullest regard to the scope and language of the decision of the Court of Appeals in Shofer v.

Hack (supra). (for contrast, see Exhibit #5, a review of Shofer I. which appeared in BNA
PENSION REPORTER, Vol. 18, p. 1764, 1765, 9/30/91)
However, the parties in this case also have wildly different views of the

nature and extent of the opinion in Shofer . Within this environment, Defendants also fail
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consistently to account for Shofer I. as a summary judgment review rather than the review
of a full evidentiary hearing of issues. Defendants dismiss Plaintiff's procedural right to
amend damages as they surface and accrue, at least those which relate directly back to the
factual background complained of in the complaint.

In addition, the Defendants' motion fails to erase a profoundly simple
premise. That is, Defendants fail to account for the main ruling and effect of the Shofer I.
opinion: The facts giving rise to the Plaintiff's state claims for professional negligence do
not - by operation of law following the Court of Appeals decision - involve a factual setting
or lingering damages which can trigger ERISA federal preemption pursuant to 29 U.S.C.
Sec. 1144(a). Defendants arguments to the contrary undo the very foundation of the
decision itself.

The court in Shofer I. was fully aware that the facts and circumstances
giving rise to potential liability in this case have an indispensible relationship to federal
statutes through ERISA and Internal Revenue Code standards and provisions. The dismissal
giving rise to the appeal in Shofer 1. applied those reasons - even with approval (while

overturning the result):

"...(D)he circuit court necessarily concluded, that the Maryland law of
negligence and contract, as the foundation for the claims asserted in Counts I and II, "
relate(s) to (Catalina's) employee benefit plan," and is preempted by Sec. 1144(a)." (Shofer
v. Hack, supra, 595 A.2d 1078, 1082)

Painters of Philadelphia Dist. Council No. 21 Welfare Fund v. Price,

Waterhouse, 879 F.2d 1146, (3d Cir.1989), involved a suit by trustees of a pension plan
where auditors had failed to uncover fraud exceeding $1 million by the fund administrator.

Under arguments made by Defendants in the motion at hand (but not applied to Painters),



the facts in Painters would absolutely give rise to federal preemption, the direct loss of
pension assets being a real measure of damages, but the Court of Appeals in Shofer I noted

otherwise:

"The state law liability of the auditors in Painters would not have
turned on, and that of the respondents (Plaintiff Shofer) does not turn on, the construction,
interpretation or application of ERISA or of a plan; rather, those liabilities depend on duties
arising from the nonfiduciary relationships. But in Painters the plaintiff was the plan itself,
and any recovery would have become an asset of the plan. That was not enough, however,
for the state common law underlying the malpractice claims to "relate to" the plan." (Shofer
v. Hack. 595 A.2d 1078, 1083, underline added)

"Moreover, the damages sought are simply the amounts Shofer
personally expended because of the allegedly negligent failure to advise. It is hard to
imagine that Congress intended to preempt an action in which all potential damages would
be paid by a nonfiduciary and would not inure to a plan. Where the alleged negligence of a
nonfiduciary plan administrator is as removed from the plan as here, and "in the absence of
an explicit corresponding provision in ERISA allowing a professional malpractice cause of
action, Congress did not intend to preempt a whole panoply of state law in this area". (Id. at
1086, citing within: Painters, 879 F.2d at 1153 n.7.)

By reflecting on the non-fiduciary status of the Defendants as plan
administrator, and by upholding the state malpractice claims in this case, Shofer I. precludes
the effectiveness of any argument that the loan events within the ERISA pension, or any

forseeable consequences thereof, are "related to" the pension for purposes of ERISA

;%? submitted,

Thomas H. Bornhorst
Counsel for Plaintiff
2236 Southland Rd.
Baltimore, MD 21207
(410) 298-2265

preemption for any issue left in this case.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this _/ / day of January, 1995, a copy of
the aforegoing Plaintiff's Response and Opposition To Defendant's Motion for Partial
Summary Judgment as to Plaintiff's Damages, with exhibits #1 - #5, was mailed first class,
postage prepaid, to John T. May, Esq.,and Deborah M. Whelihan, Esq., JORDAN,
COYNE, SAVITS & LOPATA, 1030 15th St., N.-W., Suite 500, Washington, DC 20005
and to Janet M. Truhe, Esq., WARD, JANOFSKY & TRUHE, 210 Penngylvania Ave.,
Suite 505, Towson, MD 21204.

bt .~

A

Thomas H. Bornhorst
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RICHARD SHOFER * IN THE
Plaintiff * CIRCUIT COURT
V. * FOR
THE STUART HACK CO.,, et al. * BALTIMORE CITY
Defendants *
* * * * * * . 88102 L
THE STEWART HACK CO,, et al,,
*
Third-Party Plaintiff
*
V.
*
GRABUSH, NEWMAN & CO., P.A.
*
Third Party Defendant
* * * * * * * * * * *
AFFIDAVIT OF RICHARD SHOFER
1. I am Richard Shofer, Plaintiff in this action, residing at 216 St. Dunstans

Rd., Baltimore, MD 21212 and I am also the 100% owner and active manager of Catalina
Enterprises, Inc. t/a Crown Motors in Baltimore, MD. I am trustee and the majority shareholder
in the Cataliria Enterprises Pension Trust, I am over eighteen years of age, and I am competent to
testify concerning the matters set forth herein.

2. In 1984 my pension account had grown to the point where I began to
wonder if the account could be used for personal loans. I then asked my pension consultant,
Stuart Hack, about the possibility of loans and he advised me by letter that I could borrow up to
100% of my voluntary account. I was the only individual in the company who qualified for such
an account and the creation of my personal account was my primary motivation in establishing a

pension tax-shelter.
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. 3. It never occurred to me at any time, either before or after I asked Stuart
Hack for advice concerning the loans, that loans from my voluntary pension account would
generate taxable events. It was not even a remote thought that such loans had any potential
whatever to qualify as pension distributions and personal income to me, and also prohibited
transactions since I was pension trustee. At no time did I anticipate that such loans would
generate massive taxes, IRS audits, Department of Labor audits, and resulting IRS liens which
would also curtail all existing bank credit to my business.

. 4. Since these events began to accrue I have never been in a financial

position to cover the resulting tax liabilities or repay the substance of the principal of the bad

loans back to my account, which has continued to generate income and excise taxes, interest, and
penalties. Since February 1993 I have been under the published threat by the DOL of an addition

100% excise-tax surcharge in excess of $300,000.00 if my prohibited-transaction loans were not

extinguished prior to the formal assessment of excise-tax liability, which was pending a

Department of Labor audit of the Catalina Pension Trust completed in 1994.

. 5. Under these circumstances, the only available recourse has been a pending
agree with the Department of Labor to accept distributions from my pension account as of
7/31/94 in order to extinguish my loan obligations, having already made minor repayments as I
was able, and having already reclassified $76,600.00 of personal contributions to my account to
effect a similar reduction of the loan burden.

5. When I first consulted with Mr. Hack concerning these loans, I believed
that my pension funds were tax-sheltered by the pension itself, which also contains strict clauses l

. designed for distributions to be made well into the future. Those clauses were prepared by Mr.
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Hack when we discussed and redrafted my pension document at the beginning of our
relationship.

6. I approached Mr. Hack for advice concerning the loans with full
confidence in his ability, and responsibility as my pension consultant, to advise me concerning
any potential for adverse consequences to the assets in my account. Mr. Hack was the only
professional that had any relationship in my mind with the issue of taking loans from my
account.”

7. As a result of having to account for my escalating personal tax liability
created by the consequences of the loans within my pension account, I have lost significant
tax-shelter opportunity, opportunity represented in real dollars in my account, and under the
terms of my account prior to the advice given to me by Mr. Hack, and my reliance on that advice.

8. As trustee of my pension I am aware that federal regulations preclude the
replacement of the funds lost by the distributions I am forced to initiate from my pension
account. While I can invest up to 25% of my personal salary from Crown Motors each year into
my voluntary account, | have been unable to pay myself a salary in the past three years due to the
accumulating burden of loss of credit and other events ensuing from the loans recommended by
Mr. Hack, the detrimental effects of which have become more and more critical as the years have
passed, and to this day.

9. The information set forth in this affidavit has, in various forms, been
provided to the Defendants by my depositions and in other documents and discovery provided to

the Defendants through my attorney(s) from time to time.
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I solemnly affirm under the penalties of perjury and upon personal knowledge that the

contents of the foregoing paper are true.

(- (0-9q% @LQM

Date Richard Shofer v

woy
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RICHARD SHOFER * IN THE
Plaintiff * CIRCUIT COURT
V. : * FOR
THE STUART HACK CO., et al. * BALTIMORE CITY
Defendants *
* * * * * * . 88102069 / CL 79
THE STEWART HACK CO,, et al.,
*
Third-Party Plaintiff
*
V.
*
GRABUSH, NEWMAN & CO.,P.A.
*
Third Party Defendant
* * * * * * * * * * *
AFFIDAVIT OF THEODORE M. ROSENBERG
vl. I am Theodore M. Rosenberg, President of M.L.R., Inc., an economic and

statistical consulting company located at 5007 West Forest Park Ave., Baltimore, MD 21207. 1
am over eighteen years of age and I am competent to testify concerning the matters stated herein.

2. I have been engaged in this case by the Plaintiff as an expert witness
regarding certain financial losses to sheltered pension funds in the account of Richard Shofer,
losses which were occasioned by loans in excess of $50,000.00 made between Mr. Shofer and his
pension account in 1984, 1985, and 1986.

3. It is my professional opinion that the steps taken by Mr. Shofer to reduce
and extinguish his tax liability for the ill-advised loans, namely the reclassification of personal
contributions of $76,600.00, and the further distribution of account assets required under

agreement with the U.S. Department of Labor, effective July 31, 1994, in amounts so as to
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. extinguish Mr. Shofer's loans within the pension, represent necessary and reasonable events
which were involuntary to Mr. Shofer under the circumstances in that there were no other
financial alternatives of which I am aware which could end the tax liabilities accruing while such
loans remained within the pension account.

4. My measurements of loss in this case involve the difference to Mr. Shofer
in sheltered assets encumbered by good loans on the one hand, as expected, versus the effect of
bad loans, loss of tax shelter, and necessary distributions on the other. My conclusions regarding

. the time-value of money lost within Mr. Shofer's pension shelter are supported by recognized
statistical tables in the actuarial field.

5. I am also a fact witness in this case regarding my professional association
with the Defendant Stuart Hack while I worked at the Chesapeake Life Insurance Group in the
1970s where I was involved with selling insurance, annuity, and other tax-shelter packages, to
pensions.

6. Since pension plans did not yet exist for certain prospects in those

‘ instances, I personally knew and called in Stuart Hack as a pension expert to evaluate the
tax-shelter needs of particular clients and to discuss the advantages of a pension being used as a
tax shelter, which was the principle purpose of pensions to small and medium size businesses. I
assisted Mr. Hack in selling his services as the professional who could also fully prepare and
administer the pension document itself.

7. One such occasion of my direct dealing with Mr. Hack involved the Seigel
Auction Galleries in New York when Mr. Hack and I traveled togéther to New York in order to

. sell Mr. Seigel on how a pension plan would create tax-shelter opportunity according to his
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needs. In the course of such meetings, as I certainly anticipated, Mr. Hack stated to clients in my
presence that he was fully qualified to discuss sheltering funds in a pension and that a pension
"could make you a tremendous amount of money by sheltering funds from taxes" and additional
words to that effect.

8. Chesapeake Life dealt with many pension consultants around the country
and Mr. Hack's approach was typical of the principal representations made by this industry to

prospective clients in every instance.

I solemnly affirm under the penalties of perjury and upon personal knowledge that the

contents of the foregoing paper are true.

/[ 1o/14” Y

Date THheodore M. Rosenberg







THE STUAI"-!ACK COMPANY ’ #/

Connullants & Actuanes
A6 F alls Road
Baitimore, Maryland 21209
' (301 366-8700 | |
Washington, D.C. 621-40864 Wrn:er‘f‘a@&g%yra%o'. 1985

Mr. Richard Shofer

Catalina Enterprises, Inc.

5006 Liberty Heights Avenue
Baltimore, Maryland 21215

RE: TEFRA and REA Changes to Your Retirement Plans

Dear Mr. Shofer:

As indicated in our letter of November 6, 1984, the
Tax Equity and Fiscal Responsibility Act, passed in 1982,
the Tax Reform Act of 1984 and the Retirement Equity Act of
. 1984 require substantial changes to your retirement plans.

A new document incorporating all of the new law
changes should be adopted by March 31, 1985. The cost for
this will be $1500.00.

Please authorize us to make the necessary changes to
your plan and have the document ready for your

execution by March 31, 1985. We must hear from.you by .
' February 18, 1985 if the March 31, 1985 deadline is to be

met. '

Sincerely,
. ) Charmaine B Gordon, squire
]
' ]
CBG:dla

I authorize The Stuart Hack Company to prepare a new plan
document as indicated above. pemSjor PLAN O ALY AT TI/C T/Hé

M’b JLM ?/ﬂ/%'

(Signed) ~ (Date)

WD
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whether trustees have abused their discretion, the court of
appeals said. According to the appeals court, this factor does
not outweigh the other considerations present here.

The appeals court also found that the owner trustees did
not violate any fiduciary duties by relying on the advice of
an attorney who was also co-counsel for the plan. Nothing in
ERISA explicitly requires that outside counsel invariably be
consulted, the appeals court said.

Reversions

COURT APPROVES SETTLEMENT
IN GULF PENSION PLAN LITIGATION

SAN FRANCISCO—(By a BNA Staff Correspondent)—A
Texas federal court has approved a $111.4 million partial
settlement in a class action filed by former Gulf Oil Co.
employees over withheld pension benefits (In re: Gulf Pen-
sion Litigation, DC STexas, No. 86-4365 9/20/91).

The U.S. Distiict Court for the Southern District of Texas
in a Sept. 20 hearing indicated it would approve the settle-
ment in which 19,500 former Gulf employeecs will receive
surplus pension funds from two older Gulf Plans—the Con-
tributory Retirement Plan and Supplemental Annuity Plan.
San Francisco-based*Chevron bought Gulf in 1984, and the
companies pension plans were merged. The two surplus
plans were closed in 1970.

Under the agreement that was reached in June, former
Gulf employees will receive $111.4 million, including $7
million for vesting of 1,000 participants. Chevron will keep
$94.5 million of $190 million surplus retirement f{unds it
claimed it was entitled to while the remaining funds will go
to workers (18 BIPR 1085). The {rial court in April held that
Chevron is entitled to $620 million in surplus funds in the
‘Gulf Pension Plan (18 BPR 682, 13 EBC 1873).

Ellen Doyle, a plaintiffs’ attorney with Berger, Kapetan,
‘Malakoff & Meyers of Pittsburgh, said the settlement still
will require Internal Revenue Service approval and actuar-
ial work, “but now we can start to do the work.”

About 500 class members each year have died, and Doyle
said Sept. 26 that the case could have gone for another five
years with appeals. “If there's no appeal taken of the
approval settlement it will be less than a year,” until class
members get checks.

Part of the case will continue, including issues having to
do with the surplus in the major plan. Plaintiffs will not
pursuc the horizontal partial termination and certain claims
of breach of fiduciary duty, two of which the class won at
trial. Doyle said the former Gulf employees have agreed to
settle such claims if Chevron is able to settle with govern-
ment agencies investigating the issues.

The assets employces will receive constitute about 60
percent of the surplus, Doyle said.

HMOs

MALPRACTICE MAY LEAD TO LIABILITY
BASED ON PLAN REFERRALS TO PHYSICIANS

DETROIT—(By a BNA Staff Correspondent)---Health
maintenance organizations can be held responsible in mal-
practice lawsuits brought against doctors the HMOs have
recommended, a Michigan ciruit court ruled (Decker v.
Saini, Mich CirCt, No. 88-361768, 9/17/91) .

The decision by the Michigan Circuit Court for Oakland
County is believed to be the first such judgment in the state
to establish that HMOs may be held liable for the doctors on
their rosters.

" The suit was filed by Todd P. Decker of Birmingham, Mich.,
on behalf of his son, John, 16. The suit alleged that Dr. Inder
Saini and Dr. Syed M.A. Khan failed to diagnose a cancerous N
tumor that resulted in the amputation of the boy’s right arm.

~- Blue Care Network of Southeastern Michigan also was "

named in the lawsuit because the Deckers, through an
employer, selected Saini from the insurer’s list of primary
care doctors. Khan, a Troy, Mich., radiologist, was recom-
mended to the Deckers by Saini, the opinion says. Khan has
no affiliation with Blue Care Network.

The trial is expected to be held by February 1992, said
Ralph W. Barbier Jr., an attorney representing Blue Care.
Blue Care had asked to be dismissed from the case since it is
an insurer, not a health care provider.

“All the judge has said is that this is a question of fact,”
Barbier said Sept. 26. “But certainly he has not ruled that
[we] are liable. I think it’ll be resolved in our favor.”

Decker’s lawyer, Norman H. Rosen, however, successfully
argued that RCN should be included because it limited the
family's choice of doctors.

Subscribers pay HMOs annual fees for health insurance,
and the HMOs then pay participating doctors directly.

Rosen said the Deckers helieved BCN had the best doctors
as members and that they chose Saini because he was on
BCN’s list. They said they relied on BCN’s brochure, which
promiised the “hest care” available from “our” doctors.

“My client had choices of several HMOs, but they paid
money for the Network because it was (affiliated with
Michigan insurer) Blue Cross. They were relying on Blue
Cross to provide the best care,” Rosen said Sept. 25.

“It’s called ostensible agency,” and it’s not unlike when a
persen gnes into an emergency room. “They don’t know

what doctor they're going to get. My clients didn’t have any ~
knowledge of their people before,” Rosen said.
BCN argued that the Deckers expected actual health care A

from Saini, not the insurer, and that they had the opportuni-
ty to reject him and select another physician.

The court said when an HMO conducts itself in a fashion
akin to a health care provider it will be subject to the same
liabilities as a traditional health care provider.

The court said, “imposing vicarious liability on HMOs for
the malpractice of their member physicians would strongly
encourage them to select physicians with the best creden-
tials. Otherwise, HMOs would have no such incentive and
might be driven by economics to retain physicians with the
least dcsirable credentials, for the lowest price. In the
interest of epcouraging high standards of health care, it
behooves the Courts to hold HMOs hable for the conduct of
their participating physicians, when the facts merit it.”

The court also allowed the Deckers to maintain its claim
gainst BCN for the actions of the non-member physician to
whonrthey were referred by the member physician.

4

e

" . Preemption

ERISA NO BAR TO STATE ACTION
FOR DAMAGES FROM CONSULTANT’S ADVICE

The Employee Retirement Income Security Act does not
preempt a pension plan participant’s state law action
against a non-fiduciary plan consultant seeking damages for
tax liability allegedly incurred as a result of the consultant’s
negligent advice about the consequences of a plan loan, the
Maryland Court of Appeals held (Shofer v. Stuart Hack
Co., Md CtApp, No. 165, 9/17/91). @

The participant is the sole stockholder and president of an
automobile dealership and also is the sole trustee of the

9-30-91 Copyright © 1991 by The Bureau of National Affairs, Inc.
0095-7100/91/$0+.50
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dealership’s employee pension plan. The consulting firm is a
professional pension plan consuitant, is the administrator of
the dealership’s plan, and routinely provided advice about
the tax implications of plan transactions.

.. In 1984, the participant sought advice from the consultant
about using his plan account through a plan loan or as
security for a loan. The participant then borrowed $375,000
from the plan to repay loans from the dealership for pur-
chasing out-of-state property. The dealership’s accountants
later told the participant that the loans were income, and
the participant had to pay state and federal income taxes,
penalties, and interest of more than $120,000.

The participant then sued the pension consulting firm for
malpractice, alleging negligent tax advice about an ERISA
plan distribution, and for breach of fiduciary duties under
state law. A state trial court dismissed the action in its
entirety and the participant appealed.

The appeals court presumed that the consulting firm was
not an ERISA plan fiduciary, ohserving that the record did
not establish that the firm exercised discretionary authority
with respect to the plan.

According to the appeals court, the participant’s malprac-
tice claim is not sufficiently “related to” the benefit plan to
be preempted by ERISA. Any liakility of the consultants
depends on duties arising from non-tiduciary relationships,
not on plan interpretation or application, and the participant
seeks to recover personal expenses, not plan benefits, the
court said.

The court concluded that the malpractice claim was not
one Congress intended ERISA to preempt. A finding of
preemption might immunize from liability a tax adviser
with no relationship to an ERISA plan who negligently
advised a client that a plan distribution was non-taxable, the
court said. However, it held that the fiduciary claims, as an
alternative basis for recovery, were properly dismissed as
matters exclusively within federal jurisdiction.

COBRA

EMPLOYER HELD LIABLE
FOR FAILING TG PROVIDE BENEFITS

An employer that failed to inform a discharged employee
of his right to continue group health insurance coverage
must pay the difference between the employee’s expenses
covered by an individual conversion policy and the amount
that would have been covered by continued group insurance,
the US. Court of Appeals for the Fifth Circuit ruled (Kidder
v. H & B Martne, Inc., CA 5, No. 90-3340, 4/12/91).

The appeals court's decision affirms a district court’s
finding as to the employer’s liability, but overturns the
district court’s conclusion that the plan insurer was also
liable for failing to inform the employee of his COBRA
rights (17 BPR 789, 12 EBC 1345).

In an earlier opinion, now withdrawn and replaced by this
opinion, the appeals court had affirmed the district court’s
apportionment of 75 percent of the liability to the employer
and 25 percent to the insurer (18 BPR 520, 13 EBC 1625).

In mid-1986, H & B Marine merged with a commonly
controlled firm with which it frequently exchanged employ-
ees, leaving a single firm called H & B Construction. Blue
Cross and Blue Shield of Louisiana began underwriting a
group health insurance plan for H & B Construction in
September 1986, but did not know about the merger or that
COBRA might apply, as H & B's application listed only 18
covered cmployees. However, the January 1987 premium

statement listed more than 20 employees for the merged
firm.

When Oreste Kidder was discharged from his jobat H& B
Marine in February 1987, he was told that he was eligible
for an individual conversion policy but not for continued
group health insurance. After Kidder's wife incurred sub-
stantial medical expenses in March 1987, Kidder sued H & B
and Blue Cross to recover the difference between the ex-
penses covered by the conversion policy and the greater
amount that would have been covered by the group policy.

The appeals court agreed with the district court that
COBRA applied to H & B’s health insurance plan, and that H
& B was therefore liable for its failure to notify Kidder of
his right to continue his group plan benefits. However, the
appeals court found that Blue Cross was not so liable.

H & B’s insurance plan was an ERISA welfare benefit
plan, the appeals court found. According to the court of
appeals, H & B’s payment of premiums on behalf of its
employees, although not alone sufficient to create a plan,
was substantial evidence that a plan, fund, or program was
established.

In addition, the appeals court held that COBRA's exemp-
tion for employers with fewer than 20 employees did not
apply, considering pre-merger Marine and Construction ems
ployees as a single group for all of 1986, the year before
Kidder’s discharge. Although COBRA’s reference to a com-
mon control rule was deleted in 1989, nothing prevents
courts from applying the rule to corporations that are
separate only in form, the appeals court said. There was no
indication that Congress intended to allow employers to
avoid the law’s requirements by dividing themselves into
smaller firms, each with fewer than 20 employees, the
appeals court said.

Thus, the appeals court found that H & B was required
under COBRA to notify Kidder of his right to continue
benefits at the commencement of the plan and also required
to notify Kidder whenever his COBRA rights were material-
ly affected. However, the appeals court held that neither
notification requirement attached to Blue Cross. According
to the appeals court, Blue Cross was never adequatel:
notified either that a COBRA plan had commenced~—that is
that 20 or more employees were now enrolled, so that th
small-employer exception did not apply—or that a qualify
ing event had occurred with regard to Kidder.

Fiduciary'Duty

DE NOVO REVIEW APPLIES IN CASE
INVOLVING DUTY TO PROPERLY MANAGE PLAN

A de novo rather than an arbitrary and capricious star
ard of judicial review applies in a lawsuit involving p!
fiduciaries’ duty to safeguard and properly manage
employee benefit plan, the U.S. District Court for the I
trict of Maryland decided (Kowalewskt v. Detweiller,
Md, No. MJG-88-3413, 8/29/91).

Albert Kowalewski, a participant and former co-admi
trator of the Steamship Trade Association—Internatic
Longshoremens' Association Pension and Benefits Fu
sued eight trustees or former trustees of the plan, char
that they had engaged in prohibited transactions under
Employee Retirement Income Security Act, viol
ERISA’s provisions governing the conduct of plan co-
ciaries, and also violated the Taft-Hartley Act.

Addressing a threshold question presented in the casc
district court found that an arbitrary and capricious s
ard of review is inapplicable to the trustee’s conduct al
by Kowalewski. Instead, the district court held that
novo inquiry into the trustees’ conduct is appropriat

PHA Dancinn Roanortar
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Preface

This book assembles the issues, alternatives, law, design techniques,
and numerical applications involved in retirement planning for profes-
sionals and includes all of the TRA 86 law changes. It begins with a
discussion of retirement needs, and is then organized to take the
reader from the basics of qualified and nonqualified plans, through
unique planning tools and solutions, to whether or not to incorporate,
to methods of handling plans on firm terminations, and, finally, to a
discussion of plan investments and estate tax planning techniques.
The types of professionals to whom this book is addressed include:

Attorneys who are responsible for advising professional clients on
issues involving the establishment and operation of retirement
plans. They will find herein unique plan provisions, answers to de-
sign problems, identification of stumbling blocks, solutions to plan-
ning problems, and descriptions of how to use the myriad of plans
available. Attorneys who must develop retirement plans for their
own firms can utilize this work not only as a foundation for retire-
ment planning, but also to uncover the range of planning ap-
proaches, tools to solve firm plan problems, and creative approaches

t(; maximize what the firm can accomplish through its retirement
plans.

Accountants advising clients on retirement planning, financial
p_lanners who want to learn about retirement planning for profes-
Slonals, and pension consultants who want to broaden their base of
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after-tax personal savings is no where near as tax-efficient as a quali.
fied retirement plan. '
To save money personally, you must first pay income taxes. Thep £
you invest the money and pay taxes on the annual earnings. Through g
qualified plan you pay no taxes on the money as you put it away and
the plan pays no taxes on the investment earnings as it accumulateg,
You can accumulate three to four times as much money on the same
annual deposit budget through a qualified plan as through after-tax -
personal savings, ’
But assuming you do accumulate significant personal assets, they can
be used for retirement. In Section 13.5 of this chapter, an example is
given showing the advantage of using your already taxed personal sav-
ings while the tax deferred qualified plan benefit accruals grow tax-free,

13.5.5 Life Insurance Cash Value

Most professionals own a fair amount of life insurance. The cash
values growing in these policies can be used for retirement. One way
of using the cash values is to borrow against them. The loan proceeds
are tax-free.

In the alternative, withdrawals can be made against the cash value
in some types of insurance. Withdrawals are tax-free until you I‘°'
cover all of the premiums you paid. The balance is taxable as ordlj
nary income. Dividends from life insurance policies are tax—froe_;r
also, to the extent of recovery of your basis in the policy. B

You can cash in the policies and pay ordinary income tax o2 ¥
cash value in excess of your basis. Or you can convert the policies 1%
an annuity. If you annuitize the cash value of the policy, the differen! i
between cumulative premiums paid and the expected total anpuity
income is subject to tax. Each instaliment is proportioned between
taxable and nontaxable elements.’

Any loans taken and any dividends received in cash
from the basis the insured has in the contract for purposes 0
mining the taxable portion of annuity installments or ¢
withdrawals.®

are subtracted

SIL.R.C. § 72(b).
SL.R.C. § 72(cX4).

Fourteen

Miscellaneous Issues
in Qualified Plans

4.1 PROHIBITED TRANSACTIONS

ERISA § 406 prohibits transactions between a qualified plan and
tuarties in interest. LR.C. § 4975(c) contains the corresponding provi-
\mps of the Internal Revenue Code. For purposes of the Code, a party
i interest 1s referred to as a disqualified person.

14.1.1  Party in Interest

Nparty in interest is:

I. A plan participant
2. The plan sponsor
i‘ An employer contributing to the plan
- Any brother, sister, parent, or child of any of the above

14.1.2  Prohibited Transaction Examples

Ohib; L.
'ed transactions include (but are not limited to):

- A
Purchase or sale or exchange or leasing of an asset involving the

pla L.
" and a party in interest
ks
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2. Aloan of money or other extension of credit from the plan or tg
the plan involving a party in interest

3. A party in interest providing services to the plan

4. The plan providing services to a party in interest

5. A contribution to the plan other than in cash unless the plan is 5
profit sharing plan'

14.1.3 Universal Prohibited Transaction Exemptions

Certain transactions that would otherwise be prohibited have been
granted universal or class exemptions. This means that any transaction
which falls within the scope of the exemption can use the exemption.
The most important such exemption is a loan to a plan participant.
This is described in depth in Section 14.1.7.

Here is a partial list of prohibited transaction class exemptions that
could affect professionals:

Life insurance sales® by a party in interest

o . I 3
Sale of securities by a stockbroker who is a party in interest
. Investment in’* sponsoring employer’s debt instruments

. Purchase or sale of a life insurance policy between a participant
and the plan®

oW —

14.1.4 Individual Prohibited Transaction Exemptions .
Individual plans can request a separate exemption from the Depart - ’
ment of Labor (DOL). Thousands of these have been requested

granted. Typical ones are:

1. A sale of an asset to or from the plan
2. A loan to or from the employer

'PWBP Opinion Letter, March 8, 1985.
?PT Exemption 77-9.

*PT Exemption 75-1.

“PT Exemption 85-68.

*PT Exemptions 77-7 and 77-9.
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3. A lease of property between the plan and a party in interest
4. A joint venture with a party in interest

In granting these exemptions, the DOL typically requires that:

. The terms be reasonable
2. More than sufficient collateral be provided

3. An independent third party (typically a bank) monitor the trans-
action

4. Property is independently appraised
5. No more than 25% of plan assets be involved
6. The transaction benefit plan participants

14.1.5 Plan Loans to a Party in Interest

In general, a loan to a party in interest is a prohibited transaction.®
Such a transaction must be corrected as soon as it is discovered and a
;)cnz{lty of 5% of the interest on the transaction must be paid to the
IRS." A Form 5330 must be completed and filed with the IRS describ-
'ng the transaction. Within 90 days after notice is received to correct
the transaction, it must be corrected or a penalty of 100% of the
interest must be paid to the IRS. Penalties are paid by the disqualified
Person involved in the transaction and are not tax deductible.?

14.1.6 Plan Loans to a Third Party

Lo: . .. . ;
ju(:?s from a qualified plan to a disinterested third party are treated i

. t’ke any other plan investment. There must be adequate collateral.
. €rms of the loan must be reasonable as to repayment period and

inter i i
ceny ¢St charged. The loan must not be a disproportionately large per-
8¢ of the trust assets.’ |

‘ra
JRC §4975(C),

1
g f T30,

‘E.- -8 4975(a) ang 4975(b).
(axixc.
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14.1.7 Loans to Plan Participants

Loans are permitted to plan participants as an exception to the pro-
hibited transaction rules.'” However, there are limits to the amount
loaned to a participant without having adverse tax consequences.
Tax-free loans are limited to the greater of $10,000 or the lesser of
$50,000 or 50% of the present value of the vested agcrged benefit,
The exemption does not cover owner-employees, WthhA include, for
this purpose, shareholder-employees (l)lf an.S <.:0r.p0.rat10n. 10% or
greater partners and sole proprietors.'’ This limit is for all plans
sponsored by the same employer (or controlled group) under whlch.a
participant is covered. In other words, you get only one tax-free maxi-
mum loan limit even though you may be covered under more than
one plan sponsored by the same employer. .

The maximum payback period for a nontaxable loan 1s over.ﬁve
years. with principal and interest being amortized rat'abl.y and paid at
least quarterly. If the loan is for purchase or substantial improvement
to the participant’s residence, the loan can be fo.r more than five
years, with principal and interest segments amortized ratably over
the term of the loan.

If vou had already borrowed more than the limit before August 13,
1982'. there is no taxation as long as you repay the loan under the ter.ms
of the loan as of August 13, 1982. Any change in the terms makes 1t'a
new loan subject to the new limits. Any new loan before the old one 1§
repaid is added to the old loan to determine whether you exceed the
limits. o

You can have a series of loans, the total of which is less thafl the
dollar limit with no taxation on the loans. Could you have a series of
consecutive five-year loans, the last payment of which is in 10 yc,afg
and the combined total of which is less than the dollar limit? TRA 8f~
ended this possibility.'2 The $50,000 limit is reduced by the excess 0+

1. The participant’s highest outstanding loan balance during the
preceding 12-month period, or

2. The outstanding loan balance on the date of the new loan. .

10 R.C. §§ 72(a) and 4975(d); ERISA § 408(d); TEFRA § 236.

"LR.C. § 4975(d).

71.R.C. § T2(DX2XA).
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What happens if you exceed the limits? The amount in excess of the
dollar amount loan limits is treated as a taxable distribution. If the loan
extends for more than five years (unless it is a home loan), the entire
loan is taxable.'? You must pay ordinary income tax on an excess tax-
able loan, and you still owe the money back to the plan. If the excess
loan is taken prior to your age 591/2, you also owe an extra 10% penalty
tax because it is deemed to be a distribution prior to age 59!/2.'

When you repay the excess loan, it is treated as a nondeductible
employee contribution. This means you have basis in the payback and
will pay no taxes on it when it is distributed to you or your beneficiary
as a retirement, disability, death, or severance benefit. Also, you can
borrow your basis created by the payback of the prior excess loan from
the plan tax free in addition to the $50,000 limit.'

(@) LOANS MUST BE REASONABLE

Loans to plan participants still must be reasonable in amount and
terms. If plan assets are treated as if they are personal assets of the
participant or if the plan turns out to be primarily for the purpose of
loaning money to key employees, the plan may be disqualified.

(b) TAX TREATMENT OF INTEREST

Interest paid by a participant on a plan loan is treated as consumer
interest and is not tax-deductible, unless the loan is used for a valid
business purpose or is secured by a qualified residence mortgage on
the participant’s residence.'®

Participants who are key employees cannot tax deduct interest on
any loans made after 12/31/86. Loans made prior to 1/1/87 secured
by qualified residence mortgages or used for a valid business purpose
are tax-deductible.!” Interest on any other pre-1987 loan to a key
tmployee is not tax-deductible.'®

JIR.C.§ 72(pX1X2).
5 TRC.§ 72(m).
NTrcas, Reg.§ 1.4.
o "R.C.§ 163(d)1); LR.C. § 163dX3); LR.C. § 163(h).
o RC.§72(pX3); § 1134(c) of TRA '86.
LR.C.§ 163u).

li
!
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14.2 FIDUCIARY RESPONSIBILITY

Anyone having any direct or indirect control over plan assets. is
deemed to be a fiduciary. Qualified plan fiduciaries are charged with
the highest degree of responsibility in protecting and increasing plan
assets. Fiduciaries include, but are not limited to the following

parties:

. Plan trustees
. Plan sponsor
. Plan administrator

O S

. Plan asset custodian

. Plan service providers

Anyone who exercises discretionary authority over administra-
tion or managing the plan or disposition of its assets

7. Anyone who renders advice for a fee or other direct or indirect
compensation'®

N W

There are several court cases that have found fiduciaries guilty of
malfeasance and personally liable to the plan,®® resulting in court
enforced repayment to the plan for investment losses.

14.2.1 Role of the Trustee

The trustee holds all plan assets in its name and usually is rcSp(?nsible
for all plan investment decisions. In some cases, the trustee hires an
investment adviser. Sometimes the plan sponsor hires a trustee to hold
title to assets and keep asset records, and an investment adviselj to
choose the investments. Another arrangement is that the trustee hires
a bank to act as custodian and hold the assets, and also hires a8
investment adviser to determine plan investments.

"LR.C. § 4975(eX3). . penn 587
2 See, for example, Leigh & Dusek v. Engle, 727 F.2d 113 (Tth Cir. 1984); Eaves v. 4
F.2d 453 (10th Cir. 1978); Marshall v. Kelly, 465 F. Supp. 341 (D.C. Okla. 1978).
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How do you decide who the trustee should be and who should make
investment decisions? Circumstances have a lot to do with this. For
most large professional firms with many partners or owners, record
keeping and investment selection would be very cumbersome if the
trustees were appointed from among the owners. So there is an imme-
diate given that a corporate (bank) trustee will be appointed to hold
title to all plan assets and keep asset records. (An exception may be a
partnership of corporations, where each partner may be trustee of his
or her own plan.)

Where the professional organization is small, with only a few own-
ers or one owner, the owners usually act as trustee for the plan. The
reason for this involves a psychological and a cost factor. The psycho-
logical factor in larger professional groups is that they are more institu-
tional; they feel comfortable having an outside party be the trustee.
This also avoids internal complaints or politics practiced against any
co-owners. The trustee fee is split among many owners (or disappears
into overhead) and is more acceptable than to a small group.

On the other hand, smaller groups tend to have a much more inde-
pendent, entrepreneurial approach to life and prefer to invest their
own money rather than watch someone else do it for them.

14.2.2 Investing the Funds

Once a trustee is selected, how are the plan assets invested? Where
individual account plans are involved (money purchase, profit sharing,
Section 401(k), target benefit, or a one person DBP), there is a strong
desire for each professional to direct the investment of his or her
account. This is practical because each has a separate account. Where
Ope large DBP covers more than one owner, individual investment
direction is pointless because the plan assets are treated as one com-
mon fund for deposit determination purposes and individual plan
Participants have a precalculated benefit accrual that does not change,
'egardless of the investment experience.

ane the decisions are made as to investment direction, what alter-
na_tlve investments are there? Almost any type of investment you can

think of i available. In Chapter 10 you will find more on investment
Alternatjyes,
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14.3 REPORTING AND DISCLOSURE
REQUIREMENTS

14.3.1 Form 5500

Each qualified plan must file a 5500 series form to the IRS each year.
If the plan covers 100 or fewer participants (participants include re-
tirees due or receiving benefits directly from the plan, beneficiaries
due or receiving benefits, and active plan participants), a 5500C must
be filed once every three years and a SS00R may be filed for each of
the intervening two years. If there are over 100 participants, a full
5500 form must be filed every year. Also, an audit of plan assets must
be made each year if the plan covers over 100 participants and benefi-
ciaries and assets are not held by an institution, such as a bank, that is
subject to state or federal regulations.

Separate schedules also must be filed along with the 5500 series
forms. If the plan is a DBP, a Schedule B is required. It is the actuarial
certification as to whether the plan meets the minimum funding
standards. whether deposits have been made on time, and whether the
plan assumptions are reasonable. If the plan has purchased an in-
surance product and/or services from a party in interest, a Schedule A
must be filed, disclosing commissions and fees paid. A Schedule SSA
is filed for terminated participants entitled to a vested benefit where
distribution of the benefit is deferred. Schedule P is filed to trigger the
statute of limitations on the 5500 series form. Without filing a Sched-
ule P, issues relating to the 5500 form may be raised by the IRS at any
time in the future.

14.3.2 Penalties for Late 5500 Filing

The entire 5500 series forms, including all schedules, must be filed
within seven months of the last day of the plan year. If the employef
has an extension in filing its tax return (and the employer’s taxable
year and the plan year coincide) and that extension runs past the seven

months, the 5500 filing date automatically is extended to the employef ‘
tax return extension date. Also, you can request a specific filing exted”

sion for the 5500 series forms by making a timely application on fo

d

é
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5558 requesting the extension. This is not automatic, but if granted, it
adds up to two and one-half months to the filing date.

If the form is not filed by the deadline, including extensions, there is
a $25 per-day penalty payable to the IRS by the employer. The IRS will
waive that penalty if satisfactorily extenuating circumstances exist.

Ifthe Schedule B is not filed by the due date for the 5500 series, there
is a $1000 penalty. The $25 per-day penalty is waived until it exceeds
$1000 and then the penalty is the greater of $1000 or $25 per day.

14.3.3 Summary Annual Report

A summary annual report (SAR) must be posted in a conspicuous
place or distributed to all plan participants within nine months after
the close of the plan year, or, in the case of a welfare plan which uses
group insurance arrangements, within nine months of the close of the
fiscal year of the trust or other entity which files the annual report. If a
plan participant requests an SAR or information about his or her
benefit account, this must be provided within 30 days after the request
tunless the failure results from matters beyond the plan administra-
tor’s control). Failure to provide the information is subject to a $100
per-day penalty, payable by the plan administrator to the participant.

14.3.4 PBGC-1

This is the annual report and annual per participant premium pay-
ment reporting form to the Pension Benefit Guaranty Corporation
(currently the premium is $8.50 per participant per year). It applies to
professional service organizations only if there are over 25 partici-
Pants. For plans covering fewer than 500 participants, Form PBGC-1
Is due_ within seven months after the end of the plan year. For plans
Covering 500 but fewer than 10,000 participants, effective with plan
?ears l?eginning in 1986 the due date is the end of the second month
0“.0W1ng the close of the plan year. If the form and payment are late,
f:vf; Interest char'gc? will be imposed on the amount of the head tax that
Dr:r:li.ue. In addition, a late-paymeqt penalty charge is assessed on any
iy lum payment due, but not gald, by the last day payment is per-

ted. The penalty for late premium payments is the greater of 5% of
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Plaintiff * CIRCUIT COURT
V. *  FOR
THE STUART HACK CO., * BALTIMORE CITY a0 3
t al. \
et al ) cL19M
Defendants Case No. 88102069 /CL&93
*
* * * * * * * * * * * *
. DEFENDANTS’ REPLY TO PLAINTIFF’S RESPONSE

AND OPPOSITION TO DEFENDANTS’ MOTION FOR
PARTIAL. SUMMARY JUDGMENT AS TO PLAINTIFF’'S DAMAGES

Defendants, Stuart Hack and The Stuart Hack
Company, by their attorneys, Janet M. Truhe and Ward,
Janofsky & Truhe, P.A., file the following Reply to
Plaintiff’s Response and Opposition to Defendants’ Motion
for Partial Summary Judgment as to Plaintiff’s Damages.

Although the Plaintiff’s Opposition purports to be

. a response to Defendants’ recent Motion, it is for the most

part a personal and often times intemperate attack on
defense counsel, that hardly addresses the issues raised in
Defendants’ Motion. Defendants have filed a motion for
partial summary judgment as to certain categories of
Plaintiff’s damages which they believe may not be recovered
in this case as a matter of law. Rather than respond to the
merits of Defendants’ arguments, however, Plaintiff

essentially argues the basic liability issue in this case,

SHOFER.REP
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i.e., whether Stuart Hack in August of 1984 should have
advised Shofer about potential tax consequences which might

occur if Plaintiff borrowed money from his pension. See,

e.g., Plaintiff’s Opposition at p. 5 ("The facts illustrate
Mr. Hack’s advice was given with the kind of reckless
abandon characteristic of gross negligence, hardly an
ordinary professional mistake. . . .").' To the extent
Plaintiff does address specific damage categories in his
Opposition, he continues to argue entitlement to recovery of

damages which have already been dismissed from this case.?

1 See also Exhibit 2 (attached to Plaintiff’s Opposition)
which is an Affidavit of Theodore M. Rosenberg who was
retained by the Plaintiff for the limited purpose of
calculating his tax losses. In his Affidavit,

Mr. Rosenberg discusses his prior relationship with
Stuart Hack (4Y’s 5-8), presumably in an effort to
support Plaintiff’s argument that because Mr. Hack was
knowledgeable about using pensions as a tax shelter he
should have given the Plaintiff personal income tax
advice at the time of their telephone call in August of
1984. Again, all of this goes to the main liability
issue in this case, and not to the issues of whether
Plaintiff may recover tax penalties, interest and lost
earnings on personal contributions to his pension which
are the subject of Defendants’ Motion for Partial
Summary Judgment.

For example, Plaintiff continues to raise the issue of
excise taxes, (Plaintiff’s Opposition at pp. 6-7),
inability to draw a salary in the last three years
(Exhibit 1 at ¢ 8), and certain business losses (id.).
These were all previously dismissed by Judge Hollander
as either pre-empted under Shofer I (excise taxes) or
unforeseeable and to speculative under the authority of
Stone v. Chicago Title Insurance Company of Maryland,
330 Md. 329, 624 A.2d 496 (1993) (salary and business
losses) .

SHOFER.REP -2-
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Accordingly, the argument set forth in Defendants’

Motion with respect to (1) tax penalties, (2) interest owed

on unpaid taxes, and (3) lost earnings on Plaintiff’s '
personal contributions to the pension, remain unchallenged.
They also demonstrate that Defendant is clearly entitled to
summary judgment as summarized briefly below.

1. Penalties
As a result of Plaintiff’s failure to pay income

‘ taxes on monies he borrowed from the pension in 1984, 1985
and 1986, Plaintiff has been assessed federal and state
income tax penalties totaling $23,698.81. See Memorandum in
Support of Defendants’ Motion for Partial Summary Judgment
as to Plaintiff’s Damages at p. 11 and Exhibit E at pp. 2-3
(previously attached to Defendants’ Motion). As a factual
and legal matter, however, Plaintiff may not recover
"penalties" because it is undisputed that Defendants did not

. prepare the income tax returns at issue, and did not even
know that Plaintiff had borrowed money from the pension when
the returns were being prepared by Plaintiffs’ accountants
during the relevant tax years.

In his Opposition, Plaintiff does not appear to
address these arguments or otherwise discuss the issue of
why Defendants should be held legally responsible for the
penalties which have been assessed as a result of the

-~

accountants’ failure to show the loans as additional income

SHOFER.REP -3-
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on the returns. Therefore, Defendants seek summary judgment
in their favor as to this category of damage.
2. Interest

As a result of Plaintiff’s failure to pay income
taxes on loans he took from the pension in 1984, 1985 and
1986, Plaintiff has also been assessed interest on the taxes
owed of $114,609.14. See Memorandum in Support of
Defendants’ Motion for Partial Summary Judgment as to
Plaintiff’s Damages at p. 11 and Exhibit E at pp. 2-3
(previously attached to Defendants’ Motion).

With respect to "interest", Defendants are also
entitled to summary judgment on this type of damage for
several reasons. First, Plaintiff has had the use of all of

the money he should have paid in taxes, including the

interest thereon. If Defendants are required to pay the

$114,609.14 in tax interest which has been assessed, the
Plaintiff will receive a windfall. It is well settled that
a plaintiff’s recovery should be reduced by any direct
benefit that the plaintiff receives from the defendant’s

wrongful act. ee Restatement (Second) of Torts, § 920A

(1979); Levi v. Schwartz, 201 Md. 575, 95 A.2d 322

(1953) (where the defendant’s tortious act has caused damage

to plaintiff but in doing so has conferred a special benefit

upon him, the value of the benefit may be considered in h
mitigation of damages where that is equitable). 1In the
-4-
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instant case, the Plaintiff will not be damaged by having to
pay the "interest" portion of the taxes he currently owes
because he has always had the use of (and, therefore, the
interest earnings on) the money he should have paid in
taxes.

Although there is no Maryland case on point,
several courts have held that interest payments to the IRS

are not recoverable as a damage because the plaintiff has

had the use of the money he now owes in taxes. See Alpert

v. Shea Gould Climenko & Casey, 559 N.Y.S.2d 312 (A.D. 1
Dept. 1990) (interest owed to IRS on taxes as a result of
disallowed deductions not recoverable in legal malpractice
case) and cases cited therein. As the New York appellate
court in Alpert explained:

the equities militate in favor of

barring recovery of such interest rather

than allowing plaintiffs the windfall of

both having used the tax monies for

seven years and recovering all interest

thereon.

Id. at 315; see also Ackerman v. Price Waterhouse, 591

N.Y.S.2d 936, 946 (Sup. Ct. 1992) (interest paid to the IRS
is not a damage recoverable in accounting malpractice case
because it was a payment for the use of the money during the
time when the plaintiff/taxpayer was not entitled to it).

As indicated in Defendant’s Motion, the interest

portion of Plaintiff’s taxes is not recoverable, under

SHOFER.REP -5-




either a negligence or contract theory, for another reason.
Interest never would have continued to accrue on the unpaid
taxes if Plaintiff had been able to pay the additional taxes
he owed when his amended returns were filed in 1986. Any
alleged damage arising out of Plaintiff’s inability to pay
those taxes in 1986 could hardly have been foreseeable to
Mr. Hack in 1984 when he was advising Shofer about borrowing

from his pension.’ Under the authority of Stone v. Chicago

Title Insurance Company of Maryland, Defendants cannot be

held responsible for the fact that Plaintiff allegedly had
no available source of funds in 1986 when his tax debt came
due, absent any knowledge on the part of Hack about
Plaintiff’s loans from the pension during the years in
question. It is undisputed in this case that Mr. Hack did
not know the Plaintiff was borrowing any money from his
pension at the time the loans were taken and was not privy
to Plaintiff’s personal financial circumstances. Like the
defendants in Stone, Defendants in the case here are not
liable for damages resulting from the fact that Plaintiff

was a financial house of cards.

3 This is especially true considering the fact that when
Mr. Hack advised Shofer in August of 1984 that he could
borrow from his pension, Shofer was able to borrow up
to $126,600.00 without any adverse tax consequences.
This is because only loans in excess of $50,000.00
above Shofer’s personal contributions to the pension
(which were $76,600.00) were taxable as income.

-6-
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In his Opposition, Plaintiff makes no attempt to
show why the interest portion of his taxes should be
recoverable in this case. Defendants have demonstrated why
it is not as a matter of law. Therefore, they request
judgment in their favor as to this category of damage.

3. Loss of Earnings on Plaintiff’s
Personal Contributions to the Pension.

As part of the total monies Plaintiff withdrew
from his pension, $76,600.00 had originally been contributed
to the pension by Plaintiff, personally. It had been paid
into the pension with after-tax dollars and, therefore,
could be withdrawn without any adverse tax consequences. As
part of the damages being claimed, however, Shofer seeks
recovery of $1,823,018.00 which his expert calculates he
would have earned on the $76,600.00 had it remained
sheltered in the pension (tax-free) until the year 2059.

See Exhibit B (Vol. IV) at p. 79 and Exhibit F (previously
attached to Defendants’ Motion).

Defendants seek judgment in their favor as to
this category of damage for several reasons. First, the
Plaintiff has previously testified that he understood was
losing the benefit of the pension’s tax shelter when he
withdrew the $76,600.00 from it. See Exhibit B (Vol. III)

at p. 346 (previously attached to Defendants’ Motion). |

Thus, it is undisputed that Plaintiff knowingly risked the

SHOFER.REP -7-
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loss of this shelter when he withdrew the money to spend on
other things and cannot, under Maryland law, now recover it
as a damage from these Defendants.

Second, this category of damage is pension-related
and, thus, pre-empted under ERISA. Although this specific
category of damage had not been claimed at the time Shofer I
was decided, it should be dismissed on the same basis, i.e.,
pension-relatedness, that other damages were dismissed by
the Court of Appeals such as excises taxes and prohibited
transaction penalties. As the Court indicated in Shofer I,
assuming liability, Plaintiff’s damages on remand would be
limited to personal tax obligations and consequential
damages in the form of reimbursement for professional fees

incurred during Plaintiff’s tax audit. Shofer v. The Stuart

Hack Company, et al., 324 Md. 92, 105, 109-10, 595 A.2d 1078

(1991). That this type of damage is pension-related is
established by the fact that a calculation of damages in
this category directly impacts plan benefits and will
involve a consideration of ERISA law. See Memorandum in
Support of Defendants’ Motion for Partial Summary Judgment
at pp. 20-23.

Finally, as Defendants argued in their Motion for
Partial Summary Judgment, this category of damage should not

be recoverable because it could not have been reasonably

foreseen by Mr. Hack when he was rendering his advice to

SHOFER .REP -8-
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Plaintiff in August of 1984. Under the authority of Stone

v. Chicago Title Insurance Company of Maryland, knowledge

of the Plaintiff’s special circumstances is the touchstone
of foreseeability and, therefore, liability. It is
undisputed that Shofer did not even advise Hack in August of
1984 whether he was going to borrow any money from the
pension, let alone how much. Indeed, one of the other
questions Shofer asked Mr. Hack was whether he could use
plan assets as collateral for a loan. See Exhibit C
(previously attached to Defendants’ Motion). Mr. Hack did
not know what, if anything, Plaintiff was planning to do
when their August 1984 conversation concluded. Thus, there
was no way Mr. Hack could have reasonably foreseen in August
of 1984 that Plaintiff would withdraw $375,000.00 from his
pension over the course of the next three years, and risk
losing the tax shelter on his entire personal contribution
to the pension of $76,600.00.

It does not appear from Plaintiff’s Opposition
that Plaintiff has responded to any of the foregoing
arguments with respect to the loss of the tax shelter on the
$76,600.00. Moreover, Defendants have demonstrated their
entitlement to dismissal of this category of damage on the
grounds of assumption of risk, pre-emption and lack of

foreseeability as a matter of law. Therefore, summary

SHOFER.REP -9-
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judgment should be entered in favor of Defendants as to this
category of damage.

For the foregoing reasons, Defendants, Stuart Hack
and The Stuart Hack Company, respectfully renew their
request that this Court dismiss all claims for damages
arising out of penalties, interest, and loss of the
Plaintiff’s tax shelter on his personal contributions of

$76,600.00 to the pension.

Con £ 1 Tt

J&get M. Truhe

ARD, JANOFSKY & TRUHE, P.A.
Court Towers - Suite 505

210 W. Pennsylvania Avenue
Towson, Maryland 21204

(410) 321-4890

Attorneys for Defendants

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 20th day of January,
1995, copies of the foregoing Defendants’ Reply to
Plaintiff’s Response and Opposition to Defendants’ Motion
for Partial Summary Judgment as to Plaintiff’s Damages were
mailed by first class mail, postage prepaid, to John T. May,
Esquire, Deborah M. Whelihan, Esquire, Jordan Coyne &
Savits, 1030 Fifteenth Street, N.W., Suite 500, Washington,
DC 20005 and to Thomas H. Bornhorst, Esquire, 2236 Southland

Road, Baltimore, MD 21207.

-10-
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RICHARD SHOFER * IN THE 02/3/?g
Plaintiff * CIRCUIT COURT ﬁ/
V. * FOR
THE STUART HACK CO., * BALTIMORE CITY
et al.
*
Defendants Case No. 88102069/CL7993
*
* * * * * * * * * * * *
ORDER
. Defendants’ Motion for Partial Summary Judgment as

to certain categories of Plaintiff’s damages having been

considered by this Court, and counsel ving presented
— :
argument, it is this éz SV day of - '

1995,

ORDERED that Defendants’ Motion is DENIED without
prejudice as to tax penalties and interest.

It is further ORDERED that Defendants’ Motion is

' GRANTED as to Plaintiff’s claim for lost earnings on the

$76,600.00 in personal contributions which he made to his
pension. This claim is barred by assumption of the risk,
lack of foreseeability and pre-emption under the Employee
Retirement Income Security Act as that statute was

interpreted by the Court of Appeals in Shofer v. The Stuart

Hack Company, et al., 324 Md. 92, 595 A.2d 1978 (1991).

(lidnd M,

JUDGE ANDRE M. DAVIS

SHOF1315.0RD
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WARD, JANOFSKY & TRUHE, P.A.
ATTORNEYS AT LAW

COURT TOWERS
SUITE 505
210 W. PENNSYLVANIA AVENUE
TOWSON, MARYLAND 21204

(410) 321-4890
FAX (410) 321-1948
PETER D. WARD
JULIE C. JANOFSKY
JANET M. TRUHE January 31, 1995

*Also admitted in D.C.

HAND-DELIVERY

. The Honorable Andre M. Davis
Circuit Court for Baltimore City
100 North Calvert Street - Room 636
Baltimore, MD 21202

RE: Richard Shofer v. The Stuart Hack Company, et al.
Case No. 88102069/CL7993

Dear Judge Davis:
Enclosed please find a proposed Order which I believe reflects the rulings you
made on Defendants” Motion for Partial Summary Judgment at the hearing yesterday. Copies

of the enclosed Order have been sent via facsimile this afternoon to all counsel in this case.

‘ If you have any questions or would like any revisions made to the Order,
please let me know.

Respectfully,
)l
Janet M. Truhe
IMT/jek
Enclosure

cc: Thomas H. Bornhorst, Esquire
John T. May, Esquire

DAVI3ISLTR
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RICHARD SHOFER * IN THE
Plaintiff * CIRCUIT COURT
V. * FOR
THE STUART HACK CO., et aL * BALTIMORE CITY
Defendants *

* * * * * * Case No. 88102069 / CL 79993
THE STEWART HACK CO., et al.,

* Judge Andre M. Davis
Third-Party Plaintiff
*
v.
*
GRABUSH, NEWMAN & CO., P.A.
*
Third Party Defendant
* * * * * * * * * * *

CONSENT MOTION FOR REVISION OF PRIOR ORDER

Plaintiff, by counsel, and with consent of all parties, respectfully
requests that the Court's Order dated January 31, 1995 be revised, for cause stating:

1. The revision sought by the Plaintiff would add the underlined
language, stated below in parenthesis, to the end of the following sentence (see
Exhibit A.attached hereto): "It is further ORDERED that Defendant's Motion is

GRANTED as to Plaintiff's claim for lost earnings on the $76,600.00 in personal

contributions which he made to his pension." (, and in regard to other lost sheltered

earnings on distributions used to extinguish Plaintiff's pension loans.)

2. The issue involving other distributions was raised at the hearing

by way of facts in exhibits, e.g. Affidavit of Plaintiff, Richard Shofer, and by




Plaintiff's counsel directly who asked the Court if the ruling on the $76,600.
encompassed the area of other distributions necessary to extinguish the bad loans
themselves (which was also the purpose of Plaintiff's reclassification treatment of his
personal pension contributions of $76,600).

3. At the hearing the Court agreed that Plaintiff's claims for such
further distributions were also precluded by its ruling.

4, That Plaintiff seeks a clear opportunity to include the
subject-matter of losses occasioned by such distributions in the anticipated
interlocutory appellate review of Plaintiff's damages.

5. That, while the issue of such distributions was not raised
directly by the Defendant's Motion for Partial Summary Judgment, the Defendants
cannot be prejudiced under the circumstances where the Court has ruled in favor of the
Defendants on the issue and Plaintiff concedes that further argument on point would
not have presented a new perspective on this issue to the Court.

6. A proposed Order is attached hereto for consideration of the
Court.

7. That the Memorandum and Order requested by the Court
regarding final judgments to enable interlocutory appeal of damage issues has been

drafted in anticipation of the Court's approval of the instant motion.

WHEREFORE, Plaintiff requests that the Court grant revision of its

prior Order of January 31, 1995.




Respectfully submitted,

o L5

. Thomas H. Bornhorst
l/ 2236 Southland Rd.
Baltimore, MD 21207
(410) 298-2265
ey for Plaintiff

ST Tl CHES

Janet M. Truhe
ARD, JANOFSKY & TRUHE, P.A.
¥ Court Towers, Suite 505
210 W. Pennsylvania Ave.
Towson, MD 21204
(410) 321-4890
Attornep) for Defendant

/ Ui A«»Q@Z>

John Tremain May

JORDAN, COYNE & SAVITS, P.A.
1030 15th St., N.W., Suite 500
Washington, DC 20005

(202) 371-1800

Attorney for Third- Party Defendant

3
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RICHARD SHOFER L IN THE ~>2/ 3/94
Plaintiff » CIRCUIT COURT W/
vV. * FOR
THE STUART HACK CO., * BALTIMORE CITY
et al.
®
Defendants Cage No. 88102069/CL7993
E 4
* * [ ] 0 » * * * * L ] | J *
ORDER
’ Defandants’ Motion for Partial Summary Judgment as

to cartain categories of Plaintiff’'s damages having been

considered by this Court, and counsel ving prasented

-
argument, it is this gglsvﬁ;day of - R

1995,

ORDERED that Defendants’ Motion is DENIED without
prejudice ag to tax penalties and interest,

Yt is further ORDERED that Defendants’ Motion is
GRANTED as to Plaintiff’g claim for logt earnings on the
. $76,600.00 in personal contributions which he made to hig
pensgion. This clalm is barred by assumption of the risk,
lack of foreseeabllity and pre-emption under the Employee

Retirament Income Security Act as that statute was

interpreted by the Court of Appeals in Shofer v. The Stuart

Hack . t al., 324 Md. 92, 595 A.2d 1978 (1991).
I 4 SRR SN S
5 l ANDRE M. DAVIS '
- 9% o " JUBGE
T ’ THE JUDGE'S SIGNATURE APPEARS !

e ON THE ORIGINAL DOCUMENT i
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Thomas H. Bornhorst
Attomcy at Law . .
2236 Southland Rd., Baltimore, Md. 21207 A 2 AN S Nt el B

(410) 298-2265
State and Federal Trial Practice Maryland, District of Columbia

February 22, 1995 Hand delivered by counsel

The Honorable Andre M. Davis, Judge
Circuit Court for Baltimore City

111 N. Calvert St., Room 636
Baltimore, MD 21202

ATTN: Carrie A. Howie

Re: Shofer v, Stuart Hack Co. et. al. v. Grabush Newman
Case No. 88102069/CL79993

Dear Ms Howie;

In accordance with the instructions of Judge Davis, and with approval of all
counsel, a Memorandum and Order is enclosed for entry of final judgment on prior orders of
Judge Ward, Judge Hollander, and Judge Davis to allow for interlocutory appeal of damage
issues in this case.

As we discussed yesterday by phone, a preliminary issue is also raised by the
enclosed Consent Motion for Revision of Judge Davis' Order of January 31, 1995. This motion
seeks to clarify the Plaintiff's right to argue on appeal in favor of the loss of sheltered earnings on
pension distributions used to extinguish Plaintiff's loans. The Memorandum and Order has been
prepared in anticipation of Judge Davis' approval of this preliminary matter.

Thank you for your kind attention to these matters.

SincerZ, ( é‘ﬂ/m\(

Thomas H. Bornhorst
Counsel for Plaintiff

cc: Janet M. Truhe, Esq. John May, Esq.
WARD, JANOFSKY & TRUHE Deborah M. Whelihan, Esq.
Suite 505, Court Towers JORDAN, COYNE & SAVITS
210 W. Pennsylvania Ave. Suite 500
Towson, MD 21204 1030 15th St.,, NW
Washington, DC 20005
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RICHARD SHOFER * IN THE
Plaintiff * CIRCUIT COURT
V. * FOR -
THE STUART HACK CO.,, et al. * BALTIMORE CITY
Defendants *

* * * * * * Case No. 88102069 / C1. 79993

THE STEWART HACK CO,, et al.,
* Judge Andre M. Davis
Third-Party Plaintiff

.
*
GRABUSH, NEWMAN & CO., P.A.
*
Third Party Defendant
* * * * * * * * * * *
RDER

Plaintiff's (Consent) Motion for revision of the January 31, 1995 Order of this
g2
Court having been considered, it is this day of February, 1995,
ORDERED that the prior ruling of this Court under Order of January 31,

1995, as to Defendants' Motion for Partial Summary Judgment regarding certain categories of

Plaintiff's damages, shall be revised as follows:

ORDERED that Defendants' Motion is DENIED without prejudice as to tax
penalties and interest.

It is further ORDERED that Defendants' Motion is GRANTED as to
Plaintiff's claim for lost earnings on the $76,600.00 in personal contributions which he made
to his pension and in regard to other lost sheltered earnings on distributions used to extinguish
Plaintiff's pension loans. These claims are barred by assumption of the risk, lack of

forseeability and pre-emption under the Employee Retirement Income Security Act as that

W43



statute was interpreted by the Court of Appeals in

324 Md. 92, 595 A.2d 1978 (1991).

Shofer v. The Stuart Hack Company, et al.,

ot U Do

Andre M. Davis, Judge

MAR 6 1995
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RICHARD SHOFER * IN THE

Plaintiff * CIRCUIT COURT
V. * FOR
STUART HACK * BALTIMORE CITY
AND | *
THE STUART HACK CO. *
*
Defendants Case No. 88102069/CL7993
*
* * * * * * *
THE STUART HACK CO., et al. *
Third Party *
Plaintiff
*
v.

GRABUSH, NEWMAN & CO., P.A.

Third Party
Defendant *

* * * * * * * * * * * *

MEMORANDUM AND ORDER

The parties appeared before this Court on February
13, 1995 for a Pretrial Conference. At that time, Plaintiff
advised this Court that, no matter what the result of the
upcoming non-jury trial in this case (scheduled to begin on
February 27, 1995), he will appeal all of the rulings on
damages previously rendered by this Court since this case

was remanded for trial. See Shofer v. The Stuart Hack Co.,

324 Md. 92, 595 A.2d 1078 (1991) which substantially

SHOF2175.0RD
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restricted the damages the Plaintiff may recover in this
case on his state law claims for negligence and breach of

contract in view of the broad pre-emptive effect of the

Employee Retirement Income Security Act of 1974, 29 U.S.C. §

1001, et seq.. -~

Specifically, on February 17, 1993, this Court (J.
Ward) entered judgment in favor of the Defendants on their
Partial Motion to Dismiss Plaintiff’s Third Amended
Complaint for Failure to State a Claim, and held, in
accordance with the decision of the Court of Appeals in

Shofer v. The Stuart Hack Co., that Plaintiff may not

recover damages for excise taxes, prohibited transactions or
plan disqualification. This Court also dismissed
Plaintiff’s claims for punitive damages and attorney’s fees.
In addition, on July 11, 1994, this Court (J.
Hollander) entered judgment in favor of Defendants on their
Motion for Partial Summary Judgment as to Plaintiff’s
Damages, and held that Plaintiff may not recover damages
arising out of excise taxes, prohibited transactions, his
failure to follow proper procedures in borrowing from his
pension, his inability to refinance his Virgin Islands
property, lost salary and lost business profits. This Court

denied Defendants’ Motion to the extent it requested

SHOF2175.0RD
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dismissal of the Plaintiff’s Third Amended Complaint in its
entirety.’

Lastly, on January 31, 1995, this Court (J. Davis)
entered judgment in favor of the Defendants on their Motion
for Partial Summary Judgment as to Plaintiff’s claim for
loss of sheltered earnings within hisg pension account due to
reclassification of personal contributions in the amount of
$76,600.00 and subsequent distribgtions used to extinguish
Plaintiff’s pension loans.?

The Plaintiff claims, and this Court agrees, that
the viability of the ERISA-related damage claims, in
particular, will impact and dictate this Court’s evidentiary
rulings on both liability and damage issues. Therefore,
this Court, with the consent of all parties and with the
recognition that certification should be reserved for the
very infrequent case, believes that this matter involves
such a situation and that interlocutory appellate review is
necessary and appropriate at this time. Accordingly, based

- "
on the foregoing, it is this 1:3 day of

i Defendants sought dismissal of Plaintiff’s Third
Amended Complaint on the ground of pre-emption in view
of the recent Supreme Court case of Mertens v. Hewitt
Asgociates, U.s. , 113 S.Ct. 2063 (1993).

2 This Court denied Defendants’ Motion without prejudice
as to tax penalties and interest.

SHOF2175.ORD -3-
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f? , 1995 by the Circuit Court of

Baltimore City, Malyland, hereby

ORDERED, pursuant to Maryland Rule 2-602(b), there
being no just reason for delay, this Court directs the entry
of a final judgment as to its rulings contained in the Order
dated February 17, 1993, the Order dated July 11, 1994, and

the Order dated January 31, 1995 as Yeut Se&( on

FM e OLUJD\NL LA%ZMM

Andre M. Davis, Judge

MAR 6 1995
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WE
C\xxcﬁ%\@%\‘z‘éﬁi\i ¥
RICHARD SHOFER gh! \0“;;\ 9. 2 THE
Plaintiff g5t “i‘\?‘LOD\\T\S\OH CIRCUIT COURT
V. ¢ * FOR
THE STUART HACK CO., et al. *  BALTIMORE CITY
Defendants *
I No. 88102069 / CL

THE STEWART HACK CO.,, et al.,
Third-Party Plaintiff
V.

GRABUSH, NEWMAN & CO., P.A.

*

Third Party Defendant

* * * * * * * * * * *

NOTICE OF INTERLOCUTORY APPEAL

To the Clerk of the Court:

Notice is hereby given that the plaintiff, Richard Shofer, will appeal, to the Court
of Special Appeals of Maryland, the February 23, 1995 ruling of Judge Andre M. Davis pursuant
to Maryland Rule 2-602(b) entering as final judgments the rulings contained in the Orders of this

Court dated February 17, 1993, July 11, 1994, and January 31, 1995 as revised on February 23,

= ly giz_/,

Thomas H. Bornhorst
Attorney for Plaintiff
2236 Southland Rd.
Baltimore, MD 21207
(410) 298-2265

1995.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this Zoﬂ%ay of March, 1995, a copy of the aforegoing
Notice of Interlocutory appeal was mailed first class, postage prepaid, to Janet M. Truhe, Esq.,
WARD, JANOFSKY & TRUHE, 210 W. Pennsylvania Ave., Suite 505, Towson, MD 21204,
and.to John T. May, Esq. and Deborah M. Whelihan, Esq., JORDAN, COYNE, SAVITS &
LOPATA, 1030 15th St., N.W., Suite 500, Washington, DC 20005.

Thomas H. Bornhorst
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WR2L'D
RICHARD SHOFER * IN THE
(IRCUIT COURT. EOR
Plaintiff * CIRCUIT COURT BALTIMORE CITX;
v. * FOR d /C
STUART HACK ‘ * BALTIMORE CITY _—//_____L
AND *
THE STUART HACK CO. *
. | c¢-79973
Defendants Case No. 88102069/CL7993
® '
* * * * * * *
THE STUART HACK CO., et al. *
Third Party * .
Plaintiff
*
v. '
*
GRABUSH, NEWMAN & CO., P.A.
*
Third Party
Defendant *
* * * * * * * %*

. * * * *

MADAM CLERK:

NOTICE OF CROSS APPEAL

Please note an Appeal to the Court of Special
Appeals from the judgment dated February 23, 1995 in the
above-captioned case, on behalf of the Defendants, Stuart

Hack and The Stuart Hack Company.

CE;}nnx.lf /h-‘/7;:°£2e——

/ Janet M. Truhe

/ /WARD, JANOFSKY & TRUHE, P.A.
Court Towers - Suite 505
210 W. Pennsylvania Avenue
Towson, Maryland 21204
(410) 321-4890

Attorneys for Defendants

PHC( Mmemao
o fod. 3[adfas
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 2?36( day of March,

1995, copies of foregoing Notice of Cross Appeal were mailed

by first class mail, postage prepaid, to John T. May,
Esquire, Deborah M. Whelihan, Esquire, Jordan, Coyne, Savits
& Lopata, 1030 Fifteenth Street, N.W., Suite 500,
Washington, DC 20005 and to Thomas H. Bornhorst, Esquire,

2236 Southland Road, Baltimore, Maryland 21207.

et oG ke
ﬂlet M. Truhe

CROS3235.APP
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WARD, JANOFSKY & TRUHE, P.’.

ATTORNEYS AT LAW

COURT TOWERS
SUITE 505
210 W. PENNSYIVANIA AVENUE
TOWSON, MARYLAND 21204

(410) 321-4890
FAX (410) 321-1948

PETER D. WARD
JULIE C. JANOFSKY

JANET M. TRUHE*
*Also admitted in D.C.

March 23, 1995

Clerk, Circuit Court for
Baltimore City
Courthouse East
111 North Calvert Street, Room 448
Baltimore, MD 21202

Re:  Richard Shofer v. The Stuart Hack Company, et al.
Case No. 88102069/GEF993— €L ~79993

Dear Madam Clerk:
Enclosed please find a Notice of Cross Appeal which I would appreciate your
filing in the above case. Also enclosed is a check in the amount of $50.00, payable to the

Clerk of the Court of Special Appeals and a check in the amount of $60.00, payable to your
office.

Thank you very much for your assistance.

Very truly yours,

Tk

anet M. Truhe
IMT/gj
Enclosure
cc: John T. May, Esquire w/encl.
Thomas H. Bornhorst, Esquire  w/encl.
CLER3235.LET
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RICHARD SHOFER * IN THE .
w*"
Plaintiff *  CIRCUIT COURT \%“Snfggﬂ
V. * FOR
THE STUART HACK CO., et al. * BALTIMORE CITY
Defendants *

* * * * * * Case No. 88102069 / CL 79993
THE STEWART HACK CO.,, et al.,

* assigned to Judge Andre M. Davis
Third-Party Plaintiff

V.

GRABUSH, NEWMAN & CO., P.A.

Third Party Defendant
* * * * * * * * * * *
LINE / NOTICE

he Cl f the Court:

This will serve notice required under Maryland Rule 8-402 (a) (2) that the

undersigned Plaintiff's counsel, Thomas H. Bornhorst, directs his appearance not be entered

in the appeal now pending to the Court of Special Appeals of Maryland and/or to the Court

of Appeals of Maryland. Plaintiff / Appellant is proceeding pro se pending further

(oL e

Thomas H. Bornhorst, Esq.
2236 Southland Rd.
Baltimore, MD 21207
(410) 298-2265

appearance of counsel in the appeal.

<t




CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this é day of April, 1995, a copy of the
aforegoing LINE / NOTICE under Maryland Rule 8-402 (a) (2) was mailed first class,
postage prepaid, to John T. May, Esq.,and Deborah M. Whelihan, Esq., JORDAN,
COYNE, SAVITS & LOPATA, 1030 15th St., N.-W., Suite 500, Washington, DC 20005
and to Janet M. Truhe, Esq., WARD, JANOFSKY & TRUHE, 210 W. Pennsylvania Ave.,
Suite 505, Towson, MD 21204 and to Richard Shofer, 216 St. Dunstans Rd., Baltimore,

AL h—

Thomas H. Bornhorst

{
+
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Thomas H. Bornhorst Q5
Attorney at Law WR 7 -
2236 Southland Rd., Baltimore, Md. 21207 OR
’ ] R’\’ ] E_
(410) 298-2265 GIRCUT SOy
State and Federal Trial Practice Maryland, Distiiot of Columbia

April 6, 1995

Clerk of the Court
Appeals Section
Circuit Court for Baltimore City

111 N. Calvert St., Room 448
Baltimore, MD 21202 —

Re:  Shofer v. Stuart Hack Company v. Grabush Newman
Case No. 88102069/CL79993

Dear Clerk:
Please note and file the enclosed LINE / NOTICE required under Maryland Rule
8-402 (a)(2) regarding the non-appearance of counsel for Plaintiff / Appellant in the appeal now

pending in the above case.

Thank you for your kind attention to this matter.

Sincerel
~Z Aok ——

Thomas H. Bornhorst

cc: Janet M. Truhe, Esq. John May, Esq.
WARD, JANOFSKY & TRUHE Deborah M. Whelihan, Esq.
Suite 505, Court Towers JORDAN, COYNE & SAVITS
210 W. Pennsylvania Ave. Suite 500
Towson, MD 21204 1030 15th St.,, NW

Washington, DC 20005
Richard Shofer
216 St. Dunstans Rd.
Baltimore, MD 21212




v o ;
? it ® 1A o578

CSA/PHC Form No. 2 Mailed: April 6, 1995

A//) },é

5
IN THE COURT OF SPECIAL APPEALS F ' L E D
. WR 7%
RICHARD SHOFER * CIRCUIT COURT FOR
BALTIMORE CITY
vs. ‘ * PHC No. 136 y10

* September Term, 1995
STUART HACK et al.

ORDER

The Court of Special Appeals, pursuant to Maryland Rule
8-206(a) (1), orders and directs that the above captioned
appeal proceed without a Prehearing Conference.

BY THE COURT

Lo 10 e

CHIEF JUDGE
Date: April 6, 1995

cc:* Saundra E. Banks, Clerk
Circuit Court for Baltimore City
Thomas H. Bornhorst, Esquire
Janet M. Truhe, Esquire
John T. May, Esquire

*Mr./Ms. Clerk: Will you kindly place this Order with the
record in this cause (Your 88102069A/CL-79993). The date of

this Order establishes commencement of the 10 day period

under Md. Rule 8-411(b) and the 60 day period for

transmittal of the record under Md. Rule 8-412(;1.

gé&u" o . iadet

Leslie D. Gradet, Clerk
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for folder #2.
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for folder #3.
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OR/12/14/65] File not in Box
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File should be named msa_sc5458_82_152_[full case number]-####

BALTIMORE CITY CIRCUIT COURT (Civil Papers, Equity and Law) Fitch v. Delong, 1994,
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