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Richard Shofer appeals from three separate orders of the
Circuit Court for Baltimore City. The three orders, entered by
three different circuit court judges during three separate hearings
over the course of four years, dismissed individual damage claims
from Shofer’s complaint against The Stuart Hack Company (Hack Co.)
and Stuart Hack (Hack) personally. The circuit court, pursuant to
Maryland Rule 2-602 (b), certified the three orders as final
judgments so they could be directly appealed to this Court. 1In
appealing the three orders, Shofer presents the following issues
for our consideration, which have been reworded:

I. Should the Court of Appeals decision in
Shofer v. Hack Co., 324 Md. 92 (1991) be
modified on the issue of damages in light
of developing case law subsequent
thereto?
II. Did the circuit court err in entering the
three orders that 1limited Shofer’s
damages claims?
III. Did the circuit court’s orders constitute
a violation of Shofer’s right to due
process pursuant to the United States
Constitution and the Maryland Declaration
of Rights?
We choose, however, to address the dispositive procedural question
that neither party discussed in their briefs, but which we inquired
about during oral argument:
I. Did the circuit court err in certifying
for appeal three interlocutory orders

that were neither final Jjudgments nor
exceptions to the final judgment rule?

FACTS

This case is yet another stop on the never-ending litigational

odyssey otherwise known as Shofer v. Hack Co. Shofer 1is an




automobile dealer who is the sole stockholder and president of
Catalina Enterprises} Inc. (Catalina), which trades as Crown
Motors. In 1971, Catalina adopted a pension plan that qualified
under the Internal Revenue Code.

Hack is president of Hack Co., which coordinates and organizes
pension plans for businesses. Hack Co. administered Catalina’s
pension plan. Hack provided professional assistance to Catalina,
which included advice on tax issues.

A single event gave rise to Shofer’s lawsuit. 1In 1984, Shofer
asked Hack whether he could legally borrow money from the pension
fund. Hack, in a letter, answered Shofer’s question in the
affirmative. Between 1984 and 1986 Shofer proceeded to borrow
$375,000 from his pension fund. Subsequently, Shofer’s accountants
informed him that he owed taxes on the money he borrowed from the
pension fund. Shofer paid a total of $120,428.19 in both federal
and Maryland taxes and tax penalties.

After paying his taxes and tax penalties, Shofer sued Hack and
Hack Co. in the circuit court. Shofer contended that Hack, as a
pension consultant to Catalina, should have advised him about the
potential tax consequences of borrowing money from the pension
fund. After the circuit court dismissed Shofer’s claim with
prejudice, Shofer appealed to this Court. Before this Court heard
the appeal, the Court of Appeals granted certiorari. The Court of
Appeals held: (1) that the contract and tort claims based on
malpractice were not preempted by the Employee Retirement Income
Security Act of 1974 (ERISA), 29 U.S.C. §§ 1001-1461 (1988); and

(2) that the claim based on breach of duty was preempted by ERISA.
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The case was remanded to the circuit court for a trial on the
remaining damages issues.! Shofer v. Hack, 324 Md. 92 (1991).

This appeal involves three separate orders from three
different circuit court judges resulting from a series of motions
and answers filed by the parties following Shofer I.
Judge Thomas Ward’s Order

After Shofer I, Shofer filed his Third Amended Complaint in
the circuit court. Hack moved to dismiss certain damage claims
from Shofer’s complaint. Specifically, Hack sought to exclude the
damage claims arising out of excise taxes, prohibited transactions,
and possible disqualification of Shofer’s pension. On February 17,
1991 Judge Ward, in accord with Shofer I, granted Hack’s motion.
Additionally, Judge Ward dismissed Shofer’s claims for punitive
damages and attorney’s fees. In this appeal, Shofer challenges
Judge Ward’s rulings on the damages issues.
Judge Ellen Hollander’s Order

Following Judge Ward’s decision, and as discovery continued,
Shofer filed a memorandum intended to supplement a previous answer
to interrogatories. 1In the supplemental answer, Shofer revealed
that he was seeking damages for additional taxes that might flow
from a decision of the Internal Revenue Service that the loans
constituted prohibited transactions, excise taxes on prohibited
transactions, tax penalties arising out of his failure to follow
proper procedures in borrowing from his pension, damages due to his

inability to refinance his Virgin Islands property, lost salary,

! The Court of Appeals case will be referred to as Shofer I.
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and lost business profits. Hack moved for summary judgment on the
following grounds: (1) that Shofer’s damage claims were
unforeseeable, too speculative, or otherwise not recoverable; and
(2) that on the whole, the Third Amended Complaint was preempted
under Mertins v. Hewitt Assoc. _____ U.S. __, 113 S. Ct. 2063
(1993). On July 11, 1994, Judge Hollander granted partial summary
judgment for Hack and dismissed Shofer’s damage claims. Judge
Hollander did not grant summary judgment on the preemption issue.
Shofer challenges the award of partial summary judgment in this
appeal.
Judge Andre M. Davis’ Order

Following Judge Hollander’s order, Shofer filed new damage
claims for loss of sheltered earnings and losses attributable to
tax penalties and interest. Hack filed a motion to dismiss the new
damage claims. Judge Davis granted Hack’s motion to dismiss the
damage claim for loss of sheltered earnings, but denied the motion
on the tax penalties and interest. Shofer challenges the dismissal
of the damage claim for loss of sheltered earnings in this appeal.

At a pretrial conference in the <circuit court, Shofer
announced that he planned to appeal the three previous orders
regardless of the result of the upcoming non-jury trial. Pursuant
to Rule 2-602 (b), Judge Davis certified the three orders as final
judgments so Shofer could directly appeal to this Court before the
start of the trial on the merits. Subsequently, Shofer filed a

timely appeal before this Court.
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STANDARD OF REVIEW

It is this Coﬁrt’s duty to examine a circuit court’s
certification decision under Maryland Rule 2-602. See Planning Bd.
V. Mortimer, 310 Md. 639, 648 (1987). If the certification was
improper, the appeal will be dismissed. Certification under Rule
2-602 is a question of law. Accordingly, this Court will afford no
deference to the trial judge’s decision. See, Davis v. Davis, 280

Md. 119, 124-126, cert. denied, 434 U.S. 939 (1977).

DISCUSSION

Generally, Maryland appellate courts cannot exercise subject
matter jurisdiction over a case on appeal unless that case is the
product of a final judgment from a lower court. Md. Code, (1974,
1995 Repl. Vol. 1995 Supp.) § 12-301 of the Cts. & Jud. Proc. Art.?
Section 12-301 outlines this final judgment rule, which is the
foundation for appellate jurisdiction in Maryland.’? To qualify as
a final judgment, "The judgment [of the lower court] must settle

the rights of the parties, thereby concluding the cause of action.

2 Section 12-301 reads, in part:

Except as provided in § 12-302 of this
subtitle, a party may appeal from a final
judgment entered in a civil or criminal case
by a circuit court. The right of appeal
exists from a final judgment entered by a
court in the exercise of original, special,
limited, statutory jurisdiction, unless in a
particular case the right of appeal 1is
expressly denied by law. . . .

3 Unless otherwise indicated, all statutory references

throughout this opinion will be from Md. Code, (1974, 1995 Repl.

Vol. 1995 Supp.) § 1-101 et seq. of the Cts. & Jud. Proc. Art.
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« « «" Estep v. Georgetown Leather, 320 Md. 277, 282 (1990),; see
also County Comm’rs v. Schrodel, 320 Md. 202, 209 (1990) (stating
that "[o]rdinarily a Jjudgment is final, for the purposes of an
appeal under § 12-301, ‘only if it terminates the action in [the
trial] court’" (quoting Bunting v. State, 312 Md. 472, 476 (1988));
Md. Code, (1974, 1995 Repl. Vol., 1995 Supp.) § 12-101 (f) of the
Cts. & Jud. Proc. Art. (defining final judgment as "a judgment,
decree, sentence, order, determination, decision, or other action
by a court . . . from which an appeal . . . may be taken").

Generally, interlocutory orders, such as the three orders in
this case, do not qualify as appealable orders under section 12-
301.* Most interlocutory orders lack the "finality" characteristic
that section 12-301 requires. Therefore, without a final judgment
parties cannot generally appeal interlocutory orders. See Md. Rule
8-131 (d).

This is not to say that parties can never directly appeal an
interlocutory order during the course of a trial proceeding. There
are several limited exceptions to section 12-301 that provide for

the appeal of interlocutory orders. For example, section 12-303,°

4 Interlocutory is defined as, inter alia, "Provisional;

interim; temporary; not final. Something intervening between the
commencement and the end of a suit which decides some point or
matter, but is not a final decision of the whole controversy."
Black’s Law Dictionary 815 (6th ed. 1991).

5 Section 12-303 reads, in part, "A party may appeal from any
of the following interlocutory orders entered by a circuit court in
a civil case. . . ." Section 12-303 then provides a laundry list
of appealable interlocutory orders. None of these legislatively
created exceptions to the final judgment rule apply in this appeal.
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the collateral order doctrine,® and Maryland Rule 2-602" all
provide for the direct appeal of interlocutory orders.

This case concerns the appeal of three interlocutory orders

® The collateral order doctrine "treats as final and appealable
a limited class of orders which [sic] do not terminate the
litigation in the trial court." Public Service Comm’n v. Patuxant
Valley, 300 Md. 200, 206 (1984). To qualify under the collateral
order doctrine, an order must:

{(1)] conclusively determine the disputed

question, [(2)] resolve an important issue
[, (3) be] completely separate from the merits
of the action, and ([(4)] be effectively

unreviewable on appeal from a final judgment.

County Comm’rs, 320 Md. 202 at 211 (quoting Clark v. Elza, 286 Md.
208, 212 (1979)); see also Cohen v. Beneficial Indus. Loan Corp.,
337 U.S. 541, 545-547 (1949).

The collateral order doctrine is not applicable to the facts of
this case.

" Maryland Rule 2-602 reads:

(a) Generally. - Except as provided in section
(b) of this Rule, an order or other form of
decision, however designated, that adjudicates
fewer than all of the claims in an action
(whether raised by original claim,
counterclainm, crossclain, or third-party
claim), or that adjudicates 1less than an
entire claim, or that adjudicates the rights
and liabilities of fewer than all the parties
to the action:

(1) is not a final judgment;

(2) does not terminate the action as to
any of the claims or any of the parties; and

(3) is subject to revision at any time
before the entry of a judgment that
adjudicates all of the claims by and against
all of the parties.

(b) When Allowed. - If the court expressly
determines in a written order that there is no
just reason for delay, it may direct in the
order the entry of a final judgment:

(1) as to one or more but fewer than all
of the claims or parties; or amount requested
in a claim seeking money relief only.




pursuant to Rule 2-602. This rule permits trial judges to certify
an interlocutory ordér for final judgment that otherwise does not
qualify as a final judgment under section 12-301. Keen Corp. V.
Levin, 330 Md. 287, 291 (1993). The purpose of this section and
the final judgment rule is to ensure a uniform appellate process
and to prevent piecemeal appeals.® See Jolly v. State, 282 Md.
353, 356 (1978).

Rule 2-602 is not a conduit for trial judges to certify any
interlocutory order as a final judgment so as to acquire an
advisory opinion from this Court on a pressing legal issue. The
certification process is "limited to orders which, by their nature,
have a characteristic of finality. Such orders must be completely
dispositive of an entire claim or party." Snowden v. Baltimore Gas
& Electric, 300 Md. 555, 563 (1984); see also Pearlstein v.
Maryland Deposit Ins., 79 Md. App. 41, 51 (1989) (stating that
"la)n order that merely resolves an issue within a claim rather
than an entire claim may not be certified pursuant to this rule").
A trial judge should only certify orders for final judgment in
extraordinary circumstances and in an effort to prevent "sufficient
hardship or uﬁfairness." Planning Bd. v. Mortimer, 310 Md. 639,

648 (1987).

® The Maryland appellate system differs from that of the

Federal Judiciary. In the federal system, a trial judge can
certify for final judgment any interlocutory order that "involves
a controlling question of law as to which there is substantial
ground for difference of opinion" and where "an immediate appeal
from the order may materially advance the ultimate termination of
the litigation. 28 U.S.C. § 1292 (b) (1988); See generally John
A. Lynch Jr. & Richard W. Bourne, Modern Maryland Civil Procedure
§ 11.2 (1993, 1994 Supp.) (discussing trial orders reviewable on
appeal).




The first step in our analysis is to determine whether each of
the three orders dispﬁsed of an entire claim for relief or whether
they each dealt with the specific issue of damages. Shofer’s third
amended complaint outlined two causes of action -- negligence
(count I) and breach of contract (count II). The three orders,
though substantially limiting Shofer’s ability to collect money
damages, did not dispose of either of these counts. Throughout the
course of this case’s procedural marathon, the causes of action
remained the same -- negligence and breach of contract stemming
from Hack’s alleged failure to advise Shofer about potential tax
liability for borrowing money from his pension fund. Even after
the three orders, Shofer could have gone to trial and received
damages 1if the trial judge found either negligence or breach of
contract.

The three orders concerned the damage issues encompassed in
Shofer’s complaint as a whole. Judge Ward’s Order struck out
certain damages sought by Shofer, but did not exclude Shofer from
pursuing his cause of action for different types of damages. Judge
Hollander’s Order also struck out certain specific damages
requested by Shofer, but ruled the complaint, as a whole, was still
viable. Judge Davis’ Order struck the damages claim for loss of
sheltered earnings, but kept intact the damage claim for 1losses
attributable to tax penalties and interest.

Not only did the certification of the three orders not dispose
of an entire claim, it did not comply with Rule 2-602’s requirement

that there exist "no just cause for delay" with respect to hearing

an appeal. This Court examines four factors to determine whether
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"no just cause for delay" exists:

a. Whether delay of an appeal would work some

harsh impact, including economic impact, on

the litigant;

b. Whether there is a danger that the same

issues will be considered in subsequent

appeals;

c. Whether disposition of the remaining claims

might moot the need for an immediate appeal;

and

d. Whether entertaining an immediate appeal

would require the appellate court to determine

questions that are still before the trial

court.
John A. Lynch, Jr. & Richard W. Bourne, Modern Maryland Civil
Procedure § 11.2, at 808 (1993, 1994 Supp.) (citing Canterbury Rid.
Condo. v. Chesapeake Investors, Inc., 66 Md. App. 635, 651-654
(1986)).

In this case, Shofer’s case does not meet the "no just cause
for delay" burden. Our not hearing the appeal will have no
additional "harsh impact" on Shofer. The disposition of the claims
may render moot the need to address the damages issues on appeal.
Finally, not only are these issues before the circuit court, there
is a chance these very issues will be considered in a subsequent
appeal following the circuit court’s eventual decision.

Shofer’s threat to appeal the three orders "no matter what the
result of the upcoming non-jury trial" has no effect on this
Court’s decision not to accept jurisdiction of the appeal.
Appellate jurisdiction is established by "constitutional
provisions, statutory provisions, and rules; jurisdiction cannot be
conferred by consent of the parties," Pearlstein, 79 Md. App. at

48. This Court does not have jurisdiction to hear a case because

one party wishes to appeal an interlocutory order adverse to its
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position. The role of this Court is not to furnish the Maryland
Circuit Courts, or litigants before them, with advisory opinions.
Our duty upon appellate review is to answer legal questions derived
from a final judgment of a lower court.

This case illustrates the practical problem that can occur
when trial judges remove, prior to trial, damage requests from
claimants’ causes of action. Where appropriate, trial judges can
avoid this problem by presenting damage claims to the fact finder.
After a decision on liability and damages, upon proper motion, the
trial court can modify an award that is believed to be inconsistent
with Maryland law. On appeal, if this Court disagrees with the
trial judge’s decision, then we can reinstate all or part of an
award. This approach avoids the disjunctive yo-yo effect of
multiple trials and multiple appeals, and might have alleviated
some of the problems associated with this case.

This is not to say the trial judges should routinely submit
all damage claims, regardless of their validity, to the fact
finder. When appropriate, trial judges should strike invalid
claims that might tend to confuse the fact finder (in the event the
fact finder is a jury) or for which substantial evidence might need
to be introduced that otherwise would be irrelevant or prejudicial.
In those cases, however, where a reasonable possibility exists that
the claims have validity, a verdict should be obtained.

The circuit court’s certification and Shofer’s appeal in the
case sub judice were counter productive to reaching a conclusion in
the long, torturous trip of Shofer v. Hack Co. We have no choice

but to remand this case for a trial on the remaining damage items.
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In the meantime, the parties are no closer to ending this seemingly
never ending dispute than they were before the circuit court’s
certification.

For the aforegoing reasons, this Court dismisses Shofer’s
appeal.

APPEAL DISMISSED.

APPELLANT TO PAY COSTS.
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MEVS23
CASE NUMEER: 88122069

DATE: @&/@z/933
CASE INBQBUIRY TIME: 11:28

SHOFER V STUART HACK COMPANY CL73933

@3/2@/90 FLEA THIRD FARTY DEFTS RESPONSE TO THIRD FPARTY PLTFF REQUEST FOR
n3i/za/9a FRODUCTION OF DOCUMENTS FD (31)

R3/23/9@ PLEA PLTFFS RESFONSE TO MOTION TO DISMISE & AFFDT. (32)

a3/29/92 PLEA DEFDT'S REFPLY TO PLTFF’S RESFONSE TO MOTION TO DISMISS (33)
24/24/90 CAL 23:30 219W CT CONF POST PJ ROSS, D 8817

25/28/73@ PLEA PLTFF'S INTERROGATORIES AS TO DEFT. (THE STURRT HACK CO.) (34)
26/27/99 PLEA PLTFFS ANSWER TO THIRD PARTY DEFTS INTERROGATORIES FD. (35)
a6/@a7/%9@ PLEA FPLTFF RESFONSE TO THIRD PARTY DEFTS FIRST REQUEST FOR FRODUCTION
a6/27 /%30 OF DOCUMENTS (36)

a7/ez/%@ CAL F19 @3:30 561 ™MOT MOT HRD ROSS, D 8817

n7/@2/32 ORDR ORDER OF COURT THAT THE DEFTS MOTION TO DISMISSD COUNT 4 OF COM-
@av7/az/93a FLAINT IS "GRANTED" & COUNT 4 IS DISMISSED WITH LEAVE TO AMEND
av7/saz/9a FD. (ROSS, J) (37)

@a7/3a/%2 FLER THIRD PARTY PLTF'S ANSWERS TO THIRD FARTY DEFDT’S INTERROGATORIES

Q7/3a/3@ AND AFFIRMATION. (38)

@7/3@/9@ PLEA DEFDT (THE STUART HACK COMFANY) ANSWER TO FLTFF'S INTERROGA-
a7/3a/9a TORIES AND AFFIRMATION. (39)

NEXT FAGE F/N FAGE: a5
CIRCUIT COURT FOR BALTIMORE CITY DATE: @&/0z/935

MEVEE3 CASE INQUIRY TIME: 11:28

CASE NUMEER: 881@a:z069 SHOFER V STUART HACK COMPANY CL79993

g8/a1/32 PLEA PLTFFS INTERROGATORIES AS TO DEFT (STUART HACK) (4@Q)

Z28/29/732 PLEA PLTFF'S SECOND AMENDED COMFPLAINT. (41)

28/&24/9@ MOTN DEFTS. (STUART HACK CO. & STUART HACK) MOTION TO DISMISS THE
wa/24/9@ SECOND AMENDED COMFLAINT, REQUEST FOR HEARING  (4&)

@8/27/9@ MOTN PLTFFS. MOTION FOR ORDER COMRELLING DISCOVERY (43)

29/@4/90 MOTN PLTFFS MOTION FOR RECONSIDERATION WITH RESFECT TO CONTINUANCE
Q9/04/9a OF TRIAL, AFFDT AND FROFOSED ORDER FD (44)

23/25/92 PLEA DEFT. STUART HACK CO. RESFONSE TO PLTFF’S. MOTION FOR ORDER

n3/Bs /9@ COMPELLING DISCOVERY, FD. (43)

23/1@/92 TOF JUDGE WARD

293/12/9@ PLEA DEFT (STUART HACK) INTERROGATORIES FD (45A)

29/13/3@ ORDR ORDER OF COURT THAT PLTFFS MOTIONFOR ORDER COMFELLING DISCOVERY
@3/13/9@ IS "DENIED IN FART" AND "GRANTED IN PART"™ FD (WARD) (46)

23/13/9@ APFPR APFR OF ANTHONY P. PALAIGOS FOR PLTFFS (47)

@23/2@/9@ PLEA PLTFFS RESFONSE IN OFPFOSITION TO DEFTS MOTION TO DISMISS THE
a3/za/9a SECOND AMENDED COMPLAINT (48)

@3/2@/%0 PLEA DEFT. (STUART HACK CO.@ SURFLEMENTAL ANSWER TO INTERROGATORIES
NEXT FAGE F/N PAGE: Q@&




CIRCUIT COURT FOR BALTIMORE CITY
MEVS23
CASE NUMEER: 88102z069

a3/2a/9a
@a3/z@/30
@29/21/9a
29/21 /9@
a9/27/9@
la/es5/9@
1a/a5/92
1@a/@a3/30
1as29/%a
lasa3/5a
la/11/8a
las11/3@
lasi1z/9@
lasiz/9a
1@8/712/90
lasig/9@
lasi16/9@

NEXT PAGE

CIRCUIT COURT FOR BRALTIMORE CITY
MSVS23

FLER
MOTN

PLERA

FLER

MEMO

CAL

ORDR

AFFL

CASE NUMEBER:

la/16/9@
lasze /3@
las24/9@
1a/24/9@
las24/79@
lasz1/3@
las31/%8a
12/13/9@
12/719/9@
1z27&7/9@
12/27/590
12/7a27/9@
127277350
1a/721/31
1a/21/91
las21/91
1a/721/31

NEXT FAGE

cAaL

PLEA

ORDR

MEMO

MEMO

ORDR

MEMO
PLERA

DATE: @&/@2/98
CASE INQUIRY TIME: 11:28

SHOFER V STUART HACHK COMPANY CL793933

NO. 27 (49)

DEFT (STUART HACK CO) SUPFLEMENTAL ANSWER TO INTERRS #3 (49A)

THIRD PARTY DEFTS. MOTION FOR SUMMARY JUDGMENT, REGUEST FOR

HEARING, FD. (S@)

JUDGE FRIEDMAN

DEFDT'S REFLY TO FLTFF'S OPFOSITION TO DEFENDANTS' MOTION TO

DISMISS, DEFOSITION EXHIBIT LARASH #5 AND EXHIBITS. (53)

DEFDT'S AND THIRD-FARTY FLTFF'S ORFDSITION TD THIRD FARTY

DEFENANT'S MOTION FOR SUMMARY JUDGMENT AND CARBON CORY OF

TRANSCRIFT. (54)

REFLY MEMORANDUM IN SUFPORT OF MOTION FOR SUMMARY JUDGMENT

ON THIRD FARTY CLAIM. (55)

F19 11:4@ S61 MOT MOT HRD ROSS, D 8817

ORDER OF COURT THAT DEFTS (HACK) MOTION TO DISMISS IS "GRANTED"

AND THE SECOND AMENDED COMFLAINT IS DISMISSED, WITHOUT LEAVE TO

AMEND FD. (ROSS, J) (51)

NOTICE OF AFPEAL TO THE CT.OF SPECIAL AFFEALS OF MARYLAND EBEHALF
F/N

PAGE: @7

DATE: @&/@2/95
CASE INQUTIRY TIME: 11:28

881ac63 SHOFER V STURRT HACK COMFANY CL79993

FLAINTIFF,FROM THE ORDER OF OCT.1&,1393@.FD (52)

@29:3 219W CT CANC CANC CAN ADMINISTRATIVE 8800
DIRECTIVE FOR TRANSCRIFT OF THE MOTIONS HEARING TO M'S TAGGART,
COURT REFPORTER, DTD. OCT. 1994, FM. THOMAS A. BOWDEN, ESQ.,
FD. (5€)

ORDER TO FROCEED WITHOUT A PREHEARING CONFERENCE /S/ J.
COURT OF SFPECIAL ARFEALS, FD. (57).
STENO. TEST., DTD. OCT. 12, 135@, PGS.
RITA M.E. TAGGART, FD. (S57AR)
ORIGINAL PAFERS FORWARDED TO THE COURT OF SPECIAL APPEALS VIA
CERTIFIED MAIL #F 724 Bz23 z@@, FD.
ORDER OF COURT DATED 12-27-3@ FROM COURT OF SPECIAL AFFEALS THAT
AFFPELLANT?S MOTION IS "GRANTED"/S/LESLIE D. GRADET, CLERK (S5&8)
ORIGINAL FAFERS RETURNED FROM THE COURT OF SPECIAL ARREALS.
2/4/91, APPELLEE'S MOTION TO CORRECT AND SUFFLEMENT RECORD,
& ORDER, DTD. 2/35/91, GRANTED AND THIS ORDER SHALL CONSTITURE THE
AMENNDMENT OF THE DOCKET ENTRIES TO REFLECT THE TRANSCRIRT OF

23,
KARWACKI,

1-33,

COURT REPORTER,

P/N FAGE: &8




CIRCUIT COURT FOR BRLTIMORE CITY
Msv523
CASE NUMBER: 881oz269

1es21/31
lasz1/91
lasz21/91
1a/21/91
lasz21/91
lasz1/91
lasz1/51
las21/91
lasz1/51
1a/721/51
las21/91
l1as21/91
lasz1/91
1a/21/91
la/z21/31
1a/21/91
1a/21/91

NEXT PAGE

CIRCUIT COURT FOR BALTIMORE CITY
MEVEe3

ORDR

ORDR

ORDR

CASE NUMBER:

1a/s/21/91
lase1/31
las21/791
1a/21/91
lasz1/91
a3/@%/92
v3/25/32
R4 /06732
_a5/2a8/9e
RS /2@/92
as/z/92
asS/2/92
Re&/24/92
a6 /24 /9
BE/24/92
we/24/92
e /24792

1SSU
AFFR

FLER
FLEA
MOTN
ARFR

ORDR
DRDR

NEXT PAGE

DATE: @&/1a2/93
CASE INDBUIRY TIME: 11:28

SHOFER V STUART HACK COMFANY CL79993

FROCEEDINGS OF JULY &, 1990. IT IS FURTHER ORDERED THAT THE
RECORD IS SUPPLEMENTED TO INCLUDE THE TRANSCRIFT OF FROCEEDINGS
OF JULY &, 199@, /S/ BARRITY, J., FD. (59).

2/26/91, WRIT OF CERTIORARI, COURT OF AFFEALS OF MARYLAND,
DTD. &/26/91, /S/ ALEXANDER L. CUMMINGS, CLERK, & ORDER,
2/26/91, ORDERED THAT COUNSEL SHALL FILE BRIEFS AND FRINTED
EXTRACT IN ACCORDANCE WITH RULES 8-S5@1 AND 8-5@2, AFFELLEE'S
BRIED TO EE FILED ON OR BEFORE MARCH 11, 1991, /S/ ROBERT C.
MURPHY, CHIEF JUDGE, FILED, (&6@).
OFINION BY RODOWSKY, DATED SEFRT.
MARYLAND, FD. (&1).
MANDATE: COURT OF AFFEALS OF MARYLAND:
AFFEAL FROM THE CIRCUIT COURT FOR BALTIMORE CITY FURSUANT TO
CERTIORARI TO COURT OF SPECIAL APFEALS.

17, 1391, COURT OF APPEALS OF

MARCH 7, 13991: NOTICE OF AMITTED FAGES IN JOINT RECORD EXTRACT

FILED.

SEFT. 17, 1931: JUDGMENT OF THE CIRCUIT COURT FOR BALTIMORE CITY
P/N FAGE: @3

DATE: @&/@2/935
CASE INQGUTIRY TIME: 11:28

a8l1eazees SHOFER V STUART HACK COMFANY CL793993

AFFIRMED IN PART AND VACATED IN PART. CASE REMANDED TO THAT
COURT FOR FURTHER FPROCEEDINGS, CONSISTENT WITH THIS OFINION, ON
COMPLAINT. COSTS TO BE FAIF ONE-HALF BY THE PETITIONER AND ONE-
HALF BY THE RESFONDENTS.

OFINION RBRY RODOWSKY, J., FILED, (&2).

NOTICE STRIKING J.J. HKENNY AND ENTER ALLAN F. HILLMAN AND MARK T.
HOLTSCHNEIDER AS ATTY FOR THIRD PARTY DEFT FD. (63)

THIRD FARTY DEFT GARBUSH NEWMAN & CO. DISCOVERY NOTICE FD.
REQUEST FOR HEARING (63)

MOTION TO STRIKE THE APPEARANCE OF SEMMES, BROWEN AND SEMMES
AND ENTER THE AFPEARANCE OF JANET M. TRUHE AND BERNSTEIN,
SAKELLARIS AND WARD FOR DEFDTS. (£5-A)

WITHDRAWAL OF AFP. OF LINDA M. SCHUETH AND JOHMN J.
SEL FOR 3RD PARTY DEFT FILED. (&6)

HEARING HELD BEFORE THE HON. ROBERT H. HAMMERMAN IN OFEN COURT
MOTION FOR SUMMARY JUDGMENT FILED BY 3RD PARTY DEFT (GRARUSH
NEWMAN & CO F.A.) WAS HEARD AND "DENIED". (HAMMERMAN, J) (&£7)

(64)

RYAN AS COUN-

F/N PAGE: Q1@




CIRCUIT COURT FOR BALTIMORE CITY
MSvVEz3
CASE NUMBER: 88102z069

a3/@1 /92
a3/a1/3&
Rr3/23/92
_x9/23/92
1z271@/32
1271@/92
12/715/92
12/15/92
127317982
Q1/05/93
RA1/25/93
A1/85/393
@l1/25/93
v1/25/793
az/18/93
wz/17/933
az/17/7933

NEXT PAGE

CIRCUIT COURT FOR BALTIMORE CITY
MEVEZ3
CASE NUMBER: 881@ac@69

Re/17/793
d2/17/793
Re/17/793
w2/17/93
be/17/93
03/@3/93
AE/23/93
Q4/@1/93
R4/21/93
R4/@1/93
Q4/02/33
R4/@7/93
D4/@7/93
R4/@3/33
a7/13/93
a7/2@0/93
Ra7/2a/93

NEXT PARGE

AFFR

ARFR

FLERA
FLEA
ANSW

ORDR
MOTN

AFFR

CAL
ORDR

CAL
FLERA
MOTN

ORDR
MEMO
ORDR

cAL
FLEA
ORDR

DATE: @&/Q2/9%
CASE INQGUIRY TIME: 11:28

SHOFER V STUART HACK COMPANY CL799393

ENTER THE ARE. OF ATTY MARK A. GILDAY FOR THIRD PARTY DEFT
STRIKE A.F.HILLMAN, M. T. HOLTSCHNEIDER (£8)

ENTER THE APFP. OF ATTY (THOMAS H. EBORNHORST) AND STRIKE THE RPP.
THOMRAS A. BOWDEN, LLOYD MAILMAN AND ANTHONY FALAIGOS (69)

PLTFFS THIRD AMENDED COMRPLAINT FD. (7@)

ENTER TRIAL SCHEDULE FD. (71)

DEFT (STUART HACK) ANSWER TO PLTFFS THIRD AMENDED COMFLAINT FD.
(72)

CIVIL POSTFONEMENT "DENIED". (J. FRIEDMAN) FD. (73)

DEFTS., STUART HACK CO. AND STUARRT HACK, PARTIAL MOT. TO DISMISS
FLTFF?'S 3RD AMENDED COMPLAINT FOR FAILURE TO STATE A CLAIM, MEMO,
AND REQUEST FOR HERRING (74)

MOTION TO STRIKE THE AFRF. OF ATTY (LEE BH.
WHITNEY) FD. (73)

FPoe 1@:0@2 528 MOT MOT HRD WARD, T 8836
ORDERED THAT IN ACCORDANCE WITH THE COURT OF ARPFEALS OFINION
THE FLA MAY NOT RECOVER DAMAGES FOR EXCISE TRAXES, FROHIBITED

ZABEN & DANIEL W.

F/N FAGE: @11

DATE: @&/@2/95
CASE INBGUIRY TIME: 11:28

SHOFER V STUART HACK COMRPANY CL79393

TRANSACTIONS OR FPLAN DISQUALIFICATION UNDER COUNTS I AND II OF
THE THIRD AMENDED COMPLAINT, AND BE IT FURTHER ORDERED, THART FLAS
CLAIMS FOR FUNITIVE DAMAGES UNDER COUNTS I AND II ARE DISMISSED
AND BE IT FURTHER ORDERED THAT PLA'S REGQUEST FOR ATTYS FEES IN
FROSECUTING THE INSTANT ACTION IS DISMISSED, ETC (J,WARD) (76&)
F@3 @8:3@ 4=28W PTC PTC CANC CAN ADMINISTRATIVE 8801

CIVIL TRIAL PFPOSTRPONEMENT DENIED? (J HELLER) <(77)

MOT. FOR SFECIAL ADMISSION OF OUT-OF-STATE ATTY. UNDER RULE 14
OF THE RULES GOVERNING ADMISSION (78)

CIVIL FOSTFONEMENT "APFROVED" (JUDGE DAVIS) (79)

CASE SENT TO J., MCCURDY

ORDERED THAT JOHN TREMAIN MAY IS ADMITTED SFPECIALLY FOR THE
LIMITED PURFOSE OF APRFERARING, ETC (J,MCCURDY) (8@)
@9:30 215%W CT CONF POST PJ DAVIS, A.M.

CIVIL FOSTFONEMENT APFROVED( J BYRNES) (81)

8851

CIVIL FOSTRONEMENT "APPROVED". NEW TRIAL DATE 5-23-94. (BYRNES,
J) FD. (82)
/N FAGE: @iz




CIRCUIT COURT FOR BALTIMORE CITY
Msvs2e3
CASE NUMEER: 8812069

’e/26/93
B3/27/93
a1/24/94
/28734
a2/28/94
az/28/94
B3/10/34
B3/1@/34
@a3/1a/94
R23/16/94
R3/16/94
A3/16/94
@a3/18/94
A5/24/34
R3/24/94
B3/24/94
R3I/25/94

NEXT FAGE

CIRCUIT COURT FOR BALTIMORE CITY
MSV3z3

cAaL
CAL
CAL
MOTN

MOTN

MEMO

FLERA

PLER

ORDR

APFR

CASE NUMEER:

a3/25/94
D3/25/94
D4/13/94
R4/13/734
R4/13/34
4721794
Q4/22/34
D4/s22/94
RS/Rd4/34
RE/DE/ 34
QS/R&/94
QS /06/94
BS/06/34
RS/B6/ 34
AS5/23/94
2E/31/94
@a7/06/34

NEXT PAGE

FLEA

MOTN
CAL
CAL
CAL
FLERA

AFPR

cAL

CAL
CAL

DATE: @&/02/3%

CASE INGUIRY TIME: 11:28
SHOFER V STUART HACK COMFANY CL79993
P33 89:530 508 PTC CONF POST FPJ HELLER, ELLEN 8848
B3:30 =215W CT CONF FOST PJ BYRNES, J C 8835
@39:3@ =19W CT CONF FOST RJ EBYRNES, J C 8835
DEFTS., STUART HACK CO. AND STUART HACK, MOT. FOR SuM. JUDG. OR,

IN THE ALTERNATIVE, FPARTIAL SUM. JUDG. AS TO PLTFF'S DAMAGES,
MEMO, EXHIRITS, REQUEST FOR HEARRING AND FROFOSED ORDER FD. (83)
FLTFF AND THE PARTIES CONSENT MOTION FOR ENLARGEMENT OF TIME AND
LEAVE TO FILE PLTFF'S RESPONSE TO DEFT'S MOTION FOR SUMMARY JUuD-
GMENT (OR PARTIAL SUMMARY JUDGMENT AS TO FLTFF'S DAMAGES FD. (84)
CASE SENT TO JUDGE CAPLAN ON ENTRY 84

FLTFFS OPFDSITION TO DEFTS MOTION FOR SUMMARY JUDGMENT OR PARTIAL
SUMMARY JUDGMENT AS TO RPLTFFS DAMAGES, WITH ATTACHED EXHIRITS (895
CIVIL TRIAL POSTRONEMENT FD. (86)

ORDER DATED 3-22-%4. ORDERED, THAT THE CONSENT MOTION FOR EN-
LARGMENT OF TIME IS HERERY GRANTED THE PLTFF'S5 RESFONSE SHALL EBE
DUE ON OR BEFORE MARCH 1&, 19394. JUDGE CAFLAN (87)
ENTER THE RFPEARANCE OF ATTY JAYSON L. SPRIEGEL FOR DEFT (GRARUSH

F/N FAGE: @13

DATE: @&/02/95
CASE INQGUIRY TIME: 11:28

agiazaes SHOFER V STURRT HACK COMFANY CL79993

NEWMAN & CO)
FD. (88)
DEFTS REFLY TO FLTFFS ORFOSITION TO DEFTS MOTION FOR SUMMARY JUDG
MENT OR IN THE ALTERNATIVE, PARTIAL SUMMARY JUDGMENT AS TO PLTFFS
DAMAGES FD. (89)

DEFTS MOTION TO CONSOLIDATE CARSES FD. (3@&)

AND WITHDRAW THE ARF. OF MARK A.GILDAY AS COUNSEL

F15 22:3@0 3308 MOT POSTFONED J. BYRNES 8835
P33 @9:32 S@8 PTC CANC FOST FJ KAFLAN, J H H 8823
P15 12:@@ 33@ MOT CANC FOST PJ KAFLAN, J H H 88235

DEFT. /COUNTER-FPLTFF. (BLUM YUMKAS) OFFPOSITION TO MOTION TO
CONSOLIDATE CASES, FD. (9@A)

NOTICE WITHDRAWING THE APPERRANCE OF (LAURIE A. LYTE, ESQ) AND
ENTER THE AFPEARANCE OF (MARK ANTHONY KOZLOWSKI,ESG.) AS CO-
COUNSEL FOR THE DEFT./COUNTER-PLTFF., FD. (3@B)

a3:30 219W CT CT FOST FJ KAFPLAN, J H H 885

Fea 29:30 406W MOT CANC CANC CAN  ADMINISTRATIVE 88a@

Fe@ @3:15 4@6W RPTC CANC CANC CAN  ADMINISTRATIVE 8802
P/N FAGE: @14
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CASE NUMEER: 881220693

RQ7/12/94
a7/12/34
Q7/12/34
R7/12/84
A9/26/94
03/26/34
29/26/34
1@a/31/94
12716794
12/716/34
12/31/94
@1/@1/395
21/11/95
@01/11/95
Al/2@a/935
Q1/2@/95
@1/3@/95

NEXT FAGE
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MBVEE23

FLERA
DRDR

AFPR

FLEA

MOTN

MEMO

PLERA

FLERA

CAL

CASE NUMBER:

az/a3/98
d2/03/35
Bz/a3/935
Be/2e/95
B3/@6/3S
QV3/26/35
R3/@6/35
03/86/95
R3/@6/95
B3/B6/95
R3/2@/35
h3/24/95
Q4/@7 /735
Q4727735
Q4/@7/35
Q4/27 /595
Q4 /@7 /95

NEXT PFAGE
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ORDR

CLOS

FLERA
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AFFR
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DATE: A&/@2/9S
TIME: 11:28

|
|

CASE INGUTIRY l
CL79933 1
|

|

|

|

|

|

|

|

|

\

\

\

\

\

\

\

\

SHOFER V STUART HACK COMRPANY

AFFDVT OF SERVICE DATED S5-18-94 AS TO
ORDER DATED 7-11-34 DEFT'S MOTION FOR
AND IT IS FURTHER ORDERED THAT DEFT'S
SUMMARY JUDGMENT "GRANTED" (HOLLANDER J) (92)
NOTICE WITHDRAWING THE AFP. OF JAYSON L. SPIEGEL AND ENTERING THE
AFF. OF DEBORAH M. WHELIHAN AS COUNSEL FOR DEFT.,
cCo. (393)
THIRD FPARTY DEFT CERTIFICATE REGARDING DISCOVERY (34)

DEFTS? MOTION FOR PARTIAL SUMMARY JUDGMENT AS TO PLTFF'S DAMAGES,
MEMORANDUM AND RERUEST FOR HEARING (93)
LETTER PROTRACTING CASE TO JUDGE ANDRE DAVIS
HEHHHHHHHH#ES PROTRACTED TO JUDGE DAVIS ##d#HH#SHHEHHEHEHHEHEHA
FLTFF'S RESFONSE AND ORFOSITION TO DEFT'S MOTIN FOR FARTIAL
SUMMARY JUDGMENT TO FLTFF'S.

ANDREA JACKSON FD. (391)
SUMMARY JUDGMENT"DENIED"
MOTION FOR PARTIAL

STUARRT HACK

DAMAGES & REQUEST FOR HEARING (36)

DEFTSY REFPLY TO FLTFF'S RESFONSE AND OFPFOSITION TO DEFTS' MOT.
FOR FPARTIAL SUM. JUDG. AS TO PLTFF'S DAMAGES (97)
Faz 29:30 636W MOT MOT OTBS DAVIS, A.M. 8851
P/N PAGE: @15
DATE: @&6/02/935
CASE INBUIRY TIME: 11:@8

8812z269 SHOFER V STUART HACK COMPANY CL79993

DRDER OF COURT DATED 1/31/93, DENYING DEFTS MOTION WITHOUT |
FREJUDICE. DEFTS MOTION IS GRANTED AS TO PLAINTIFFS CLAIM FOR

LOST EARNINGS (DAVIS) (98)

CONSENT MOTION FOR REVISION OF FRIOR ORDER. (98A)

ORDER DATED &-23-95 DEFT'S MOTION FOR PARTIAL SUMMARY JUDGMENT
"DENIED W/0 PREJUDICE" AS TO TAX PENALTIES & INTEREST AND

"GRANTED" AS TO RLTFF'S CLAIM FOR LOST EARNINGS (DAVIS J) (39)

ORDER DARTED 2-23-95 FINAL JUDGMENT BE ENTERED AS TO THE RULINGS

CONTARINED IN THE ORDERS DATED 2-17-93, 7-11-94, 1-31-95 AS
REVISED ON 2-23-95 (DAVIS J) (12@)
NOTICE OF INTERLOCUTORY AFPEAL FD. (1@1)

NOTICE OF CROSS ARPEAL, FD. (1@&)

LINE/NOTICE OF THE AFPFREARANCE OF THOMAS H. BORNHURST, ESQ.

NOT BE ENTERED IN THE APPEAL NOW PENDING IN THE COURT OF

SFECIAL ARPFEALS OF MARYLAND AND/OR TO THE COURT OF AFFPEALS OF

MARYLAND ON BEHALD OF PLTFF. /APPELLANT, RICHARD SHOFER (1@3)
ORDER OF COURT: ORDERS AND DIRECTS THE ARPFEAL PROCEED WITHOUT A

F/N

FAGE: @16



CIRCUIT COURT FOR BALTIMORE CITY DATE: @&/@0&/9%
MevVsS23 CASE INQUIRY TIME: 11:@8

CASE NUMBER: 881@z269 SHOFER V STUART HACK COMPANY CL79933

Q4/@07/935 FREHEARING CONFERENCE/S/ WILNER (1@4)

a4/20/95 MEMO STENO. TEST., DTD 7/72/53@, PGS. 1-2@, COURT RERPORTER,
&4/2@/95 MEMO ROBERT GAVIN GDDO, FD.
26/01/95 MEMO STENO. TEST. DTD &/@1/94, PGS 1-6@, OFFICIAL COURT RERORTER,

A6/21/95 JOHN T. TROWEBRIDGE, FD.

@6/21/95 MEMO STENO. TEST. DATED 1/3@/93, PABGES 1-6@, OFFICIAL COURT REFORTER,
Re/01/33 JOHN T. TROWBRIDGE, FD.

RQe/22/95 AFFR LINE/NOTICE OF THE ARPPEARANCE OF DOUGLAS R. TAYLOR, ESG. AS ATTY.
26/02/933 FOR PLTFF/APPELLANT, FD. (1@35)

R&/05/95 MEMO ORIGINAL FPAPERS FORWARDED TO THE COURT OF SPECIAL ARPPEALS VIA
Re/R5/95 CERTIFIED MAIL #Z @11 724 14Q

CONN NAME

DEF *GRABUSH NEWMAN AND COMPANY P A IDENT N176357

S/0 BARRY BONDROFF FPRESIDENT
515 FAIRMOUNT AVENUE SUITE 4@@
BALTIMORE MD 21z04

NEXT PFAGE P/N FAGE: @17

CIRCUIT COURT FOR BALTIMORE CITY DATE: @&/22/335
Msvee3 CASE INQUTIRY TIME: 11:@8

CASE NUMBER: 881@z@69 SHOFER V STUART HACK COMFANY CL79933

DEF *BTUART HACK COMFANY IDENT Koaezs1

S/0 STUART HACK
4623 FALLS RD
BALTIMORE MD 2i1&z@9
ADS GILDAY, MARK A IDENT 91453&
NO ADDRESS EXISTS

DEF HACK, STUART IDENT Q87295
11 PEMBRERLY LANE
REISTERTOW ™MD 21136

ADS HILLMAN, ALLAN IDENT S2@254
NO ADDRESS EXISTS
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RICHARD SHOFER

DOCKET:

IN THE
CIRCUIT COURT FOR
VS. BALTIMORE CITY

Saundra E. Banks, Clerk
THE STUART HACK CO., ET AL

CERTIFICATE BY CLERK OF THE COURT, TO TRANSCRIPT OF RECORD.

State of Maryland, Baltimore City, Set.:

I, Saundra E. Banks, Clerk of the Circuit Court for Baltimore City, hereby certify that
the foregoing is a true transcript, taken from the record and proceedings of the said
Court, in the Therein entitled cause.

| further certify that all counsel of record, heretofore, have been notified to inspect
the foregoing transcript of record, prior to its transmission, and that said counsel have
had ample opportunity for such inspection.

In testimony whereof, | hereunto set my hand and affix the seal
of the Circuit Court for Baltimore City aforesaid, on this day

of April 21st 1995
Cost to be paid in the Circuit Court for Baltimore City

TRANSCRIPT OF RECORD ---- $60.00
SEAL OF OPEN COURT COST ---- $00.00
THE COURT TOTAL COST ---- $60.00

Jﬂ /w/é)\)/g (/&K

Clork of the Circuit Court or Baltilhore City
STENOGRAPHIC TESTIMONY --- YES
COURT REPORTER --- SEE NEXT PAGE
colsz EXHIBITS -—- NO
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216 St. Dunstan's Road

Baltimore, Maryland 21212 *
CIRCUIT COURT APR 11 1988
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CIRCUIT COURT FOR
v. « FOR BALTIMORE CITY
THE STUART HACK COMPANY *
4623 Falls Road BALTIM%R? IT -~
Baltimore, Maryland 21209 * , 8\0 l 2 «
Serve on: Stuart Hack 'J?' Civil Action No.
4623 Falls Road
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Defendants

COMPLAINT

Richard Shofer, plaintiff, by Lloyd S. Mailman, Thomas
A. Bowden, and Blum, Yumkas, Mailman, Gutman & Denick, P.A., sues
The Stuart Hack Company, a Maryland corporation, and Stuart Hack,

defendants, and for his cause of action states as follows:

Facts Common to All Counts

1. The Stuart Hack Company is a corporation organized
under the law of Maryland which holds itself out as professional
actuaries and consultants who provide professional advice to
trustees and beneficiaries of pension plans as to the proper use
of assets of such plans.

2, Stuart Hack is an attorney licensed to practice in

Maryland and is an employee of the Stuart Hack Company and holds




Y

himself out as a professional actuary and consultant who provides
professional advice to trustees and beneficiaries of pension
plans as to the proper use of assets of such plans.

3. Richard Shofer ("“Shofer") is the sole stockholder
and president of Catalina Enterprises, Inc. t/a Crown Motors
("catalina").

4. Catalina Enterprises, Inc. Pension Plan (the
"Plan") is a qualified pension plan established by defendants in
1971 for employees of Catalina.

5. At all relevant times, Shofer was the Plan's sole
trustee.

6. From 1971 through 1985, The Stuart Hack Company
prepared certain of the Plan's annual federal returns as well as
its statements to participants.

7. During the course of their relationship with
Catalina, Shofer, and the Plan, defendants held themselves out as
expert in the tax aspects of pension planning and frequently ren-
dered advice in this area.

8. Based on this course of dealing and on defendants'
representations as to their expertise, Shofer reasonably expected
that any possible tax consequences resulting from their advice
would be brought to his attention by defendants.

9. By December 31, 1983, Shofer had accumulated
$209,415.95 in his own voluntary account in the Plan.

10. At some time prior to August 9, 1984, Shofer

sought defendants' advice as to whether it would be advisable to
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borrow money from the Plan or to use the Plan's assets as colla-
teral for a loan.

11, Defendants responded with an opinion letter dated
August 9, 1984, stating that Shofer could borrow up to 100% of
his voluntary account and making no mention of any tax con-
sequences of such a transaction.

12. Reasonably relying on this advice, and not knowing
or suspecting that a loan advance could be taxed as income,
Shofer proceeded to borrow $200,000.00 from his voluntary account
in the Plan in 1984, $80,000.00 in 1985, and $35,000.00 in 1986.

13. Because these borrowings were in fact taxable to
Shofer as income, Shofer incurred substantial federal and state
tax liabilities as a result of these transactions.

14. Shofer has also incurred expenses for accountants,
pension consultants, and other professionals to rectify his tax
filings.

15. If he had been properly advised by defendants as
to the tax consequences of these transactions, Shofer would not
have borrowed from his voluntary account in the Plan.

16. The Stuart Hack Company continued to render
incorrect advice concerning the loan transactions as late as
December 16, 1986, when The Stuart Hack Company issued a memoran-
dum attempting to persuade Shofer's accountants that the risk of

tax liability was very low.




COUNT I
(Negligence)

17. Plaintiff incorporates paragraphs 1 through 16
in this count,

18. At all times relevant to the allegations of this
Complaint, defendants held themselves out to the public in
general, and represented themselves to Shofer in particular, as
possessing that degree of knowledge, experience, skill, and
judgment in the area of advising as to the tax consequences of
transactions involving voluntary accounts in pension funds that
was to be expected of a reasonably competent actuary and con-
sultant in such business in Maryland in 1984.

19, Defendants owed a duty of reasonable care to
Shofer to provide him with reasonably competent advice as to the
tax consequences of borrowing from his voluntary account in the
Plan.

20. Defendants breached their duty to Shofer by
advising him that he could borrow up to 100% of his voluntary
account in the Plan without incurring tax liability, when a
reasonably competent actuary and professional in this area would
have known and advised Shofer he could not legally do so.

21, As a direct and proximate result of the acts and
omissions of defendants Shofer has incurred, and will in the
future incur additional tax, interest, penalties, attorney's
fees, accountant's fees, and other expenses he would otherwise

not have incurred.




WHEREFORE, plaintiff Richard Shofer demands judgment
against defendants The Stuart Hack Company and Stuart Hack in the
amount of Two Hundred Fifty Thousand Dollars ($250,000.00) com-
pensatory damages, plus prejudgment interest; his costs in this
case, including a reasonable attorney's fee; and such other and
further relief as justice may require.

COUNT II
(Breach of contract)

22. Plaintiff incorporates paragraphs 1 through 21
in this count.

23. Shofer hired defendants to provide Shofer with
expert and reasonably competent advice as to the tax consequences
of borrowing from Shofer's voluntary account in the Plan.

24. Defendants breached that contract by, among other
things, neglecting to inform Shofer that his borrowings against
his voluntary account would cause him to incur tax and other
liabilities.

25. As a direct and proximate result of the acts and
omissions of defendants, Shofer has incurred, and will in the
future incur additional tax, interest, penalties, attorney's
fees, accountant's fees, and other expenses he would otherwise
not have incurred.

WHEREFORE plaintiff Richard Shofer demands judgment
against defendants The Stuart Hack Company and Stuart Hack in the

amount of Two Hundred Fifty Thousand Dollars ($250,000.00) com-




pensatory damages, plus prejudgment interest; his costs in this
case, including a reasonable attorney's fee; and such other and
further relief as justice may require.
COUNT III
(Breach of fiduciary duty)

26. Plaintiff incorporates paragraphs 1 through 25
in this count.

27. Defendants represented to Shofer that Shofer was
justified in reposing special trust and confidence in the exper-
tise and competence of defendants in matters relating to the tax
consequences of withdrawals from voluntary pension accounts, and
invited Shofer to enter into a special relationship.

28. Shofer relied upon the representation of defen-
dants that defendants possessed special expertise and knowledge,
and Shofer reposed special trust and confidence in defendants to
advise Shofer as to the tax consequences of borrowing from his
voluntary account in the Plan,

29. As a result of the relationship of special trust
and confidence between defendants and Shofer, as alleged herein,
defendants owed Shofer a fiduciary duty.

30. Defendants breached that duty to Shofer by
advising him he could borrow up to 100% of his voluntary account
in the Plan without incurring tax liability, when a reasonably
competent actuary and professional in this area would have
advised Shofer he could not do so.

31. As a direct and proximate result of the acts and
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omissions of defendants, as alleged herein, Shofer has incurred,
and will in the future incur additional tax, interest, penalties,
attorney's fees, accountant's fees, and other expenses he would
otherwise not have incurred.

WHEREFORE, plaintiff Richard Shofer demands judgment
against defendants The Stuart Hack Company and Stuart Hack in the
amount of Two Hundred Fifty Thousand Dollars ($250,000.00) com-
pensatory damages and Two Hundred Fifty Thousand Dollars
($250,000.00) punitive damages, plus prejudgment interest; his
costs in this case, including a reasonable attorney's fee; and

such other and further relief as justij may require.

Thomas A. Bowden

Blum, Yumkas, Mailman, Gutman &
Denick, P.A.

1200 Mercantile Bank & Trust
Bldg.

2 Hopkins Plaza

Baltimore, Maryland 21201

Attorneys for Plaintiff

PLD2:PL35.1-PL35.7 -7-




‘(ZZ TRCUTT COURT FOR EBALTIMORE CITY
SAUNDRA E. BANKS, CLERK
111 N. CALVERT 8T. - ROOM 46%
BALTIMORE , MD. 21202

WRIT OF SUMMONS CASE NUMEER 68102069 LTSGR
STATE OF MARYLAND COUNTY TO Wi1T: FRIVATE PROCESS

I THE STUART HACK COMFANY
570 STUART HACK
4623 FALLS ROAD
BALTIMORE Mb 21209

YOU ARE HERERY SUMHONED TO FILE A WRITYEN RESFONSE BY FLEADIRG OR MOTIC.-
TN THIS COURT TO THE ATTACHED COMFLAINT FILED BY

RICHARD SHOFER
216 5T. DUNSTAN'S ROAD BT IMORE MD 21242

WITHIN 30 DAYS AFTER SERVICE 0OF THIS SUMMONS UFON YOU.
“TNESS THE HONORABLE CHIEF JUDGE OF ? EIGHTH JUDICIAL CIRIUIT OF MARYLAND.

] . TR
DATE ISSUED 64-11-88 mmwmwmWMWMMWWM*““MWWWMMMWp;MWWj*

- L Efg - — )
Clerk .
Circuit Court for lalto. City \

f. PERSONAL ATTENDANCE IN COURT ON THE DAY  NAMED I35 NOT REGUIREDR

T0O THE FERSON SUMMONED:

2. FATLURE T0O FILE A RESFONSE WITHIN THE TIME ALLOUWED MAY RESULT IN A
SJUDGEMENT BY DEFAULT OR THE GRANTING GF THE RELIEF SOUGHT AGATINST vOu.

SHERIFF(5) RETURN.
FERGON SERVED oo e e e e . TIMe DATE

‘ BON BERVED oo oo oo e TIME .. ... DATE

NON EST(REASONS

FEE %o SHERIFF .

f. THIS SUMMONS 15 EFFECTIVE FOR SERVICE ONLY IF SERViou watHIN 60 Oihix
AFTER THE DATE IS ISSUED.

2. rnugy OF SERVICE SHaL SET OUT THE NAME OF THE Foroun ShiRvoi, 0ATE AND
THE FARTICULAR FLACE AND MANNER OF SERVICE.
IF SERVICE IS NOT MaADE, FLEASE STATE THE REABONS.

3. RETURKN OF SERVED OR UNSERVED FROCESS SHALL EBE MADE FROMFTLY GND IN
ACCORDANCE WITH RULE Z-126.

4. TF THIS SUMMONS IS5 SERVED BY FRIVATE FROCESS. FROCESS SERVER
SHALL FILE & SEFERATE AFFIDAVIT AS REQUIRED BY RULE 2-1281A42.




.[3 IRCUIT COURT FOR BALTIMORE CLTH
SAUNDRS B, BARKS, CLERK
714 N. CALNVERT S7. - ROOM 442
BALTIMORE, MD. 21202

WRIT OF SUMMONS CaASE NUMBER @81032069 CL?9993
EOF MARYLAND, COUNTY TO WIT: PRIVATE FROCESS
S5TUART HACK
11 FEMEBERLY LAND
RETSTERTOW MD 21136

TOU ARE HERERY SUMMONED TO FILE & WRITTEN RESFONSE BY PLEADING OR MOTION
THIS COURT 7O THE ATTACHED COMFLAINT FILED BY

RICHARD SHOFER
294 8T. DUNBTAN'S ROAD BalLTIMORE MD 2121

WITHIN 30 DAYS AFTER SERVICE OF THIS SUMMONS UFON YOU.
‘T’N[‘;S THE HONORABLE CHIEF JUDGE OF THE EIGHTH JUDICIAL CIRCUIT OF HMARYLAND.

BATE TSS5UED 04-11-88

—_CLERK

TO THE PERSON SUMMONED: C Clery 7= g
ircuit Court for ralto, c1 s

{. PERSONAL ATTENDANCE IN COURT ON THE DAY NAMED 1§ NUT REQUIRE ;::;

2. FATLURE TO FILE & RESPONSE WITHIN THE TIME ALLOWED MAY RESULT IN
JUDGEMENT BY DEFAULT OR THE GRANTING OF THE RELIEF SJ0UGHT AGATNGT YHUA

SHERIFF(5) RETURN.
FERGON BERVED L oo oo e e e e s s s s TNk . BRTE L

NUON ESTIREABONY vt e s e s e i e e e e e e s i i 1

FEE %o ‘ BHE R LFF e et e e et s s

o THIS SUMMONS i crrocTIVE FOR soevicn doed TF BERVED WITHIN &0 DAYS
AFTER THE DATE IS ISSUED.

2. PROOF OF SEARVICE sSHaLL SET OUT THE NAME ur ime co s pian sorvidl, Do sl
THE FARTICULAR FLACE AND MANNER OF SERVICE. _
IF SERVICE IS NOT MADE, FLEALBE STATE THE REASONS.

. RETURN OF SERVED OR UNSERVED FROCESS SHALL BE MADE FROMFTLY AND IN
ACCORDANCE WITH RULE 2-126.

4. IF THIS SUMMONS IS SERVED &Y FRIVATE PROCESS. PRULL”" SERVER
SHaLL FILE & SEPERATE AFFIDAVIT A5 REGUIRED BY RULE 2-12460Rm).
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RICHARD SHOFER * IN THE " MAY 9
Plaintiff * CIRCUIT COURT  ClRcuIT COURT FOR
v. . FOR BALTIMORE CITy,
THE STUART HACK COMPANY, et al. * BALTIMORE CITY
Defendants * Civil Action No. 88102069/
CL79993

* % % % k *x %k k %k %k kx k k *x %k k %k k kx k k k k k k k k k * * *x *x *

AFFIDAVIT OF SERVICE

I, Thomas A. Bowden, attorney for plaintiff, certify

that on April 22, 1988, pursuant to Rule 2-121(a), I mailed a
copy of the Summons and Complaint in this case by certified mail,
return receipt requested, show to whom, date, address of delivery
to:

Mr. Stuart Hack

11 Pemberly Lane

Reisterstown, Maryland 21136

The Stuart Hack Company

S/0 Stuart Hack

4623 Falls Road

Baltimore, Maryland 21209
These documents were received by the defendant on April 30 and

25, respectively, as evidenced by the attached original return

receipts (Exhibit 1).
I solemnly affirm under the penalties of perjury and

upon personal knowledge that the contents of the foregoing paper

are true. C———-__f_’//

Thomas A. Bowden .~

Blum, Yumkas, Mailman, Gutman &
Denick, P.A.

1200 Mercantile Bank & Trust
Bldg.

2 Hopkins Plaza

Baltimore, Maryland 21201

(301) 385-4000

15PLD3:PL18.1
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. SENDER: Compiete items 1 and 2 when additional services are desired, and complete items 3 and 4.

Put your address in the “RETURN TO" space on the reverse side. Failure to do this will prevent this
| card from being returned to you. The return raceipt fee will provide you the name of the person

{ delivered to and the date of delivery. For additional fees the following services are available. Consult
| postmaster Tor faes and check box{es) for additional service(s) requ :—

1. X Show to whom delivered, date, and addressee’s address. 2. Restricted Delivery. B
3. Article Addressed to: 4, Article Namber—
P-529 328 570
Mr. Stuart Hack Type of Service:
11 Pemberly Land Registered [J insured
Reisterstown, Maryland ] Certified U coo

L] Express Mail

Always obtain signature of addressee or

] ya agent and DATE DELIVERED.
; ' 8. Addressee’s Address (ONLY if
Uﬂ’ / requested and fee paid)
dVAY.

6. Sighatyird — Agent

x Y

7. Date of Delivery / /

4 Y/ ey

PS Farm 3811,Feb. 1986 DOMESTIC RETURN RECEIPT ‘

. SENDER: Complete items 1 and 2 when additional services are desired, and complete items 3 and 4.
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1. K show to whom delivered, date, and addressee’s address. 2. X1 Restricted Delivery.
3. Article Addressed to: 4. Article Number
The Stuart Hack Company DP-529 328 569
S/0 Stuart Hack Type of Service:
4623 Falls Road [0 Registered 3 1nsured
. Certified U cop
Baltimore, Maryland 21209 Express Mail

Always obtzin signature of addressee or
agent and DATE DELIVERED.
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6. Sighature — Agent
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RICHARD SHOFER
216 St. Dunstan's Road
Baltimore, Maryland 21212

Plaintiff
v.
THE STUART HACK COMPANY
4623 Falls Road
Baltimore, Maryland 21209
Serve on: Stuart Hack
4623 Falls Road
Baltimore, MD 21209
-and-
STUART HACK
11 Pemberly Lane
Reistertown, Maryland 21136

Defendants

*

*

FILED

IN THE MAY 17 1088

CIRCUIT COURT FOR
CIRCUIT COURT BALTIMORE CITX .

FOR /by\
BALTIMORE CITY

Civil Action No. 88102069/
CL79993

* k k k k kx kx k x kX k k k *k k k k k k k k k k k k x kx k * * kx Xk *

AMENDED COMPLAINT

Richard Shofer, plaintiff, by Lloyd S. Mailman, Thomas

A. Bowden, and Blum, Yumkas, Mailman, Gutman & Denick, P.A.,

files this Amended Complaint.

Facts Common to All Counts

1. The Stuart Hack Company is a corporation organized

under the law of Maryland which holds itself out as professional

actuaries and consultants who provide professional advice to

trustees and beneficiaries of pension plans as to the proper use

of assets of such plans.

2, Stuart Hack is an attorney licensed to practice in

Maryland and is an employee of the Stuart Hack Company and holds




-

himself out as a professional actuary and consultant who provides
professional advice to trustees and beneficiaries of pension
plans as to the proper use of assets of such plans.

3. Richard Shofer ("Shofer") is the sole stockholder
and president of Catalina Enterprises, Inc. t/a Crown Motors
("Catalina®).

4. Catalina Enterprises, Inc. Pension Plan (the
"Plan") is a qualified pension plan established by defendants in
1971 for employees of Catalina.

5. At all relevant times, Shofer was the Plan's sole
trustee.

6. From 1971 through 1985, The Stuart Hack Company
prepared certain of the Plan's annual federal returns as well as
its statements to participants.

7. During the course of their relationship with
Catalina, Shofer, and the Plan, defendants held themselves out as
expert in the tax aspects of pension planning and frequently ren-
dered advice in this area.

8. Based on this course of dealing and on defendants'
representations as to their expertise, Shofer reasonably expected
that any possible tax consequences resulting from their advice
would be brought to his attention by defendants.

9. By December 31, 1983, Shofer had accumulated
$209,415.95 in his own voluntary account in the Plan.

10. At some time prior to August 9, 1984, Shofer

sought defendants' advice as to whether it would be advisable to

’3




borrow money from the Plan or to use the Plan's assets as colla-
teral for a loan.

1l1. Defendants responded with an opinion letter dated
August 9, 1984, stating that Shofer could borrow up to 100% of
his wvoluntary account and making no mention of any tax con-
sequences of such a transaction.

12, Reasonably relying on this advice. and not knowing
or suspecting that a loan advance could be taxed as income,
Shofer proceeded to borrow $200,000.00 from his voluntary account
in the Plan in 1984, $80,000.00 in 1985, and $35,000.00 in 1986.

13. Because these borrowings were in fact taxable to
Shofer as income, Shofer incurred substantial federal and state
tax liabilities as a result of these transactions.

14. Shofer has also incurred expenses for accountants,
pension consultants, and other professionals to rectify his tax
filings.

15. If he had been properly advised by defendants as
to the tax consequences of these transactions, Shofer would not
have borrowed from his voluntary account in the Plan.

16. The Stuart Hack Company continued to render
incorrect advice concerning the loan transactions as late as
December 16, 1986, when The Stuart Hack Company issued a memoran-
dum attempting to persuade Shofer's accountants that the risk of

tax liability was very low.

/¥
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COUNT I
(Negligence)

17. Plaintiff incorporates paragraphs 1 through 16
in this count.

18. At all times relevant to the allegations of this
Complaint, defendants held themselves out to the public in
general, and represented themselves to Shofer in particular, as
possessing that degree of knowledge, experience, skill, and
judgment in the area of advising as to the tax consequences of
transactions involving voluntary accounts in pension funds that
was to be expected of a reasonably competent actuary and con-
sultant in such business in Maryland in 1984,

19. Defendants owed a duty of reasonable care to
Shofer to provide him with reasonably competent advice as to the
tax consequences of borrowing from his voluntary account in the
Plan.

20. Defendants breached their duty to Shofer by
advising him that he could borrow up to 100% of his voluntary

account in the Plan without incurring tax liability, when a

reasonably competent actuary and professional in this area would
have known and advised Shofer he could not legally do so.

21. As a direct and proximate result of the acts and
omissions of defendants Shofer has incurred, and will in the
future incur additional tax, interest, penalties, attorney's
fees, accountant's fees, and other expenses he would otherwise

not have incurred.

/5"




WHEREFORE, plaintiff Richard Shofer demands judgment
against defendants The Stuart Hack Company and Stuart Hack in the
amount of Two Hundred Fifty Thousand Dollars ($250,000.00) com-
pensatory damages, plus prejudgment interest; his costs in this
case, including a reasonable attorney's fee; and such other and
further relief as justice may require.

COUNT II
(Breach of contract)

22. Plaintiff incorporates paragraphs 1 through 21
in this count.

23. Shofer hired defendants to provide Shofer with
expert and reasonably competent advice as to the tax consequences
of borrowing from Shofer's voluntary account in the Plan.

24, Defendants breached that contract by, among other
things, neglecting to inform Shofer that his borrowings against
his voluntary account would cause him to incur tax and other
liabilities.

25. As a direct and proximate result of the acts and
omissions of defendants, Shofer has incurred, and will in the
future incur additional tax, interest, penalties, attorney's
fees, accountant's fees, and other expenses he would otherwise
not have incurred.

WHEREFORE plaintiff Richard Shofer demands judgment
against defendants The Stuart Hack Company and Stuart Hack in the

amount of Two Hundred Fifty Thousand Dollars ($250,000.00) com-
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pensatory damages, plus prejudgment interest; his costs in this
case, including a reasonable attorney's fee; and such other and
further relief as justice may require.
COUNT IIT
(Breach of fiduciary duty)

26. Plaintiff incorporates paragraphs 1 through 25
in this count.

27. Defendants represented to Shofer that Shofer was
justified in reposing special trust and confidence in the exper-
tise and competence of defendants in matters relating to the tax
consequences of withdrawals from voluntary pension accounts, and
invited Shofer to enter into a special relationship.

28. Shofer relied upon the representation of defen-
dants that defendants possessed special expertise and knowledge,
and Shofer reposed special trust and confidence in defendants to
advise Shofer as to the tax consequences of borrowing from his
voluntary account in the Plan.

29. As a result of the relationship of special trust
and confidence between defendants and Shofer, as alleged herein,
defendants owed Shofer a fiduciary duty.

30. Defendants breached that duty to Shofer by
advising him he could borrow up to 100% of his voluntary account
in the Plan without incurring tax liability, when a reasonably
competent actuary and professional in this area would have
advised Shofer he could not do so.

31. As a direct and proximate result of the acts and
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omissions of defendants, as alleged herein, Shofer has incurred,
and will in the future incur additional tax, interest, penalties,
attorney's fees, accountant's fees, and other expenses he would
otherwise not have incurred.

WHEREFORE, plaintiff Richard Shofer demands judgment
against defendants The Stuart Hack Company and Stuart Hack in the
amount of Two Hundred Fifty Thousand Dollars ($250,000.00) com-
pensatory damages and Two Hundred Fifty Thousand Dollars
($250,000.00) punitive damages, plus prejudgment interest; his
costs in this case, including a reasonable attorney's fee; and
such other and further relief as justice may require.

COUNT IV
(ERISA)

32. Plaintiff incorporates paragraphs 1 through 31
in this count.

33. Under the terms of the Plan, Catalina as adminis-
trator had the power, duty and responsibility to resolve and
determine all disputes or questions arising under the Plan,
including determination of the rights of participants.

34. Under the terms of the Plan, fiduciaries of
Catalina were required to discharge their duties with respect to
the Plan with the care, skill, prudence, and diligence under the
circumstances then prevailing that a prudent man acting in a like
capacity and familiar with such matters would use in the conduct

of an enterprise of a like character and with like aims.




35. Hack and The Stuart Hack Company were at all rele-

vant times retained by Catalina under the terms the Plan and
therefore charged with the fiduciary duties imposed under the
Plan.

36. Shofer was at all relevant times a participant
under the Plan and therefore was entitled to the benefit of the
fiduciary obligations imposed by the Plan on Hack and The Stuart
Hack Company.

37. The advice at issue in this case, rendered by Hack
and The Stuart Hack Company, was rendered in violation of the
fiduciary duties imposed on Hack and The Stuart Hack Company by
the Plan.

38. A civil cause of action by a participant in a plan
to enforce his rights under the plan is provided by 29 U.S.C.A.

§ 1132.

39. As a direct and proximate result of the Acts and
omissions of defendants, as alleged herein, Shofer has incurred,
and will in the future incur additional tax, interest, penalties,
attorney's fees, accountants' fees and other expenses he would
otherwise not have incurred.

WHEREFORE, plaintiff Richard Shofer demands judgment
against defendants The Stuart Hack Company and Stuart Hack in the
amount of Two Hundred Fifty Thousand Dollars ($250,000.00) com-
pensatory damages plus prejudgment interest; his costs in this

case, including a reasonable attorney's fee pursuant to

/7
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29 U.S.C.A. 1132(g); and such other and further relief as justice

may require.

LYoyd/s.' Mallmad\-/

me/h sdan

Thomas A. Bowden N
Blum, Yumkas, Mailman, Gutman &
Denick, P.A.
1200 Mercantile Bank & Trust
Bldg.
2 Hopkins Plaza
Baltimore, Maryland 21201

Attorneys for Plaintiff

CERTIFICATE OF SERVICE

I CERTIFY that on this ZéE5 day of May, 1988, a copy
of this Amended Complaint was mailed first class, postage prepaid
to:

Stuart Hack, Resident Agent
The Stuart Hack Company
4623 Falls Road

Baltimore, Maryland 21209
Stuart Hack

11 Pemberly Lane
Reisterstown, Maryland 21136

| WfR

Thomas A. Bowden

PLD4:PL8.1-PL8.9 -9-
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RICHARD SHOFER * IN THE ,L'E?[)

Plaintiff *  cIrcurr court MAY 2 7 198 {/b‘l ,

v. * FOR ‘fsﬁﬂT COURT FOR
* BALTIMORE CITY m-VMORE CITY
THE STUART HACK COMPANY, x Case No.
et al. 88102069 /CL79993
*
Defendants
*
% * * * * * * * *

ANSWER TO COMPLAINT

The Stuart Hack Company and Stuart Hack,
.‘ defendants, by their attorneys, Daniel W. Whitney, Janet M.
Truhe and Semmes, Bowen & Semmes, in answer to the
Complaint and each and every Count thereof, says:

FIRST DEFENSE

1. The defendants generally deny liability and generally
deny the plaintiff's allegations.

SECOND DEFENSE

2. Plaintiff is barred by limitations.

. THIRD DEFENSE

3. The plaintiff has failed to state a claim upon which

,’ - -
Déniel W. Whitney 7

relief can be granted.

SEMMES, BOWEN
& SEMMES

Baltimore, Md. 21801
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v 0g TN

Janet M. Truhe
[

Semmes, Bowen & Semmes
250 West Pratt Street
Baltimore, Maryland 21201
(301) 539-5040

Attorneys for Defendants

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this &7 ¥ day of May,
1988, a copy of the foregoing Answer to Complaint was
‘ mailed postage prepaid to Lloyd S. Mailman, Esquire and
Thomas A. Bowden, Esquire, Blum, Yumkas, Mailman, Gutman &
Denick, P.A., 1200 Mercantile Bank and Trust Building, 2

Hopkins Plaza, Baltimore, Maryland 21201.

Daniel W. Whitney

SEMMES, BOWEN
& SEMMES
250 W. Pratt Street
Baltimore, Md. 21801
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RICHARD SHOFER
Plaintiff
V.
THE STUART HACK COMPANY, et al.

Defendants

A9y,
* IN THE LF I L E D
* CIRCUIT COURT JUN 1S 1989
* FOR - «CIRCUIT COURT FOR
BALTIMORE CITY, .
* BALTIMORE CITY
* Civil Action No. 88102069/
CL79993

* * % * Kk kx %k k k k *k %k %k kx %k *k %k k k k kx k kx kx * * *x *x *x *x *x *x *

NOTICE TO PLACE CASE ON TRIAL DOCKET

Dear Clerk:

This matter being at issue, please place it on the

trial docket.

{ézoy;és “Mailman -

@W
e /TS

Thomas A. Bowden

Blum, Yumkas, Mailman,
Denick, P.A.

1200 Mercantile Bank & Trust
Bldg.

2 Hopkins Plaza

Baltimore, Maryland

(301) 385-4000

Gutman &

21201

Attorneys for Plaintiff

CERTIFICATE OF SERVICE

I CERTIFY that on this F+

day of June, 1988, a copy

of this Notice to Place Case on Trial Docket was mailed first

21
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class, postage prepaid to:
Janet M. Truhe, FEsquire
Daniel W. Whitney, Esquire
Semmes, Bowen & Semmes, P.A.
250 West Pratt Street
Baltimore, Maryland 21201
Attorneys for Defendant. (__“__,,——
ﬁ /
Tmaly
Thomas A. Bowden )
15PLD5:PL3.1-3.2 -2~
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RICHARD SHOFER * IN THE Fl LED

Plaintiff * CIRCUIT COURT JUN 1% 1985
V. * FOR CIRCUIT COURT FOR
BALTIMORE cjTy
THE STUART HACK COMPANY, et al. * BALTIMORE CITY
Defendants * Civil Action No. 88102069/ Lj
CL79993

* % * k % % Xx k k% * % * * % k* %k * *x *x k k *k *x *x *k *x k k *k *k *k *k *

PLAINTIFF'S REQUEST FOR PRODUCTION OF DOCUMENTS
DIRECTED TO THE STUART HACK COMPANY

Plaintiff, by his attorneys, requests that The Stuart
Hack Company produce the following documents pursuant to Rule

2-422.

Definitions

"You" means The Stuart Hack Company, all its officers,
directors, employees, servants, agents, and attorneys, and all
other persons acting or purporting to act on its behalf.

"Document" means every tangible thing from which infor-
mation can be obtained, perceived, or reproduced, and includes
any written, recorded, or graphic matter, however produced or
reproduced and whether or not now in existence, and also includes
the original, all file copies, all other copies no matter how
prepared, and all drafts prepared in connection with such docu-
ment, whether used or not, and further includes but is not
limited to papers; books; records; catalogs; price lists; pamph-
lets; periodicals; letters; correspondence; scrap books; note
books; bulletins; circulars; forms; notices; post cards;
telegrams; deposition transcripts; contracts; agreements; leases;
reports; studies; working papers; charts; proposals; graphs;
sketches; diagrams; indexes; maps; analyses; statistical records;
reports; results of investigations; reviews; ledgers; journals;
balance sheets; accounts; books of accounts; invoices; vouchers;
purchase orders; receipts; expense accounts; cancelled checks;
bank checks; statements; sound and tape recordings; videotapes;
computer disks; electrical recordings; magnetic recordings;
memoranda (including any type or form of notes, memoranda, or
sound recordings of personal thoughts, recollections, or remin-
ders, or of telephone or other conversations, or of acts, activi-
ties. agreements, meetings, or conferences); photostats;
microfilms; instruction lists or forms; computer printouts or
other computed data; minutes of director or committee meetings;
inter-office or intra-office communications; diaries; calendar on
desk pads; stenographers' notes; appointment books; and other

r
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papers or matters similar to any of the foreqgoing, however deno-
minated, whether or not received by you or prepared by you for
your own use or transmittal. If a document has been prepared in
several copies or additional copies have been made, and the
copies are not identical (or, by reason of subsequent modifica-
tion or notation, are no longer identical), each nonidentical
copy is a separate "document."

"Person" includes the plural as well as the singular
and shall mean any natural person, partnership, firm, asso-
ciation, corporation, business, joint venture, government or
government agency, or any other form of private or public entity.

"Shofer" means Richard Shofer, plaintiff.

"Catalina" means Catalina Enterprises, Inc.

"Crown" means Crown Motors.

"Plan" means the Catalina Enterprises, Inc. Pension

Plan.

Instructions

a. Should you object to the production of any docu-
ment or documents requested on the basis of any alleged privilege
or immunity from discovery, please list in your written response
to this request all such documents in chronological order,
setting forth as to each the following information:

(1) Date;

(2) Author;
(3) Addressee;
(4) Title;

(5) Type of document (e.g., letter, report,
memorandum, etc.);

(6) Subject matter (without revealing the infor-
mation as to which privilege or immunity is claimed or objection
made) ;

(7) Basis for the claim of privilege, immunity or
objection; and

26




(8) Identity of all persons to whom copies of
such documents were sent.

B. If any document in response to this request was,
but no longer is, in your possession, custody or control, please
furnish a description of each such document and indicate the
manner and circumstances under which it left your possession,
custody or control, and its present whereabouts, if known.

C. Any request for production listed herein shall be
construed to include any supplemental information, knowledge,
data or documents responsive to these requests for production
that are later discovered by you, your agents or attorneys.

Documents To Be Produced

1. All documents relating to the drafting and finali-
zation of the Plan.

2, All documents relating to any advice ever given by
you to, or work ever done by you for, any participant in the Plan
other than Shofer.

3. Any written report of an expert of yours expected
to testify at trial.

4. All documents relating to any advice ever given by
you to, or work ever done by you for, Shofer as a participant in
the Plan.

5. All documents relating to any advice given by you
to, or work ever done by you for, Catalina or Crown.

6. All documents relating to any advice given by you
to, or work ever done by you for, the Plan.

7. A resume or curriculum vitae of Stuart Hack,

current as of thedate of your response to these requests.

8. A resume or curriculum vitae of Stuart Hack,




) . .

current as of August 9, 1984.

9. Copies of any insurance policies carried by you
that may cover the wrongs alleged in the Complaint.

10. Any documents prepared for or at the request of,
or received from, any agency, such as the federal government or
Internal Revenue Service, regarding Shofer, Crown, Catalina, the
Plan, or any participant in the Plan.

11. All documents relating to Judith Reed's memorandum
of December 16, 1986.

12. Aall documents relating to Stuart Hack's letter of
August 9, 1984.

13. All documents relating in any way to Shofer,

Crown, Catalina, the Plan, or any of the Plan's participants not
requested in any other of these requ sts.

S b

Lloya S. Mailman

" homa

Thomas A. Bowde

Blum, Yumkas, ailman, Gutman &
Denick, P.A.

1200 Mercantile Bank & Trust
Bldg.

2 Hopkins Plaza

Baltimore, Maryland 21201

(301) 385-4000

CERTIFICATE OF SERVICE

I CERTIFY that on this Lb l day of June, 1988, a copy

of this Plaintiff's Request for Production of Documents Directed




to the Stuart Hack Company was mailed first class, postage pre-

paid to:

Janet M. Truhe, Esquire
Daniel W. Whitney, Esquire
Semmes, Bowen & Semmes, P.A.
250 West Pratt Street
Baltimore, Maryland 21201

Attorneys for Defendant.

15PLD5:PL2.1-2.5

TM’ ;Ci\l

Thomas A. Bowdem
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FILED

RICHARD SHOFER * IN THE IJUN 2 7 908

Plaintiff * CIRCUIT GARBTy cousty FORt ’,‘h

Ve * FOR e ool
* BALTIMORE CITY
THE STUART HACK COMPANY, * Case No.
et al. 88102069/CL79993
*
Defendants
*
* * * * * * * * %*

DEFENDANTS' ANSWER TO PLAINTIFF'S
REQUEST FOR PRODUCTION OF DOCUMENTS

The Stuart Hack Company and Stuart Hack,
defendants, by their attorneys, Daniel W. Whitney, Janet M.
Truhe and Semmes, Bowen & Semmes, answer the plaintiff's
request for production of documents as follows:

1. Defendants object to request no. 1 to the
extent that it seeks copies of "all documents relating to
the drafting and finalization of the Plan." This request
is overbroad, and seeks documents which are irrelevant to
the issue of the defendants' advice rendered on August 9,
1984. Without waiving this objection, defendants will
produce a copy of the final Catalina Enterprises, Inc.
Pension Plan.

2. Defendants refuse to produce the documents
sought in request no. 2 as such documents are irrelevant to
any of the issues in this case.

-1-
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3. Defendants have not consulted an expert whom
they presently intend to call at the time of trial. I1f
such an expert is consulted, counsel for the plaintiff will
be seasonably advised and furnished with a copy of any
report rendered.

4. Defendants object to request no. 4 to the
extent that it seeks the production of "all documents
relating to any advice ever given by you." This request is
overbroad, and seeks documents which are irrelevant to the
issue of these defendants' advice of August 9, 1984.
Without waiving this objection, defendants will produce the
documents requested in paragraph no. 4 pertaining to the
advice of August 9, 1984, except for any document which may
be prepared in anticipation of litigation.

5. Defendants refuse to produce the documents
sought in request no. 5 because such documents are
irrelevant to any of the issues in this case.

6. Defendants object to request no. 6 to the
extent that it seeks the production of "all documents
relating to any advice given by you" to the Plan. This
request is overbroad, and seeks documents which are
irrelevant to the advice of August 9, 1984. Without
waiving this objection, the defendants will produce

documents requested in paragraph no. 6 which are relevant

3/
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to the advice of August 9, 1984, except for any document
which may be prepared in anticipation of litigation.

7. Defendants will produce the document
requested in paragraph no. 7.

8. Defendants do not possess the document
requested in paragraph no. 8.

9. Defendants will produce the documents
requested in paragraph no. 9.

10. Defendants object to request no. 10 to the
extent that it requests the production of "any documents
prepared for or at the request of or received from, any
agency" in that this request seeks the production of
documents prepared prior to August 9, 1984. Defendants
also object to this request to the extent that it seeks the
production of documents prepared for or on behalf of anyone
other than the plaintiff. Without waiving these
objections, defendants will produce the documents requested
in paragraph no. 10 prepared after August 9, 1984 on behalf
of the plaintiff only, except for any document which may be
prepared in anticipation of litigation.

11. Defendants will produce the documents
requested in paragraph no. 11, except for any document
which may be prepared in anticipation of litigation.

12, Defendants will produce the documents

requested in paragraph no. 12, except for any documents

-3-
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which may be privileged or made in anticipation of
litigation.

13. Defendants object to request no. 13 because
it is overly broad and defendants are incapable of

formulating an answer thereto.

Daniel W. Whitney {

Ao —Takle

et M. Truhe

Semmes, Bowen & Semmes
250 West Pratt Street
Baltimore, Maryland 21201
(301) 539-5040

Attorneys for Defendants

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 59756 day of June,
1988, a copy of the foregoing Defendants' Answer to
Plaintiff's Request for Production of Documents was mailed
postage prepaid to Lloyd S. Mailman, Esquire and Thomas A.
Bowden, Esquire, Blum, Yumkas, Mailman, Gutman & Denick,
P.A., 1200 Mercantile Bank and Trust Building, 2 Hopkins

Plaza, Baltimore, Maryland 21201.
Daniel W. Whitney 7
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RICHARD SHOFER “N,zg(ggg IN THE
Plaintif@ * _ CIRCUIT COURT
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o . *  BALTIMORE CITY
THE STUART HACK COMPANY, * Case No.
et al. 88102069/CL79993
*
Defendants
*
% * * * * * * * *

DEFENDANT'S REQUEST FOR PRODUCTION OF DOCUMENTS

Stuart Hack, defendant, by his attorneys, Daniel

W. Whitney, Janet M. Truhe, and Semmes, Bowen & Semmes,

pursuant to Maryland Rule 2-422, requests that plain
produce the following documents:

1. The plaintiff's personal federal income
returns for each year from 1980 to present, including

amended returns.

2. All financial statements prepared on behalf

of the plaintiff from 1980 to present.

3. All documents pertaining to loans, including

any loan agreement, made by the Catalina Enterprises,

Pension Plan to the plaintiff from 1980 to present.

4. All documents pertaining to the use of or

purpose for which monies were taken by the plaintiff from

the Catalina Enterprises, Inc. Pension Plan.

tiff

tax

any

Inc.
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5. All notes, memos, correspondence or other
documents which pertain to advice or information from any
source given to the plaintiff regarding the tax
consequences of borrowing money from the Catalina
Enterprises, Inc. Pension Plan.

6. All correspondence between the plaintiff and
the defendants from 1980 to present.

7. All documents pertaining to any IRS audit of
the plaintiff from 1980 to present.

8. All personal bank statements for the
plaintiff from 1980 to present.

9. Copies of cancelled checks to Catalina
Enterprises, Inc. Pension Plan from the plaintiff to repay
loans from 1980 to present.

10. Copies of all notes payable to Catalina
Enterprises, Inc. Pension Plan executed by the plaintiff
from 1980 to present.

11. A1l documents pertaining to assets held by
Catalina Enterprises, Inc. Pension Plan from 1980 to
present.

12. All correspondence between the plaintiff and
the person(s) who prepared his personal federal income tax

returns for each year from 1980 to present.
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13. All documents that itemize, support, contain
evidence of, or relate in any way to plaintiff's claim for
damages in this action.

14. All documents not heretofore identified upon
which the plaintiff relies or intends to rely to support
any claim or allegation asserted by him in this action.

Copies of the aforementioned documents may be

mailed to counsel for the defendants.

Daniel W. Whitney 7

Qo p te Taake

Z;@Bet M. Truhe

Semmes, Bowen & Semmes
250 West Pratt Street
Baltimore, Maryland 21201
(301) 539-5040

Attorneys for Defendants

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this gii % day of June,
1988, a copy of the foregoing Defendants' Request for
Production of documents was mailed postage prepaid to Lloyd
S. Mailman, Esquire and Thomas A. Bowden, Esquire, Blum,

Yumkas, Mailman, Gutman & Denick, P.A., 1200 Mercantile
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Bank and Trust Building,

Maryland 21201.

2 Hopkins Plaza, Baltimore,

Daniel W. Whitney 7
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FILED
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CIRCUIT Court iR
PlaintiALTIMORE &7, CIRCUIT COURT

RICHARD SHOFER IN THE

S

v. * FOR
* BALTIMORE CITY
THE STUART HACK COMPANY, * Case No.
et al. . 88102069/CL79993
Defendants
*
* * * * * * * * *
INTERROGATORIES
TO: RICHARD SHOFER
BY: STUART HACK

These Interrogatories are propounded pursuant to
the rules of procedure which require that they be signed
and answered under oath. Where the name or identity of a
person is requested, please state the full name and home
and business address. Unless otherwise indicated, these
Interrogatories refer to the time, place and circumstances
of the occurrence or accident mentioned or complained of in

the pleadings. Knowledge or information of a party shall
include that of the party's agent, representatives and,
unless privileged, attorneys. These Interrogatories are

continuing in character, so as to require you to file
supplemental answers if you obtain further or different
information before trial.

1. State your full name, address, date of
birth, marital status, and social security number.

2. If you have ever pleaded guilty to or have
been convicted of any crime (other than minor traffic
violations), state the nature, place, and date of the same,

the court docket reference, and whether vyou were

represented by counsel.
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3. Have you ever taken any money from the
Catalina Enterprises, Inc. Pension Plan and, if so, please
state the following for each such amount: (1) the date(s),
(2) the amount(s), (3) the purpose or use for which any
amount(s) was taken, (4) amount(s) of repayment, (5)
interest rate(s), and (6) the person(s) who rendered any
advice or gave you any information in connection with the
taking of any money from the Plan.

4. State whether you have within your
possession or control any documents pertaining to the
matters referred to in interrogatory no. 3, and describe
each such document including a complete description of its
contents or in 1lieu thereof, attach a copy of each such
document to your answers.

5. Describe the assets held by the Catalina
Enterprises, Inc. Pension Plan from 1980 to present and for
each please state: (1) the nature of the asset(s), (2) the
value, and (3) the date it was acquired by the Plan.

6. State whether you have within your
possession or control any documents pertaining to the
matters referred to in interrogatory no. 5, and describe
each such document including a complete description of its
contents or in 1lieu thereof, attach a copy of each such

document to your answers.
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7. Give a precise statement of the facts as to
how you contend the defendants were negligent in rendering
advice as to the tax consequences of borrowing from the
Catalina Enterprises, Inc. Pension Plan.

8. State the date on which you first learned of
any facts pertaining to your allegation that the defendants
were negligent in advising you about the ta# consegquences
of borrowing from the Catalina Enterprises, Inc. Pension
Plan including (1) the name and address of all person(s)
who provided you with such facts, (2) how you first learned
of these facts, (3) the reason(s) why any person would
bring such facts to your attention, and (4) what action you
took upon learning of such facts.

9. State with particularity the amount and kind
of each and every item of damage or loss resulting from the
occurrence which were incurred by you or on your behalf.

10. 1If you contend that a person not a party to
this action acted in such a manner as to cause or
contribute to your alleged damages, give a concise
statement of the facts upon which you rely.

11. State the content of and the name and
address of any person to whom the defendants or anyone on
the defendants' behalf made any oral statement which
constitutes an admission with reference to any of the

issues raised in this case.
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12. State the names and addresses of all experts
whom you propose to call as witnesses, the subject matter
of their testimony, and attach to your answer copies of all
written reports received from the same.

13. State the amount of earned income reported
by you each year on your personal federal income tax
returns from 1980 to present.

14. State the name and address of the person(s)
who prepared your federal income tax returns from 1980 to
present.

15. State the names and addresses of all persons
from whom you have written or signed or recorded
statements, attaching to your answer a copy of any such
statement in your control given by the defendants, or any
agent thereof.

16. State whether you have been audited by the
IRS in connection with monies which you borrowed from the
Catalina Enterprises, Inc. Pension Plan and, if so, state
the following: (1) the date(s), (2) the nature of the tax
return, (3) the result of the audit, and (4) the names and
addresses of person(s) who represented you.

17. State whether you have filed any amended tax
return in connection with monies which you borrowed from
the Catalina Enterprises, Inc. Pension Plan and, if so,

state: (1) the date(s), (2) the nature of the tax
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return(s), (3) the nature of the corrected information, (4)
the reason(s) for filing the amended return, and (5) the
names and addresses of any person who advised you to file
the amended return.

18. State the name and address of every
individual who has given you any advice or information
pertaining to the tax consequences of borrowing from the
Catalina Enterprises, Inc. Pension Plan or the tax
consequences of pension planning generally.

19. State the name and address of any person not
otherwise mentioned in answer to these interrogatories who

has personal knowledge of facts material to this case.

Daniel W. Whltney

e T M

Jampet M. Truhe

X&%m4mxA—. /304W9L Q Jblnmuxu

Semmes, Bowen & Semmes
250 West Pratt Street
Baltimore, Maryland 21201
(301) 539-5040

Attorneys for Defendants
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1988,

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 9?7% day of June,

a copy of the foregoing Interrogatories was mailed

postage prepaid to Lloyd S. Mailman, Esquire and Thomas A.

Bowden,

P.A.,

Plaza,

Esquire, Blum, Yumkas, Mailman, Gutman & Denick,
1200 Mercantile Bank and Trust Building, 2 Hopkins

Baltimore, Maryland 21201.

zgzﬂu¢ﬂ () Lkzz;émuy

Daniel W. Whitney
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THE STUART HACK COMPANY, * Case No.
et al. 88102069/CL79993
*
Defendants
*
x 3 * * % % * % %*

DEFENDANTS' MOTION FOR
ORDER COMPELLING DISCOVERY

The Stuart Hack Company and Stuart Hack,
defendants, by their attorneys, Daniel W. Whitney, Janet M.
Truhe, and Semmes, Bowen & Semmes, pursuant to Maryland
Rule 2-432, move this Court for an Order compelling
plaintiff to answer these defendants' interrogatories and
request for production of documents. In accordance with
Rule 2-431, counsel for the defendants have attempted to
resolve this discovery dispute with the plaintiff by
granting two extensions, but have thus far not received any
of the plaintiff's responses to the defendants' discovery
requests. In support of their motion, defendants state as
reasons:

1. On June 29, 1988 the defendants sent
interrogatories and a request for production of documents

to the plaintiff.

$¥




SEMMES. BOWEN
& SEMMES
850 W. Pratt Street
‘PBaltimore, Md. 21801

2. More than thirty (30) days have elapsed
since plaintiff was served with such interrogatories and
request for production of documents.

3. Counsel for the defendants granted the
plaintiff two extensions for responding to these discovery
requests, specifically August 15, 1988 and September 30,
1988.

4. To date, plaintiff has not served defendants
with a copy of his answers to either the interrogatories or
the request for production of documents.

WHEREFORE, defendants request that this Court

issue an Order compelling discovery.

;Z;kvn&uﬁ W. &1)L4454»h W'y

Daniel W. Whitney

tee Tl

t M. Truhe

_)Lﬂhﬂmixb» /3M400n4§ X&Dﬂb%nLaa

Semmes, Bowen & Semmes
250 West Pratt Street
Baltimore, Maryland 21201
(301) 539-5040

Attorneys for Defendants
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this iﬁfﬂ day of
November, 1988, a copy of the foregoing Defendants' Motion
for Order Compelling Discovery and Order was mailed to
Lloyd S. Mailman, Esquire and Thomas A. Bowden, Esquire,
Blum, Yumkas, Mailman, Gutman & Denick, P.A., 1200
Mercantile Bank and Trust Building, 2 Hopkins Plaza,

Baltimore, Maryland 21201.

Pt 1) [J&'é,i s
Daniel W. Whitney

SEMMES, BOWEN
& SEMMES
880 W. Pratt Street
Baltimore, Md. 21801
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RICHARD SHOFER * IN THE
Plaintiff * CIRCUIT COURT
v. * FOR
* BALTIMORE CITY
THE STUART HACK COMPANY, * Case No.
et al. . 88102069/CL79993
Defendants
*
* % % % * %* * %* *
ORDER

Defendants' Motion for an Order Compelling

Discovery, having been considered by this Court, it is this

day of , 1988,

ORDERED

That defendants' motion is granted, and the

plaintiff has days within which to file his

answers.

Judge

Y=




® rip ©

4

. \‘px&“

NOV 1 4 1%%

RICHARD SHOFER o IN THE
Plaintiff BALTIMORE ¢y X CIRCUIT COURT
< ] * P
v. *  FOR
*
THE STUART HACK COMPANY, et al.  *  BALTIMORE CITY
*
Defendants *
*  Case No. 88102069/CL79993
*
* * * x * x % % * * * %

ANSWERS TO INTERROGATORIES
PROPOUNDED BY STUART HACK

Richard Shofer, Plaintiff, by his attorneys, files these
Answers to the Interrogatories propounded by Stuart Hack.

a. The information supplied in these Answers is not based
solely on the knowledge of the executing party, but includes the
knowledge of the party, agents, representatives and attorneys
unless privileged.

b. The word usage and sentence structure may be that of the
attorney assisting in the preparation of these Answers and thus
does not necessarily purport to be the precise language of the

executing party.

ANSWERS

INTERROGATORY NO. 1: State your full name, address, date
of birth, marital status, and social security number.

ANSWER NO. 1:

Richard Shofer

216 St. Dunstan’s Road
Baltimore, Maryland 21212

Date of Birth: June 21, 1933

Martial Status: Divorced




Social Security Number: 219-28-1068

INTERRQGATORY NO. 2: TIf you have ever pleaded guilty to or
have been convicted of any crime (other than minor traffic
violations), state the nature, place, and date of the same, the
court docket reference, and whether you were represented by
counsel.

ANSWER NO. 2: None.

INTERROGATORY NOQ. 3: Have you ever taken any money from the
Catalina Enterprises, Inc. Pension Plan and, if so, please state
the following for each such amount: (1) the date(s), (2) the
amount(s), (3) the purpose or use for which any amount(s) was
taken, (4) amount(s) of repayment, (5) interest rate(s), and (6)
the person(s) who rendered any advice or gave you any information
in connection with the taking of any money from the Plan.

ANSWER NO. 3:

Shofer borrowed money from the Catalina Enterprises, Inc.
Pension Plan as follows: R Y

Tran ion N : Date: August 9, 1984 e
Amount: $60,000.00

Purpose: Richard Shofer - repayment of loan from Crown

Motors
Repayment: $60,345.21 (August 23, 1984)
Interest rate: 15%

Person rendering advice: Stuart Hack

Trangsaction No. 2: Date: August 23, 1984A‘
Amount: $150,000.00
Purpose: Richard Shofer - repayment of loan from Crown

Motors
Repayment: See below
Interest rate: 12%

Person rendering advice: Stuart Hack

Transaction N : Date: September 5, 1984
Amount: $50, 000 00
Purpose: Richard Shofer - repayment of loan from Crown

Motors
Repayment: See below
Interest rate: 12%

Person rendering advice: Stuart Hack

Transaction No. 4: Date: February 21, 1985
Amount: $35,000.00

Purpose: Purchase of Virgin Islands property
Repayment: See below -

Interest rate: 12%

Person rendering advice: Stuart Hack

¥y




Transaction No. 5:

Amount: $3,000.00
Purpose:
Repayment: See below

Interest rate: 12%
Person rendering advice:

ion N :
Amount: $12,000.0
Purpose: Debt service,
Islands property
Repayment: See below
Interest rate: 12%
Person rendering advice:

Tran

Transaction No, 7:
Amount: $25,000.00
Purpose: Debt service,
Islands property
Repayment: See below
Interest rate: 12%
Person rendering advice:

Trangaction No. 8:
Amount: §$5,000.00
Purpose: Debt service,
Islands property
Repayment: See below
Interest rate: 12%
Person rendering advice:

Transaction No, 9:
Amount: $35,000.0
Purpose: Debt service,

Islands property
Repayment: See below
Interest rate: 12%
Person rendering advice:

Shofer made the following repayments:

on December 24, 1987, and $90,256.
principal ($1,500.00 on May 24,

and $2,800.00 on June 13, 1988).

1988;

Date: February 25, 1985

Purchase of Virgin Islands property

Stuart Hack

Date: July 30, 1985
refurbishing re: Virgin
Stuart Hack
Date: August 13, 1985
refurbishing re: Virgin
Stuart Hack
Date: August 21, 1985
refurbishing re: Virgin

Stuart Hack

Date: September 30, 1986

refurbishing re: Virgin
Stuart Hack

Interest ($29,556.13
86 on December 24, 1987) and
$7,000.00 on June 10, 1988,

The interest payments were

computed on the total outstanding principal of all loans as of

December 31,

1988, with the $29,556.13 check being allocated to

interest on the $75,000.00 secured by the second mortgage on the

LY
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Virgin Islands property, and the $90,256.86 check being allocated
to the balance of the outstanding principal. The three principal
payments have not yet been allocated to repayment of particular
transactions listed above.

INTERROQGATORY NO., 4: State whether you have within your
possession or control any documents pertaining to the matters
referred to in Interrogatory No. 3, and describe such document
including a complete description of its contents or in lieu
thereof, attach a copy of each such document to your answers.

ANSWER NQ., 4: These documents will be provided in fespdnsé>

to the Request for Production of Documents.

INTERROGATORY NQ. 5: Describe the assets held by the
Catalina Enterprises, Inc. Pension Plan from 1980 to present and
for each please state: (1) the nature of the asset(s), (2) the
value, and (3) the date it was acquired by the Plan.

ANSWER NO. 5: Cash, customer receivables, land, buildings;
and various other assets, acquired at various dates and of

changing value, as more fully described on the Plan’s balance

sheets, in Defendants'’ custody and also being produced in

response to Request for Production of Documents.

INTERROGATORY NO. 6: State whether you have within your
possession or control any documents pertaining to the matters
referred to in Interrogatory No. 5, and describe each such
document including a complete description of its contents or in
lieu thereof, attach a copy of each such document to your
answers. ' s

ANSWER NOQ. 6: These documents will be provided in response

to the Request for Production of Documents.

INTERROGATORY NO., 7: Give a precise statement of the facts
as to how you contend the defendants were negligent in rendering
advice as to the tax consequences of borrowing from the Catalina
Enterprises, Inc. Pension Plan.

ANSWER NO. 7: Stuart Hack’s letter of August 9, 1984, to
Richard Shofer failed to advise Shofer of any tax consequences
that might result from borrowing or collateralizing Shofer’s

4‘,w




voluntary account. Hack also failed to make ordinary inquiries
that would have revealed the nature and consequences of the loan
transactions in which Shofer and the Pension Plan were engaging
in time to forestall future transactions and reduce the detrimen-
tal effect of those already undertaken. Hack also failed to
review the Plan itself to discover whether the loans made to
Shofer were permitted under the terms of the Plan. Hack also
failed to provide forms of promissory notes, security agreements,
and other documents suitable for the proper recording of the
various transactions between the Plan and Shofer. These omis-
sions, in light of the fact that drastic tax consequences
actually did flow from the borrowing recommended by Hack,
constituted a failure to meet the standard of care of a competent
pension advisor under the circumstances.

INTERROGATORY NO. 8: State the date on which you first
learned of any facts pertaining to your allegation that the
defendants were negligent in advising you about the tax conse-
quences of borrowing from the Catalina Enterprises, Inc. Pension
Plan including (1) the name and address of all person(s) who
provided you with such facts, (2) how you first learned of these
facts, (3) the reason(s) why any person would bring such facts to

your attention, and (4) what action you took upon learning of
such facts.

ANSWER NO. 8: As stated, this question is so broad ;é £§.
include every fact involved in this case. Without waiving that
objection, Plaintiff states that on or about November 4, 1986,
Shofer was informed by Alan Marvel of Grabush, Newman & Company,
P.A., Certified Public Accountants, Suite 350, the Quadrangle,
the Village of Cross Keys, Baltimore, Maryland 21210 that
certain of Shofer’s borrowings from the Pension Plan might be

taxable as income. Marvel was being paid to advise Shofer as to

Ss



general personal income tax matters. Upon receipt of said
advice, Shofer undertook an extended process of discussion
involving personnel of Grabush, Newman and personnel at the
Stuart Hack Company, including Stuart Hack. Only when these
discussions failed to arrive at a satisfactory resolution did
Shofer pursue this litigation.

INTERROGATORY NO. 9: State with particularity the amount
and kind of each and every item of damage or loss resulting from
the occurrence which were incurred by you or on your behalf.

ANSWER NOQ, 9: The actual amount of damage has yet to be
ascertained, primarily because there has been no resolution with

the Internal Revenue Service or the State of Maryiand as to

taxes, penalties, interest, and other amounts owed. Shofer’s 8

debts and payments to the various governmental entities involvedi;
and to various professionals (including, but not limited to,

lawyers and accountants) are still being negotiated and computed.

When these figures are available, this answer will be supple-‘%.
mented. Shofer and Crown Motors have been damaged in that theigli} 
credit standing has been diminished and they are unable to obtain
loans that they requested. They have also lost interest on the
use of the monies laid out for these various expenses, including
the support of this litigation. Also, Crown Motors has suffered
damage due to the loss of Richard Shofer'’s services during the
time devoted to this litigation.
INTERROGATORY NO. 10: If you contend that a person not a
party to this action acted in such a manner as to cause or
contribute to your alleged damages, give a concise statement of
the facts upon which you rely. S,
ANSWER NO, 10: It is possible that agents, employééé;;6£ A

independent contractors of the Stuart Hack Company and Stuart 7*  |

6
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Hack, whose names are now unknown, contributed to Shofer's
damages.

INTERROGATORY NO. 11: State the content of and the name and
address of any person to whom the defendants or anyone on the
defendants’ behalf made any oral statement which constitutes an
admission with reference to any of the issues raised in this
case.

ANSWER NO. 11: Hack and his employees spoke on numerous

occasions with Richard Shofer. Hack and his employees have made
oral statements to Kenneth Larash and Alan Marvel of Grabush,
Newman (address given elsewhere herein) regarding the issues
raised in this case. Hack or his employees have also had
conversations with Pamela Somers, an employee of Catalina
Enterprises, Inc., 5006 Liberty Heights Avenue, Baltimore,
Maryland 21207. The precise content of such oral statements is
not known at this time.

INTERROGATORY NO, 12: State the names and addresses of all
experts whom you propose to call as witnesses, the subject matter

of their testimony, and attach to your answer copies of all
written reports received from the same.

ANSWER NO. 12: Edward J. Kabala, Esqg., The Waterfront, 200

First Avenue, Pittsburgh, Pennsylvania, 15222. The subject
matter of the testimony will include the standard of care of a
competent pension adviser and the extent to which the conduct of
Stuart Hack and The Stuart Hack Company fell short of that
standard. A copy of a written report from Kabala is being
produced.

INTERROGATORY NO. 13: State the amount of earned income

reported by you each year on your personal federal income tax
returns from 1980 to present:

ANSWER NO, 13:

Year Amount of Earned Income

7
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1980 $60,000.00
1981 $60,000.00
1982 $60,000.00
1983 $60,000.00
1984 $141,000.00
1985 $200,000.00
1986 $200,000.00
1987 $200,000.00

INTERROGATORY NOQ. 14: State the name and address of the
person(s) who prepared your federal income tax returns from 1980
to present.

ANSWER NO. 14: Grabush, Newman & Company, P.A., Certified

Public Accountants, Suite 350, The Quadrangle, the Village of
Cross Keys, Baltimore, Maryland 21210.

INTERROGATORY NQ. 15: State the names and addresses of all
persons from whom you have written or signed or recorded state-
ments, attaching to your answer a copy of any such statement in
your control given by the defendants, or any agent thereof.

ANSWER NO. 15: None at this time.

INTERROGATORY NO,., 16: State whether you have been audited
by the IRS in connection with monies which you borrowed from the
Catalina Enterprises, Inc. Pension Plan and, if so, state the
following: (1) the date(s), (2) the nature of the tax return,
(3) the result of the audit, and (4) the names and addresses of
person(s) who represented you.

NSWER N : No IRS audits have been initiated by the
IRS. However, Shofer has voluntarily raised with the IRS the
issue of the taxability of loans from the Plan to Shofer, and
this issue is now being considered by the IRS. Shofer is being
represented in his negotiations with the taxing authorities by

Nicholas Giampetro, Esq., The Dulaney Center, Suite 108, 849  :“‘

Fairmount Avenue, Towson, Maryland, 21204.

INTERROGATORY NO, 17: State whether you have filed any
amended tax return in connection with monies which you borrowed
form the Catalina Enterprises, Inc. Pension Plan and, if so,
state: (1) the date(s), (2) the nature of the tax return(s), (3)
the nature of the corrected information, (4) the reason(s) for
filing the amended return, and (5) the names and addresses of any
person who advised you to file the amended return.

LCy




ANSWER N 17: Amended returns were filed on March 29,

1988, for taxable years 1984, 1985, and 1986. The tax returns
were 1040 individual income tax returns, and the corrections were
made to reflect taxable loans from the Catalina Enterprises, Inc.
Pension Plan. The returns were filed in order to bring Shofer
into compliance with relevant tax law. Kenneth Larash and Alan
Marvel at Grabush, Newman advised Shofer to file the amended
returns.

INTERROGATORY NO. 18: State the name and address of every
individual who has given you any advice or information pertaining
to the tax consequences of borrowing from the Catalina
Enterprises, Inc. Pension Plan or the tax consequences of pension

planning generally.

ANSWER NO. 18: Kenneth Larash and Alan Marvel of Grabush,

Newman; Nicholas Giampetro.

INTERRQGATQORY NO. 19: State the name and address of any
person not otherwise mentioned in answer to these interrogatories

who has personal knowledge of facts material to this case.

ANSWER NO., 19: Loan officers: Tim Krause, Dan Hernandez,
Maryland National Bank, 10 Light Street, Baltimore, Maryland,
21202. Dean Docken, Jr., Hugh Robinson, First National Bank, 705

Frederick Road, Baltimore, Maryland 21228.

VERIFICATION

I SOLEMNLY AFFIRM under the penalties of perjury that the
contents of the foregoing paper are true to the best of my

knowledge, information and belief.

J/’\/( 3//«%0&

Richard Shofed
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1200 Mercantile B

SRR Trust Building
2 Hopkins Plaza :
Baltimore, Maryland 21201
(301) 385-4000
Attorneys for Plaintiff

CERTIFICATE OF SERVICE

I CERTIFY that on this _lljtﬁ__ day of /\/%“fe““jkbq ‘.

1988, a copy of these Answers to Interrogatories Propounded by
Stuart Hack was mailed, postage prepaid, to each person listed
below:

Janet M. Truhe

Semmes, Bowen & Semmes

250 West Pratt Street
Baltimore, Maryland 21201
Attorneys for Defendants

Thomas A. Bowden—
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PBB:080488
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RICHARD SHOFER * IN THE F“:ED \’)}%(

Plaintiff * CIRCUIT COURT NOV 22 1909
CIRCUIT COURT Fop

*

v. e FOR BALTIMORE i1y
* BALTIMORE CITY

THE STUART HACK COMPANY, * Case No.

et al. 88102069/CL79993
*

Defendants
*
* * * * * * * Tk . 'j‘

PLAINTIFF'S RESPONSE TO
DEFENDANT'S REQUEST FOR PRODUCTTION OF DOCUMENTS

Richard Shofer, Plaintiff, by his attorneys, makes the
following response to the Defendant’s Request for Production of
Documents. s ~ -

REQUEST NO, 1: The plaintiff’s personal federal incémé'tax‘v‘

returns for each year from 1980 to present, including any amended
returns.

RESPONSE NQ. 1: These documents are being provided.

REQUEST NO. 2: All financial statements prepared on behalf
of the plaintiff from 1980 to present.

PONSE N : These documents are being provided. .~

REQUEST NO. 3: All documents pertaining to loans,including
any loan agreement, made by the Catalina Enterprises, Inc.
Pension Plan to the plaintiff from 1980 to present.

RESPONSE NO, 3: These documents are being provided.

REQUEST NO. 4: All documents pertaining to the use of or
purpose for which monies were taken by the plaintiff from the
Catalina Enterprises, Inc. Pension Plan. :

RESPONSE NO. 4: These documents are being provided.

REQUEST NO. 5: All notes, memos, correspondence or other
documents which pertain to advice or information from any source
given to the plaintiff regarding the tax consequences of
borrowing money from the Catalina Enterprises, Inc. Pension
Plan.

ki
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RESPONSE NO. 5: These documents are being provided.

REQUEST NQ, 6: All correspondence between the plaintiff and
the defendants from 1980 to present.

RESPONSE NQ. 6: These documents are being provided.

REQUEST NO. 7: All documents pertaining to any IRS audit of
the plaintiff from 1980 to present.

RESPONSE NO. 7: No such audit has been conducted.

REQUEST NO. 8: All personal bank statements for the @ - .. ...
plaintiff from 1980 to present. S

RESPONSE NO, 8: These documents are being provided.

REQUEST NO. 9: Copies of cancelled checks to Catalina
Enterprises, Inc. Pension Plan from the plaintiff to repay loans
from 1980 to present. e

RESPONSE NQ. 9: These documents are being provided.

REQUEST NO. 10: Copies of all notes payable to Catalina
Enterprises, Inc. Pension Plan executed by the plaintiff from ... . =
1980 to present. e

RESPONSE NO. 10: These documents are being provided.

REQUEST NQ. 11: All documents pertaining to assets held by
Catalina Enterprises, Inc. Pension Plan from 1980 to present. e

' RESPONSE NOQ. 11: These documents are being provided.

REQUEST NO. 12: All correspondence between the plaintiff
and the person(s) who prepared his personal federal income tax
returns for each year from 1980 to present.

E NSE 12: These documents are being provided.
REQUEST NO, 13: 2All documents that itemize, support,

contain evidence of, or relate in any way to plaintiff’s claim
for damages in this action.

RESPONSE NO. 13: These documents are being provided.

REQUEST NO. 14: All documents not heretofore identified j J‘73
upon which the plaintiff relies or intends to rely to support
any claim or allegation asserted by him in this action. s




DDA PN A

ESPONSE N 14: These documents are being provided.

BLUM YUMKAS MAILMAN GUTMAN

Mallman

| l\m\w%‘\/

Thomas A. Bowdén
1200 Mercantile Bank &
Trust Building
2 Hopkins Plaza
Baltimore, Maryland 21201
(301) 385-4000
Attorneys for Plaintiff .. . ..

CERTIFICATE QF SERVICE

I CERTIFY that on this Zl s day of JK/ML , e
1988, a copy of this Plaintiff’s Response to Defendant’s Request
for Production of Documents was ' 7 +d-, to each

person listed below: houwnde elrsere

Janet M. Truhe, Esquire
Semmes, Bowen & Semmes

250 West Pratt Street
Baltimore, Maryland 21201

Attorneys for Defendants <j,/~’”””—'—>
R R O R S ’ \ |

~J harmod—]  §

Thomas A. Bowden™

G:07904009.rp!
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RICHARD SHOFER ‘ * IN THE frli—leb

Plaintiff * CIRCUIT COURT NOV 25 1959
v. o * . FOR CIRCUIT COURT FoR
B BALTIMORE City
* BALTIMORE CITY
THE STUART HACK COMPANY, * Case No.
et al. 88102069/CL79993
*
Defendants
*
AR * * * * *

RESPONSE TQ DEFENDANTS’ MOTION FOR
QORDER COMPELLING DISCOVERY

Plaintiff, by his attorneys, files this Response to Defen-
dants’ Motion for Order Compelling Discovery.

1. Plaintiff filed Answers to Interrogatories Propounded
by Stuart Hack on November 11, 1988.

2. Plaintiff filed Plaintiff’'s Response to Defendant’'s
Request for Production of Documents on November 21, 1988.

3. These filings satisfy all the outstanding discovery

requests by the Defendants. Hence, Defendants’ Motion for Order

Compelling Discovery is moot.

RS

By

leomas At
44 <

Thomas A. Bbwd

Blum, Yumkas, Mailman,
Gutman & Denick, P.A.

$2 Hopkins Plaza, Suite 1200

Baltimore, Maryland 21201

(301) 385-4000

Attorneys for Plaintiff




CERTIFICATE

I CERTIFY that on this

1988,
each person listed below:

Janet M. Truhe, Esquire
Semmes, Bowen & Semmes
250 West Pratt Street

Baltimore, Maryland 21201

Attorneys for Defendants

934

a copy of this document was mailed, postage prepald to

F_SERVICE

day of /\/m/p W\/é ed

‘\
/‘\;i1$” ©

?

Thomas.k//Bowden\\\_’
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SEMMES, BOWEN
& SEMMES
850 W. Pratt Street
Baltimore, Md. 81801

quggm %f’

CIR%.T COURT EOR

L-LTIMORE
RICHARD SHOFER : IN T -
Plaintiff ¢ CIRCUIT COURT
vs. : FOR
THE STUART HACK COMPANY, : BALTIMORE CITY
et al
: Case No. 88102069/CL79993
Defendants
Mr. Clerk:

Please withdraw the defendants' motion to compel

for the reason that it has become moot.

Mw W%

Daniel W. Whitney

4445‘1241_7:::~£Z-_

et M, Truhe

iﬂmu Louca 8 )meu/

Semmes, Bowen & Semmes
250 W. Pratt Street
Baltimore, Maryland 21201
539-5040

Attorneys for Defendants

I HEREBY CERTIFY that on this 20"‘4day of November,
1988, a copy of the foregoing was mailed to Lloyd S. Mailman,
Esg. and Thomas A. Bowden, Esq., 1200 Mercantile Bank & Trust

Bldg., 2 Hopkins Plaza, Baltimore, Maryland 21201.

—et M. Truhe

<Y
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RICHARD SHOFER -‘ * IN THE F ' L E D

Plaintiff * CIRCUIT COURT FEB » g
v. P * FOR Lo M,T
: c o
* BALTIMORE CITY FLTINNGREE gy
THE STUART HACK COMPANY, * Case No.
et al. 88102069/CL79993
*x
Defendants

* % % * * * * *

— i a e
B A R

NOTICE OF DEPOSITION

Richard Shofer, Plaintiff, by Lloyd S. Mailman, Thomas A.
Bowden, and Blum, Yumkas, Mailman, Gutman & Denick, P.A., his
attorneys, will take the deposition upon oral examination of The
Stuart Hack Company ("Deponent"), pursuant to Rule 2-411.

1. The deposition will begin at 9 a.m. on Wednesday, March
15, 1989, at the offices of Blum, Yumkas, Mailman, Gutman &
Denick, P.A., #2 Hopkins Plaza, Suite 1200, Baltimore, Maryland,

21201, and will continue from day to day until completed. The

deposition will be stenographically recorded.

2. Deponent’s address is 4623 Falls Road, Baltimoré;“,‘
Maryland, 21209. b e e o ot e e s S i

3. Deponent’s designated representative shall bring with
him to the deposition, and permit Plaintiff to inspect and make
copies of, all documents not already provided (including writ-
ings, drawings, graphs, charts, photographs, recordings, and
other data compilations from which information can be obtained¥—

translated, if necessary, by Deponent into reasonably usable

form) which are in Deponent’s possession, custody, or control and




which were requested in Plaintiff’s Request for Production of

[ Lo A S Wednry,

Lloyd g/ Mailman

e Am

Thomas A. Bowden
1200 Mercantile Bank &
Trust Building
PR TR 2 Hopkins Plaza N
Baltimore, Maryland 21201
SRR T R (301) 385-4000 ,
L km Attorneys for Plaintiff

Documents.

e

CERTIFICATE OF SERVICE

— ;€
I CERTIFY that on this 15# day of VQ/&/WA/‘VM) ,

1989, a copy of this document was mailed, postage prep?j?, to

each person listed below:

Janet M. Truhe, Esquire
Semmes, Bowen & Semmes

250 West Pratt Street
Baltimore, Maryland 21201

Attorneys for Defendants

[ kw/ﬁ

Thomas A. Bowdemn— 043\\
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RICHARD SHOFER | * IN THE ' Fl L E D i.

Plaintiff *  CIRCUIT COURT | MAR 7 1989
v. c * FOR CIRCUIT COURT FOR
T BALTIMORE CITY ,
* BALTIMORE CITY .,
THE STUART HACK COMPANY, * Case No.
et al. 88102069/CL79993
*
Defendants
.
k"
* * * * * * * *
"‘ ) PLAINTIFF'S SECOND REQUEST FOR PRODUCTION OF DOCUMENTS

DIRECTED TQ THE STUART HACK COMPANY

Richard Shofer, Plaintiff, by Lloyd S. Mailman, Thomas A.
Bowden, and Blum, Yumkas, Mailman, Gutman & Denick, P.A., his
attorneys, requests that the following documents be produced by
The Stuart Hack Company, Defendant, at 10 a.m. on the 7th day °ffhﬁw»
April, 1989, in the offices of Blum, Yumkas, Mailman, Gutman &
Denick, P.A., #2 Hopkins Plaza, Suite 1200, Baltimore, Maryland,

‘ 21201, for inspection and copying.

Definitions

: " "You" means The Stuart Hack Company, all its officers,iq
directors, employees, servants, agents, and attorneys, and all
other persons acting or purporting to act on its behalf.

"Interrogatory" means an interrogatory contained in the
Interrogatories propounded to you in this case by the same party
filing this Request for Production of Documents.

"Communication" means any transmittal of information, in any
form whatever, from one or more persons to one or more other
persons.

"Document" means every tangible thing from which information
can be obtained, perceived, or reproduced, and includes any
written, recorded, or graphic matter, however produced or
reproduced and whether or not now in existence, and also includes
the original, all file copies, all other copies no matter how




tee meetings;

"Person"

corporation,

(1)
(2)
(3)
(4)
(5)

dum, etc.);

prepared, and all drafts prepared in connection with such
document, whether used or not, and further includes but is not
limited to papers; books; records; catalogs; price lists;
pamphlets; periodicals; letters; correspondence; scrap books;
note books; bulletins; circulars; forms; notices; post cards;
telegrams; deposition transcripts; contracts; agreements;
leases; reports; studies; working papers; charts; proposals;
graphs; sketches; diagrams; indexes; maps; analyses; statistical
records; reports; results of investigations; reviews; ledgers;
journals; balance sheets; accounts; books of accounts; invoices;
vouchers; purchase orders; receipts; expense accounts; cancelled
checks; bank checks; statements; sound and tape recordings;
videotapes; computer disks; electrical recordings; magnetic
recordings; memoranda (including any type or form of notes,
memoranda, or sound recordings of personal thoughts, recollec-
tions, or reminders, or of telephone or other conversations, or
. of acts, activities, agreements, meetings, or conferences);
photostats; microfilms; instruction lists or forms; computer
printouts or other computed data; minutes of director or commit-
inter-office or intra-office communications;
diaries; calendar on desk pads; stenographers’ notes; appointment
books; and other papers or matters similar to any of the forego-
ing, however denominated, whether or not received by you or
prepared by you for your own use or transmittal. If a document
has been prepared in several copies or additional copies have
been made, and the copies are not identical (or, by reason of
subsequent modification or notation, are no longer identical),
each nonidentical copy is a separate "document."

includes the plural as well as the singular and
shall mean any natural person, partnership, firm, association,
business, joint venture, government or government
. agency, or any other form of private or public entity.

nstr ion

A. Should you object to the production of any document or
documents requested on the basis of any alleged privilege or
immunity from discovery, please list in your written response to
this request all such documents in chronological order, setting
forth as to each the following information:

Date;
Author;
Addressee;
Title;

Type of document (e.g., letter, report, memoran-

€




(6) Subject matter (without revealing the information
as to which privilege or immunity is claimed or objection made);

(7) Basis for the claim of privilege, immunity or
objection; and

(8) Identity of all persons to whom copies of such
documents were sent.

B. If any document in response to this request was, but no
longer is, in your possession, custody or control, please
furnish a description of each such document and indicate the
manner and circumstances under which it left your possession,
custody or control, and its present whereabouts, if known.

C. Any request for production listed herein shall be
‘ construed to include any supplemental information, knowledge,
data or documents responsive to these requests for production
that are later discovered by you, your agents or attorneys.
Documents To Be Pr ce

1. All internal memoranda, research reports, checklists,

or other documents from January 1, 1982 through December 31,

1987, evidencing your general policies and procedures with
respect to advising clients about loans from pension plans to
participants. Such documents should include (but are not limited
. to) (1) memoranda or research reports advising your employees how
to respond to inquiries from plans or participants about such
loans, (2) checklists prepared for the purpose of ensuring that
such loans satisfy all applicable pension and tax laws, and (3)
sample documents (such as promissory notes) for in-house use or

distribution to participants for use in such loan transactions.

BLUM, ~YUMKAS, MAILMAN, GUTMAN ]
‘)85 izzz;i;;}/ i

.1 (s’. Mailmah
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Thomas A. Bowdefd

1200 Mercantile Bank &
Trust Building

2 Hopkins Plaza

Baltimore, Maryland 21201

(301) 385-4000

Attorneys for Plaintiff

ERTIFICATE QF SERVICE

I CERTIFY that on this §/7K day of /¢4

1989, a copy of this document was mailed, postage prepald to
each person listed below: :

Janet M. Truhe, Esquire
Semmes, Bowen & Semmes

250 West Pratt Street
Baltimore, Maryland 21201

Attorneys for Defendants

s

Thomas A. Bowdeh
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LAW OFFICES

FILED | .

BLUM, YUMKAS, MAILMAN, GUTMAN & DENICK, P. APR 5 1989 'P/
1200 MERCANTILE BANK & TRUST BUILDING
BALTIMORZE HSZ':Y’\‘LSA:?ZZTZ 0ol-2914 ClRCU'T COURT FOR
’ BALTIMORE CITY
(301 385-4000
FAX (301) 385-4070 - WRITER'S DIRECT DIAL

(301) 385-4020

April 4, 1989

Saundra E. Banks, Clerk
Circuit Court for
Baltimore City
111 North Calvert Street
Room 462
. Baltimore, Maryland 21202

Re: Shofer v. The Stuart Hack Company, et al.
Case No. 88102069/CL79993

Dear Ms. Banks: o B iy ﬁﬁ,”

The above-referenced case being at issue, would you please
see that it is set in for trial at the earliest possible date?

Thank you for your attention to this matter.

p— -

Thomas A. Bowden

cc: Mr. Richard Shofer
Janet Truhe, Esq.

ol b/ i 3 S CEr ey e g s
v EIRIS TELe)

grg s Byesns
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SEMMES, BOWEN
& SEMMES
280 W. Pratt Street
Baltimore, Md. 21201

RICHARD SHOFER

Plaintiff

THE STUART HACK COMPANY,
et al.

Defendants

% * * %*

THE STUART HACK COMPANY,
et al.

Third Party Plaintiffs
Ve

GRABUSH, NEWMAN & CO.,
SERVE ON:

P.A.

Barry Bondroff, President
515 Fairmount Avenue
Suite 400

Baltimore, MD 21204

Third Party Defendant

* * * *

%

TR

IN THE ?
CIRCUIT COURT

FOR

BALTIMORE CITY

Case No.
88102069/CL79993

~ FILED
. MRR1 81989

CIRCUIT COURT FOR
BALTIMORE CITY

* * * *

THIRD PARTY CLAIM

Defendants,
Hack, by their attorneys,
and Semmes, Bowen & Semmes
against Grabush,
Defendant.

1. The Plaintif

Daniel W. Whitney,

Y

The Stuart Hack Company and Stuart

Janet M. Truhe

, file this Third Party Claim

Newman & Company,

£,

Richard Shofer,

P.A.,

Third Party

has filed

suit against The Stuart Hack Company and Stuart Hack,

-1-
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SEMMES. BOWEN
& SEMMES
850 W. Pratt Street
Baltimore, Md. 21201

pension consultants, alleging that these Defendants advised
the Plaintiff that he could borrow up to 100% of his
voluntary account without tax consequences.

2. In his Answers to Interrogatories, the
Plaintiff stated that the accounting firm of Grabush,
Newman & Company, P.A. prepared his state and federal
income tax returns during the time of the events in
question.

3. The Plaintiff has alleged that his increased
tax liability for the years 1984, 1985 and 1986 and other
damages were caused by the negligence of the Third Party
Plaintiffs, The Stuart Hack Company and Stuart Hack, when
they allegedly failed to advise the Plaintiff of the tax
implications of borrowing from his voluntary account.

4. The Third Party Plaintiffs, The Stuart Hack
Company and Stuart Hack, allege that the Plaintiffs's
damages were caused entirely by the negligence of the Third
Party Defendant, Grabush, Newman & Company, P.A., when they
failed to properly prepare the Plaintiff's personal federal
and state income tax returns for the years in question.

5. The Third Party Plaintiffs, The Stuart Hack
Company and Stuart Hack, allege that if the facts alleged
by the Plaintiff in his Complaint relating to the acts or
omissions of The Stuart Hack Company and Stuart Hack are
true, the Plaintiff's damages were caused solely by the

negligence of Grabush, Newman & Company, P.A.

-2-
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SEMMES, BOWEN
& SEMMES
250 W. Pratt Street
Baltimore, Md. 21801

6. The Stuart Hack Company and Stuart Hack
claim indemnity and/or contribution against Grabush, Newman
& Company, P.A. for any judgment which may be rendered
against The Stuart Hack Company and Stuart Hack, plus
counsel fees, expenses and interest.

7. Copies of the Plaintiff's Complaint and all

pleadings previously filed in this action are attached

hereto.

it 2.7 ek
V;énet M. Truhe

zééQM/nuula ﬂficuon‘g Aiynwﬂ44/

Semmes, Bowen & Semmes
250 West Pratt Street
Baltimore, Maryland 21201
(301) 539-5040

Attorneys for Third Party
Plaintiffs

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this /& ¢A day of
April, 1989, a copy of the foregoing Third Party Claim was
mailed postage prepaid to Lloyd S. Mailman, Esquire and
Thomas A. Bowden, Esquire, Blum, Yumkas, Mailman, Gutman &
Denick, P.A., 1200 Mercantile Bank and Trust Building, 2

Hopkins Plaza, Baltimore, Maryland 21201.

:;%ngf T Tk
Z}ﬁet M. Truh

-3-
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RICHARD SHOFER * IN THE
Plaintiff * CIRCUIT COURT
v. * FOR
* BALTIMORE CITY
THE STUART HACK COMPANY, * Case No.
et al. 88102069/CL79993
*
Defendants .
* * * *x * * * *

PLAINTIFF'S SECOND REQUEST FOR PRODUCTION OF DOCUMENTS
DIRECTED TQ THE STUART HACK COMPANY

Richard Shofer, Plaintiff, by Lloyd S. Mailman, Thomas A.
Bowden, and Blum, Yumkas, Mailman, Gutman & Denick, P.A., his
attorneys, requests that the following documents be produced by
The Stuart Hack Company, Defendant, at 10 a.m. on the 7th day of
April, 1989, in the offices of Blum, Yumkas, Mailman, Gutman & °

Denick, P.A., #2 Hopkins Plaza, Suite 1200, Baltimore, Maryland,

21201, for inspection and copying.

ition

"You" means The Stuart Hack Company, all its officers,
directors, employees, servants, agents, and attorneys, and all
other persons acting or purporting to act on its behalf.

"Interrogatory" means an interrogatory contained in the
Interrogatories propounded to you in this case by the same party
filing this Request for Production of Documents.

"Communication" means any transmittal of information, in any

form whatever, from one or more persons to one or more other
persons.

"Document” means every tangible thing from which information \
can be obtained, perceived, or reproduced, and includes any

written, recorded, or graphic matter, however produced or

reproduced and whether or not now in existence, and also includes

the original, all file copies, all other copies no matter how

2K |
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prepared, and all drafts prepared in connection with such
document, whether used or not, and further includes but is not
limited to papers; books; records; catalogs; price lists;
pamphlets; periodicals; letters; correspondence; scrap books;
note books; bulletins; circulars; forms; notices; post cards;
telegrams; deposition transcripts; contracts; agreements;
leases; reports; studies; working papers; charts; proposals;
graphs; sketches; diagrams; indexes; maps; analyses; statistical
records; reports; results of investigations; reviews; ledgers;
journals; balance sheets; accounts; books of accounts; invoices;
vouchers; purchase orders; receipts; expense accounts; cancelled
checks; bank checks; statements; sound and tape recordings;
videotapes; computer disks; electrical recordings; magnetic
recordings; memoranda (including any type or form of notes,
memoranda, or sound recordings of personal thoughts, recollec-
tions, or reminders, or of telephone or other conversations, or
of acts, activities, agreements, meetings, or conferences);
photostats; microfilms; instruction lists or forms; computer
printouts or other computed data; minutes of director or commit-
tee meetings; inter-office or intra-office communications;
diaries; calendar on desk pads; stenographers’ notes; appointment
books; and other papers or matters similar to any of the forego-
ing, however denominated, whether or not received by you or
prepared by you for your own use or transmittal. If a document
has been prepared in several copies or additional copies have
been made, and the copies are not identical (or, by reason of
subsequent modification or notation, are no longer identical),
each nonidentical copy is a separate "document."

"Person" includes the plural as well as the singular and
shall mean any natural person, partnership, firm, association,

corporation, business, joint venture, government or government
agency, or any other form of private or public entity.

Instructions
A. Should you object to the production of any document or

documents requested on the basis of any alleged privilege or
immunity from discovery, please list in your written response to
this request all such documents in chronological order, setting
forth as to each the following information:

(1) Date;

(2) Author;

(3) Addressee;

(4) Title;

(5) Type of document (e.g., letter, report, memoran-
dum, etc.);
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(6) Subject matter (without revealing the information
as to which privilege or immunity is claimed or objection made);

(7) Basis for the claim of privilege, immunity or
objection; and

(8) Identity of all persons to whom copies of such
documents were sent.

B. If any document in response to this reguest was, but no
longer is, in your possession, custody or control, please
furnish a description of each such document and indicate the
manner and circumstances under which it left your possession,
custody or control, and its present whereabouts, if known.

cC. Any request for production listed herein shall be
construed to include any supplemental information, knowledge,
data or documents responsive to these requests for production
that are later discovered by you, your agents or attorneys.

Documents To Be Produced

1. All internal memoranda, research reports, checklists,
or other documents from January 1, 1982 through December 31,
1987, evidencing your general policies and procedures with
respect to advising clients about loans from pension plans to
participants. Such documents should include (but are not limited
to) (1) memoranda or research reports advising your employees how
to respond to inquiries from plans or participants about such
loans, (2) checklists prepared for the purpose of ensuring that
such loans satisfy all applicable pension and tax laws, and (3)
sample documents (such as promissory notes) for in-house use or

distribution to participants for use in such loan transactions.

BLUM,;YUMKAS,'MAILMAN, GUTMAN

,fl\7f"s atine
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RICHARD SHOFER * IN THE
*
Plaintiff * CIRCUIT COURT
*
V. * FOR
*
THE STUART HACK COMPANY, et al. * BALTIMORE CITY
*
Defendants * l
* Case No. 88102069/CL79993
*
* * * * 4 *x X % * X *x %*

ANSWERS TO INTERROGATORIES
PROPQUNDED BY STUART HACK

Richard Shofer, Plaintiff, by his attorneys, files these
Answers to the Interrogatories propounded by Stuart Hack.

a. The information supplied in these Answers is not based
solely on the knowledge of the executing party, but includes the
knowledge of the party, agents, representatives and attorneys

unless privileged.

b. The word usage and sentence structure may be that of the

attorney assisting in the preparation of these Answers and thus
does not necessarily purport to be the precise language of the

executing party.

NSWER
INTERROGATORY NQ. 1: State your full name, address, date
of birth, marital status, and social security number.

ANSWER NO, 1:
Richard Shofer

216 St. Dunstan’s Road
Baltimore, Maryland 21212

Date of Birth: June 21, 1933

Martial Status: Divorced
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Social Security Number: 219-28-1068

If you have ever pleaded guilty to or
have been convicted of any crime (other than minor traffic
violations), state the nature, place, and date of the same, the
court docket reference, and whether you were represented by
counsel,

ANSWER NO., 2: None.
INTERROGATORY NQ, 3: Have you ever taken any money from the

Catalina Enterprises, Inc. Pension Plan and, if so, please state
the following for each such amount: (1) the date(s), (2) the
amount(s), (3) the purpose or use for which any amount(s) was
taken, (4) amount(s) of repayment, (5) interest rate(s), and (6)
the person(s) who rendered any advice or gave you any information
in connection with the taking of any money from the Plan.

ANSWER NO, 3:
Shofer borrowed money from the Catalina Enterprises, Inc.

Pension Plan as follows:

Transaction No, 1: Date: August 9, 1984

Amount: $60,000.0

Purpose: Richard Shofer - repayment of loan from Crown
Motors

Repayment: $60,345.21 (August 23, 1984)

Interest rate: 15%

Person rendering advice: Stuart Hack

Transaction No. 2: Date: August 23, 1984
Amount: $150,000.00
Purpose: Richard Shofer - repayment of loan from Crown

Motors
Repayment: See below
Interest rate: 12%
Person rendering advice: Stuart Hack
Iransaction No, 3: Date: September 5, 1984

Amount: §50,000.00

Purpose: Richard Shofer - repayment of loan from Crown
Motors

Repayment: See below

Interest rate: 12% ‘

Person rendering advice: Stuart Hack '’

Transaction No, 4: Date: February 21, 1985
Amount: $35,000.00

Purpose: Purchase of Virgin Islands property
Repayment: See below

Interest rate: 12%

Person rendering advice: Stuart Hack

2
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r ion : Date: February 25, 1985
Amount: $3,000.00

Purpose: Purchase of Virgin Islands property
Repayment: See below

Interest rate: 12%
Person rendering advice: Stuart Hack

Transaction No. 6: Date: July 30, 1985

Amount: §$12,000.0

Purpose: Debt service, refurbishing re: Virgin
Islands property

Repayment: See below

Interest rate: 12%

Person rendering advice: Stuart Hack

Transaction No, 7: Date: August 13, 1985

Amount: $25,000.00

Purpose: Debt service, refurbishing re: Virgin
Islands property

Repayment: See below

Interest rate: 12%

Person rendering advice: Stuart Hack

Transaction No, 8: Date: August 21, 1985

Amount: §$5,000.00

Purpose: Debt service, refurbishing re: Virgin
Islands property

Repayment: See below

Interest rate: 12%

Person rendering advice: Stuart Hack

Transaction No, 9: Date: September 30, 1986
Amount: $35,000.00

Purpose: Debt service, refurbishing re: Virgin
Islands property
Repayment: See below
Interest rate: 12%
Person rendering advice: Stuart Hack
Shofer made the following repayments: Interest ($29,556.13
on December 24, 1987, and $90,256.86 on December 24, 1987) and
principal ($1,500.00 on May 24, 1988; $7,000.00 on June 10, 1988,
and $2,800.00 on June 13, 1988). The interest payments were
computed on the total outstanding principal of all loans as of

December 31, 1988, with the $29,556.13 check being allocated to

interest on the $75,000.00 secured by the second mortgage on the
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Virgin Islands property, and the $90,256.86 check being allocated
to the balance of the outstanding principal. The three principal
payments have not yet been allocated to repayment of particular

transactions listed above.

INTERROGATORY NOQ. 4: State whether you have within your
possession or control any documents pertaining to the matters
referred to in Interrogatory No. 3, and describe such document
including a complete description of its contents or in lieu
thereof, attach a copy of each such document to your answers.

ANSWER NQ, 4: These documents will be provided in response

\).

to the Request for Production of Documents.

INTERROGATORY NQ. 5: Describe the assets held by the
Catalina Enterprises, Inc. Pension Plan from 1980 to present and
for each please state: (1) the nature of the asset(s), (2) the
value, and (3) the date it was acquired by the Plan.

WER N : Cash, customer receivables, land, buildings,
and various other assets, acquired at various dates and of
changing value, as more fully described on the Plan's balance
sheets, in Defendants’ custody and also being produced in

response to Request for Production of Documents.

INTERROGATORY NOQ, 6: State whether you have within your
possession or control any documents pertaining to the matters
referred to in Interrogatory No. 5, and describe each such
document including a complete description of its contents or in

lieu thereof, attach a copy of each such document to your
answers.

ANSWER NOQ. 6: These documents will be provided in response

to the Request for Production of Documents.

INTERROGATORY NQ. 7: Give a precise statement of the facts
as to how you contend the defendants were negligent in rendering
advice as to the tax consequences of borrowing from the Catalina
Enterprises, Inc. Pension Plan.

ANSWER NO, 7: Stuart Hack’s letter of August 9, 1984, to
Richard Shofer failed to advise Shofer of any tax consequences
that might result from borrowing or collateralizing Shofer's
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voluntary account. Hack also failed to make ordinary inquiries
that would have revealed the nature and consequences of the loan
transactidns in which Shofer and the Pension Plan were engaging
in time to forestall future transactions and reduce the detrimen-
tal effect of those already undertaken. Hack also failed to
review the Plan itself to discover whether the loans made to
Shofer were permitted under the terms of the Plan. Hack also
failed to provide forms of promissory notes, security agreements,
and other documents suitable for the proper recording of the
various transactions between the Plan and Shofer. These omis-
sions, in light of the fact that drastic tax consequences
actually did flow from the borrowing recommended by Hack,
constituted a failure to meet the standard of care of a competent

pension advisor under the circumstances.

INTERROGATORY NO, 8: State the date on which you first

learned of any facts pertaining to your allegation that the
defendants were negligent in advising you about the tax conse-
quences of borrowing from the Catalina Enterprises, Inc. Pension
Plan including (1) the name and address of all person(s) who
provided you with such facts, (2) how you first learned of these
facts, (3) the reason(s) why any person would bring such facts to
your attention, and (4) what action you took upon learning of
such facts.

ANSWER NO, 8: As stated, this guestion is so broad as to

include every fact involved in this case. Without waiving that
objection, Plaintiff states that on or about November 4, 1986,

Shofer was informed by Alan Marvel of Grabush, Newman & Company,

L AN S N S XTI 4 Flew oo .
P.A., Certified Public Accountants, Suite 3507—the—Quadrangle,

_S,\,,,.:.(_{ god , thalter; cne s el 2170 Y Flet Lan, ,/jJ'z,»,-,x/»’:e*[rv;.ﬁ' (e )
the Village of Cross-Keys;,—Baltimore;—Mdtryland 10 that

certain of Shofer’s borrowings from the Pension Plan might be

taxable as income., Marvel was being paid to advise Shofer as to

g/
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general personal income tax matters. Upon receipt of said
advice, Shofer undertook an extended process of discussion
involving personnel of Grabush, Newman and personnel at the
Stuart Hack Company, including Stuart Hack. Only when these
discussions failed to arrive at a satisfactory resolution did
Shofer pursue this litigation.

INTERRQGATQRY NO., 9: State with particularity the amount
and kind of each and every item of damage or loss resulting from

the occurrence which were incurred by you or on your behalf.

ANSWER NQ, 9: The actual amount of damage has yet to be

ascertained, primarily because there has been no resolution with
the Internal Revenue Service or the State of Maryiand as to
taxes, penalties, interest, and other amounts owed. Shofer’s
debts and payments to the various governmental entities involved -
and to various professionals (including, but not limited to,
lawyers and accountants) are still being negotiated and computed.
When these figures are available, this answer will be supple-
mented. Shofer and Crown Motors have been damaged in that their
_credit standing has been diminished and they are unable to obtain
loans that they requested. They héve also lost interest on the
use of the monies laid oﬁt for these various expenses, including
the support of this litigation. Also, Crown Motors has suffered
damage due to the loss of Richard Shofer’'s services during the
time devoted to this litigation.

INTERROGATORY NO, 10: If you contend thatl;.person’not a
party to this action acted in such a manner as to cause or
contribute to your alleged damages, give a concise statement of
the facts upon which you rely.

ANSWER NO, 10: It is possible that agents, employees, or

independent contractors of the Stuart Hack Company and Stuart
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Hack, whose names are now unknown, contributed to Shofer's
damages.

INTERROGATORY NO, 131: State the content of and the name and
address of any person to whom the defendants or anyone on the

defendants’ behalf made any oral statement which constitutes an
admission with reference to any of the issues raised in this
case.

ANSWER NQ. 11: Hack and his employeeé spoke on numerous
occasions with Richard Shofer. Hack and his employees have made
oral statements to Kenneth Larash and Alan Marvel of Grabush,
Newman (address given elsewhere herein) regarding the issues
raised in this case. Hack or his employees have also had
conversations with Pamela Somers, an employee of Catalina

Enterprises, Inc., 5006 Liberty Heights Avenue, Baltimore,

Maryland 21207. The precise content of such oral statements is

A}
L

not known at this time.

INTERRQGATORY NQ., 12: State the names and addresses of all
experts whom you propose to call as witnesses, the subject matter
of their testimony, and attach to your answer copies of all
written reports received from the same.

ANSWER NQ, 312: Edward J. Kabala, Esg., The Waterfront, 200
First Avenue, Pittsburgh, Pennsylvania, 15222. The subject
matter of the testimony will include the standard of care of a
competent pension adviser and the extent to which the conduct of
Stuart Hack and The Stuart Hack Company fell short of that
standard. A copy of a written report from Kabala is being

produced.

INTERROGATORY NO, 13: State the amount of earned income
reported by you each year on your personal federal income tax
returns from 1980 to present:

ANSWER NOQ. 13:

Year = Amount of FEarned Income
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1980 $60,000.00
1981 $60,000.00
1982 $60,000.00
1983 $60,000.00
1984 $141,000.00
1985 $200,000.00
1986 $200,000.00
1987 $200,000.00
INTERROGATORY NO., 14: State the name and address of the

person(s) who prepared your federal income tax returns from 1980
to present. ’

ANSWER NO., 14: Grabush, Newman & Company, P.A., Certified
Public Accountants, Suite 350, The Quadrangle, the Village of

Cross Keys, Baltimore, Maryland 21210.

INTERROGATORY NO, 15: State the names and addresses of all
persons from whom you have written or signed or recorded state-
ments, attaching to your answer a copy of any such statement in
your control given by the defendants, or any agent thereof,

ANSWER NO, 15: None at this time.

INTERROGATORY NO. 16: State whether you have been audited
by the IRS in connection with monies which you borrowed from the
Catalina Enterprises, Inc. Pension Plan and, if so, state the
following: {1) the date(s), (2) the nature of the tax return,
(3) the result of the audit, and (4) the names and addresses of
person(s) who represented you.

ANSWER NQ. 16: No IRS audits have been initiated by the‘
IRS. However, Shofer has voluntarily raised with the IRS the
issue of the taxability of loans from the Plan to Shofer, and
this issue is now being considered by the IRS. Shofer is being
represented in his negotiations with the taxing authorities by
Nicholas Giampetro, Esg., The Dulaney Center, Suite 108, 849
Fairmount Avenue, Towson, Maryland, 21204.

s

INTERROGATQRY NO, 17: State whether you have filed any
amended tax return in connection with monies which you borrowed
form the Catalina Enterprises, Inc. Pension Plan and, if so,
state: (1) the date(s), (2) the nature of the tax return(s), (3)
the nature of the corrected information, (4) the reason(s) for
filing the amended return, and (5) the names and addresses of any
person who advised you to file the amended return.

8
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Amended returns were filed on March 29,

1988, for taxable years 1984, 1985, and 1986. The tax returns
were 1040 individual income tax returns, and the corrections were
made to reflect taxable loans from the Catalina Enterprises, Inc.
Pension Plan. The returns were filed in order to bring Shofer
into compliance with relevant tax law. Kenneth lLarash and Alan
Marvel at_Grabush, Newman advised Shofer to file the amended
returns.

INTERROGATORY NQ, 18: State the name and address of every
individual who has given you any advice or information pertaining
to the tax conseguences of borrowing from the Catalina

Enterprises, Inc. Pension Plan or the tax consequences of pension
planning generally.

ANSWER NQ., 18: Kenneth Larash and Alan Marvel of Grabush,

Newman; Nicholas Giampetro.

INTERROGATORY NQ, 139: State the name and address of any

person not otherwise mentioned in answer to these interrogatories
who has personal knowledge of facts material to this case.

ANSWER NQ., 19: Loan officers: Tim Krause, Dan Hernandez,
Maryland National Bank, 10 Light Street, Baltimore, Maryland,
21202. Dean Docken, Jr., Hugh Robinson, First National Bank, 705

Frederick Road, Baltimore, Maryland 21228,

I AT
I SOLEMNLY AFFIRM under the penalties of perjury that the
contents of the foregoing paper are true to the. best of my

knowledge, information and belief.

‘471\/}~")17ngﬁzd

Richard Shofed
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I CERTIFY that on this l'4ﬁ day of

BLUM, YUMKAS, MAILMAN, GUTMAN

\ T WAL— { \ Wik
Thomas A. Bowden a(// - N
1200 Mercantile Bdnk & :

Trust Building
2 Hopkins Plaza
Baltimore, Maryland 21201

(301) 385-4000
Attorneys for Plaintiff

F _SERVICE

/\/;TN;WLéﬁq

’

1988, a copy of these Answers to Interrogatories Propounded by
Stuart Hack was mailed, postage prepaid, to each person listed

below:

Janet M. Truhe

Semmes, Bowen & Semmes

250 West Pratt Street
Baltimore, Maryland 21201
Attorneys for Defendants

G:07904009.P1
PBB:080488

Thomas A, Bowden
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RICHARD SHOFER * IN THE
Plaintiff * CIRCUIT COURT
v, * FOR
* BALTIMORE CITY
THE STUART HACK COMPANY, * Case No.
et al, . 88102069/CL79993
Defendants .
* 13 * * x * X *
F_DE IT

Richard Shofer, Plaintiff, by Lloyd S. Mailman, Thomas A.
Bowden, and Blum, Yumkas, Mailman, Gutman & Denick, P.A., his
attorneys, will take the deposition upon oral examination of The
Stuart Hack Company ("Deponent"), pursuant to Rule 2-411.

1. The deposition will begin at 9 a.m. on Wednesday, March 
15, 1989, at the offices of Blum, Yumkas, Mailman, Gutman &
Denick, P.A., #2 Hopkins Plaza, Suite 1200, Baltimore, Maryland,
21201, and will continue from day to day until completed. The
deposition will be stenographically recorded.

2. Deponentis address is 4623 Falls Road, Baltimore,
Maryland, 21209,

3. Deponent’s designated representative shall bring with
him to the deposition, and permit Plaintiff to inspect and make

copies of, all documents not already provided (including writ-

-ings, drawings, graphs, charts, photographs, reéérdings, and

other data compilations from which information can be obtained--
translated, if necessary, by Deponent into reasonably usable

form) which are in Deponent's possession, custody, or control and

o
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which were requested in Plaintiff’s Request for Production of

L LA S WMedns,

Lloyd §/ Mailman

| e [HISf N

1200 Mercantlle Bank &
Trust Building

2 Hopkins Plaza

Baltimore, Maryland 21201

(301) 385-4000

Attorneys for Plaintiff

Documents.

CERTIFICATE OF SERVICE N

—
o 4
I CERTIFY that on this }S day of FbébéVlu,A/4A4 '

1989, a copy of this document was mailed, postage prepajt to
each person listed below:

Janet M. Truhe, Esquire
Semmes, Bowen & Semmes

250 West Pratt Street
Baltimore, Maryland 21201

Attorneys for Defendants

S :

Thomas A. Bowdem—




SEMMES, HOWEN

Baitimore, Md. $180)
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. RICHARD SHOFER : IN THE

. Plaintiff : CIRCUIT COURT

ﬁ vs., - : FOR

. THE STUART HACK COMPANY, : BALTIMORE CITY

f;et al

‘ : Case No. 88102069/CL79993
, Defendants

i Mr. Clerxk:
Please withdraw the defendants' motion to compel

for the reason that it has become mootﬁ

;;lZ/ﬂLL/ (O UMt
Daniel W. Whitney 7

" ?
a e PP S

et M. Truhe

4/é£4mznac¢) /éi¥0<w b4 )éévnnma¢,}

Semmes, Bowen & Semmes
250 W. Pratt Street
Baltimore, Maryland 21201
539-5040

Attorneys for Defendants

: %
I HEREBY CERTIFY that on this E&”*éday of November,
1988, a copy of the foregoing was mailed to Lloyd S. Mailman,
Esqg. and Thomas A. Bowden, Esqg., 1200 Mercantile Bank & Trust |

Bldg., 2 Hopkins Plaza, Baltimore, Maryland 21201.
/
o L //a»£z_
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RICHARD SHOFER * IN THE
Plaintiff * CIRCUIT COURT

v. * FOR

* BALTIMORE CITY

THE STUART HACK COMPANY, * Case No.
et al. 88102069/CL79993
*
Defendants
*
* * * x * * * *

RESPONSE TO DEFENDANTS' MOTION FOR
QRDER COMPELLING DISCOVERY

Plaintiff, by his attorneys, files this Response to Defen-
dants’ Motion for Order Compelling Discovery.

1, Plaintiff filed Answers to Interrogatories Propounded
by Stuart Hack on November 11, 1988.

2. Plaintiff filed Plaintiff’s Response to Defendant’s
Request for Production of Documents on November 21, 1988.

3. These filings satisfy all the outstanding discovery
requests by the Defendants. Hence, Defendants’ Motion for Order

Compelling Discovery is moot.

Z/l;év;ﬂlw\agni/ MMM/FB
LN

Thomas A. BOwW
Blum, Yumkas, "Mailman,

Gutman & Denick, P.A.
#2 Hopkins Plaza, Suite 1200
Baltimore, Maryland 21201
(301) 385-4000

Attorneys for Plaintiff
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23“)\ day of

f
/lee ,m/é es

I CERTIFY that on this

1988,
each persoz listed below:

Janet M. Ts:he, Esquire
Semmes, Bovzn & Semmes
250 West Pratt Street

Baltimore, Maryland 21201

Attorzz2ys for Defendants ) -

a cozy of this document was mailed, pdgtage prepaid,

[

o

to

’

Thomas &7 Bowden
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HEMMES, HOWEN
& SEMMES
860 W. Pratt Strce
Haltimaore, Md §130)

w
RICHARD SHOFER . * IN THE
Plaintiff * CIRCUIT COURT
V. * FOR
* BALTIMORE CITY
THE STUART HACK COMPANY, * Case No.
et al. . 88102069 /CL79993
Defendants
*
* * %* * * * * * *

DEFENDANTS' MOTION FOR
ORDER COMPELLING DISCOVERY

The Stuart Hack Company and Stuart Hack,
defendants, by their attorneys, Daniel W. Whitney, Janet M.
Truhe, and Semmes, Bowen & Semmes, pursuant to Marylaﬁd
Rule 2-432, move this Court for an Order compelling
plaintiff to answer these defendants' interrogatories and
request for production of documents. In accordance with
Rule 2-431, counsel for the defendants have attempted to
resolve this discovery dispute with the plaintiff by
granting two extensions, but have thus far not received any
of the plaintiff's responses to the defendants' discovery
requests. In support of their motion, defendants state as
reasons:

1. On June 29, 1988 the aéfendants sent
interrogatories and a request for production of documents

to the plaintiff.
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SEMMES, HOWEN
A& SEMMESR
280 W. Prett Strect
Halumore, Md. 41801

2. More than thirty (30) days have elapsed
since plaintiff was served with such interrogatories and
request for production of documents.

3. Counsel for the defendants granted the
plaintiff two extensions for responding to these discovery
requests, specifically August 15, 1988 and September 30,
1988.

| 4, To date, plaintiff has not served defendants
with a copy of his answers to either the interrogatories or
the request for production of documents.

WHEREFORE, defendants request that this Court.
issue an Order compelling discovery.

- —

<) oo .
,/_,';i'/((_ Vit b é(.-’ (A /\, AT e Larsy
Daniel W. Whitney S
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e d T 1wl
Jaqét M. Truhe
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\é’./)h/n‘_; L (D8 e ¢m (o )gkr I I e
Semmes, Bowen & Semmes
250 West Pratt Street
Baltimore, Maryland 21201
(301) 539-5040

Attorneys for Defendants

73




BEMMES, BOWEN
& SEMMES
B8O W. Pratt Sireet
Baliimore, Md. 91401

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 1. day of
November, 1988, a copy of the foregoing Defendants' Motion
for Order Compelling Discovery and Order was mailed to
Lloyd S. Mailman, Esquire and Thomas A. Bowden, Esquire,
Blum, Yumkas, Mailman, Gutman & Denick, P.A., 1200
Mercantile Bank and Trust Building, 2 Hopkins Plaza,

Baltimore, Maryland 21201.
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HEMMES., BOWEN

Raliimore, Md. 81801

RICHARD SHOFER * IN THE
Plainfiff * CIRCUIT COURT
v. * FOR
* BALTIMORE CITY
THE STUART HACK COMPANY, * Case No.
et al. . 88102069/CL79993
Defendants i
*
* * %* * * * * * *
O RDER

Defendants' Motion for an Order Compelling
Discovery, having been considered by this Court, it is this
day of , 1988,
ORDERED
That defendants' motion is granted, and the
plaintiff has days within which to file his

answers.

Judge
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RICHARD SHOFER .* IN THE
Plaintiff * CIRCUIT COURT
v. * FOR
. THE STUART HACK COMPANY, et al. * BALTIMORE CITY
Defendants * Civil Action No. 88102069/

CL799893

* % Xk k k k x kx *x k *k kx k*k k kx k *x k *k ¥ ¥ %k *k *x x *x *x *k k %k * Xk *

NOTICE TD PLACKE CASE ON TRIAL DOCKET

Dear Clerk:

This matter being at issue, please place it on the

trial docket.

Lloyd S Mallman AR
4—-———-—-—-———’/ ’

. , \ <: ,
; | (. .
) femoe—/ | v N\owin
Thomas A. Bowden
Blum, Yumkas, Mailman, Gutman &
Denick, P.A.
1200 Mercantile Bank & Trust
Bldg.
2 Hopkins Plaza
Baltimore, Maryland 21201
(301) 385-4000

Attorneys for Plaintiff

CERTIFICATE OF SERVICE
I CERTIFY that on this F+TjL—day of June, 1988, a copy

of this Notice to Place Case on Trial Docket was mailed first
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class, postage prepaid to: )

Janet M. Truhe, Esquire
Daniel W. Whitney, Esquire
Semmes, Bowen & Semmes, P.A.
250 West Pratt Street
Baltimore, Maryland 21201

Attorneys for Defendant.

— ’-\

| J &umvz ai /—{L /50‘“’/&4

Thomas A. Bowden

15pPLD5:PL3.1-3.2
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SEMMES. BOWEN
& SEMMES
250 W Pratt Street
Balthmore, Md_ 21801

RICHARD SHOFER * IN THE
Plaintiff * CIRCUIT COURT
v. * FOR
* BALTIMORE CITY
THE STUART HACK COMPANY, . * Case No.
et al. . 88102069 /CL79993
Defendants
*
* * * * * * * * *

DEFENDANT'S REQUEST FOR PRODUCTION OF DQOCUMENTS

Stuart Hack, defendant, by his attorneys, Daniel
W. Whitney, Janet M. Truhe, and Semmes, Bowen & Semmes,
pursuant to Maryland Rule 2-422, requests that p;aint&ﬁf
produce the following documents:

1. The plaintiff's personal federal income tax
returns for each year from 1980 to present, including any
amended returns.

2. All financial statements prepared on behalf
of the plaintiff from 1980 to present.

3. All documents pertaining to loans, including
any loan agreement, made by the Catalina Enterprises, Inc.
Pension Plan to the plaintiff from 1980 to present.

4. All documents pertaining to the use of or ~

Y

-

pﬁrééée for which monies were taken by the plaintiff from

the Catalina Enterprises, Inc. Pension Plan.




SEMMES. BOWEN
& SEMMES
R30 W Pratt Streer
Raltimore, Md #1801

5. All notes, memos, correspondence or other
documents which pertain to advice or information from any
source given to the plaintiff regarding the tax
consequences of borrowing money from the Catalina
Enterprises, Inc. Pension Plan.

6. All correspondence between the plaintiff and
the defendants from 1980 to present.

7. All documents pertaining to any’iRS audit of
the plaintiff from 1980 to present.

8. All personal bank statements for the
plaintiff from 1980 to present.

9. Copies o0f cancelled checks to Catalina
Enterprises, Inc. Pension Plan from the plaintiff to repay

loans from 1980 to present. -

10. Copies of all notes payable to Catalina
Enterprises, Inc. Pension Plan executed by the plaintiff
from 1980 to present.

11. All documents pertaining to assets held by
Catalina Enterprises, Inc. Pension Plan from 1980.to
present.

12. All correspondence between the plaintiff and
the person(s) who prepared his personal federal income tax

returns for each.year from 1980 to present.

K At
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SEMMES. ROWEN
& SEMMES
B850 W. Praty Street
Battimore, Ma 1201

. . !

13. All documents that itemize, support, contain
evidence of, or relate in any way to plaintiff's claim for
damages in this action.

14. All documents not heretofore identified upon
which the plaintiff relies or intends to rely to support
any claim or allegation asserted by him in this action.

Copies of the aforementioned documents may be

mailed to counsel for the defendants.

gl L LS R
Daniel W. Whitney va

<:la¢'f e .7tZ:JtL’

Janet M. Truhe

~~ -

. /dgﬂ’}wnz 4, /&é(‘ffn e &zmﬁh’w |

Semmes, Bowen & Semmes
250 West Pratt Street
Baltimore, Maryland 21201
(301) 539-5040 -

Attorneys for Defendants '

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 7 7#i day of June,
1988, a copy of the foregoing Defendants' Request for

Production of documents was mailed postage prepaid to Lloyd

S. Mailman, Esquire and Thomas A. Bowden, Esquire, Blum, °:

o !

'Yﬁmkas, Mailman, Gutman & Denick, P.A., 1200 Mercantile




SEMMES. BOWEN
& SEMMES
850 W Pratt Stureer
Bahitmore. Md. 81801

Bank and Trust Building,

Maryland 21201.

o |

t
2 Hopkins Plaza, Baltimore,
RN
DWJ b/ C(/\,{A—f:u#;‘”‘fnf
Daniel W. Whitney YA
i
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SEMMES, BOWEN
& SEMMES
250 W Pratt Street
Asltimore. Md. 21801

RICHARD SHOFER * IN THE
Plaintiff * CIRCUIT COURT
v. * FOR
* BALTIMORE CITY
THE STUART HACK COMPANY, * Case No.
et al. . 88102069/CL79993
Defendants
*
* * * * * * * * *
INTERROGATORIES
TO: RICHARD SHOFER
BY: STUART HACK

These Interrogatories are propounded pursuant_ to
the rules of procedure which require that they be signed
and answered under oath. Where the name or identity of a
person is requested, please state the full name and home
and business address. Unless otherwise indicated, these
Interrogatories refer to the time, place and circumstances
of the occurrence or accident mentioned or complained of in

the pleadings. Knowledge or information of a party shall
include that of the party's agent, representatives and,
unless privileged, attorneys. These Interrogatories are

continuing in character, so as to require you to file

supplemental answers if you obtain further or different
information before trial.

1. State your full name, address, date of
birth, marital status, and social security number.

2. I1f you have ever pleaded guilty to or have

been convicted of any cfime (6%her than minor traffic'

B aitel

violations), state the nature, place, and date of the same,

the court docket reference, and whether vyou were

represented by counsel.

25
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3. Have you ever taken any money from the
ﬁ Catalina Enterprises, Inc. Pension Plan and, if so, please
state the following for each such amount: (1) the date(s),
(2) the amount(s), (3) the purpose or use for which any
;E amount(s) was taken, (4) amount(s) of repayment, (5)
;; interest rate(s), and (6) the person(s) who rendered any
advice or gave you any information in connection with the
i taking of any money from the Plan.
i
. } 4. State whether you have within your
i possession or control any documents pertaining to the
matters referred to in interrogatory no. 3, and describe
} each such document including a complete description of its
contents or in 1lieu thereof, attach a copy of each such

—

document to your answers.

5. Describe the assets held by the Catalina

Enterprises, Inc. Pension Plan from 1980 to present and for

each please state: (1) the nature of the asset(s), (2) the

value, and (3) the date it was acquired by the Plan.

6. State whether you have within yéur
| possession or control any documents pertaining to the
matters referred to in interrogatory no. 5, and describe
each such document including a complete description of its

contents or in 1lieu thereof, attach a copy of each such

.~ doctiment to your answers.
SEMMES, BOWEN i
& SEMMES !
WSO W Prett Stecer N I
Baltimore, Md 21201 ! l
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SEMMES, BROWEN
& SEMMES
850 W. Prats Sireet
Baltimore, Md. 81801

7. Give a precise statement of the facts as to
how you contend the defendants were negligent in rendering
advice as to the tax consequences of borrowing from the
Catalina Enterprises, Inc. Pension Plan.

8. State the date on which you first learned of
any facts pertaining to your allegation that the defendants
were negligent in advising you about the tax consequences
of borrowing from the Catalina Enterprises, Inc. Pension
Plan including (1) the name and address of all person(s)
who provided you with such facts, (2) how you first learned
of these facts, (3) the reason(s) why any person would
bring such facts to your attention, and (4) what action you
took upon learning of such facts.

9. State with particularity the amount and kind
of each and every item of damage or loss resulting from the
occurrence which were incurred by you or on your behalf.

10. If you contend that a person not a party to
this action acted in such a manner as to cause or
contribute to your alleged damages, give a concise
statement of the facts upon which you rely.

11. State the content of and the name and
address of any person to whom the defendants or anyone on

the defendants'- behalf made any oral statement which |

" corrstitutes an admission with reference to any of the

issues raised in this case.

lec¥




SEMMES. BOWEN
& SEMMES
B30 W. Pratt Sareer
Haltimore, Md. 281808

12. State the names and addresses of all experts
whom you propose to call as witnesses, the subject matter
of their testimony, and attach to your answer copies of all
written reports received from the same.

13. State the amount of earned income reported

by you each year on your personal federal income tax

returns from 1980 to present.

14. State the name and address of the person(s)
who prepared your federal income tax returns from 1980 to
present.

15. State the names and addresses of all persons
from whom you have written or signed or recorded
statements, attaching to your answer a copy of any such
statement in your control given by the defendants, or Ehy
agent thereof.

16. State whether you have been audited by the
IRS in connection with monies which you borrowed from the
Catalina Enterprises, Inc. Pension Plan and, if so, state
the following: (1) the date(s), (2) the nature of theltax
return, (3) the result of the audit, and (4) the names and
addresses of person(s) who represented you.

17. State whether you have filed any amended tax
return in connection with_monies which you borrowed from .
thé&*Catalina Enterprises, Inc. Pension Plan and, if so,

state: (1) the date(s), (2) the nature of the tax

/3
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return(s), (3) the nature of the corrected information, (4)
the reason(s) for filing the amended return, and (5) the
names and addresses of any person who advised you to file
the amended return.

18. State the name and address of every
individual who has given you any advice or information
pertaining to the tax consequences of borrowing from the
Catalina Enterprises, Inc. Pension Plan or the tax
consequences of pension planning generally.

19. State the name and address of any person not
otherwise mentioned in answer to these interrogatories who

has personal knowledge of facts material to this case.

o

/*‘ L\/MLJ- [<// é(_\a/%(/é he g Uy
Daniel W. Whitney 7

. —_—
%5ﬂet M. Truhe

)Ai/nv@u A, ﬁﬁafzn Q )XZAMI\LJ/

Semmes, Bowen & Semmes
250 West Pratt Street
Baltimore, Maryland 21201
(301) 539-5040

- Attorneys for Defendants
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SEMMES, BOWEN
& SEMMES
BH0 W. Pratt Street
Baluimare, Md 21201

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 77/ day of June,
1988, a copy of the foregoing Interrogatories was mailed
postage prepaid to Lloyd S. Mailman, Esquire and Thomas A.
Bowden, Esquire, Blum, Yumkas, Mailman, Gutman & Denick,
P.A., 1200 Mercantile Bank and Trust Building, 2 Hopkins

Plaza, Baltimore, Maryland 21201.

@&W [ ULt Anin,

Daniel W. Whitney o
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SEMMES HOWHN
& SEMMES
UROW Praes Srecat
Delynmore, M4 21201

RICHARD SHOFER * IN THE
Plaintiff * CIRCUIT COURT

v. * FOR
| * BALTIMORE CITY
THE STUART HACK COMPANY, * Case No.
et al. . 88102069/CL79993

Defendants

*
* * * * * * * * *

DEFENDANTS' ANSWER TO PLAINTIFF'S
REQUEST FOR PRODUCTION OF DOCUMENTS

The Stuart Hack Company and Stuart Hack,
defendants, by their attorneys, Daniel W. Whitney, Janet M.
Truhe and Semmes, Bowen & Semmes, answer the plaintiff's
request for production of documents as follows:

1. Defendants object to request no. 1 to the
extent that it seeks copies of "all documents relating to
the drafting and finalization of the Plan." This request
is overbroad, and seeks documents which are irrelevant to
the issue of the defendants' advice rendered on August 9,
1984. Without waiving this objection, defendants will
produce a copy of the final Catalina Enterprises, Inc.
Pension Plan.

2. Defendants refuse to produce the documents
sought in request ho. 2 as such documents are irrelevant to
any of the issues in this case.

-1~
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3. Defendants have not consulted an exzpert whom
they presently intend to call at the time of trial. If
such an expert is consulted, counsel for the plaintiff will
be seasonably advised and furnished with a copy of any
report rendered.

4. Defendants object to request no. 4 to the
extent that it seeks the production of "all documents
relating to any advice ever given by you." This request is
overbroad, and seeks documents which are irrelevant to the
‘ issue of these defendants' advice of Augqust 9, 1984.
Without waiving this objection, defendants will produce the
documents requested in paragraph no. 4 pertaining to the
advice of August 9, 1984, except for any document which may
be prepared in anticipation of litigation.

5. Defendants refuse to produce the documents
sought in request no. 5 because such documents are
irrelevant to any of the issues in this case.

‘ 6. Defendants object to request no. 6 to the
extent that it seeks the production of "all documents
relating to any advice given by you" to the Plan. This
request 1s overbroad, and seeks documents which are
irrelevant to the advice of August 9, 1984. Without
waiving this objection, the defendants will produce

documents requested in paragraph no. 6 which are relevant

SEMMES, HOWEN
A SEMMES
2H0 W Fruts Sireve

Baultpmens . Mo 21201
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to the advice of Auqust 9, 1984, except for anv document
which may be prepared in anticipation of litigation.

7. Defendants will produce the document
requested in paragraph no. 7.

8. Defendants do not possess the document
requested in paragraph no. 8.

9. Defendants will produce the documents
requested in paragraph no. 9.

10. Defendants object to request no. 10 to the
. extent that it requests the production of "any documents
prepared for or at the request of or received from, any
agency"” 1in that this request seeks the production of
documents prepared prior to August 9, 1984. Defendants
also object to this request to the extent that it seeks the
production of documents prepared for or on behalf of anyone
other than the plaintiff. Without waiving these
objections, defendants will produce the documents requested
‘ in paragraph no. 10 prepared after August 9, 1984 on behalf
of the plaintiff only, except for any document which may. be
prepared in anticipation of litigation.

11. Defendants will produce the documents
requested in paragraph no. 11, except for any document
which may be prepared in anticipation of litigation.

12. Defendants will produce the documents

SEMMES HOWEN
BN SN RS 50
28 W Frate Sereet

o s requested in paragraph no. 12, except for any documents

-3~
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which mav be privileged or made 1in anticipation of
litigation.

13. Defendants object to request no. 13 because
it is overly broad and defendants are 1incapable of

formulating an answer thereto.

Daniel W. Whitney

Janet M. Truhe

Semmes, Bowen & Semmes
250 West Pratt Street
Baltimore, Maryland 21201
(301) 539-5040

Attorneys for Defendants

CERTIFICATE OF SERVICE

. 1 HEREBY CERTIFY that on this Q?pL day of June,
1988, a copy of the foregoing Defendants' Answer. to
Plaintiff's Request for Production of Documents was mailed
postage prepaid to Lloyd S. Mailman, Esquire and Thomas A.
Bowden, Esquire, Blum, Yumkas, Mailman, Gutman & Denick,
P.A., 1200 Mercantile Bank and Trust Building, 2 Hopkins

Plaza, Baltimore, Maryland 21201.

W w Daniel W. Whitney

TR

NEMMEN, HOWEN
A NEAMES
PLITR U NPT TP
Haltpmore Md 21201
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RICHARD SHOFER _ )* IN THE
Plaintiff oa CIRCUIT COURT
v. * FOR
THE STUART HACK COMPANY, et al. * BALTIMORE CITY
Defendants * Civil Action No. 88102069/

CL79993

* %k k kx *k Kk k k k *k *k %k Kk k *x Kk k * Kk *x Kk * Kk Kk *x * k Kk *x *k *x %k *x

PLAINTIFF'S REQUEST FOR PRODUCTION OF DOCUMENTS
DIRECTED TO THE STUART HACK COMPANY

Plaintiff, by his attorneys, requests that The Stuart

Hack Company produce the following documents pursuant to Rule

2-422.

Definitions

"You" means The Stuart Hack Company, all its officers,
directors, employees, servants, agents, and attorneys, and all
other persons acting or purporting to act on its behalf.

"Document" means every tangible thing from which infor-
mation can be obtained, perceived, or reproduced, and includes
any written, recorded, or graphic matter, however produced or
reproduced and whether or not now in existence, and also includes
the original, all file copies, all other copies no matter how
prepared, and all drafts prepared in connection with such docu-
ment, whether used or not, and further includes but is not
limited to papers; books; records; catalogs; price lists; pamph-
lets; periodicals; letters; correspondence; scrap books; note
books; bulletins; circulars; forms; notices; post cards;
telegrams; deposition transcripts; contracts; agreements; leases;
reports; studies; working papers; charts; proposals; graphs;
sketches; diagrams; indexes; maps; analyses; statistical records;
reports; results of investigations; reviews; ledgers; journals;
balance sheets; accounts; books of accounts; invoices; vouchers;
purchase orders; receipts; expense accounts; cancelled checks;
bank checks; statements; sound and tape recordings; videotapes;
computer disks; electrical recordings; magnetic recordings;
memoranda (including any type or form of notes, memoranda, or
sound recordings of personal thoughts, recollections, or remin-
ders, or of telephone or other conversations, or of acts, activi-
ties. agreements, meetings, or conferences); photostats;
microfilms; instruction lists or forms; computer printouts or
other computed data; minutes of director or committee meetings;
inter-office or intra-office communications; diaries; calendar on
desk pads; stenographers' notes; appointment books; and other

/13




papers or matters similar to auny of the foregoing, however deno-
minated, whether or not received by you or prepared by you for
your own use or transmittal. If a document has been prepared in
several copies or additional copies have been made, and the
copies are not identical (or, by reason of subsequent modifica-

tion or notation, are no longer identical), each nonidentical
copy is a separate "document."

"Person" includes the plural as well as the singular
and shall mean any natural person, partnership, firm, asso-
ciation, corporation, business, joint venture, government or
government agency, or any other form of private or public entity.

"Shofer" means Richard Shofer, plaintiff.

"Catalina" means Catalina Enterprises, Inc.

"Crown" means Crown Motors.

"Plan"” means the Catalina Enterprises, Inc. Pension

Plan.

Instructions

A. Should you object to the production of any docu-
ment or documents regquested on the basis of any alleged privilege
or immunity from discovery, please list in your written response
to this request all such documents in chronological order,
setting forth as to each the following information:

(1) Date;
(2) Aauthor;
(3) Addressee;

(4) Title;

(5) Type of document (e.g., letter. report,
memorandum, etc.);

(6) Subject matter (without revealing the infor-
mation as to which privilege or immunity is claimed or objection
made) ;

(7) Basis for the claim of privilege, immunity or
objection; and

//3




(8) Identity or all persons to whom copies of
such documents were sent. :

B. If any document in response to this request was,
but no longer is, in your possession, custody or control, please
furnish a description of each such document and indicate the
manner and circumstances under which it left your possession,
custody or control, and its present whereabouts, if known.

cC. Any request for production listed herein shall be
construed to include any supplemental information, knowledge,
data or documents responsive to these reguests for production
that are later discovered by you, your agents or attorneys.

Documents To Be Produced
1. All documents relating to ﬁhe drafting and finali-
zation of the Plan.
2. All documents relating to any advice ever given by
you to, or work ever done by you for, any participant in the Plan

other than Shofer.

\ﬁi Any written report of an expert of yours expected
to testify at trial.

4, All documents relating to any advice ever given by
you to, or work ever done by you for, Shofer as a participant in
the Plan.

5. All documents relating to any advice given by you
to, or work ever done by you for, Catalina or Crown.

6. All documents relating to any advice given by you
to, or work ever done by you for, the Plan.

7. A resume or curriculum vitae of Stuart Hack,

current as of thedate of your response to these reguests.

8. A resume or curriculum vitae of Stuart Hack,

//¥




Y

current as of August 9, 1984.

9. Copies of any insurance policies carried by you
that may cover the wrongs alleged in the Complaint.

10. Any documents prepared for or at the request of,
or received from, any agency, such as the federal government or
Internal Revenue Service, regarding Shofer, Crown, Catalina, the

Plan, or any participant in the Plan.

11. All documents relating to Judith Reed's memorandum

of December 16, 1986.

12. All documents relating to Stuart Hack's letter of

ARugust 9, 1984.

\

13. All documents relating in any way to Shofer,
Crown, Catalina, the Plan, or any of the Plan's participants not

requested in any other of these requ st

Il

Lloya S. Mallméa

om——

)W[\\ Cpudien

Thomas A. Bowde V

Blum, Yumkas, Mailman, Gutman &
Denick, P.A.

1200 Mercantile Bank & Trust
Bldg.

2 Hopkins Plaza

Baltimore, Maryland 21201

(301) 385-4000

CERTIFICATE OF SERVICE

I CERTIFY that on this LD l day of June, 1988, a copy

of this Plaintiff's Request for Production of Documents Directed

//8%
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to the Stuart Hack Company was mailed first class, postage pre-

paid to:

Janet M. Truhe, Esquire
Daniel W. Whitney, Esquire
Semmes, Bowen & Semmes, P.A.
250 West Pratt Street
Baltimore, Maryland 21201

Attorneys for Defendant.

}r{huzwf \
Thomas A. Bowden

15PLD5:PL2.1-2.5 -5-
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SEMMES, BOWEN
& SEMMES
850 W. Pratt Street
Beltimare, Md. 81801

RICHARD SHOFER ' * IN THE
Plaintiff * CIRCUIT COURT
v. * FOR
* BALTIMORE CITY
THE STUART HACK COMPANY, * Case No.
et al. . 88102069/CL79993
Defendants
*
* * * * * * * * *

ANSWER TO COMPLAINT

The Stuart Hack Company and Stuart Hack,
defendants, by their attorneys, Daniel W. Whitney, Janet M.
Truhe and Semmes, Bowen & Semmes, 1in answer to the
Complaint and each and every Count thereof, says:

FIRST DEFENSE

1. The defendants generally deny liability and generally

deny the plaintiff's allegations.

SECOND DEFENSE

2. Plaintiff is barred by limitations.

THIRD DEFENSE

3. The plaintiff has failed to state a claim upon which

relief can be granted.

- 7
_?/zf/M ({/) /J//@(duuj» o
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RICHARD SHOFER * IN THE
216 St. Dunstan's Road
Baltimore, Maryland 21212 *
CIRCUIT COURT
Plaintiff *
V. * FOR
THE STUART HACK COMPANY *
4623 Falls Road BALTIMORE CITY
Baltimore, Maryland 21209 *
Serve on: Stuart Hack : * Civil Action No.

4623 Falls Road
Baltimore, MD 21209 *

-and-~ * .
STUART HACK * { a\\lao
11 Pemberly Lane i3 ‘ligti g0
Reistertown, Maryland 21136 * & \
Wit v
RDL .
Defendants * E\_GP\R Y
ala
 * %k K % *k k *x %k *x %k %k & %k % * k *x *k * *x *x *x * ¥ % * ¥ * * * *
COMPLAINT

Richard Shofer, plaintiff, by Lloyd S. Mailman, Thomas
A. Bowden, and Blum, Yumkas, Mailman, Gutman & Denick, P.A., sues
The Stuart Hack Company, a Maryland corporation, and Stuart Hack,

defendants, and for his cause of action states as follows:

Facts Common to All Counts

1. .Thé Stuart Hack Company is a corporation organized
under the law of Maryland which holds itself out as professional
actuaries and consultants who provide professional advice to
trustees and beneficiaries of pension plans as to the prooer use

e

of assets of such plans.
/_’A'%\""“*M

2. Stuart Hack is an attorney licensed to practice in

Maryland and is an employee of the Stuart Hack Company and holds

/e
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himself out as a professional actuary and consultant who provides
professional advice to trustees and beneficiaries of pension
plans as to the proper use of assets of such plans.

3. Richard Shofer (“Shofer”) is the sole stockholder
and president of Catalina Enterprises, Inc. t/a Crown Motors
("Catalina").

4. Catalina Enterprises, Inc. Pension Plan (the
“Plan”) is a qualified pension plan established by defendants in

1971 for employees of Catalina.

5. At all relevant times, Shofer was the Plan‘\\sole

trustee.

6. From 1971 through 1985, The Stuart Hack 3@9 ny

prepared certain of the Plan's annual federal returnigas wégi %§y
its statements to participants. \ Q-@@\' QVgg.

7. During the course of their relationship wag
Catalina, Shofer, and the Plan, defendants held themsef%es out as
expert in the tax aspects of pension planning and fre&hently ren-
dered advice in this area.

8. Based on this course of dealing and on defendants'®
representations as to their expertise, Shofer reasonably expected
that any possible tax consequences resulting from their advice
would be brought to his attention by defendants.

9. By Decenmber 31, 1983, Shofer had accumulated
$209,415.95 in his own voluntary account in the Plan.

10. At some time prior to August 9, 1984, Shofer

sought defendants' advice as to whether it would be advisablé to
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borrow money from the Plan or to use the Plan's assets as colla-
teral for a loan.

11. Defendants responded with an opinion letter dated
August 9, 1984, stating that Shofer could borrow up to 100% of
his voluntary account and making no mention of any tax con-
sequences of such a transaction.

12. Reasonably relying on this advice, and not knowing
or suspecting that a loan advance could be taxed as income,
Shofer proceeded to borrow $200,000.00 from his voluntary account
in the Plan in 1984, $80,000.00 in 1935, and $35,000.00 in 1986.

13. Because these borrowings were in fact taxable to
Shofer as income, Shofer incurred substantial federal and state
tax liabilities as a result of these transactions.

~ 14. Shofer has also incurred expenses for accountants,
pension consultants, and other professionals to rectify his tax
filings.

15. If he had been properly advised by defendants as
to the tax consequences of these transactions, Shofer would not
have borrowed from his voluntary account in the Plan.

16. The Stuart Hack Company continued to render
incorrect advice concerning the loan transactions as late as
December 16, 1986, when The Stuart Hack Company issued a memoran-

dum attempting to persuade Shofer ‘s accountants that the risk of

e

tax liability was very low. N
: 3
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C e
COUNT I
(Negligence)

17. Plaintiff incorporates paragraphs 1 through 16
in this count.

- 18. At all times relevant to the allegations of this
Complaint, defendants held themselves outvto the public in
general, and represented themselves to Shofer in particular, as
possessing that degree of knowledge, experience, skill, and
judgment in the area of advising as to the tax consequences of
transactions involving voluntary accounts in pension funds that
was to be expected of a reasonably competent actuary and con-
sultant in such business in Maryland in 1984.

19. Defendants owed a duty of reasonable care to
Shofer to provide him with reasonably competent advice as to the
tax consequences of borrowing from his voluntary account;in the
Plan.

20. Defendants breached their duty to Shofer by
advising him that he could borrow up to 100% of his voluntary
account in the Plan without incurring tax liability, when a
reasonably competent actuary and professional in this area would
have known and advised Shofer he could not legally do so.

21. As a direct and proximate result of the acts and
omissions of defendants Shofer has incurred, and will in the

future incur additional tax, interest, penalties, attorney's

-« :y'

fees, accountant's fees, and other expenses he would otherwise o
WE

\ ct |

aﬁ ) 5 A\(b‘O\)

not have incurred.
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WHEREFORE, plaintif;)Richard Shofer demands judgment
against defendants The Stuart Hack Company and Stuart Hack in the
amount of Two Hundred Fifty Thousand Dollars ($250,000.00) com-
pensatory damages, plus prejudgment interest; his costs in this
case, including a reasonable attorney's fee; and such other and
further relief as justice may require.

COUNT II

(Breach of contract)

22. Plaintiff incorporates paragraphs 1 through 21
in this count. .

23. Shofer hired defendants to provide Shofer with
expert and reasonably competent advice as to the tax consequences
of borrowing from Shofer's voluntary account in the Plan.

24. Defendants breached that contract by, among other
things, neglecting to inform Shofer that his borrowings against
his voluntary account would cause him to incur tax and other
liabilities.

25. As a direct and proximate result of the acts and-
omissions of defendants, Shofer has incurred, and will in the
future incur additional tax, interest, penalties, attorney's
fees, accountant's fees, and other expenses he would otherwise
not have incurred.

WHEREFORE plaintiff Richard Shofer demands judgment
against defendants The Stuart Hack Company and Stuart Hack in the

o
amount of Two Hundred Fifty Thousand Dollars ($250,000.00) com-
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pensatory damages, plus prejudément interest; his costs in this
case, including a reasonable attorney's fee; and such other and
further relief as justice may require.
COUNT III
(Breach of fiduciary duty)

26. Plaintiff incorporates paragraphs 1 through 25
in this count.

27. Defendants represented to Shofer that Shofer was
justified in reposing special trust and confidence in the exper-
tise and competence of defendants in matters relating to the tax
consequences of withdrawals from voluntary pension accounts, and
invited Shofer to enter into a special relationship.

28. Shofer relied upon the representation of defen-
dants that defendants possessed special expertise and knowledge,
and Shofer reposed special trust and confidence in defendants to
advise Shofer as to the tax consequences of borrowing from his
voluntary account in the Plan.

29. As a result of the relationship of special trust
and confidence between defendants and Shofer, as alleged herein,
defendants owed Shofer a fiduciary duty.

30. Defendants breached that duty to Shofer by
advising him he could borrow up to 100% of-his voluntary account
in the Plan without incurring tax liability, when a reasonably
competent actuary and professional in this area would have

advised Shofer he could not do so.

31. As a direct and proximate result of the a%&qasad
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omissions of defendants, as alleqed herein, Shofer has incurred,
and will in the future incur additional tax, interest, penalties,
attorney's fees, accountant's fees, and other expenses he would
otherwise not have incurred.

WHEREFORE, plaintiff Richard Shofer demands judgment
against defendants The Stuart Hack Company and Stuart Hack in the
amount of Two Hundred Fifty Thousand Dollars ($250,000.00) com-
pensatory damages and Two Hundred Fifty Thousand Dollars
($250,000.00) punitive damages, plus prejudgment interest; his
costs in this case, including a reasonable attorney's fee; and

such other and further relief as justice may require.

/ z

LYoyd/6|” MZilman

N1

Thomas A. Bowden '

Blum, Yumkas, Mailman, Gutman &
Denick, P.A.

1200 Mercantile Bank & Trust
Bldg.

2 Hopkins Plaza

Baltimore, Maryland 21201

Attorneys for Plaintiff
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Bnclosed please find an Amended Complaint to be filand
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RICHARD SHOFER * IN THE
216 St. Dunstan's Road
Baltimore, Maryland 21212 *
. CIRCUIT COURT
Plaintiff *
v. ' * FOR
THE STUART HaACK COMPANY * )
4623 Palls Road BALTIMORE CITY
Baltimore, Maryland 21209 *
Serve on: Stuart Hack * Civil Action No. 8B1020693/
4623 Falls Road CL79993

Baltimore, MD 21209 *

‘ -and- *

STUART HACK *
11 Pemberly ULane
Reistertown, Maryland 21136

»

Defendants *

x k * k k Kk k k ¥ k k kX k k &k k * k *k X Kk % Kk * & * k *k k k * * %

-

AMENDED COMPLAINT e

Richard Shofer, plaintiff, by Lloyd S. Mailman, Thomas
A. Bowden, and Blum, Yumkas, Mailman, Gutman & Denick, P.A.,

files this Amended Complaint.

Facts Common to All Counts

1. The Stuart Hack Company 18 a corporation organized
under the law of Maryland which holds itself out as professiongl
actuaries and consultants who provide professional advice to.
trustees and beneficiaries of pension plans as to the proper use
of assets df-such plans,

2. Stuart Hack is an attorney licensed to practice in

Maryland and is an employee of the Stuart Hack Company and holds

/2¢
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himself out as a professional actuwary and coasultant who provides
professional advice to trusteed and beneficiaries of'pension
élans as to the proper use of assets of such plans.

3. Richard Shofer ("Shoferx") is the sole stockholder
and president of Catalina Enterprises, Inc., t/a Crown Motors
(“Catalina").

4. Catalina Enterprises, Inc. Pension flan (the
"Plan”) is a qualified pension plan established by dafendants in
1971 for employees of Catalina,

5. At all relevant times, Shofer was the Plan's sole
trustee.

6. From 1951 through 1985, The Stuart Hack Company

prepared certain of the Plan's annual federal returns as well as

[

its statements to participants. ,

7. During the course of their relationsh?p with
Catalina, Shofer, and the Plan, defendants held themselves out as
expert in the tax aspects of pension planning and freguently ren-
dered advice in this area.

8. Based on this course of dealing and on defendants'
representations as to their expertise, Shofer reasonably expected
that any possible tax consequences resulting from their advice.
would be brought to his attention by defendants.

9. By December 31, 1983, shofar had accumulated
$209,415.95 in his own voluntary account in the Plan.

10. At some time prior to August 9, 1984, Shofer

sought defendants' advice as to whether it would be advisable to

/a7
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borrow money from the Plan or to use the Plan's assets as colla-
teral for a loan.

11. Defendants responded with an opinion latter dated
August 9, 1984, stating that Shofer could borrow up to 100% of
his voluntary account and making no mentioq of any tax coa-
sequences of such a transaction,.

12. Reasonably relying on this advice. and not knowing
or.suspecting that a loan advance could be taxed as income,
Shofer proceeded to borrow $200,000.00 from his voluntary account
in the Plan in 1984, $80,000.00 in 1985, and $35,000.00 in 1986.

13. Because these borrowings were in fact taxable to
Shofer as ihcome, Shofer incurred substantial federal and state
tax liabilities és a result of these transactions.
| 14;, Shofer has also incurred expenses for accountants,
pension consultants, and other professionals to rectify his tax

filings.

15. TIf he had been properlyvadvised by defendants as
to the tax consequences of these transactions, Shofer would not
have borrowed from his voluntary account in the Plan.

16. The Stuart Hack Company continued to render
incorrect advice concerning the loan transactions as late as
December 16, 1986, when The Stuart Hack Company issued a memoran-

dum attempting to persuade Shofer's accountants that the risk of

tax liability was véry low.

/ef
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COUNT I
(Negligence}

17. Piaintiff incorporates paragraphs 1 through 16
in this count.

18, At all times relevant to the allegations of this
Complaint, defendants held themselves out to the public in
general, and represented themselves to Shofer in particular, as
. possessing that degree of knowledge, experience, skill, and
judgment in the area of advising as to the tax consgsequences of
transactions involving voluntary accounts in pension funds that
wag to be expected of a reasonably competent actuary and con-
sultant in such business in Maryland in 1984,

19. Defendants owed a duty of reasonable care to
Shofer to provide him with reasonably competent advice as to the
tax consequences of borrowing from his voluntary account in the
Plan.

‘ ' " 20. Defendants breached their duty to Shofer by
advising him that he could borrow up to 100% of his voluntary
account in the Plan without incurring tax liability, when a
reasonably competent actuary and professional in this area would
have known and advised Shofer he could not legally do so.

21. As a direct and proximate result of the acts and
omigsions of défendants Shofer has incurred, and will in the
future incur additional tax, interest, penalties, attorney's

fees, accountant's fees, and other expanses he would otherwise

not have incurred.
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WHEREFORE, plaintiff Richard Shofer demanés judgment
- against defendants The Stuart Hack Company and Stuart Hack in the
amount of Two Hundred Fifty Thousand Dollars ($250,000.00) com-
pensatory damagas, plus prejudgment interest; his costs in this
case, including a reasonable attorney's fee; and such other and

further relief as justice may require.
COUNT II
(Breach of contract)
. 22, vPlaintiff incorporates paragraphs 1 through 21
in this count.

23. Shofer hired defendants to provide Shofer with
expext and reasonably competent advice as to the tax consequences
of borrowing from Shofer's voluntary account in the Plan.

24. Defendants breached that contract by, among other
things, neglecting to inform Shofer that his borrowings against
his voluntary account would cause him to incur tax and other
‘ liabilities.

25. As a direct and proximate result of the acts and
omissions of defendants, Shofer has incurred, and will in the
future incur additional tax, interest, penalties, attorney'sa
fees, accountant's fees, and other expenses he would otharwise
not have incurred. |

WHEREFORE plaidtiff Richard Shofer demands judgment
against defendants The Stuart Hack Company and Stuart Hack in the

amount of Two Hundred Fifty Thousand Dollars ($250,000.00) com-
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pensatory damages, plus prejudgment interest; his costs in this
case, including a reasonable attorney's fee; and such other and
further relief as justice may require.
COQUNT IIT
(Breach of fiduciary duty)

26, pPlaintiff incorporates paragraphs 1 through 25

in this count.

27. Defendants represented to Shofer that Shofer was
justified in reposing special trust and confidence in the exper-
tise and competence of defendants in matters relating to the tax
consequences of withdrawals from voluntary pension accounts, and
invited Shofer to enter into a special relationship.

28. Shofer relied upon the representation of defen-
dants that defendants possessed special expertise and knowledge,
and Shofer reposed special trust and confidence in defgndants to
advise Shofer as to the tax conseguences of borrowing from his
‘ voluntary account in the Plan. |

29. As a result of the relationship of special trust.
and confidence between defendants and Shofer, as alleged herein,
defendants owed Shofer a fiduciary duty. ot

30. Defendants breached thﬁt duty to Shofer by
advising him he could borrow u§ to 100% of his voluntary account
e in the Plan without incurring tax liability, when a resasonably
competent -actuary and professional in this area would have

advised shofer he could not do so.

31. As a direct and proximate result of the acts and

13/
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omissions of defendants, as alleged herein, Shofer has incurred,
and will in the future iacur additional tax, interest, penalties,
éttorney's fees, accountant's fees, and other expenses he would
otherwise not hava incurred.

WHEREFORE, plaintiff Richard Shofer demands judgment
against defendants The Stuart Hack Company and Stuart Hack in the
amount of Two Hundred Fifty Thousand Dollars ($250,000.00) com-—
pensatory damages and Two Hundred Fifty Thousand Dollars

. ($250,000.00) punitive damages, plus prejudgment interest; his
costs in this case, including a reasonable attorney's fee; and
such other and further relief as justice may require.

COUNT IV
(ERISA)

32. Plaintiff incorporates paragraphs 1 through 31
in this count.
33. Under the terms of the Plan, Catalina as adminis-
A ktrator haa the power, duty and responsibility to resolve and
. datermine all disputes or questions arising under the Plan,
including determination of the rights of participants.
34. Under the terms of the Plan, fiduciaries of
Catalina were required to discharge their_duties with respect to
the Plan with the care, skill, prudence, and diligence under the
_circumstances then prevailing that a prudent man acting in a like

capacity and familiar with such matters would use in the conduct

of an enterprise of a like character and with like aims.
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35, Hack and The Stuart Hack Company were at all rele-

"= vant times retained by Catalina under the terms the Plan aad

therefore charged with the fiduciary duties imposed under the
Plan.

36. Shofer was at all relevant times a participant
under the Plan and therefore was entitled to the benefit of the
fiduciary obligations imposed by the Plan on Hack and The Stuart
Hack Company.

37. The advice at issue in this case, rendered by Hack

and The Stuart Back Company, was rendered in violation of the

v fiduciary duties imposed on Hack and The Stuart Hack Company by

the Plan.

38. A civil cause of action by a pgrticipant in a plan
to enforce his rights under thé'ﬁlan is provided by 29 U.S.C.A.
§ 1132,

39. As a direct and proximate result of the Acts and
omissions of defendants, as alleged herein, Shofer has incurred,
and will in the future incur additional tax, interest, penalties,
attorney's fees, accountants' fees and other expenses he would
otherwfse not have incurred.

WHEREFORE, plaintiff Richard Shofer demands judgment
against deféndants The Stuart Hack Company and Stuart Hack in the
amount of Two'Hundred'Fifty Thousand Dollars ($250,000.00) com=-
pensatory damages plus prejudgment interest; his costs in this

case, including a reasonable attorney's fee pursuant to
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29 U.S.C.A. 1132(g); and such other and further relief as justice

-

may require.

i /.-,w,/

Lloy*7S Maxlman\~-

o 7 8

Thomas A. Bowden

Blum, Yumkas, Mailman, Gutman &

Denick, P.A,

1200 Mercantxle Bank & Trust

Bldg.
2 Hopkins Plaza
Baltimore, Maryland

21201

e R Attorneys for Plaintiff

e - CERTIFICATE OF SERVICE

I CERTIFY that on this _ /s 0 day of May, 1988, a copy

of this Amended Complaint was mailed first class, postage prepaid

to:

Stuart Hack, Resident Agent
The Stuart Hack Company
4623 Falles Road :
. Baltimore, Maryland 21209

Stuart Hack .
11 Pemberly Lane
Reisterstown, Maryland 21136

../##ad‘_—~ﬂd \

/W/V ;T

Thomas A. Bowden
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THE STUART HACK COMPANY

Consultants & Actuaries

May 2, 1988

Swan Hacx. 2. CLU.
Mar,znme 2uects MEC . MBALUD
Alan Varcencnessche

Conna tarham \Velsh

\
D
Ms. Rhoda C. James REGE\VE
Sr. Claims Representative Vagg
Crum & Forster Managers Corporation px L
200 S. Wacker Drive RRO\"' ‘
. Chicago, Illinois 60606 \ICHAEL CN 3

Reference: Catalina Enterprises/Richard Shofeq
Claim # CBD 80001282 .

Dear Ms. James:

Enclosed is the original of a complaint and summons. It
requires a response within 30 days.

This is a duplicate of the complaint and summons received by
me at The Stuart Hack Company 4623 Falls Road address, the
original of which was forwarded to you on April 29, 1988.

Sincerely,
Y.
Stuart Hack

SH:ecs
Enclosure

¢e: Mr. Steven R. Cohen
Cal-Surance Associates, Inc.
(National Union Fire Insurance Company)
Ms. Cynthia L. Lesane
The CIMA Companies, Inc.
(American Empire Surplus Lines Insurance Company)
David Rudow, Esq.

/3s°
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LAW m~=FICES

BLUM, YUMKAS, MAILMA: )BUTMAN & DENICK, P. A.
1200 MERCANTILE BANK & TRUST BUILDING
2 HOPKINS PLAZA
BALTIMORE, MARYLAND 21201

(301) 539-4151

April 22, 1988 | 1

v \VED
CERTIFIED MAIL RECE

RETURN RECEIPT REQUESTED MAY L+ 1988
"RESTRICTED DELIVERY - SHOW TO N
WHOM, DATE, ADDRESS OF DELIVERY"
MICHAEL CARRO
Mr. Stuart Hack E s

11 Pemberly Land
Reisterstown, Maryland 21136

Re: Richard Shofer v. The Stuart Hack Company, Inc.
and Stuart Hack
Case No.: 88102069

Dear Mr. Hack:

Enclosed please find a Complaint and Summons in the
above-referenced case.

' Please note that you must file a response within 30
days. You should forward these papers immediately to your attor-
ney.

Thomas A. Bowden

TAB/aes
Enclosure
15WD13C:L76

/ 36
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IN THE CIRCUIT COURT FOR BALTIMORE CIT\F‘LED

. MAY 1 81389
RICHARD SHOFER
' CIRCUIT COURT FOR
Plaintiff * IN THE BALTIMORE CITX
v. )
* CIRCUIT COURT
THE STUART HACK COMPANY,
et al.,
. * FOR
Defendants
* * * * * BALTIMORE CITY
THE STUART HACK COMPANY,
et al., * Case No. 88102069/CL79993
Third Party
Plaintiffs *
v.
*
GRABUSH, NEWMAN & CO., P.A.,
Third Party *
Defendant
%* * * * %* * * * *

ANSWER TO THIRD PARTY CLAIM

Defendant, Grabush, Newman & Co., P.A., by its attorneysx
Linda M. Schuett and John J. Ryan, answers the Third Party Claim =
filed by Defendants, The Stuart Hack Company and Stuart Hack, as
follows:
I.
The Third Party Claim fails to state a claim upon which
can be granted.

IT.

Grabush, Newman & Co. generally denies liability for the

/37




claims made in the Third Party Claim.

IT1TI.
(Affirmative Defenses)

1. Defendants assumed all risks associated with the
advice given by them to Plaintiff, as alleged in Plaintiff's Com-
plaint.

2. Defendants are estopped to assert any claims against
Third Party Defendant.

3. Defendants' Third Party Claim is barred by the statute
of limitations.

4. Defendants have waived any and all potential claims
against Third Party Defendant.

5. Third Party Defendant's actions were privileged.

Iv.
(Specific Admissions/Denials)

1. The allegations of paragraphs 1, 2, and 3 do not
require a specific admission or denial. Third Party Defendant
states that the Complaint, Answers to Interrogatories, and other
allegations contained in pleadings speak for themselves. To the
extent that any of these paragraphs require a specific admission
or denial, Third Party Defendant denies them.

2. Third Party Defendant denies the allegations of para-
graphs 4 and 5.

3. Third Party Defendant vehemently denies any liability
whatsoever for indemnity or contribution, counsel fees, expenses,
or interest. Third Party Defendant denies all remaining allega-

tions of paragraph 6.

3¢




4. Third Party Defendant admits that a copy of the
Plaintiff's Complaint was attached to the Third Party Claim. Third
Party Defendant is without sufficient information to admit or deny

the remaining allegations of paragraph 7 and, therefore, these

/7{42‘/@/@4 gxl\w,cr

Linda M. Schuett

John J. Ryan

Frank, Bernstein, Conaway & Goldman
300 East Lombard Street

Baltimore, Maryland 21202

(301) 625-3500

allegations are denied.

CERTIFICATE OF SERVICE

I CERTIFY on this /2‘“ day of May, 1989 that a copy of
the foregoing Answer to Third Party Claim was mailed, postage pre-
paid, to:

Janet M. Truhe, Esquire
Semmes, Bowen & Semmes

250 West Pratt Street
Baltimore, Maryland 21201

Lloyd S. Mailman, Esquire
Thomas A. Bowden, Esquire
Blum, Yumkas, Mailman, Gutman
& Denick, P.A.
1200 Mercantile Bank & Trust Building
2 Hopkins Plaza
Baltimore, Maryland 21201

m Seloor

Einfle M. Schuett —
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Circuit Court for Baltimore City
Saundra E. Banks, Clerk
111 N. Calvert St. - Room 462
Baltimore, Md. 21202

WRIT OF SUMMONS Case Number _ 58102069/CL79993

STATE OF MARYLAND, CITY OF BALTIMORE TO WIT: THIRD PARTY COMSLA INT

PRIVATE ‘ROCESS
Grabush, Newman & Co., P. A.
TO: gerve On: Barry Bondroff, President
515 Fairmount Avenue
Suite 40O
Baltimore, Maryland 2120L

You are hereby summoned to file a written response by pleading or motion in this Court to the attached

k C tal
Complaint filed by The Stuart Hack Company, e

N & dress
1623 Falls Road, Baltimore, Matyland - 21209

e

- 0 . .
within _3___ days after service of this summons upon you.

.
WITNESS the Honorable Chief Judge of the Eigh}‘ﬂ Judicial Circuit of Maryland.

. IR 7L S
TR T RAPRLE

P T Rt A 7 g TR '
Vi

L/19/89

Date Issued

TO THE PERSON SUMMONED:
S -

I 1. PERSONAL ATTENDANCE IN COURT ON THE DAY NAMED IS NOT REQUIRED.

2. FAILURE TO FILE A RESPONSE WITHIN THE TIME ALLOWED MAY RESULT IN A JUDGMENT
BY DEFAULT OR THE GRANTING OF THE RELIEF SOUGHT AGAINST YOU.

SHERIFF'S RETURN

Person Served Time _____ Date

Person Served Time _____ Date

Non Est (Reason)

Fee $ Sheriff

NOTE:

1. This summons is effective for service only if served within 60 days after the date it is issued

2. Proof of service shall set out the name of the person served, date and the particular place and manner of service.
If service is not made, please state the reasons.

3. Return of served or unserved process shall be made promptly and in accordance with Rule 2-126.

4. 1If this summons is served by private process, Process server shall file a seperate affidavit as requircd by Rule
2-126 (a).

I CC—-29 ko
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" RICHARD SHOFER | ,; ‘% IN THE Jﬁ F I E E D "

Plaintiff -~ *  CIRCUIT COURT . AUG gg
v. e T *  FOR kaxurCo
R T - BALTIMOR RTFOR
*  BALTIMORE CITY /3
F)
THE STUART HACK COMPANY, * . Case No.
et al. 88102069/CL79993
Defendants
*
* * * * * * * *

fA Lt Ba e . S
B s S IS NI PO TN

PLAINTIFF’'S FIRST REQUESTS FOR ADMISSION
Plaintiff, by his attorneys, directs the following requests
for admission to Stuart Hack and The Stuart Hack Company,

Defendants, pursuant to Rule 2-424.

Definitions
"You" means Stuart Hack.
The "Company" means The Stuart Hack Company, all its of—,quff*
ficers, directors, employees, servants, agents, and attorneys,

all its predecessors and successors, and all other persons actlng
or purporting to act on its behalf. ,

The "Letter" means the letter dated August 9, 1984 (attached
as Exhibit A) from you to Richard Shofer. e re e

' The "Reed Memo" means the memorandum dated December 16, 1986
from Judith Reed to you.

"Governing Law" means all applicable statutes, regulations,
and other laws applying to the Plan during the month of August,
1984, unless otherwise noted.

The "Code" means the Internal Revenue Code as it was in
force during the month of August, 1984, unless otherwise noted.

"Section 72(p)" means Section 72(p) of the Code.
- »Shofer" means Richard Shofer, Plaintiff.
The "Plan" means the Catalina Enterprises, Inc. Pension

Plan in all of its varlous forms, from its 1nceptlon to the
present. R R ‘ , : :
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The "Plan Documents" means the plan documents of the
Catalina Enterprises, Inc. Pension Plan in all of its various
forms, from its inception to the present.

The "Restated Plan" means the Plan in all its various forms
including and following the 1984 Amending Restatement.

The "Original Plan" means the Plan in all its various forms
from its inception but prior to the Restated Plan.

The "Voluntary Account" means Shofer’s voluntary account in
the Plan.

The "Employer Account" means Shofer’s employer account in
the Plan.

"Plan Loan" means a loan transaction in which a participant,
such as Shofer, receives cash from the Plan and the Plan uses as
collateral the participant’s account(s) in the Plan. :

"Third-Party Loan" means a loan transaction in which a
participant, such as Shofer, receives cash from a third-party
lender who accepts as collateral the participant’s account(s) in
the Plan.

PLEASE NOTE: All page and line citations refer to your"’V
deposition testimony unless otherwise noted. ,

nstr ion

1. Each of the matters listed below shall be deemed ,
admitted unless, within 30 days after service of these requests,
a response is filed. o

2. Each response shall contain one of the following:

a. An admission of the truth of the statement or the
genuineness of the documents

b. A denial of the truth of the statement or the
genuineness of the documents (however, please
note: A denial shall fairly meet the substance of
the requested admission, and when good faith
requires that a party qualify an answer or deny
only a part of the matter of which an admission is
requested, the party shall specify so much of it
as is true and deny or gualify the remainder.)

c. An objection to the request for admission, along
with the reasons for the objection (however,
please note: An assertion that the matter of
which an admission is requested presents a genuine

2
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issue for trial may not constitute the sole reason
for objecting to a request), or

d. A declaration that the truth of the statement or
the genuineness of the documents cannot be
truthfully admitted, along with detailed reasons
for the declaration. (Please note: Lack of
information or knowledge may not be given as a
reason for the failure to admit or deny unless the
responding party states in the response that

after reasonable inquiry the information known or
readily obtainable by the responding party is

insufficient to enable the respondlng party to
admit or deny.)

s s S Reque for Admission

PLEASE ADMIT THE GENUINENESS OF THE FOLLOWING DOCUMENTS: »

1. Each exhibit (numbered H-1 through H-19) introduced fi r
into evidence during the first two sessions of your deposition.

2. The letter dated August 9, 1984, signed by you and
attached as Exhibit A. '

PLEASE ADMIT THE TRUTH OF THE FOLLOWING FACTS:

3. The text of Exhibit B (attached) containsffhé i;ﬁéﬁage
of Section 72(p) of the as it was in effect during the month of

August, 1984.

4. You composed the language of the Letter. i
. 5. No one helped you draft the language of the Letter.
- 6. The Letter was mailed to Shofer via first class U.S.
mail.
7. The Lettér was sent to Shofer on August 9,‘1984.
8. You did not show the text of the Letter or any draft to

anyone (other than secretarial or clerical help) prior to mailing
it to Shofer.
9. One of your purposes in the Letter was to respond to a“'

specific request from Shofer for your opinion of the personal tax
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implications of one or more contemplated loan transactions.

10. A "money purchase pension plan" is a type of pension
plan in which the employer makes annual deposits to the plan in a
nondiscretionary amount, and these deposits are allocated into
accounts for eligible employees in a predetermined nondis-
criminatory fashion.

‘_11. Page 167, Line 11 refers to a Plan Loan.
12. On Page 167, Lines 12-13, the phrase "put up his
VWﬁ;;iunfary account as collateral and make a loan against it"
. refers to a Third-Party Loan.

.. 13. Page 169, Lines 2-3 refer to a Plan Loan.: :

" 14. ©Page 169, Line 14 refers to a Plan Loan.
k"Qh*15{ ‘Page 169, Lines 15-16 refer to a Third-Party Loan.

16, Page 184, Lines 13-15 refer to a Third-Party Loan.

""17. Page 184, Line 16 refers to a Plan Loan. = = = = ?? 5fjff
tVié?”*In Paragraph 1 of the Letter, the term "be used as . |
collateral for loans" refers to a Third-Party Loan transaction.
. 19. In Paragraph 1 of the Letter, the term "borrow against
these plans" refers to a Plan Loan transaction. B
20. In Paragraph 2, Sentence 2 of the Letter, the term "be
put up as collateral for a loan" refers to a Third-Party Loan
transaction. | | VVV.} ’ 'ii“' - | ‘ | -
L 3%. - In Pafagraph 2,‘Séﬁ£égée“é of the Lettef, the terﬁ
“loans to participants against their employer account" refers to
a Plan Loan transaction.r R YH ”‘”‘Ui 1 f L i | |
@&« In Paragraph 2, Séﬁtencé 3‘of fhe Lé££er; thé teim‘

"loans against an employer account" refers to a Plan Loan

e




transaction.

23. 1In Paragraph 3, Sentence 2 of the Letter, the term
"borrowed against the account" refers to a Plan Loan transaction.
24. 1In Paragraph 3, Sentence 3 of the Letter, the term
"loan against the voluntary account" refers to a Plan Loan

transaction.
. 25, Paragraph 3, Sentence 4 of the Letter refers to a
Third-Party Loan transaction. SRR T |

26. Paragraph 4, Sentence 1 of the Letter refers to a
Third-Party Loan transaction. ’

... 27. Paragraph 4, Sentence 2 of the Letter refers to a
Third-Party Loan transaction.

2§. _In Paragraph 4, Sentence 4 of the Letter, the phrase
"use féﬁf.voluntary account as collateral for a loan" refers ﬁo;é'T
Third-Party Loan transaction.

‘ “'29. In Paragraph 4, Sentence 4 of the Letter, the phrase
"borrow up to 100% of your voluntary account" refers to a Plan
Loan transaction.

30. Paragraph 1 of the Letter does not recite all of the
qﬁestions Shofer asked you in your telephone conversations during
the week prior to August 9, 1984.

31. In writing the Letter, your main concern was to inform
Shofer of any tax, legal, or economic problems that would arise
upon Shofer’s making a Plan Loan or a Third-Party Loan.

32. In Paragraph 1, Sentence 1, the word “can" is meant to
convey the concept of Shofer’s ability to engage in the desig-

nated transactions without encountering tax, legal, or economic

5




problems.

33. In Paragraph 1, Sentence 1, the word "can" is not meant
to convey the concept of Shofer’s legal right to engage in the
designated transactions.

34. In the Letter, the term "voluntary account" referred to

the account labeled "Employee Voluntary" under the name "SHOFER,

R." in the table called "Allocation Summary for all Participants

in the CATALINA ENTERPRISES, INC. PENSION PLAN" in the Annual
 Statement issued by the Company for the plan year ending December

31, 1983.

35. In the Letter, the term "employer account" referred to

the account labeled "Employer Account" under the name "SHOFER,

R." in the table called "Allocation Summary for all Participants

in the CATALINA ENTERPRISES, INC. PENSION PLAN" in the Annual .. .-

Statement issued by the Company for the plan year ending December
31, 1983. | e NI

36. Section 72(p) contained no distinction bef&eenb§gihﬁ;
tary accounts and employer accounts.

;7. The Code contained no distinction between voluntary i’
éédounts and employer accounts that was relevant to the issues
you intended to address in the Letter.

38. Governing Law contained no distinction between volun-
tary accounts and employer accounts that was relevant to the
issues you intended to address in the Letter.

39. The reference in Section 72(p)(1)(A) to "a qualified

employer plan" included both the Voluntary Account and the

Employer Account.

%



40. In Paragraph 2, Sentence 2, the phrase "up to a maximum
of five years (for a longer period of time if used for the
purchase or substantial improvement to a primary residence)" was
intended to refer to requirement found in Section 72(p)(2)(B)
that no loan shall be eligible for the exception under Section
72(p) (2) (A) unless the loan, by its terms, is required to be

repaid within five years.

purpose of preparing, drafting, or finalizing the Letter.
‘ 42. The language in Paragraph 2, Sentence 2 of the Letter
does not convey the idea that, in order not to be taxable as a

distribution, any loan (other than the designated home loans)

43. The language in Paragraph 2, Sentence 2 of the Letter
does not convey the idea that Shofer should concern himself with
ensuring that any particular loan should, by its terms, be Y
required to be repaid within five years. , o

. 44. With regard to the collateral in addition to theﬁ
account value referred to in Paragraph 2, Sentence 3, a promis-
sory note is usually adequate collateral.

45. With regard to the collateral in addition to the
account value referred to in Paragraph 2, Sentence 3, a promis-
sory note would have constituted adequate collateral for the loaﬁ
transactions about which you were advising Shofer.

46. Paragraph 3, Sentence 1 of the Letter is incorrect.

47. Paragraph 3, Sentence 1 of the Letter had no basis iﬁ

Section 72(p).

41. You did not read any portion of Section 72(p) for the

should, by its terms, be required to be repaid within five years.

¥



48. Paragraph 3, Sentence 1 of the Letter had no basis in

49. Parag;aéhv3,VSentence 1 of oﬂe Légzo;/ﬁod”no‘béois in
Governing Law.

50. The five-year repayment requirement of Section
72(§)(2)(B) applied to loans from the Voluntary Account as well
as the Employer Account.

-7 51. To the extent that Paragraph 3, Sentence 2 of thef
£;££erhoooveys the idea that the five-year repayment requiremenf
. of Sectlon 72(p)(2)(B) did not apply to loans 1nvolv1ng the

Voluntary Account that sentence was 1ncorrect

vz . 52. To the extent that Paragraph 3, Sentence 3 of the

:?*@ Letter conveys the idea that the Employer Account could not stand
as collateral in a Plan Loan transaction but that the Voluntary
Account could, that sentence was incorrect.

ﬁ%: 53. To the extent that Paragraph 3, Sentence 4 of the
&ﬁoééer conveys the idea that the Employer Account could not be

. put up as collateral in a Third-Party Loan transaction but that

the Voluntary Account could, that sentence was incorrect. "'M

o 54. Paragraph 3, Sentence 5 of the Letter had no basis in

uSection 72(p).

| 55. Paragraph 3, Sentence 5 of the Letter had no basis in
the Code.

| - 56. Paragraph 3, Sentence 5 of the Letter had no basis in

g

Governing Law.

- 8%+ Paragraph 4, Sentence 1 of the Letter had no basis in

Section 72(p).;"




58. Paragraph 4, Sentence 1 of the Letter had no basis in
the Code. , B j“ | SRR

59. Pé;agfaﬁﬁ;4;ugég£e;¢é 1 of the Letter had no basis in
Governing Law.

60. To the extent that Paragraph 4, Sentence 2 of the
Letter conveys the idea that no adverse tax consequences would
flow from the use of part or all of the Voluntary Account as
collateral for a loan, that sentence is incorrect. - .

61. The Letter does not mention any tax consequences thagw
might affeqp Shofer if he were to make_anyﬂof the lqan transac-

tions cohfemplated in the Letter.

- 62. The Letter does not mention any adverse tax consequen-v‘ff"

ces that might affect Shofer if he were to make any of the loan -

transactions contemplated in the Letter.

"“#3%.7. Neither you nor the Company ever advised Shofer in

August of 1984 about any tax consequences, adverse or otherwise, . . -

that would flow from engaging in any of the types of loan

transactions discussed in the Letter.

« 54.  Paragraph 4, Sentence 3 of the Letter had no basis in
Section 72(p).

Sentence 3 of the Letter had no basis in

65. Paragraph 4,
the Code. '
ﬁnygfﬁg,, Paragraph 4, Sentence 3 of the Letter had no basis in

Governing Law.

67. Paragraph 4, Sentence 3 of the Letter is incorrect. '~

68. With respect to the opinion rendered in Paragraph 4,

Sentence 4 of the Letter, you foresaw that Shofer might rely on o

/K§
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that opinion in entering into future loan transactions.

69. Neither you nor the Company ever advised Shofer,
orally or in writing, to consult with you in the event that he
decided to enter into any of the types of loan transactions
discussed in the Letter.

70. To the extent that Paragraph 4, Sentence 5 of the
Letter conveys the idea that a loan repayment period of more than
five years is permissible under Section 72(p) so long as the :
payback period is "reasonable," that sentence is incorrect.

71. To the extent that Paragraph 4, Sentence 5 of the
Letter conveys the idea that a loan repayment period of more than
five years is permissible under the Code so long as the payback

period is "reasonable," that sentence is incorrect. ~ .o

72. To the extent that Paragraph 4, Sentence 5 of the
Letter conveys the idea that a loan repayment period of more than
five years is permissible under Governing Law so long as the
payback period is "reasonable," that sentence is incorrect.

73. To the extent that Paragraph 4, Sentence 5 of the
Letter conveys the idea that a loan repayment period of moré than
five years is consistent with the obtaining of an exception to
distribution treatment under Section 72(p)(2)(A) and (B), that
sentence is incorrect,;, ST

74. You never méntianéd in the Letfér ény d;ﬁéer fﬁé£bfhe.”"'
contemplated loan transactions might be construed as prohibited
transactions under ERISA. - |

75. Neither you nor the Company ever mentioned to Shofer at

any time during 1984 that the types of loan transactions dis-

"~

10
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cussed in the letter might be construed as prohibited transac-
tions under ERISA. e

76. Neither you nor the Company ever drew Shofer's étten—
tion in August, 1984 to any provisions of the Plan Documents that
might have affected his decision to enter into the types loan
transactions discussed in the Letter.

77. Neither you nor the Company ever drew Shofer’'s atten-
tion in August, 1984 to any provisions of the Plan Documents that
might have clarified the technical requirements (such as required
payback period) fqr the loan transactions discussed in the

Letter.

78. You knew on August 9, 1984 that the balance in the
Voluntary Account exceeded $200,000.00.

79. During your preparation of the Letter, you did not

consult the Plan Documents.

80. On several occasions prior to August 9, 1984, you had
advised Shofer of the tax consequences, both adverse and favor-
able, of contemplated transactions involving the Plan.

B 81. It would have been reasonable for Shofer to assume in
v‘August, 1984, that you would have mentioned in the Letter any
adverse tax consequences that would flow from the types of loan
transactions discussed in the Letter, if such potential adverse
tax consequences existed.

82. You did not attach a copy of Section 72(p) to the
tter. s : e e em e TR ,
83.VhNéi£h;;m§$ﬁ ﬁor thé Cdﬁbany advised Shofer in August,

1984, that the loan transactions discussed in the Letter, if

11
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entered into by Shofer, could possibly lead to the disqualifica-

tion of the Plan.

84. In reasonable reliancelgﬂﬂthe advice in the Letter,
Shofer could have borrowed his entire balance in the Voluntary
Account and $50,000 in the Employer Account.

... 4%, If Shofer had engaged in the transactions described in
the immediately preceding Request, he would have caused an in-
service distribution“to be made, which is‘a'prohibited transac-
tion under ERISA.

86. Neither you nor the Company adVised Shofer in 1984,

1985, or the first half of 1986 as to the proper doéuﬁentation
for the loans discussed in the Letter.
7: 12v87:‘ Neither you nor the Company ever inquired of Shofer in
‘A”iééé; 1565, or the first half of 1986 whether he had entered into

.any of the types of loan transactions discussed in the Letter. .  6*;

 88. In August of 1984 and thereafter, neither you nor the : |

Company ever advised Shofer of any need for promissory notes in
connection with the loan transactions discussed in the Letter.
V).“'ﬁéé:' Neither you nor the Company examined the Plan'’s balance
sheets in 1985 to determine whether loans to participants had
been made by the Plan.

90. Section 72(p) did not prohibit loans to participants
above $50,000. _ .

-r7'91;{ The Code did not prohibit loans to participants above f,

e % P g

92. Governing Law in August, 1984 d4id not prohibit 1loans to

U

participants above $50,000, %0 L0
12
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93. The balance in the Voluntary Account was sufficiently
large from 1983 through 1986 that the amount computed at any time
during that period pursuant to Section 72(p)(2)(A)(ii)(I) always
exceeded $50,000.

94. Because of the facts stated in the immediately preced-
ing item, the applicable amount of the exception made available

to Shofer in Section 72(p)(2)(A) was $50,000.
o :95. Section 72(p) deemed as distributions the amount of »; '-H
loans to participants in excess of any amount excepted in Secfidﬁ.
72(p) (2) . |
96. You had sufficient information in the Company'’s filesj}rdﬁi

prior to December 16, 1986 in order to determine the years in -

which Shofer borrowed money from the Voluntary Account and the ;{,@
yearly totals of such borrowings. o .
'"97. In Paragraph 1, Sentence 2 of the Reed Memo, the" “'
reference to Revenue Ruling 82-202 is a typographical error that;”
was intended to refer to Revenue Ruling 82-22, e
98. Paragraph 3, Sentence 1 of the Reed Memo is accurate.
‘ ,v99.‘ In Paragraph 5 of the Reed Memo, the reference to k
| $76;OOO is an error that should have read $76,600.
100. In Paragraph 7 of the Reed Memo, the reference to
"12/31/85" is an error that should have read "12/31/82."_‘__’”
101. If, as the Reed Memo suggests at Paragraph 7, Shofef iﬁ
to the Company’s knowledge had in fact withdrawn at least
$42,824.54 more from the Plan than the balance in the Voluntary
Account, a prohibited transaction under ERISA would have oc-

curred.

13
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102. Neither you nor the Company advised Shofer in 1986 that
a prohibited transaction might have occurred with respect to
Shofer’'s borrowings from the Plan.
103. Neither you nor the Company advised Shofer in 1985 that
a prohibited transaction might have occurred with respect to
Shofer’s borrowings from the Plan.
104. Neither you nor the Company prepared or filed amended
5500 forms to reflect any prohibited transactions with respect to
Shofer'’s borrowings from the Plan.
‘ 105. In Paragraph 8 of the Reed Memo, the figure “$208'00.0,f'_~ )
is an error that should read "$280,000." _}{;fﬁ;
106. Any loan transactions not made in accordance with the |

provisions of the Plan Documents were prohibited transactions

Lloyd/s. Mailman - 7 Bli:'j ,

under 29 U.S.C. 4975(d4)(1)(c).

Thomas A. Bowden/)"

1200 Mercantile Bank &
Trust Building

2 Hopkins Plaza

Baltimore, Maryland 21201

(301) 385-4000

Attorneys for Plaintiff

ERVT

I CERTIFY that on this )S?Tﬁ day of ,71/4A4L4V4;1L\ ,
1989, a copy of this document was : v ;7 to
each person listed below: )




Janet M. Truhe, Esquire
Semmes, Bowen & Semmes

250 West Pratt Street
Baltimore, Maryland 21201

Attorneys for Defendants

Linda M. Schuett, Esq.

Frank, Bernstein, Conaway & Goldman
300 East Lombard Street

Baltimore, Maryland 21202

Attorneys for Third—Party Defendant

/WM?W@

Thomas A. Bowden
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RICHARD SHOF

plaintiff's
of documents
1.

2.

3.

request no.
4.

.5.

6.

SEMMES, BOWEN
& SEMMES
850 W. Pratt Street
Baltimore, Md. 81801

G
THE STUART HACK COMPANY,77/I¢OO(/ *

/)
ot al. R ol 0,  88102069/CL79993
oy ®
Defendants ’
*
* * * % * * * % *
DEFENDANTS' ANSWER TO PLAINTIFF'S
REQUEST FOR ADMISSION OF
FACTS AND GENUINENESS OF DOCUMENTS
Defendants, The Stuart Hack Company and Stuart
Hack, by their attorneys, Daniel W. Whitney, Janet M,
Truhe, and Semmes, Bowen & Semmes, in response to

ER IN THE

* CIRCUIT COURT

&Ebéb "FOR A
0/,?00 % BALTIMORE CITY
IR

Case No.

request for admission of facts and genuineness
state as follows:

Admitted.

Admitted.

The respondents are unable to admit or deny
3 as framed.

Admitted.

Admitted.

Admitted.

/8%
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SEMMES, BOWEN
& SEMMES
850 W. Pratt Street
Baltimore, Md. 81801

sent via first class U.S.

1984.

7.

8.

9.

10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.

29.

The respondents admit that the Letter was

Admitted.
Denied.

Admitted.
Denied.

Admitted.
Admitted.
Admitted.
Admitted.
Admitted.
Admitted.
Admitted.
Admitted.
Admitted.
Admitted.
Admitted.
Admitted.
Admitted.
Admitted.
Admitted.
Admitted.
Admitted.

Admitted.

mail to Mr.

Shofer on August 9,

/57




SEMMES, ROWEN
& SEMMES
2880 W. Pratt Street
Baltimore, Md. 21801

30. Admitted.

31. Denied.

32. Denied.

33. Denied.

34. Admitted.

35. Admitted.

36. Respondents object to request no. 36 as
being improper in that it calls for a conclusion of mixed

fact and law rather than an admission of fact. See Randall

v. Yost, Md. Discovery Op. at p. 72.

37. Respondents object to request no. 37 as
being improper in that it calls for a conclusion of mixed
fact and law rather than an admission of fact.

38. Respondents object to request no. 38 as
being improper in that it calls for a conclusion of mixed
fact and law rather than an admission of fact.

39. Respondents object to request no. 39 as
being improper in that it calls for a conclusion of mixed
fact and law rather than an admission of fact.

40. Admitted.

41. Denied.

42. Respondents object to request no. 42 as
being improper in that it calls for a conclusion of mixed

fact and law rather than an admission of fact.

VAY %~




SEMMES, BOWEN
& SEMMES
250 W. Prat1 Street
Baitimore, Md. 81801

43. Respondents object to request no. 43 as
being improper in that it calls for a conclusion of mixed
fact and law rather than an admission of fact.

44. Respondents object to request no. 44 as
being improper in that it calls for a conclusion of mixed
fact and law rather than an admission of fact.

45. Respondents object to request no. 45 as
being improper in that it calls for a conclusion of mixed
fact and law rather than an admission of fact.

46. Respondents object to request no. 46 as
being improper in that it calls for a conclusion of mixed
fact and law rather than an admission of fact.

47. Respondents object to request no. 47 as
being improper in that it calls for a conclusion of mixed
fact and law rather than an admission of fact.

48. Respondents object to request no. 48 as
being improper in that it calls for a conclusion of mixed
fact and law rather than an admission of fact.

49. Respondents object to request no. 49 as
being improper in that it calls for a conclusion of mixed
fact and law rather than an admission of fact.

50. Respondents object to request no. 50 as
being improper in that it calls for a conclusion of mixed

fact and law rather than an admission of fact.

s
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51. Respondents object to request no. 51 as
being improper in that it calls for a conclusion of mixed
fact and law rather than an admission of fact.

52. Respondents object to request no. 52 as
being improper in that it calls for a conclusion of mixed
fact and law rather than an admission of fact.

53. Respondents object to request no. 53 as
being improper in that it calls for a conclusion of mixed
fact and law rather than an admission of fact.

@ sa.

being improper in that it calls for a conclusion of mixed

Respondents object to request no. 54 as

fact and law rather than an admission of fact.

55. Respondents object to request no. 55 as
being improper in that it calls for a conclusion of mixed
fact and law rather than an admission of fact.

56. Respondents object to request no. 56 as
being improper in that it calls for a conclusion of mixed
. fact and law rather than an admission of fact.

57 Respondents object to request no. 57 as
being improper in that it calls for a conclusion of mixed
fact and law rather than an admission of fact.

58. Respondents object to request no. 58 as
being improper in that it calls for a conclusion of mixed

fact and law rather than an admission of fact.

SEMMES, BOWEN
& SEMMES
850 W. Pratt Street
Baltimore, Md. 21801
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59. Respondents object to request no. 59 as
being improper in that it calls for a conclusion of mixed
fact and law rather than an admission of fact.

60. Respondents object to request no. 60 as
being improper in that it calls for a conclusion of mixed
fact and law rather than an admission of fact.

61. The Letter of August 9, 1984 speaks for
itself. Respondents further object to request no. 61 on
the grounds that it is vague, ambiguous, and overbroad.

"" 62.

itself. Respondents further object to request no. 62 on

The Letter of August 9, 1984 speaks for

the grounds that it is vague, ambiguous, and overbroad.

63. Respondents are unable to admit or deny
request no. 63 because they cannot specifically recall
whether they ever advised Mr. Shofer in August of 1984
about any tax consequences, adverse or otherwise, that
would flow from engaging in any of the types of 1loan
. transactions discussed in the Letter.

64. Respondents object to request no. 64 as
being improper in that it calls for a conclusion of mixed
fact and law rather than an admission of fact.

65. Respondents object to request no. 65 as
being improper in that it calls for a conclusion of mixed

fact and l1aw rather than an admission of fact.

SEMMES, BOWEN
& SEMMES
280 W. Prats Stireer
Bsltimore, Md. 81801
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66. Respondents object to request no. 66 as
being improper in that it calls for a conclusion of mixed
fact and law rather than an admission of fact.

67. Respondents object to request no. 67 as
being improper in that it calls for a conclusion of mixed
fact and law rather than an admission of fact.

68. Respondents are unable to admit or deny
request no. 68 on the grounds that this request is vague,
ambiguous, and overbroad.

‘l. 69.

70. Respondents object to regquest no. 70 as

Denied.

being improper in that it calls for a conclusion of mixed
fact and law rather than an admission of fact.

71. Respondents object to request no. 71 as
being improper in that it calls for a conclusion of mixed
fact and law rather than an admission of fact.

72. Respondents object to request no. 72 as
' being improper in that it calls for a conclusion of mixed
fact and law rather than an admission of fact.

73. Respondents object to request no. 73 as
being improper in that it calls for a conclusion of mixed
fact and law rather than an admission of fact.

74. Respondents object to request no. 74 as

being improper in that it calls for a conclusion of mixed

SEMMES, BOWEN
& SEMMES

250 W. Praut Streen fact and law rather than an admission of fact.

Baltimore, Md. 81801

-7-
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SEMMES, BOWEN
& SEMMES
2850 W. Pratt Street
Baltimore. Md. 81201

75. Respondents are unable to admit or deny
request no. 75 because respondents cannot specifically
recall whether they ever mentioned to Mr. Shofer at any
time during 1984 that the types of 1loan transactions
discussed in the 1letter of August 9, 1984 might be
construed as prohibited transactions under ERISA.

76. Respondents are unable to admit or deny
request no. 76 on the grounds that this request is wvague,
ambiguous, and overbroad.

77. Respondents are unable to admit or deny
request no. 77 on the grounds that this request is wvague,
ambiguous, and overbroad.

78. Denied.

79. Respondents are unable to admit or deny
request no. 79 on the grounds that this request is vague,
ambiguous, and overbroad.

80. Admitted.

8l1. Respondents object to request no. 81 as
being improper in that it calls for a conclusion of mixed
fact and law rather than an admission of fact.

82. Admitted.

83. Denied.

84. Respondents object to request no. 85 as
being improper in that it calls for a conclusion of mixed

fact and law rather than an admission of fact.

-8-

/43




SEMMES, BOWEN
& SEMMES
850 W. Praut Street
Baltimore, Md. 31801

85. Respondents object to request no. 85 as
being improper in that it calls for a conclusion of mixed
fact and law rather than an admission of fact.

86. Respondents did not advise Mr. Shofer in
1984, 1985, or the first half of 1986 as to the proper
documentation for the loans discussed in the Letter,
because respondents were unaware that Mr. Shofer ever took
any loan from his pension plan during this time period
until September of 1986 when Mr. Shofer's accountants
contacted the Stuart Hack Company and informed them that
Mr. Shofer had in fact taken loans from the Plan.

87. Denied.

88. Respondents never advised Mr. Shofer of any
need for promissory notes in connection with loans from the
Plan, because Mr. Shofer never informed them that he was in
fact going to take any loan from his pension plan and never
asked respondents about the requirements for taking such a
loan.

89. Respondents were unable to examine the
Plan's balance sheets in 1985 because they were never given
to the respondents at any time during 1985 by Mr. Shofer,

despite repeated requests for these balance sheets by the

respondents.
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SEMMES, BOWEN
& SEMMES
850 W. Pratt Street
Baltimore, Md. 81801

90. Respondents object to request no. 90 as
being improper in that it calls for a conclusion of mixed
fact and law rather than an admission of fact.

91. Respondents object to request no. 91 as
being improper in that it calls for a conclusion of mixed
fact and law rather than an admission of fact.

92. Respondents object to request no. 92 as
being improper in that it calls for a conclusion of mixed
fact and law rather than an admission of fact.

93. Respondents object to request no. 93 as
being improper in that it calls for a conclusion of mixed
fact and law rather than an admission of fact.

94. Respondents object to request no. 94 as
being improper in that it calls for a conclusion of mixed
fact and law rather than an admission of fact.

95. Respondents object to request no. 95 as
being improper in that it calls for a conclusion of mixed
fact and law rather than an admission of fact.

96. Respondents are unable to admit or deny
request no. 96 on the grounds that it is vague, ambiguous,
and overbroad.

97. Respondents are unable to admit or deny
request no. 97 because there was no Reed Memo dated

December 16, 1986 which was addressed to these respondents.

-10-
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SEMMES. BOWEN
& SEMMES
2850 W. Prate Street
Baltimore, Md. 81201

In addition, these defendants are unable to express any
opinion as to the intent of Judith Reed.

98. Respondents are unable to admit or deny
request no. 98 because there was no Reed Memo dated
December 16, 1986 which was addressed to these respondents.
In addition, these defendants are unable to express any
opinion as to the intent of Judith Reed.

99. Respondents are unable to admit or deny
request no. 99 because there was no Reed Memo dated
December 16, 1986 which was addressed to these respondents.
In addition, these defendants are unable to express any
opinion as to the intent of Judith Reed.

100. Respondents are unable to admit or deny
request no. 100 because there was no Reed Memo dated
December 16, 1986 which was addressed to these respondents.
In addition, these defendants are unable to express any
opinion as to the intent of Judith Reed.

101. Respondents are unable to admit or deny
request no. 101 because there was no Reed Memo dated
December 16, 1986 which was addressed to these respondents.
In addition, these defendants are unable to express any
opinion as to the intent of Judith Reed. Respondents also
object to request no. 101 because it calls for a conclusion

of mixed fact and law rather than an admission of fact.

-11-
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102. Respondents object to request no. 102 as
being improper in that it calls for a conclusion of mixed
fact and law rather than an admission of fact.

103. Respondents object to request no. 103 as
being improper in that it calls for a conclusion of mixed
fact and 1law rather than an admission of fact. In
addition, respondents were unaware that Mr. Shofer had
taken any loan from the Plan in 1984, 1985, or 1986 until

September.of 1986 when Mr. Shofer's accountants contacted
. the Stuart Hack Company and informed them that Mr. Shofer
had in fact taken loans from the Plan during this time
period.

104. Respondents object to request no. 104 on the
grounds that this request is wvague, ambiguous, and
overbroad. Respondents further object to request no. 104
as being improper in that it calls for a conclusion of
mixed fact and law rather than an admission of fact.

. 105. Respondents are unable to admit or deny
request no. 105 because there was no Reed Memo dated
December 16, 1986 which was addressed to these respondents.
In addition, these defendants are unable to express any

opinion as to the intent of Judith Reed.

SEMMES, BOWEN
& SEMMES
250 W. Pratt Street
Beltimore, Md. 21201

-12-
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106. Respondents object to request no. 106 as
being improper in that it calls for a conclusion of mixed

fact and law rather than an admission of fact.

égi@ou¢£ 798 é&iéngngﬁf D i
aniel W. Whitney '

Qz_/u,{ﬂ /ML
d/;Ket M. Truhe

xLunw7ncAL, /254L%n7,8 gznnmvqu

Semmes, Bowen & Semmes
250 West Pratt Street
Baltimore, Maryland 21201
(301) 539-5040

Attorneys for Defendants

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this % % day of
September, 1989, a copy of the foregoing Defendants' Answer
‘ to Plaintiff's Request for Admission of facts and
Genuineness of Documents was hand delivered to Thomas A.
Bowden, Esquire, Blum, Yumkas, Mailman, Gutman & Denick,
P.A., 1200 Mercantile Bank and Trust Building, 2 Hopkins
Plaza, Baltimore, Maryland 21201; and Linda Schuett, Esq.,
Frank, Bernstein, Conaway & Goldman, 300 E. Lombard Street,
Baltimore, Maryland 21202.

SEMMES, BOWEN
& SEMMES
BB0 W. Pratt Street

Baltimore, Md. 21801 /
M. 7/u*JaL_
et M. Truhe
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IN THE CIRCUIT COURT FOR BALTIMORE CITY FEB yo vy, a
C

H

RICHARD SHOFER, * CIRCUIT CcoyRT FOR
BALTIMORE ¢y,

Plaintiff * - ‘

V. * Case No.: 88102069/CL79993

THE STUART HACK COMPANY, et al.,*
Defendants bl

® x X L 3 X * X x X

THIRD PARTY DEFENDANT'S FIRST REQUEST FOR
PRODUCTION OF DOCUMENTS

TO: THE STUART HACK COMPANY and STUART HACK, Defendants
FROM: GRABUSH, NEWMAN & CO., P.A., Third-Party Defendant
Third-Party Defendant, Grabush, Newman & Co., P.A.

("Grabush"), by its attorneys, Linda M. Schuett and John J.
Ryan, pursuant to Rule 2-422, requests that Defendants, The
Stuart Hack Company and Stuart Hack, produce the following
documents or types of documents and give Grabush and its
attorneys and agents the opportunity to inspect and copy the
original of each such document. Unless counsel mutually agree
otherwise, production and inspection of documents shall be at
the offices of Frank, Bernstein, Conaway & Goldman, 300 East
Lombard Street, 16th Floor, Baltimore, Maryland 21202, on

Monday, March 12, 1990, at 10:00 a.m.

INSTRUCTIONS AND DEFINITIONS

A. All requests for production, inspection, and copy-
ing of documents are continuing in character so as to require
you to produce and permit 1inspection and copying of any
additional documents or other clarifying or corrected
information that may come into your possession or control at
any time before trial.
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B. The term "document" means any written, recorded,
or graphic matter of any nature, however produced or
reproduced, whether transcribed by hand or by some mechanical,
electronic, photographic, or other means, whether or not the
original is now in existence, and includes the original and all
copies and drafts prepared in connection with the document,
regardless of the manner in which those copies or drafts were
prepared or whether they were ever used, and further includes,
but is not 1limited to: papers; books; records; letters;
correspondence; notebooks; bulletins; forms; transcripts;
contracts; agreements; certificates; minutes; reports; studies;
charts; graphs; maps; analyses; statistical records; ledgers;
journals; receipts; cancelled checks; statements; video tapes;
sound or tape recordings; memoranda (including any type or form
of notes, memoranda, or sound recordings of personal thoughts,
recollections, or reminders, or of telephone or other
conversations, or of acts, activities, agreements, meetings, or
conferences); photostats; microfilm; microfiche; interoffice or
intraoffice communications; cancelled tickets; diaries;
calendars or desk pads; stenographers' notebooks; appointment
books; and other papers or matters similar to any of the fore-
going, however denominated, whether received by you or prepared
by you for your own use or for transmittal. If a document has
been prepared and several copies or additional copies have been
made, and the copies are not identical (or which, by reason of
subsequent modification or notation are no longer identical),
each non-identical copy is a separate "document." The phrase
"each and every document" shall mean each and every document
which can be designated or 1located on premises owned by
Defendant or elsewhere.

C. If particular documents requested are not avail-
able or no longer exist, state the precise reason for their
unavailability or nonexistence. If particular documents
requested are wunavailable because they are not in your
possession, identify their location and from whom they may be
obtained.

D. "You" and "your" refer to the party to whom this
Request for Production of Documents is addressed, as well as
the party's agents, servants, employees, representatives,

accountants, and, unless privileged, attorneys, as well as any
partnership, corporation, joint venture, or other entity formed
by, controlled by, or otherwise affiliated with the party to
whom this Request for Production of Documents is addressed.

E. The term "person"” shall mean, in the plural as
well as the singular, any natural person, firm, association,
partnership, corporation, joint venture, or other business or
legal entity, unless the context indicates otherwise.




F. Throughout this Request for Production of
Documents, the plural shall include the singular and the
singular shall include the plural.

G. With regard to any document withheld on any claim
of privilege, identify each document in your Response to this
Request for Production of Documents, including the author of
the document and the addressee(s), 1if any, the person or
persons to whom copies were furnished, the date and subject
matter of the document, the person or persons who currently
have possession of the original or any copies or drafts, and
the basis for your claim of privilege.

RE TS

1. Each document identified 1in any Answers to
Interrogatories filed by you in this case.

2. Each document referred to in preparing any Answers
to Interrogatories filed by you in this case.

3. Each document that constitutes, evidences, refers,
or relates to any admission of any of the parties concerning
any issue in this case.

4. Each document that constitutes, evidences, refers,
or relates to any of the defenses raised in your Answer.

5. Each document that constitutes, evidences, refers,
or relates to any reports by any expert whom you expect to call
as a witness at trial.

6. The most recent resume or curriculum vitae of each
expert whom you expect to call as an expert witness at trial.

7. All notes, diagrams, or other documents prepared

or reviewed in this case by each person whom you expect to call

as an expert witness at trial.
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8. All written or recorded statements by Grabush, or
by any agent, representative, or employee of Grabush,
concerning the subject matter of this action.

9. All insurance contracts or agreements under which
an insurance company may be liable to satisfy part or all of
any judgment which may be entered against you or to indemnify
or reimburse you for payments made to satisfy any such judgment.

10. Each document that constitutes, evidences,
refers, or relates to your policy with respect to retention and
destruction of documents and business records.

11. Each document that <constitutes, evidences,
refers, or relates in any way to any correspondence or other
communication between you and Grabush which refers or in any
way relates to the subject matter of this action.

12. Each document that constitutes, evidences,
refers, or relates in any way to any correspondence or other
communication between you and Shofer which refers or in any way
relates to the subject matter of this action.

13. Each document that constitutes, evidences,
refers, or relates in any way to any correspondence or other
communication between you and any other person which refers or
in any way relates to the subject matter of this action.

14. All documents produced by you to Shofer in
connection with Shofer's Requests for Production of Documents.

15. An identification in accordance with Instruction

G of any documents withheld from production on a claim of
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privilege, either in response to Shofer's Requests for
Production of Documents or in response to this Request.

16. Any other documents provided by you to Shofer
that refer or in any way relate to the subject matter of this
action.

17. All documents produced by Shofer to you in
connection with your Request for Production of Documents.

18. All documents provided by Shofer to you that
refer or in any way relate to the subject matter of this action.

19, All 1099's issued by you in connection with the
Catalina Enterprises, Inc. Pension Plan from its inception to
the present time.

20. All documents that evidence, refer, or in any way
relate to any contracts entered into at any time between you
and Grabush.

21. All documents that itemize, support, contain evi-
dence of, or relate in any way to your claim for damages
against Grabush.

22, All documents not otherwise requested in this
Request for Production of Documents upon which you rely or
intend to rely to support any claim or allegation asserted by

2 /gjéwu

you in this case.

'Liffda M. Schuett
John J. Ryan

Frank, Bernstein, Conaway & Goldman

300 East Lombard Street
Baltimore, Maryland 21202
(301) 625-3500

Attorneys for Third-Party Defendant

-5 _
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ERTIFICATE OF SERVICE

I CERTIFY on this 9% day of February, 1990, that a
copy of Third-Party Defendant's First Request for Production of
Documents was mailed, postage prepaid, to Daniel W. Whitney and
Janet M. Truhe, Semmes, Bowen and Semmes, 250 W. Pratt Street,
Baltimore, Maryland 21201, and to Lloyd S. Mailman and Thomas
A. Bowden, Blum, Yumkas, Mailman, Gutman & Denick, P.A., 1200
Mercantile Bank & Trust Building., 2 Hopkins Plaza, Baltimore,

Maryland 21201.

%

Lirda M. Schue
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FILED

IN THE CIRCUIT COURT FEB 14 199
FOR BALTIMORE CITY

CIRCUIT courr Fop

RICHARD SHOFER, * BALTIMORE 1y

Plaintiff *

v. ® Case No. 88102069/
CL79993

THE STUART HACK COMPANY, et al.  *

Defendants *

x x x ® ] ] x * x *

THIRD-PARTY DEFENDANT'S INTERROGATORIES TO PLAINTIFF

TO: RICHARD SHOFER, Plaintiff

FROM: GRABUSH, NEWMAN & CO., P.A., Third-Party Defendant
Pursuant to Rule 2-421, Third-Party Defendant, Grabush

Newman & Co., P.A. ("Grabush"), propounds the following

Interrogatories on Plaintiff, Richard Shofer.

DEFINITIONS AND INSTRUCTIONS

A. These Interrogatories are continuing in character
so as to require you to file Supplemental Answers if you obtain
further or different information before trial.

B. Unless otherwise indicated, these Interrogatories
refer to the time, place, and circumstances of the transaction
or occurrence mentioned or complained of in the pleadings.

C. When knowledge or information in possession of a
party is requested, such request includes knowledge of the
party's employees, agents, representatives, members,
accountants, or other firms or business entities directly or
indirectly subject to the control in any way whatsoever of any
party, and unless privileged, 1its attorneys.

D. The pronoun "you" or "your" refers to the party to
whom these Interrogatories are addressed and to the persons
mentioned in Paragraph C.

E. "Identify" or "identification," when used in
reference to an individual person, means to state, if known,
the person's full name, age, present or last known home or




-

residence address and telephone number, and present or last
known business address, telephone number, and title or
occupation. "Identify” or "identification,” when used in
reference to a document or writing, means to state the type of
document or writing (e.g., letter, memorandum, telegram, chart,
etc.) and information sufficient to enable Plaintiff to
identify the document (e.g., its date, the names of addressee
and signee, the letter or heading and approximate number of
pages, its present location, and the name and address of its
custodian). If any such document was, but is no longer, in
your possession or subject to your control, state what
disposition was made of it, the reason for such disposition,
and who, if anyone, has possession or control of the document.

F. Provide the following information in chronological
order with respect to each communication, whether oral or
written, which is the subject matter in whole or in part of any
of these Interrogatories or Answers to Interrogatories:

(1) an identification of the persons involved;
(2) the dates;

(3) where the communication occurred, e.g., if
in person to person conversation, the place from which each
person involved actually participated;

(4) what was communicated by each person
involved, to whom, and the order in which the communication was
made, identifying what was communicated by each person; and

(5) the manner in which each communication was
made, e.g., whether oral or written or otherwise,.

G. The term "person" means the plural as well as the
singular, any natural person, firm, association, partnership,
corporation, or other form of legal entity, unless the context
indicates otherwise.

H. The term "document" or "writing” means any
written, recorded, or graphic matter, however produced or
reproduced, and whether or not now in existence and includes
the original, all file copies, all other copies no matter how
prepared, and all drafts prepared in connection with the docu-
ment, whether used or not, and further includes but is not
limited to papers, books, records, catalogs, price lists,
pamphlets, periodicals, letters, correspondence, scrap books,
notebooks, bulletins, circulars, forms, notices, postcards,
telegrams, deposition transcripts, contracts, agreements,
leases, reports, studies, working papers, charts, proposals,
graphs, sketches, diagrams, indexes, maps, analyses, statistical
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reports, reports, results of investigations, reviews, ledgers,
journals, balance sheets, accounts, books of accounts, invoices,
vouchers, purchase orders, expense accounts, cancelled checks,
bank checks, statements, sound and tape recordings, video tapes,
audio tapes, memoranda (including any type or form of notes,
memoranda, or sound recordings of personal thoughts, recollec-
tions, or reminders, or of telephone or other conversations or
of acts, activities, agreements, meetings, or conferences),
photostats, microfilm, instruction lists or forms, computer
printouts or other computer data, minutes of directors or com-
mittee meetings, interoffice or intraoffice communications,
documents, diaries, calendar or desk pads, stenographers’' note-
books, appointment books, and other papers or matters similar
to any of the foregoing, however denominated, whether received
by you or prepared by you for your own use or transmittal. If

a document has been prepared in several copies, or additional
copies have been made and the copies are not identical (or which
by reason of subsequent modification or notation are no longer
identical), each non-identical copy is a separate document.

I. If you claim a privilege about any communication
as to which information is requested by these Interrogatories,
specify the privilege claimed, the communication and Answer as
to which the claim is made, the topic discussed in the com-
munication, and the basis on which you assert the claim of
privilege.

J. If information used to answer any of these
Interrogatories is obtained from a person or persons other than
the person or persons signing the Answers to these Interroga-
tories, include in each Answer the name and present address of
the person or persons contributing information used in the
Answer and the nature of the information contributed by each
such person or persons.

INTERROGATORIES

1. 1Identify in accordance with Instruction E the per-
son or persons signing the Answers to these Interrogatories and
in accordance with Instructions E and J any person or persons
aiding in the answering of these Interrogatories.

2. Identify in accordance with Instruction E all

persons known to you to have personal knowledge of any allega-

tion, fact, event, transaction, or occurrence on which you rely




or which forms a basis for your Answers to these Interrogatories
or which is in any other manner relevant to this case, including
in your Answer an identification of the particular subject mat-
ter or areas of their knowledge.

3. Identify in accordance with Instruction E any
experts whom you propose to call as witnesses with regard to
any matter or issue relating to this action, including in your
Answer the nature of each expert's specialty, the subject matter
of each expert's testimony, the substance of the findings and
opinions to which each expert is expected to testify, the facts
upon which each expert's opinions are based, and a summary of
the grounds for each opinion. Attach to your Answers a copy of
any and all expert reports.

4. Describe in detail any facts or circumstances that
may constitute an admission made by any of the parties to this
action, including in your Answer an identification in accordance
with Instruction E of any document in which the purported
admission was made.

5. Identify in accordance with Instruction E all docu-
ments and other sources of information that you have used or
consulted to answer these Interrogatories, whether or not
information was actually obtained from those sources.

6. Identify in accordance with Instruction E all per-
sons who have given written or recorded statements concerning

the subject matter of this action, including in your Answer the
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date of each such statement, the identity of the person taking
the statement, and the identity of its present custodian.

7. I1f you have any knowledge about or are aware of
any written or oral statements concerning the subject matter of
this action made by Grabush or any agent, representative, or
employee of Grabush, describe the substance of each such
statement, the place and date that the statement was made, the
identity of the person making the statement, the identity of
the person to whom it was made, and an identification in
accordance with Instruction E of all documents concerning the
statement.

8. Describe in detail your policy with respect to
retention and destruction of documents and business records,
including in your Answer an identification in accordance with
Instruction E of each document that sets forth any such policy
or change in policy.

9. Identify in accordance with Instruction E any
documents that refer or in any way relate to the subject matter
of this action that are known to you to be missing, destroyed,
or otherwise disposed of, including in your Answer the
disposition made of each document, the date of disposition,
whether such disposition was consistent with any policy you may
have for the retention or destruction of documents, the identity
of the person last known to have the document in his or her

possession or subject to his or her control, and the identity
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of each person you have reason to believe had knowledge of its
contents or who received a copy of any such document.
10. Itemize in detail all damages you claim in this

action.

(24

iﬁda M. Schuetf
John J. Ryan

Frank, Bernstein, Conaway & Goldman
300 East Lombard Street

Baltimore, Maryland 21202

(301) 625-3500

Attorneys for Third-Party

Defendant, Grabush, Newman &
Co., P.A.

CERTIFICATE OF SERVICE

I CERTIFY on this 12th day of February, 1990, that a
copy of Third-Party Defendant's Interrogatories to Plaintiff
was mailed, postage prepaid, to Daniel W. Whitney and Janet M.
Truhe, Semmes, Bowen and Semmes, 250 W. Pratt Street,
Baltimore, Maryland 21201, and to Lloyd S. Mailman and Thomas
A. Bowden, Blum, Yumkas, Mailman, Gutman & Denick, P.A., 1200
Mercantile Bank & Trust Building, 2 Hopkins Plaza, Baltimore,

Maryland 21201.

pay > i /44
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IN THE CIRCUIT COURT FOR BALTIMORE CITY FEBE&*’iiTQQO
RICHARD SHOFER, * Mwmgﬁ?
Plaintiff ®
v. * Case No.: 88102069/CL79993
THE STUART HACK COMPANY, et al.,*
Defendants *

® x ® x® ® x x x® x

THIRD-PARTY DEFENDANT'S FIRST REQUEST FOR
PRODUCTION OF DOCUMENTS TO PLAINTIFF

TO: RICHARD SHOFER, Plaintiff
FROM: GRABUSH, NEWMAN & CO., P.A., Third-Party Defendant
Third-Party Defendant, Grabush, Newman & Co., P.A.
("Grabush"), by its attorneys, Linda M. Schuett and John J.
Ryan, pursuant to Rule 2-422, requests that Plaintiff, Richard
Shofer, produce the following documents or types of documents
and give Grabush and its attorneys and agents the opportunity
to inspect and copy the original of each such document. Unless
counsel mutually agree otherwise, production and inspection of
documents shall be at the offices of Frank, Bernstein, Conaway
& Goldman, 300 East Lombard Street, 16th Floor, Baltimore,

Maryland 21202, on Monday, March 19, 1990, at 10:00 a.m.

INSTRUCTIONS AND DEFINITIONS

A. All requests for production, inspection, and copy-
ing of documents are continuing in character so as to require
you to produce and permit inspection and copying of any
additional documents or other clarifying or corrected
information that may come into your possession or control at
any time before trial.

7



B. The term "document" means any written, recorded,
or graphic matter of any nature, however produced or
reproduced, whether transcribed by hand or by some mechanical,
electronic, photographic, or other means, whether or not the
original is now in existence, and includes the original and all
copies and drafts prepared in connection with the document,
regardless of the manner in which those copies or drafts were
prepared or whether they were ever used, and further includes,
but 1is not limited to: papers; books; records; letters;
correspondence; notebooks; bulletins; forms; transcripts;
contracts; agreements; certificates; minutes; reports; studies;
charts; graphs; maps; analyses; statistical records; 1ledgers;
journals; receipts; cancelled checks; statements; video tapes;
sound or tape recordings; memoranda (including any type or form
of notes, memoranda, or sound recordings of personal thoughts,
recollections, or reminders, or of telephone or other
conversations, or of acts, activities, agreements, meetings, or
conferences); photostats; microfilm; microfiche; interoffice or
intraoffice communications; cancelled tickets; diaries;
calendars or desk pads; stenographers®' notebooks; appointment
books; and other papers or matters similar to any of the fore-
going, however denominated, whether received by you or prepared
by you for your own use or for transmittal. If a document has
been prepared and several copies or additional copies have been
made, and the copies are not identical (or which, by reason of
subsequent modification or notation are no longer identical),
each non-identical copy is a separate "document.” The phrase
"each and every document” shall mean each and every document
which can be designated or 1located on premises owned by
Defendant or elsewhere.

C. If particular documents requested are not avail-
able or no 1longer exist, state the precise reason for their
unavailability or nonexistence. If particular documents
requested are wunavailable because they are not 1in your
possession, identify their location and from whom they may be
obtained.

D. "You” and "your" refer to the party to whom this
Request for Production of Documents is addressed, as well as
the party's agents, servants, employees, representatives,
accountants, and, unless privileged, attorneys, as well as any
partnership, corporation, joint venture, or other entity formed
by, controlled by, or otherwise affiliated with the party to
whom this Request for Production of Documents is addressed.

E. The term "person” shall mean, in the plural as
well as the singular, any natural person, firm, association,
partnership, corporation, joint venture, or other business or
legal entity, unless the context indicates otherwise.




F. Throughout this Request for Production of
Documents, the plural shall include the singular and the
singular shall include the plural.

G. With regard to any document withheld on any claim
of privilege, identify each document in your Response to this
Request for Production of Documents, including the author of
the document and the addressee(s), 1if any, the person or
persons to whom copies were furnished, the date and subject
matter of the document, the person or persons who currently
have possession of the original or any copies or drafts, and
the basis for your claim of privilege.

REQUESTS
1. Each document identified in any Answers to

Interrogatories filed by you in this case.

2. Each document referred to in preparing any Answers
to Interrogatories filed by you in this case.

3. Each document that constitutes, evidences, refers,
or relates to any admission of any of the parties concerning
any issue in this case.

4., Each document that constitutes, evidences, refers,
or relates to any of the allegations or issues raised in your
Complaint.

5. Each document that constitutes, evidences, refers,
or relates to any reports by any expert whom you expect to call
as a witness at trial.

6. The most recent resume or curriculum vitae of each
expert whom you expect to call as an expert witness at trial.

7. All notes, diagrams, or other documents prepared
or reviewed in this case by each person whom you expect to call

as an expert witness at trial.



8. All written or recorded statements by Grabush, or
by any agent, representative, or employee of Grabush,
concerning the subject matter of this action.

9. Each document that constitutes, evidences, refers,
or relates to your policy with respect to retention and
destruction of documents and business records.

10. Each  document that constitutes, evidences,
refers, or relates in any way to any correspondence or other
communication between you and Grabush which refers or in any
way relates to the subject matter of this action.

11. Each document that constitutes, evidences,
refers, or relates in any way to any correspondence or other
communication between you and The Stuart Hack Company or Stuart
Hack ("Hack") which refers or in any way relates to the subject
matter of this action.

12. Each document that constitutes, evidences,
refers, or relates in any way to any correspondence or other
communication between you and any other person which refers or
in any way relates to the subject matter of this action.

13. All documents produced by you to Hack in
connection with Hack's Request for Production of Documents.

14. An identification in accordance with Instruction
G of any documents withheld from production on a claim of
privilege, either in response to Hack's Request for Production
of Documents or in response to this Request.

15. Any other documents provided by you to Hack that

refer or in any way relate to the subject matter of this action.
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16. All documents produced by Hack to you in
connection with your Requests for Production of Documents.

17. All documents provided by Hack to you that refer
or in any way relate to the subject matter of this action.

18. All 1099's issued in connection with the Catalina
Enterprises, 1Inc. Pension Plan from its inception to the
present time.

19. All documents not otherwise requested in this
Request for Production of Documents upon which you rely or
intend to rely to support any claim or allegation asserted by

you in this case.

L'ifida M. Schue
John J. Ryan

Frank, Bernstein, Conaway & Goldman
300 East Lombard Street

Baltimore, Maryland 21202

(301) 625-3500

Attorneys for Third-Party Defendant
IFICA F RVI

I CERTIFY on this 12th day of February, 1990, that a
copy of Third-Party Defendant's First Request for Production of
Documents to Plaintiff was mailed, postage prepaid, to Daniel
W. Whitney and Janet M. Truhe, Semmes, Bowen and Semmes, 250 W.
Pratt Street, Baltimore, Maryland 21201, and to Lloyd S.

Mailman and Thomas A. Bowden, Blum, Yumkas, Mailman, Gutman &
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Denick, P.A., 1200 Mercantile Bank & Trust Building, 2 Hopkins

Plaza, Baltimore, Maryland 21201.

1

da M. Schuet

4921L
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SEMMES, BOWEN
& SEMMES
250 W. Pratt Street
Baltimore, Md. 81301

¢ . FlLep

RICHARD SHOFER * IN THE F'B 20
199y
Plaintiff * CIRCUIT COOR@
BML URT
v. * FOR nMOR F R
THE STUART HACK COMPANY, * BALTIMORE CITY
et al.
* Case No.: 88102069/
Defendants CL79993
*
* * * * * * * * *

DEFENDANTS' ANSWER TO
THIRD-PARTY DEFENDANT'S FIRST
REQUEST FOR PRODUCTION OF DOCUMENTS

The Stuart Hack Company and Stuart Hack, defendants,
by their attorneys, Daniel W. Whitney, Janet M. Truhe and
Semmes, Bowen & Semmes, answer the third-party defendant's
First Request for Production of Documents as follows:

1. These defendants have never filed Answers to
Interrogatories in this case.

2. See Response to Request No. 1.

3. Defendants refuse to produce the documents
requested in Paragraph No. 3 for the reason that they call
for legal conclusions.

4. Defendants will produce the documents requested
in Paragraph No. 4, except for any documents which may be
privileged or made in anticipation of litigation.

5. Defendants have not consulted an expert whom they
presently intend to call at the time of trial. If such an

expert 1is consulted, counsel for all parties will be

/87




SEMMES, BOWEN
& SEMMES
BB0 W. Pratit Street
Baltimore, Md. 21201

seasonably advised and furnished with a copy of any report
rendered.

6. See Response to Request No. 5.

7. See Response to Request No. 5.

8. Defendants do not possess the documents requested
in Paragraph No. 8.

9. Defendants will produce the documents requested
in Paragraph No. 9.

10. Defendants do not possess the documents re-
quested in Paragraph No. 10.

11. Defendants will produce the documents requested
in Paragraph No. 11, except for any documents which may be
privileged or made in anticipation of litigation.

12. Defendants will produce the documents requested
in Paragraph No. 12.

13. Defendants will produce the documents requested
in Paragraph No. 13, except for any documents which may be
privileged or made in anticipation of litigation.

14. Defendants will produce the documents requested
in Paragraph No. 14.

15. Defendants will identify the documents withheld
from production.

16. Defendants will produce the documents requested
in Paragraph No. 16.

17. Defendants will produce the documents requested

in Paragraph No. 17.

/&4




L2Y

N .

18. Defendants will produce the documents requested
in Paragraph No. 18.

19. Defendants do not possess the documents re-
quested in Paragraph No. 19.

20. Defendants do not possess the documents re-
quested in Paragraph No. 20.

21. Defendants will produce the documents requested
in Paragraph No. 21.

22. Defendants refuse to produce the documents
requested in Paragraph No. 22 on the grounds that this
request is overbroad to the extent that it seeks produc-

’ tion of impeachment evidence which is not subject to

discovery.

?W e
it e b

net M. Truhe

Semmes, Bowen & Semmes

250 W. Pratt Street
Baltimore, Maryland 21201
(301) 539-5040

Attorneys for Defendants

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this o0’ day of February,

SEMMES, BOWEN
& SEMMES

350 W. Pratt Strect 1990, a copy of the foregoing Answer to Third-Party

Balulmore, Md. 21801
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Defendant's First Request for Production of Documents was
mailed, postage prepaid, to Thomas A. Bowden, Esquire,
Blum, Yumkas, Mailman, Gutman & Denick, P.A., 1200
Mercantile Bank and Trust Building, 2 Hopkins Plaza,
Baltimore, Maryland 21201; and Linda Schuett, Esquire,
Frank, Bernstein, Conaway & Goldman, 300 E. Lombard

Street, Baltimore, Maryland 21202.
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RICHARD SHOFER EEB 2 FRIE
Plaintiff’ * CIRCUIT COURT
~ CIRCUIT COURT FOR
v. i BALTIMORETY
* BALTIMORE CITY
THE STUART HACK COMPANY, * Case No.
et al. 88102069 /CL79993
*
Defendants
*
*%* * * * * * * * *

DEFENDANTS' AMENDED ANSWER TO
PLAINTIFF'S AMENDED COMPLAINT

The Stuart Hack Company and Stuart Hack,
defendants, by their attorneys, Daniel W. Whitney, Janet M.
Truhe and Semmes, Bowen & Semmes, amend their answer to the
plaintiff's Amended Complaint as follows:

FIRST DEFENSE

They generally deny 1liability as to each
allegation of the Complaint in accordance with Rule 2-323
(4).

SECOND DEFENSE

The Amended Complaint fails to state a claim upon

which relief can be granted.

THIRD DEFENSE

The claims are barred by +the statute of

limitations.
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FOURTH DEFENSE

That if plaintiff suffered damages as alleged,
such damages were caused by the plaintiff's own sole or
contributory negligence.

FIFTH DEFENSE

That if plaintiff suffered damages as alleged,
such damages were caused because the plaintiff assumed the
risk thereof.

SIXTH DEFENSE

The plaintiff is estopped to complain about any
advice rendered by these defendants pertaining to loans
taken by the plaintiff from the Catalina Enterprises, Inc.

Pension Plan.

SEVENTH DEFENSE

The plaintiff has waived any claim arising out of
advice rendered by these defendants pertaining to 1loans
taken by the plaintiff from the Catalina Enterprises, Inc.

Pension Plan.

EIGHTH DEFENSE

The plaintiff's claims are barred by laches.

NINTH DEFENSE

The Court lacks subject matter jurisdiction over

Count IV (ERISA).
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TENTH DEFENSE

The plaintiff's reliance on advice rendered by
these defendants pertaining to 1loans from the Catalina
Enterprises, Inc. Pension Plan was unjustified when he

proceeded to borrow from the Plan in 1984, 1985, and 1986.

;52 . . L Z é'i o
aniel W. Whitney

/
A )
et M. Truh

Z

Semmes, Bowen & Semmes
250 West Pratt Street
Baltimore, Maryland 21201
(301) 539-5040

Attorneys for Defendants

I HEREBY CERTIFY that on this ‘7?30( day of
February, 1990, a copy of the foregoing Defendants' Amended
Answer to Plaintiff's Amended Complaint was mailed to
Thomas A. Bowden, Esquire, Blum, Yumkas, Mailman, Gutman &
Denick, P.A., 1200 Mercantile Bank and Trust Building, 2
Hopkins Plaza, Baltimore, Maryland 21201; and Linda
Schuett, Esquire, Frank, Bernstein, Conaway & Goldman, 300

E. Lombard Street, Baltimore, Maryland 21202.

C:;iluA/L LL-(ji:uJZL—_
Ziéﬂet M. Truhe
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RICHARD SHOFER * IN THE

Plaintiff . CIW
v. * &OR - {),

SR RLFPIRTY N

* BALTIMORE CITY
THE STUART HACK COMPANY, * Case No.
et al. 88102069/CL79993
*
Defendants
*
* * * * ® * * * ®

DEFENDANTS' MOTION TO DISMISS FOR
LACK OF SUBJECT MATTER JURISDICTION

The Stuart Hack Company and Stuart Hack,
defendants, by their attorneys, Daniel W. Whitney, Janet M.
Truhe, and Semmes, Bowen & Semmes, pursuant to Maryland
Rule 2-324(b), move this Court for an Order dismissing
Count IV of plaintiff's Amended Complaint on the following
grounds:

1. That plaintiff has filed an action in state
court against these defendants for negligence (Count 1I),
breach of contract (Count I1), common law breach of
fiduciary duty (Count III), and breach of fiduciary duty
under ERISA (Count IV) arising out of their alleged failure
to advise the plaintiff about certain tax consequences
which would occur when the plaintiff took personal 1loans
from his pension plan.

2. That this Court 1lacks subject matter

jurisdiction over the cause of action contained in Coynt IV

s
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(ERISA) pursuant to 29 U.S.C. § 1132(e)(1l) which provides

for exclusive federal court jurisdiction over claims

against fiduciaries for breach of their duties under ERISA.
Grounds for this Motion are more fully set forth

in the accompanying Memorandum.

Daniel W. Whitney ?

net M. Truhe

Semmes, Bowen & Semmes
250 West Pratt Street
Baltimore, Maryland 21201
(301) 539-5040

Attorneys for Defendants,

The Stuart Hack Company and
Stuart Hack

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 6th day of March,
1990, a copy of the foregoing Defendants' Motion to Dismiss
for Lack of Subject Matter Jurisdiction, Memorandum in
Support, Request for Hearing and Order was hand delivered
to Thomas A. Bowden, Esquire, Blum, Yumkas, Mailman, Gutman
& Denick, P.A., 1200 Mercantile Bank and Trust Building, 2

Hopkins Plaza, Baltimore, Maryland 21201; and Linda
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E. Lombard Street, Baltimore, Maryland 21202.
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SEMMES, BOWEN
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RICHARD SHOFER * IN THE
Plaintiff * CIRCUIT COURT
V. * FOR
* BALTIMORE CITY
THE STUART HACK COMPANY, * Case No.
et al. . 88102069/CL79993
Defendants
*
* % * * * * * * *
' MEMORANDUM IN SUPPORT OF DEFENDANTS' MOTION

TO DISMISS FOR LACK OF
SUBJECT MATTER JURISDICTION

The Stuart Hack Company and Stuart Hack,
defendants, by their attorneys, Daniel W. Whitney, Janet M.
Truhe and Semmes, Bowen & Semmes, file +the following
Memorandum in Support of their Motion to Dismiss Count IV
of plaintiff's Amended Complaint for lack of subject matter
jurisdiction.?

. The plaintiff, Richard Shofer, has filed an
Amended Complaint in state court against the Stuart Hack
Company and Stuart Hack. He is alleging claims for
negligence (Count I), breach of contract (Count II), common
law breach of fiduciary duty (Count III), and breach of
fiduciary duty under ERISA (Count IV). The gist of each of

these claims is that these defendants failed to advise the

SEMMES. BOWEN 1The question of jurisdiction over the subject matter
L8O W prect Surect may be raised at any time. Resh v. Resh, 271 Md. 133, 314

A.2d 109 (1974).
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plaintiff about tax consequences which would occur when the
plaintiff borrowed money from his pension plan.?2

Count IV of the Amended Complaint is specifically
styled as an ERISA claim and alleges that defendants Stuart
Hack and the Stuart Hack Company breached a fiduciary duty
owed to the Plan under the Employee Retirement Income
Security Act ("ERISA") of 1974. 29 U.sS.C.A. § 1001, et
seq. As a participant under the Plan, plaintiff asserts in
Count 1V that he is seeking civil damages under 29 U.S.C.A.
§ 1132 for defendants' "violation of the[ir] fiduciary
duties." See Amended Complaint at paragraphs 36, 37, and
38. ERISA is a federal statute which regulates all
employee benefit plans established by an employer engaged
in interstate commerce or any industry affecting interstate
commerce. 29 U.S.C.A. § 1003(a)(1). Thus, the Catalina
Enterprises employee pension plan which is the subject of
the instant case is governed by ERISA.

Under the statutory language of 29 U.S.C.A. §

1132, which concerns jurisdiction over ERISA actions, the

2The Catalina Enterprises, Inc. Pension Plan (the
"Plan") is a qualified pension plan established by the
defendants in 1971 for employees of Catalina Enterprises,
Inc., a car dealership owned and operated by the plaintiff.
See Amended Complaint at paragraphs 3 and 4. The Stuart
Hack Company and Stuart Hack thereafter provided various
pension consulting services to the plaintiff in connection
with the Plan. See, id. at paragraph 6. The plaintiff is
a shareholder and employee of Catalina, a beneficiary of
the Plan, and is named in the Plan as trustee. See, id. at
paragraphs 3 and 5.
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plaintiff is precluded from bringing his Count IV ERISA
claim in state court. Jurisdiction over this cause of
action is exclusively federal. Section 1132(e)(1l) mandates
in pertinent part that:

(1) Except for actions under
subsection (a)(1)(B) of this section,
the district courts of the United
States shall have exclusive
jurisdiction of civil actions under
this subchapter brought by the
Secretary or by a participant,
beneficiary, or fiduciary. State
courts of competent jurisdiction and
district courts of the United States
shall have concurrent jurisdiction of
actions under subsection (a)(1l)(B) of
this section.

29 U.S.C.A. § 1132(e)(1l) (emphasis added).

Subsection (a)(1)(B) provides a civil cause of
action for a participant "to recover benefits due to him
under the terms of his plan, to enforce his rights under

the terms of the plan, or to clarify his rights to future

benefits under the terms of the plan". 29 U.sS.C.A. §
1132(a)(1)(B). In such cases, jurisdiction is concurrent
under the statute. This section does not apply, however,

in the present case because Shofer is not seeking to
recover benefits under the Plan, enforce his rights under
the Plan, or clarify his right to future benefits. Rather,
he 1is seeking to impose 1liability on these defendants
specifically for breach of their fiduciary duties to the

Plan. Subsection 1132(a)(2) provides that a civil action

/%
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may also be brought by a participant "for appropriate
relief under section 1109 of this title."” Section 1109

provides:

§1109. Liability for breach
of fiduciary duty.

(a) Any person who is a
fiduciary with respect to a
plan who breaches any of the
responsibilities,
obligations, or duties
imposed upon fiduciaries by

this subchapter shall be
. personally 1liable to make
good to such plan any losses
to the plan resulting from
each such breach, and to
restore to such plan any
profits of such fiduciary
which have been made through
use of assets of the plan by
the fiduciary, and shall be
subject to such other
equitable or remedial relief
as the court may deem
appropriate, including
removal of such fiduciary. A
fiduciary may also be removed
for a violation of section
. 1111 of this title.

Section 1132(e) only confers upon state courts
jurisdiction to determine actions brought under subsection
(a)(1)(B) -- i.e., actions to recover benefits due under
the terms of an employee benefit plan; it does not confer
jurisdiction upon state courts to determine actions brought
under subsection (a)(2) -- 1i.e., actions against

fiduciaries for the breach of their duties under ERISA.

SEMMES, BOWEN
& SEMMES

Baiimore. M. 81801 Exclusive jurisdiction over the latter actions lies in "the
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district courts of the United States.” 29 U.s.C.
§1132(e)(1).

Section 1132, therefore, clearly distinguishes
between (1) an action brought by a participant in a pension
plan to recover benefits due him under the terms of his
plan, and (2) an action brought by a participant against
fiduciaries to the plan for breach of their fiduciary
duties. The latter is being brought by the plaintiff in
Count IV and may be prosecuted only in federal court. See

Levy v. Lewis, 635 F.2d 960, 967 (24 Cir. 1980) (claim for

breach of fiduciary duties is one which carries with it

exclusive federal jurisdiction); Central States, Southeast

and Southwest Areas Health and Welfare Fund v. 01d

Securities Life Ins. Co., 600 F.2d 671, 676 (7th Cir. 1979)

(that the federal courts have exclusive jurisdiction over
ERISA claims for breach of fiduciary duty is settled):

Green v. Indal, Inc., 565 F.Supp. 805, 806 (S.D. Il11l. 1983)

(breach of fiduciary duty is a claim that is committed to
the exclusive jurisdiction of the federal district courts);

Wong v. Bacon, 445 F.Supp. 1177, 1185-86 (N.D. Cal. 1977)

(Congress has given federal courts exclusive jurisdiction
over claims involving breach of fiduciary duties).
Moreover, an ERISA breach of fiduciary duty claim must be

decided in federal court even if begun in state court.

20/
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Marshall v. Chase Manhattan Bank, 558 F.2d 680, 682 (2d

Cir. 1977).
State courts which have addressed this issue have
also held that ERISA breach of fiduciary duty actions are

beyond their subject matter jurisdiction. See, Duffy v.

Brannen, 529 A.2d 643, 650 (Vt. 1987) ("Since a claim
alleging breach of fiduciary obligations is not within the
exception to exclusive federal jurisdiction contained in 29
‘ U.s.C.A. § 1132(a)(l)(B), it follows that only federal
courts have jurisdiction to adjudicate such claims under §

1132(e)."); Lembo v. Texaco, Inc., 182 Cal. App.3d. 299,

227 Cal. Rptr. 289, 293 (1986) ("[alctions involving
breaches of fiduciary duties ... are within the exclusive

jurisdiction of the federal courts."); Pierce v. P.J.G. &

Associates, Inc., 128 I1l. App.3d 471, 470 N.E.2d4 1096,

1098 (1984) ("The appropriate forum for civil actions
. involving fiduciary responsibilities, as here, is

exclusively in federal courts."); Young v. Sheet Metal

Workers' International, 112 Misc.2d 692, 700, 447 N.Y.S.2d

798, 803 (Sup. Ct. 1981) (actions alleging breach of
fiduciary duty are within the exclusive jurisdiction of

federal courts); Goldberg v. Caplan, 277 Pa. Super. 47, 419

A.2d 653, 657 (1980) (ERISA "does not confer jurisdiction

upon state courts to determine actions ... against

SEMMES, BOWEN
& SEMMES

om0 W Pratt Sweer fiduciaries for the breach of their duties under ERISA.").
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The jurisdictional mandate of 29 U.S.C.A. §
1132(e) requires that a state court dismiss an ERISA breach
of fiduciary duty claim such as the one brought here by the
plaintiff in Count 1IV. Congress' intent to authorize
jurisdiction for breach of fiduciary duties under ERISA
exclusively in federal courts is clear under the language
of the statute.3 Where such exclusive jurisdiction is
granted to the federal courts, "the state court has no
power to adjudicate the subject matter of the case."

International Longshoremen's Association v. Davis, 476 U.S.

380, 393 (1986).

For the aforegoing reasons, defendants, the
Stuart Hack Company and Stuart Hack, respectfully request
that this Court grant defendants' Motion to Dismiss Count
IV of plaintiff's Amended Complaint for lack of subject

matter jurisdiction.

Respectfully submitted,

il - Lhilios, g

Daniel W. Whitney

3Early drafts of the Act provided that all civil
actions "might be brought in any court of competent
Jjurisdiction, State or Federal." See H.R. 2, 93d Cong.,
1st Sess. § 503(g)(1) (1973). The final version, however,
vests exclusive jurisdiction in the federal courts with the
single exception for actions brought under 29 U.S.C.A.
§ 1132(a)(1)(B). See Cartledge v. Miller, 457 F. Supp.
1146, 1151 n.22 (S.D.N.Y. 1978).
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Attorneys for Defendants,

The Stuart Hack Company and

Stuart Hack
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RICHARD SHOFER * IN THE
Plaintiff * CIRCUIT COURT
v. * FOR
* BALTIMORE CITY

THE STUART HACK COMPANY, * Case No.
et al. . 88102069/CL79993

Defendants .

* * * * * * * * *

REQUEST FOR HEARING

The Stuart Hack Company and Stuart Hack,
defendants, request a hearing on their Motion to Dismiss
for Lack of Subject Matter Jurisdiction filed in the above-

captioned case.

Daniel W. Whitney 6 é

(:%/MJ,J /U*‘/I;;Vél——

et M. Truhe
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Semmes, Bowen & Semmes
250 West Pratt Street
Baltimore, Maryland 21201
(301) 539-5040

Attorneys for Defendants,
The Stuart Hack Company and
Stuart Hack
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RICHARD SHOFER * IN THE
Plaintiff * CIRCUIT COURT
v. * FOR
* BALTIMORE CITY
THE STUART HACK COMPANY, * Case No.
et al. . 88102069/CL79993
Defendants
*
* * * * * * * * *
ORDER

Defendants' Motion to Dismiss for Lack of Subject
Matter Jurisdiction, having been considered by this Court,
and counsel having presented argument, it is this day

of , 1990, hereby

ORDERED,

That Defendants' Motion to Dismiss is granted and

Count IV of Plaintiff's Amended Complaint is dismissed.

JUDGE

20¢
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