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RICHARD SHOFER
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FOR
BALTIMORE CITY
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CASE NO. 88102069/CL79993
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THE STUART HACK COMPANY, et al.

Third Party Plaintiffs

GRABUSH, NEWMAN & CO., P.A.

Third Party Defendant

NOTICE OF APPEAL

Mr. Clerk:
You will please note an appeal to the Maryland Court of Special Appeals from the

Memorandum and Order entered in the above captioned matter on September 5, 1997.
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ouglas R. Taylor 4
Attorney for Plaintiff
P.O. Box 4566

Rockville, Maryland 20850

(301) 565-0209
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Certificate of Service

I hereby certify that on thisg %day of October 1997, I mailed, by U.S. Mail, postage
prepaid, a copy of the foregoing Notice of Appeal to the following:

Ms. Janet Truhe, Esquire

Janofsky & Truhe, P A.

Court Towers, Suite 505

210 W. Pennsylvania Avenue
Towson, Maryland 21204
Attorney for Defendants, Hack and
The Stuart Hack Company

John Tremain May, Esquire
Deborah M. Whelihan, Esquire
Jordon, Coyne & Savits

Suite 600

1100 Connecticut Avenue, N'W.

Washington, D.C. 20036

Douglas R. Taylor r
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Rugust 21, 1375

Mr. Richard Shofer
Catalira Entecpriscs, Inc.
500€ Liberty Heights Avenue
Baltimcre, M3d. 21207

Dear Mr. Shofer:

At our me=ting on August 21, 1975 decisions were made
regarding conforming your Money Purchase Pension and Profit
Shar:ng Plans to the "Pension Reform Act" as listed below.

I. Eligibility N
A. The present eligibility requirement of 1 year will

remain but we will institute two eligibility dates
per year.

B. The present minimum age cf 25 will reamin, but as
required by the law there will be no maximum ege.

IT. Vesting

A, In each plan the accrued benefit is the account
bzlance.

B. The present vesting schedules will remain the same
except that as required it will bz computed hased
upon years of service.

C. Service prior to age 22 and years when an emplcyes
works less than 1,000 hours will he excluded for
purpcecses of computing vesting.

D. The present early retirement and death benefits will
remain the same.

III. Joint and Survivor Annuity - As required, the normal form
of benefit in the plans will be stated in terms of a joint

and 503 survivor annuity and the annual reports will
reflect this. :
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HACK PENSIGN SERVICE, INC, ‘

Mr. Richard Sho}er
Page 2 .

August 21, 1975

IVv. Contribution Limitation - We will compute the contribution
limitations to insure they are not violated and voluntary
contributions will be allowed under the plan. If you intend
to make up previous years voluntary contribution please do
so before 1976 when the contribution limitation will be
effective for your plans.

V. Fiduciary Responsibility - You will remain as the Trustee
of both plans and continue your present investment game
plan. The plans will allow for investment in Employer
Securities and will allow loans to be made to employees.

VI. Portability

A. You do not want portability of other plan's benefits
into your plan. .

B. You wish to remain the marimum flexibility to decide
on a non-discriminatory basis, how employees who

incur a break in service are to be paid their vested
benefits.

We will accept full responsibility as the plan administrator.
I erxpect to, have to prepare documents this winter so that
they will be effective for the plan year beginnino 1976.

Please let me know if you wish to change any of the decisions
or if you have any cother questions.

Cordially,

Louis G. Omansky
LGO/ce

cc: Harvey Newman, CPA

000623
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October 6, 1976

Mr. Richard Shofer

Catalina Enterprises, Inc.
5006 Liberty Heights Avenue
Baltimore, MD 21207

Dear Mr. Shofer:

Stuart tells me that your pension and profit sharing
plans are considering two possible transactions, both of
which would involve second mortgages on the real estate
now owned by the plans. As I understand it, a second mort-
gage in the amount of $25,000 to $35,000 is being considered
to finance a new roof on one of the buildings or a second
mortgage in the amount of approximately $100,000 is being
considered with part of the proceeds being used to replace
the roof and the remainder being invested in investments
with a greater liquidity than the investments now owned
by the plan.

You have asked us to comment on whether these transac-
tions would constitute prohibited transactions under the
Employee Retirement Income Security Act of 1974 and on the
prudence of the transactions.

As to the prohibited transaction question, the answer
depends entirely on the relationships of all the parties in-
volved. There is no absolute bar to plans which wish to
borrow money, and whether the loan is in the form of a first
or second mortgage or an unsecured demand note is immaterial;
any prohibition of the loan would come as a result of the re-
lationship of the parties involved. .

If you could supply us with written details of the pro-
posed loans and all the parties involved, it may then be pos-
sible to determine whether or not the transaction is prohib-
ited under the law.

As to whether or not these investments would be prudent,
unfortunately this is not an area that has any clear cut rules
or lends itself to an easy answer.

Certainly, it would seem to be imprudent if the plans bor-

géz,”7 rowed money to invest and the investment income on the borrowed
e
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HACK PENSION SERVICE, INC.

Mr. Richard Shofer
Page Two
October 6, 1976

money was less than the debt service on the loan. But where
loans are made for other purposes, there are just no clear

rules on how to determine if a particular transaction is pru-
dent or not. In fact, under the law, it is not even clear if
the trustees would be declared imprudent if there was one im-

prudent act but the overall experience of the fund had been
favorable.

This is one area where you certainly would be wise to dis-

cuss the matter with your legal counsel before going ahead.

You may recall that on March 19, 1976 I sent to you drafts
of your pension and profit sharing plans which had been revised

to conform to the Employee Retirement Income Security Act of
1974. 1If these documents are in order, I would appreciate the
return of an executed copy of each so I may prepare the other

material needed to conform your plans to the law and submit them

to the Internal Revenue Service for approval.

Very truly yo

Louis G. Omansky

LGO/sm




¢

February 12, 1981

Mr. Richard Shofer

Catalina Enterprises, Inc.
5006 Liberty Heights Avenue
Baltimore MD 21207

Re: Sale of Notes to Plans

Dear Mr. Shofer:

In March of 1979 the Department of Labor issued a temporary
class exemption plan from prohibited transactions which would allow
plans to purchase customer notes if the purchase met certain criteria.
Under the law if the Department of Labor issues an exemption from
prohibited transactions, then the transactions will not be prohibited
and the fiduciaries will not be subject to penalties if they engage in
the transactions that are covered by the exemption. Under certain-
conditions the Department of Labor can issue a class exemption and
this is what they have chosen to do in this case.

In order to fall under the class exemption each purchase by the
plan of a "Security Agreement-Conditional Sales Agreement" must
meet all of the following requirements. :

1. The agreement or note must be accepted by the plan
sponsor’ in the normal course of its primary business
activity and must be secured by tangible personal
property.

2.  Any sale of customer notes to the plan must be on terms
at least as favorable to the plan as an arm's length
transaction with an unrelated third party would be.

3. The plan cannot invest more than 50% of its_assets in

customer notes and not more than 10% of its assets can
be invested in the notes of any one customer,

, . PLAINTIFF's
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THE STUAPF" " {ACK COMPANY

Mr. Richard Shofer
February 12, 1981
Page Two

4. The employer must guarantee in writing the immediate
repayment of the outstanding balance of the note and
accrued interest in the event the note is more than
60 days in arrears, or the customer fails to comply with
any terms or conditions of the note, or the customer
becomes insolvent or bankrupt, etc. Also, the note must
be repurchased if the condition of affairs of the customer
so change as to, in the opinion of the plan fiduciaries,
impair its security or increase its credit risk; or should
the customer fail to take proper care of the goods or
abandom them.

5. The plan receives adequate security for the note,
Adequate security means that the note is secured by a
perfected security interest in the property purchased by
the customer. This means that the title would have to
specifically name the plan as having the lien and if __.
existing notes are purchased the Motor Vehicle Adminis- -
tration would have to be notified to change the lienholder
on the title.

6. The collateral must be insured against loss or damage
from fire or other hazards.

7. The terms of the note cannot exceed 48 months for
passenger cars and light-duty vehicles (propelled by its
own motor and under [0,000 pounds gross weight); 60
months trucks over 10,000 pounds and certain heavy
machinery; and 36 months for other types of equipment.

8. Records must be kep for at least six years and annually
we must file a spec1a1 report with the Department of
Labor.

You should carefully review each requirement to insure that
you fully understand them. Item & which is the repurchase require-
ment will probably cause the most difficuity. The other items you
should be able to handle easily in your normal course of business.

The assignment to the plan should have some language in it
which permits the employer to act as a collection agent and also these
accounts will have to be marked to insure that payments are promptly
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Mr. Richard Shofer
February 12, 1981
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made to the plan after the employer collects the money. Also,
the employer should not take any collection fee. Also, I would
recommend a large stamp saying perhaps "Discounted to P.P." (for the
pension plan), and "Discounted to P.S." (for the profit sharing plan) and
then stamp your ledger card for each conract sold so your bookkeeper
can deposit the payments on those accounts directly to the plan.

The exemption covers both new notes and existing notes, what
the Labor Department calls seasoned notes, and in fact, the Labor
Department mentions that seasoned notes might be better because a
payment history is already estblished.

One final item about the exemption and that is it is temporary.
It expires on June 30, 1984, unless the exemption is extended. The
government says that the plans can continue to hold notes after
June 30, 1984 so long as they were purchased before June 30, 1984.
The exemption was made temporary so the government could evaluate
the date it will get on the transactions before determining whether to
extend the exemption.

If either plan does purchase any of these notes you have to send
us a detailed breakdown of the amount paid by the plan and the
principal and interest paid to the plan each year. So you should expect
to be sending us at a minimum a copy of the note, assignment to the
plan, and ledger card showing payment breakdown.

If you have any questions about these transactions please call
me.

Very truly yours,

Louis G, Omansky

LGO/ct
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* (BPR)  3-26-79

LABOR DEPARTMENT TEMPORARY CLASS EXEMPTION TO ALLOW PLANS TO
PURCHASE CUSTOMER NCTES FROM EMPLOYERS MAINTAINING PLANS

(Prohibited Transaction Exemption 79-9]

PLANS TO PURCHASE CUSTOMER NOTES
FORM ZMPLOYERS MAINTAINING PLANS

Temporary Class Pormil Exemption

AGENCY: Decartment of Labor.

ACTION: Grant of Temporary Class
Exemption.

SUMMARY: This documcent contains
8 CINPCrary cias exenoiption froem cer-
taun resirictions 2! the Emgployee Re-
urenient Inccme Securty, Act of 1974
(tize Act) and the Internal &l Reyenue
Code ST 1954 _(the_Code). It permits
eniFicVee benefil plans to puschase
¢rotain notes frum emloyers any of
whose employees are covered by the
plan shere the emplovers receive such
rotas {rem their customners it the cx:d_:-
nary course of their b\.-'ms: and the
nowe are coliateraijzed.. py_spgourity
agrr-ments cn the p.-a',x sty purchased
oy the cuctomess.

FOR FURTHER
CONTACT

Chsarles Humpiurey, Office o Fidu-
ciary Standerds, Room C-4526. U.S.
Depariment of Labor, 200 Constitu-
tiori Avenue, N.W., Washington. D.C.
20210 (202-522-8831). This Is naot a
wll {ree number

SUPPLEMENTARY INFORMATION:
On October 14. 1977, notice was pub-
lished :n the FroerRAL REGISTER (42 FR
$5321) of the pendency before the De-
partmest ol Labor (the LCepariment)
and the lniernal Revenue Service (the
Service) of a temporary class exemp-
tion from the restrictions of sections
406i3), 406 (H) 1) and (2) and 407(a) of
the Act and the taxes imposed by sec-
tion 4975 (&) .and (b)) of the Code by
reason of section 4975(cX1l) (A)
through () of the Code.

The proposed class exemption was
bzsed on mnre than 45 copplications
that requezted the Devar:ment and
the Service (o grant indé‘vidual exemp-
tions to permit emplavee benefil pians
to purchase customer notes {rom em-
pioyers any &l whose employees are
covered by the pian. According to
these applicants, prior (0 the enac:-
ment of thne Act, it had been 2
cCummon practice amone businesses en-
a;' :d in the retad saie of preperty

. consiruction aquipment or motor
=em. e} [or Lhe seller Lo acceoi oooe
Cl.zd note {or part of the purchase
price of the preperi and then sell the
nols 10 1L enipa.ovee benefit plan or to
ar unrelatad tusd pariy {inanc:sl in-
tution. The apprlicants reprosented
that those notas were good invest-
maen's fur olans, providing sdeqguate
facurity in the event ot default ane -e-
turms  whicht ware zenerally greater
than the roiurms 2vadladle from olier
rative tnvesiments,

INFORMATION

<4 FR 17819, March 1979

The proposced exemption contained
specifiz concitions to protect the {nter-
vst of pian participan:s. including re-
quirements that the sale of the notes
be or: arz:i’s length terms: that the em-
pluver guaraatee repayment of the
note if it 1s more than 30 days in ar-
rears: that no more than 25 percent of
plan assews be invested in customer
notes of the employer: that the note
be adequalcly secured: that the term
of tne note not excced a certain
number of months. determined by the
security underiying the note: and that
insurance nga.mst loss 6r damage to
the coiiaterai be previced by *he obli-
gor datldl the nete s repaid ar repur-
ch.:ed by the #mpiover. Because the
Deparimeni and the Service beiieved
that it would be appropriate for it to
recssess> the basis {or the exemption,
the exemption was proposed to be
temisorary D1 nature, and would expire
o, Decembper 31, 1981. In order to
enable the Department and the Serv-
fcc to rmunitor the operaticn of the ex-
emplion to determine whether it
should be made permanent, modified
or be permitted 1o lapsé upon expira-
tion. the pruposed exemtion required
certain information to be submitted te
the Service by a plan which entered
into a transaction in reliance on the
exeription.

The exe:nption was prcposed in ac-
corcia.te with the procedures set forth
in ERISA Procedure 75-1 (40 R
18451, April 28. 1§75) and Rev. Proc.
715-26, 1§715-1 C.3. 722, and all inter-
esicd persons were invited to submit
comments and reguest a public hear-
ing on the propcsed exemption. Pursu-
ant to these requests and to notice
published in the FPEDERAL REGISTER on
January 20. 1978 (43 FR 2963), a
public hearing was held on March 9,
1978. in which interested persons were
afforded the ooportunity to present
their views on the proposed exemp-
tion.

It should be noted that under Presi-
dential Reorganization Plan No. 4 of
1978, effective December 31, 1978, the
suthority of the Secretary of the
Treasury to issie exemptions under
section 4975 of the Coce has been,
with certain exceptions not here reje-
vant, transferred o the Secretary of
Labor, and the 3ecretary of the Treas.
ury is pound by tine exemptions issued
by the Secretary of Laber pursuant to
such authority. Therefore, {his 2xemp-
ticn s issued soiety by the Depart-
ment.

DISCTSSION OF SIGNIFICANT
COMLIENTS AND MODIFICATIONS

TO THE CLASS EXEMPTICN; Qver
17C comments cupyortin? te s-wnl of
the exerizotion have ceen "ecvived.
Several commentators, whiis siiz,ort-

lng the exeniption, sugg-<trd that cer-
tain sections oui the exemption be
cnangsd, as Jiscussed below.

DEFINITION OFP CUSTOMER
NOTES (SECTION I Several com-
mentators recommended the use of
the term “'securily dgreement’” rather
than “condition2! sales contract” in
defining the term ‘“customer notes,”
since under the Uriform Commercial
Code (UCC), the term "security agree-
ment” is the generic term for any
agreemen: which creates or provides
for a sccurity interest. Tais suggestion
was accepted and incorporated 1n the
exemption. Accordicgly, the reference
to ‘‘conditional sales contract” has
been deleted and the term ‘“‘security
agreezzent,” as defined {n UCC section
9-105¢(1%(1), has been substituted in its
place.

PERCENTAGE LIMITATION (SEC-'
TION IID): Many commentators
urged that the proposed limitation
that only 25 percent of plan assets can
be invested in custorner notes of the
empioyer be increased; some suggested
that this limitation be eliminaied. The
commentators stated that plans were
adequately protected without this per-
centage limitation. They argued that
their plans had invested substantiaily
in customer noies pricr to the effec-
tive date of tite Act and had achieved,
without any increased risk of loss, a
hivher nect yield on their investments
than plans which had not invested in
such notes

Many of tne commentators suggest-
ed that any increase in the percentage
limitation should be accompanicd by
additional safeguards to protect plan
partxcxpu. . The suggested sasegquards
included: 1! requining azdAitional secu-
rity; 2) requiring a third party to pure
chase any note in defauit; 3) requiring
the empiover to have a net worth suf-
ficient to satisf{y its obligation as guar-
antor cn ne notes: 4) recuiring at
least a 15 percern! customer down pay-
ment; or 5) Limiting the percentage of
plan assets ':.at may be invested in the
customer notes of any one customer.

After considéring liie comments, the
Departmen: has cecided that the per-
centaye itmutzlion should be increased,
but thdt any :ucrease should be ac-
compame' ‘:, ..o_.‘xorar"protecuons
for piar pariicipaais, According!y. the
e*(emp.mn has teen revised to permit
plans to invest up to.50_percent 2f
plan ?_..;et.a I Customer noies of tne
émplover, and 2 new condition has
been acdgen xhich provides that any
acquisition of customer notes ailer the
date of inc exemplicn wiich would
cause a plan o hold more than 10 per-
cent of piar asscts in the noles of any
one CuStSinLy u:n r.ot he covered by
the exemptior. Current pilan holdiigs

of customer o '"s wouid not be affect.
ed by tnis conc.ien. These changes
shouid. In e Deenriment’s iiew,
offer Siuns the fexioilily o! 1nvesting
a hirhor pe=ceitineer of plan as:ets in
ek notey woos picldiaite an addi-
tionas sl o e 7 IS P paluietprats.
The Do e ol coeeifically mon.
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ftor the ep..-'ztzc- of th:s condiliv.. O
dezermine wietier at the ¢XDUIralon
2f the 1ntles: LlLCn Liie Cadi
uon sheul? !'.‘.Dd:.’!e.‘l in ilgat of
FiSD el ads,

EMPLOYER CTAPAN.ZE OF RE-
PAYMNENT (SECTION I E) Several
commeanialors arued that it is unrea-
sonabi¢ to consiger 3 note in default
(in which cace. uncer the terms of the
exempticn, the empivyer would be re-
Quirad to repurchase e note) because
it Is 30 davs 1n arrears. According to
the comrmmenidlors, even ine oesL cus-
tomers may, for vaiid business reasons,
be in arrears for a longer penicd of
time. The commenintors noted that
some incdustnas are seasonal and that
many exceleni accounts have tempo-
rary casi: flox prociems and urged
that 2 pian stowld be given additional
time to consicer the reasons for a
misserd paymen:—e.z.. Whether the cir-
cumstances are permanent or tempo-
rary or whether the pian expect re-
payment within a reasonable time
period. They argued that this addi-
tional time 'x'ou.d srovide the pian suf-
ficient flexibility to rewain what it be.
lieves are sound investments. Most of
the comumentators sugzested ewteﬁ?

light of these comments, tne-

panmem has iengthened to 60 days

d@ﬁwﬂf‘ which a note would be
eemed to be in default for pmoses
of this exemption.” The Department
notes. however, tha* olah fifuctaries
have certain n.-"mns' x..t.es unde=r sec-
ticn 404 of ERISA witnh respect to de-
l.nc n! paymen's. ga.rd.‘eas of the
...,m of the * de'a.u..' »eniod” in this
excmpnon
SEASONED NCTES«(SCTTON II H):
Section I H o1 tne vaemypiion requires
repeyment 3{ the cote 0 te made
*ilhin a ceriain nwmber afl montns
cdetermined by the rype of property
*nich secures iLe Co%e. Seversh cwmg-
mentators Quedi.cmea wheaiher these
time limits {or the sizxunum duration
of customer nutex refes Lotke remain-
Ing termz of a scasonivt note al the
time it is s2!d to he 2tap or only to

[

J

the c¢riginat term of a newly !ssued
note: These commientzrore stated [Hat

the oxemption should cover the sale of
seasoned notes, bociuse notes on
whien the dehtor has snown the abill-
ty to make Uime!y? oa-ment may he
better investments tran newly issued
not~s. The exempl;zn ;< acl iimited to
the acqusition of newly issued notes.
Thre purchase o0f »xeasoned nutes,
therefore, is_permitted if the remain.
g term_ og_i.;_e“r‘b"'é‘a’:"the time it is
sold"tg_the plan <il'stlés the require-
merits of Section 1T H. afd the re he requure-
menﬁ_"{_me cXénigton aire ot.hemxse
satiafied. =@~ ——

MISCELLANEVOUS: Tre exemption,
as proposed. wou!d expire on Decem-
ber 31, 1981. In order to provide the
Deparument a sufficient period of time

3 'The Department has also modified Sec-
Uon [T to make ciear that the prohibited
'ransaction provisiorss of the Act and the

Code shall not apply *o & reourchase by the

employer in accoraance wth the terms of
the exemption.

Pubiished by THE GUREAU OF NATIONAL AFFAIRS,

TEXT

—_
{0 monitor the operation of the . )
empion. the exoraticn dale <12 mr.
sion wnien 'xm :nt requ-ed the
submission of 1Intorraiog W the Serve
ice-has been cnanged 12 cecurte that
the informaticn b2 sucmitlea to the
Department. In adaition. W resposnse
to several couiments, lae timme f{or
filing the requestea uiformat:on has
been changed (0 coincide. generally,
witil the fiing of Uw 2ppiicacie Form
5500 series annuai return/report. Pur-
ther, the amouanl of information
which must be subm:tied nas oeen re.
cduced.

The Department was reques:zed to
expand the scope ¢f :n2 exe:mplion to
include the sale of rnotes secured by
leases, intangible personal property,
real propesty, mortgage contracls. con-
struction notes. etc. tlowever, as stated
in the notice of perdency. the Depart-
ment has not rcceived susfficien: infor-
mation to determine tha: a class ex-
emption for such transaciions can be
proposed with adequate safeguards
against abuse. The Deparrment. how-
ever, will continue tc consider applica-
tions for these types of transactions
on an individual basis.

Questions have been raised concemn:
ing the applicakility of the temporarsy
class exemptior to a contribution of
customer notes Lo an employee benefit
plan by the emcioyver who sponsors
the plan. it is the Department's view
that to the extent: a contribution of
cusiomer notes ccenstitutes a prohibit-
ed {ndiract sale between a plan and a
party in interest. the transaction
would be exempt if the conditions of
this class exemption are satisfied.?

The Department also has been asked
wnether plans may hold, bevond the
expiration date. notes purchased
before such date in accordance with
the terms of the ~xemp!iON. e~
pariment intends 0 prrinit plans to
hol@9¢yond Jure Ju, lyﬁI_ngtﬂs_pur-

'cﬁas_ae belore that date._in conform-

alice -ut.r: the terms of the exemption,

. in"orcermot toreqiire plons-to-eispese
OI_ZIT Gl iheir _custemer npotes pur-

chased [Yof the emplayer by-Jurel0,
L84, In this regard. the Department
Xpects thac its evaluation of the tem-
porary exemptioft and iis determina-
tion whether the exemption should be
made permanent., modified. or ex-
tended w%{ll be made and published in
the FEprRAL Receciste®m suffictently in
advance of the expiration date so as to
avold any undue d'sruption of plan in-
vesiment activities.

GENLRAL INFORMATION: The at-
tention of interested persons ls direct-
ed to the following:

(1) The fact that a transaction is the
subject of 2n  excmption granted under
section 408(2) of the Act_and section
4975(c)(2) of the Code does not relieve

& Tiduciary or other disqualified
person/party in interest with respect

!Fiducianes of plans to which customer
notes are contributed shouid be aware, how-
ever, that the decwion 9y a plan fiduciary to
accept the notes 15 uoject LO the same
staridards of prucdence uncer section 404 of
ERISA which would appiv L0 & decision to
purchase such not~s {or cash.

INC., WASHINGTON. D.C.

(Mo, 232) R -9

to a plan to which the exemption is
dowiwabie (iom certun other provi-
siors of the Act and the Code includ-
e any preheoiied transaciion provie
3075 10 which the exemption does not
apply and the general fiduciary re-
SEORLiDuILY Prmicns of rection 404
of the Act which. among other things.
require a fiduciary to discharge his/
ter duties respecting the plan solely in
the interest of the plan’'s participants
and beneficiaries and in a prudent
fashion in accordance with section
404(ax1xB) of the Act: nor does it
affect the requirement of section
401(a) of the Code tnat a plan must
operate for the exclusive benefit of
the employees of the employver main-
taining the plan and their beneficia-
ries.

(2) This exemption Jdoes not extend
to transactions grohibited under sec-
tion 406(bX3) of ‘he Act and section
497S(e ) 1Y of the Code.

(3) The exemption sct forth herein
is supplemental to. and not in deroga-
tion of, any other provisions of the
Act and the Code, including statutory
exemptions and transitional rules.
Furthermore, the fact that a transac-
tion is subject to an administrative or
statutory exemption is not dispositive
of whether the transaction is in fast a
prohibited transaction.

(4) The class exemption is applicable
to a particular transaction only if the
transaction satisfies the conditions
specified {n the class exemption.

(5) In accordance with section 408(a)
of the Act and section 4975(cX2) of
the Code, and based upoa the entire
record. including the written com-
ments submitted in response to the
notice of October 14, 1977, the Depart-
ment makes the following determina-
tions:

(i) The class excmption set forth
herein is adminisiratively feasible;

(i) It is in the interests of plans and
of their participants and ocneficiaries;
and

(iii) It is protertive of the rights of
participants and beneficiaries of the
plans.

ExeEMPTION

Accordingly, the [ollowing exemp-
tion is herety granted under the au-
thority of seci:on 403(a) of the Ac:
and section 4975(c M 2) of the Code and
in accordance with the procedures set
forth in ERISA Procedure 75-1 (40 FR
18471, Apri 28, 19735).

SECTION I. DEFINITION OF CUSTOMER
NOTES.

For purposes of this exemption a
customer note is a two-party instru-
ment, executed along with a secturity
agreement for tangible personal prop-
erty, which is accepted in connection
with. and in the normal course of, the
employer’s primary business activitly
as a seller of such property. A t%0-
party instrument is & promissory in-
strument used in connection with the
extension of credit {n which one party
(the maker) promises to pay a second
party (the payee) a sum of money.

20037
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SECTION II. GENERAL EXEMPTION.

Effective immediately the restric-
tiors of sections 406(a), 406(H) (1) and
(2). and 40%(a) of the Act and the
taxes imposed by section 4975ta) and
(b of the Code, by reason of section
4275(ci 1) A) through (E) of the Code,
shall not apply until July 1 _19R4 _to
the purchase and holding ty embplcoyee
benefit plans of customer notes ‘as de-
{fined in Scction IY acquired from em-
piovers any of whose employees are
covered by such plans and the rexur-
chase of such notes by such empioyers
in acccrdance with paragraph (E),
beiox provided that the following con-
ditions are met:

Within seven mornths after the
ct*=s of 2 plan year during which a
plan engages {n a transaction ia reli-
ance on this class excemption. the

i

TEXT

action at law, in egiity or under any
of the provisions of the Bankruptcy
Act or of amendrmien‘s thereto for re-
organization, coragosition, extension,
arrangements. recsivership, liquida-
tion, or dissolution snhall pe begun by
or against the obligor; or in the event
of the appointment ulider any juris-
diction at law or in equity of any re-
ceiver of anyv property of the oblizor;
or in the event tne ccndition of affairs
of the obligor shall so change as to, in
the opinion of the plan irustces or
other anpropriate fiduciaries, impair
ils security or increase its credit risk;
or should the obligor fail to take
proper care of the goods or abandon
the same.

@The plan receives adequate secu-
rity for the note. For purposes of this
excmpuion. the term adequate security

tmiziges or other appropriate fiduciary,;“means that the note is secured by a

nlormation to the U.S. Decarimznl
cr. Pension and Weifare Benefit

Prorrams. 200 Constitution Avenue,
N.W.. Washingieoa, D.C. 20218 (Atten-
tiocn: Customer Notes):

1. Name and address of employer:

2. Emiziover’'s identificaticn number:

J. Name-and address of plan admin-
istrator; '

4. Plan administrator’s identification
number:
3. Plan name and number.
Upon request by the Department,
the trus‘«cs or other appropriate fidu.
ciary of a plan which engaged in a
tronstclion in reliance on this exemp-
ticn <hall! submit to the Department
suva acdinonal information regarding
transacons subiect to this exemption
as mayv pe requested. All requests for
additiconal information sitaill be in

~w
N

wring.

@ Anv sale of customer notes Lo the
pixa is cn terms at least as favorable
to the plan as an arm's length transac-
ticn with an unrelated third party

cona

‘xoyld be.

7~ (@) The acquisition of a customer

+

note {rom the employer shali not

cause 3 plan {2 hold: (i) more than 50

perzent of the current value (as the

term is defined {n section 3(26) of th
j Act) of plan assets in customer notes

of the employer; and (ii) more than 10
f percent of plan asscts (as defined
. atove) in customer notes of any one
'~ customer.

@The empylioyer guarantees in writ-
ing_the immedizife repavment of the
outstanding balance of the nofe and
accrieg inlerest in the ovent the note
i« more 11:an 60 #avs in arrears. or the
OETzor on the nole [ails 'o comply
with ary terms or econditicns of the
ro:~ o n the event the obligor shall
koo =2 insolven:s, commit an act of
Sunikruptey, make an assignment for
the benefit of creditors or a liguidai-
ing agent, offer a compositivn or ex-
tension to crediturs. make a bulk saie:
cr in the even: any proceeding, suit or

o! the sian shall submit the Tollowing~ pBerfucted security interest in the prop-

erv purchiased oy the obligor on the
rnote so_that if_the security is fore-
closed upcen. or otherwise disposed of,
fin default of repayment of the loan,
the value and liquidity of the security
is such that it may reasonably be an-
ticiputed that loss incipal or in-
terest will not result. In no event shall
dc-guale security mean an interest [h
intanyibi» personal property, such as,
but not limited to, accounts, contract
rizhits, documents, instruments, chat-
el paper, and general intangibles.

Insurance agsinst loss or damage
to the collateral {rom [ire or other
hazards will be procured and main-
tained by the obligor until the note is
repaia or repurchased by the employ-
er. and the proceeds {rom such insur-
a&i wiil he assigned to the plan.

Rejuivment must be provided for

in the fullowing manner:
1.] Where the note is secured by
heavy equipment, the term shall in no

feavy equl; -
went excreed 60 months. For purposes

ot this exemption, heavy equipinent
aall incluce machinery sold by equip-
ment distributors such as, but not lim-
iwed to, earth nioving. mazterial han
<'tng, pipe laying, pgower generation,
*1d consiruction machinery manufac-
' red according lo standard specifica-
Lwens. such as. but not limited tO, port-
#ale air compressaors, backhoes, cranes,
c'ushers, doczers. earthboring ma-
ciunes. excavators, forx lifts, graders.
hivdrauiic hammers. loaders. rollers,
s:rapers, tracters, trailers, trenchers,
triichs over 10.000 pounds. and high-
vy malerial handling eguipment, but
s:all not inciude such eguipment
vilich has been specdicaily designed
and manufactured to a user’s speciii-
v=lions and which cannot reasonavly
Y expected to be resold in the ordi-
1.1y course of the equipmen? distribu-
“or’y business.

2]Where the note is secured by pas-

‘ngef_autemobiies and  light-dul

TRAway niotor C wohicies, the
v.all in no event CXC‘.‘L'MI!IJ.
g

——— .

tme.
1 S

(BPR)  3-26-79

t‘or purposes of this exemption, pas-
aenger automeceotiles and  light-duty
t.ighway motor veiioles are defined as
vehicles which huve a gross weight of
10.000 pounds or les.. are progelied Dy
means of their own motor and are a
type used for highway transportatlon.

3. Where the note is secured by tan-
gible personal property other than
heavy equipment or motor veiticles,
described in parasraph I 1 and 2
above, thc term shall in no event
exceed 36 months.

. 1.4 plan which relies upon this ex.
emption shall mainrtain or cause to be
maintained for a period of six years
{rom the date of such transaction sich
records as are necessary to cnable the
Department to detennine whether the
conditiors of this exemption have
teen met, except that:

1. A prohibited transaction will not
‘be deemed to have occurred If duc to
circumstances beyond the control of
the plan {iduciaries. such records are
lost or destroyed prior to the end of
such six year period; and

2. Siich employer shall not be sub-
ject to the civil penzity which may be
assessed under section 502i(i) of the
Act, or to the taxes imposed by section
4975 (a) and (b) of the Coce, if such
recnrds are not maisiained, or arc not
availabic for exam:nation as required
by Paracraph J below.

(J. Ncetwithstanding anything to the
contrary in subsections (aX2) and (b’
of sectiun 504 of the Act, the records
referred to in paragraph [ above are
unconditionaliy available at their cus-
tomarv location for examination
during norm:z! business hours by:

1. The Internal Revenue Service;

2. The Deparimen: of Lakor;

3. Plan participants and benc{ici-
aries;

4. Any employer of plan partici
pants:

S. Any employee crganization any of
whose members are covered ty the
plan; or

6. Aay duly authoriced emplsvee or
representative of a urson described in
subparagrapih (1) through (5) of this
paragraph.

SECTION III. SPECIAL EXEMPTION.

A. The restrictions of seciions 106(a)
and 406:b) (1) and 2y, and 4UTa) of
tl.e Acl and ths taxes imposed by sec-
tion 4953 (a) and (b) of the CTode by
rcason of secitun  4975(cnl)  (A)
through (E) of the Coaec¢ shall not
arply o thic purchase and hoidiag by
employee bLenefit plans of customer
notes purchased cn nr before Jure 30,

1973, from ewmiplovers «ny of whose

employees are covered by such plan,
provided thiat the following conditicns
are met:

1. The trrmis of the purchase of the
note by the plan were at least 1= fover-
able Lo thie pian 2> an arm’s lenvin
Lansaction with an uareiated third

"
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pariy weuid have been: - 7 the Code shall no? 2p5is until Septem- "Jequm.e censideration.
2. The plun reteoved adequate SeCl-  ber 20, 1979 to the <1~ exchange, ot c . ,
rty as defined in Section (JINF) other disposition uf customer notes  =-knvd ar Washinzton, D.C.. this
apove: 1 letl: day ot March, 1999,

2. Such purchiases were ordinariy
gnd cusiomarily made by the plan
prior to January 1. 1975.

B. The restrictions of scctionn 406(a)
and 406(b) (1) ana (2) of the Act and
section 4975(c)(1) (A) through (E) of

s-hich are owned by tlie giad on Octo-
ber 14. 1977, t0 a disqualified person or
party in interest if:

1. Sucu saie {5 mace in order to
comply with the ccnditions of this ex-
emptiva; and

2. Tue plan receivas not less than

-- End of Section R ~-

Ian D. LaNoFrF.
Adminstrator. Pension and Wel-
fare Benci! Programs, Labor-
Manzoment Serrices Admin-
istration, U. S. Department of
Labor.

Published by THE BUREAU OF NATIONAL AFFAIRS, INC.. WASHINGTON, D.C. 20037




THE STUART HACK COMPANY

Consultants & Actuaries

4623 Falls Road
Baltimore, Marytand 21209
(301) 366-8700

Washington, D.C. 621-4064 Writer's Direct Dial No.
August 9, 1984

PERSONAL AND CONFIDENTIAL

Mr. Richard Shofer

Crown Motors

5006 Liberty Heights Avenue
Baltimore, Maryland 21207

Dear Dick:

You questioned whether assets of your money purchase
pension plan and profit sharing plans can be used as
collateral for loans, whether you can borrow against these
plans and whether there is any special treatment for your
voluntary account under these plans.

First of all, let's distinguish between the voluntary
account and the employer account. The employer account cannot
be put up as collateral for a loan, and loans to participants
against their employer account are limited to a total of
$50,000 for all plans for up to a maximum of five years (for a
longer period of time if used for the purchase or substantial
improvement to a primary residence). Further, we would
recommend that any loans against an employer account should be
fully collateralized (this means collateral in addition to the
value of the account itself).

There is an entirely different treatment for voluntary
accounts. First, there is no limit on the amount that can be
borrowed against the account or the length of time for which it
can be outstanding. Also, the account, itself, can stand as
collateral for the loan against the voluntary account.

Further, the voluntary account can be put up as collateral for
a loan from a bank or other source. The loan agreement will
have to include a provision that you cannot withdraw money
from your voluntary account, and thus dissapate the collateral,
however.

The law is pretty clear on the inability to use employer
account values as collateral for a loan. There is no law on
restrictions of using voluntary account money for collateral
for a loan. The TEFRA provisions on the limits on loans apply
only to employer accounts and specifically do not apply to
employee voluntary accounts. In my opinion, you can use your
voluntary account as collateral for a loan or you can borrow up
to 100% of your voluntary account. The terms of the loan must
be reasonable as to the interest rate and pay back period.

Cordiglly,

PLAINTIFF'S
EXHIBIT 8
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* HARVEY M NEWMAN CPA
GERALD L GRABUSH CPA
:::7:.“M‘1??°r:2mm Grabush, Newman & Co.,PA.
NOFRAN N POLONSKY UPA . Certihied Public Accountants
KENNETHE . ARASH. CPA
ALLEN M SCHIEF CRA

February 20, 1987

Mr. Richard Shofer
Catallna Enterprises, Inc.
5006 Liberty Heights
Baltimore, Maryland 21207

Dear Dick:

It has come to our attention, during the preparation of you cor-
poration and individual income tax returns for 1985, that your indi-

vidual Income tax return, Form 1040 should be amended for the year
ended December 31, 1884.

The amendment would be In the form of additiona! Iincome oOf
approximately $150,000 which is the amount that was drawn out of the
pension'”1984, in the form of loans, that was in excess of the
allowable loan amount of $50,000. The changing of the character of
these items from loans to withdraws and consequent!y income to you,
would also effect the Interest deduction claimed that year.

[y

l'f you have any questions on this letter, or want us to proceed
with making the amendment as noted, please call me.

Very truly yours,

o

Kenneth E.

(2ncr

arash

KEL/njj

3 PLAINTIFF'S
EXHIBIT

Sutte 350. The Quadrangle » The Village of Cross Keys « Ballimore, Maryland 21210 « 301-323-3300
MEMBER OF THE INTERNATIONAL GROUP QF ACCOUNTING FIRMS WITH OFFICES IN PRINCIPAL CITIES
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CATALINA ENTERPRISES, INC.
5000 LIBEKRTY HEIGHTSB AVENUEK
BALYIMORE, MARYLAND 21207
. TELEPHODNL
Frerane BROTEN ’ ARCA COOE (301) 4668-32333
March 12, 1987

PERSONAL AND CONDFTOENTULAL
Stuart Hack
The Stuart Hack Zo.
4623 Falls Rd. .
Baltimore, Md. 2109
.Dear Stuart: .
My accountants, Grabush, Newman & Co., have recently informed me
that | am subject to income tax on a considerable amount of money
‘'that I have borrowed from my pension fund voluntary contribution
account. They have informed me that loans in excess «of fifty
thousand dollars are taxable according to [.R.S. regulations.

- Needless to say,this came as quite a disturbing revelation. I

presented Grabush Newman with the letter you had written me on
“August 9, 1984, a copy of which I am enclosing. Despite what your
letter states, they say I may owe a lot of money to Uncle Sam.

This news disturbed me to the extent that I sought advise. from an

1ndep@ndent pension attorney, Nicholas Giampetro. He only
confirmed that tax is due, .

Al tnis time [ envision among other things:

!.Federal and state income tax on approx1mate1y $200,000
resulting from loans from the voluntary account in excess of the
alltowable fifty thousand dollars - all at the maximum personal
Lax rate.

é.Penalties and interest on these taxes going back to 1984 when
the first loan was made.
3.Amended personal income tax returns 901ng back to 1984,
4.Additional penalties and interest for underestimating 1ncome
tax due based on the new amended returns. ‘
5.A general I.R,S, audit of my personal, corporate, and pension.
returns for several years, triggered by the amending of my
personal returns.

6.An unthinkable amount of time expended relating to this’ matter
.and possible audits.

7. An even more unthinkable amount of money for accountants. and

lawyers related to the consequences of this matter and any. aidits
that may occur,

~8.A devastating loss to the future value of my voluntary. pension

PLAINTIFF'S
EXHIBIT <

vo. ¥ 3




Al

account as a result of these loans.

9.A general weakening of the soundness of the Pension Plan
effecting. not only me but, perhaps, other participants.

10.The appearance of a significant six figure personal tax
liability on my personal balance sheet, which would undoubtedly
undermine my auto business credit 11ne and relationship with my
bank as well as others,

I1.Possible Federal and State liens against both myself
personally and my business as a result of not being able :to pay
this large and unexpected tax and penalty burden.

] was entitled to rely on your advice. 1 did, and now I am»in a
jam. Relying on your advice I borrowed $200,000 in 84 more in 85

*and still more in 86.

Although there could be even other, as yet unforseen

consequences, you can well imagine that the nightmarish.

possibilities above have moved me to seek additional legal
advice., \

[t is my understanding from the advice that I have received that

I should be able to look to the Stuart Hack Co. for relief.

"1 am writing you now that the present situation is xlear to me to

enlist your aid in resolving this mess in a friendly way {f
possible.,

OQur relationship has spanned about fourteen years without a
negative word between us. [ desire to keep it that way as: much as

- possible,

There is no doubt that based on the legal advice that I have been
forced to seek, that this matter w11] soon be brought to. the

~atteption of your insurers.

The question is - Can we communicate openly, attack this
unfortunate issue together, and resolve it with a minimum .of.
expense and discomfort to us all {(including your 1nsurers) or -
are the lawyers going to be the. on]y winners,

At this time I desire that you present this matter to“yourv,
insurers quickly. Please give this matter your urgent attentjon

Assess the situation as soon as possible and likewise have your
insurers do the same.

Many of the potent1a11y damaging events mentioned earlier 1n ~this
letter may be avoided if we work together to resolve this.

I have not got much time, Based on what I have now 1earned 1£must
file an amended return soon for 84 and perhaps 85. I do not have
cash to pay with those amended returns,

Please write me, .and have your insurers write, stat1ng (ash #have
done) your willingness and desire to expedite this matter A a




pleasant manner,

As soon as you clarify you position to me regarding this matter
and as soon as your insurers state their position to me I will

know how to proceed.

On the other hand, a lack of timely
you desire to work this out, as you
fracture our relationship and force
to seek relief., Please do not allow
relationship with you, I want to do
the agonies of litigation.

Cordially, .
ST Al
Richard Shofer

RS/ca

communication from'you that
must realize, will both

me into the arms of attorneys
this to happen. Because of my
everything possible to avoid

B AT







THE STUART HACK COMPANY

Consultants & Actuaries

4623 Falls Road
Baltimore, Maryland 21209
(301) 366-8700

\ Washington, D.C. 470-7435 Writer's Direct Diat No.

April 8, 1987

PERSONAL AND CONFIDENTIAL

Richard Shofer, President
Catalina Enterprises, Inc.
5000 Liberty Heights Avenue
Baltimore, Maryland 21207

Dear Dick:

This is in response to your letter dated March 12, 1987,
regarding loans you made from the retirement plan.

Your accountants raised the 1issue on the loans some time ago.
We did some research and concluded there was not a problem. I
have suggested to Ken Larash that he arrange a meeting with
you, him, the attorney you have hired and me to go over the
facts together. The best possible resolution is to be able to
conclude you do not have a problem. To conclude otherwise
could be very costly to all of the parties involved.

I recommend we meet with this positive goal in mind.

Cordially,

Stuart Hack
SH/rbp
CC: Harvey Newman, CPA

Kenneth Larash, CPA
Alan Vandendriessche




THE STUART HACK COMPANY

Consultants & Actuaries

4623 Falls Road
Baltimore, Maryland 21209
(301) 366-8700

Washington, D.C. 621-4064 Writer's Direct Dial No.
November 26, 1984

PERSONAL AND CONFIDENTIAL

Ms. Pam Somers

Catalina Enterprises

5006 Liberty Heights Avenue
Baltimore, Maryland 21207

RE: Fee Agreement for Catalina Enterprises Money Purchase
Plan 1984 Administration

There are two types of work we do for you on an annual
basis. The first type is "“regular annual administration." The
second is "special work." Special work includes procedures which
we are unable to predict or quantify in advance, and will be
billed on an actual time basis unless we quote you a special
additional fixed fee. A list of regular annual administration
work and special work for your plan is enclosed.

Although there may be additional changes as a result of
regulations issued in regard to TEFRA this year, we can quote you
a fee for the regular annual administration. For the plan year
12/31/84, the fee for regular annual administration of the plan
will be $1,100.00, plus any out-of-pocket expenses (out-of-pocket
expenses include photocopies, delivery service charges, postage,
and the like). One-half of the quoted fee is due with the
renewal data for your plan. One-fourth will be billed when we
notify you of the pian deposit and the remaining one-fourth will
be billed when we deliver your annual statement. Out-of-pocket
expenses and any charges for special work will be billed monthly
as they are incurred.

Please =ign and return the enclosed copy of this letter as
your authorization for us to proceed with the work.

Sir}cerely,’1 / /.

I / ) y / . /
/ / ( /'.I b
-/&C“ 3 /“[(‘, ll(‘it‘/,‘*"{(( m/ff\‘ b

Alan Vandendriessche
Account Executive

AV:lcs
Enclosures

Authorized by:

Signature Date

PLAINTIFF'S
EXHIBIT

No. / 7\;)*\

cc: Accounting




THE STUART HACK COMPANY

1.
2.
3.
i,
5.
6.
7.
8.
9.

REGULAR ANNUAL ADMINISTRATION
MONEY PURCHASE, TARGET BENEFIT, PROFIT SHARING
AND EMPLOYEE STOCK OWNERSHIP PLANS
Employee census and asset data request
Eligibility and vesting
Deposit calculation
Renewal computer run
Progress reports
Contribution Statement
5500 forms
Summary Annual Report

Annual Statement

Please note:

1.

2.

3.

Any work that must be redone because of incorrect data provided
by the client is billed as a special item.

An extension request for late filing of the 5500 series form is
billed as a special item. The fee for requesting this extension
is $100.

Accounting work necessary to correct plan asset records or to
create records is billed as a special item.
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THE STUART HACK COMPANY

1.

3.
L8
5.
6.
7.
8.
9.

10.

1.
12.
13.
14,
15.

SPECIAL WORK ITEMS

Processing employee terminations

Balancing plan assets and/or reviewing asset reports prepared
by your accountant or bank

Investment evaluation

Amendments to your plan

Technical questions requiring research and/or advice
Actuarial studies to attain changed goals

Plan loan advice or servicing

Deposit estimates

Calculating salary and deposit amounts based on total profit
figure

Discussions with client, CPA, attorney or bank re:

a. estimating plan deposit
b. changing plan deposit
c. estate planning

d. year-end tax planning

e. TEFRA
f. other technical questions not related to regular annual
*  administration

FASB 35 and 36 numbers for financial statements

IRS audits

Response to IRS questions regarding 5500 series forms
Special beneficiary designations

Calculation of maximum deferrals to a 401(k) plan



Invoice

Ms. Pam Somers PROJECT # CGMES
Catalina Enterprises INVOICE # 003654
5006 Liberty Heights Avenue 09/25/84

Baltimore, MD 21207

Catalina Enterprises
Money Purchase Special Work

Discussion with client and types $360.00
of plan loans. Bill for research

to follow.

Balance assets 63.00
Discussion regarding terminated participant 36.00
Employee termination work including discussion 81.00

with terminated employee.

TOTAL $540.00

PLAINTIFF'S
EXHIBIT

4623 Falls Road

TERMS: THE STUART HACK COMPANY Baltimore, Maryland 21208

NET 10 DAYS Consuitants & Actuaries (301) 386-8700 .
Washington, D.C. 821-4064




Invoice

v,

Ms. Pam Somers PROJECT # CGMES
Catalina Enterprises INVOICE # 004236
5006 Liberty Heights Avenue 12/4/84
Baltimore, MD 21207

Catalina Enterprises
Money Purchase Special Wk

Research on loans from voluntary account.

ey
!

. PO fo 3 “’\:

TOTAL $40.00

TERMS:

THE STUART HACK COMPANY Barimore, Marytand 21208
NET 10 DAYS ' .

(301) 366-8700 - -
Consultants & Actuaries Washington, D.C. 621-4064
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THE STUART HACK COMPANY

Consultants & Actuaries

4623 Falls Road
Baltimore, Maryland 21209
(301) 366-8700

Washington, D.C. 621-4064 Writer's Direct Dial No.
March 11, 1985

PERSONAL AND CONFIDENTIAL

Mr. Richard Shofer

Catalina Enterprises, Inc.
5006 Liberty Heights Avenue
Baltimore, Maryland 21215

RE: TEFRA, TRA and REA Amendments
Dear Mr. Shofer:

Hopefully this letter will clear up all the confusion
regarding when amendments must be made to your defined benefit
plan.

On March 4, 1985, the IRS announced new compliance dates for
incorporating the changes required by TEFRA, TRA '84 and REA.
Prior to the IRS announcements, TEFRA amendments had to be made
(in the case of calendar year plans) by the due date of the tax
return (including extensions) for the common year. Since the
earliest possible effective date of TEFRA is for a calendar year
plan, and since the TEFRA effective date for a calendar year plan
is January 1, 1984, the earliest possible filing deadline is
March 15, 1985. 1If the normal six month extension is obtained,
the filing date becomes September 15, 1985. However, prior to
the IRS announcement, if you did not apply for an extension for
filing your tax return, TEFRA amendments had to be in your plan
no later than March 15, 1985 or the plan would be disqualified.

For this reason, you may have received a letter requesting
that you file for an extension for filing your tax return to
extend the amendment period to September 15, 1985.

Now, here's the good news. The IRS has announced that the
period for making TEFRA amendments will be extended as if you had
applied for and received the automatic six month extension for
filing your tax return, whether or not such an application for
extension of time actually has been filed. Thus, for calendar
year plans, we have until September 15, 1985.

Please ignore all previous correspondence, and I apologize
for the confusion. Your restated plan will be sent to you as
soon as possible, and certainly before the September 15, 1985
deadline.

Sincerely,

O dspiancS

Charmaine B. Gordo squire - PLAINTIFF'S
EXHIBIT




THE STUART HACK COMPANY

Consultants & Actuanes

4623 Falls Road
Baltimore, Maryland 21209
(301) 366-8700

Washington, D.C. 621-4064 Writer's Direct Dial No.

March 7, 1986

Dear Client:

The Small Business Council of America (over 1,000 members)
and The Group (150 tax lawyers representing small businesses)
have asked me to participate in a network to oppose more
changes in the tax laws affecting retirement savings plans.
Please help!

The proposed Tax Reform Bill of 1985, H.R. 3838, passed by
the House of Representatives contains 122 pages of changes in
the tax laws governing retirement savings plans.

As proposed, some retirement benefits will be taxed as
high as 53% and the amounts of permitted savings for you and
your employees reduced. This is ridiculous in light of the
need to encourage savings.

It is also absurd for Congress to force more changes and
costly amendments. The last three tax laws have required four
changes since 1982.

Please write, call and/or telegram your Senators and
representatives and ask your employees to write as well. The
more letters requesting no more changes to employee pensions
and savings, the better. Suggested letters for you and your
employees, plus names and addresses of the members of the House
Ways and Means and Senate Finance Committees and a fact sheet,
are enclosed.

We hope, through this nationwide effort and network in all
50 states; to create a ground swell of copposition to these
changes. Please have as many letters as possible sent
immediately in time to be considered by the Senate.

SH:mn
Enclosures

PLAINTIFF'S
EXHIBIT |

wo. 70w

PENGAD-Bavonne, W. J.




THE STUART HACK COMPANY

Consultants & Actuaries

4623 Falls Road
Baltimore, Maryland 21209
(301) 366-8700

Washington, D.C. 621-4064 Writer's Direct Dial No.

November 24, 1986
PERSONAL AND CONFIDENTIAL

Mr. Richard Shofer

Catalina Enterprises, Inc.
5006 Liberty Heights Avenue
Baltimore, Maryland 21207

RE: Fee Agreement for the Catalina Enterprises Money Purchase
Plan 1986 Administration

Dear Mr. Shofer:

Paragraph I below describes the fee arrangement for annual
administration we have had with you in the past. Some of our
clients have indicated to us that they would prefer that the fee
include phone calls, a deposit estimate at the end of the year,
employee terminations, asset work, plan loan servicing, etc.--
services that we normally bill monthly on a time-and-charges
basis. In response to these requests, we have developed an
alternative fee arrangement which is described in paragraph II
below. At the end of the letter, we have asked you to indicate
whether you wish to leave the fee agreement unchanged or whether
you prefer the alternate fee agreement.

If you have questions or suggestions, please call.

I. Annual Administration

There are two types of work we do for you on an annual basis.
The first type is "regular annual administration." The second is
"special work." Special work includes procedures which we are
unable to quantify in advance. Special work will be billed on an
actual time basis unless we quote you a special additional fixed
fee. A 1list of regular annual administration work and a list of

some common special work items and out-of-pocket expenses is
enclosed.

For the plan year 1/1/86 to 12/31/86, the fee for regular
administration of the plan will be $1,210.00. One-half of the
quoted fee is due with the signed engagement letter. One-fourth
will be billed when we notify you of the plan deposit and the
remaining one-fourth will be billed when we deliver your annual
statement. Out-of-pocket expenses and charges for special work
will be billed monthly as they are incurred.

PLAINTIFF’ s
EXHIBIT

0. 97/\»*

PENGAD-Bayonne, K. J
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THE STUART HACK COMPANY

Mr. Richard Shofer
November 24, 1986
Page 2

II. Alternative Annual Administration Fee Arrangement (Optional)

If you wish, you may choose to pay a fee of $1,800.00 before
any work begins for the year 1/1/86 to 12/31/86 that will cover
all annual administration work including most tasks which are
normally billed to you monthly on a time-and-charges basis (see
enclosed list of work covered which is reproduced on blue paper).

The only work not covered by this fee would be major
projects. We have enclosed a list of projects that could arise
for some clients in the coming year. Such projects have always
been and will continue to be outlined to you in a separate,
detailed engagement letter. Examples include plan amendments and
restatements, IRS audits, plan redesign, pro forma FASB 87 and 88
reports for your accountants and Tax Reform Act of 1986 reviews.

Please sign and return the enclosed copy of this letter as
your authorization for us to proceed with the work.

Singerely,

Alan Vandendriessche
AV:les
Enclosures

(I) I wish to leave our fee agreement unchanged and have
enclosed a check for $ for one-half of the
base fee.

(II) I prefer the alternate fee arrangement and have
enclosed a check for $ to cover the next 12
month's administration work as outlined on the blue
alternative fee arrangement list. -

Authorized by:

Signature Date

cc: Accounting




THE STUART HACK COMPANY

REGULAR ANNUAL ADMINISTRATION
MOREY PURCHASE, TARGET BENEFIT, PROFIT SHARING
AND EMPLOYEE STOCK OWNERSHIP PLANS AND 301(K) PLANS
1. Employee census and asset data request
2. Eligibility and vesting
3. Deposit calculation
y, Renewal computer run
5. Progress reports (End of Year)
6. Contribution Statement
T. 5500 forms
8. Summary Annual Report
9. Annual Statement

10. Annual 1/3 - 2/3 Test for 401(k) Plans

Please note:

1. Any work that must be redone because of incorrect data provided
by the client is billed as a special item.

2. An extension request for late filing of the 5500 series form is
billed as a special item. The fee for requesting this extension
is $100.

3. Accounting work necessary to correct plan asset records or to
create records is billed as a special item. -

b, Information requested by your attorney, accountant or other
advisor is billed as a special item.




11.
12.
13.
14,

15.

16.

SPECIAL WORK ITEMS

Processing employee terminations

Balancing plan assets and/or reviewing asset reports prepared
by your accountant or bank -

Investment evaluation

Amendments to your plan

Technical questions requiring research and/or advice
Actuarial studies to attain changed goals

Plan loan advice or servicing

Deposit estimates

Calculating salary and deposit amounts based on total profit
figure

Discussions with client, CPA, attorney or bank re:

a. estimating plan deposit
b. changing plan deposit
c. estate planning

d. year-end tax planning

e. TEFRA
f. other technical questions not related to regular annual
administration

FASB 35 and 36 numbers for financial statements

IRS audits

Response to IRS questions regarding 5500 series forms

Special beneficiary designations or changes during thg plan year
Followups of data request, contribution statements or other
information necessary to complete the administration of

the plan.

Produce participant statement of account on other than the
valuation date of the plan.

T OUT-OF-POCKET EXPENSES
Photocopies

Delivery Service Charges

Postage



10.
11.
12.
13.
14,

- 15.
16.
17.
18.

19.

ALTERNATIVE FEE ARRANGEMENT
ANNUAL ADMINISTRATION FEE

$1,800.00
FOR 1/1/86 TO 12/31/86

INCLUDES

Employee census and assets data request

Eligibility and vesting

Actuarial valuation based on first set of pay figures given to us
Actuary's review and statement of deductible deposit

Individual participants' progress reports

Contribution Statement

Schedule B

5500 Forms

PBGC-1 Form, if required

Summary Annual Report

Annual Statement

Review for needed changes

Processing employee terminations )

Balancing plan assets and/or reviewing assets reports prepared by
your accountant or bank

Technical questions requiring research and/or advice_
Plan loan advice or servicing

One deposit estimate

Discussions with client, CPA, attorney or bank re:

a.—-estimating plan deposit
b. year-end tax planning

FASB 35 and 36 numbers for financial statements

|




20.
21.

22.

23.

10.

11,

12.

Response to IRS questions regarding 5500 series forms
Special beneficiary designations or changes during the plan year

Follow-ups of data request, contribution statements or other
information necessary to complete the administration of the plan

Out-of-Pocket Expenses
1. Photocopies
2. Delivery service charges
3. Postage
SPECTIAL WORK

These items are not included in the annual fee of $1,800.00.

Any work that must be redone because of incorrect data provided by
the client is billed as a special item.

An extension request for late filing of the 5500 series form is
billed as a special item. The fee for requesting this extension
is $100.

FASB 87 and 88--pro forma or final

IRS audit

Meetings with you and/or your advisors

Actuarial studies to attain changed goals

More than one deposit estimate

Review or redesign of your plan in light of TRA '86

Plan amendments or restatements

Produce participant statement of account on other than the
valuation date of the plan

Monthly monitoring of 401(k) plan accounts

Comparability projects




e THE STUART HACK COMPANY

Consultants & Actuaries

4623 Falls Road
Baltmore, Maryland 21209
(301) 366-8700

Washington, D.C. 621-4064 Writer's Direct Dial No.
November 24, 1986

PERSONAL AND CONFIDENTIAL

Mr. Richard Shofer
Catalina Enterprises, Inc.
5006 Liberty Heights Avenue
Baltimore, Maryland 21207

RE: Fee Agreement for the Catalina Enterprises Money Purchase
Plan 1986 Administration

Dear Mr. Shofer:

Paragraph I below describes the fee arrangement for annual
administration we have had with you in the past. Some of our
clients have indicated to us that they would prefer that the fee
include phone calls, a deposit estimate at the end of the year,
employee terminations, asset work, plan loan servicing, etc.--
services that we normally bill monthly on a time-and-charges
basis. In response to these requests, we have developed an
alternative fee arrangement which is described in paragraph II
below. At the end of the letter, we have asked you to indicate
whether you wish to leave the fee agreement unchanged or whether
you prefer the alternate fee agreement.

If you have questions or suggestions, please call.

I. Annual Administration

There are two types of work we do for you on an annual basis.
The first type is "regular annual administration." The second is
"special work." Special work includes procedures which we are
unable to quantify in advance. Special work will be billed on an
actual time basis unless we quote you a special additional fixed
fee. A list of regular annual administration work and a list of
some common special work items and out-of-pocket expenses is
enclosed.

For the plan year 1/1/86 to 12/31/86, the fee for regular
administration of the plan will be $1,210.00. One-half of the
quoted fee 1is due with the signed engagement letter. One-fourth
will be billed when we notify you of the plan deposit and the
remaining one-fourth will be billed when we deliver your annual
statement. Out-of-pocket expenses and charges for special work
will be billed monthly as they are incurred.
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THE STUART HACK COMPANY

Mr. Richard Shofer
November 24, 1986
Page 2

II. Alternative Annual Administration Fee Arrangement (Optional)

If you wish, you may choose to pay a fee of $1,800.00 before
any work begins for the year 1/1/86 to 12/31/86 that will cover
all annual administration work including most tasks which are
normally billed to you monthly on a time-and-charges basis (see
enclosed list of work covered which is reproduced on blue paper).

The only work not covered by this fee would be major
projects. We have enclosed a list of projects that could arise
for some clients in the coming year. Such projects have always
been and will continue to be outlined to you in a separate,
detailed engagement letter. Examples include plan amendments and
restatements, IRS audits, plan redesign, pro forma FASB 87 and 88
reports for your accountants and Tax Reform Act of 1986 reviews.

Please sign and return the enclosed copy of this letter as
your authorization for us to proceed with the work.

Singgrely,

A Vandendriessche
AV:1lecs
Enclosures

(I) I wish to leave our fee agreement unchanged and have
enclosed a check for $ for one-half of the
base fee.

(II) I prefer the alternate fee arrangement and have
enclosed a check for $ to cover the next 12
month's administration work as outlined on the blue
alternative fee arrangement list. -

Autbqrized by:

Signature Date

cc: _ Accounting




THE STUART HACK COMPANY

I Consultants & Actuaries

October 13, 1987

. Stuart Hack. J.D., CLU.
Maryanne Dubbs, M.Ed., M.BA., J.D.

Alan Vandendriessche
To Our Clients Donna Barham Welsh

RE: PLAN DOCUMENT CHANGES REQUIRED BY THE TAX REFORM ACT OF 1986

Dear Client:

The Tax Reform Act of 1986 requires massive changes to your qualified
plan document. The good news is that the 1law does not require new
documentation until 1989. The bad news is that your plan must be
administered as if all the law changes were in the document as they each
become effective.

Some changes occur in 1987, such as the IRC Section 415 1limit reduction.
Other changes occur by 1989. You could go to the expense of restating
your plan now. But it is likely that IRS regulations and further
legislation will change things by 1989, anyway. .

Therefore, we recommend you delay incurring major expenses for TRA '86
documentation at this time. But, you must notify employees that the
current plan document and summary plan description no longer reflect the
rules under which your plan is operating. Please note: If you terminate
your plan before 1989 you will have to amend the plan for TRA '86 upon
its termination.

Enclosed is an employee notice which you should reproduce on your
letterhead and distribute to all employees (whether or not they are
participants on the plan). To make sure employees cannot later disclaim
this notice, require each of them to sign the attached receipt and retain
the receipt for your records. Also, require any employee hired from now
on to read and sign the notice together with your summary plan
description. -

In addition we advise you to immediately take the following steps:

1. Do not make any advance corporate contributions to any plans
for December 31, 1987 or 1988 fiscal year end if applicable.
If you have, then please be aware, these amounts, including
a fair amount of interest, may have to be withdrawn from the
plan by your year end.

2. Do not make any voluntary contributions to any plan. If you
have made personal voluntary contributions after December 31,
1987, please call your administrator in our office.

4623 Falis Road . Baltimore, Maryland 21209-4990 . (301) 366-8700 . Washington, D.C. 470-7435




THE STUART HACK COMPANY

Page 2

3. Do not assume last year's contribution and deduction will be
similar to this year's. It may not be. Please contact us
before completing any tax planning involving your qualified
plan.

4, Before making any plan loans to participants, please contact
us. The rules have changed!

We are providing this notice free of charge to you and urge you to
distribute it immediately. This appears to be the most cost efficient
way to currently comply with the new law and provide required notice of
plan changes to your employees.

ly,

art Hack
SH/ns

Enclosure



TO ALL EMPLOYEES:

The Tax Reform Act of 1986 (TRA '86) requires many changes to your
retirement plan between now and the end of 1989. As a result benefits,
features and provisions of your plan may be changed from what appears in
Social Security Plan description or the plan. To comply with the law, we

will be administering your plan under the TRA '86 rules.

A TRA '86 amendment will be executed by the last day of the plan year
which begins after 12/31/88. After The Internal Revenue Service approves
that amendment, a new summary plan description will be prepared and
distributed to you. The delay in amending your plan for TRA '86 is the
result of the IRS's refusal to accept all the needed TRA '86 amendments
right now as well as the fact that the law is still being modified by IRS

interpretation and additional Congressional legislation.

This notice is to let you know that the summary plan description you now
have in your possession may not accurately reflect how your plan will be

administered between now and the time the TRA '86 amendment is executed.

I acknowledge receipt of this TRA '86 plan change notice.

WITNESS SIGNATURE DATE

PRINT NAME




4623 Falls Road
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THE STUART HACK COMPANY

Consultants & Actuaries

Stuart Hack, J.D., C.L.U.

Maryanne Dubbs, M.Ed.. MBA,, JD.
Alan Vandendriessche

Donna Barham Welsh

October 30, 1987

IMPORTANT NOTICE TO OUR CLIENTS

The wording of the Client Notification included in our 10/17/87
letter to you referencing plan document changes required by the
tax reform act of 1986 was incorrect.

We have corrected and clarified the wording of the notification

and request that you substitute the revised notice to all
employees.

. Baltimore, Maryland 21209-4990 . (301) 366-8700 . Washington, D.C. 470-7435




REVISED EMPLOYEE NOTIFICATION

TO ALL EMPLOYEES:

The Tax Reform Act of 1986 (TRA '86) requires many changes to your
retirement plan between now and the end of 1989. As a result, benefits,
features, and provisions of your plan may be changed from what appears in
your Summary Plan Description or the plan documents. To comply with the

law, we will be administering your plan under the TRA '86 rules.

A .TRA '86 amendment will be executed by the last day of the plan year
which begins after 12/31/88. After The Internal Revenue Service approves
that amendment, a new summary plan description will be prepared and
distributed to you. The delay in amending your plan for TRA '86 is the
result of the IRS's refusal to accept all the needed TRA '86 amendments
right now as well as the fact that the law is still being modified by IRS

interpretation and additional Congressional legislation.
This notice is to let you know that the summary plan description you now
have in your possession may not accurately reflect how your plan will be

administered between now and the time the TRA '86 amendment is executed.

I acknowledge receipt of this TRA '86 plan change notice.

WITNESS. SIGNATURE . DATE

PRINT NAME




THE STUART HACK COMPANY

I Consultants & Actuaries

October 13, 1987

. Stuart Hack, J.D., C.LU.
Maryanne Dubbs, M.Ed., M.BA., J.D.
Alan Vandendriessche

To Our Clients Donna Barham Welsh

RE: PLAN DOCUMENT CHANGES REQUIRED BY THE TAX REFORM ACT OF 1986

Dear Client:

The Tax Reform Act of 1986 requires massive changes to your qualified
plan document. The good news is that the 1law does not require new
documentation until 1989. The bad news is that your plan must be
administered as if all the law changes were in the document as they each
become effective.

Some changes occur in 1987, such as the IRC Section 415 limit reduction.
Other changes occur by 1989. You could go to the expense of restating
your plan now. But it is likely that IRS regulations and further
legislation will change things by 1989, anyway.

Therefore, we recommend you delay incurring major expenses for TRA '86
documentation at this time. But, you must notify employees that the
current plan document and summary plan description no longer reflect the
rules under which your plan is operating. Please note: If you terminate
your plan before 1989 you will have to amend the plan for TRA '86 upon
its termination.

Enclosed is an employee notice which you should reproduce on your
letterhead and distribute to all employees (whether or not they are
participants on the plan). To make sure employees cannot later disclaim
this notice, require each of them to sign the attached receipt and retain
the receipt for your records. Also, require any employee hired from now
on to read and sign the notice together with your summary plan
description.

In addition we advise you to immediately take the following steps:

1. Do not make any advance corporate contributions to any plans
for December 31, 1987 or 1988 fiscal year end if applicable.
If you have, then please be aware, these amounts, including
a fair amount of interest, may have to be withdrawn from the
plan by your year end.

2. Do not make any voluntary contributions to any plan. If you
have made personal voluntary contributions after December 31
1987, please call your administrator in our office.

< PLAINTIFF'S
% EXHIBIT
g

No.FA

4623 Falls Road . Baltimore, Maryland 21209-4990 . (301) 366-8700 . Washington, D.C. 470-7435

_ . B y




\‘

THE STUART HACK COMPANY

Do not assume last year's contribution and deduction will be
similar to this year's. It may not be. Please contact us
before completing any tax planning involving your qualified
plan.

Before making any plan loans to participants, please contact
us. The rules have changed!

We are providing this notice free of charge to you and urge you to
distribute it immediately. This appears to be the most cost efficient
way to currently comply with the new law and provide required notice of
plan changes to your employees.

ly,

art Hack
SH/ns

Enclosure




TO ALL EMPLOYEES:

The Tax Reform Act of 1986 (TRA '86) requires many changes to your
retirement plan between now and the end of 1989. As a result benefits,
features and provisions of your plan may be changed from what appears in
Social Security Plan description or the plan. To comply with the law, we

will be administering your plan under the TRA '86 rules.

A TRA '86 amendment will be executed by the last day of the plan year
which begins after 12/31/88. After The Internal Revenue Service approves
that amendment, a new summary plan description will be prepared and
distributed to you. The delay in amending your plan for TRA '86 is the
result of the IRS's refusal to accept all the needed TRA '86 amendments
right now as well as the fact that the law is still being modified by IRS

interpretation and additional Congressional legislation.
This notice is to let you know that the summary plan description you now
have in your possession may not accurately reflect how your plan will be

administered between now and the time the TRA '86 amendment is executed.

I acknowledge receipt of this TRA '86 plan change notice.

WITNESS SIGNATURE DATE

PRINT NAME




THE STUART HACK COMPANY

| Consultants & Actuaries

Stuart Hack, J.D., C.L.U.

Maryanne Dubbs, M.Ed., M.BA., J.D.
Alan Vandendriessche

Donna Barham Welsh

October 30, 1987

IMPORTANT NOTICE TO OUR CLIENTS

The wording of the Client Notification included in our 10/17/87
letter to you referencing plan document changes required by the
tax reform act of 1986 was incorrect.

We have corrected and clarified the wording of the notification

and request that you substitute the revised notice to all
employees.

4623 Falls Road U Baltimore, Maryland 21209-4990 ° (301) 366-8700 . Washington, DC. 470-7435




REVISED EMPLOYEE NOTIFICATION

TO ALL EMPLOYEES:

The Tax Reform Act of 1986 (TRA '86) requires many changes to your
retirement plan between now and the end of 1989. As a result, benefits,
features, and provisions of your plan may be changed from what appears in
your Summary Plan Description or the plan documents. To comply with the

law, we will be administering your plan under the TRA '86 rules.

A TRA '86 amendment will be executed by the last day of the plan year
which begins after 12/31/88. After The Internal Revenue Service approves
that amendment, a new summary plan description will be prepared and
distributed to you. The delay in amending your plan for TRA '86 is the
result of the IRS's refusal to accept all the needed TRA '86 amendments
right now as well as the fact that the law is still being modified by IRS

interpretation and additional Congressional legislation.
This notice is to let you know that the summary plan description you now
have in your possession may not accurately reflect how your plan will be

administered between now and the time the TRA '86 amendment is executed.

I acknowledge receipt of this TRA '86 plan change notice.

WITNESS SIGNATURE . DATE

PRINT NAME
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| Consultants & Actuaries
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(k Stuart Hack, J.D., C.LU.
Maryanne Dubbs, M.Ed., M.BA., J.D.
PENSION ALERT Alan Vandendriessche
Donna Barham Welsh

Dear Client:

WE ASK THAT YOU GIVE THE FOLLOWING MATTERS YOUR IMMEDIATE ATTENTION

The changes brought about in the retirement benefit plan area due
to the Tax Reform Act of 1986 have a significant impact on all pension
and profit sharing plans. Although there are many areas of this new
law that are still unclear, we do know that careful analysis of most
plans must start now.

Beginning with plan years ending December 31, 1987, and all 1988
fiscal year ends, Defined Benefit and combination Defined
Benefit-Defined Contribution limits have been reduced. As a result,
some plans may have their contributions reduced, and in some cases
eliminated completely. For those of you who are changing your fiscal
year end to December, your plan will be affected as of the fiscal year
ended December 31, 19Y87.

We want to advise you now to immediately take the following
steps.

1. Do not make any additional advance contributions to your plan for
the December 31, 1987 or 1988 fiscal year end if applicable. 1If
you have, then please be aware that some of these amounts,
including a fair amount of interest, may have to be withdrawn
from the plan.

2. Loans - Do not take or make any more loans from yocur plan
without contacting us in advance.

3. Voluntary Contributions - Do not make any more voluntary
contributions to your plan without contacting us in advance.

y, Distributions - Do not make any payments to participants
without contacting our office to properly handle the processing
and the new tax penalties.

S. IRA's -~ Do not make contributions to your IRA before
reviewing and understanding the new requirements.

In addition, we ask your understanding with respect to the following:

PLAINTIFF'S
EXHIBIT

ey

1. We will not be able to give you advance estimated contributions
(without doing a study) as we have in previous years. All of the
variables involved in the law changes make it impossible to make
accurate guestimates.

PENGAD-Bayonne, N. J.

4623 Falls Road . Baltimore, Maryland 21209-4990 . (301) 366-8700 . Washington, D.C. 470-7435




THE STUART HACK COMPANY

We will do everything we can to supply you with contribution,
redesign and amendment information as timely as possible.
However, some studies may not be completed until the last legal
moment .

You can help us by a) answering all communication from our office
as soon as possible, and b) replying to all current and future
requests for information as soon as possible.

We particularly ask your understanding between now and December
31, 1987, with respect to phone calls. We anticipate that we
will be having many more than the normal number of client
meetings and internal meetings, and more than the normal amount
of concentrated computer work and desk work periods. This may
result in our receptionist saying that the person you wish to
speak to is M™unavailable"™. Please leave a message and someone
will get back to you as soon as possible. We thank you in
advance for your understanding in this matter.

Enclosed with this letter is a memo addressed to all Sub-3S

Corporations. Please read it, if you are or will become a Sub-S
Corporation. Also, for those of you that have fiscal year ends other

than
that

December 31, we have included additional important information
we would appreciate your attending to.

As always, we are striving to bring you the best possible pension

services available. Thank you for your cooperation.

SH/ees
Enclosures

Sincerely,

RT HACK COMPANY

Stuart Hack, President

7774.‘7%\,&,

anne Dubbs, Vice Pre51dent
/ Ve

/(‘dw L/ /((,L\(/ LS L

Alan Vandendriessche, Vlce President

s '/5;/ wiLsh

Donna Bar elsh, Vice President

cc: Your Attorney
Your Accountant
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HARVEY M NEWMAN, CPA

BARRY B. BONDROFF, CPA -

PHILIP I. MAYZ, CPA

NOF\MAN N. pOLONSxy_ CPA GrabUSh Newma & CO PA
KENNETH E, LARASH, CPA Certied Pubhc Accoumanls

ALLEN M. SCHIFF, CPA

MERRN L LEVY, CPA

ARTHUR G. BRONFEIN, CPA

ROBERT M, BERLINER, CPA

July 9, 1987

Richard -Shofer

Catalina Ente;prlses, Inc.
5006, L)bergy Heights Avenue
Baltlmore.‘Maryland 21207

Dear Dick:

‘:??&'; B As -per your -request, we have analyzed our billlng :w‘%.iw?m
R runs Cfox yOur“account relating to work.done on the. pensib- .
N problem. Total blllings for work done on th* problem beEW¢ 3?“

November 1986 and Juné 1987 amounted to $2, 2 60 ~$, %
h Very truly yours, ;;d
hiad
/(4 s { 1 .
Kenneth E. Larash Ji;

.

KEL/skr~ K

PENGAD-Bayonne, N, J.

Suite 350, The Quagrangle * The Village of Cross Keys » Baltimore, Maryland 21210 « 301- 323 9309&1
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HARVEY M. NEWMAN. CPa
BARRY B. BONCROFF, Cpa
PHILIP 1. MATZ, CPA

NORMAN N. POLONSKY. CPA Grabush, Newman & Co.,PA.

KENNETH E. LARASK. CPa
ALLEN M. SCHIFF, CPA
MERRILL LEVY. CFA
ARTHUR G. BRONFEIN, CPA
ROBERT M. BERLUINER, CPA
MICHAEL J. AGETSTEIN, CPA
ALAN M. MARVEL, CPA

CeumedpubhcAccoumanw

January 21, 1988

"Richard Shofer

Catalina Enterprises, Inc.
5006 Liberty Heights Avenye
Baltimore, Maryland 21207

Dear Dick:

As per your équest, we have an
funs for your account relating to w
Problem. 7Tota) billings for work g
July 1, 1987 and December 31, 1987

alyzed our Pilling ang time
Ork done on the pension loan
one on thig Problem between
amounted ‘to $2,229.40.

Very truly vours,

Kenneth g. Larash

KEL/skr . ¥
SKR: 7 . ’

Suille 380 The Ouagrangic « ne Village ! Lo heys o 2ailimgre. Matyiana 21230 » 301-323-93C0
MEMBER OF THE INTERNATIONAL GROUP nF ACCOLRTING FIRMS wiTH OFFICES IN PRINCIPAL CIiTIES



HARVEY M, NEWMAN, CPA
GERALD L. GRABUSH, CPA
BARRY B. BONDROFF, CPA
PHILIP {. MATZ, CPA
NORMAN N. POLONSKY, CPA
KENNETH E. LARASH, CPA
ALLEN M. SCHIFF, CPA
MERRILL LEVY, CPA
ARTHUR G. BRONFEIN, CPA
ROBERT M. BERLINER, CPA
MICHAEL J. AGETSTEIN, CPA
ALAN M. MARVEL, CPA

Grabush, Newman & Co., RA.
Certified Public Accountants

February 6, 1989

Richard Shofer

Catalina Enterprises, Inc.

5006 Liberty Heights Avenue
Baltimore, Maryland 21207

Dear Dick:

As per your request, we have analyzed our

runs for your account relating to work done on

. problem. Total billings for work done on this
January 1, 1988 and December 31, 1988 amounted

Sincerely,

Lot i

Kenneth E. La

KEL/ds
DS: 8

billing and time
the pension loan
problem between
to $2,462.60,

s

rash

Suite 400, 515 Fairmount Avenue * Baltimore, Maryland 21204 » 301-296-6300 ® FAX 301-821-8448

*EMBERS OF: THE INTERNATIONAL GROUP OF ACCOUNTING FIRMS WITH OFFICES IN PRINCIPAL CITIES
‘MATE PRACTICE SECTION OF THE AMERICAN INSTITUTE OF CERTIFIED PUBLIC ACCOUNTANTS
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HARVEY M NEWMAN, CPA
BARRY B. BONOROFF, CPA ‘
PHILIP 1. MATZ, CPA

NORMAN N. POLONSKY, CPA Grabush, NQW[U&H&CO, PA
KENNETH E. LARASH, CPA

Cerlitied Public Accctidlants
"ALLEN M. SCHIFF, CPA AR

MERRPH L LEVY, CPA
ARTHUR G. BRONFEIN, CPA
ROBERT M. BERLINER, CPA

. .
e

July 9, 1987

Richard.-Shofer

Catalina: Enterprises, Inc.
5006, Liberty: Heights Avenue
BaltimoYe, Maryland 21207

Dear Dick:
s wme NS per your request, we have analyzed our billing  aHAilgdi:
e v Iuns fOrfyburtaccbunt’ relating to .work.done on the: pendiSHBLBRR:
"0 proplem. Tot&dl"billirigs for work done on thi problem bebwe -

2,

November 1986 and Juné 1987 amounted. to $2,2é§§f0

Very truly yours,

A £ F e

Kenneth E. Larash
KEL/skr’ '

-

=

7 P'_,
SR )
Suite 350. The Quadrangle » The Village of Cross Keys » Ballimore, Maryland 21210 « 30}.;;2‘3'59'3 1%
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HARVEY M. NEWMAN CPa
BARRY 8. BONGROFF, cpa
PHILIP 1. MATZ, CPA

POLONSKY. Cpa Grabush, Newman & Co.,PA.
NORMAN N. .

XENNETH E. LARASH, CPa
ALLEN M. SCHIFF cpa
MERRI_L LEVY, CPA
ARTHUR G. BRONFEIN, CPA
ROBERT M. BERLINER, CPA
MICHAEL J. AGETSTEIN, CPa
ALAN M. MARVEL. cPa

Cenmedpubm:Accoumanm

January 21, 1988

"Richarg Shofer
Catalin Enterprises, Inc.

Very truly yours,

.

Kenneth E. Larash

KEL/skr )
SKR: 7 - '
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HARVEY M. NEWMAN, CPA
GERALD L. GRABUSH, CPA
BARRY B. BONDROFF, CPA

PHILIP I. MATZ, CPA : Grabush, Newman & Co., PA.

NORMAN N. POLONSKY, CPA
KENNETH E. LARASH, CPA
ALLEN M, SCHIFF, CPA
MERRILL LEVY, CPA

ARTHUR G. BRONFEIN, CPA
ROBERT M. BERLINER, CPA
MICHAEL J. AGETSTEIN, CPA
ALAN M. MARVEL, CPA

Certitied Public Accountants

February 6, 1989

Richard Shofer

Catalina Enterprises, Inc.

5006 Liberty Heights Avenue
Baltimore, Maryland 21207

Dear Dick:

As per your request, we have analyzed our billing and time
runs for your account relating to work done on the pension loan
problem. Total billings for work done on this problem between
January 1, 1988 and December 31, 1988 amounted to $2,462.60.

Sincerely,

il

Kenneth E. Larash

KEL/ds
DS:8

Suite 400, 515 Fairmount Avenue ® Baltimore, Maryland 21204 ¢ 301-296-6300 » FAX 301-821-8448
**EMBERS OF: THE INTERNATIONAL GROUP OF ACCOUNTING FIRMS WITH OFFICES IN PRINCIPAL CITIES
VATE PRACTICE SECTION OF THE AMERICAN iNSTITUTE OF CERTIFIED PUBLIC ACCOUNTANTS




HARVEY M. NEWMAN, CPA

BARRY B. BONDROFF, CPA ~

PHILIP |. MATZ, CPA .

NORMAN N. POLONSKY, CPA Grabush, Newman & Co.,PA.
KENNETH E. LARASH, CPA Certified Public Accountants

ALLEN M. SCHIFF, CPA
MERRILL LEVY, CPA
ARTHUR G. BRONFEIN, CPA
ROBERT M. BERLINER, CPA

December 4, 1987

Richard Shofer
216 St. Dunstans Road
Baltimore, Maryland 21212

Dear Dick:

In order to give you a broader picture of your potential
total tax liability connected with the filing of 1984 and 1985
amended federal and Maryland returns, we have calculated all of
the interest and potential penalty charges.

A summary of our calculations is as follows:
Federal

Interest 1984 - $7,106
1985 - 5,813

Total federal interest $12,919
Late payment penalty 1984 - $3,738
1985 - 3,484
Late filing penalty 1985 - 7,839
Underpayment estimated
tax 1985 - 1,671
Total federal penalties $16,732
Maryland -
Interest 1984 - $1,670
1985 - 1,339
Total Maryland interest $ 3,009
Late payment penalty 1984 - $1,437
1985 - 1,206
Late filing penalty 1985 - 603
Underpayment of estimated
tax 1984 - 344
1985 - 671
Total Maryland penalties $ 4,261

= PLAINTIFF's
} EXHIBIT
3

§ NO. 46 {U"D
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Grabush, Newman & Co.,PA.
Certified Public Accountants

Richard Shofer -2- December 4, 1987

It is not certain that any of the penalties will be assessed
in this situation, so we have omitted them from the amended tax
returns. However, there is no way to avoid being assessed inter-
est charges on these returns. The total interest, both federal
and Maryland for the two years is $15,928. This interest, now
defined as consumer interest, is partially deductible in the year
paid. The deductibility is being phased out over a five year
period. Consequently, by paying the interest in 1987, rather
than waiting until 1988, you will increase your interest deduc-
tion by 25% (or $3,982).

If you do wish to pay the interest when filing the return,
you may designate your payment specifically as an interest
payment. This is best done by attaching to the return a check for
the exact amount of the interest. On the check specify it as
interest and give the form number and years (e.g. interest, 1984
and 1985 Form 1040X). By paying the interest in 1987 you will
preserve the greater interest deduction, 65%, rather than the 1988
rate of 40%.

We have calculated the interest and penalties through
December 15, 1987.

Please call if you have any questions in connection with this
matter.

Very truly yours,

Kenneth E. Larash

KEL/kab
KAB:DL-7
Enclosures
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THE STUART HACK COMPANY
1501 West Mount Royal Avenue
Baltimore, Maryland 21217
Telephone (301) 669-8900
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Fringe Benefit

A\VVoLE

CASES AND RULINGS

Where Employer
Is Succeeded...
No Severance

Rev. Rul. 80-129 deals with a business
which terminates, for whatever reason,
and a successor employer is found to
continue the business. The question is
whether employees of the original entity
who are employed by the successor
are entitled to treat the pension plan
distributions as made because of
severance of employment from the
original employer,

If s0, they could get favorable lump
sum tax treatment. IRS’ answer is that
they never terminated employment if
they continued to work for the suc-
cessor. The ruling stated that the form
of business organization of the suc-
cessor (i.e., partnership, corporation,
etc.) does not change the result.

Taxation of
Distribution Where
Two Employers,
One Trust

An employee participated in two
pension plans, sponsored by two differ-

ent employers. But, both plans were
included under one trust. He terminated
employment from one of the employers
and wished to treat the distribution from
that plan as a lump sum to obtain favor-
able tax treatment. He continued to
participate under the other plan. In Rev.
Rul. 80-128, IRS agreed to this.

Forfeiture for Cause
Prior to 10 Years
Service Upheld

A recent case held there was no
violation of minimum vesting standards
under ERISA where a plan provided
complete benefit forfeiture if an em-
ployee, with less than ten years service,
entered into competition with the
employer. David C. Hepple v. Roberts &
Dybdahl, inc. et al, U.S. Ct. of App.,

8th Circ., No. 79-2052, 6-3-80.

The specific provision of the plan
divested a participant (with less than
ten years service) if he committed fraud
against the employer or competed
within one year of separation.

COMMENT: The problem with a less
than 10 years service "bad boy” clause
is the ability to enforce it. For instance,
a no compete clause must be spelled
out fully and be reasonable as to ter-
ritory and time. Proving fraud can be
very difficult, if not time-consuming and

—

costly. If you wish such a clause in your
plan, please contact your tax advisor
and our office.

Annuity Remainder
Death Benefitis
Estate Tax Exempt

It has been clear that under IRS
S.2039 (c), death benefits proceeds
from a qualified retirement plan are not
subject to federal estate taxes if the
plan participant dies before retiring and
if proceeds are not paid in lump sum.

In Rev. Rul. 80-158 the question was
raised where an annuity pay out was
already being made and the annuitant/
participant had the right to surrender
the annuity contract for the remaining
lump sum, but died before doing so.
Upon his death, the remaining guaran-
teed instaliments were paid to the con-
tingent beneficiary. IRS finds in this ruling
that the remaining payments are not
part of the decedent’s taxable estate.

Requirements for Lump
Sum Tax Treatment

A participant may elect to take all of his
or her retirement plan proceeds in one
lump sum and receive favorable tax
treatment. The portion of his benefit
earned after 1973 can be taxed under

a 10 year income averaging rule.
Pre-1974 accruals can be taxed either
as a capital gain or under the 10 year
averaging. Or, the tax on the distribution
can be postponed by rolling the money
into a “rollover IRA”.

But, to be eligible, the distribution must
meet certain requirements;

1. Payment is made either because of
plan termination, severance of
employment or reaching age 59
or older, and

2. The person participated in the

plan for at least five years, and

3. 100% of the benefit is paid in one

calendar year.

A recent private ruling letter,
LR8025035, March 25, 1980, deals
with a pension plan that was terminated,
but the trust remained alive to make
subsequent distributions. The IRS
refused to credit years of participation
in the trust following plan termination
toward the five year plan participation

reguirements.
CONTINUED ON PAGE 3

Information contained in this Newsletter
is of a general nature only. If legal ad-
vice or accounting service is needed,
the assistance of an attorney or
accountant should be sought.
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THINGS TO WATCH

President’s
Commission on
Pension Policy

As a result of ERISA turmoif, continuing
public compiaints in the pension area
and fears of a Social Security inade-
quacy, President Carter appointed a
Commission to try to anticipate and
examine future problems and needs for
pension benefits. The Commission has
been quite active, encouraging detailed
input from the public, private industry
and consultants. It recently published
an interim report containing some
viewpoints which may be of interest to
you. For example, the Commission:

1. Endorsed tax credits to encourage
individual retirement savings and
employee contributions to pension
plans.

2. Suggested that Social Security be
taxed the same as other
pension programs.

3. Endorsed stronger protection to

surviving spouses.

Was in favor of faster vesting.

5. Was interested in requiring
private industry to provide a minimum
level of pension benefits,
above and beyond Social Security.

Uninsured Medical
Reimbursement

In the last issue of this Newsletter, we
discussed executive medical reim-
bursement plans. Proposed regulations

2

o

create possibilities to design a reim-
bursement pian that will still qualify for
favorable tax treatment.

The plan may exclude employees
with less than three years of service
and who work less than 35 hours per
week, and who are under age 25. Of
those who remain, 30% can be ex-
cluded by classification.

It's possible to wind up with a group
of employees for whom you wish to
provide anyway. If you have 25 em-
ployees of whom 10 have less than 3
years service and 5 are under age 25,
10 employees are left as eligible for the
plan. However, you may still eliminate
another 3 of the remaining 10 em-
ployees, (30%) by a common classifi-
cation, and thus cover only 7 people
under the plan.

If you wish, we can help you and your
advisors in doing these calculations
and in the plan design.

Vesting Battle

IRS has twice published proposed new
vesting regulations. Initial regulations
made life impossible for large and
small ptans. So, IRS re-proposed on a
basis that only small plans are affected.
We, and professional associations in
which we hold membership, have
resisted.

One result is a proposal by Congress
to make the current 4/40 vesting a
“safe harbor”. Meanwhile, IRS issued
some new examples of how it would
interpret its proposed regulations. The
examples present no help for smaller
plans. We will keep you posted turther.

MISCELLANEOUS, BUT IMPORTANT

Unrelated Business

Income (Or, When Does a
Tax Exempt Trust Pay Taxes ?)

Normally, the trust fund created to fund
benefits of a qualified retirement plan
is tax exempt. That is, it pays no taxes
on its own earnings. This is a tremen-
dous advantage. The trust can reap
uniimited earnings and pay no taxes.
Itis such an advantage that IRS will not
allow trusts to compete unfairly against
non-tax-exempt activities.

As a result, tax exempt trusts are
pretty much limited to passive types
of investment. A trust may, for example,
own the stock of an incorporated gaso-
line station, receive dividends, and pay
no taxes; however, if it were a partner
in the gas station, it would have to pay
taxes on that income. If a trust borrows
money to reinvest, it pays taxes on its

Meet Two of Our Acco

Joseph W. Gebhardt
was bornin Warren,
Pa. He graduated with
a B.S.in Mathematics
from Gannon Univer-
sity, Erie, PA in 1977.
Joe’s goal is to obtain
his Certified Pension
Consultant (CPC) and
Certified Employee’s
Benefit Specialist
(CEBS) designations.
Joe has been with
The Stuart Hack
Company since
October, 1978.

reports.

unt Managers

Both Donna and Joseph are service
oriented and enthusiastic. Each pos-
sesses excellent communication skills,
good common sense, and an ability to
empathize with our clients, who appre-
ciate clear, concise and well prepared

debt-financed income. (See Elliot
Knitwear Profit Sharing Plan, et al, v.
Commr.,, U.S. Ct. App., 3rd, 1/28/80,
No. 79-1965.)

One major guestion then is how
much tax does it pay on “unrelated
business income"? The first $1,000 per
year of such income is tax free. The
balance is taxed as to an individual
taxpayer not head of a house hold. So,
on small amounts of such income (up
to $10,000 or so) the tax is minimal.

Never Conformed
Plan to ERISA?

For those plans that were not con-
formed to ERISA in a timely fashion, the
IRS has announced a relief procedure.
Notice 80-7 spells out the requirements
for relief and limitations on refief
available.

Donna M. Barham

is a graduate of Uni-
versity of Maryland
with a Bachelor of
Science in Business
Administration.
Donna's current goal
is to obtain her MBA
and Certified Pension
Consultant (CPC)
designation. Donna
has been with The
Stuart Hack Company
since January, 1979.
Her hobbies include
skiing, tennis, traveling.

e
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CONTINUED FROM PAGE 1

Cases and Rulings

Disability
Distributions Tax Free ?

Under a recent iRS ruling, a disabled em-
ployee had the option of receiving a disability
pension or a higher pension based on his age
and service. When the employee took the
higher pension based on his age and service,
the IRS required that he include in his income
only the difference between the higher age/
service pension and the disability pension,
as the disability pension was excluded from
his gross income under IRC S105 — Rev.

Rul 80-44.

Untortunately, the ruling dealt with a situa-
tion that occurred before the passage of the
1976, 1977 and 1978 Reform Simplification
and Revenues Acts. These Acts substantially
changed the disability exclusion. The IRS
issued proposed regulations on these
changes in July of 1980.

Under the changes, only the first $100 per
week of disability payments may be excluded
from income and that is reduced dollar for
dollar of adjusted gross income (including
disability payments) in excess of $15,000 per
year. If income exceeds $20,000, none of the
disability income is tax free.

ERISA Pre-Empts
State Law on Workers
Comp. Offsets

The U.S. Court of Appeals, Third Circuit, has
upheld using workers compensation benefits
received, as an offset 1o pension benefits.
The state law (New Jersey) had specifically
prohibited such an offset. The employees

CONTINUED ON PAGE 4
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TRIENNIAL REPORTING

IRS and DOL have issued final regulations on
annual reporting requirements, switching to a
new triennial reporting system. To Forms 5500
and 5500-C, now add a new form, 5500-R, for
plan years beginning after 12/31/79. Plans

with less than 100 participants must file a new
and more comprehensive Form 5500-C every
three years, with the new 5500-R, a much
abbreviated form, now required for the inter-
vening two years.

Unfortunately, the same information re-
quired to complete Form 5500-C must be
produced in the two intervening years for
other plan administration purposes.

Thus, despite overwhelming testimony that
the 5500-R saves plan administrators abso-
lutely no time, the government went ahead
with the change, just the same.

BORROW THOSE CASH VALUES ?

We have often been asked whether life insur-
ance policy loans create debt financed income.
There are two private ruling letters on this
(PLR 7918095 and PLR 8028002). They both
find policy loans to produce taxable income.
However, private ruling letters are not law and
may not be relied upon by either the IRS or
any party other than the one that requested
and received the ruling.

On balance, we believe the cash value loans
are worth doing If three important elements
exist:

1. You can obtain a guaranteed yield of at

least 80% higher than the loan interest
rate, and

2. The net yield (above the loan interest
cost) is at least $1,500 per year, and

3. The life insurance policies are at least five
years old (four full annual premiums have

been paid). It is preferable that they be at
least seven years old. This is to protect
the income tax deduction on the loan
interest.

IN THE MAINSTREAM

As employee benefits consultants, we feel a
continuing obligation to expand our aware-
ness of events which may affect the interests
of our clients. Of particular concern are iegisla-
tive changes which create undue administrative
burdens and costs for complying with com-
plex employee benefits laws. When warranted,
we have taken the initiative of writing to appro-
priate leaders in Congress to voice our com-
ments or objections to impending legislation.
We often provide background material to
their aides.

Recently the President’s Commission on
Pension Policy asked The American Society of
Pension Actuaries to aid in a survey. Our
firm was asked to provide data which the
Commission will use to recommend possible
changes in the pension area. Being involved
at such an early stage will, we feel, give us an
obvious advantage in influencing, interpreting
and implementing forthcoming changes. We
believe this, in turn, will help us to better serve
our clients.

Stuart Hack




Cases and Rulings « continuep Frompace 3

contended that the offset was pro-
hibited under ERISA as a forfeiture
under S 203 (a). But the court held Con-
gress intended to allow such offsets, as
in Socia! Security, and that ERISA pre-
empts state law. Henry Buczynski, et al
v.G.H, US. Ct App., 3rd Cir., No.
79-1668, 2-28-80.

Plan Loans to
Parties-in-Interest

A lot of articles have been written
recently on ways to use qualified plan
assets for the personal benefit of plan
sponsars or participants. Although the
general rule is that such transactions
are prohibited under law, there are
two exceptions:

1. If the plan document so provides,
loans may be made to plan
participants if:

a. All plan participants have equal
borrowing rights.

b. There s sufficient collateral

¢. The interest rate and other
terms are “arm’s length”.

2. The Department of Labor may
grant an exemption. It has granted
individual, industry and universal
exemptions. It has also turned
down a lot of exemption requests.
Typically, DOL has looked favor-
ably on transactions that are fully
collateralized, personally guaran-
teed, yield higher returns than the
plan currently earns, are for the
benefit of all plan participants,
meet the fiduciary standards (in-
cluding reasonable diversification
of plan assets) and where partici-

4

pants and beneficiaries rights are
strongly protected. It can take six
months to a year to get DOL
action on an exemption request.

Prohibited
Transaction
Exemptions

PT 80-18 Sale of real property to Party

in Interest-Bradford Marine, Inc. P.S. Plan

PT 80-19 Sale of building to Pension
Fund and lease back-Equitable Life
Assurance Society of U.S.

PTE 80-27 Loan by Plan to Employer-
Young Electric Sign Company

PTE 80-28 Loan by Plan to Employer-
Aurora Casket Company

PT 80-29 Sale of property by Plan to
Employer-Security National Bank of
Sioux City, lowa

PT 80-30 Sale of employer stock to
employer and prior exchange of stock
by Trustee who is employee/ stock-
holder-Prevue Products, Inc.

PT 80-31 Assignment of lease and sale
of building from Plan to Employer-
Precision Wood of Hawaii, Inc.

Temporary Alimony
Doesn’t Violate ERISA
Alienation Provisions

The Court held that Congressional
intent was to protect dependents and
that ERISA §206 (d) (1) does not
prohibit assignment or alienation of
pension plan benefits under an award
of temporary alimony. Central States,
Southeast and Southwest et al v.
Sherman Parr, et. al, U.D. Distr. Ct,
Eastern Dist. of Mich., No. 9-70184,
12-12-79.
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CASES AND RULINGS

Change To Independent
Contractor Is Not
Separation

A physician-shareholder-employee sold
his stock in the employer, terminated his
employment, and opened a separate
independent office. But, he also entered
into an agreement to provide services to
the former employer. The court ruled he
was not entitled to 10-year income
average tax treatment on his lump sum
distribution from the employer's qualified
plan. Because he continued to provide
services 1o his prior employer, he did not
sever his employment relationship. Jules
Reinhardt and Marilyn D. Reinhardt vs. Cmmi.
of Internal Revenue, U.S. Tax Court, DK4
14506-83,85TC No. 29.

No Partial Termination
From Spin-Off

A manufacturing company spun off one of
its products into a separate corporation
and gave affected employees the option
of being employed by the new corporation
or terminating employment. There was a
qualified profit sharing plan covering
employees of the original corporation. As
a result of the spin-off, 12.4% of covered
employees left the plan; about 2 years
later the profit sharing plan was
terminated.

The employees who went to the new
corporation contended they should be
100% vested because a partial termina-
tion occurred, followed by a full termi-
nation. The court held that 12.4% was not
a "significant percentage” and no partial
termination occurred. Further, the full
termination was an unrelated, unforeseen
event. Babb, et al, vs. Olney Paint Company,
etal, US. Court of App, Fourth Cir, No. 84-1985,
June 3, 1985.

Prior recent court holdings have been
somewhat inconsistent in determining
what facts must be present for a partial
termination to occur. This area seems fo
be still unsettled, but leaning toward the
employer’s position.

Pension Benefit
Not Part of Bankruptcy
Estate in Illinois

Cases that deal with whether or not quali-
fied plan benefits can be made part of the
bankruptcy estate continue to proliferate.
In one case, lllinois law enforced the anti-
alienation provisions of a spendthrift trust.
In addition, the court found that protection
against claims of creditors, under the
facts, was not against public policy. The
fact that the employees had no power
over plan assets was noted. Harry Lee
McLean, et al, vs. Central States, Southeast
and Southwest Areas Pension Fung, U.S.
Court of App., 4th Cir, Nos 84-1707 and
84-2217, May 24, 1985.

]

Keogh Assets Exempt
from Bankruptcy Estate

A debtor-in-bankruptcy was covered
under Keogh plans in two states, Massa-
chusetts and California. He has adopted
both plans and was therefore both the
creator and beneficiary. The court held
that both states recognize spendthrift
trusts and would enforce language pro-
hibiting a transfer of assets. Further,
legally, the creator and the trust are two
separate entities. Finally, public policy
favors protecting assets for one’s old age.
Ervin B. Nachman, Trustee vs. Fernando G.
Diaz, Debtor, U.S. Bankruptcy Court, Eastern
District of VA., Case No. 84-00547-NN, June
18, 1985.

Keogh Assets Not Exempt
from Bankruptcy Estate

In the same jurisdictions as the prior case
(Nachman), the court came to an oppo-
site conclusion. Here the assets were
held in Virginia and local state law did not
protect the assets from the bankruptcy
estate. Specifically, Virginia does not
recognize the rights of a settlor to create a
spendthrift trust to the detrement of his
creditors. Further, no federal law helps the
debtor, since Virginia has opted out of the
Federal Bankruptcy Act Section 522(d)
exemption provisions. William G. Parkinson,
Jr, Trustee vs. Bradford Trust Company of
Boston, Trustee for Mary Tattersall O'Brien

Profit Sharing Retirement Plan, et al, U.S.
Bankruptcy Court, Eastern District of Virginia,
No. 81-01038-R, May 1, 1985.

RULES & REGULATIONS

Contributions In Kind—
Prohibited if in Lieu
of Cash Obligation

The Department of Labor issued an
opinion letter to the Chief Counsel of the
Internal Revenue Service dealing with cir-
cumstances under which a contribution in
kind to a qualified plan is a prohibited
transaction. The DOL position appears to
be that in any case where the employer is
obligated to make a cash contribution to
the plan, an in kind contribution relieves
the employer of its obligation and is there-
fore, prohibited. This does appear to
bless contributions in kind to a discretion-
ary profit sharing plan. PWBP opinion letter,
March 8, 1985.

Deferred Compensation
Payments Cannot Be
Used for IRA Contribution

A private ruling letter, citing IRC Section
219(f)(1), concludes that deferred
compensation is not earned income for
purposes of being used to make a tax
deductible IRA contribution. Letter Ruling
8519051, February 13, 1985.

CONTINUED ON PAGE 4
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Tax Free Treatment Denied
on Disability Distribution
A fireman was disabled and received
disability benefits at 75% of pay until he
reached retirement age 55 with 22 years
of service. Then the benefits were re-
duced to 50% of pay. The tax court held
that benefits beginning at age 55 were not
tax free disability benefits, but were pen-
sion proceeds, since the amount was
based on age and years of service. Ted L.
Mabry, et al, vs. Cmmr. of Internal Revenue,

U.S. Tax Court, DK 35769-33

COMMENT: This case continues a ling
of decisions against freating benefits as
tax free disability income and turning on
whether or not the amount of payment is
based on age and service. It raises the
issue of whether it pays to even try to pro-
duce a tax free disability benefit through a
qualified plan. It appears that to succeeq,
benefits must be based on the disability,
but not on age, service or pay.

One possible way to do this is to define
the disability benefit as being equal to the
cumulative annual plan deposits, plus
interest. Thus, benefits would not be
based on longevity or pay.

Proposed Tax Reform

Excellent newspaper coverage of
proposed tax reform legislation has
probably kept you well informed.
Having to wade through many differ-
ent proposed bills over a period of
more than 6 months could leave one
a bit confused. Therefore, an overview
may be helpful.

President Reagan is bent on “simpli-
fying” the Federal Tax Code. He and
his advisors feel that complicated tax
laws and loopholes are encouraging
people to move away from voluntary
compliance with paying taxes. His
solution is to lower the maximum tax
rates, reduce the number of tax
brackets, and plug the loopholes. The
goal is a “revenue neutral” change in
tax law to make taxation “fair’.

Unfortunately, it isn't that simple.
First of all, proposed legislation does
away with socially beneficial programs
such as tax-free medical coverage,
tax-free 401(k) plan deposits for retire-
ment, tax encouragement to rebuild
the inner cities, etc. In addition, under

proposed legislation, tax revenue will
be lost in early years and may or may
not be recovered in later years.

At the same time, this country is
experiencing immense, unprece-
dented deficits, both in federal
expenditures and foreign trade. So,
while “Rome is burning,” our legis-
lators want to tax “shelters”. They
want to limit interest deductions, do
away with the investment tax credit
and further reduce pension and profit
sharing plan benefits (Section 415
limits).

What to do? Make your feelings
known. Write to your Congressmen
and U.S. Senators. Write now, again
next week and again next month. Tell
them what issues you think are vital.
Also, join the Small Business Council
of America, Inc. They are the only
group representing the tax interests
of small business in an effective
manner. Their address is: P.O. Box
1558, Columbus, Georgia 31902.

Please do something. You don’t
have to just “take it.”

Appraised Value of

ESOP Stock

An automobile agency adopted an ESOP,
purchased stock from shareholders, and
contributed stock to the ESOP. The IRS
contended that the stock should be
properly valued at book at a price of
between $5.36 to $8.00 per share.
Appraisers valued it at $61.35 per share
based on historical earnings of the com-
pany, the nature of the industry, future
earnings and dividend potential, the
marketplace value of similar stock, cor-
porate leadership, and sales of similar
stock. The court was persuaded that the
appraisers had taken into account all valid
criteria and upheld the $61.35 per share
value. Las Vegas Dodge, Inc. et al, vs. United
States of America, U.S. District Court District
of Nevada, CV LU 79-7, RDF, July 16, 1985

PLAN ADMINISTRATION AT THE STUART
HACK COMPANY is a “team” affair and
encompasses all administrative functions,
including annual updates of information,
annual valuations and reports, preparation of
tax forms and participants’ statements, and the
answering of clients’ questions along the way.

Hack Co. clients are assigned to one of two
plan administration “teams.” One of these

Cost of Living Increase
is an Accrued Benefit

A pension benefit formula included an
adjustment to retirement benefits indexed
to salary increases of the job position held
by the retiree immediately prior to retire-
ment. Union delegates voted to amend the
pension plan to phase out the cost of
living feature with no adjustments after
1984. The court agreed that this would be
a reduction in accrued benefit—prohibited
under ERISA. Edward Shaw vs. int. Assoc. of
Machinists and Aerospace Workers Pension
Plan, et al, U.S. Court of Appeals, 9th Cir, Nos
83-6443 and 83-6458, January 11, 1985.

CONTINUED ON PAGE 4
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L Ll 2 Seated, (left to right)
are Nancy Da//na Cecz//a Sampson, Don
Reinsel, Katherine Goldsmith and Janelle
Hardy. Standing are Marie Krull, Laureen
Spioch and Patricia Howie. This team is under
the supervision of Alan Vandendriessche, Vice
President. Our other administrative team,
headed by Marianne Dubbs, Vice President,
will be shown in our next issue.
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Comparable Plans
Make Sense

We are finding more and more that
comparable plans are an ideal method
for maximizing retirement planning
efficiency. Contrary to common belief,
all employees need not be covered by
the same qualified plan. Different
types of plans can cover different
groups of employees. Executives (or
owners) can have defined benefit
plans while other employees have a
defined contribution plan, for exam-
ple.

Top heavy minimum benefits can be
provided under one plan while execu-
tives are covered under another plan.
In fact, each executive can have his/
her own plan providing the precise
benefits he/she wants.

It is even possible for owners to be
covered by both, the plan covering
other employees and their own plan.
The full IRC Section 415 overlapping
plan benefit limits can be enjoyed by
executives while all others receive
benefits only from one plan.

How is this done? As long as bene-
fits received by executives at retire-
ment are actuarially not greater than
retirement benefits for others, the
executives’ plans are deemed to be
non-discriminatory. As an aid to
determine whether the executive
plans are comparable to the plans
covering all the rest of the employees,
Revenue Ruling 81-202 describes in
detail how to actuarially compare the

plans. Example: a defined benefit plan
with a retirement age 55 can be com-
pared to a Section 401(k) plan.
Besides allowing a distinct plan for
executives versus rank and file, com-
parable plans offer additional valuable
results. Here is a partial list of oppor-
tunities offered by comparable plans:

|. To Maximize Key Employee Benefits
at Minimum Non-Key Employee

Cost:

A. A 5% to 10% non-key plan cost
can support a full Section 415
limit defined benefit for key
employees.

B. Can provide post-retirement
medical, pre-retirement disability,
and pre-retirement death bene-
fits in key plan only.

Il. Instead of Integration with Social

Security:

A. It often gets better results than
integration.

B. The value of Social Security
benefits can be projected in
several ways.

C. Avoids complicated integration
wording in a defined benefit plan.

D. Avoids restrictions on benefits
prior to retirement.

lli. To Avoid the 25-Percent-of-Pay
Limit on Employer Contributions
Under Section 404(a)(7):

A. See last two lines of Section
404(a)(7).

B. Where no employee is a bene-
ficiary under more than one plan,
there is no 25-percent limit.

C. Key employees are not eligible
to participate in rank and file
plan; non-key employees are not
eligible to participate in the key
employee plan.

IV. To Use Different Actuarial
Approaches to Meet Specific Needs
of Each Key Employee:

A. Different retirement age

Different funding method
Different accrual rate
. Include post-retirement medical
or pre-retirement disability
benefits
V. To obtain Individual Investment
Direction for Each Executive While
Using a Defined Benefit Plan
for Them
VI. To Provide Top Heavy Minimum
Benefits
VII. To Provide Plan for Employees That
They Will Understand and
Appreciate
VIiI. To Avoid Disclosure of Asset In-
formation (SAR) to Employees on
Owner's Plan
IX. To Avoid PBGC Premiums

401(k) Plan: Should We or

Shouldn’t We?

With highly publicized proposed leg-
islation that will either gut or eliminate
401(k) plans, should a company con-
tinue an existing 401(k) plan? Should
an employer even consider adopting
anew one?

During my many years in the pen-
sion consulting business, legislative
threats have been almost continuous.
Rather than react emotionally, | think
one should apply business judgement.

If you already have a 401(k) plan,
there is no point in changing. For as
long as the law remains favorable, take
advantage of it. There is no way to
know for certain what law changes
may occur and no way to effectively
react to possible changes at this time.
Just sit back and enjoy your plan. When
and if there is a law change, we will
carefully evaluate it and make timely
and creative suggestions to you.

If you are considering adopting a
401(k) plan, the issues are more com-
plicated. You may not want to go to
the expense of a new plan and tell

onw

COMMENT

your employees all about it, just to
lose it or have to redo it in a short
time. On the other hand, if a 401(k)
does great things for you and your
employees, why not do it while you
still can? You may even wind up having
a “grandfathered” pian that never has
to be dropped or changed.

Those employers who adopted
401(k)} plans primarily as a “state of the
art” employee benefit will find that
these plans will continue to satisfy
employee and employer goals, even
with the proposed law changes.

But, if dropping the 401(k) plan is
necessary, how much trouble isit to
change from a 401(k) to another plan?
That depends on what you want to
change to. In most cases, it may not
be a lot of change. After alt a 401(k) is
really a qualified profit sharing plan
with special 401(k) features. If the
401(k) features are eliminated you still
have a very useful profit sharing plan
left. A profit sharing plan will allow you
even to continue employee contribu-
tions, with a company match. Em-
ployee contributions will be made out
of after tax dollars, but the tax-free
growth on their money will continue
and employer contributions will re-
main tax free (tax deductible to the
employer). This is only one of the
possibilities for structuring a plan if
401(k) is changed.

Evenif you get only one, two or a
few excellent years out of the 401(k)
plan, it may well be worth it. And the
cost of changing (if ever necessary)
may be reasonable when compared
to the benefits derived.

Stuart Hack
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Interest Deductible on
Loan Made for IRA

A taxpayer intends to borrow money to
make an IRA contribution and requested
advice whether interest paid on the loan is
tax deductible. The IRS answered that
since the interest will be on indebtedness
and not allocable to income that is exempt
from Federal income tax, the interest is
tax deductible. Letter Ruling 8527082, April
12,1985

Prohibited Transaction
Exemptions

PTE 85-69 Permits loans from qualified
plans sponsored by San Francisco
Photographers Supply, Inc. to the plan
sponsor. The exemption lasts for 5 years
and up to 25% of the plan’s assets can be
so loaned.

PTE 85-72 Gives retroactive exemp-

tion relief 1o a loan of $3,042,000 to the
employer, Lone Star Company, and allows
lease of new property by the plan to the
employer.

PTE 85-73 Permits a loan to a party-
in-interest to the plan.

PTE 85-110 Tom Shaw, Inc. Retirement
Plan and Profit Sharing Plan may loan
$88,500 and $26,700, respectively to Tom
Shaw, Inc. for a ten-year period, subject to
guarantee by Tom Shaw, personally.

PTE 85-118 Allows the sale and lease-
back of real property between Central
Orthopaedic Partnership and its qualified
plans, including the assumption of debt by
the plans.

PTE 95-74 |s of interest not only
because it exempts a lease of real prop-
erty between the gualified plans and the
employer, Kerr Glass Manufacturing
Corporation, but also because 3 em-
ployees filed written comments objecting
to the exemption. Their questions were
answered by the employer and the DOL
overrode the objections.

CONTINUED FROM PAGE 2

Lease of Space to
Plan Co-Sponsor
Not Prohibited

A union pension plan purchased land for
development with intention to construct
and lease an office building to one of the
participating unions. The DOL contended
that the action violated the “exclusive
purpose” and “prudence” rules, the
“parties in interest” guidelines, and pro-
hibitions against “self dealing” in ERISA.
The court found that all of the trustees’
decisions were, at the time they were
made, reasonably expected to primarily
benefit fund members. The yield was
reasonable and prohibited transaction
exemptions 76-1 and 77-10 permit the
leasing of office space to a participating
employee union. Raymond J. Donovan,
Secretary of Labor vs. Dennis Walton, et al,
U.S. District Court, S. District of Florida, No.
81-6281-CIV, May 31, 1985.

Reversion of Plan Surplus
is Permitted Upon
Termination

An employer, who maintained a defined
benefit plan for 38 years, terminated the
plan, paying out $61,000 in accrued bene-
fits and taking back $138,997 in surplus.
Employees contended they were entitled
to receive the excess assets. The court
held for the employer, stating that ERISA
favored reversion of excess assets in
order to encourage full funding of plans to
protect accrued employee benefits.
James Bryant et al, vs International Fruit
Products Company, Inc., U.S. District Court,
Southern District of Ohio, Western Division, No.
C-1-84-45, January 22, 1985

Information contained in this Newsletter
is of a general nature only If legal ad-
vice or accounting service is needed,
the assistance of an attorney or
accountant should be sought.

Copyright ©1386 National Benefit Consulting Group
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401 (K) PLANS

Three major rule changes affect all 401 (k)

plans:

1. The new discrimination test rules,
effective for plan years beginning after
12/31/86.

2. The $7,000 calendar year elective
deferral limit, effective for individual tax
years after 12/31/86.

3. The maximum eligibility requirements
arerage is 21 and 7 year of service,
effective for plan years beginning after
12/31/88.

For many firms, executives will not be
able to reach the $30,000 maximum de-
ferral in 1987 without significant changes.
The $7,000 salary reduction limit is the first
line culprit. To defer $30,000, $23,000 of it
must be a mandatory deferral.

This means the employer must con-
tribute enough for all executives, without
their election, to hit the $23,000 amount.
Assuming a top-heavy plan (over 60% of
account batances belong to key em-
ployees), the maximum usable pay rate is
$200,000. Thus an employer contribution
of 11.5% of pay is needed to credit
$23,000 to an executive. Beginning in
1989, all plans, whether top-heavy or not,
will be subject to the $200,000 pay lid.

{f the employer contributes 11.5% of
pay for executives, it must do the same for
all other eligible employees or it will dis-
criminate against non-highly-compen-
sated employees. What do we do about
this? Do we absorb the 11.5% employee
cost? Do all executives lose their option to
defer the other $23,000 or not?

Some solutions:

1. Integration with Social Security
An employer can contribute up 10 5.7%

Frmg; Beneﬁt
TRA '86 CRITICAL ISSUES

of pay in excess of the Social Security-
covered wage base. For a $200,00
pay rate executive, that provides an
$8,903 addition to account. Then
$30,000 - $8,903 = $21,097 is still
needed to reach $30,000. Subtracting
the optional $7,000 elective deferral,
$14,097 is needed as an employer
contribution. This equals 7.05% of pay
for a $200,000 rate executive.

But, we still have the ADP discrimina-
tion test to meet. With a 7.05% non-
highly-compensated group average
deferral rate (because the employer is
supplying the contribution), this allows
a 9.05% highly-compensated deferral
rate. The 9.05% must cover the $7,000
elective deferral and the 7.05% em-
ployer contribution and that has to total
$21,097 ($14,097 + 7,000 elective).
Obviously, 9.05% of $200,000=$18,100,
which is $2,997 short!

We need an average non-highly-com-
pensated deferral rate high enough to
support a highly-compensated group
deferral rate of $10.55 % ($21,097 +
200,000 = 10.55%). Since the ADP for
the HC group can be 125% of the ADP
for the NHC group, we need an NHC
group deferral rate of 10.55% < 1.25 =
8.44%. Thus the contribution for em-
ployees can be reduced from 11.5% of
pay to 8.44% of pay.

. Target Benefit Plan

This is a hybrid of defined benefit and
defined contribution plans. Deposits for
plan participants are calculated using
defined benefit rules. A benefit formula
determines the “expected or targeted”
annual pension at retirement and the
level annual fund deposit necessary to
accumulate the retirement resources

—_

is determined. The older a participant,

the higher the deposit because of there

being fewer years to fund the benefit.
A target plan can be integrated with
social security to produce relatively

higher benefits for higher paid employ-

ees. Once the depaosit is determined

for each participant, it goes into a sepa-

rate bookkeeping account which can
even be investment-directed by the
participant. Where the principals
(owners) are older and more highly
compensated than the employees, a

target plan produces a full $30,000 con-

tribution for owners at an employee
cost usually much lower than 11.5% of
pay (often no more than the 3% top-
heavy contribution).

Contributions to a target plan are

fixed, so that participants have no elec-

tion, year-to-year, on the amount that
will be contributed on their behalf.

3. Combination Target and 401 (k)
To add flexibility to deposits, a target
plan can be used with a 401 (k) plan.
The target plan can be designed to
produce a $23,000 per year deferral
for owners with an elective $7,000
deferral through the 401 (k) plan.

Other combinations are available,
such as a $15,000 fixed deferral
through a target plan plus a $7,000
participant elective deferral through a
401 (k) plan, plus an employer elective
contribution under the 401 (k) plan for
all participants.

DEFINED BENEFIT PLANS

1. Separate Comparable Plans
Under pre TRA '86, rules each owner
could have his or her own individually-
designed plan as long as it was actu-

arially comparable to the plan(s) cover-
ing employees. For plan years
beginning after 12/31/88, each
employer-sponsored plan must cover
the lesser of 40% of employees (who
meet the statutory service and/or age
requirements) to remain qualified.

How to react? Obviously a plan that
won't meet the coverage must either
be terminated or changed to meet the
test. This raises the questions of:

A. Should any more contributions
be made to such a plan?

B. Must any more contributions be
made to such a plan?

C. Should the plan be terminated
now or wait until 19897

D. What are the economics of
changing the plan to cover
enough employees?

E. What happens if the plan is over-
funded?

F. What happens to the existing
benefit accruals?

G. Can the covered participant join
another plan?

. Overstated Liabilities and Non-

Deductible Contributions
Contributions to a defined benefit plan
are calculated based on assumptions
as to expected yield of plan assets,
reserves required to pay projected
benefits, employee turnover, projected
average pay, etc.

{if the assumptions are conservative,
required plan funding is higher than if
the assumptions are liberal. For in-
stance, the actuary can assume a 5%
average investment yield on plan
assets, pay increases of 4% per year,
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no turmnover and long life expectancy
at retirement, all conservative assump-
tions. Contrasting liberal assumptions
might be 10% investment yield, high
turnover, no pay increases and short
life expectancy.

Now under TRA '86, IRS has the
right to assert what it thinks the as-
sumptions should be. If its assumptions
are more liberal than those used to
determine plan deposits, employer tax
deductions can be disallowed plus
excise taxes assessed. The excise
taxes are charged on the difference
between the tax deduction taken and
the tax deduction IRS approves. In
addition there is a 10% excise tax on
any non-deductible contribution. This
excise tax was aimed at stopping pur-
posefully made non-deductible contri-
butions that grow tax-deferred inside
the plan.

How to react? For the actuary itis a
real dilemma. If he or she uses con-
servative assumptions, the plan (and
the actuary) is protected from being
underfunded. The employer need not
worry about PBGC liability, PBGC
needn't worry about taking over an
underfunded plan; and the employees
can count on the promised benefit.

If liberal assumptions are used, the
actuary could be liable if the plan is
underfunded, and the employer needs
to think out its contingent liability.
PBGC may some day have to bail out
the plan and employees are back
where they had been pre-ERISA, with
benefits not fully guaranteed. Only the
IRS has no liability here.

What do we recommend? Try to
strike a middle ground where the
assumptions are defendable on all
counts. Not easy!

INTEGRATION RULES
(Defined Benefit Plans)

For plan years beginning after 12/31/88
integration rules change dramatically.
1989 is one year away. Now is the time to
find out how this affects your plan, so you
can be in a planning mode rather than a
reactive position. From studies we have
done, the problem areas appear to be:

1. Afull 35 years of plan participation is
needed to earn the maximum inte-
grated benefit. This contrasts to 15
years of employment to earn a full
benefit under pre-TRA '86 law.

2. Employees can no longer wind up with
a zero benefit. Excess-only plans aren't
permitted after 1988, In an offset plan,
the minimum benefit is 50% of the
benefit the participant would have
received if there were no offset.

3. Lower paid employee benefits will likely '

increase and high paid employee
benefits may decrease (unless the
total benefit formula is increased for all
participants).

REDUCED 415 LIMITS
(Defined Benefit Plans)

Retirement age 55 plans are most drama-
tically affected. Replacing the $75,000 per
year benefit maximum is an actuarially
reduced benefit that could be anywhere
from $33,000 to $42,000 per year. Most
existing age 55 plans will be fully funded
under these new limits. Aggressive plan-
ning pays off once again, because those
who fully accrued their age 55 benefits by
1986 get to keep them and to finish
funding them on a tax deductible basis.
But, even retirement age 65 plans are
affected. To earn the full $90,000 per year
benefit, retirement must be at your Social
Security retirement age. Those born
before 1938 have a 65 retirement age;
before 1954 have a 66 retirement age and
after 1954 have an age 67 retirement. If

the plan retains the age 65 normal retire-
ment provision, those who have 66 and 67
Social Security retirement ages are limited
to the actuarial-reduced equivalent of
$90.,000 at 65.

Should you amend your plan to use the
individual social security retrement age?

Advantage—the accrual costs for younger
non-owners will be significantly
reduced.

Disadvantage—you add confusion to the
plan, because employees will have
different retirement ages.

FASB 87, 88 COSTS

The Financial Accounting Standards
Board (FASB) released Statement 88 to
change financial reporting for events such
as plant closings, and the termination—
reversion of excess assets—re-establish-
ment of the defined benefit plan.

FASB 88 doesn't change the rules in
the more typical situation for small to
medium-size companies: if the DB plan
terminates and is not re-established, the
full surplus reversion to the employer is
recorded as an immediate gain, as under
current rules.

The FASB issued Statement 87 to
standardize pension accounting for
employers who have DB plans. The new
rules will completely change the reporting
of pension obligations; the earnings state-
ment and balance sheet of companies will
be affected. Previously a company could
use the same number for its pension
expense (reported in the financial state-
ment) that it contributed to the plan
(pension funding). FASB 87 mandates
that pension expense be calculated ina
specific manner, but it does not restrict or
change the rules for pension funding.

FASB chose the projected unit credit
cost method to be the one acceptable
way to determine pension expense. Al-
though given new names, the two main
components are a normal cost and an

amortization of the current unfunded
accrued liability, each with interest to the
end of the year.

There are several new aspects of the
pension expense: mainly, the Section 415
limits must be projected by an assumed
CP! to retirement date, and the sponsoring
company of the plan has the final decision
as to each actuarial assumption. Each
assumption must be the best long-term
guess of the employer, not the actuary.

What does all that mean? Pension
expense as reported on the employer’s
financial statements will change drama-
tically. Relatively well-funded plans may
even experience pension income on their
financials, while others may have a pen-
sion expense much larger than the actual
company contribution. This points out the
radical divergence of expense and con-
tribution, and highlights the need to have
the actuary prepare the numbers as soon
as is necessary.

When is compliance necessary? For
plans with 100 or more participants, it is
the fiscal years beginning after 12/15/86
(2 years later for smaller plans). Compli-
anceis only necessary when using audited
or certified financial statements.

ALTERNATIVES TO
QUALIFIED PLANS

Without doubt, the legislative and judicial
atmosphere is becoming hostile to quali-
fied plans. Constant law changes add to
the professional fee costs for plan amend-
ments, plan administration, law change
evaluations, actuarial studies and
increased liability on al parties involved.

It is reasonable to ask whether qualified
plans still make sense and, if not, what
substitutes are available.

Do they make sense?

if you want to accumulate significant
capital on a current tax-deductible
basis with investment yield compound-




ing tax-deferred, qualified plans are
“the only game in town”. They are also
the only vehicle to provide employees
with deferred income not subject to
constructive receipt when fully vested,
deferrable through roliover IRAs, and
safe from creditors of the employer and
employee (in most states).

But, establishing and maintaining a
qualified plan is becoming increasingly
expensive. And, because of the re-
duced 415 limits, many plans are fully
funded and many owners of businesses
can accrue no more benefits. So, let's
look at alternatives.

Non-Qualified Deferred
Compensation
This is a promise from an employer to
an employee to pay compensation at a
later time. It is unfunded in that even if
assets are set aside they must be sub-
ject to the creditors of the employer.
The benefit must be subject to a risk
ot forfeiture or it will be currently taxed
to the covered executive. The em-
ployer does not get a tax deduction
untit the benefit becomes taxable
compensation to the executive. Invest-
ment earnings on the reserves set
aside are subject to current taxation
(you can't even use deferred annuities
anymore to avoid taxation on earnings).
You can pick and choose who gets
benefits, but to avoid having the plan
subject to most qualified plan rules,
only highly-compensated employees
or management may be covered.

Major advantages to the employer:

1. Control over who, when, and how
benefits are paid

2. Funding can be deferred

3. Minimal government reporting and
reguiation

(Continued on Page 4)

TRA 86 RESPONSIBILITIES

TRA ’86 is the most complicated of all
pension legislation ever; even more
than ERISA. It touches virtually every
qualified plan in existence, but in dif-
ferent ways. In fact, the real problem is
identifying and evaluating every issue
that affects a particular plan.

With much of the legislation effec-
tive in 1989, and amendments not re-
quired until the end of the 1989 plan
year, one could be drawn into the false
(dangerous) comfort of delaying the
TRA '86 effects analysis until “later”.
This could be quite risky. Here is a
sampling of issues that demand your
immediate attention:

1. A qualified planis a contract be-
tween the plan sponsor and the
covered employees. Although a
law change may require plan
benefit changes (or other entitle-
ments under the plan), the con-
tract remains in force.

The change in normal retire-
ment age to the social security
retirement age to earn the full
$90,000 per year maximum
benefit under a defined benefit
plan could result in the plan
calling for accruing toward a
$90,000 per year pension at age
6E, while the social security
retirement age is 67. The plan

e

violates the IRC 415 limits if it
provides $90,000 per year at
age 65 when the Social Security
retirement age is 67. But the
present value of a benefit begin-
ning at age 67 is less than one
beginning at age 65.

2. Employees covered under a 401
(k) plan may have already
elected salary reduction de-
posits that exceed $7,000 for
the calendar year 1987. The
employee is counting on this.
But, the law limits the salary
reduction to $7,000.

3. Key employees may be expect-
ing to defer $7,000 through the
401 (k) plan, but the new discrim-
ination test rules may not permit
that much.

4. A plan covering less than 50
employees or 40% of the em-
ployees doesn’t have to be ter-
minated until the day before the
plan year beginning in 1989. But,
every contribution made from
now until then could be over-
funding the value of accrued
benefit(s) and the excess (if any)
would be distributed and be sub-
ject to tax in 1989. What will the
income tax rate be in 19897 Does
it even pay to contribute money
in 1987 to have it taxable in 1988
or 1989?

And this is only a partial list. As
consultants actuaries, and plan admin-
istrators, we are concerned that critical
issues can be overlooked or not even
examined. We strongly recommend
that you have a complete, detailed
TRA '86 analysis done as soon as
possible.

As actuaries, we are concerned
about TRA '86 provisions that allow

the IRS to determine, after the fact,
that pension plan liabilities have been
overstated. The potential penalty tax
is as high as 40%! This law change
probably applies to contributions
made which affect any tax returns filed
after October 22, 1986. There are no
regulations, rules or sense of Con-
gress on how the IRS will make its
determination.

How do you respond to this? Repre-
sentative William Clay has sponsored
abill, HR 3594, that will remove this
TRA 86 provision. We urge you to
write to your congressman NOW and
ask him to cosponsor this bill.

We suggest you join the Small Busi-
ness Council of America, the only
organization actively representing
small business on tax legislation
issues. A membership application is
available by calling our office.

Lastly, please understand that we
take our responsibilities to you quite
seriously. TRA "86 has added signif-
icantly to our professional burden. This
has required us to re-train our em-
ployees, redesign forms and systems,
and embark on a voluminous amount
of computer reprograming. We have
geared up to respond to TRA '86
changes and welcome your inquiries.

Stuart Hack

COMMENT
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Major advantages 1o the executive:
1. Income is deferred

2. Retirement benefits are in addition
to the qualified plan

In our next Newsletter, we will dis-
cuss leveraged executive compensa-
tion, split dollar pension plans, and
excess group life pension plans.

TAXATION OF QUALIFIED
PLAN DISTRIBUTIONS

TRA '86 made two significant changes in
the tax treatment of qualified plan benefits.
First, 10 year income averaging of lump
sum distributions has been changedto 5
year averaging. If you attained age 50 by
12-31-85, you can elect 10 year averag-
ing using the 1986 tax rates or 5 year
averaging using the tax rates in the year
of distribution. Here is a table comparing
tax results based on 1986-1988 rates:

Amount of 1986 1987 1988

Distribution 10-year S-year 5-year

$1.000.000 $382210  $354820  §282273
38.22% 35.48% 28.23%

500,000 143680 162,320 142,610
28.75% 32.46% 28.52%

250.000 50,770 66.700 60,110
20.30% 26.68% 24.04%

100,000 14470 16,720 16,450
14.47% 16.72% 16.45%

50,000 5870 6,540 6900
11.75% 13.08% 13.8%

The second major change is a 15%
excise tax on excess plan distributions.
This is pretty complicated. Excess distri-
butions are periodic amounts in excess of
$112,500 adjusted for CPl or $150,000
without a CPt adjustment. For lump sum
distributions, amounts in excess of
$562,500 adjusted for CPI or $750,000
are subject to the excise tax. All qualified
plan amounts for a participant are added
together for purposes of determining ex-
cess distributions. This includes IRAs,
TSAs qualified defined contribution and
defined benefit plans frorh all employers
of the recipient.

If you had total qualified plan accruals
of $562,500 or greater on 8/1/86, you
can elect on your 1988 return to “grand-
father” (exclude) your 8/1/86 accruals
from the excise tax. But, all growth and
additions to your accruals after 8/1/86
are subject to the excise tax.

What to do?

1. If your accruals are less than
$750,000 on 8/1/86, it probably
doesn't pay to elect the grandfather.

2. Consider taking distributions up o
$150,000 per year between ages 65
and 70 to reduce the amount you
must take at age 70% (unless you
have a 242 (b) election on your
accruals and don't expect to retire).

3. Check out the tables below to see
how CPIl increases and investment
earnings rates on your accruals will
affect the likelihood of paying an
excise tax. The younger you are
now, the more you can accumulate
without an excise tax.

PRESENT VALUE OF $150.000 PER YEAR INCOME
AVERAGE

YIELD FOR JOINT LIVES WITH FOR JOINT LIVES WITH

ONASSETS 15 YEAR LIFE EXPECTANCY 20 YEAR LIFE EXPECTANCY
7% 1.366.187 1,589,102
8% 1.283922 1472.722

10% 1140912 1277035
COST OF LIVING EFFECT ON $112,500 PER YEAR
AND $562.500 LUMP SUM DISTRIBUTIONS
(Assuming 4% per year CP1)

LUMP SUM LIMIT
YEARS TO ANNUAL DISTRIBUTION (ASSUMING 15 YEAR LEX
RETIREMENT LMIT AND 8% YIELD)
10 142730 1221694
15 202 606 1,798,073
2 246,501 2,187,631

Information contained in this Newsletter
is of a general nature only. If legal ad-
vice or accounting service is needed,
the assistance of an attorney or
accountant should be sought.
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Baltimore, Maryland 21209
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A Target Plan is a hybrid of Defined
Benefit and Defined Contribution.
These Plans have been around for a
long time. They have served differ-
ent needs from time to time. Now,
they are fantastic as a positive re-
placement for Defined Benefit Plans,
and as a way 1o allow highly paid peo-
ple to reach the $30,000 maximum
deferral limits at the lowest possible
employee cost.

Target Benefit Plans have the
following attributes:

1. Each participant can be per-
mitted to investment-direct his
account (within the range of in-
vestments permitted in the Plan).

2. The older the participant is when
he earns his target benefit, the
higher the contribution for him.

3. There is no iimit on the amount
of accumulation at retirement.

~
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Fringe Benefit
N E W S L E T T E R

TARGET BENEFIT PLANS

There is a limit on the annual
contribution (or addition to ac-
count) for each participant. It is
governed by Defined Contribu-
tion Plan rules and is the lesser
of 25% of pay or $30,000.

Benefits are not subject to cov-
erage under the Pension Benefit
Guarantee Corporation. There-
fore, no PBGC premiums are
payable and the employer has
no liability to the Plan other than
to make annual contributions as
long as the Plan remains in force.

There is no unfunded liability.
There are no excess plan assets.

There is no full funding limit
under OBRA.

Investment risk/gain is passed
to participants.

Fiduciary liability for investments
can be avoided.

What are the Issues to Watch?

1. The annual contribution is a fixed
commitment until the Plan is
terminated.

Unless there is heavy employee
turnover, the annual deposit will
likely increase due to pay in-
creases generating benefit
increases.

3. OBRA appears to require quar-
terly funding by the employer.

r

How does a Target Benefit Plan
Replace a Defined Benefit Plan?
...Why Consider This Now?

Many employers want to drop their
Defined Benefit Plans (DBP) to avoid
all of the adverse law changes. These
include penalties for overfunding; pen-
alties for underfunding; risk of losing
excess assets; 100% liabitity for an un-
known benefit reserve; change in inte-
gration rules, increased actuarial and
administration fees, employee non-
understanding of benefits, etc.

But, they are concerned about real
and perceived negative effects on their
covered employees, such as:

1. Older employees will get much lower
ultimate benefits than if the DBP
were continued.

2. The benefit is no longer guaranteed.

3. Investment risk in a DCP is too high
for employees to bear.

The Target Plan answers all of these
problems. It favors oider employees
because contributions are very much
age driven.

The annual employer contribution is
fixed and required.

A 5% t0 6% investment yield assump-
tion is used to calculate the target benefit.
Guaranteed investments are available at
higher rates. Thus, the employee not only
bears little investment risk, he has a vir-
tually built in investment gain.




Fringe Benefit NEVWOLETTER

OMNIBUS BUDGET
RECONCILIATION ACT

OF 1987 (OBRA)

You have received an alert from us on
current OBRA changes that may affect
the operations and deposits to a Defined
Benefit Plan. In addition, there are OBRA
provisions that have a phased in or de-
layed effect.

More Rapid Funding
for Underfunded Plans

This very complicated provision of the
Act requires higher minimum funding
standards for Defined Benefit Plans that
have an unfunded current liability in any
plan year. Act Section 9309, IRS Section
402(H(1).

Defined Benefit Plans with 100 or fewer
participants are exempt. Those with over
100, but not more than 150 participants,

have a phase-in ratio factor that de-
creases the additional funding require-
ment by 2% for each participant less than
151. Act Section 9303(a)(1) and (b)(1),
IRC Section 412(1)(6). Effective for plan
years beginning after 1988

Quarterly Contributions

For single-employer plans that are sub-
ject to minimum funding requirements,
funding must be made on a quarterly
basis. This requirement is phased-in over
the years 1988 through 1992 when 25%
of the funding must be made every three
months during the plan year. This is en-
forced by a statutory tax lien and interest
assessments, as well as the requirement
to notify employees if a quarterly install-
ment is missed. Act Section 9304(b),
IRC Section 412(m), Act Section 9304(e),
IRC Section 412(n).

STAFF TRAINING—Because legislation and regulations affecting fringe benefits is
subject to change so frequently, continuing education and updating of staff is an
on-going process at The Stuart Hack Company. Above: Some of our staff photo-
graphed during a recent study session.

3

Amortization of Gains/Losses

Actuarial gains and losses, must be
amortized over five years. They pre-
viously were amortized over fifteen years.
This will result in wider fluctuations in an-
nual plan deposits. Effective for gains and
losses arising in plan years beginning
after 12/31/87.

PBGC Insurance Premiums
Effective for plan years beginning after

1987, the single-emoloyer premium rate
is increased from $8.50 to $16.00 per par-
ticipant. An additional premium is charged
for underfunded plans at the rate of $6.00
for each $1,000 of unfunded vested ben-
efits as of the end of the preceding plan
year. The maximum premium rate is $50
per participant. Act Section 933(a)(b)(t)(1).

Also, the employer is responsible for
100% of plan underfunding upon plan ter-
mination. Act Section 9312(a).

{Continued on Page 7

SELECTIVE PENSION PLAN

Under this plan, an amount of annual tax
deductible deposit is selected for each
executive or owner. It could be the amount
previously contributed to a qualified plan
before recent law changes forced a ces-
sation or reduction.

The key is that a corporate employer
can make tax deductible payments on
behalf of the owner or executive to re-
place lost qualified plan benefits or private
supplemental pension benefits.

Although the executive must report the
deposit as taxabie income, he/she has

no out-of-pocket outlay. The employer

pays the taxes, and, the remainder goes

into a tax exempt investment vehicle. This
vehicle provides the following favorable
results under current law:

1. Tax free pension income.

2. Higher before-tax and after-tax ac-
cumulation than if executive invested
the contributions or if the employer
invested the contributions.

3. Larger income-tax-free survivors’
benefit pre and post retirement.

Here is an example of such a plan

SHAREHOLDER/EXECUTIVE SELECTIVE PENSION PLAN

Before Tax Bonus = $30,000
After Tax Annual Investment = $20,000 per year
Age = 40
Interest Assumption = 8%
Personal Tax Rate = 33%
RESULTS WITHOUT RESULTS WITH
THE PLAN THE PLAN

Cash at Age 65 $1,003312 $1618693
Initial Survivor Benefit $ 20,000 $ 931,138
Survivor Benefit At Age 65 $1,003,312 $3,485,023
Annual After Tax Pension

For 20 Years $ 82984 $ 100,000
Survivor Benefit At Age 85 $ 0 $4,159,529

4




THE PRESENT AND
FUTURE OF EMPLOYEE
BENEFIT PLANS

It has become perfectly obvious that
the operation of employee benefit
plans is complicated, is subject to
everchanging laws, and has spawned
enormous growth in the benefit con-
sulting industry.

At the same time, TRA '86 and
OBRA are forcing many qualified
plans to be terminated. These are
mainly overfunded Defined Benefit
Plans and Plans that cover less than
40% of an employee group.

In addition, there is a strong move-
ment to change from a Defined Bene-
fit Plan to a Defined Contribution Plan.
This is to avoid overfunding penalties,
underfunding liability and penalties,
full funding limits, employees not
understanding their benefits, frozen
excess asset reversions and a very
hostile legislative environment.

But, that is not all. Our legisiators
have been hard at work. All Health
and Welfare Plans must meet new
complicated and difficult non-
discrimination tests, beginning in
1989. The penalty for failure to
comply is taxation of benefits to
highly paid employees and key
employees.

IS THERE ANY GOOD NEWS?
Yes. For instance, Target Benefit Plans
can replace Defined Benefit Plans and

5

COMMENT |

improve employee perception of
their Plans. Target Benefit Plans are
like Defined Benefit Plans without all
of the risks and penaities. Even more
important, employees understand
their benefits and, therefore, better
appreciate them.

Employee Stock Ownership Plans
keep getting better and better. They
can be used to pay estate taxes.
Owners can cash in 30% or more of
their stock, invest 100% of the pro-
ceeds and delay or avoid income
taxation of the proceeds.

All qualified retirement plans enjoy
very favored tax treatment. Contribu-
tions are a 100% current tax deduc-
tion. Assets grow on a tax deferred
basis. Distributions can be deferred
until age 70z (longer if you made an
IRC Section 242(b) election) and 5
year income averaging can be used
when taken as a lump sum.

Cafeteria (IRC Section 125) Plans
are still available. These Plans save
employers up to 10% in payroll taxes
and save employees large amounts of
income tax.

Maryland and other states have
enacted laws that protect qualified
plan assets from creditors.

But, most important, the voluntary
employee benefit system is still in
tact. You can provide benefits, using
still favorable tax results by following
the law. You can elect not to provide
benefits, on a benefit selective basis.

No question, the cost of keeping
Plans in conformance has increased
quite a bit. But, we all have that cost.
There is no selection against industry
or form of business. It is a “level play-
ing field”. And, it sure beats the alter-
natives of no choices or all bad
choices.

Stuart Hack

PENSION FUNDS KEPT STOCK

AFTER ‘87 DECLINE

Employee Benefit Research Institute
(EBRI) reported in its “Quarterly Pension
Investment Report” that pension funds
sold only about 1% of their stock holdings
after the 1987 “crash”. For the entire 1987
calendar year, stock holdings of these
funds showed an 8.7% positive return.

401(k) ATTRACTION FOR
EMPLOYEES
A Government Accounting Office report
on 1986 plan year statistics gives us help-
ful 401(k) design input. Significantly, more
employees patrticipated in 401(k) Plans
that had matching employer contributions,
emergency withdrawals and indiscrimi-
nate elective deferral amount changes.
Features such as investment direction
and non-deductible contributions had an
insignificant effect on Plan participation.
The report is based on a survey of
5,000 corporations, with a 70% response
rate.

NO PARTIAL TERMINATION IF
VOLUNTARY SEVERANCE
An employer terminated its Pension and
Profit Sharing Plans shortly after a sub-
stantial number of employees voluntarily
terminated employment. The terminated
employees filed suit to have the Plan
treated as partially terminated as a result
of the employee terminations. This would
trigger 100% vesting for the terminees.
The Court held that a substantial
reduction in Plan participants must be
attributable o involuntary exclusion or
employee terminations from the Plan for
a partial termination to result. It further
stated that voluntary employee decisions
to leave an employer, not connected with
a significant corporate event, are not em-
ployee terminations that trigger a partial
termination. Also, a substantial reduction
in the number of covered employees did
not automatically constitute a partial ter-
mination. The reduction has to be consid-
ered along with other facts and circum-

stances. Harold Sage et al v. Automation Incorporated
Pension Plan and Trust et al, U.S. Court Appeals, Tenth
Circuit Nos. 85-2036 and 85-2136, April, 28, 1988 6
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continued from page 4

EXCESS GROUP LIFE PENSION PLANS
Where an employer provides more than
$50,000 in group life insurance for key
employees, executives, and/or owner
employees, the economics on the excess
coverage can be improved dramatically.
The insured must declare as income,
Schedule | designated cost of group life
insurance in excess of $50,000. In most
cases, the actual cost of the coverage is
less than the Schedule | amount. No tax
basis is earned by paying the tax on the
reportable income. In other words, the in-
sured executive is overpaying on taxes
and never recovers the taxes he/she
pays. When the executive retires, he
either l0ses his insurance or is permitted
fo convert it to an expensive ordinary
life policy.

7

Copyright © 1988 National Benefit Consulting Group

Enter “Super Insurance”. The em-
ployer continues to pay the same group
term premium. But:

1. The executive reports less income.

2. The executive acquires usable tax
basis.

3. Before the executive reaches age 65,
the employer’s premium levels off, re-
ducing the total employer outlay when
compared to term insurance.

4. The executive contributes a relatively
small amount to the policy.

5. The executive has a paid-up policy at
age 65.

6. The executive receives significant
annual income beginning at retirement
age. First, he recovers his tax basis
and then, under current law, he con-
tinues to receive tax free funds via
policy loans.
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Tax Act—What Now?

The speculation is over. We really do have tax
reform legislation enacted by the Congress and
signed by the President. Now what? Will we sur-
vive? How changed will our lives be?

One commentator hails tax reform as a positive
competitive move to attract the most creative
business minds and capital to the U.S. The thinking
is that we now have by far the lowest tax rates in
the industrial world and that people and businesses
will move here because they keep a much higher
percentage of their profits net after tax here.

Other theorists have us losing out competitively
to the rest of the world because we lack tax incen-
tives to make capital expendi tures. Some expect
total dislocation of the construction industry.
Backers of the new law believe that in the long run,
better economic decisions will be made because
tax implications are now neutral.

As the law affects employee benefits, it means
plan redesign, some plan terminations and con-
tinued generally tax-favored treatment. Qualified
retirement plans continue to be a most favored
capital accumulation vehicle. Plan contributions are
tax deductible and accumulate earnings tax free
until distributions are made. Distributions are virtu-
ally fully taxable, but at a much lower general tax
rate, because of the TRA "86 tax rate reductions.

Cafeteria plans are still available, and they pre-
sent a win, win opportunity. Employers can save
on payroll taxes while employees save on both in-
come tax and social security tax. It also can afford
important options to employees to tailor their
benefits to their own needs. Through a cafeteria
plan, employees can elect to reduce their taxable
compensation to pay for various health and welfare
benefits on a tax free basis. These plans can also be
designed to present employees with a fixed bud-
get of employer contributions, with employees
electing among optional benefits (including cash).

Nondiscrimination rules in health and welfare
plans will primarily impact very large companies
that sponsor different plans for various categories
of their work force. For small employers, the major
cost effect will be on dependent medical costs.
Either the employer will have to pay for dependent
coverage for most employees or key employees
will have to pay for their own dependents.

Disability salary continuance plans are not
affected by TRA '86. You can continue to provide
significant benefits for selected individuals on a tax
deductible basis.

TRA '86 most dramatically affects those who
have been funding defined benefit plans with re-
tirement age prior to 65. Many of these plans will
become fully funded in their 1987 plan year, with
no further contributions permitted. Some will be
substantially overfunded. Should these plans be
terminated? Factors to consider include:

1. Taxes on overfunded amount if the planis
terminated.

2. The advantage of continued full control over a
tax exempt trust fund.

3. The desirability of avoiding becoming over-
funded by rolling into an IRA or other qualified
plan.

The Two Year Window

For plan years beginning in 1986, 1987 and possibly
1988, opportunity exists to maximize funding and
tax deductions. Certainly, 1986 and 1987 tax rates
will be higher than the rates applicable to 1988 and
subsequent years (unless we get more tax legisla-
tion). Therefore, tax planning opportunities exist to
make deductible contributions now, exploiting
these higher tax rates and taking distribution in the
future at lower rates.

The Best Strategy

TRA 86 will not bring about an end to the world. A
reasonable strategy is to take advantage of tax
incentives and business opportunities. Maximize
investment yield on qualified plan assets, taking full
advantage of the tax free growth.

Congratulate yourself for aggressively utilizing
the tax benefits of prior law. Continue to do the
most with what is available. We will try to help you
through sound but aggressive qualified plan de-
sign. In addition, our new CIM investment advisory
service is available to you to help maximize the
investment results of your plan assets.

Stuart Hack
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ELIGIBILITY AND COVERAGE -For defined benefit plans, the new rules

For plan years beginning after 1988, a
whole new set of rules exist. Each plan of
the employer must cover at least the
lesser of 50 employees or 40% of the
statutorily eligible employees. Those eli-
gible by statute are employees who work
at least 1000 hours during a plan year, are
atleast age 21, and have 2 years or more
of service. Separate lines of business and
collectively bargained units are exempt
from the basic coverage requirements, but
must meet the coverage tests within their
own units.

One of the three new discrimination in
coverage tests must be met:

1. 70% of the non-highly-compensated
employees who are statutorily eligible
must be covered, or

2. The percentage of non-highly-
compensated employees covered
must equal at least 70% of the percent-
age of highly-compensated employees
covered, or

3. All statutorily non-highly-compensated
eligible employees must be covered
under a plan (or plans) that provide
benefits equal to at least 70% of bene-
fits provided for highly-compensated
employees.

INTEGRATION WITH
SOCIAL SECURITY

Effective for plan years beginning after
12/31/88, entirely new integration rules
apply.

For defined contribution plans, up to 5.7%
of pay in excess of the Social Security
covered wage base may be allocated if at
least the same percentage of total pay is
also allocated to all covered employees.

are quite complicated. Up to 3/4% of pay
per year of service to a maximum of 35
years of service can be provided for
compensation in excess of the average
Social Security covered pay level for
each participant, provided a benefit equal
to the same percentage of total pay is
also provided. The same years of service
used for deposits must be used for
accrual and all other purposes.

Instead of the step rate approach, an
offset plan is available. In fact, Social
Security is no longer a factor. Instead, the
rules deal exclusively with permitted
disparity in plan contributions or benefits.
The rules are quite complicated and
appear to be less advantageous than step
rate. However, plan to plan offsets may
well work. There are problems with such
offsets, as follows:

1. Defined contribution floor plans which
are used to offset defined benefit plans
and which result in no net benefits for
non-highly-compensated employees
are not permitted.

2. Each plan must meet the minimum
coverage tests.

VESTING

For plan years beginning after 1988, all
plans must adopt one of two new more
rapid vesting schedules. One choice is a
5 year cliff, that is 100% vesting at 5 years
of service. The other schedule is 20%
per year graded from 3 years of service
through 7 years of service. Plans that are
over 60% top heavy must still adhere to
the top heavy minimum vesting choices
of either a 3 year cliff or 20% per year
after two years of service through 6 years
of service.

BENEFIT AND
CONTRIBUTION LIMITS

Defined Contribution Plans:

Limits on tax deductible contributions per

individual to defined contribution plans

remain the same, the lesser of 25% of pay
or $30,000. The major change is that these
limits will not increase for cost of living
adjustments until the defined benefit limits
rise from the current $90,000 per year to
$120,000 per year. Employer tax deduc-
tions are changed in the following ways:

1. Combined contributions to money
purchase and defined benefit plans
covering the same employees are
limited to 25% of covered payroll.

2. Profit sharing plan contributions are
limited to 15% of covered payroll, with
no carry over to future years for years
when less than 15% was contributed
(except any carryover accumulated
through 1986 is grandfathered).

3. Forfeitures in money purchase plans
can now be reallocated to participants.

Defined Benefit Plans

The standard normal retirement age is
now based on the social security retire-
ment age. A maximum benefit of $90,000
per year can be provided at the normal
retirement age, with benefits prior to that
reduced substantially. For instance, if the
retirement age is 55, the maximum benefit
available will be $35,000 per year to
$40,000 (depending on birthdate) as con-
trasted to $75,000 per year under prior
law. Benefit limits continue to enjoy an
actuarial increase for retirement ages later
than the Social Security derived normal
retirement age. The above rule changes
are effective for plan years beginning

in 1987.

SEPARATE COMPARABLE
PLANS

Comparable plans that do not meet the
new coverage tests (50 employees or
40% of employees) must either be termi-
nated or be merged into a plan that does
meet the coverage tests by the first day of
the plan year which begins in 1989. Plans
in existence on 8/16/86 are exempt from
the 10% reversion tax. But, plan liabilities
for owner/employees must be valued
using 120% of the PBGC interest rate.
This will result in smaller liabilities and
greater overfunding in most cases.

The plan actuarial assumption can be
used to value liabilities if there is a plan
merger or a transfer of assets to or from
the plan. Any reversion from overfunding
will be subject to a 10% excise tax.

401(K) PLANS

The discrimination tests and the maximum
voluntary salary deferral amount have
been changed. Instead of a 1/3-2/3 test,
a new category of “highly-compensated
employee” is created and its rate of defer-
ral is compared to the rate of deferral of
the non-highly-compensated participants.
(Please see topic heading “Highly-
Compensated Employee”). The new
discrimination test limits the deferral for
the highly-compensated group to the
greater of:
1. 125% of the non-highly-compensated
employee group, or
2. The lesser of
a. 200% of the non-highly-compen-
sated employee group, deferral
rate, or
b. Non-highly-compensated deferral
rate plus 2%
The maximum employee voluntary
salary deferralis $7,000 per calendar year.




The maximum total deferral (including
employer-provided contributions) is still
the lesser of 25% of pay or $30,000. All of
these new rules are effective with the plan
year beginning in 1987. A one year maxi-
mum eligibility requirement is effective in
the plan year beginning in 1989. Alsc in
1989, all family members of a highly-
compensated employee must be
combined to determine the maximum
$7.000 deferral limit and for discrimination
test purposes.

HEALTH AND

WELFARE PLANS

TRA '86 imposes new eligibility
requirements and discrimination rules on:
1. Group life insurance
2. Accident and health plans
a. Insured and self insured
b. Individual and family benefits
Disability income benefits are exempt
and the following benefits are optionally
includable, if they help the various tests:
1. Tuition reduction
2. Educational assistance
3. Group legal (benefit will expire after
12/31/87)
4. Dependent care
The new ryles are quite complicated.
Fortunately, they do not become effective
until the later of 3 months after IRS pub-
lishes final regulations explaining the new
law or after 1988.

CAFETERIA PLANS

Employee expenditures for health and wel-

fare benefits can be converted into salary
reductions not subject to state or federal
income taxes by using the cafeteria plan
arrangement. it allows employees to
choose between a variety of benefits to

meet their individual needs, and to convert

taxable compensation to tax free com-
pensation, which will result in an increase
in cash compensation, as well as save
payroll taxes for employer and employee.

The same rules generally apply to
cafeteria plans as they do to health and
welfare benefits. However, key employees
are limited, collectively, to 25% of the
cumulative benefits.
The benefits of a cafeteria plan may
include, medical, hospital, dental, vision,
child care, legal fees, life and disability
insurance.
A “Vanilla” or “Wrap" plan is one which
includes only the existing group insurance
plan. It converts employee contributions
to tax-free salary reduction (instead of a
taxable salary deduction). The employer
saves the FICA on employee contributions
and employees save FICA, plus state and
Federal income taxes. Very little adminis-
tration is required: only a payroll system to
handle salary reductions, 5500 forms and
summary plan descriptions.
A self-insured plan does the following:
A. Covers uninsured benefits, such as
dental, vision, deductible, coinsurance
psychiatric and child care.

B. Requires claims administration

C. Requires employee to select salary
reduction in advance to fund benefit—
“use it or lose it”

D= Maximizes employee choices

E. Maximizes employee and employer
tax savings

The requirements of a cafeteria plan
are a written plan document, summary
plan description, annual 5500 filing, and
record keeping for seif-insured benefits.

DOES IT STILL PAY TO HAVE A QUALIFIED PLAN?

The chart below compares the results of accumulating wealth over the next 10 years
with after-tax-dollars (no plan) versus using before-tax-dollars through a qualified plan.
It compares these results under pre TRA '86 law (left side) versus under TRA '86

(right side).

TEN YEAR RESULTS
QUALIFIED PLAN VS. NO PLAN

Amount available to defer—3$60,000/year

Tax rates:

Net after tax
available to
invest

10 year
accumulation

Taxes

Net after taxes  $340,737

Gross income  $ 34074

1986 1987 1988
Federal 50% 38% 28%
Net State 4 5 6
54% 43% 34%
Expected Gross Annual Investment Yield—10%
1986 Tax Rates TRA '86 Tax Rates
No Plan With Plan No Plan With Plan
$ 27,600/yr. $ 60,000 1986 $ 27,600 $ 60,000
1987 34,200
1988 _
thru 1995 39,600
$340,737  $956,245 $511 642 $956,245
-0- 516,372 -0- 325,123
$439,873 $511,642 $631.122
Lifetime income assuming 10% yield
and no invasion of principal
$ 95624 $ 51,164 $ 95624
18,400 50,637 17,558 31,556

Taxes
Net Income

$ 15674/yr. $ 44987/yr.

$ 33606/yr. $ 64,068/yr.




HIGHLY COMPENSATED
EMPLOYEES

Replacing the key employee category is
a new grouping called “highlty compen-
sated”. The new designation is used to
determine discrimination for plan years
beginning in 1989, except that it is effec-
tive 1/1/87 for 401(k) plans. A highly-
compensated employee is:
1. A 5% owner, or
2. Compensated in excess of $75,000, or
3. Compensated in excess of $50,000,
and is in top 20% of all employees, or
4. An officer with compensation greater
than $45,000.

$200,000 PAY LID

For plan years beginning after 12/31/88,
all highly-compensated employees’ pay is
limited to $200,000 for all qualified plan
purposes. This rule is not limited to top
heavy plans, but applies to all plans.

NO MORE 10 YEAR
INCOME AVERAGE

Lump sum distributions taken after
12/31/86 cannot use 10 year income
average. However, if you are at least age
50 before 1/1/86, you can elect the 10
year average rule, applying 1986 tax rates
to the distribution. Also, if you separated
from service during 1986 and receive a
lump sum distribution before March 16,
1987, you can elect to treat the lump sum
distribution as if it were received in 1986.

Lump sum distributions made after
12/31/86 can be taxed under a 5 year
averaging rule. This is a one time election
available only after age 59',.

VOLUNTARY
CONTRIBUTIONS

Non-deductible voluntary contributions
count 100% against the IRC Section 415
fimits. In addition, distributions are deemed
to be proportional between principal and
income. However, voluntary contributions
made through 12/31/86 will be taxed as
a distribution of capital first, until fully

|

recovered, provided the plan document
allowed distributions of principal from
voluntary accounts as of May 5, 1986.

PENALTY AND
EXCISE TAXES

Premature distributions (ones made before
the earlier of age 591 or the plan’s retire-
ment age) are subject to a 10% penalty
tax. In addition, reversions from plan termi-
nations occurring after 12/31/85 are sub-
ject 1o a 10% excise tax. Distributions in
excess of $150,000 per year or lump sums
in excess of $750,000 are subject to a
15% excise tax. Bui, there is a “grand-
father” available for existing benefit
accruals if they are worth at least
$562,000.

Death benefits are subject to a 15%
estate tax on the excess amounts. Contri-
butions to plans in excess of the stated
limits are subject to 10% penalty tax, un-
less withdrawn within stated periods of
time. Overstated plan liabilities resulting in
excessive tax deduction claims are sub-
ject to a penalty tax based on the table
listed below:

Amount of
Overstatement of
Plan Liabilities Amount of Penalty

150% 10 200% ..... 10% of underpayment
Over 200%

10250%........... 20% of underpayment
Over250%......... 30% of underpayment
ESOPS

Once again ESOPS get favored tax treat-
ment. An owner's estate may elect to sell
stock to an ESOP, and the estate may
deduct 50% of the sale proceeds from the
estate for estate tax purposes.

Information contained in this Newsletter
is of a general nature only. If legal ad-
vice or accounting service is needed,
the assistance of an attorney or
accountant should be sought.
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EXHIBIT

vo. 27, .z

PHILADELPHIA OFFICE
Two PENN CENTER PLazA
SuITE 1919
PHILADELPHIA, PA 19102
(215) 564-199!

WASHINGTON OFFICE

8201 CORPORATE DRIVE
SuITE 1250
LANDOVER, MD 20788
(202) a72-isl8

PLease RePLY To:

Towson

Mr. Richard Shofer

Catalina Enterprises, Inc.
5006 Liberty Heights Avenue
Baltimore, Maryland 21207

Personal & Confidential

Dear Dick:

You have asked us to render an opinion regarding various 1loan
transactions between yourself and Catalina Enterprises Pension
Plan, voluntary account.

We are basing this opinion on information which was supplied to
us by you and/or your advisors. We were advised that the
following is a schedule of non-deductible voluntary contributions

which you made to the Pension Plan for the years indicated:

We were further

1975 $26,700
1976 $ 6,500
1977 $11,200
1978 thru 1981 -0~
1982 $ 9,100
1983 $ 9,100
1984 $14,000
1985 & 1986 -0-
Total $76,600

advised that you borrowed $200,000 from the

voluntary account in 1984 and $80,000 from the voluntary account

in 1985.

Section 72(p)

the plan.

of the Internal Revenue Code provides that 1loans
from qualified retirement plans are treated as distributions from

It further provides an exception to the general rule

that if the amount of the loan is not greater than the lesser of

$50,000 or one-half of the vested accrued benefit,
not be treated as a distribution.

the loan will
This rule is applicable for




B'usl(j & GiamPetro. P.C.

Mr. Richard Shofer
April 30, 1987
Page -2-

loans made after August 13, 1982, but these loans are aggregated
with loans made on or before August 13, 1982. We are enclosing a
copy of the applicable section of the Internal Revenue Code. The
foregoing was the law in effect in 1984 and 1985, but has since
been changed as a result of the Tax Reform Act of 1986; however,

the changes are effective for transactions entered into after
December 31, 1986.

Loans in excess of non-taxable limits are not prohibited, merely
taxable and, hence, their taxability does not excuse 1lack of
repayment. All taxable plan loans are subject to tax as other
income. Repayment of taxable loan distributions establishes a
basis equivalent to the amounts repaid so that when a regular
plan distribution is made, these amounts will not be subject to
taxation again.

This law treats 1loans in excess of the above 1limits as
distributions, the tax treatment of which is dependent in part on
whether a participant's interest in the plan included non-
deductible employee contributions recoverable as non-taxable
distributions. The Senate explanation to the Bill which resulted
in this law provides that loans will be deemed made first from
non-deductible employee contributions to the extent available.
Hence, the loans in the amount of $280,000 would be non-taxable
to the extent of $76,600 and, hence, taxable to the extent that
the loans exceed your basis in the voluntary account.

In addition, it 1is our opinion that this taxable distribution
will result in non-deductible excise tax in the amount of 10% of
the distributions accrued prior to your attaining age 59 1/2.

Should you require any further information, please don't hesitate
to contact me.

Sincerely yours,
PRUSKY & GIAMPETRO, P.C.

vIM

'cholaﬁ J. Giampetro

NJG/laf
enclosure




MARYLAND NATIONAL BANK g

P O. Box 987
Baltimore, Maryland 21203

(301) 637-4227

October 11, 1988

Mr. Richard Shofer

Catalina Enterprises

t/a Crown Motors

5006 Liberty Heights Avenue
Baltimore, Maryland 21207

Dear Dick:

At this time Maryland National Bank has decided to turn down
your request for $100,000. This decision is based on the purpose
of the loan, the financial information we have at this time and the
amount we have out to other entities in which you are personally
liable,

We hope that you think of Maryland National Bank for any
future requests you might have and I look forward to working with
you and your other businesses. I am sorry we are unable to help

you at this time, however, I hope you understand the Bank's
decision.

Very truly yours,

—~e
Timothy M. Krause

Assistant Vice President”

TMK/km

PLAINTIFF'S
EXHIBIT Y

o 28 3




MARYLAND NATIONAL BANK

P.O. Box 987
Baltimore, Maryland 21203

(301) 637-4227

June 14, 1989';v“§*5“”“*’ﬁ"

Mr. Richard Shofer R
Catalina Enterprises, Inc. R
5000 Liberty Heights Avenue

Baltimore, Maryland 21207

Dear Dick:

Please be informed that this letter will serve as written
notice that the Bank will not cover overdrafts any longer on any
of the Catalina Enterprises, Inc.-Pension Trust, Catalina

Enterprises, Inc. T/A Crown Motors or Shofer related family of
accounts.

A11 checks presented to Maryland National Bank after June
19, 1989, which do not have available collected funds to cover
the presented check, will be returned for insufficient funds.
Please note that checks will be returned on June 20, 1989.

Very truly yours,

. Timothy M. Krause e
Assistant Vice President

TMK/ka

= PLAINTIFF'S
% EXHIBIT \
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PROFESSIONALS’ FEES AND BILLINGS
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interest rate 17.78% Expense Analysis - Shofer expenses Run Date 05/19/97 05:34 PM
of average balance .
Six month 88 89 90 91 92 93 94 95 96 97

ear Ended 06/30/87 06/30/88 06/30/89] 06/30/90] 06/30/91 06/30/92 06/30/93 06/30/94 06/30/95 06/30/96 06/30/97
Auch, Karl ’ 1,170.00 1,656.00 2,443.00 2,106.00 1,852.00 2,281.00 1,000.00
Blum Yumkas 2,000.00
Bornhorst, Thomas . 2,000.00
Giampetro, Nicholas 5,863.00 5,683.00 5,863.00 5,683.00 | 5,683.00 5,683.00 2,584.00 5,382.00 1,108.00 681.00 1,943.00
Grabush Newman 4,503.00 2,463.00 3,487.00 3,487.00 | 3,487.00
Hack, Stuart 1,435.00
Kabala, Edward 374.00 971.00 1,465.00 65.00
Martucci Associates 1,524.00 2,288.00 1,190.00 1,732.00 222.00
Miscellaneous 500.00 500.00 500.00 500.00 500.00 500.00 500.00 500.00 500.00 500.00 300.00
Schwait, Allen 1,476.00 215.00
Taylor, Douglas 2,000.00
Expenses for Year 12,301.00 9,020.00 | 12,821.00 [ 11,135.00 [ 12,316.00 8,054.00 7,116.00 12,276.00 4,650.00 7,194.00 3,465.00
Interest For Year 547.65 3,397.74 6,180.20 9,722.88 | 13,907.48 | 18,668.64 | 23,730.06 | 30,251.52 37,804.77 | 46,487.02 | 56,445.36
Total Expenses 12,301.00 | 21,321.00 | 34,142.00 | 45,277.00 | 57,593.00 | 65,647.00 | 72,763.00 | 85,039.00 | 89,689.00 96,883.00 | 100,348.00
Total Interest 547.65 3,945.39 | 10,125.59 | 19,848.46 | 33,755.94 | 52,424.58 | 76,154.64 | 106,406.17 | 144,210.93 | 190,697.93 | 247,143.24

i




PROFESSIONAL AND OTHER EXPENSES RELATED TO DETERMINING AND
PCORRECTING “HACK CAUSED” PROHIBITED TRANSACTIONS & TAX LIABILITIES
FOR PERIODS FROM NOVEMBER 1986 THROUGH JUNE 1997.

1. Karl Auch - 10% of fees paid to R.S.’s internal accountant relate to providing various
services and relevant to “Hack caused” income tax issues & undoing prohibited transactions.

2. Blum Yumkas - In 1989 Blum Yumkas negotiated an agreement with Grabush Newman so
that they would continue working for Shofer in areas vital to undoing prohibited transactions
and resume earnest assistance in resolving Hack related income tax issues. This is a
conservative estimate of related cost to Richard Shofer for that agreement only.

3. T. Bornhorst. In 1984 and 1985 Mr. Bornhorst represented RS directly with both the Labor
Dept. and the IRS. He initiated a “defusing” of an overheating situation with the IRS by
going to Wash D.C. by himself and discussing the Hack issue with the Labor Dept.. During
1994 and 1995 he participated in numerous meetings with both the IRS and Labor Dept
This is a conservitave estimate of compensation to Mr. Bornhorst related to this matter.

4 N. Giampetro- Charges by Mr. Giampetro that he himself assigned to “Hack caused” issues.
Later, in the years 1993- to April 1997 these expenses are conservitavely estimated and
primarily involved meetings, negotiations, and preparation of agreements in untangling “Hack

caused” issues with the IRS and Labor Dept.

5. Grabush Newman- Includes Grabush’s own estimated costs as well as a one third fraction of
IRS audit expenses paid to Grabush and stemming from “Hack advice”.

6. Stuart Hack charges for “loan advice” and “research”.

7. Edward Kabala 20% of Mr. Kabala’s total billing. This is a conservative estimated amount for
the portion of his services related to providing information to Blum Yumkas on the legal and
tax aspects of undoing prohibited transactions and excludes the far greater portion of costs
related to Mr. Kabala’s use by Blum Yumkas as an expert witness.

8. Martucci & Associates - 15% of total fees paid to this accounting firm (successors to Grabush
Newman) is a conservitave estimate assumed related to “Hack caused” tax issues and undoing
prohibited transactions. This estimate is a proportionally small fraction compared with
documentedcharges by Richard Shofer’s former accountants, Grabush Newman.

9. Miscellaneous - Very conservative annual estimates of expenses related to undoing prohibited
transactions and Hack related income tax matters. Copying costs $100, heavy postage $100,
parking fees $100, telephone expense (including long distance) $100, transportation including
gasoline $100. Total per year = $500.00.

10.Allen Schwait - 60% of billings relate directly to his assistance in representing me in the
subject matter “Hack caused” income tax issue limited to income tax on interest not paid
timely.

11 Douglas Taylor - In the last half of 1996 Mr Taylor negotiated directly with the IRS to stop
seizure proceedings on RS property. Additionally he provided services related to acquiring
a loan in order to prevent the sale of already seized property.




WhILED TO PFC - 1olfeh
.. 5500-C Return/Report of Employee Benefit Plan OMB No. 12100016

Departrent of the Treasury (With fewer than 100 participants) ‘ﬂ @ 8 4
Internal Revenue Service
e o This form is required to be filed under sections 104 and 4065 of the Employee

Pension and Wellare Beneli Programs Retirement income Security Act of 1974 and sections 6057(b) and 6058(a) of This Form is Open

Pension Benat_auaranty Corporation the Internai Revenue Code, referred to as the Code. to Public Inspection
For the calendar plan year 1984 or fiscal pian year beginning i // , 1984, and ending 1.7/23)/ .19 8§/
Type or prlnt in ink all entries on the form, schedules, and attachments. if an item does not apply, enter “N/A."” File the orlglnals

1
This réturn/reportis: (i) the return/report filed for the plan's first plan year; (ii) D an amended return/report; or
(iii) the final return/report filed for the plan.
» Caution: A penalty of $25 a day for the late or incomplete filing of this return/report will be assessed unless reasonable cause is established.
» Welfare benefit plans required to file this form do not complete items 7(b), 12, and 24 through 30.
Certain welfare benefit plans are not required to file this form—see instructions.

» Keogh (HR 10) plans must check the box in item S(a){iii).
>

Check here » and do NOT complete items 6(c)(iv), 8(b) and (d); 9(c), 12, 13, 17, 18, 20, 21, 22, 23, 27, and 30 if this return/report
1s for a pension benefit plan that covers only an individual who wholly owns a trade or business, whether incorporated or unincorporated.
» If you have been granted an extension of time to file this form, you must attach a copy of the approved extension to this form.

Use 1 g) Name of plan sponsor (employer, if for a single employer plan) 1 (b) Employeridentification number
IR - S ; ) /
ws | dn)ina zrﬂfefﬂ[‘/ AN 4 5208209495
Other- Address (number and street) 1 (c) Telephone number of sponsor
wse LS00 L ber iy Hf&@h*ﬁ HAuenae. (300 1oty - 2357
print C|ty of town, State and ZIP code’ 1 (d) If plan year changed since last
ortype. | - : - . 1 return/report, check here B
""J })){L.// j210 L /)/)/)/‘(//a/?f[ R IRIOY, L
2 (a) Name of plan administrator (if same as plan sponsc/r enter '‘Same’’) 1 (e) Businesscode number
Sprne.
Address (number and street) 2 (b) Administrator's employer identification no.
City or town, State and ZIP code 2 (c) Telephone number of administrator
( ) .
3 Is the name, address and identification number of plan sponsor and/or plan administrator the same as they appeared on the last return/report filed for this
plan? ﬁ Yes D No. if “No," enter the information from the last return/report in (a) and/or (b).
(a) Sponsor P ... ]_\Z/ G SO EIN s
(b) Administrator » ..., VI N A EIN e
(c) !f(a)indicates a change in the sponsor’s name and EIN, is this a change in sponsorship only? (See specific instructions for definition of sponsorship.)
Yes No
4 Check box to indicate the type of plan entity (check only one box): (c) D Multiemployer plan
(a) i % Single-employer plan (d) D Muttiple-employer-collectively-bargained plan
(b) | Plan of controlled group of corporations or common controi empioyers (e) D Multiple-employer plan (other)
5 (a)()) Name oLpJan > () i Q,[L S O =a f&!—pf_/,jf o) _,f GCw . 5 (b) Effectlve 9ate of plan
J)?IC)O.._.p/;_L[’J __________________________________________ 1 2,28] 77
(i) Lt Check if game of plan changed since the last return/report. 5 (c) Enterthree- d\gn e /
(i) [ ] Check this box if this is a Keogh (HR10) plan. plan number > | DD
6 Check at least one utern in(a) or (b) and applicable items in (c): (a) Welfare benefit plan (Plan numbers 501 through 999):
() D Health msuranCe . (i) J Life insurance (iii) Supplemental unemployment

(iv) D Other (SPECHY) P e e e e e
(b) Pension benefit plan (Plan numbers 001 through 500): (i) Defined benefit plan—(indicate type of defined benefit plan below):

- (A) m Fixed ben’e'fit (B) D Unit benefit (C) D Fiat benefit (D) D Other (specity) » ____ ...

(ii) Defined contribution plan—(Indicate type of defined contribution plan below). T
(A) D Profit-sharing (B) D Stock bonus ©) D Target benefit (D) [:] Other money purchase
(E) Other (SPECITY) P e

(i) Defined benefit plan with ber.efits based partly on balance of separate account of participant (Code section 414(k))

(iv) D Annuity arrangement of a certain exempt organization (Code section 403(b)(1))

(v) Custodial account for regulated investment company stock (Code sectian 403(b)(7))

) Pension plan utilizing individual retirement accounts or annuities (described in Code section 408) as the sole funding vehicie for

— providing benefits
(vit) __| Other (specily) »

Under penalties of perjury and other penalties set forth in the instructions, | declare that { have examined this return/report, including accompanying schedules and
statements, and to the best of my knowledge and belief it is true, correct, and compiete.

Date B Signature of nlan administrator  »

PLAINTIFF'S

For Paperwork Reduction Act Notice, see page 1 of the Instructions.

Form 5500-C (1984)
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Form 5500-C (1984)

6

(c) Other plan features: ) D Thrift-savings (ii) D Participant-directed account plan
(iii) D Pension plan maintained outside the tUnited States (see instructions) (iv) D Master trust (see instructions) »

(d) Singie employer pians enter the tax year end of the employer in which this pian year ends » Month. /Q, Day. 3/ Year.. 83/ Yes | No
(e) s this a pension plan of an atfiliated service group? . . e e e e e e e e e X
(f) Does this plan contain a cash or deferred arrangement described in Code sectlon 401(k)7

(a) Total participants (i) Beginning of planyear » _________. 10 ______ (i) Endofplanyear » ______. g ............. //
(b) (i)  Was any pension benefit plan participant(s) separated from service with a deferred vested benefit for which a Schedule SSA
(Form 5500) is required to be attached? P
(i)  1f""Yes,” enter the number of separated pammpants requlred to be reported T ,\//)5}

Plan amendment information (welfare plans do NOT complete (b)(ii)): %
(a) Were any plan amendments to this plan adopted since the end of the plan year covered by the last return/report Form 5500,
5500-C or 5500-K which was filed for this plan (or during this plan year if this is the initial return/report)? . .o
(b) If “Yes,” (i) And if any amendments have resulted in a change in the information contained in a‘summary plan description or
previously furnished summary description of modifications: /4
(A) Have summary descriptions of the changes been sent to participants? . . . . . . . . . . . . . . yvillsa
(B) Have summary descriptions of the changes been filedwithDOL? . . . . . . . . . . . . . . . . nf /14
(i) Does any such amendment result in the reduction of the accrued benefit of any participant under the plan? . .
(c) Enter the date the most recent amendmentwasadopted , . . . . . P Month ________. Day /_\/ /J Year
(d) (1) Has a summary plan description been fited with DOL for this plan? . ..

(i) i (iyis "Yes," what was the employer identification number and lan number used to ldentlfy |t7
Employer identification number » Q O820 ‘f Plan number » OO0 I

Plan termination information: /

<8

(a) Was this plan terminated during this plan year or any prior plan year? If “Yes,” enter year »

Y

(b) If ‘Yes," were ali trust assets either distributed to participants or beneficiaries, transferred to another plan or brought under the

control of PBGC? . . | | W/ﬁ

(c) tf{a)is "Yes,' andthe planis covered by PBGC is the plan contmumg to hle a PBGC Form 1 and pay premiums untll the end of the :
_plan year in which assets are distributed or brought under the control of PBGC? . . . T P2 &

10«

(@) Was this plan merged or consolidated into another plan, or were assets or liabilities transferred to another plan since the end of the

plan year covered by the last return/report Form 5500, 5500-C or 5500-K which was filed for this plan (or during this plan year if z /
this is the initial return/report)? .

X

If ‘Yes,"" identify the other plan(s): (c) Employer identification number(s) (d) Plan number(s)

(b) Name of plan(s) »_____._.._._..... NP e AR i AL

(e) Has Form 5310 been filed? .. 71T e A [ves [] No

11

Indicate fundmg arrangement:

(a) erus: ‘L] Fullyinsured  (¢) L] combination (d) L] other (specify) »
(e) 7if (b) or (c) is checked, enter the number of Schedules A (Form 5500) which are attached

(a) Isthe plan cpvered under the Pension Benefit Guaranty Corporation termination insurance program? . D Yes ENO [:] Not determined
(b) If(a)is ' 'Yes," or‘ ‘Not determined,” enter the employer identification number and the plan number used to identify it.
Employer identification number > 7 Plan number » rJ /,é}»
1

13

Complete both (a) and (b): A
(a) Isthe plan insured by a fidelitybond? . . . . J O  GE  FOw ‘f”l"ge‘b
(i) ' ''Yes," enter name of surety company »
(ii) Amount of bond coverage »

(b) Was any loss discovered since the fast return/report Form 5500, 5500-C or 5500-K was filed for this plan (or dunng this plan year
if this is the initial return/report) ? ..

14

(a) If this is a defined benefit plan, is it subject to the minimum fundmg standards for this plan year? Ce e e e e
7/ v,
If “Yes," attach Schedule B (Form 5500). 7 7 T

(b) If this is a defined contribution plan, i.e., money purchase or target benefit, is it subject to the minimum funding standards (if a
waiver was granted, see instructions)?

If “Yes,” complete (i), (i) and (iii) below: // 7//
(/) Amount of employer contribution required for the planyear. . . . . . . . . . . $ /ﬁlj 9&% /W
$

(ii) Amount of contribution paid by the employer for the plan year . L. Yod . /-
Enter date of last payment by employer ® Month ___ 7 ____ Day _/3... _Year _______ 7

(iii) \f (i) is greater than (ii) subtract (ii) from (i) and enter the funding deficiency here. Otherwise
enter zero. (If you have a funding deficiency, fileForm5330.) . . . . . . . . . . |§ -0 -




.

Form 5500-C (1984) Page 3

15

Pian assets and liabilities at the beginning and end of the current pian year (list all assets and liabilities at current value). A fully insured
welfare plan or a pension plan with no trust and which is funded entirely by aliocated insurance contracts which fully guarantee the amount
of benefit payments should check the box and not complete the rest of this item . . . . . e N

Note:

Include all plan assets and liabilities of a trust or separately maintained fund. If more than one trust/fund, report on a combined basis. Include all
insurance values except for the value of that portion of an allocated insurance contract which fully guarantees the amount of benefit payments.
Round off amounts to nearest dollar. If you have no assets to report enter *-0-'" on line 15(f).

Assets a. Beginningoijear b. End of year

(3) Cash— (i) Interest bearing.

e e e e e e e e e e e e e e e e e . 4 /i
(i) Non-interestbearing . . . . . . . . . . . . e /) 774, 24 /23N 4E
2

(i) Total cash . . . . . . . e e e [l L 24,
(b) Receivables. G4 '
{c) Investments— h

(i)  Government securities

(i) Pooled funds/mutualfunds. . . . . . . . . . . oL 00 o0 12 o 7

(iii) Corporate (debt and equity instruments). . . . . . . . . . . . . . . . . . /,émfj ¥ /27, /ZX

(iv) Value of interest in master trust s e e e e e e e e e e §

(v)  Real estate and mortgages . e e e e e e e e e e e e ) ;

() OtRer. . L7 | ST

(vii) Totalinvestments . . . . . . . . . . . . . . L . .00 4 ! ’ 11[1/1 ’
(d) Building and other depreciable property used in plan operation . . . . . . . . . . . . //ZMM J}{mlm
(e) Unallocated insurance contracts .

() Otherassets . . . . o 4/7,1(’,2,4 -
A W 7 2 7 ]

(g) Total assets (add (a)(iii); (b); (c)(vii); (d); (e) and (f))
Liabilities and Net Assets

(h) Payables . . . . . . . . L oo e e e e e /Z/ﬂ J‘?q 2 A
(i) Acquisitionindebtedness . . . . . . . ..o 00 L0 b/¢ﬁ7jl ‘/j 77 ZZﬁﬁ/
() Otherliabilities . . . . . . . . . 0 0L L o 0oL /Mj4//77 _l/;jﬂf‘/
(k) Total liabilities (add (M) through () -+« .« « . o e LT8G 97 44 Y

16"

() Netassets(subtract(K)from (). . . . . . . . . . . . ... ,/Uz/jﬂ/[,/ﬂ 1 207 14K 14
4 7 [

Plan income, expenses and changes in rtet assets during the plan year. Include all income and expenses of a trust(s) or separately maintained fund(s),
including any payments made for allocated insurance contracts. Round off amounts to nearest dollar.

(a) Contributions received or receivable in cash from: a. Amount b. Total
(i) Employer(s) (including contributions on behalf of seif-employed individuals) . . . . . . f /
(if) Employees /4

(iii) Others . .
‘(b) Noncash contributions . T
(¢) Earnings from investments (interest, dividends, rents, royalties).
(d) Net rea!izedgain(loss) on sale or exchange of 3ssets
{e) Other intome (specify) P /]/Jé//b//) NETE
(f) Total income (add (a) through (e)) Lo
(g) Distributi&n i)f'ben}fits anq payments to provide benefits:

DEMED.

(i) Directlyto participants or their beneficiaries. . . . . . . . . . . . . . . . . /
(ri) Toinsurance carrier or similar organization for provision of benefits (including prepaid medical /
plans) | L s e e //A
(i) Toother organizations or individuals providing welfare benefits. . . . . . . . . . . /49,4
(h) Interestexpense . . . . . . . . . . L L e e e e e f /
{1) Administrative expenses (salaries, fees, commissions, insurance premiums).

O Otner exvenses specity) . f16, £i7pr05es, T, L13e. CPRIES...............
(k) Total expenses (add (g) through()) . . . . . . . . Lol e e
(1) Netincome (subtract (k) from (f))

(m) Changes in net assets: (i) Unrealized appreciation (depreciation) ofassets . . . . . . . . /% ] ////////////////
(i) Netinvestment gain (or loss) from all master trust investmentaccounts . . . . . . . . %
T2, 004, 0()

(i) Other changes (specify) p» ,
(n) Netincrease (decrease) in net assets for the year (add (1) and (m)) . 1" ),

(0) Net assets at beginning of year (line 15(k), columna) . . . . . .
(p) Net assets at end of year (add (n) and (o)) (equals line 15(k), column b}
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17 As of the end of the plan year:
(a) What percentage of plan assets are loaned to a party-in-interest? .

Page 4

{b) What percentage of plan assets are invested in securities issued by a party-in- lnterest7

(c) What percentage of plan assets are invested in real estate which is leased by a party-in-interest? .

18 Since the end of the plan year covered by the last return/report Form 5500, 5500-C or 5500-K which was filed for this plan (or during
this plan year if this is the initial return/report):

(a) Has there been a termination in the appointment of any trustee, accountant, insurance carrier, enrolied actuary, administrator,
investment manager or custodian?

If "'Yes," expiain and include the name, posmon address and telephone number of the person whose appomtment has been
terminated ®» . /\/[ﬁ’

(b) Has the plan used the services of a contract administrator?

lf “Yes,” enter t?e contract administrator’s name and employer identification number (see instruttions)»

The.. . Ha k. Canmp A S —o7d 7YY I

{c) Indicate the amount of the plan’s administrative expenséds for
(i) Precedingyear » $ _________ . O __________ ,

(d) Have any insurance policies or annuities been replaced? .

(&) Was the plan funded with: (i) D Individual policies or annumes

(i} Second precedingyear » % ___gD

(i) [ ] Group policies or annuities (i) [ ] Both

19 Since the end of the plan year covered by the last return/report Form 5500, 5500-C or 5500-K which was filed for this plan (or during
this plan year if this is the initial return/report).

(a) Other than transactions described in the exceptions outlined in the instructions, were there any transactions, directly or
» indirectly, between the plan and a party-in-interest?
If "Yes," see specific instructions.
{b) Has the plan granted an extension on any loan for which, before the granting of an extension, it has not received all the principat
and interest payments due under the terms of the loan?

(c) Has the plan granted an extension of time or renewal for the payment of any obligation owed to it which amounts to more than
10% of the plan assets? L

20 As of the end of any plan year since the end of the plan year covered by the last return/report, Form 5500, 5500-C or 5500-K which

was filed for this plan (or as of the end of this plan year if this is the initial return/report):

(a) Did the plan have investments of the type reportable under item 15(c)(vii) or (ix) which in the aggregate in either category
exceeded 15% of plan assets? .

(b) Did the plan have loans outstanding or investments in a single enterprise (other than the Unrted States Government) whrch
exceeded 15% of plan assets?. L. Lo

21 During the plan year covered by this return:

(3) Did the plan acquire any qualifying employer security or qualifying employer real property, when immediately after such
acquisition the aggregate fair market vaiue of employer securities and employer real property held by the plan exceeded 10% of
thefait'marbet value of the plan assets?

{b) . Did the'plan acquire any qualifying employer security or qualifying employer real property, when immediately after such acquisi-
tion the aggregate fair market value of employer securities and employer real property held by the plan exceeded 10% of the
fair marketvaiue qf the plan assets? - - e

{¢) Has any plan fiduciary had either a financial interest worth more than $1 000 in any party provrdmg services to the plan or
received anything of value from any party providing services to the plan?

(d) Has any employer owed the plan contributions which were more than three months past due under the terms of the plan?

(e) Were any loans by the plan or fixed income obligations due the plan in default as of the close of the plan year, or classified as
~ uncoliectable?
(Y Wereanyleasesto whrch the plan was a party in defauit or classmed as uncollectable’

22 Whois the plan’s designated agent for legal process? P> mf‘ ﬁ r ]JC{ [\d <})Q }@r"

23 Give the name and address of each frducrar cluding trustees) to the plan P .
y7& /‘&ZL

.......... - .. g SO e
/Ojéo:/’& ao.@-.-ﬁi--z‘fft_f RS, et

500 Liberh/ e Vﬁm[é; -----------------------

24 s this plan an adoption of any df the plan§-t{elow7 (If "'Yes," check appropriate box and enter IRS serral number)

DMaster/prototype (b)D Field prototype, (c) D Pattern, (d) DModelplan or (e) [:] Bondpurchaseplan7
Enter the four or eight-digit IRS serial number (see instructions) . . . . . > Ajféq

25 (a) Isthis plan integrated with social security? . . .
(b) Isitintended that this plan qualify under Code section 40l(a) or 4057 .
(c) If(b)is"'Yes, have you received a determination letter from the IRS for this pian?

(d) Does the employer/sponsor listed in item 1(a) of this form maintain other qualified pension benefit plans?
If ""Yes,' list the number of plans including this plan P

¥

L/
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Form 5500-C (1984)

26 information about employees of employer at end of the plan year. (a) Does the plan satisfy the percentage tests of Code section
410(b)(1)(A)? If "No,"” complete only (b) below and see Specific Instructions .

No

. |

(b) Total number of employees

(¢) Number of employees excluded under the plan because of: (i) Minimum age or years of service .

(i) Employees on whose behalf retirement benefits were the subject of collective bargaining ,

(iii)  Nonresident aliens who receive no earned income from United States sources .

(iv) Total excluded (add (i), (ii) and (ii1)) .

(d) Total number of employees not excluded (subtract (c)(iv) from (b))

(e) Employees ineligible (specify reason) »

(f)  Employees eligibie to participate (subtract (e) from (d))

®) Employees eligible but not participating

(h) Employees participating (subtract (g) from (f))

~onp NP [P

27 Vesting (check only one box to indicate the vesting provisions of the pian)
(@) Fulland immediate vesting, or full vesting within 3 years . o
(b) Novestinginyears 1 through 9, and full vesting after the 10th year of service .

(c) For each year of employment, beginning with the 4th year, vesting equal to 40% after 4 years of service, 5% addmonal for the
next 2 years, and 10% additional for each of the next 5 years

(d) 100% vesting within 5 years after contributions are made (class year plan only)
(e) Other vesting

H§

i

28 (a) Did the employerreceive plan assets (inctuding a return of contributions) since the last return/report Form 5500, 5500-C or Yes | No
5500-K which was filed for this plan (or during this plan year if this is the initial return/report)? . ,><
(b) If this is a defined benefit plan which provides for annual, automatic increases in the maximum dollar limitations under Code
section 415, does the plan provide that any such increase is effective no earlier than the calendar year for which IRS determines
that increase under Code section 415(d)? . n/ fq
(c) s this a plan with Employee Stock QOwnership (ESOP) features7 . .. e e e s e X
(i) If''Yes,” was a current appraisal of the value of the stock made |mmed|ately before any contribution of stock or purchase of )
the stock by the trust for the plan year covered by this return/report? /| A}
(i) M (i)is “Yes,' was the appraisal made by an unrelated third party? A/ /,q
29 Have any individuals performed services as a leased employee for this employer or for any other employer who is aggregated with
this employer under section 414(b), (c), or (m)?

If “Yes,” see instructions for completing item 26.

30 (a) Isthis plan a top heavy plan within the meaning of Code section 416 for this plan year?
(b)y if(a)is "'Yes," complete (i), (ii) and (iii) below:
(1) Has the plan complied with the vesting requirements of Code section 416(b)? .

(i) Has the plan complied with the minimum benefit requirements of Code section 416(c)? .
(i) Has the plan complied with the limitation on compensation of Code section 416(d)?

<

2

M If additional space is required for any item, attach additional sheets the same size as this form.
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SCHEDULE P
(Form 5500)

Department of the Treasury
Internal Revenue Service

Annual Return of Fiduclary

of Employee Benefit Trust
P File as an attachment to Form 5500, 5500-C, or 5500-R.

OMB No. 1210-0016

1984

For trust calendar year 1984 or fiscal year beginning

e

/ﬂ/&/ 98y

. 1984, and ending

1 (a) Name of trustee or custodian

. KQF//)Q.DL{ ()/Afhref’

(b) Address (number and street)

5oLy [ berty  Heiahks

AlVenue

Please type or print

(c) City or town, State and ZIP code

C)?/r)\;l

La jI/’z danl ¢ - /}/}] 04\)///1/7&(

2 Name of trust

(/& YL’L/I/ML ENte rpr 1504, _Ll

. Pensian Flan

3 Name of plan if different from name of trust

( §/UY?Q/

4 Have you furnished the participating employee benefit plan(s) with the trust financial information required to be

reported by the plan(s) on their Forms 5500, or 5500-C? .

Yes D No

5 Enter the plan sponsor’s employer identification number as shown on the form to which

this schedule is attached

l 52 1 0AANYYS

Under penaities of perjury | declare that | have examined thls schedule. and to the best of my knowledge and behef it1s true, correct, and complete.

Date P 4

solief v

Signature of fiduciary P> .//’ ﬂ,k:a/\’} AM

Instructions
(Section references are to the Internal Revenue Code .)

A. Purpose of Form

You may use this schedule to satisfy the requirements
under section 6033(a) for an annual information return
from every section 401(a) organization exempt from tax
under sectlon 501(a)

The tiling of this form will also start the running of the
statute of limitations under section 6501(a) for any trust
described in settnpn 401(a) thCh is exempt from tax under
section501(a).

B. Who May File

(1) Every trustee of a trust described in section 401(a)
which was created as part of an employee benefit plan.

(2) Every custodian of a custodial account described in
section 401(f).

C. How to File

File Schedule P (Form 5500) for the trust year ending
with or within any participating plan’s plan year as an
attachment to the Form 5500, 5500-C, or 5500-R filed by
the plan for that plan year.

Schedule P (Form 5500) may be filed only as an
attachment to a Form 5500, 5500-C, or 5500-R. A
separately hied Schedule P (Form 5500) wili not be
accepted

if the trust or custodial acJount is used by more than one
plan, file only one Schedule P (Form 5500). It must be filed
as an attachment to one of the participating plan’s
returns/reports. If a plan uses more than one trust or
custodial account for its funds, file one Schedule P (Form
5500) for each trust or custodial account.

D. Signature

The fiduciary (trustee or custodian) must sign this
schedule. If there is more than one fiduciary, one of them,
authorized by the others, may sign.

E. Other Returns and
Forms that May be Required

(1) Form 990-T.—For trusts described in section
401(a), a tax is imposed on income derived from business
that is unrelated to the purpose for which the trust received
a tax exemption. Report such income and tax on Form
990-T, Exempt Organization Business Income Tax Return.
(See sections 511 through 514 and related regulations.)

(2) Forms W-2P and 1099-R.—If you made payments
or distributions to individual beneficiaries of a plan, report
these payments on Forms W-2P or 1099-R. (See sections
6041 and 6047 and related regulations.)

(3) Forms 941 or 941E.—If you made payments of
distributions to individua! beneficiaries of a plan, you are
required to withhold income tax from those payments,
unless the payee elects not to have the tax withheld. Report
this withholding on Form 941 or 941E. (See Forms 941 or
94 1E and Circular E, Publication 15.)

For the Paperwork Reduction Act Notice, see page 1 of the Form 5500 instructions.

Schedule P (Form 5500) 1984




form JUV0 APpIICanuIi 10T EA

tiev. October 1982) H : ’
S ot e Trssry | to File Certain Employee Plan Returns File With IRS Only
- lnternal Revenue Service P For Paperwork Reduction Act Notice, ses Instructions on back
#ie in DUPLI- | Name of taxpayer or plan sponsor (ses instructions) Check applicable box snd enter number (see
C::‘[‘:y. ::: Catglina Ente.rnriqpq, Inc spectfic Instructions)
filing the Address (Number and street) [® Employer identification number
return. 5006 Liberty Heights Avenue 2. =
— > 527 0820445 oo on
Instructions City or town, State, and ZIP code O Socla! security number
2end 3 [Baltimore, MD 21207 »
1 | request an extension of time until (see specific instruction 1) )10/15,[85 _______ (check appropriate block(s)):

(2) [J To file Form 5500, Annual Return/Report of Employee Benefit Plan (with related schedules).

M) @ Yo file Form 5500—C, Return/Report of Employee Benefit Plan (with related schedules).

{c) [ To file Form 5500—-K, Return/Report of Employee Pension Benefit Plan (with related schedules).

(d) [ To file Form 5500-G, Annual Return/Report of Employee Benefit Plan.

(e} [ To file Form 5500-R, Registration Statement of Employee Benefit Plan (with related schedules).

(N [J To file Form 5330, Return of Inktial Excise Taxes Related to Pension and Profit-sharing Plans for tax year beginning

PP e —————————— oo e e emenan ONA ONAING B et eeen e an s senanen s emaan
(g) if you checked (f) above, 8i¢ you electing to be taxed under ERISA section 2003(c)(1)(B)?. . . . . . . [J Yes [] No
2 Complete the foliowing for the plan covered by this application (see general instruction 2): Pisn Plan year ending
Plan name naumbaer Month Dsy Year
CATALINA ENTERPRISES, INC. PENSION PLAN 001 12 31 84
3 (a) Has an extension of time to file the designated return(s) been previously granted for this taxyear?. . . . [] Yes [] No
(b) if “Yes,” show the date(s) to which the extensionwasgranted . . . . . . . P n/a

...................................................................................................................................

4 Attach a detailed statement of why you need the extension (see specific instruction 4). py EASE SEE ATT ACHED

8 If the extension is for Form 5330, enter the amount of tax estimated to be due on Form 5330. Pay this amount with
this application . . . . D PO,

Csution: Interest on late payment of tax accrues at the rate established under section 6621 of the Internal Revenue Code from the
reguisr due date of the return until paid. (For the penalty for late payment of tax, see specific instruction 5.)

Un'dor penatties of perjury, 1 declare that to the best of my knowledge and belief the statements made on this form are true, correct,

and complete -/; that | am authorized to prepars this spplication
Signature » - / /% Date > ( /3 /Xr/

Note: The person who signs this form may be an enpp! yer or plan administrator filing Form 5500 55 , 5500-K, 5500-G, 5500
R or 5330; a disqualified person filing Form . an attorney or certified public sccountant qunmaod to practice before the
IRS; a person enrolled to practice before the IRS; or a person holding a power of attorney.

Notice to Applicant.—THE INTERNAL REVENUE SERVICE WILL INDICATE BELOW WHETHER THE
EXTENSION 1S GRANTED OR DENIED AND WILL RETURN THE ORIGINAL OF THE APPLICATION

[Q/‘(ha appllcation I1$ approvedto P /ﬂ /5.:{{ ______________________________ (You MUST attach a copy of thll form

to each return you file for which an extension is granted.) R.’H? Q E;g, A o

[0 The application IS NOT approved (You MUST sttach a copy of this form to each return you file Yo gr r!bd fs"tranhd )
However, In view of ybur reasqns stated in the application, a 10-day grace period is granted from the date shown bolow or due
date of the return, whichever is later. This 10-day grace period constitutes a vulid extension of tlmc for pumg elections

otherwise required to be made on timely filed returns.
[J The spplication IS NOT npprovod.',

After consideration of the ressons stated in your applicatiofly we have determined the extension is not w@snted. (The 10-day

grace period is not granted.) Psc PH“A' PA‘
] The application cannot be considered, since you filed it after the due date of the return. W i
] Other p A . ’
J.e ,
a&/ P e s ‘/ P
P &L ) )7 - /ijz/a
= w _RTCT “IVED
{Deate) —
L ~Ar
MG DD
TE STUL o s
363-479-2




INCOME

& EAPENSE

COTRLING DENSION

12-3i-84 e

T

kS

TRUST

N T R -
+
(R 3
B2y ‘E-" : P R —
n Rt imvlﬁli, Dartjbizant decured Note
See ’c ant rest, Dr‘:cxpawt Loan oy
TR IKCHE - .
" Trlerest Ixpemss: R g
15t Kige L 8,954.51 7,457.62 .
.. DR pige b Secured toab | 61,8:1 %, 74 i e e A
= £
£ T ,579.2* TR Faceral Taxes’ 3, ooo.oo ,;‘ '
UL - ""aa,e in vaiee | 576,224.48  B55,821.48 Wisce:lanecus Expanses 59,43 - -
L2ss Forovgiajes .,earecxanon tao,m.eaz (68,067 31 . __ _Vested Interest Faic i Vq_.m- R
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L THE STUA " ™ HACK COMPANY

Consullanls & Acluarnes

4623 Falls Road

Balimore, Maryland 21208

(301) 366-8700

Washington, D.C. 470-7435 Writer's Direct Dial No.

AT December 16, 1986

PERSONAL AND CONFIDENTIAL

Mr. Alan Marvel

Graybush, lewman & Company
Suite 350

Village of Cross Keys
Baltimore, MD 21210

~e..

<. Re: Catalina'Eﬁterprises -- Loans from 661u5€ary lccouhtsq

Dear'Mr. Marvel:

o a L Enclosed please find a memorandum and supportlng 1nformat10n
: regarding the loan from the above llsted plan.

_' . Should you have any questions, please contact me.
Sincerely yours,

.{’7@&:49/

Judith E. Reed Esquire

3

JER/cps  / o - :
Enclosurqé '

expisit G




TO: . Alan Marvel
FROM: Judith E. Reed
DATE: Decenmber 16, 1986

RE:

We do not have exact information regarding the dates Richard Shofer ©

borrowed money from his voluntary accounts. Revenue Ruling 82—202ﬂ_-“"

(attached) provides that loans made on or before August 13, 1982, .

will not be considered distributions. under. ‘section T72(p)-: of the’ Code.¢m_n

However, all outstanding loans, regardless’ "of whether or not they

were made befoie August 13, 1982, are taken into account for purposes.. o

of determining whether the dollar or percentage limit of section
72(p) is exceeded. Revenue Ruling 82-22.

Out best information indicates that Richard Shofer had a $200,000

loan from his voluntary account on August 13, 1982, and has since,
borrowed an additional $80,000. However, Alan Marvel stated that
Shofer had a $205,000 loan before August 13, 1982 and a:$75,000 loan

in 1985. As a result, the entire $80,000 or $75,000 is conSLdered to - )

be a distribution since $200,000 is above the $50,000 llmlt

Revenue Ruling 82-22 provides that any distribution as a result:_oi‘_a',T~
loan will be taxed only to the extent it exceeds. the participant's _i
investments in the contract. Section 1.72-11(d) of the regulations': -
states that any amount received shall be included in gross income to
the extent that, when added to amounts previously received under the
contract, and whlch were excludable from gross income of the" -

recipient under the law applicable at the time of receipt, exceeds:

the aggregate of premiums or the consideration paid,

An argument can be made that since the loan of $200,000 was not.a
distribution under the law applicable at the time of the loan, it is'’.
not considered as an amount received for purposes of determinihg the .
amount of investment excluded under section 1.72-11(d) of the ' ’
regulations.

Richard Shofer's deposits to his voluntary account through 1§85'tota1{
$76,000 according to our records. As a result, only $3,400, or none’?
at all, would constitute taxable income. e

L,
PR




C

Memorandum: Alan Marvel
December 16, 1986

Page Two

YEAR. - CUMULATIVE DEPOSITS

,ACCOUNT BALANCE

12/31/75 - 'g‘gg;$26,7oozoo,
12/31/76. 7 -7 33,200.00
12/31/11 ..t .. L n00.00:
12/31/18 SR 0.00"
12/31/79 - : 7 0.00
12/31/80 . . 0
12/31/81 ... . 53,500.00°
12/31/82 0 o L 62,600.00
12/31/83 ~ ((16,600.00
12/31/84 R 0.
12/31/85 R 0.00

It thus appears that as of 12/31/85 'Richérd Shofer did not have R
How could he

$200,000 in his voluntary account.

borrow $200,000 (or $205,000) from his voluntary account?

In addition, if Richard Shofer has borrowed a total of $208,000, he
has exceeded the balance in his voluntary account by $25,281. 97.

according to our records.

It should be noted that our records may not be accurate because the

.00

He had $157,175.46.

-’ "-H'A v

119,

e

information supplied to us has not always been consistent.

regulations.

- 26 700 00{
7 3w, 25 L
1_'62,235.523
T 38,514,640
24,162.85".
©107,502.00
177.45 00 o
157,175.46 . =0 .0
209,415.95°
254,718.03

Nevertheless, it does appear that Richard’ Shofer should only be. .
liable for income tax on a very small sum by a llteral reading of the

.-
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R AL TR TS v At
‘ Page No. 1
03/30/90
Graybush Newman
Summary of Payments
1985 to 1990
Date of Check Amount of Check
01/30/85 600.00
08/27/85 1800.00
09/27/85 1500.00
11/26/85 3300.00 . 200 =
09/26/86 3750.00
10/29/86 4350.00 5100 —
01/30/87 2950.00
02/25/87 2600.00
06/30/87 3000.00
07/29/87 3000.00
09/15/87 3450.00
10/29/87 335.00
11/30/87 510.00 15, 45
01/28/88 1710.00
02/28/88 2225.00
" 05/26/88 2225.00 “$~»
06/29/88 1750.00 - ;;
10/25/88 3790.00 11,700
01/31/89 2500.00 \.
01/31/89 2500.00 |
02/24/89 3970.00
02/24/89 3970.00
03/24/89 3595.00
05/26/89 4850.00
05/26/89 4850.04Q
I



7

Page No.
03/30/90

Date of Check

07/26/89
07/26/89
08/25/89
09/27/89
10/30,/89
11/29/89
02/23/90
03/12/90

**% Total **%

Amount of Check

ek
/] 98( -

/957~

) 785 -
/787 -

/790 -

Graybush Newman

Summary of Payments
1985 to 1990

850.00

1400.00

1100.00

600.00

3200.00

2400.00

4326.00

5966.00 — A

88922.00

o0
7 o0 T

3/@02‘
45 5 o
/1,709 ",
35, 765
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taw CrFricES
P & Gi P.C
ruslc]' o )mm[)etro, .U,
ByroN R. PRUSKY A ProFESSIONAL CORPORATION PHiLanELPHIA OFFICE
D C.,Pa anD w.u mans ONLT Two Penn Canter PuLaza
THE DULANEY CENTER Suite 1919
HICHOLAS J GIAMPETRGO
SUITE 108 PriLaDCLPHIA, PA 19102
W I, A AND O C BARY ALD )
B49 FAIRMOUNT AVENUE (213) 8641991
FRans M. De NiF
TOWSON, MD 21204 . WasHinGgTON Orrice
N.J,Pa . AND D.C BaRb AL30 DAY
(301) 339-7466 8201 Corporatt Drive
Davio M. TrRauLNS ) SuiTe 1250
Cw
B LANDOVER, MD 20785
{202) a72-10t0
April 30, 1987 PLease Reewy To:

Towson

Mr. Richard Shofer

Catalina Enterprises, Inc.
5006 Liberty Heights Avenue
Baltimore, Maryland 21207

Personal & Confidential

Dear Dick:

You have asked us to render an opinion regarding various loan

transactions between yourself and Catalina Enterprises Pension
Plan, voluntary account.

We are basing this opinion on information which was supplied to
us by vyou and/or vyour advisors. We were advised that the
following is a schedule of non-deductible voluntary contributions
which you made to the Pension Plan for the years indicated:

1975 $26,700

1976 $ 6,500 ’ .
1977 $11,200

1978 thru 1981 ' -0-

1982 $ 9,100

1983 $ 9,100

1984 $14,000

1985 & 1986 -0-

Total $76,600

We were further advised that you borrowed $200,000 from the

voluntary account in 1984 and $80,000 from the voluntary account
in 1985.

Section 72(p) of the Internal Revenue Code provides that loans
from qualified retirement plans are treated as distributions from
the plan. It further provides an exception to the general rule
that if the amount of the loan is not greater than the lesser of
$50,000 or one-half of the vested accrued benefit, the loan will

EXHIBIT %

PLAINTIFF’S

g not bhe treated as a distribution. This rule is applicable for
1 "N “ausokeg-gyonag EXHIBIT 2
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Mr. Richard Shofer
April 30, 1987
Page -2-

3

loans made after August 13, 1982, but these loans are aggregated
with loans made -on or before Augqust 13, 1982. We are enclosing a
copy of the applicable section of the Internal Revenue Code. The
foregoing was the law in effect in 1984 and 1985, but has since
been changed as a result of the Tax Reform Act of 1986; however,

the changes are effective for transactions entered into after
December 31, 1986.

Loans 1in excess of non-taxable limits are not prohibited, merely
taxable and, hence, their taxability does not excuse lack of
repayment. All taxable plan loans are subject to tax as other

income. Repayment of taxable loan distributions establishes a
basis equivalent to the amounts repaid so that when a regular

plan distribution is made, these amounts will not be subject to
taxation again.

This law treats loans in excess of the above 1limits as
distributions, the tax treatment of which is dependent in part on
whether a participant's interest in the plan 1included non-
deductible employee contributions recoverable as non-taxable
distributions. The Senate explanation to the Bill which resulted
in this law provides that loans will be deemed made first from
non-deductible employee contributions to the extent available.
Hence, the loans in the amount of $280,000 would be non-taxable
to the extent of $76,600 and, hence, taxable to the extent that
the loans exceed your basis in the voluntary account.

In addition, it 1is our opinion that this taxable distribution
will result in non-deductible excise tax in the amount of 10% of
the distributions accrued prior to your attaining age 59 1/2.

Should you require any further information, please don't hesitate
to contact me.

Sincerely yours,
PRUSKY & GIAMPETRO, P.C.

By: ikdbd

Eicholaﬁ J. Giampetro

-
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GIAMPETRD & TRALINS TEL N0.301-339-746606 Mar 19,93 17:49 No.010 P.0O1
Giampetro & Tratins, P.C. - ORGINRL FRX.-
NICHOLAS 4. GIAMPETRO ATTORNEYS AT LAW
::_DA.UIDNJ BAAS ALED 020 DENCE RORD _7_—’—
VoM. TRALRS SUITE 407
TOWSON, MARYLAND 21288 Q/
(410) 339-7a68

TELECOPIER (4 10) 339-7621
March 19, 1993

Thomas H. Bornhorst, REsquire
c/o Crown Motors

5000 Liberty Heights Avenue
Baltimore, Maryland 21207

Personal & Confidential
VIA PACSIMILE TRANSMISSION

RE: Professional Fees/Shofer v. Hack
Dear Mr. Bornhorst: ‘

My billing records reflect a total of $29,316.25 billed for my
professional services in all respects concerning the services in
Shofer v. Hack. Of that total, $10,336.25 is related to excise tax
iesues concerning pension loans and <related prohibited
transactions.

Total billing to date for all services from this office is
$59,955.00. Please advise if you require further information.

S8incerely,

NIG/laf {

PLAINTIFF'S
EXHIBIT

no. 37 !




WEINBERG & GREEN LLC o ‘

ATTORNEYS AT LAW g
100 SOUTH CHARLES STREET
BALTIMORE, MARYLAND 21201-2773

TELEPHONE 410/332 8600 10480 LITTLE PATUXENT PARKWAY
WASHINGTON AREA 301/470 7400 COLUMBIA, MARYLAND 21044-3506

FACSIMILE 410/332 8862 410/740 8500

BARRY D. BERMAN FILE NUMBER

410/332 8809 235771

July 20, 1995

Mr. Richard Shofer
President

Catalina Enterprises, Inc.
5000 Liberty Heights Avenue
Baltimore, Maryland 21207

Dear Mr. Shofer:
This is in response to your letter of June 23, 1995.

You should not be surprised to hear that I have no recollection of a conversation which,
if it occurred at all, occurred some eleven years ago. Therefore, it would have to be said that whether
or not I discussed with Stuart the applicability of the IRC §72(p) $50,000 tax limit to a loan from a
voluntary profit sharing plan account, and, if so, whether the discussion was simply a casual one
between professional friends or a formal request for advice regarding an actual situation (and, if I
actually gave any advice, what that advice was), would be pure speculation. Further, if my
recollection is correct, I believe that a search of our files in response to an inquiry from Stuart in the
early stages of your litigation did not uncover any references to the alleged conversation and/or advice.
In other words, I have no basis to shed any meaningful light on your inquiry.

Sincerely,
—_—

Barry D. Berman

29378:DS13:mo2_1/0059/pak

cc: Stuart Hack, CLU

PLAINTIFF'S
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§10.0 Circ. 230: Scope of part.

This part contains rules governing the recognition of attorneys, certified public accountants,
enrolled agents, and other persons representing clients before the Internal Revenue Service.
Subpart A of this part sets forth rules relating to authority to practice before the Internal
Revenue Service; subpart B of this part prescribes the duties and restrictions relating to such
practice; subpart C of this part contains rules relating to disciplinary proceedings; subpart D of
this part contains rules applicable to disqualification of appraisers; and Subpart E of this part
contains general provisions, including provisions relating to the availability of official records.

[31 F.R. 10773, Aug. 13, 1966, as amended at 42 F.R. 38350,
July 28, 1977; 57 F.R. 41095, Sept. 9, 1992] T.D. 8545, 6/15/94.

§ 10.1 o irc. 230: Director of Practice.
(a) Establishment of office.

There is established in the Office of the Secretary of the Treasury the office of Director of
Practice. The Director of Practice shall be appointed by the Secretary of the Treasury.

(b) Duties.

The Director of Practice shall act upon applications for enrollment to practice before the
Internal Revenue Service; institute and provide for the conduct of disciplinary proceedings
relating to attorneys, certified public accountants, enrolled agents, enrolled actuaries and
appraisers; make inquiries with respect to matters under his jurisdiction; and perform such
other duties as are necessary or appropriate to carry out his functions under this part or as are
prescribed by the Secretary of the Treasury.

(c) Acting Director.

The Secretary of the Treasury will designate an officer or employee of the Treasury
Department to act as Director of Practice in the event of the absence of the director or of a
vacancy in that office.

[31 FR 10773, Aug. 13, 1966, as amended at 51 FR 2878, Jan.
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22, 1986}

§10.2 Circ. 230: Definitions.

As used in this part, except where the context clearly indicates otherwise:

()

Attorney means any person who is a member in good standing of the bar of the highest court
of any State, possession, territory, Commonwealth, or the District of Columbia.

(b)

Certified Public Accountant means any person who is duly qualified to practice as a certified
public accountant in any State, possession, territory, Commonwealth, or the District of
Columbia.

(©)

Commissioner refers to the Commissioner of Internal Revenue.

C)

Director refers to the Director of Practice.

©

Practice before the Internal Revenue Service comprehends all matters connected with a
presentation to the Internal Revenue Service or any of its officers or employees relating to a
client's rights, privileges, or liabilities under laws or regulations administered by the Internal
Revenue Service. Such presentations include preparing and filing necessary documents,
corresponding and communicating with the Internal Revenue Service, and representing a
client at conferences, hearings, and meetings.

® :

Practitioner means any individual described in §10.3(a), (b), (c), or (d) of this part.
®

A return includes an amended return and a claim for refund.

()

Service means the Internal Revenue Service.

[31 F.R. 10773, Aug. 13, 1966, as amended at 37 F.R. 1017,
Jan. 21 1972; 42 F R. 38350, July 28, 1977; 49 F.R. 6722, Feb.
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23, 1984] T.D. 8545, 6/15/94.

§ 10.3 Circ. : Who may practice.

(a) Attorneys.

Any attorney who is not currently under suspension or disbarment from practice before the
Internal Revenue Service may practice before the Service upon filing with the Service a
written declaration that he or she is currently qualified as an attorney and is authorized to
represent the particular party on whose behalf he or she acts.

(b) Certified public accountants.

Any certified public accountant who is not currently under suspension or disbarment from
practice before the Internal Revenue Service may practice before the Service upon filing with
the Service a written declaration that he or she is currently qualified as a certified public
accountant and is authorized to represent the particular party on whose behalf he or she acts.

(c) Enrolled agents.

Any person enrolled as an agent pursuant to this part may practice before the Internal
Revenue Service.

(d) Enrolled Actuaries.

(1)

Any individual who is enrolled as an actuary by the Joint Board for the Enrollment of
Actuaries pursuant to 29 U.S.C. 1242 may practice before the Internal Revenue Service
upon filing with the Service a written declaration that he/she is currently qualified as an
enrolled actuary and is authorized to represent the particular party on whose behalf he/she
acts. Practice as an enrolled actuary is limited to representation with respect to issues
involving the following statutory provisions.

Internal Revenue Code (Title 26 U.S.C.) sections: 401 (qualification of employee plans),
403(a) (relating to whether an annuity plan meets the requirements of section 404(a)(2)),
404 (deductibility of employer contributions), 405 (qualification of bond purchase plans),
412 (funding requirements for certain employee plans), 413 (application of qualification
requirements to collectively bargained plans and to plans maintained by more than one
employer), 414 (containing definitions and special rules relating to the employee plan
area), 4971 (relating to excise taxes payable as a result of an accumulated funding
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deficiency under section 412), 6057 (annual registration of plans), 6058 (information
required in connection with certain plans of deferred compensation), 6059 (periodic report
of actuary), 6652(e) (failure to file annual registration and other notifications by pension
plan), 6652(f) (failure to file information required in connection with certain plans of
deferred compensation), 6692 (failure to file actuarial report), 7805(b) (relating to the
extent, if any, to which an Internal Revenue Service ruling or determination letter coming
under the herein listed statutory provisions shall be applied without retroactive effect); and
29 U.S.C. 1083 (relating to waiver of funding for nonqualified plans).

(2)

An individual who practices before the Internal Revenue Service pursuant to this
subsection shall be subject to the provisions of this part in the same manner as attorneys,
certified public accountants and enrolled agents.

(e) Others.

Any individual qualifying under §10.5(c) or §10.7 is eligible to practice before the Internal
Revenue Service to the extent provided in those sections.

(f) Government officers and employees, and others.

An individual, including an officer or employee of the executive, legislative, or judicial branch
of the United States Government; officer or employee of the District of Columbia; Member of
Congress; or Resident Commissioner, may not practice before the Service if such practice
would violate 18 U.S.C. 203 or 205.

(g) State officers and employees.

No officer or employee of any State, or subdivision thereof, whose duties require him to pass
upon, investigate, or deal with tax matters of such State or subdivision, may practice before
the service, if such State employment may disclose facts or information applicable to Federal
tax matters.

[31 F.R. 10773, Aug. 13, 1966, as amended at 35 F.R. 13205,
Aug. 19, 1970; 36 F.R. 8671, May 11, 1971; 44 F.R. 4946, Jan.
24,1979] T.D. 8545, 6/15/94.

Circ. 230: Eligibility for enroliment.
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(a) Enrollment upon examination.

The Director of Practice may grant enrollment to an applicant who demonstrates special
competence in tax matters by written examination administered by the Internal Revenue
Service and who has not engaged in any conduct which would justify the suspension or
disbarment of any attorney, certified public accountant, or enrolled agent under the provisions
of this part.

(b) Enrollment of former Internal Revenue Service employees.

The Director of Practice may grant enrollment to an applicant who has not engaged in any
conduct which would justify the suspension or disbarment of any attorney, certified public
accountant, or enrolled agent under the provisions of this part and who, by virtue of his past
service and technical experience in the Internal Revenue Service has qualified for such
enrollment, as follows:

(1)

Application for enrollment on account of former employment in the Internal Revenue
Service shall be made to the Director of Practice. Each applicant will be supplied a form
by the Director of Practice, which shall indicate the information required respecting the
applicant's qualifications. In addition to the applicant's name, address, citizenship, age,
educational experience, etc., such information shall specifically include a detailed account
of the applicant's employment in the Internal Revenue Service, which account shall show
(1) positions held, (ii) date of each appointment and termination thereof, (iii) nature of
services rendered in each position, with particular reference to the degree of technical
experience involved, and (iv) name of supervisor in such positions, together with such
other information regarding the experience and training of the applicant as may be
relevant.

(2)

Upon receipt of each such application, it shall be transmitted to the appropriate officer of
the Internal Revenue Service with the request that a detailed report of the nature and
rating of the applicant's services in the Internal Revenue Service, accompanied by the
recommendation of the superior officer in the particular unit or division of the Internal
Revenue Service that such employment does or does not qualify the applicant technically
or otherwise for the desired authorization, be furnished to the Director of Practice.

3)
In examining the qualification of an applicant for enrollment on account of employment in
the Internal Revenue Service, the Director of Practice will be governed by the following
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policies:

(i) Enrollment on account of such employment may be of unlimited scope or may be
limited to permit the presentation of matters only of the particular class or only
before the particular unit or division of the Internal Revenue Service for which his
former employment in the Internal Revenue Service has qualified the applicant.

(ii) Application for enrollment on account of employment in the Internal Revenue
Service must be made within 3 years from the date of separation from such
employment.

(1i1) It shall be requisite for enrollment on account of such employment that the
applicant shall have had a minimum of S years continuous employment in the Service
during which he shall have been regularly engaged in applying and interpreting the
provisions of the Internal Revenue Code and the regulations thereunder relating to
income, estate, gift, employment, or excise taxes.

(iv) For the purposes of paragraph (b)(3)(iii) of this section an aggregate of 10 or
more years of employment, at least 3 of which occurred within the 5 years preceding
the date of application, shall be deemed the equivalent of 5 years continuous
employment.

(c¢) Natural persons.

Enrollment to practice may be granted only to natural persons.

[31 FAR 10773, Aug. 13, 1966, as amended at 35 FR 132053,
Aug. 19, 1970; 42 FR 38352, July 28, 1977; 51 FR 2878, Jan. 22,
1986] T.D. 8545, 6/15/94.

(a) Form; fee.

An applicant for enrollment shall file with the Director of Practice of Internal Revenue an
application on Form 23, properly executed under oath or affirmation. Such application shall be
accompanied by a check or money order in the amount set forth on Form 23, payable to the
Internal Revenue Service, which amount shall constitute a fee which shall be charged to each
applicant for enrollment. The fee shall be retained by the United States whether or not the
applicant is granted enrollment.

Federal Tax Regulations: Copyright 1997, Research Institute of America Inc. 6/20/97 Page 6



(b) Additional information; examination.

The Director of Practice, as a condition to consideration of an application for enrollment, may
require the applicant to file additional information and to submit to any written or oral
examination under oath or otherwise. The Director of Practice shall, upon written request,
afford an applicant the opportunity to be heard with respect to his application for enrollment.

(c) Temporary recognition.

Upon receipt of a properly executed application, the Director of Practice may grant the
applicant temporary recognition to practice pending a determination as to whether enrollment
to practice should be granted. Such temporary recognition shall not be granted if the
application is not regular on its face; if the information stated therein, if true, is not sufficient
to warrant enrollment to practice; if there is any information before the Director of Practice
which indicates that the statements in the application are untrue; or which indicates that the
applicant would not otherwise qualify for enrollment. Issuance of temporary recognition shall
not constitute enrollment to practice or a finding of eligibility for enrollment, and the
temporary recognition may be withdrawn at any time by the Director of Practice.

(d) Appeal from denial of application.

The Director of Practice, in denying an application for enrollment, shall inform the applicant
as to the reason(s) therefor. The applicant may, within 30 days after receipt of the notice of
denial, file a written appeal therefrom, together with his/her reasons in support thereof, to the
Secretary of the Treasury. A decision on the appeal will be rendered by the Secretary of the
Treasury as soon as practicable.

(Sec. 501, Pub. L. 82-137, 65 Stat. 290; 31 U.S.C. 483a) [31 FR
10773, Aug. 13, 1966, as amended at 42 FR 38352, July 28,
1977, 51 FR 2878 Jan. 22, 1986]

(a) Roster.

The Director of Practice shall maintain rosters of all individuals:
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(1)

Who have been granted active enrollment to practice before the Internal Revenue Service;

(2)
Whose enrollment has been placed in an inactive status for failure to meet the
requirements for renewal of enrollment;

3)

Whose enrollment has been placed in an inactive retirement status;

4)

Who have been disbarred or suspended from practice before the Internal Revenue Service;

(3)

Whose offer of consent to resignation from enrollment to practice before the Internal
Revenue Service has been accepted by the Director of Practice under §10.55 of this part;
and

(6)

Whose application for enrollment has been denied.

(b) Enrollment card.

The Director of Practice will issue an enrollment card to each individual whose application for
enrollment to practice before the Internal Revenue Service is approved after the effective date
of this regulation. Each such enrollment card will be valid for the period stated thereon.
Enrollment cards issued individuals before February 1, 1987 shall become invalid after March
31, 1987. An individual having an invalid enrollment card is not eligible to practice before the
Internal Revenue Service.

(c) Term of enrollment.

Active enrollment to practice before the Internal Revenue Service is accorded each individual
enrolled, so long as renewal of enrollment is effected as provided in this part.

(d) Renewal of enrollment.

To maintain active enrollment to practice before the Internal Revenue Service, each individual
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enrolled is required to have his/her enrollment renewed as set forth herein. Failure by an
individual to receive notification from the Director of Practice of the renewal requirement will
not be justification for circumvention of such requirement.

(1)

All individuals enrolled to practice before the Internal Revenue Service before November
1, 1986 shall apply for renewal of enrollment during the period between November 1,
1986 and January 31, 1987. Those who receive initial enrollment between November 1,
1986 and January 31, 1987 shall apply for renewal of enrollment by March 1, 1987. The
first effective date of renewal will be April 1, 1987,

(2)

Thereafter, applications for renewal will be required between November 1, 1989 and
January 31, 1990, and between November 1 and January 31 of every third year subsequent
thereto. Those who receive initial enrollment during the renewal application period shall
apply for renewal of enrollment by March 1 of the renewal year. The effective date of
renewed enrollment will be April 1, 1990, and April 1 of every third year subsequent
thereto.

()
The Director of Practice will notify the individual of renewal of enrollment and will issue a
card evidencing such renewal.

(4)
A reasonable nonrefundable fee may be charged for each application for renewal of
enrollment filed with the Director of Practice.

(5
Forms required for renewal may be obtained from the Director of Practice, Internal
Revenue Service, Washington, DC 20224,

(e) Condition for renewal: Continuing Professional Education.

In order to qualify for renewal of enrollment, an individual enrolled to practice before the
Internal Revenue Service must certify, on the application for renewal form prescribed by the
Director of Practice, that he/she has satisfied the following continuing professional education
requirements.

(1)

For renewed enrollment effective April 1, 1987.
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(1) A minimum of 24 hours of continuing education credit must be completed
between January 1, 1986 and January 31, 1987.

(ii) An individual who receives initial enrollment between January 1, 1986 and
January 31, 1987 is exempt from the continuing education requirement for the
renewal of enrollment effective April 1, 1987, but is required to file a timely
application for renewal of enrollment.

(2)

For renewed enrollment effective April 1, 1990 and every third year thereafter.

(i) A minimum of 72 hours of continuing education credit must be completed
between February 1, 1987 and January 31, 1990, and during each three year period
subsequent thereto. Each such three year period is known as an enrollment cycle.

(i) A minimum of 16 hours of continuing education credit must be completed in
each year of an enrollment cycle.

(iif) An individual who receives initial enrollment during an enrollment cycle must
complete two (2) hours of qualifying continuing education credit for each month
enrolled during such enrollment cycle. Enrollment for any part of a month is
considered enrollment for the entire month.

(H Qualifying continuing education,

(1)

General. To qualify for continuing education credit, a course of learning must:

(1) Be a qualifying program designed to enhance the professional knowledge of an
individual in Federal taxation or Federal tax related matters, i.e. programs comprised
of current subject matter in Federal taxation or Federal tax related matters to include
accounting, financial management, business computer science and taxation; and

(it) Be conducted by a qualifying sponsor.

(2) Qualifying Programs.

(1) Formal programs. Formal programs qualify as continuing education programs if
they:

Federal Tax Regulations: Copyright 1997, Research Institute of America Inc. 6/20/97 Page 10




(A) Require attendance;

(B) Require that the program be conducted by a qualified instructor, discussion leader
or speaker, i.e. a person whose background, training, education and/or experience is
appropriate for instructing or leading a discussion on the subject matter of the
particular program; and

(C) Require a written outline and/or textbook and certificate of attendance provided by
the sponsor, all of which must be retained by the attendee for a three year period
following renewal of enrollment.

(ii) Correspondence or individual study programs (including taped programs).
Qualifying continuing education programs include correspondence or individual
study programs completed on an individual basis by the enrolled individual and
conducted by qualifying sponsors. The allowable credit hours for such programs will
be measured on a basis comparable to the measurement of a seminar or course for
credit in an accredited educational institution. Such programs qualify as continuing
education programs if they:

(A) Require registration of the participants by the sponsor;

(B) Provide a means for measuring completion by the participants (e.g., written
examination); and

(C) Require a written outline and/or textbook and certificate of completion provided by
the sponsor which must be retained by the participant for a three year period following
renewal of enrollment.

(iii) Serving as an instructor, discussion leader or speaker.

(A) One hour of continuing education credit will be awarded for each contact hour
completed as an instructor, discussion leader or speaker at an educational program
which meets the continuing education requirements of this part.

(B) Two hours of continuing education credit will be awarded for actual subject
preparation time for each contact hour completed as an instructor, discussion leader or
speaker at such programs. It will be the responsibility of the individual claiming such
credit to maintain records to verify preparation time.

(C) The maximum credit for instruction and preparation may not exceed 50% of the
continuing education requirement for an enrollment cycle.

(D) Presentation of the same subject matter in an instructor, discussion leader or
speaker capacity more than one time during an enrollment cycle will not qualify for
continuing education credit.

(iv) Credit for published articles, books, etc.

(A) Continuing education credit will be awarded for publications on Federal taxation or
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Federal tax related matters to include accounting, financial management, business
computer science, and taxation, provided the content of such publications is current
and designed for the enhancement of the professional knowledge of an individual
enrolled to practice before the Internal Revenue Service.

(B) The credit allowed will be on the basis of one hour credit for each hour of
preparation time for the material. It will be the responsibility of the person claiming the
credit to maintain records to verify preparation time.

(C) The maximum credit for publications may not exceed 25% of the continuing
education requirement of any enrollment cycle.

(3) Periodic examination. Individuals may establish eligibility for renewal of
enrollment for any enrollment cycle by:

(i) Achieving a passing score on each part of the Special Enrollment
Examination administered under this part during the three year period prior to
renewal; and

(i) Completing a minimum of 16 hours of qualifying continuing education
during the last year of an enrollment cycle.

(g) Sponsors.

)

Sponsors are those responsible for presenting programs.

2)

To qualify as a sponsor, a program presenter must:
(1) Be an accredited educational institution;

(ii) Be recognized for continuing education purposes by the licensing body of any
State, possession, territory, Commonwealth, or the District of Columbia responsible
for the issuance of a license in the field of accounting or law;

(iif) Be recognized by the Director of Practice as a professional organization or
society whose programs include offering continuing professional education
opportunities in subject matter within the scope of this part; or

(iv) File a sponsor agreement with the Director of Practice to obtain approval of the
program as a qualified continuing education program.

)
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A qualifying sponsor must ensure the program complies with the following requirements:
(i) Programs must be developed by individual(s) qualified in the subject matter;
(ii) Program subject matter must be current;

(i) Instructors, discussion leaders, and speakers must be qualified with respect to
program content;

(iv) Programs must include some means for evaluation of technical content and
presentation;

(v) Certificates of completion must be provided those who have successfully
completed the program; and

(vi) Records must be maintained by the sponsor to verify completion of the program
and attendance by each participant. Such records must be retained for a period of
three years following completion of the program. In the case of continuous
conferences, conventions, and the like, records must be maintained to verify
completion of the program and attendance by each participant at each segment of
the program. :

(4)

Professional organizations or societies wishing to be considered as qualified sponsors shall
request such status of the Director of Practice and furnish information in support of the
request together with any further information deemed necessary by the Director of
Practice.

()

Sponsor agreements and qualified professional organization or society sponsors approved
by the Director of Practice shall remain in effect for one enrollment cycle. The names of
such sponsors will be published on a periodic basis.

(h) Measurement of continuing education coursework.

(1)
All continuing education programs will be measured in terms of contact hours. The
shortest recognized program will be one contact hour.

(2)

A contact hour is 50 minutes of continuous participation in a program. Credit is granted
only for a full contact hour, i.e. 50 minutes or multiples thereof. For example, a program
lasting more than 50 minutes but less than 100 minutes will count as one contact hour.
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()

Individual segments at continuous conferences, conventions and the like will be considered
one total program. For example, two 90-minute segments (180 minutes) at a continuous
conference will count as three contact hours.

4)
For university or college courses, each semester hour credit will equal 15 contact hours
and a quarter hour credit will equal 10 contact hours.

(i) Recordkeeping requirements.

(1)

Each individual applying for renewal shall retain for a period of three years following the
date of renewal of enrollment the information required with regard to qualifying
continuing professional education credit hours. Such information shall include:

(i) The name of the sponsoring organization,
(ii) The location of the program;

(iii) The title of the program and description of its content e.g., course sylibi and/or
textbook;

(iv) The dates attended;
(v) The credit hours claimed,

(vi) The name(s) of the instructor(s), discussion leader(s), or speaker(s), if
appropriate; and

(vii) The certificate of completion and/or signed statement of the hours of
attendance obtained from the sponsor.

2)

To receive continuing education credit for service completed as an instructor, discussion
leader, or speaker, the following information must be maintained for a period of three
years following the date of renewal of enrollment:

(i) The name of the sponsoring organization;
(it) The location of the program;

(iii) The title of the program and description of its content;
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(iv) The dates of the program; and

(v) The credit hours claimed.

3)
To receive continuing education credit for publications, the following information must be
maintained for a period of three years following the date of renewal of enrollment:

(i) The publisher;
(ii) The title of the publication;
(iii) A copy of the publication; and

(iv) The date of publication.

(i) Waivers.

(1)
Waiver from the continuing education requirements for a given period may be granted by
the Director of Practice for the following reasons:

(1) Health, which prevented compliance with the continuing education requirements;
(ii) Extended active military duty;

(iif) Absence from the United States for an extended period of time due to
employment or other reasons, provided the individual does not practice before the
Internal Revenue Service during such absence; and

(iv) Other compelling reasons, which will be considered on a case-by-case basis.

(2)

A request for waiver must be accompanied by appropriate documentation. The individual
will be required to furnish any additional documentation or explanation deemed necessary
by the Director of Practice. Examples of appropriate documentation could be a medical
certificate, military orders, etc.

)
A request for waiver must be filed no later than the last day of the renewal application
period.
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(4)
If a request for waiver is not approved, the individual will be so notified by the Director of
Practice and placed on a roster of inactive enrolled individuals.

()
If a request for waiver is approved, the individual will be so notified and issued a card
evidencing such renewal.

(6)
Those who are granted waivers are required to file timely applications for renewal of
enrollment.

(k) Failure to comply.

(1)

Compliance by an individual with the requirements of this part shall be determined by the
Director of Practice. An individual who fails to meet the requirements of eligibility for
renewal of enrollment will be notified by the Director of Practice at his/her last known
address by first class mail. The notice will state the basis for the non-compliance and will
provide the individual an opportunity to furnish in writing information relating to the
matter within 60 days of the date of the notice. Such information will be considered by the
Director of Practice in making a final determination as to eligibility for renewal of
enrollment.

(2)

The Director of Practice may require any individual, by first class mail to his/her last
known mailing address, to provide copies of any records required to be maintained under
this part. The Director of Practice may disallow any continuing professional education
hours claimed if the individual concerned fails to comply with such requirement.

€

An individual who has not filed a timely application for renewal of enrollment, who has
not made a timely response to the notice of non-compliance with the renewal
requirements, or who has not satisfied the requirements of eligibility for renewal will be
placed on a roster of inactive enrolled individuals for a period of three years. During this
time, the individual will be ineligible to practice before the Internal Revenue Service.

(4)
During inactive enrollment status or at any other time an individual is ineligible to practice
before the Internal Revenue Service, such individual shall not in any manner, directly or
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indirectly, indicate he or she is enrolled to practice before the Internal Revenue Service, or
use the term "enrolled agent," the designation "E. A.," other form of reference to eligibility
to practice before the Internal Revenue Service.

()
An individual placed in an inactive status may satisfy the requirements for renewal of
enrollment during his/her period of inactive enrollment. If such satisfaction includes
completing the continuing education requirement, a minimum of 16 hours of qualifying
continuing education hours must be completed in the 12 month period preceding the date
on which the renewal application is filed. Continuing education credit under this
subsection may not be used to satisfy the requirements of the enrollment cycle in which the
individual has been placed back on the active roster.

|
(6)
An individual placed in an inactive status must file an application for renewal of enrollment
and satisfy the requirements for renewal as set forth in this section within three years of
being placed in an inactive status. The name of such individual otherwise will be removed
from the inactive enrollment roster and his/her enrollment will terminate. Eligibility for
enrollment must then be reestablished by the individual as provided in this part.

(7)
Inactive enrollment status is not available to an individual who is the subject of a discipline
matter in the Office of Director of Practice.

(1) Inactive retirement status.

An individual who no longer practices before the Internal Revenue Service may request being
placed in an inactive status at any time and such individual will be placed in an inactive
retirement status. The individual will be ineligible to practice before the Internal Revenue
Service. Such individual must file a timely application for renewal of enrollment at each
applicable renewal or enrollment as provided in this part. An individual who is placed in an
inactive retirement status may be reinstated to an active enrollment status upon filing an
application for renewal of enrollment and providing evidence of the completion of the required
continuing professional education hours for the enrollment cycle. Inactive retirement status is
not available to an individual who is the subject to a discipline matter in the Office of Director
of Practice.

(m) Renewal while under suspension or disbarment.

An individual who is ineligible to practice before the Internal Revenue Service by virtue of
disciplinary action is required to meet the requirements for renewal of enrollment during the
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period of ineligibility.

(n) Verification.

The Director of Practice may review the continuing education records of an enrolled
individual and/or qualified sponsor in a manner deemed appropriate to determine compliance
with the requirements and standards for renewal of enrollment as provided in this part.

(Approved by the Office of Management and Budget under
control number 1545-0946) [51 FR 2878, Jan. 22, 1986]

§ 10. ir. 2: Limitd practice; special apearances; return
preparation and furnishing information.

(a) Representing oneself.

Individuals may appear on their own behalf before the Internal Revenue Service provided they
present satisfactory identification.

(b) Participating in rulemaking.

Individuals may participate in rulemaking as provided by the Administrative Procedure Act.
See 5 U.S.C. 553.

(¢) Limited practice.

(1) In general.

Subject to the limitations in paragraph (c)(2) of this section, an individual who is not a
practitioner may represent a taxpayer before the Internal Revenue Service in the
circumstances described in this paragraph (c)(1), even if the taxpayer is not present,
provided the individual presents satisfactory identification and proof of his or her authority
to represent the taxpayer. The circumstances described in this paragraph (c)(1) are as
follows:

(1) An individual may represent a member of his or her immediate family.

(ii) A regular full-time employee of an individual employer may represent the
employer.
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(iif) A general partner or a regular full-time employee of a partnership may represent
the partnership.

(iv) A bona fide officer or a regular full-time employee of a corporation (including a
parent, subsidiary, or other affiliated corporation), association, or organized group
may represent the corporation, association, or organized group.

(v) A trustee, receiver, guardian, personal representative, administrator, executor, or
regular full-time employee of a trust, receivership, guardianship, or estate may
represent the trust, receivership, guardianship, or estate.

(vi) An officer or a regular employee of a governmental unit, agency, or authority
may represent the governmental unit, agency, or authority in the course of his or her
official duties.

(vii) An individual may represent any individual or entity before personnel of the
Internal Revenue Service who are outside of the United States.

(viil) An individual who prepares and signs a taxpayer's return as the preparer, or
who prepares a return but is not required (by the instructions to the return or
regulations) to sign the return, may represent the taxpayer before officers and
employees of the Examination Division of the Internal Revenue Service with respect
to the tax liability of the taxpayer for the taxable year or period covered by that
return. : ‘

(2) Limitations.

(i) An individual who is under suspension or disbarment from practice before the

Internal Revenue Service may not engage in limited practice before the Service
under §10.7(c)(1).

(ii) The Director, after notice and opportunity for a conference, may deny eligibility
to engage in limited practice before the Internal Revenue Service under §10.7(c)(1)
to any individual who has engaged in conduct that would justify suspending or
disbarring a practitioner from practice before the Service.

(iii) An individual who represents a taxpayer under the authority of §10.7(c)(1)(viii)
is subject to such rules of general applicability regarding standards of conduct, the
extent of his or her authority, and other matters as the Director prescribes.

(d) Special appearances.
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The Director, subject to such conditions as he or she deems appropriate, may authorize an

individual who is not otherwise eligible to practice before the Service to represent another
person in a particular matter.

(e) Preparing tax returns and furnishing information.

An individual may prepare a tax return, appear as a witness for the taxpayer before the
Internal Revenue Service, or furnish information at the request of the Service or any of its
officers or employees.

[31 F.R. 10773, Aug. 13, 1966, as amended at 35 F.R. 13205,
Aug. 19, 1970; 49 F.R. 6722, Feb. 23, 1984, 51 F.R. 2878, Jan.
22, 1985] T.D. 8545, 6/15/94.

§ 10.8 ir. 230: Customhouse bros.

Nothing contained in the regulations in this part shall be deemed to affect or limit the right of
a customhouse broker, licensed as such by the Commissioner of Customs in accordance with
the regulations prescribed therefor, in any customs district in which he is so licensed, at the
office of the District Director of Internal Revenue or before the National Office of the Internal
Revenue Service, to act as a representative in respect to any matters relating specifically to the
importation or exportation of merchandise under the customs or internal revenue laws, for any
person for whom he has acted as a customhouse broker.

(a) To the Internal Revenue Service.

No attorney, certified public accountant, enrolled agent, or enrolled actuary shall neglect or
refuse promptly to submit records or information in any matter before the Internal Revenue
Service, upon proper and lawful request by a duly authorized officer or employee of the
Internal Revenue Service, or shall interfere, or attempt to interfere, with any proper and lawful
effort by the Internal Revenue Service or its officers or employees to obtain any such record
or information, unless he believes in good faith and on reasonable grounds that such record or

information is privileged or that the request for, or effort to obtain, such record or information
is of doubtful legality.
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(b) To the Director of Practice.

It shall be the duty of an attorney or certified public accountant, who practices before the
Internal Revenue Service, or enrolled agent, when requested by the Director of Practice, to
provide the Director with any information he may have concerning violation of the regulations
in this part by any person, and to testify thereto in any proceeding instituted under this part for
the disbarment or suspension of an attorney, certified public accountant, enrolled agent, or
enrolled actuary, unless he believes in good faith and on reasonable grounds that such
information is privileged or that the request therefor is of doubtful legality.

[57 F.R. 41095, Sept. 9, 1992]

§ 10.21 Circ. 230: Knowledge of client's omission.

Each attorney, certified public accountant, enrolled agent, or enrolled actuary, who, having
been retained by a client with respect to a matter administered by the Internal Revenue
Service, knows that the client has not complied with the revenue laws of the United States or
has made an error in or omission from any return, document, affidavit, or other paper which
the client is required by the revenue laws of the United States to execute, shall advise the
client promptly of the fact of such noncompliance, error, or omission.

[35 F.R. 13205, Aug. 19, 1970, as amended at 42 F.R. 38350,
July 28, 1977; 57 F.R. 41095, Sept. 9, 1992)

Each attorney, certified public accountant, enrolled agent, or enrolled actuary, shall exercise
due diligence: ‘
a In preparing or assisting in the preparation of, approving, and filing returns, documents,
affidavits, and other papers relating to Internal Revenue Service matters;b

In determining the correctness of oral or written representations made by him to the Department
of the Treasury; andc

In determining the correctness of oral or written representations made by him to clients with
reference to any matter administered by the Internal Revenue Service.

[35 F.R. 13205, Aug. 19, 1970, as amended at 42 F.R. 38352,
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July 28, 1977; 57 F.R. 41095, Sept. 9, 1992]

§10.23

No attorney, certified public accountant, enrolled agent, or enrolled actuary shall unreasonably
delay the prompt disposition of any matter before the Internal Revenue Service.

[57 F.R. 41095, Sept. 9, 1992]

§ 1024 Circ 23: Astance from disbarred or suspended persons nd
former Internal Revenue Service employees.

No attorney, certified public accountant, enrolled agent, or enrolled actuary shall in any
Internal Revenue Service matter knowingly and directly or indirectly:
a Employ or accept assistance from any person who is under disbarment or suspension from
practice before the Internal Revenue Service.b
Accept employment as associate, correspondent, or subagent from, or share fees with, any such
person.c

Accept assistance from any former goverﬁment émployee where the provisions of §10.26 of these
regulations or any Federal law would be violated.

[31 F.R. 10773, Aug. 13, 1966, as amended at 35 F.R. 13205,
Aug. 19, 1970; 44 F.R. 4943, Jan. 24, 1979; 57 F.R. 41095, Sept.
9, 1992] ' '

§ 10.25  Circ. 230: Practice by partners of Government employees. o

No partner of an officer or employee of the executive branch of the U.S. Government, of any
independent agency of the United States, or of the District of Columbia, shall represent
anyone in any matter administered by the Internal Revenue Service in which such officer or
employee of the Government participates or has participated personally and substantially as a
Government employee or which is the subject of his official responsibility.

[31 F.R. 10773, Aug. 13, 1966, as amended at 35 F.R. 13205,
Aug. 19, 1970]
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§ Cir , by frmer Government employees, their

partners and their associates.

(a) Definitions.

For purposes of §10.26.

(1)
"Assist" means to act in such a way as to advise, furnish information to or otherwise aid
another person, directly or indirectly.

(2)

"Government employee" is an officer or employee of the United States or any agency of
the United States, including a "special government employee" as defined in 18 U.S.C.
202(a), or of the District of Columbia, or of any state, or a member of Congress or of any
state legislature.

()

"Member of a firm" is a sole practitioner or an employee or associate thereof, or a partner,
stockholder, associate, affiliate or employee of a partnership, joint venture, corporation,
professional association or other affiliation of two or more practitioners who represent
non-Government parties.

(4)

"Practitioner” includes any individual described in §10.3(e).

()

"Official responsibility” means the direct administrative or operating authority, whether
intermediate or final, and either exercisable alone or with others, and either personally or
through subordinates, to approve, disapprove, or otherwise direct Government action,
with or without knowledge of the action.

(©

"Participate" or "participation” means substantial involvement as a Government employee
by making decisions, or preparing or reviewing documents with or without the right to
exercise a judgment of approval or disapproval, or participating in conferences or
investigations, or rendering advice of a substantial nature.
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(7)

"Rule" includes Treasury Regulations, whether issued or under preparation for issuance as
Notices of Proposed Rule Making or as Treasury Decisions, and revenue rulings and
revenue procedures published in the Internal Revenue Bulletin. "Rule” shall not include a
"transaction" as defined in paragraph (a)(9) of this section.

(8)

"Transaction" means any decision, determination, finding, letter ruling, technical advice,
contract or approval or disapproval thereof, relating to a particular factual situation or
situations involving a specific party or parties whose rights, privileges, or liabilities under
laws or regulations administered by the Internal Revenue Service, or other legal rights, are
determined or immediately affected therein and to which the United States is a party or in
which it has a direct and substantial interest, whether or not the same taxable periods are
involved. "Transaction" does not include "rule" as defined in paragraph (a)(7) of this
section.

(b) General rules.

(1)

No former Government employee shall, subsequent to his Government employment,
represent anyone in any matter administered by the Internal Revenue Service if the
representation would violate 18 U.S.C. 207(a) or (b) or any other laws of the United
States. 1

(2) |

No former Government employee who participated in a transaction shall, subsequent to
his Government employment, represent or knowingly assist, in that transaction, any person
who is or was a specific party to that transaction.

(3)

No former Government employee who within a period of one year prior to the termination
of his Government employment had official responsibility for a transaction shall, within
one year after his Government employment is ended, represent or knowingly assist in that
transaction any person who is or was a specific party to that transaction.

)

No former Government employee shall, within one year after his Government employment
is ended, appear before any employee of the Treasury Department in connection with the
publication, withdrawal, amendment, modification, or interpretation of a rule in the
development of which the former Government employee participated or for which, within
a period of one year prior to the termination of his Government employment, he had
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official responsibility. However, this subparagraph does not preclude such former
employee from appearing on his own behalf or from representing a taxpayer before the
Internal Revenue Service in connection with a transaction involving the application or
interpretation of such a rule with respect to that transaction: Provided , That such former
employee shall not utilize or disclose any confidential information acquired by the former
employee in the development of the rule, and shall not contend that the rule is invalid or
illegal. In addition, this subparagraph does not preclude such former employee from
otherwise advising or acting for any person.

(¢) Firm representation.

(1)

No member of a firm of which a former Government employee is a member may represent
or knowingly assist a person who was or is a specific party in any transaction with respect
to which the restrictions of paragraph (b)(1) (other than 18 U.S.C. 207(b)) or (b)(2) of
this section apply to the former Government employee, in that transaction, unless:

(i) No member of the firm who had knowledge of the participation by the
Government employee in the transaction initiated discussions with the Government
employee concerning his becoming a member of the firm until his Government
employment is ended or six months after the termination of his participation in the
transaction, whichever is earlier;

(ii) The former Government employee did not initiate any discussions concerning
become a member of the firm while participating in the transaction or, if such
discussions were initiated, they conformed with the requirements of 18 U.S.C.
208(b); and

(iii) The firm isolates the former Government employee in such a way that he does
not assist in the representation. :

2 | |

No member of a firm of which a former Government employee is a member may represent
or knowingly assist a person who was or is a specific party in any transaction with respect
to which the restrictions of paragraph (b)(3) of this section apply to the former employee,
in that transaction unless the firm isolates the former Government employee in such a way
that he does not assist in the representation. :

(3) - | .

When isolation of the former Government employee is required under paragraphs (c)(1) or
(c)(2) of this section, a statement affirming the fact of such isolation shall be executed
under oath by the former Government employee and by a member of the firm acting on
behalf of the firm, and shall be filed with the Director of Practice and in such other place
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and in the manner prescribed by regulation. This statement shall clearly identify the firm,
the former Government employee, and the transaction or transactions requiring such
isolation.

(d) Pending representation.

Practice by former Government employees, their partners and associates with respect to
representation in specific matters where actual representation commenced before publication
of this regulation is governed by the regulations set forth in the June 1972 amendments to the
regulations of this part (published at 37 FR 11676): Provided, That the burden of showing
that representation commenced before publication is with the former Government employees,
their partners and associates.

[31 F.R. 10773, Aug. 13, 1966, as amended at 35 F.R. 13205,
Aug. 19, 1970; 42 F.R. 383350, July 28, 1977, 57 F.R. 410895,
Sept. 9, 1992] T.D. 8545, 6/15/94.

§ 10.27  Circ. 230: Notaries.

No attorney, certified public accountant, enrolled agent, or enrolled actuary as notary public
shall with respect to any matter administered by the Internal Revenue Service take
acknowledgments, administer oaths, certify papers, or perform any official act in connection
with matters in which he is employed as counsel, attorney, or agent, or in which he may be in
any way interested before the Internal Revenue Service (26 Op. Atty. Gen. 236).

[57 F.R. 41095, Sept. 9, 1992

§10.28  Circ. 230: Fees.
(a) Generally.

A practitioner may not charge an unconscionable fee for representing a client in a matter
before the Internal Revenue Service.

(b) Contingent fees for return preparation.
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A practitioner may not charge a contingent fee for preparing an original return. A practitioner
may charge a contingent fee for preparing an amended return or a claim for refund (other than
a claim for refund made on an original return) if the practitioner reasonably anticipates at the
time the fee arrangement is entered into that the amended return or claim will receive
substantive review by the Service. A contingent fee includes a fee that is based on a
percentage of the refund shown on a return or a percentage of the taxes saved, or that
otherwise depends on the specific result attained.

[57 F.R. 41095, Sept. 9, 1992] T.D. 8545, 6/15/94.

§10.29  Circ. 230: Conflicting interests.

|
No attorney, certified public accountant, enrolled agent, or enrolled actuary shall represent
conflicting interests in his practice before the Internal Revenue Service, except by express
consent of all directly interested parties after full disclosure has been made.

[57 F.R. 41095, Sept. 9, 1992]

§10.30  Circ. 230: Solicitation.

(a) Advertising and Solicitation restrictions.

(1)

No attorney, certified public accountant, enrolled agent, enrolled actuary, or other
individual eligible to practice before the Internal Revenue Service shall, with respect to
any Internal Revenue Service matter, in any way use or participate in the use of any form
of public communication containing (i) A false, fraudulent, unduly influencing, coercive, or
unfair statement or claim; or (i) a misleading or deceptive statement or claim.

Enrolled agents, in describing their professional designation, may not utilize the term of art
“certified" or indicate an employer/employee relationship with the Internal Revenue
Service. Examples of acceptable descriptions are "enrolled to represent taxpayers before
the Internal Revenue Service," "enrolled to practice before the Internal Revenue Service,
and "admitted to practice before the Internal Revenue Service." Enrolled agents and
enrolled actuaries may abbreviate such designation to either EA or E. A.

()
No attorney, certified public accountant, enrolled agent, enrolled actuary, or other
individual eligible to practice before the Internal Revenue Service shall make, directly or
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indirectly, an uninvited solicitation of employment in matters related to the Internal
Revenue Service. Solicitation includes, but is not limited to, in-person contacts and
telephone communications. This restriction does not apply to (i) Seeking new business
from an existing or former client in a related matter; (ii) communications with family
members; (iii) making the availability of professional services known to other practitioners,
so long as the person or firm contacted is not a potential client; (iv) solicitation by
mailings; or (v) non-coercive in-person solicitation by those eligible to practice before the
Internal Revenue Service while acting as an employee, member, or officer of an exempt
organization listed in sections 501(c)(3) or (4) of the Internal Revenue Code of 1954 (26
U.S.C).

Any targeted direct mail solicitation, i.e. a mailing to those whose unique circumstances
are the basis for the solicitation, distributed by or on behalf of an attorney, certified public
accountant, enrolled agency, enrolled actuary, or other individual eligible to practice
before the Internal Revenue Service shall be clearly marked as such in capital letters on the
envelope and at the top of the first page of such mailing. In addition, all such solicitations
must clearly identify the source of the information used in choosing the recipient.

(b) Fee Information.

(1)

Attorney, certified public accountant, enrolled agent, or enrolled actuary and other
individuals eligible to practice before the Internal Revenue Service may disseminate the
following fee information:

(1) Fixed fees for specific routine services.
(i) Hourly rates.

(iii) Range of fees for particular services.
(iv) Fee charged for an initial consultation.

Any statement of fee information concerning matters in which costs may be incurred shall
include a statement disclosing whether clients will be responsible for such costs.

(2)

Attorney, certified public accountant, enrolled agent, or enrolled actuary and other
individuals eligible to practice before the Internal Revenue Service may also publish the
availability of a written schedule of fees.

3) ‘

Attorney, certified public accountant, enrolled agent, or enrolled actuary and other
individuals eligible to practice before the Internal Revenue Service shall be bound to
charge the hourly rate, the fixed fee for specific routine services, the range of fees for
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particular services, or the fee for an initial consultation published for a reasonable period
of time, but no less than thirty days from the last publication of such hourly rate or fees.

(c) Communications.

Comunication, including fee information, may include professional lists, telephone directories,
print media, mailings, radio and television, and any other method: Provided, that the method
chosen does not cause the communication to become untruthful, deceptive, unduly influencing
or otherwise in violation of these regulations. It shall be construed as a violation of these
regulations for a practitioner to persist in attempting to contact a prospective client, if such
client has made known to the practitioner a desire not to be solicited. In the case of radio and
television broadcasting, the broadcast shall be prerecorded and the practitioner shall retain a
recording of the actual audio transmission. In the case of direct mail communications, the
practitioner shall retain a copy of the actual mailing, along with a list or other description of
persons to whom the communication was mailed or otherwise distributed. Such copy shall be
retained by the practitioner for a period of at least 36 months from the date of the last
transmission or use.

(d) Improper Associations.

An attorney, certified public accountant, enrolled agent, or enrolled actuary may, in matters
related to the Internal Revenue Service, employ or accept employment or assistance as an
associate, correspondent, or subagent from, or share fees with, any person or entity who, to
the knowledge of the practitioner, obtains clients or otherwise practices in a manner forbidden
under this section: Provided, That a practitioner does not, directly or indirectly, act or hold
himself out as an Internal Revenue Service practitioner in connection with that relationship.
Nothing herein shall prohibit an attorney, certified public accountant, or enrolled agent from
practice before the Internal Revenue Service in a capacity other than that described above.

{35 F.R. 13205, Aug. 19, 1970, as amended at 42 F.R. 38350,
July 28, 1977; 44 F.R. 4943, Jan. 24, 1979; 57 F.R. 41095, Sept.
9, 1992]

No attorney, certified public accountant, enrolled agent, or enrolled actuary who is an income
tax return preparer shall endorse or otherwise negotiate any check made in respect of income
taxes which is issued to a taxpayer other than the attorney, certified public accountant or
enrolled agent.
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[42 F.R. 38350, July 28, 1977; 57 F.R. 41095, Sept. 9, 1992]

§10.32  Circ. 230: Practice of law.

Nothing in the regulations in this part shall be construed as authorizing persons not members
of the bar to practice law.

[31 F.R. 10773, Aug. 13, 1966. Redesignated at 42 F.R. 38350,
July 28, 1977) '

§ 10.33  Circ. 230: Tax shelter opinions.

(a) Tax shelter opinions and offering materials.

A practitioner who provides a tax shelter opinion analyzing the Federal tax effects of a tax
shelter investment shall comply with each of the following requirements:

(1)

Factual matters.

(i) The practitioner must make inquiry as to all relevant facts, be satisfied that the
material facts are accurately and completely described in the offering materials, and
assure that any representations as to future activities are clearly identified,
reasonable and complete.

(i1) A practitioner may not accept as true asserted facts pertaining to the tax shelter
which he/she should not, based on his/her background and knowledge, reasonably
believe to be true. However, a practitioner need not conduct an audit or independent
verification of the asserted facts, or assume that a client's statement of the facts
cannot be relied upon, unless he/she has reason to believe that any relevant facts
asserted to him/her are untrue.

(iii) If the fair market value of property or the expected financial performance of an
investment is relevant to the tax shelter, a practitioner may not accept an appralsal
or financial projection as support for the matters claimed therein unless:

(A) The appraisal or financial projection makes sense on its face;
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(B) The practitioner reasonably believes that the person making the appraisal or
financial projection is competent to do so and is not of dubious reputation; and

(C) The appraisal is based on the definition of fair market value prescribed under the
relevant Federal tax provisions.

(iv) If the fair market value of purchased property is to be established by reference
to its stated purchase price, the practitioner must examine the terms and conditions
upon which the property was (or is to be) purchased to determine whether the stated
purchase price reasonably may be considered to be its fair market value.

(2)
Relate law to facts. The practitioner must relate the law to the actual facts and, when
addressing issues based on future activities, clearly identify what facts are assumed.

3)

Identification of material issues. The practitioner must ascertain that all material Federal
tax issues have been considered, and that all of those issues which involve the reasonable
possibility of a challenge by the Internal Revenue Service have been fully and fairly
addressed in the offering materials.

4)

Opinion on each material issue. Where possible, the practitioner must provide an opinion
whether it is more likely than not that an investor will prevail on the merits of each
material tax issue presented by the offering which involves a reasonable possibility of a
challenge by the Internal Revenue Service. Where such an opinion cannot be given with
respect to any material tax issue, the opinion should fully describe the reasons for the
practitioner's inability to opine as to the likely outcome.

)

Overall evaluation.

(i) Where possible, the practitioner must provide an overall evaluation whether the
material tax benefits in the aggregate more likely than not will be realized. Where
such an overall evaluation cannot be given, the opinion should fully describe the
reasons for the practitioner's inability to make an overall evaluation. Opinions
concluding that an overall evaluation cannot be provided will be given special
scrutiny to determine if the stated reasons are adequate.

(ii) A favorable overall evaluation may not be rendered unless it is based on a
conclusion that substantially more than half of the material tax benefits, in terms of
their financial impact on a typical investor, more likely than not will be realized if
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challenged by the Internal Revenue Service.

(i) If it is not possible to give an overall evaluation, or if the overall evaluation is
that the material tax benefits in the aggregate will not be realized, the fact that the
practitioner's opinion does not constitute a favorable overall evaluation, or that it is
an unfavorable overall evaluation, must be clearly and prominently disclosed in the
offering materials.

(iv) The following examples illustrate the principles of this paragraph:
Example (1). A limited partnership acquires real property in a sale-leaseback transaction.
The principal tax benefits offered to investing partners consist of depreciation and interest
deductions. Lesser tax benefits are offered to investors by reason of several deductions
under Internal Revenue Code section 162 (ordinary and necessary business expenses). If a
practitioner concludes that it is more likely than not that the partnership will not be treated
as the owner of the property for tax purposes (which is required to allow the interest and
depreciation deductions), then he/she may not opine to the effect that it is more likely than
not that the material tax benefits in the aggregate will be realized, regardless of whether
favorable opinions may be given with respect to the deductions claimed under Code
section 162.
Example (2). A corporation electing under subchapter S of the Internal Revenue Code is
formed to engage in research and development activities. The offering materials forecast
that deductions for research and experimental expenditures equal to 75% of the total
investment in the corporation will be available during the first two years of the
corporation's operations, other expenses will account for another 15% of the total
investment, and that little or no gross income will be received by the corporation during
this period. The practitioner concludes that it is more likely than not that deductions for
research and experimental expenditures will be allowable. The practitioner may render an
opinion to the effect that based on this conclusion, it is more likely than not that the
material tax benefits in the aggregate will be realized, regardless of whether he/she can
opine that it is more likely than not that any of the other tax benefits will be achieved.
Example (3). An investment program is established to acquire offsetting positions in
commodities contracts. The objective of the program is to close the loss positions in year
one and to close the profit positions in year two. The principal tax benefit offered by the
program is a loss in the first year, coupled with the deferral of offsetting gain until the
following year. The practitioner concludes that the losses will not be deductible in year
one. Accordingly, he/she may not render an opinion to the effect that it is more likely than
not that the material tax benefits in the aggregate will be realized, regardless of the fact
that he/she is of the opinion that losses not allowable in year one will be allowable in year
two, because the principal tax benefit offered is a one-year deferral of income.
Example (4). A limited partnership is formed to acquire, own and operate residential rental
real estate. The offering material forecasts gross income of $2,000,000 and total
deductions of $10,000,000, resulting in net losses of $8,000,000 over the first six taxable
years. Of the total deductions, depreciation and interest are projected to be $7,000,000,
and other deductions $3,000,000. The practitioner concludes that it is more likely than not
that all of the depreciation and interest deductions will be allowable, and that it is more
likely than not that the other deductions will not be allowed. The practitioner may render
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an opinion to the effect that it is more likely than not that the material tax benefits in the
aggregate will be realized.

(6)
Description of opinion. The practitioner must assure that the offering materials correctly
and fairly represent the nature and extent of the tax shelter opinion.

(b) Reliance on other opinions.

(1) In general.

A practitioner may provide an opinion on less than all of the material tax issues only if’

(1) At least one other competent practitioner provides an opinion on the likely
outcome with respect to all of the other material tax issues which involve a
reasonable possibility of challenge by the Internal Revenue Service, and an overall
evaluation whether the material tax benefits in the aggregate more likely than not
will be realized, which is disseminated in the same manner as the practitioner's
opinion; and

(ii) The practitioner, upon reviewing such other opinions and any offering materials,
has no reason to believe that the standards of paragraph (a) of this section have not
been complied with. ' j

Notwithstanding the foregoing, a practitioner who has not been retained to provide
an overall evaluation whether the material tax benefits in the aggregate more likely
than not will be realized may issue an opinion on less than all the material tax issues
only if he/she has no reason to believe, based on his/her knowledge and experience,
that the overall evaluation given by the practitioner who furnishes the overall
evaluation is incorrect on its face. ' ‘

(2) Forecasts and projections.

A practitioner who is associated with forecasts or projections relating to or based upon the tax
consequences of the tax shelter offering that are included in the offering materials, or are
disseminated to potential investors other than the practitioner's clients, may rely on the
opinion of another practitioner as to any or all material tax issues, provided that the
practitioner who desires to rely on the other opinion has no reason to believe that the
standards of paragraph (a) of this section have not been complied with by the practitioner
rendering such other opinion, and the requirements of paragraph (b)(1) of this section are
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satisfied. The practitioner's report shall disclose any material tax issue not covered by, or
incorrectly opined upon, by the other opinion, and shall set forth his/her opinion with
respect to each such issue in a manner that satisfies the requirements of paragraph (a) of
this section.

(c) Definitions.

For purposes of this section:

(1)

"Practitioner’ includes any individual described in §10.3(e).

(2)

A 'tax shelter,' as the term is used in this section, is an investment which has as a
significant and intended feature for Federal income or excise tax purposes either of the
following attributes:

(i) Deductions in excess of income from the investment being available in any year to
reduce income from other sources in that year, or

(ii) Credits in excess of the tax attributable to the income from the investment being
available in any year to offset taxes on income from other sources in that year.
Excluded from the term are municipal bonds; annuities; family trusts (but not
including schemes or arrangements that are marketed to the public other than in a
direct practitioner-client relationship); qualified retirement plans; individual
retirement accounts; stock option plans; securities issued in a corporate
reorganization; mineral development ventures, if the only tax benefit would be
percentage depletion; and real estate where it is anticipated that in no year is it likely
that deductions will exceed gross income from the investment in that year, or that
tax credits will exceed the tax attributable to gross income from the investment in
that year. Whether an investment is intended to have tax shelter features depends on
the objective facts and circumstances of each case. Significant weight will be given
to the features described in the offering materials to determine whether the
investment is a tax shelter.

() o . ‘

A 'tax shelter opinion,' as the term is used in this section, is advice by a practitioner
concerning the Federal tax aspects of a tax shelter either appearing or referred to in the
offering materials, or used or referred to in connection with sales promotion efforts, and
directed to persons other than the client who engaged the practitioner to give the advice.
The term includes the tax aspects or tax risks portion of the offering materials prepared by
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or at the direction of a practitioner, whether or not a separate opinion letter is issued or
whether or not the practitioner's name is referred to in the offering materials or in
connection with the sales promotion efforts. In addition, a financial forecast or projection
prepared by a practitioner is a tax shelter opinion if it is predicated on assumptions
regarding Federal tax aspects of the investment, and it meets the other requirements of the
first sentence of this subparagraph. The term does not, however, include rendering advice
solely to the offeror or reviewing parts of the offering materials, so long as neither the
name of the practitioner, nor the fact that a practitioner has rendered advice concerning
the tax aspects, is referred to in the offering materials or in connection with the sales
promotion efforts.

(4)

A 'material' tax issue as the term is used in this section is

(i) Any Federal income or excise tax issue relating to a tax shelter that would make a
significant contribution toward sheltering from Federal taxes income from other
sources by providing deductions in excess of the income from the tax shelter
investment in any year, or tax credits available to offset tax liabilities in excess of the
tax attributable to the tax shelter investment in any year;

(ii) Any other Federal income or excise tax issue relating to a tax shelter that could
have a significant impact (either beneficial or adverse) on a tax shelter investor under
any reasonably foreseeable circumstances (e.g., depreciation or investment tax credit
recapture, availability of long-term capital gain treatment, or realization of taxable
income in excess of cash flow, upon sale or other disposition of the tax shelter
investment); and

(iii) The potential applicability of penalties, additions to tax, or interest charges that
reasonably could be asserted against a tax shelter investor by the Internal Revenue
Service with respect to the tax shelter. The determination of what is material is to be
made in good faith by the practitioner, based on information available at the time the
offering materials are circulated.

(d) Advisory committee.

For purposes of advising the Director of Practice whether an individual may have violated
§10.33, the Director of Practice is authorized to establish an Advisory Committee, composed
of at least five individuals authorized to practice before the Internal Revenue Service. Under
procedures established by the Director of Practice, such Advisory Committee shall, at the
request of the Director of Practice, review and make recommendations with regard to alleged
violations of §10.33.

[49 F.R. 6722, Feb. 23, 1984; 49 F.R. 7116, Feb. 27, 1984] T.D.
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8545, 6/15/94.

§ 10 34 Circ. 230 Standards for advusmg wnth respect to tax return
positions and for preparing or signing returns.

(a) Standards of conduct.

(1) Realistic possibility standard.

A practitioner may not sign a return as a preparer if the practitioner determines that the return
contains a position that does not have a realistic possibility of being sustained on its merits
(the realistic possibility standard) unless the position is not frivolous and is adequately
disclosed to the Service. A practitioner may not advise a client to take a position on a
return, or prepare the portion of a return on which a position is taken, unless --

(i) The practitioner determines that the position satisfies the realistic possibility
standard; or

(ii) The position is not frivolous and the practitioner advises the client of any
opportunity to avoid the accuracy-related penalty in section 6662 of the Internal
Revenue Code of 1986 by adequately disclosing the position and of the requirements
for adequate disclosure.

(2) Advising clients on potential penalties.

A practitioner advising a client to take a position on a return, or preparing or signing a return as a
preparer, must inform the client of the penalties reasonably likely to apply to the client
with respect to the position advised, prepared, or reported. The practitioner also must
inform the client of any opportunity to avoid any such penalty by disclosure, if relevant,
and of the requirements for adequate disclosure. This paragraph (a)(2) applies even if the
practitioner is not subject to a penalty with respect to the position.

(3) Relying on information furnished by clients.

A practitioner advising a client to take a position on a return, or preparing or signing a return as a
preparer, generally may rely in good faith without verification upon information furnished
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by the client. However, the practitioner may not ignore the implications of information
furnished to, or actually known by, the practitioner, and must make reasonable inquiries if
the information as furnished appears to be incorrect, inconsistent, or incomplete.

(4) Definitions.

For purposes of this section:

(i) Realistic possibility. A position is considered to have a realistic possibility of
being sustained on its merits if a reasonable and well-informed analysis by a person
knowledgeable in the tax law would lead such a person to conclude that the position
has approximately a one in three, or greater, likelihood of being sustained on its
merits. The authorities described in 26 CFR 1.6662-4(d)(3)(iii), or any successor
provision, of the substantial understatement penalty regulations may be taken into
account for purposes of this analysis. The possibility that a position will not be
challenged by the Service (e.g., because the taxpayer's return may not be audited or
because the issue may not be raised on audit) may not be taken into account.

(ii) Frivolous. A position is frivolous if it is patently improper.
(b) Standard of discipline.

As provided in §10.52, only violations of this section that are willful, reckless, or a result of
gross incompetence will subject a practitioner to suspension or disbarment from practice
before the Service.

T.D. 8545, 6/15/94.

§10.50  Circ. 230: Authority suspend.

Pursuant to 31 U.S.C. 330(b), the Secretary of the Treasury after notice and an opportunity for a
proceeding, may suspend or disbar any practitioner from practice before the Internal
Revenue Service. The Secretary may take such action against any practitioner who is
shown to be incompetent or disreputable, who refuses to comply with any regulation in
this part, or who, with intent to defraud, willfully and knowingly misleads or threatens a
client or prospective client.

[31 F.R. 10773, Aug. 13, 1966, as amended at 35 F.R. 13205,
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Aug. 19, 1970; 57 F.R. 41095, Sept. 9, 1992] T.D. 8545, 6/15/94.

Disreputable conduct for which an attorney, certified public accountant, enrolled agent, or
enrolled actuary may be disbarred or suspended from practice before the Internal Revenue
Service includes, but is not limited to:

(a)

Conviction of any criminal offense under the revenue laws of the United States, or of any
offense involving dishonesty, or breach of trust.

(b).

Giving false or misleading information, or participating in any way in the giving of false or
misleading information, to the Department of the Treasury or any officer or employee thereof,
or to any tribunal authorized to pass upon Federal tax matters, in connection with any matter
pending or likely to be pending before them, knowing such information to be false or
misleading. Facts or other matters contained in testimony, Federal tax returns, financial
statements, applications for enrollment, affidavits, declarations, or any other document or
statement, written or oral, are included in the term "information."

©

Solicitation of employment as prohibited under §10.30 of this part, the use of false or
misleading representations with intent to deceive a client or a prospective client in order to
procure employment, or intimating that the practitioner is able improperly to obtain special
consideration or action from the Internal Revenue Service or officer or employee thereof.

@)

Willfully failing to make Federal tax return in violation of the revenue laws of the United
States, or evading, attempting to evade, or participating in any way in evading or attempting
to evade any Federal tax or payment thereof, knowingly counseling or suggesting to a client
or prospective client an illegal plan to evade Federal taxes or payment thereof, or concealing
assets of himself or another to evade Federal taxes or payment thereof.

(¢)

Misappropriation of, or failure properly and promptly to remit funds received from a client for
the purpose of payment of taxes or other obligations due the United States.

®

Directly or indirectly attempting to influence, or offering or agreeing to attempt to influence,
the official action of any officer or employee of the Internal Revenue Service by the use of
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threats, false accusations, duress or coercion, by the offer of any special inducement or
promise of advantage or by the bestowing of any gift, favor or thing of value.

(2)

Disbarment or suspension from practice as an attorney, certified public accountant, public
accountant, or actuary by any duly constituted authority of any State, possession, territory,
Commonwealth, the District of Columbia, any Federal court of record, or any Federal agency,
body or board.

(h)

Knowingly aiding and abetting another person to practice before the Internal Revenue Service
during a period of suspension, disbarment, or ineligibility of such other person. Maintaining a
partnership for the practice of law, accountancy, or other related professional service with a
person who is under disbarment from practice before the Service shall be presumed to be a
violation of this provision.

@)
Contemptuous conduct in connection with practice before the Internal Revenue Service,

including the use of abusive language, making false accusations and statements knowing them
to be false, or circulating or publishing malicious or libelous matter.

0)
Giving a false opinion, knowingly, recklessly, or through gross incompetence, including an
opinion which is intentionally or recklessly misleading, or a pattern of providing incompetent
opinions on questions arising under the Federal tax laws. False opinions described in this
paragraph include those which reflect or result from a knowing misstatement of fact or law;
from an assertion of a position known to be unwarranted under existing law; from counseling
or assisting in conduct known to be illegal or fraudulent; from concealment of matters
required by law to be revealed; or from conscious disregard of information indicating that
material facts expressed in the tax opinion or offering material are false or misleading. For
purposes of this paragraph, reckless conduct is a highly unreasonable omission or
misrepresentation involving an extreme departure from the standards of ordinary care that a
practitioner should observe under the circumstances. A pattern of conduct is a factor that will
be taken into account in determining whether a practitioner acted knowingly, recklessly, or
through gross incompetence. Gross incompetence includes conduct that reflects gross
indifference, preparation which is grossly inadequate under the circumstances, and a consistent
failure to perform obligations to the client.

[31 F.R. 10773, Aug. 13, 1966, as amended at 35 F.R. 13205,
Aug. 19, 1970; 42 F.R. 38350, July 28, 1977; 44 F.R. 4946, Jan.
24,1979; 49 F R. 6723, Feb. 23, 1984, 57 F.R. 41095, Sept. 9,
1992] T.D. 8545, 6/15/94.
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Circ. 230: Violation of regulations.

§ 10.52

A practitioner may be disbarred or suspended from practice before the Internal Revenue Service
for any of the following:

(@)
Willfully violating any of the regulations contained in this part.
(b)

Recklessly or through gross incompetence (within the meaning of §10.51(j)) violating §10.33
or §10.34 of this part.

[31 F.R. 10773, Aug. 13, 1966, as amended at 49 F.R. 6724,
Feb. 23, 1984; 57 F.R. 41095, Sept. 9, 1992] T.D. 8545, 6/15/94.

§ 10.53 Circ. 230: Receipt of information concerning attorneys, certiﬁe
public accountants and enrolled agents.

If an officer or employee of the Internal Revenue Service has reason to believe that an
attorney, certified public accountant, enrolled agent, or enrolled actuary has violated any
provision of this part, or if any such officer or employee receives information to that effect, he
shall promptly make a written report thereof, which report or a copy thereof shall be
forwarded to the Director of Practice. If any other person has information of such violations,
he may make a report thereof to the Director of Practice or to any officer or employee of the
Internal Revenue Service.

[57 F.R. 41095, Sept. 9, 1992]

Whenever the Director of Practice has reason to believe that any attorney, certified public
accountant, enrolled agent, or enrolled actuary has violated any provision of the laws or
regulations governing practice before the Internal Revenue Service, he may reprimand such
person or institute a proceeding for disbarment or suspension of such person. The proceeding
shall be instituted by a complaint which names the respondent and is signed by the Director of
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Practice and filed in his office. Except in cases of willfulness, or where time, the nature of the
proceeding, or the public interest does not permit, a proceeding will not be instituted under
this section until facts or conduct which may warrant such action have been called to the
attention of the proposed respondent in writing and he has been accorded opportunity to
demonstrate or achieve compliance with all lawful requirements.

[57 F.R. 41095, Sept. 9, 1992]

§ 10.55  Circ. 230: Conferences.

(a) In general.

The Director of Practice may confer with an attorney, certified public accountant, enrolled
agent, or enrolled actuary concerning allegations of misconduct irrespective of whether a
proceeding for disbarment or suspension has been instituted against him. If such conference
results in a stipulation in connection with a proceeding in which such person is the respondent,
the stipulation may be entered in the record at the instance of either party to the proceeding.

(b) Resignation or voluntary suspension.

An attorney, certified public accountant, enrolled agent, or enrolled actuary in order to avoid
the institution or conclusion of a disbarment or suspension proceeding, may offer his consent
to suspension from practice before the Internal Revenue Service. An enrolled agent may also
offer his resignation. The Director of Practice, in his discretion, may accept the offered
resignation of an enrolled agent and may suspend an attorney, certified public accountant, or
enrolled agent in accordance with the consent offered.

[31 F.R. 10773, Aug. 13, 1966, as amended at 35 F.R. 132086,
Aug. 19, 1970; 57 F.R. 41095, Sept. 9, 1992)

§10.56  Circ. 230: Contents of complaint.

(a) Charges.

A complaint shall give a plain and concise description of the allegations which constitute the
basis for the proceeding. A complaint shall be deemed sufficient if it fairly informs the
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respondent of the charges against him so that he is able to prepare his defense.

(b) Demand for answer.

In the complaint, or in a separate paper attached to the complaint, notification shall be given
of the place and time within which the respondent shall file his answer, which time shall not be
less than 15 days from the date of service of the complaint, and notice shall be given that a
decision by default may be rendered against the respondent in the event he fails to file his
answer as required.

[31 F.R. 10773, Aug. 13, 1966, as amended at 42 F.R. 38350,
July 28, 1977]

§ 10.57
(a) Complaint.

The complaint or a copy thereof may be served upon the respondent by certified mail, or
first-class mail as hereinafter provided; by delivering it to the respondent or his attorney or
agent of record either in person or by leaving it at the office or place of business of the
respondent, attorney or agent; or in any other manner which has been agreed to by the
respondent. Where the service is by certified mail, the return post office receipt duly signed by
or on behalf of the respondent shall be proof of service. If the certified matter is not claimed
or accepted by the respondent and is returned undelivered, complete service may be made
upon the respondent by mailing the complaint to him by first-class mail, addressed to him at
the address under which he is enrolled or at the last address known to the Director of Practice.
If service is made upon the respondent or his attorney or agent of record in person or by
leaving the complaint at the office or place of business of the respondent, attorney or agent,
the certified return by the person making service, setting forth the manner of service, shall be
proof of such service.

(b) Service of papers other than complaint.

Any paper other than the complaint may be served upon an attorney, certified public
accountant, or enrolled agent as provided in paragraph (a) of this section or by mailing the
paper by first-class mail to the respondent at the last address known to the Director of
Practice, or by mailing the paper by first-class mail to the respondent's attorney or agent of
record. Such mailing shall constitute complete service. Notices may be served upon the
respondent or his attorney or agent of record by telegraph.
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(c) Filing of papers.

Whenever the filing of a paper is required or permitted in connection with a disbarment or
suspension proceeding, and the place of filing is not specified by this subpart or by rule or
order of the Administrative Law Judge, the paper shall be filed with the Director of Practice,
Treasury Department, Washington, D.C. 20220. All papers shall be filed in duplicate.

[Dept. Circ. 230, Rev., 31 F.R. 10773, Aug. 13, 1966, as
amended at 31 F.R. 13992, Nov. 2, 1966; 42 F.R. 38350, July 28,
1977]

§ 1.58 Cir. 230: Answer.

(a) Filing.

The respondent's answer shall be filed in writing within the time specified in the complaint or
notice of institution of the proceeding, unless on application the time is extended by the
Director of Practice or the Administrative Law Judge. The answer shall be filed in duplicate
with the Director of Practice.

(b) Contents.

The answer shall contain a statement of facts which constitute the grounds of defense, and it
shall specifically admit or deny each allegation set forth in the complaint, except that the
respondent shall not deny a material allegation in the complaint which he knows to be true, or
state that he is without sufficient information to form a belief when in fact he possesses such
information. The respondent may also state affirmatively special matters of defense.

(c) Failure to deny or answer allegations in the complaint.

Every allegation in the complaint which is not denied in the answer shall be deemed to be
admitted and may be considered as proved, and no further evidence in respect of such
allegation need be adduced at a hearing. Failure to file an answer within the time prescribed in
the notice to the respondent, except as the time for answer is extended by the Director of
Practice or the Administrative Law Judge, shall constitute an admission of the allegations of
the complaint and a waiver of hearing, and the Administrative Law Judge may make his
decision by default without a hearing or further procedure.
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[31 F.R. 10773, Aug. 13, 1966, as amended at 42 F.R. 38350,
July 28, 1977]

§ 10.59 Clrc 230: Supplemental charges

If it appears that the respondent in his answer, falsely and in bad faith, denies a material
allegation of fact in the complaint or states that the respondent has no knowledge sufficient to
form a belief, when he in fact possesses such information, or if it appears that the respondent
has knowingly introduced false testimony during proceedings for his disbarment or
suspension, the Director of Practice may thereupon file supplemental charges against the
respondent. Such supplemental charges may be tried with other charges in the case, provided
the respondent is given due notice thereof and is afforded an opportunity to prepare a defense
thereto.

§ 10.60  Circ. 230: Reply to answer.

No reply to the respondent's answer shall be required, and new matter in the answer shall be
deemed to be denied, but the Director of Practice may file a reply in his discretion or at the
request of the Administrative Law Judge.

[31 F.R. 10773, Aug. 13, 1966, as amended at 42 F.R. 38350,
July 28, 1977]

§ 10.61 Circ. 230: Proof; variance; amendment of pleadlngs """""""""""

In the case of a variance between the allegations in a pleading and the evidence adduced in
support of the pleading, the Administrative Law Judge may order or authorize amendment of
the pleading to conform to the evidence: Provided, That the party who would otherwise be
prejudiced by the amendment is given reasonable opportunity to meet the allegations of the
pleading as amended; and the Administrative Law Judge shall make findings on any issue
presented by the pleadings as so amended.

[31 F.R. 10773, Aug. 13, 1966, as amended at 42 F.R. 38350,
July 28, 1977]
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§ 10.62  Circ. 230.Mot|ons and requests.

Motions and requests may be filed with the Director of Practice or with the Administrative
Law Judge.

[31 F.R. 10773, Aug. 13, 1966, as amended at 42 F.R. 38350,
July 28, 1977]

S BRSSP0 RS

§ 10.63  Circ. 230: Representation.

A respondent or proposed respondent may appear in person or he may be represented by
counsel or other representative who need not be enrolled to practice before the Internal
Revenue Service. The Director may be represented by an attorney or other employee of the
Internal Revenue Service.

§ 10 “ Cer 230: AdmlnlstratlveLanudge

(a) Appointment.

An Administrative Law Judge, appointed as provided by 5 U.S.C. 3105 (1966), shall conduct
proceedings upon complaints for the disbarment or suspension of attorneys, certified public
accountants, or enrolled agents.

(b) Powers of Examiner.

Among other powers, the Examiner shall have authority, in connection with any disbarment or
suspension proceeding assigned or referred to him, to do the following:

(1)

Administer oaths and affirmations;

(2)

Make rulings upon motions and requests, which rulings may not be appealed from prior to
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the close of a hearing except, at the discretion of the Administrative Law Judge, in
extraordinary circumstances;

)

Determine the time and place of hearing and regulate its course and conduct;

4)
Adopt rules of procedure and modify the same from time to time as occaston requires for
the orderly disposition of proceedings;

()

Rule upon offers of proof, receive relevant evidence, and examine witnesses;

(6)

Take or authorize the taking of depositions;

(7)

Receive and consider oral or written argument on facts or law;

®) | ,
Hold or provide for the holding of conferences for the settlement or simplification of the
issues by consent of the parties,

) .
Perform such acts and take such measures as are necessary or appropriate to the efficient
conduct of any proceeding; and

(10)

Make initial decisions.

[31 F.R. 10773, Aug. 13, 1966, as amended at 42 F.R. 38350,
July 28, 1977]

§ 10.65  Circ. 230: Hearings.

(a) In general.
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An Administrative Law Judge will preside at the hearing on a complaint furnished under
§10.54 for the disbarment or suspension of a practitioner. Hearings will be stenographically
recorded and transcribed and the testimony of witnesses will be taken under oath or
affirmation. Hearings will be conducted pursuant to S U.S.C. 556. A hearing in a proceeding
requested under §10.76(g) will be conducted de novo .

(b) Failure to appear.

If either party to the proceeding fails to appear at the hearing, after due notice thereof has
been sent to him, he shall be deemed to have waived the right to a hearing and the
Administrative Law Judge may make his decision against the absent party by default.

[31 F.R. 10773, Aug. 13, 1966, as amended at 42 F.R. 38350,
July 28, 1977] T.D. 8545, 6/15/94.

§10.66  Circ. 230: Evidence.

(a) In general.

The rules of evidence prevailing in courts of law and equity are not controlling in hearings on
complaints for the disbarment or suspension of attorneys, certified public accountants, and
enrolled agents. However, the Administrative Law Judge shall exclude evidence which is
irrelevant, immaterial, or unduly repetitious.

(b) Depositions.

The deposition of any witness taken pursuant to §10.67 may be admitted.

(c) Proof of documents.

Official documents, records, and papers of the Internal Revenue Service and the Office of
Director of Practice shall be admissible in evidence without the p; roduction of an officer or
employee to authenticate them. Any such documents, records, and papers may be evidenced
by a copy attested or identified by an officer or employee of the Internal Revenue Service or
the Treasury Department, as the case may be.
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(d) Exhibits.

If any document, record, or other paper is introduced in evidence as an exhibit, the
Administrative Law Judge may authorize the withdrawal of the exhibit subject to any
conditions which he deems proper.

(e) Objections.

Objections to evidence shall be in short form, stating the grounds of objection relied upon, and
the record shall not include argument thereon, except as ordered by the Administrative Law
Judge. Rulings on such objections shall be a part of the record. No exception to the ruling is
necessary to preserve the rights of the parties.

[31 F.R. 10773, Aug. 13, 1966, as amended at 35 F.R. 13206,
Aug. 19, 1970; 42 F.R. 38350, July 28, 1977]

§ 10.67  Circ. 230: Depositions.

Depositions for use at a hearing may, with the written approval of the Administrative Law
Judges, be taken by either the Director of Practice or the respondent or their duly authorized
representatives. Depositions may be taken upon oral or written interrogatories, upon not less
than 10 dayswritten notice to the other party before any officer duly authorized to administer
an oath for general purposes or before an officer or employee of the Internal Revenue Service
who is authorized to administer an oath in internal revenue matters. Such notice shall state the
names of the witnesses and the time and place where the depositions are to be taken. The
requirement of 10 days'notice may be waived by the parties in writing, and depositions may
then be taken from the persons and at the times and places mutually agreed to by the parties.
When a deposition is taken upon written inetrrogatories, any cross-examination shall be upon
written interrogatories. Copies of such written interrogatories shall be served upon the other
party with the notice, and copies of any written cross-interrogation shall be mailed or
delivered to the opposing party at least 5 days before the date of taking the depositions, unless
the parties mutually agree otherwise. A party upon whose behalf a deposition is taken must
file it with the Administrative Law Judge and serve one copy upon the opposing party.
Expenses in the reporting of depositions shall be borne by the party at whose instance the
deposition is taken.

[31 F.R. 10773, Aug. 13, 1966, as amended at 42 F.R. 38350,
July 28, 1977
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§ 10.68

In cases where the hearing is stenographically reported by a Government contract reported,
copies of the transcript may be obtained from the reporter at rates not to exceed the maximum
rates fixed by contract between the Government and the reporter. Where the hearing is
stenographically reported by a regular employee of the Internal Revenue Service, a copy
thereof will be supplied to the respondent either without charge or upon the payment of a
reasonable fee. Copies of exhibits introduced at the hearing or at the taking or depositions will

be supplied to the parties upon the payment of a reasonable fee (Sec. 501, Pub. L. 82-137, 65
Stat. 290 (31 U.S.C. 483a))

[31 F.R. 10773, Aug. 13, 1966, as amended at 42 F.R. 38350,
July 28, 1977]

§ 10.69  Circ. 230: Proposed flndlngs and conclusions.

Except in cases where the respondent has failed to answer the complaint or where a party has
failed to appear at the hearing, the Administrative Law Judge, prior to making his decision,
shall afford the parties a reasonable opportunity to submit proposed findings and conclusions
and supporting reasons therefor.

[31 F.R. 10773, Aug. 13, 1966, as amended at 42 F.R. 38350,
July 28, 1977)

§ 10.70 Circ. 230: Decision of the Administrative Law Judge.

As soon as practicable after the conclusion of a hearing and the receipt of any proposed
findings and conclusions timely submitted by the parties, the Administrative Law Judge shall
make the initial decision in the case. The decision shall include () a statement of findings and
conclusions, as well as the reasons or basis therefor, upon all the material issues of fact, law,
or discretion presented on the record, and (b) an order of disbarment, suspension, or
reprimand or an order of dismissal of the complaint. The Administrative Law Judge shall file
the decision with the Director of Practice and shall transmit a copy thereof to the respondent
or his attorney of record. In the absence of an appeal to the Secretary of the Treasury, or
review of the decision upon motion of the Secretary, the decision of the Administrative Law
Judge shall without further proceedings before the decisions of the Secretary of the Treasury
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30 days from the date of the Administrative Law Judge's decision.

[31 F.R. 10773, Aug. 13, 1966, as amended at 42 F.R. 38350,
July 28, 1977]

§ 10.71 Circ. 230: Appeal to the Secretary.

Within 30 days from the date of the Administrative Law Judge's decision, either party may
appeal to the Secretary of the Treasury. The appeal shall be filed with the Director of Practice
in duplicate and shall include exceptions to the decision of the Administrative Law Judge and
supporting reasons for such exceptions. If an appeal is filed by the Director of Practice, he
shall transmit a copy thereof to the respondent. Within 30 days after receipt of an appeal or
copy thereof, the other party may file a reply brief in duplicate with the Director of Practice. If
the reply brief is filed by the Director, he shall transmit a copy of it to the respondent. Upon
the filing of an appeal and a reply brief, if any, the Director of Practice shall transmit the entire
record to the Secretary of the Treasury.

[31 F.R. 10773, Aug. 13, 1966, as amended at 42 F.R. 38350,
July 28, 1977] '

§ 10.72 Cir 230: Decision of the Secretary.

On appeal from or review of the initial decision of the Administrative Law Judge, the
Secretary of the Treasury will make the agency decision. In making his decision the Secretary
of the Treasury will review the record or such portions thereof as may be cited by the parties
to permit limiting of the issues. A copy of the Secretary's decision shall be transmitted to the
respondent by the Director of Practice.

[31 F.R. 10773, Aug. 13, 1966, as amended at 42 F.R. 38350,
July 28, 1977]

In case the final order against the respondent is for disbarment, the respondent shall not
thereafter be permitted to practice before the Internal Revenue Service unless and until
authorized to do so by the Director of Practice pursuant to §10.75. In case the final order
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against the respondent is for suspension, the respondent shall not thereafter be permitted to
practice before the Internal Revenue Service during the period of suspension. If an enrolled
agent is disbarred or suspended, he shall surrender his enrollment card to the Director of
Practice for cancellation, in the case of disbarment, or for retention during the period of
suspension.

Upon the issuance of a final order disbarring or suspending an attorney, certified public
accountant, or enrolled agent, the Director of Practice shall give notice thereof to appropriate
officers and employees of the Internal Revenue Service and to interested departments and
agencies of the Federal Government. Notice in such manner as the Director of Practice may
determine may be given to the proper authorities of the State by which the disbarred or
suspended person was licensed to practice as an attorney or accountant.

§ 10.75  Circ. 230: Petition for reinstatement.

The Director of Practice may entertain a petition for reinstatement from any person disbarred
from practice before the Internal Revenue Service after the expiration of 5 years following
such disbarment. Reinstatement may not be granted unless the Director of Practice is satisfied
that the petitioner, thereafter, is not likely to conduct himself contrary to the regulations in this
part, and that granting such reinstatement would not be contrary to the public interest.

[31 F.R. 10773, Aug. 13, 1966, as amended at 35 F.R. 13206,
Aug. 19, 1970]

of license for cause.

(a) When applicable.

Whenever the Director has reason to believe that a practitioner is described in paragraph (b)
of this section, the Director may institute a proceeding under this section to suspend the
practitioner from practice before the Service.

(b) To whom applicable.
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This section applies to any practitioner who, within 5 years of the date a complaint instituting
a proceeding under this section is served --

(1)

Has had his or her license to practice as an attorney, certified public accountant, or actuary
suspended or revoked for cause (not including a failure to pay a professional licensing fee)
by any authority or court, agency, body, or board described in §10.51(g); or

) '
Has been convicted of any crime under title 26 of the United States Code, or a felony
under title 18 of the United States Code involving dishonesty or breach of trust.

(c) Instituting a proceeding.

A proceeding under this section will be instituted by a complaint that names the respondent, is
signed by the Director, is filed in the Director's office, and is served according to the rules set
forth in §10.57(a). The complaint must give a plain and concise description of the allegations
that constitute the basis for the proceeding. The complaint, or a separate paper attached to the
complaint, must notify the respondent --

(1)

Of the place and due date for filing an answer;

(2)
That a decision by default may be rendered if the respondent fails to file an answer as
required;

(3)
That the respondent may request a conference with the Director to address the merits of
the complaint and that any such request must be made in the answer; and

4

That the respondent may be suspended either immediately following the expiration of the
period by which an answer must be filed or, 1f a conference is requested, immediately
following the conference.

(d) Answer.
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The answer to a complaint described in this section must be filed no later than 30 calendar
days following the date the complaint is served, unless the Director extends the time for filing.
The answer must be filed in accordance with the rules set forth in §10.58, except as otherwise
provided in this section. A respondent is entitled to a conference with the Director only if the
conference is requested in a timely filed answer. If a request for a conference is not made in
the answer or the answer is not timely filed, the respondent will be deemed to have waived his
or her right to a conference and the Director may suspend such respondent at any time
following the date on which the answer was due.

(e) Conference.

The Director or his or her designee will preside at a conference described in this section. The
conference will be held at a place and time selected by the Director, but no sooner than 14
calendar days after the date by which the answer must be filed with the Director, unless the
respondent agrees to an earlier date. An authorized representative may represent the
respondent at the conference. Following the conference, upon a finding that the respondent is
described in paragraph (b) of this section, or upon the respondent's failure to appear at the
conference either personally or through an authorized representative, the Director may
immediately suspend the respondent from practice before the Service.

(f) Duration of suspension.

A suspension under this section will commence on the date that written notice of the
suspension is issued. A practitioner's suspension will remain effective until the earlier of the
following --

(1)
The Director lifts the suspension after determining that the practitioner is no longer
described in paragraph (b) of this section or for any other reason; or

(2)
The suspension is lifted by an Administrative Law Judge or the Secretary of the Treasury
in a proceeding referred to in paragraph (g) of this section and instituted under §10.54.

(g) Proceeding instituted under §10.54.

If the Director suspends a practitioner under this §10.76, the practitioner may ask the Director
to issue a complaint under §10.54. The request must be made in writing within 2 years from
the date on which the practitioner's suspension commences. The Director must issue a
complaint requested under this paragraph within 30 calendar days of receiving the request.
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[49 F.R. 6724, Feb. 23, 1984] T.D. 8545, 6/15/94.

§ 10.77 Circ. 230: Authority to disqualify; effect of disqualification.

(a) Authority to disqualify.

Pursuant to section 156 of the Deficit Reduction Act of 1984, 98 Stat. 695, amending 31
U.S.C. 330, the Secretary of the Treasury, after due notice and opportunity for hearing may
disqualify any appraiser with respect to whom a penalty has been assessed after July 18, 1984,
under section 6701(a) of the Internal Revenue Code of 1954, as amended (26 U.S.C.
6701(a)).

(b) Effect of disqualification.

If any appraiser is disqualified pursuant to 31 U.S.C. 330 and this Subpart:

(1)
Appraisals by such appraiser shall not have any probative effect in any administrative
proceeding before the Department of the Treasury or the Internal Revenue Service; and

)

Such appraiser shall be barred from presenting evidence or testimony in any such
administrative proceeding. Paragraph (b)(1) shall apply to appraisals made by such
appraiser after the effective date of disqualification, but shall not apply to appraisals made
by the appraiser on or before such date. Notwithstanding the forgoing sentence, an
appraisal otherwise barred from admission into evidence pursuant to paragraph (b)(1) may
be admitted into evidence solely for the purpose of determining the taxpayer's reliance in
good faith on such appraisal. Paragraph (b)(2) shall apply to the presentation of testimony
or evidence in any administrative proceeding after the date of such disqualification,
regardless of whether such testimony or evidence would pertain to an appraisal made prior
to such date.

§ 10.78 Circ. 230: Institution of proceeding.

(a) In general.
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Whenever the Director of Practice is advised or becomes aware that a penalty has been
assessed against an appraiser under 26 U.S.C. 6701(a), he/she may reprimand such person or
institute a proceeding for disqualification of such appraiser through the filing of a complaint.
Irrespective of whether a proceeding for disqualification has been instituted against an
appraiser, the Director of Practice may confer with an appraiser against whom such a penalty
has been assessed concerning such penalty.

(b) Voluntary disqualification.

In order to avoid the initiation or conclusion of a disqualification proceeding, an appraiser may
offer his/her consent to disqualification. The Director of Practice, in his/her discretion, may
disqualify an appraiser in accordance with the consent offered.

(a) Charges.

A proceeding for disqualification of an appraiser shall be instituted through the filing of a
complaint, which shall give a plain and concise description of the allegations that constitute
the basis for the proceeding. A complaint shall be deemed sufficient if it refers to the penalty
previously imposed on the respondent under section 6701(a) of the Internal Revenue Code of
1954, as amended (26 U.S.C. 6701(a)), and advises him/her of the institution of the
proceeding.

(b) Demand for answer.

In the complaint, or in a separate paper attached to the complaint, notification shall be given
of the place and time within which the respondent shall file his/her answer, which time shall
not be less than 15 days from the date of service of the complaint, and notice shall be given
that a decision by default may be rendered against the respondent in the event there is failure
to file an answer.

(a) Complaint,
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The complaint or a copy thereof may be served upon the respondent by certified mail, or
first-class mail as hereinafter provided, by delivering it to the respondent or his/her attorney or
agent of record either in person or by leaving it at the office or place of business of the
respondent, attorney or agent, or in any other manner that has been agreed to by the
respondent. Where the service is by certified mail, the return post office receipt duly signed by
or on behalf of the respondent shall be proof of service. If the certified mail is not claimed or
accepted by the respondent and is returned undelivered, complete service may be made by
mailing the complaint to the respondent by first-class mail, addressed to the respondent at the
last address known to the Director of Practice. If service is made upon the respondent in
person or by leaving the complaint at the office or place of business of the respondent, the
verified return by the person making service, setting forth the manner of service, shall be proof
of such service.

(b) Service of papers other than complaint.

Any paper other than the complaint may be served as provided in paragraph (a) of this section
or by mailing the paper by first-class mail to the respondent at the last address known to the
Director of Practice, or by mailing the paper by first-class mail to the respondent's attorney or
agent of record. Such mailing shall constitute complete service. Notices may be served upon
the respondent or his/her attorney or agent of record by telegraph.

(c) Filing of papers.

Whenever the filing of a paper is required or permitted in connection with a disqualification
proceeding under this Subpart or by rule or order of the Administrative Law Judge, the paper
shall be filed with the Director of Practice, Treasury Department, Internal Revenue Service,
Washington, D.C. 20224. All papers shall be filed in duplicate.

(a) Filing.

The respondent's answer shall be filed in writing within the time specified in the complaint or
notice of institution of the proceeding, unless on application the time is extended by the
Director of Practice or the Administrative Law Judge. The answer shall be filed in duplicate
with the Director of Practice.

(b) Contents.
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The answer shall contain a statement of facts that constitute the grounds of defense, and it
shall specifically admit or deny each allegation set forth in the complaint, except that the
respondent shall not deny a material allegation in the complaint that he/she knows to be true,
or state that he/she is without sufficient information to form a belief when in fact he/she
possesses such information.

(¢) Failure to deny or answer allegations in the complaint.

Every allegation in the complaint which is not denied in the answer shall be deemed to be
admitted and may be considered as proved, and no further evidence in respect of such
allegation need be adduced at a hearing. Failure to file an answer within the time prescribed in
the notice to the respondent, except as the time for answer is extended by the Director of
Practice or the Administrative Law Judge, shall constitute an admission of the allegations of
the complaint and a waiver of hearing, and the Administrative Law Judge may make his/her
decision by default without a bearing or further procedure.

§ 10.82  Circ. 230: Supplemental charges.

If it appears that the respondent in his/her answer, falsely and in bad faith, denies a material
allegation of fact in the complaint or states that the respondent has no knowledge
sufficient to form a belief, when he/she in fact possesses such information, or if it appears
that the respondent has knowingly introduced false testimony during proceedings for
his/her disqualification, the Director of Practice may thereupon file supplemental charges
against the respondent. Such supplemental charges may be tried with other charges in the
case, provided the respondent is given due notice thereof and is afforded an opportunity to
prepare a defense thereto.

§ 1.83 i. 230: Reply to answer.

No reply to the respondent's answer shall be required, and any new matter in the answer shall be
deemed to be denied, but the Director of Practice may file a reply in his/her discretion or
at the request of the Administrative Law Judge.

10.8 230: Pof ariance, amendment of pleadings.
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In the case of a variance between the allegations in a pleading and the evidence adduced in
support of the pleading, the Administrative Law Judge may order or authorize amendment
of the pleading to conform to the evidence; provided, that the party who would otherwise
be prejudiced by the amendment is given reasonable opportunity to meet the allegations of
the pleading as amended, and the Administrative Law Judge shall make findings on any
issue presented by the pleadings as so amended.

§ 10.85  Circ. 230: Motions and requests.

Motions and requests may be filed with the Director of Practice or with the Administrative Law
Judge.

§ 10.86 irc. 230: Representation.

A respondent may appear in person or may be represented by counsel or other representative. The
Director of Practice may be represented by an attorney or other employee of the
Department of the Treasury.

§10.87  Circ. 230: Administrative Law Judge.

(a) Appointment.

An Administrative Law Judge appointed as provided by 5 U.S.C. 3105, shall conduct
proceedings upon complaints for the disqualification of appraisers.

(b) Powers of Administrative Law Judge.

Among other powers, the Administrative Law Judge shall have authority, in connection with
any disqualification proceeding assigned or referred to him/her to do the following:
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(1)

Administer oaths and affirmations;

(2)

Make rulings upon motions and requests which rulings may not be appealed from prior to
the close of a hearing except at the discretion of the Administrative Law Judge, in
extraordinary circumstances;

(3)

Determine the time and place of hearing and regulate its course and conduct;

(4)
Adopt rules of procedure and modify the same from time to time as occasion requires for
the orderly disposition of proceedings;

(5)

Rule upon offers of proof, receive relevant evidence, and examine witnesses;

©)

Take or authorize the taking of depositions;

(7)

Receive and consider oral or written argument on facts or law;

(8)
Hold or provide for the holding of conferences for the settlement or simplification of the
issues by consent of the parties;

()
Perform such acts and take such measures as are necessary or appropriate to the efficient
conduct of any proceeding; and

(10)

Make initial decisions.
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(a) In general.

The Administrative Law Judge shall preside at the hearing on a complaint for the
disqualification of an appraiser. Hearings shall be stenographically recorded and transcribed
and the testimony of witnesses shall be taken under oath or affirmation. Hearings will be
conducted pursuant to 5 U.S.C. 556.

(b) Failure to appear.

If either party to the proceeding fails to appear at the hearing after due notice thereof has been
sent to him/her, the right to a hearing shall be deemed to have been waived and the
administrative Law Judge may make a decision by default against the absent party.

§10.89  Circ. 230: Evidence.

(a) In general.

The rules of evidence prevailing in courts of law and equity are not controlling in hearings on
complaints for the disqualification of appraisers. However, the Administrative Law Judge shall
exclude evidence which is irrelevant, immaterial, or unduly repetitious.

(b) Depositions.

The deposition of any witness taken pursuant to 10.90 may be admitted.

(c) Proof of documents. |

Official documents, records, and papers of the Internal Revenue Service of the Department of |
the Treasury shall be admissible in evidence without the production of an officer or employee

to authenticate them. Any such documents, records, and papers may be evidenced by a copy

attested or identified by an officer or employee of the Internal Revenue Service or the

Department of the Treasury, as the case may be.

(d) Exhibits.

If any document, record, or other paper is introduced in evidence as an exhibit, the
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Administrative Law Judge may authorize the withdrawal of the exhibit subject to any
conditions which he/she deems proper.

(e) Objections.

Objections to evidence shall be in short form, stating the grounds of objection relied upon, and
the record shall not include argument thereon, except as ordered by the Administrative Law
Judge. Rulings on such objections shall be a part of the record. No exception to the ruling is
necessary to preserve the rights of the parties.

§ _. epositions-

Depositions for use at a hearing may, with the written approval of the Administrative Law
Judge, be taken either by the Director of Practice or the respondent or their duly authorized
representatives. Depositions may be taken upon oral or written interrogatories, upon not less
than 10 dayswritten notice to the other party before any officer duly authorized to administer
an oath for general purposes or before an officer or employee of the Internal Revenue Service
who is authorized to administer an oath in internal revenue matters. Such notice shall state the
names of the witnesses and the time and place where the depositions are to be taken. The
requirement of 10 daysnotice may be waived by the parties in writing, and depositions may
then be taken from the persons and at the times and places mutually agreed to by the parties.
When a deposition is taken upon written interrogatories, any cross-examination shall be upon
written interrogatories. Copies of such written interrogatories shall be served upon the other
party with the notice, and copies of any written cross-interrogation shall be mailed or
delivered to the opposing party at least 5 days before the date of taking the depositions, unless
the parties mutually agree otherwise. A party upon whose behalf a deposition is taken must
file it with the Administrative Law Judge and serve one copy upon the opposing party.
Expenses in the reporting of depositions shall be borne by the party at whose instance the
deposition is taken.

§ 10.91 Circ. 230: Transcript.

In cases where the hearing is stenographically reported by a Government contract reporter,
copies of the transcript may be obtained from the reporter at rates not to exceed the maximum
rates fixed by contract between the Government and the reporter. Where a hearing is
stenographically reported by a regular employee of the Internal Revenue Service, a copy
thereof will be supplied to the respondent either without charge or upon the payment of a
reasonable fee. Copies of exhibits introduced at the hearing or at the taking of depositions will
be supplied to the parties upon the payment of a reasonable fee (Sec. 501, Pub. L. 82-137, 65
Stat. 290 (31 U.S.C. 483a)).
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Except in cases where the respondent has failed to answer the complaint or where a party has
failed to appear at the hearing, the Administrative Law Judge, prior to making a decision, shall
afford the parties a reasonable opportunity to submit proposed findings and conclusions and
supporting reasons therefor.

As soon as practicable after the conclusion of a hearing and the receipt of any proposed
findings and conclusions timely submitted by the parties, the Administrative Law Judge shall
make the initial decision in the case. The decision shall include (a) a statement of findings and
conclusions, as well as the reasons or basis therefor, upon all the material issues of fact, law,
or discretion presented on the record, and (b) an order of disqualification or an order of
dismissal of the complaint. The Administrative Law Judge shall file the decision with the
Director of Practice and shall transmit a copy thereof to the respondent of his attorney of
record. In the absence of an appeal to the Secretary of the Treasury, or review of the decision
upon motion of the Secretary, the decision of the Administrative Law Judge shall without
further proceedings become the decision of the Secretary of the Treasury 30 days from the
date of the Administrative Law Judge's decision.

RARERIRRMRRRRERARRRRS RAGLRAPRARNERNER

230: Appeal to the Secretary.

Within 30 days from the date of the Administrative Law Judge's decision, either party may
appeal such decision to the Secretary of the Treasury. If an appeal is by the respondent, the
appeal shall be filed with the Director of Practice in duplicate and shall include exceptions to
the decision of the Administrative Law Judge and supporting reasons for such exceptions. If
an appeal is filed by the Director of Practice, a copy thereof shall be transmitted to the
respondent. Within 30 days after receipt of an appeal or copy thereof, the other party may file
a reply brief in duplicate with the Director of Practice. If the reply brief'is filed by the
Director, a copy shall be transmitted to the respondent. Upon the filing of an appeal and a
reply brief, if any, the Director of Practice shall transmit the entire record to the Secretary of
the Treasury.
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On appeal from or review of the initial decision of the Administrative Law Judge, the
Secretary of the Treasury shall make the agency decision. In making such decision, the
Secretary of the Treasury will review the record or such portions thereof as may be cited by
the parties. A copy of the Secretary's decision shall be transmitted to the respondent by the
Director of Practice.

§ 10.96  Circ. 230: Final order.

Upon the issuance of a final order disqualifying an appraiser, the Director of Practice shall
give notice thereof to appropriate officers and employees of the Internal Revenue Service and
to interested departments and agencies of the Federal Government.

§ 10.97  Circ. 230: Petition for reinstatement.

The director of Practice may entertain a petition for reinstatement from any disqualified
appraiser after the expiration of 5 years following such disqualification. Reinstatement may
not be granted unless the Director of Practice is satisfied that the petitioner, thereafier, is not
likely to conduct himself/herself contrary to 26 U.S.C. 6701(a), and that granting such
reinstatement would not be contrary to the public interest.

§10.98  Circ. 230: Records.

(a) Availability.

There are made available to public inspection at the Office of Director of Practice the roster of
all persons enrolled to practice, the roster of all persons disbarred or suspended from practice,
and the roster of all disqualified appraisers. Other records may be disclosed upon specific
request, in accordance with the disclosure regulations of the Internal Revenue Service and the
Treasury Department.

(b) Disciplinary procedures.

A request by a practitioner that a hearing in a disciplinary proceeding concerning him be
public, and that the record thereof be made available for inspection by interested persons may
be granted if agreement is reached by stipulation in advance to protect from disclosure tax
information which is confidential, in accordance with the applicable statutes and regulations.

Federal Tax Regulations: Copyright 1997, Research Institute of America Inc. 6/20/97 Page 63




[31 F.R. 10773, Aug. 13, 1966. Redesignated at 50 F.R. 42016,
Oct. 17, 1985, and amended at 50 F.R. 42018, Oct. 17, 1985]

§ 10.100 Circ. 230: Savmg clause.

Any proceeding for the disbarment or suspension of an attorney, certified public accountant,
or enrolled agent, instituted but not closed prior to the effective date of these revised
regulations, shall not be affected by such regulations. Any proceeding under this part based on
conduct engaged in prior to the effective date of these regulations may be instituted
subsequent to such effective date.

[50 F.R. 42019, Oct. 17, 1985]

§ 10 101 Clrc 230 Special orders.

The Secretary of the Treasury reserves the power to issue such special orders as he may deem
proper in any cases within the purview of this part.

[31 F.R. 10773, Aug. 13, 1966. Redesignated at 50 F.R. 42016,
Oct. 17, 1985] Robert M. Kimmitt,General Counsel . Sept. 23,
1985.

Federal Tax Regulations: Copyright 1997, Research Institute of America Inc. 6/20/97 Page 64




THE STUAR  1ACK COMPANY

'% ~a Consutants & ACTuatgs
3003 Fals Hoad
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V0T iy -8 00
Washungton. DG b1 -3064 Ve Thee o T

December 22, 1983
PERSONAL AND CONFIDENTIAL

Ms. Pam Somers

Catalina Enterprises

5006 Liberty Heights Avenue
Baltimore, MD 21207

RE: Fee Agreement for
Catalina Enterprises, Inc. Pension Plan

Dear Pam:

There are two types of work we do for you on an annual
basis. The first type is "regular annual administration." The
second is "special work." Special work includes procedures which
we are unable to predict or quantify in advance, and will be
billed on an actual time basis unless we quote you a special
additional fixed fee. A list of regular annual administration
work and special work for your plan is enclosed.

Although there may be additional changes as a result of
regulations issued in regard to TEFRA this year, we can quote you
a fee for the regular annual administration. For the plan year
12/31/83, the fee for regular annual administration of the
plan will be $900.00, plus any out-of-pocket expenses
(out-of-pocket expenses include photocopies, delivery service
charges, postage, and the like). One-half of the quoted fee is
due with the renewal data for your plan. One-fourth will be
billed when we notify you of the plan deposit and the remaining
one-fourth will be billed when we deliver your annual statement.
Out-of-pocket expenses and any charges for special work will be
billed monthly as they are incurred.

Please sign and return the enclosed copy of this letter as
your authorization for us to proceed with the work.

Sincerely,

Al Vandendriessche

o Account Executive
AV:rced

Enclosures

uthori#g;/;;: .
BN

/ S
¢: Accounting ,//

‘/14%22222Q;7 Date

\
ignature

= DEFENDANT’S
g EXHIBIT

|
] 1 Locd




THE STUAR? ACK COMPANY

5.
6.
7.
8.
9.
10.

REGULAR ANNUAL ADMINISTRATION

MONEY PURCHASE, TARGET BENEFIT, PROFIT SBARING
AND EMPLOYEE STOCK OWNERSHIP PLANS

Employee census and asset data request

Review asset reports prepared by your accountant or bank

Eligibility and vesting
Deposit calculation
Renewal computer run
Progress reports
Contribution Statement
5500 forms

Summary Annual Report

Annual Statement

< DEPOSITION




. IHE SITUAKT  ACK COMIPANY

SPECIAL WORK ITEMS

1. Processing employee terminations

2. Balancing plan assets

3. Investment evaluation

4, Amendments to your plan

5. Technical questions requiring research and/or advice
6. Actuarial studies to attain changed goals

1. Plan loan advice or servicing

8. Deposit estimates

9. Calculating salary and deposit amounts based on total profit
figure

10. Discussions with client, CPA, attorney or bank re:

a. estimating plan deposit
b. changing plan deposit
c. estate planning

d. year-end tax planning

e. TEFRA
T. other technical questions not related to regular annual
administration

1. FASB 35 and 36 numbers for financial statements.

12. IRS audits -

13. Response to IRS questions regarding 5500s

14. Special beneficiary designations




Invoice

PROJECT & COMRS

Ma, Pam Sommers INVOICE & 000718
Catalina Enterrrises 08/12/83
50046 Liberty Helghts Avenue
EBzltimores MD 21207

Catalina Frnterrrises

Frofit Sharind Srecisl Wk

GOVERNMENT FORMS
TOTAL 28,00
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TERMS: THE STUART HACK COMPANY

NET 10 DAYS

Consultants & Actuaries _

4623 Falls Road
Baltimore, Maryland 21209
(301) 366-8700

Washington, D.C. 621-4064
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CROWN MOTORS - .

ERINICE TO Z=ZAL WITH

5000 LIBERTY HEIGHTS AVENUE

BALTIMORE, MD. 21207
February 24, 19332

Mr. Barry 3lumbergz
Maryland National Bank
Rutherford Plazs

7133 Ruthezrford Road
Baltimors, Macyland 21237

O=zar 3arry:

The purposz of this letter is to set forth thz pizture as wz s22 it to
exist at this timz and to com= forth with a proposal that, if
acceptabls, m3ay serve to r2asdlve the prasant unstable situation.

Aaryland National has madz proposals and suggzastions rsgarding
operations at Crown Maotors for the y=zar 1332, <Catalina has dono
W~warkshezts and projactions in order to dztarminz thz probablzs ouizoma
of working z2lonz th2 linzs suzzastad by Maryland Mational, Catalina
bsliavas that it would nat b2 possivlza to oparatz our company
profitably (or oarhaps al all) folloving thos=z guidslines. Catalina
is enclosing copi=s of thes workshe23ts along with this l=2tter for
review in ordar to illustrate our bz2lief that ~2 must find anather
solution,

Initialiy, Catalina went to Maryland National with a pfaposal that, if
accepted, would have provided Catalina with the nacessary working
capital. Howaver, our plan was not acceptadbles to Maryland National

and durinz thza timz period that ensued, the situation has deterioratad
even further,

Simply put, the probl=sm is that Crown Motors naeds a supply of working
capital in excess of what is presently availabls. Howsver, Crown
Motors does undarstand that looking at it from the viewpoint of

’ Maryland National, the bank just wants to lowar its exposure by
raducing the debt level and at thz sanz time crzatz more favorabls
ratios., Crown understands this.

Since the inception of Catalina Znterprises, Inc. Pensioan Trust, and
until this paint, the twso =ntities (the Pension Trust and Crown
Matars) havz had no transactions. betwsen themszlves other than the
annual contribution madz to tha Trust. It has long bzen the
;7 assumption of the Trust that ther2 should be no mon=y traveling back
o and forth hztwazn thesz relatad partizs. Howevar, it camz to ths
attention of Crown Mators last y=ar that tha govarnmant had mage
certain tsmporary sxceptions to tn:, party-in-intarest rule. More 3 DEFENDANT'S

{  EXHIBIT
3
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Mr. Barry Blumberg
February 24, 1932
paze two

specifically, tha2 govaermment has decided that for a trial period, and
under certain very stringznt "arms-length” rulzss, a Pznsinan Trust
would bs allowad to finance the rzaczivablas of a parent company’s
customers. Howszver, even daspite this ruling, Crown Motors chosz not
to do such a thing because we did not want to create any "gray” araas.
Aside from that reasagn, anather reason was that the Pension Trust was
desiring to raat a vacant buildingz, and wvanted ta consesrve any cash
available for braker caomissions or improvanents to tha2 building that
might be nacessary to tailor a d=al for any praspesctiva t=nant,

Catalina still has resservations about party-in-intzsrast transactions.
Howaver, it now appears that if thza Pension Trust dozs not do
something to support Crown Motors, Crown Motors may becom2 a very poor
parent to the ®2ension Trust. Aftzar all, the purposz of the Pension
Trust is to provide szcurity for the amployzas of Crown Motors. But,
the most insacurs thinz that zan happen to the 2mployeas of Crown
Motors is to hava Crown deterioratza from lack of adz2quatz working
capital.

The principal asssts of tha Pension Trust arz two buildings. Thasz
buildings togsthzr are probsoly worth closz to $309,099 less a current
first mortgages of 3pproximataly $125,003. With this in mind, thz
following proposal might be of valuz in ra2solving ths presant
situation,

Catalina Enterprises, Inc. Pansion Trust acquirss a second mortgage
for $300,000. This mortgage would be for a reslatively short tarm,
say, four or five years, with a fluctuating interest rate tied to thz
primz. Instead of amortizing on a monthly basis, the mortgags would
bz payable via a balloon payment at the end of that four or five year
period. Howaver, initially, only $150,9993 would be advancad to the
Pension Trust on tha s2cond mortgags. The rest would be available in
incremants as needad. The Pension Trust would then use this initial
$150,090 3long with cash that it already has, to finance the accounts
receivablzs of the paraent company -- Crown Motors.

The anount of cash then available to tha Pension Trust would bz enough
to financz more than $250,000 of Crown Motors' receivables, using a
formula of a 59% advance of gross balance. When the Pension Trust
reachas the point where it has acquired $203,009 in reczivablss, the
Pension Trust would then usz2 thasz raceivablas as collateral for a3
1oan of anothzr $100,999, Thes sa2cond $100,003, along with
amortization of the original group of paper would provide 2nough
availability to the Pansion Trust to buy anaother $203,3900 or mors in
paper. Using this system, the initial $159,209 advance on tha s=cord
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Mr. Barry 3lunbarg
February 24, 1982
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mortgage will have besn enough to start thz process wheraby ths
Pansion Trust acquires the papsr to us2 as collatzaral to borrow on a
69% basis. It may B2 that the Pension Trust navar has to call on much
more of that second mortgags monzy availablz to it. Howzvar, the
funds will be there as a rassrvs available espetially for the slow
part of Crown’'s cyclz -- Novembdzr through February. During thoss
periods of time, it is conczivable that part of the extra availability
on the sacond mortgags will suffice to k2ep thz2 azcount in margin at
all times.

For perhaps thz balance of the first year of thes inception of this
plan, thz Pension Trust will do all of the financing for Crown Motors.
The Pansion Trust is a ssparate entity, compizstely apart from Crown
Motors, and it has a very strong balance shaet. It .would appzar that
the Pension Trust would b2 3 vary creditworthy antity.

If tha Pension Trust dozs all of the financing for Crown Motors for a
pariod of perhaps ten manths, this will allow Crown Motoars to raduce
its indebtadn=ss to Maryland National 3ank by approximataly 3$402,0309
during that pzriod of tima.

TAX CONSEQUENCES TJ THz TRUST

The Trust unda2rstands that it will bz subja2ct to incomz2 tax at
corporate rat2s on net financz incom2 derived from finanzing the
accounts receivablz of Crown, This is on2 of thz areas that the Trust
has sought to avoid, but it bacom=2s necassary at this time.

TAX CONSEQUENCES TO CROWN

There would, however, com=2 a period of time when Crown Motors must
again start finanzing samz of its own receivablss.

Crown Motors now has total daferred income in excess of $300,300. As
Crown Motors starts selling raczivablzs to the Pension Trust instead
of financing the accounts itself, it follows that Crown's gross
ccounts receivablzs balances will drop and so will deferred incoma,
As deferred income drops, earned income picks up. Conssquently, it is
vital that Crown Motors maintain an adeaquate lzvel of accounts
receivable itsz2lf so that taxables earned income fram the reduction of
deferred incom2 does not bacomz a major problzm for the company. We
have przpared a chart to illustrat2 how this might work. What would
probably be ideal is to hava the Pension Trust financz Crown Motors's
rac2ivadles until Crown rzduces total d=bt to Maryland National to the
$450 - $5090,000 l=v2l and to than have Crown start financing its own
accounts again, using as funds to Jdo s3 the reserves that will have




Mr. Barry Blumbarg
February 24, 13932
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been buildinz up within the Pension Trust. At thz paint where Crown
produczes enouzh papac to b2 at a marzin levzl agreaablz to Maryland
National, Crown might then continue with financing its own accounts
and consequantly maintaining an szrezablz lavel of deferred incoma.
Tha chart bz2low will illustrats how Crown Motors' total debt to
Maryland National may reduce as dsbt within the Pension Trust
increasas:
Pansion
=nd 3f Crown Motors Ponsion Trust Asseis:Liab*
February 330,033
March 843,523 154,550 4,05:1
April 772,435 290,723 3.35:1
May 723,374 337,913 3.97:1
Jun2 593,435 457,458 2.97:1
July 558,953 521,490 2.92:1
AUZUSL 521,033 557,334 2.84:1
X Sepizmdar 534,537 531,833 2.99:1
- Ostober 553,993 519,392 3.03:1
Navarozr 525,459 542,953 3.09:1
O=cemoer 494,309 552,552 3.15:1
* Thes2 ratios also include the first mortgagz on the raal =stats,
1. In implementing this proposal, ®en3ion Trust assets would 3lways
ramain approximat=aly 3:1 or better azainst liabilitiszs,
2. Crown Motors’' dezbt at Maryland National would bz raduced by
perhaps $400,930 by ye=ar-end.
3. Cash flow to opsrate Crow~n Motors would all come from downpayments
and s2lling accounts rece2ivablz to ths Pension Trust at a §3% advance.
4. Crown Motors would do the collection of thz accounts recaivablez
for the Pansian Trust at no expensz2 to the Pansion Trust.
5. In effect, thz cash flow providsd by this arrangement would
provide Crown Motors with the capability of remaining profitablz and
rsnaining.
S. By springtimz of 1933 (Crown's busy season), Crown will probably
have reached a paint where debt to Maryland National is raduced to a
.~ noint that Crown may build enough recz2ivables to b2 at a margin
. raquirenent acceptabls o Maryland Mational, then Crosn may resume




Mr. Barry Blumbar
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finanzing their own accounts reczivable.

7. The Pension Trust may thzn play a smallar rolz in complementing

Crown's future financial ne2eds, but may still be available if
nacessary.

8. The Pension Trust will at the same timz makz additional gains from
rental incom2 and a madast appraciation of real proparty.

9. As Crown g3ains the ability to resum= its gwn financing, the
Pansion Trust will reduce its dsbt.

To us, this nlan appears workabla. However, thare is still another
problam, If th2 plan were implzmanted at this time, Crown may still
not have suffizient inventory availabls to produces aczounts recsivabls
at the rats projacted. It is likely that Croun’s salzs would pizk up
somewhat at this time of year even with limited inventory. Much of
thz cash flow in th2 naxt month or so must be used to catch up on
ovardue accaunts payable. Therafore, whils implamentation of tnis
plan would probadbly ensurs the zontinusd opzrational ability of Crown
Motors, it w~ould take som2 special availability a>f additional funds
for financing invantaory (if even for a short time -- 393 to 120 days)
to allov Crown to producs salss optimally.

Cordially, -

Richard Snhofer

R5;pes

Enclosures: Worksheet
Financial Statemant
Material from Stuart Hack Company
Appraisal from William Curriz Associates

Copy: B8arn Oenick, Ssq. ~
1s Omansky, Esq., Stuart Hack Co.
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2ND
REQUEST

,Q\ l%] b})

November 23, 19bd4

PERSONAL AND CONFIDENTIAL

Mr. Richard Shofer

Catalina Enterprises, Inc.

5006 Liberty Heights Avenue
Baltimore, Maryland 21207

RE: Catalina Enterprises, Inc. Pension Plan
Dear hichard:

The annual valuation of your plan is due as of 12/31/84.
Before the work can begin we shall need certain information {rom
you for the plan year beginning 1/1/84 and ending 12/31/84,

Enclosed are instructions and work sheets covering plan
assets, transactions, corporate information and employee census
data. Please read each section of this request carefully. It is
important that you give us accurate information so that we can
prepare your annual statement and government reports correctly.

Please sign and return the completed forms to my attention.
Forms that are not applicable should be marked "N/A"™ and returned
with completed forms. Please be sure to sign all places where
indicated.

1f you have any questions, please give me a call.

Co dially' .

0,

Alan Vandendriessche
Account Executive

AV:lcs
Enclosures

cc: Harvey M. Newman, CPA




FINAL
REQUEST

5/7155

November 23, 19864

PERSONAL AND CONFIDENTIAL

Mr. Richard Shofer

Catalina Enterprises, Inc.
5006 Liberty Heights Avenue
Baltimore, Maryland 21207

RE: Catalina Enterprises, Inc. Pension Plan
Dear Kichard:

The annual valuation of your plan is due as of 12/31/84,
Before the work can begin we shall need certain information from
you for the plan year beginning 1/1/84 and ending 12/31/64,

Enclosed are instructions and work sheets covering plan
assets, transactions, corporate information and employee census
data. Please read each section of this request carefully. It is
important that you give us accurate information so that we can
prepare your annual statement and government reports correctly.

Please sign and return the completed forms to my attention.
Forms .that are not applicable should be marked "N/A" and returned
with completed forms. Please be sure to sign all places where
indicatea.

If you have any questions, please give me a call,
Cordially

)y " j/é,i,-\,QQ@ A/fk

Alan Vandendriessche
Account Executive

AV:lcs .
Enclosures

cc: Harvey M. Newman, CPA




September 26, 1985

PERSONAL AND CONFIDENTIAL

Mr. Richard Shofer

Catalina Enterprises, Inc.
5006 Liberty Heights Avenue
Baltimore, Maryland 21207

RE: Catalina Enterprises, Inc. Profit Sharing Plan

Dear Richard:

You asked that I check to see if we are waiting for any data
to finish up the 1984 work. Our records show we are still
waiting for the asset data and the contribution statement. The
5500 form is due at the IRS at 10/15/85 so it is important we
receive this data very soon.

We would be delighted to work with you to terminate the
profit sharing plan. It too is under a time constraint with
regard to TEFRA required amendments. The law is that for a plan
to retain its qualified status it must be amended to include
TEFRA wording and submitted to the IRS by 11/1/85. The next step
after amending the profit sharing plan is to terminate it.

The fees for amending and terminating are as follows:

Amend profit sharing plan and
submitt to IRS $ 750

Terminate profit sharing plan and
submitt to IRS $2,000

Please note that 5500 forms must be filed for the profit
sharing trust for as long as the trust holds assets. Also, the
above termination fee does not include preparation of
distribution packages for participants. That work is done on a
time and expense basis.

= DEFENDANT'S
] EXHIBIT
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Mr. Richard Shofer
September 26, 1985
Page Two

As you are aware the Stuart Hack Company has not serviced
the profit sharing plan for several years. It is likely we will
need updated account balances and 5500's for those years we did
not work on the plan.

One final note, the profit sharing plan amendment must be
received by the IRS not later than 11/1/85. It is important we
move with reasonable speed to get the amendment filed by 11/1 and
the 5500 for the money purchase plan filed by 10/15/85.

Please sign and return a copy of this letter along with a
$1,000 retainer as your authorization for us to begin this work.

Sincerely,

/ {U‘& %@{/Z%/{;M/c\_

Alan Vandendriessche

AV:lcs

¢cc: Marc Reader

Signature: Date:




M. Kichar C§L <,4-( ][t" « \gu slrm‘uL ):\ACK COMPANY
Catalia & rrlerprises TrC al
500 le L/ bert\ / TL/C‘( }’T/ 5 flve . | Balumore, Maryiand 21209
3&-’7‘ ' /)’N)FQ , 07 l 20 7 ;‘?;mggt:n. D.C.

f_";o /] eS| MESSAGE

{
Jvernmieti— oty dwe

/0/15 85 R~ *He Cotelina  En¥erprises, TAC Fesicn
Plan. As we hove never received o 3set o/m/a R o~
a« | il (’)uvl/o/) 57La7/€,0/€,7% L +ie //an /((c

# e were. unable +e com /ﬂ/e i

)3/"58(;}){;‘:60;‘1(/”) 0/70( / [}/50 we fe ve

b, reeord of o surcly bord o MM lod,

‘ C. w7 ab/ﬁ/ 7LO & Omfkfé REPL ?
UPSJ/on 13 Qa%) crd(sr ) ///(005@ rr// I Fhese

S)’)O'fe/‘o
606)0561 cre Tt ht /‘/b)‘/;]

ISP LA AR
) - S

(;éeﬁ'/’lonj ond send uS @ m// " He (o/m////c/
((l 5€

‘F/or‘m fo— our rccof(/J ol

with 6nY  gquestend. ..

DETACH AND EILE FOR FOLLOW-UP
. . .Aﬂummymda

c®583958

000768

[ DEFENDANT's

E)?BIT

et




e 7O ﬁpoﬁ- 1oli1z]eh

Y
. i OMB No. 1210-0016
-+ 5500-C Return/Report of Employee Benefit Plan
orm
Depsrtmaent of the Treasury (With fewer than 100 participants) ﬂ @ 8 4
'"'m—m—ml':—s-.;“ This form iIs required to be tiled under sections 104 and 4065 of the Employee
Pension s Wetlare 8..‘.‘."&.0‘..".. Retiremaent Incomae Security Act of 1974 and sections 6057(b) and 6058(a) of This Form is Open
Pecsion Benefit Guaranty Corporation the Internal Revenue Cods, referred to as the Code. to Public Inspection
For the calendar plan year 1984 or fiscal plan year beginning q /l , 1984 "and-ending lg//_g/ 19 5Y.
Type or print In ink all entries on the form, schedules, and attachments. If an item does not apply, entet 'N/Qs File the originals.”
This réturn/reportis: (i) the return/report filed for the plan’s first plan year; @ii) T] an amended return/report; or
(iii) the final return /report filed for the plan,
# Caution: A penalty of $25 a day for the late or incompiete filing of this return/report will be assessed unless reasonable cause is established.
» Welfare benefit plans required to file this form do not complete items 7(b), 12, and 24 through 30.
Certain weltare benefit plans are not reqmred to file this form—see instructions.
» Keogh (HR 10) plans must check the box in item S(a)iii).
» Check here » and do NOT complete items 6(cXiv), 8(b) and (d); 9(c), 12, 13, 17, 18, 20, 21, 22, 23, 27, and 30 if this return/report
is for a pension benefit pian that covers only an individual who wholly owns a trade or busmess whether mcorporated or unincorporated.
P __If you have been granted an extension of time to file this form, you must attach a copy of the approved extensnon to this form,
Use 1 {a) Name of plan sponsor (employer, if for a single employer plan) 1 (b) Employer identification number
w  dn)ina fﬂfer;om €S 5208204 %’5
label
Other- Address (number and street) 1 (c) Telephone number of sponsor
v | S000 Liberty y@ ahts fuenue- 300) Ylolr- X337
please P >
print City or town,j-tate and ZIP code’ ) % 1 (d) If plan year ct;\an ed since ;ast
. ' return/report, check here
o type \B&J L2201C (Y)arv/ aﬂ// 20207 . O
2 (a) Name of plan admmustrator (if same as plan sponso‘ enter “Same’’) 1 (e) Business code number

A Sorme

Address (number and street)

2 (b) fdministrator'sunpbyer identification no.

b
City or town, State and ZIP code 2 (¢) Telephone number of administrctar

( )

3 Is the name, address and identifﬁcgtion number of plan sponsor and/or plan administrator the same as they appeared on the last return/report filed fct this
plan? ﬁ Yes No. If “No," enter the information from the last return/report in (a) and/or (b)

{8) Sponsor » eI by S CWEIN ... eercemevasansenkesusnn
(b) Administrator B ... .. . oeeooo.. VI v R EN e
(c) If (a) indicates a change in the sponsor's name and EIN is this a change in sponsorship only? (Soe specific lnstructions for deﬂnltlon of sponso'shlp )
Yes No —
4 Check box to indicate the type of plan entity (check only one box): (c) : Muttiemployer plan
(a) Single-employer plan (9) || Muttiple-employer-coliectivety-bargainec: plan
_(b) Plan of controlled group of corporations or common control employers (@) Muitiple-employer plan (other)
5 (8)()) Name gf plan ‘fa_l a.. . FEn iT,’,ij‘J,ﬁ_‘C 8 _,Tdﬁg ______ 5 (b) Eﬂectlve ate of plan
. ASI00 Plap e b =28/ 7l
i) D Checkeit-game of plan changed since the last return/report. 5 (c) Entor three-dlgit , /
Giiiy [ ] Check this box if this is a Keogh (HR10) plan. plannumber > | NI}
6 Check at least oq‘e |tem m\(a) or (b) and applicable items in (c): (a) Welfare benefit plan (Plan numbers 501 through 999);
() D Health msuranCe . (i) D Life insurance (i) Supplemental unemployment

() ] Otner (SPeCty) B o e
(b) Pension beneht plan (Plan numbers 001 through 500): (i) Defined benefit plan—(indicate type of defined benefit plan below):

- W) [ Fixedbenetit  (8) (] Unit benefit © [ Flatvenefit  (0) [J Other(specityy »_ .. ...
(ii) Defined contribution plan—(indicate type of defined contribution plan below): . TTTTTTTmmmmmmmmmemeees
(A) D Profit-sharing (B) D Stock bonus (C) D Target benefit (D) D Other money purchase
{E) Other (specify) »

...................................................................................

(i) Defined benefit plan with benefits based partly on balance of separate account of participant (Code section 414(k)) \.
(iv) Annuity arrarigement of a certain exempt organization (Code section 403(b)(1))
) Custodial account for regulated investment company stock (Code section 403(bX7))

i) Pension plan utilizing individual retirement accounts or annuities (described in Code section 408) as the sole funding vehicle for
providing benefits

i) [[] Other (specity) »

Under penaities of perjury and other penaities set forth in the instructions, | declare that | have examined this return/report, mdudm( accompanying schedules and
satements, and to the best of my knowledge and belief it is true, correct, and compiete.

Oate > ..-/.?.//.&S[.Cﬁ.?\.. Signature of employer/plan sponsor B ;/"-M.j&tﬂ\..-.-.;..;;....---. ......... e

oxte > = DEFENDANT’S

E)gpmr
<4

Signature of plan administrator B

For Paperwork Reduction Act Notice, see page 1 of the Instructions.

Fom 5500-C (1984)




N Form 5500-C (1984)

7 6 (c), Other plan features: 0] D Thrift-savings @ii) D Participant-directed account plan
(iii) D Pension plan maintained outside the United States (see instructions) (iv) D Master trust (see instructions) »

...........................
..........................................................................

(d) Single employer plans enter the tax year end of the employer in which this plan year ends » Month. 12» Day. 3 Year.. 8 5/ Yes g}
(e) s this a pension plan of an affiliated service group? . . .
() Does this plan contain a cash or deferred arrangement descnbed in Code section 401(k)? s

7 (a) Total participants (i) Beginningof planyear ®» _____ . ____ j 0 ...... %) Endofplanyear » ______. 9 ......... eun
(b') (i)  Was any pension benefit plan participant(s) separated from service with a deferred vested benefit for which a Schedule SSA
(Form 5500) is required to be attached? . e e e e e e e e g
(i) 1 "Yes,'" enter the number of separated parﬂcipants tequmd to be teportcd TS ,\// ﬂ
8  Plan amendment information (welfare plans do NOT complete (bXii)): Z
(a) Were any plan amendments to this plan adopted since the end of the plan year covered by the last return/report Form 5500,
5500-C or 5500-K which was filed for this plan (or during this plan year if this is the initial return/report)? . o
(b) 1 ""Yes,” (i) And it any amendments have resulted in a change in the information contained in a‘summary plan description or /
previously furnished summary description of modifications: %
(A) Have summary descriptions of the changes been sent to participants?
(B) Have summary descriptions of the changes been filed with DOL? . .
(ii) Does any such amendment resuit in the reduction of the accrued benefit of any panicipant under tho plan? e e e
(c) Enter the date the most recent amendmentwasadopted ., . , . . . P Month ______... Day _ I_\I p Year ........
(d) (i) Has a summary plan description been filed with DOL for this plan? . .

(ii) 1f (i) is *'Yes," what was the employer identification number and the plan number used to identlfy |t7
Employer identification number » £ 2-ORA0 5 Plan number » Yol

- N "
p— g
9 Plan termination information:

.........................

N

(a) Was this plan terminated during this plan year or any prior plan year? If “Yes,” enteryear » ... _....... e e e e
(b) If “'Yes,"” were all trust assets either distributed to participants or beneficiaries, transferred to another plan or brought under the

control of PBGC? | ., . . W /ﬁ
(c) (f(a)is "“Yes, and the plan is covered by PBGC is the plan contmumg to ﬂle ' PBGC Form 1 lnd pay premlums until tho ond of tho
. _plan year in which assets are distributed or brought under the control of PBGC? . . ooy ﬁ

10 « (a) Was this plan merged or consolidated into another plan, or were assets or liabilities transferred to another plan since the end of the
plan year covered by the last return/report Form 5500, 5500-C or $500-K which was filed for this plan (or during this plan year if X
thisis the initial return/report)? . . .« « « + . 4 4 . e e e e e e A\
If "'Yes,' identify the other plan(s): (¢) Employer identification number(s) (d) Plan numpber(s)
(b) Nameofplan(s) »._.............. N e e IR e 19 X S

.

............................................................................................

(o) Has Form 5310beenfiled? . . . . . . . . . . . . . . . . . Nlﬁ- DYQ: "] No
11 indicat fundmg arrangement:
) ﬁms‘ ‘3] Fullyinsured  (c) (L] Combination (¢ [Jother (specity) » .. .ooooonn.. eeenema—aeeaanae .
__(e) “H (b) or (c) is checked, enter the number of Schedules A (Form 5500) which are attached . .

12 (a) Isthe plan’ qpv,ered under the Pension Benefit Guaranty Corporation termination insurance progum? . D Yes E No D Not determined

S (b) M(a)isYes, o “Not Yetefmined, " enter the employer;t\if tification number and the pian number used to identity it.
Employer identification number b 7 Plan number » ]

13 Complete both (a) and (b): K ,Y“ No
(8) Is the plan insured by a fidelitybond? . . . . J O  &E. POnCppTED

(i) 1t Yes,' enter name of surety company »

(i) Amount of bond coverage »

(b) Was any loss discovered since the fast re(um/report Form 5500, 5500-C or 5500-K was filed for this plan (or during this plan year

if this is the initial return/report)? | .. . x
14 (a) if this is a defined benefit plan, is it subject to the minimum fundlng sundards !ot thls phn yu(? e s e e s ﬁ
if “Yes," attach Schedule B (Form 5500). ", oL

e,

(b) if this is a defined contribution plan, i.e., money purchase or target benefit, is it subject to the mlnlmum fundlng stlndards (If' l
waiver was granted, see instructions)? . C e ¥

If “Yes,” complete (i), (ii) and (iii) below:
(i) Amount of employer contribution required for the planyear. ., . . . . . ... . .|
(ii) Amount of contribution paid by the employer for the plan year |

Enter date of last payment by employer ™ Month __ 9. ____ Day . /3. .. _Year'fGS, -

(iii) 1 (i) is greater than (ii) subtract (ii) from (i) and enter the funding deficiency here. Otherwise
enter zero. (if you have a funding deficiency, file Form 5330.) .

~~
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Page 3

is

Plan assets and liabilities at the beginning and end of the current plan year (list all assets and liabilities at current value). A fully insured

welfare plan or a pension plan with no trust and which is funded entirely by allocated insurance contracts which fully guarantee the amount

of benefit payments should check the box and not complete the rest of this item .

» 0

Note:

include ail plan assets and liabilities of a trust or separately maintained fund. If more than one trust/!und re

insurance values except for the value of that portion of an aliocated insur,

Round off amounts to nearest dollar. If you have no assets to report enter online 1

.&m contng( t which fully guarantees

on a combined basis. include all
Mthe amount of boneﬁt payments.

Assets
(2) Cash— (i) Interest bearing.
(ii) Non-interest bearing .
(iii) Total cash
Receivables.

Investments—

(b)
()

(i) Governmentsecurities . . . . . . . . . . . . . ..

(ii)  Pooled tunds/mutual funds . . ‘.
(iii)  Corporate (debt and equity lnstruments) .

(iv) Value of interest in master trust . PN .

(v)  Real estate and mortgages .

(vi) Other . . ’

(vii) Totalinvestments .

(d) Building and other depreciable property used in plan openuon .

(¢) Unallocated insurance contracts . .

(f) Other assets . vy

(g) Total assets (add (a)iii); (b) (c)(vu) (d) (e) and (f)) . ,"“"‘; «
Liabllities and Net Assets

(h) Payables .

(1) Acquisition Indebtedness . e e e e e e e . .

() Otherliabilities . . . e e e e e e e . P

(k) Total liabifities (add (h) through (j))

(1) Net assets (subtract (k) from (g)).

8. Beginning of year

b End of year

[ 77474

777

(2.9}

[ 22424,

)

L4

100

AT
/7 7

17100

7 /]ﬁélﬁ
,’I v {,/9

Ha

LaUL, 7951

16 ° Plan income, expenses and changes in net assets during the plan year, include all income and expenses of & trust(s) or uparatoly mulntalned fund(s),
including any payments made for allocated insurance contracts. Round off amaunts to nearest doliar.

(a) Contributions received or receivable in cash from:
(i) Employer(s) (including contributions on behalf of self-employed individuals) .
(iij) Employees
(iiij) Others . .
°(b) Noncash contributions . .. . e
(¢) Earnlms from investments (mterest dwldends, rents royalties). .
(0)] Netuaﬂzgdgaln (loss) on sale or exc! nge of gssets e .
(#), Other income (specify)» _ /f/d’é.. MK, ﬁTé../ﬂifsz.{é’,& .............
() Total income (add (a) through (e)) ' o
® Dastributld‘nH‘ben}ﬂts and payments to provnde benems
(i) Directlyto participants or their beneficiaries. .
(i) Toinsurance carrier or slmnlar organization for provision of boneﬂh (includlng pnpald modlcal
plans) , . . . . . .., . .
(iif) To other organizations or lndwnduals provldmg welfare beneﬁts
(h) Interest expense . . e -
(i) Administrative expenses (salanes 1ecs commlsslons lnsunn

premiums). . . . . . . .

U) Other expenses (specity) » _ /£, £} 2 w J&W ....... S

(k) Total expenses (add (g) through (j)) . . '
(1) Netincome (subtract (k) from (f)) . . e
(m) Changes in net assets: (i) Unrealized appreciation (deprociatlon) of assets

(ii) Netinvestment gain (or loss) from ali master trust investment accounts .

(ii) Other changes (specify) > .. . ... . ..o reeveeeereas B

(n) Netincrease (decrease) in net assets for the year (add (1) and (m)) .

(0) Net assets at beginning of year (line 15(k), column a)
(p) Net assets at end of year (add (n) and (0)) (equals line 15(k), column b)

¢ ¢ e & s

[

ensas,
A

8. Amount

b.'l’ohl

BN




Form 5500-C (1984) Page 4

T 17 s of the end of the plan year: W

(a) What percentage of plan assets are loaned to a party-in-interest? . . . . T T R
(b) What percentage of plan assets are invested in securities issued by a party-in- mterest? e e e e e e e
(¢) What percentage of pian assets are invested in real estate which is leased by a party- -in-interest? . . . . . ..

18 Since the end of the plan year covered by the last return/report Form 5500, 5500-C or 5500-K whféh was filed for this plan (or during
this plan year if this is the initial return/report): *
{(8) Has there been a termination in the appointment of any trustee, accountant, insurance carrier, emolled actuary, administrator,
investment manager or custodian? . . . .o
If “Yes,” explain and include the name, posmon address end telephone number of the person whose nppolntment hes been
terminated B . n &

............................................................................................ Secesenves

(b) Has the plan used the services of a contract administrator?
if “Yes,” entes the contract administrator's name and employer identification number (see msirutnons)

The. 5% r.‘:}:.-H.c.ac/.(.-Clsmzm ... sS e 7O, 4749 1.'.'.':.'.:.'.'::::.'.
(¢) Indicate the amount of the plan‘s administrative expensés for th

() Precedingyear » $ ____ . Q. . (i) Secondprecedingyear » $___ gD . ___..........
(d) Have any insurance policies or annuities been replaced?

(e) Was the plan funded with: (i) [:] individual policies or annuities (i) D Group policies or annuities (i) D Both

19 Since the end of the plan year covered by the last return/report Form 5500, $500-C or 5500-K which was filed for this plan (or during
this plan year if this is the initial return/report):

(#)  Other than transactions described in the exceptions outlined in the instructions, were there any transactions, directly or

indirectly, between the plan and a party-in-interest? . . . . . .,

M “Yes," see specific instructions.
(b) Has the plan granted an extension on any loan for which, before the granting of an extension, it has not received ait the princlpal
and interest payments due under the terms of the loan? PRSI

(c) Has the plan granted an extension of time or renewal for the payment of any oblugetlon owed to it whlch amounts to more thln
10% of the plan assets? Ce e e e e e

. . . . . . “ e .

. . . . . . . . ¢

20 As of the end of any plan year since the end of the pian year covered by the tast return/report, Form $500, 5500-C or 5500-K whk:h -

¢ was filed for this plan (or as of the end of this plan year if thig is the initial return/report): ’
(a) Did the plan have investments of the type reportable under item 15(c)vii) or (ix) which ln the aggregate in elther cetezory
exceeded 15% of plan assets? . . . . R

(b) Did the plan have ioans outstanding or investments ln 3 slngle enterprise (other then the UnRed States Government) which
exceeded 15% of plan assets?, . . L

21 During the plan year covered by this return:

(2) Did the plan acquire any qualifying employer security or qualifying employer real property, when lmmedletely efter such
acquisition the aggregate fair market value of employer securities and employer real property held by the plan exceeded 1096 of
the-fai{mqagket value of the plan assets?

. . . . . . . . . . LR B T

{b) . Did the Pplan acquire any qualifying employer security or qualifying employer real property, when immediately after such acquisi-
honzthe eggrega(e fair matket value of employe( securities and employer real property held by the plan exceeded 10% of the’
N fair mtrket'vﬂué of the plan assets? - - - CEEEIE O
T (e) Has any plan fiduciary had eittiér a financial mtefest worth more than $1 000 in any party providing servk:es to the plan or
recelved anything of value from any party providing services to the plan? o .

(d) Has any employer owed the plsn contributions which were more than three months past due under the terms of the plan? . .

(&) Were any loans by the plan or fixed income obligations due the plan in default as of the close ot the plan year, or classified as
uncoliectable?
(fy Wereanyleasesto which the plan was a party in defauit or classltied as uncollecteble?

22 Whois the plan's designated agent for legal process? P mr R‘ r haed < o *ef"' .
h XK

23 Give the name a ddress of each fiduciary (including trustees) tothe plan P o ecnae.a ;;.’.;,..,..4;: ’ /////
o R S T - /////

cessapranga.

.......

Is this plan an adoption of any df the plans-Below? (If "'Yes," check appropriate box end enter IRS serial number):

() DMaster/prototype, (b) D Field prototype, (c) D Pattern, (d) D Model plen or (e) D Bondpurchueplam’ .
Enter the four or eight-digit IRS serial number (see instructions) . . . . . » A/

25 (a) Isthis plan integrated with social security? . . .
(b) Isitintended that this plan qualify under Code section 401(0) or 4057 .
(c) If(b)is "Yes," have you received a determination letter from the IRS for this plan?

(d)  Does the employer/sponsor listed in item 1(a) of this form maintain other qualified pension benem plans?
If ““Yes," list the number of plans including this plan »




Form 5500-C (1984)

Page
: 26 Information about employees of employer at end of the pian year. (a) Does the p|an satisty the percentagc tests of Code section | Yo | N«
410(b)(1)(A)? If “No," complete only (b) below and see Specific instructions . . . Lo . . o X
(b) Total number of employees .. e e e e e
(c) Number of employees exciuded under the plan because of (I) Minimum age or years of service . j
(i) Employees on whose behalf retirement benefits were the subject of collective bargaining . 0D
(iii) Nonresident aliens who receive no earned income from United Statessources . . . . . . . . O
(iv) Total excluded (add (i), (i) and Giii)) . . . . . N é
(d) Total number of employees not excluded (subtract (cXiv) from (b)) .
(&) Employees ineligible (Specify r1eason) P e taccacenenean———-
________________________________________________________________________________________ 0
) Employees eligible to participate (subtract (e) from (d)) . '7
(g) Employees eligible but not participating D
(h) Employees participating (subtract (g) from (f)) s 7
27 Vesting (check only one box to indicate the vesting provisions of the p\an) ‘ %
(a) Full and immediate vesting, or full vesting within 3 years . .o .
(b) No vesting in years 1 through 9, and full vesting after the 10th year of service . . k_
(¢) For each year of employment, beginning with the 4th year, vesting equal to 40% after 4 years of service, 596 addmonai for the -
next 2 years, and 10% additional for each of the next 5 years -
! (d)  100% vesting within 5 years after contributions are made (class year plan only) |
(e)  Other vesting ) . e . e e e e . .
28 (a) Did the employer receive plan assets (including a return of contributions) since the last return/report Form 5500, 5500-C or Yes | N¢
5500-K which was filed for this plan (or during this ptan year if this is the initial return/report)? . N
(b) If this is a defined benefit plan which provides for annual, automatic increases in the maximum dollar llmltations undcr Code
’ section 415, does the plan provide that any such increase is effective no earlier than the calendar year for which IRS determines
that increase under Code section 415(d)? . . Vi /{
(c) s this a plan with Employee Stock Ownership (ESOP) features’ . e e e e e e .X
(i) If''Yes,' was acurrent appraisal of the value of the stock made tmmedmoly bofon any contrlbutlon of stock or purchase of
- the stock by the trust for the plan year covered by this return/report? . n/ A
. Gi) M (iyis "“Yes,' was the appraisal made by an unrelated third party? N M / 2
29 Have any individuals performed services as a leased employee for this employer or for any other employer who is aggregated with :
N this employer under section 414(b), (c), or (m)?
; If “Yes," see instructions for completing item 26.
? 30 (a) Isthis pian a top heavy plan within.the meaning of Code section 416 for this plan year? . e .
(b) If(a)is "'Yes,' complete (i), (ii) and (iii) below:

(i) Has the plan complied with the vesting requirements of Code section 416(b)? .

(ii) Has the plan complied with the minimum benefit requirements of Code section 416{(c)? .
‘(iif)  Has the pian complied with the limitation on compensation of Code section 416(d)? .

B

=N If additional space is required for any item, attach additional sheets the same size as thls lorm.
The v,
: IRV . '
R 4 L)




SCHEDULE P
(Ferm 5500)

Department of the Treasury
internat Revenue Servce

Annual Return of Fiduclary
of Employee Benefit Trust

» File as an attachment to Form 5500, 5500-C, or $500-R.

OMB No. 1210-0016

1984

For trust calendar year 1984 or fiscal year beginning

o)

. 1984, and ending

1 (a) Name of trustee or custodian

e Kichaod Shoter

/,’{13/ 198y

(b) Address (number and street)

(51510

[iberfy  Heighks Aveaue.

Please type or print

(c) City or town, State and ZIP code

%/) /1L1 ganle maﬁ\//&/lj

21207

2 Name of trust

O&‘f'&/[ﬂ& é/’)-}?no[/jf_irj?nc/. ﬁp/m‘nn f’/a/’)

3 Name of plan f different from name of trust

Came-

reported by the ptan(s) on their Forms 5500, or 5500-C? .

Have you turnished the participating employee benefit plan(s) with the trust financial information required to be

ﬂhs D No

5 Enter the plan sponsor’s employer identification number as shown on the form to which

this schedule is attached .

152 1083AnYY5

Undcer penatties of perjury. | declare that | have oummcd mn uMuk u\d lo lho bcsl o! my Imowbdn and bcl-c! f 18 true. correct, and complete.

baloF//’ /d/{{/?g

-
Signature of fiduclary P / W A M

Instructions
(Section references are to the Internal Revenue Code .)

A. Purpose of Form

You may use this schedule to satisty the requirements
under section 6033(a) for an annual information return
from every section 401(a) organization exempt from tax
under sec,ti_ongo\l(a).

The filing of this form will also start the running of the
statute of limitations under section 6501(a) for any trust
described in: §ec):pn 401(a) whlch is exempt from tax under
*- section 501(a). 4 ..

B. Who May File

(1) Every trustee of a trust descnbed in section 401(a)
which was created as part of an employee benefit plan,

(2) Every custodian of a8 custodial account described in
section 401(f).

C. How to File

File Schedule P (Form 5500) for the trust year ending
with or within any participating plan's plan year as an
attachment to the Form 5500, 5500-C, or 5500-R filed by
the plan for that plan year.

Schedule P (Form 5500) may be filed only as an
attachment to a Form 5500, 5500-C, or 5500-R. A

separately filed Schedule P (Form 5500) will not be
accepted

If the trust or custodial agount is used by more than one -
plan, file only one Schedule P (Form 5§500). it must be filed >
as an attachment to one of the participating plan‘s * -
returns/reports. If a plan uses more than one trustor -
custodial account for its funds, file one Schedule P (Fofm
5500) for each trust or custodial account.

D. Signature

The fiduciary (trustee or custodian) must sign this
schedule. If there is more than one fiduciary, one of them,
authorized by the others, may sign.

E. Other Returns and -
Forms that May be Requlred

(1) Form 990-T.—For trusts described in section
401(a), a tax is imposed on income derived from business
that is unrelated to the purpose for which the trust received
a tax exemption. Report such income and tax on Form
990-T, Exempt Organization Business Income Tax Return.
(See sections 511 through 514 and related regulatlons )

(2) Forms W-2P and 1099-R.—If you r?ade payments
or distributions to individual beneficiaries of a plan, report -
these payments on Forms W-2P or 1099-R. (See sections

6041 and 6047 and related regulations.)

(3) Forms 941 or 941E.—If you made payments of
distributions to individual beneficiaries of a plan, you are - -
required to withhold income tax from those payments, -
uniess the payee oiec;ﬂs not to have the tax withheld. Report
this withholding on Form341 or 941E. (See Forms 941 or
94 ] E and Circular E, Publkcahon 15)

For the Paperwork Reduction Act Notice, see page 1 of the Form 5500 instructions.
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el B _ 10 rue Lertain tmpioyee Pian Returns File With IRS Only

" . foternal Revenve Servics P For Paperwork Reduction Act Notice, see Instructions on back
#he in DUPLI. | Name of taxpayer of plan sponsor (see instructions) Chocmll .mk‘wmm b")“ o o o
c::t‘:'.:: Catalina Enterprises,  Inc * et .
Aling the Address (Number and street) Employer ldent
reum. 5006 Liberty Heights Avenue » .04..=. Q82Q440............... on
iractions | Gty o town, State, and ZIP code [ Social sacurkty umber
2end3) [Baltimore, MD 21207 : >

.............. (check sppropriate block(s)):
(s) [J To file Form $500, Annual Return/choﬂ of Employee Benefit Plan (with relsted schedules).

(®) J Yo file Form 5500-C, Return/Report of Employee Benefit Plan (with relsted schedules).

(¢) [J To fils Form 5500-K, Return/Report of Employee Pension Benefit Plan (with related schedules).

() [] To file Form $500-G, Annua! Return/Report of Employee Benefit Plan.

(e) [J To file Form 5500-R, Registration Statement of Employee Benafit Plan (with related schedules).

(N [J To file Form 5330, Return of Initial Excise Taxes Related to Pension and Profit-sharing Plans for tax yesr beginning

» and ending p» ses
(@) If you checked (f) above, 816 you slecting to be taxed under ERISA section 2003(c)(I1XB)?. . . . . . . [JYes [] No
2 Complete the following for the plan covered by this application (see general instruction 2): Pian Plen year ending
Plan name numbaer Momth | Dey Year
CATALINA ENTERPRISES, INC. PENSION PLAN 001 12 | 31 | 84
3 (2) Has an extension of time to file the designated return(s) been previously granted for thistax ysar?. . . . [ Yes [] No
(b) If *Yes,” show the date(s) to which the extensionwas grsnted. . . . . . . P n/a L

4 Attach a dstailed statement of why you need the extension (see specific instruction 4). PpLEASE SEE ATTACHED

B If the extension is for Form 5330, enter the amount of tax estimsted to be due on Form 5330, Pay this amount with
this applieation . . . . & . . i . i . s ke e s e e s e e P

Caution: Interest on fate payment of tax accruss st the rate established under section 6621 of the Internal Revenue Code from QM
ruum due date of the return until paid. (For the pensity for iate payment of tax, see specific Instruction8.) . - =

'r‘,.»

Undor pensities of perjury, | declars that to the best of my knowledge and belief the statements made on this form are hn. eu'nct.

snd eompbtc and that 1 am authorized this ticats
LN R /. v <l

Note: The person who signs this form may be an enipl yer or plan administrator filing Form 6500 SSJO-C 5500-K, §500-G, 5500—
R or 5330; 8 disqualified person filing Form ; an sttorney or certified public accountant qualmod to pncﬂu bdon
IRS; a person enrolied to practice before the IRS; or a person holding a powsr of attorney.

3

Notice to Applicant.—THE INTERNAL REVENUE SERVICE WILL INDICATE BELOW WHETHER THE
EXTENSION IS GRANTED OR DENIED AND WILL RETURN THE ORIGINAL OF THE APPLICATION

@’{o nppllcntlon’!t-\pprovcd to > /d - /S:ff (You MUST attach » copy of thls form .
to sach return you file for which an extension is granted.) RS "- Q E L\L am
(O The application: IS, NOT gpproved. (You MUST attsch a copy of this form to each return you file

. However, In view bf" ybur teasqns stated in the spplication, 8 10-day grace period Is granted from the date shown balow or due

‘date of the return, whichever is later. This 10-day grace period constitutes s vulid extansion of tlmo for f oloctlom
otherwise required 1o be mads on timely filed returns. r‘mg

[0 The application IS NOT approvod
After consideration of the ressons stated in your applicatioflf we have determined the extension Is not w@fnted. (The 10-day

grace period Is not granted.) pSC PHIM&
[J The spplication cannot be considersd, since you filed it sfter the dus date of the return. - W Y

' ' ) -~EIVED
L) " lm&‘

{Director)

THE STLR i Whoa Codta 'l

3434792




THE STUAK ~ "ACK COMPANY (

November 7, 1986

PERSONAL AND CONFIDENTIAL

Mr. Richard Shofer

Catalina Enterprises, Inc.
T/A Crown Motors

5006 Liberty Heights Avenue

Baltimore, Maryland 21207
Dear Mr. Shofer:

Attached are copies of the 1984 and 1985 asset sheets that
we received from Pamela Somers.

As we discussed, the contributions for 1984 do not match up.
I have circled the problem. Number 1 indicates the different
contribution amounts. Number 2 indicates a different total
income. Number 3 indicates different year end assets. I have
reviewed our files carefully and see no indication as to what the
difference might be. (I apologize for the quality of the copy,
but the copy we were sent was barely decipherable.)

Please have the assets reviewed and send us an explanation
of the correct amount so that we can complete the annual
statement for 12/31/85.

If you have any questions, please call.
Sincerely,
Katherine Goldsmith
Pension Administrator

KG:les
Enclosures

cc: Pamela Somers
Harvey M. Newman, CPA

DEFENDANT'S
EXHIBIT

\
PENGAD-Bayonne, N. ).
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U.S. Department of Labor Pension and Welfare Benefits Administration

3

. Washington District Office
1730 K Street N.W., Suite 556
Washington, D.C. 20006
(202) 254-7013 Fax: (202) 254-3378

February 18, 1994

Richard Shofer

Catalina Enterprises, Inc.
5006 Liberty Heights Avenue
Baltimore, Maryland 21207

Dear Mr. Shofer:

The Department of Labor (the Department) has responsibility for
administration and enforcement of Title I of the Employee
Retirement Income Security Act of 1974 (ERISA). Title I
establishes standards governing the operation of employee benefit
plans such as the Catalina Enterprises, Inc. Pension Plan (the
Plan).

This office has concluded its investigation of the Plan and of
your activities as its trustee. Based on the facts gathered in
this investigation, and subject to the possibility that
additional information may lead us to revise our views, it
appears that, as trustee, you may have violated several
provisions of ERISA. The purpose of this letter is to advise you
of our findings and to give you an opportunity to comment before
the Department determines what, if any, action to take.

As we understand the facts, many of which were provided by you to
this Office during the course of our investigation, Catalina
Enterprises, Inc., doing business as Crown Motors (the Sponsor),
sells used cars, and finances these purchases. The Sponsor
receives between 20-28% interest on these notes. The Plan
purchases 50% of the note value of virtually all of these
customer notes. The agreement between the Plan and the Sponsor
provides that the Plan will earn "an interest rate of 12%, or a
commercially reasonable interest .rate, whichever is the higher".
The Plan has earned between 11-12.75% on its investment. You
have stated that the Sponsor receives the extra interest of
between 9-17% because the Sponsor takes all the risks (see next
paragraph), and does all the paperwork involved.

The agreement between the Plan and the Sponsor states that the
Sponsor will repay any loan which is in default. This is done at
the end of the year in an annual cash-out. The default ratio
(those notes which were over 60 days past due) has been about
15%. Robert Murphy acts as a Trustee in connection with the

. DEFENDANT'S
. EXHIBIT
/
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customer notes; however he has only generally approved of the
transactions, reviews the notes sporadically, and makes no
written report.

As of December 31, 1991, the Plan had $2,950,138 invested in
customer notes, including defaulted notes from a prior financing
arrangement which the Sponsor owes the Plan. This amount
constituted 72.2% of total Plan assets.

It is our view that these transactions violate Title I of ERISA,
sections 404(a) (1) (A), (B), (C), & (D); 406(a) (1) (A), (B), & (D);
and 406(b) (1) & (2). Copies of these sections are enclosed for
your information. Although there is a Class Exemption (PTE 85-
68, also enclosed) which allows the purchase of customer notes by
the Plan, we feel that the requirements under the exemption are
not being met. Specifically, we believe that the transactions
are not on terms at least as favorable to the plan as an arm's
length transaction with an unrelated party would be, the Plan's
continuing rights are not being adequately monitored, more than
50 percent of the current value of plan assets are invested in
customer notes, and the employer is not providing immediate
repayment of notes more than 60 days in arrears.

In addition, our investigation has disclosed that you have
borrowed $375,000 from the Plan. Nine loans were issued between
August 9, 1984 and September 30, 1986. These loans were demand
notes, with no security provided. 1In addition, you borrowed
$75,000 from the Plan on February 22, 1985. This note was
secured by property in the Virgin Islands, and was issued for
four years. Although payments have been made on all loans, as of
December 31, 1991, you still owed the Plan $184,388. It is our
view that these loans violate Title I of ERISA, sections

404 (a) (1) (A), (B), & (D); 406(a) (1) (B) & (D); and 406(b) (1) &
(2).

Also, our investigation disclosed that you guaranteed notes given
by the Plan to Maryland National Bank. On August 31, 1987, you
signed a General Guaranty. On September 17, 1987, you guaranteed
a consolidated note in the amount of $700,000. On August 29,
1988, you again guaranteed a consolidated note (including the
$700,000 note) in the amount of $900,000. We believe that these
transactions violate Title 1 of ERISA, section 406(a) (1) (B).

In our view, for the reasons cited above, you are in violation of
ERISA and will remain so as long as the loan in question remains
outstanding. Therefore, we invite you to discuss with us
immediately how these violations may be corrected and the losses
restored to the Plan.

We have provided the foregoing statement of our views to help you
evaluate your obligations as a fiduciary within the meaning of
ERISA. Your failure to correct the violations and restore losses

2
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may result in the referral of this matter to the Office of the
Solicitor of Labor for possible legal action.

In addition to any possible legal action by the Department, you
should also be aware that the Secretary, pursuant to section

504 (a) of ERISA, is authorized to furnish information to "any
person. . .actually affected by any matter which is the subject"
of an ERISA investigation. Further, even if the Secretary
decided not to take any legal action in this matter, you would
nonetheless remain subject to suit by other parties including
plan fiduciaries and plan participants or their beneficiaries.

If you take proper corrective action the Department will not
bring a law suit with regard to these issues. However, ERISA
section 502(1) requires the Secretary of Labor to assess a civil
penalty against a fiduciary who breaches a fiduciary
responsibility under, or commits any other violation of, part 4
of Title I of ERISA or any other person who knowingly
participates in such breach or violation. The penalty under
section 502(1) is equal to 20 percent of the "applicable recovery
amount", a term which means any amount recovered from a fiduciary
or other person with respect to a breach or violation either
pursuant to a settlement agreement with the Secretary or ordered
by a court to be paid in a judicial proceeding instituted by the
Secretary.! Further, you should understand that the Department
is speaking only for itself and only with regard to the issues
discussed above; the Department has no authority to restrain any
third party or any other governmental agency from taking any
action it may deem appropriate.

We hope this letter will be helpful to you in the execution of
your fiduciary duties, and that, with respect to the specific

I The Department may, in its sole discretion, waive or reduce

the penalty if it determines in writing that the fiduciary or
knowing participant in the breach acted reasonably and in good
faith, or it is reasonable to expect that the fiduciary or
knowing participant will not be able to restore all losses to the
plan without severe financial hardship unless such waiver or
reduction is granted. The Department may, in its sole_
discretion, agree to such a waiver or reduction in conjunction
with entering into a settlement agreement. The procedure for
applying for a waiver or reduction of the civil penalty is set
forth in an interim regulation promulgated by the Department at
29 C.F.R. 2570.80 to 2570.88. A petition for a waiver or
reduction of the civil penalty should be directed to the
Philadelphia Area Office. The Department has also issued a
proposed regulation regarding implementation of the civil penalty
at 29 C.F.R. 2560.5021-1.




) i

matters discussed, you will promptly discuss with us how these
violations may be corrected and the losses restored to the Plan.
Please advise me, in writing, within 10 days of your receipt of

this letter what action you propose to take with respect to the
specific matters discussed.

Sincerely,

// Area Dirdctor

Philadelphia Area Office

Enclosures

cc: Nicholas Giampetro, Esq.
Thomas H. Bornhorst, Esq.




Title I of ERISA provides that:

Section 404(a) (1) ...a fiduciary shall discharge his duties with
respect to a plan solely in the interest of the participants and
beneficiaries and--

(A) for the exclusive purpose of:

(i) providing benefits to participants and their
beneficiaries; and

(ii) defraying reasonable expenses of
administering the plan;

(B) with the care, skill, prudence, and diligence
under the circumstances then prevailing that a
prudent man acting in a like capacity and familiar
with such matters would use in the conduct of an
enterprise of a like character and with like aims;

(C) by diversifying the investments of the plan so as
to minimize the risk of large losses, unless under
the circumstances it is clearly prudent not to do
so; and

(D) in accordance with the documents and instruments
governing the plan insofar as such documents and
instruments are consistent with the provisions of
this title.

Section 406 (a), except as provided in Section 408:
(1) A fiduciary with respect to a plan shall not cause the plan
to engage in a transaction, if he knows or should know that

such transaction constitutes a direct or indirect--

(A) sale or exchange, or leasing, of any property
between the plan and a party-in-interest;

(B) 1lending of money Qr.other extension of credit
between the plan and a party in interest;

(D) transfer to, or use by or for the benefit of, a
party-in-interest, of any assets of the plan;

Section 406(b), A fiduciary with respect to a plan shall not --

(1) deal with the assets of the plan in his own
interest or for his own account,




(2)

in his individual or in any other capacity act in
any transaction involving the plan on behalf of a
party (or represent a party) whose interests are
adverse to the interests of the plan or the
interests of its participants or beneficiaries....




624 ERISA Class Exemptions

include machinery sold by equipment
distributors such as, but nat limited to.
carth moving, material handling. pipe
laying, power generation, and
construction machinery manufactured
according to standard specifications, but
shall not include such equipment which
has been specifically designed and
manufactured to a user's specifications
and which cannot reasonably be
expected to be resold in the ordinary

course of the equipment distributor's
business.

(2) Where the note is secured by
passenger automobiles and light-duty
highway motor vehicles, the term shall
in no event event exceed 48 months. For
purposes of this exemption, passenger
automobiles and light-duty highway
mator vehicles are defined as vehicles
which have a gross weight of 10,000
pounds or less, are propelled by means
of their own motor and are a type used
for highway transportation. -

(3) Where the note is secured by

tangible personal property other than
heavy equipment or motor vehicles

PTE 85-68
Permanent Exemption
50 Fed. Reg. 13293 (Apr. 3, 1985)

DEPARTMENT OF LABOR

Oftice of Pension and Welfare Benefit
Programs

[Prehibited Transaction Exemption 85-68;
Application Fole No. D-5258]

Permanent Class Exemption To Permit
Employee Benefit Plans to Invest in
Customer Notes of Employers

AGENCY: Office of Pension and Welfare
Benefit Programs, Department of Labor.

ACTION: Grant of Class Exemption.

sumMMmaRy: This document contains a
class exemption to permit employee

.benefit plans to purchase and hold

described in paragraph (g)(1) and (2) of -
this section, the terms shall in no event
exceed 36 months. '

(h) All records, information and data
required to be maintained which relate
to plan investments in customer notes
covered by this exemption shall be
unconditionally available at their
customary location for examination
during normal business hours by:

(1) The Department of Labor,

(2) The Internal Revenue Service,

(3) Plan participants and beneﬁciarigs.
or

(4) Any duly authorized employee ot
representative of a person described in _
subparagraph (1) through (3) above: e

Signed at Washington, D.C., this 3d day of
August, 1984.

Alan D. Lebowitz,

Deputy Administrator for Program

Operations, Office of Pension and Welfare
Benefit Programs.

[FR Doc. 84-21326 Filed 8-9-84: 8:45 am|
BILLING CODE 4510-29-M

customer-notes of employers. [Replaces -~
Prohibited Transaction Exemption 79-8}-
The exemption affects participants,
beneficiaries and fiduciaries of plans
investing in customer notes, and
employers of the plan participants.
EFFECTIVE DATE: July 1, 1984. A
condition requiring independent
fiduciary oversight will be effective '
respect to transactions entered into a_@?&

30 days after the date of this Federal ;.4
Register. i

FOR FURTHER INFORMATION conrupﬂ‘
Paul Kelty of the Office of Regulation®g
and Interpretations, Office of Pens‘lb /s
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: a‘ﬁd Welfare Benefit Programs, U.S.
Department of Labor, (202) 523-7901.
This is not a toll-free number.

gUPPLEMENTARY INFORMATION: On
August 10, 1984, notice was published in
the Federal Register (49 FR 32127) of the
pendency before the Department of a

- proposed class exemption to allow an
employee benefit plan to purchase and
hold customer notes from an employer
of employees covered by the plan. A
temporary class exemption, Prohibited
Transaction Exemption (PTE) 79-8 (44
FR 17819, March 23, 1979), permitting
transactions of this kind expired on June
30, 1984. The exemption provided relief
from the prohibited transaction
restrictions of sections 406(a), 406(b) (1)
and (2) and 407(a) of the Employee
Retirement Income Security Act of 1974
(ERISA) and from the taxes imposed by
section 4975 (a) and (b) of the Internal
Revenue Code (the Code) by reason of
section 4975(c)(1) (A) through (E) of the
Code. ‘

In order to establish a record on
which to base a determination as to
whether permanent relief should be
granted for plan investments in
customer notes, the Department
contacted a number of plans that had
relied on PTE 79-9 seeking information
concerning their experience with the
temporary class exemption. The
Department also solicited the views of
the Associated Equipment Distributors
(AED), an association of several
hundred small businesses engaged

eg - § primarily in the sale of construction
9], ! equipment. Responses to the
Department’s inquiries and to a survey
conducted by the AED among its ~-
member companies indicated that PTE
79-9 had provided good investment
opportunities to the participating plans
which afforded them relatively
favorable yields with a high degree of
safety. At the urging of plans that have
relied on PTE 79-9 and the AED, the
Department proposed the new
permanent class exemption on its own
motion under section 408(a) of ERISA
and section 4975(c)(2) of the Code ! and

rith

fter

(1]

1 Section 102 of Reorganization Plan No. 4 of 1978

R a ey vE
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P

section 3.01 of ERISA Procedure 75-1 (40
FR 18471, April 28, 1875). -

The notice gave interested persons an
opportunity to comment and to request a
hearing on the proposal. Public
comments were received pursuant to the
provisions of section 408(a) of ERISA
and section 4975(c)(2) of the Code and in
accordance with the procedures set
forth in ERISA Procedure 75-1.

1. Description of the Exemption

The class exemption granted pursuant
to this notice permits a plan to acquire
customer notes accepted by an employer
of employees covered by the plan in the
ordinary course of the employer's
primary business activity. The
exemption covers sales as well as
contributions of customer notes by an
employer to its plan. The new
exemption incorporates many of the
same conditions or limitations imposed
under PTE 79-8, which were intended as
safeguards to ensure the protection of
the plan assets involved in the
transactions. These conditions include a
written guarantee by the employer to
immediately repurchase a note if it
becomes more than 60 days delinquent.
A plan may not invest more than 50
percent of its assets in customer notes
and over 10 percent in the notes of a
single customer. Each customer note
sold to a plan must be secured by a
perfected security interest in the
property financed by the note and the
collateral must be insured. Also,
maximum terms ranging up to five years
are imposed on the notes, depending on
the type of property being financed.

A condition of PTE 79-9 that required
a plan to notify the Department annually
in writing if it relied on the exemption is
not retained in the new exemption for
reasons discussed in the preamble to the
proposal.? On the other hand, a new
requirement for independent fiduciary
oversight in regard to plan investments

(43 FR 47713, Octcber 17, 1978), effective December
31. 1978 (44 FR 10865, January 3. 1879), transferred the
authority of the Secretary of the Treasury to issue
exemptions of this type to the Secretary of Labor.

? See 49 FR at 32129,

-
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in customer notes has been included in
the exemption. Under this new
condition, a plan fiduciary who is
independent of the employer must
approve in advance any acquisition of
customer notes by a plan and must
monitor the plan's ongoing rights with
respect to the customer notes held in its
portfolio.

2. Discussion of Comments Received

The Department received nine letters
commenting on various aspects of the
proposed class exemption. The comment
letters in general urged that the class
exemption be adopted and stated that
-an exemption of this kind is in the best
interests of the participants and
beneficiaries of plans.

Four comment letters objected to the
requirement proposed in the exemption
that a fiduciary, who is independent of
the employer, approve in advance any
sales of customer notes to a plan and -

13294
moritor the ongoing plan investments in
these notes. The letters asserted that the
aviilable evidence indicates that the
temporary exempticn worked well
without an independent fiduciary
requirement and that sufficient
safeguards already are present in the
proposed new exemption. The
commenters maintain that the
requirement for an independent
liduciary would add an unnecessary
expense to a plan’s operation which
would reduce the plan's net investment
re!urn. Some of the letters further
indicated that certain financial
institutions either would be reluctant to
serve in the capacity defined in the
exemption or would demand a broader
fiduciary role. The commenters noted
that many employers relying on the
exemption are smaller companies that
traditionally have not utilized
independent fiduciaries.

As stated in the preamble to the
proposed exemption, the Department
believes, based on its experience with
both class exemptions and individual
exemptions, that independent fiduciary
oversight is an important method of

protecting the plan assets involved in an
exempt transaction and avoiding a
potential conflict of interest situation
where, for example, the employer, who
is typically a fiduciary, engages in
transactions with the plan. The
Department recognizes that PTE 79-9
appears to have operated well with the
safeguards incorporated in the
temporary exemption and that this new
requirement may impose some added
expense on the part of plans utilizing the
exemption. The Department is not
convinced, however, that the marginal
savings to a plan in cost or effort from
eliminating this condition outweigh the
added protection of having any covered
transaction subject to the prior approval
and monitoring of a fiduciary
independent of the employer. For this
reason and the reasons previously
outlined in the preamble to the proposed
exemption, condition III(b) is being
retained in the final exemption.

Two comment letters recommended.
without further explanation, that the
scope of the exemption be expanded to
permit sales of customer notes to a plan
by affiliates of the sponsoring employer
as well as by the employer itself. .
Section II of the proposal states, in part.
that the exemption provides relief for
the “acquisition from an employer with
respect to a plan * * * of customer
notes.” Under the definition of customer
notes in Section I, such a note must be
accepted in connection with the

~ employer’s primary business activity 88

a seller of the tangible personal property

being financed by the note. The o
commenters point out that an individual
exemption (PTE 82-48, 47 FR 10924) was
granted on March 12,1982 0on a
temporary basis to the retirement plans
of the Bale Chevrolet affiliated group-
The exemption covers transactions
similar to those described in PTE 79-9
except that the customer notes are
purchased from Bale Finance Company.
(Bale Finance) which finances
automobile sales for customers of the >3
Bale Chevrolet Company (Bale e
Chevrolet). Bale Chevrolet and Bale
Finance are the sole members of & &%
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B ontrolled group as defined in section

8% 4563(a) of the Code. The Department

gtated in the preamble to the notice of
endency that the exemption was

&t proposed to be in effect only through

+ June 30, 1984 to coincide with the

expiration date of PTE 79-9, so that the

J Department could make a determination
he . at that time in regard to future relief for
the applicant.
tw The Department does not believe that
1 a sufficient showing has been made that
the the problems associated with the scope
of the exemption are commonplace and,
1l consequently, has determined not to
n modify the definition of customer notes
le in the exemption. However, the
ed Department continues to be prepared to
val consider individual exemptive relief for
transactions of the type described in
: PTE 82-48 if the requisite findings under
section 408(a) of ERISA can be made.
sed The Associated Equipment
Distributors submitted a letter of
i comment concerning condition III(d) of
' the proposed exemption. Under that
to condition, an employer is required to
repurchase a customer note from a plan
an in the event the note becomes over 60
er days in arrears. As noted in the
preamble to the proposal, the AED had
. - stated in a letter to the Department
" : dated April 5, 1984 that business
' customers sometimes experience
, seasonal or temporary cash-flow
er problems not reflective of their basic
’ financial condition. As a result, the 60-
s day default period has occasionally
ot - caused good notes with favorable yields
y to be removed from a plan. At that time
: the AED recommended that the default
al period be extended from 60 to 90 days.
18 The Department tentatively rejected that
earlier recommendation for reasons
$ discussed in the preamble to the

proposed exemption.

In its most recent comment letter, the
AED urged the Department to recongider
this matter and reiterated its view that
such an extension would be in the best
interests of plan participants. According
to the AED, an employer, such as an
equipment dealer, knows its customers
well and therefore usually knows

whether a customer is in a sound
financial position despite occasional
seasonal difficulties.

The AED recommended that the
proposed exemption be modified to
state that, while a note would still be
considered to be in default if it was 60
days in arrears. the employer would
have another 30 days to repurchase the
note or to see that payments on the note
are made timely. Alternatively, the AED
recommended that, in cases of a 60-day
delinquency, the employer could petition
the independent fiduciary referred to in
section III(b) of the proposed exemption
to grant a 30-day extension.

After consultation with the employer,
the independent fiduciary would have
the discretion to grant or deny the
requested extension based on his or her
judgment as to the soundness of the note
and the likelihood of its becoming
current,

Upon consideration of the arguments
put forth by the AED, the Department
has decided to accept the second
alternative suggested in the comment
letter and has modified section III(d) of
the exemption accordingly. in all other
respects, the proposed exemption is
being adopted without change.

General Information

The attention of interested persons is
directed to the following:

(1) The fact that a transaction is the
subject of an exemption under section
408(a) of ERISA and section 4975(c)(2) of
the Code does not relieve a fiduciary or
other party in interest or disqualified
person from certain other provisions of
ERISA and the Code. including any
prohibited transaction provisions to -
which the exemption does not apply and
the general fiduciary responsibility
provisions of section 404 of ERISA. |
which require, among other things, that
a fiduciary discharge his or her duties
respecting the plan solely in the
interests of the participants and
beneficiaries of the plan; nor does it
affect the requirement of section 401(a)
of the Code that the plan must operate
for the exclusive benefit of the
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employees of the employer maintaining
the plan and their beneficiaries;

(2) In accordance with section 408(a)
of ERISA and section 4975(c)(2} of the
Code, the Department makes the
following determinations:

(i) The class exemption set forth
herein is administratively feasible,

(i) It is in the interests of plans and of
their participants and beneficiaries, and

(i) It is protective of the rights of the
participants and beneficiaries of plans;
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(3) The class exemption is applicable
to a particular transacticn only if the
transaction satisfies the conditions
specified in the exemption; and

(4) The class exemption is
supplemental to. and not in derogation
of, any otker provisions of ERISA and
the Code, including statutory or
administrative exemptions and
transitional rules. Furthermore, the fact
that a transaction is subject to an
administrative or statutory exemption is
not dispositive of whether the
transaction is in fact a prohibited
transaction.

Exemption

Accordingly, the following class
exemption is hereby granted under the
authority of section 408(a) of ERISA and
section 4975(c)(2) of the Code and in
accordance with ERISA Procedure 75-1
(40 FR 18471, April 28, 1975).

Section I. Definition of Customer
Notes. For purposes of this exemption, a
customer note is a two-party instrument,
executed along with a security
agreement for tangible personal
property, which is accepted in
connection with, and in the normal
course of, an employer's primary
business activity as a seller of such
property. A two-party instrument is a
promissory instrument used in
connection with the extension of credit
in which one party (the maker) promises

to pay a second party {the payee) a sum
of money.

Section II. Transactions Covered.
Effective July 1, 1984, if the conditions of
section [II of this exemption are

satisfied, the prohibitions of sections
'406(a), 406(b) (1) and (2) and 407(a) of
ERISA and the taxes imposed by section
4975 (a) and (b) of the Code, by reason
of section 4975(c)(1) (A) through (E) of
the Code, shall not apply to the
acquisition from an employer with
respect to a plan and holding by the
plan of customer notes (which, pursuant
to section 111(d), are guaranteed by the
employer), or the repurchase of those
notes by the employer.

Section IIl. Conditions. The following
conditions must be met in the case of
each plan which engages in covered
transactions in reliance on the
exemption:

(a) The transaction is on terms at least
as favorable to the plan as an arm's-
length transaction with an unrelated
party would be.

(b) Effective with respect to customer
notes sold after May 3, 1985—

(1) Prior to the consummation of a
transaction described in section II of
this exemption, the transaction is
approved on behalf of the plan by a
fiduciary who is independent of the
employer, upon a determination miade
by such fiduciary that the (other)
conditions of this exemption will be
satisfied. The independent fiduciary
shall acknowledge his or her plan
fiduciary status in writing with respect
to the transaction. For purposes of this
paragraph, a person is independent of
an employer even though he or she was
selected by the employer (or by a person
with an interest in the employer) if he or
she has no ether interest in the o
transaction for which an exemption 13
sought that might affect his or her best
judgment as a fiduciary;

(2) The plan’s continuing rights under
the terms and conditions of the acquired °
customer note(s) and under this
exemption shall be monitored and
enforced on behalf of the plan by the
same or another plan fiduciary who s
independent of the employer and Who _
has acknowledged his or her fiduciary
status and liability as described in
paragraph (b}(1) of this section. The -
independent fiduciary shall be

,
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responsible for taking all appropriate
actions necessary to protect the plan's
rights with regard to the safety and
collection of the notes purchased by the
plan. These actions shall include, but
not be limited to, ascertaining that
payments are received timely, diligently
pursuing the receipt of delinquent
payments and enforcing the employer’s
guarantee to repurchase delinquent
notes, with accrued interest, as
described in paragraph (d) of this
section.

(c) The acquisition of a customer note
from the employer shall not cause a plan
to hold immediately following the
acquisition (i) more than 50 percent of
the current value (as defined in section
3(26) of ERISA) of plan assets in
customer notes of the employer or (ii)
more than 10 percent of the current
value of plan assets in the notes of any
one customer.

(d) The employer guarantees in
writing the immediate repayment of the
outstanding balance of the notes and
accrued interest in the event the note is
more than 60 days in arrears or if other
events occur that, in the opinion of the
independent fiduciary referred to in
paragraph (b) cf this section, impair the
safety of the note as a plan investment.
The independent fiduciary may at his or
her discretion grant an additional 30-day
extension before repurchase of the note

by the employer is necessary upon a

petition by the employer, if the fiduciary
determines, after consultation with the
employer, that such an extension is in
the best interests of the participants and
beneficiaries of the plan. The other _
events (of impairment) referred to above
include, but are not limited to, the
following:

(1) The obligor on the note fails to
comply with any terms or conditions of
the note.

(2) The obligor becomes insolvent,
commits an act of bankruptcy, makes an
assignment for the benefit of creditors or
a liquidating agent, offers a composition
or extension to creditors or make a bulk
sale.

(3) Any proceeding, suit or action at

law, 'in' equity or under any of ghe‘:':?.f;i._’ﬁ.
provisions of the Bankruptcy Act or i .
amendxpgnts theretq-for reorganization,
composition, extension, ements,
receivership, liquidation or dissolution is
begun by or against the obligor.

(4) A receiver of any property of the
obligor is appointed under any
jurisdiction at law or in equity.

(5) The obligor fails to take proper
care of or abandons the property being
financed by the note. :

(e) The plan receives adequate
security for the note. For purposes of
this exemption, the term adequate
security means that the note is secured
by a perfected security interest in the
property purchased by the obligor on the
note so that if the security is foreclosed
upon, or otherwise disposed of, in
default of repayment of the loan, the
value and liquidity of the security is
such that it may reasonably be
anticipated that loss of principal or
interest will not result. In no event shall
adequate security mean an interest in
intangible personal property, such as,
but not limited to, accounts, contract
rights, documents, instruments, chattel
paper, and general intangibles.

(f) Insurance against loss or damage
to the collateral from fire or other
hazards will be procured and
maintained by the obligor until the note
is repaid or repurchased by the
employer, and the proceeds from such
insurance will be assigned to the plan.

{(g) Repayment must be provided for in
the following manner:

{1) Where the note is secured by
heavy equipment, the-term shall in no
event exceed 60 months. For purposes of
this exemption, heavy equipment shall
include machinery sold by equipment
distributors such as, but not limited to,
earth moving, material handling, pipe
laying, power generation, and :
construction machinery manufactured
according to standard specifications, but
shall not include such equipment which
has been specifically designed and
manufactured to a user’s specifications
and which cannot reasonably be '
expected to be resold in the ordinary - ——




" 630, ERISA Class Exemptions

course of the equipment distributor’s
business.
13296

(2} Where the note is secured by

assenger automobiles and light-duty
nighway motor vehicles, the term shall
:n no event exceed 48 months. For
purposes of this exemption, passenger
iutomebiles and light-duty highway
r:otor vehicles are defined as vehicles
which have a gross weight of 10,000
pounds or less, are propelled by means
af their own motor and are a type used
for highway transportation.

{3) Where the note is secured by
tangible personal property other than
heavy equipment or motor vehicles
described in paragraph (g} (1) and (2) of
this section, the term shall in no event
exceed 36 months.

(h) All records, information and data

na

- required to be maintained which relates

to plan investments in customer notes
covered by this exemption shall be
unconditionally available at their
cuciomary location for examination
during normal business hours by:

(1) The Department of Labor,

(2) The Internal Revenue Service,

(3) Plan participants and beneficiaries.

or
(4) Any duly authorized employee or
representative of a person described in
subparagraph (1) through (3) above.
Signed at Washington, D.C.. this 28th day
of March 1985.
Alan D. Lebowitz,

Acting Administrator, Office of Pension and
Welfare Benefit Programs.
[FR Doc. 85-7901 Filed 4-2-85; 8:45 am]
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HARVEY M NEWMAN CPA
GERALD L GRABUSH. CPA
BARRY B BONDRQFF CPA

Grabush, Newman & Co.,PA.
OHLIP 1 MATZ CPA

NORMAN N POLONSKY CRA Certiied Publc Accountants
KENNETHE | ARASH CPA

ALLENNM SCHIFF CPA

February 20, 1887

Mr. Richard Shofer
Catatlina Enterprises, Inc.
5006 Lliberty Helights
Baltimore, Maryland 21207

Dear Dick:

It has come to our attention, durling the preparation of you cor-
poration and individual Income tax returns for 1985, that your Indi-

vidual Income tax return, Form 1040 shou!d be amended for the year
ended December 31, 1984,

The amendment would be in the form of addltional Income of
approximately $150,000 which {s the amount that was drawn out of the
pension™1984, in the form of loans, that was In excess of the.
allowable loan amount of $50,000. The changing of the character of
these ltems from loans to wlithdraws and consequently income to you,
wyould also effect the Interest deduction claimed that year.

s \p‘- ¢
' If you have any questions on this letter,

or want us to proceed
with making the amendment as noted,

please call me.
Very truly yours,
Kenneth E. arash
KEL/Nnj

Suite 350. The Quadrangie « The Village of Cross Keys « Baltimore. Maryland 21210 « 301-323-9300

MEMBER OF THE INTERNATIONAL GROUP OF ACCOUNTING FIRMS WITH OFFICES IN PRINCIPAL CIT{ES




Hfg . November 7, 1986

" Mr. Richard Shofer | U )

_ . ¢/o Catalina Enterprises B L
5006 Liberty Heights Avenue B o _ S v
Baltimore, Maryland 21207 co e T Lo el
Dear Dick o o o

A 2 L . S ky AL _

We covered so much in our meeting of November 4 regarding the affects of the
., new tax act% youi® personal, corporation and pension position that I thought I
would use this letter to s i new tax laws you will be operating under.

i ‘ < K < , 4
ooty i . S eA .

1. Installments sales = E ;198§ the

N ‘_ !defe ed gain Wwill be hecognized x sed on a radio
3L T Tof total debt diwded by“otal asseé t sales * \!
~ . receivables for thay _perio 7 : .

o & SR o ‘gf : L )

o 2. Allowd'for doubtful accounts - The allowances, being phased out effective

¢ 7 ... January .1,: 1987 by taking the balance in the allowance account as of that date
-, and recognizing 25% of it in income over the next four years. In addition B

ot %t for 1987 and future years you will have to switch to the direct write-off
method. -

3. Real Estate Rental Losses - Althdugh the interest expense regarding the

first and second mortgages on your two condos are deductible r%'& h le E;'% a
rental expense, the»hictual loss'\-‘-—"i—ﬁpeu Schedule E 4 8*5a'g‘e8 ?"32’%%"1’01; 3 )

will be limited,*%&ud if{ is oyr cond{usion tRat for 987\@d fusyre ygars theg
1gss al wabl\to%oui&ll bg\ zero. \ \ 6{ &

4. Interest expense deductible as an itemized deduction - Any interest that
. you pay for financing the purchase of personal items will be limited in future
. :Yyears. The deduction will be limitedza percentage of your total personal/w7etefT"
expense as follows: 1987 65%, 1988 40%, 1989 20%, 1990 10%, 1991 0%. The inter-
est we consider investment or business interest is limited to the first $25,000
to be deductible, however, that has the same phase out period and same percent-
- ages as above. . . ) : s

S

' 5. Home Mortgage Interest - The interest on your home mortgage will be
fully deductible on vour individualvas long as the total mortgage does not
.. exceed your basis in the property. Reruew _ '- N

;. oy ; .'_,‘,’,-‘T"' P

" 6. Borrowing from Pension Plan - It is our conclusion that you can only
borrow from your Pensjion Plan to the extent of the voluntary contributions plus g

' .. -an§ additional $50,066. These loans need to be ﬂrav-ﬁp—in—such-away—tna't-they,\
v - . . . 3._,1% [ ) . . '
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~ Mr. Richard Shofer . -2~ " November T, 1986

N

wwill-be paid back in a five year period. Loans taken out in excess of that will
be considered ingome on your personal return at the date the money has been
withdrawn. ot order to 4eu95:%he effect of the disallowed interest expense
on your personal return)we have suggested that you show the loans against your
voluntary account as withdrawals of the voluntary account.

7. Prohibited Transactions with the Pension Plan - We believe that due to
the late payment of contributions and the accumulation of bad debts that have
not been reimbursed by Crown that these items shown as receivable on the Pension

Plan have to be disclosed separately on your Form 5500 which is prepared by Stu
Hack. ’ . . .

3

Pension Plafl\ - When \he
posing the \Pensio
a day for\every day it\is late after

Plan to aNate filink penalty of
October 15.

9. Taxes Due in Future Years on Form 990T - Since we are again contemplat-
ing having taxable transactions due to acquisition indebtness in the Pension
Plan the Internal Revenue Service now requires that estimate payments be made

each quarter to cover the tax instead of making one payment as of when the tax
return is due.

Tpeene Y

The above was just intended as a brief summary of the many things we dis-

cussed during our meeting. If you have any questions on the above, please give
me a call,

Very truly yours,

Kenneth E. Larash
KEL/ss
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MEMO TO : SFJ

FROM ¢ ERJK

DATE : JuLy 12, 1988

RE : ATTORNEY THOMAS BOWDEN

Susan, I got a call on July 1 from Tom Bowden from
I believe Baltimore.

He has a malpractice action against Stewart Hack &
Company.

Apparently, Hack advised a client of theirs that
he could withdraw his voluntary contribution account.

Allegedly, Hack did not give any tax advice, or if
he did he gave the wrong tax advice. I think it was
probably the former.

In any event, the individual took out the money
and assumed that it was not taxable. This is somewhat
ludicrous, but I would have to see exactly what was said.

I would also have to see the documentation.

Right now, he is looking for us to be expert

witnesses. He says he has a local lawyer who is a pension
lawyer and contends that it is malpractice.

I told him I'd look at the case on an hourly basis
and give him an analysis, both as to whether Hack gave the
wrong advice or failed to give him advice and whether we
think Hack has any responsibility to give him tax advice. I
told him I didn’t think that most of the actuaries I know
would specifically give tax advice.

I also believe that it would be unusual for
someone to assume that money would not be taxable.

In any event, we can take a look at it and see
what the guy has.

l told him, specifically, that we could not spend

any time preparing or assisting in depositions, etc., until
the fall.

; DEFENDANT'S
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Law OFFICES

Prusl(‘/y 8:. Giam[)etro. P C

ByrON R. PRUSKY A PROFESSIONAL CORPORATION PHILADELPHIA OFFICE

O.C..PA. AND N J. BARS ONLY Two Penn CENTER PLaZA
THE DULANEY CENTER

SuIite 1919
NicHoLAS J. GIAMPETRO

SUITE 108 PHILADELPHIA, PA 19102
N.J,PA_AND D.C. BASS ALSO .
849 FAIRMOUNT AVENUE {2is) 564 199
Frans M.De Nie
° TOWSON, MD 21204 WASHINGTON OFFICE
N.J., PA AND O.C. BARS ALSO
(301) 339 7466 8201 CorPORATE DRIVE
Davio M, TRALINS SuIte 1250

LanOOVER, MD 20785
(202) 8721818

November 3, 1987 PLease Rery To:

Towson

Mr. Richard Shofer
5006 Liberty Heights Avenue
Baltimore, Maryland 21207

Personal & Confidential

Dear Dick:

The purpose of this letter is to outline what we discussed in our
conversation on October 30, 1987.

In 1984 it is my understanding that you withdrew $200,000 from
your voluntary account. The treatment is as follows:

l. Approximate amount of $76,000 which represents your basis in
the voluntary account. You can treat this withdrawal as a
loan or as a withdrawal. If it is treated as a loan, then
interest is due thereon. If it is not treated as a loan or
if it is treated as a withdrawal it is not taxable to you.

2. The next $50,000 is treated as a loan; however, it is not
taxable subject to the rules under the Tax Equity and Fiscal
Responsibility Act of 1982.

3. The balance is a loan which will be considered as taxable to
you.

Your withdrawal of $74,000 in 1985 is a loan with interest due
thereon. This loan is treated as a taxable distribution.

It would further appear that you may withdraw, if the plan
provides, part or all of your voluntary contributions, and the

: DEPENDANT'S
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H;‘l;‘sl(dv & Gidmi)etro. P.C.

Mr. Richard sShofer
November 3, 1987
Page -2-

earnings thereon at any time, even while you are an active
participant in the plan (Alan, see Rev. Rul. 69-277). Hence, you
may elect to treat any "loan" from your voluntary account as an
actual distribution and terminate its loan status. However, to
the extent that the 1loan was not taxable (i.e., the second

$50,000), upon treating it as a withdrawal it would become
taxable.

Should you have any further questions about our conversation, do
not hesitate to contact me. It is always a pleasure to be of
service to you.

Sincerely yours,
PRUSKY & GIAMPETRO, P.C.

o 1

Nicholas J. Giampetro

NJG/laf

cc: Alan Marvel, C.P.A.

bcc: pennis




¢ -l

ByroN R.PRuUSKY
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Davio M. TRALINS

Law OfFICES

Prnsl()' & Giaml)etro, P C

A PROFESSIONAL CORPORATION

THE DULANEY CENTER
SUITE 108
849 FAIRMOUJNT AVENUE
TOWSON, MD 21204
(301) 339-7466

April 11, 1988
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PHiLaDELPHIA OFFICE
Two PENN CENTER PLAZA
SuIite 1919
PHILADELPHIA, PA 19102
{215) 564-:991

WASHINGTON OFFICE
820! CorpPORATE DRIVE
Suite 1250
LANDOVER, MD 20785
{202) 8721818

Puease Repuy To:

Towson

Thomas A. Bowden, Esquire

Blum, Yumkas, Mailman, Gutman & Denick, P.A.
1200 Mercantile Bank and Trust Building

2 Hopkins Plaza

Baltimore, Maryland 21201-2914

Personal & Confidential
Dear Mr. Bowden:

You have asked us to express an opinion regarding the contents of
a letter dated August 9, 1984 by the Stuart Hack Company
addressed to Richard Shofer and signed by Stuart Hack. The focus
of this letter will be on the issue of borrowing money from a
voluntary account and its attendant tax consequences.

The 1last paragraph of the Back 1letter provides "the TEFRA
provisions on the limits on loans apply only to employer accounts
and specifically do not apply to employee voluntary accounts. It
is my opinion, you can use your voluntary account as collateral

for a loan or you can borrow up to 100% of your voluntary
account."

Section 72(p) of the Internal Revenue Code provides that loans
from qualified retirement plans are treated as distributions from
the plan. That section further provides an exception to the
general rule that if the amount of the loan is not greater than
the lesser of $50,000 or one-half of the vested accrued benefit
of the participant, the 1loan will not be treated as a
distribution. This rule is applicable for 1loans made after
August 13, 1982, but 1loans made after August 13, 1982 are
aggregated with loans made on or before August 13, 1982. We are
enclosing a copy of the applicable section of the Internal
Revenue Code. The foregoing was the law in effect in 1984 and
1985, but has since been changed as a result of the Tax Reform
Act of 1986; however, the changes are effective for transactions
entered into after December 31, 1986.
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Pruslg’ & Giam[)etro. P.C.

Thomas A. Bowden, Esquire
April 11, 1988
page -2-

Loans in excess of non-taxable limits are not prohibited, merely
taxable and, hence, their taxability does not excuse lack of
repayment. All taxable plan loans are subject to tax as other
income. Repayment of taxable loan distributions establishes a
basis equivalent to the amounts repaid so that when a regular

plan distribution is made, these amounts will not be subject to
taxation again.

The law treats 1loans in excess of the above 1limits as
distributions, the tax treatment of which is dependent in part on
whether a participant's interest in the plan included non-
deductible employee contributions recoverable as non-taxable
distributions. The Senate explanation to the bill which was
enacted into law provides that loans will be deemed made first
from non-deductible employee contributions to the extent
available. Hence, loans from a voluntary account to the extent
of the employee's contributions thereto would be non-taxable.
Loans in excess of the employees contribution to the voluntary
account are subject to the rule that to the extent the loan is
greater than the lesser of §$50,000 or one-half of the vested
accrued benefit the loan will be treated as a taxable
distribution.

It is our further opinion that a taxable distribution will result
in a non-deductible excise tax in the amount of 10% of
distributions occurring before the participant attains the age of

59 1/2.
Should you require further information, feel free to contact us.

Sincerely yours,
RUSKY & GIA?P TRO, P.C.

]Lv LJ L

Nﬂcholij/3;7hiémpetro

NJG/laf
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April 2i, 1988 .

Nicholias J. Giampeiro, Zsquire
Prusky & Glampetro, P.C. f‘
The Dulaney Center -
Suite 103

-+ 849 Fairmount Avenue

"é_Towson, Maryland 21204

Re: Richard Sbofer, Catalina Enterprises, Inc.
3;5;{,‘ ‘ Catalina Ence:prices. Inc. Pension Plan

Dear Mr. Giampetro:

f, ~ : Thank you for your letter dated April 11, 1988, coa-
i cerning Stuart Hack's August 9, 1984 letter. It is clear from
that letter that Hack's suggestion as to borrowing from Shofer's

voluntarj account had serious tax congeguences that were not men-
tloned in Hack's letter.

5.
-

Now, I would appreciate your ezpanding the scope of
your letter to support other allegatloqs set forth in the

 Compiaint f£iled in the case. A copy of that Complaint is
“euciosed. g ' o

To the extent that you can do so, I would like you to
opine as to the folicowing:

i, Whether Hack's August 9, 1934, advice was
correct with regard to using voluntary accounts as coilateral;

2. ~snether following Hack's advice with regard
to collateralizing a veluntary account wouid have had any tax

consegquences;

3. Whether fcllowing Hack's advice with regard

to colliateralizing a voluntary account »nould have beea illegal,
and

4. Whethier the caission in Hack's letter of any
of tax conseguences by either collateralizing or
borrowing ifom voluntary accounts constituted a failure to

observe the standard of care of a reaconably prudent and com-
~ petent actuary and pension consultant.

nention




- Page 2

- your earliest conveniencs.

. Thomas A. Bowden .
.+ . TAB/aes R A .
. 15WD13C:L60-L60.1 - o N
¢cr’ Mr. Richard Shofer 1
4
/7
...-/'

fixd Nicholas J. Giampetro, anuire

‘April 21, 1988

I look forward to yout response to these questions at

- . . . ~r

Very truly yours,




Law OFFiCts

Prusl()' & Giam])etro. P C

BYRON R. PrRusky A PROFESSIONAL CORPORATION

PuwaoeLpria Office
C.C PA AND N.J. BaARYy DMLY

Two PENN CENTER PLaza
THE DULANEY CENTER
TE 1919
NicHoLAS J. GIAMPETRO . Sur
SUITE 108 PriLADELPHIA, PA 19102
N J_ PA AND D.C. BaRS AL30 .
849 FAIRMOUNT AVENUE (213) 564-1991
Davio M. TraLiRs
TOWSON, MD 21204 WaswinGTOoN OFFicE
(301) 339-7<66 8201 CorroRratt Drive
Suite 620

Lanpover, MD 207es
(202) a72-1818

June 16, 1988

PLease RepLy To!

Towson

Thomas A. Bowden, Esquire

Blum, Yumkas, Mailman, Gutman & Denick, P.A.
1200 Mercantile Bank and Trust Building

2 Hopkins Plaza

Baltimore, Maryland 21201

Personal & Confidential

_RB: Richard Shofer v. The Stuart Hack Company, et al.
Case No: 88102069/CL79993

Dear Mr. Bowden:

The purpose of this letter is to respond to your letter dated
April 21, -1988, whereby you asked me to clarify and expound upon

certain facets of a letter received by Richard Shofer from Stuart
Hack on August 9, 1984.

Pivotol to the answer to your questions contained in your 1letter

of April 21, 1988 is that the 1Internal Revenue Code Section
72(p) (1) (B) states:

(B) Assignments or Pledges. - If during any taxable
year a participant or beneficiary assigns (or agrees to
assign) or pledges (or agrees to pledge) any portion of
his interest in a qualified employer plan, such portion
shall be treated as having been received by such
individual as a loan from such plan.

Hence, loans and assignments or pledges are treated the same for
purposes of determining whether said loan or assignment is a
distribution under Section 72 of the Internal Revenue Code.

= DEFENDANT‘S
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Prusl(‘y & GiamPelro. PC.

Thomas A. Bowden, Esquire
June 16, 1988
Page 2

There does not appear to be any mention of the tax consegquences
of pledging or assigning amounts in a voluntary account to the
extent that they exceed one's after-tax contribution. The advice
contained in Mr. Hack's letter and the ommission from Mr. Hack's
letter of the tax consequences of borrowing from the voluntary

account in excess of one's after-tax employee contributions does
not constitute an illegal act.

Should you desire further information, do not hesitate to contact
us.

Sincerely yours,
PRUSKY & GIAMPETRO, P.C.

/ 4
\/Aj/\ A {\ -
. Y /

2

Nfcﬁolas J. GTaﬁPﬁfro

\ 1
N \

NJG/laf
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August 14, 1980

Mr. Richard Shofer
Catalina Enternrises, Inc.
5006 Liberty lleights Ave.
Baltimore, MD 21207

Re: Catalina Enterprises, Inc.
Pension and Profit Sharing Plans
Forms 5500-C and Prohibited Transaction

Dear Mr. Shofer:

Enclosed you will find the annual revnorting
forms for both Pension and Profit Sharing Plans
which must be filed with the Internal Revenue
Service by 10/15/80. The 5500-C forms with their
attachments should he filed according to the in-
struction sheet. As you file the form I would
appreciate it, 1if you would return the postcard to
us indicating the date you filed the form.

Since the pension vlan borrowed $4,370 from the
profit sharing plan in 1978, we believe this is a pro-
hibited transaction and we have answered "yes"to
question 21 (a) on page 3 of the 5500 form. Also, we
have prevared an attachment to the 5500 form outlining
the little information we have ahout the transaction.
This attachment is required as a vart of the filing.

You will also note that we have partially pre-
pared a Return oI Tnitial Excises Tax Related to
Pension and Profit Sharing Plan (Form 5330.) Re-
cently, we have noticed that both the Internal
Revenue Service and the Devartment of Labor are
taking a mnuch more active role in reviewing plans
to insure that they do not enter into any trans-
actions that are prohibited under the law. Because
of the stepped up enforcerent taken by the govern-
ment in this area, we think that it is advisable,
in order to protect the plan, to advise all of our




——r

Mr. Richard Shofer
August 14, 1980 -
Pahe 2

clients to strictly follow the law concerning pro-
hibited transactions and report and pay the tax on
any transactions that we discover Auring the year.
Thus, I would stronglv suggest that you comnlete
parts III, IV and VI of the Form 5333 and pay any
tax that is due. Ue were unable to comnute the tax
because we do not have enough information on the
transaction. Basically, the "amount inwvolved 1in
prohibited transaction" that must be filled in, 1in
part III, item 13 column c., is not the amount of
the loan, but is actually the greater of either

the actual arount charged for the use of the money e
during the 1979 plan year. What this means 1is

that the tax is computed on the interest the plan
actually paid or should have vaid if the fair
market rate of interest was greater than actually

paid by the plan. The tax is equal to 5% of the
amount involved.

To give you an example, supcose the plan was
to pay $800 interest on the loan during 1979. The
tax would be 5% of $800 or $40.

You may wish to contact your accountant for
additional information on how to compute the tax
on this particular prohibited transaction.

I want you to understand that hecause of the
stepped up enforcement action by the government,
we think it is advisable that all plans strictly
follow the law when it comes to prohibited trans-
actions., Whether or not vou actually pay the tax
or file Form 5330, it is, of course, entirelv up
to you, but we do recommend that you comply with
with the rules regarding prohibited transactions.
For your own information, the excisa tax of 5% is
imposed each y~ar until the prohibited trans-
action is entirely corrected, in this case wmean-
ing the loan is.entirely paid off. Also, the .
Internal Revenue Service can give you a 90 day '
"correction period" in order to correct a transaction.
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Mr. Richard Shofer
August 14, 1980
Page 3

Once the I.R.S. formally notifies you that they
are imposing the 90 day correcticn period, if
the transaction is not corrected within that 90

day pericd then the Service
an excise tax egual to 100%

has the right to impose
of the amount involved

in the transaction. Finally, the Department of
Labhor can file suite against the plan fiduciaries
requiring that the transaction he corrected. 1In
short, the Internal Revenue Service can turn this
loan into a 90 day demand note.

f?"you do decide to pay the excise tax and file
Form 5330, I would aporeciate it if you would send

us a copy of the form as it is filed with the Internal
Revenue Service.

Finally, we are not expressing any opinion on
whether the 1973 interplan loan of $16,500 and the
1974 loan of $4,000 are prohibited transactions. Thev
may not have been prohibited when entered into, but

they may now be prohibited because of the lack of
payments.

Very truly yours,

/ /
(nv"
John W. MOlan

Manager
Plan Administration

JWM/mr
Enclosures

cc: Harvey Newman, CPA.
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THE STUART HACK COMPANY

Consultants & Actuanes

4623 Falis Road
Baitimore, Maryland 21209
{301) 366-8700

Washington, D.C. 621 -4064 Writer's Direct Dial No.
August 9, 1984
PERSONAL AND CONFIDENTIAL

Mr. Richard Shofer

Crown Motors

5006 Liberty Heights Avenue
Baltimore, Maryland 21207

P . Dear Dick:

You questioned whether assets of your money purchase
pension plan and profit sharing plans can be used as
collateral for loans, whether you can borrow against these
plans and whether there is any special treatment for your
voluntary account under these plans.

First of all, let's distinguish between the voluntary
account and the employer account. The employer account cannot
be put up as collateral for a loan, and loans to participants
against their employer account are limited to a total of
$50,000 for all plans for up to a maximum of five years (for a
longer period of time if used for the purchase or substantial
improvement to a primary residence). Further, we would
recommend that any loans against an employer account should be
fully collateralized (this means collateral in addition to the
value of the account itself).

There is an entirely different treatment for voluntary
accounts. First, there is no 1limit on the amount that can be
borrowed against the account or the length of time for which it
can be outstanding. Also, the account, itself, can stand as
collateral for the loan against the voluntary account.

Further, the voluntary account can be put up as collateral for
a loan from a bank or other source. The loan agreement will
have to include a provision that you cannot withdraw money

from your voluntary account, and thus dissapate the collateral,
however. g

The law is pretty clear on the inability to use employer
account values as collateral for a loan. There is no law on
restrictions of using voluntary account money for collateral
for a loan. The TEFRA provisions on the limits on loans apply
only to employer accounts and specifically do not apply to
employee voluntary accounts. In my opinion, you can use your
voluntary account as collateral for a loan or you can borrow up
to 100% of your voluntary account. The terms of the loan must
be reasonable as to the interest rate and pay back period.

Cordiglly,

< DEFENDANT'S

|
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Edward E. Burrows Phone: 617/542-1023

, Fax: 617/542-1034
Consulting Actuary

151 Tremont Street Suite 25-F
Boston, MA 02111-1123

RESUME

Currently Mr. Burrows is an independent consulting actuary active in all

areas of employee benefits.

Besides providing direct employee benefit consulting and litigation
support, Mr. Burrows is founder and serves as Manager of the
Benefit Consultants’ Consortium. Membership in the Consortium
comprises small and midsized employee benefit consulting and

actuarial firms. The Consortium furnishes research and training
support to its member firms.

Previously Mr. Burrows co-founded and served for its first 18 years as

President of The Pentad Corporation, an independent consulting
actuarial firm providing services related to pensions and other
employee benefit plans.

Formal Education  A.B. 1954, The University of Michigan

Professional Member, American Academy of Actuaries (The Academy)
Credentials

Fellow, Conference of Consulting Actuaries
Member, American Society of Pension Actuaries (ASPA)

Enrolled Actuary under the Employee Retirement Income Security
Act

Licensed Insurance Advisor for Life, Accident and Health, under
Massachusetts Law

Employment 1954-1960 The Travelers Insurance Company
History 1960-1962  The David C. Rothman Company
1962-1974 The Connell Company
1974-1993  The Pentad Corporation
1994-1995 Mintz, Levin, Cohn, Ferris, Glovsky and Popeo, P.C.

Py




Other Activities

Resume?2.doc
Rev. 5/23/97

Past President, ASPA

Past Member, Actuarial Standards Board

Member, Academy Pension Committee

Member, Academy Social Insurance Committee

Member, Academy Pension Practice Council

Member (and founder), Inter Sector Discussion Group

Member (and Past Chairman), ASPA Government Affairs Committee
Past Member, ASPA National Retirement Income Policy Committee
Member, Pension Curriculum Advisory Board, Bentley College
Trustee, Quantitative Group of Mutual Funds

1995 Winner of the ASPA Harry T. Eidson Founder’s Award

Has testified before congressional committees and regulatory
agencies on employee benefit matters

Has lectured at Boston University, Bentley College, Colby College,
the Federal Tax Institute, and meetings sponsored by various
professional bodies

Has written extensively, with articles published in various
professional journals

Recent assignments include on-site assistance in Poland related to
establishment of employee retirement plans for privatized
enterprises.



Richard A. Intner
117 Water Street, Suite 800
Baltimore, Maryland 21202
(410) 539-1303

CURRICULUM VITAE

Education
Undergraduate degrees in business administration from the Wharton School, University of
Pennsylvania (1969) and in accounting from Adelphi University (1972).

Professional Licensing and Designations
Certified Public Accountant - State of New York, 1975
Certified Public Accountant - State of Maryland, 1976
Certified Insolvency and Reorganization Accountant, 1993
Certificate of Educational Achievement in Business Valuations, AICPA, 1994
Certified Valuation Analyst, 1994
Certified Fraud Examiner, 1995

Professional Affiliations
American Institute of Certified Public Accountants
Maryland Association of Certified Public Accountants
New York State Society of Certified Public Accountants
Association of Insolvency Accountants
National Association of Certified Valuation Analysts
Association of Certified Fraud Examiners
American Bankruptcy Institute
Baltimore Association of Tax Counsel
Baltimore Estate Planning Council

Professional Qualifications
President, Richard A. Intner, P.A., Certified Public Accountants, a personal service accounting
firm founded in 1981 providing tax, financial consulting and management advisory services to a
broad and diverse clientele.

President, Valuation & Litigation Support Service, Inc., a company founded in 1985 providing
valuation services for all types of financial matters, including valuations of businesses and
business interests, and determinations of cash flows, income levels, and various damages.

Expert witness qualified in federal bankruptcy and various state courts.

Discussion leader/lecturer for National Association of Certified Valuation Analysts accreditation
program.
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Effective Dates

Act Provision Subject Code Sec. Effective Date Act Sec.
Pension Provisions
Lower contribution & bene- 404,415 Yecars ending after 7/1/82 for 235
fit limits for gqualified plans plans not in existence on
7/1/82; years beginning
after 12/31/82 for plans in
existence on 7/1/82%
Lower limits where individ- 415 Same as above 235
ual is covered by both de-
fined benefit plan & defined
contribution plan
Reduction of dollar limit for 41§ Same as above 235
benefits commencing before
age 02
Suspension of cost of living 415§ Adjustments made for years 235
adjustments beginning after 12/31/82
and before 1/1/86
Loans from retirement plans 72 Generally applies to loans 236
made after 8/13/82; exist-
ing loans renegotiated or
renewed after that date
treated as made on date of
renegotiation. or renewal¥*
Repeal of special qualifica- 72,401,4972 Years beginning after 12/31/83 237, 241
tion requirements on plans
benefitting owner-employ-
ees
Repeal of special limitations 401(j), Years beginning after 12/31/83 238, 241
on deduction for self-em- e),
ployed individuals and sub- 1379
chapter S corporations
Exclusion of death benefit for 101(b)(3) Applies with respect to de- 239,241
self-employed individuals cedents dying after 12/31/83
Top-heavy plans 4011\1(3.)(1{)), Years beginning after 12/31/83 240, 241
ew 4
Required distributions for qual- 401(a) (9) Plan years beginning after 242
ified plans . 1983*
Required distributions after 408(a)(7) Individuals: dying after 243(a)
death in case of individual 408(b) (4) 12/31/83
retirement plans
Inherited individual retirement 408(d)(3), Tax years beginning after 243(b)
plans 409(b)(3), 12/31/83
219(d)
Exclusion for group-term 79(d) Tax years beginning after 244
life insurance 12/31/83
Limitation on estate tax ex- 2039 Estates of decedents dying 245
clusions after 1982
Organizations performing man- 414(m) Tax years beginning after 246
agement functions 12/31/83
Liquidation of personal serv- Existing personal service cor- 247
ice corporations porations may liquidate
during 1983 or 1984
Employee leasing 414(n) Tax years beginning after 248

17

12/31/83
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Tax Equity and Fiscal Responsibility Act of 1982 203

(o) Special Rules for Distributions From Qualified Plans to Which Employee Made
Deductible Contributions.— . . .

(3) Amounts constructively received.—

(A) In general.—For purposcs of this subscction, rules similar to the rules

provided by subsection (p) shall apply.
* * *

(p) Loans Treated as Distributions.—I'or purposes of this section—

(1) Treatment as distributions.—

(A) Loans.—-1f dwring any tavable year a participant or beneficiary receives
(directly or tndirectly) any amount as a loan from o qualified cmployer plan, such
amount shall be treated as having been received by such individual as o distribution

under such plan.

(BB) Assignments or pledges.—If during any taxable year a participant or
benefictary assigns (or agrees lo assign) or pledges (or agrees to pledge) any portion
of lus interest in a qualified employer plan, such portion shall be treated as having
been received by such individual as a loan from such plan.

(2) Exception for certain loans.—

(A) General rule—Paragraph (1) shall not apply to any loan to the extent
that such loan (wwhen added to the outstanding balance of all other loens from such
plan whether made on, before, or after Adugust 13, 1982), docs not cxceed ihe lesser of —

(1) $50,000, or

(tt) Vi of the present value of the nonforfeitable accrued benefit of the em-
ployee under the plan (but not less than $10,000).

(B) Requirement that loan be repayable within § years.—

(1) In general.—Subparagraph (A) shall not apply to any loan unless such
loan, by 1ts terms, 1s required to be repaid within § years.

(st) Exception for home loans.—Clause (i) shall not apply to any loan
wsed (o acquire, construct, reconstruct, or substantially rehabilitate any dwelling
unit solich woithin a reasonable time is to be wved (determined at the time the loan
ts made) as a principal residence of the participant or a member of the family
(within the mcaning of section 267(c)(1)) of the participant.

(C) Related employers and related plans.—For purposes of this paragraph—
(1) the rules of subsections (b), (c), and (m) of section 414 shall apply, and

(t1) all plans of an employer (determined after the application of such sub-
sections) shall be treated as 1 plan.

(3) Qualified employer plan, etc.—For purposes of this subsection, the term
“qualified employer plun” means any plan which was (or was determined fo be) a qualified
employer plan (as defined in section 219(e)(3) withowt regard to subparagraph (D) there-
of). For purposes of this subsection, such term includes any government plan (as defined in
section 219(e)(4)).

(4) Special rules for loans, etc., from certain contracts.—IFor purposes of this
subsection, any amount received as a loan under a contract purchased wnder a qualified
emplover plan (and any assignment or pledye wwoith respect to such a contract) shall be
(reated as o loanw under such ewmployer plun,

(q) S-Percent Penalty for Premature Distributions From Annuity Contracts.—
(1) Imposition of penalty.—

(A) In general.—If any taxpayer receives any amount under an annuity contract,
the taxpaver's tax under this chapter for the tavable year in which such amount is
recetved shall be iucrcased by an amount cqual lo 3 percent of the portion of such
amomnt mcludible tn gross tncome which s properly allocable to any tnuestment in the
amaly contract made during the 10-year period cuding on the date such amount was
recetved by the taxpayer.

(53) Allocation on first-in, first-out basis.—For purposes of subparagraph (A),
the amount ictudible tn gross tncome shall be allocated to the earliest tnvestment in
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the contract with respect to which amounts have not been previously fully allocated

under this paragraph.

(2) Subsection not to apply to certain distributions.—This subsection shall not

apply to any distribution—

(A) made on or after the date on which the taxpayer attains age 595,
(B) made to a bencficiary (or to the estate of an annuitant) on or after the

death of an amnuitant,

(C) attributable to the laxpuyer's becoming disabled within the meaning of sub-

secltion (m)(7),

(1>) which is one of a serics of substantially equal periodic payments made for
the Itfe of a taxpayer or over a period exlending for at least 60 months after the

annuily starting dale,

(1:) from a plun, contract, accownt, lrust, or amnnuity described in subsection

(e)(5)(D), or

(1) allocable lo investment in the conlract before August 14, 1982

(r) Cross Reference.—

For limitation on adjustments to basis of annuity contracts sold, sce scction 1021,

4

Amendment Note

Act Sec. 236(a) amended Code Sec. 72 by
redesignating subsection (p) as subsection (q)
and by inserting after subscction (o) new sub-
scction (p) to read as above,

Act Scc. 236(b)(1) amended Code Sec. T2 by
striking out paragraphs (m)(4) and (m)(8).
Prior to amendment, Code Scc. 72(m)(4) and
(m)(8) read as follows:

‘*(4) Amounts constructively reccived.—

(A) Assignments or pledges.—If during any
taxable year an owner-employece assigns (or
agrees to assign) or pledges (or agrees to
pledge) any portion of his interest in a trust
described tn section 401(a) which s exempt
from tax under section 501(a), an individual
retirement account described in section 408(a),
an Individual retirement annulty described In
sectlon 408(b) or any portion of the value of
a contract purchased as part of a plan de-
scribed In sectlon 403(a), such portion shall
be treated as having been received by such
owner-employce as a distribution from such
trust or as an amount received under the
contract.

(B) Loans on contracts.—If during any tax-
able ycar, an owner-employee reccives, directly
or indirectly, any amount from any insurance
company as a loan under a contract purchased
by a trust described In section 401(a) which is
exempt from tax under section 501(a) or pur-
chased as part of a plan described in scction
403(a), and lIssued by such Insurance company,
such amount shall be treated as an amount
recelved under the contract.””

‘‘(8) Loans to owner-employees.—If, during
any taxable year, an owner-employee receives,
directly or indirectly, any amount as a loan
from a trust described in section 401(a) which
Is exempt from tax under section 501(a), such
amount shall be treated as having been re-
celved by such owner-employee as a distribu-
tion from such trust.”’

Act Secc. 236(b)(2) amended Code Sec. 72(0)
(3)(A) by striking out ‘'subscction (m)(4) and

oA BN —~ 1 ~ —. o

\\\

(8)'" and Inserting In licu thercof ‘'subsection
(p)'.

The above amendments apply to loans, assign-
ments, and pledges made after August 13, 1982,
For purposes of the preceding sentence, the
outstanding balance of any loan which §s re-
negotlated, extended, renewed, or revised after
such date shall be treated as an amount re-
ceived as a loan on the date of such renegotl-
ation, extension, renewal, or revision,

However, Act Sec. 236(c)(2) provides:

(2) Exception for certain loans used to repay
outstanding obligations.—

(A) In general.—Any qualified refunding loan
shall not be treated as a distribution by reason
of the amendments made by this section to the
extent such loan is repaid before August 14,
1983,

(B) Qualified rofunding loan.—IFor purposes
of subparagraph (A), the term ‘‘qualified re-
funding loan’” means any loan made after
August 13, 1982, and before August 14, 1983, to
the extent such loan is used to make a required
principal payment,

(C) Required principal payment.—¥or pur-
poses of subparagraph (B), the term ‘‘required
principal payment’’ means any principal repay-
ment on a loan under the plan which was out-
standing on August 13, 1982, if such repayment
Is required to be made after August 13, 1982,
and before August 14, 1983.

Act  Sce. 237(d)(1) amended Code Sec.
72(m)(3) by striking out “‘an owner-employece’
the {irst place it appeared and Inserting In lleu
thereof *‘a key employee''; by striking out
“while he was an owner-employee'’ and Iin-
serting in lieu thercof ‘‘while he was a key
cmployee in a top-heavy plan’’; and by striking
out ‘‘an owner-employee’ in clause (il) and
Inserting in lieu thereof ‘‘a key employee'’.

Act Sec. 237(d)(2) amended Code Sec.
T2(m)(5) by adding new subparagraph (C) at
the end thereof to read as above.

Act Secc. 237(d)(3) amended paragraph (6)
of Code Sec. T2(m) by striking out ‘‘except In

-



: General Requirement of Return
® 0 CCH Explanation

number cards for use in filing quarterly returns. For a dlscussmn on taxpayer
identification numbers, see { 5229.02 and following.

.015 Fiscal years.—Any time there is a change in rates the IRS issues
new fiscal year return forms. The new forms enable fiscal year taxpayers with
taxable years spanning the tax rate changeover date to properly compute_.
their final tax under the old and the new rates.

.017 Amended returns.—There is no statutory authority for filing
amended returns. However, the acceptance of amended returns by the IRS is
an established administration practice. It is by virtue of this practice that a
taxpayer has the right to amend his original return on or before the last day
prescribed for filing his original return. This rule is also supported by case law .

(see Haggar Co., S.Ct., at .019, below, which held that an amended return .
declaring the amount of its capital stock was the “first return” for purposes
of Section 215 of the National Industrial Recovery Act, and that the IRS
could not refuse the amended return because it was filed prior to the due date
of the original return).

Because an amended return is considered part of the taxpayer’s return
for purposes of computing a deficiency (see Reg. § 301.6211-1(a)), no interest -
or penalties will be charged against a taxpayer who files an amended return.
and pays additional tax on or before the filing date to correct an understate-
ment of his tax liability on his original return. Also, any overpayment shown
- on the amended return will be credited or refunded in the same manner as an ©
overpayment shown on an original return. The refund will be sent separately -~

from any refund not yet received on an original return (IRS Pub. 17, Rev.
November 1988).

If an amended return is filed after the due date, acceptance of it is"
discretionary with the IRS (see J.E. Riley Investment Co., S.Ct., .019, below).
If accepted, the amended return becomes part of the taxpayer’s tax return for
the year for purposes of computing a deficiency. However, additional tax
shown on an amended return will be considered a deficiency for purposes of
determining the penalties for failure to pay tax under Code Sec. 6653 (see
Reg. §301.6653-1(c)). As is the case with most discretionary administrative
actions, the IRS may not abuse its discretion in refusmg to allow an untimely
amcnded return. For additional authority on this issue, see the cases at .019,
below, and at  5316.10. :

Because an amended return filed after the due date is not the return, it
docs not operate to start or extend the limitations period for assessment and
collection. It is only the original return or an amended return filed on or
before the due date that does this. A second return filed after the due date is
merely an amendment or supplement to a return already in the files, and
being effective by relation does not toll a limitation that has once begun to
run (Zellerbach Paper Co., SCt, 35-1 ustc { 9003, 293 US 172). ,

. Amended returns may also be used to make a claim for credit or refund
of individual income taxes if the taxpayer originally filed a Form 1040, Form
1040A, or Form 1040EZ. Form 1040X (Amended U.S. Individual Income Tax
Return) should be used. Claims for credit or refund of corporate income taxes
should be made on Form 1120X (Amended U.S. Corporation Income Tax

Return) where the corporation originally filed a Form 1120. See Reg.
§ 301.6402-3.

15008.015 Reg. § 546011'1(b) ©1989; Commerce Clearing House, Inc.
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STATEMENTS ON
RESPONSIBILITIES IN TAX PRACTICE

These statements have been approved by at least two-thirds
of the members of the Committee on Responsibilities in Tax
Ul BHL SN T eLeTU T LABLON LA CORITUC CUMMISCe DY jOrnid,
vole after exanmination of the subject matter. They have not been
considered and acted upon by the Council of the Institute. These
statements are not intended to be retroactive.

Statements on Reponsibilities in Tax Practice containing
standards of responsibility which are more restrictive than those
established by the Treasury Department or by the Institute’s Code
of Professional Ethics depend for their authority on the general
acceptability of the opinions expressed.
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TX Section 161

Knowledge of Error:
Return Preparation

Issue date, unless
otherwise indicated:
August, 1970

l. Introduction

01 This Statement considers the responsibility of a certified public
accountant when he learns of an error in a client’s previously filed Federal tax
return, or of the failure of a client to file a required Federal tax return. As
used herein, the term “error” includes an omission.

.02 For purposes of this Statement, the cliert will not be considered to
have made an error in cases where there is reasonable support for the position

taken by the client or there was reasonable support at the time the return was
filed.

03 This Statement applies whether or not the CPA prepared the return
which contains the error.

ll. Statement

04 A. A CPA shall advise his client promptly upon learning of an error in
a previously filed return, or upon learning of a client’s failure to file a required
return. His advice should include a recommendation of the measures to be
taken. Such advice may be given orally. The CPA is neither obligated to
inform the Internal Revenue Service nor may he do so without his client’s
permission.

B. If the CPA is requested to prepare the current year’s return and the
client has not taken appropriate action to rectify an error in a prior year's
return that has resulted or may result in a material understatement of tax
liability, the CPA should consider whether to proceed with the preparation of
the current year’s return. If he does prepare such return, the CPA should take
reasonable steps to assure himself that the error is not repeated. Furthermore,
inconsistent double deductions, carryovers and similar items associated with
the uncorrected prior error should not be allowed to reduce the tax liability for
the current year except as specifically permitted by the Internal Revenue
Code, Regulations, Internal Revenue Service pronouncements and court
decisions.

C. Paragraph B is concerned only with errors that have resulted or may
result in a material understatement of the tax liability. Moreover, that
paragraph does not apply where a method of accounting is continued under
circumstances believed to require the permission of the Commissioner of

Internal Revenue to effect a change in the manner of reporting the item
involved.

A oA Y AN BRI ] ~ -
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lll. Explanation
.05 A. Background

Administrative regulations of the Treasury Department (Circular No.
230) prescribe certain rules applicable to practice before the Internal Revenue
Service. Section 10.21 of these regulations deals directly with the subject
matter of this Statement and presently provides that:

Each attorney, certified public accountant or enrolled agent who,
having been retained by a client with respect to a matter
administered by the Internal Revenue Service, knows that the client
has not complied with the revenue laws of the United States or has
made an error in or omission from any return, document, affidavit or
other paper which the client is required by law to execute in
connection with such matter, shall advise the client promptly of the
fact of such noncompliance, error or omission.

Other sections of these rules specifically forbid such actions as becoming a
party to the giving of false or misleading information, participating in an
attempt to evade a Federal tax, or failing to exercise due diligence in
determining the correctness of representations made to the Internal Revenue
Service.

Section 1.451-1(a) of the Income Tax Regulations provides that:

If a taxpayer ascertains that an item should have been included in
gross income in a prior taxable year, he should, if within the period of
limitation, file an amended return and pay any additional tax due.
Similarly, if a taxpayer ascertains that an item was improperly
included in gross income in a prior taxable year, he should, if within
the period of limitation, file claim for credit or refund of any
overpayment of tax arising therefrom. -

Section 1.461-1(a)(3)(i) of the Income Tax Regulations provides that:

Each year’s return should be complete in itself, and taxpayers
shall ascertain the facts necessary to make a correct return. The
expenses, liabilities or loss of one year cannot be used to reduce the
income of a subsequent year. A taxpayer may not take advantage in
a return for a subsequent year of his failure to claim deductions in a
prior taxable year in which such deductions should have been
properly taken under his method of accounting. If a taxpayer
ascertains that a deduction should have been claimed in a prior
taxable year, he should, if within the period of limitation, file a claim
for credit or refund of any overpayment of tax arising therefrom.
Similarly, if a taxpayer ascertains that a deduction was improperly
claimed in a prior taxable year, he should, if within the period of
limitation, file an amended return and pay any additional tax due.
However, in a going business there are certain overlapping
deductions. If these overlapping items do not materially distort
income, they may be included in the years in which the taxpayer
consistently takes them into account. -

TV £ 121 A ~
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A member shall not knowingly misrepresent facts, and when engaged in
the practice of public accounting, including the rendering of tax and
management advisory services, shall not subordinate his judgment to others. /
In tax practice, a member may resolve doubt in favor of his client as long as
there is reasonable support for his position. [As amended June 1, 1975.]

B. Discussion

1. Responsibilities Upon Discovery of Error—While performing services
for a client, a CPA may learn of an error in a previously filed return or may
learn that the client failed to file a required return. Whether or not the error
resulted in an overstatement or understatement of the tax, the CPA’s
responsibility is to advise his client of the error and of the measures to be
taken. If the error resulted in a material understatement of the tax liability,
the most appropriate remedial measure ordinarily will be the filing of an
amended return. If the error resulted in a material overstatement of tax the
most appropriate remedial measure ordinarily will be the filing of a claim for
refund. Where a return was not filed, the remedy ordinarily will be the filing
of an original return. Although his advice may be given orally, the CPA may
prefer to advise his client in writing.

It is the client’s responsibility to decide whether to correct the error. The
CPA is neither obligated to inform the Internal Revenue Service nor may he
do so without his client’s permission. In appropriate cases, particularly where
it appears that the Internal Revenue Service might assert the charge of fraud,
the client should be advised to consult his attorney before taking any action.

Where the error is discovered during an engagement which does not
involve tax return preparation or representation of the client in an
administrative proceeding before the Internal Revenue Service, the
responsibility of the CPA is to advise the client of the existence of the error
and to recommend that the matter be taken up with the client’s tax adviser.

2. Course of Action if the Client Does Not Correct the Error—In the event
that the client does not correct an error which has resulted or may result in a
material understatement of tax, the CPA as a matter of sound professional
practice should consider the implications of this refusal on his future
relationships with the client.

Because the Federal tax system is one of self-assessment, the primary
responsibility for a fair and accurate determination of tax liability rests upon
the taxpayer. In continuing to serve a client who does not correct a material
error, the CPA will want to satisfy himself that his doing so is compatible with
his profession’s service to other taxpayers who assess themselves fairly and
accurately.

The concept of materiality is not a simple one and generally it has a
different connotation in tax practice than in the determination of income for
financial reporting purposes. Whether an error is material should be left to the
judgment of the individual CPA.

3. Preparation of a Subsequent Year’s Return—If the CPA concludes that
he can continue his professional relationships with the client and is requested
v LR NE
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to prepare a tax return for a year subsequent to that in which the error was
committed, he should take all reasonable steps to assure himself that the error
is not repeated. Furthermore, inconsistent double deductions, carryovers and
similar items associated with the uncorrected prior error should not be allowed
to reduce the tax liability for the current year except as specifically permitted
by the Internal Revenue Code, Regulations, Internal Revenue Service
pronouncements and court decisions.

Although taxable income should be determined on the basis of separate
taxable years, there are instances in which a client desires to compensate in
the current tax return for a prior year's understatement. This course of action
is frequently motivated by the belief that the filing of an amended return will
add to the cost and inconvenience of determining the ultimate tax liability
over and above the tax deficiencies which might be determined. While there
may be circumstances where this practice may be followed, it is not
recommended.

Moreover, such a course of action raises the question of disclosure. It can
be argued that such a return is not ‘“true, correct and complete” within the
meaning of the preparer’s declaration, since it overstates the taxpayer's tax
liability for the particular year. On the other hand, it can be asserted that the
intent of the jurat is not contravened in cases of overpayment. While it is
preferred and recommended that disclosure be made, this is not a requirement
provided the prior error appears to have been made inadvertently and that
the tax effects of this approach are substantially the same as would follow
from the filing of an amended return.

—>The next page is 18,263.«
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PROCEDURE

What Obligations Do Taxpayers
and Preparers Have to Correct
- Errors on Returns?

The Regulations and cases suggest amended returns “should” be filed and,
in any event, later returns must accurately reflect the correct tax.

I .

nevitably, taxpayers make
errors in preparing their returns,
which are reflected in the tax liabil-
ity shown. Errors may consist of
mathematical miscomputations, in-
correct assumptions of facts, or im-
proper characterization of certain
items (e.g., whether an item is prop-
erly includable or deductible). Such

-#good faith” errors may lead a tax-

payer to incorrectly report income
and deductions, resulting in an er-
roneous determination of tax due. At
a later date (ie, after the return is
filed and after the due date), the tax-
payer or the tax advisor may discover
the error.

Two important issues arise as a re-
sult of the discovery of an error on
a previously filed return. First, must
the taxpayer amend the original re-
turn to correctly restate income? Se-
cond, if the taxpayer does not amend
the return, how is the taxpayer’s
reporting position determined in sub-
sequent years when relying on items
that reflect the prior error?

Must the Return
Be Amended?

In determining whether a taxpayer
should correct a prior year’s return,
the annual accounting concept must
first be considered. Taxpayers are re-
quired to compute taxable income (or

SHELDON O. POLLACK is an associate with
the law firm of Ballard, Spahr, Andrews & Inger-
soll in Philadelphia. He thanks Andrew J.
Dubroff for his significant contributions to this
article.
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net losses) and file returns on a tax-
able year basis.'

It is well established that the only
year in which to correct a factual er-
ror is the year of the original return.
Furthermore, as is discussed below,
it is possible that none of the estab-
lished general principles that would
permit a compensating correction in
a different tax year (e.g, the tax
benefit rule or other equitable prin-
ciples) will apply to prevent a dou-
ble tax benefit.?

No requirement to amend. Al-
though the Code and Regulations ex-
plain when a taxpayer is permitted
to file an amended return, there is no
provision requiring the filing of such
a return. Reg. 1.451-1(a) states that
if a taxpayer ascertains that an item
should have been included in gross
income in a prior taxable year, the
taxpayer should, if within the period
of limitation, file an amended return
and pay any additional tax due. Simi-
larly, under Reg. 1.461-1(a)(3)(i), if a
deduction was improperly claimed in
a prior taxable year, the taxpayer
should, if within the period of limi-
tation, file an amended return and
pay any additional tax due. The use
of “should,” rather than “shall” or
“must,” indicates that it is probably
advisable to file an amended return,
but it is not mandatory.?

In Badaracco, Sr, 464 U.S. 386
(1984), the Supreme Court held that
the filing of an amended return does
not start the running of the three-
year statute of limitations if the origi-
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nal return was fraudulent. The Court
noted that although Regs. 301.6211-
1(a), 301.6402-3(a), 1.451-1(a), and
1.461-1(a)(3)(i) refer to an amended
return, none of them requires the fil-
ing of such a return.*

Professional responsibilities. Since
the Code, the Regulations, and the
Supreme Court (in Badaracco) all
suggest that a taxpayer should file
such a return, a tax advisor must ad-
vise a client of this if an error on a
filed return is later discovered. Sec-
tion 10.21 of Treasury Circular 230
states that the advisor is required to
tell a client that he or she did not
properly file a return and that an
amended return should be filed for
the year at issue.®* However, the ad-
visor is not required to tell the client
that there is a duty to amend the
original return, and the advisor has
no duty per se to withdraw from
representation if the client fails to file
an amended return.

ABA provisions. Formal Opinion
85-352 (1985) of the ABA Ethics
Committee (Opinion) discusses a
lawyer’s responsibility in advising a
taxpayer with respect to reporting a
position on a return.® The Opinion
states that with regard to the prepa-
ration of returns, an attorney has a
duty not to deliberately mislead the
Service, either by misstatements,
silence, or by permitting a client to
mislead. Consequently, to the extent
an attorney advises a client as to the
proper method of reporting a posi-
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tion for the tax year at issue, the at-
torney may not deliberately mislead
the Service or permit the client to do
sO.
In addition, tax advisors are sub-
inct to penalties under Section 6701

they knowingly aid and abet a
client in understating tax liability for
subsequent years by using figures
known to be incorrect (because they
are derived from the incorrect income
previously reported). Amending the
return is the most conservative ap-
proach and is least likely to result in
the Service charging the taxpayer
with civil or criminal penalties for be-
ing deliberately misleading as to the
error. Assuming a client has been ad-
vised regarding the obligation to file
an amended return and has made an
informed decision not to amend, sub-
sequent returns also must not mis-
lead the Service, through either mis-
statement or silence. Therefore, dis-
closure of calculations that use items
from the erroneous prior return is
strongly advised.

The Opinion also addresses the is-
sue of an attorney’s responsibility in
advising the taxpayer with respect to

.. a reporting position on a tax return, .

specifically as to the applicable
standard for supporting that report-
ing position. The advice must be
based on the attorney’s “good faith
belief” that there is a realistic possi-
bility of success in litigating a chal-
lenge to the decision not to file an
amended return. Because there is no
legal duty to file an amended return,
an attorney who so advises a client
would appear to fully satisfy the re-
quirements of the Opinion.”
Nevertheless, the tax advisor is
often placed in a tenuous ethical po-
sition in which difficult questions
arise: Must the advisor investigate the
facts and circumstances surrounding

a purported “good faith” error com-
mitted by a client? How strong a po-
sition must an advisor take in advis-
ing a clierit that an amended return
should be filed (knowing that as a
practical matter, a particular client
will not amend a return absent a le-
gal duty to do so)? Thus, the advi-
sor’s professional obligations may
counteract the general conclusion
that there is no statutory duty to file
an amended return.

The Current Year’s Return

If errors were made and the taxpayer
chooses not to file an amended re-
turn, the income shown on the origi-
nal return is erroneous and under-
stated (even if it was filed in good
faith and was based on all facts
known at the time of filing). Gener-
ally, taxpayers cannot adjust income
for any subsequent year to rectify or
compensate for an understatement of
adjusted gross income (and related
tax liability) on a prior unamended
return. The taxpayer cannot allocate
taxable income (or deductible ex-
penses) to any period other than the
proper accounting period, regardless
of whether the taxpayer or the Gov-
ernment would benefit from the im-
proper allocation.®

Indeed, an effort by the taxpayer
to compensate for any incorrect and
insufficient determination of one
year’s tax liability by allocating the
taxable income to another year might
be construed by the Service as an at-
tempt to conceal the previous errone-
ous understatement. Therefore, sub-
sequent returns must be accurately
and correctly filed, leaving the Ser-
vice to assess a deficiency for the year
of the error. If the statute of limita-
tions has already run for that year,
it may be too late to correct the error,
regardless of whether the taxpayer or

the Government was adversely af-
fected by it.

Correcting erroneous information.
Even if an amended return is not
filed for a prior year, the current and
subsequent years’ returns must ac-
curately reflect the taxpayer’s income
and deductions for the current ac-
counting period. Thus, the “correct”
and accurate reporting position must
be determined using the facts and cir-
cumstances that are now known to
be true.

Basis. An example of a prior error
that can be reflected on a current
return involves S corporation stock
or a partnership interest. The taxpay-
er’s basis in the stock or the interest
reflects prior allocations of income
from the S corporation or partner-
ship. If the taxpayer previously made
an error in understating income from
the S corporation or partnership,
should the taxpayer’s basis for the
current year reflect the income that
was previously erroneously reported,
or should it reflect the correct income
(ie, the income that should have
been reported)?

The problem of determining basis
will arise only where a basis calcula-
tion is required, such as where losses
allocated to the shareholder or part-
ner are subject to a limitation deter-
mined by the amount of basis. The
taxpayer’s basis will have to be cal-
culated to determine whether alloca-
ble losses can be deducted by the tax-
payer for that year. A basis determi-
nation also will be needed if the tax-
payer sells the stock or partnership
interest, to determine gain or loss on
the sale. However, in the absence of
one of these events, basis is not an
item that must be currently disclosed
on a return.

A very different result will occur

1 See Reg. 1.441-1(a) (each taxable year is
a separate unit for tax accounting purposes).
See also Rev. Rul. 80-58, 1980-1 CB 181.

2 But see Sections 1311 through 1314 (miti-
gation provisions); Rice, “When and How Will
the Courts Apply the Mitigation Provisions?,”
69 JTAX 106 (August 1989).

3 See Wolfman, Ethical Problems in Fed-
eral Tax Practice 53-54 (Bobbs-Merrill, 2d ed.,
1985); Harris, “On Requiring the Correction
of Error Under the Federal Tax Law,” 42 Tax
Lawyer 515 (1989), at 517; Ronan, “Do Clients
Have a Duty to File Amended Tax Returns?,”
33 Practical Lawyer 25 (1987), at 26-27. See

also “An Analysis of the Status of Amended
Tax Returns and the Effects of Their Use,” 23
Houston L. Rev. 769 (1986); Bittker, Federal
Taxation of Income, Estates and Gifts, { 111.1.7
(Warren, Gorham & Lamont, 1981).

4 See also Broadhead, TCM 1955-328, affd
254 F.2d 169 (CA-5, 1958) (no Regulation re-
quires the filing of amended returns); GCM
35738, 3/21/74 (there is no statutory author-
ity for filing or accepting amended returns).
But see Unvert, 72 TC 807 (1979), aff'd 656
F.2d 483 (CA-9, 1981) (preceding Badarraco,
464 U.S. 386 (1984), and indicating that there
may be an obligation to file amended returns).
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The ABA Section of Taxation currently has
before it a proposal, drafted by Frederic G.
Corneel, that would change current law to re-
quire that a taxpayer must amend a prior
return where the taxpayer becomes aware of
a “material error or omission.”

5 31 CFR Section 10.2t (if an advisor
knows that a client has not complied with the
revenue laws of the U.S. or has made an error
in or omission from any return, document, af-
fidavit, or other-paper that the client is re-
quired to execute, the advisor is to advise the
client promptly of such fact). See also 31 CFR
Section 10.51.
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where basis is adjusted under Section
1016. For example, the adjusted basis
of a building is determined under
Section 1016(b) by reducing original
basis for depreciation that was “al-
lowed,” but not by less than the de-
preciation that was actually “allow-
able.”® When calculating the current
year’s depreciation, an error in com-
puting an earlier year’s deduction
must be disregarded (and the correct
figure used) if it resulted in the un-
derstatement of an allowable depreci-
ation deduction. However, the er-
roneous deduction must be used in
the current calculation if it overstated
the deduction and was “allowed.”

Other reflected items. Other cur-
rent items that might reflect the tax-
payer’s previously understated in-
come are carryovers of an NOL or
charitable deduction. If the taxpayer
carries over these or similar items to
the current return, the carryover must
be recomputed using the correct in-
come figure. This could lead to a re-
duced NOL or charitable deduction
carryover to the current year.'

It is advisable that any recompu-
tation of a current item made to ac-
count for a prior error be revealed
to the Service in a short disclosure
statement attached to the current re-
turn. This eliminates the risk that the
Service will claim that the taxpayer
concealed the prior error by making
an undisclosed adjustment to current
items. "

Tax Benefit Rule

If the original return remains un-
amended, the three-year statute of
limitations will generally apply, after
which the Service will no longer be
able to assess a deficiency. A six-year
statute of limitations applies if the

taxpayer omits more than 25% of the
income that is reported. (There is, of
course, no limit on the period for as-
sessment in the case of a fraudulent
return, but that is not within the
scope of this article.) Once the limi-
tations period has run out, the prior
erroneous understatement of income
will no longer be recoverable by the
Service via an assessment for that
year. However, under the tax benefit
rule the Service may argue that there
is a “fundamental inconsistency” in
the prior and subsequent return po-
sitions taken by the taxpayer, so that
income should be recognized in a
later (open) taxable year even if the
prior year is closed.

In Hillsboro National Bank, 460
U.S. 370 (1983), and its companion
case, Bliss Dairy, Inc., the IRS argued
that the tax benefit rule dictates that
there be an inclusion of amounts pre-
viously deducted if later events are
“inconsistent” with the deductions
taken. The IRS further asserted that
a “recovery” is not necessary for the
rule to apply.

The Supreme Court agreed that a
recovery ‘is ‘not always necessary to
invoke the tax benefit rule. Accord-
ing to the Court, the purpose of the
rule is not simply to tax recoveries;
rather, it is to achieve transactional
parity in tax and to protect the Gov-
ernment and the taxpayer from the
adverse effects of reporting a trans-
action on the basis of assumptions
that are proved to have been errone-
ous-by an event in a subsequent year.
The Court qualified this assertion,
however, by stating that not every un-
foreseen event requires the applica-
tion of the tax benefit rule. Accord-
ing to the Court, the tax benefit rule
will “cancel out” an earlier deduction
only when a careful examination

shows that the later event is fun-
damentally inconsistent with  the
premise on which the deduction was
initially based.

The Court’s statement of the tax
benefit rule in Hillsboro makes it un-
clear in the example above whether
a subsequent adjustment to basis
reflecting the corrected (greater) in-
come allocation, or a distribution of
previously untaxed income, would be
inconsistent with the prior treatment
of such income. To the extent that a
correction gives the taxpayer an ad-
justed basis in the partnership in-
terest or S corporation stock greater
than that indicated by the prior er-
roneous statement of income, the
Service may argue that there is an in-
consistency. While no recovery is re-
quired under the Court’s statement
of the tax benefit rule, this may be
a later event that is fundamentally in-
consistent with the prior treatment.
It is unclear whether use of the cor-
rected income figure is per se a fun-
damentally inconsistent event. A pur-
ported distribution out of previously
taxed income, which escaped taxation
solely due to the taxpayer’s error, may
be viewed as both a recovery and fun-
damentally inconsistent with the
prior treatment.

Recovery need not trigger income.
In Goldberger’s Estate, 213 F.2d 78
(CA-3, 1954), the decedent had been
a partner in a joint venture. The
other joint venturers had concealed
additional profits from the decedent
in 1933. In 1944, the estate recovered
some of the income not reported in
1933, but neither the estate nor the
beneficiary reported the recovered in-
come. The court noted that the es-
tate’s recovery represented a collec-
tion of profits that properly should

8 See ABA Formal Opinion 85-352, Daily
Tax Report (BNA) No. 145 (7/29/85), at J-1;
see also ABA Formal Opinion 314 (1965);
Lerner and Swails, “New AICPA Statements
Revise Tax Practice Responsibilities,” 70 JTAX
88 (February 1989).

7 See also Lerner and Swails, supra.

8 Security Flour Mills Co., 321 US. 281
(1944); Regs. 1.451-1(a) and 1.461-1(a)(3). See
also Heer-Adres Investment Co., 17 TC 786
(1951), nonacq.; Kline, 15 TC 998 (1950), acq.;
Standard Paving Co., 13 TC 425 (1949), affd
190 F.2d 330 (CA-10, 1951), cert. den.

9 See also Reg. 1.1016-3(a)(1)(i).
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10 See Phoenix Coal Company, Inc., 231
F. 2d 420 (CA-2, 1956); Lone Manor Farms,
Inc.,, 61 TC 436 (1974), aff'd 510 F.2d 970
(CA-3, 1975) (IRS could recompute NOL car-
ryover to reflect correction of an error made
in computing the loss sustained in an earlier,
closed tax year; current NOL computation
must be based on “determining” the earlier loss
and the correct tax liability for that year).

11 Cf Reg. 1.170A-10(e) (requiring infor-
mation statement attached to return regard-
ing computation of a charitable deduction car-
ryover; such statement would be the most ob-
vious place to disclose a recomputation to cor-
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rect for a prior error); Reg. 1.172-1(c) (requir-
ing statement with tax return showing com-
putation of NOL deduction).

12 See also Frame, 195 F.2d 166 (CA-3,
1952); Asphalt Industries, Inc., 384 F.2d 229
(CA-3, 1967), modified CA-3, 1/29/68.

13 See also B.C. Cook & Sons, Inc.,, 59 TC
516, 522 (1972); Twitchco, 348 F.Supp. 330 (DC
Ala., 1972) (the tax benefit rule did not
apply—and, thus, the taxpayer did not have
to report additional income —when a lease was
recharacterized as a sale, resulting in depreci-
ation deductions that were less than the rent
deductions preciously taken).
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have been reported by the decedent
in 1933. The fact that the decedent
was deceived from properly report-
ing it in that year did not change that
fact. Accordingly, the recovery was
not taxable income in 1944.'?

This suggests that a subsequent re-
covery in a later taxable year may not
necessarily require an inclusion in in-
come where income was not reported
in a prior closed year.” It is unclear
what events or tax treatment will gen-
erate taxable income under the tax
benefit rule in a current year when
there is understated income in a
closed year. Goldberger’s Estate im-
plies that a prior error resulting in
unreported income or an improper
deduction will not necessarily yield
taxable income on later recovery of
the unreported funds. However, given
that the facts of each case are unique,
this may not always be the result.

Limits on reporting recoveries.
Even if there is a recovery of income
on a later event (e.g., an attempt to
use a higher basis for the stock or
partnership interest), Section 111 may
place a limit on the income to be rec-
ognized. Section 111, the codification
of the tax benefit rule, limits the in-
come inclusion attributable to a re-
covery during the taxable year of any
amount deducted in any prior taxable
year to the amount that actually
reduced the tax in the prior year.
Thus, even if the Service successfully
asserts that there is taxable income
in a subsequent year, and requires the
inclusion in income of amounts reco-
vered on a “fundamentally inconsis-
tent” event, Section 111 will limit the
inclusion to the tax actually saved in
the prior closed year because of the
understatement. [f the prior under-
statement did not generate any tax
reduction for the taxpayer in that
year (e.g., because there were losses
or tax credits available for that year),
then no income would be includable
on the recovery event (e.g., the sale
of the stock or partnership interest,
or a distribution from the S corpo-
ration or partnership) even if there
was fundamentally inconsistent treat-
ment of that tax item.

Conclusion

Where a taxpayer (or a tax advisor)
discovers an error made in good faith

on a previously filed tax return, there
is no clear statutory or regulatory ob-
ligation to file an amended return to
correct the understatement of tax,
even if the statute of limitations has
not yet run on the original return. In
such a case, however, the taxpayer
“should” file an amended return. A
tax advisor is put in a more precari-
ous position. While generally not
bound by professional ethics to dis-
close the error to the IRS or with-
draw from representation if the client
decides not to file an amended
return, preparation of the current
year’s and future years’ returns will
most likely raise difficult questions
as to how to properly report items
that reflect or carry over computa-
tions based on the previous error. O

OVERASSESSMENT DID
NOT TERMINATE 872-A

A deficiency notice sent to taxpayers
who had signed Form 872-A was not
untimely even though the IRS had
previously processed an overassess-
ment. According to the Tax Court in
Masraff, TCM 1989-638, the 872-A
had not been terminated because there
had been no previous assessment that
increased the tax.

The taxpayers had filed their 1980
return in August 1981, and executed
the open-ended waiver of the statute
of limitations in July 1984 with respect
to the disallowance of losses, deduc-
tions, and credits claimed in connec-
tion with a partnership. In July 1985,
the taxpayers signed a Form 870 that
showed a $30,000 decrease in their tax-
es for 1980, resulting from the IRS’
failure to recoup a 1980 ITC carry-
back. After the IRS processed the
$30,000 overassessment, it discovered
the error and sent the taxpayers a no-
tice of deficiency for 1980.

Terminating 872-A consent. Form
872-A provides that the waiver of the
statute of limitations on assessment
may be terminated on the earliest of:

1. The Service’s receipt of an exe-
cuted Form 872-T.

2. Theissuance of a deficiency no-
tice.

3. The assessment date of an in-
crease in the tax that reflects the final
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determination of tax and the final ad-
ministrative appeals consideration.

The taxpayers argued that the defi-
ciency notice was time barred because
the Form 872-A had been terminated
when the IRS processed the overas-
sessment. The Tax Court noted, how-
ever, that termination under this alter-
native hinges on an assessment of an
increase in tax. Since the Form 870
showed a decrease in tax, that termina-
tion provision could not apply, and the
Form 872-A remained in effect. (]

IRS ANSWERS
PRACTITIONER QUERIES

The Service’s test program, TELETIN
(which permits taxpayers to obtain
Federal identification numbers by
phone) and the ability to send faxes to
the IRS were among the topics recently
discussed at the Connecticut Society
of CPAs annual meeting with the
Hartford district director. Also dis-
cussed were the penalty and interest
notice explanation, the Taxpayer Bill
of Rights, and use of powers of at-..
torney.

TINs. Taxpayer identification num-
bers (TINs) can now be obtained over
the phone under a test program in
some service centers called TELETIN.
The IRS urges that taxpayers call the
TELETIN phone number only to ob-
tain TINs, and not for unrelated pur-
poses.

Faxes and powers of attorney. Tax-
payers receiving simple erroneous IRS
notices no longer have to use the mails

~ to correspond with the Service. Each

'MARVEL NEW CO-EDITOR
With this issue, L. Paige Marvel
becomes co-editor of the Proce-
dure Department. Ms. Marvel is -
a partner in the Baltimore law
firm of Venable, Baetjer &
Howard, and is a member of the
Council of the American Bar As-
‘sociation Section of Taxation, with
responsibility for its Committees
on Administrative Practice, Civil
and Criminal Tax Penalties, and
Court Procedure.
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V& LSS VALUATION AND LITIGATION SUPPORT SERVICES, INC.

117 WATER STREET, SUITE 800, BALTIMORE, MARYLAND 21202-1083

PHONE: (410) 576-8577
FAX: (410) 539-1504

June 2, 1997

= DEFENDANT'S
P 3¢

i 7/
Janet M. Truhe, Esquire
Truhe & Maier, P.A.
Court Towers, Suite 505

210 W. Pennsylvania Avenue
Towson, MD 21204

RE: Richard Shofer v. Stuart Hack

Dear Janet:

At your request I have reviewed my correspondence to you of October 28, 1994
concerning the tax calculations relating to taxable income of $188,400.

I understand that the actual tax liabilities for 1984, 1985, and 1986 are $80,754 which is
comprised of federal taxes of $65,418 and state taxes of $15,336.

In my previous correspondence I explained that the benefits of retirement plans logically
lead to the conclusion that prudent individuals will withdraw the maximum amounts which can
be withdrawn from retirement plans and still stay in the lowest possible tax bracket.

I point out that in 1994 when I last wrote to you about this subject, the maximum amount

of taxable income on an annual basis for a married couple to stay in the lowest tax bracket was

$38,000 per year. The 1997 maximum amount of taxable income permitting a married couple to
stay in the lowest tax bracket is $41,200 per year.

Federal and state income taxes on gross taxable income of $41,200 are $8,808 each year.

Using a starting point of $188,400, $41,200 may be withdrawn each year for four years,

namely 2004, 2005, 2006, and 2007, and this will leave a remaining balance of $23,600 for the
year 2008.

Taxes on $23,600 for the year 2008 are $5,044.

I start with withdrawals in the year 2004 since that is the first year when Mr. Shofer will
be absolutely required to make withdrawals based on his age, and I have assumed quarterly

C:\Msoffice\Winword\V&LSS, Inc\Truhe, Janet.Doc
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Janet M. Truhe, Esquire
June 2, 1997
Pagea

withdrawals because income taxes are due quarterly. In the final year, 2008, I simply made the
first two quarters slightly larger and that totally pays out the remaining balance at that point.

Since the taxes are not due until the future years under these calculations, after
determining the amount of tax payable in the future as explained above, I then discounted those
tax dollars back to the present, using July 1, 1997 as an appropriate date in light of the current
trial date. I used a 7% discount rate for this purpose.

The discounted presented value of future tax payments as of July 1, 1997 based on the
foregoing is $21,800.

Expressed another way, if $21,800 were to be invested on July 1, 1997 at 7%, enough
interest would accrue so that quarterly withdrawals to make tax payments could take place

starting in March of 2004 continuing through the middle of 2008. I have enclosed a printout of
my calculations schedule.

Simply put, using the assumptions previously stated in this letter, taxes on the taxable
income of $188,400 are $40,270. These are scheduled to be paid quarterly in the amounts of

$2,202 for the years 2004, 2005, 2006, and 2007, and $2,522 for the first and second quarters of
2008, and these taxes have a current cost of $21,800.

The difference between the actual tax liability of $80,754 and the future tax liability of
$21,800 ($40,276 discounted back to the present) is $58,954.

Please let me know if you have any questions.

Very truly yours,

chard A. Intner, CVA

RAl/lac

C:\Msoffice\Winword\V&LSS, Inc\Truhe, Janet.Doc
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' RICHARD SHOFER V. THE STUART HACK COMI_?ANY, et gl

Compound Period ...... . Quarterly
Nominal Annual Rate ..: 7000 %
Effective Annual Rate .: 7186 %
Periodic Rate ................: 1.7500 %
Daily Rate ......ccccccoeeee. . 0.01918%
CASH FLOW DATA
Event Start Date Amount Number Period End Date
1 Deposit 07-01-1997 21,798.84 1
2 Withdrawal 03-31-2004 2,202.00 1
3 Withdrawal 06-30-2004 2,202.00 1
4 Withdrawal 09-30-2004 2,202.00 1
5 Withdrawal 12-31-2004 2,202.00 1
6 Withdrawal 03-31-2005 2,202.00 1
7 Withdrawal 06-30-2005 2,202.00 1
8 Withdrawal 09-30-2005 2,202.00 1
9 Withdrawal 12-31-2005 2,202.00 1
10 Withdrawal 03-31-2006 2,202.00 1
11 Withdrawal 06-30-2006 2,202.00 1
12 Withdrawal 09-30-2006 2,202.00 1
13 Withdrawal '12-31-2006 2,202.00 1
14 Withdrawal 03-31-2007 2,202.00 1
15 Withdrawal 06-30-2007 2,202.00 1
16 Withdrawal 09-30-2007 2,202.00 1
17 Withdrawal 12-31-2007 2,202.00 1
18 Withdrawal 03-31-2008 2,522.00 1
19 Withdrawal 06-30-2008 2,522.00 1
20 Withdrawal 09-30-2008 0.00 1
AMORTIZATION SCHEDULE - Normal Amortization
Date Deposit Withdrawal Interest Net Change Balance
07-01-1997 21,798.84 0.00 21,798.84 21,798.84
1997 Totals 21,798.84 0.00 0.00 21,798.84
1 03-31-2004 2,202.00 13,022.24 10,820.24 32,619.08
2 06-30-2004 2,202.00 570.83 1,631.17- 30,987.91
3 09-30-2004 2,202.00 542.29 1,659.71- 29,328.20
4 12-31-2004 2,202.00 513.24 1,688.76- 27,639.44
2004 Totals 0.00 8,808.00 14,648.60 5,840.60
5 03-31-2005 2,202.00 483.69 1,718.31- 25,921.13
6 06-30-2005 2,202.00 453.62 1,748.38- 24172.75
7 09-30-2005 2,202.00 423.02 1,778.98- 22,393.77
8 12-31-2005 2,202.00 391.89 1,810.11- 20,583.66
2005 Totals 0.00 8,808.00 1,752.22 7,055.78-
9 03-31-2006 2,202.00 360.21 1,841.79- 18,741.87
10 06-30-2006 2,202.00 327.98 1,874.02- 16,867.85
11 09-30-2006 2,202.00 29519 1,906.81- 14,961.04
12 12-31-2006 2,202.00 261.82 1,940.18- 13,020.86
2006 Totals 0.00 8,808.00 1,245.20 7,562.80-




T ) | 05-31-1997 Page 2

RICHARD SHOFER V. THE STUART HACK COMPANY, et al

Date __ Deposit  Withdrawal ‘ interest _NetChange ~ Balance
13 03-31-2007 2,202.00 227.87 1,974.13- 11,046.73
14 06-30-2007 2,202.00 193.32 2,008.68- 9.038.05
15 09-30-2007 2,202.00 158.17 2,043.83- 6,994 .22
16 12-31-2007 2,202.00 122.40 2,079.60- 4.914.62
2007 Totals 0.00 8,808.00 701.76 8,106.24-
17 03-31-2008 2,522.00 86.01 2,435.99- 2,478.63
18 06-30-2008 2,522.00 43.38 2,478.62- 0.01
19 09-30-2008 0.00 0.01- 0.01- 0.00
2008 Totals 0.00 5,044.00 129.38 4,914.62-

Grand Totals 21,798.84 40,276.00 18,477.16 0.00
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Internal Revenue Servi
n;e :;mie—:‘:—::w“ This form Is required to be flled under sections 104 and 4065 of the Employee
Pension and Wellare Benefit Programs Retirement Income Security Act of 1974 and sections 6057(b) and 6058(a) of This Form Is Open
Pension Benefit Guaranty Corporation the internal Revenue Code, referred to as the Code, to Public inspection
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Type or print in ink all entries on the form, schedules, and attachments. If an item does not apply, enter “N/A." File the originals,

This réturn/reportis: (i) {m the return/report filed for the plan's first plan year; (i) D an amended return/report; or
(iii) the final return/report filed for the plan.

» Caution: A penalty of $25 a day for the late or incomplete flling of this return/report will be assessed unless reasonable cause s established.
» ‘WNelfare benefit plans required to file this form do not complete items 7(b), 12, and 24 through 30.
»
»
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City or town, State and ZIP code 2 (¢) Telephone number of administrator
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3 Is the name, address and identitication number of plan sponsor and/or plan administrator the same as they appeared on the last return/report filed for this
plan? ﬁ Yes D No. If “No,"’ enter the information from the last return/report in (a) and/or (b).
{a) Sponsor P . eeeieeea-. ... ].\Z/ f P EIN e
(b) Administrator » .. MT ...................................... EIN e eeeee e
(¢) If (a) indicates a change in the sponsor’s name and EIN, is this a change in sponsorship only? (See specific instructions for definition of sponsorship.)
Yes i] No _
4 Check box to indicate the type of plan entity (check only one box): (c) % Multiemploys: plan
(a) E Single-employer plan (d) Multipie-employer-coflectively-bargained pian
(b) | | Plan of controlled group of corporations or common control employers (e) Multiple-employer plan (other)
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NSO Pl :
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Healt.[il rano:e Lo () Life insurance (ili) Supplemental unemployment .
(rv) D Othei (spectfy) AU
(b} Pensinn henafit nlan (Olap nt ".t:." A0 M g igh ZO0). (I Cilhed benefit piani—(inuicaie type of acfined peneti plan beiow);
- ) L Fixeabenekit (8) L] Unit venefit © [ Fistoenetit (D) L] Other(specity) ».................
(i) Defined contribution plan—(Indicate type of defined contribution plan below): T
) [] Profitsharing (B) [ Stock bonus © [ varget benefit () (] Other money purchase
(E) Other (SPeCify) B et eec—rocam—————earaan cesisns .
(iii) Defined benefit plan with benefits based partly on balance of separate account of participant (Code section 414(k)) ooy v 3
(iv) D Annuity arrangement of a certain exempt organization (Code section 403(b)(1)) P ravy e ¥
v) Custodial account for regulated investmest company stock (Code section 403(b)X7)) e Lafw i")
(vi) Pension plan utilizing individual retirement accounts or annuities (described in Code section 408) as the sole funding vehicle for
providing benefits . gL pEE
(vii) D Other (specify) » . AT
Under penalties of perjury and cther penalties set forth in the instructions, | declare that | have examined this return/report, cm:iudtna nying schediles and
staternents, and to the best of my krowledge and belisf it is true, correct, anJ compiete. ) :
v IR
Date » :./ _fe // ¢ / Y. Signature of empioyer/plan sponser B /M-M ....... SRR s ST DU
Date P Signature of plan administrator P ] B
For Paperwork Reduction Act Notice, see page 1 of the Instructions. 3 DEFENDANT'S form 5500-C (1984)

EXHIBIT

| el



¢
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6 (c) Otherplan features: (0 D Thrift-savings (i) D Participant-directed account plan
(iii) D Pension pian maintained outside the United States (see instructions) (iv) D Master trust (see instructions)® =~ -~

erepuresencrcsssasvenniy .

...............................................................................................

B
- Q 1
(d) Single empioyer plans enter the tax year end of the employer in which this plan year ends » Month._ ./‘2 Day. 3 Year.. ES/ Yes | No
(e) Is this a pension plan of an atfiliated service group? . e e e e : 52
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7 (a) Total participants (i) Beginning of planyear » __________ _[ 0 ...... (i) Endofplanyear » ______. g ............ . b h
(b) (i)  Was any pension benefit plan participant(s) separated from service with a deferred vested benefit for which a Schedule SSA
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(i) ."Yes," enter the number of separated par.tlcul)ants requlrod to be reported . . >. 7 ,\//ﬂ C . l/////,///////////
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(a) Were any plan amendments to this plan adopted since the end of the plan year covered by the last return/report Form 5500,
5500-C or 5500-K which was filed for this plan (or during thrs plan year if this is the initial return/report)7 o / ¢ )
(b) if “Yes,” (/) And if any amendments have resulted in a change in the information contained in & summary plan description or / ////
previously furnished summary description of modifications: /"4/ 7
(A) Have summary descriptions of the changes been sent to participants? e e e e e e e e ¥4/ A
(B) Have summary descriptions of the changes been filed withDOL? . . . . . . . . . . . . . . . . . /A
> (i) Does any such amendment result in the reduction of the accrued benefit of any pamcmant under the plan? . v e
(c) Enterthe date the most recent amendment was adopted , .“:;f_;*_ .. . P Month . . Day N[P Year,,,,,,",, /2
(d) (i) Hasa summary plan description been filed with DOL for thisplan? . . . . SRSl I

(i) 1 (i) is 'Yes,” what was the employer identification number and the plan number used to ldentlfy lt’
Employer identification number » 44? 0ORA0 ) Plan number » OQ[
9 Plan termination information:

.-

(a) Was this plan terminated during this plan year or any prior plan year? if “Yes,” enteryear »___ . ... .. e e e y
(b) !f'Yes,' were all trust assets either distributed to participants or beneficiaries, transferred to another plan or brought under the
controlof PBGC? | . . . e b g w/A

(¢) If(a)is “'Yes,” and the planis covered by PBGC ls the plan contmumg to ﬂle 2 PBGC Form 1 end pay premlume until the end of the |
plan year in which assets are distributed or brought under the control of PBGC? . . . . . . "

10 « (a) Was this plan merged or consolidated into another plan, or were assets or liabilities transferred to another plan since the end of tpe .
pian year covered by the fast return/report Form 5500, 5500-C or 5500-K which was filed for this plan (or during this plan yur . >(

this is the initial return/report)? .

If "Yes," identify the other plan(s): (c) Employer identificetion number(s) "(l)i_ﬂnmu r(s)
(b) Nameofplan(s) »__.._._.._...._.. NJfr: ................................. NIA SO PRSI | Y X ¢ S
o
-------------------------------------------------------------------------------------------- same -g-k’ 1 TR L XN
(e) Has Form 5310beenfiled? . . . . . . . . . . L 0 ..o, ] D *
11 Indicat fundmg arrangement: ;
(a) grmqu Fully insured  (c) D Combination (d) D Other (specify) P .. .. . i cicnaannnn ehmemaaseaeen
(e) 71f (b)Y or (g} is checked, enter the number of Schedules A (Form 5500) which are attached .
12 (a) ls the. plan cpvered under the Pension Benefit Guaranty Corporation termination insurance program? . D Yes E No D Not determlned
(b) It (a) 3 X\és.’(br 'Not deteﬁmneo," enter the employer identification number and the plan number used to identify it.
Employer identification nurber ¥ n 7 Plan number » »J / £
13 Complete both (a) and (b): ’
(a) !sthe planinsured by a tidelity bond? . . . . .r.o . 6.5 . .,a onc s MG\D
(1) 1f"'Yes," enter name of suretycompany P L ieieciicieecaceaannccsccctaenecsanaa—. R
(ii) Amount of bond COVErage P> . e e et cemeeaaeeeeeecemmnscssaccasccncreaana eene

(b) Was any loss discovered since the iast return/report Form 5500, 5500-C or 5500-K was filed for this plen (or durlng this plen yeer
if this is the initial retdrn/report) ? .

14  (a) If this is a defined benefit plan, is it subject to the minimum fundlng standards for this plan yeer? .

If “Yes," attach Sc'hedule 8 (Form 5500). -
(b) it thisis a defmed contribution plan, \.e., money purchase or terget beneﬂt is it sub}ect to the minlmum funding snnderde(lf e
waiver was granted, seeinstructions)? . . . . . . . . VY o B N\
It “Yes,” camplete (i}, (ii) and (ili) below: _ AT 7 . ,///,/,
(i) Amount of employer contribution required for the plan year . N . % ,/ W)

(i7) Amount of contribution paid by the employer for the plan year |

Enter date of last payment by employer ® Month ___ 7. ____ Day _/3_.._Year %5_ ..

(iii) Mt (i) is greater than (ii) subtract (ii) from (i) and enter the funding deﬂclency here. Otherwise
enter zero. (If you have a funding deficiency, file Form 5330.) . .

\

- /// .
S
/. /“

.

Z///////////
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Plan assets and liabilities at the beginning and end of the current plan year (list all assets and liabilities at current value). A fully insured
welfare plan or a pension plan with no trust and which is funded entirely by aliocated insurance contracts which fully guarantee the amount
of benefit payments should check the box and not complete the rest of thisitem . . ., . N

Note:

Include all plan assets and liabilities of a trust or separately maintained fund. If more than one trust/fund, report on a combined Mﬁ} Inclutzon &Il

insurance values except for the value of that portion of an allocated insurance contract which fully guarantees the amount of bene:
et

Round off amounts to nearest dollar. If you have no assets to report enter *'-0-'' on line 15(f). PGB
Assets a, Baginningotysar » . b, Endotyear
(a) Cash—(i)Interestbearing. . . . . . . . . . « v v o o 0 o e e ' R )
© (i) Non-interest bearing . e e e e e e e e e e e e e e e e e e e e [/,ZZ‘/.?4
(i) Total €ash . . . .« e e LAY, | (12
(b) Recei\;ables e e e e e e e e e e e e e e e e e e e e (/5 ). ]

(c) Investments—
(/)  Government securities

(i) Pooled tunds/mutuaitunds. . . . ., . . . ... Ce e e e e e
(iii)  Corporate (debt and equity instruments). . . . . . . . . . . . . . . . . *

(iv)  Value of interest in master trust

(v)  Real estate and mortgages .

(vi) Other . .

(vii) Total investments . e e e e e
id) Building and nther daprecizhla aronerty used in pl'an cperstias
(e) Unallocated insurance contracts .

(f) Other assets o
(g) Tota! assets (add (a)(iii); (b); (c)vii); (d); (e) and ()}
i Liabilities and Net Assets

(h) Payables . . . . . .
() Acquisition indebtedness .
() Other liabilities o
(k) Total liabilities (add (h) through (j)) .

(1) Netassets(subtract(k)from(g)). . . . . . . . . . . . . . . . . . . .. .| AP, 3.
16 ° Plan income, expenses and changes in det assets during the plan F(ear. Include all income and oxpensesofatr]mt(s)l umﬁmmid!und(;),
including any payments made for allocated insurance contracts. Round off amounts to nearest dollar. ot Y gy
(a) Contributions received or receivable in cash from: : J ke AM« -8 ” -
() Employer(s) (including contributions on behalf of self-employed individuals) . . . . . . ﬂl’I/////// ///%/5////;/////4///{//
(i) Employees e : il /cf///».//.‘.,r‘/o%’//ﬂf//o/r//‘f
Giii) Others. . ., . . . . . , FOII ANI ﬂ/ g
Jb) Noncashcontributions . . . . . . . . . ... L, L, L .. .‘,, /7, ' -
(c) Earnings from investments (interest, dividends, rents, royaities). . a«:Lw-:ﬁ e .,_r,t,ﬁ,‘.‘,ﬁ;; //////’/7/%//1/ ii 4
(d) Net{q@ﬁ}gd galn(loss) on sale?r ex?ange,of ssets e e e e e e e e e ////%//x/f’/ 7 - .
(e)_ Oftfér Dromg (specity) > ..ff/ﬁé..«.d‘.’,..AZ’.T&..)/ﬁWiéﬁé’) ............. ceessasessansenrensenns %/f,’ 74
(f) TotalinCome (add (a)through(e)) . . . . . . . . . . . . . . 00700 Z(/'///’,?,j’//j/%
(®) Disf‘:'_ibpt_ "_:bf‘ben)ﬂt_s‘anq payments to provide banefits: o 7 ///// i

Sl

(i) Dirmciiy 4o garticipants or their beneficiaries, e e e e e e
(i) Toinsurance carrier or similar organization for provision of benefits (including prepaid medical
plans) . . . . L Lt L L L
(iii) To other organizations or individuals providing weifare benefits.
(h) interestexpense . . . . . . . . . . . . . . e e ,
() Administrative expenses (salaries, fees, commissions, insu PIOMIpME). > 5% % . verr 1y il
O Omersxoenses oscit - f12,, FEPEL52S, THHLS, L a&W 7
(k) Total expgnses (add (@) through ()) . ". . ., . . . _ ,7 £ anNltor S gt oy % T
(1) Netincome (subtract(k)from(f)) - . . . .+ . « « o o ¢ 4 4B u}-‘w.g« RN
(m) Changes in net assets: (i) Unrealized appreciation (depreciation) of amﬁ B
(i) Netinvestment gain (or loss) from all master trust investment accounts .
(iii) Other changes (specify) > __._........... et eeeaeososese et s enens ieeveeraenns R
(n) Netincrease (decrease) in net assets for the year (add ()and(m)) . . . . . .
(0) Net assets at beginning of year (line 15(k), columna) . . .

W4 4274

3 KW AP

(p) Net assets at end of year (add (n) and (0)) (equals line 15(k), column b)

LA

AN

ir b4
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17 As of the end of the plan year:
(a) What percentage of plan assets are loaned to a party-in-interest? .

(b)  What percentage of plan assets are invested in securities issued by a party-in- mterest?
(c) What percentage of plan assets are invested in real estate which is leased by a party-in- lnterest?

18 Since the end of the plan year covered by the last return/report Form 5500, $500-C or $500-K which was filed for this plan {or during
this plan year if this is the initial return/report):

(a) Has there been a termination in the appointment of any trustee, accountant, insurance carrier, enrolled aduaw. ldmlnlstmor
investment manager or custodian?

If “'Yes," explain and include the name, posmon address and telephone number of the person whose appolntment has been
terminated P _________________________________________________ M[ﬁ'

i« ////////

Vi)
#/‘4

(b) Has the plan used the services of a contract administrator? .o
If “Yes,” enter the contract administrator's name and employer identification number (see mstmt:tlons)b S
The.Stuact.. H.G.L.C/{-_wa?m oo S mO7Yd 7YY I
(¢) Indicate the amount of the plan’s administrative expensés for th
(i) Precedingyear » $ ___ . __ ... 0. . (i) Second precedingyear » $___¢O
(d) Have any insurance policies or annuities been replaced?

(e) Was the plan funded with: (i) D individual pohctesorannultles (ii)a Group policies or annuities (i) | | Both

19 Since the eni of the pl2n yzar covsred by the iasi tewrn/repart Form 5500, 5500-C or 5500-K which was filed for this plan (or during
this plan year if this is the initial return/report):

................

(a)  Otnher than transactions described in the exceptions outlined in the instructions, were there any transactions, directly or
indirectly, between the plan and a party-in-interest?
if "Yes,'" see specific instructions.

(b) Has the plan granted an extension on any loan for which, before the granting of an extension, it has not received ali the principal
and interest payments due under the terms of the loan? Lo . ©oe s

(c)  Has the plan granted an extension of time or renewal for the payment of any obhgatlon owed to it which amounts to more than
10% of the plan assets? e L

[

7
As of the end of any plan year since the end of the pian year covered by the last return/report, Form 5500, 5500-C or 5500-K which
was filed for this plan-(or as of the end of this plan year if this is the initial return/report): //4
(a) Did the plan have investments of the type.reportable under item 15(c)vil) or (ix) which in the aggregate in sither category
exceeded 15% of plan assets? .o .. . FEPEEEN . X
(b) Did the plan have loans outstanding or investments in a slngle enterprlse (othor than the Umted States Govemmont) which
exceeded 15% of planassets?. ., . . . . . ., . e e e e e sy e e
21 During the plan year covered by this return: _m;,,._aq ol Wj

{") Did the plan acquire any qualifying employer security or qualifying employer real property, when immediately . after. such

acquisition the aggregate fair market vaiue of employer securities and employer real property held by the plan excesded 30% of.
the-faf 1‘gmar\ket value of the plan assets?

20

L T T T A TR T v e e

(b} . Did théfﬁa\hacqmre any qualifyiing employer security or qualifying employer real property, when immediately after such acquisi-
. tlory the aggregate fair market value of employer securities and omployor real proporty held by the plan oxceedoﬂ 10%0“!\0-

fal?maﬁ@};yélub of the pian assets? - . - S e
(¢) Has arly plan fiduciary had eithér a financial rnterest worth more than $1 000 ln any par’ty provldmg services to the plan or

recelvedanvrhmgofvn'ue"or“a"yp::%,aru.lu..-gse.vu.esiulneplan{ e e e e e e e e e e e X

(d) Has any employer owed the plﬁn contributions which were more than three months past due under the terms of the plan? &
(e) Were any loans by the plan or fixed income obligations due the plan in defauit as of the close of the plan year, or. cllsslﬂed ee,,

..

uncollectable? | By o rrﬂ‘-‘iﬁ-‘- -
f) Wereanyleasestowhlchtheplanwasa partymdefaultorclusltleduuncollectlble? L. e e ey IR D

22 Whois the plan's designated agent for legal process? P m(- g,p med ¢ <50}ér" ST ¥ e

i 7 L .‘
23 Give the/r}'l/a)me and address of each fiduciary cludlng trustees) tothe pian » ______.. __,,_,____.*,1_.,q;..q;§g ~
. JC.{Z([J Li?n ’

--.- elecdade >, - ..r-ron_p---~¢n-?}“‘.q“lz~ ----- -g,v)
......... a:lLo& Vol S <l v s <1877 o At 0 I B
400@ L o, Venies (L’m]% ore. 2,207

24 Is this plan anadoptlonofanyc{lthe plansH(elow’(lf ‘Yes,”' check appropriate box and enter IRS serial number):

TN
DMaster/prototype (b) D Fieid prototype, (c) D Pattern, (d) DModelplan or (e) D Bondpumhasep}am
Enter the four or eight-digit IRS serial number (see instructions) . . . . . | 4 i i

25 (a) Isthis plan integrated with social security? . . . . e e

(b) Isitintended that this plan qualify under Code section 401(a) or 4057
(c) 1t(b)is*'Yes,' have you received a determination letter from the (RS for this plan?

(d)  Does the employer/sponsor listed in item 1{(a) of this form maintain other qualified pension beneflt plans’
It “Yes," list the number of plans including this plan »
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26 Info:mat|on Aa‘bout employees of employer at end of the plan year. (a) Does the plan satisty the percentage tests of Code section Yes | No
410(b)(1)(A)? If ""No,"”' complete only (b) below and see Specific Instructions . e e .
(b) Total number of employees . Coe e e e e / O
(¢) Number of employees excluded under the plan because of: (i) Minimum age or years of service . .f
(i) Employees on whose behalf retirement benefits were the subject of collective bargaining , 0
(iii)  Nonresident aliens who receive no earned income from United States sources . o
(iv) Total exciuded (add (i), (ii) and (iii)) . .. é,
(d) Total number of employees not excluded (subtract (c)Xiv) from (b))
(e) Employeesineligible (SPeCify r8aSON) B e
T 0
(fy Employees 'gligible to participate (subtract (e) from (d)) . ﬂ
(g) Employees eligible but not participating
(h)  Employees participating (subtract (g) from (f)) o, %
27 Vesting (check only one box to indicate the vesting provusuons of the plan) o W
(a) Full and immediate vesting, or full vesting within 3 years . L. .
(b) Novestinginyears 1 through 9, and full vesting after the 10th year of service . N
(¢}  For each year of employment, beginning with the 4th year vesting equal to 409% after 4 years of service, 596 addmonal for the
next 2 years, and 10% additional for each of the next 5 years .o .
(d)  100% vesting within 5 years after contributions are made (class year pian only)
(e) ther vesting R R .
28 (a) Did the employer receive plan assets (including a return of contributions) since the last return/report Form 5500, 5500-C or Yes | No
5500-K which was filed for this plan (or during this plan year if this is the initial return/report)? , K
(b) if this is a defined benefit plan which provides for annual, automatic increases in the maximum dollar hmltataons under Code
section 415, does the plan provide that any such increase is effective no earlier than the calendar year for which IRS determines
that increase under Code section 415(d)? . n/ }q
(c) Isthis a plan with Employee Stock Ownership (ESOP) features’ . .
(i) ¥ ''Yes,'" was a current appraisal of the value of the stock made mmedutely before any contribution of stock or purchan of
the stock by the trust for the plan year covered by this return/report? N A
(i) M (i)is "Yes," was the appraisal made by an unrelated third party? S /] [/}
29 Have any individuals performed services as a leased employes for this employsr or for any other employer who is aggregated with
this employer under section 414(b), (¢), or (m)?
If “Yes,” see instructions for completing item 26.
30 (a) s this plan a top heavy plan within.the meaning of Code section 416 for this plan year? . R .
(b) If(a)is''Yes,' complete (i), (ii) and (iii) below: 7

(i) Has the plan complied with the vesting requirements of Code section 416(b)? .

(i) Has the plan complied with the minimum benefit requirements of Code section 416(c)? .
(i) _Has the plan complied with the limitation on compensation of Code section 416(d)?

!f additional space is required for any item, attach additional sheets the same size as this form.
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SCHEDULE P
{(Form 5500)

Department of the Treasury
Internat Revenue Service

Annual Return of Flducla’

of Employee Benefit Trust
P> File as an attachment to Form 3500, 5500-C, or 5500-R.

]

OMB No. 1210-0016

1984

For trust calendar year 1984 or fiscal year beginning

iy

, 1984, and ending

13/3/

,'19,9{/ .

{ 1 (a3) Name of trustee or custodian
R/l K:Ff)amf cf}[ofr’
s (b) Address (number and street)
é .
$L 5001 [ -bPJ“?L\L HQQJ’\?LS AVenue
P (c) City or town, StateHZchode
Aa f%/ a0l Maﬁy/&/)// 21207 <

2 Name of trust

Cotalina ENte rprises Inc/.

Pension Flan

3 Name of plan if different from name of trust

( )/1 e~

4 Have you furnished the participating employee benefit plan(s) with the trust financial information required to be

reported by the plan(s) on their Forms 5500, or 5500-C? .

ﬂv” O wne

5 Enter the plan sponsor's employer identification number as shown on the form to which

this schedute is attached .

»| 52 1 0BANYLS

Under penaties of perjury. | declare that | have oummod thu schedulc and to the bcst oﬂ my lmowhd(o nv\d bcln! it s true, correct, and complete.

bau"/ /d//{/'.‘{g

Slg.vuluu‘oi fiduciary P‘ / W ,/i M’\

Instructions
(Section references are to the Internal Revenue Code .)

A. Purpose of Form

You may use this schedule to satisfy the requirements
unger section 6033(a) for an annual information return
from every section 401(a) organization exempt from tax
under secnon,SOl(a)

The fuhﬂgﬁums form will alsg start the running of the
statute of limitations under section 6501(a) for any trust
described:in; §q:npn 401(a) whuch is exempt from tax under
section 501(&) e T ,

B. Who May File

(1) Every trustee of a trust described in section 401(a)
which was created as part of an employee benefit plan.

(2) Every custodian of a custodial account described in
section 401(f).

C. How to File

File Schedule P (Form 5500) for the trust year ending
with or within any partlc;patmg plan’s plan year as an
attachment to the Farm 5500, 5500-C, or 5500-R filed by
the plan for that plan year.

Schedule P (Form 5500) may be filed only as an
attachment to a Form 5500, 5500-C, or 5500-R. A
separately filed Schedule P (Form 5500) will not be
accepted.

If the trust or custodial acdount is used by more than one
plan, file only one Schedule P (Form 5500). it must be filed
-as an attachment to one of the participating plan's  °
returns/reports. if a plan uses more thah ane trust or.
custodial account for its funds, file one Schedule P (Form
5500) for each trust or custodial account,

D. Signature

The fiduciary (trustee or custodian) must sign this
schedule. If there is more than one ﬂduclaty. one of them,
authorized by the others, may sign. :

E. Other Returns and
Forms that May be Required

{1\ Farm 000 T —-Fpnrt-igte dgsnnhaﬂ im raction
401(3) a tax is imposed on income derived from business
that is unrelated to the purpose for which the trust received
a tax exemption. Report such income and tax on Form
990-T, Exempt Organization Business income Tax Return.
(See sections 511 through 514 and related regulations )

(2) Forms W-2P and 1099-R.—If you made. payirients
or distributions to individual beneficiaries of a plan, report
these payments on Forms W-2P or 1099- R.(See sections
6041 and 6047 and related regulations.) -

(3) Forms 941 or 941E.—If you made’ ﬁayments of
distributions to individual beneficiaries of a plan, you are
required to withhold income tax from those pagments
unless the payee elects not to have the tax withheld. Report
this withholding on Form 941 or 941E. (See Forms 941 or
941 E and Circular E, Publication 15.)

_‘l CROE
Lo

For the Paperwork Reduction Act Notice, see page 1 of the Form 5500 instructions.

Schedule P (qu $500) 1984

“‘“
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(‘w October 1982) H *
3 oty | File Certain Employee Plan Return File With IRS Only
- imternal Reveave Service N » Fo Reduction Act Notice, see Instructions!
' e in DUPLI- | Name of taxpayer or plan sponsor (sse instructions) ' Check appllcabhm:u snd enter numbaer (see
:A:!dx ::: Catalina Enterprises. Inc s instructions)
fiing the Address (Number and street) Employer identification number
retum. 5006 Liberty Heights Avenue > .52~ Q820445 on
e & | Cry or town, State, and ZIP code [ Seciat sacurkty number
2a0d3) [Baltimore, MD 21207 : »

1 1 request an extension of time until (see specific instruction 1) » 10/10/85 . .. (check appropriate block(s)):
() [ To file Form 5500, Annual Return/Report of Employee Benefit Plan (with related schedules).

(b) [5J Yo file Form 5500-C, Return/Report of Employes Benefit Plan (with related schedules).

(¢) [J To file Form 5500-K, Return/Report of Empioyse Pension Benefit Plan (with related schedules).

(d) [J Yo file Form 5500-G, Annua! Return/Report of Employee Benefit Plan,

() [J To file Form 5500-R, Registration Statement of Employes Benefit Plan (with related schedules).

(N [ To file Form 5330, Retum of Initial Excise Taxes Related to Pension and Profit-sharing Plsns for tax ysar beginning

D e reecteeeeneresr s ———t e aeeaoesersoane sasnnnrnan P and ending p>. :
(© If you checked (f) lbovo. sie you oloctlng to be taxed under ERISA section 2003(c)(1)(B)?. . . . . . ., [JYes [ No
2 Complete the foliowing for the plan covered by this application (see general instruction 2) Plan Plan year snding
Pian name Aaumber

Momh Osy Yeat

ATALTNA ENTERPRTICES, INC. PRNCION PLAN 0a1 12 31 820
3 (a) Has an extension of time to file the designated return(s) been previously gnntod forthistaxysar?. . . . O Yes K] No
(b) if “Yes,” show the date(s) to whichthe extensionwasgrsnted. . . . . . . p n/a

.......................................

4 Attach a detailed statement of why you need the extension (see specific instruction 4). prLEASE SEE ATTACHED

8 If the extension is for Form 5330, enter the amount of tax sstimated to be due on Form 5330. Pay this amount with
this application . . . . . . T,

Caution: Interest on late payment of ux accrues at tha nh ostlbtl:hcd under section 6621 of the internal Revenue Codo from the
regulsr due date of the return until paid. (For the penalty for Iste payment of tax, see specific instruction 8.)

Undor penatties of perjury, 1 declare that to the best of my knowlsdge and bellef the statements made on this form are true, correct,

and eompbto 7; that | am authorized to prepacs this gpplicati
) —
Sgnature > [ é M\ Date & E E /‘-S /(t .3/

Mote: The person who signs this form may be sn erppl yer or plan administrator filing Form 55 00, 55‘0—6. 8500-K, 5500-G; 5500~
R or 5330; a disqualified parson filing Form ; an attorney or certified public sccountant quauﬂod to pm:tk:t bofou the
IRS; a person enrolled to practice before the IRS; or a person holding a power of attorney.

.

Notice to Applicant.—THE INTERNAL REVENUE SERVICE WILL INDICATE BELOW WHETHERVTHEW
EXTENSION IS GRANTED OR DENIED AND WILL RETURN THE ORIGINAL OF THE APPLICATION -

O fhe lpplicatlu{lﬁ approved to b 7N A (You MUST attach uowm this form
to each rcturn‘y\oﬂ\me for which an extension is granted.) B'E“ E Mﬁ'nd

O The upphcaﬂon |S NOT ppproved. (You MUST attach a copy of this form to each return you file Qr )
However, I, vitw, B ybur teasqns stated in the application, a 10-day grace period is granted from the date shown “‘oﬂ or due
date of the ret¥Ticwhichevar is iater. This 10-day grace period constitutes a vulid extension of tlmc for Ium oloctlom

L

otherwise required to be made bn timely flied returns.
[ Tha application IS NOT anproved. .

After consideration of the reasons stated In your spplicatiofty we have determined the extsnsion is not wcaim (\"ho may

grace period Is not granted.) PSG PH"&_P&

) The spplication cannot be com!dond. since you filed it after the due date of the return.

-

o

C
g
v
§
x

3

4 o RECEIVED
(Dete) (Blrecton oy
WG 5B e
T“{ STERRT nhon el
34792
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A
) V g I_SS VALUATION AND LITIGATION SUPPORT SERVICES, INC.

117 WATER STREET, BALTIMORE. MARYLAND 21202-1083
PHONE: (410) 576-8577 |
FAX: (410) 5391504 |

October 28, 1994

Janet M. Truhe, Esquire
Ward, Janofsky & Truhe, P.A.
Court Towers

Suite 505 / l [ 0
210 W. Pennsylvania Avenue 0P ,
Towson, MD 21204

RE: Richard Shofer v. Stuart Hack, et al.
Circuit Court for Baltimore City

Dear Janet:

At your request I have reviewed Mr. Bornhorst's letter of October 20, 1993 with respect
to the calculations.

Mr. Bornhorst states that the tax liabilities are $79,553.25 (federal $65,418.00 and state
$14,135.25).

One of the premises of retirement plans as structured under our income tax laws is that in
exchange for a corporation getting a present tax benefit of deducting the amounts contributed,
society benefits because individuals who have retired will continue to have income after their
retirement. The individual participant gets an additional tax advantage in that he or she is
presumably at a lower income tax bracket.

In addition, funds are drawn out of the retirement plan over an extended time period
thereby assuring the individual of funds available to spend during retirement.

As a result, I believe that the appropriate calculation for these proceedings are an annual
withdrawl of $38,000.00 per year. Under our present income tax rates, this is the maximum
amount that can be withdrawn and still remain in the lowest income tax bracket.

I do not know when Mr. Shofer will retire, but whether or not he ever retires and :
assuming a long life, withdrawls must be made commencing in the year 2004 since Mr. Shofer will |
be age 70 1/2 in December of 2003.
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Janet M. Truhe, Esquire
Page 2
October 28, 1994

I have prepared calculations assuming equal quarterly withdrawls (quarterly since income
taxes are due quarterly) in the amount of $9,500.00 per quarter ($38,000.00) for the years 2004,
2005, 2006, and 2007, and $9,100.00 per quarter for the year 2008 ($36,400.00), which
withdrawls total $188,400.00.

Annual taxes on the first four years are $8,124.00 based on the above, and $7,779.00 in
the final year. Total federal and state income taxes therefore are $40,275.00.

I then discounted those tax dollars back to March 1, 1995 which is an appropriate date in
light of the trial date. For discounting purposes I used a 7% discount rate.

The discounted present value of future tax payments as of March 1, 1995 based on the
above is $18,297.70.

Expressed another way, if one were to invest $18,297.70 on March 1, 1995 at 7%,
enough interest would accrue so that quarterly withdrawls of $2,031.00 could take place starting

March of 2004 and continuing through 2007, plus additional withdrawls of $1,945.00 per quarter
for the year 2008.

In summary, the difference between the present tax liability as stated by Mr. Bornhorst of
$79,553.25, and the future tax liability of $18,297.70 ($40,275.00 discounted back to the present)
is $61,255.55.

Please let me know if you have any questions.

Cordially,

#¢hard A. Intner

RAT/gnh




Compounding period...: Quarter

Nominal annual rate..: 7.000 %
Effective annual rate: 7.186 %
Periodic rate........ : 1.7500 %
Equivalent daily rate: 0.01918 %

CASH FLOW DATA

................................................................................

Event Date Amount # Period End-date
1 Deposit 03-01-95 18,297.70 1
2 Wthdrwl 03-31-04 2,031.00 1
3 uthdrwl 06-30-04 2,031.00 1
4 Wthdrul 09-30-04 2,031.00 1
5 Wthdrwl 12-31-04 2,031.00 1
6 Wthdrwl 03-31-05 2,031.00 1
7 Wthdrwl 06-30-05 2,031.00 1
8 Wthdrwl 09-30-05 2,031.00 1
9 Wthdrwl 12-31-05 2,031.00 1
10 Wthdrwl 03-31-06 2,031.00 1
11 Wthdrwl 06-30-06 2,031.00 1
12 Wthdrwl 09-30-06 2,031.00 1
13 Wthdrwl 12-31-06 2,031.00 1
14 Wthdrwl 03-31-07 2,031.00 1
15 wthdrwl 06-30-07 2,031.00 1
16 Wthdrwl 09-30-07 2,031.00 1
17 wthdrwl 12-31-07 2,031.00 1
18 Wthdrwl 03-31-08 1,945.00 1
19 Wthdrwl 06-30-08 1,945.00 1
20 Wthdrwl 09-30-08 1,945.00 1
21 Wthdrwl 12-31-08 1,944.00 1

AMORTIZATION SCHEDULE - Normal amortization

Pmt Date Deposit Wi thdrawal Interest Balance
Dep 03-01-1995 18,297.70 0.00 18,297.70
1995 totals 18,297.70 0.00 0.00
1 03-31-2004 2,031.00 16,068.15 32,334.85
2 06-30-2004 2,031.00 565.86 30,869.71
3 09-30-2004 2,031.00 540.22 29,378.93
4 12-31-2004 _ 2,031.00 514.13 27,862.06
2004 totals 0.00 8,124.00 17,688.36
5 03-31-2005 2,031.00 487.59 26,318.65
6 06-30-2005 2,031.00 460.58 24,748.23
7 09-30-2005 ) 2,031.00 433.09 23,150.32
8 12-31-2005 2,031.00 405.13 21,5264.45

2005 totals 0.00 8,124.00 1,786.39




RICHARD SHOFER vs THE STUART HACK COMPANY, ETAL 10-24-1994 Pg 2
Pmt Date Deposit Withdrawal Interest Balance
9 03-31-2006 2,031.00 376.68 19,870.13
10 06-30-2006 2,031.00 347.73 18,186.86
11 09-30-2006 2,031.00 318.27 16,474.13
12 12-31-2006 2,031.00 288.30 14,731.43
2006 totals 0.00 8,124.00 1,330.98
13 03-31-2007 2,031.00 257.80 12,958.23
14 06-30-2007 2,031.00 226.77 11,154.00
15 09-30-2007 2,031.00 195.20 9,318.20
16 12-31-2007 2,031.00 163.07 7,450.27
2007 totals 0.00 8,124.00 842.84
17 03-31-2008 1,945.00 130.38 5,635.65
18 06-30-2008 1,945.00 98.62 3,789.27
19 09-30-2008 1,945.00 66.31 1,910.58
20 12-31-2008 1,944.00 33.42 0.00
2008 totals 0.00 7,779.00 328.73

Grand totals 18,297.70 40,275.00 21,977.30
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transmittal letter I don’t remember having any.

Q Do you know why this money was treated as an
interest expense?

A Because it was payment of interest on a loan.

Q And at the time you knew it was a loan from a
pension plan, is that correct?

A Yes.

Q Now, did you talk with anyone other than Mr. Lane

about the tax treatment of these monies from the pension
plan?

MS. SCHUETT: Objection to the form of the
question. You may answer.

Q Well, prior to the time this return was completed
by Grabush, Newman did you have any conversation with anyone -
and I'm assuming you spoke with Mr. Lane but if that’s not
correct please say so —-- but do you recall talking with
anyone about the tax treatment of these loans?

MS. SCHUETT: Okay, just to get this clear I
think he already testified that he doesn’t, unless it’s
marked on a sheet somewhere, he doesn’t recall ever having

discussed it with the preparer. 1If the question --

RIGGLEMAN, TURK & NELSON
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Q Anyone else.
MS. SCHUETT: Do you remember discussing it
with anyone else?
A No, I don'’t.

Q I'm including in that question Mr. Shofer, did you

ever talk with him about the tax treatment of this money?

A Of the loan itself, no.
Q Of anything else about this loan?
A Well, he’s the one that would have calculated the

amount of the interest.

Q All right.

A That would have probably been our only discussion,
as to how he calculated it. '»‘,‘ ‘ -

Q Do you personally recall doing any reseérch iﬁto

the issue of the tax treatment of these monies from the

pension plan prior to the completion of this 1984 return by

Grabush?
A I did not do any research regardingvta#ability\of
the loan. R |
Q To your knowledge did anyone at Graﬁush, Newman

conduct any research into this issue prior to the completion

RIGGLEMAN, TURK & NELSON
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’ REQUEST
t//z/’zb

November 23, 1984

PERSONAL AND CONFIDENTIAL

Mr. Richard Shofer

Catalina Enterprises, Inc.

5006 Liberty Heights Avenue
Baltimore, Maryland 21207

RE: Catalina Enterprises, Inc. Pension Plan
Dear kichard:

The annual valuation of your plan is due as of 12/31/84.
Before the work can begin we shall need certain information from
you for the plan year beginning 1/1/84 and ending 12/31/84.

Enclosed are instructions and work sheets covering plan
assets, transactions, corporate information and employee census
data. Please read each section of this request carefully. It is
important that you give us accurate information so that we can
prepare your annual statement and government reports correctly.

Please sign and return the completed forms to my attention.
Forms that are not applicable should be marked "N/A"™ and returned
with completed forms. Please be sure to sign all places where
indicated.

If you have any questions, please give me a call.

Cordially, <;k-
A an andendriessche

Account Executive

AV:lcs
Enclosures

cc: Harvey M. Newman, CPA




THE STUART HACK COMPANY

Coeuitants & ACHEIN L
S04 Fails Road
Batimore. Maryland 21209
1301 366-8700
Washington. D C 621-3064 Writer's Direct Dial No

b

January 13, 1981

PERSONAL AND CONFIDENTIAL

Mr. Richard Shofer

Catalina Enterprises, Inc.

5006 Liberty Heights Avenue

Baltimore, Maryland 21207

RE: Catalina Enterprises, Inc. Pension Plan

Dear Mr. Shofer:

I am enclosing the Annual Statement and the participants'
progress reports for the plan year ending 12/31/84.

If you have any questions, please call me.
Sincerely,

il Hndy

Janelle Hardy
Pension Administrator

JH:1lecs
Enclosures

cc: Harvey M. Newman, CPA




THE STUART HACK COMPANY

STATISTICAL REPORT




THE STUART HACK COMPANY

ANNUAL STATEMENT FOR

CATALINA ENTERPRISES, INC.
PENSION PLAN

PLAN YEAR ENDING 12/31/8A%

Consuitants & Actuaries

4623 Falls Road

Baltimore, Maryland 21209
| (301) 366-8700

Washington, D.C. 621-4064




THE STUART HACK COMPANY

CATALINA ENTERPRISES, INC.
PENSION PLAN
INDEX

PLAN YEAR ENDING 12/31/83%

1. Trust Fund Statement.
2. Statistical Report.
3. Top Heavy Analysis.
&, Summary Annual Report.

5. 5500-C--Annual Return/Report of Employee
Benefit Plan.

6. 5558--Application for Extension of Time.




THE STUART HACK COMPANY

Page 1
CATALINA ENTERPRISES, INC.
PENSION PLAN
TRUST FUND STATEMENT
FOR THE PERIOD 1/1/8% TO 12/31/8%
OPENING MARKET VALUE $1,040,018.03
RECEIPTS:
1985 Advance Contribution $ 699.93
1984 Contributions 42,903.12
Earnings 297,0u49.21
Unrealized Gain in
Market Value 72,000.00
$ 1412,652.26
DISBURSEMENTS:
Paid Participants $ (18,185.25)
Interest Expense (88,917.41)
Other Expenses (62,769.49)
$ (169,872.15)
CLOSING MARKET VALUE $1,282.798. 14¢%

* Closing Market Value includes the following:

Participant Accounts $1,269.711.73
Escrow Account 12,386.48
1985 Advance Contribution 699.93

$1,282,798.14
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CATALINA ENTERPRISES, INC. PENSION PLAN
DEFINED BENEFIT PENSION PLAN SPECIFICATIONS

Effective Date

Entry Dates

Eligibility Requirements

Normal Retirement Age

Employer Contribution Formula

Vesting Schedule

December 28, 1971

January 1, July 1

(1) 12

(B)

Minimum Months of Service:
Minimum Age: 25

(A) 1st annivesary date after
attainment of age 65 and 10
years of participation.
Eligibility for early
retirement: Attainment of age
55 and 10 years of

participation.

(B)

(1)
(B)

11.63% of annual salary.
7% of annual salary in excess
of $10,800.

Yr. 4 Yr. % Yr. %

10
20

6 60 11
7

30 8
9

70 12
80 13
90 14

15

100
100
100
100
100

40
50 1

N EWN

Vesting based upon total service
using plan years. Service prior to
effective date excluded.

Top Heavy Vesting Schedule:
Percent Vested

0%
20%
40%
60%
80%

s

Years

1
2
3
4
5




CENSUS REPORT

Client : CATALINA ENTERPRISES,INC.
Allocation Date : 12/31/1984
S

Plan
e Birth Hire Entry Term #%% Current *#%

Name x Date Date Date Date Pay Hours Status Soc. Sec. #
BREAULT, S. M 01/22/43 07/14/80 01/01/82 39500.00 1000 218-40-1620
BROOKS, J. F 01/11/50 07/12/82 01/01/84 10/05/84 0.00 1000 Eligible Term. 215-52-2755
CICCONE, J. M 02/12/60 06/07/83 01/01/85 0.00 1000 1Ineligible-Service 215-76-6225

<;££EEQEE;JiL—— F 09/29/39 04/01/7% 07/01/72 c:3;§99499 1000 140-30-8517
LENZEN, E. F 10/28/47 03/01/75 07/01/76 292.00 1000 217-56-0655
RICHARDSON, M. M 08/27/30 01/23/78 07/01/79 11447.00 1000 239-38-0832
RYCKMAN, H. M 12/02/37 12/01/76 01/01/78 11/07/83 0.00 0 Forfeiture 216-34-8822
RYCKMAN, K. M 11/08/60 09/11/78 07/01/85 0.00 1000 1Ineligible-Min Age 218-72-8834
SHOFER, A. F 03/01/60 11/22/82 01/01/85 0.00 1000 1Ineligible-Service 216-84-0920

(;§§9§§3L_3~ M 06/21/33 01/01/66 01/01/72 (200000.00 1000 219-58-1068
SOBEL, P. M 08/20/42 O0H4/01/78 00/00/00 0.00 0 Undistrib. Balance 000-00-0020

OMERS F 11/09/50 05/08/78 07/01/79 (10132.00_ 1000 219-58-3011
SPERATO, G. M 07/06/25 01/01/76 01/01/77 0190.00 1000 216-20-6990

340161.00 .

2
Y
0Q
1
("%}




----- Allocation Status Codes «vewa

Status Status Code
Number Interpretation

01 Active.

02 Active but over Normal Retirement Age.

03 * Active but ineligible to receive
Forfeitures.

o4 = Active (still employed) but Withdrawh.
05 * Active but ineligible to receive Contributions
nor Forfeitures

06 Reserved
07 Reserved
08 Inactive Participant because of failure

to meet hours test in current year.

09 * Retired (Early, Normal, or Late)
10 *  Retired (Disability)

11 # Deceased

12 * Approved Leave of Absence

13 Reserved

14 Reserved

15 * PpPending Forfeiture

16 * Forfeiture in Current Allocation

17 # Undistributed Benefits - 100% Vested
in Current Balance.

18 Reserved

19 Reserved

20 *# Transfered out to another location
21 Terminated

22 ¢® Part-Time

23 Reserved

24 Reserved

25 * Ineligible (Waived Participation )
26 Ineligible (Hours )
27 Ineligible (Service )
28 Ineligible (Minimum Age )
29 Ineligible (Maximum Age )
30 Ineligible (Non-Matching Group Code)

% Only overridden by computer if covered group code does not match

4 28eq




Allocation Summary for all Participants in the
CATALINA ENTERPRISES, INC. PENSION PLAN

Starting Ending _
Balance Contrib. Forfeit. Earnings Withdrawals Adjust- Balance Vested

12/31/83 For Year For Year For Year For Year ments 12/31/84 Balance

__________________________________ B

BREAULT, S.

Status Active

Pay 39500.00

Integ Level 10800.00

Vest Sve 4 yrs

Vest Pct 60.00 %

Employer Account 11972.86 6602.85 0.00 2590.04 0.00 0.00 21165.75 12699.45

{_ CICCONE, S.

Status Active
Pay 21600.00

Integ Level 10800.00

Vest Sve 13 yrs

Vest Pct 100.00 % ~
Employer Account 87087.69 3268.08 0.00 18839.32 0.00 0.00 ( 109195.09 109195.09
LENZEN, E.

Status Active

Pay 17292.00

Integ Level 10800.00

Vest Sve 10 yrs

Vest Pct 100.00 § ’

Employer Account 30683.95 2465.50 0.00 6637.73 0.00 0.00 39787.18 39787.18

RICHARDSON, M.

Status Active
Pay 11447.00
Integ Level 10800.00
Vest Sve T yrs

Vest Pct 100.00 % .
Employer Account 15192.67 1376.58 0.00 3286.57 0.00 0.00 19855.82 19855.82

RYCKMAN, H.

Status Forfeit

Vest Svc T yrs

Vest Pct 100.00 %

Term Date 11/07/83

Employer Account 25978.79 0.00 -7793.64 0.00 -18185.15 0.00 0.00 0.00

< SHOFER, y
- Active

Pay 200000.00

Integ Level 10800.00

Vest Sve 13 yrs

Vest Pct 100.00 %

Employer Account 561650.79 30000.00% 0.00 121499.57 0.00 0.00 713150.36 713150.36
Employee Voluntary . 209415.95 0.00 0.00 45302.08 0.00 0.00 254718.03 254718.03
Employee Subtotals 771066.74% 30000.00 0.00 166801, 65 0.00 0.00 967868,.39 967868,39

PSSR P R

¢ 23eg




RYCKMAN, H.
SOBEL, P.

Forfeitures and Pending Distributions for the
CATALINA ENTERPRISES, INC. PENSION PLAN

Grand Totals

Amount

Balance Amount Amount Balance To Be
1273171983 Withdrawn Barnings Vested % Forfeited 12/31/1988% Distributed
- 25978.79 -18185.15 0.00 100.00 7793.64 0.00 0.00
3961.46 0.00 856.97 100.00 0.00 4818.43 4818.43
29940.25 -18185.15 856.97 7793.64 4818.43 4818.43

9 ad3eg
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CATALINA ENTERPRISES, INC.
PENSION PLAN
TOP-HEAVY ANALYSIS

AS OF 12/31/84

Accrued Benefit Values

Defined Defined

I. Key Employees 0/S Distribution Date Contribution Benefit
R. Shofer S N/A $771,066.74 N/A

Total Key Employee Accrued Benefits: $771,066.74 (1)

Value of All Accrued Benefits

Defined Defined

II. Non-Key Employees Plan Year Ended Contribution Benefit
All Employees (Active) 12/31/83 $256,361.61 N/A

Total Value of all non-key employee accrued benefits: $256,361.61 (2)
Total Value of all Accrued Benefits (1)+(2): $1,027,428.35 (3)

Top-Heavy Ratio: (1)/(3) = 771,066.74 / 1,027,428.35 = 75%




CATALINA ENTERPRISES, INC.
PENSION PLAN

SUMMARY ANNUAL REPORT

This is a summary of the annual report for the Catalina
Enterprises, Inc. Pension Plan, whose sponsor's EIN is 52-0820445, for
the period 1/1/84 to 12/31/84. The annual report has been filed with
the Internal Revenue Service, as required under the Employee
Retirement Income Security Act of 1974 (ERISA).

BASIC FINANCIAL STATEMENT

Benefits under the plan are provided by a trust fund. Plan
expenses were $169,872. These expenses included $88,917 in interest
expenses, $18,185 in benefits paid to participants and beneficiaries
and $62,769 in other expenses. A total of 9 persons were participants
in or beneficiaries of the plan at the end of the plan year, although
not all of these persons had yet earned the right to receive benefits.

The value of the plan assets after subtracting liabilities of the
plan was $1,282,798 as of 12/31/84, compared to $1,040,018 as of
12/31/83. During the plan year, the plan experienced an increase in
its net assets of $242,780. This increase included unrealized
appreciation or depreciation in the value of the plan assets; that is,
the difference between the value of the plan assets at the end of the
year and the value of the assets at the beginning of the year or the
cost of assets acquired during the year. The plan had total income of
$412,652, including employer contributions of $43,603 and earnings
from investments of $297,049.

MINIMUM FUNDING STANDARDS

An actuary's statement shows that enough money was contributed
to the plan to keep it funded in accordance with the minimum funding
standards of ERISA.

YOUR RIGHTS TO ADDITIONAL INFORMATION

You have the right to receive a copy of the full annual report or
any part thereof, on request.

To obtain a copy of the full annual report, or any part thereof,
write or call the office of Catalina Enterprises, Inc., the plan
sponsor, at 5006 Liberty Heights Avenue, Baltimore, Maryland 21207.
The charge to cover copying costs will be $1.25 for the full annual
report or $.25 per page for any part thereof.




You also have the right to receive from the plan administrator,
on request and at no charge, a statement of the assets and liabilities
of the plan and accompanying notes, or a statement of income and
expenses of the plan and accompanying notes, or both. If you request
a copy of the full annual report from the plan administrator, these
two statements and accompanying notes will be included as part of the
report. The charge to cover copying costs given above does not
include a charge for the copying of these portions of the report
because these portions are furnished without charge.

You also have the legally protected right to examine the annual
report at the main office of the plan at 5006 Liberty Heights Avenue,
Baltimore, Maryland 21207 and at the U.S. Department of Labor in
Washington, D.C., or to obtain a copy from the U.S. Department of
Labor upon payment of copying costs. Requests to the Department of
Labor should be addressed to:

Public Disclosure Room
N4677
Pension and Welfare Benefit Programs
Department of Labor
200 Constitution Avenue, N.W.
Washington, D.C. 20216

L
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BN o No. 12)0-00%
. .. 5500-C Return/Report of Employee Benefit Plan ome
’ " Depertment of the Treasury (With fewer than 100 participants) ﬂ@B 4
Internal Revenue Service
Department of Labor This form Is required to be filed under sections 104 and 4065 of the Employse
Pension and Weitare Benefit Programs Retirement Income Security Act of 1974 and sections 6057(b) and 6058(a) of This Form is Opes
Pension Benafit Guaranty Corporation | the internal Revenue Code, referred to as the Code. to Public Inspection
For the calendar plan year 1984 or fiscal plan year beginning 1 ]7 , 1984, and ending 19/[3/ NTY.4

Type or print in ink all entries on the form, schedules, and attachments. If an item does not apply, enter “N/A." File the originals.”

This return/reportis: (i) L. the return/report filed for the plan’s first plan year; (ii) D an amended return/report; of
(ili) || the final return/report filed for the plan.

» Caution: A penalty of $25 a day for the late or incomplete filing of this return/report will be assessed unless reasonable cause is estabiished.
» Welfare benefit plans required to file this form do not complete items 7(b), 12, and 24 through 30.
Certain welfare benefit plans are not required to tile this form—see instructions.
» Keogh (HR 10) plans must check the box in item S(aXii).
» Check hered and do NOT complete items 6(cXiv), 8(b) and (d); 9(c), 12, 13, 17, 18, 20, 21, 22, 23, 27, and 30 if this return/report
is for a pension benefit plan that covers only an individuai who wholly owns a trade or business, whether incorporated or unincorporated.
» if you have been granted an extension of time to file this form, you must attach a copy of the approved extension to this form.
Vse 1 ﬁ) Name of plan sponsor (employer, if for a singie employer plan) 1 (b) Employer identification £umbev
ey dalina £ aterprises K 2108204945
Other- | Address (number and street) I 1 (c) Telephone number of sponsor
Yo | SOQL Liberidy Heiahts Auenue- 300 Hrole- 33T
print City o town, State and ZIP code’ N4 . 1 (d) If plan year changed smct:st
! - return/report, check here
ww | <R nore. Maryland 2207 / 0
2 (») Name of plan administrator (if same as plan sponsﬁnter “Same'’) 1 (e) Business code number
r
\ Sarne.
Address (number and street) * 2 (b) Administrator's employer identificabonno.
i
City or town, State and ZIP code 2 (c) Telephone number of administrator
( )
3 s the name, address and identification number of plan sponsor and/or plan administrator the same as they appeared on the last return/report tiled for this
plan? lj Yes D No. If ““No," enter the inforrpation from the last return/report in (a) and/or (b).
(a) Sponsor » .. n 1 i SO (1
(b) Administrator B ... ... __.......... LT e (3]
(c) If (a) indicates a change in the sponsor’s name and EIN, is this a change in sponsorship only? (See specitic instructions for definition ot sponsorship.)
Yes No
4 Check box to indicate the type of pian entity (check only one box): (c) : Multiemployer plan
(a) Single-employer plan (¢ [ | Multiple-employer-coliectively-bargained plan
(b) | Plan of controlied group of corporations or common control employers (o) Multiple-employer pian (other)
50 Namegigan > Cotalifa. ENTCPrises.,Toake ... | 5 o Etectvegaeotpan
R ASLOO PO 12 28] 7]
()] D Check if name of plan changed since the last return/report. S (c) Enter three-digit gt /
(i) D Check this box if this is a Keogh (HR10) plan. plan number > 0 D i
6 Check at least one item in (a) or (b) and applicable items in (c): (a) Welfare benefit plan (Plan numbers 501 through 999):
() D Health insurance (i) Life insurance (iii) Supplemental unemployment

(v) [ Other(specify) B oo e e e aanee
(5) Pension benefit plan (Plan numbers 001 through 500): (i) Defined benefit plan—(indicate type of defined benefit plan below):

(&) [ Fixedbenefit (8) [ Unit benefit © [ Fiatbenetit (@) ] Other (specity) »

...................

..................................................................................................................

(i) Detined contribution plan—(Indicate type of defined contribution plan below):

(A) D Profit-sharing (B) D Stock bonus ©) D Target benefit (D) D Other money purchase
(E) DT (SPCIY) P e e e e e e a———n
(iii) D Defined benetit plan with benefits based partly on balance of separate account of participant (Code section 414(k))
@v) D Annuity arrangement of a certain exempt organization (Code section 403(bX1))
) Custodial account for regulated investment company stock (Code section 403(bX7))
(vi) Pension plan utilizing individual retirement accounts or annuities (described in Code section 408) as the sole funding vehicie for

providing benefits
vii) (] Other (specity) >

Under penalties of perjury and other penaities set forth in the instructions, | declare that | have examined this return/report, including accompanying schedules and
statements, and to the best of my knowledge and belief it is true, correct, and complete.

Dete » f ... Signature of employer/plansponsor B /e aeaana-
Oote > Signature of plan admimistrator P

For Paperwork Reduction Act Notice, see page 1 of the Instructions. Form 5500-C (1984)
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. 6 (c) Other plan features. )] D Thrift-savings (i) D Participant-directed account plen

@ii) D Pension plan maintained outside the United States (see instructions) (iv) D Master trust (Seeinstructions) ™ ........

(d) Singile employer plans enter the tax year end of the employer in which this plan year ends » Month_ / ‘l 0313 Year.. 85’ s
(o) Is this a pension plan of an affiliated service group?
(f) Does this plan contain a cash or deferred arrangement descnbed in Code sectlon 401(k)"

7 (a) Total participants (i) Beginningof planyear » __________ _[ 0 ______ (i) Endofplanyear » ______. 9 _____________
(b) (i)  Was any pension benefit plan participant(s) separated from service with a deferred vested benefit for which a Schedule SSA
(Form 5500) is required to be attached? . . e e e e e e e e e
(i) 1f"'Yes,"” enter the number of separated partlcupants requared to be reported T ,\// A
8 Plan amendment information (welfare plans do NOT complete (bXii)):
(a) Were any plan amendments to this plan adopted since the end of the plan year covered by the last return/report Form 5500,
5500-C or 5500-K which was filed for this plan (or during this plan year if this is the initial return/report)? . .
(b) i ““Yes,” (i) And if any amendments have resulted in a change in the information contained in a summary plan description or
previously furnished summary description of modifications:
(M) Have summary descriptions of the changes been sent to participants? .« e s s e e e
(B) Have summary descriptions of the changes been filed with DOL? . e e e e e
(i) Does any such amendment result in the reduction of the accrued benefit of any pamClpant under the plen? . .
(c) Enter the date the most recent amendmentwasadopted . ., . . . . P Month _______.. Day . 1_\![P Year ____....
(d) (i) Has a summary plan description been filed with DOL for this plan? . .o
(ii) M (i)is "‘Yes,” what was the employer identification number nd the plan number used lo ldentlfy n?
Employer identification number P i qa? - J ‘f Plan number b [®) Q [
9 Plan termination information: =
(a) Was this plan terminated during this plan year or any prior plan year? if “Yes," enteryear »__ .. . ...
(b) ¥ ""Yes,' were all trust assets either distributed to participants or beneficiaries, transferred to another plan or broughl under the j
controlof PBGC? , ., , . “}/ﬁ
(c) f(a)is “‘Yes,' and the plan is covered by PBGC is the plan contmumg to hle a PBGC Form 1 and pay premnurns untnl the end ol lhe
plan year in which assets are distributed or brought under the control of PBGC? . . . . N ,Q-
10 (a) Was this plan merged or consolidated into another plan, or were assets or liabilities transferred to another plan since the end of the
plan year covered by the last return/report Form 5500, 5500-C or 5500-K which was filed for this plan (or during this plan year if >(
this is the initial return/report)? . e e e e e e e e e e e s e e e .
i *'Yes,” identify the other plan(s): (c) Employer identification number(s) (d) Plan (s)
(®) Nameofplan(s) p__ ... _.......... NJJ?: .................................. NIA NI
() HasForm5310beenfiled? . . . . . . . . . . . . . .. ... T gl [ves L1 Ne
11 indicate funding arrangement:
@ D 1rust @) ] Fulyinsured  e) [ Combination (@) [ Other (specify) B e nnan

(o) “If (b) or (¢) is checked, enter the number of Scheduies A (Form 5500) which are attached .

12 (a) Isthe plan covered under the Pension Benefit Guaranty Corporation termination insurance pvogram7 D Yes g No D Not determined

(b) M (a)is “'Yes,” or “’Not determined,” enter the employer lder;tmcatlon number and the plan number used to identify it.
Employer identification number » an Plan number » rIA

13

Complete both (a) and (b):

(@) Is the plan insured by a fidelity bond? .. e e .
(i) 1§ ""Yes,” enter name of surety company & ___..__._ .T_'Q- - -:5.@. -- f.lgiﬁg_d ﬁ-5 e:]).
(/1) AmouNt Of DONG COVETABE B> e e et aeaeaananan-

(b) Was any loss discovered since the last retum/repon Form 5500, 5500-C or 5500-K was filed for this plan (or dunng this plan year
if this is the initial return/report) ? .

14

(a) !f this is a defined benefit plan, is it subject to the minimum lundmg standards for this plan year’ . e e e
If “Yes,” attach Schedule B (Form 5500). h

(b) f this is a defined contribution plan, i.e., money purchase or target benefit, is it subject to the minimum funding standards (if a
waiver was granted, see instructions)? . . . . .

i Yes." complete (i), {ii) and (iii) below: ) B // /
(i) Amount of employer contribution required for the planyear. . . . . . . . . . 5 ’7 903 /
(if) Amount of contribution paid by the employer for the plan year | / /

o

Enter date of last payment by employer » Month _____ ? .. Day__J _}_ _Year __ 9_5 A 7
(ifi) M (i) is greater than (ii) subtract (ii) from (i) and enter the funding deficiency here. Otherwise
enter zero. (It you have a funding deficiency, file Form5330.) . . . . . . . . . . $ - A
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Plan assets and liabilities at the beginning and end of the current plan year (list all assets and liabilities at current valus). A fully insured

wetfare plan or a pension plan with no trust and which is funded entirely by aliocated insurance contracts which fully guerantse the smouat

of benefit payments shoukd check the box and not compiete the rest of this item .

: Include all plan assets and liabilities of a tmst or separately maintained fund.
insurance values except for the value of
Round off amounts to nearest dollar. if you have no assets to report enter **

hat portion of an allocated insuran

‘on line 15(

if more than one trust/fund, re # combined basss.
ce contract whrch fully/;uonntmho amount of bcneﬁt paymantx

WJ

Assets 2. Beginning of yesr b. Endolyr
(®) Cash—(i)interestbearing. . . . . . . . . . . . v v v o ¢ o .
(i) Non-interestbearing . . . . . . . . . . v e e e e e e e e 113249.241/ ;(M
Giii) Total cash 224 29l 123806 .48

(b)
()

(iii) Corporate (debt and equityinstruments) . . . . . . . . . . . . . 000,281 8000 .28
(v) Valueofinterestinmastertrust . . . . . . . . . . . . . ...
(v) Real estate and mortgages .
(v) Other . e e e 8120.75 5110247 *
(vii) Total mvestments . e e e e e e
(d) Building and other depreciable propedy uud Sn phn opent»on . gl Q-' ppo 1 B 9’:1' 000 _
(e) Unallocated insurance contracts . .
() Other assets . .o LY Zﬂ, k"}
{(g) Total assets (add (a)iii); (b) (CXV") (d) (G) and (f)) .....
Liabliities and Net Assets 4
(h) Payables . .
() Acquisition indebtedness . 1407843 15 7,725.0!
(j) Other liabilities 07 340,77 BLrJS'IJf'I
(%) Total liabilities (add (M) through a)) 23.90.191.597 44L.08
(1) Net assets (subtract (k) from (g)). L Dyb 018 1 282199.4

Receivables.

Investments—

()  Government securities .
(i) Pooled funds/mutual funds.

et

16 Planincome, expenses and changes in et assets during the plan year. include all income and expenses of a trust(s) or separately maintained hnds).

. -

el iwn

including any payments made for allocated insurance contracts. Round off amounts to nearest dollar.

(3) Contributions received or receivable in cash from: | Amount b. Towl
(i) Employer(s) (including contributions on behalf of setf-employed individuals) .
o) Nonashcontnbutm .....
(¢) Earnings from investments (mterest dmdends rents, royllties).
(d) Net realized gain (loss) on sale or exchangeofassets . . . . .
() Otherincome (specify)® ... ..............
(f) Totatincome (add (a) through(e)) . . . . . . e e e J
(g) Distribution of benefits and payments to provide benems
(i) Directly to participants or their beneficiaries. . . . . . . 2 5
@ii) Toinsurance carrier or similar organization for provision oi benems (mcludmg prepald medlcal
(iii) To other organizations or individuals providing welfarebenefits. . . . . . . . . | . A

(h) Interest expense . . e e e e e e e
() Administrative expenses (salanes fees commissions, insurance premiums).
() Other expenses (SPeCity) B e eeeeeeen—eaaee——nne e eennaaaeannnas
(k) Total expenses (add (g) through (j)) .
(1) Net income (subtract (k) from (f))
(m) Changes in net assets: (i) Unrealized appreciation (deprecnatvon) of assets
(i) Netinvestment gain (or loss) from all master trust investment accounts .
(i) Otherchanges (SPECIfY) B ... .. .....cceoevmiierecreociereccareecaeeeotannnnnaeseneneeennnas
(n) Net increase (decrease) in net assets for the year (add (1) and (m)) .

(0) Net assets at beginning of year (line 15(k), column a)
(p) Net assets at end of year (add (n) and (0)) (equals line 15(k), column b)
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17 As of the end of the plan year:
’ (a) What percentage of plan assets are loaned to a party-in-interest? .

(b) What percentage of plan assets are invested in securities issued by a party-in- mterest’

(c) What percentage of plan assets are invested in real estate which is leased by a party-in- rnterest7

18 Since the end of the plan year covered by the last return/report Form 5500, 5500-C or 5500-K which was filed for this plan (or during
this pian year if this is the initial return/report):

(a) Has there been a termination in the appointment of any trustee, accountant, insurance carrier, enrolled actuary, administrator,

investment manager or custodian?
if ““Yes,” explain and include the name, posrtron address and telephone number of the person whose appomtment has been

terminated B, N/& __________________________________

(b) Has the plan used the services of a contract administrator?

If “Yes,” enter the contract administrator's name and employer identification number (see mstructlons)b

................

The. Stuard=. HocK. . Comn 0L ... S =Y TYY T

(c) Indicate the amount of the plan's administrative expen

(i) Precedingyear » $ _____ ... QoL . (i) Secondprecedingyear » $___¢D
(d) Have any insurance policies or annuities been replaced? e e e e e e ey e e e e e
(¢) Was the plan funded with: (i) [ ] Individual policies or annuities (i) [ ] Group policies or annuities (i) [ ] Both

19 Since the end of the plan year covered by the last return/report Form 5500, 5500-C or 5500-K which was filed for this plan (or during
this plan year if this is the initial return/report):
(a) Other than transactions described in the exceptions outlined in the instructions, were there any transactions, directly or
indirectly, between the plan and a party-in-interest?
If “'Yes,” see specific instructions.

(b) Hasthe plan granted an extension on any loan for which, before the granting of an extension, it has not received all the principal
and interest payments due under the terms of the loan? .

(c) Has the plan granted an extension of time or renewal for the payment of any oblrgatron owed to it which amounts to more than
10% of the plan assets? ..

20 As of the end of any plan year since the end of the plan year covered by the last return/report, Form 5500, 5500-C or 5500-K which
was filed for this plan (or as of the end of this plan year if this is the initial return/report):
(s) Did the plan have investments of the type reportable under item 15(c)vii) or (ix) which in the aggregate in either category
exceeded 15% of plan assets?

(b) Did the plan have loans outstanding or investments in a single enterpnse (other than the United States Govemment) which
exceeded 15% of plan assets?. Ce e e e s

21 During the plan year covered by this return:

(8) Did the plan acquire any qualifying employer security or qualifying employer real property, when immediately after such
acquisition the aggregate fair market value of employer securities and employer real property held by the plan exceeded 10% of
the fair market value of the plan assets?

(b) Did the plan acquire any qualifying employer security or qualitying employer real property, when immediately after such acquisi-
tion the aggregate fair market value of employer securities and employer real property held by the plan exceeded 10% of the
fair market value of the plan assets? -

(¢) Has any plan fiduciary had either a financial interest worth more than Sl 000 in any party provrdmg services to the plan or
received anything of value from any party providing services to the plan?

(d) Has any employer owed the plan contributions which were more than three months past due under the terms of the plan? .

() Were any loans by the pian or fixed income obligations due the plan in default as of the close of the plan year, or classified as
uncoliectable? |

(f) Wereany leasesto whrch the plan was 3 party m default or classrlred as uncollectable"

:

/2
X
X
x
X

22 Whois the plan's designated agent for legal process? B [)’\r g ¢ hand L? BO }L T

23 Give the name and _address zizzch frducrary (pncludmg trustees) to the plan »
. N

cemp- --4.['.,-

/&
......... ut).@..._éfz"; L1 SED. el L o e
A<0Du La&rly He aird< n’sl/mp BalE oot 253 et

24 s this plan an adoption of any dt the plans-below? (If 'Yes," check appropriate box and enter IRS serial number):

(a) DMaster/prototype, (b) D Field prototype, (c) D Pattern, (d) D Model plan, or (e) D Bond purchase plan?

Enter the four or eight-digit IRS serial number (see instructions) . . . . . . . P A//[l

25 (a) s this plan integrated with social security? . R .
(b) Isitintended that this plan quality under Code section 40l(a) or 4057 .
{c) I (b)is 'Yes,” have you received a determination letter from the IRS for this plan?

(d) Does the employer/sponsor hsted initem 1(a) of this form maintain other quahhed pension benefnt plans7
1 *Yes,” list the number of plans including this plan & %
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2.6 I=formation about employees of employer at end of the plan year. (a) Does the plan satisfy the percentage tests of Code section Yos | No
410(bX1XA)? If "No,"” complete only (b) below and see Specific Instructions . .. . X
(b) Total number of employees o . e e e e 10
(¢) Number of employees excluded under the plan because of (1) Mmumum age or years of service | 3

(i) Employees on whose behalf retirement benefits were the subject of collective bargaining . 0
@iii)  Nonresident aliens who receive no earned income from United States sources . 9
(iv) Total excluded (add (i), (ii) and (iii)) . e .
(d) Total number of employees not excluded (subtract (cXiv) from (b)) c e . [
(o) Employees ineligible (SPeCify r€aSON) B> e,
________________________________________________________________________________________ 0
() Employees eligible to participate (subtract (e) from (d)) . 7
(g§) Employees ehigible but not participating
(h) Employees participating (subtract (g) from (f)) %

27 Vesting (check only one box to indicate the vesting provisions of the plan):

(a) Full and immediate vesting, or full vesting within 3 years . . N |
(b) No vesting in years 1 through 9, and full vesting after the 10th year of service . .
{c) For each year of employment, beginning with the 4th year, vesting equal to 40% after 4 years 01 service, 5% addmoml (or \he
next 2 years, and 10% additional for each of the next 5 years o - —
(d) 100% vesting within 5 years after contributions are made (class year plan only) . N S
(e) Other vesting .
28 (a) Did the employer receive plan assets (including a return of contributions) since the last return/report Form 5500, 5500-C or Yos | No
5500-K which was filed for this plan (or during this pian year if this is the initial return/report)? e Xr
(b) If this is a defined benefit plan which provides for annual, automatic increases in the maximum dollar limitations under Code
section 415, does the plan provide that any such increase is effective no earlier than the calendar year for which IRS determines
that increase under Code section 415(d)? . 1,73 i
{c) Isthis a plan with Employee Stock Ownership (ESOP) (eatures’ . e e e e e e e e e e e e .. X
(1) t''Yes.' was a current appraisal of the value of the stock made immediately before any contribution of stock or purchase of
the stock by the trust for the plan year covered by this return/report? M A
(i) UM (i)is Yes, was the appraisal made by an unrelated third party? Py, /i
29 Have any individuals performed services as a leased employee for this employer or for any other employer who is aggregated with
this employer under section 414(b), (c), or (m)?
i “Yes,” see instructions for completing item 26.
30 (a) Isthis plan a top heavy plan within the meaning of Code section 416 for this plan year? .
(b) If(a)is “'Yes,” complete (i), (ii) and (iii) below: /

(i) Has the plan complied with the vesting requirements of Code section 416(b)? .

(i) Has the plan complied with the minimum benefit requirements of Code section 416(c)? .
(iii) Has the plan complied with the limitation on compensation of Code section 416(d)? .

H additional space is required for any item, attach additional sheets the same size as this form,
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; :&*::‘;‘;;%)” Annual Return of Fiduclary et T2
of Employee Benefit Trust 1@84
m":"m"sz::‘w P Flie 23 an attachment to Form 5500, 5500-C, or 5500-R.
For trust calendar year 1984 or fiscal year beginning Lj | /  .1984,and ending /2, 13/ )sﬁl/ :

1 (a) Name of trustee or custodian

7. K:Ff)and (5}10%;

(b) Address (number and street)

SO0y

Jrrﬂl\/ Herahts HAveoue.

Please type or print

(c) City or town, State ;r[ ZIP code

Balticore, Q/'o.r\//r_kn/

21207

2 Name of trust

Cotalina  Enterprises Tac.. Pension Flan

3 Name of plan o ditferent from name of t

 fame-

4 Have you furnished the participating employee benefit plan(s) with the trust financial information required to be

reported by the plan(s) on their Forms 5500, or 5500-C? .

qu DNo

5 Enter the pian sponsor's empioyer identification number as shown on the form to which

this schedule is attached .

Under penatties of penury. loecbmmnm.nmm-summ ondto\hebmdmylmhdnwwﬂnnhu‘ correct, mmpbh

s> 7

Signature of fiduciary P> /

Instructions
(Section references are to the Internal Revenue Code .)

A. Purpose of Form

You may use this schedule to satisfy the requirements
under section 6033(a) for an annual information return
from every section 401(a) orgamzatlon exempt from tax
under section 501(a).

The filing of this form will also start the running of the
statute of limitations under section 6501(a) for any trust
described in section 401(a) which is exempt from tax under
section 501(a).

B. Who May File

(1) Every trustee of a trust described in section 401(a)
which was created as part of an employee benefit plan.

(2) Every custodian of a custodial account described in
section 401(f).

C. How to File

File Schedule P (Form 5500) for the trust year ending
with or within any participating plan’s plan year as an
attachment to the Form 5500, 5500-C, or 5500-R tiled by
the plan for that plan year.

Schedule P (Form 5500) may be filed only as an
attachment to a Form 5500, 5500-C, or 5500-R. A
separately filed Schedule P (Form 5500) will not be
accepled.

if the trust or custodial account is used by more thanane
plan, file only one Schedule P (Form 5500). It must be filed
as an attachment to one of the participating plan’s
returns/reports. if a plan uses more than one trust or
custodial account for its funds, file one Schedule P (Form
5500) for each trust or custodial account.

D. Signature

The fiduciary (trustee or custodian) must sign this
schedule. |f there is more than one fiduciary, one of them,
authorized by the others, may sign.

E. Other Returns and
Forms that May be Required

(1) Form 990-T.—~For trusts described in section
401(a)‘ a tax is imposed on income derived from business
that is unrelated to the purpose for which the trust received
a tax exemption. Report such income and tax on Form
990-T, Exempt Organization Business Income Tax Return.
(See sections 511 through 514 and related regulations.)

(2) Forms W-2P and 1099-R.— If you made payments
or distributions to individua! beneficiaries of a plan, report
these payments on Forms W-2P or 1099-R. (See sections
6041 and 6047 and related regulations.)

(3) Forms 941 or 941E.—If you made payments of
distributions to individual beneficiaries of a plan, you are
required to withhold income tax from those payments,
unless the payee elects not 1o have the tax withheld. Report
this withholding on Form 941 or 941E. (See Forms 941 or
94 1E and Circular E, Pubhcation 15.)

For the Paperwork Reduction Act Notice, see page 1 of the Form 5500 instructions.

Schedule P (Form 5500) 1984

%
Al




ORov. Octeber 1982)

Bupastmurt of the Tressery
" intermal Roveawe Service

J | to File Certain Employee Plan Returns

ni.mnshb

> For Paperwork Reduction Act Notice, see instructions on beck

. % In-DUPLI- | Name of taxpayer or pian sponsor (see lnstructions) Check appiicable bou and enter humber Bo0
:.Tt:.:’o Catalina Enterprises, Inc et )
ing the | Address (Number and street) Employer identiication number
reum. [0006 Liberty Heights Avenue » .22 .- 0820445 ... O
o | City o town. State, and T1P code [ Socist securty mumber
2end3) [Baltimore, MD 21207 >

3 1 request an extension of time until (see specific instruction 1) B 10/15/85 (chack sppropriate block(s)):
)0 To file Form 5500, Annual Return/Report of Employee Banefit Plan (with related schedules).

®) Q Yo file Form 5500-C, Return/Report of Empioyese Benefit Plan (with related schedules).

(¢) [] To file Form 5500~K, Return/Report of Employese Pension Benefit Plan (with relsted schedules).

(@) [ To file Form 5500-G, Annua! Return/Report of Employee Benefit Plan.

(o) [] To file Form 5500-R, Registration Statement of Employee Benefit Plan (with related schedules).

(M [J Yo file Form 3330, Return of Inkial Excise Taxes Related to Pension and Profit-sharing Plans for tax year beginahg
| USSR andending . ___. . :

() ! you checked (f) above, 318 you electing to be taxed under ERISA section 2003(c)(1)(B)?. . . . . . . [JYes QW

2 Compiete the following for the plan covered by this application (see general instruction 2): Plon Pion year onding
Plan neme numbar Menth Doy Yeous

CATALINA ENTERPRISES, INC. PENSION PLAN 001 12 31 84
3 (a) Hes an axtension of time to file the designsted return(s) been previously granted for thistaxysar?. . . . [ Yes 3] %o
(®) | “Yes,” show the date(s) to which the extensionwasgranted. . . . . . . p n/a

4 Attach a detailed statement of why you need the extension (see specific instruction 4). PLEASE SEE ATTACHED
§ if the extension is for Form 5330, enter the amount of tax estimated to be due on Form 5330. Pay this amount with
this spplication . . . . . . . . . . .« 4 v e e . . P
Caution: Interest on Iate payment of tax accrues at the rate established under section 6621 of the Internal Revenue Code from the
regulsr due date of the return until paid. (For the penalty for late payment of tax, see specific Instruction 5.)

Under penalties of perjury, | declare that 1o the best of my knowledge and belief the statements made on this form are true, correet,

and complete and that | am authorized to prepage this ication,
Signature > Wﬁ . g@%\ Dste » %5// & 3/

Nots: The pcr‘s;n who signs this form may be an enipigyer o7 plan administrator filing Form 5’500, 5 ., 5500-K, 5500-G, 5500
R or 5330; a disqualified person filing Form ; an attorney or certified public accountant qualified to practice before the
IRS; a person enrolied to practice before the IRS; or 8 person hoiding a power of attorney.

Notice to Applicant.—THE INTERNAL REVENUE SERVICE WILL INDICATE BELOW WHETHER THE
EXTENSION 1S GRANTED OR DENIED AND WILL RETURN THE ORIGINAL OF THE APPLICATION

@Zc application I8 approved to b /d - /5 "!f (You MUST attach a copy °“N‘ form
to each return you file for which an extension is granted.) ot D S
{3 The application IS NOT approved. (You MUST attach 8 copy of this form to each return you file vi‘!l gorbd is granted.)

Mowever, In view of your reasons stated in the application, s 10-day grace period is granted from the date shown below or due

date of the return, whichever is later. This 10-day grece period constitutes a vulid extension of time for of elections
otherwise required to be made on timely filed retums. JUL Tg @53

[ The application IS NOT spproved.
After considerstion of the reasons stated in your applicatiofy we have determined the extension is not w@®nted. (The 10-dsy

grace period Is not granted.) ?sc PHILA, PA
] The spplicstion cannot be considersd, since you filed It after the dus dete of the return. W
L] Other B A2
Lt i
}‘ d/ - Sl ;:/
9 g prCTIMTT
— (Oele) ‘(Director) S
L, 940

™
3-479-2
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RIC&ARD SHOFER : IN THE

‘: ~ Plaintiff s CIRCUIT COURT oy
v. : FOR o
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don’t have any problem with that but the tone that he has
somehow said something that’s different than what he

previously testified to I object to.

P

s

Q I believe my earlier question to you on this’
subject was prior to the completion of this return by
Grabush, did you speak with anyone including Mr. Shofer about
the tax treatment of these loans from the pension plan.

Did you understand that as being my earlier
question?

A Yes, i may have misinterpreted it because I would
not have raised the guestion initially. It would have been

raised, you know, from Mr. Shofer to me as it --

Q Okay.
A -- as, I should say, as a statement of fact.
Q All right. Tell me about your conversations with

Mr. Shofer concerning the tax treatment of the monies taken
by him in 1984 from his pension plan, tell me what you
recall,

MS. SCHUETT: We’re talking about
conversations and we’re not talking about all conversations

up to date, we’'re talking about 1985 conversations?

RIGGLEMAN, TURK & NELSON
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MS. TRUHE; No, any conversations Mr. Larash

had with Mr. shofer prior to the completion of this 1984
return. | : ' s
MS. SCHUETT: Okay. Prior to the return.™
A All I remember is a discussion of that document

from Hack and I would, I would be guessing as to what was

actually said in any conversation.

Q Did Mr. Shofer --

A I don’t remember,

Q -~ show you a copy of that document?

A To my knowledge, he did, yes.

Q Did you keep a copy of that document?

A I was looking through my files in the last two

days to refresh for this and I didn’t run across a copy of
that document.
Q Do you recall whether you asked him for a copy of
that document?
A I can only say that I probably did.
Q Do you recall --
MS. SCHUETT: Just to clarify the record, "in

the file that we talked about prior to the beginning of this

RIGGLEMAN, TURK & NELSON
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deposition, there is a copy of that letter.
MS. TRUHE: All right. Thank you.
= Q Do you recall whether you read this document?-
A I'm sure I read it. &
Q wWhat was your understanding of the meaning of tha;
document or the opinion expressed therein?
A Well, as I said, I reviewed the file in the last

two days, I didn’t run across that document so I haven’t read
it recently. So I don’t have any recollection anymore as to
any specifics in it other than a general impression that it
allowed loans from the pension plan to Richard Shofer.
MR. BOWDEN: I didn’t hear the last part of
your sentence, I'm sorry.
MS. SCHUETT: Other than it allowed loans from
the pension plan to Richard Shofer.
Q (By Ms. Truhe) Did the letter talk about tax
treatment of these loans?
MS. SCHUETT: Objection.
A I don’t recall.
Q What was your understanding as to Mr. Hack'’s .

opinion regarding the taxability or tax treatment of these

RIGGLEMAN, TURK & NELSON
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loans?

.. A It was my understanding that the loans would be
congidered as a legitimate loan and there was nothing more to
be concerned about from a tax point of view. : o

Q So let me see if I understand what your
understanding was in, I believe 1985 as to the tax treatment
of these loans.

It was your impression from your conversation with
Mr. Shofer and your reading of this letter from Mr. Hack that
it was Mr. Hack’s opinion that Mr. Shofer could borrow
without limitation from his pension plan and that there would
be no tax consegquences to him; is that correct?

A Yes.

Q And again you did not research this issue any
further, is that correct?

A Not until we decided we had to amend returns or
not until 1986, a year down the road or so.

Q Why did you decide, again I’'m talking about prior
to the completion of the 1984 return, why did you decide not
to do any research and rely on Mr. Hack’s opinion?

. A Well, it concerned an area of pension plans which

RIGGLEMAN, TURK & NELSON
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Q All right. Why don’t you continue with this
sequence of events, I believe that’s where you left off, you

were advising where you had sent Mr. Shofer a communication

advising him to amend his 1984 return. } S
A Right.
Q By the way let me ask you one other question in

connection with that. Who was it who decided either at
Grabush or anywhere else that Mr. Shofer should amend his
1984 return? .
MS. SCHBUETT: Objection to the form of the
question. Could I hear the question again, please.
(Record read.)
MS. SCHUETT: So the guestion is who decided
to do the amendment?
Q No, who decided that Mr. Shofer should be advised
to amend his 1984 return?
MS. SCHUETT: Okay.
A It was a combination of Alan Marvel and myself.
Q So, you and Mr. Marvel decided that you should

advise Mr. Shofer to amend his 1984 return in this regard; is

that correct?

RIGGLEMAN, TURK & NELSON
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A Yes.

. Q All right. Did anyone else assist you or
otherwise participate in that particular decision-making?

A It was discussed at various times in conjunction
with how much income would have to be reported on those prior
years because that also presumed in order to report it you
would have to amend the return, so we would have discussed it
prior to this letter with Shofer, with Nick Gianpetro,
perhaps with Stu Hack, I'm not sure on that.

Q All right. Did you, and for now I’'ll just confine
my question to you personally, did you ever advise Mr. Shofer
that he was under no legal duty to amend his 1984 return?

MS. SCHUETT: Objection. Are you telling this
witness that Mr. Shofer was under no legal duty; you're
telling him that that’s the truth?

MS. TRUHE: No, I'm not necessarily saying
that one way or another. 1I'm just asking him whether he ever
told Mr. Shofer anything to the effect that -- I guess you
have to assume for the purpose of my gquestion that there was
no legal duty to amend a tax return, but did you ever tell

Mr. Shofer anything along the lines of, while you should -

RIGGLEMAN, TURK & NELSON
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amend your tax return you are under no legal duty to do so,
did you ever tell him anything like that?
w A I can’t honestly say I did; I don’t remember. *

Q All right. To your knowledge did Mr. Marvel ever
tell him anything like that?

A I don’t know.

Q Did you ever have any other written communication
with Mr. Shofer on this subject aside from, or actually it’'s

Shofer Deposition Exhibit No. 4?2

A Concerning amending‘the return?

Q Yes,

A I don’t remember any.

Q All right.

A And when I reviewed my files the last two days I

didn’t spot any.

Q By the way with regard to the 1985, the original
1985 tax return for Mr. Shofer individually that was signed
off by you on February 12th, 1987, why was the preparation of
that return so late?

A Let me see. I don’t remember when I had the ..

initial interview with him for 1985. Do we have a copy of

RIGGLEMAN, TURK & NELSON




" tions. Proposed regulations under =
- section 6694(b) provide a tax return

posmon contrary to rulesand regula-
tions will not be penalized if it is ot *,

frivolous, as long as the posmon 1s.~:
- ~avoid “disreputable conduct,” which"

disclosed.”
Other practice standards found in
the penalty provisions of the tax code
include
m Knowingly aiding or abetting in
preparation of any document for any
tax matter leading to an understate-
ment of tax liability (IRC section
6701).
w Promoting abusive tax shelters
(IRC section 6700).
m Disclosing taxpayer information
(IRC sections 6713 and 7216).
m Aiding or assisting in prepara-
tion of a false return (IRC section
7206).

CIRCULAR 230

CPAs, attorneys and enrolled
agents, who are permitted to prac-
tice before the IRS, are governed by
circular 230, which is included in
Treasury Department regulations
sections 10.01-.98. According to sec-
tion 10.2(a), “ ‘Practice before the
(IRSY comprehends all matters con-
nected with presentations to the
[IRS]...relating to a client’s

rights, pnvﬂeges or liabilities under

[Internal Revenue] laws or regula-
tions....” This includes representa-
tion of clients at IRS conferences
and preparing and filing documents
with the service. ,
Circular 230 establishes four broad
standards all ta.x practxtloners must
follow. o
® A tax practitioner is required to-
“submit records or information in--
any matter before the IRS, upon
proper and lawful request...” (sec-
tion 10.20). )
s If a CPA is aware of any client

omission, noncompliance or error in -

‘any document that has been filed
with the IRS, the accountant “shall

- advise the chent promptly of the

fact of such noncomphance error._

or omission” (section 10.21), .

L Practitioners are requiréd to ex-
Lercise due diligence (which itself is -

“not defined) in assisting or preparing .
.ataxreturn, in determining whether . |
ar verbal and written commumcatlons

. txonal dlsregard of rules or regula— to the IRS are correct and m deter-

rmmng ‘whether written or oral ad- v
. vice ngen to a client is correct re- :
gardmg any matter administered -
~_ by thé IRS” (section 10,2()3 Wi .
» Practitioners are expected to.

includes such activities as giving
false or misleading information to the

"IRS, using false or misleading infor-

mation to attract clients and using
abusive language with IRS agents

(section 10.51). - _
-~ A definition of due dlhgence may

be included in future changes to cir-
cular 230. According to IRS person-
nel, this definition is likely to track
closely with the regulations inter-
preting the tax preparer penalty reg-
ulations.

Atax practltloner who violates the

. provisions of circular 230 may be sus-

pended or disbarred from IRS prac-
tice. In addition, under section 10.74,

" the IRS director of practice may fur-

nish information about practitioners
disciplined by the IRS to proper
state authorities. Currently, this in-
formationis given to authoritiesin 13
states and the District of Columbia.

AICPA CODE OF CONDUCT

The professional conduct of all
AICPA members is governed by the
AICPA Code of Professional Con-

duct. Variations of the ethics code **
- adopted by state CPA societies and

boards of accountancy govern CPAs
who are members of those societies
or regulated by those boards. Under
the ethics code, CPAs are bound by
broad ethical strictures such as the -

- —--=- responsibility to—--— == = ——~ =
- Answers to Questions on Returns).

® Be independent (Rule 101957

~%'m Exercise mtegnty and objectw-" <

1ty (Rule 102).
 m Performina professxonally com-’

" petent manner, exercise due profes-

sional care, adequately plan and su-
pervise work and base decisions on
sufficient relevant data (Rule 201).

= Maintain client confidentlahty

(Rule30D. - R
® Avoid acts that discredit the pro-
~ fession (Rule 501).

In addition, Rules 202 and 203 re-
__quire CPAs to abide by “technical '
standards ” However, not all techni-
“cal standards are enforceable under.
these rules The SRTPs'; are exam-

ples of unenforceable te

dards. For purposes of this article,
* standards under the aegis of Rules
=202 and 203 are called enforceable
_technical standards.

Currently, the only enforceable
technical standards are accounting
and auditing standards issued by the
Securities and Exchange Commis-
sion, the AICPA and the Financial

« Accounting Standards Board. CPAs

are not currently bound by any spe-
cific enforceable technical standards
of tax practlce

SRTPs

Originally issued between 1964 and
1977, the SRTPs were subsequently
revised in 1988 and 1991. Their main
goal is to educate the public and prac-
titioners as to what might be termed
minimal tax practice standards. Al-
though the SRTPs are not enforce-
able technical standards, they do
represent a consensus of the AICPA
tax division about what constitutes
good, ethical tax practice.

"The introduction to the SRTPs
says they “are not intended to estab-
lish a code of conduct in tax practice
that is separate and apart from the
general ethical precepts of the Insti-
tute’s Code of Professional Conduct.”
The topics covered by the SRTPs in-
clude the following:

'® The standard a CPA tax practi-
tioner must follow when recom-
mending a tax return position to a cli-
ent, the “realistic possibility
standard” (SRTP no. 1, Tax Return
Positions).

# Procedures for answering ques-
tions on tax returns (SRTP no. 2,

m Procedural aspects of tax return
~ preparation (SRTP no. 3, Certain
" Procedural Aspects of Preparzng
Returns).

m Using estimates (SRTP no. 4,
Use of E'stimates).

m What to do when departing from
a tax return position as concluded in
an administrative proceeding or
court decision (SRTP no. 5, Depar-
ture From a Position Previously
. Concluded in an Administrative
Proceedmg or Court Decision).

“® Recommended procedures
“'when anerror is discovered in a prior
year’s tax return or during an admin-.
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December 22, 1983
PERSONAL AND CONFIDENTIAL

Ms. Pam Somers

Catalina Enterprises

5006 Liberty Heights Avenue
Baltimore, MD 21207

RE: Fee Agreement for
Catalina Enterprises, Inc. Pension Plan

Dear Pam:

There are two types of work we do for you on an annual
basis. The first type is "regular annual administration." The
second is "special work." Special work includes procedures which
we are unable to predict or quantify in advance, and will be
billed on an actual time basis unless we quote you a special
additional fixed fee. A list of regular annual administration
work and special work for your plan is enclosed. \

Although there may be additional changes as a result of
regulations issued in regard to TEFRA this year, we can quote you
a fee for the regular annual administration. For the plan year
12/31/83, the fee for regular annual administration of the
plan will be $900.00, plus any out-of-pocket expenses
(out-of-pocket expenses include photocopies, delivery service ‘
charges, postage, and the like). One-~half of the quoted fee is \
due with the renewal data for your plan. One-fourth will be
billed when we notify you of the plan deposit and the remaining
one-fourth will be billed when we deliver your annual statement.
Out-of-pocket expenses and any charges for special work will be
billed monthly as they are incurred.

Please sign and return the enclosed copy of this letter as
your authorization for us to proceed with the work.

Sincerely,

AlMY Vandendriessche
. Account Executive

AV:rcd
Enclosures

e

uthoriigg by:

ignature - Date

DEFENDANT’S
! EXHIBIT

¢: Accounting

1




LOIL S 1UAIN AN CUIVIFAINTY

REGULAR ANNUAL ADMINISTRATION
MONEY PURCHASE, TARGET BENEFIT, PROFIT SHBARING
AND PMPLOYEE STOCY. OWNERSHIP PLANS
1. Employee census and asset data request
2. Review asset reports prepared by your accountant or bank
3. Eligibility and vesting
k, Deposit calculation
5. Renewal computer run
6. Progress reports
7. Contribution Statement
8. 5500 forms
9. Summary Annual Report

10. Annual Statement




TOIL O UuMiNd i \ S AN ATV I

SPECIAL WORK ITEMS

1. Processing employee terminations

2. Balancing plan assets

3. Investment evaluation

4. Amendments to your plan

5. Technical questions requiring research and/or advice
6. Actuarial studies to attain changed goals

7. Plan loan advice or servicing

8. Deposit estimates

9. Calculating salary and deposit amounts based on total profit
figure

10. Discussions with client, CPA, attorney or bank re:

a. estimating plan deposit

b. changing plan deposit

c. estate planning

d. year-end tax planning

e. TEFRA

f. other technical questions not related to regular annual
administration

11. FASB 35 and 36 numbers for f{inancial statements.
12. IRS audits -

13. Response to IRS questions regarding 5500s

14, Special beneficiary designations




Invoice

’

PROJECT # COMRBS

Ma, Fam Sommers INVOICE $ 000718
Catalina Enterrrisges o8/12/03
5006 Liberty Heidghts Avenue
Baltimores MDD 21207

Catalins Fnterrrises

Frofit Sharindg Srecial Wk

GOVERNMENT FORMS
TOTAL $260,00
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TERMS: THE STUART HACK COMPANY

NET 10 DAYS Consultants & Actuaries _

4623 Falls Road
Baltimore, Maryland 21209
(301) 366-8700
Washington, D.C. 621-4064
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¢« PHONE 466-3333

5000 LIBERTY HEIGHTS AVENUE

- BALTIMORE, MD. 21207
redruary 23, 1932

Mr. Barry 3lumoery
Maryland National 3Jank
Rutherfard Plaza

7133 Rutherfod Roz2d
B3ltimors, Maryland 21207

D=ar 3arry:

The purpos2 of this letter is to set forth the picture as we 322 it to
exist at this tim=2 and to comz2 forth with a proposal that, if
acceptadls, may serv2 to rasslv2 thae oraszat unstadle situation.

Maryland National has m3adz proposals and suggastions r2zarding
operations 3t Crown Motors for ths yzar 1332, <Catalina has dons
~ork3ha=ts and projactions in order to datarminz ths probaslz gutsome
of w~worxing =2lonz thz2 linas suzy2stad by Maryland Mational. Catalina
baliavas that it would nat D2 possinlz ta opz2rat2 our company
prafitably (or ozrhaps at all) falloving thosz guidslines. Catalina
is =2nclosing copizs of thz worksha22ts alang with this lattsr for
revizw in ordzr to illustrate our bz2li=f that w~2 must find anather
solution,

Initially, Catalina went to Maryland National with a proposal that, if
accepted, would have provided Catalina with the nscassacy warking
capital. Howaver, our plan was not acceptadla ta Maryland National

and durinz ths timz pariod that ensued, the situation has detericratad
aven further,

Simply put, the problan is that Crown Motors nzeds a supply of working
capital in excess of what is presently availabls. Howaver, Crown
Motors doas undarstand that looking at it from the viewpoint of

‘ Maryland National, the bank just wants to lower its exposure by
reducing the debt lsvel and at thz2 sanz times cr=at= more favorable
ratios. Crown undecstands this.

Since the inception of Catz2lina Zaterprises, Inc. Penszian Trust, and
until this paint, the two 2niities (the 2ension Trust and Crown
Mators) hava had no transactions betwzen thams=lves other than the
annual contribution madz2 to tha Trust. It has long bz22n the
. assumption of the Trust that therz should be no monszy traveling back
. and forth b=twaan thes= r2latzd parti=s. Howevar, it cam2 to th2
attention of Crown Maotors last ysar that tha govarnmant had m
certain tsmporary =xcaptions to tnais party-in-intarezst rule. flore

DEFENDANT’S
! EXHIBIT

3
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specifically, thz2 govaromant has dezided that for a trial pzriod, ad
undar certain very stringznt "arms-lanzth” rulas, 3 Pansian Trust
would b2 allow=d to finance the raczivablas of a parent company's
customers. Howsvar, even daspite this ruling, Crown Motors chosz noat
to do such a thing b2cause we did nat want o creats any "gray” araas.
Aside from that reason, anather reason was that thz Pension Trust was
desiring to reat a vacant buildingz, and wvanted to conserve any cash
available for brokzsr camnissions or improvzneats to th2 building that
might be nacessary to tailor a d=al for any prospectiva tznant.

Catalina still has ressrvations about party-in-intarast transactions.
However, it now appears that if thz Pension Trust do=s not do
samsthing to support Crown Mators, Crown Motors may becomz2 a vary poar
parent ta thes ansion Trust. Aftar all, the purposa of tha Pension
Trust is to provide s=2curity for the 3amploy=es of Trown Motors. Sut,
the mast insecurz thing that zan happen to the =mployz2s of Crown
“otors is to hava Croun d2tarioratz from lack of adsquatz working
capital.

The principal 3ss=2ts of tha Pansion Trust arz two buildings. Thasz
buildings togsthzr are prodsdbly worth closz2 to $307,097 less a current
first mortgags oF 3pproximataly $125,903. With this in mind, thz
following proposal might 52 of valu2 in ra2solving tha prasant
situation.

Catalina Enterprises, Inc. ®2nsion Trust acquirss a second mortzage
for $300,030. This mortgagze would be for a relatively short tarm,
say, four or five years, with a fluctuating interest ratz tied to thz
primz. Instead of amaortizing on a monthly basis, ths mortgagzs would
ba payable via a balloon payment at the end of that four or five year
period. Howaver, initially, oaly $1350,993 would be advanczad to the
Pension Trust on the s2cond mortgag2. The rest would be available in
incremants as needzd. The Pansion Trust would then use this initial
$150,790 3long with cash that it already has, to finance the azcounts
receivablzs of th2 parant company -- Crown Motars.

The amount of cash then available to thz2 Pension Trust would b2 enough
to financz more than $250,003 of Crown Motars' receivables, using a
formula of a 59% advance af gross balance., When the Pension Trust
reachas the point where it has acquired $203,033 in raczivablas, the
Pension Trust would then us=2 thasz2 raceivabless as collateral for 3
loan of anoth=r $1903,909. Th2 s=z2cand $100,009, along with
amortization of the orizinal group of paper would provide 2nough
availability to the Pansion Trust to buy another $200,700 or morz in
paper. Using this system, the initial 3150,209 advance on tha sacord
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mortgaz2 will have bz22n enouzh to start tha process wherahy tha
P2nsion Trust azquirss the paper to usz2 as collatz2ral to borrow on a
53% basis. It may b2 tnat the “ension Trust navar has to call on much
more of that s2cond mortgagz2 monz2y availablz2 to it. Howzver, the
funds will be tnere as a rzssrva available especially for the slow
part of Crown's cyclz -- Novemdzar through February. Ouring thasz
periods of time, 1t is conczivadle that part of the extra availability
on the sacond martgage will suffice to k2gp th2 acscount in margin at
all times.

For perhaps thz halanze of the first year of tha inception of this
plan, tn2 Pension Trust will do all of the financing for Crown Mators.
The Pansion Trust 1s a s2parate entity, complizately apart from Crown
Motors, and 1t has a vary strong balance shzet. It .wuld appzar that
the Pension Trust would bz 3 vary creditworthy antity.

If tha Pension Trust dazs all of ths financing for Crown Motors for a3
pariod of p2rhaps ten months, this will allow Crown Mators to raduce
its indebt=dnzss to Maryland National 3ank by approximatz=ly $403,009
during that pariod of tima.

TAX CONSEQUENCES T3 THZ TRUST

The Trust undzarstands that it 4ill bz subjzct to incam=2 tax at
corporate ratz2s on net financs2 incom=2 derived from finanzing ths
accounts rec2ivablz2 of Crowm. This is onz2 of thz areas that the Trust
has sought to avoid, but it b2zom=2s necessary at this time.

TAX CONSEQUENCES T3 CROW

Thare would, haowever, com2 a period of time when Crown Motors must
again start financing somz2 of its own receivablss.

Crown Motors nax has total dafarred income in excess of $300,300. As
Crown Motors starts selling reczivablas to the Pension Trust instead
of financing th2 accounts itself, it follows that Crown's gross
accounts receivablz balances will drop and so will deferred incoma.
As daferred income drops, earned income picks up. Consz2quently, it is
vital that Crown Motors maintaln an adequate lavel of accounts
receivable itsz21f so that taxablz zarned incame from the reduction of
deferrad incomz2 does not b2comz2 a major prablzm for the company. We
have prz2pared a chart to illustratz hows this might work. What would
probably be ideal is to havz the Pansion Trust financz Crown Motors's
raczivadles until Cro.un rzduces total d=bt to Maryland National ta the
$450 - 35799,000 lav2l 3nd to then have Crown start financing its own
accounts again, using as funds to Jdo so the reserves that will have
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been obulldinz up within the Pension Trust. At th2 paint where Zroun
produzes enduzh papar- to b2 at a marzin leva2l agrez23blz to Maryland
Natianal, Crown might then continue with financing its owm accounts
and consequ2ntly maintaining an azracablz lavel of deferpred incoma.
Tha chart b2low will illustrats how Crawn Motors' taotal debt to
Maryland Natisnal may raduce as dzht within thea Pension Trust
increasas:

Pension

=nd 9f Crovn Mators Pension Trust Assets:_iab*
Feoruary 830,332

March 843,523 134,559 4.05:1
April 772,435 290,723 3.39:1
May 729,373 337,913 3.97:1
Juna 583,405 457,458 2.37:1
July 558,953 521,490 2.92:1
Auzust 521,933 557,934 2.94:1
Saptzrbar 534,537 531,835 2.93:1
Octaber 553,899 519,392 3.03:1
Novzrozr 525,459 542,955 3.09:1
Jacember 494,309 352,552 3.15:1

* Thesz2 ratios also include the first mortgazz on the raal =astatz,

1. In implementing this propaosal, ®ension Trust assets would 3lways
reamaln approximataly 3:1 or better azainst liabilitiss.

2. Crown Mators' dsht at Maryland Hational would bz raduced by
pernaps 3400,330 by y=ar-end,

3. Cash flow to opesrate Crown Motors would 3ll camz from downpaynents
and salling accounts reczivabls to thz2 Pznsion Trust at a 53% advanca.

4., Crowsn Motors would do the collection of th2 azcounts raczaivablz
for the Pznsion Trust at no expensz ta the Pansion Trust.

5. In effect, th2 cash flowv providsd by this arrangement would
provide Crown Maotors with the capability of remaining profitablz and
ronaining.

S. By springtimz of 1383 (Crown's busy season), Crown will probably
have reached a3 paint where debt ta Maryland National is r=duced to a
naint that Crown may build enough reczivables to b2 at 3 marzin
raguisanant acceptablz to Maryland Mational, then Crown may resume




Mr. Barry Blunbar
February 24, 1332
pagz five

finanzing th2ir own 3ccounts raczivabla.

7. The Pension Trust may than play 3 smallsre rolz2 in complementing
Crown's future finanzial nz2eds, but may still be available if
nacassary.

3. The Pension Trust will at the same tim= makz additional gains from
rental incomz and a mad2st appraciation of real proparty.

9. As Crown z3ins tha ability to resum= its own financing, the
Pansion Trust will reduce its ds=bt.

To us, this »olan apnzars workablza. Howaver, thare is still anather
problan,  If th2 plan were implsmanted at this time, Crown may still
nat have suffizient inventory availabla to producz aczounts rac2ivabla
at the ratz2 projactad. 1t is likely that Croun’s salzs would pizk up
somewnat at this time aof year even with limited inventory. Much of
thz2 cash flow in th2 naxt month or 39 must be usad to catch up an
ovardue 2zcaunts payadle. Therzafore, vhilz implamentatian of tnis
plan would probably ensurs the continuad opz2rational ability of Zrown
Motors, it w~ould taxe som2 special availability of additional funds
for finanzing invantary (if even for a short time -- 33 to 120 days)
to allov Zraown to producz sal=2s optimally.

Cordially, -

Richard Shofer

R3; pes

Enclosures: Workshezt
Financial Statemant
Material from Stuart Hack Company
Appraisal from William Curriz Associates

Copy: Bergﬁrd Qenick, Esq. :
b}pﬂls Dmansky, S£sq., Stuart Hack Co.
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2ND
REQUEST

,]\ 13| )

Noveamber 23, 1984

PERSONAL AND CONFIDENTIAL

Mr. Richard Shofer

Catalina Enterprises, Inc.

5006 Liberty Heights Avenue
Baltimore, Maryland 21207

RE: Catalina Enterprises, Inc. Pension Plan
Dear Fkicharg:

The annual valuation of your plan is due as of 12/31/84.
Before the work can begin we shall need certain information from
you for the plan year beginning 1/1/b4 and ending 12/31/84,

Enclosed are instructions and work sheets covering plan
assets, transactions, corporate inforzation and employee census
data. Please read each section of this request carefully. It is
important that you give us accurate i{nformation so that we can
prepare your annual statement and government reports correctly.

Please sign and return the coampleted forms to cy attention.
Forzs that are not applicable should be marked "N/A"™ and returned
with completed forms. Please be sure to sign all places where
indicatea.

If you have any questions, please give me a call.

NI

Alan Vandendriessche
hccount Executive

AV:lcs
Enclosures

cc: Harvey M. Newman, CPA

DEFENDANT’S
| EXHIBIT
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FINAL
REQUEST

s lar
November 23, 1984 slilss

PERSONMAL AND CONFIDENTIAL

Mr. Richard Shofer

Catalina Enterprises, Inc.

5006 Liberty Heights Avenue
Baltimore, Maryland 21207

RE: Catalina Enterprises, Inc. Pension Plan
Dear kichard:

The annual valuation of your plan is due as of 12/31/84.
Before the work can begin we shall need certain information froz
you for the plan year beginning 1/1/b84 and ending 12/31/bd.

Enclosed are instructions and work sheets covering plan
assets, transactions, corporate information and employee census
data. Please read each section of this request carefully. It is
important that you give us accurate information so that we can
prepare your annual statement and government reports correctly.

Please sign and return the completed forzs to cy attention.
Forms that are not applicable shoula be markec "N/A" and returned
with cozpletec forms. Flease be sure to sign all places where
indicateaq.

If you have any questions, please give me a call.
Cordially,

11\1/&1\/(»4 (JJ.LI VN

Alan Vandendriessche
Accourt Executive

hV:lcs
Enclosures

cc: Harvey M. Newman, CPA

DEFENDANT’S
EXHIBIT

6




September 26, 1985

PERSONAL AND CONFIDENTIAL

Mr. Richard Shofer

Catalina Enterprises, Inc.

5006 Liberty Heights Avenue
Baltimore, Maryland 21207

RE: Catalina Enterprises, Inc. Profit Sharing Plan

Dear Richard:

You asked that I check to see if we are waiting for any data
to finish up the 1984 work. Our records show we are still
waiting for the asset data and the contribution statement. The
5500 form is due at the IRS at 10/15/85 so it is important we
receive this data very soon.

We would be delighted to work with you to terminate the
profit sharing plan. It too is under a time constraint with
regard to TEFRA required amendments. The law is that for a plan
to retain its qualified status it must be amended to include
TEFRA wording and submitted to the IRS by 11/1/85. The next step
after amending the profit sharing plan is to terminate 1it.

The fees for amending and terminating are as follows:

Amend profit sharing plan and
submitt to IRS $ 750

Terminate profit sharing plan and
submitt to IRS $2,000

Please note that 5500 forms must be filed for the profit
sharing trust for as long as the trust holds assets. Also, the
above termination fee does not include preparation of

distribution packages for participants. That work is done on a
time and expense basis.

DEFENDANT’S
g EXHIBIT

7




R}

Mr. Richard Shofer
September 26, 1985
Page Two

As you are aware the Stuart Hack Company has not serviced
the profit sharing plan for several years. It is likely we will
need updated account balances and 5500's for those years we did
not work on the plan.

One final note, the profit sharing plan amendment must be
received by the IRS not later than 11/1/85. It is important we
move with reasonable speed to get the amendment filed by 11/1 and
the 5500 for the money purchase plan filed by 10/15/85.

Please sign and return a copy of this letter along with a
$1,000 retainer as your authorization for us to begin this work.

Slncerely,

{/ Uit 7 /{uu&yz/wd/ﬁ\

Alan Vandendriessche

AV:lcs

¢c: Marc Reader

Signature: Date:
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\ ﬁhlbco 70 e p e 1 OUKIRY

OMB No. 1210-0016
.. 5500-C Return/Report of Employee Benefit Plan
orm
Deperiment of the Tressury (With fewer than 100 participants) ﬂ @ 8 4
intemal Revern > This form It required to be flled under sections 104 and 4065 of the Employee
Pension .0334:?::‘.' ;:Ln::rﬁqnml Retirement income Security Act of 1974 and sections 6057(b) and 6058(a) of This Form is Open
Pension Benafit Guaranty Corporation the internal Revenue Code, referred to as the Code. to Public Inspection
Far the calendar pian year 1984 or tiscal plan year beginning i ]1 , 1984 an¢-ending lﬂgL?/ 19 8(]

Type or print in ink ail entries on the form, schadules, and attachmanta. if an item does not apply, entet 'N/Q(,' File the orlglmlt.

This réturn/reportis: (i) the return/report filed for the plan's first plan year; (i) D an amended return/report; o
(iii) the final return/report filed for the plan.

> Caulion: A penalty of $25 a day for the late or incomplete filing of this return/report will be assessed uniess reasonable cause is estabiished
» Weifare benefit plans required to file this form do not complete items 7(b), 12, and 24 through 30.
»
>

Certain welfare benefit plans are not required to fiie this form-—see instructions.
Keogh (MR 10) plans must check the box in item 5(a)iii).

Check here » and do NOT complete items 6(cXiv), 8(b) and (d); %(c). 12, 13, 17, 18, 20, 21, 22, 23, 27, and 30 if this return/report
is for a pension benefit plan that covers only an individual who wholly owns a trade or business, whether incorporated or unincorporated.
» | you have been granted an extension of time to file this form. you must attach a copy of the approved extension to this form.

Use 1 (a) Name of plan sponsor (employer, if for a single employer plan) 1 (b) Employer IdentlflcatLly number

. Oadelina zr/}‘/‘efﬂm S X \52 O R8.20Y

Othet- Address (number and street) Telephone number of sponsor

e | so0 Liberty Hclahtz Ao e 300) Yols- 2337
print City or town, State and ZiP code’ < 1 (d) M tplar} year ct;'m e: since :st
’ return/report, check here
wwe | <R e Marvland 21207 Hrn/repe a
2 () Nameof plan admmustrator(d same as plan sponso‘enter ‘Same’’) 1 (e) Business code number
Sorne.

Address (number and street) 2 (b) ?dministmu's smployer identification no.

City‘or town, State and ZiP code 2 (¢) ;elephom number of admintstreiny
I G
3 is the name, address and identification number of plan sponsor and/or plan sdministrator the same as they appeared on the iast return/report filed tce this
plan? ﬁ Yes No. Iif "'No,"" enter the inlorqution from the last return/report in (a) and/or (b).
(8) Sponsor B s N/ oy ST reneeeeenaesEIN .. ceeereeceeanenrananasas
(b) Administrator » ... ... ieeaao.. oV X o Y EIN o veeanenn.. vecconencascann
{¢) It (a)indicates a change in the sponsor's name and EIN, is this achangein sponsonhnp only? (See specific Instructions for dcﬂnltlon of lponso'shlp )
Yes No -
4 Check box to indicate the type of plan entity (check only one box): (c) Muttiemployer plan
(@) Single-employer plan CH j Muttiple-employer-collectivety-bargainec: slan
(b)) Plan of controlled gvoup of corporations or common control employers (e) Multiple-employer plan (other)
5 (8)() Name gfplan [ a.. ENTer ,OPJ.iCS LMz 5 (b) Eﬂectivo te of
.ﬁ;}znwooﬂ_.ﬁan .......................................... 28, 57
(i) D Checkf name of pian changed since the last return/report. 5 (¢) Enter threc-dlgit
i) [ ] Check this box if this is a Keogh (HR10) plan. plannumber > | M| /
6 Check at least one |tem lr\(a) or (b) and applicable items in (C): (a) Welfare benefit pian (Plan numbers 501 through 999):
0] Health msuranco ) (ii) Life insurance (ili) Supplemental unempioyment

(iv) D O (SPeCiY) P e n e et e e ——————m
(b) Pension benelit plan (Plan numbers 001 through 500): (i) Defined benefit plan—(indicate type of defined benefit plan below):
- (A) D Fixed benefit (B) D Unit benetit (©) D Fiat benefit (D) DOther(specify) »

..................................................................................................................

(ii) Defined contribution ptan—(indicate type of defined contribution plan below):

(A) D Profit-sharing (B) D Stock bonus (C) D Target benefit (D) DOthe( money purchase
(E) D Other (specify) »

(iii) Defined benefit plan with benefits based partly on balance of separate account of participant (Code section 414(k)) \.

(iv) Annuity arrangement of a certain exempt organization (Code section 403(b)(1))
(v) Custodial account for reguiated investment company stock (Code section 403(bX7))
i) Pension plan utilizing individual retirement accounts or annuities (described in Code section 408) as the sole funding vehicle for

providing benefits
(i) ] Other (specity) »

Under panasities of perjury ang other penaities set forth in the instructions, | declare that | have examined this return/re includi accom,
statements, and to the best of my knowledge and belief it is true, correct, and compiete. /report, ng penying schedules and

Date » .._/.(—‘./x&ﬁ[.cﬁ'?\.. Signature of employer/plan sponsor P ;/_M-/M--. .......... veoaan eanen

Date » DEFENDANT’S
; EXHIBIT

9

Signature of plan administrator P>

For Paperwork Reduction Act Notics, see page 1 of the Instructions,

Form 5500-C (1984)




Form 5500-C (1984) Page 2

6

(c) Other plan features: (i) {J Thritt-savings (i) [ Pacticipant-directed account plan
(iii) D Pension plan maintained outside the United States (see instructions) (iv) D Master trust (see instructions) &

.........................

.......................................
..............................................................

Yes | No
(d) Single employer plans enter the tax year end of the empioyer in which this plan year ends Month. j(.l Day. 3} Year,. 35/

(¢) s this a pension plan of an affiliated service group? . . P )(
() Does this pian contain a cash or deferred arrangement descnbed in Codo secﬁon 401(\()? e .
7 (a) Total participants (i) Beginning ot planyear » __________ 10 ...... {I) Endotplanyear » ____... g ......... cens

(b) (i)  Was any pension benefit plan participant(s) separated from service with a deferred vested benefit for which a Schedule SSA
(Form 5500Q) is required to be attached? . e e v e e e e
(i) 1 “Yes,"” enter the number of separated partlc!pantx roqulrod to be reportcd T ,\// H

Pian amendment in(ormation (weifare plans do NOT complete (b)(ii)): 74

(8) Were any pian amendments to this plan adopted since the end of the plan year covered by the last return/report Form 5500,
5500-C or 5500-K which was filed for this plan (or during this plan year if this is the initial return/report)? .

(b) If Yes,"” (i) And if any amendments have resulted in 8 change in the information contained in a.summlry plan description or
previously turnished summary description of moditications: %
(A) Have summary descriptions of the changes been sant to participants?
(B) Have summary descriptions of the changes been filed with DOL? . . .
(if) Does any such amendment result in the reduction of the accrued benefit of any pamclpant under the phn? e e
(c) Enterthe date the most recent amendmentwasadopted . . . ., . . P Month ____..... Day . /,\/ B_ Year .. __....
(d) (/) Has a summary plan description been filed with DOL for this plan? .

(ii) 1 (i) is "'Yes,' what was the employer identification number and t lan number used to idenm‘y at?
Employer identification number qQ ORI 0D _‘[ Plan number > 0!

. . . .

9

Pian termination information:

(a) Was this plan terminated during this plan year or any prior plan year? if *Yes," enteryear » ... ... e
(b) U 'Yes,' were all trust assets either distributed to participants or beneficiacies, transferred to anather plan or brought under the

controf of PBGC? . . . | N
(c) f(a)is 'Yes,” and the planis covered by PBGC is the plnn continulng to ﬂle ] PBGC Form 1 and pay premlums untll tho ond of thc
plan year in which assets are distributed or brought under the controt of PBGC? . . . e oo H-

10 « (8) Was this pian merged or consolidated into another plan, or were assets or liabilities transferred to another plan since the end of the

plan year covered by the last return/report Form 5500, 5500-C or 5500-K which was filed for this plan (or during this plan year if

this is the initial return/report)? . . .« . . . . L L 0 o e e e e e e e e e e e e e e e e X
it "Yes,' identify the other plan(s): (c) Employer identification number(s) (d) Plan number(s)
(b) Nameotplan(s) »_. .. ......_.... NS e NIAR o S R AD:‘} .....
(c) Has Form5310beenfiled? . . . . . . . L. L e N I& DY« D No
11 Indicat fundip; arrangement:
(a) ﬁhust '_(B)D Fully insured (c) D Combination (d) D Other (specify) P _ e ecacnen hemecmesuansencanes
{#) “M (b) or (c) is checked, enter the number of Schedules A (Form 5500) which are attached .
12 (s) istheplan mvgrod under the Pension Benefit Gusranty Corporation termination insurance program? . D Yos E No D Not determined
. (b) 1f(a)is “'Yes,™ or " 'Not tdetermined,” enter the employer identification number and the plan number used to Identify it.
Employer identification number » x\77 Plan number »
13 Complete both (a) and (b): . ’
(8) 1s the plan insured by a fidelitybond? . . . . T O G&E  POMCHLTED ..
(1) I “Yes," enter name of surety COMPany P . ... aeeiaccancaeaceccrcanecaenaacaone ecccemsronnas
(71 AMOUNt Of BONA COVEIARE P e e e ceeececessonesessnacnaan eceeceean .-
(b) Was any loss discovered since the last return/repon Form 5500, 5500-C or 5500-K was filed for this plan (or during this phn yesr
if this is the initial return/report) ? .. .
14 (a) If this is 3 defined benefit plan, is it subject to the minimum fundlng standards for this plan year? Ce e e e e 1 B
If *Yes," attach Schedule B (Form 5500). - IR ///

ey

(b) Iif this is a defined contribution plan, i.e., money purchaso or urget benefit, is it sub{ect to the minimum fundlnz mndlm (ifl
waiver was granted, see instructions)? . . e . ¥

If *Yes,” complete (i), (i) and (iii) below:

(i) Amount of employer contribution required for the plan year .

(ii) Amount of contribution paid by the employer for the plan year . R
Enter date of last payment by employer » Month __ 9. ____ Day . /3. .. _Year jgs_ .

(iii) V1 (i) is greater than (ii) subtract (ii) from (i) and enter the funding deficiency here. Otherwise
enter zero. (If you have a funding deficiency, file Form 5330.) .
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Form 5500-C (1984)

Page 3

15 Plan assets and liabilities at the beginning and end of the current plan year (fist ail assets and liabilities at current value). A fully insured
welfare plan or a pension plan with no trust and which is funded entirely by allocated insurance contracts which fully guarantee the amount
of benefit payments should check the box and not complete the rest of this item . Coe > D
Note: Inciude ail plan assets and liabilities of a trust or separately maintained fund. If moce than one trust/fund raport on a combined basis. include all

insurance values except for the value of that portion of an allocated Insu

Round off amounts to nearest dollar. If you have no assets to report enter **-0-"" on line 15(1).

rgnce contract which fully guarantees the amount of bonom payments.

Assetls

(3) Cash— (i) interest bearing.

(ii) Non-interest bearing .

(iii) Total cash

Receivables

Investments—
0]
(ii)
(iii)
(iv)
(v
(vi)
(vii) .

Building and other depreciable property used in plan opeutlon .

Unallocated insurance contracts .

Other assets

Total assets (add (a)(m) (b) (chni) (d) (e)and (1))

Liabllities and Net Assets

(b)
(c)
Government securities

Pooled funds/mutual funds .

Corporate (debt and squity Instmments)
Value of interest in master trust

Real estate and mortgages .

Other .

Total investments .

(d)
(e)
n
(g)

(h)
U]
)]
)
U]

Payables .
Acquisition lndebtedness .

Other liabilities

Total liabilities (agd (h) through (j))
Net assets (subtract (k) from (g)).

8. Beginning of yesr

b. End of yesr

274,24

p.
125

2.3

L7424,

////////// iy
=

ald

/0 A/J

2L, 14/

16 * Pianincome, expenses and changes in net assets during the plan year. include all income and expenses of a trust(a) or separately mllmlnod fund(s),

including any payments made for aliocated insurance contracts. Round off amounts to nearest dollar.

(a) Contributions received or receivable in cash from:
{i) Employer(s) (inctuding contributions on behatlf of seif-employed individuals) .
(ij) Employees
(iij) Others . .
‘(b) Noncash contributions . . .o ..
(¢) Earnings from investments (interest, duvldends rents, royames)
(d) Netreatized gatn (loss) on sale or exc nge of pssets
(#)_ Other imcome (specity) > /{/Jé_. M 075.‘@[@‘1@ ,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,
(f) Total incomo (add (a) through (e))
(03] Dustnbutldhblben)ﬂts and payments to provude benefits:
(i) Directlyto parﬂcipants or their beneficiaries.
(ii) Toinsurance carrier or similac organization for provision of benoﬂu (mcluding propald modiul
T . .
(iti) To other organizations or individuals prowdmg welfarc bcnems
(h) Interest expense . .o . T
(1) Administrative expenses (sahnes 1ees commisslons insuran
(J) Other expenses (specity) p ff WZ‘; Z(&‘
(k) Total expenses (add (g) through (j)) .
(1) Netincome (subtract (k) from (f)) L
(m) Changes in net assets: (i) Unrealized appreciation (depreciation) of assets
(i) Netinvestment gain (or loss) from ali master trust investment accounts .
(ili)  Other ChaNGES (SPECIY) B . . .. i e e
(n) Netincrease (decrease) in net assets for the year (add (1) and (m)) .
(o) Net assets at beginning of year (line 15(k), coiumn a)
(p) Net assets at end of year (add (n) and (o)) (equals line 15(k), column b)

prormums)

a8, Amount

b. Total

24 (75 3¢




-

orm Ps
' Z7 AT:?;:I::::! the plan year: 7//////////////////////////////////
(a) What percentage of plan assets are loaned to 8 party-in-interest? . . . . N _____.O___

(b)  What percentage of plan assets are invested in securities issued by a party- ln-mterest? .
(¢)  What percentage of plan assets are invested in real estate which is ieased by a party-in-interest? .

18 Since the end of the plan year covered by the fast return/report Form 5500, 5500-C or $500-K whih was filed for this plan (or during
this plan year if this is the initial return/report):

%
(8) Has there been a termination in the appointment of any trustee, accountant, insurance carrier, enrolled actuary, administrator,
investment manager or custodian?

if Yes," explain and include the name, posmon address and Qelephone number of the person whose lppolntment hls been

terminated B e /\/ [ 6‘: ........................ cemsceenn=

......................................................................................................

{b) Has the pian used the services of a contract administrator?
It “Yes,” enter the contract administrator's name and employer identification number (see instruttions)»
The. Stuard-.. ‘H.QLCK..C{&O’}QL /.o S2s —o7YTYQY
(c) Indicate the amount of the plan’'s administrative expensés for th

() Precedingyear ™ § ___ . GO (i) Second precedingyear » $___¢D. . e
(d) Have any insurance policies or annuities been replaced?

(e) Was the ptan funded with: (i) D Individual policies or annumes @ii) D Group policies or annuities  (iif) D Both

1 19 Since the end of the plan year covered by the last return/report Form 5500, 5500-C or 5500-K which was filed for this plan (or during
) this plan year if this is the initial return/report):

(a) Other than transactions described in the exceptions outlined in the instructions, were there any transactions, directly or
indirectly, between the ptan and a party-in-interest?
11"Yes," see specific instructions.

. . « . .

(b) Hasthe plan granted an extension on any loan far which, before the granting of an extension, it has not received all the pnnclpal
and interest payments due under the terms of the loan? . . e e e
(¢)

Has the plan granted an extension of time or renewat for the payment of any obhgauon owed to it which amounts to more thln
10% of the plan assets?

® 20 Asof the end of any plan year since the end of the plan year covered by the last return/report, Form 5500, 5500-C or 5500-K whk;h -
* was filed for this plan (or as of the end of this plan year if this is the initial return/report):

(a) Did the pian have investments of the type reportabie under item 15{c)Xvii) or (Ix) which in the aggregate in sither atogory
exceeded 15% of plan assets?

W

(b) Did the plan have loans outstanding or investments in a slng‘e enterpﬂso (othor than the Unked States Govcmmont) whlch
exceeded 15% of plan assets?. . . Lo L.

21 During the plan year covered by this return:

() Did the plan acquire any qualifying employer security or qualifying employer real property, when immedistely after such

acquisition the aggregate fair market vaiue of employer securities and employer real property heid by the plan exceeded 10% of.
thoiai&makket value of the plan assets?

. . . . e « ‘e

(b) . Did the ‘plan acquire any qualifying employer security or qualifying empioyer real property, when immediatety after such acquisi-

tiorr tha sggregate fair market value of employer securities and employer real property heid by the plan exceodcd 10% of the
R fair marketvalus of of the plan assets? - oo

(c) Has any plan fiduciary had eitheér a financial interest worth more than Sl 000 in any party prowdmg services to the plan or
received anything of value from any party providing services to the plan?

(d) Has any employer owed the pian contributions which were more than three months past due under the terms of the plan? .,
]

(e) Were any loans by the pian or fixed income obligations due the pian in default as of the close of the pian year, or classified as
uncollectable?

0 Were any ieases to u.rhuc.h the plan was a pany m default or classlﬂed as uncollectable?

22 Whois the plan's designated agent for legal process? P m['" }? p}n,\f {%O }er‘

23 Give the name and pddress of each fiduciary cludmg trustees) to the pian P
o5 2. sh
C,

He.... (... m‘ rﬁ'}l}"k;ﬁsiﬁ;;;i%&} """" S

M Mbe 1N I

........................... cevocsana; .

24 lsthvsplananadoptlonofany f the plans-elow? (If "‘Yes,"' check appropriate box and enter IRS serial number):
@ [Mastersprototype, vy [ Fietd prototype, () [] pattern, (4) DModelplan. or (0 ] Bondpurchasoplln?

Enter the four or eight-digit IRS serial number (see instructions) . . . . . > A/ / ,C}-
25 (a) Isthis plan integrated with social security? . e e e e e e e e e e e e e e
(b) Isitintended that this plan qualify under Code section 401(3) or 4057 C e e e e e e e e e e e e e ><

(c) f(b)is 'Yes,'' have you received a determination letter from the IRS for this plan?

(d) Does the employer/sponsor listed in item 1(a) of this form maintain other qualified pension benefit plans"

It ““Yes," list the number of plans including this plan P> ﬁ! m

W




Form 5500-C (1984)

_

26 Information about employees of employer at end of the plan year. (a) Does the plan satisfy the percentage tests of Code section

410(b)1)A)? If “No.*

" complete only (b) below and see Specific Instructions .

7
°

b~ |°

M

27 Vesting (check only one box to indicate the vesting provisions of the plan):

(b) Total number of employees .o e e e
(¢) Number of empioyees exciuded under the plan because of: (I) Minimum age or years of service .
(i) Employees on whose behalf retirement benefits were the subject of collective bargaining . 0
(iii) Nonresident aliens who receive no earned income from United States sources . O
(iv) Total excluded (add (i). (ii) and (iii)) . . 3
(d) Total number of employees not excluded (subtract (cXiv) from (b)) T
(e¢) Employees ineligible (specify reason) » L iieeieeenn et mmeaaaan e
........................................................................................ 0
(f) Employees eiigible to participate (subtract (e) from (d)) . r7
(g) Employees eiigible but not participating D
(h) Employees participating (subtract (g) from (f)) . ‘ 7
-

(a) Full and immediate vesting, or full vesting within 3 years . L. e e e e
(b) No vesting in years 1 through 9. and full vesting atter the 10th year of service . e e e e e e e e
(c) For each year of empioyment, beginning with the 4th year, vesting equal to 40% after 4 years of service, 5% additional for the
next 2 years, and 10% additional for each of the next S years Lo e e e
(d) 100% vesting within 5 years after contributions are made (ctass year plan only) . C e
(e)  Other vesting e
28 (a) Didthe employer receive plan assets (including a return of contributions) since the last return/report Form 5500, 5500-C or __YL'
5500-K which was tiled for this plan (or during this pian year it this is the initial return/report)? .o P
(b) if this is a defined benefit plan which provides for annual, automatic increases in the maximum dollar limitations under Code
’ section 415, does the plan provide that any such increase is effective no earlier than the calendar year for which IRS determines
that increase under Code section 415(d)? . . . . R Y 4 )
(c) s this a plan with Employee Stock Ownership (ESOP) features’ . O S
(i) If''Yes,' was 8 current appraisal of the value of the stock made Immedlately bofon any contrlbutlon of stock or purchase of
the stock by the trust for the plan year covered by this return/report? A Y. ]
. (i) 1 (i)is "Yes, was the appraisal made by an unrelated third party? Coe e e e n
29 Have any individuals performed services as a leased employee for this employer or for any other employer who is aggregated with
R this employer under section 414(b), (c), or (m)? s,
, If "Yes,” see instructions for completing item 26.
? 30 (a) Isthisplan atop heavy plan within the meaning of Code section 416 for this plan year? e e e e e e
(b) if(a)is "'Yes,” complete (i), (ii) and (iii) below:

(i) Has the pian complied with the vesting requirements of Code section 416(b)? .

(ij) Has the plan complied with the minimum benefit requirements of Code section 416(c)? .
(iii)) Has the plan complied with the limitation on compensation of Code section 416(d)?

YN If additional space is required for any item, attach additionat sheets the same size as this form.

b\'. Es
b
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SCHEDULE P
(Form 5500)

Department of the Treasury
internat Revenue Service

Annual Return of Fiduclary
of Employee Benefit Trust

> Flle a3 an attachment to Form 5500, 5500-C, or $500-R.

OMB No. 1210-001¢

1984

For trust catendar year 1984 or tiscal year beginning

iy

1;{/3/ 198

. 1984, and ending

1 (a) Name of trustee or custodian

idls Kfﬁ/?/um( C)/)'[o--fef‘

(b) Address (number and street)

SO0 Ly L;Jxoryl\/ Herghts Aveaue

Please type of print

(¢) City or town, State anéZlP code

/7/} ar;/f&ﬁa(

Aa l+imanre -

21207

2 Name of trust

Co talina  Ete rprs < TNl .

Pensian Flan

3 Name of plan if different from name of trust

CSame-

4 Have you furnished the participating employee benefit plan(s) with the trust financial information required to be

reported by the pian(s) on their Forms 5500, or 5500-C? .

ﬂ?u O

S Enter the plan sponsor’s employer identification number as shown on the form to which

this schedule is attached

vl 52 1 0BANYYS

Uncer penatties of penury. | declare that | have cummod this schedule. and to lho best oi my lmov:bd(c and bt'-d 1t 15 true. correct, and complete.

/0//1/?‘5

Date > /

Signature of fiduclary P / W /]M

Instructions
(Section references are to the Internal Revenue Code .)

A. Purpose of Form

You may use this schedule to satisfy the requirements
under section 6033(a) for an annual information return
from every section 401(a) organization exempt from tax
under section, 530\1(3).

The filing af this form will also start the running of the
statute of limitations under section 6501(a) for any trust
described in: set:npn 401(a) whlch is exempt from tax under
section 501{a). ' .

B. Who May Flle

(1) Every trustee of a trust descnbed in section 401(a)
which was created as part of an employee benefit plan.

(2) Every custodian of a custodial account described in
section 401(1).

C. How to File

File Schedule P (Form 5500) for the trust year ending
with or within any participating pian’s plan year as an
attachment to the Form 5500, 5500-C, or 5500-R filed by
the plan for that plan year.

Schedule P (Form 5500) may be filed only as an
attachment to a Form 5500, 5500-C, or 5500-R. A

separately filed Schedule P (Form 5500) will not be
accepled

If the trust or custodial acgount is used by more than on¢
plan, file only one Schedule P (Form 5500). It must be filea
as an attachment to one of the participating plan's °
returns/reports. If a plan uses more than one trust or
custodial account for its funds, file one Schedule P (Form
5500) for each trust or custodial account.

D. Signature

The fiduciary (trustee or custodian) must sign this
schedule. If there is more than one fiduciary, one of them,
authorized by the others, may sign.

E. Other Returns and
Forms that May be Required

(1) Form 990.T.——For trusts described in section
401(a), a tax is imposed on income derived from business
that is unrelated to the purpose for which the frust received
a tax exemption. Report such income and tax on Form
990-T, Exempt Organization Business Income Tax Return.
(See sections 511 through 514 and related regulations.)

(2) Forms W-2P and 1099-R.—if you r?ade payments
or distributions to individual beneficiaries ol a plan, report
these payments on Forms W-2P or 1099-R. (See sections

6041 and 6047 and related regulations.)

(3) Forms 941 or 941E.—If you made payments of
distributions to individual beneficiaries of a plan, you are
required to withhoid income tax from those payments,
uniess the payee elects not to have the tax withheld. Report
this withhoiding on Form941 or 941E. (See Forms 941 or
94 1E and Circular E, Publ;clatlon 15.)

For the Paperwork Reduction Act Notice, see page | of the Form 5500 instructions.

Schedule P (Form 5500) 198«

]




o of o T y . WL el Ui vy e s aallh (LBLUI il Flle With IRS Oﬂl’

- lafarnal Rewenve Service )Fw’.moﬁloduetlonMNoﬂu sae Instructions on back
e ta DUPLI. | Neme of taxpayer or plan sponsor (see instructions) Check applicable box snd enter number (000
CATE by the In specific instructions)
oue gute for |Catalina Enterpriges c o
fling the Address (Number and street) m Employer identification number
acum |, [2006 Liberty Heights Avenue > 5.7 QRAQ4AT .nrn. O
lnnn.a:ﬂw Clty or town, State, snd ZIP code D Soclal security number
2 and 3) altimore, MD 21207 4 >

,,,,,,, (check appropriate block(s)):
(a) [J To file Form 5500, Annual Return/Report of Empioyee Banefit Plan (with relsted schedules).

(®) [J To file Form £500~C, Return/Report of Employee Benefit Plan (with relsted schedules).

(¢) [J To file Form 5500-K, Return/Report ot Employee Pension Benefit Plan (with related schedules).

(&) [J Vo file Form $500-G, Annual Return/Report of Employee Benefit Plan.

() ] To file Form 5500-R, Registration Statement of Employee Benafit Plan (with related schedules).

(N [J To file Form 5330, Return of Initial Excise Taxes Related to Pension and Profit-sharing Plans for tax yesar beginning

| OO UIRRRt and ending p»
(&) !f you checked (f) sbove, aie you electing to be taxed under ERISA section 2003(c)(IXB)?. . . . . . . [J Yes D No
2 Complete the following for the plan covered by this application (see general instruction 2): Pan Pan yssr ending
Plan name aumber Month Cey Year
CATALINA ENTERPRISES, INC. PENSION PLAN 001 12 31 84
3 (a) Has an extension of time to file the designated return(s) been previously (untod forthistexysar?. . . . [JYes []No
() U “Yeos,” show the date(s) to whichthe extensionwasgranted. . . . . . . D n/a :

4 Attach a detailed statement of why you need the extension (see specific instruction 4). pLEASE SEE ATTACHED
8 Iif the extension is for Form 5330, enter the amount of tax sstimated to be dus on Form 5330. Pay this amount with

this application . . ., . . . T
Caution: Interest on late paymaent of m accrues st thc uto utabu:hod under section 6621 of the Internal Revenue Code from the
mulsr due date of the return until paid. (For the penalty for iate psyment of tax, see specific instruction 8.) S .o

Un.dor penalties of perjury, | declare that to the best of my knowledge and belief the statements made on this form are Mm

and compbuﬁ that | am authorized to prepars this gpplicati
Signsture & - ﬁ M Date » E 3 /‘34/8.;’(

Note: The person who signs this form may be an cn(pl yer or plan administrator filing Form 5500 55JO—C 5500-K, 5500-G 5500~
R or 5330; a disqualified person filing Form 5 ; an attorney or certified public accountant Qualified to practice bdwo the
IRS; a person enrolled to practice before the IRS or & person holding a power of attorney.

Notice to Applicant.—THE INTERNAL REVENUE SERVICE WILL INDICATE BELOW WHETHER THE
EXTENSION IS GRANTED OR DENIED AND WILL RETURN THE ORIGINAL OF THE APPLICATION

@40 upp”cntlor’ﬂt approved to p /0 - /5:!5/ ) (You MUST attach » copy of this form

to sach return you file for which an extension is granted.) B'E"Q E \L Ermd
O The application IS, NOT ppproved. (You MUST sttach a copy of this form to sach return you file

. However, In view bf"ybur reasqns stated In the application, a 10-day grace period is gr-nud m the date shown Inlow or due

date of the return, whichaver is later. This 10-day grace period constitutes a vulid extansion of tlmo 1of Iumg oloc(lom

otherwise required to be made on timely flled retums.
(O The application IS NOT approvod

After considerstion of the ressons stated In your applicatiofty we have determined the extension Is not w@fnted. (The 10-dsy

grace period Is not granted.) PSC PHILA, PA,
] The spplicstion cannot bo considered, since you filed it sfter the due date of the return. R 7 ‘
L] Other B N e

-J ? 4/7 -

< oy QFCE‘VE—D

- (Dete) (Director)
pUG D100

. fl\')\

I“[ S‘Ll l\| hh.n\ idensd

3434792




THE STUAK  "ACK COMPANY

November 7, 1986

PERSONAL AND CONFIDENTIAL

Mr. Richard Shofer

Catalina Enterprises, Inc.
T/A Crown Motors

5006 Liberty Heights Avenue

Baltimore, Maryland 21207
Dear Mr. Shofer:

Attached are copies of the 1984 and 1985 asset sheets that
we received from Pamela Somers.

A3 we discussed, the contributions for 1984 do not match up.
I have circled the problem. HNumber 1 indicates the different
contribution amounts. Number 2 indicates a different total
income. Number 3 indicates different year end assets. I have
reviewed our files carefully and see no indication as to what the
difference might be. (I apologize for the quality of the copy,
but the copy we were sent was barely decipherable.)

Please have the assets reviewed and send us an explanation
of the correct amount so that we can complete the annual
statement for 12/31/85.

If you have any questions, please call.
Sincerely,
Katherine Goldsmith
Pension Administrator

KG:lcs
Enclosures

cc: Pamela Somers
Harvey M. Newman, CPA

DEFENDANT’S
! EXHIBIT
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¥

V.. wepartment ot Labor rension and vveitare genents Administration
Washington District Office
1730 K Street N.W., Suite 556
Washington, D.C. 20006
(202) 254-7013  Fax: (202) 254-3378

February 18, 1994

Richard Shofer

Catalina Enterprises, Inc.
5006 Liberty Heights Avenue
Baltimore, Maryland 21207

Dear Mr. Shofer:

The Department of Labor (the Department) has responsibility for
administration and enforcement of Title I of the Employee
Retirement Income Security Act of 1974 (ERISA). Title I
establishes standards governing the operation of employee benefit
plans such as the Catalina Enterprises, Inc. Pension Plan (the
Plan).

This office has concluded its investigation of the Plan and of
your activities as its trustee. Based on the facts gathered in
this investigation, and subject to the possibility that
additional information may lead us to revise our views, it
appears that, as trustee, you may have violated several
provisions of ERISA. The purpose of this letter is to advise you
of our findings and to give you an opportunity to comment before
the Department determines what, if any, action to take.

As we understand the facts, many of which were provided by you to
this Office during the course of our investigation, Catalina
Enterprises, Inc., doing business as Crown Motors (the Sponsor),
sells used cars, and finances these purchases. The Sponsor
receives between 20-28% interest on these notes. The Plan
purchases 50% of the note value of virtually all of these
customer notes. The agreement between the Plan and the Sponsor
provides that the Plan will earn "an interest rate of 12%, or a
commercially reasonable interest rate, whichever is the higher".
The Plan has earned between 11-12.75% on its investment. You
have stated that the Sponsor receives the extra interest of
between 9-17% because the Sponsor takes all the risks (see next
paragraph), and does all the paperwork involved.

The agreement between the Plan and the Sponsor states that the
Sponsor will repay any loan which is in default. This is done at
the end of the year in an annual cash-out. The default ratio
(those notes which were over 60 days past due) has been about
15%. Robert Murphy acts as a Trustee in connection with the

DEFENDANT’S
! EXHIBIT

11




customer notes; however he has only generally approved of the
transactions, reviews the notes sporadically, and makes no
written report.

As of December 31, 1991, the Plan had $2,950,138 invested in
customer notes, including defaulted notes from a prior financing
arrangement which the Sponsor owes the Plan. This amount
constituted 72.2% of total Plan assets.

It is our view that these transactions violate Title I of ERISA,
sections 404(a) (1) (A), (B), (C), & (D); 406(a)(1)(A), (B), & (D);
and 406(b) (1) & (2). Copies of these sections are enclosed for
your information. Although there is a Class Exemption (PTE 85-
68, also enclosed) which allows the purchase of customer notes by
the Plan, we feel that the requirements under the exemption are
not being met. Specifically, we believe that the transactions
are not on terms at least as favorable to the plan as an arm's
length transaction with an unrelated party would be, the Plan's
continuing rights are not being adequately monitored, more than
50 percent of the current value of plan assets are invested in
customer notes, and the employer is not providing immediate
repayment of notes more than 60 days in arrears.

In addition, our investigation has disclosed that you have
borrowed $375,000 from the Plan. Nine loans were issued between
August 9, 1984 and September 30, 1986. These loans were demand
notes, with no security provided. 1In addition, you borrowed
$75,000 from the Plan on February 22, 1985. This note was
secured by property in the Virgin Islands, and was issued for
four years. Although payments have been made on all loans, as of
December 31, 1991, you still owed the Plan $184,388. It is our
view that these loans violate Title I of ERISA, sections
404(a) (1) (A), (B), & (D); 406(a) (1) (B) & (D); and 406(b) (1) &
(2).

Also, our investigation disclosed that you guaranteed notes given
by the Plan to Maryland National Bank. On August 31, 1987, you
signed a General Guaranty. On September 17, 1987, you guaranteed
a consolidated note in the amount of $700,000. On August 29,
1988, you again guaranteed a consolidated note (including the
$700,000 note) in the amount of $900,000. We believe that these
transactions violate Title 1 of ERISA, section 406(a) (1) (B).

In our view, for the reasons cited above, you are in violation of
ERISA and will remain so as long as the loan in question remains
outstanding. Therefore, we invite you to discuss with us
immediately how these violations may be corrected and the losses
restored to the Plan.

We have provided the foregoing statement of our views to help you
evaluate your obligations as a fiduciary within the meaning of
ERISA. Your failure to correct the violations and restore losses

2




may result in the referral of this matter to the Office of the
Solicitor of Labor for possible legal action.

In addition to any possible legal action by the Department, you
should also be aware that the Secretary, pursuant to section

504 (a) of ERISA, is authorized to furnish information to "any
person. . .actually affected by any matter which is the subject"
of an ERISA investigation. Further, even if the Secretary
decided not to take any legal action in this matter, you would
nonetheless remain subject to suit by other parties including
plan fiduciaries and plan participants or their beneficiaries.

If you take proper corrective action the Department will not
bring a law suit with regard to these issues. However, ERISA
section 502(1) requires the Secretary of Labor to assess a civil
penalty against a fiduciary who breaches a fiduciary
responsibility under, or commits any other violation of, part 4
of Title I of ERISA or any other person who knowingly
participates in such breach or violation. The penalty under
section 502(1) is equal to 20 percent of the "applicable recovery
amount", a term which means any amount recovered from a fiduciary
or other person with respect to a breach or violation either
pursuant to a settlement agreement with the Secretary or ordered
by a court to be paid in a judicial proceeding instituted by the
Secretary.! Further, you should understand that the Department
is speaking only for itself and only with regard to the issues
discussed above; the Department has no authority to restrain any
third party or any other governmental agency from taking any
action it may deem appropriate.

We hope this letter will be helpful to you in the execution of
your fiduciary duties, and that, with respect to the specific

Y The Department may, in its sole discretion, waive or reduce

the penalty if it determines in writing that the fiduciary or
knowing participant in the breach acted reasonably and in good
faith, or it is reasonable to expect that the fiduciary or
knowing participant will not be able to restore all losses to the
plan without severe financial hardship unless such waiver or
reduction is granted. The Department may, in its sole_
discretion, agree to such a waiver or reduction in conjunction
with entering into a settlement agreement. The procedure for
applying for a waiver or reduction of the civil penalty is set
forth in an interim regulation promulgated by the Department at
29 C.F.R. 2570.80 to 2570.88. A petition for a waiver or
reduction of the civil penalty should be directed to the
Philadelphia Area Office. The Department has also issued a
proposed regulation regarding implementation of the civil penalty
at 29 C.F.R. 2560.5021-1.




matters discussed, you will promptly discuss with us how these
violations may be corrected and the losses restored to the Plan.
Please advise me, in writing, within 10 days of your receipt of
this letter what action you propose to take with respect to the
specific matters discussed.

Sincerely,

/ Gerard Gumpertz

Area Diréctor
Philadelphia Area Office

Enclosures

cc: Nicholas Giampetro, Esq.
Thomas H. Bornhorst, Esqg.




Title I of ERISA provides that:

Section 404(a) (1) ...a fiduciary shall discharge his duties with
respect to a plan solely in the interest of the participants and
beneficiaries and--

(A) for the exclusive purpose of:

(1) providing benefits to participants and their
beneficiaries; and

(ii) defraying reasonable expenses of
administering the plan;

(B) with the care, skill, prudence, and diligence
under the circumstances then prevailing that a
prudent man acting in a like capacity and familiar
with such matters would use in the conduct of an
enterprise of a like character and with like aims;

(C) by diversifying the investments of the plan so as
to minimize the risk of large losses, unless under
the circumstances it is clearly prudent not to do
so; and

(D) in accordance with the documents and instruments
governing the plan insofar as such documents and
instruments are consistent with the provisions of
this title.

S8ection 406 (a), except as provided in Section 408:
(1) A fiduciary with respect to a plan shall not cause the plan
to engage in a transaction, if he knows or should know that

such transaction constitutes a direct or indirect--

(A) sale or exchange, or leasing, of any property
between the plan and a party-in-interest;

(B) 1lending of money qr.other extension of credit
between the plan and a party in interest;

(D) transfer to, or use by or for the benefit of, a
party-in-interest, of any assets of the plan;

Section 406(b), A fiduciary with respect to a plan shall not --

(1) deal with the assets of the plan in his own
interest or for his own account,




(2) in his individual or in any other capacity act in
any transaction involving the plan on behalf of a
party (or represent a party) whose interests are
adverse to the interests of the plan or the
interests of its participants or beneficiaries....




624 ER_ISA Class Exemptions

include machinery sold by equipment
distributors such as, but not limited to.
carth moving, material handling. pipe
laying, power generation, and
construction machinery manufactured
according to standard specifications. but
shall not include such equipment which
has been specifically designed and
manufactured to a user's specifications
and which cannot reasonably be
expected to be resold in the ordinary

course of the equipment distributor’s
business.

(2) Where the note is secured by
passenger automobiles and light-duty
highway motor vehicles, the term shall
in no event event exceed 48 months. For
purposes of this exemption, passenger
automobiles and light-duty highway
motor vehicles are defined as vehicles
which have a gross weight of 10,000
pounds or less, are propelled by means
of their own motor and are a type used
for highway transportatiun.

{3) Where the note is secured by
tangible personal property other than -
heavy equipment or motor vehicles

PTE

Permanent Exemption
50 Fed. Reg. 13293 (Apr. 3, 1985)

DEPARTMENT OF LABOR

Oftlice of Pension and Welfare Benefit
Programs

{Prohibited Transaction Exemption 85-68;
Application Fole No. D-5258]

Permanent Class Exemption To Permit
Employee Benefit Plans to Invest in
Customer Notes of Employers

AGENCY: Office of Pension and Welfare
Benefit Programs, Department of Labor.

AcTION: Grant of Class Exemption.

SUMMARY: This document contains a
class exemption to permit employee

described in paragraph (g)(1) and (2} of -

ar.
this section, the terms shall in no event . De
exceed 36 months. Tt
(h) All records, information and data St
required to be maintained which relate A
to plan investments in customer notes th
covered by this exemption shall be pe
unconditionally available at their pr
customary location for examination 3 g“
during normal business hours by: . o?
{1) The Department of Labor. ter
(2) The Internal Revenue Service, Tr
(3) Plan participants and beneficiaries. FR
or ’ tra
(4) Any duly authorized employee ot 30,
representative of a person described in fr ‘:
subparagraph (1) through (3) above: - :1‘
Signed at Washington. D.C.. this 3d day of Re
August, 1984. (E}
' sec
Alan D. Lebowitz, Re
Deputy Administrator for Program sec
Operations, Office of Pension and Welfare Co
Benefit Programs. I
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Prohibited Transaction Exemption 79-8}. Bil
The exemption affects participants. coé
beneficiaries and fiduciaries of plans me:
investing in customer notes, and 79_‘
employers of the plan participants. opr
EFFECTIVE DATE: July 1, 1984. A TR wh.
condition requiring independent o fav
fiduciary oversight will be effective with, - safl
respect to transactions entered into "_(‘?5 : reli
30 days after the date of this Federal j\u} —Dey
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.
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¥ arid Welfare Benefit Programs, U.S.
2% ,Department of Labor, (202) 523-7901.
2 ‘¢This is not a toll-free number.
% (gUPPLEMENTARY INFORMATION: On
5 ' August 10, 1984, notice was published in
:the Federal Register (49 FR 32127) of the
pendency before the Department of a
proposed class exemption to allow an
employee benefit plan to purchase and
hold customer notes from an employer
of employees covered by the plan. A
temporary class exemption, Prohibited
Transaction Exemption (PTE) 79-9 (44
FR 17819, March 23, 1979}, permitting
transactions of this kind expired on June
30, 1984. The exemption provided relief
from the prohibited transaction
restrictions of sections 406(a), 406(b) (1)
and (2) and 407(a) of the Employee
Retirement Income Security Act of 1974
(ERISA) and from the taxes imposed by
section 4975 (a) and (b) of the Internal
Revenue Code (the Code) by reason of
section 4975(c)(1) (A) through (E) of the
Code. '

In order to establish a record on
which to base a determination as to
whether permanent relief should be
granted for plan investments in
customer notes, the Department
contacted a number of plans that had
relied on PTE 79-9 seeking information
concerning their experience with the
temporary class exemption. The
Department also solicited the views of
the Associated Equipment Distributors
(AED), an association of several
hundred small businesses engaged
primarily in the sale of construction
equipment. Responses to the
Department's inquiries and to a survey
conducted by the AED among its -
member companies indicated that PTE
79-9 had provided good investment
opportunities to the participating plans
which afforded them relatively
favorable yields with a high degree of
safety. At the urging of plans that have
relied on PTE 79-9 and the AED, the
Department proposed the new
permanent class exemption on its own
motion under section 408(a) of ERISA
and section 4975(c)(2) of the Code ? and

- 1 Section 102 of Reorganization Plan No. 4 of 1978

section 3.01 of ERISA Procedure 75-1 (40
FR 18471, April 28, 1975).

The notice gave interested persons an
opportunity to comment and to request a
hearing on the proposal. Public
comments were received pursuant to the
provisions of section 408(a) of ERISA
and section 4975(c)(2) of the Code and in
accordance with the procedures set
forth in ERISA Procedure 75-1.

1. Description of the Exemption

The class exemption granted pursuant
to this notice permits a plan to acquire
customer notes accepted by an employer
of employees covered by the plan in the
ordinary course of the employer's
primary business activity. The
exemption covers sales as well as
contributions of customer notes by an
employer to its plan. The new
exemption incorporates many of the
same conditions or limitations imposed
under PTE 79-8, which were intended as
safeguards to ensure the protection of
the plan assets involved in the
transactions. These conditions include a
written guarantee by the employer to
immediately repurchase a note if it
becomes more than 60 days delinquent.
A plan may not invest more than 50
percent of its assets in customer notes
and over 10 percent in the notes of a
single customer. Each customer note
sold to a plan must be secured by a
perfected security interest in the
property financed by the note and the
collateral must be insured. Also,
maximum terms ranging up to five years
are imposed on the notes, depending on
the type of property being financed.

A condition of PTE 79-9 that required
a plan to notify the Department annually
in writing if it relied on the exemption is
not retained in the new exemption for
reasons discussed in the preamble to the
proposal.? On the other hand, a new
requirement for independent fiduciary
oversight in regard to plan investments

(43 FR 47713, Octcber 17, 1978), effective December
31. 1978 (44 FR 1065, January 3. 1979), transferred the
authority of the Secretary of the Treasury to issue
exemptions of this type to the Secretary of Labor.

? See 49 FR at 32129.
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in customer notes has been included in
the exemption. Under this new
condition, a plan fiduciary who is
independent of the employer must
approve in advance any acquisition of
customer notes by a plan and must
monitor the plan's ongoing rights with
respect to the customer notes held in its
portfolio.

2. Discussion of Comments Received

The Department received nine letters
commenting on various aspects of the
proposed class exemption.. The comment
letters in general urged that the class
exemption be adopted and stated that
-an exemption of this kind is in the best
interests of the participants and
beneficiaries of plans.

Four comment letters objected to the
requirement proposed in the exemption
that a fiduciary, who is independent of
the employer, approve in advance any
sales of customer notes to a plan and

13294
moritor the ongoing plan investments in
‘hese notes. The letters asserted that the
available evidence indicates that the
temporary exempticn worked well
without an independent fiduciary
requirement and that sufficient
safeguards already are present in the
proposed new exemption. The
cummenters maintain that the
requirement for an independent
tiduciary would add an unnecessary
expense to a plan’'s operation which
would reduce the plan's net investment
re!urn. Some of the letters further
indicated that certain financial
institutions either would be reluctant to
serve in the capacity defined in the
exemption or would demand a broader
fiduciary role. The commenters noted
that many employers relying on the
exemption are smaller companies that
traditionally have not utilized
independent fiduciaries.

As stated in the preamble to the
proposed exemption, the Department
believes, based on its experience with
hoth class exemptions and individual
exemptions, that independent fiduciary
oversight is an important method of

protecting the plan assets involved in an
exempt transaction and avoiding a
potential conflict of interest situation
where, for example, the employer, who
is typically a fiduciary, engages in
transactions with the plan. The
Department recognizes that PTE 79-9
appears to have operated well with the
safeguards incorporated in the
temporary exemption and that this new
requirement may impose some added
expense on the part of plans utilizing the
exemption. The Department is not
convinced, however, that the marginal
savings to a plan in cost or effort from
eliminating this condition outweigh the
added protection of having any covered
transaction subject to the prior approval
and monitoring of a fiduciary
independent of the employer. For this
reason and the reasons previously
outlined in the preamble ta the proposed
exemption, condition IlI(b) is being
retained in the final exemption.

Two comment letters recommended.
without further explanation, that the
scope of the exemption be expanded to
permit sales of customer notes to a plan
by affiliates of the sponsoring employer
as well as by the employer itself. .
Section II of the proposal states, in part.
that the exemption provides relief for
the “acquisition from an employer with
respect to a plan * * * of customer
notes.” Under the definition of customer
notes in Section [. such a note must be
accepted in connection with the
employer’'s primary business activity a8
a seller of the tangible personal property
being financed by the note. The -
commenters point out that an individual
exemption (PTE 82—48, 47 FR 10924) was
granted on March 12,1982 on a
temporary basis to the retirement plans
of the Bale Chevrolet affiliated group-
The exemption covers transactions s
similar to those described in PTE79-9 "
except that the customer notes are
purchased from Bale Finance Company
(Bale Finance) which finances .
automobile sales for customers of the
Bale Chevrolet Company (Bale s
Chevrolet). Bale Chevrolet and Bale =
Finance are the sole members of 8 37
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i controlled group as defined in section

T

'%4563(a) of the Code. The Department
stated in the preamble to the notice of
‘pendency that the exemption was
proposed to be in effect only through
- June 30, 1984 to coincide with the

.. expiration date of PTE 78-8, so that the

Department could make a determination

« gt that time in regard to future relief for

the applicant.

The Department does not believe that
a sufficient showing has been made that
the problems associated with the scope
of the exemption are commonplace and,
consequently, has determined not to
modify the definition of customer notes
in the exemption. However, the
Department continues to be prepared to
consider individual exemptive relief for
transactions of the type described in
PTE 82-48 if the requisite findings under
section 408(a) of ERISA can be made.

The Associated Equipment
Distributors submitted a letter of
comment concerning condition III(d) of
the proposed exemption. Under that
condition, an employer is required to
repurchase a customer note from a plan
in the event the note becomes over 60
days in arrears. As noted in the
preamble to the proposal, the AED had
stated in a letter to the Department
dated April 5, 1984 that business
customers sometimes experience
seasonal or temporary cash-flow
problems not reflective of their basic
financial condition. As a result, the 60-
day default period has occasionally
caused good notes with favorable yields
to be removed from a plan. At that time
the AED recommended that the default
period be extended from 60 to 90 days.
The Department tentatively rejected that
earlier recommendation for reasons
discussed in the preamble to the
proposed exemption.

In its most recent comment letter, the
AED urged the Department to recongider
this matter and reiterated its view that
such an extension would be in the best
interests of plan participants. According
to the AED, an employer. such as an
equipment dealer, knows its customers

well and therefore usually knows

whether a customer is in a sound
financial position despite occasional
seasonal difficulties.

The AED recommended that the
proposed exemption be modified to
state that, while a note would still be
considered to be in default if it was 60
days in arrears. the employer would
have another 30 days to repurchase the
note or to see that payments on the note
are made timely. Alternatively, the AED
recommended that, in cases of a 60-day
delinquency, the employer could petition
the independent fiduciary referred to in
section LII(b) of the proposed exemption
to grant a 30-day extension.

After consultation with the employer,
the independent fiduciary would have
the discretion to grant or deny the
requested extension based on his or her
judgment as to the soundness of the note
and the likelihood of its becoming
current.

Upon consideration of the arguments
put forth by the AED, the Department
has decided to accept the second
alternative suggested in the comment
letter and has modified section ITI(d) of
the exemption accordingly. In all other
respects, the proposed exemption is
being adopted without change.

General Information

The attention of interested persons is
directed to the following:

(1) The fact that a transaction is the
subject of an exemption under section
408(a) of ERISA and section 4975(c)(2) of
the Code does not relieve a fiduciary or
other party in interest or disqualified
person from certain other provisions of
ERISA and the Code. including any
prohibited transaction provisions to -
which the exemption does not apply and
the general fiduciary responsibility
provisions of section 404 of ERISA. |
which require, among other things, that
a fiduciary discharge his or her duties
respecting the plan solely in the
interests of the participants and
beneficiaries of the plan; nor does it
affect the requirement of section 401(a)
of the Code that the plan must operate
for the exclusive benefit of the
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employees of the employer maintaining
the plan and their beneficiaries:

(2) In accordance with section 408(a)
of ERISA and section 4975(c)(2) of the
Code, the Department makes the
following determinations:

(i) The class exemption set forth
herein is administratively feasible,

(i) It is in the interests of plans and of
their participants and beneficiaries, and

(iil} It is protective of the rights of the
participants and beneficiaries of plans;
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(3) The class exemption is applicable
to a particular transacticn only if the
transaction satisfies the conditions
specified in the exemption; and

(4) The class exemption is
supplemental to. and not in derogation
of, any other provisions of ERISA and
the Code. including statutory or
administrative exemptions and
transitional rules. Furthermore, the fact
that a transaction is subject to an
administrative or statutory exemption is
not dispositive of whether the
transaction is in fact a prohibited
transaction.

Exemption

Accordingly, the following class
exemption is hereby granted under the
authority of section 408(a) of ERISA and
section 4975(c}(2) of the Code and in
accordance with ERISA Procedure 75-1
(10 FR 18471. April 28, 1975).

Section . Definition of Customer
Notes. For purposes of this exemption, a
customer note is a two-party instrument,
executed along with a security
agreement for tangible personal
property, which is accepted in
connection with, and in the normal
course of, an employer's primary
business activity as a seller of such
property. A two-party instrument is a
promissory instrument used in
connection with the extension of credit
in which one party (the maker) promises
to pay a second party (the payee) a sum
of money.

Section II. Transactions Covered.
Effective july 1, 1984, if the conditions of
section Il of this exemption are

satisfied, the prohibitions of sections
406(a), 406(b) {1) and (2) and 407(a) of
ERISA and the taxes imposed by section
4975 (a) and (b) of the Code, by reason
of section 4975(c)(1) (A) through (E) of
the Code, shall not apply to the
acquisition from an employer with
respect to a plan and holding by the
plan of customer notes (which, pursuant
to section l11{d), are guaranteed by the
employer), or the repurchase of those
notes by the employer.

Section {II. Conditions. The following
conditions must be met in the case of
each plan which engages in covered
transactions in reliance on the
exemption:

(a) The transaction is on terms at least
as favorable to the plan as an arm’s-
length transaction with an unrelated
party would be.

(b) Effective with respect to customer
notes sold after May 3, 1985—

(1) Prior to the consummation of a
transaction described in section I of
this exemption, the transaction is
approved on behalf of the plan by a
fiduciary who is independent of the
employer, upon a determination niade
by such fiduciary that the (other)
conditions of this exemption will be
satisfied. The independent fiduciary
shall acknowledge his or her plan
fiduciary status in writing with respect
to the transaction. For purposes of this
paragraph. s person is independent of
an employer even though he or she was
selected by the employer (or by a person
with an interest in the employer) if he or

she has no other interest in the -

transaction for which an exemption i8
sought that might affect his or her best
judgment as a fiduciary;

(2) The plan's continuing rights under
the terms and conditions of the acquired *
customer note(s) and under this
exemption shall be monitored and
enforced on behalf of the plan by the
same or another plan fiduciary who is
independent of the employer and who
has acknowledged his or her fiduciary
status and liability as described in
paragraph (b)(1) of this section. The -
independent fiduciary shall be
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responsible for taking all appropriate
actions necessary to protect the plan's
rights with regard to the safety and
collection of the notes purchased by the
plan. These actions shall include, but
not be limited to, ascertaining that
payments are received timely, diligently
pursuing the receipt of delinquent
payments and enforcing the employer's
guarantee to repurchase delinquent
notes, with accrued interest, as
described in paragraph (d) of this
section.

(c) The acquisition of a customer note
from the employer shall not cause a plan
to hold immediately following the
acquisition (i) more than 50 percent of
the current value (as defined in section
3(26) of ERISA) of plan assets in
customer notes of the employer or (ii)
more than 10 percent of the current
value of plan assets in the notes of any
one customer.

(d) The employer guarantees in
writing the immediate repayment of the
outstanding balance of the notes and
accrued interest in the event the note is
more than 60 days in arrears or if other
events occur that, in the opinion of the
independent fiduciary referred to in
paragraph (b) cf this section, impair the
safety of the note as a plan investment.
The independent fiduciary may at his or
her discretion grant an additional 30-day
extension before repurchase of the note

by the employer is necessary upon a

petition by the employer, if the fiduciary
determines, after consultation with the
employer, that such an extension is in
the best interests of the participants and
beneficiaries of the plan. The other _
events (of impairment) referred to above
include, but are not limited ta, the
following:

(1) The obligor on the note fails to
comply with any terms or conditions of
the note.

(2) The obligor becomes insolvent,
commits an act of bankruptcy, makes an
assignment for the benefit of creditors or
a liquidating agent, offers a composition
or extension to creditors or make a bulk
sale.

(3) Any proceeding, suit or action at

law, in equity or under any of the 521
provisions of the Bankruptcy Act or ¥ .-
amendments thereto for reorganization,
compasition, extension, arrrangements,
receivership, liquidation or dissolution is
begun by or against the obligor.

(4) A receiver of any property of the
obligor is appointed under any
jurisdiction at law or in equity.

(5) The obligor fails to take proper
care of or abandons the property being
financed by the note. ‘

(e) The plan receives adequate
security for the note. For purposes of
this exemption, the term adequate
security means that the note is secured
by a perfected security interest in the
property purchased by the obligor on the
note so that if the security is foreclosed
upon, or otherwise disposed of, in
default of repayment of the loan, the
value and liquidity of the security is
such that it may reasonably be
anticipated that loss of principal or
interest will not result. In no event shall
adequate security mean an interest in
intangible personal property, such as,
but not limited to, accounts, contract
rights, documents, instruments, chattel
paper, and general intangibles.

(f) Insurance against loss or damage
to the collateral from fire or other
hazards will be procured and
maintained by the obligor until the note
is repaid or repurchased by the
employer, and the proceeds from such
insurance will be assigned to the plan.

(g) Repayment must be provided for in
the following manner:

(1) Where the note is secured by
heavy equipment, the-term shall in no
event exceed 60 months. For purposes of
this exemption, heavy equipment shall
include machinery sold by equipment
distributors such as, but not limited to,
earth moving, material handling, pipe
laying, power generation, and ~
construction machinery manufactured
according to standard specifications, but
shall not include such equipment which
has been specifically designed and
manufactured to a user's specifications
and which cannot reasonably be '
expected to be resold in the ordinary -
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course of the equipment distributor’s
business.
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(2; Where the note is secured by
nassenger automobiles and light-duty
nighway motor vehicles, the term shall
‘n no event exceed 48 months. For
purposes of this exemption, passenger
automebiles and light-duty highway
rmotor vehicles are defined as vehicles
which kave a gross weight of 10,000
nouids or less, are propelled by means
uf their own motor and are a type used
‘or highway transportation.

(3) Where the note is secured by
tangible personal property other than
heavy equipment or motor vehicles
described in paragraph (g) (1) and (2) of
this section, the term shall in no event
exceed 36 months.

(h) All records, information and data

required to be maintained which relates
to plan investments in customer notes
covered by this exemption shall be
unconditionally available at their
~ciomary location for examination
during normal business hours by:

(1) The Department of Labor.

(2) The Internal Revenue Service,

(3) Plan participants and beneficiaries.
or

{(4) Any duly authorized employee or

"t‘_“"j e ""1.

representative of a person described in B

subparagraph (1) through (3) above.

Signed at Washington. D.C.. this 28th day
of March 1985.

Alan D. Lebawitz, ‘ ‘.

Acting Administrator, Office of Pension and
Welfare Benefit Programs.
{FR Doc. 85-7901 Filed 4-2-85: 8:45 am|]

BILLING CODE 4510-29-M
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HARVEY M NEWMAN CPA
GERALD L GRABUSH. CPA
BARRY B BONDROFF CPA

Grabush,Newman & Co.,P.
PHILIP | MAT? CPA

NORIMAN N POLONSKY LA Certihed Publc Accountants
KENNETH E . ARASH CPA

LI EN M SCHIFF CHA

February 20, 18987

¢
Mr. Richard Shofer

Catalina Enterprises, Inc.

5006 Liberty Helghts

Baltimore, Maryland 21207

Dear Dick:

It has come to our attention, during the preparation of you cor-
poration and individual Income tax returns for 1985, that your Indi-

vidual! Income tax return, Form 1040 shoul!d be amended for the year
ended December 31, 1984.

The amendment would be In the form of additlonal Income of
approximately $150,000 which Is the amount that was drawn out of the
pension”1984, In the form of loans, that was In excess of the.
allowable 1oan amount of $50,000. The changing of the character of
these items from loans to wlthdraws and consequently income to you,
would also effect the Interest deduction ctaimed that year.

- N
1 f you have any questions on this letter,

or want us to proceed
with making the amendment as noted,

pliease call me.

Very truly yours,
Ab /uwg
Kenneth £. arash

KEL/Nnjj

DEFENDANT’S
) ! EXHIBIT
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Suite 350. The Quadrangle + The Village of Cross Keys » Balimore, Maryland 21210 » 301-323-9300
MEMBER OF THE INTERNATIONAL GROUP OF ACCOUNTING FIRMS WITH OFFICES IN PRINCIPAL CITIES




MEMO TO ¢ SFJ

FROM ¢ BJK

DATE : JuLYy 12, 1988

RE : ATTORNEY THOMAS BOWDEN

Susan, I got a call on July 1 from Tom Bowden from
I believe Baltimore.

He has a malpractice action against Stewart Hack &
Company.

Apparently, Hack advised a client of theirs that
he could withdraw his voluntary contribution account.

Allegedly, Hack did not give any tax advice, or if
he did he gave the wrong tax advice. I think it was
probably the former.

In any event, the individual took out the money
and assumed that it was not taxable. This is somewhat
ludicrous, but I would have to see exactly what was said.

I would also have to see the documentation.

Right now, he is looking for us to be expert
witnesses. He says he has a local lawyer who is a pension
lawyer and contends that it is malpractice.

I told him I'd look at the case on an hourly basis
and give him an analysis, both as to whether Hack gave the
wrong advice or failed to give him advice and whether we
think Hack has any responsibility to give him tax advice. I
told him I didn’t think that most of the actuaries I know
would specifically give tax advice.

I also believe that it would be unusual for
someone to assume that money would not be taxable.

In any event, we can take a look at it and see
what the guy has.

1 told him, specifically, that we could not spend
any time preparing or assisting in depositions, etc., ubntil
the fall.

e A
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Prusl(./y & GiamPetro, P.C.

BYRON R. PRUSKY

0.C .PA anD N 4. 8ARS OMuY
NicHoOLAS J. GIAMPETRO
N.J, P AND O.C. BAPS A 30

FrRans M. De Nig

N.J,PA ANDO O.C. BARS ALS0

Law OFFICES

A PROFESSIONAL CORPORATION

THE DULANEY CENTER
SUITE 108
849 FAIRMOUNT AVENUE

TOWSON, MD 21204

PriaDELPHIA OFFICE

Two PENn CENTER PLaZA
Suite 1919
PriLADELPHIA, PA 19102
(218) 5684 1991

WasningTon Orrice

8201 CorpoRraTE DRive
Suite 1250
LANOOVER, MD 20788
(202) 872-1818

(301) 339 7466
Davio M. TRALINS

PLEASE RepLy To:

November 3, 1987

Towson

Mr. Richard Shofer
5006 Liberty Heights Avenue
Baltimore, Maryland 21207

Personal & Confidential

Dear Dick:

The purpose of this letter is to outline what we discussed in our
conversation on October 30, 1987.

In 1984 it is my understanding that you withdrew $200,000 from
your voluntary account. The treatment is as follows:

l. Approximate amount of $76,000 which represents your basis in
the voluntary account. You can treat this withdrawal as a
loan or as a withdrawal. If it is treated as a loan, then
interest is due thereon. If it is not treated as a loan or
if it is treated as a withdrawal it is not taxable to you.

2. The next $50,000 is treated as a loan; however, it 1is not

taxable subject to the rules under the Tax Equity and Fiscal
Responsibility Act of 1982.

3. The balance is a loan which will be considered as taxable to
you.

Your withdrawal of $74,000 in 1985 is a loan with interest due
thereon. This loan is treated as a taxable distribution.

It would further appear that you may withdraw, if the plan
provides, part or all of your voluntary contributions, and the

DEFENDANT’S
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Pruskv & Gidml)etro. PC.

Mr. Richard Shofer
November 3, 1987
Page -2-

earnings thereon at any time, even while you are an active
participant in the plan (Alan, see Rev. Rul. 69-277). Hence, you
may elect to treat any "loan" from your voluntary account as an
actual distribution and terminate its loan status. However, to
the extent that the loan was not taxable (i.e., the second

$50,000), wupon treating it as a withdrawal it would beconme
taxable.

Should you have any further questions about our conversation, do
not hesitate to contact me. It is always a pleasure to be of
service to you.

Sincerely yours,
PRUSKY & GIAMPETRO, P.C.

o Juh

Nicholas J. Giampetro

NJG/laf

cc: Alan Marvel, C.P.A.

pcc: Dennis
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Law OFFICES

Prusl(] & GiamPetro, P.C.

BrroN R.PRUSKY A PROFESSIONAL CORPORATION PHiLapcipria OFFICE
O C .M AND N . BARS ONLY Two PENn CENTER PLAZA

THE DULANEY CENTER Suire 1919

MPETR
Nickolas J GiampPETRO SUITE 108 PHILADELPKIA, PA 19102
M.J,PA_ANO O.C. BARS ALSO .
843 FAIRMOUNT AVENUE (2:8) s64- 99
Frans M. De Nie TOWSON, MO 21204 WasHINGTON OFFICE
. . -5 0 —_——

N:dvPA-4NO O.C.BARE AL (301) 339-7466 8201 CorpPoRratL DRivE
Davio M. TRALINS Suire 1250

LANDOVER, MD 20788
(z02) 872-1818

April 11, 1988 —

PLease Repy To:

Towson

Thomas A. Bowden, Esquire

Blum, Yumkas, Mailman, Gutman & Denick, P.A.
1200 Mercantile Bank and Trust Building

2 Hopkins Plaza

Baltimore, Maryland 21201-2914

Personal & Confidential

Dear Mr. Bowden:

You have asked us to express an opinion regarding the contents of
a letter dated August 9, 1984 by the Stuart Hack Company
addressed to Richard Shofer and signed by Stuart Hack. The focus
of this letter will be on the issue of borrowing money from a
voluntary account and its attendant tax consequences.

The last paragraph of the Hack 1letter provides "the TEFRA
provisions on the limits on loans apply only to employer accounts
and specifically do not apply to employee voluntary accounts. It
is my opinion, you can use your voluntary account as collateral
for a loan or you can borrow up to 100% of your voluntary
account."

Section 72(p) of the Internal Revenue Code provides that 1loans
from qualified retirement plans are treated as distributions from
the plan. That section further provides an exception to the
general rule that if the amount of the loan is not greater than
the lesser of $50,000 or one-half of the vested accrued benefit
of the participant, the 1loan will not be treated as a
distribution. This rule 1is applicable for 1loans made after
August 13, 1982, but loans made after August 13, 1982 are
aggregated with loans made on or before August 13, 1982. We are
enclosing a copy of the applicable section of the Internal
Revenue Code. The foregoing was the law in effect in 1984 and
1985, but has since been changed as a result of the Tax Reform
Act of 1986; however, the changes are effective for transactions
entered into after December 31, 1986.




Prusl()' & GiamPctro. P.C.

Thomas A. Bowden, Esquire
April 11, 1988
page -2-

Loans in excess of non-taxable limits are not prohibited, merely
taxable and, hence, their taxability does not excuse lack of
repayment. All taxable plan loans are subject to tax as other
income. Repayment of taxable loan distributions establishes a
basis equivalent to the amounts repaid so that when a regular
plan distribution is made, these amounts will not be subject to
taxation again.

The law treats 1loans in excess of the above 1limits as
distributions, the tax treatment of which is dependent in part on
whether a participant's interest in the plan included non-
deductible employee <contributions recoverable as non-taxable
distributions. The Senate explanation to the bill which was
enacted into law provides that loans will be deemed made first
from non-deductible employee <contributions to the extent
available. Hence, loans from a voluntary account to the extent
of the employee's contributions thereto would be non-taxable.
Loans in excess of the employees contribution to the voluntary
account are subject to the rule that to the extent the loan is
greater than the lesser of $50,000 or one-half of the vested
accrued benefit the 1loan will be treated as a taxable
distribution.

It is our further opinion that a taxable distribution will result
in a non-deductible excise tax in the amount of 10% of
distributions occurring before the participant attains the age of
59 1/2.

Should you require further information, feel free to contact us.

Sincerely yours,
/ﬁRUSKY & GIAMPETRO, P.C.

/] S L | _

chholaswﬁ. iampetro

NJG/1laf ‘ ﬂ
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April 2i, 1983

Nichoias J. Giampeiro, Zsquire

Prusky & Giampetro, 2.C. [‘
The Dulaney Center :
Suite 108

849 Fairmount Avenue

.. Towsoa, Maryland 21204

Re: Richard Shofer, Catalina Enterprises, Inc.
e Cataiina Ence:ptices, Inc. Pension Plan

."Dear Mr. Giampetro'

: Thank you for your letter dated April 11, 1988, con-
- cerning Stuart Hack'as August 9, 1984 letter. It is clear from
~that letter that Hack's suggestLon as to borrowing from Shofer's

voluntary account had sarious tax conseguences that were not nen-
tioned in Hack's letter. '

; Now, I would appreciate your expanding the scope of
your letter to support other allegations set forth in the
Cozplaint £iled in the case. A copy of that Complaiat is
‘euciosed. ‘ '

To the extent that you can do so, I would like you to
opine as tO the folliowing:

i, Whether iHack's Auguset 9, 1984, advice was
correct with regard to using voluntary accounts as collateral;

2. snether following Hack's advice with regard
to collateralizing = veluntary account w~ouid have had any tax
consequences;

3. Whether fcllowing Hack's advice with regard

to collateralizing a voluntary account wouald have been illegal,
and

4. Whether the cmlssion in Hack's letter of any
mention of tax consegGuences by either collateralizing or
borro~ing ifom voluntary accounts constituted a failure to
observe the standard oi care of a reasonavly prudent and con-
petent actuary and pension consultant,




—
]

.Nicholas J. Gianpetro, Esqui:e
April 21, 1983
- Page 2

I look forward to your response to thess questions at
your earliest conveniencs.

-

Very truly yours,

Thowas A. Bowden

.- . TAB/aes .
- 15WD13C:L60-L60.1 .

- : @@: Mr. Richard chofer
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June 16, 1988 .

PiLgasc Reeur To.

Towson

Thomas A. Bowden, Esquire

Blum, Yumkas, Mailman, Gutman & Denick, P.A.
1200 Mercantile Bank and Trust Building

2 Hopkins Plaza

Baltimore, Maryland 21201

Personal & Confidential

_RB: Richard Shofer v. The Stuart Hack Company, et al.
Case No: 88102069/CL79993

Dear Mr. Bowden:

The purpose of this letter is to respond to your letter dated
April 21, 1988, whereby you asked me to clarify and expound upon

certain facets of a letter received by Richard Shofer from Stuart
Hack on August 9, 1984.

Pivotol to the answer to your questions contained in your letter

of April 21, 1988 1is that the 1Internal Revenue Code Section
72(p) (1) (B) states:

(B) Assignments or Pledges. - If during any taxable
year a participant or beneficiary assigns (or agrees to
assign) or pledges (or agrees to pledge) any portion of
his interest in a qualified employer plan, such portion

shall be treated as having been received by such
individual as a loan from such plan.

Hence, loans and assignments or pledges are treated the same for
purposes of dJdetermining whether said loan or assignment is a
distribution under Section 72 of the Internal Revenue Code.
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Prusl(j & Giaml)etro. PC.

Thomas A. Bowden, Esquire
June 16, 1988
Page 2

There does not appear to be any mention of the tax consequences
of pledging or assigning amounts in a voluntary account to the
extent that they exceed one's after-tax contribution. The advice
contained in Mr. Hack's letter and the ommission from Mr. Back's
letter of the tax consequences of borrowing from the voluntary

account in excess of one's after-tax employee contributions does
not constitute an illegal act.

Should you desire further information, do not hesitate to contact
us.

Sincerely yours,
PRUSKY & GIAMPETRO, P.C.

! A |
"/\/I‘ [t j\ /l/,]/‘

Nicholas J. Giafipetro
\ : q\-)

NJG/laf
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August 14, 1980

Mr. Richard Shofer
Catalina Enternrises, Inc.
5006 Liberty lleights Ave.
Baltimore, MD 21207

Re: Catalina Enterprises, Inc.
Pension and Profit Sharing Plans
Forms 5500-C and Prohihited Transaction

Dear Mr. Shofer:

Enclosed you will find the annual renorting
forms for both Pension and Profit Sharing Plans
which must be filed with the Internal Revenue
Service by 10/15/80. The 5500-C forms with their
attachments should he filed according to the in-
struction sheet. As you file the form I would
appreciate it, if you would return the zostcard to
us indicating the date you filed the form.

Since the pension olan borrowed $4,3170 from the
profit sharing plan in 1978, we believe this is a pro-
hibited transaction and we have answered "yes"to
question 21 (a) on page 3 of the 5500 form. Also, we
have prerpared an attachment to the 5500 form outlining
the little information we have ahout the transaction.
This attachment 1s required as a vart of the £filing.

You will also note that we have partially pre-
pared a Return oI Tnitial Excises Tax Related to
Pension and Profit Sharing Plan (Form 53330.) Re-
cently, we have noticed that both the Internal
Revenue Scrvice and the Department of Labor are
taking a much mor2 active role in reviewing olans
to insurec that they do not enter into any trans-
actions that are vrohibited under the law. Because
of the stepped up enforcerent taken by the govern-
ment in this area, we think that it is advisable,
in order to protect thg plan, to advise all of our




7

Mr. Richard Shofer
August 14, 1980 .
Pahe 2

clients to strictly follow the law concernina pro-
hibited transactions and report and pay the tax on
any transactions that we discover Auring the year.
Thus, I would strongly sugcest that you comnlete
parts III, IV and VI of the Form 5333 and pay aay

tax that is due. Ve were unable to comzoute the tax

because we do not have enough information on the
transaction. Basically, the "amount involved in
prohibited transaction" that must be filled in, in
part III, item 13 column c¢., is not the amount of
the loan, but is actually the greater of either
the actual arnount charged Zor the use of the money
during the 1999 plan year. What this means is
that the tax is comouted on the interest the plan
actually paid or should have paid if the fair
market rate of interest was greater than actually

paid by the plan. The tax is equal to 5% of the
amount involved.

To give you an example, suprcose the plan was
to pay $800 intcrest on the loan during 1979. The
tax would be 5% of $800 or $40.

You may wish to contact your accountant for
additional information on how to compute the tax
on this particular prohibited transaction.

I want you to understand that hecause of the
stepped up enforcement action by the jovernment,
we think it is advisable that all plans strictly
follow the law when it cormes to prohibited trans-
actions. Wnether or not vou actually pay the tax
or file Form 5330, it is, of course, entirelv up
to you, but we 4o reccmmend that vou comply with
with the rules regarding prohibited transactions.
For your own information, the excis~ tax of 5% 1s
imposed ecach y~ar until the prohibited trans-
action is entirely corrected, in this case mean-
ing the loan is.entirely paid off. Also, the
Internal Revenue Service can give you a 90 day

"correction period" in order to correct a transaction.




Mr. Richard Shofer
August 14, 19890
Page 3

Once the I.R.S. formally notifies you that they
are imposing the 90 day correcticn period, if
the transaction is not corrected within that 90
day period then the Service has the right to impose
an excise tax equal to 100% of the amount involved
in the transaction. Finally, the Department of
Labor can file suite against the plan fiduciaries
requiring that the transaction he corrected. 1In
short, the Internal Revenue Service can turn this
loan into a 90 day demand note.

If you do decide to pay the excise tax and file
Form 5330, I would appreciate it if you would send

us a copy of the form as it is filed with the Internal
Revenue Service.

Finally, we are not expressing any opinion on
wvhether the 1973 interplan loan of $16,500 and the
1974 loan of $4,000 are prohibited transactions. They
may not have bheen prohibited when entered into, but

they may now be prohibited because of the lack of
payments.

. Very truly yours,

G, 0
/\/r\ /:/ /,.I?‘\-o'/nv"

John W. Molino
. Manager
Plan Administration

JWM/mr
Enclosures

cc: Harvey Newman, CPA

e
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MSA SC 5458-82-152

Dates: 2010/02/17
Description: Case numbers received from J. Hollander -

BALTIMORE CITY CIRCUIT COURT (Paternity Papers) Arrington v. Rodriguez, 1989, Box 169
Case No. 119070 [MSA T3351-923, CW/16/31/25]

File should be named msa_sc5458_82_152_[full case number]-####

2010-02-22 C Baker scanned 137 pages, created pdf and uploaded pdf to msaref
for folder #1.

2010-02-22 C Baker scanned 164 pages, created pdf and uploaded pdf to msaref
for folder #2.

2010-02-22 C Baker scanned 292 pages, created pdf and uploaded pdf to msaref
for folder #3.

BALTIMORE CITY CIRCUIT COURT (Civil Papers, Equity and Law) Rolnik v. Union Labor Life
Ins. Co., 1987, Case No. 87313071

Case is split between 2 boxes:

Box 387 [MSA T2691-2026, HF/8/35/8]

Box 388 [MSA T2691-2027, HF/8/35/9]

2010-02-19 F. Leach scanned 369 pages, created pdf and uploaded pdf to msaref
for folder #1.

2010-02-19 D. Lee scanned 271 pages, created pdf and uploaded pdf to msaref for
folder #2.

2010-02-19 D. Lee scanned 326 pages, created pdf and uploaded pdf to msaref for
folder #3.

2010-02-22 F. Leach scanned 432 pages, created pdf and uploaded pdf to msaref
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Box 527 [MSA T2691-2631, HF/11/38/18]

Box 528 [MSA T2691-2632, HF/11/38/19] 266 '04585
File should be named msa_sc5458_82_152_[full case number]-####

BALTIMORE CITY CIRCUIT COURT (Civil Papers, Equity and Law) Attorney Grievance
Commission v. Yacono, 1992, Box 1953 Case No. 92024055 [MSA T2691-4591,
OR/12/14/65] File not in Box
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BALTIMORE CITY CIRCUIT COURT (Civil Papers, Equity and Law) Feldmann v. Coleman,
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Co. and Blum, Yumkas, Mailman, 1993, Box 518 Case No. 93285087 [MSA T2691-5593,
OR/22/11/20]

2010-02-18 D. Lee scanned 125 pages, created pdf and uploaded pdf to msaref
File should be named msa_sc5458_82_152_[full case number]-####

BALTIMORE CITY CIRCUIT COURT (Civil Papers, Equity and Law) Booth v. Board of Appeals,
1993, Box 589 Case No. 93330026 [MSA T2691-5665, OR/22/12/45]
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BALTIMORE CITY CIRCUIT COURT (Civil Papers, Equity and Law) Stubbins v. Md. Parole
Comm'n., 1993, Box 616 Case No. 93354003 [MSA T2691-5692, OR/22/13/24]
2010-02-18 C. Baker scanned 66 pages, created pdf and uploaded pdf to msaref
File should be named msa_sc5458_82_152_[full case number]-####

BALTIMORE CITY CIRCUIT COURT (Civil Papers, Equity and Law) Fitch v. DeJong, 1994,
Box 109 Case No. 94077005 [MSA T2691-5817, OR/28/9/2]

2010-02-18 C. Baker scanned 238 pages, created pdf and uploaded pdf to msaref
File should be named msa_sc5458_82_152_[full case number]-####

BALTIMORE CITY CIRCUIT COURT (Criminal Papers) State v. Bowden, 1987, Box 142 Case
No. 18721501 [MSA T3372-984, CW/2/23/13]
File should be named msa_sc5458_82_152_[full case number]-####

BALTIMORE CITY CIRCUIT COURT (Criminal Papers) State v. Redmond, 1988, Box 191
Case No. 48828071 [MSA T3372-1282, HF/11/23/43]

2010-02-19 F. Leach scanned 50 pages, created pdf and uploaded pdf to msaref
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BALTIMORE CITY CIRCUIT COURT (Criminal Papers) State v. Parker, 1990

Box 100 Case Nos. 290213034,35 [MSA T3372-1476, OR/16/16/8]

2010-02-19 C. Baker scanned 63 pages, created pdf and uploaded pdf to msaref
Box 104 Case Nos. 290221060,61 [MSA T3372-1480, OR/16/16/12]

2010-02-18 F. Leach scanned 87 pages, created pdf and uploaded pdf to msaref
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BALTIMORE CITY CIRCUIT COURT (Criminal Transcripts) State v. Monk, 1991, Box 78 Case
No. 591277019 [MSA T3657-403, OR/17/11/21]

2010-02-19 D. Lee scanned 460 pages, created pdf and uploaded pdf to msaref
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BALTIMORE CITY CRIMINAL COURT (Transcripts) Eraina Pretty, 1978, Box 43 Case Nos.
57811846, 57811847, 57811848, 57811858, 57811859, 57811860 [MSA T496-3990,
OR/18/22/41]

Case 57811847 and Case 57811858 have pull slips in the record center box that
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1993.
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