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DEFENDANTS DE FRANCIS8 AND JACOBS’ REPLY
TO THE MANFUS08’ RESPONSE TO
MOTION TO DIRECT ENTR ART FINAL JUDG.

I. INTRODUCTION

In a snide and mean-spirited response, the Manfusos
and their counsel seek to halt a legitimate and good faith
effort by De Francis and Jacobs to protect and preserve any
meaningful right to appeal a decision by this Court which they
contend is erroneous. The eighteen page response devotes
substantial rhetoric to specious arguments that the motion is
untimely, to fanciful allegations of bad faith on the part of
De Francis and Jacobs, and to carping about expense to the
Manfusos which would have been incurred even if this motion had
been filed the day following the Court’s Order. The Manfusos
devote only three pages of their response to addressing the
legal issues which this Court has been called upon to decide.
Sheared of its rhetoric, the response fails to adequately
address the true legal issues, and this Court must conclude
that the Motion to Direct Entry of Partial Final Judgment

should be granted.




II. THE MOTION I8 NOT UNTIMELY.

Section III of the Manfusos’ response incorrectly and
intentionally mischaracterizes the Defendants’ Motion as an
"appeal". The Manfusos and their counsel apparently hope that,
by placing an incorrect label on the motion, this Court will
somehow be fooled into believing that the time limitations
established by the Maryland Rules of Procedure for appeals
govern the filing of this motion. The Defendants trust that
the Court will not be so easily mislead.

The issue of untimeliness is laid to rest by the
Manfusos’ own response. As pointed out on page 4 of their
response, "Rule 2-602(b) contains no express deadline for
requesting the entry of partial final judgment . . . ", Nor
does any other Maryland Rule. The motion can hardly be
untimely when no deadline is established by the Rules. The
motion is timely and no amount of convoluted analysis can
change that fact.

Nevertheless, the Manfusos and their counsel go on
for approximately four pages in a vain attempt to convince this
Court to establish a deadline for the filing of a Rule 2-602
Motion when the Rules Committee and the Maryland Rules of
Procedure established no such deadline. The Manfusos and their
counsel argue that Rule 2-602(b) is analogous to Federal Rule
of Civil Procedure 54 (b). Federal Rule 54 (b) does not

establish any time limit for requesting the entry of final




judgment when an order disposes of less than the entire action.
See Fed. R. Civ. P. 54(b).

Having found no deadline for requesting the entry of
a partial final judgment in either the Maryland or the Federal
Rules themselves, the Manfusos attempt to conjure up a deadline
from a 1972 case from the 7th Circuit and from a Court of

Claims case. Schaefer v. First National Bank of Lincolnwood,

465 F.2d 234 (7th cir. 1972), involved two parties who

initially appealed their dismissal from a class action without
first seeking a Rule 54(b) determination from the trial court
that there was no just reason for delay. Id. at 235. Because
of that shortfall, the Circuit Court dismissed the appeal.
Three months after the appellate ruling the party sought a Rule
54 (b) determination, but then allowed the trial court to delay
a ruling on that request for more than a year. The delay
condemned in Schaefer, thus, was not a delay between the trial
court’s interlocutory order and the seeking of a Rule 54 (b) |
determination, but that between the appellate court dismissal
for failure to obtain a Rule 54(b) determination and the
obtaining of such an order.

The other case cited by the Manfusos, Cherokee Nation
of Oklahoma v. United States, 23 Cl. Cct. 735 (1991), involved
an attempt to obtain Rule 54 (b) certification of the dismissal
of a complaint where the motion to direct entry of final
judgment was filed simultaneously with an amended complaint.

Id. at 736. In the interim, the plaintiff had filed an




intervening amended complaint that "in blatant disregard of the
October 29, 1990 Order, realleged virtually every issue set
forth in its original complaint" which was dismissed by the
original order. Id. The court held that the Plaintiff was not
entitled to Rule 54(b) certification because it had not alleged
that any hardship or injustice would result if it could not
obtain immediate appellate review. Id. at 738. The
proposition for which the Manfusos cite the case was added in
dicta. See Id. at 739.

These very cases, however, have been rejected by the
authority cited by the Manfusos. Noting the "rather bizarre

facts" in Schaefer, the Court in Bank of New York v. Hoyt, 108

F.R.D. 184, 185 (D.R.I. 1985), cited by the Manfusos at p. 8,
rejected the proposition that as a general rule a trial court
should not grant a motion for a Rule 54(b) order when filed
more than thirty days after the original order. Id. at 185
("This court eschews any such inflexible criterion."). The
court noted that "Rule 54 (b), unlike a myriad of other
provisions in the Civil Rules, e.gq., Fed. R. Civ. P. 59(b),
59(e), 72(a), 74(a), contains no express temporal restrictions.
Noting that the time a party sought to obtain Rule 54 (b)
certification "should not be accorded talismanic importance,"
the court held that "in the absence of a fixed time limit for
taking action, it seems prudent for the court to assess the
timeliness of such an initiative on a case-by-case basis." Id.

at 186.




The construction that the Manfusos attempt to place
on Rule 54(b), and by implication on Maryland Rule 2-602, has

been rejected by the learned treatises. For instance, in 6

Moore, et al, Moore’s Federal Practice 954.41[1] at 54-258
(1993), the authors note that the rules governing entry of
final judgment of an entire action "have no application to
judgments under Rule 54(b)." Noting that a decision of the
court disposing of less than the entire action will appear on
the docket sheet but remain interlocutory until the ultimate
judgment in the action, the authors add that "there is nothing
in Rule 54 (b) that indicates that the entry of such an order in
any way limits the authority of the court to direct entry of
judgment at a later time when it is advised that there is no
longer any just reason for delay." Id. Indeed, as the authors
add, "this discretion in ’timing’ the entry of judgment seems
to be necessary to the concept of the district court as

‘dispatcher’". 1Id. See also 10 Wright, et al, Federal

Practice & Procedure §2654 at 39 (1970) (noting that the time
for appeal begins to run from the entry of a Rule 54(b) order);
id. at §2661 at 128 ("once there has been a Rule 54 (b)
certification and a final judgment has been entered, the time
for appeal begins to run.").

The Manfusos attempt to confuse the issue by their
argument that Maryland Rule 8-202(a) requires notice of appeal
to be filed within thirty days after entry of the order from

which appeal is taken. See Manfusos’ Memo at 5. Because Rule




8-202(a) begins the thirty day period after entry of the
"judgment or order," it is clear that in a Rule 2-602
situation, the time for filing a notice of appeal does not
begin until entry of the Rule 2-602 judgment. A notice of
appeal before the trial court makes an express determination
pursuant to Rule 2-602(b) would be premature!

The discussion by the Manfusos and their counsel of
the exclusive method of securing appellate review is
meaningless, inapposite and expressly designed to mislead this
Court into believing that the motion is somehow an appeal. The
motion is not an appeal. It is a Rule 2-602 motion requesting
that this Court exercise its discretion and enter a partial
final judgment so that these Defendants may exercise their
right to appeal. Nothing could be clearer, and the efforts to
recharacterize the motion as an appeal should be rejected.

The Manfusos and their counsel next attempt to
prejudice this Court in its review of this very simple issue by
claiming that De Francis and Jacobs delayed filing this Motion
for some ulterior purpose or motive.' The Manfusos and their
counsel know, because they were part of the process, that the

alleged "delay" was occasioned by De Francis and Jacobs

' In fact, in a footnote on page 7, the Manfusos’ counsel
apparently suggests that the delay was for the purpose of
frustrating the Manfusos’ attempt to obtain rightful redress and
that this alleged frustration constitutes a breach of the
Maryland Rules of Professional Conduct. If the Manfusos and
their counsel truly believe that this ridiculous position is
supported by the facts, then they should present it to the proper
forum for resolution where it can be replied to by counsel in a
meaningful way and summarily dismissed as meritless.




instituting and pursuing every reasonable and appropriate
opportunity to fully and completely settle all of the disputes

¢ prior to the Court’s ruling and at the

between the parties.
specific request of Mr. De Francis, he and his undersigned
counsel met with Robert Manfuso and one of his counsel, Andrew
Graham, on two occasions in an attempt to arrive at a full and
complete resolution of the parties’ disputes. These meetings
took place on July 8 and 9, 1993. These first two meetings led
De Francis to believe that Robert Manfuso and Mr. Graham
sincerely desired to end all disputes between the parties.
Following the Court’s ruling of August 6th,
settlement negotiations continued, albeit with a different cast
of characters and with a different emphasis. Mr. Herbert
Garten substituted for Mr. Graham at a settlement conference
held on August 12, 1993, and thereafter appeared to inject a
renewed hostility into the negotiations. Areas of previous
agreement with respect to the exercise of the buy/sell
provision by the Manfusos prior to October 1, 1993 and other
matters evaporated and the Manfusos’ commitment to trigger the
buy/sell provision suddenly became conditional. While the
Manfusos’ public posture was that they intended to exercise the

buy/sell, their private posture, now expressed in

2 The Manfusos and their counsel know that the
implementation of the buy/sell provision will not resolve all
disputes between the parties. It is disingenuous for the

Manfusos to suggest in their response that the Court’s decision
does not resolve all of the disputes between the parties, and to
then assign fault to De Francis and Jacobs for an alleged delay
caused by their efforts to resolve all disputes.
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correspondence to De Francis and Jacobs, was that they wanted
the right to conduct due diligence and to then exercise the
buy/sell provision only at their sole option and discretion.
This position, contrary to their public posturing, was
expressed in correspondence to De Francis, Jacobs and their
counsel by Mr. Garten in a letter dated August 12, 1993.
Attached as Exhibit A.

Despite the change in the Manfusos’ position, De
Francis and Jacobs continued to explore every possibility in
regard to settlement. In fact, De Francis and Jacobs attempted
to convince the Manfusos to agree to submit all issues related
to settlement to this Court for mediation. This offer to
submit a full agenda of all open issues to the Court for
mediation and guidance was rejected.

The reasons for not filing a Motion to Direct the
Entry of a Partial Final Judgment sooner are obvious. First,
until such time as the Manfusos actually exercised the buy/sell
provision of the Stockholders’ Agreement, there was no reason
to expend additional time, money and judicial resources on
filing a motion and pursuing an appeal. Second, two meetings
with the Manfusos and their counsel suggested that further
settlement discussions might bring an end to all disputes
between the parties. Unfortunately, despite repeated efforts
by De Francis and Jacobs, further settlement discussions proved
fruitless, and the Manfusos triggered the buy/sell provision by

letter dated October 9, 1993.




The Manfusos and their counsel complain about the
fact that once they triggered the buy/sell provision by their
October 9th letter, that De Francis and Jacobs further delayed
the filing of their motion. What the Manfusos and their
counsel failed to tell the Court is that following the receipt
of the Manfusos’ October 9th letter, De Francis and Jacobs,
through their undersigned counsel, again approached the
Manfusos’ counsel regarding settlement. They reiterated their
position that the buy/sell provision was not in full force and
effect and that they would only consent to its utilization as
part of an overall settlement of all issues. If the Manfusos’
disagreed with this concept, counsel for De Francis and Jacobs
specifically requested that the Manfusos and their counsel join
in the filing of a joint motion to direct the entry of a
partial final judgment so that this issue could be presented to
the Court on an expedited basis. The Manfusos, through their
counsel, declined to seek a joint and expeditious resolution of
this issue. Instead, they expressed an interest in settling
all issues, but declined any further meetings and requested a
written settlement proposal. They then elected to file a
spurious and inappropriate action against the De Francis Estate
primarily to publicize the purchase price set forth in their
October 9th letter.

Instead of "thumb twiddling", De Francis and Jacobs
made good faith, although to date unsuccessful, efforts to

settle all of their disputes with the Manfusos. In fact, they




provided the Manfusos with a written settlement proposal dated
November 18, 1993. Attached as Exhibit B. That proposal was
rejected out of hand by the Manfusos by letter telecopied to
undersigned counsel at 5:30 p.m. on November 23, 1993.
Attached as Exhibit C. No counter proposal of any kind was
made by the Manfusos.

Having acted in good faith and in conformity with the
Maryland Rules, De Francis and Jacobs should not now be
penalized for missing a deadline which does not exist.

III. THE COURT'’S8 AUGUST 8, 1993 ORDER I8 PROPERLY CERTIFIABLE
UNDER RULE 2-602.

The Manfusos have not even attempted to address the
vast line of state and federal authority that De Francis and
Jacobs cited in their original memorandum for the proposition
that the Court may and should certify a final judgment on Count
IV of the Manfusos’ Complaint under Maryland Rule 2-602(b). As
those cases establish, a failure to permit an appeal now would
"deny the appellant means of further prosecuting or defending
his rights and interests in the subject matter of the
proceeding." Scheve v. McPherson, 44 Md. App. 398, 403 (1979).
As noted in the original memorandum of De Francis and Jacobs,
the Manfusos’ claim for a declaratory judgment and De Francis
and Jacobs’ claim for contract damages involve separate rights
to recovery and therefore constitute separate claims. See Biro
V. Schombert, 285 Md. 290, 294 (1979). As noted in the
original memorandum, a claim involves the right to enforce a
remedy and where multiple claims would permit separate, ji.e,,




not mutually exclusive, recoveries, there are multiple claims
that can be separately enforced or certified for appeal.
Diener Enterprises v. Miller, 266 Md. 551, 556 (1972); Rieser
v. Baltimore & Ohio RR Company, 224 F.2d 198 (2nd Cir. 1955),
cert. denied, 350 U.S. 1006 (1956).

Nor have the Manfusos attempted to discuss United
States Supreme Court authority holding that under Rule 54 (b) of
the Federal Rules, which the Manfusos acknowledge to be the
equivalent of Maryland Rule 2-602(b), this Court’s grant of
summary judgment on Count IV of the Manfusos’ Complaint
constitutes a separate claim that can be certified as a final
judgment, notwithstanding the non-adjudication of remaining
counterclaims. See Curtiss-Wright Corp. v. General Electric
Co., 446 U.S. 1, 4 (1980) (holding that judgment on a contract
claim was properly certified for appeal under Rule 54(b),
despite a counterclaim remaining to be adjudicated); Sears

Roebuck & Co. v. Mackey, 351 U.S. 427 (1956); Cold Metal

Process Co. v. United Engineering & Foundry Co., 351 U.S. 445,

446 (1956) (holding that a certified judgment on a claim was
appealable despite an undecided counterclaim arising in part

from the same transaction).?

3 The two cases the Manfusos cite, Washington Suburban
Sanitary Commission v. Frankel, 302 Md. 301 (1985) and East v.
Gilchrist, 293 Md. 453 (1982), have already been cited in De
Francis and Jacobs’ original Memorandum and distinguished in
relation to the proposition asserted by the Manfusos. In
Frankel, the trial court held on the claim that the WSSC was
obliged to pay compensation but did not decide, on the
counterclaims, how much was due in damages. The ruling,
therefore, was not final. In East, the court effectively held on




This case involves a situation where great hardship
will be visited on De Francis and Jacobs should the Court not
certify a final judgment pursuant to Rule 2-602. The Court’s
ruling on declaratory relief did not decide the independent
damages claim. These claims are neither mutually exclusive nor
mutually dependant; and, theoretically, the Court could still
decide in favor of De Francis and Jacobs on the damages claim
despite its ruling against De Francis and Jacobs on the
declaratory claim. The claims thus involve separate rights to
relief and the motion should be granted.

IV. ANY MEANINGFUL EXERCISE OF DISCRETION COMPELS THIS COURT
TO GRANT THE PENDING MOTION.

In an eight page rehash of their mischaracterization
of both the facts and the motives of De Francis and Jacobs, the
Manfusos and their counsel seek to avoid the only obvious
conclusion to be reached based upon the actual facts and the
applicable law. The Manfusos seek to avoid the inevitable by
(a) suggesting that their expenditure of $150,000 is somehow
meaningful to this issue, (b) misstating De Francis’ position
as to what would benefit Maryland racing, and (c)
characterizing the granting of the motion as giving De Francis
and Jacobs an unfair advantage.

The Manfusos and their counsel make a specific claim

that with the knowledge and assistance of De Francis and

the claim that no damages were due but did not dismiss
counterclaims seeking damages. By deciding the claim, the court
effectively also decided the counterclaim, but simply did not
enter judgment on it.
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Jacobs, they pursued due diligence to implement the buy/sell
provision at a cost of $150,000. They claim that they had a
reasonable belief that De Francis and Jacobs would comply with
the buy/sell provision because they had agreed to it, because
the court had declared the agreement in effect, because De
Francis and Jacobs did nothing to contest the Court’s
declaration, and because De Francis and Jacobs cooperated in
their due diligence.

The Manfusos and their counsel are deliberately
seeking to mislead this Court because they know that De Francis
and Jacobs have consistently and constantly taken the position
that the buy/sell provision was not in full force and effect
and that despite the Court’s ruling, any cooperation provided
by them to the Manfusos in regard to due diligence was only for
the purposes of trying to settle all disputes between the
parties. De Francis and Jacobs, through their undersigned
counsel, notified the Manfusos and their counsel of their
positions that the buy/sell provision was not in full force and
effect, that the Manfusos in any event were not entitled to due
diligence under the buy/sell provision, and that they were only
cooperating with the Manfusos in an attempt to reach a
resolution of all outstanding disputes. These positions were
set forth in letters dated August 4, August 27, August 31,
September 2, September 8 and September 21, 1993. Attached
collectively as Exhibit D. For the Manfusos and their counsel

to now claim that they had a "reasonable belief" that De




Francis and Jacobs would comply with the buy/sell provision
because they cooperated in the Manfusos’ due diligence is a
deliberate misstatement of fact.*

The Manfusos and their counsel attempt to turn De
Francis’ position that all outstanding disputes should be
settled for the benefit of Maryland racing into an
acknowledgment that the only way to accomplish that result is
to enforce and implement the buy/sell provision of the
Stockholders Agreement. This argument, ludicrous on its face
in light of the numerous other disputes between the parties,
establishes the bad faith of both the Manfusos and their
counsel. Mr. De Francis has always taken the position that (1)
he would not "settle for half a resolution" and that "[t]his
thing has got to end, and it’s got to end completely"
(Washington Post, November 13, 1993), attached as Exhibit E;
(2) "My whole idea is to settle this dispute with them once and
for all, no matter who ends up owning the tracks" (Baltimore
Sun, date unknown, attached as Exhibit F; (3) "he seeks a

permanent end to his personal, professional and legal disputes

# The Manfusos raise as an issue alleged harm or damage
resulting from any delay in their closing on a renegotiated loan
with First National Bank. Like many of the other issues raised
by the Manfusos, this is nothing more than a red herring. The
existing loan with First National Bank provides that no one,
including the Manfusos, can replace De Francis as the controlling
owner of the entities without the bank’s express approval. The
Manfusos had no obligation to renegotiate any loan terms and the
fact that they have chosen to do so and to couple the
renegotiation with obtaining the bank’s approval in regard to
ownership is immaterial to the present dispute. The Manfusos can
easily seek an extension of the closing date; and, if this Motion
is granted, may seek to renegotiate the loan at a later date.




with the Manfusos. . . [and] that a settlement of track
ownership is insufficient if he and the Manfusos continue to
sue one another" (Washington Post, November 20, 1993), attached
as Exhibit G; and (4) that what he is "trying to do is get all
of these issues completely resolved" (Baltimore Sun, 11/20/93),
attached as Exhibit H.

De Francis’ desire for a full and complete settlement
is not unreasonable. The Manfusos, in either an attempt to
dissuade De Francis from being the purchaser or to continue
their personal vendetta against him if he is ultimately the
sole owner of the two entities, have made every effort to
incite and induce the Guida Group into threatening and actually
pursuing litigation against De Francis if he is ultimately the
successful purchaser. As reported in the November 1, 1993
Baltimore Sun, attached as Exhibit I, Guida has taken the
position that if De Francis is the successful purchaser and
does not buy out the Guida interests, "he is going to be in
another adversarial relationship with a partner, me against De
Francis, and I will hire a battery of attorneys to cover all
four corners of my interests."™ 1In addition, the article
reports that Guida had been told by Tom Manfuso that if the
Manfuso Brothers gained control of the tracks, then "my limited
’non voting’ partner status will be changed to a general
’voting’ partnership, and I will put an infusion of capital

into the business."

- 1% -




The Manfusos have obviously offered Guida a carrot so
that he will threaten the use of a stick in order to dissuade
De Francis from being the purchaser. Messrs. De Francis and
Jacobs, not willing to leave the Guida issue unresolved, have
unsuccessfully sought the Manfusos’ cooperation in resolving
the Guida interests as part of an overall settlement of their
disputes.

It is obvious on its face that the implementation of
the buy/sell agreement, no matter who is the successful
purchaser, will not put an end to the vendetta that the
Manfusos have instituted against De Francis. If De Francis is
the successful purchaser under the buy/sell agreement, he still
faces the Manfusos’ claims relating to the period when they
were owners, their contingent claim against his father’s
estate, and their continued meddling in his relationship with
the Guida Group. If De Francis is the seller, the Manfusos may
still pursue their shareholders derivative claims against De
Francis and Jacobs, their claims for alleged mismanagement of
the corporations allegedly causing a deflation in the value of
the entities, their claims against Jacobs for alleged breach of
his employment agreement arising from his participation in
Texas, and their claims against De Francis and Jacobs for
allegedly inducing James Mango to breach his employment
agreement. Moreover, since the Manfusos need only pay 20% of

the purchase price in cash, they could withhold payment of the
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deferred portion of the purchase price, payable over five
years, to force a favorable resolution of these claims.

The only way to avoid further litigation between the
parties, and to ensure that the Virginia application can go
forward without a "black eye", is to fully resolve all disputes
between the parties. This is the result that De Francis
believes is necessary for Maryland racing and has sought
throughout this litigation.

The Manfusos’ characterization of the buy/sell
agreement as the only fair way to resolve the issue of
ownership is laughable. De Francis and Jacobs have sought,
unsuccessfully, to convince this Court that the Manfusos
entered into a scheme to reach the precise result that now
threatens to prejudice the rights of De Francis and Jacobs if
an appeal is not permitted. De Francis and Jacobs sought a
period of time during which their management efforts would be
unchallenged by the Manfusos and during which they could
establish a sufficient and successful track record to permit
them to compete on a level playing field in regard to the
exercise of the buy/sell provision. The Manfusos initiated a
campaign of harassment, intimidation, threats of litigation and
actual litigation designed to impede and prevent De Francis
from securing a financial position that would permit him to
successfully contend under the buy/sell agreement as a
purchaser. De Francis and Jacobs have, both in pleadings and

in discussions with this Court, pointed out that the Manfusos’




obvious scheme was to damage the financial position of De
Francis, Jacobs and the entities to the point that they could
not be the purchaser under the buy/sell agreement. The
Manfusos could then quote a purchase price less than the full
and actual value of the tracks and thereby secure the entities
at a bargain basement price.

That is precisely what the Manfusos have done. They
have provided a purchase price in their October 9th letter that
has been estimated by the Guida Group to be $2,000,000 less
than the actual value of the stock and which, according to one
reporter, is a modest sum when compared with the cost of
opening even a small new track. Washington Post Article,
November 20, 1993, attached as Exhibit J. They made this offer
because they believe that their three year campaign of
harassment, disparagement, intimidation, litigation and the
attendant publicity and expense have made it difficult if not
impossible for De Francis to be the purchaser. Since the
buy/sell provision does not fully and completely settle all of
their various disputes, what investor, bank or other source of
financial support would want to buy into a situation where the
continuation of litigation is likely? 1In fact, Tom Manfuso
boasted of the success of this scheme when he told a reporter
"There’s no question, in my opinion, that he [De Francis] isn’t
willing to sell and isn’t able to buy." See Exhibit E.

Contrary to seeking an unfair and improper advantage,

De Francis and Jacobs seek what they bargained for under the
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Shareholders’ Agreement. This is the right they seek to
protect by this Motion. If this Court does not grant the
pending motion, then the Manfusos’ scheme stands a substantial
chance of success. That is an unfair and improper advantage
which this Court should not permit the Manfusos to obtain by
their improper conduct.
V. CONCLUSION

De Francis and Jacobs have an absolute right to seek
appellate review of this Court’s decision that the buy/sell
provision is enforceable. The only question is when they may
exercise their right to appellate review. To require that this
decision can only be reviewed after all issues raised in the
litigation between the parties have been resolved means that
any appeal would have to be taken after closing on the stock
purchase of stock. Appellate review after that point in time
is meaningless. The transaction cannot be undone and the
parties cannot be restored to their pre-closing positions.
Only certification under Rule 2-602 would preserve the rights

of De Francis and Jacobs to a meaningful a llate review of

this Court’s decision. The Court s

Mf’é/w%/

Linda S. Woolf

- 19 =




(adlV ol it fail

Goodell, DeVries, Leech & Gray
One South Street
20th Floor
Baltimore, Maryland 21202
(410) 783-4000
CERTIFICATE OF S8ERVICE
I HEREBY CERTIFY that on this 24th day of November,
1993, a copy of the aforegoing Defendants De Francis and
Jacobs’ Reply to the Manfusos’ Response to Motion to Direct

Entry of Partial Final Judgment was mailed to: Andrew Jay

Graham, Esq., Kramon & Graham, Commerce Place, One South
Street, Suite 2600, Baltimore, MD 21202, and Herbert S. Garten,
Esq., Fedder and Garten, 36 South Charles Street, 2300 Charles
Center South, Baltimore, MD 21201 attorneys for Plaintiffs; and
McGee Grigsby, Esq., Latham & Watkins, 1001 Pennsylvania
Avenue, N.W., Suite 1300, Washington, D.C. 20004-2505,
Attorneys for Defendants, Maryland Jockey Club of Baltimore

City, Inc., Pimlico Racing Associatio In¢., and Laurel Racing
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Association, Inc.
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FEDDER A" Y GARTEN

PROFESSIONA. .1SSOCIATION ‘
ATTORNEYS AT LAW

36 SOUTH CHARLES STREET
2300 CHARLES CENTER SOUTH

AREA CODE 410 BALTIMORE, MARYLAND 21201 FAX
539-2800 410-659-0543
E OF MORRIS FEDDER (i1926-61) CABLE "FEDGCAR"
OFFIC August 12, 1993
VIA HAND DELIVERY

James E. Gray, Esquire

Goodell, DeVries, Leech & Gray
Suite 2000 Commerce Place

One South Street

Baltimore, Maryland 21201

Re: Manfuso et al., Plaintiffs v. DeFrancis et al., Defendants
In the Circuit Court for Baltimore City
Case No. 92120052/CE147851

Dear Jim:

"This letter is intended to outline the major items we would propose to
incorporate in the agreement (“Settlement Stipulation") to be entered into by all parties to the
above action, Karin DeFrancis VanDyke, and the Estate of Frank DeFrancis.

The Settlement Stipulation would be in the form of a stipulation approved by
Judge Hollander and would be subject to court supervision until the completion of the closing
of the sale ("Closing Date") of all Pimlico and Laurel stock owned directly or beneficially by
Robert T. Manfuso and John A. Manfuso, Jr. ("the Manfusos") or Joseph A. DeFrancis, the
Estate of Frank DeFrancis, Martin Jacobs and Karin DeFrancis VanDyke ("the DeFrancis
Group").

The following provisions would be incorporated in the Settlement Stipulation:

1. All litigation between the parties would cease, with mutual all-inclusive
releases being executed by the Manfusos and the DeFrancis Group as of the Closing Date.

2. The Stockholders Agreement executed October 1, 1989 ("Stockholders
Agreement") is to be acknowledged to be in full force and effect except as amended by
paragraph 4 of this Stipulation Agreement.




FEDDER AND GARTEN

PROFESSIONAL ASSOCIATION

James E. Gray, Esquire
Page 2
August 12, 1993

3. All monies due the Manfusos on account of unpaid severance payments
would be paid as of the Closing Date.

4. The so-called "Russian Roulette” buy/sell provision of Section I of the
Stockholders Agreement would be amended as follows:

a. The "Four-Year Anniversary" referred to in Section
I-A of the Stockholders Agreement shall be deemed to occur on
September 1, 1993.

b. Section I-C of the Stockholders Agreement shall read
as follows: "At any time on or after September 1, 1993, Joseph
DeFrancis, on the one hand, or the Manfusos, on the other, may
invoke the mandatory buy/sell provisions as set forth in Section
I-D below."”

¢. Section I-D-3(d) of the Stockholders Agreement shall
be amended so that it shall now read as follows: "The closing
of the sale of Stock hereunder shall take place within twenty-two
(22) days from the date of mailing the written notice of the
Original Tender provided for under Section I-D(1) at the
executive offices of Laurel Race Track, Laurel Race Track Road
and Route 198, Laurel, Maryland 20707 (the "Laurel
Offices")."

d. All dates and actions to be taken subsequent to
September 1, 1993, in successive order and referred to in
Section I-D-2, beginning on page S5, of the Stockholders
Agreement should be advanced in time so that the parties
required to respond shall do so within seven (7) calendar days
from the date of the prior advanced date.

5. The Manfusos shall be entitled to complete their due diligence prior to
August 20, 1993, with the full cooperation of the DeFrancis Group with any request for
information being addressed to James E. Gray, Esquire, Goodell, DeVries, Leech & Gray,
Suite 2000 Commerce Place, One South Street, Baltimore, Maryland 21201, and with full
and complete, unimpeded, immediate access to all financial and corporate records.
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6. If the Manfusos have not completed their due diligence on or before
September 1, 1993, to their satisfaction and in their sole discretion for any reason elect not
to invoke the Russian Roulette clause, the Settlement Stipulation would be of no further force
and effect and the Stockholders Agreement as originally written shall remain in full force and

effect.

‘ The above proposal is made, of course, without prejudice to the rights of any
party. Please let us have your comments above as promptly as possible.

Very truly yours,

[ A x
Herbert S. Garten

W ! uﬂ"
Andrew Jay Graham

HSG/Klp
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ONE SOUTH STREET, 20TH FLOOR
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TELEPHONE (410) 783-4000
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James E. Gray 2828 PENNSYLVANIA AVENUE, N.W.
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VIA FAX - 659-0543

Herbert S. Garten, Esq.
Fedder and Garten

36 South Charles Street
2300 Charles Center South
Baltimore, MD 21201

RE: Manfuso, et al v. De Francis, et al
Dear Herb:

This is in reply to the letters that you prepared for
the Manfusos’ signatures dated October 18, 1993 and November 3,
1993 and Andy Graham’s request that any settlement proposal be
reduced to writing. This letter is directed to you and not to
Andy Graham or your clients for several reasons. First, it is
clear that your clients’ letters have been authored by you and
that you are responsible for orchestrating their strategy of
offering an olive branch and then smashing the hand extended in
acceptance. Second, I am tired of being personally and
professionally embarrassed by having my efforts to deal with Andy
in a reasonable manner rebuffed when your trench warfare tactics
are substituted for his statesmanlike approach. Whether these

tactics are being intentionally employed or not is immaterial.

. From now on we will deal with you directly and cut out the middle
man.

Your letter of November 3rd contained a totally self-
serving requirement that we respond by November 11th and a
statement that the Manfusos would construe our failure to respond
as an acceptance to the utilization of documents you proposed and
to the scheduled closing of the transaction on January 31, 1994.
Wrong. You and your clients can put anything you want to in a
letter about how you will construe something, but that won’t make
it true.

As you know, our legal position is that the
Stockholders Agreement of October 1, 1989 is void or voidable and
we have filed a Motion to Certify the Judge’s ruling as a final
judgment so as to permit us to proceed with an appeal.
Consequently, we would expect that Agreement to be followed only
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as part of an overall settlement that would fully and completely
"divorce" the Manfusos from the De Francis Group.

We are pleased that your clients have finally
recognized the importance of the Virginia opportunity to Laurel
and Pimlico. While your clients are now willing to make self-
serving statements in correspondence concerning that opportunity,
it is our information and understanding that they have done and
are doing everything possible to undermine the ability of Laurel
and Pimlico to obtain that opportunity if the De Francis Group is
in control of the entities. We notified you of certain
activities of your clients in this regard in our letter of August
27, 1993.

We have now received additional confirmation that the
Manfusos have continued a course of conduct in regard to Virginia
that is inconsistent with and in direct violation of the
fiduciary duties they owed as directors to Laurel and Pimlico.
We believe that your clients, while directors of Laurel and
Pimlico, engaged in activities with competing applicants for the
Virginia license that were designed to interfere with or
frustrate the efforts of Laurel and Pimlico to obtain the license
if the De Francis Group retained control. We also believe that
the Manfusos finally resigned as directors on October 9th, after
our August 27th letter put them on notice as to our contentions,
so that they could continue their improper conduct in Virginia
without having their activities properly labelled as a breach of
their fiduciary duties. Their resignations came too late; the
damage had already been done. Moreover, in the event Laurel and
Pimlico do not obtain the Virginia license, we believe the
Manfusos could be responsible for damages for intentional
interference with prospective husiness advantages.

In addition to interfering with the Virginia
opportunity, we believe that your clients have engaged in a
concerted effort to interfere with the entities’ relationship
with the Guida Group. Press reports, if accurate, reflect that
the Manfusos have kept Louis Guida informed about their
intentions. These same press reports have contained inflammatory
and threatening statements by Louis Guida regarding action he
would take if the De Francis Group were the purchaser of the
Manfusos’ stock. We believe that Mr. Guida’s attitude was
created and his threats prompted by your clients’ conduct.

We intend to pursue all available remedies against the
Manfusos for their improper conduct related to the Virginia
opportunity and the Guida Group and the damages that these
activities have caused the Tracks. We will, however, withhold
filing suit in regard to these matters to see if a full and
complete settlement of our disputes can be reached. We advise
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you, however, that our disputes must be resolved quickly and
effectively or else we will act to protect the interests of the
Tracks in regard to the Manfusos’ inappropriate conduct.

Our Settlement Proposal is as follows:

1. If De Francis and Jacobs are the buyers of the
Manfusos’ stock, the purchase price will be $8,200,000 (or
$970.42 per share for the 8,450 shares of stock to be acquired).
If De Francis and Jacobs are the sellers, the purchase price will
be $8,782,300, based on the $970.42 price per share for the 9,050
shares sold. We do not agree with the position of the Manfusos
that the price to be paid for the greater number of shares owned
by De Francis and Jacobs is the same as for the lesser number
owned by the Manfusos.

2. If De Francis and Jacobs are the sellers, they will
be paid by Pimlico not later than the closing date the sum of
$2.8 million owed to them, as set forth in Section VI.A.4 of the
Stockholders Agreement, plus the actual interest earned on those
funds since the date the Manfusos received their $2.5 million
under that Section.

3. If the Manfusos are the sellers, all monies due to
the Manfusos on account of unpaid severance payments plus the
actual interest earned on such funds will be paid not later than
the closing date.

4. All of the parties will execute and deliver on the
closing date mutual releases providing for the full settlement of
any and all disputes between them. All claims, including without
limitation, any right of the Manfusos to pursue any stockholders
derivative actions or claims of corporate waste will be fully
released by the mutual releases. With the exception of the
obligation on the part of the purchaser to pay any deferred
portion of the purchase price, the mutual releases shall be
sufficiently broad to effect a complete and permanent "divorce"
among the parties.

S. All pending litigation will be dismissed with
prejudice not later than the closing date.

6. As you know, the form of promissory note(s) for the
deferred portion of the purchase price, if any, was not attached
to the Stockholders Agreement even though called for by that
document. Given the relationships among the parties, the note(s)
must provide: that there are no defenses to non-payment; that the
note(s) will be accelerated and the entire balance will become
due and owing if any payment is not made as provided therein;
that all legal costs incurred to enforce the note will be paid by
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the promissor; that liquidated damages for non-payment will be in
a reasonable amount; that the commencement of any litigation of
any kind or description to avoid payment will itself be
considered a default; and, if litigation is brought, that the
prevailing party shall be entitled to reimbursement of all legal
fees, costs and expenses.

7. Mr. Jacobs’ employment contract, which would
survive any sale under the Stockholders’ Agreement, will be
bought out by the Manfusos if they are the successful purchasers
for two-thirds of the amount which he would have received in each
of the years remaining in the term of his agreement, payable in
full on the closing date.

8. In accordance with the wishes previously expressed
by your clients, in the event that De Francis and Jacobs are the
purchasers, they will cause Laurel and Pimlico to extend to John
A. Manfuso, Sr. lifelong rights for his boxes and dining club
privileges at Laurel and Pimlico.

9. The parties will provide to each other on the
closing date, written statements that they have examined the
books and records of Laurel and Pimlico, that they are familiar
with the Tracks’ operations and that they are satisfied that the
others were not involved in any breach of their fiduciary duties
to the entities and were not guilty of any conduct that might be
construed as unethical or illegal.

10. The selling parties will agree to use their
reasonable best efforts to assist the purchasing parties in
reaching a settlement with the Guida Group.

11. The selling parties will agree to cooperate in
good faith with the purchasing parties to the extent necessary to
effectuate the transaction. The selling parties will further
agree not to interfere with, hinder or impede in any respect at
any time the purchasing parties running of the business or the
purchasing parties attempt to obtain the Virginia opportunity.

This letter constitutes an offer of settlement and in
no way prejudices the positions of any member of the De Francis
Group or the entities.

Very truly ,yours,

4 ~

L i

James E. Gray

JEG/kav

cc: Joseph A. De Francis
Martin Jacobs
Alec P. Courtelis
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VIA FA E DELIVER

James E. Gray, Esquire
Goodell, DeVries, Leech & Gray
Suite 2000 Commerce Place

One South Street

Baltimore, Maryland 21202

Re: Manfuso et al. v, DeFrancis et al,
Dear Jim:

This is in reply to your letter of November 18, 1993, with the exception of the
ad hominem attacks made therein which are not worthy of a reply. Despite the statements made
to the press subsequent to your letter that your clients intend to "resolve all disputes,” it is
apparent that they are really planning to create further disputes by threatening additional
litigation and an appeal from Judge Hollander’s decision.

Your letter purports to set forth a "settlement proposal," but in actuality the
"settlement proposal” is merely an expanded rehash of past correspondence and discussions; it
is not a "settlement proposal” and it offers no compromise at all. In the past, your clients raised
several elements of the current "settlement proposal” as "requirements” before allowing the
Manfusos to complete their due diligence. Now that the Manfusos have at least attempted to
complete their due diligence and have triggered the Russian roulette, the current "settlement
proposal” attempts to extract from the Manfusos those same "requirements" by threatening to
take an appeal and institute further litigation, The Manfusos will not operate under threat of
force, nor will they be coerced into making commitments by being deprived of those terms and
conditions to which the Court has ruled they are entitled.

We are well aware of your clients’ threats regarding Virginia racing, and our
clients’ response is set forth in our letters of August 30, 1993, and September 9, 1993. The
Manfusos have also stressed the importance of moving forward with the application for a
Virginia license in their letter to your clients dated November 3, 1993, There has been no reply
to the suggestion in that letter that in connection with the Virginia opportunity it would be in "all
parties’ best interest, and especially in the best interests of the Maryland racing industry, to
resolve the ownership question without further delay” and to provide for an accelerated closing
date for that purpose.
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The Manfusos’ position on the Guida Group has likewise been addressed in the
past. They continue to be concerned about the general partner’s fiduciary responsibility to the
limited partners of the Laurel Racing Association Limited Partnership, Any attempt to convert
that concern to a claim against the Manfusos is ridiculous. Responsibility for any damage or
deterioration in the relationship between your clients and the Guida Group rests squarely with
your clieqts.

Finally, the Manfusos’ position with respect to the threatened appeal is set forth
in their Response to Motion to Direct Entry of Partial Final Judgment.

While your letter discusses several alleged "disputes,” the real issue is not
addressed; namely, whether your clients will cooperate in moving forward pursuant to the terms
of the Stockholders Agreement and whether they will be the purchasers or sellers of stock under
the terms of the Russian roulette. All of the "disputes” to which you refer could become moot
in the event the DeFrancis Group becomes the purchaser. Moreover, most of the "disputes" that
you itemize are beyond the scope of the Stockholders Agreement and are strictly corporate
business matters. As such, the resolution of these matters is contingent upon the outcome of the
Russian roulette process, among other things. Your clients’ manufacture of alleged "disputes”
by requiring a different sale or purchase price for the DeFrancis Group stock, a golden
parachute for Mr. Jacobs which would expose the Corporations to an obligation in excess of
$1.5 million, a payment of $2.8 million plus interest, and burdening the Corporations in other
ways such as you suggest all fall in the category of revisions to the Stockholders Agreement, or
have no basis whatever, and are intended only to frustrate the Russian roulette process.

In preparation for the closing, we previously provided the form Promissory Note
to you on October 18, 1993. We believe many of the provisions you are now requesting are
incorporated in the note. To the extent that the provisions you are requesting are not already
incorporated in the note, we are reviewing those provisions and will respond shortly. We
assume that the balance of the form Promissory Note and Stock Pledge Agreement previously
provided are agrecable to you,

Our clients are ready, willing and able to proceed to closing under the terms and
conditions of the Stockholders Agreement in accordance with Judge Hollander’s ruling. They
expect that your clients will meet their contractual obligations without further threats and veiled

Q003,004
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attempts to delay the closing under the Stockholders Agreement, The offer under the Russian
roulette provision is on the table, and we await a good-faith response to it and to our letters of
October 18, 1993, and November 3, 1993,

Sincerely,

[
Herbert S. Garten
@ Fis
Andrew Jay Graham
HSG/Klp

cc:  Mr, John A, Manfuso, Jr.
Mr. Robert T. Manfuso
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COMMERGE PLAGE
ONE SOUTH STREET, 20TH FLOOR
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TELEPHONE (410) 783-4000
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DIRECT DIAL NUMBER WASHINGTON, D. C. 20007
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Herbert S. Garten, Esq.
Fedder and Garten

36 South Charles Street
2300 Charles Center South
Baltimore, MD 21201

‘ Andrew J. Graham, Esqg.
Kramon & Graham
Commerce Place

One South Street
Suite 2600

Baltimore, MD 21202

RE

Manfuso, et al v. De Francis, et al

Gentlenen:

It was my understanding that during the pendency of
ongoing settlement discussions, it would not be necessary to
continue to paper our respective files. I must, however, respond
to your joint letter of August 3rd.

. I want to make the following points absolutely clear:

1. The Shareholders Agreement is not in effect and we
will not provide any information to the Manfusos related to
"their due diligence in preparation for the exercise of the
Russian Roulette provision of the Stockholders Agreement."

2. Even if the Shareholders Agreement was in effect,
which it is not, it does not provide for the production of any
information as part of any period of due diligence;

3. Any information that is provided to the Manfusos or
their representatives is not being provided pursuant to the
Shareholders Agreement, but is being provided solely for the
purpose of expediting ongoing settlement discussions which may
lead to an agreement to trigger a Russian roulette buy/sell
procedure similar to that provided by the shareholders agreement;
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4. Any information that is provided to the Manfusos or
their representatives is solely for the purpose of expediting
ongoing settlement discussions and is not to be provided to or
shared with any third party for any reason.

If the Manfusos and their representatives are not
prepared to treat information provided to them as confidential
(i.e., as if they received this information as directors), please
advise me immediately and no further information will be provided
to your clients or their representatives.

Very t yours,

Jam E. Gray

JEG/kav
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Herbert S. Garten, Esq.
Fedder and Garten

36 South Charles Street
2300 Charles Center South
Baltimore, MD 21201

RE: Manfuso, et al v. De Francis, et al

Dear Herb:
This is in reply to your letter of August 26th.

First, let me correct the first paragraph of your
letter. We have not reached an impasse because the Manfusos have
been unable to complete their "due diligence". We have reached
an impasse because the Manfusos have backed off of their
previously stated desire to trigger a buy/sell prior to October
1, 1993. The effect of this impasse has been exacerbated by the
Manfusos’ failure to address concerns and requirements that were
placed on the table at our very first negotiating session. This
is not an impasse of our making. It is an impasse that has been
artificially created by the Manfusos in order to gain some
perceived advantage.

In our recent conversation you advised that the only
remaining item of due diligence that needed to be completed was a
meeting with Mr. Sanders regarding the IRS audit. I asked you to
confirm that position in your letter. Your letter’s failure to
address this topic causes me concern. Is the Sanders meeting the
last information you allegedly need to complete your due
diligence, or are we going to be faced with a further laundry
list of "extremely important" information needed by the Manfusos.

The position of Joe De Francis and Marty Jacobs is as
follows:

1. Your proposal is inadequate in that it is totally
non-responsive to the concerns and issues
reiterated by Joe De Francis at our last meeting;
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2. As a result of the positions taken in your letters
of August 12 and August 19, 1993, in our recent
meeting, and in your letter proposal of August
26th, we have reached the conclusion that the
Manfusos have absolutely no interest in exercising
either a modified or even the original buy/sell,
and probably have no real interest in settling our
outstanding disputes;

3. Until such time as our requirements and concerns

are addressed and we have assurances that the

’ Manfusos actually intend to trigger a buy/sell, or
otherwise meaningfully resolve our disputes, there
will be no meeting, discussion or other
communication with Michael Sanders concerning the
Internal Revenue Service audit. Your blatant
attempt to intimidate Mr. Sanders with an
inaccurate recitation of "facts" will not succeed.
Mr. Sanders is providing tax counsel to the
entities, not to the Manfusos, and we have no
intention of wasting his time or incurring
additional legal fees on a useless exercise;

4. If and when the Manfusos in good faith address the
issues that are on the table, we will be happy to
resume discussions.

If the only commitment that the Manfusos are willing to make

‘ is that after they have evaluated the exposure of Pimlico and
Laurel for the tax years in question they will make an offer to
sell their interests at a stated price, then they have no reason
to evaluate any alleged Internal Revenue Service exposure.
Further, an offer by the Manfusos to sell at a stated price
hardly constitutes a fair and equitable mechanism for the
resolution of our disputes. The Manfusos can state any totally
outrageous number that pops into their heads as long as they are
not faced with the prospect of having to be purchasers at that
same number. Such a "resolution" is meaningless and totally
unacceptable.

I want to bring a separate and extremely important
issue to your attention. We have now received confirmation that
the Manfusos have undertaken a course of conduct in regard to
Virginia that is entirely inconsistent with and in violation of
their fiduciary duty to Laurel and Pimlico as directors. While
the harm to the corporations that has already occurred from the
Manfusos’ activities may be irreversible, you should immediately
advise your clients that any and all further efforts on their
part with respect to the Virginia racetrack license, or any
further activity on their part which impedes, harms or adversely
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effects the competitive ability of Laurel and Pimlico to succeed
in regard to Virginia, should be halted. While we intend to hold
the Manfusos responsible, accountable and liable for all damages
that have been incurred to date, they may be able to minimize
their exposure by ceasing their improper activities.

We have done everything possible to convince you and
your clients that we are sincere in regard to our desire to end
our disputes and to secure for Maryland racing the opportunity
which is presented by Virginia. The first two meetings that we
had with Bobby Manfuso and Andy Graham led us to believe that at
least they were sincere in regard to their assertion that they
desired the same result. Everything that has happened since
August 12, 1993 leads us to the conclusion that the Manfusos have
no desire to trigger a buy/sell or otherwise resolve this dispute
in an equitable manner, and have every intention of continuing
their unwarranted and ill-advised efforts to damage the
corporations and Messrs. De Francis and Jacobs. If the Manfusos
truly desire to resolve our differences, then stop the game
playing and get on with the negotiations.

Very uly yours,

JEG/kav
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Herbert S. Garten, Esq.
Fedder and Garten

36 South Charles Street
2300 Charles Center South
Baltimore, MD 21201

RE: Manfuso, et al v. De Francis, et al

Dear Herb:

I have spoken to Joe De Francis concerning the content
of your August 30, 1993 letter. As always, Mr. De Francis is
more than happy to discuss a full and complete resolution of our
outstanding disputes either with or without Judge Hollander’s
participation. He is not, however, willing to spend his time, my
time, and the Judge’s time approaching a resolution of our
disputes in a piecemeal manner. If your proposal is that we meet
with Judge Hollander, disclose the nature and extent of our past
discussions and the substance of our present positions and seek
Judge Hollander’s full and complete participation in an effort to
resolve our disputes, then we will be available on Tuesday,
September 7th at 4:30 p.m. If, on the other hand, the sole
agenda item that you intend to present to Judge Hollander is your
request to interview Mr. Sanders, then we have no desire to
burden Judge Hollander with an issue on which we have made our
. position absolutely clear.

In short, until such time as we have a clear
understanding and agreement as to the items to be placed on the
agenda before Judge Hollander, we have no intention of agreeing
to another meeting where we needlessly waste our clients’ time
and, far more importantly, Judge Hollander’s time. If you want
to discuss an agreed agenda, please feel free to give me a call.

JEG/kav

cc: Andrew J. Graham, Esq.
McGee Grigsby, Esq.




GOODELL, DEVR.S, LEECH & GRAY

Herbert S. Garten, Esdq. -2- August 31, 1993

bcc: Joseph A. De Francis
Martin Jacobs
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VIA FAX -- 659-0543 and FIRST CLASS MAIL

Herbert S. Garten, Esq.
Fedder and Garten

36 South Charles Street
2300 Charles Center South
Baltimore, MD 21201

RE: Manfuso, et al v. De Francis, et al

Dear Herb:

I have your letter to Mr. Sanders of September 1st and
while its contentions are unworthy of comment, its inaccuracies
deserve a response. First, Marty Jacobs and his firm did not
represent John A. Manfuso, Jr. and Robert T. Manfuso on an
individual basis. Second, even if they did, that fact is totally
irrelevant to your request to meet with Mr. Sanders concerning
the IRS audit. Mr. Sanders represents the corporate entities in
regard to the IRS audit. He does not represent the Manfusos.

Since I have not had a reply to my letter of August
31st, I assume that you have no intention of requesting Judge
Hollander’s assistance in arriving at a full and complete
resolution of all of our pending disputes. I can advise you that
in light of the press of business, including the efforts that
must be devoted to securing the Virginia opportunity for Maryland
racing, Messrs. De Francis and Jacobs have scheduled other
important matters for the afternoons of September 7th and 8th.

If you want to take me up on my proposal that we prepare an
agenda of items to submit to Judge Hollander, then we will have
to secure alternate dates for a meeting wit e Court.

JEG/kav

cc: Andrew J. Graham, Esq.
McGee Grigsby, Esq.




GoopnELL, DEVRIES, LEECH & GRAY
ATTORNEYS AT LAW
GCOMMERGCE PLACE
ONE SOUTH STREET, 20TH FLOOR
BALTIMORE, MARYLAND 21202

TELEPHONE (410) 783-4000

FAGCSIMILE (410) 783-4040 SUITE 203
James E. Gray 2828 PENNSYLVANIA AVENUE, N.W.
DIRECT DIAL NUMBER WASHINGTON, D. G, 20007
410/783-4009 September 8, 1993 470-7244

VIA FAX

Herbert S. Garten, Esq.
Fedder and Garten

36 South Charles Street
2300 Charles Center South
. Baltimore, MD 21201

aAndrew J. Graham, Esq.
Kramon & Graham
Commerce Place

One South Street
Suite 2600

Baltimore, MD 21202

RE

Manfuso, et al v. De Francis, et al

Dear Herb and Andy:
This will respond to your letter of September 3, 1993.

Your characterization of our position in regard to

meeting with Judge Hollander is inaccurate, incomplete and a
. gross distortion of our position which was previously provided to

you in writing. We are happy to meet with Judge Hollander, but
not to discuss your single issue in a factual vacuum. We will be
happy to participate in a meeting before Judge Hollander where
all of the current issues in dispute are discussed. If you are
agreeable to such a meeting, please let me know, and I will
prepare a draft agenda. :

I find your position that Joe De Francis has
acknowledged the Manfusos’ right to complete due diligence prior
to triggering the Russian roulette clause to be both self-serving
and disingenuous. We have never acknowledged that the Manfusos
have any right to due diligence under the buy/sell provision. We
permitted the Manfusos to conduct due diligence as a sign of our
good faith and to facilitate settlement discussions. We also
permitted your due diligence activities because Bob Manfuso
represented that the due diligence would be limited, of short
duration and non-disruptive to the continuing management of the
corporate entities. Our actions demonstrate our good faith. 1In
return, we are faced with your totally inappropriate use of
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statements made during settlement discussions to attempt to .
obtain advantages and rights to which the Manfusos are not
entitled. Such tactics are hardly conducive to open, honest and
frank settlement discussions.

The key statement in your letter is that the Manfusos
are doing due diligence to determine "at what price, if at all,
they would exercise their rights under the Stockholders
Agreement." It was the Manfusos’ original position that they
would trigger the buy/sell. When they reneged on that
commitment, we advised you that unless and until there was a
mechanism by which all of our disputes would be settled that we
had no intention of continuing to participate in any of the
Manfusos’ due diligence efforts. Instead of responding with
either suggestions or counter-proposals for the termination of
our disputes, you have attempted to use our settlement
discussions as a club to obtain information under false
pretenses.

Once again, you have attempted to mischaracterize our
position in regard to "requirements". The only requirement is
that the Manfusos address the issues we have placed on the table.
The Manfusos, despite posturing, have not addressed the issues.
It is inconceivable to me that the Manfusos can agree in writing
at one point in time that Messrs. De Francis and Jacobs will be
paid the $2.8 million that they are owed, albeit without
interest, and then turn around and refuse to address that issue
in any fashion. None of the "requirements" are new or different
from those that were communicated to Bob Manfuso at our first
meeting. If the Manfusos were not going to address those issues,
they should have been candid enough to tell us that at the first
meeting, and we would not have wasted all the time we have 1n
fruitless discussions.

I understand your present demand, unlike your prior
verbal and written positions, to consist of several parts. The
first is you want the right to inspect and copy books, records, ..
documents and memoranda, 1nclud1ng counsel’s files, related to
the Internal Revenue Service audit of Pimlico and Laurel. You
then appear to be demanding that you have a meeting with counsel
for the entities to discuss the present status of the appeals,
their assessment of the ultimate outcome of the audits, and the
effect of the Newark Morning Ledger Co. case. For the very first
time, you are taking the position that the Manfusos are entitled
to this information because they have statutory and common law
rights of inspection as directors and stockholders. You have
previously insisted that the Manfusos were entitled to this
information only as part of their due diligence in determining
whether to exercise a buy/sell.
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While we have no doubt that your clients have no right
of inspection as stockholders, and dispute your position that the
Manfusos have any rights as alleged former clients of the present
counsel for the tax audit, your clients do have limited rights as
directors. They do not, however, have any rights in excess of
those available to all directors. We will allow the Manfusos, as
directors, to inspect "books, records, documents and memoranda,
including any files and memorandum produced by corporate counsel
or by management, its accountants or employees, and all IRS
documents related to the Internal Revenue Service audit of
Pimlico and Laurel for the years 1986 through 1991 and the
appeals therefrom". We remind you and the Manfusos, however,
that they are receiving this material as_directors, may only use
the material for the benefit of discharging their duties to the
corporations as directors, have a fiduciary duty to the
corporations in regard to the receipt of this material, and may
not use it for any other purpose. They may not divulge this
information to any other person or entity for any purpose.

We will not permit the Manfusos as directors, or in any
other capacity, to interview or meet with counsel to the entities
to determine their assessment of the ultimate outcome of the
audits or the effect of the Newark Morning Ledger Co. case.

Judge Hollander has in a similar context previously ruled that

the Manfusos, as directors, have no right to a meeting with the
corporate entities’ accountants. This decision applies equally
to any meeting with the corporate entities’ attorneys.

We reject your position that any regulatory, fiduciary
or contractual obligation of the corporate officers requires us
to provide any information to the Manfusos related to the IRS
audit. If you have a specific requlatory or contractual
obligation in mind, perhaps you would be so kind as to share it
with me.

If and when Joe De Francis believes he needs the
Manfusos’ assistance in regard to Virginia, I am sure that he
will communicate that fact to Bob Manfuso. In the meantime,
Please advise your clients that if they feel compelled to meddle
in regard to the virginia opportunity, that they should confine
their meddling to having you write us letters. They should not
continue to contact the Virginia Racing Associates or any other
potential applicant in regard to the Virginia opportunity.

Very t Y urs,

22V

James (E. Gray

JEG/kav
cc: McGee Grigsby, Esq.
Michael I. Sanders, Esq.
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bcc: Joseph A. De Francis
Martin Jacobs
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ATTORNEYS AT LAW
COMMERGE PLAGE
ONE SOUTH STREET, 20TH FLOOR
BALTIMORE, MARYLAND 21202

TELEPHONE (410) 783-4000

FAGSIMILE (410) 783-4040
JamEs E. GraY

DIREGT DIAL NUMBER
410/783-4009

SUITE 203
2828 PENNSYLVANIA AVENUE, N.W,
WASHINGTON, D. G. 20007

September 21, 1993 470-7244

HAND-DELIVERED

Andrew J. Graham, Esquire
Kramon & Graham
Commerce Place

One South Street

Suite 2600

Baltimore, MD 21202

Herbert S. Garten, Esquire
Fedder & Garten

36 South Charles Street
2300 Charles Center South
Baltimore, Maryland 21201

RE: Manfuso, et al v. De Francis, et al

Dear Messrs. Garten & Graham:

This letter will respond to your September 14 letter to Michael Sanders, which
was copied to me. '

The purpose of your September 14 letter to Mr. Sanders escapes me. The entities
have authorized Mr. Sanders to provide you with a copy of his memorandum to the Pimlico and
Laurel Boards of Directors analyzing the audit issues, once that memorandum is completed. The
entities had previously made available or offered to make available to you the records you
requested relating to the audit. Nonetheless, you persist in warning Mr. Sanders that the
Manfusos may persist in their unjustified demand to meet with him.

Let me reiterate, so that there will be no misunderstanding. We vehemently
disagree that the Manfusos are entitled to the requested information as stockholders, as purported
former clients of Ginsburg, Feldman and Bress, or as a result of "regulatory, fiduciary, or
contractual obligations of the corporate officers and majority directors.” I presume that if you
had any authority for the Manfusos’ alleged entitlement to information in these various
capacities, you would have provided that authority to us.




Andrew J. Graham, Esquire
Herbert S. Garten, Esquire
September 21, 1993

Page Two

To avoid continuing argument and letter writing, the following will be done: Mr.
Sanders’” memorandum and records concerning the audit will be provided to the Manfusos
subject to the applicable confidentiality obligations attaching to such information. If, after
completing their review of the memorandum, which will provide the Manfusos with all of the
information Ginsburg, Feldman and Bress has concerning the audit, the Manfusos still perceive
that a meeting with Mr. Sanders will further some appropriate purpose, they should renew their
request for a meeting to Mr. DeFrancis who will then facilitate a meeting between Mr. Sanders
and the Manfusos. '

Very truly yours,

ames E. Gray
JEG/dmt
cc:  Michael I. Sanders, Esquire
Martin Jacobs, Esquire
Joseph A. DeFrancis, Esquire
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De Francis, Jacobs File New Action
Partial Final Judgment Sought in Challenge to Buy-Sell Agreement

By Vinnie Perrone
. Washington Post Steff Writer

"Racing executives Joe De Francis
and Martin Jacobs have taken legal
action that could forestall, or even
threaten, the transfer of ownership
stock in Laurel and Pimlico as pre-
scribed by their shareholders’
agreement with estranged partners
Tom and Bob Manfuso.

In papers filed this week, De
Francis and Jacobs asked the Balt-
more City Circuit Court to render a
partial final judgment on the court’s
Aug. 6 ruling that enforced the
Russian Roulette provision of the
stockholders’ agreement. If De
Francis and Jacobs are to appeal
that decision in cowt—and again
challenge the viability of their buy-
sell agreement with the Manfu-
sos—they first must obtain final
judgment on the Aug. 6 decision by
Judge Ellen L. Hollander.

That decision is not considered
final because a aumber of other
claims remain unresolved in the liti-
gation between De Francis and the
Manfusos. Those are scheduled to
be heard in March.

Because the Manfusos activated
the Russian Roulette provision last
month by offering to sell all their
shares in Laurel and Pimlico, De
Francis and Jacobs argue that the
opportunity to appeal Hollander's
ruling “will be irretrievably lost” if
they're forced to wait until the
March hearings. Under the stock-
helders’ agreement, De Francis and
Jdcobs must respond to the Manfu-
sgs’ offer by early January,

{In triggering the Russian Rou-

lette clause in a letter dated Oct. 9,
the Manfusos offered to sell their
stock to the De Francis group for
$8.2 million, If the De Francis

group rejects that offer, it must sell -

its shares to the Manfusos for $8.2
million.

)de Francis said again yesterday
that he seeks “a complete and final
resolution” of his legal and personal
dispute with the Manfusos. He said
his recent court action does not
contradict that claim because the

question of track ownership would"

not be completely resolved through
Russian Roulette as long as other
litigation is pending.

“I have absolutely no desire ot
intention to do anything that would
prolong thus needlessly,” De Francis
said, “But one thing 1 am not willing
to do is settle for half a resolution.
This thing has got to end, and it's
got to end completely.”

He declined to comment on his
plans regarding Russian Roulette,

The Manfuso camp viewed the
latest round of Jegal action as little
more than a delay tactic. ‘“T've said
all along, our major interest was in
resolving this problem ... and to
establish a clear understanding of
ownership,” Tom Manfuso said.
“We are willing to sell immediately
and willing to buy immediately.
There's no question, in my opinion,
that he {De Francis) isn't willing to
sell and isn't able to buy.”

Andrew Jay Graham, a lawyer for
the Manfusos, said: “Frankly, I
thought from Mr. De Francis's pub-
lic comments that he thought a
prompt resolution of this matter
was important to the tracks, the

Maryland racing industry and the
public, He now is indicating that he
wants to frustrate the Russian Rou-
lette.,..”

According to Graham, the Manfu-
808 have 15 days to respond to the
latest filing and likely wil} ask for a
hearing.

Court approval of the fatest re-
quest by De Francis and Jacobs
would free them to appeal the en-
forcement of the stockholders’
agreement and, in particular, the
Russian Roulette clause. Under that
scenario, the stock transfer could
be delayed indefinitely or even in-
validated.

In triggering Russian Roulette,
the Manfusos asked for a Jan, 31
settlement. De Francis and Jacobs
have until Jan. 10 to decide whether
they’ll buy or sell.

4th Outlet Picked

Laurel and Pimlico officials have
gettled on a fourth off-track betting
outlet, at the Riverboat Restaurant
in Colonial Beach, Va. Because the
restaurant is built on a pier above
the Potomac River, it’s ¢considered
a Maryland location, . . .

The commission has approved
the 1994 dates requested by state
tracks. Laurel; Jan. 1-March 28,
June 14-Aug. 8; Oct. 4-Dec. 31
Pimlico: March 29-June 13 Aug.
9-28; Sept. 8-Oct. 3. Rosecroft: Jan.
1-Dec. 31. Delmarva: April 1-Sept.
15. Timonium: Aug. 27-Sept. 5.
Fair Hill: May 30, Oct. 30 and two
dates to be announced. Marlboro:
Two days, TBA. :
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De Francis: I'll drop suit
if Manfusos will settle

-

By Ross Peddicord
Stafl Writer

Luurel/Pimlico track operator Joe De Francis said
yesterday he will drop an attempt to appeal the Russian
roulette clause of a stockhaolders’ agreement and all oth-
cr litigation that he has filed against his estranged part-
ners, Tom and Bob Manfuso, if thcy will end the legal
and track ownership disputes that they have with him,

tis part of the seltlement offer that he has made to
the Manfusros In an attempt to hasten the resolution of
the ownership feud that has raged between the camps
and was heightened on Oct. 12, when he recetved the
Manfusos' eifer to sell him their shares In Laurel and
Fimillco for 8.2 million.

Il the Manfusos are not Inclined to agree with
Ne francls’ scttlement offer, “it contradicts the primary
argament of thelr effort to block my move In the firgt
step of the appeal process,” De Francls said, “Their re-
sponsc (filed last Friday] claims that the courl cannot
muke a final jud%ment on this one ssue [the validity of
the Russlan roulette clause] because there are still a
whale bunch of other claims to be resolved. That's exact-
ly what 1 want to do — resolve all of those other claims.”

De Francis accused the Manfusos of stalling the Rus-
sfan roulette process {f they do not come to an agreement
on the legal disputes.

“It Is like buying a house that has lens against it," he
sald, “You settle the liens before you buy the house. The
Russtan roulette provision is nothing more than a mone-
tary consideration. That can be addressed when the
legral disputes are resolved.” ‘

De Francls added that he had no idea if the Manfusos
hluvc “a hidden agenda” If they refusc to settle the legal
clalms.

"My whole idea 15 to settle this dispute with them
once and for all, no matter who ends up owning the
tracks,” he said.

Tom Manfuso said last night that he had just recelved
the letter that details De Francis' settiement proposal
and hasn't had an opportunity to study it fully.

“What we are doing is abiding by the Jugée’s ruling
that the Russlan roulette 18 enforceable, We are com-
plying with those requirements,” Manfuso said. “I don't
think any additional situations are nccessary, It's as
stinple us Lhat. We are ready to sell to him tomorrow,
and we arc also ready to buy from him tomorrow. ., . It
seems to me the situation can very quickly be solved.*

TENNIS

| Graf routs Sanchez
for Virginia Slims title

i
J Froin Wire Reports
!

NEW YORK ~— Stefft Graf, her powcrcga,m: ut:lgg‘ a
punctuation mark on the year. co‘z:l;’:’fng the Virgtola

! son In lour ycars yesterday by
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LAUREL RACE COURSE

By mee Perrone
Wathington Post Satf Writer

Bob and Tom Manfuso, the co-
owners of Laurel and Pimlico, have
asked' a’ Baltimore City "Circuit
Coirt fiot to grant a ¢laim by major-
ity owner Joe De Francis that would
allow De Francls to appeal the cru-
cial Russian Toulette clause of their
shatreholders’ agreement.

- An appeal by De Francis and part-
ner Martin Jacobs could delay the
impending (track ownership change,
now scheduled for eqrly 4904, -

“In_their . filing , ezter s the
Mznjfusog c:j:u:ﬁid t be alll ragcis
and Jacobs sho wead 10
contest an Aug, 6 .nedt-?—whxch
enforced the validity of Rusdlan rou-
lette—while other legal isgues be-
tween them are unre . The
Manfusos also assert that Dg ‘Fran-
cis and Jacoba failed to coritest the
ruling within 30 days, the amount of
time generally allowed for appeals.

" Neither the De Frandlg gtpup nor
the“Manfusos - have ifaquasted a
hearing on ‘the matter. The court
apparently can repdey an’ OpIulon
without a hearing.

If the court concurs wtth the
Manfusos, then De Francis and Ja-
cobs would have to respond to. the
Manfusos® existing stogk tender by
Jan. 10,1994, .the court rulés
otherwjsé and inkjigy’ partial ﬂnal
judgment on its suling; Do

Francls and Jacobs’ be .clear
to contest the enformbmty of the
shareholders’ agréement ahd the
Russian rouleue at ‘aj pellate

lgvel, That could ¥, tm;k
ownership transfer ?8? :

The Manfusos triggered the Rus-
sian’ roulette - mechanism last
month, offering to allthelr race-
track &t to.De

3?-.’

and Jacobs
must sell all their i,a
and Pimlico” for’ the. same pnce

Ruspian roplette thyp provides that -
v Yl gain ab?wlute control of

one side
Laurel and Ptmhco. PR

ID:301-792-4877

Laurel szhco Ownerehtp Dzspute Coniznues

operating expenses of ipteftrdk'y
- gering with Roqccroﬂj’ucgw *;ij I
leg.. ‘!\ \

gt

con lnue e - mcmth«: d-
:but not_if ‘it eontinues 6} "’-:
_net-logs prdposltion for P;mu 2

obs foc 68 nwmm ngJT'?
cobs i & vancs . Jun's
or, 3 G 0 rat,e ahother. 10-day

1 iy :i;ii:;._
;ﬁ)int ng meet this )’Om‘«'_ 3_ (-“‘«.‘1'

-track  will pyrsue leglslatiy .1..
.. common -pool simulcasting, s

W n&wl \

De Francis has said that | he opkR*
a permanent cnd to hig .- !
professional and legd bute ;

the Manfusos, add gt gt satied
ment of track uwnership is"ing
clent if he and the Manfusos 6h

Manfusos have said that’ the’ tajiﬂ‘ !
pleton of Russian: roulette
end all Jegal quarrels.

“Jue De Francis has ac.kno
that the disputo should be re (}:
said Andrew Jay Oraham, a
for the Manfusos.,"My. cllenm
presented & porfect. opportu :

Pul hlS words mlo effect. VLo b‘ﬂw“‘*« % "f#iﬁ'

In their latest action, the Ms " e Bl ‘ﬁ“’*”
reported they spent $160,000 1y f“
diligengg: before eﬂec&pqﬂng, ]
rowtte. Tbﬂ? aJs&n tm d,

R
gent;:
quiring ,the track:
settlcment for Feb 7. 7 -
Retltloning the court, the "
%03 sajd the move toward ,}-‘,' ]
by -De-Francis and Jacobsi 7' :
sentstheir latest desperate af] 13 i
to buy time” to gain financialGagk
ing and assess the pxos :;(

racing m Virguna. :.. e

"De Fra %%r'r
reached ngﬁgncluafw yesterd s’;},”’““ :
offer by, thoroughbred - hors ", e ".
contribute 2 percent of handleit UAL )'

Franc haq souglnt 3'petcent,

Laum’. o4 0

Al meeﬁng Thurg rf
board of dxreqm(‘np ’5& ,
1994’ {ollowing a financla

anager Max Mosner .

',‘“b-‘ 13
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De 1ICiS otters
settlement plan.
to Manfusos

Proposal réportedly seeks
to speed buyout decision

By Ross Peddicord
Staff Writer

Laurel/Pimlico operator Joe De Francis has sent a
settlement proposal to his estranged partners, Tom
and Bob Manfuso, designed to resolve all disputes
between the parties and pave the way for resolution
of the Russian roulette agreement.

But the proposal does not say whether De Francis
will buy out the Manfusos' interest in Laurel and
Pimlico, according to a source familiar with the doc-
ument.

Herb Garten, attorney for the Manfusos, ac-
knowledged last night that he had received a de-
tailed letter. “It did contain a proposal. . . and intro-
duces other matters that have nothing to do with the
Russian roulette or the contract which we have sub-
mitted to them. We are studying it {the letter] and are
reviewing it carefully,” Garten said.

De Francis offers settlement

RACING, from 1C

De Francis declined to comment about the letter.
The latest proposal comes after stepped-up legal ma-
neuverings the past couple of weeks between the

camps. - ‘

h?: legal document filed yesterday in Baltimore City
Circuit Court, the Manfusos acknowledged that they
have negotiated the restatement of the approximately
$40 million in existing loans that the tracks have with
First National Bank and have set Feb. 7, 1994, as a
closing date — if they buy out De Francis.

"~ About two weeks ago, the Manfusos moved to freeze
. the assets of the estate of Frank De Francis in the
Orphans’ Court for Howard County in order to guarantee
that the De Francis stock in Laurel and Pimlico would be

{ covered by the estate’s assets.

The court upheld the Manfusos’ contingency claim,
but delayed holding any hearings on the matter until
after Jan. 12, 1994, the date when De Francis must
decide if he will buy the Manfusos' stock in the race-
tracks for $8.2 million or sell the tracks to them at the
same price.

Last week De Francis flled a motion in Baltimore City
Circuit Court asking Judge Ellen Hollander to certify as a
partial final judgment the ruling she made in August
that validated the Russian roulette clause, which allows
one partner to buy out the other.

If Hollander certifies the provision, which was just
one claim in part of a larger suit filed by the Manfusos
against De Francis in June, then De Francis can appeal
her ruling and possibly delay his decision to buy out or
sell to his estranged partners by the Jan. 12 deadline set
in the Russian roulette agreement.

Yesterday, the Manfusos filed a response to De Fran-
cis’ motion, saying that De Francis' attempt to appeal
Hollander’s ruling is “untimely” and nothing more than
an attempt “to afford them [De Francis and his partner

"Martin Jacobs] an open-ended option to buy the tracks
while they continue their thus far unsuccessful efforts to

assemble flnancing and assess the corporations likely
prospects [to build a track] in Virginia.”

With less than two months before the Jan. 12 dead-
line, De Francis has not indicated whether or not he has
the necessary funds to purchase the Manfusos’ inter-
ests.

If Hollander doesn't certify the ruling, then De Fran-
cis said yesterday, he can seek “non-traditional” ways to
file an appeal. ‘

“I'm not seeking delays,” De Francis said. “What I'm
trying to do is to get all of these issues completely re-
solved. There Is still litigation hanging out there involv-
ing Manfuso suits against me and a suit by me against
them [scheduled to be heard in March). If I put up $8.2
million to buy out the Manfusos, I don't want to be sued
by them. And conversely, if I'm paid $8.2 million by
them, I want the money free and clear without the threat
of suits attached to it.”

No movement on Rosecroft

De Francis had a lengthy meeting with his senior
staff members yesterday, but has not decided whether or
not he will accept a horsemen'’s offer to contribute 2
percent of their share of the handle to help defray costs
of the afternoon thoroughbred simulcast operation at
Rosecroft Raceway.

He had wanted the horsemen to kick in 3 percent.

“What we are doing is trying to analyze ways to im-
prove the economic situation [at that facility} and in
other areas,” De Francis said. *I'm looking for ways to
make Rosecroft work, and not to stop it."
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A" Owner Battle Goes On,

orse raculg iss game that thnves on msndc
information, but Virtually nobody in Maryland :
knows what's happening in the xpurl % biy
event: the battle for control of the state's tracks,

Even leaders of the industry can only guess whether
Joe De Francis or the Manf{uso brothers will wind up
owning Laure] and Pimlico,

But it ig at Jeast possible to divine the intentions of
the bitter rivals. De Francls desperately wants to
remain the president of the two tracks. Tom and Bob
Manfuso are quite willing to let De Francis buy them
out so they can say “Good rigdance!” to the whole
megs. But it now appears very possnbk, that nollhcr
side will get its wish,

“'The shpwdbwn begdh wheh the Manfusos
activated the so-called Ruastan roulette provision of
thelr agreement with De Ftancis, which forces one
side to buy out the other’s half- interest in the tracks.
The brothers offered to buy out De Francis for $8.2
million. This forced De Fyancis'elther to accept the
offer or bity out his partners for the same amouot. -

Because the tracks' long-term debt is $40 million,
the Manfusos’ essentially sremaking a $48 million
offer for Laurel and Pimfico, which seems protty
modest comhpared with the cost of opening even a
small pew track nowadays, The parties interested in
Virginia racing are planning to spend at least $50
miillion to construct a track there,

Here, for a lesser price, were two tracks on two -

- big chunks of real estate, in an established racing

" potentlal

oarket, and which were en with greal
arylandc‘h(m'g gne ofthabest - -

off-track betting etatutes in the country. Even though

business has been dpclining in recent years, this was. . .

- afairly conservative valuation,

“De Francls had feared that he would be a loser fn
Russian roulette because the Manfusos are so much
wealthier than he. Yet with the $8.2 million bld, the -

‘brothers were not trying to overwhelm him with

thelr financial strength, They were bidding what they
think Laurel and Pimlico are worth in the current
pessimistic climate, They weke saying, tacitly: Joe, iI

- you want these tracks, you can have them.

Al De Francis had to do was to come up with 20
percent of the $8.2 million ag » down payment and
uarantec the balance. For any player in the big

L ﬁagues of business, this ought to be chicken feed.
* When De Francis unveiled his plans for a $55 million
Virginia racetrack at a press conference last month, -
- and was asked how he would dome up with the

* money, he shmgged off the
-had an mvestment banking

mblem, saying that he

.-sophisticated and unique methods of fmanclng.

So finding 20 percent of ’8 2 million should have

" been easy~-especially for a persuasive mar such as

" De Francis, But it hasn't been, He asked one of the

mlry s most prominent racetydck ownersfor -
ng—~and didn't get {t, He reportedly has talked
‘to variuuh p\'oinhlenl ih?'hﬂd businessmen looking .

for financial support-~and hag golne up empty.

This s not shocking. No raliona) businessman

~ could look at the financlal perfom!anoo of the

. Maryiand trécks undet

. &oro

2,813%t

' better

- plans for Taxay racing
- tendiitg to fils traub
' ‘occupylng

- father, Frank De Fra

. validity of
“but De Francit?

* “complete divorce” bati
.bcj'olldwféd by'any i

conclude that this Was 2 ‘prude
.the boosts ggnnra.ted bV

bpttmg and .
intertrack betting, b

i L' és;htqsuacksns
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he Maryland
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ROBERT T. MANFUSO and * IN THE
JOHN A. MANFUSO, JR.
* CIRCUIT COURT
Plaintiffs
* FOR
v.
* BALTIMORE CITY
JOSEPH A. DE FRANCIS, et al.
* CASE NO.: 92120052

Defendants
sk %K 3 sk % % L % % % % 3 %*

REQUEST FOR HEARING

Defendants Joseph A. De Francis ("De Francis") and Martin Jacobs ("Jacobs"), by
and through their attorneys, James E. Gray, Linda S. Woolf and Goodell, DeVries, Leech

& Gray, request a hearing on their Motion to Direct Entry of Partial Final Judgment,

James g/ Gray /

44/454(/%‘%

Linda S. Woolf

Goodell, DeVries, Leech & Gray
Commerce Place

One South Street

Baltimore, Maryland 21202
(410) 783-4000

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 24th day of November, 1993 a copy of the

aforegoing Request for Hearing was mailed to: Andrew Graham, Esquire, Kramon &




Graham, Commerce Plaza, One South Street, Suite 2600, Baltimore, Maryland 21202,

Attorneys for Plaintiffs; Irwin Goldblum, Esq., McGee Grigsby, Esq., and Jennifer
Archie, Esq., Latham & Watkins, 1001 Pennsylvania Avenue, N.W., Suite 1300,
Washington, D.C. 20004-2505, Attorneys for Defendants, The Maryland Jockey Club of

Baltimore City, Inc., Pimlico Racing Association, Inc., and Laurgl Racing Assoc., Inc.

James B/ Gray




1040-10-1

TO:
FROM:

SUBJECT:

CIRCUIT COURT FOR BALTIMORE CITY

MEMORANDUM OZ

DATE: Dec. 28, 1993

Marc Noren and Frank Sherry

-

Manfuso, et al. v. DeFrancis, et al. (=
Case N® 92120052/CE147851 L=

Dear Messrs. Noren and Sherry:

Anything that comes into the Clerk’s Office for filing that deals in any way with
the settlement reached on December 27, 1993, by and among the Estate of Frank ]J.
DeFrancis, Joseph A. DeFrancis, John A. Manfuso, Jr., Robert T. Manfuso, Martin Jacobs,
Karin Van Dyke, Pimlico Racing Association, Inc., The Maryland Jockey Club of
Baltimore City, and Laurel Racing Association, Inc. is hereby assigned to me and the
special assignment of the above referenced case to Judge Ellen L. Hollander is hereby
withdrawn. Please notify me at once upon any such filing taking place.

Thanking you for your cooperation, I am

Sincerely yours,

JHHK /kak

cc:  Judge Ellen M. Heller, JICC
Judge Ellen L. Hollander
James E. Gray, Esquire
Herbert S. Garten, Esquire
Andrew J. Graham, Esquire
James P. Ulwick, Esquire
Jennifer C. Archie, Esquire
Ira T. Kasdan, Esquire

>
Judge Joseph H. H. Kaplan, A] / Z/ ¢ A,)/ 1 @5 /)
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ROBERT T. MANFUSO, et al. * IN THE e ° ot Qb
2, o K
< Cf
Plaintiffs * CIRCUIT COURT ‘e % Po
/‘2},. é s
v. * FOR Yo,
G 7
JOSEPH A. De FRANCIS, et al. * BALTIMORE CITY
Defendants * Case No. 92120052/CE147851
* * * * * * * * * * * * *
MANFUSOS’ RESPONSE TO MOTION
TO DIRECT ENTRY OF PARTIAL FINAL JUDGMENT
I. INTRODUCTION
In a well-reasoned Memorandum Opinion and Order dated
‘ August 6, 1993, the Court granted the Manfusos’ Motion for

Partial Summary Judgment on Count IV of their Third Amended
Complaint. 1In so doing, the Court declared that the Russian
roulette provision of the Shareholders Agreement remains in full
force and effect. Some three months after the date of that
ruling, De Francis and Jacobs have asked the Court to exercise
its discretion to direct the entry of the partial final judgment
on that ruling under Md. Rule 2-602(b). The Court should deny
the motion and not permit the entry of a partial final judgment
because the motion is untimely, because the order is
unappealable under Rule 2-602(b), because it would be most
detrimental to Pimlico and Laurel with possible severe economic
consequences to the corporations and because it would be

prejudicial and unjust to the Manfusos, the limited partners of

Laurel Racing Association Limited Partnership and to all persons
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II. THE PRINCIPLES APPLICABLE TO THE ENTRY OF
PARTIAL FINAL JUDGMENT UNDER RULE 2-602(b)

Generally, an appellate court cannot acquire subject matter
jurisdiction absent an appeal from a final judgment or from one
of the few interlocutory orders for which the General Assembly
has provided a statutory right of immediate appeal. Planning
Board of Howard County v. Mortimer, 310 Md. 639, 644 (1987).
This jurisdictional requirement prevents piecemeal appeals and
avoids the "confusion, delay and expense which would be caused

by having two or more appeals in the same suit." Pearlstein v.

MDIF, 79 Md. App. 41, 49 (1989) (quoting Carl Messenger Service,
Inc. v. Jones, 72 Md. App. 1, 3 (1987)). Strong policy
considerations support the rule against multiple, piecemeal
appeals. Carl Messenger Service, Inc. v. Jones, 72 Md. App. at
3.

The drafters of Rule 2-602 modeled it after Rule 54(b) of
the Federal Rules of Civil Procedure. Both the state rule and
the federal rule respond to problems created under the modern
system of pleading, which promotes multiple parties and multiple
claims. Pearlstein v. MDIF, 79 Md. App. at 50. If a trial
court permitted an appeal from every disposition of every claim
against every party under the modern system of pleading, it
would result in delay and disruption at the trial level and
duplication and unnecessary burden at the appellate level. 1I1d.
Rule 2-602(b) and its federal counterpart avoid these problems
by viewing an action involving multiple claims or multiple
parties as a single judicial unit ordinarily requiring a
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complete disposition before a final judgment may be entered.

Id.

The rules do provide for a limited exception, under which a
trial court, in the proper exercise of its discretion, may
manage a complex case by dispatching a narrow set of final
orders for immediate appellate review. Id. The Court of
Appeals has cautioned, however, that trial courts should
exercise that discretion only in "the very infrequent harsh
case." Diener Enterprises v. Miller, 266 Md. 551, 556 (1972).

A trial court may not use Rule 2-602(b) as a means of
certifying discrete questions of law. Carl Messenger Service,
Inc. v. Jones, 72 Md. App. at 4; compare 28 U.S.C. §1292(b).
Rather, the trial court may direct the entry of a final judgment
under the rule only as to an order that disposes of at least one
but fewer than all the claims or parties in the litigation.
Furthermore, a trial court may direct the entry of a partial
final judgment under Rule 2-602(b) only if, within the
circumscribed scope of its discretion, it expressly finds no
just reason to delay an appeal as to the claims or parties
involved. 1In exercising its "considered discretion" (Diener

Enterprises v. Miller, 266 Md. at 555) a trial court should

"balance the exigencies of the case" against Maryland’s strong
policy against piecemeal appeals. Id. at 556.
III. APPEAL IS UNTIMELY
De Francis and Jacobs delayed more than three months before

requesting the entry of partial final judgment on the Order
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declaring that the Russian roulette provision remained in full
force and effect. Notably, the defendants’ delay included an
entire month after the Manfusos had triggered the Russian
roulette provision. That extraordinary delay mandates the
denial of the Motion for the Entry of Partial Final Judgment.

Rule 2-602(b) contains no express deadline for requesting
the entry of partial final judgment; however, the decisions
under the analogous federal rule, which the Court of Appeals has
termed "especially persuasive" (East v. Gilchrist, 239 Md. 453,
459 (1982)), require a party to move for the entry of partial
final judgment within thirty days of the order that the party
would appeal.

For example, in Schaefer v. First Nat’l Bank of
Lincolnwood, 465 F.2d, 234, 236 (7th Cir. 1972), the court held
that "as a general rule it is an abuse of discretion for a
district judge to grant a motion for a Rule 54(b) order when the
motion is filed more than thirty days after the entry of the
adjudication to which it relates." The court continued:

There may be of course cases of extreme
hardship where dilatoriness is not
occasioned by neglect or carelessness in
which the application of this general rule
might be abrogated in the interest of

justice. Those occasions ought, however, to
be extremely rare.

1d.
The Schaefer court predicated its decision on its belief
that appeals under Rule 54 (b) should receive treatment no more

and no less favorable than ordinary appeals from final

f:\users\jane\pleadings\rspdrect.man(5) 4




LAW OFFICES
KRAMON & GRAHAM, P.A.
COMMERCE PLACE
ONE SOUTH STREET, SUITE 2600
BALTIMORE, MARYLAND 21202-3201

(410) 752-6030

judgments. Pointing out that, in virtually all instances, a
party must appeal from the entry of a final judgment within, at
most, sixty days of the date of the judgment, the court handed
down its general rule requiring parties to seek certification
under Rule 54(b) within thirty days of the interlocutory order
that they would appeal. Id.; accord Cherokee Nation of Oklahoma
V. United States, 23 Cl. Ct. 735, 739 (1991) (eight-month delay
in seeking certification supported the conclusion that there was
no urgent need for an appeal of the claims that the trial court
had dismissed).

The exclusive method of securing appellate review is
governed by Title 8, Chapter 200 of the Maryland Rules and
Section 12-302(c) (3) of the Maryland Courts and Judicial
Proceedings Code. The "only method of securing review by the
Court of Special Appeals is by the filing of a notice of appeal
within the time prescribed in Rule 8-202." (Emphasis added.)
Rule 8-201(a). Rule 8-202(a) prescribes the time for filing a
notice of appeal and provides that the notice shall be filed
within thirty (30) days "after entry of the judgment or order
from which the appeal is taken." (Emphasis added.) These
provisions distinguish between the term "judgment," which is
defined in Rule 1-202(m) and as contemplated by Rule 2-602, and
the term "order." Clearly, the appeal process must be commenced
within thirty (30) days of the entry of either a final judgment

or an order.
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Reading the appellate rules in conjunction with Rule 2-602
indicates that the exclusive method of obtaining appellate
review in this case would have been to file a timely notice of
appeal in conjunction with a timely motion under Rule 2-602.
See, e.qg., Tidewater Insurance Associates v. Dryden 0il Co., 42
Md. App. 415, 401 A.2d 178 (1979). The defendants (would-be
appellants) in this case have done neither. This Court’s
Memorandum and Order dated Augqust 6, 1993, was entered on the
same date as indicated by this Court’s docket. See Rule 8-
202(f). Therefore, under the rules, the time for seeking
certification and noting an appeal expired on September 6, 1993.

What, in effect, the defendants are seeking to do is to
extend indefinitely the time for taking an appeal by the simple
expedient of calling an order interlocutory and sometime
thereafter, at their own discretion, seeking certification as a
final judgment. Presumably, the defendants in this case would
then file a notice of appeal within thirty (30) days of such a
certification. The rules do not contemplate such a procedure.
In fact, the rules are designed and "shall be construed to
secure simplicity in procedure, fairness in administration, and
elimination of unjustifiable expense and delay." (Emphasis
added.) Md. Rule 1-201(a). From that perspective, the dilatory

procedural tactics attempted to be employed by the defendants in
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this case are unwarranted and in contravention of the spirit of
the Maryland Rules.'

In this case, De Francis and Jacobs delayed more than
ninety days before belatedly requesting certification of the
August 6, 1993 Order. The Court should not permit them to
profit by the delay. Nor should the Court place them in a
better position than ordinary litigants, who generally may no
longer seek appellate review once thirty days have elapsed after
the entry of a final judgment. Accordingly, the Court should
deny the motion for certification, as De Francis and Jacobs have
not sought certification in a timely fashion.

But even if the Court declines to impose a strict, thirty-
day deadline for requesting certification under Rule 2-602(b),
the Court must still find that De Francis’s and Jacobs’s three-
month delay refutes any suggestion that "there is no just reason
to delay" the entry of final judgment, within the meaning of the
Rule. De Francis and Jacobs certainly knew of their right to
request certification, because they and their lawyers publicly
mused about the possibilities of an appeal almost from the date
of the August 6 Order. But rather than take even the first step
toward an appeal, De Francis and Jacobs engaged in three months

of delay, while they apparently assessed their options,

1 See also Rule 3.2 of the Maryland Rules of
Professional Conduct, and the Comment thereto ("Dilatory
practices bring the administration of justice into disrepute.
Delay should not be indulged ... for the purpose of frustration
an opposing party’s attempt to obtain rightful redress or
repose.")
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including their options under the Russian roulette provision.
Three months of "thumb-twiddling" (Bank of NY v. Hoyt, 108
F.R.D. 184, 185-86 (D.R.I. 1985)) refute any suggestion that
there is no just reason to delay the entry of final judgment at
this juncture in the case. |

If defendants believed that they should appeal this Court’s
Order, they should have attempted to take the requisite steps
within thirty days. 1Instead, they chose as their strategy
deliberate delay designed to forestall the resolution of the
ownership issues in Pimlico and Laurel through the buy/sell
mechanism to which they had contractually agreed. It should be
noted that the defendants in their twenty-eight page Memorandum
failed to even attempt to justify the delay in requesting a
final judgment.

IV. THE COURT CANNOT DIRECT THE ENTRY OF PARTIAL

FINAL JUDGMENT, BECAUSE THE AUGUST 6 ORDER DISPOSES
OF LESS THAN THE ENTIRE CIATM

De Francis and Jacobs have requested certification of the
ruling entering summary judgment in the Manfusos’ favor on Count
IV of the Third Amended Complaint. That count alleged that the
Manfusos had neither breached the Shareholders Agreement nor
fraudulently induced De Francis or Jacobs to enter into the
Agreement. The count further alleged that, even assuming that
the Manfusos had breached the Agreement or somehow fraudulently
induced De Francis or Jacobs to enter into it, the Russian
roulette provision remained in effect because, among other

things, De Francis and Jacobs had waived their right to
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challenge the provision or ratified the Manfusos’ alleged
wrongdoing.

The allegations of Count IV largely mirrored the
allegations of Counts I and II of the defendants’ Counterclaim.
In Count I of the Counterclaim, De Francis and Jacobs asked that
the Agreement be rescinded on account of the Manfusos’ alleged
fraud. In Count II of the Counterclaim, De Francis and Jacobs
asked for damages and a declaration excusing them from all
future performance under the Agreement (including performance
under the Russian roulette provision) on account of the
Manfusos’ alleged breach. Thus, Count IV of the Third Amended
Complaint and Counts I and II of the Counterclaim clearly
involve the same facts and the same cause of action.

Under such circumstances, the Court of Appeals has made it
clear that the Complaint and Counterclaim alike constitute only

one, single claim for purposes of Rule 2-602(b). See e.g., East

V. Gilchrist, 293 Md. at 461 (1982). 1In East v. Gilchrist, the
plaintiffs sued for declaratory injunctive relief, mandamus, and
damages, alleging the invalidity of a section of the county
charter. The county counterclaimed, asserting the validity of
the provision in question. After the trial court entered a
ruling against the county on its counterclaim alone, the parties
sought certification. The Court of Appeals, however, dismissed
the appeal.

In reaching its decision, the court reasoned that the

claims and counterclaims arose out of but one set of operative
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facts and thus constituted but one cause of action. East v.
Gilchrist, 293 Md. at 460. The court continued:

Declarations concerning the validity of [the

charter provision] and the defendants’

violation of the provision, mandamus and

injunctive relief based upon the alleged

violation, and damages caused by the alleged

violation, are all multiple remedies for the

violation of one legal right.
IJd. Hence, the court concluded that the counterclaim and the
plaintiffs’ various requests for relief all constituted one
claim. For that reason, the trial court could not properly
grant certification after dismissing the counterclaim alone; the
court could certify its ruling as final only after ruling on all
aspects of the claim, i.e., by entering judgment on the
plaintiffs’ claims as well.

While De Francis and Jacobs would like to downplay these
cases, Maryland appellate courts have repeatedly reaffirmed the
ruling in East v. Gilchrist. For example, in Washington
Suburban Sanitary Comm’n v. Frankel, 302 Md. 301, 307-08 (1985),
the Court of Appeals dismissed an appeal under Rule 2-602 where
the trial court had dismissed on the plaintiffs’ claim for
declaratory relief, but had not passed upon the defendants’
right to money judgments under their counterclaims. In reaching
its decision, the court specifically stated that the plaintiffs’
claim for declaratory judgment and certain of the defendants’
requests for monetary judgments "are one and the same claim for

purposes of applying" the predecessor of Rule 2-602(b). Thus,

because the trial court had not passed an order adjudicating an
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entire claim, the parties could not properly obtain
certification.

Similarly, in this case, the Court has passed on the
plaintiffs’ request for declaratory relief, but has not obviated
the possibility that the defendants, De Francis and Jacobs,
might obtain monetary relief, at least on Count II of their
Counterclaim. That unadjudicated Counterclaim not only mirrors
the claim that the Manfusos have successfully asserted, but also
represents merely another remedy arising out of the same cause
of action. Therefore, the Manfusos’ Count IV and the
defendants’ Counts I and II constitute but one single claim, of
which the Court has adjudicated only a part. Because the Court
therefore has not adjudicated an entire claim, De Francis and
Jacobs may not avail themselves of Rule 2-602(b) to obtain
immediate appellate review.

V. THE COURT SHOULD EXERCISE ITS
DISCRETION TO DENY THE MOTION

The defendants’ motion represents their latest desperate
attempt to buy time and to avoid the effect of the agreement
they made and signed some four years ago. Essentially, De
Francis and Jacobs wish to achieve a one-sided and grossly
unfair result because De Francis and Jacobs waited for more than
a month after the Manfusos had triggered the Russian roulette to
request the entry of a partial final judgment under Maryland
Rule 2-602(b). They obviously want the Court to afford them an
open-ended option to buy the tracks while they continue their
thus far unsuccessful efforts to assemble financing and assess
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the corporations’ likely prospects in Virginia. De Francis and
Jacobs would thereby thwart the Russian roulette provision with
its just and reciprocal rights and obligations on both sides.

It is no accident that the defendants seek to appeal the Court’s
decision at the eleventh hour. If they are successful in
obtaining the Court’s blessing of their tactic, they will be
pursuing an appeal so late in the game that it will undoubtedly
have the effect of stalling the buy/sell provision and making
the Manfusos’ due diligence efforts and financing arrangements
valueless.

With the defendants’ knowledge and assistance, the Manfusos
conducted a thorough and extensive due diligence assessment of
the racetracks’ value. The Manfusos in good faith expended
approximately $150,000.00 in conducting their due diligence in
the reasonable belief that De Francis and Jacobs would comply
with the Agreement because (1) they had agreed to the Agreement,
(2) the Court had declared that the Agreement remained in
effect, (3) they did nothing to contest that declaration until
more than three months after the Court issued it, and (4) they
assisted in the due diligence being conducted by the Manfusos.
If the Court permits an immediate appeal, then the Manfusos will
lose not only their contractual right to escape from an
unworkable ownership arrangement, but also the expenses that
they incurred in preparing for and triggering the Russian

roulette.
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It was necessary for the Manfusos, as part of their due
diligence and in preparation for their possible acquisition of
the De Francis group stock, to negotiate an amendment and
restatement of the existing term loans, aggregating
approximately $40 million, provided by First National Bank to
Pimlico Racing Association, Inc. ("Pimlico"), and Laurel Racing
Assoc., Inc. ("Laurel"). This amendment and restatement letter
agreement provides for certain conditions precedent to closing
with First National Bank, including evidence that the Manfusos
. own 100% of the stock of Pimlico and Laurel. Closing with First
National is to take place by February 7, 1994. Any delay in
closing under the Stockholders Agreement jeopardizes (1) closing
with First National Bank or results in substantial extension
fees; (2) Pimlico and Laurel having the opportunity to save at
least $70,000 per month in interest costs; and (3) the ability
and timetable of the Manfusos, if they are the purchasers, (a)
to put into effect their business plan designed to bring about a
’ turn-around in financial results of Pimlico and Laurel and (b)
to have Pimlico and Laurel meet certain of the loan conditions
and financial covenants provided for under the agreement.

In short, the defendants’ Motion should be denied because
of their delay and the attendant prejudice which the Manfusos
would suffer if the requested relief were granted.

By declaring that the Russian roulette provisions remain in

T effect, the Court cleared the way for the resolution of an
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racing. To the extent that the Court considers the interests of
the public and interested third parties in exercising its
discretion, it is beyond dispute that such interests would be
best served by a prompt resolution of the divided ownership
problems which afflict the Pimlico and Laurel racetrack
businesses. 1Indeed, Mr. De Francis himself stated publicly in
the Washington Post on September 30, 1993 that "some type of
mechanism to settle this" should be employed by the plaintiffs
and the defendants in order to improve the chances of Pimlico
and Laurel taking advantage of a valuable opportunity to build
and operate a racetrack in Virginia. See Exhibit A. 1In the
Washington Times on October 1, 1993 Mr. De Francis was quoted as
saying "there are tremendous incentives for the two sides to
settle. The big incentive is Virginia. If I wanted to posture
and play hardball, I would keep pounding my fist on the table
and saying ‘Over my dead body,’2? but there’s too much at stake
here. The fighting has hurt Maryland racing from the beginning,
but it’s sort of been a kick in the shins or poke in the eye.
Now it threatens to strike a mortal blow if we miss out on the
Virginia opportunity." See Exhibit C. 1Indeed, the Minutes of
the October 13, 1993 Virginia Racing Commission meeting confirm

its concerns about the ownership issue. The chairman raised the

2 See Exhibit B, an article in The Sun wherein De
Francis earlier had taken a different position, refusing to
abide by the Stockholders Agreement and allow the Manfusos to
purchase his stock threatening that he would first "rot in
hell."
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ownership problem in the following colloquy with defendant
Jacobs:

Chairman Shenefield asked Mr. Jacobs what

might be the effect in Virginia of the

invoking of the "Russian roulette clause"

concerning the possible transfer of the

ownership of the Maryland racetracks. Mr.

Jacobs stated that the issue may be

clarified in early January, quite likely

before the hearings began.
See Exhibit D.

The Manfusos agree with De Francis to the extent that they

too believe that a change from a divided ownership to an
. ownership consolidated under either the Manfusos or De Francis
and Jacobs would be in the best interests of the racing industry
and the Maryland public. The compliance in good faith by both
sides with their Russian roulette agreement will accomplish that
very result. Moreover, this would occur without prejudicing
either side. De Francis acknowledges that the ownership dispute
must be resolved in the interests of Maryland racing. He also
stated on October 1, 1993 in an article appearing in The Sun
‘ that he was willing to consider "any reasonable solution" (see
Exhibit E), and on October 2, 1993 in another Sun article that
he would "pay a reasonable amount" to buy out the Manfusos.
(See Exhibit F.) The fact of the matter is that the Manfusos,
by triggering the Russian roulette and offering to sell their

stock for an eminently reasonable price, have offered the

defendants the perfect "reasonable solution" to the ownership
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purchase the Manfusos’ stock at a reasonable price.? The
defendants’ belated effort to obstruct the buy/sell process
which they had previously publicly welcomed demonstrates that
the right to appeal has not been requested in good faith, but
rather is merely a delaying tactic which would, in effect,
provide the defendants with an open-ended option to buy the
Manfusos’ stock at a set price.

What the defendants are trying to achieve is to have as
long a period of time as possible to assess the likelihood of
the Virginia opportunity coming to fruition, so that they can
more accurately assess the tracks’ value, and to arrange their
financing which, to date, they have evidently been unable to
accomplish. The Manfusos, of course, would have no reciprocal
opportunities. In the meantime, the defendants would remain in
control of the corporations which own the racetracks, while the
Manfusos would have to stand by helplessly as the defendants
pursue their own financial objectives and as the racetracks
continue to deteriorate.*

The Russian roulette agreement was fair. It imposed
reciprocal obligations on both sides and granted both sides

reciprocal rights. If the Court were to grant the defendants’

3 The Buy/Sell provision requires a down payment of only
20% of the total price of $8.2 million with the balance payable
over five years.

4 On November 17, 1993, De Francis announced that Laurel
lost $4.78 million for the first nine months of 1993--a result
$2 million worse than for the same period in 1992. See Exhibit
G.

f:\users\jane\pleadings\rspdrect.man(5) 16




LAW OFFICES
KRAMON & GRAHAM, P.A.
COMMERCE PLACE
ONE SOUTH STREET, SUITE 2600
BALTIMORE, MARYLAND 21202-3201

410) 752-6030

motion and allow a piecemeal appeal, it would, in effect,
completely rewrite the Russian roulette provision in a way that
would provide substantial advantages to the defendants and
significantly prejudice the plaintiffs.

The defendants argue that if the Russian roulette provision
were to go forward without them being permitted to appeal, they
would suffer irreparable damage and lose the opportunity to own
and control something which is unique, vis, the two racetracks.
(Defendants’ Memorandum p. 17) The defendants attempt to
analogize the situation at bar to a real estate setting where
realty is considered unique. First, this is not a real estate
case. Second, and more importantly, the fact of the matter is
that if the Court denies the defendants’ motion, as it should,
the defendants will not be deprived of the opportunity to own
the tracks nor of anything else to which they are entitled. To
the contrary, they can simply comply with the Russian roulette
process and if they have the money, they will own the
racetracks. The only possible prejudice affecting the
defendants has nothing to do with the Manfusos. It appears that
the defendants are simply unable to obtain the financing
necessary to purchase the plaintiffs’ stock. If this is so--and
it appears to be the only circumstance that would explain the
defendants’ actions--it does not result from anything that the
plaintiffs did or failed to do. If the defendants do not have
the financial wherewithal with which to purchase the plaintiffs’

stock, then they should sell their stock to the plaintiffs.
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As the defendants concede, a decision to certify a judgment
is discretionary. (Defendants’ Memorandum p. 7). All of the
facts and circumstances of this case militate in favor of an
exercise of the Court’s discretion to deny the defendants’
desperate effort to take a frivolous appeal solely for purposes
of delay. As the defendants note at pp. 10-11 of their
Memorandum, "the effect of the [the Court’s] declaration has
serious implications for the future of thoroughbred racing in
Maryland." 1Indeed, the Court’s declaratory judgment does have
serious implications, but they are salutary ones, not
prejudicial implications as the defendants imply. The Court’s
ruling will permit the resolution of a harmful and distracting
dispute, the continuation of which will hurt Maryland racing and
may indeed lead to the loss of the opportunity to improve the
Maryland racing industry by taking advantage of the Virginia
racetrack opportunity. Clearly, until the issue of ownership is
resolved, the Virginia Racing Commission will not seriously
consider allowing the Laurel and Pimlico entities to own and run
a Virginia track. A divided ownership of Pimlico and Laurel
will not even be able to operate the Maryland tracks
effectively, much less operate the Maryland tracks together with

a new Virginia racetrack business.
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Dated:

Andrew Jay Gra aYQ
Kramon & Gr , P.A.
Commerce Pla

One South Street
Suite 2600

Baltimore, Maryland 21202
(410) 752-6030

ZLLmAJJX ji élmfhm
Herbert S. Garten
Fedder & Garten, P.A.
36 S. Charles Street

Baltimore, Maryland 21201
(410) 539-2800

November 19, 1993.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 19th day of November, 1993, I

sent a copy of the Manfusos’ Response to Motion to Direct Entry

of Partial Final Judgment by hand-delivery to:

James E. Gray, Esquire

Linda S. Woolf, Esquire
Goodell, DeVries, Leech & Gray
Commerce Place

One South Street, 19th Floor
Baltimore, Maryland 21202;

and by first-class mail, postage prepaid, to:

Irwin Goldblum, Esquire

McGee Grigsby, Esquire
Jennifer Archie, Esquire
Latham & Watkins

Suite 1300

1001 Pennsylvania Avenue, N.W.
Washington, D.C. 20004-2505.

liudso \n

Andrew JayUG7hhép
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HORSE RACING

Friday’s D-Day n Track Dispute

TRACK, From D1 o

" 1990, the Russian Roulette option has become a symbol

_ of bitterness between the tracks’ principal owners. It

. was inserted into the agreement as a way to solve the
- growing disputes between De Francis and the Manfusos.

o

The problems became acute when Joe De Francis as-
sumed control of Laurel and Pimlico following the Au-
gust 1989 death of his father, Frank De Francis, who

_ had led Laurel and Pimlico in an ‘unprecedented resur-
- gence with help from the Manfusos.

The Manfusos strongly objected to becoming subordi-

: nates to Joe De Francis, a successful antitrust lawyer at the
“ time, saying they were better suited to run the tracks.

In the spring of 1990, the Manfusos unhappily with-

_ drew from daily management, the Russian Roulette

lause providing them an eventual opportunity to sell out
r to wrest full control of Pimlico and Laurel. :
“The intent of the clause is to protect the Manfusos as

. minority owners,” said their lawyer, Herb Garten, “Oth-

erwise, they would have been locked in forever.”

The Russian Roulette provision also was designed to
give Joe De Francis nearly four years in which to exercise
control of Pimlico and Laurel “without meddling, harass-
ment or actual or threatened lawsuits by the Manfusos.”

But two years after the pact was signed, the Manfusos
sued De Francis and Jacobs for alleged fiduciary irresponsi-
bility related to their pursuit of a track in Texas, sparking a
flurry of legal action.

Although the two sides don’t own an equal number of
shares in Pimlico—De Francis and Jacobs have 5,300
shares, the Manfusos 4,700—the transfer price would be
the same for both, based solely on the offer of the side that
triggers the Russian Roulette clause.

The possibility of a climactic faceoff between the track

wners comes as De Francis stands on the edge of another
itical development: the pursuit of a license to build and
operate a racetrack in Virginia.

The deadline for applications is Friday, coincidentally,
and De Francis has scheduled news conferences in Balti-
more and Richmond that day to provide further details of
his plans for a Williamsburg-area track that would operate
on a cooperative basis with Laurel and Pimlico, creating a

novel two-state circuit.

But at least five other groups seek a racetrack in the Old

‘ Dominion, including such formidable competitors as Chur-

chill Downs Inc., the Louisville track that hosts the Ken-
tucky Derby, and Virginia Racing Associates, led by former
Rosecroft Raceway owner Bill Miller.

According to De Francis, a Virginia track in rival hands
could cripple or destroy the Maryland racing industry by di-
verting its horses and customers, particularly if off-track

" betting is established in Northern Virginia. By the spring of

1994, the Virginia Racing Commission is expected to de-
cide which group is best equipped to run a track. It will take
another two years for racing to begin.

To preserve his chances of winning the Virginia license,
De Francis must retain control of Pimlico and Laurel. As a
result, he seeks a resolution with the Manfusos.

“No one can dispute that the continuation of this battle

. [with the Manfusos] is going to harm our chances in Vir-

ginia,” De Francis said. “That provides a tremendous in-
centive for all of us to try to use some type of mechanism
to settle this. To say the next six months are going to be
the most crucial in the history of Maryland racing, in my
mind, is not an overstatement.”

Of his relationship with the Manfusos, De Francis said,
“Obviously, the situation has deteriorated horribly. But if
the Israelis and Palestinians can sign a peace treaty, |
think that . . . we can come to some type of agreement.
Far greater conflicts than ours have been settled.”

But as Tom Manfuso reads it, the time for negotiating a
settlement has come and gone. “All the sincere efforts
made to resolve this matter have failed,” he said. “I was al-
ways greatly disappointed that we were unable to do so.”

A Baltimore City Circuit Court judge recently ruled that
the Russian Roulette provision is enforceable despite Jegal
attempts by De Francis and Jacobs to invalidate the stock-
holders’ agreement. De Francis said he has not appealed
the decision “to this point” in hopes of resolving the owner-
ship rift for the good of the Virginia project.

When the Manfusos acquired Laure] for $16 million
late in 1984, they willingly yielded managerial, opera-

. tional and voting control to Frank De Francis, who had

successfully transformed Freestate Raceway. Tom Man-
fusn contribiited a fullv cacnred lnan of $6.5 million, and

STOCK OWNERSHIP
OF MARYLAND’S MILE TRACKS
Class A Cl
LAUREL Sh::cs S:::CE Total
(Voting) (Non-voting)
Frank De Francis Estate 550 2,200 2,750
Bob Manfuso 350 1,525 1,875
Tom Manfuso — 1,875 1,875
Martin Jacobs — 1,000 1,000 |
Totals 900 6,600 7,500
PIMLICO
Frank De Francis Estate 550 4,150 4,700
Bob Manfuso 210 2,140 2,350
Tom Manfuso 210 2,140 2,350
Martin Jacobs 30 570 600
Totals 1,000 9,000 10,000 |

he and Bob jointly pledged $1.8 million in securities as
collateral for the payment of a promissory note.

Such backing was not a problem. Tom Manfuso, 64,
and his brother Bob, 56, joined Frank De Francis after
serving as executives of Burton Parsons Pharmaceutical,
a company their father, John Manfuso Sr., sold in 1979
for more than $100 million.

Laurel handled $84.7 million in wagers in 1985, the
first year under De Francis-Manfuso management. In
1989, the track totaled $232 million in bets.

Among the hierarchy, Frank De Francis was president
and chief executive officer, afforded voting control
through a majority of Class A stock. Bob Manfuso was
vice chairman and executive vice president, overseeing
horsemen’s relations. Tom Manfuso was vice presi-
dent/secretary, concentrating on the physical plant, and
Jacobs, now 53, treasurer/general counsel.

When Frank De Francis bought Pimlico for $30 mil-
lion in 1986, the Manfusos contributed $2.5 million and
again ceded authority to De Francis. Joe De Francis,

then a successful antitrust lawyer, also became a Pimlico

stockholder with a 4.7 percent stake.

The unraveling of upper management took place with
the death of Frank De Francis, who had failed to recover
from a heart attack in June 1989.

In withdrawing from active duties following the 1990
Preakness, the Manfusos remained on the board of direc-
tors but said their input was “largely ignored.” Each re-
ceived a $1.25 million termination payment equal to
their investment in Pimlico.

De Francis, 38, says he couldn’t have foreseen how
quickly and completely his relationship with the Manfu-
sos would erode.

“I think things unfolded in a vastly different manner
than I had antipicated,” De Francis said. “When I signed
the agreement, I thought we would work together for
the good of the corporation.”

By the time the stockholders’ agreement had taken ef-
fect, early in 1990, the tracks’ executive wheels were al-
ready well out of alignment. The engine was still roar-
ing—Pimlico’s spring meeting that year set a Maryland
record for average daily mutuel handle—but it too began
to sputter as thoroughbred racing across the country fell
into decline.

Wagering at Laurel and Pimlico dropped a hefty 14
percent from 1990—when it set a record at $435 mil-

lion—to 1992. Only recently has it begun to show signs '

of recovery.
Industry analysts estimate the value of Pimlico and Lau-
rel at $45 million to $60 million. The tracks, saddled with

$40 million in long-term debt, have incurred net losses to- |

taling $2.8 million since 1988, when they reported a net
profit of more than $3 million in the last full year of the
Frank De Francis-Manfuso-Jacobs era.

A limited partnership led by Lou Guida owns 50 per-
qer;: of the equity in Laurel but has no stock or voting
rights.
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Denies claims made
in reported lawsuit

By Ross Peddicord
Staff Writer

Laurel-Pimlico track operator Joe
De Francis minced few words yester-
day In responding to a report that
Tom and Bob Manfuso, his co-own-
ers in the two tracks, have flled an-
other suit against him {n Baltimore
City Circuit Court.

“This is a big pile of garbage and
nothing more than harassment,” De
Francis said.

The Washington Post reported
yesterday that the Manfusos have
asked the court to make a declarato-
ry judgment concerning the validity
of a stockholders agreement that al-
lows efther side to buy the other out
after Oct. 1. The paper also reported
that the Manfusos, In the suit,
charge De Francis and Martin Ja-
cobs, a minority owner and the
track's chief legal counsel, for con-
doning tmproper bookkeeping prac-
tices and are seeking more than
$300.000 each in damages.

De Francis said he had no knowl-

-~ edge of the suit before it was report-

ed.

“If indeed they [the Manfusos) did
file suit, it was submitted late on a
Friday afternoon and then they
called the Washington Post,” De
Francis sald. “How bush league.”

He added: “I can unequivocally
state that under no circumstances
whatsoever will the Manfuso broth-
ers ever get control of Laurel and
Pimlico. There {s no way, and I re-
peat, no way, that they can force me
to sell to them, and I will rot in hell
before I do.”

The Manfusos flled a similar suit
against De Francls and Jacobs last
year, but it was dismissed by the
court. De Francis counter-sued, say-
ing that since the Manfusos had Ini-
tially sued him, they had breached a
stockholders agreement containing
the buyout clause.

“That suit {s not scheduled to be
heard until March 1994,” De Francis
said.

The partners have been strug-
gling for control of the two tracks
since the late Frank De Francis died
in August 1989. That is when Joe
De Francis assumed his father's
roles as president and chief operat-
ing officer. He, his family and Jacobs
own the majority of voting stock in
the two tracks.
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HORSE R.
De Francis blasts Manfusos

Neither of the Manfusos could be
reached yesterday for comment.

Cormorant’s Flight wins

Cormorant’s Flight won her sec-
ond straight stakes victory yesterday
at Laurel by defeating Bocamis by
three lengths in the $60,000 Politely
Stakes.

The 3-year-old filly previcusly
won the Jameela Stakes on Jan. 30
by 9% lengths, but had a harder
time holding on yesterday at the sev-
en-furlong distance.

“She was rank early and 1 had a
hard time getting her to relax,” said
jockey Mike Luzzi. “But when the
other horses came to her [at the top
of the stretch], she kept going. 1 was
real pleased with the way she hit the
ground and extended herself at the
end.”

Luzzi rode four winners yester-
day. including victories in the first,
fourth and 11th races.

NOTES:Maryland stallion Corridor Key
sired his first stakes winner when Silver
Key defeated Asset Impression Friday
night in the $50,000-added Cherry Hill Mile
at Garden State Park. ... Mighty Game
drew the attention of the Laurel fans yes-
terday when he broke his maiden in the
seventh race, running six furlongs in 1t
minute, 10 2/5 seconds.
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6 groups to submit applications
to build first track in Virginia

By Rick Snider

SPECIAL TO THE WASHINGTON TIMES

Virginia has waited nearly five
years since approving pari-mutuel
racing for someone to apply to build
a track. Today, six groups with
widely different plans will submit
applications that could finally bring
racing to the state by 1995.

The contrasts in the proposals are
staggering. Three groups are con-
sidering a suburban Richmond site,
two are opting for Tidewater and one
wants Northern Virginia. Several
propose racing both thoroughbreds
and harness with one also planning
quarterhorses and Arabians.

All applications, which cost be-
tween $500,000 to $1 million to pre-
pare, are due before the Virginia
Racing Commission today, but can
be amended through Jan. 3. Price
said public hearings will be sched-
uled for January and February with
a final decision expected in late
March. Only one application will be
approved.

Recent legislative changes allow-
ing six off-track betting parlors and
simulcasting have made Virginia an
attractive site. National outfits like
the Marvyland Jockey Club, Chur-
chill Downs and Raceway Park in
Toledo, Ohio, are competing against
three Virginia groups. There is no
early favorite, but the winner will
likely be the one with the strongest
financing and overall racing pro-
gram.

The six groups that will submit
applications today: .

¢ The Maryland Jockey Club,
which controls Laurel and Pimlico
race courses, is one of three groups
that have selected New Kent, mid-
way between Richmond and Wil-

liamsburg along Interstate 64, as a
site. The Chesapeake Corp. has of-
fered 365 acres free in hopes that a
track would be the catalyst for eco-
nomic growth.

e Arnold Stansley, who owns
Raceway Park and Trinity Meadows
in Dallas, also chose the New Kent
site. His $36 million track seating
6,100 would race 75 dates for both
thoroughbreds and harness.

o The Virginia Jockey Club’s pro-
posed Dominion Downs in Haymar-
ket would have year-round racing
with 205 thoroughbred dates and $S
harness dates. The $4S million track
includes two turf courses and seats
5,000. The group is headed by real
estate developer Jim Wilson, who
also owns a track in Puerto Rico.

o Churchill Downs proposes a
$56.5 million track in Virginia Beach
with 60 dates for harness and 40
dates for thoroughbrds. It would
race a summer thoroughbred meet-
ing during a break in the Kentucky
circuit.

® Dr. Jeffrey Taylor, a Covington,
Va., dentist, plans a mixed meeting
of thoroughbreds, harness, Arabi-
ans and quarterhorses at Virginia
Downs in New Kent.

e Virginia Racing Associates
picked Portsmouth. Led by horse-
man Bill Kant, the group plans a $50
million facility seating 6,000. It will
race 125 dates annually featuring
both thoroughbreds and harness.

Laurel/Pimlico president Joe De
Francis said he is willing to close
Maryland racing during the sum-
mer while operating Colonial Downs
in Virginia to create a “Saratoga of
the South” meeting. De Francis cited
national foal crop reductions of 40
percent over the past five years as
creating a horse shortage that will

EXHIBIT C

prove critical for both states unless
he obtains the track license.

“Virginia presents an enormous
opportunity on one hand, and a ter-
rible threat on the other” he said.
“We have the opportunity to double
the fan base . . . without placing any
additional demands on the number
of horses. That will allow us to raise
purses on a year-round level to those
approaching New York”

However, De Francis must also
worry about partners Tom and Bob
Manfuso, who are considering trig-
gering a “Russian Roulette” agree-
ment that begins today. Under a 1989
stockholders agreement, either side
can buy or sell its shares in Laurel
and Pimlico to the other at a set
price, and the Manfusos indicate
they're considering doing so in com-
ing weeks. De Francis said animos-
ity between the two groups could
jeopardize his chances in Virginia.

“There are tremendous incen-
tives for the two sides to settle,” he
said. "The big incentive is Virginia.

“If I wanted to posture and play
hardball, I would keep pounding my
fist on the table and saying ‘Over my
dead body, but there’s too much at
stake here. The fighting has hurt
Maryland racing from the begin-
ning, but it's sort of been a kick in
the shins or poke in the eye. Now it
threatens to strike a mortal blow if
we miss out on the Virginia opportu-
nity”

However, Tom Manfuso said
Maryland’s chances would be in-
creased by settling who will control
the tracks.

“] see no reason that it would be a
significant harm to finish up litiga-
tion that resolves a dispute between
owners,’ he said.







VIRGINIA RACING COMMISSION
MINUTES
OF
COMMISSTION MEETING
OCTOBER 13, 1993

STATE CORPORATION COMMISSION
TYLER BUILDING
1300 EAST MAIN STREET
RICHMOND, VIRGINIA

Commission Members Present: John H. Shenefield, Chairman
Arthur W. Arundel
Daniel A. Hoffler
James E. Sheffield

Commission Staff Present: Donald R. Price, Executive Secretary
William H. Anderson, Policy Analyst

Attorney General's Office: Teresa C. Manning
Michael K. Jackson

At 9:35 a.m., the meeting to order was called to order by
Chairman Shenefield.

Chairman Shenefield noted that there were two items on the
agenda, a discussion of the procedures for informal fact-finding
conferences and approval of a tentative schedule of meetings for
the remainder of 1993 and all of 1994, as well as a discussion of
the regulation pertaining to appeals of licensing decisions.

Mr. Hoffler moved that the minutes of the September 15, 1993

meeting be approved. The motion was seconded by Mr. Arundel. The
motion was approved.

Chairman Shenefield recognized Mr. Price for the purpose of
making the executive secretary's report.

Mr. Price reported that six applications for an unlimited
license had been submitted to the Commission by the close of
business on October 1, 1993. He noted that staff was beginning the

1l
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hours of questioning by the Commissioners and one hour of cross-
examination by other applicants. Each applicant would be allowed
a half hour for summation.

Mr. Thomas indicated that he thought this procedure would be
very workable with site visits, public hearings in the localities,
and the informal fact-finding conferences for the applicants.
However, he expressed concern over possible entanglements with the
public hearings and informal fact-finding conferences while
recognizing that there should be opportunity for public comment on
the applications.

Chairman Shenefield asked Mr. Jacobs what might be the effect
in Virginia of the invoking of the "Russian roulette clause"
concerning the possible transfer of the ownership of the Maryland
racetracks. Mr. Jacobs stated that the issue may be clarified in
early January, quite likely before the hearings began.

Chairman Shenefield directed staff and counsel to develop a
plan incorporating the ideas discussed during the meeting.

Mr. Hoffler congratulated Mr. Price for his efforts in
advancing horse racing in Virginia to the point where the
Commission had received six applications. Mr. Price acknowledged
that he had received a great deal of assistance from staff,
counsel, and participation by industry representatives.

Chairman Shenefield indicated that the Commission had
promulgated regqulations incorporating appeal procedures on
licencing decisions which would be unduly cumbersome to the
applicants., He suggested that the Commission either repeal the
regulation or revise the regulation.

Chairman Shenefield moved that the Commission cause a Notice
of Regulatory Action be published in The Virginia Register to
repeal the provisions of VR 662-01-02 (2.24) which establish
procedures for appeals of denial, fine, suspension of licenses and
to replace them with regulations which incorporate the provisions
of the Virginia Administrative Process Act regarding case
decisions. The motion was seconded by Mr. Arundel. The motion was
approved.

The Commission recessed at 11:40 a.m. At 12:00 p.m., the
meeting was called back to order by Chairman Shenefield.

Chairman Shenefield noted that the Commissioners had copies

6
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‘State’s racing feud

e e i s

Any day now, one of them will
pull the

They don’t want to, but they
agree that a duel Is the only way.
Better than more messy lawsuits,
Better than publicly fighting
while one of

nearing finish line

The animosity reached fits
apex in May 1992, when the
Manfusos flled suit against Mr. De
Francis, alleging he had used

track funds in his efforts to lobby
for a track In Texas, Mr. De Fran-
cis responded by banning them

from the ex-

Maryland's 7 MMEEANEEREE ccutive of-

institutions

fices at Lau-

offer Mr, De Francis the chance to
buy Mr. Manfuso out of his stake
tn the tradition-laden Pimlico and
Laurel racetracks, Buy me out for
the amount I propose, Mr. Manfu-
so will write, or else 1 will buy you
out for the same amount and be-
come king of Maryland horse rac-
ing. T T
The action, which legally can
take place any time starting to-
day, would be a fittingly dramatic
end to the bitter feud between Mr.

De Francis, who controls both
racetracks, and his co-investors,
Tom Manfuso, 64, and his broth-
er Bob, 56. The Manfusos and Mr.
De Francis, 38, have been trading
barbs and {nsults for four years,

After so many jabs, both sides
agree, the showdown at least
would put someone firmly in
charge of Maryland's tracks.

“it's obvious that you've got a
situation where thls couple has to
be divorced,” sald Bob Manfuso

"It would clear the air.”

This kind of legal duel is called
Russfan Roulette — fitting not
only because it ellminates one
participant with brutal efficlency,
but also because it's a high-
stakes gamble.

The immediate risks are obvi-
ous: The winner of the duel wili
be saddled with the tracks’ 841

See RACING, 14A, Col. 1
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1 will arrive in BOB MANFUSO them °“bitter
‘ the form of a enemies”
i letter, proba- who “make
{ bly from Tom me sick to
Manfuso to Joe De Francis. it will my stomach.”
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14A oD THE SUN

State’s racing feud between De Francis and

One side can buy the other out of its stake In the Laurel and Pimlico

RACING, from 1A

million debt and $2.5 million In
losses over the past three years. In

addition, the winner will have to buy
out the other partner. Analysts are
reluctant to put a price on the tracks
because of thelr huge debt, but they
could be worth 840 million.

Maybe more important {s that the
future owner wiil have to shoulder
this crushing load while dealing with
huge changes in the horse racing
business. Fans soon may be able to
call up races from around the coun-
try on thelr televisions and place
bets in thelr living rooms, and the
growth of casinos and riverboat gam-
bling is drawing customers away
from the tracks.

The industry's survival {s more
than an economic issue for Mary-
land. It has a sizable economic im-
pact — state estimates suggest that
$1 billlon changes hands because of
it every year and that it generates
more than 10,000 full-tfme and
part-time jobs — but horse racing Is
also one of the state's great tradi-
tions, as woven Into Maryland's fab-
ric as steamed crabs and sailing on
the Chesapeake.

“There are multiple factions in
the Industry and some support De
Francis or Manfuso and the division
of support has hurt the industry,”
sald Dr. Malecolm Commer, an equine
specialist at the University of Mary-
land’s Wye Research and Education
Center. “There are so many hypo-
theticals that it's hard to know who
would be better, but the main thin
is that someone be In charge an
have a visfon for horse racing in this
state.”

Frank De Francis' legacy

The rancor between the Manfu-
sos and Joe De Francis began with a
death.

It was In July 1989 and Frank De
Francis, 62, was dying from the ef-
fects of a massive heart attack. Mr.
De Francis, a former Washington
lawyer and lobbyist for the arms in-
dustry, was the czar of Maryland
horse racing.

His successes had started in
1980, when he had bought the
bankrupt harness race track in Lau-
rel, which he renamed Freestate
Raceway, Using his knack as a pro-
moter and motivator, he helped re-
vive the raceway, earning him the
respect of Tom and Bob Manfuso,
two businessmen who recently had
sold thelr pharmaceutical company
for $120 million.

In 1984, Bob Manfuso asked
Frank De Francis if he would be {n-
terested in buying Laurel Race
Course. Mr. De Francis agreed. The
two then added Bob's brother, Tom,
and Mr. De Francis’ lawyer, Marty
Jacobs.

With Frank De Francis control-
ling the voting stock, the four Inves-
tors bought the track for 816 million.
Frank De Francis ran the show,
while Tom Manfuso headed mainte-
nance and Bob became liaison to the
horse owners and trainers.

Frank De Francis’ climb to the
top of Maryland’s equine industry
culminated in 1986, when the four
partners bought Pimlico for $30.5
million.

But even as the partners were
putting together their racing deals,
problems were afoot. Changes In the
1986 tax law made owning a horse
less profitable, and the number of
racehorses avaflable began to fall.

Faced with this growing chal-

Yommn L. Mo Wen e Manfirven pm.

Here's how it works:

racetracks through a provision dubbed “Russlan Roulette.” Like the

deadly pistol game, legal Russtan Roulette exposes the instigator to a
huge risk — in this case, betng bough
tracks. But {f successful, the instigator ends up {n control of the tracks.

t out and losing control of the

shares {n the tracks.

0 Starting Oct. 1, Mr, X can send Mr. Y a letter offering to sell his

Oif Mr. X offers too little, Mr. Y will snap up the shares and end Mr.
X's stake in the tracks. Mr. Y would win.

0O Mr. X, however, could offer to sell at a high price. This would
discourage Mr. Y from buying out Mr. X. Mr. Y probably would decline.

Mr. Y at the cripplingly high price.

O But if Mr. Y declines Mr. X's offer, Mr. X is bound to buy out Mr. Y
at the same price he had offered to sell his stake. So, if Mr. X had
offered to sell at an unreasonably high price, he would discourage Mr.
Y from buying him out, but would be saddled with having to buy out

For the horse tracks and horse racing in Maryland, this game could
end with a winner so saddled with debt that he is unable to make the
fmprovements necessary to get the industry back on its feet.

ROBERT K. HAMLTON/STAFF PHOTO

Bob (left) and Tom Manfuso are angry that Laurel and Pimlico have

continued to suffer losses.

Built on $41 milllon of debt, the
tracks had to make $4.5 million in
interest payments each year.

By the time Mr. De Francis lay
dying in a Miam! hospital, the tracks
were racking up losses of $335,000
for 1989. Still, the Frank De Francis
years were dubbed the “Maryland
Miracle,” and the name stuck.

His father's wishes

Joe De Francis said that, before
his father died, he had told Joe to
run the tracks or sell them, but not
to let the Manfuso brothers get hold
of them. Joe, then a 34-year-old cor-
porate attorney whose experience lay
in organizing leveraﬁed buyouts, de-
cided to run the tracks.

“His son came to us at the time
and said he was going to take over,”
sald Tom Manfuso, “I said: ‘We'll
have to discuss this further, because
I'm not supportive of someone with-
out experience — elther In manag-
ing a big operation like this or par-
ticularly in the horse business — of
taking over." *

Joe De Francis, however, had a
commitment to his father.

*He made it clear to me that 1
should operate them or sell. He
didn't mind if ! sold to the Manfusos,
but he didn't want them to operate
the tracks,” Mr. De Francls said.

Unwilling to turn over the tracks
to the Manfusos but also worried
about lawsuits, Joe De Francis
agreed to draw up a shareholders’
agreement — with the Russian Rou-
lette clause — to placate the Manfu-
ans

FADING IN THE STRETC

The average dally handle (total mon
declined since 1990, although the fi
improvement. Attendance has drop)

AVERAGE HANDLE
$2.0

'84'85 87 ‘89 91> '93°
* Based on figures through Aug. 26, 1993. He
but attendance does not include off-track bet

Francis undisputed control of the
tracks until Oct. 1, 1993. At any
time after that, either side could trig-
ger the clause, which gives the oppo-
nent 120 days to respond.

The Manfusos quit thelr jobs in
1990 to become a shadow track
management in waiting, biding thefr
time until today, when they can try
to buy out Mr. De Francis.

Besides problems with manage-
ment style, the two brothers say they
are angry at the tracks’ continuing
losses.
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GENE SWEENEY JR./STAFF PHOTO

Joe De Francis has overseen Maryland racing at a time when the
entire industry has gone through hard times.

ney bet) at Maryland tracks has
first eight months of 1993 show
»ped since 1990.
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ky-dory and business were booming
through the roof, 1 think you'd find
that we'd be %ettlng along better
than we get along,” Bob Manfuso
said.

The tracks lost $850,000 in
1990, $860,000 in 1991 and
$750,000 last year. Meanwhile, the
handle has dropped from $436 mil-
lion in 1990 to $376 million last
year.

Deciding who is responsible for
these losses has divided Maryland's
horsemen into two camps, although
few are willing to talk openly for fear

— f“! S~ g ﬁ.. aM:

of antagonizing the tracks’ future
owners.

One trainer not on the fence is
Jerry Robb, a member of the board
of directors of the Maryland Thor-
oughbred Horsemen's Association,
which represents about 3,000 horse
owners and trainers.

“If Joe wins this thing, there will
be a party In the Sports Palace at-
tended by all his friends,” Mr. Robb
sald. “But if Bobby [Manfuso] wins it,
they can hold the party in a phone
booth."

Trainer John Alecci, however,
would not celebrate a De Francis vic-
tory.
“In the long term, the game has
got to be promoted to bring in young-
er fans,” Mr. Aleccl said, "and 1 don’t
see this management doing that.
They haven’t spent the money on
marketing, and if they have, they
haven't spent it effectively. I'm 35,
and I look around here and don't see
anyone my age.”

Some say that Mr. De Francis in-
herited a mess made worse by na-
tional trends, such as the new tax
laws and increased competition from
other forms of gambling. Many oth-
ers, however, support the Manfusos’
view of Mr. De Francls as a
well-meaning but poorly qualified
manager who has fumbled his fa-
ther's business.

For example, critics say that Mr.
De Francis ensconces himself in an
office only accessible by punching in
a code. He rarely delegates or tells
one manager what the other is doing.
His public relations staff once
learned of his appearance on a Balti-

Mantusos may end with buyout |

more talk show after the program
was alred.

On top of that, the tracks have
lacked the marketing flair that came
naturally to Frank De Francis. Joe
De Francis had no plans this year to
market the 260th anniversary of the
Maryland Jockey Club — the corpo-
rate name for Pimlico and the oldest
sporting organization in the natfon
— unt{]l outsiders pointed out the
public relations gold mine that the
date presented. Stil], the tracks have
not publicized the milestone, -

Another beef: the tracks' appear-
ance. Mr. De Francis says that the
tracks are in as good a condition to-
day as when his father built the
%audy Sports Palaces in the 1980s,

ut many see them as dirty, run-
down and out-of-date. S

Take your pick . ;.

So who would be better at run-
ning the tracks, the Manfusos or Mr.
De Francis? St

Tom Martin, a research chemist
and a frequent bettor, sald: “ have a
preference by default. I've seen
what's happened since De Francis
has run the show, and the quality of
live racing is bad. Big bettors want to
bet the Maryland product, but
they're leaving the circult.” T

But Vince Drecchio, a longtime
horseplayer who owns several
horses, said he is “not so sure the
other people {Manfusos] would be
better. I'm sort of satisfied. De Fran-
cis did give up his salary {700,000
annually}, and he has some pcople
around him who are race men —
Lenny Hale, John Mooney. For that
reason, I'd rather see him in there.”

In addition to hiring Mr. Mooney
to improve the tracks' operations
and appearance, Mr. De Francis has
moved aggressively to expand simul-
casting — fmporting other tracks’
live races for betting at Pimlico and
Laurel and exporting Laurel's and
Pimlico's races to other states. o

Since stmulcasting started -in
May, handle is up 20 percent over
the same period last year, although
last year was a terrible year. e

And Mr. De Francis hopes to ex-
pand his business into Virginia,
which closes bids on a new track
today. The plan is to create a sum-
mer circuit with a new track in Vir-
ginia, allowing Laurel and Pimlico to
take off a few months a year. e

The Manfusos say they support
the bid to bufld a track in Virginia,
but Tom Manfuso said the plans for
Virginia were being sold as an cure-
all for Maryland's problems. “It's
nice to listen to, but talk doesn'’t coo
any rice,” he sald. s

The struggle has worn on both
sides and made both accept that
come today, or thereabouts, a letter
will be sent out that will trigger the
roulette. cen

As the person controlling -the
tracks, Mr. De Francis says he has
no interest {n sending out the notice.
But he s also tired of the constant
fighting, the accusations of incompe-
tence and the thanklessness of th
task. .

‘I'm willing to consider any rea-
sonable solution,” Mr. De Francis
said. “It has hurt racing {n Marylan
for three years now.” e

For once, the two sides agree. . - .

*I think you've got to finally end
the differences, divorce the parties
and let one party get in there and
run these tracks,” said Bob Manfuso.
“And whoever it is, God bless them
and good luck.” :
Staff writer Kent Baker contribut-
ed to this article. ot
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Relief starter named
for Laurel opener

Eric Blind will not be the starter for the races at the
meet opener on Tuesday at Laurel.

John Mooney Jr., senior vice president and general
manager at Pimlico/Laurel, said yesterday that “we wil]
put a relief starter in his position during the Laurel meet.
I haven't decided If it will be done temporarily or for a
longer term.”

Mooney said the move is being made “due to the
stress the man is under in this position in a year-round
capacity.”

Blind, 56, said he considers himself fired and doesn't
know what other capacity he will be working in at the
track.

“He iIndicated he wanted to work on the ground |on
the starting gate],” Mooney said, adding that he didn't
think that is possible. “We are meeting to discuss what
Eric is going to do.”

Blind has been criticized at times for various {nci-
dents at the starting gate. A horse was electrocuted in a
training-gate mishap at Pimlico on April 1.

— Ross Peddicord

Bob Pickering’s Pimlico picks

BEST BET — (8th Simulcast) Peteski. This Canadian-bred Grade |
stakes winner has been getting top figures lately while piling up victo-
ries. He goes for his fifth in a row in this $750,000 Super Derby, and if
ha runs his race the string will continue. The odds will be awfully short,
but he’s the perfect anchor for combination bets.

SUN LONG SHOT — (2nd) Lance. He got a good tightener under
his girth here the other day in a 6-furlong sprint. This best efforts to
date have been those over a route of ground and he gets a chance at a
mile and one-sixteenth here. If you're looking for something with a
price, this horse may fill the bill.

Charles Town
Saturday’s entries Vital Shock {Reeder) 5.404.00
Post time 7 p.m. Look I'm Flying (Glass) 3.80

181—2,200, ci, 3YO up, 1 1-16mi. Time 1:30 2-5. Scratched—Mad Lass.
Chattri 117 Gid And Lave 117 Quineils (5-8) pald $42.50.
Prcus Fiestra 120 Dvlish Quaker 1202nd—3,000, ci, IYO up, 4%Af.
Wndw Shopin 113 English Castie 117 Oh Otiver {Lewis) 21.007.20 4.80
Miestic Grace 117 Boola 113 Derrybeg (Barnett) 3.402.80
Sheik's Star 116 ShiBeOnTi 117 Birg's Surprise (Chalrey) 4.60
2nd—2,100, ci, IYO up, 4'4f. Tiewa -£2

De Francis declines
to pull buyout trigger

Pimlico/Laurel president Joe De Francis again said

--yesterday that he will not trigger the Russian Roulette

clause of a stockholders agreement that he has with his
minority partners, Tom and Bob Manfuso, that could
lead him to sell or buy them out.

“Theoretically it 1s possible that the Manfusos could
gain contro! of the tracks,” De Francis said. “But it would
only come after all judicial procedures were exhausted
and If they offer to sell at an outrageous price. I won't
pay any price unimaginable to buy them out. But ] will
pay a reasonable amount.”

The Manfusos, who have said they wiil trigger the
Russian Roulette clause, “on or about Oct. 1,” did not do
50 yesterday. Their attorney, Herb Garten, said he antici-
pated no action over the weekend.

— Ross Peddicord

Skimble takes River Cities race
Assoclated Press

BOSSIER CITY, La. — Juddmonte Farms® Skimble
stayed third until the far turn, then took the lead and
went on to a driving, 1%-length victory in yesterday's
Grade Hl $188,500 River Cities Budwelser Breeders' Cup
at Loufsiana Downs.

The race for nine 3-year-old and older fillies and
mares over 1 1/16 miles on the Sawyer Turf Course
opened the three-day Super Derby Festival of Racing.

Ridden by Pat Day, Skimble repelled a late bid by
Irish Linnet to win in 1 minute, 41 3/5 seconds.

Delaware Park

Saturdsy's entries 2nd—3,200, ci, 3YO up, 5.

Post time 1:15 p.m. Sir Pelleas (Juarez) 7.404.80320
18t—3,200, c|, 3YO up, 6f. Thunder Creek (Hansby) 5.003.40
Not So Cold 111 Fmilial Grace 116 Prospect’s Promise (Escobar) 6.60
Coral Key 114 Prspetr's Jew 116 Time 106,

Fifi La Tour 122 Woodcut 116 Daily Double (3-5) paid $167.20,
RdThe Boun 119 Exacta (5-7) paid $43.00.
2nd—3,400, cl, 3YO up, 1 1-18mi. 3rd—3,600, al¢, 3YO up, 1mi.
Mstris’ Whim 106 Jordan Pond 108 Keen Spirit (Sanchez) 3.603.202.40
Bck Baybride 113 Musical Cloud 103 Novators Artist (Rice) 10.80 4.60
Evn’s Silkpa) 113 Alycelloress 101 Alusczyk (Juarez} 4.00
Magic Glow 108 Holly Times 117 Time 1:51 4.5,
3rd—3,400 YO up. 1mi.70Yds. Exacta (2-3) paid $31.40.
rkey 122 Trifecta (2-3-11) paid $177.20.
Partner 115 4th—3,200, ci, 3Y0 up, 6f.
e 122 Run AR K. (Lee) 8.40340480
meWadse 196 0 e o

EXHIBIT F






R

PR

. - .
PGP/ e SO

En.\rsmv, Novewser 17, 1993 B9

- HORSE RACING:

Intertrack Wagering

Mlght Be in Jeopardy

-v. By Vinnie Perrone

- Wasnagion Post Stafi Writer

The future of intertrack wager-
ing .between Laurel/Pimlico and

« Rasécroft Raceway was shaken on

twd fronts last night following ac-
tionr at the monthly meeting of thot-
Ough,bred horsemen’s representa-
tives,

Rjrst, directors of the Maryland
T hotoughbred Horsemen's Associa-
tion jand thoroughbred track offi-
cnals_agreed to alert Rosecroft and
its horsemen today that intertrack
wagéring would be terminated ef-
fective Jan, 10 unless financial con-
tracts are renegotiated.

But the MTHA board took addi-
tmnal action that, according to Lau-
rel and Pimlico President Joe De
Francis, brings more immediate
threats to the seven-month-old ar-
rangement. The board rejected De
Frapcis's proposal that horsemen
pay Laurel and Pimlico 3 percent of
the-afternoon handle at Rosecroft
to fielp defray operating costs, vot-
ingtq give no more than 2 percent.

. A disheartened De Francis said
he Would meet with his senior exec-

. utives today before deciding wheth-
t

er ta accept the counter-proposal.

- Al'track rejection of the horse-
men's new offer would force Laurel
and Pimlica to seek even greater
concessions from Rosecroft, De
Francis said.

Thoroughbred horsemen have in-
curxéd no costs in the intertrack
w-agenng arrangement, in which
Laurél or Pimlico simulcast their
races to Rosecroft in the afternoon
and Rosecroft transmits its races to
_the _thoroughbred tracks at night.
The venture apparently has been

. profitable for both industries, with
i Rosecroft particularly having bene-

i )‘ [

fited by recapturing the Baltimore *

market through Pimlico.

Appearing before the board, De
Francis said a 3 percent harsemen'’s
contribution would provide Laurel
and Pimlico estimated anrual reve-
nue of $1.8 million. That, De Fran-
cis said, would give the tracks and
ther horsemen an estimated net
profit of about $900,000 apiece,

Poor financial performance by
Laurel and Pimlico over the first
nine months of 1993 has exacerbat-
ed the need for horsemen's assis-
tance, De Francis told the board.

He passed out unaudited balance
sheets that showed a net loss for
Laure! of $4.78 million for the peri-
od and a net profit of $548,697 for
Pimlico. Each figure is about $2
nillion below 1892 results for the
same period.

Through intertrack wagering and
expanded simulcasting, Laurel and
Pimlico have cut into monstrous
purse overpayments, which now to-
tal about $2.5 million,

De Francis said he'd counted on a
3 percent horsemen’s contribution
in estimating a balanced purse a¢-
count by January 1995,

But Richard Hoffberger, presi-
dent of the MTHA, said the hoard
appeared firm in its 2 percent ceil-
ing.

“They're willing to close down
[intertrack wagering] for anything
more than 2 percent,” he said.
“They don't see it as terribly profit-
able.”

Any of the principals of intertrack
wagering—the tracks or horsemen
of either side~can terminate the
agreement on 15 days’ notice, De
Francis said he would consider that
possibility in light of the board’s 2
percent proposal.
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o Jour victories this monith

‘River’ Runs Through It

Santos Chavez thinks Canton Riv-
er would run better with blinkers,
but the horse won't give his stable a
chance to use them.

After his slate-gray 2-year-old ral-
lied along the Laure! rail yesterday to
make the $60,000 Rollicking Stakes
his second stakes victory and fourth
win in six starts, jockey Chavez said
the three-quarter-length margin over
Lt. Hill could have been larger if
Canton River weren't so distracted
toward the end.

“He did the same thing he did the
last time, at Delaware Park,” Cha-
vez said. "He went the last six-
teenth-mile looking around. He
don't pay much attention to his
business.”

Canton River won the Delaware
Park race too, making trainer Gene
Weymouth reluctant (o tamper with
success. He earned $36,000 yester-
day by going seven furlongs in
1 minute 2434 seconds. The gray
gelding, a son of Waquoit, repre-
sents a third generation of stakes

winners bred by owner Andrew’

Hobbs.
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LAW OFFICES
KRAMON & GRAHAM, P.A.
COMMERCE PLACE

ONE SOUTH STREET, SUITE 2600 ||

BALTIMORE, MARYLAND 21202-3201

4101 752-6030

-
ROBERT T. MANFUSO, et al. * IN THE < oA
< QA 0N
inti Z > o
Plaintiffs * CIRCUIT COURT DR A
. ?2 pes
V. * FOR »y 7~
JOSEPH A. De FRANCIS, et al. * BALTIMORE CITY
Defendants * Case No. 92120052/CE147851
* * * * * * % % * * * * *

AFFIDAVIT OF JOHN A. MANFUSO, JR.

I, John A. Manfuso, Jr., am over eighteen years of age, am
competent to testify, and have personal knowledge of the facts
and other matters contained in this affidavit:

1. The copies of newspaper articles attached to the
Manfusos’ Response to Motion to Direct Entry of Partial Final
Judgment ("the Manfusos’ Response") are true and correct copies

of articles which appeared either in The Sun, The Washington

Post or The Washington Times on or about the dates indicated in
the Manfusos’ Response.

2. The factual statements contained inithe Manfusos’
Response at pages 10 and 11 concerning the expenses incurred by
the Manfusos in conducting their due diligence assessment of the
racetracks’ value and the factual statements concerning the
financing commitment from First National Bank are true and
correct.

3. The copy of two pages of the Minutes of the Virginia
Racing Commission meeting on October 13, 1993 were provided by
the Virginia Racing Commission and, to the best of my knowledge
and belief, are true and correct copies of the official minutes

of the Virginia Racing Commission.




LAW OFFICES
KRAMON & GRAHAM, P.A.
COMMERCE PLACE
ONE SOUTH STREET, SUITE 2600
BALTIMORE, MARYLAND 21202-3201

410) 752-6030

I solemnly affirm under the penalties of perjury and upon
personal knowledge that the contents of the foregoing paper are

true.

(of [ wn e,

y "John A. Manfuson/Jr.Cj;

f:\users\ jane\pleadings\afftom.man 2




GoobpELL, DEVRIES, LEECH & GRAY
ATTORNEYS AT LAW
COMMERGE PLAGE
ONE SOUTH STREET, 20TH FLOOR
BALTIMORE, MARYLAND 21202

TELEPHONE (410) 783-4000

FAGSIMILE (410) 783-4040 SUITE 203
LiNpa S. WooLr 2828 PENNSYLVANIA AVENUE, N.W,
DIREGT DIAL NUMBER WASHINGTON, D. CG. 20007

410/783-401 470-7244

November 10, 1993

Ms. Saundra E. Banks, Clerk
Circuit Court for Baltimore City
111 North Calvert Street

Room 462

Baltimore, Maryland 21202

Re: Robert T. Manfuso, et al. v. Joseph A. De Francis, et al.
Case No. 92120052/CE147851

Dear Ms. Banks:

Please find enclosed herewith for filing in the above-captioned
matter the following documents:

(1) Motion to Direct Entry of a Partial Final Judgment;

(2) Memorandum in Support of Motion to Direct Entry
of Partial Final Judgment; and

(3) a proposed Order.
Thank you for your attention to this matter.

Sincerely,

@/m A/////;/

LSW/cks

Enclosures

cc: Andrew Jay Graham, Esquire (w/encls.)
Irwin Goldblum, Esquire (w/encls.)
McGee Grigsby, Esquire (w/encls.)
Jennifer Archie, Esquire (w/encls.)
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JOSEPH A. DE FRANCIS, et al., (#4vilL UiV¥/5/(BALTIMORE CITY

Defendants . 92120052/CE147851
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MOTION TO DIRECT ENTRY OF A PARTIAL FINAL JUDGMENT

Defendants and Counter Plaintiffs, Joseph A. De Francis and
Martin Jacobs, by their attorneys James E. Gray, Linda S. Woolf
and Goodell, DeVries, Leech & Gray, move this Court to direct the
entry of a partial final judgment, pursuant to Maryland Rule
2-602(b), for reasons more fully discussed in the accompanying
Memorandum.

WHEREFORE, Defendants, Joseph A. De Francis and Martin
Jacobs respectfully request that the Court grant their motion and
expressly determine in a written order that there is no just
reason for delay, and direct the entry of a final judgment as to
Count IV of the Third Amended Complaint and those portions of

Counts I and II of the Counterclaim that seek declaratory relief.

Respectfully Submitted,

es E. Gray

Linda 8. Woolf C/
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Commerce Place
One South Street,

Baltimore, Maryland 21202

(410) 783-4000

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this‘AéZZZQay of November, 1993, a
copy of the foregoing Motion to Direct Entry of a Partial Final

Judgment was hand-delivered to:

Andrew Jay Graham, Esquire
Kramon & Graham, P.A.
Commerce Place

One South Street, 26th Floor
Baltimore, Maryland 21202

Attorneys for Plaintiffs; and

was mailed first-class postage prepaid to:

Irwin Goldblum, Esquire

McGee Grigsby, Esquire
Jennifer Archie, Esquire
Latham & Watkins

1001 Pennsylvania Avenue, N.W.
Suite 1300

Washington, D.C. 20004-2505

Attorneys for Defendants

The Maryland Jockey Club of
Baltimore City, Inc.,

Pimlico Racing Association, Inc.
Laurel Racing Assoc., Inc.

7/
es E. Gray

Goodell, Devr es,

Leech & Gray (///

20th Floor

, and

4




ROBERT T. MANFUSO, et al., * IN THE

Plaintiffs b CIRCUIT COURT

ve. L FOR

JOSEPH A. DE FRANCIS, et al., * BALTIMORE CITY
Defendants & 92120052/CE147851
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MEMORANDUM IN SUPPORT OF MOTION TO DIRECT
ENTRY OF PARTIAL FINAL JUDGMENT

Defendants Joseph A. De Francis ("De Francis") and Martin
Jacobs ("Jacobs"), by their attorneys, James E. Gray, Linda S.
Woolf, and Goodell, DeVries, Leech & Gray, offer this Memorandum
In Support of the accompanying Motion to Direct Entry of a
Partial Final Judgment.

INTRODUCTION

On August 6, 1993, this Court granted summary judgment to
the Manfusos on Count IV of their Third Amended Complaint,
declaring that De Francis and Jacobs could not prevent the
Manfusos from triggering the buy-sell, or so-called Russian
Roulette provision ("buy-sell"), of the Stockholders Agreement.
The Court thus decided what it correctly characterized as the
"central" claim in this litigation. Trial on the remaining
claims in this action is scheduled for next March. Meanwhile,
the Manfusos have attempted to trigger the buy-sell provision by
letter dated October 9, 1993.' The response of De Francis and

Jacobs is arguably due in January. If a final judgment on the

! The "trigger" letter was not received by De Francis

until October 12. Prior to that receipt, newspaper articles
based on statements by the Manfusos had already appeared in the
Washington Post (October 11) and the Baltimore Sun (October 12).
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enforceability of the buy-sell provision is delayed until after
resolution of this entire case, any meaningful opportunity to
appeal the August 6, 1993 ruling will be irretrievably lost.

In this Motion, De Francis and Jacobs ask the Court to
direct entry of a final judgment as to the Manfusos’ claim for
declaratory relief as to the enforceability of the buy-sell
provision. With due respect to the Court’s ruling, these
Defendants believe that an immediate appeal on this, the key
claim in this entire litigation, is essential to protect rights
that cannot be preserved without appeal and the loss of which
cannot be adequately compensated by an award of damages.

As the Court of Special Appeals has noted, the test for
determining appealability is whether the judgment is "so final as
to determine and conclude rights involved or deny the appellant

means_of further prosecuting or defending his rights and

interests in the subject matter of the proceeding." Scheve v.

McPherson, 44 Md. App. 398, 403 (1979) (emphasis added). 1In the
case at bar, De Francis and Jacobs will have no means of
defending their rights in Laurel and Pimlico if they cannot
immediately appeal the Court’s grant of summary judgment on Count
Iv.

This is exactly the situation for which Maryland Rule 2-
602 (b) was written; this is a case whose procedural posture
creates "hardship [and] wunfairness which would Jjustify
discretionary departure from the usual rule establishing the time

for appeal." Diener Enterprises v. Miller, 266 Md. 551, 555, 295




A.2d 470 (1972). This is an "infrequent harsh" instance where

"the exigencies of the case [outweigh] the policy against

piecemeal appeals." 1Id. at 556.

FACT8 AND PROCEDURAL HISTORY

On March 5, 1993, the plaintiffs filed their Third Amended
Complaint ("Complaint") in four counts seeking declaratory and
injunctive relief and damages. Count One sought a declaration
that De Francis and Jacobs had breached fiduciary and other
duties and that the Manfusos could sue to remedy these breaches.
The factual predicates of this claim were the alleged diversion
of resources to Texas and irregular accounting practices relating
to Laurel and Pimlico. Count Two sought injunctive relief
relating to the same matters. Count Three sought damages for a
breach of contract, relating to an alleged withholding of
benefits to the Manfusos. These three counts, therefore,
arose from the alleged activities of De Francis and Jacobs in
Texas, and from benefits allegedly withheld from the Manfusos.

Count IV sought "to have the Court declare that De Francis
and Jacobs cannot avoid their obligations under the Stockholders
Agreement, including their obligations under the so-called
‘Russian Roulette’ provisions of that Agreement." Complaint at
2. The factual predicates of this claim were the Manfusos’
denial of both a fraudulent inducement and certain material

breaches alleged previously in De Francis’s and Jacobs’s counterclaim.?

2 The counterclaim was a response to the Manfusos’ initial
complaint, and sought declaratory and equitable relief and
damages. Count I sought rescission of the Stockholders Agreement

-3 -




In various rulings, this Court has dismissed the Manfusos’
Counts II and III, and most of Count I. As noted above and
discussed below, the Court granted summary judgment to the
Manfusos on Count IV. The only claim of the Manfusos remaining
for trial is a portion of Count I, asserting a claim entirely
unrelated to the claim decided under Count IV.

In its Order, the Court declared that "the ‘Russian
Roulette’ buy-sell provision is enforceable in accordance with
the terms of the Agreement." Order of August 6, 1993, at 28-29.
The Court reasoned that the remedies of rescission and excuse
from future performance sought by De Francis and Jacobs were the
only obstacles to the Manfusos’ claim for declaratory relief in
Count IV, and that if those remedies were unavailing, the
Manfusos were entitled to their declaratory relief.

De Francis and Jacobs have asserted entirely different
grounds for seeking 1) rescission and/or avoidance, and 2) excuse
and/or discharge from future performance. They specifically

sought rescission as a remedy for the alleged fraudulent

inducement, which if proved would have rendered the Agreement

voidable. They sought excuse from future performance as a remedy

and damages on the grounds that the Manfusos had fraudulently
induced De Francis’s and Jacobs’s assent to the Agreement. Count
II sought damages and a declaration that De Francis and Jacobs
were discharged from future performance under the Agreement
because the Manfusos had materially breached it. Count III sought
damages for tortious interference with prospective economic
interests. None of De Francis’s or Jacobs’s counterclaims has
been resolved, although the remedies of rescission and excuse
from future performance sought in Counts I and II of the
counterclaim are apparently no longer available under the Court’s
ruling on Count IV of the complaint.

- 4 -




for material breach, which if proved would not necessarily have
undone the Agreement, but merely affected rights under it. The
Court, however, examined rescission as a remedy for both
fraudulent inducement and material breach, and found not only the
right to rescission but also the relief of discharge waived by De
Francis’s and Jacobs’s acts in supposed "ratification" of the
contract.

Regarding the various contentions claimed to constitute a
material breach of the Agreement, the Court ruled that the
Manfusos’ filing of the lawsuit was not a breach, and that the
claimed interference with management and operations, even if
amounting to a breach, was not sufficiently material to discharge
De Francis’s and Jacobs’s duties of future performance. The Court
based this ruling on its implicit finding that "it was the four
year period of peace, embodied in the Standstill clause, which
was of paramount importance" to De Francis and Jacobs. Order at
27-28. Because the Court understood the alleged breaches to
relate solely to that particular portion of the Agreement
detailing directors’ rights and duties, and not that particular
portion providing for freedom from litigation -- and because the
Court understood the desire for peace to be embodied solely in
the Standstill clause -- the Court in effect ruled, somewhat
inexplicably, that interference with management and operation of
the racetracks was not a material obstacle to their peaceful
operation.

In addition, the Court ruled that even if the Manfusos had




materially breached the contract, De Francis and Jacobs had
"continued to act in such a way as to recognize or affirm the
validity of the Agreement." Order at 28 (citing Lazorcak v.

Feuerstein, 273 Md. 69, 76-78 (1974) and Hagan v. Dundore, 187

Md. 430, 441 (1947)). Relying on those cases and armed with its
conclusion that "excuse from future performance is tantamount to
rescission," Order at 15 n. 15, the Court apparently ruled that
one party’s continued performance under a contract -- a contract
that includes multiple parties, such as the corporate
organizations in this case, who are not alleged to have breached
the contract in any way -- either "ratifies" the breach or
"waives" the remedy of discharge from further performance. The
Court thus treated rescission of a voidable contract identically
with discharge following a material breach.
ARGUMENT

Maryland Rule 2-602(b) permits the Court to direct the entry
of a final judgment as to one or more but fewer than all of the
claims in an action "[i]f the court expressly determines in a
written order that there is no just reason for delay." Absent
such a certification, an order disposing of fewer than all the
claims in a case is not a final judgment and is subject to
revision by the Court. Md. Rule 2-602(a). As discussed below,
the grant of summary judgment to the Manfusos on Count IV of
their complaint disposes of "one or more" of the claims in this

litigation, and there is "no just reason" to delay entry of final

judgment on that claim.




I. The Manfusos’ claim for declaratory relief as to the validity
and enforceability of the buy-sell provision is an entire claim
that has been finally decided.

Md. Rule 2-602 admits an exception to the ordinary rule
providing for appeal only after determination of an entire case,
by investing "in the trial judge discretionary authority to
manage complex cases by acting as a ‘dispatcher’ of final
orders." Planning Board v. Mortimer, 310 Md. 639, 647, 530 A.2d
1237 (1987) (citing Curtiss-Wright Corp. v. General Electric Co.,
446 U.S. 1, 8 (1980) and Fed. R. Civ. P. 54(b), the federal
counterpart of Md. R. 2-602). The rule allows the trial judge to
"decide that early appellate decision of a particular point is of
sufficient importance, or that delay will produce sufficient
hardship or unfairness, to outweigh the general policy against
piecemeal appeals." Id. at 648. Admittedly, the decision to
~certify a judgment is discretionary with the trial court, and
there are situations in which a judgment may not be certified as
final.3

Certifications under Rule 2-602 may be improper when the
order certified as a final Jjudgment has none of the
characteristics of finality and is inherently interlocutory, such
as the denial of a motion to dismiss. See, e.qg., Planning Board,

310 Md. at 653-54. Certification may be also be improper where

3 contrast this with the situation under Md. Code Ann. Cts.

& Jud. Proc. §12-303, which makes certain specified interlocutory
orders immediately appealable without certification under Rule 2~
602.




an order disposes of less than a single claim. As the Court of
Appeals has succinctly stated the test, "the threshold
requirement for the invocation of Rule 2-602 is an order that but
for multi-party or multi-claim circumstances, would be final in
the traditional sense." Id. at 649.

A. A "claim" is a party’s right to demand relief.

A key question, therefore, is what constitutes a "claim" and
whether this Court’s grant of Summary Judgment on Count IV of the
Manfusos’ Complaint disposed of "one or more but fewer than all"
the claims in this action. The line between deciding one of
several claims and deciding only part of a single claim is
sometimes very obscure. 10 Charles A. Wright, et al., Federal
Practice and Procedure §2657 at 11 (1993 Supp.). There is no
generally accepted test that is used to determine whether one or
more claims for relief are before the court. Id. § 2657 at 61
(1983) . Because the predecessor of Rule 2-602 was derived from
the Federal Rule, interpretations of Fed. R. Civ. P. 54(b) are
especially persuasive in interpreting Md. Rule 2-602. Planning
Board, 310 Md. at 644; Diener Enterprises v. Miller, 266 Md. 551,
554, 295 A.2d 470 (1972); Pearlstein v. Maryland Deposit Ins.
Fund, 79 Md. App. 41, 50, 555 A.2d 528 (1989).

While the Court of Special Appeals has defined a claim as
"the facts giving rise to a judicial action," Carl Messenger
Service v. Jones, 72 Md. App. 1, 5, 527 A.2d 763 (1987) (citing
Edmonds v. Lupton, 253 Md. 93, 100-01, 252 A.2d 71 (1969)), it is

clear that a "claim" really involves the right to enforce a




remedy. Where multiple claims would permit separate recoveries,
i.e., where the possible recoveries are not mutually exclusive,
there are multiple claims that can be separately enforced or
certified for appeal.*

Clearly, therefore, as the cases and commentators have
emphasized, it is a party’s right to recover -- and the right to
separately enforce a claim -- that determines the propriety of a
separate appeal. In this case, the Manfusos have obtained a
favorable ruling on the claim they brought relating to the
validity of the buy-sell provision, as affected by their filing
of the Declaratory Judgment action, and their alleged
interference in the operation of Laurel and Pimlico. still
remaining in this action is their claim relating to an alleged
breach of fiduciary and other duties by Jacobs. This claim is
clearly a separate claim from the Manfusos’ claim relating to the

validity of the buy-sell provision, and it can clearly be

4 see Diener Enterprises, 266 Md. at 556 (citing Rieser v.
Baltimore & Ohio R.R. Co., 224 F.2d 198 (2nd Cir. 1955), (cert.
denied, 350 U.S. 1006 (1956)); see also Rieser, 224 F.2d at 199
("The ultimate determination of multiplicity of claims must rest
in every case on whether the underlying factual bases for
recovery state a number of different claims which could have been
separately enforced." (emphasis added)); Biro v. Schombert, 285
Md. 290, 294 (1979) (denying separate appealability of a single
item of damage, but confirming that a survival action and a
wrongful death action involved separate rights to recovery and

were separate claims). Cf. Medical Mut. Liab. Ins. Soc. Vv. B.
Dixon Evander & Assocs., 331 Md. 301, 628 A.24 170, 173 (1993)

("When two counts are based upon the same facts, and merely
represent different legal theories upon which the plaintiff can
recover the same damages, the counts constitute a single
claim."); East v. Gilchrist, 293 Md. 453, 459, 445 A.2d 343, 346
(1982) ("Different legal theories for the same recovery, based on
the same facts or transaction, do not create separate ‘claims’
for purposes of the rule.").




separately enforced. See Diener Enterprises, 266 Md. at 556.
This is not an instance of a single recovery sought under
mutually exclusive legal theories.

B. The mere presence of a counterclaim does not bar appeal of
the judgment on the Manfusos’ claim.

The Manfusos may argue that, while their own claims in
Counts I and IV are separable from each other, a decision on
Counts I and II of the counterclaim involves some of the same
facts as does Count IV. De Francis’s and Jacobs’s counterclaims
relating to the buy-sell, however, involve two separate claims
for relief. The first claim seeks a declaration that the
defendants may avoid future performance under the Stockholders
Agreement. While the Court’s order purportedly decided only the
Manfusos’ claim, its effect was to rule on the declaratory relief
requested by De Francis and Jacobs in their counterclaim.

The second claim by De Francis and Jacobs relating to the
buy-sell merely seeks damages. The Court has not ruled on the
merits of this claim. This claim, however, involves a totally
separate right to recovery from the claim for declaratory relief
as to the availability of certain remedies. Because the
Manfusos’ claim 1is for declaratory relief as to the non-
availability of certain remedies, the Court’s grant of summary
judgment is a final order not merely on a remedy but instead on

the whole claim itself, i.e., for declaratory relief.

The declaration that the buy-sell provision is enforceable
entails far more than the question of whether either party is
entitled to damages. In this case, as the Court is aware, the
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effect of the declaration has serious implications for the future
of thoroughbred racing in Maryland.

In any event, courts have allowed certification of appeals
of decided claims, even when counterclaims involving the same
events remain undecided in the same action.

In their attempts to define a claim for purposes of Rule 2-
602, Maryland courts have looked continually to the action of the

federal courts. See, e.dq., Planning Board, 310 Md. at 644-50;

East, 293 Md. at 459-62; Diener, 266 Md. at 554-56. As noted in
Wright, et al., Federal Practice and Procedure §2657 at 62, "the
1948 amendment of Rule 54 (b) deleted the words ‘transaction or
occurrence’ so that the rule now only refers to the presence of
more than one ‘claim for relief’ and states that ‘a claim,
counterclaim, cross-claim, or third-party claim’ may be viewed as
a separable unit." See also Md. Rule 2-602(a) ("[A]n order ...
that adjudicates fewer than all the claims in an action (whether

raised by original claim, counterclaim, ....)"); 6 James W. Moore

et al., Moore’s Federal Practice, 954.35, at 54-228 (1993) ("{A]n
order fully adjudicating a claim and accompanied by a Rule 54 (b)

determination and direction is final and appealable despite the

fact that a counterclaim, either compulsory or permissive,?®

remains pending.").

Instead of a transaction-based rule, thus, what constitutes

> Under the federal rules, a counterclaim is compulsory
when it "arises out of the transaction or occurrence that is the
subject matter of the opposing party’s claim."™ Fed. R. Civ. P.
13 (a).
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a claim is a right to recovery and since the plaintiff’s and the

defendant’s rights to recovery may be separately enforced, a
final order on one and not the other may be certified as a final
judgment. As Professors Wright and Miller note,

Applying this test, whenever more than one
claimant requests relief or one or more plaintiffs seek
relief against more than one defendant, regardless of
the factual similarity of the claims, a final judgment
may be entered under Rule 54(b) on one or more but
fewer than all of the claims since each plaintiff could
have enforced his claim or his rights as to each
defendants separately. The same is true when a
counterclaim is asserted in a single-plaintiff, single-
defendant action. Thus, the distinction that was drawn
under the original rule as to compulsory and permissive

counterclaims no longer is valid.

Wright & Miller, Federal Practice & Procedure § 2657 at 65-67.

In Sears, Roebuck & Co. v. Mackey, 351 U.S. 427 (1956), the

complaint contained one count for damages under the antitrust
laws and other counts for recovery on common-law grounds. The
antitrust count was dismissed by the trial court and certified as
a final judgment under Rule 54 (b). On appeal, the Supreme Court
noted that that claim involved some of the same facts as did the
two counts remaining to be tried, albeit on a different legal
basis. 351 U.S. at 437 n. 9. Nevertheless, the Court held that
"there is no doubt that each of the claims dismissed is a ‘claim
for relief’ within the meaning of Rule 54(b), or that their
dismissal constitutes a ‘final decision’ on individual claims."

Id. at 436.

In Cold Metal Process Co. v. United Engineering & Foundry

Co., 351 U.S. 445, 446 (1956), the Supreme Court held that a
certified judgment on plaintiff’s claim was appealable, even
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though a counterclaim arising in part from the same transaction
remained undecided. The Court upheld trial court certification
under Rule 54(b) of a judgment that a patent licensing contract
was valid and enforceable, and assessing amounts due under an
accounting, despite an unadjudicated counterclaim seeking an
injunction against the prosecution of infringement suits.
Furthermore, the unresolved counterclaim also sought an
accounting and set-off of royalties and payments allegedly due
under the same agreement on which the trial court ruled on the
claim.

As noted by Professors Wright and Miller, the Sears and Cold
Metal decisions "repudiate the notion that a separate claim for
purposes of Rule 54 (b) is one that must be entirely distinct from
all the other claims in the action and arise from a different
occurrence or transaction." Federal Practice & Procedure §2657
at 63.

In Curtiss-Wright Corp. v. General Electric Co., 446 U.S. 1,
4 (1980), the Supreme Court held that judgment on a contract
claim was properly certified for appeal under Rule 54(b) where
the sole dispute in the claim itself was the interpretation of a
release, and the facts underlying claims and counterclaims
remaining in the action were in dispute. In this instance, De
Francis’s and Jacobs’s counterclaims involve serious disputes of
fact, but Count IV of the complaint was decided by the Court as
a matter of law on a narrow basis. That claim is thus easily

separable from what remains, and is properly certifiable for
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appeal.

This principle has been applied repeatedly. For instance,
in Johnson v. McDole, 526 F.2d 710 (5th Cir. 1976), the court
held that a final judgment of a claim could have been certified
under Fed. R. Civ. P. 54(b), though the merits of a "factually

related" counterclaim had yet to be considered. In United States

Golf Ass’n v. St. Andrews Systems, 749 F.2d 1028 (3rd Cir. 1984),
the court upheld the certification and appealability under Rule
54(b) of summary judgment on a counterclaim for a declaratory
judgment on the right to use a mathematical formula, although a
claim in the complaint for an injunction against use of the

formula remained undecided. See also Norris Manufacturing Co. V.

R.E. Darling Co., 315 F.2d 633 (4th Cir. 1963) (holding that
summary judgment on a claim was certifiable under Rule 54 (b)
despite the presence of an unadjudicated counterclaim); TMA Fund,
Inc. v. Biever, 520 F.2d 639 (3rd Cir. 1975) (holding that
judgment on a claim for money due on an agreement could have been
certified for appeal despite an undecided counterclaim for a
declaratory judgment to void the agreement for fraud and
misrepresentation and to enjoin its enforcement).

While Maryland courts have occasionally barred appeal of a
claim where a counterclaim based on the same facts is still
pending, none of the reported cases involved either the
procedural posture of this case or the great potential for
irreparable harm. In general, the Maryland cases are not

inconsistent with the federal practice. For instance, in Carl
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Messenger Service v. Jones, 72 Md. App. 1, 527 A.2d4 763 (1987),

the court rejected an appeal of a property damage counterclaim
where the personal injury claim was still pending. That case,
however, involved nothing more than money damages claimed by both
parties to an auto accident and did not involve "any ‘hardship or
unfairness which would justify discretionary departure from the
usual rule establishing the time for appeal.’"™ 72 Md. App. at 6.

Similarly, in Washington Suburban Sanitary Comm’n v.
Frankel, 302 Md. 301, 487 1.2d 651 (1985), the court held that
there was no certifiable final judgment where the circuit court
ruled in a declaratory judgment action that the WSSC was obliged
to pay compensation to the owners of dominant lands benefitted by
a covenant restricting the use of servient land condemned for
public use, but did not decide several counterclaims for damages.
302 Md. at 305-06. Again, however, all that the declaratory
claim sought was the right not to pay damages® whereas the
counterclaim sought damages. See also East v. Gilchrist, 293 Md.
at 459 (refusing to consider an appeal of a declaratory judgment
that a charter amendment prohibiting a landfill in a residential

zone was invalid where a claim remaining in the case sought

6 In fact, although the trial court ruling in Frankel was

treated in effect as a declaration that WSSC was obliged to pay
compensation, the actual ruling was the denial of a Motion to
Exclude Consideration of a claim for damages. 302 Md. at 306
n.4. This had none of the elements of finality that are inherent
in the grant of a Motion For Summary Judgment, as in this case.
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damages and a declaration that the charter amendment was valid).7

II. There is no just reason for delay -- and great
potential for injury.

This Court’s August 6, 1993 Order disposes entirely of the
plaintiffs’ claim for declaratory relief as to the validity of
the Russian Roulette provision in the Stockholders Agreement.
The remaining claims of the plaintiffs seek monetary damages and
entirely separable declaratory relief as to alleged breaches by
‘ one of the defendants.

The Court’s authority to direct the entry of a final
judgment that does not dispose of the entire action is
discretionary; in this case, however, there is no just reason for
delay and compelling reasons favor an expedient determination of
this particular claim on appeal. The claim detailed in Count IV
of the Complaint involves what the Court itself has recognized as
of paramount importance. See Order at 12 ("[T]he Court cannot

overlook that the buy-sell provision is central to the entire

. litigation. . .."); see also id. at 7 ("The Agreement which is

7 East is distinguishable from the case at bar because
the trial court’s ruling that the charter amendment was invalid -
- and that the 1landfill was therefore not prohibited --
effectively also decided the damages claim in favor of the
defendants. In the case at bar, this Court’s ruling on the
declaratory relief does not decide the damages claim: the claims
are neither mutually exclusive nor mutally dependent. They thus
involve separate rights to relief.

In view of East, however, should this Court see fit to
certify a final judgment on Count IV of the Complaint--and should
it consider De Francis’s and Jacobs’s "counterclaims" for
declaratory relief to be instead a wrongfully designated "mere
defense"--it should also rule finally on those portions of Counts
I and II of the counterclaim that seek the same -- declaratory --
relief.
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the subject of Count IV is also central to the entire dispute.").

If the buy-sell provision is indeed enforceable by the
Manfusos, as the Court has ruled, the defendants will be forced
to comply by January, 1994, before the date set for trial. This
will result in irreparable harm to De Francis and Jacobs. They
will either have to buy out the Manfusos and probably moot any
appeal of the ruling on the provision’s validity, or sell their
stock to the Manfusos and give up control of the race tracks.
Either way, the harm will have been done, and a belated appellate
ruling in favor of De Francis and Jacobs will not unscramble the
intervening damage. A favorable appellate ruling will be
meaningless if there is nothing left of the tracks to return to
De Francis and Jacobs, or if their financial position has been
worsened as a cost of retaining control.

While the Court’s grant of summary Jjudgment® is not
apparently an interlocutory order made statutorily subject to
immediate appeal under Md. Code Ann. Cts. & Jud. Proc. §12-303,
the unique posture of this case supports the policy reasons

underlying those immediately appealable orders. For instance, the

8 It should be noted, of course, that the Court is free to
dispose of claims before it on the narrowest ground available.
Nevertheless, the Court’s decision in this case to rule on the
claim in Count IV of the Complaint on the basis of the relief
sought in Counts I and II of the Counterclaim -- without deciding
the counterclaim on its merits -- has helped place the defendants
in the dilemma they face. This was not a result sought even by
the Manfusos. See, e.qg., Order at 14-15 ("In attempting to
persuade this [C]ourt that they are entitled to prevail on the
merits on Counts I and II, Plaintiffs clearly believe this will
lead to success with regard to their Motion [for Summary Judgment
on Count IV].").
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Code permits appeal from an interlocutory order "entered with
regard to the possession of property with which the action is
concerned". Id. §12-303(1). On the facts of this case, the
Court’s grant of summary judgment on Count IV of the complaint
clearly has a direct bearing on the possession of property with
which the action is concerned, namely the race tracks. As this
Court is aware, the Manfusos have already triggered the buy-sell
provision forcing a choice with regard to not only possession but
also title and control of the property.

The Code also permits immediate appeal from an order "for
the sale, conveyance or delivery of real or personal property or
the payment of money"). Id. §303(3)(v). The Court’s grant of
~ summary judgment on Count IV has precisely the effect of such an
order. As the cCourt of Special Appeals has commented, "the
common denominator of the exceptions ([in §12-303] is the
irreparable harm that maybe done to one party if he had to await
final judgment before entering an appeal." Flower World of
America, Inc. v. Whittington, 39 Md. App. 187, 192 (1978).

In the case at bar, the Court’s grant of summary judgment on
Count IV has had the effect of affirming the Manfusos’ right to
trigger the buy-sell provision and determine the right to own and
possess the race tracks. Monetary damages will be inadequate
relief if it is later determined that judgment on the claim
relating to the validity of the buy-sell provision was erroneous.
The only way to prevent this irreparable harm is to allow an

immediate appeal.
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CONCLUSION

For these reasons, these defendants respectfully request
that the Court expressly determine that there is no just reason
for delay, and grant the Motion to Direct the Entry of Final

Judgment on the claim detailed in Count IV.

ihda 8. Woolf

, DevVries, . Graﬁ‘ (////
Commerce Place
One South Street, 20th Floor

Baltimore, Maryland 21202
(410) 783-4000
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ROBERT T. MANFUS80O, et al., * IN THE

Plaintiffs L CIRCUIT COURT

V. L FOR

JOSEPH A. DE FRANCIS, et al., * BALTIMORE CITY
Defendants * 92120052/CE147851

(222222222 22222 2222222222 222222 2222222222222 22222222

PROPOSED ORDER

Upon consideration of the Motion To Direct Entry of Partial
Final Judgment, along with the Memorandum In Support of the

Motion and the opposition thereto, if any, it is this day

of , 1993, hereby

DETERMINED, that there is no just reason for delaying entry
of final judgment as to the Plaintiffs’ claim for declaratory
relief as detailed in Count IV of the Third Amended Complaint,
and those portions of the Counterclaim that seek declaratory
relief as to the same matter, inasmuch as that claim relates
solely to the enforceability of a buy-sell provision that is set,
by its terms, to expire in January, 1994, before the date set for
trial on the other claims in this case, and

ORDERED, that the Defendants’ Motion is GRANTED, and the
Clerk of the Circuit Court is hereby DIRECTED to enter a final
judgment in favor of the plaintiffs on Count IV of the Third
Amended Complaint and those portions of Counts I and II of the

Counterclaim that seek declaratory relief.

ELLEN LIPTON HOLLANDER, JUDGE
Circuit Court for Baltimore City




ROBERT T. MANFUSO, et al. * IN THE

Plaintiffs * CIRCUIT COURT
V. * FOR
JOSEPH A. DEFRANCIS, et al. * BALTIMORE CITY
Defendants * Case No. 92120052/CE147851
* %* * * * * * * *

MEMORANDUM OPINION AND ORDER

Hollander, J.

A. Background

Plaintiffs Robert T. Manfuso and John A. Manfuso, Jr. (the
"Manfusos") have filed a Motion for Partial Summary Judgment as
to Count IV of the Third Amended Complaint (the "Motion"). In
response, Defendants Joseph A. DeFrancis ("DeFrancis") and
Martin Jacobs ("Jacobs") (sometimes referred to as ‘'"the
individual Defendants") filed a Motion to Strike Plaintiffs'
Motion.l In addition, the individual Defendants filed a Motion
to Dismiss certain claims 1in Counts I and II as well as Count IV
of the Third Amended Complaint (the "Complaint"). On June 10,

1993, a hearing was held on all motions then pending.

1. The individual Defendants did not file a pleading
formally styled as an opposition to Plaintiffs' Motion.
However, after the hearing held on Plaintiffs' Motion, counsel
for the individual Defendants submitted an Affidavit, pursuant
to Rule 2-501(d), claiming that necessary discovery had not yet
occurred sufficient to enable them to respond to Plaintiffs'
Motion.

2. By Order dated 6/30/93, the court disposed of the
individual Defendants' Motion to Dismiss Counts I and II of the
latest Complaint. At the same time, the court also resolved
Plaintiffs' Motion for Summary Judgment with respect to Count II
of the Counterclaim filed by the corporate Defendants, and
Plaintiffs' Motion to Strike Notice of Voluntary Dismissal of
Count II of the corporate Defendants' Counterclaim.




B. Discussion

1. Defendants' Motion to Strike

Defendants' Motion to Strike 1is founded on Plaintiffs'
unsuccessful challenge to Count II of the Counterclaim,3
submitted by Plaintiffs in June, 1992. At that time, Plaintiffs
filed a "Motion to Dismiss Count II of the Counterclaim of
DeFrancis and Jacobs and/or Motion for Summary Judgment," which
was ultimately denied. See Transcript of 9/23/92 and Order of
10/9/92. The issues raised by Plaintiffs in Count IV of the
Complaint are indisputably similar to those raised by the
individual Defendants in Count II of the Counterclaim.4
Consequently, Defendants contend that this court has effectively
already considered the Manfusos' Motion. Defendants further
assert that the Motion constitutes an improper effort to force
the court to revisit a matter on which it has already ruled.

Defendants' Motion to Strike hinges on their claim that, at
the prior hearing, this court treated Plaintiffs' motion with
respect to Count II as a motion for summary Jjudgment, rather
than as a motion to dismiss. Accordingly, the individual
Defendants aver that this court found genuine disputes of

material facts, which necessitate a trial and preclude summary

3. In Count II of the Counterclaim, the individual
Defendants allege, inter alia, that Plaintiffs’ material breach
of the Stockholders Agreement excuses Defendants from all future
performance pursuant to the Stockholders Agreement. In Count IV
of the Complaint, the Manfusos deny any breach and seek
enforcement of the Stockholders Agreement.

4. Hereinafter, "Count I" and/or "Count II" shall refer to
the individual Defendants' Counterclaim, and "Count IV" shall
refer to the Third Amended Complaint.

2




judgment on Plaintiffs' Motion. But the fundamental premise of

Defendants' Motion to Strike 1s erroneous.

As the record plainly demonstrates, this court did not
consider the Manfusos' earlier motion on the basis of summary
judgment standards. Rather, the court clearly resolved the
motion as a motion to dismiss, and confined its analysis solely
to the legal sufficiency of the Defendants' allegations in Count
II. In this regard, the court was required to accept as true
all well pleaded factual allegations, and held that the
individual Defendants had articulated a claim upon which relief
could be granted. In determining that the allegations were
legally sufficient to withstand a motion to dismiss, no finding
was made as to a genuine dispute of any material facts.

It is particularly noteworthy that, at the time Plaintiffs'
motion as to Count II was heard, it was the individual
Defendants who  vigorously urged the <court to consider
Plaintiffs' motion only as a motion to dismiss, and to apply the
standard of review governing such motions.5 See "Opposition of
DeFrancis and Jacobs to Motion to Dismiss and/or for Summary
Judgment as to Count II of Their Counterclaim" at pp.6-9; 29.
That is precisely what the court did.

In relevant part, the court said: "The plaintiffs did move
to dismiss Count Two of the Counterclaim of the individual

defendants and Count Three." See Transcript of oral opinion,

5. The individual Defendants also suggested that the court
should disregard the extrinsic material then offered by the
Plaintiffs in support of their motion. See Opposition to Motion
to Dismiss at p.7, n.4.; p.8.

3




9/23/92 at 3. The court further said: "In light of the nature

of the allegations and in light of the standards of review which

govern this Motion to Dismiss, I believe it is appropriate to

deny plaintiffs Motion to Dismiss Count Two of the individual

defendants' Counterclaim." (Emphasis added). Id.

In view of the foregoing, it is readily apparent that there
is no basis to support the individual Defendants' Motion to
Strike. Accordingly, Defendants' Motion to Strike is DENIED.

2. Defendants' Motion to Dismiss Count IV

Count IV is predicated on the Maryland Declaratory Judgment

Act (the "Act"),6 Md. Code Ann., Courts & Judicial Proceedings

Article, Section 3—406.7 It seeks a declaration as to the

enforceability of the so-called "Russian Roulette" buy-sell
provision of the Stockholders Agreement (the "Agreement").8
Under that provision, with certain limited exceptions, the
parties may buy out or be bought out, upon certain terms or
conditions, on or after -- but not before -- October 1, 1993.9

Plaintiffs also assert several grounds which, in their view, are

6. Hereinafter, wunless otherwise noted, all statutory
references are to Code, Courts and Judicial Proceedings Article.
Only the particular section will be specifically designated.

7. Section 3-406 authorizes the court to determine, inter

alia, a question of validity of a contract or to declare rights

or other legal relations under a contract.

8. The Agreement is appended to the Complaint and has been
discussed, at length, by the parties and the court in various
earlier proceedings.

9. The provision may be effectuated prior to October 1,
1993 only if DeFrancis dies, becomes permanently disabled, or a
"major matter," as defined in the Agreement, occurs.

4




sufficient to summarily dispose of Counts I and II and permit
the Court to grant Plaintiffs' Motion.lO

Defendants vigorously oppose Plaintiffs' Motion and they
essentially advance three contentions: 1) Plaintiffs have
failed to allege a justiciable controversy as required by
section 3-409 of the Act; 2) Plaintiffs' material breach of the
Agreement excuses Defendants' future performance under the
Agreement; 3) Defendants are entitled to rescission because
Plaintiffs fraudulently induced Defendants to enter the
Agreement.ll

The question of justiciability is a threshold matter. It is
axiomatic that the court may not decide a non-justiciable issue.
Case law clearly teaches that the court is empowered to issue a
12

declaratory decree only if there is a justiciable question.

Boyds Civic Ass'n. v. Montgomery County, 309 Md. 683 (1987);

Hale v. Hale, 66 Md. App. 228 (1986); Rowe v. Chesapeake &

Potomac Telephone Company, 65 Md. App. 527 (1985); Anne

10. Plaintiffs suggest in their memoranda and in argument
that the court should award summary judgment in favor of
Plaintiffs with respect to Counts I and II of the Counterclaim.
See, e.g., "Plaintiffs' Memorandum of Law in Support of Motion
for Partial Summary Judgment on Count IV of the Third Amended
Complaint for Declaratory and 1Injunctive Relief and for
Damages," p.3, n.2. Discussion of Count IV necessarily entails
an analysis of Counts I and IT.

11. Defendants' second and third contentions are
discussed, infra, at 15 et seq.

12. Maryland's Act 1is patterned on the federal statute.
In his discussion regarding the Federal statute, Moore
acknowledges that the 1issue as to whether a matter is an
abstract question or a Jjusticiable controversy arises most
frequently in the context of declaratory judgment actions. This
is Dbecause such actions are the ones which often involve
anticipatory remedies. 6A Moore's Federal Practice, Section
57.11. (1993).




Arundel County v. Ebersberger, 62 Md. App. 360, 367-68 (1985).

Thus, in Reyes v. Prince George's County, 281 Md. 279, 287-288

(1977), the Court emphatically stated that "a court has no right
to make a determination in declaratory Jjudgment cases 1in which
no justiciable issue 1is presented." Similarly, what the Court

said in Hatt v. Anderson, 297 Md. 42, 45 (1983) 1is also

pertinent here: "[Tlhe existence of a justiciable controversy
is an absolute prerequisite to the maintainence of a declaratory
judgment action."

That a case 1is instituted pursuant to the Act does not
vitiate the requirement for a justiciable controversy. As Chief

Justice Stone stated in Alabama State Federation of Labor v.

Mcadory, 325 U.S. 450, 461 (1945):

The requirements for a justiciable case or controversy are
no less strict in a declaratory judgment proceeding than in

any other type of suit. (Citations omitted). It has long
been considered practice not to decide abstract,
hypothetical or contingent questions....(Citations
omitted).

Notwithstanding the remedial nature of the Act, then,
Section 3-409 mandates that the court may grant a declaratory
judgment only if "[{aln actual controversy exists between
contending parties...." A controversy is defined as justiciable
"when there are interested parties asserting adverse claims upon
a state of facts which must have accrued wherein a legal

decision is sought or demanded." Patuxent Co. v. Commissioners,

212 Md. 543, 548 (1957). Accord, Boyds, supra, 309 Md. at 690;

Harford County v. Schultz, 280 Md. 77, 81 (1977).
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While the definition of justiciability is easily stated, it
is not always readily applied. As the Court noted in Boyds

Civic Association, supra, 309 Md. at 691, "[elspecially in the

context of a declaratory judgment action, ripeness can become an
elusive concept." Indeed, there is no exact test to determine
whether a dispute is sufficiently definite and concrete or too
contingent, hypothetical and abstract. "[R]ipeness 1is a
question of degree," Id. at 691, which necessarily turns on the

facts of each particular case. Anne Arundel Co. v. Ebersberger,

supra.

Resolution of the issue of Jjusticiability, in the factual
context of this case, 1is somewhat thorny. This is so, at least
in part, because the parties are obviously engaged in an intense
legal battle and the Agreement which is the subject of Count 1IV
is also central to the entire dispute. Yet quick scrutiny of
the "Russian Roulette" provision, standing alone, seemingly
suggests that the matter may not be ripe for 3judicial
determination. This 1is because, by its terms, the buy-sell
cannot be activated until at least October 1, 1993. More
importantly, the parties are not obligated to activate the
buy-sell on that date. Plaintiffs claim, however, that they
"presently intend" to exercise their rights under the buy-sell
on October 1, 1993. See Affidavit of Robert Manfuso and
Affidavit of John Manfuso, Jr. filed 1in support of the
Plaintiffs' Motion.

In support of their contention that the 1issue 1is
justiciable, Plaintiffs also argue that DeFrancis has publicly

7




repudiated the entire Agreement, including the Russian Roulette
provision.13 Moreover, Plaintiffs assert that their intentions,
coupled with the nature of the litigation, clearly establish an
actual controversy. Finally, Plaintiffs claim that the court
has already obligated them to abide by the "Standstill"
provision of the same Agreement, contained in Section X thereof,
and therefore the court should also enforce the buy-sell
provision set forth in Section I.C. of the Agreement.14

Review of some of the precedents discussing justiciability
in declaratory judgment cases offers some guidance in resolving

the issue of justiciability in the instant case.

In Hatt v. Anderson, supra, 297 Md. 42, a fireman sued to

declare invalid a fire department regulation which prohibited
criticism of superior officers. Hatt asserted that he was
subject to the regulation and could be disciplined if he were
found to have violated it. The court determined, however, that

Hatt was merely speculating as to what might happen under the

13. Given DeFrancis' allegations in the Counterclaim that
the Defendants are excused from any obligation to abide by the
Agreement, and that the Agreement is void, this court has little
reason to doubt that DeFrancis made such statements.

14, With certain exceptions, the Standstill provision bars
the Manfusos from bringing suit against the Defendants until
October 1, 1993. Section X of the Agreement states, in
pertinent part: "[Plrior to October 1, 1993, [the parties] will
not institute or join in any legal dispute or action against any
party to this Agreement concerning the business or operations of
Pimlico or Laurel." It is readily apparent that, in contrast to
the Russian Roulette provision, which 1is not operative until
October 1, 1993, the Standstill provision covers the period from
the date of the Agreement through October 1, 1993.

8




regulation if he were to violate it. His action was therefore
deemed "too theoretical, too abstract and too speculative to
form the basis for an action for declaratory relief under the
Act." Id. at 47.

The case of Butler v. Liberty Mutual Insurance Co., 36 Md.

App. 684 (1977) 1is instructive. There the plaintiff, who was
injured in an automobile insured by Liberty Mutual, sued the
driver of the car. When the insurance company denied coverage,
the plaintiff instituted a declaratory Jjudgment action to
determine the liability of the insurer. The Court affirmed the
dismissal of the case, on the basis that there was no actual
controversy. Until the plaintiff recovered a judgment and the
insurer actually refused to pay, the Court found there was no
justiciable controversy.

In Anne Arundel County v. Ebersberger, supra, 62 Md. App.

360, four homeowners challenged a county ordinance which, if
implemented, could obligate all property owners in the community
to pay for reconstruction and maintenance of a community pool
through a property tax assessment. In determining that there
was no actual controversy, the Court noted that the ordinance
did not obligate the district to renovate the pool. Instead, it
merely authorized the work.

The Court concluded that there was no assurance that a
budget containing an appropriation for the pool would ever be
approved or that a special benefit tax to support the
appropriation would ever be assessed. Because of the
uncertainty, the Court determined that the question of the

9



validity of the ordinance would have to wait another day. Thus,
the Court said:
In a declaratory judgment proceeding, the court will not
decide future rights in anticipation of an event which may
never happen, but will wait until the event actually takes
place, unless special circumstances appear which warrant an
immediate decision.
Id. at 368.
Nevertheless, the Court indicated that an actual
appropriation or tax assessment would not be required in order
to sustain the 1litigation. Rather, the Court said that the

appropriation or tax Jjust had to be '"substantially more

certain," Id. at 371, than was shown in Ebersberger.

In Brown v. Trustees of M.E. Church, 181 Md. 80 (1942),

remainderman, life tenants, and an executor sought a declaration
of their rights wunder a will which contained conflicting
provisions. The defense argued that the declafation was
premature, because the life tenants were still alive. While
recognizing that a declaration concerning the proceeds would
have no effect until the termination of the life tenancy, the
Court concluded that the issue was ripe for adjudication. The
Court reasoned:
[I]lt is plain that the parties in the future will be the
parties now before us....adjudication now will be
conclusive and binding.
Id. at 88.
A declaratory judgment action was instituted by residents
of a military reservation subject to federal Jjurisdiction in

Tanner v. McKeldin, 202 Md. 569% (1953). The Plaintiffs

10




complained, inter alia, that they were obligated to pay State

taxes but could not vote in State or Federal elections. Nor
could they serve as notaries, because they were not considered
residents of Maryland. Most of the complaints were found
non-justiciable. In its later interpretation of the case, the

Court's comment in Ebersberger regarding the notary issue is

pertinent here:

Absent an indication that the Governor intended to appoint
them as notaries, their eligibility for such an office
'does not present a justiciable issue.'’

Anne Arundel County v. Ebersberger, supra, 62 Md. App. at

368-369 (Emphasis added), (Citation omitted).

Careful reading of the aforementioned precedents
establishes that absolute certainty regarding the activation of
the buy-sell is not required to support Jjusticiability.

Quoting E. Borchard, Declaratory Judgments, 60 (2d ed. 1941),

what the Court said in Boyds is noteworthy here:

The imminence and practical certainty of the act or

event in issue, or the intent, capacity, and power

to perform, create justiciability as clearly as the

completed act or event, and is generally

easily distinguishable from remote, contingent, and

uncertain events that may never happen and upon

which it would be improper to pass as operative facts.

Id. at 692.

After more than a year of fierce battle regarding the
Agreement, it 1is evident that in this case there is the same
kind of practical certainty, intent, and capacity considered by
the Court in Boyds as sufficient to support a finding of
justiciability. Indeed, we are "well beyond the realm of
matters 'future, contingent and uncertain.'" Id. at 697.

Accordingly, Plaintiffs' present intent to trigger the buy-sell,

11




as expressed in their Affidavits, satisfies the requirements for
justiciability. That no price has been stated by the Plaintiffs
in their Affidavits is of no consequence.

In finding the Affidavits sufficient, the Court cannot
overlook that the buy-sell provision is central to the entire
litigation, in which the parties have been immersed for more
than a year. Moreover, as in Brown, the parties now will be the
same parties two months from now, when the buy-sell will be
contractually ripe. Thus, the court surely has before it
interested parties who assert adverse claims and who seek a
legal decision based on facts which are virtually certain to
accrue within the next several months.

A review of Defendants' own pleadings also leads the court
to the inescapable determination that the issue of the buy-sell
is justiciable. The defense pleadings readily dispel any notion
of uncertainty with respect to the buy-sell clause; they are
replete with allegations that virtually all of Plaintiffs’

actions have been motivated by the desire to effectuate the

buy-sell. Indeed, Defendants have attributed to Plaintiffs a
course of conduct predicated on Plaintiffs' supposed
overpowering desire to advance the buy-sell. Also woven

throughout the pleadings is the claim that Plaintiffs have
continually attempted to enhance their position with respect to
the buy-sell, at the expense of Defendants, so that Plaintiffs
might gain control of the tracks. See, e.g., Defendants' Reply
in Further Support of Motion to Dismiss and Motion to Strike, at
p. 7 ("[T]he Manfusos have recognized that the pendency of the
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Counterclaim puts into abeyance the fulfillment of their scheme
- wresting control of the Corporations from DeFrancis and Jacobs
in October, 1993..."); Jacobs' Answer to Robert Manfuso's
Interrogatory 1, at p.8 (Jacobs states, in pertinent part, that
the Manfusos resigned as officers of the racetracks and
immediately claimed the $2,500,000 termination payment due under
the Agreement in an effort to precipitate a default or a "major
matter," in order "to trigger the buy-sell provision"); Jacobs'
Answer to Robert Manfuso's Interrogatory 2 at p.9 (Jacobs states
that the Manfusos requested the termination payment "in
furtherance of their plan to trigger the buy-sell provision");
Counterclaim, at paragraph 2 ("the Manfusos' true motivation in
the filing of their Complaint is to advance their improper
scheme to acquire the interests of DeFrancis and Jacobs in
Laurel and Pimilico"); Counterclaim at Paragraph 5e and Jacobs'
Answer to Robert Manfuso's Interrogatory 5 (Defendants allege
.that Plaintiffs wanted to "accelerate the time when the 'Russian
roulette buy-sell' could be exercised").

The determination of justiciability is further buttressed
by comparing Defendants' own prayers for relief with those of
the Plaintiffs. Like Plaintiffs' Count IV, Count II 1is a
declaratory judgment action. As part of their requested relief,
Defendants seek a declaration that Plaintiffs have materially
breached the Agreement and they ask to be excused from all
future performance due under the Agreement. This would
necessarily include the Dbuy-sell <clause. In Count 1V,
Plaintiffs seek a declaration enforcing the buy-sell provision,
and they deny any breach or fraudulent inducement. Thus

13




Plaintiffs merely assert in Count IV the flip side of what
Defendants assert in the Counterclaim.

In view of Defendants' own request for relief, it is rather
disingenuous for them to argue that Plaintiffs' claim is not
justiciable based on uncertainty or because the exact date of
performance has not yet arrived, when they themselves seek to be
excused from future performance. In short, Defendants have
lodged an argument against Jjusticiability which flies 1in the
face of their own claims. The adage of "what is good for the
goose, is good for the gander" is certainly apt here.

Finally, in reaching its conclusion as to justiciability,
the court is also mindful of the salutary purpose of the Act.
Section 3-402 provides that the Act is remedial and "[il]ts
purpose 1is to settle and afford relief from uncertainty and
insecurity with respect to rights, status, and other legal
relations." The Act specifically provides that "[i]t shall be
liberally construed and administered." Id.

For all of the foregoing reasons, the Court 1is convinced
that the issue raised in Plaintiffs' Motion as to Count IV is
justiciable. Accordingly, on this basis, Defendants' Motion to
Dismiss Count IV is DENIED.

3. Plaintiffs' Motion

Having resolved the issue of justiciability as to Count IV
in Plaintiffs' favor hardly resolves the more vexing gquestions
presented by Count 1IV.

Preliminarily, Plaintiffs have asked the court to rule in
their favor, on the merits, with respect to Counts I and II of
the Counterclaim. See n.3 and n.10, supra. In attempting to
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persuade the court that they are entitled to prevail on Counts I

and II, Plaintiffs clearly believe this will lead to success

with regard to their Motion. But the court is unable to resolve

the merits of the Counterclaim at this time. Based on a review

of the pleadings, including the answers to interrogatories

appended to the pleadings, as well as prior testimony, and given

the progress of discovery to date (See n.l, supra), this court

cannot conclude that there are no genuine disputes of material

fact with respect to the causes of action set forth in Counts I

. and II. Therefore, Plaintiffs' request for entry of summary

judgment against DeFrancis and Jacobs on the merits of Counts I
and II of the Counterclaim is hereby DENIED.

Nevertheless, the outcome of Plaintiffs' Motion as to Count

IV does not necessarily turn on a resolution of the merits of

the Counterclaim. Plaintiffs' Motion merely seeks a declaration

that, on and after October 1, 1993, the Russian Roulette

provision of the Agreement 1is enforceable. As previously

stated, Defendants seek rescission of the Agreement in Count I

because they claim Plaintiffs fraudulently induced them to enter

the Agreement. Additionally, in Count II, they ask for

compensatory damages and also claim they are excused from future

performance under the Agreement because of Plaintiffs' material

breaches.15 Plaintiffs' Motion, then, may be resolved by a

determination of whether Defendants are legally entitled to the

remedies they seek.

15. In the context of this case, excuse from future
performance is tantamount to rescission.

15
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If Defendants are not entitled to rescission or excuse from
future performance, regardless of the ultimate outcome of the
Counterclaim, it follows that the Russian Roulette provision
remains in effect. Under that circumstance, Plaintiffs would be

entitled to summary judgment on their Motion. See Seaboard

Surety v. Kline, Inc., 91 Md. App. 236 (1992). Therefore, the

question 1is whether, as a matter of law, the Defendants are
entitled to rescission, as requested in Count I, or excuse from
future performance, as requested in Count II. In analyzing
the legal issues, the court has considered certain material,
undisputed facts. The court has also assumed, arguendo, that
other factual allegations contained in the Counterclaim and
other defense pleadings are undisputed. 16

Analysis necessarily begins with Defendants' Counterclaim.

There Defendants assert, inter alia, that Plaintiffs devised a

scheme to defraud them to enter the Agreement, without any
intention of ever fulfilling the Agreement. The scheme
supposedly is part of Plaintiffs' effort to wrest control of the
tracks. They also allege that, in breach of the Agreement,
Plaintiffs have engaged in a continuous campaign of harrassment,
disparagement and intimidation designed to interfere with

DeFrancis' contractual right to full operational and managerial

l6. Of course, the court could not enter summary judgment
against a party where there are material facts in dispute.
Here, 1in order to consider the 1legal issues generated by
Plaintiffs' Motion, the court has assumed the accuracy of all of
the Defendants' material allegations. For this reason, and in
the context of this case, the court believes it has satisfied
the requirements of Md. Rule 2-501. The court also notes that
there is no motion to dismiss pending, through which the court
could address the particular legal guestions in issue here.
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control.l7 They further claim that Plaintiffs' institution of

suit violated the Standstill provision of the Agreement,l8 and
that Plaintiffs' ongoing invidious conduct has denied Defendants
the "period of peace," which was, for them, the primary benefit
of the bargain.

In support of their claim that Plaintiffs fraudulently
induced them to enter the Agreement, Defendants rely on the
undisputed fact that on February 24, 1990, just 22 days after
the Agreement was executed on February 2, 1990,19 Plaintiffs
announced their retirement from management, effective shortly
after the May, 1990 Preakness.20 It is also undisputed that the
Agreement gave each Plaintiff the right to a $1.25 million lump

sum termination payment upon resignation as officers of the

corporations. The individual Defendants aver, inter alia, that

Plaintiffs thought Pimlico's lender would not allow payment of

the $2.5 million termination payment due to Plaintiffs

17. Section VIII of the Agreement gives DeFrancis "full
authority over operational and managerial decisions and
policies...."

18. At least impliedly, if not expressly, the Court has
rejected Plaintiffs' earlier argument that the Standstill
provision violates public policy. Nevertheless, this court
previously ruled that the "mere filing" of Plaintiffs'
declaratory judgment action did not, in and of itself, violate
the Standstill provision. Based on the court's ruling that the
Plaintiffs did not breach the Agreement merely by asking the
court to make a declaration pursuant to the Act, what remains of
Defendants' contract claim is that ©Plaintiffs materially
breached Section VIII based on their alleged campaign of
intimidation, harrassment, interference and disparagement.

19. Although the Agreement was actually signed on February
2, 1990, it was effective as of October 1, 1989.

20. Plaintiffs' resignations were effective May 31, 1990.

17




under the Agreement. If the lenders refused to permit payment,
then DeFrancis and the corporations would have been in breach of
the Agreement. Alternatively, they would have needed new
financing, which would precipitate a "major matter" under the
Agreement. In either circumstance, the Plaintiffs could have
triggered the buy-sell provision. See, e.g., Counterclaim,
paragraph 51; Jacobs' Answer to Robert Manfuso's Interrogatory
1, p.8; Jacobs' Answer to Robert Manfuso's Interrogatory 2,
p.10.

Defendants specifically allege that, "[plromptly following
their resignations" (Counterclaim, Paragraph 54), Plaintiffs
initiated their campaign of intimidation, disparagement and
interference with management in order to deprive DeFrancis of
his right under the Agreement to exercise "full authority over
operational and managerial decisions and policies..."
Counterclaim, paragraph 54. See also, Jacobs' Answer to Robert
Manfuso's Interrogatory 1, at p.8.

In Jacobs' Answer to Robert Manfuso's Interrogatory 3, he
asserts that the instances of disparagement are too numerous to
recount. However, as an example, he identified an incident on

February 26, 1990 when a story appeared in the Washington Post

concerning Plaintiffs' disagreement with DeFrancis' decision to
pursue Arabian racing. He also refers to stories in the

Baltimore Sun and the Washington Post in February, 1991,

describing Plaintiffs' dissatisfaction with management
decisions.

Jacobs' answers to interrogatories also shed light on the
so called campaign of interference. In Jacobs' Answer to
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Interrogatory 9, he claims the Manfusos have consistently
challenged his ©performance as Executive Vice President,
Treasurer and General Counsel. He refers to a 1letter of
December 13, 1990 in which John Manfuso, Jr. gquestioned his
judgment and behavior. Similarly, in a letter dated May 31,
1991, Plaintiffs' attorney wrote to Jacobs gquestioning "various
legal decisions which had been made respecting the racetracks."
See Jacobs' Answer to Interrogatory 9, p. 20.

In Answer to Interrogatory 11, Jacobs further asserts that
the Manfusos' campaign of interference with management extended
to the corporate employees. He refers to Plaintiffs' public
opposition to managment's decision, in October, 1991, to lay off
some track employees. He also claims that even after Plaintiffs
retired from management, they continued inappropriately to
maintain contact with track employees.

Defendants further allege that Plaintiffs attempted to
force Laurel into default with respect to its financial
obligations under its bank loan. If Laurel defaulted, that
would have triggered a "major matter" under the Agreement, and
accelerated the time when the buy-sell could be exercised. See
Jacobs' Answer to Interrogatory 5; Counterclaim, paragraph 5(e).

Based on Defendants' own allegations, as set forth in the
Counterclaim and Jacobs' Answers to Robert Manfuso's
Interrogatories, as well as certain undisputed, material facts,
the court believes, as a matter of law, that the Counterclaim
does not support rescission of the Agreement or excuse from
future performance. The reasons follow.

Rescission is an alternative remedy to an action for
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damages, and is available where there has been either a material

breach of contract or fraudulent inducement. 12 Williston on

Contracts Section 1455 (3rd ed. 1970); Ellerin v. Fairfax

Savings Association, 78 Md. App. 92, 108 (1989), after remand,

94 Md. App. 685 (1993); Plitt v. McMillan, 244 Md. 450, 454

(1966); Hoffman v. Seth, 207 Md. 234, 239 (1955). See also, 1

Williston on Contracts Section 1:20 (4th ed. 1990);

"Ratification of contract voidable for duress," 77 ALR 24 426,
428 (1961). Where a contracting party c¢laims breach or
fraudulent inducement, he/she has two courses available. He/she
may affirm the existence of the contract and seek either
specific performance or damages for breach. Alternatively,
he/she may repudiate the contract and elect to rescind. Cutler

v. Sugarman, Ltd., 88 Md. App. 567, 583 n.ll (1991); Lazorcak v.

Feuerstein, 273 Md. 69, 75 (1974).

In Ellerin v. Fairfax Savings Association, supra, the Court

explained the concept of rescission:

Rescission amounts to an ‘'unmaking' of a contract.
Rescission is a form of retroactive relief where all rights
and responsibilities of parties toward each other are
abrogated from the inception of the contract. (Citations
omitted). 'Rescission' calls for the cancellation of the
bargain and a return of the parties to the status quo.
(Citations omitted). It is an equitable remedy designed to
afford relief from contracts entered into through mistake,
fraud or duress. (Citations omitted).

1d. at 108.2%1

While rescission is a well recognized remedy, it is

21. In his treatise, Corbin acknowledges confusion as to
the use of the term "rescission." 5A Corbin on Contracts
Section 1237. He states that rescission actually refers to a
mutual agreement by the parties to discharge or terminate rights
and duties of a contract. b5A Corbin on Contracts Section 1236.
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regarded as an extraordinary one. Cutler v. Sugarman

Organization, Ltd., 88 Md. App. 567, 578 (1991); Ellerin, supra,

78 M. App. at 109; Bartlett v. Department of Transporation, 40

Md. App. 47, 50 (1978). Where the claim is predicated on
breach, it is well settled that an insubstantial failure of
performance will not Jjustify rescission. Rather, the breach
must be material, virtually defeating the very object of the

contract. Plitt v. McMillan, supra, 244 Md. at 454; Senick v.

Lucas, 234 Md. 373, 377 (1964); vincent v. Palmer, 179 Md. 365,

373 (1941); Ady v. Jenkins, 133 Md. 36, 38 (1918). In this

regard, what the Court said in Senick v. Lucas, supra, 234 Md.

at 377-378, is apposite here:

Before partial failure of performance of one party will
give the other the right of rescission, the act failed to
be performed must go to the root of the contract, or the
failure to perform the contract must be in respect to
matters which would render the performance of the rest a
thing different in substance from that which was contracted
for. * * * When a covenant goes only to a part of the
consideration of a contract, is incidental and subordinate
to its main purpose, and its breach may be compensated in
damages, such a breach does not warrant a rescission of the
contract, but the injured party is still bound to perform
his part of the agreement, and his only remedy for the
breach consists of the damages he has suffered therefrom.

By this rule, compensation in damages for slight breaches
is substituted for the remedy afforded by rescission of the
whole contract....A departure from this rule would result
in permitting any deviation, no matter how minute or
unimportant, to be made the basis for the rescission of the
contract, and allowing the one so rescinding to obtain an
unfair and unconscionable advantage by electing to rescind
or retain the bargain, as self-interest might dictate.
{Citation omitted].

The right to rescind has other limitations. There is no
question but that the right may be waived when a party knowingly

treats the contract as a continuing obligation. Ellerin, supra,

78 Md. App. at 109; Bagel Enterprises, Inc. v. Baskin & Sears,
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56 Md. App. 184, 200-01 (1983), cert. denied, 299 Md. 136

(1984). See also, Restatement (Second) of Contracts, Section
380 (1981). Where a contract is ratified, the party may instead
obtain compensatory damages for injuries incurred. Ellerin,
supra, 78 Md. App. at 109.

As a further 1limitation, the law obligates a party who
discovers facts which would Jjustify rescission to act promptly

to repudiate the transaction. Cutler v. Sugarman, supra, 88 Md.

App. 578; Ellerin v. Fairfax Savings Association, supra, 78 Md.

App. at 12; Bagel Enterprises, Inc. v. Baskin & Sears, supra.

See also, Restatement (Second) of Contracts, Section 381; 12

Williston on Contracts Section 1460, (3rd ed. 1970). "Even 1in

cases of fraud, this court has held that the election to rescind

must be prompt." Kemp v. Wagner, 180 Md. 362, 367 (1942). And,

as the Court said in Lazorcak v. Feuerstein, supra, 273 Md. at

75, the "failure to promptly and properly manifest {one's]
determination to repudiate the contract presents a hurdle which
[one cannot] surmount."

In this regard, it is the concept of a knowing choice which

appears dispositive. What the Court said in Kemp v. Wagner,

supra, 180 Md. at 366, is instructive here:

All the authorities hold that such a choice must be
exercised as soon as the party ascertains the facts, and is
informed of the failure on the part of the other party.
The reason for this is clear. Having then a knowledge of
the facts, he is not deceived. If he is unwilling to take
the benefits accrued or accruing under the contract, he has
an opportunity to disavow it, get back what he has put out,
and place himself in approximately the same position in
which he would have been had no contract been made. It
{sic] he does not do this, but continues receiving the
benefits coming to him under the contract, he has affirmed
the contract after knowing the facts. He may have been
deceived in the first instance, but he is not deceived
after he knows. Making his choice after he knows, he must
abide by it.
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In Kemp v. Wagner, the appellants sought the return of

money paid under a contract of purchase for land. The
purchasers had been told that the size of the tract was greater
than what it actually was. Several years later, when the
parties obtained information that the property did not contain
the requisite number of acres, they continued to live on it.
Subsequently, they sought to rescind the contract.

The Court noted that, wupon learning of the breach, the
purchaser had either the right to retain the contract and
collect damages for the breach, or, alternatively, to rescind.
However, he could not do both; he had to make his election.

"The contract cannot be in effect, and at the same time

rescinded. If in effect, he can get damages; if rescinded, he
must return his benefits, and receive his expenditures." Id. at
365.

If the buyers wanted to rescind, the Court said they were
obligated to act immediately, once they learned that they did
not get that for which they bargained. On the contrary, armed
with knowledge of relevant facts, the purchasers continued to
occupy the property, and made no attempt to rescind the
contract. Accordingly, they waived the right to rescind.

The case of Cutler v. Sugarman Organization, Ltd., supra,

is also noteworthy. A discussion of some of the pertinent facts
is helpful.

In August 1985, the Weinsteins entered into a contract for
the sale of their 24 acre parcel to Sugarman, who was to
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subdivide the property into residential lots. The contract
required the property to be divided into four sections, with
closing on the first section set to occur by August 1988. The
contract further permitted Sugarman to assign his interests,
under certain terms, with a right of first refusal to the
sellers.

After the contract was signed, Sugarman began development
of the property 1into separate, buildable lots. In 1987,
Sugarman entered into an agreement to assign the contract of
sale to a joint venture. Thereafter, the joint venture entered
an agreement to sell its interest in the property to yet another
entity. After the contract with the joint venture was executed,
Sugarman notified the Weinsteins and asked them to execute a
waiver of their right of first refusal. The Weinsteins executed
the waiver in 1987.

In January 1988, the sellers discovered certain contract
provisions between Sugarman and the joint venture, to which they
objected. As a result, they refused to close unless they
received more money.

In May 1988, Sugarman sued the sellers, seeking specific
performance of the August 1985 contract. Then, in August 1988,
the Jjoint venture sued both Sugarman and the sellers. In
September 1988, the parties reached an oral resolution.
However, the entity which contracted with the joint venture
refused to close, and therefore the original sellers refused to
tender the deed.

On appeal, the Court said that the trial court correctly
determined that the sellers had a right to rescind the August
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1985 contract when they first learned that Sugarman impropérly
retained an option 1in his contract with the joint venture
permitting him to repurchase some of the land for a nominal fee.
The Court also upheld the trial court's decision that the
original sellers, as a matter of law, waived their right to
rescind the August 1985 contract, because they did not act
promptly. Writing for the Court, Judge Bishop said:

Regardless' of the action giving rise to the right to

rescind a contract, whether it be fraud or
misrepresentation, the remedy of rescission must Dbe
exercised promptly upon discovery of the fraud or
misrepresentation. (Citation omitted). This is so because

'rescission 1is considered to be a radical remedy; it
therefore must be promptly asserted once a party discovers
facts which justify it.' (Citation omitted).

The right to rescind may be waived by not acting promptly

on discovery of the facts from which it arises. (Citation
omitted). The right to waive (sic) must be exercised

within a reasonable time....rescission requires at a
minimum that the party exercising the right to rescind
notify the other party and demonstrate an unconditional
willingness to return to the other party both the
consideration that was given and any benefits received.
(Citation omitted).

Id. at 578 (Emphasis added).

In reaching its conclusion, the Court considered that, upon
discovery of the objectionable conduct, the sellers' attorney
notified the purchaser's attorney that the sellers were prepared
to file a complaint and seek recission. However, that complaint
was not filed. Moreover, the sellers did not tender back the
purchasers deposit under the contract or offer to pay him, in

gquantum meruit, for the work he had done to develop the

property. The trial court thus correctly determined that the
sellers ratified the original contract, after they knew of
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the alleged misconduct, because they reached an agreement at the
meeting in September 1988 to close pursuant to the August 1985
contract. As to these facts, the following discussion by the

Court is pertinent:

As of January 1988, the Weinsteins were well aware of the
fact that Sugarman kept the option to purchase the seven
acres....Based on the testimony of their attorney, the
Weinsteins also were aware of their option to rescind the
August 1985 contract at that time. Therefore, on September
20, 1988, when the Weinsteins met with Sugarman and the
others, they were not operating under a deception as to the
seven acres....The evidence presented at trial supports a
finding that the requirements for waiver were met.

Id. at 581 (Emphasis added).

The lessons of both Kemp and Cutler apply here. In the
case at bar, based on Defendants' own contentions, it is readily
apparent that they had substantial knowledge of various salient
facts within months after the Agreement was executed. For
example, within weeks of the execution of the Agreement,
Plaintiffs announced their resignations and demanded payment in
the sum of $2.5 million, all of which, Defendants claim, was an
integral part of their scheme to gain control of the tracks.
Moreover, based on Defendants' own allegations, after execution
of the Agreement, Plaintiffs promptly began their ongoing course
of disparagement, harrassment and interference. Thus, based on
their own allegations, Defendants had knowledge of Plaintiffs’
alleged misconduct for a considerable time before they decided
to file suit and seek rescission.

It is altogether improbable that Defendants were somehow
induced to sleep on their rights or otherwise 1lulled into
complacency. Defendants are hardly neophytes as to the legal
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process. Whether or not DeFrancis is inexperienced with regard
to the operation or management of the racetracks, he is gifted
intellectually and is well schooled as an attorney. Jacobs is
undoubtedly highly familiar with the operation of the tracks and
is obviously a talented lawyer. Moreover, given the degree of
animosity among the parties which, by Defendants' own
assertions, necessitated the Agreement, one can only conclude
that, however outrageous Plaintiffs' conduct may have been,
Defendants knowingly made their choice; until they were sued,
. they chose to take no action to undo the Agreement.

The timing of the filing of the Counterclaim, then, 1is very
significant. It was launched in June, 1992, clearly as a
counterattack to Plaintiffs' suit. That it was filed more than
two years after Defendants first learned of conduct which is an
important part of their claim certainly bears on reasonableness.
"[I]ln determining whether a party acted within a reasonable
time...the fact that a considerable period of time had

elapsed...is significant." Restatement (Second) of Contracts,

. Section 381 (1981). Plaintiffs' suit understandably may have
been the proverbial "straw that broke the camel's back."

Nevertheless, based on the time which transpired since

Defendants first became aware of Plaintiffs' alleged misconduct,
this court believes, as a matter of law, that Defendants did not

act promptly or within a reasonable time. Thus, they have

waived the right to seek rescission as a remedy.
Insofar as Defendants' breach of contract «c¢laim is
concerned, Defendants repeatedly assert that it was the four
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year period of peace, embodied in the Standstill clause, which

was of paramount importance to them. See, e.gq., Counterclaim,
paragraph 46. It follows that any breach by Plaintiffs of
Section VIII would not warrant the ‘"excuse from future
performance" sought by Defendants. See Senick v. Lucas, supra,

and cases cited therein.
It 1s also apparent that the Defendants have continued to
act in such a way as to recognize or affirm the validity of the

Agreement. See Lazorcak v. Feuerstein, supra, 273 Md. 76-78;

Hagan v. Dundore, 187 Md4d. 430, 441 (1947). For example, both

DeFrancis and Jacobs continue to accept the substantial salary
benefits as set forth in the Agreement. Similarly, Defendants
have attempted to enforce the Standstill provision against

Plaintiffs, which would bar institution of a sharsholders

derivative action prior to October 1, 1993. In a letter dated
January 27, 198C from [eFrancis t: the Mrnfuscs (Plaintififs’
Exhibit D 1in support of the Motion), DeFrancis, without

retracting his belief that by filing suit in the first place,
Plaintiffs had already breached the Standstill provision, stated
that he assumed Plaintiffs "would not file a stockholders
derivative action until after expiration of the standstill
period...."

For all these reasons, this court is of the view that. the
remedies of rescission or excuse from future performance are not
available to Defendants as a matter of law. Accordingly
pursuant to Maryland Rule 2-501, Plaintiffs’ Motion as to Count
IV is hereby GRANTED. The <court further declares that the
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"Russian-Roulette" buy-sell provision is enforceable in

accordance with the terms of the Agreement.

It is so ORDERED, this SQ{\\day of August, 1993.

G R Hodlonds

Judge Ellen L. Hollander

cc: Andrew J. Graham, Esquire
James Gray, Esquire
Herbert S. Garten, Esquire
McGee Grigsby, Esquire
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ROBERT T. MANFUSO, et al. * IN THE&H#;jgn
Plaintiffs * (" CIRCUIT COURT
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JOSEPH A. De FRANCIS, et al. * BALTIMORE CITY
Defendants * Case No. 92120052/CE147851
* * * * * * * * *

PLAINTIFFS’ MOTION FOR PARTIAL SUMMARY JUDGMENT
ON COUNT IV OF THE THIRD AMENDED COMPLAINT
FOR DECILARATORY AND INJUNCTIVE RELIEF AND FOR DAMAGES
Pursuant to Md. R. 2-501, plaintiffs Robert T. Manfuso and
John A. Manfuso, Jr., by their undersigned attorneys, move for
partial summary judgment on Count IV of their Third Amended
Complaint for Declaratory and Injunctive Relief and for Damages.

The grounds for this motion are:

(1) there is no genuine dispute of any
material fact; and

(2) the plaintiffs are entitled to judgment
as a matter of law on Count IV of their
third amended complaint.
The grounds for this motion appear in detail in the
accompanying Memorandum of Law.

ondecipr Qode

Andrew qu~bq%ham

Kl A D TR

Kevin F. Arthur
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Kramon & Graham, P.A7
Commerce Place

One South Street, Suite 2600
Baltimore, Maryland 21202
(410) 752-6030

Attorneys for Plaintiffs

Robert T. Manfuso and

John A. Manfuso, Jr.
Dated: March >, 1993.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this ;izz day of March, 1993, I
sent a copy of Plaintiffs’ Motion for Partial Summary Judgment
on Count IV of the Third Amended Complaint for Declaratory and
Injunctive Relief and for Damages and the accompanying
Memorandum of Law by hand-delivery to:

James E. Gray, Esquire

Linda S. Woolf, Esquire
Goodell, DeVries, Leech & Gray
25 S. Charles Street

Suite 1900

Baltimore, Maryland 21201;

and by first-class mail, postage prepaid, to:

Irwin Goldblum, Esquire

McGee Grigsby, Esquire
Jennifer Archie, Esquire
Latham & Watkins

Suite 1300

1001 Pennsylvania Avenue, N.W.
Washington, D.C. 20004-2505.

Loon DT

Kevin F. Arthur
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ROBERT T. MANFUSO, et al. * IN THE

Plaintiffs * CIRCUIT COURT
V. * FOR
JOSEPH A. De FRANCIS, et al. * BALTIMORE CITY
Defendants * Case No. 92120052/CE147851
* * * * * * * * *

MEMORANDUM OF LAW IN SUPPORT OF
PLAINTIFFS’ MOTION FOR PARTIAL SUMMARY JUDGMENT
ON COUNT IV OF THE THIRD AMENDED COMPLAINT

FOR DECIARATORY AND INJUNCTIVE RELIEF AND FOR DAMAGES

In Count IV of their third amended complaint, plaintiffs
Robert T. Manfuso and John A. Manfuso, Jr. (collectively, "the
Manfusos"), request a declaration that on and after October 1,
1993, defendants Joseph A. De Francis ("De Francis") and Martin
Jacobs ("Jacobs") must fully comply with what are called for
purposes of description or convenience the "Russian Roulette"
provisions of the Pimlico-Laurel Stockholders Agreement.! The
Manfusos have no choice but to request that declaration because
of De Francis’s numerous public and private statements
indicating that he and Jacobs have no intention of complying

with the Russian Roulette provisions. Third Amended Complaint,

99 53-54.

! A copy of the Stockholders Agreement appears as

Exhibit A to the third amended complaint. Under the Russian
Roulette provisions, the Manfusos may either buy out or be
bought out by De Francis and Jacobs upon certain terms or
conditions on or after October 1, 1993. Likewise, under the
Russian Roulette provisions, De Francis and Jacobs may either
buy out or be bought out by the Manfusos upon certain terms or
conditions on or after October 1, 1993. Third Amended
Complaint, ¢ 51.

kfa:3/3/93.7
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Concurrently with the filing of their third amended
complaint, the Manfusos have moved for partial summary judgment
on Count IV. For the following reasons, the Court should enter
partial summary judgment in the Manfusos’ favor on that count.

I.

Md. R. 2-501(e) mandates the entry of summary judgment if
"the pleadings, depositions, answers to interrogatories,
admissions, and affidavits show that there is no genuine dispute
as to any material fact and the party in favor of whom judgment
is entered is entitled to judgment as a matter of law." The
courts have made it clear that "summary judgment [is] not a
*disfavored procedural shortcut’" (Seaboard Sur. Co. v. Richard
F. Kline, Inc., 91 Md. App. 236, 244-45, 603 A.2d 1357, 1360

(1992), quoting Celotex Corp. v. Catrett, 477 U.S. 317, 327

(1986)), but a means "to prevent the necessity and expense of
preparation for trial" when a trier of fact could not reasonably

find for the non-moving party. See Whitcomb v. Horman, 244 Md.

431, 443, 224 A.2d 120, 126 (1966); see also Tri-State

Properties, Inc. v. Middleman, 238 Md. 41, 47, 207 A.2d 499, 502
(1965) ("the real and crucial purposes of summary Jjudgment
procedure" are "to avoid delays and unnecessary costs")

These considerations weigh heavily in favor of the entry of

partial summary judgment in the Manfusos’ favor on Count IV of

kfa:3/3/93.7
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the third amended complaint.?

II.

In attempting to escape from the Russian Roulette
provisions, De Francis and Jacobs essentially have raised two
arguments. First, they argue that the Stockholders Agreement as
a whole is void because the Manfusos somehow fraudulently
induced them to enter into the Agreement. Second, they argue,
in effect, that they no longer need abide by the terms of the
Stockholders Agreement because the Manfusos have allegedly
breached the so-called "standstill provision" of the Agreement.

The undisputed facts in the record refute each of those
arguments.

A.

It takes no small measure of disingenuousness for De
Francis and Jacobs to cast themselves as the gullible victims of
a plot through which the Manfusos fraudulently induced them into
signing the Stockholders Agreement. As the Court has already
heard at various preliminary hearings in this case, De Francis
and Jacobs both are lawyers and highly sophisticated
businessmen. See also Exhibit A (Affidavit of John A. Manfuso,

Jr.), ¥ 1; Exhibit B (Affidavit of Robert T. Manfuso), § 1. De

2 As explained below in footnotes 7 and 10, the defenses
to Count IV of the third amended complaint are substantially
identical to the affirmative claims set forth in Counts I and II
of the defendants’ counterclaim. Hence, if the Court enters
partial summary judgment against the defendants on Count IV of
the third amended complaint, then the Court should also enter
partial summary judgment against the defendants on Counts I and
II of their counterclaim.

kfa:3/3/93.7
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Francis and Jacobs, moreover, themselves have described the
Stockholders Agreement not only as a "carefully crafted, lawyer-

like document,"3 but also as a "voluntary agreement made with

advice of counsel."* The defendants’ obviously high degree of
sophistication, the role of attorneys as counsel and indeed as
parties to the Stockholders Agreement, and the admittedly
"voluntary" nature of that Agreement negate any reasonable basis
for concluding that the Manfusos could somehow have fraudulently
induced De Francis and Jacobs to enter into the Agreement.
Furthermore, to withstand summary judgment, De Francis and
Jacobs must point to far more than merely a reasonable basis for
their allegation of fraudulent inducement: Under Maryland law,
De Francis and Jacobs must prove their claims of fraud by clear

and convincing evidence. Everett v. Baltimore Gas & Elec. Co.,

307 Md. 286, 300, 513 A.2d 882, 890 (1986).° Yet, despite

having had an ample opportunity for discovery in the nine months

3 Opposition of De Francis and Jacobs to Motion to

Dismiss and/or for Summary Judgment as to Count II of their
Counterclaim, p. 15.

4 Opposition of De Francis and Jacobs to Motion to
Dismiss and/or for Summary Judgment as to Count II of their
Counterclaim, p. 23 (emphasis added). The Manfusos’ "fraud"
presumably would vitiate the defendants’ ability to give their
voluntary consent to the terms of the Stockholders Agreement.
Thus, the defendants cannot reconcile their concession
concerning the "voluntary" agreement between the parties with
their allegation that the Manfusos fraudulently induced them to
enter into that supposedly "voluntary" agreement.

3 That proposition would appear to hold true both
insofar as the "fraud" constitutes an affirmative defense to the
complaint and insofar as the "fraud" constitutes a ground for
relief under the defendants’ counterclaim.
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in which this case has been pending, the defendants have come
forward with no evidence -- let alone the requisite clear and
convincing evidence -- to support their allegations of
fraudulent inducement.® Under those circumstances, the Court
should enter partial summary judgment against them.

In any event, even if De Francis and Jacobs had some facts
legally sufficient to support their allegation of fraudulent
inducement, their theory, as pleaded in Count I of their
counterclaim, proves far too much. In essence, based solely on
the Manfusos’ alleged breach of the Stockholders Agreement, De
Francis and Jacobs would have the Court infer that the Manfusos
never intended to abide by that Agreement. Based on that
inference, De Francis and Jacobs then would have the Court infer
that the Manfusos induced them to sign the Agreement by falsely
representing that they (the Manfusos) would abide by the
Agreement.

Such a theory arguably would allow any party to transform
any routine breach of contract claim into a claim for fraud and
punitive damages by simply alleging that the breach implies that
the other side falsely represented that he or she would perform

while intending not to perform. See Lipp v. Lipp, 158 Md. 207,

6 The Court should note that plaintiff Robert T. Manfuso
has propounded interrogatories to De Francis to elicit the
factual basis (if any) for the allegations of fraud. Exhibit E
(Plaintiff Robert T. Manfuso’s Interrogatories to Defendant
Joseph A. De Francis), pp. 12-14. De Francis has not yet
responded, but has instead requested an extension of time, which
the plaintiffs informally granted.
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217, 148 A. 531 (1930) (if a person’s mere refusal to perform a
promise gave rise to an inference that the person made the
promise with fraudulent intent, "every breach of contract would
be sufficient to raise a prima facie presumption that the
contract was conceived and executed in fraud"). Precisely
because the law cannot countenance such an absurd result, the
Court of Appeals has made it clear that a person’s failure to
perform a promise in and of itself can "never support an
inference" that the person made the promise with fraudulent

intent. 1Id. (emphasis added); see also Tufts v. Poore, 219 Md.

1, 10, 147 A.2d4 717, 722 (1959) ("[a] fraudulent pre-existing
intent not to perform a promise when made cannot be inferred
from the failure to perform the promise alone"); cf. Sims v.
Ryland Group, Inc., 37 Md. App. 470, 474, 378 A.2d 1, 3
(1977) (allegation that defendant did not comply with terms of
contract did not of itself support an allegation of fraud).
Accordingly, De Francis’s and Jacob’s theory of fraudulent
inducement must fail as a matter of law.

In summary, the allegation of fraudulent inducement finds
no support either in the law or in the facts before the Court.
Accordingly, the Court should reject that defense, enter partial
summary judgment against the defendants on Count IV of the third

amended complaint, and declare that the Russian Roulette
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provisions remain in full force and effect.’
B.

As originally crafted, the allegation of breach of contract
turned almost exclusively on the contention that the Manfusos
had breached the standstill provision of the Stockholders
Agreement merely by coming before the Court and requesting a
declaration concerning the meaning of the Shareholders
Agreement.?® That central part of the defendants’ case no
longer has any factual or legal foundation in light of the
Court’s ruling that the Manfusos did not breach the Stockholders
Agreement merely by asking the Court to declare their rights
thereunder. As the Court expressly held in its oral opinion
delivered on September 23, 1992:

[The Manfusos] have presented a detailed

factual scenario and have asked the Court to

look at those allegations in light of the

standstill provision of the Stockholders

Agreement: In asking the Court to make a

declaration, I cannot find that action alone

violates the Stockholders Agreement.

Exhibit C (Excerpt from the Proceedings in Manfuso, et al. v. De

Francis, et al. on September 23, 1992).

Nor, however, do the defendants’ remaining allegations

7 The defense of fraudulent inducement also appears as

an affirmative claim in Count I of the counterclaim. Therefore,
in addition to entering partial summary judgment against the
defendants on Count IV of the Manfusos’ third amended complaint,
the Court should enter partial summary judgment against the
defendants on Count I of their counterclaim.

8 See, e.g., Memorandum of Law in Support of Motion to
Dismiss Certain Claims for Declaratory Relief and All Claims for
Injunctive Relief, at 2 n. 1.
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establish any kind of breach by the Manfusos.

Stripped to their barest essentials, De Francis and Jacobs
support their allegation of breach by alleging that the Manfusos
engaged in a "campaign to harass, disparage and intimidate
management."? De Francis and Jacobs ultimately must premise
their allegation not on the standstill provision itself, but on
§ VIII of the Stockholders Agreement, which states that De
Francis has "full authority over operational and managerial
decisions and policies, [and] relations with the press,
legislature and governmental authorities." See Counterclaim, §
54.

Yet, De Francis’s "full authority" in no way gives him
exclusive authority over all of the corporations’ affairs. To
the contrary, for the entire time period involved in this
action, Pimlico and Laurel have had boards of directors, which
have certain statutory rights, duties, and powers with respect
to the corporations. Md. Corps. & Ass’ns Code Ann. § 2-401(a)
(1975, 1993 Repl. Vol.). Therefore, the defendants’ allegations
not only lack support in the Stockholders Agreement itself, but
they also turn upon a false legal premise, namely, the premise
that no one has any legal right to question or challenge any
decision that De Francis might wish to make.

The defendants’ allegations also turn on a false factual

premise: the existence of the alleged "campaign" to "harass,

Counterclaim, § 54.
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disparage, and intimidate management." As demonstrated by the
Manfusos’s affidavits (Exhibits A and B), they never undertook
any such "campaign." Exhibit A, § 2; Exhibit B, ¥ 2. Instead,
as established by their affidavits, the Manfusos served as
directors of Pimlico and Laurel for the entire time period
covered by this action and as as officers of Pimlico and Laurel
for part of the time period covered by this action. Exhibit A,
4 3; Exhibit B, € 3. As such, the Manfusos have had fiduciary
obligations of loyalty and care towards the corporations. Md.
Corps. & Ass’ns Code Ann. § 2-405.1; J. Hanks, Jr., Maryland
Corporation Law § 6.6[c] (Supp. 1991); H. Henn & J. Alexander,
Laws of Corporations and Other Business Enterprises §§ 234-235

(34 ed. 1983); 19 W. Fletcher, Cyclopedia of the Law of Private

Corporations § 3.13 (H. Golter ed., 1988 rev. vol.). The
Manfusos neither could nor did forswear those fiduciary
obligations by granting De Francis "full authority over
operational and managerial decisions and policies, [and]
relations with the press, legislature and governmental
authorities." Nor did the Manfusos take any actions except in
accordance with their honest, good faith belief about what their
fiduciary duties required of them. Exhibit A, q 4; Exhibit B, ¢
4.

In short, the alleged "campaign to harass, disparage and
intimidate management" amounts at most to a complaint about the
Manfusos’ honest efforts to exercise their fiduciary duties
under Maryland law. As such, the Manfusos’ alleged "campaign"
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could not plausibly constitute a breach of any portion of the
Stockholders Agreement. Accordingly, the Court should reject
the allegations of breach, enter partial summary judgment
against the defendants on Count IV of the third amended
complaint, and declare that the Russian Roulette provisions
remain in full force and effect.'

Assuming, however, that De Francis and Jacobs could show
some sort of breach by the Manfusos, the Court should reach the
same result. For despite contending that the Stockholders
Agreement has no force or effect, De Francis has not resigned
from the positions that he acquired through the Agreement -- to
the contrary, he and his family continue to accept nearly $1
million per year in salary and benefits from the racetracks,
subject to certain limitations. Exhibit A, ¢ 5; Exhibit B, ¢
5."" At same time, while also contending that the Stockholders
Agreement has no force or effect, De Francis’s ally and co-
defendant, Jacobs, continues to receive approximately
$400,000.00 per year in salary and benefits as executive vice-

president and treasurer to the tracks -- positions that he too

10 The defense of breach also appears as an affirmative

claim in Count II of the counterclaim. Therefore, in addition
to entering partial summary judgment against the defendants on
Ccount IV of the Manfusos’ third amended complaint, the Court
should enter partial summary judgment against the defendants on
Count II of their counterclaim.

" Section VI.A.5. of the Stockholders Agreement limits
De Francis and family to the highest annual compensation
payments paid to the Manfusos before the termination of their
employment, with subsequent increases in compensation not to
exceed 9% per annum.
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f:manfuso:mpsj 10




LAW OFFICES
KRAMON & GRAHAM, P.A.
COMMERCE PLACE
ONE SOUTH STREET, SUITE 2600
BALTIMORE, MARYLAND 21202-3201

4101 752-6030

acquired through the Stockholders Agreement. Exhibit A, ¢ 6;
Exhibit B, { 6.

The defendants’ continued acceptance of those benefits, in
the face of their knowledge of the Manfusos’ alleged breach,
constitutes a waiver or ratification of any such "breach."
Lazorcak v. Feuerstein, 273 Md. 69, 76-78, 327 A.2d 477, 481-82

(1974) ; Hagan v. Dundore, 187 Md. 430, 441, 50 A.2d 570, 575-76

(1947); Kemp v. Weber, 180 Md. 362, 365-66, 24 A.2d 779, 780

(1942).12 In either case, the Court can give no credence to
the defense of breach of contract.

More uncontrovertible proof of waiver and ratification
appears in a letter dated January 27, 1993, from De Francis to
the Manfusos. On page 2 of the letter (Exhibit D), De Francis
unambiguously suggests that, if the Manfusos instituted a
shareholders derivative suit before October 1, 1993, then he
would contend that the Manfusos had violated the standstill

13

provision. But by thus endorsing the continued validity of

12 The defendants’ acceptance of those benefits, in the

face of their alleged discovery of the Manfusos’ "fraud," also
constitutes a ratification of the Stockholders Agreement. See,
e.qg., Hoffman v. Seth, 207 Md. 234, 239, 114 A.2d 58, 60 (1955);
see also W. Keeton et al., Prosser and Keeton on Torts § 110, at
769-70 (5th ed. 1984) ("Any act amounting to affirmance of the
transaction after the plaintiff has discovered the fraud will
preclude the remedy of rescission").

13 The paragraph in question provides in full as follows:

Moreover, I assume your lawyers acted with
authority when they wrote on December 2 to Messrs.
Rosenberg and Hyman that you "will not take any action
in contravention of Paragraph X (’Standstill
Provision’) of the Stockholders Agreement dated
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the standstill provision, De Francis appears willing to accept
the continued validity of the Stockholders Agreement

-- at least where it benefits him to do so. On the other hand,
De Francis has no qualms about denying the validity of the
Stockholders Agreement where the Agreement’s continued validity
threatens his interests -- e.g., where the Agreement, through
the Russian Roulette provisions, sets into motion the procedures
whereby the Manfusos can either buy out or be bought by De

Francis and Jacobs, or vice versa, on or after October 1, 1993.

De Francis cannot have it both ways: the Stockholders
Agreement either remains in full force and effect or some or all
of the Agreement no longer remains in force. De Francis cannot
escape the consequences of his equivocation on that issue,
whether those consequences flow from a theory of ratification or
waiver. By taking inconsistent positions on the continued
validity of the Stockholders Agreement, De Francis has now
abandoned any right to argue that the Manfusos’ alleged breach

has voided the Stockholders Agreement in its entirety.

October 1, 1989." (As you know, we believe you have
already breached the Stockholders Agreement by filing
the litigation in the Circuit Court for Baltimore
City.) Based on that, I assume that, were the Boards
of Directors to deny your demand and decline to file
the litigation you request, you would not file a
stockholders derivative action until after expiration
of the standstill period that was contained in that
document. Consequently, the impression of urgency
that your letter of December 23 seeks to create is no
more than a smokescreen.

(Emphasis supplied.)

kfa:3/3/93.7
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But apart from the question of ratification or waiver,
there is an additional ground for awarding partial summary
judgment despite the Manfusos’ alleged breach. In contending
that they need not abide by the Russian Roulette provisions, De
Francis and Jacobs contend that the numerous individual
agreements in the Stockholders Agreement'* are indivisible and
inseparable such that the Manfusos’ alleged breach of one
necessarily causes the entire Agreement to collapse. That
contention finds no support in the law.

The Stockholders Agreement contains an express severability
clause (§ XII.D), which provides as follows:

Whenever possible, each provision of this
Agreement shall be interpreted in such a
manner as to be effective and valid under
applicable law, but if any provision of this
Agreement is held to be invalid, illegal or
unenforceable in any respect under the
applicable law or rule in any jurisdiction,
such provision will be ineffective only to
the extent of such invalidity, illegality

and unenforceability in such jurisdiction,
without invalidating the remainder of this

14 In addition to the standstill provision (§ X) and the

Russian Roulette provisions (§ I), the Stockholders Agreement
contains agreements concerning: an elaborate put-call mechanism
governing the disposition of stock in the event of the death or
permanent incapacity of De Francis or either of the Manfusos (§
II); the benefits payable upon the death or permanent incapacity
of De Francis, Jacobs, and either of the Manfusos (§ III);
"piggyback" rights (§ IV) and rights of first refusal (§ V) in
the event that one stockholder wishes to sell his stock to an
unrelated third party; employment agreements between the
corporations and the Manfusos (§ VI); employment agreements
between the corporations and Jacobs, Lynda O’Dea, and James P.
Mango (§ VII); the positions, titles, and responsibilities that
the stockholders would have (§ VIIT); and the stockholders’
rights to participate in other business ventures with fellow
stockholders (§ IX.A).

kfa:3/3/93.7
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Agreement in such jurisdiction or any part
hereof in any other jurisdiction.

The severability clause clearly means that, if the
standstill provision were held unenforceable on account of
public policy, then the balance of the agreement -- including
the Russian Roulette provisions -- should nonetheless remain in
full force and effect. Yet, if the parties intended the
Stockholders Agreement to survive despite the unenforceability
of the standstill provision, then the parties surely could not
have intended a simple breach of the standstill provision to
cause the entire Agreement to fall. To the contrary, the
severability clause confirms the parties’ intent that the
Agreement should survive the breach of any one of its single
provisions. See Brees v. Cramer, 322 Md. 214, 221, 586 A.2d
1284, 1288 (1991).

The remedy for any such "breach" is not to cancel the
contract and cease performance, but to sue for damages, as the
defendants héve in fact done in Count II of their counterclaim.
See id. Therefore, even if there were some factual basis to
conclude that the Manfusos’ have materially breached the
standstill provision -- which there is not -- that "breach"
would not release De Francis and Jacobs from their remaining
obligations, including their obligations under the Russian
Roulette provisions. For this additional reason, the Court
should enter partial summary judgment against the defendants on
Count 1V of the third amended complaint and declare that the

kfa:3/3/93.7
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Russian Roulette provisions remain in full force and effect.
Finally, the Court shoula note that De Francis and Jacobs
would, in effect, rescind the Stockholders Agreement, annulling
their obligations thereunder, including their obligations under
the Russian Roulette provisions. Under Maryland law, however, a
person cannot resort to the remedy of rescission if damages
would provide adequate compensation for the alleged breach.

See, e.g., Ady v. Jenkins, 133 Md. 36, 38, 104 A. 178

(1918) ("where the breach can well be compensated by damages --
the other party can not rescind for this reason"); see also
Senick v. Lucas, 234 Md. 373, 377-78, 199 A.2d 375, 377 (1964);
Vincent v. Palmer, 179 Md. 365, 373, 19 A.2d 183, 188-89 (1941);
By demanding monetary compensation for the Manfusos’ alleged
breaéh, De Francis and Jacobs have conceded that damages
represent an adequate remedy. As that concession divests De
Francis and Jacobs of any right to rescission (Senick v. Lucas,
234 Md. at 377-78, 199 A.24 at 377), the Court should enter
partial summary judgment against them and declare that the
Russian Roulette provisions remain in full force and effect. Id.
In summary, the uncontradicted facts in the record
establish that the Manfusos have breached no provision of the
Stockholderé Agreement. Furthermore, even if the defendants
could point to some evidence suggesting that the Manfusos had
materially breached the Agreement, the Russian Roulette
provisions would remain in effect because the defendants have
waived or ratified any such "breach," because the parties

kfa:3/3/93.7
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intended the Russian Roulette provisions to remain in force
notwithstanding the breach of some other provision in the
Stockholders Agreement, and because the defendants’ admittedly
adequate remedy in damages prevents them from availing
themselves of the remedy of rescission.

For all of these reasons, therefore, the Court should enter

partial summary judgment on Count IV of the third amended

Uouslis o, Pada

Andrew Jay 7ﬁ7h%y \-

L F AT

Kevin F. Arthur

complaint.

%74/»1'—” 66,,,/~M,f’/6’~~
Kramon & Graham, P.A.
Commerce Place
One South Street, Suite 2600
Baltimore, Maryland 21202
(410) 752-6030

Attorneys for Plaintiffs
Robert T. Manfuso and
John A. Manfuso, Jr.

‘Dated: March f:, 1993.
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ROBERT T. MANFUSO, et al. * IN THE
Plaintiffs * CIRCUIT COURT
v. » FOR

JOSEPH A. De FRANCIS, et al, * BALTIMORE CITY

Defendants * Case No. 92120052/CE147851

I, John A. Manfuso, Jr., anm over eighteen years of age, an
competent to testify, and have personal knowledge of the facts
and other matters contained in this affidavit:

1. Martin Jacobs ("Jacobs") and Joseph A. De Francis ("De
Francis") both hold themselves out as being highly sophisticated
in business affairs. Jacobs is a certified public accountant
and was formerly a partner in the law firm of Ginsberg, Feldman
& Bress; De Francis was associated with the law firm of Latham &

Watkins, where he claims to have worked on a number of complex

" and challenging business transactions.

2. De Francis and Jacobs allege that my brother, Robert
T. Manfuso, and I engaged in a "campaign' to "harass, disparage,
and intimidate management® at Pimlico and Laurel. That
allegation is patently false. My brother and I never undertook
any such "“canpaign.”

3. My brother and I served as directors of Pimlico and
Laurel for the entire time period covered by this action and as
as officers of Pimlico and Laurel for part of the time period
covared by this action. I have alsoc served as co-chairman of

kfa:3/3/93.3
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the board of Pimlico for the entire time period covered by this
action, while my brother has served as co-chairman of the board
of Laurel for the same period.

4. During the period when my brother and I have served as
officers and directors of Pimlico and Laurel, neither of us have
taken any actions except in accordance with our honest, good
faith belief about what our fiducliary duties required of us.

5. Despite contending that the Stockholders Agreement no
longer has any force or effect, De Francis has not resigned from
the positions that he acquired through the Agreement -- co-
chairman of the board, president, and chief executive officer of
Pimlico and Laurel; to the contrary, he and his family currently
draw nearly $1 million per year in salary and benefits from the
racetracks.

6. While also contending that the Stockholders Agreement

hag no force or effect, De Francis’s ally and co-defendant,

N

Jacobs, continues to receive approximately $400,000.00 per year
in salary and benefits as director, executive vice-president,
treasurer of Pimlico and Laurel -- positions that he acquired
through the Stockholders Agreement.

I solemnly affirm under the penalties of perjury and upon

personal knowledge that the contents of the foregoing paper are

/M,/Q

John A. Manfuso, q;?ﬁ

true.
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ROBERT T. MANFUSO, et al. * IN THE

Plaintiffs * CIRCUIT COURT
V. * FOR
JOSEPH A. De FRANCIS, et al. * BALTIMORE CITY
Defendants * Case No. 92120052/CE147851
* * * * * * * * *

AFFIDAVIT OF ROBERT T. MANFUSO

I, Robert T. Manfuso, am over eighteen years of age, am
competent to testify, and have personal knowledge of the facts
and other matters contained in this affidavit:

1. Martin Jacobs ("Jacobs") and Joseph A. De Francis ("De
Francis") both hold themselves out as being highly sophisticated
in business affairs. Jacobs is a certified public accountant
and was formerly a partner in the law firm of Ginsberg, Feldman
& Bress; De Francis was associated with the law firm of Latham &
Watkins, where he claims to have worked on a number of complex
and challenging business transactions.

2. De Francis and Jacobs allege that my brother, John A.
Manfuso, Jr., and I engaged in a "campaign" to "harass,
disparage, and intimidate management" at Pimlico and Laurel.
That allegation is patently false. My brother and I never
undertook any such "campaign."

3. My brother and I served as directors of Pimlico and
Laurel for the entire time period covered by this action and as
officers of Pimlico and Laurel for part of the time period
covered by this action. I have also served as co-chairman of
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the board of Laurel for the entire time period covered by this
action, while my brother has served as co-chairman of the board
of Pimlico for the same period.

4. During the period when my brother and I have served as
officers and directors of Pimlico and Laurel, neither of us have
taken any actions except in accordance with our honest, good
faith belief about what our fiduciary duties required of us.

5. Despite contending that the Stockholders Agreement no
longer has any force or effect, De Francis has not resigned from
the positions that he acquired through the Agreement -- director
and co-chairman of the board, president, and chief executive
officer of Pimlico and Laurel; to the contrary, he and his
family currently draw nearly $1 million per year in salary and
benefits from the racetracks.

6. While also contending that the Stockholders Agreement
has no force or effect, De Francis’s ally and co-defendant,
Jacobs, continues to receive approximately $400,000.00 per year
in salary and benefits as director, executive vice-president,
and treasurer of Pimlico and Laurel -- positions that he
acquired through the Stockholders Agreement.

I solemnly affirm under the penalties of perjury and upon
personal knowledge that the contents of the foregoing paper are

true.
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ROBERT MANFLSO, ET AL.,
PLAINTIFFS

VS.

JOSEPH DEFRANCIS, ET AL,

DFEFENDANTS

w w

RFFORF:

IN THE

CIRCUIT COURT
FOR

BALTIMORE C1TY
CASE ND.92120052

4 ° «* 3t

SFPTEMRER 23, 1992

THE HONORABIE FLLFN HOLLANDER, .JUDGE

APPEARANCES:

ON_BEHALF OF THE PLAINTIEES:

JAMES ULWICK,

HERBERT GARTEN,

ADRFW GRAHAM, ESQUIRE

ESQUIRE.

ESQUIRE

DN RBREHALF OF THFE DFFENDANTS:

JAMES GRAY, ESQUIREL

LTNDA WOOIF, FESQUIRE

MCGEE GRIGSAY,

KENNFTH NORRIS

OFFICTAL COURT REPORTER

FSOUIRE
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PLAINTIFFS WERE OVERINCLUSIVE AS TO WHAT WAS ASSERTED.

PERHAPS IT COULD HAVE BEEN A MORE SIMPLY STATED QUESTION TO
THE COURT. PERHAPS PLAINTIFFS DID NOT HAVE TO STATE SO FuLLY
THEIR ALLEGATIONS. PERHAPS THEY DID NOT NEED TO INCLUDE WHAT
1 CONSTRUE AS THE INJUNCTIVE REMEDY PORTION OF THE SUIT, WHICH
IS A REQUEST SAYING TO THE COURT, IF YOU THINK WE CAN SUE,
HERE IS THE REMEDY WE WOULD LIKE.

BUT THAT DOES NOT MEAN PLAINTIFFS WERE WRONG IN
HAVING FILED FOR A DECLARATORY JUDGMENY. THERE 1S CERTAINLY
GREAT LATITUDE OF STYLE IN THE WAY IN WHICH ABLE COUNSEL
PRACTICE. FRANKLY, FOR THE PLAINTIFFS TO KAVE SEY FORTH FULLY
THE MISCONDUCT THEY ALLEGE WAS THE PRUDENT COURSE, EVEN THOUGH
IT MAY TURN OUT THAT THOSE CONTENTIONS ARE OTHERWISE BARRED BY
THE PROVISIONS OF THE STANDSTILL AGREEMENT OR OTHERWISE
ULTIMATELY PROVEN UNTRUE.

WITHOUT THE FACTUAL ALLEGATIONS, IT WOULD BE
IMPOSSIBLE TO DETERMINE WHETHER SUIT IS BARRED BY THE
STANDSTILL PROVISION,

IN SUM, PLAINTIFFS HAVE PRESENTED A DATAILED FACTUAL
SCENARIO AND HAVE ASKED THE COURY TO LOOK AT THOSE ALLEGATIONS
IN LIGHT OF THE STANDSTILL PROVISION OF THE STOCKHOLDERS
AGREEMENT.  IN ASKING THE COURT TO MAKE A DECLARATION, I
CANNOT FIND THAT ACTION ALONE VIOLATES THE STOCKHOLDERS
AGREEMENT.

BECAUSE THAT CLAIM IS THE THRUST OF COUNT ONE OF THE
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THE MARYLAND JOCKEY CLUB

P.O. BOX 130
LAUREL, MARYLAND 20725

January 27, 1993

Mr. John A. Manfuso, Jr.
Mr. Robert T. Manfuso
Suite 1010

8401 Connecticut Avenue
Chevy Chase, MD 20815

Gentlemen:

I am writing regarding your letters of December 9, 23 and
28, 1992. Enclosed is a copy of the draft minutes of tle
meetings of the Shareholders and Boards of Directors held on
November 23, 1992.

Also enclosed is a copy of the executed employment
agreements with Brian Handleman and Brenda Handleman and the
articles of incorporation and by-laws of Maryland Turf Caterers,
Inc. (MTC). The capital stock of MTIC is owned by Brian Handleman
except for one share each owned by his wife and by Brenca. In
accordance with Brian’s employment agreement, Laurel and Pimlico
have the right to acguire all of the capital stock of MTC, at
their option. Brian reports to me, as President of the
Corporations, and Brenda reports to him. The accounting services
of the type that were previously performed by the Harry M.
Stevens, Inc. home office are now performed for MTC by our
Accounting Department, under the supervision of our Chief
Financial Officer. The remaining accounting services are
performed by MTC employees, as they were under the Stevens
management.

The foregoing information and<agreements are confidential
business matters and are provided to you in your capacity as
Directors of the Corporations. Accordingly, you and your
attorneys should treat them with the utmost confidence.

Your self-serving letter of December 23, which was
obviously written by your lawyers for posturing purposes related
to the pending litigation, contains so many outrageocus
misstatements, mischaracterizations and distortions of the truth
that it hardly merits a response, and I will not waste my time '

LAUREL RACE COURSE PIMLCO RACZ CCURSE
Latnet Raane Assac, Inc. Tue Makviao Jookey Cuez =7 Baoracse Sy, e
(301) 725-0400 Fax (301) 7924877 (301) 542-9400 Fax (301) 466-2521
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Mr. John A. Manfuso, Jr.
Mr. Robert T. Manfuso
January 27, 1993

Page 2

addressing each such misstatement or distortion. Like the five
page, single-spaced letter your lawyers wrote to Messrs.
Rosenberg and Hyman on Decembexr 2, 1992, its clear purpose is to
harass and to intimidate. The letter was nothing more than a
thinly disguised threat to Messrs. Rosenberg and Hyman that they
would be the next targets of your litigious inclinations. (T
must say that your characterization in your December 23 letter of
your December 2 letter as '"cooperation" is so ludicrous that it
gave me the best laugh I’ve had in weeks.)

I do feel it to be important, however, to clarify several
things. First, your assertion that I have "adopted delay and
procrastination as the methods of dealing with the ’legitimate’
issues [you] have raised" is outrageous. When you first raised
these issues -- which are neither ''legitimate" nor "important' --
in correspondence almost one year ago, I promptly invitad you,
your lawyers and youxr accountant to present to the Boards of
Directors of Pimlico and Laurel any evidence of the wrongdoing
you described, inc¢luding the report of your accountant relating
to your conclusory allegations that our independently audited
financial statements were false and misleading. In the
intervening months, despite repeated opportunities, you have
failed to present one shred of evidence to substantiate yocur .
totally -unsupported, bald assertions that Marty Jacobs and I have
engaged in impropriety and mismanagement. 1Instead, you
continually demand "investigations" by the Boards while refusing
to provide the most obvious first step in any such inguiry -- the
report of your personal accountant.

Moreover, I assume your lawyers acted with authority when
they wrote on December 2 to Messrs. Rosenberg and Hymazn that you
"will not take any action in contravention of Paragraph <
(’Standstill Provision’) of the Stockholders Agreement  d.:ted
October 1, 1989." (As you know, we believe you have alr.:ady
breached the Stockholders Agreement by filing the litiga_ion in
the Circuit Court for Baltimore City.) Based on that, I assume
that, were the Boards of Directors to deny your demand a.:d
decline to file the litigation you request, you would no. file a
stockholders derivative action until after expiration of the
standstill period that was contained in that document.
Conseguently, the impression of urgency that your letter of
December 23 seeks to create is no more than a smokescreer.,

Nevertheless, I again invite you to provide the other
directors with your accountant’s report, and with any othker
evidence that you may possess that might support your herastofore
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Mr. John A, Manfuso, Jr.
Mr. Robert T. Manfuso
January 27, 1993

Page 3

completely unsubstantiated allegations. Contrary to your
assertion, I have no intention of preventing the Boards from
acting upon the demands and issues raised in your letters of
October 9 and Octaober 23. It should be obviocus, however, that it
is impossible for the Boards to take any meaningful action unless
and until they have before them all relevant facts, including
your accountant’s report, that you may possess.

Second, your demands for Board meetings to review '"the
issue of whether the tracks will be able to meet the bank’s locan
requirements, and a full discussion regarding the Pimlico and
Laurel financial statements with the outside accountant present
to answer questions' are inappropriate and seem to be yet another
gambit in your continuing campaign to harass Marty Jacobs and me,
and to divert our time and attention away from the important
business challenges that are presently facing Pimlico and Laurel.
As you know, this is a critical time for the racetracks’
business. We face powerful new competition from the Maryland
lottery’s new Keno game, as well as from full-card, commingled
interstate simulcasting at other tracks. The horse population
has continued to decline.

To meet these challenges, we have, among other tl.ings,
reorganized our management structure, and undertaken an
aggressive campaign to revitalize our business by (a) beccoming
able to offer ocur fans full-card, commingled interstate
simulcasting on races from Southern California, Florida and other
top-quality, racing centers; (b) expanding the distribution of

our product through intertrack wagering with Rosecroft and the

development of an extensive off-track betting system in #Maryland;
and (c) fully exploring the opportunity presented by Virzinia.
This campaign has been and continues to be very time-consuming
and demanding. It has involved, on an ongoing basis, extensive
negotiations with various totalizator companies, the Maryland
Thoroughbred Horsemen’s Association, Colt Enterprises (owners of
Rosecroft), Cloverleaf (standardbred horsemen’s organization),
Local 27 of the United Food and Commercial Workers Union, and
tracks in California and Florida. In addition, legislation is
needed, which we will be trxying to get passed by the Maryland
General Assembly on an emergency basis.

I know you are aware of the magnitude of the above-.
described campaign, both from information made available to you
as directors and from extensive reports in the press. In light
of this, your repeated regquests for Board meetings, and your
attempt to create the impression that an urgent need exists for
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such meetings, are yet another facade to cover your true purpose
of harassment,.

You were provided copies of the unaudited financial
statements of Laurel and Pimlico for the first nine months of
1992 shortly after they became available. Contrary to your
assertion, and as you both well know, the quarterly financials
are not -- and never have, in the almost nine years that we have
been involved in this business, been -- available "within a
matter of days' after the end of a quarter.

Based on our preliminary review, we believe that both
Pimlico and Laurel will comply with their obligations under their
respective loan agreements with First National Bank of Maryland,
and we have so advised the Bank on an informal basis. Thexe is
no urgent need for an immediate board meeting.

I will set the next regular guarterly meeting of the
Boards of Directors of Pimlico and Laurel in February or early
March, when the draft audited financial statements for 19892 are
available. A formal notice of meeting will be sent out by the
Corporations’ secretary after we have checked the availability of
the Directors and after we are certain that the draft financials
will be-'available so that they may be discussed at the meeting.
At that meeting, the Bgards can also act on those matters that
were to be considered by the Special Committee and other
appropriate matters to come before the meeting.

Sincerely,

(e 2 for,
bseph A, De Francis

President and Chief
Executive Officer

Enclosures

cc: Mr. Martin Jacobs
Mr. Alec Courtelis
Ms. Karin Van Dyke
Father Joseph A. Sellinger
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ROBERT T. MANFUSO, et al. * IN THE

Plaintiffs *#  CIRCUIT COURT
v. ~ *#  FOR
JOSEPH A. De FRANCIS, et al. * BALTIMORE CITY
Defendants *  Case No. 92120052/CE147851
* * %* * * * * * %* * %* * *

PLAINTIFF ROBERT T. MANFUSO'S
INTERROGATORIES TO DEFENDANT JOSEPH A. DE FRANCIS

Plaintiff Robert T. Manfuso, by his undersigned attorneys,
propounds these interrogatories, to which Joseph A. De Francis
shall respond separately and fully, in writing and under oath,
within thirty days of service.

INSTRUCTIONS

These instructions and the following definitions are to be
read and interpreted in accordance with the definitions set
forth hereinafter, and answers are to be furnished pursuant to
the instructions set forth hereinafter. These instructions and
definitions should be construed to require answers based upon
the knowledge of, and documents and information available to,
the responding party as well as his agents, representatives,
and, unless privileged, attorneys. These instructions and
definitions should also be construed to require answers based
upon information and documents presently in the custody of any

state or federal agency that the responding party has a right or

privilege to examine or obtain upon request or demand.
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INTERROGATORY NO. 14:

If you contend that your involvement, Jacobs's involvement,
or Mango's involvement in Texas Racing will benefit Pimlico or
Laurel, state ali facts and identify all documents supporting
that contention, including in your answer the identity of all
persons having knowledge pertinent to the facts relating to your
contention.

INTERROGATORY NO. 15:

State all facts and identify all documents supporting the
allegations in paragraph 76 of your Counterclaim that the
Manfusos knew, prior to their execution of the Stockholders
Agreement, that they had no right to operational or managerial
control of Laurel or Pimlico, no lawful way to "interfere" with
De Francis in regard to operational or managerial decisions, and
no way to reach their alleged ultimate goal of acquisition of
complete control and ownership of Laurel and Pimlico, including
in your answer the identity of all persons having knowledge
relating to the factual basis of those allegations.
INTERROGATORY NO. 16:

State all facts and identify all documents supporting the
allegation in paragraph 77 of your Counterclaim that, in an
effort to gain rights and eventual control of Laurel and
Pimlico, the Manfusos conspired and agreed to induce you and
Jacobs to enter into the Stockholders Agreement, including in

your answer the identity of all persons having knowledge

relating to the factual basis of that allegation.
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INTERROGATORY NO. 17:

State all facts and identify all documents supporting the
allegation in paragraph 78 of your Counterclaim that the
Manfusos never had an intent to honor the promises that they
made under the Stockholders Agreement, including in your answer
the identity of all persons having knowledge relating to the
factual basis of your allegation.

INTERROGATORY NO. 18:

State all facts and identify all documents supporting the
allegation in paragraph 78(b) of your Counterclaim that the
Manfusos have questioned business decisions made by you and
Jacobs without providing any legal or factual basis for their
complaints, including in your answer the identity of all persons

having knowledge relating to the factual basis for your

allegation.

INTERROGATORY NO. 19:

\

State all facts and identify all documents supporting the
allegation in paragraph 79 of your Counterclaim that the
Manfusos' alleged misrepresentations were motivated by actual
malice, ill-will, and spite toward you and Jacobs, including in
your answer the identity of all persons having knowledge
relating to the factual basis of your allegation.

INTERROGATORY NO. 20:
State all facts and identify all documents supporting the

allegation in paragraph 80 of your Counterclaim that you and

Jacobs reasonably relied on the promises allegedly made by the

02:jmu: jas:12/14/92:4
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Manfusos in executing the Stockholders Agreement, including in
your answer the identity of all persons having knowledge
relating to the factual basis of that allegation.
INTERROGATORY NO. 21:

State all facts and identify all documents supporting the
allegation in paragraph 81 of your Counterclaim that, but for
the alleged misrepresentations made by the Manfusos, you and
Jacobs would not have entered into the Stockholders Agreement,
including in your answer the identity of all persons having
knowledge of the factual basis of that allegation.

INTERROGATORY NO. 22:

Give a full and complete account of any communication
involving you and any person concerning the circumstances
surrounding your decision and Jacobs' decision to enter inéo the
Stockholders Agreement, including in your answer the identity of
all documents constituting or relating to any such communication
aﬁd the identity of all persons having knowledge of any such

communication.

INTERROGATORY NO. 23:

State all facts and identify all documents supporting the
allegation in paragraph 82 of your Counterclaim that you and
Jacobs have been injured with respect to your (and his)
reputations in the racing and banking industries and have
suffered a decrease in the value of your (and his) interests in
Laurel and Pimlico as a result of the Manfusos' alleged constant

harassment and institution of litigation, including in your

02:jmm: jas:12/14/92:4
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T COURT FUR

ROBERT T. MANFUSO, et al., * IN THEGRE CITH
Plaintiffs * GCIRCUIT COURT:

v. * FOR: iL uivisiua

JOSEPH A. De FRANCIS, et al., * BALTIMORE CITY
Defendants * Case No. 92120052/CE147851

* * * * * * * * * * * * *

THIRD AMENDED COMPLAINT FOR
DECLARATORY AND INJUNCTIVE RELIEF
AND FOR DAMAGES

Plaintiffs Robert T. Manfuso and John A. Manfuso, Jr.
(collectively "“the Manfusos"), by their undersigned attorneys,
hereby sue Joseph A. De Francis ("De Francis"), Martin Jacobs
("Jacobs"), The Maryland Jockey Club of Baltimore City ("MJC"),
Pimlico Racing Association, Inc. ("PRA"), and Laurel Racing
Assoc., Inc. ("Laurel"). For cause, the Manfusos state:

1. THE NATURE OF THE ACTION

1. This is an action for declaratory and injunctive
relief and for damages. The Manfusos have brought Count I of
this action in order to have the Court declare that De Francis
and Jacobs have breached duties to MJC, PRA, Laurel, and the
Manfusos, and also to have the Court declare that the Manfusos
have the right and obligation to protect MJC, PRA, Laurel, and
themselves from those breaches. The Manfusos have brought Count
II of this action in order to obtain a permanent injunction
barring De Francis and Jacobs from further breaches of their
duties. The Manfusos have brought Count III of this action in
order to recover damages on account of the breach of the

Stockholders Agreement among the Manfusos, Jacobs, the estate of
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Frank J. De Francis, De Francis, MJC, PRA, and Laurel. The
Manfusos have brought Count IV of this action in order to have
the Court declare that De Francis and Jacobs cannot avoid their
obligations under the Stockholders Agreement, including their
obligations under the so-called "Russian Roulette" provisions of
that Agreement.
II. THE PARTIES

2. The Manfusos are Maryland citizens whose principal
place of business is Suite 1010, 8401 Connecticut Avenue, Chevy
Chase, Maryland 20815. The Manfusos are shareholders of PRA
and Laurel and have been involved in the racing industry for
over twenty years.

3. Laurel is a Maryland corporation with its principal
place of business at Route 198 and Racetrack Road, Laurel,
Maryland 20707. Laurel operates Laurel Racecourse. The stock

ownership of Laurel is as follows:

Class A Class B
Stockholder (Voting) (Non-Voting) Total
Estate of
Frank J. De Francis 550 2,200 2,750
Robert Manfuso 350 1,525 1,875
John Manfuso, Jr. -0~ 1,875 1,875
Jacobs -0- 1,000 1,000
900 6,600 7,500
4. MJC and PRA are Maryland corporations with their

principal place of business at Pimlico Racecourse, Baltimore,
Maryland 21215. MJC and PRA (collectively, "Pimlico") operate

Pimlico Racecourse. The stock ownership of PRA is:

kfa:3/3/93:5
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Class A Class B

Stockholder (Voting) {(Non-Voting) Total

Estate of
Frank J. De Francis 550 4,150 4,700
Robert Manfuso 210 2,140 2,350
John Manfuso, Jr. 210 2,140 2,350
Jacobs 30 570 600
1,000 9,000 10,000

5. De Francis is a Maryland citizen whose principal place
of business is Route 198 and Racetrack Road, Laurel, Maryland
20707. De Francis is the President of both Laurel and Pimlico;
he is an attorney and the son of Frank J. De Francis.

6. Jacobs is a Maryland citizen whose principal place of
business is Route 198 and Racetrack Road, Laurel, Maryland
20707. Jacobs owns 6% of PRA and a 13.33% of Laurel. Jacobs is
an attorney and the Vice-President and Treasurer of both Pimlico
and Laurel. He also functions as the General Counsel of Laurel
and Pimlico.

ITTI. JURISDICTION AND VENUE

7. This Court has subject matter jurisdiction over this
action pursuant to § 1-501 and § 3-403 of the Courts & Judicial
Proceedings Article of the Annotated Code of Maryland; the Court
has personal jurisdiction over the defendants because they are,
variously, Maryland corporations and Maryland domiciliaries.

8. Under § 6-201(a) of the Courts and Judicial
Proceedings Article, venue is proper in this Court because all

of the defendants carry on a regular business in Baltimore City.

kfa:3/3/93:5
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IV. BACKGROUND FACTS

9. In 1984, the Maryland thoroughbred racing industry was
in a period of decline. Racing revenues were small, racetracks
were being closed, and track attendance was dwindling.

10. In December 1984, Frank J. De Francis and the Manfusos
agreed to purchase Laurel, to rejuvenate it, and to endeavor in
every way to make thoroughbred racing a health and profitable
enterprise in Maryland. The Manfusos committed millions of
dollars of their own money to ensure Laurel’s success. The
operating duties of Laurel were divided between the Manfusos and
Frank J. De Francis. Martin Jacobs negotiated the contracts,
provided legal advice, and became an owner as well. Frank J. De
Francis served as the President of Laurel, and the Manfusos
served as Vice-Presidents.

11. In December 1986, Frank J. De Francis and the Manfusos
purchased Piﬁlico, and each allocated three percent of their
ownership to Martin Jacobs. The same management team was used
to operate Pimlico as was used to operate Laurel.

12. By 1989, Pimlico and Laurel were extremely successful.
Racetrack attendance and handle had dramatically increased, the
value of the tracks had likewise increased, and the industry was
healthy. 1In August 1989, however, Frank J. De Francis died.

13. Until the death of Frank J. De Francis, his son De
Francis had had minimal involvement in the operation of the
tracks. The younger De Francis had in fact been working as an

kfa:3/3/93:5
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attorney for fhe law firm of Latham & Watkins. After his
father’s death, De Francis became one of the executors of his
father’s estate.

14. De Francis insisted on assuming his father’s position
as President of Pimlico and Laurel, as well as his father’s
salaries and benefits. The Manfusos objected, pointing out that
De Francis had inadequate, if any, experience in racetrack
management, and no experience that would qualify him to manage
such large enterprises. Moreover, the salaries that De Francis
insisted on receiving totaled over $700,000.00 per year--a vast
overpayment for an executive of his abilities.!' The estate of
Frank J. De Francis, represented by De Francis, controlled a
majority of the voting stock of both racetracks. To avoid a
lengthy legal battle over the management and control of the
racetracks and a potential conflict with the lenders over Frank
J. De Francis’s replacement, a letter of understanding was
negotiated and signed by the Manfusos and De Francis. The

letter of understanding set forth the basic terms of a

! The 1991 W-2 form disclosed De Francis’s total salary
from both tracks as $719,399.60. The corporations do not pay
the Board of Directors’ fees.

The New York State Advisory Commission on Racing in
the 21st Century reported that Gerry McKeon, President of the

New York Racing Association, Inc. ("NYRA"), earned a salary of
$235,000.00 in 1991 -- 70% less than De Francis'’s salary for the
same year. The total handle for the NYRA tracks in 1991 was
$2,250,000,000.00; the total handle for Laurel and Pimlico for
the same year, 1991, was $404,000,000.00 or 18% of the total
NYRA handle. '

kfa:3/3/93:5
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stockholders agreement to be entered into by the parties.

15. On or about October 1, 1989, the Manfusos, Jacobs, the
estate of Frank J. De Francis, De Francis, MJC, PRA, and Laurel
entered into the Stockholders Agreement. The Stockholders
Agreement is a contract within the meaning of § 3-406 of the
Courts & Judicial Proceedings Article of the Annotated Code of
Maryland. A true and correct copy of the Stockholders Agreement
is attached as Exhibit A to this complaint and incorporated
herein.

16. The Stockholders Agreement sets forth the agreements
between the parties on numerous issues. For example, the
Stockholders Agreement provides the terms under which any
stockholder can attempt to sell his stock, and it establishes a
put/call mechanism to allow either the Manfusos or De Francis
and Jacobs to purchase the stock of the other side at a time in
the future. The Stockholders Agreement also calls for a
¥standstill" period in which the parties cannot sue one another,
with specified exceptions.

17. Pursuant to the Stockholders Agreement, De Francis
became President of Laurel and Pimlico. As such, De Francis’s
duties have included functioning as the Chief Executive Officer
and as Co-Chairman of the Boards of Laurel and Pimlico. By
virtue of the positions that he acquired through the
Stockholders Agreement, De Francis was and is required by
Maryland law to ensure that the interests of the corporations

kfa:3/3/93:5
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are protected and that the officers and directors of the
corporations place the best interests of the corporations ahead
of their own personal interests.

18. Pursuant to the Stockholders Agreement, Jacobs became
Executive Vice-President, Treasurer, and Director of Laurel and
Pimlico. Also pursuant to the Stockholders Agreement, Jacobs
received a ten-year employment contract, in return for which he
promised to "devote substantially all of [his] time to [his]
employment." 1In addition to his obligations by virtue of his
employment contract, Jacobs, by virtue of the positions that he
acquired through the Stockholders Agreement, was and is required
by Maryland law to ensure that the interests of the corporations
are protected and that the officers and directors of the
corporations place the best interests of the corporations ahead
of their own personal interests. Through the Stockholders
Agreement, Jacobs receives salaries of approximately $400,000.00
per year.?

19. Pursuant to the Stockholders Agreement, the Manfusos
became Executive Vice-Presidents of Laurel and Pimlico, with
John A. Manfuso, Jr., serving as Secretary for the corporations.

Also pursuant to the Stockholders Agreement, the Manfusos

2 The 1991 W-2 form showed Jacobs’s salary from both
tracks as $389,739.88. The New York State Advisory Commission
on Racing in the 21st Century reported that the 1991 salary of
Martin L. Lieberman, NYRA’s senior vice-president, secretary,
and general counsel, totalled $148,720.00, 62% less than
Jacobs’s salary for the same year.

kfa:3/3/93:5
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remained on the Boards of both Laurel and Pimlico, with John A.
Manfuso, Jr., becoming Co-Chairman of the Board of Pimlico and
Robert T. Manfuso becoming Co-Chairman of the Board of Laurel.
By virtue of the positions that they acquired through the
Stockholders Agreement, the Manfusos were and are required by
Maryland law to ensure that the interests of the corporations
are protected and that the officers and directors of the
corporations place the best interests of the corporations ahead
of their personal interests.

20. Since the parties executed the Stockholders Agreement,
the Manfusos have attempted to fulfill their fiduciary duties to
Pimlico and Laurel by offering numerous suggestions and
expressing their concerns about the operation of the racetracks.
Notwithstanding the Manfusos’ best efforts to provide useful
information and advice to De Francis and Jacobs, their comments
have been largely ignored. The Manfusos resigned their
positions as officers of Pimlico and Laurel on June 1, 1990,
after numerous disputes with De Francis and Jacobs.

V. SPECIFIC ALLEGATIONS OF ABUSES

21. The Manfusos have uncovered many abuses in the
operation of Pimlico and Laurel. The Manfusos have demanded
that the Boards remedy these abuses. Despite their duties to do
so, De Francis and Jacobs have failed and refused to take any
steps to protect Pimlico and Laurel from the abuses, including
those related below.

kfa:3/3/93:5
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A. THE DIVERSION OF RESOQURCES TO TEXAS

22. Shortly before Frank J. De Francis’s death, Jacobs
began to travel to Texas to assist in an effort to change Texas
law to benefit the thoroughbred racing industry. Pimlico paid
Jacobs’s expenses in travelling to Texas.

23. In April 1990, John A. Manfuso, Jr., uncovered a
$33,000.00 wire transfer from Pimlico to a Texas lobbying
organization. The Manfusos objected to this waste of corporate
funds and insisted that no further monies be diverted from the
Maryland racetracks to Texas ventures. De Francis promised that
no further funds would be expended by Pimlico and Laurel on
Texas horse racing.

24. By virtue of the positions that he acquired through
the Stockholders Agreement, De Francis is required to devote his
time, attention and skill to advancing the best interests of
those corporations. Under his leadership, however, the
performance of the racetracks has drastically declined.3
Despite Pimlico’s and Laurel’s decreasing performance, De
Francis has devoted an increasing amount of time to attempting
to further his and Jacobs’s private interests in Texas horse
racing.

25. Lone Star Jockey Club, Ltd. ("Lone Star"), has been

3 The total handle for Laurel and Pimlico in 1990 was
$435,874,022.00; the total handle for Laurel and Pimlico in 1992
was $375,582,714.00, a $60,000,000.00 or nearly 14% decline from
1990.

kfa:3/3/93:5
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granted a license to own and operate a Texas racetrack. De
Francis and Jacobs have assisted Lone Star’s application. They
have formed D/J Track Consultants, which is to receive one-half
(1/2) of the management fee Lone Star will pay to its management
company. They have also received an ownership interest in the
racetrack.

26. In breach of his duties to Pimlico and Laurel,
including the duties appurtenant to the positions that he
acquired through the Stockholders Agreement, De Francis has
devoted many hours to D/J Track Consultants and Lone Star.

27. In breach of his duties to Pimlico and Laurel,
including his duty under the Stockholders Agreement and his
employment contract to devote substantially all of his time to
his responsibilities at Pimlico and Laurel, Jacobs has expended
many hours of time in assisting Lone Star on behalf of D/J Track
Consultants. Jacobs has traveled frequently to Texas on
Pimlico’s and Laurel’s time to assist in this effort.

28. James Mango is a Vice-President of MJC and Laurel and
the General Manager of both racetracks. He is the key employee
of Pimlico and Laurel. The Stockholders Agreement provides that
Mango was to receive a ten-year employment contract as long as
he devoted "substantially all of [his] time to [his]
employment." On January 1, 1990, MJC and Laurel entered into an
employment contract with Mango. Under his employment contract,
Mango was required to provide "his best efforts and his full

kfa:3/3/93:5
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time and attention" to his duties to the facetracks.

29. In violation of their duties to Pimlico and Laurel, De
Francis and Jacobs have given Mango an equity interest in D/J
Track Consultants and have announced that their entity will now
be known as D/J/M Track Consultants. De Francis and Jacobs have
also requested or required that Mango travel to Texas to assist
the Lone Star application. Mango has spent Pimlico’s and
Laurel’s time in these efforts. Upon information and belief, De
Francis and Jacobs encouraged Mango to leave Pimlico and Laurel
when the Lone Star application was approved.

30. The successful operation of Laurel and Pimlico,
brought about through the efforts of the Manfusos and Frank J.
De Francis, involved setting up numerous management systems, the
installation of marketing programs and techniques, and the use
of other technical and proprietary matters, all of which
constitute assets of Pimlico and Laurel. Upon information and
belief, Jacobs and De Francis have disclosed or will disclose to
Lone Star proprietary, confidential matters belonging to Pimlico
and Laurel without either entity receiving fair or adequate
consideration therefor.

31. De Francis and Jacobs have failed and refused to
refund monies expended by Pimlico and Laurel for Lone Star’s

benefit, despite demand by the Manfusos.

kfa:3/3/93:5
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B.

ACCESS TO INFORMATION -- ACCOUNTING PRACTICES

32. De Francis and Jacobs appear to have approved of

various bookkeeping and accounting irregularities respecting the

operations of Pimlico and Laurel, including adjustments that

benefitted Laurel to Pimlico’s detriment. For example:

(a) During 1990, De Francis and Jacobs caused Pimlico to

transfer to Laurel 100% of the revenue from thirteen

racing days running from February 1, 1990, through

February 16, 1990. The Maryland Racing Commission

assigned 134 racing days to Pimlico and 130 racing

days to Laurel; however, because of the actions of De

Francis and Jacobs, Pimlico received income for only

121 racing days, while Laurel received income for 143

racing days.

(b) In 1989, an error occurred in the calculation of the

amount of certain fees that Laurel had charged to

Pimlico. Correcting the error benefitted Laurel by

increasing the charge to Pimlico by $137,053.93. With

the auditors’ concurrence, De Francis and Jacobs

decided that the adjustment was immaterial to Laurel’s

1990 financial statement. Consequently, the auditors

recorded the adjustment in Laurel’s 1990 financial

statement, not in a restated financial statement for

1989. By contrast, a similar error occurred in the

previous year, 1988; however, the 1988 error would
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(c)

(d)

(e)

kfa:3/3/93:5

have benefitted Pimlico by reducing the charge to
Pimlico by $44,516.00. The 1988 error was also
considered immaterial, but it was never recorded
anywhere in Laurel’s books, presumably because
correcting the error would have benefitted Pimlico to
Laurel’s detriment.

De Francis and Jacobs have directed that many
expenses, such as officer’s salaries, administrative
salaries, telephone expenses, office supplies, etc.,
be allocated evenly between Pimlico and Laurel. That
method of allocation benefits Laurel to Pimlico’s
detriment because Laurel has many more racing days
than Pimlico.

In 1989, $130,000.00 in contribution expenses was
allocated to Laurel, while $124,000.00 was allocated
to Pimlico. 1In 1990, however, only $127,000.00 in
contribution expenses was allocated to Laurel, while
$215,000.00 was allocated to Pimlico. This gross
discrepancy in the allocation of contribution expenses
does not comport with De Francis’s and Jacobs’s
actions in purportedly dividing other expenses
"evenly" between Pimlico and Laurel.

Pursuant to the Stockholders Agreement, the Manfusos
are to receive specified amounts in severance pay. De

Francis and Jacobs have caused the Manfusos’ severance

f:manfuso:amc3-fin
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payments to be charged exclusively to Pimlico. De
Francis and Jacobs have done so, moreover,
notwithstanding that the 1989 financial statement for
Pimlico and Laurel indicates that the payments should
be evenly allocated between the two, notwithstanding
that Jacobs confirmed the principle of equal
allocation in a letter to the corporations’ auditors
dated March 13, 1990, and notwithstanding that De
Francis also confirmed the principle of equal
allocation in a letter to Louis P. Guida dated June
21, 1990.

33. De Francis and Jacobs have also caused PRA and Laurel
to issue misleading financial statements to the Maryland Racing
Commission and to the racetracks’ senior lender. Although the
financial statements list figures for "officers’ salaries,"
those figures make no mention of substantial additional
compensation received by De Francis and Jacobs.* Nor do the
financial statements list loans to officers in material amounts.
The financial statements also artificially inflate racing
revenues for fiscal year 1991, since approximately $300,000.00
in income received as a result of a developer’s default on a
contract to purchase land adjacent to Bowie Racecourse was

included in racing revenue and not separately listed.

‘ Those undisclosed items of compensation are lumped
together with other employees’ salaries and designated as
"office salaries" in the financial statements.
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34. Because of their concern about the accounting and
bookkeeping irregularities and the misleading financial
statements, the Manfusos have requested to speak to the
independent auditors for Pimlico and Laurel. Although the
Manfusos are directors of both Pimlico and Laurel, De Francis
and Jacobs have refused to permit the independent auditors to
meet with the Manfusos or their agents.

VI. STANDING

35. As the Court has already established, the Manfusos
have standing to bring this action by virtue of their status as
parties to the Stockholders Agreement. Furthermore, the
Manfusos submit that they have standing to bring some or all of
this action by virtue of their status as directors of Pimlico
and Laurel.

VII: COUNT ONE -- DECIARATORY RELIEF

36. The Manfusos reallege each and every allegation in
paragraphs 1 through 35 of this complaint as if those
allegations appeared in full in this paragraph.

37. De Francis and Jacobs have breached fiduciary and
other duties and have thereby inflicted damage upon Pimlico and
Laurel and upon the Manfusos.

38. The Manfusos have the right and the responsibility to
prevent De Francis and Jacobs from breaching their duties and
from damaging Pimlico, Laurel, and the Manfusos.

39. Nevertheless, De Francis and Jacobs claim that the
kfa:3/3/93:5
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"standstill" provision of the Stockholders Agreement prevents
the Manfusos from seeking the Court’s assistance to enjoin the
breaches of duty alleged in this complaint. The Manfusos, on
the other hand, believe that the Stockholders Agreement neither
does nor legally can prevent them from acting to remedy the
breaches of duty by others.

40. An actual controversy exists between the parties,
because the abuses will continue unchecked unless the Court
permits the Manfusos to remedy the breaches of duty through this
action.

WHEREFORE, plaintiffs Robert T. Manfuso and John A.
Manfuso, Jr., request that the Court:

(a) declare:

(1) that the Stockholders Agreement does not prevent
the plaintiffs from seeking the Court’s assistance in
remedying the breaches of duty as described above;

(2) that, at the plaintiffs’ behest, the Court may
grant injunctive relief to redress breaches of duty by
the defendants; and

(3) that the matters alleged in this complaint do in
fact constitute breaches of duty by defendants Joseph
A. De Francis and Martin Jacobs;

(b) order a speedy hearing of this action and advance it
on the calendar in accordance with § 3-409 of the Courts and
Judicial Proceedings Article; and |
kfa:3/3/93:5
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(c) grant such other and further relief as may appear just
and proper.

VIII. COUNT TWO -- INJUNCTIVE RELIEF

41. The Manfusos reallege each and every allegation in
paragraphs 1 through 40 of this complaint as if those
allegations appeared in full in this paragraph.

42. The breaches of duty alleged in this complaint
threaten the inteqrity and the existence of Pimlico and Laurel.
Consequently, those abuses pose a substantial threat of
irreparable injury to the Manfusos as shareholders in Pimlico
and Laurel and as parties to the Stockholders Agreement.

43. The Manfusos have no adequate remedy at law to redress
the injury that they will suffer unless the Court permanently
enjoins De Francis and Jacobs from engaging in the breaches of
duty abuses alleged in the complaint.

WHEREFORE, plaintiffs Robert T. Manfuso and John A.
Manfuso, Jr., request that the Court:

(a) enter a permanent injunction:

(1) barring defendants Joseph A. De Francis and
Martin Jacobs from diverting the resources, key
employees, or confidential and proprietary information
of Laurel Racing Assoc., Inc., The Maryland Jockey
Club of Baltimore City, and Pimlico Racing
Association, Inc.; and

(2) requiring defendants Joseph A. De Francis and

kfa:3/3/93:5
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Martin Jacobs to permit the plaintiffs and their
agents to meet with the accountants for Laurel Racing
Assoc., Inc., The Maryland Jockey Club of Baltimore
City, and Pimlico Racing Association, Inc.; and
(b) grant such other and further relief as may appear just
and proper.

IX. COUNT THREE ~- BREACH OF CONTRACT

44. The Manfusos reallege each and every allegation in
paragraphs 1 through 43 of this complaint as if those
allegations appeared in full in this paragraph.

45. The Stockholders Agreement provided that the Manfusos
were to serve as officers and employees of Pimlico and Laurel.
Pursuant to the Stockholders Agreement, the Manfusos were to
receive their current salary and other benefits so long as each
continued to devote substantially all of his normal working time
to his employment with Laurel and Pimlico (as in the past) and
continued to perform duties substantially similar to those being
performed at the time of the Stockholders Agreement.

46. The Stockholders Agreement also provided that the

LAW OFFICES
KRAMON & GRAHAM, P.A,
COMMERCE PLACE
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anfusos could terminate their employment at any time and
hereby each receive a termination payment of One Million Two

Hundred Fifty Thousand Dollars ($1,250,000.00),> monthly

5 The Manfusos contributed $2,500,000.00 for the
surchase of Pimlico. Frank De Francis was credited with a
2,500,000.00 contribution for the purchase of Pimlico in lieu
f a commission for securing a non-recourse loan. Under §
V.A.4. of the Stockholders Agreement, De Francis had the right

a:3/3/93:5
f:manfuso:amc3-fin

18




severance payments of Ten Thousand Four Hundred Sixteen Dollars
and Sixty-Seven Cents ($10,416.67) until October 1993, and
continued health insurance premium payments until October 1993.

47. After the formulation of the Stockholders Agreement,
the Manfusos elected to exercise their right to retire and
terminate their employment with Laurel and Pimlico as of May 31,
1990.

48. The defendants, without right or justification, have
purported unilaterally to withdraw various benefits to which the
Manfusos have a contractual right under the Stockholders
Agreement. In so doing, the defendants have materially breached
the Stockholders Agreement.

49. As a result of the defendants’ material breach of the
Stockholders Agreement, the Manfusos have suffered and will
suffer damages in the amount of at least Three Hundred Thirty-
Three Thousand Three Hundred and Thirty-Three Dollars and Forty-
Four Cents ($333,333.44).

WHEREFORE, plaintiffs Robert T. Manfuso and John A.
Manfuso, Jr., request the Court to enter judgment against all of
the defendants in the amount of at least Three Hundred Thirty-
Three Thousand Three Hundred Thirty-Three Dollars and Forty-Four

Cents ($333,333.44), award them interest, the costs of this

to receive a payment in the amount $2,500,000.00 when the

.Manfusos received their termination payments. Under the same

provision of the Stockholders Agreement, Jacobs had the right to
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receive $300,000.00 when the Manfusos received their termination
¢Fayments.

|
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50.

51.

(a)

(b)

(c)

(d)

kte:3/3/93:5

action, and their attorneys’ fees, and afford such other and

further relief as may appear just and proper.

X. COUNT FOUR -- DECLARATORY RELIEF

The Manfusos reallege each and every allegation in

paragraphs 1 through 49 of this complaint as if those

allegations appeared in full in this paragraph.

Sections I.C and I.D. of the Stockholders Agreement

constitute the so-called "Russian Roulette" provisions. Those

provisions generally provide as follows:

Under § I.C, on or after October 1, 1993, the Manfusos

may tender their shares to the corporations at a price

known as the "Transfer Price."

Under § I.C, De Francis and Jacobs also may tender

their shares to the corporations at the Transfer Price

on or after October 1, 1993.

Under § I.D.2(b), if the corporations decline to

accept the tender, then the members of the non-

tendering group must decide within another thirty (30)

days whether to

(1) to purchase the stock of the tendering group at
the Transfer Price or

(2) to tender their stock to the corporation at the
Transfer Price.

If the members of the non-tendering group elect to

tender their stock to the corporations at the Transfer

if :manfuso:amc3-fin
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Price, then, under § I.D.2(b), the corporations will
have another thirty (30) days to decide whether to
accept the tender, with the non-tendering group being
obliged to vote its shares in accordance with the
wishes of the tendering group.

52. The Russian Roulette provisions have the effect of
permitting the Manfusos either to buy out or be bought out by De
Francis and Jacobs at the Transfer Price on or after October 1,
1993. The Russian Roulette provisions have the like effect of
permitting De Francis and Jacobs either to buy out or be bought
out by the Manfusos at the Transfer Price on or after October 1,
1993.

53. De Francis has made statements indicating that he
intends to use this lawsuit as a pretext for delaying the date
when the Russian Roulette provisions may take effect.
Specifically, De Francis has stated privately that he intends to
drag out this lawsuit as long as possible so that the Russian
Roulette provisions cannot begin to take effect on October 1,
1993, per the terms of the Agreement. De Francis’s strategy, if
successful, conceivably could result in delaying the ultimate
effect of the Russian Roulette provisions until well beyond the
timing for closing contemplated by the Agreement, i.e., "one
hundred twenty (120) days from the date of mailing the written

notice of original tender."®

Stockholders Agreement, § I.D(2) (b).

kfa:3/3/93:5
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54. De Francis has made public statements indicating that
he does not intend to abide by the Russian Roulette provisions.
For example, in The Sun on Sunday, January 2, 1993, De Francis
was quoted as saying, "There is no more Russian roulette deal."
The Sun continued as follows:

That’s my legal position. The agreement I

had with the Manfusos is null and void.

Anybody waiting for something exciting to

happen is going to be disappointed. Nothing

is going to happen in October other than the

Maryland Million and the Budweiser

International.

55. Upon information and belief, Jacobs, like De Francis,
intends to take the position that he need not abide by his
obligations under the Russian Roulette provisions on or after
October 1, 1993.

56. In support of their apparent position that they need
not abide by the Russian Roulette provisions, De Francis and
Jacobs contend that the Manfusos "fraudulently induced" them to
sign the Stockholders Agreement and that the Manfusos have
"breached" the Stockholders Agreement through the conduct
alleged in Counts I and II of De Francis’s and Jacobs’s
counterclaim.

57. Throughout these proceedings, the Manfusos have
consistently and emphatically denied the plainly ludicrous
allegation that they fraudulently induced De Francis and Jacobs
to enter into the Stockholders Agreement. Throughout these
proceedings, the Manfusos also have consistently and

kfa:3/3/93:5
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emphatically denied that they have in any way breached the
Stockholders Agreement.

58. In any event, De Francis and Jacobs, through their own
conduct, have ratified the Shareholders Agreement, waived the
right to assert any claims of "breach" or "fraudulent
inducement," or estopped themselves from asserting any such
claims. The conduct in question includes the continued
acceptance of a compensation package at a rate of approximately
One Million Dollars ($1,000,000.00) annually for De Francis and
members of the De Francis family, subject to certain

limitations.”

Furthermore, under the Stockholders Agreement,
Jacobs has continued to accept a compensation package of over
Four Hundred Thousand Dollars ($400,000.00) annually. Simply
put, De Francis and Jacobs cannot accept enormous benefits such
as these under the Stockholders Agreement while flaunting their
obligations thereunder and (in De Francis’s case) publicly
stating that the Agreement is "null and void."

59. Under § 3-406 of the Courts and Judicial Proceedings

Article, the Manfusos are persons interested under a contract,

7 As secretary of PRA and Laurel, De Francis’s sister,
Karin vVan Dyke, receives $60,000.00 annually plus benefits;
Robert Van Dyke, her husband and De Francis’s brother-in-law, is
reported to receive an annual salary of $100,000.00 plus various
benefits.

Section VI.A.5. of the Stockholders Agreement limits
De Francis and family to the highest annual compensation
payments paid to the Manfusos before the termination of their
employment, with subsequent increases in compensation not to
exceed 9% per annum.

kfa:3/3/93:5
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namely, the Russian Roulette provisions of the Stockholders
Agreement. Hence, under § 3-406, the Manfusos may have
determined any question of construction of validity arising
under those provisions, including the question of whether De
Francis and Jacobs must comply with the Russian Roulette
provisions on and after October 1, 1993.

WHEREFORE, plaintiffs Robert T. Manfuso and John A.
Manfuso, Jr., request that this Court:

(a) declare that defendants Joseph A. De Francis and
Martin Jacobs must fully comply with §§ I.C. and I.D. of the
Stockholders Agreement on and after October 1, 1993;

(b) order a speedy hearing of this action and advance it
on the calendar in accordance with § 3-409(e) of the Courts and
Judicial Proceedings Article; and

(c) grant such other and further relief as may appear just

foc s Qo
Andrew Iy Grang

1«{4» ~ 7_ Jf)\(—:z-—\

Kevin F. Arthur

and proper.
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Kramon & Graham, P.A.
Commerce Place

One South Street, Suite 2600
Baltimore, Maryland 21202
(410) 752-6030

Attorneys for Plaintiffs

Robert T. Manfuso and

John A. Manfuso, Jr.
Dated: March f:, 1993.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this ;iig\day of March, 1993,
sent a copy of Plaintiffs’ Third Amended Complaint for
Declaratory and Injunctive Relief and for Damages by hand-
delivery to:

James E. Gray, Esquire

Linda S. Woolf, Esquire
Goodell, DeVries, Leech & Gray
25 S. Charles Street

Suite 1900

Baltimore, Maryland 21201;

any by first-class mail, postage prepaid, to:

Irwin Goldblum, Esquire

McGee Grigsby, Esquire
Jennifer Archie, Esquire
Latham & Watkins

Suite 1300

1001 Pennsylvania Avenue, N.W.
Washington, D.C. 20004-2505.

b. . F A.TA. L

Kevin F. Arthur
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STOCKHOLDERS AGREEMENT

THIS STOCKEOLDERS AGREEMENT (the "Agreement") is dated
as of October 1, 1989, by and among THE ESTATE OF FRANK J.
5ePRANCIS (the "Estate"), JOSEPH A. DeFRANCIS8 ("Joseph
DeFrancis"), JOHEN A. MANFUSO, JR. ("John Manfuso™), ROBERT T:
MANFUSO ("Robert Manfuso"), MARTIN JACOBS8 ("Jacobs"), PIMLICO
RACING ASSOCIATION, INC. ("Pimlico'), THE MARYLAND JOCKEY CLUB OF
BALTIMORE CITY, INC., also known as The Maryland Jockey Club of

Baltimore City ("Maryland Jockey Club"), and LAUREL RACING

ASSOC., INC. ("Laurel"), (the Maryland Jockey Club, Pimlico, and

Laurel are sometimes hereinafter collectively referred to as the
"Corporations" and sometimes individually referred to as
"Corporation", and John Manfuso and Robert Manfuso are sometimes

hereinafter collectively referred to as the "Manfusos").

\\

\., FITNESSETHEH:

WHEREAS, the authorized and issued stock of the
Corporations 1s conprised of voting and non-voting stock
(collectively, the "Stock"”); and

WHEREAS, Frank J. DeFrancis owned a controlling
interest in the voting Stock of the Corporations; and

WHEREAS, the Stock owned by Frank J. DeFrancis is now
held by the Estate; and

WHEREAS, Joseph DeFrancis is the designated successor-

in-interest to the controlling interest in the Stock of the

Corporations formerly owned by Frank J. DeFrancis and now held by

-
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the Estate (the Estate and Joseph DeFrancis are hereinafter
collectively hereafter referred to as "DeFrancis"); and'

WHEREAS, Joseph De Francis is the owner of shares of
Stock of Pimlico by virtue of his interest in the De Francis
Family Partnership which terminated by cperation of law upon the
death of Frank J. De Francis and thereupon his interest passed

directly to him; and

WHEREAS, the Manfusos and Jacobs are the owners of
certain of the shares of Stock; and

WHEREAS, all of the authorized and issued Stock of
Pimlico and Laurel is owned by the Stockholders (as hereinafter

defined) in the following amounts:
Pimlico

Number of Shares of Capital Stock

: Class A Class B
Stockholder (Voting) (Non-Voting) Total
DeFrancis 550 4,150 4,700
Robert Manfuso 210 2,140 2,350
John Manfuso 210 2,140 2,350
Jacobs 30 570 600
1,000 9,000 10,000
Laurel
Number of Shares of Capital Stock
Class A Class B

Stockholder (Voting) {Non-Voting)} Total
DeFrancis 550 2,200 2,750
Robert Manfuso 350 1,525 1,875
John Manfuso -0~ 1,875 1,875
Jacobs -Q— 1,000 1,000
900 6,600 7,500




WHEREA8, the Corporations are engaged, directly or
indirectly, in the business of horse racing in the State of
Marvland through the operation of racing facilities at Laurel and
PimYico Race Courses and training facilities at Bowie Race Course
(hereinafter collectively referred to as the "Racing Facili-~-
ties"); and

WHEREAS, DeFrancis, John Manfuso, Robert Manfuso, and
Jacobs (hereinafter collectively referred to as the
"Stockholders®) wish to provide for the continued orderly
operation of the Corporations and the Racing Facilities.

NOW, THEREFORE, in consideration of the mutual promises
and the terms and conditions set forth in this Agreement, the
parties desiring to be legally bound hereto agree as follows:

I. MANDATORY BUY/SELL OF STOCK

A. In the event that Joseph DeFrancis dies or becomes

per=anently incapacitated within four years of October 1, 1989
(the "\f‘our—Year Anniversary"), the estate of Joseph DeFrancis
will consult with John Manfuso and Robert Manfuso regarding the
choice of a successor to Joseph DeFrancis as President, Chief

Executive Officer, and Co-Chairman of the Board of the

Corporations. If the estate of Joseph DeFrancis is unable to

agree with at least one of the Manfusos as to such successor

within twelve months of the death or permanent incapacity of
Joseph DefFrancis, then the estate of Joseph DeFrancis, on the one
hané, or the Manfusos, on the other, may invocke the mandatory
buy/sell provisions as set forth in Section I-D below. The

provisions of this Section I-A are personal to John Manfuso and




Rokert Manfuso and shall not survive their death or the transfer

of all or substantially all of the Stock owned by either of the

Manfusos to any party. For example, if Joseph Defrancis dies or

btecomes permanently incapacitated, his estate must confer with
the Manfusos regarding a successor, but the estate of Joseph
DeFrancis shall have no obligation to confer with the estates of
either Manfuso.

B. In the event that Joseph DeFrancis determines to
take affirmative action to effectuate any Major Matter (as
defined in Section XI hereinbelow) and both John Manfuso and
Rob=rt Manfuso disagree with such action, then after giving
written notice, Joseph DeFrancis, on the one hand, or the
M¥anZusos, on the other, may invoke the mandatory buy/sell

provisions as set forth in Section I-D below.

C. At any time after the Four—-Year Anniversary,
Joseph DeFrancis, on the one hand, or the Manfusos, on the other,
R

z2y invoke the mandatory buy/sell provisions as set forth in

Sa2czion I-D below.

D. Upon the occurrence of the events described in
Saczions I-A, I—B,'or I-C above, the Stockholders may invoke and
put into effect a mandatory buy/sell of the Stock on the

following terms:

1. DeFrancis and Jacobs (the "DeFrancis Group") or
Joh== Manfuso and Robert Manfuso (the "Manfuso Group") may by
written notice tender ("Original Tender") all of its Stock to the

Cor-orations for any price as stated in such notice (the

nTransfer Price"); provided, however, that (a) only DeFrancis can




initiate such a tender for the DeFrancis Group, but once such a

tender is made, all of the Stock of DeFrancis and Jacobs must and

shal}) be tendered, and (b) either John Manfuso or Robert Manfuso
can initiate such a tender for the Manfuso Group, but once such a

tencdar is made, all of the Stock of both Manfusos must and shall

be tendered; and provided further that all of the Stock now owned

by the DeFrancis Group or the Manfuso Group is included in these

mancatory buy/sell provisions and is subject to the provisions of
this Section I-D, regardless of the subsequent ownership of such

Stock, except that if any of the Stock of any of the Stockholders
is s51d to an unrelated third party, these mandatory buy/sell

provisions shall not apply to such Stock.
2. (a) Upon the receipt of the Original Tender of
the Stock, the Corporations, within sixty (60) days of the

receipt of such tendef, must determine whether they will purchase

the Stock of the tendering Group at the Transfer Price. 1In
maki:g’%he determination pursuant to this Section I-D(2) (a)
whet=er the Corporations will purchase the Stock of the tendering
Grous, the Stockholders in the tendering Group shall vote their

Stoc* 1in accordance with the wishes of the Stockholders in the

non—-<endering Group. If any of the Corporations shall not have

sufficient surplus to permit it lawfully to purchase all of its
respg=ctive Stock under the terms and conditions of this

SectZon I-D(2) and Section I-D(3), then all of the Stockholders,
inclcding the Estate, shall promptly vote their respective shares
of Stock in each Corporation to cause each Corporation, if

required, to reduce its capital or to take such other steps as




may be appropriate or necessary to enable each Corporation
lawfully to purchase and pay for its respective Stock under the
terms and conditions of this Section I-D(2) and Section I-D(3).
However, no Stockholder shall be obligated or required to
contribute any personal funds in connection with any such action
or steps.

(b) If the Corporations determine that they will not
purchase the Stock of the tendering Group, then such Stock shall
then be immediately thereafter tendered to the non-tendering
Group. The non-tendering Group must, within ninety (90) days of
the Original Tender to the Corporations, either, at its option,
(i) purchase the Stock of the tendering Group at the Transfer
Price, or (ii) offer to sell all of its Stock to the Corporations
at the Transfer Price. In the event that the non-tendering Group
elects to sell its own Stock to the Corporations at the Transfer
Price%;the Corporations must determine within one hundred and
twentya(IZO) days of the Original Tender to the Corporation
whether they will purchase the Stock of the non-tendering Group
at the Transfer Price. In making the detemination'pursuant to
this Section I-D(2) (b) whether the Corporations will purchase the
Stock of the non-tendering Group, the Stockholders in the non-
tendering Group shall vote their Stock in accordance with the
wishes of the Stockholders in the tendering Group. If any of the
Corporations shall not have sufficient surplus to permit it
lawfully to purchase all of its respective Stock under the terns
and conditions of this Section I-D(2) and Section I-D(3), then

all of the Stockholders, including the Estate, shall promptly
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vote their respective shares of Stock in each Corporation to
cause each Corporation, if required, to reduce its capital or to
take such other steps as may be appropriate or necessary to
enable each Corporation lawfully to purchase and pay for its
respective Stock under the terms and conditions of this
Section I-D(2) and Section I-D(3). However, no Stockholder shall
be obligated or required to contribute any personal funds in
connection with any such action or steps. If the Corporations
determine that they will not purchase the Stock of the non-
tendering Group, then the tendering Group shall be‘obligated to
purchase at the Transfer Price such Stock or any part thereof
unpurchased by the Corporations not later than one hundred and
twenty (120) days after the Original Tender to the Corporation.
3. Such sale of Stock by either the tendering or non-

tendering Group shall be effected on the following terms:

\___ (a) The purchasing party must pay 20% of the

p;:ice of such Stock in immediately available funds.

(b) The purchasing party shall pay the
reraining 80% of the purchase price of such Stock in

five equal annual installments; provided, however, that

the purchasing party shall have the right, at any time,
to accelerate payment for the remaining portion of the
Stock. In addition, the purchasing party shall execute
a Promissory Note in a form substantially similar to
Exhibit 1 hereto evidencing the obligation for payment
of the remaining 80% of the purchase price of such

Stock, which Note shall bear interest on the unpaid
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balance of the Stock at the prime rate of interest
established, and as modified from time to time, by
First National Bank of Maryland, payable quarterly with
interest calculated at the aforesaid established rate
as it exists ten (10) days before the due date of any
interest payment. Regardless whether the Corporations
or the DeFrancis Group or the Manfuso Group purchases
the Stock, the Promissory Note shall be secured by a
pledge of the Stock and shall provide for the personal
liability of all Stockholders not in the selling party
and for the personal liability of the spouse, if any,
of each of such Stockholders, which liability shall be
assumed solely in proportion to the relative Stock
ownership of such Stockholders calculated after the

purchase of such Stock.

- (c) The purchasing party will use best
\

~

efforts to have the Stockholders of the selling party
removed from and absolved of any personal liability for
the debts of the Corporations. If personal liability
of the Stockholders of the selling party is not so
removed, the purchasing party shall indemnify Stock-
holders of the selling party for such personal
liability.

(d) The closing of the sale of Stock
hereunder shall take place within one hundred and
twenty (120) days from the date of mailing the written

notice of the Original Tender provided for under




section I-D(1) at the executive offices of Laurel Race
Track, Laurel Race Track Road and Route 198, Laurel,
Maryland 20707 (the "Laurel Offices").

(e) In the event of the sale of all or
substantially all of the Stock of the Corporations by
the purchasing party to any unrelated third party, or
upon the sale of all or substantially all of the assets
of the Corporations to any party unrelated to the
purchasing party, the unpaid balance of such Promissory
Note together with the accrued interest thereon shall

be immediately due and payable.

II. STOCK PURCHASE AS A RESULT OF DEATH
OR PERMANENT INCAPACITY

A. Upcon the death or permanent incapacity of Joseph
DeFrancis, his legal representative or his estate shall have the
right< at his or its discretion, to "put".thé Stock owned by the
De?ragéis Group to the Corporations on the terms provided in this
Section II; upon the death or permanent incapacity of either John
ManZuso or Robert Manfuso, either John Manfuso or Robert Manfuso,
or the estate of either Manfuéo, or the legal representative of
eitker Manfuso, shall have the righﬁ, at his or its discretion,

to "put" the Stock owned by the Manfuso Group to the Corporations

on the terms provided in this Section II; providsd, however, that

(2) only the legal representative or estate of Jcseph DeFrancis
may decide whether to put the Stock owned by the DeFrancis Group,
but once such a put is made, all of the Stock of DeFrancis and

Jacobs must and shall be put, and (b) either John Manfuso or




Robert Manfuso (or the legal representative or estate of either)
may decide whether to put the Stock owned by the Manfuso Group,
but once such a put is made, all of the Stock of both Manfusos
must and shall be put.

B. Such a put by either the DeFrancis Group or the
Manfuso Group shall be executed on the following terms:

1. The purchase price for the Stock shall be
determined by establishing the average of the "net cash flow" for
Pimlico (on a consolidated basis with the Maryland Jockey Club)
and Laurel (taking into account 50% of the "net cash flow" of
Iaurel Racing Association Limited Partnership) for the three
years immediately preceding the "put." For purposes of this
Agreement, "net cash flow" shall mean income before income taxes,
per audited annual financial statements for the three previous
annual periods, exclusive of extraordinary income and extra-
ordinaq;y costs (including improvements and betterments) and
expense\s", less provision for income taxes at corporate rates
computed without net operating loss carryovers, to which
(2) shall be added depreciation, and (b) shall bz subtracted
principal payments on indebtedness and cash payments on such
extraordinary costs (including improvements and betterments) and
such extraordinary expenses, amortized over three years. The
average "net cash flow" shall be determined by adding "net cash
flow"™ for each of the three years immediately preceding the put
and dividing by 3, and the average '"net cash flow" number so
derived shall then be multiplied by 5, which product shall be the

"net cash flow product". To or from this net cash flow product

10
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shall then be (x) added any extraordinary income for the three

years, net of income taxes at corporate rates computed without

net operating loss carryovers, to the extent not distributed, and
(y) subtracted any deductions which may occur pursuant to
Section III-B and Section VI-A (4) of this Agreement. The
resulting total shall be the "valuation total™.

2. The purchase price for the Stock which is "put™
shall be determined by multiplying the "valuation total" by the
percentage that the Stock which is put represents of the total of

all the Stock. For example, if the Manfuso Group "puts'" Stock

representing 40% of the total of all the Stock, and the
"valuation total" is $30,000,000, then the purchase price for the
Stock "put"” by the Manfuso Group shall be (.40) x ($30,000,000) =
$12,000,000.

3. The "put" option as described in this Section II
nust\bg exercised, on the one hand, by Joseph DeFrancis (or his
estat;\or legal representative) within ninety (90) days of the
death or permanent incapacity of Joseph Defrancis, and on the
other hand, by John Manfuso or Robert Manfuso (or the estate or
lecal representative of either) within ninety (90) days of the

cdeath or permanent incapacity of John Manfuso or Robert Manfuso.

If the "put" option is not so exercised within ninety (90) days,

it shall expire; provided, however, that if the "put" right for
one Manfuso is not so exercised within ninety (90) days, the

*put" right for the other Manfuso shall not thereby be

extinguished.
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4. Payment for the Stock "put" to the Corporaticn
pursuant to this Section II shall be made in cash within one
hundred eighty (180) days of the exercise of the "put" option.

5. If the Corporation declines to purchase the Stock
which is "put™ pursuant to this Section II, then the remaining
Stockholders must purchase such Stock on é pro rata basis in
accordance with the terms of this Section II.

6. Any "put" pursuant to this Section II by either
the DeFrancis Group or the Manfuso Group must and shall include
all of the Stock of such Group. The right to purchase, pursuant
to a "put", all of the Stock of the DeFrancis Group or the
Manfuso Group shall apply to all the Stock now owned by
DeFrancis, John Manfuso and Robert Manfuso, and shall be binding
upon subsequent owners of such Stock, with the exception of Stock
which is transferred to an unrelated third party, which Stock
shallﬁnot be included in any such put. Thus, for example, if
JosepA\DeFrancis transfers a portion of his Stock to a Related
Party (as hereinafter defined) and, upon the death of Joseph
DeFrancis, the estate of Joseph DeFrancis ‘'puts"” fhe Stock it
holds pursuant to this Section II, the Manifuso Group shall have
the right to purchase the Stoc& owned by such Related Party.
Likewise, if the Manfusos transfer a portion of their Stock to a
Related Party, and, upon the death of one of the Manfusos, the
estate of such Manfuso "puts" the Stock it holds pursuant to this
Section II, the DeFrancis Group shall have the right to purchase

all of the Stock now owned by both Manfusos including the Stock

owned by such Related Party.

12




7. The closing of the said "put" Stock to be
purchased by the remaining Stockholders hereunder shall take
place sixty (60) days from the date the Corporation declines to

purchase the Stock which is "put" pursuant to this Section II at

the Laurel Offices.
BENEFIT PAYABLE UPON DEATH OR PERMANENT INCAPACITY

IIT.
A. Upon the death or permanent incapacity of any of

Joseph DeFrancis, John Manfuso, or Robert Manfuso, within sixty

(60) days each of the Stockholders shall receive a benefit

payment in the following amounts:
1. $2,500,000 to Joseph DeFrancis,
2. $1,250,000 to John Manfuso,

3. $1,250,000 to Robert Manfuso,

4. $300,000 to Jacobs.

B. If the  "put" option described in Section II above

is or has been exercised by a Stockholder or Stockholder's repre-

.
sentative as a result of the death or permanent incapacity of

Joseph DeFrancis, John Manfuso, or Robert Manfuso, the amount of

the total benefit payment to all Stockholders (i.e., $5,300,000)
shall be subtracted from the "net cash flow product" as described

in Section IX above in calculating the "valuation total" for the

purchase price of the Stock which is "put".

IvVv. PIGGYBACK RIGHTS AND OBLIGATIONS

A. Joseph DeFrancis agrees that he will not, during
his lifetime, sell any of the Stock owned by DeFrancis to any

unrelated third party or the Corporations nor will any Stock

owned by the Estate be sold by the Estate unless (a) DeFrancis

rd
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shall have obtained an agreement from the proposed purchaser
granting John Manfuso, Robert Manfuso and Jacobs an option to
sell or dispose of an equal percentage of the Stock owned by John
Manfuso, Robert Manfuso and Jacobs at the same time and on the
same terms and conditions as exist with respect to the proposed
sale of the Stock owned by DeFrancis, and (b) John Manfuso and
Robert Manfuso have been offered and have declined to exercise
their rights of first refusal as provided in Section V of this
Agreement.

B. If Joseph DeFrancis obtains such an agreement as
described in Section IV-A hereof for the sale of his own Stock as
well as the Stock owned by John Manfuso, Robert Manfuso and
Jacobs, and if Joseph DeFrancis sells all or substantially all of
the Stock owned by DeFrancis pursuant to such an agreement, then

John Manfuso, Robert Manfuso and Jacobs must also sell under the

agreeﬁént an equal aggregate percentage of the Stock which they

\

own. If, however, Joseph DeFrancis sells less than substantially

all of the Stock owned by DeFrancis pursuant to such an agree-
ment, then John Manfuso, Robert Manfuso and Jacobs shall have the

right, but not the obligation, to sell an identical aggregate

percentage of the Stock which they own.

C. The provisions of this Section IV shall also apply
to any Stock owned by any party which is a Related Party to any

of the Stockholders.

V. RIGHT OF FIRST REFUSAL

A. In the event that any Stockholder receives an

offer that he is willing to accept for the purchase of his Stock

g
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by an unrelated third party, the other Stockholders shall have a

right of first refusal to purchase such Stock on the same terms

and conditions as offered by the third party; provided, however,
that any Stockholder purchasing Stock under this Section V-A may
elect to pay the purchase price in installments and on the terms

as set forth above in Section I-D(3)(a), (b), (c) and (d).

B. The right of first refusal described in
Section V-A above shall not apply to a sale or other transfer by

any party to a Related Party.
C. The rights and obligations of this Section V shall

attach to the Stock now owned by each of the Stockholders, and

shall be binding upon any subsequent owner of such Stock;

provided, however, that any Stock transferred to an unrelated

‘third party after being offered to other Stockholders pursuant to
the provisions of this Section V shall no longer be subject to

the provisions of this Section V.

\
VI." EMPLOYMENT AGREEMENTS WITH JOHEN MANFUSO

AND ROBERT MANFUSO

A. The Corporations shall execute Enmployment Agree-

ments with John Manfuso and Robert Manfuso on the following

terms:

1. John Manfuso and Robert Manfuso shall each receive
his current salary and other benefits so long as each continues
to devote substantially all of his normal working time to his
enployment (as in the past) with the Corporations and continues

to perform duties substantially similar to those currently being

performed.
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2, John Manfuso and Robert Manliuso shall each be
employed by the Corporations and shall be permitted, without
interference from the Corporations, to continue to perform the
duties assigned to him by the Corporations. So long as John
Manfuso and Robert Manfuso continue to perform duties substan-
tially similar to those currently being performed and continue to
devote substantially all of their working time to their
employment (as in the past) with the Corporations, and so long as
there is no material breach in performance of duties by John
Manfuso and Robert Manfuso (which breach John Manfuso or Robert
Manfuso will be given a reasonable opportunity to cure), there
will be no reduction in the salaries or other benefits of John
Manfuso or Robert Manfuso unless there is a pro rata reduction
applicable to the Manfusos and Joseph DeFrancis. No such
material breach by John Manfuso or Robert Manfuso shall be
consi\d%red to occur through the reduction by the Corporations of
the duties assigned to John Manfuso or Robert Manfuso.

3. In the event that total compensation payments to
Joseph DeFrancis and members of his family are ecual to the total
concensation payments to both of the Manfusos, tkhe Manfusos'
compensation payments shall be increased on a pro rata basis in
an z=ount equal to any further increases in the compensation
payable to Joseph DeFrancis and members of his family. In the
event that either John Manfuso or Robert Manfuso is no longer
actively employed, such pro rata increase shall only apply if the

total compensation payable to Joseph DeFrancis and members of his

le
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family 1is equal to twice the amount of compensation payable to
whichever.xanfuso is still actively employed.

4. Either John Manfuso or Robert Manfuso, or both,
may terminate his employment at any time. Upon the termination
of the employment of John Manfuso or Robert Manfuso for any
reason, the Manfuso whose employment is terminated shall receive
a termination payment of $1,250,000. If termination occurs prior
to the Four-Year Anniversary, the terminating employee shall also
be entitled to receive severance payments of $10,416.67 per month
for each nonth remaining in the forty-eight month period
comnmencing with the execution of this Agreement and shall be
entitled to continued health insurance premium payments for each
month remaining in such forty-eight month period. 1In the event
of such termination, the terminating employee (either John
Manfuso, Robert Manfuso, or both) shall not be entitled to

\
benefits payable upon death or incapacity as provided in
\

Section III-A above. In the event either John Manfuso or Robert
Manfuso terminates his employment and receives aforesaid
termination payment, special payments shall be paid of $1,250, 000
to DeFrancis and $150,000 to Jacobs, and the benefits payable to
DeFrancis and Jacobs upon death or incapacity as se}t forth in
Section IXI-A above shall be reduced by such amounts. In the
event that termination payments are made pursuant to this

Section VI-A(4), the amounts of such termination payments shall
be subtracted from the "net cash flow product" as described in
Section II above in calculating the '"valuation total" for the

purchase price of the Stock which is "put".
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§. If, after the termination of active employment by

either Manfuso, the total annual direct or indirect compensation
payments to DeFrancis and the members of his family become equal
to the highest annual total compensation payments which were
payable to the Manfusos prior to the termination of employment of
either Manfuso, any subsequent increase in compensation .to
DeFrancis and the members of his family, as a group, shall not
exceed nine percent (9%) per annun.

6. The employment of John Manfuso or Robert Manfuso,
or both, may be terminated for cause at any time, but such
termination shall in no way affect the right of John Manfuso or
Robert Manfuso to receive the termination payment as provided in
this Section VI.

7. The Employment Agreements shall not survive the
sale or - other disposition of all or substantially all the Stock

by the Stockholders or all or substantially all the assets of the
\

Corporai:ions. The Employment Agreement of either of the Manfusos

shall not survive the sale or other disposition by him of all or

substantially all of his Stock.
8. Each Employment Agreement shall terminate upon the

respective death or permanent incapacity of John Manfuso and

Robert Manfuso.
9. The Employment Agreements shall not guarantee

future increases in salaries or benefits based upon the profit-

ability of the Corporations or any other contingency.
B. 1All of the provisions of this Section VIY,
(including the provisions providing for payments) shall be in

18
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full force and effect from and after the date of this agreement
and shall constitute an employment agreement for each of the
¥anfusos until such time as substitute employment agreements
shall be mutually agreed to and executed.

VII. EMPLOYMENT AGREEMENTS FOR JACOBS, O'DEA, AND MANGO

A. The Corporations shall execute Employment
2greements with Jacobs, Lynda J. O'Dea ("O'Dea"), and James P.
¥Yango ("Mango") on the following terms:

1. Employee shall receive his/her current salary with
rornal increases as long as Employee continues to devote substan-
tially all of his/her time to his/her employment and continues to
rerform duties substantially similar to those currently being
performed. 1In the case of Jacobs, such salary shall include the
zzounts currently being paid to Ginsburg, Féldﬁan and Bress
Chartered for Jacobs' services but shall not include amounts paid
to Gihsburg, Feldman and Bress Chartered for any other reason.

\.

2. As long as Employee continues to devote substan-

tially all of his/her time to his/her employment and continues to

erform dutlies substantially similar to those currently being

"t

rerformed, and so long as there 1is no material breach in perform-
ence of duties by Employee (which breach Employee will be given a
reasonable opportunity to cure), there will be no reduction in
salary unless there is a pro rata reduction in the salaries paid
to Joseph DeFrancis and to the Manfusos. No such material breach
shall be considered to occur through the reduction by the

Corporations of the duties assigned to Employee.

19




3. The Employment Agreements shall have ten (10) year
ter=s, and shall not guarantee future increases in salaries or
benefits based upon the profitability of the Corporations or any

other contingency.

4. The employment of the Employees may be terminated

for cause at any time.

5. The Employment Agreements with O'Dea and Mango may

be terminated without cause at any time upon payment -by the
Coroorations to the terminated Employee of an amount equal to
thi~ty percent (30%) of the amounts which the Employee would have
received in each of the years remaining in the ten-year term.

6. The Employment Agreements with Jacobs, O0'Dea, and
Manco will survive the sale of all or substantially all of the
Stock or all or substantially all the assets of the Corporations.
If the purchaser of the Stock or.the assets does not agree to
continge Employees' employment for the remainder of the ten-year
ter—=, ;he Corporations agree to pay such Employees thirty percent
(30%) of the amounts which the Employees would have received in

each of the years remaining in the ten-year terms.

VIIX. POSITIONS AND TITLES

Joseph DeFrancis, John Manfuso, Robert Manfuso, and
Jaccbs shall have the following positions and titles:

A. Pimlico

Director and Co~Chairman of the
Board; President and Chief
Executive Officer. The duties of
DeFrancis shall be the same as
previously undertaken by Frank J.
DeFrancis, including full authority
over operational and managerial
decisions and policies, relations

-

1. Joseph DeFrancis:
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2. Jcohn Manfuso:

3. Robert Manfuso:
4. Jacobs:

B. ILaurel

1. Joseph DeFrancis:

2. John Manfuso:

3. Robert Manfuso:
4. Jacobs:

C. Directorships.

with the press, legislature and
governmental authorities.

Director and Co-Chairman of the
Board; Executive Vice-President and

Secretary.

Director and Vice-Chairman of the
Board; Executive Vice-President.

Director and Executive Vice-
President and Treasurer.

Director and Co-Chairman of the
Board; President and Chief
Executive Officer. The duties of
DeFrancis shall be the same as
previously undertaken by Frank J.
DeFrancis, including full authority
over operational and managerial
decisions and policies, relations
with the press, legislative and
governmental authorities.

Director and Vice—-Chairman of the
Board; Executive Vice-President and

Secretary.

Director and Co-Chairman of the
Board; Executive Vice President.

Director and Executive Vice-
President and Treasurer.

As long as each of John Manfuso and Robert Manfuso

shall own all or substantially all of the shares of Stock that he

now owns and shall be wiling and able to serve, he shall continue

to ke elected a Director of each of the Corporations and,

in

addition, each shall be appointed to the position of Co-Chairman

of the Board of Directors that he now occupies.

Manfusos commits a material act of dishonesty,

If either of the

fraud,

misrepresentation or other act of moral turpitude, or if he is




s
.

unable to serve due to permanent incapacity, he may be removed
from such Boards of Directors but he shall in such event have the
right to designate an individual (or successor to such
individual) reasonably acceptable to Joseph De Francis in each
case to replace hiﬁ on such Boards of Directors. The provisions
of this Paragraph C shall be applicable regardless of any
contxrary provisions of the Articles of Incorporation, By-Laws or
minutes of shareholders or directors of the Corporation.

IX. RIGHTS AND OBLIGATIONS

A. Other Ventures. No party to this Agreement shall

have any right or obligation to participate in any other business

venture, of any kind whatsoever, with any other party to this

Agreement; provided, however, that nothing in this Agreement
shall preclude any party to this Agreement from entering into any
business venture with-any other party to this Agreement. The
provisions of this Section IX-A shall attach to the Stock now
owned g& DeFrancis, John Manfuso, Robert Manfuso, and Jacobs and
shall be binding upon any subsegquent owner of such stock.

B. Survival. Except as otherwise expressly provided
herein, no rights established pursuant to this Agreement shall
survive the sale or other disposition of all or substantially all
of the Stock owned by DeFrancis‘to unrelated parties or the sale
or other disposition of all or substantially all of the Stock
owned by John and Robert Manfuso to unrelated parties or the sale

of all or substantially all of the assets of the Corporations to

unrelated parties. As long as partial sales of Stock by

DeFrancis, John Manfuso, and Robert Manfuso do not contravene the

22
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provisions of this Agreement (including without limitation this

Section IX-B), the rights and obligations established pursuant to

this Agreement shall remain in effect.

c. Transferability. Any and all transfers of the

Stock must include a written agreement, reasonably satisfactory
to the other Stockholders, signed by fhe transferee of such Stock
and expressly acknowledging that the transferee is acquiring the
Stock subject to this Agreement and stating that the transferee
will abide and be bound by the provisions of this Agreement. All

shares of the Stock shall be appropriately legended to this

Stockholders Agreement. Any transfer of the Stock that does not

conply with this Section IX-C shall be null and void and of no

effect.

X. STANDSTILL PROVISION

With -the exception of litigation based on criminal
activity or on a breach of the terms of this Agreement or
docume;ts executed pursuant hereto, the parties to this Agreement
agree that, prior to October 1, 1993, they will not institute or
join in any legal dispute or action against any party to this
Agreement concerning the business or operations of Pimlico or
Laurel. If, after October 1,“1993 but prior to October 1, 1994,
any party to this Agreement insiitutes or joins in any legal
dispute or action against any other party to this Agreement
concerning the business or operations of Pimlico or Laurel, the
party against whom such dispute or action 1is brought agrees not
to raise the statute of limitations as a defense to such action.

The provisions of this Section X shall attach to the Stock now

23




‘-

KN
ARY]

owned by the Stockholders and shall be binding upon any

subsequent owner of such Stock.

XT. MAJOR MATTERS

A. DeFrancis shall keep the Manfusos currently

informed about and apprised of all Major Matters. For purposes

of this Agreement, "Major Matters" shall mean:

1. The sale of all or substantially all assets
of the Corporations or Laurel Racing
 Association Limited Partnership;

2. Refinancing, other than the modification of
existing debt or the replacement of existing
debt with a like amount and on terms no more

onerous than at present;
3. Additional financing;
4. Merger and/or acquisition; and

5. Purchase of substantial assets other than
assets to be located at Pimlico Race Course,
Laurel Race Course, or Bowie Race Course.

B. In the'event that DeFrancié determines to take

AN
affirmative action to effectuate any Major Matter and both of the

Manfusos disagree with such action, then the DeFrancis Group or

the Manfuso Group may exercise the Mandatory Buy/Sell provisians

as set forth in Section I hereof. The rights of John Manfuso and

Robert Manfuso under this Section XI shall apply only to John

Manfuso and Robert Manfuso (and, in the event of the death of

either of them, to the personal representatives of their

respective estates), and shall not be transferable to any other

party.
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XTII. MISCELLANEOUS

A. Definitions. For purposes of this Agreement, the

following terms shall have the following meanings:

"Family Members" shall mean parents, siblings,

descendants, and spouses.

"pPermanent Incapacity" shall mean the continuous and

uninterrupted inability of a party to perform his duties
described in Section VIIXI of this Agreement for a period of
ninety (90) days or longer without a reasonable possibility of

recovery.

"Related Parties™ of a person shall mean that person,

any entity controlled by such a person, any trust created by or
for the benefit of such person, the estate of such person, such
person's Family Members, entities controlled by such person's

Fanily Members, and trusts for the benefit of such Family

Menbers.
"cubstantially all'" of the Stock of a Stockholder shall

mean eighty percent (80%) or more of any class of Stock owned by
such Stockholder, including Stock owned by the Estate.

"Substantially all" of the assets of a Corporation

shall mean 80% or more of the assets of such Corporation, which
assets shall include racing rights (including Preakness rights)

and real estate utilized in the operations of any of the race

tracks.

B. Complete Agreement. This Agreement is the

conplete agreement among the parties and is the sole governing

instrument concerning the subject matter. This Agreement
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supersedes all prior agreements and understandings among the
parties, written or oral, which may have related to the subject
matter hereof in any way, including without limitation the Laurel
Shareholders' Agreement.

C. Waiver. A party's failure at any fime to enforce
any of the provisions of this Agreement will in no way be con-
strued as a waiver of such provisions and will not affect the
right of each party thereafter to enforce each and every
prowvision of thié Agreement in accordance with its terms.

D. Severability. Whenever possible, each provision

of this Agreement shall be interpreted in such a manner as to be
effective and valid under applicable law, but if any provision of
this Agreement is held to be invalid, illegal or unenforceable in
any respect under the applicable law or rule in any jurisdiction,
such provision will be ineffective only to the extent of such
invalidity, illegality and unenforceability in such jurisdiction,
witbou%“invalidating the remainder of this Agreement in such

jurisdiction or any provision hereof in any other jurisdiction.

E. Counterparts. This Agreement may be executed

simultaneously in two or more counterparts, any one of which need
not contain the signatures of more than one party, but all such
counterparts taken together will constitute one and the same

Agre=ement.

F. Governing Law. This Agreement will be governed by

and construed and enforced in accordance with the laws (but not

the laws relating to choice or conflicts of laws) of the State of

Maryland.
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G. Descriptive Headings. The descriptive headings of

this Agreement are inserted for convenience only and do not

constitute a part of this Agreement.

H. Notices. All notices, requests, demands and other
communications under or in connection with this Agreement shall

be in writing, and (a) if to the ESTATE OF FRANK J. DeFRANCIS,

shall be addressed to:

Estate of Frank J. DeFrancis

c/o Joseph A. DeFrancis, Personal Representative
Laurel Race Course

Laurel Racetrack Road & Route 198

Laurel, Maryland 20725

Estate of Frank J. DeFrancis
c/o Alec P. Courtelis, Personal Representative
701 Brickell Avenue

Suite 1400
Miami, Florida 33131-2822

with a copy to:

Michael I. Sanders, P.C. .
Ginsburg, Feldman & Bress Chartered
. 1250 Connecticut Avenue, N.W.
\ Washington, D.C. 20036

"~
~

(b) if to JOSEPH A. DeFRANCIS, shall be addressed to:

Joseph A. DeFrancis
Apartment 606

2501 Calvert Street, N.W.
Washington, D.C. 20036




with a copy to:

McGee Grigsby, Esquire

Latham & Watkins

1001 Pennsylvania Avenue, N.W.
Suite 1300

Washington, D.C. 20004

{c) if to JOHN A. MANFUSO, JR., shall be addressed to:

John A. Manfuso, Jr.
8401 Connecticut Avenue
Chevy Chase, Maryland 20815

with a copy to:

' Herbert S. Garten, Esquire and

Sheldon G. Dagurt, Esquire
Fedder and Garten Professional Association

36 South Charles Street
Suite 2300
- Baltimore, Maryland 21201,

(d) if to ROBERT T. MANFUSO, shall be addressed to:
= Robert T. Manfuso

8401 Connecticut Avenue
Chevy Chase, Maryland 20815

"-"‘h

.with\a copy to:
\'.
Herbert S. Garten, Esquire and

. . Sheldon C. Dagurt, Esquire
at the address provided above,

(e} if to MARTIN JACOBS, shall be addressed to:

Martin Jacobs
710 Belgrade Road
Silver Spring, Maryland 20902,

(£) if to THE MARYLAND JOCKEY CLUB OF BALTIMORE CITY, INC.,
PIMLICO RACING ASSOCIATION, INC., or to LAUREL RACING
ASSOC., INC., shall be addressed to:

Joseph A. DeFrancis

Laurel Race Course

Laurel Racetrack Road & Route 198
Laurel, Maryland 20725
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with a copy to:
McGee Grigsby, Esquire

Latham & Watkins
1001 Pennsylvania Avenue, N.W.

Suite 1300
Washington, D.C. 20004.

All such notices, requests, demands or communications,
shall be mailed, postage prepaid, certified mail, return receipt
requested or delivered personally, and shall be sufficient and
effective when delivered to or received at the address so
specified. Any party may change the address at which it is to
receive notice by like written notice to the other.

I. Binding Effect. This Agreement shall be binding

upon the parties hereto and their respective successors, personal

representatives, heirs and assigns.

J. Voting of Stock. Each of the Stockholders shall
vote his shares of Stock in compliance and consistent with the

requiréments of this Agreement.
\

~

IN WITNESS WHEREOF, the parties hereto have executed

this Agreement as of the date first written above.

[Signature Pages Follow]
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T™HE ESTATE OF FRANK J. DeFRANCIS

,/{ //‘ //Y’/“{A/
By: Joseph A. DeFrancis (SEAL)
Title: Executor

)
By: P Ttelis (SEAL)

Title: Executor

v/ﬁjzz;wfzfcééZ.Aéawéf (SEAL)

Joseph A. DeFrancis

(SEAL)

(SEAL)

/%%ZJA¢/£ZC4Z;/// (SEAL)
nér%f;/éacobs

THE MARYLAND JOCKEY CLUB OF
BALTIMORE CITY, INC.

7 aégzéivar

L &7
By: - Yo¥hh A. DeFrancis (SEAL)
Title: President

PIMLICO RACING ASSOCIATION, INC.

/g%;;7/( //E4224221f4 (SEAL)

By: ] seph A. DeFrancis
Title: President
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LAUREL RACING ASSOC., INC.

A é/ S
By: 4/;32223; A. DeFrancis

Title: President

30
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LAW OFFICES
KRAMON & GRAHAM, P.A.
COMMERCE PLACE
ONE SOUTH STREET, SUITE 2600
BALTIMORE, MARYLAND 21202-3201

(4101 752-6030

hgi{;‘ CIVET
CIREUIT .fkt"nf_,lfc# Fon
ROBERT T. MANFUSO, et al. * IN THE: |7y
Plaintiffs * 53 [ .CIRCUIT /COURT
v. *  (RORLUViZI0N

JOSEPH A. De FRANCIS, et al. * BALTIMORE CITY
Defendants * Case No. 92120052/CE147851

* * * * * * * * *

COUNTERDEFENDANTS’ MOTION TO STRIKE
NOTICE OF VOLUNTARY DISMISSAL OF COUNT IT OF COUNTERCLAIM

Counterdefendants Robert T. Manfuso and John A. Manfuso,
Jr. ("the Manfusos"), by their undersigned attorneys, move to
strike the "Notice of Voluntary Dismissal" filed by
counterplaintiffs The Maryland Jockey Club of Baltimore City,
Pimlico Racing Association, Inc. (collectively, "Pimlico"), and
Laurel Racing Assoc., Inc. ("Laurel"). The grounds for this
motion are as follows:

1. On or about January 15, 1993, Pimlico and Laurel filed
a "Notice of Voluntary Dismissal," purporting to dismiss Count
IT of their counterclaim without prejudice; Count II is the only
portion of the Pimlico-Laurel counterclaim that survived the
Manfusos’ motion to dismiss.

2. Under Md. R. 2-506(a), Pimlico and Laurel could
dismiss Count II without the Manfusos’ written consent only by
filing a notice of dismissal before the Manfusos filed an answer
or a motion for summary judgment.

3. On November 30, 1992, the Manfusos answered Count II

of the Pimlico-Laurel counterclaim. In addition, on December 7,

kfa:3/4/93.3
f:manfuso:ms-nvd




LAW OFFICES
KRAMON & GRAHAM, P.A,
COMMERCE PLACE
ONE SOUTH STREET, SUITE 2600
BALTIMORE, MARYLAND 21202-3201

14100 752-6030

1992, the Manfusos moved for summary judgment on Count II of
that counterclaim. Therefore, when Pimlico and Laurel filed
their "Notice of Voluntary Dismissal" on or about January 15,
1993, they no longer had the right to dismiss their counterclaim
without the Manfusos’ written consent. Md. R. 2-506(a).

4. The Manfusos do not consent to the dismissal of the
counterclaim without prejudice. 1Indeed, the attempted dismissal
without prejudice amounts to nothing more than a device to
forestall a ruling on the Manfusos’ pending motion for summary
judgment: Pimlico and Laurel did not file their "Notice of
Voluntary Dismissal" until the expiration of the second
extension of time for responding to the Manfusos’ motion for
summary judgment.

5. Under these circumstances, the Court should strike
the unauthorized "Notice of Voluntary Dismissal"™ and enter
summary judgment on Count II of the Pimlico-Laurel counterclaim
in accordance with the Manfusos’ unopposed motion.

Respectfully submitted,

fdes s Q.

Andrew Ja¥ ?raﬁam

L . F DT

Kevin F. Arthur
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Attorneys for Counterdefendants
Robert T. Manfuso and
John A. Manfuso, Jr.

Dated: March __, 1993.

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this i;;l day of March, 1993, I
sent a copy of Counterdefendants’ Motion to Strike Notice of
Voluntary Dismissal of Count II of Counterclaim by hand-delivery
to:

James E. Gray, Esquire

Linda S. Woolf, Esquire
Goodell, DeVries, Leech & Gray
25 S. Charles Street

Suite 1900

Baltimore, Maryland 21201;

and by first-class mail