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referred to as the "Will") were both drafted by attorneys.
The Will was duly admitted to probate in the Orphans' Court
on September 9, 1989.

By Item II of the Will, Schoenhals gave her residuary
estate to her husband, Walter Schoenhals, if he survived her.
However, Schoenhals' husband died in 1969. Provision for
such event was made in Item III of the Will, which is the
subject of contention in this case. Item III provides as
follows:

In the event my said husband, WALTER SCHOENHALS,
predeceases me, then, and in that event, I give,
devise and bequeath, absolutely, all of the rest,
residue and remainder of my property and estate of
every kind, character and description, whether real,
personal or mixed, and wheresoever the same may be
situate, and whether in my possession or in expectancy
or to which I may be entitled at the time of my death,
or to which I may have any right or power of testa-
mentary appointment or disposition, to MRS. AUDREY A.
BOENNING, of Hyattsville, Maryland, who is a daughter
of my husband; MRS. DOROTHY M. BECHTEL of Westport,
Baltimore, Maryland, who is a daughter of my husband;
MRS. GERTRUDE PIJANOWSKI of Baltimore, Maryland, who
is my sister; and EDWARD LITWINSKI of White Marsh, Maryland,
who is my brother; in equal shares. 1In the

event that any one or more of the aforegoing legatees
predeceases me, then, and in that event, the share or
shares which any one or more of the aforesaid legatees
who predeceases me would be entitled to receive under
the provisions of this paragraph of this written instru-
ment, if she, he or they were living, shall be distri-
buted in equal shares to the survivor or survivors of
the aforesaid legatees. (Emphasis added).

Both Audrey A. Boenning ("Boenning") and Dorothy M. Bechtel
("Bechtel") are living at the present time. Gertrude Pijanowski
died in September, 1980. She is survived by a son, Mitchell

Pijanowski ("Pijanowski"). Edward Litwinski died in September,

1982, leaving no children. ,He is, however, survived by his
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MEMORANDUM OPINION AND ORDER

Hollander, J.

This is a Bill of Complaint for Construction of a Will.
The matter was submitted on an agreed stipulation of facts,
requiring solely the interpretation by this court of the residuary

clause of the Will of Anna A. Schoenhals.

I. Factual Summary

Anna A. Schoenhals ("Schoenhals" or "Testatrix") died
in August, 1989. Her Last Will & Testament, dated June 7,

1960, and First Codicil thereto, dated November 24, 1979 (together
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wife, Antoinette Litwinski ("Litwinski"). Boenning, Bechtels,
Pijanowski and Litwinski are all Respondents in this action.
Boenning and Bechtel claim that Pijanowski and Litwinski
are not entitled to any distribution under the Will. Pijanowski
and Litwinski contend that, as the sole surviving family and
heirs at law of Gertrude Pijanowski and Edward Litwinski,
the predeceased legatees, they are entitled to share in the
distribution of the estate under the Will. They argue that
unless they share in the estate, all of the property will
be distributed to the family of Schoenhals' husband, and Schoenhals'’
own family will be excluded. They urge that such a result

would clearly be contrary to the intent of the Testatrix.

II. Scope of Review

The standards for construction of a will are well established.
The paramount concern of the court in construing a will is
to ascertain and effectuate the testator's expressed intent.

Emmert v. Hearn, 309 Md. 19, 23 (1987); Leroy v. Kirk, 262

Md. 276, 279 (1971); Marty v. First Nat'l Bank of Balt., 209

Md. 210, 216 (1956). "What must be sought is not what the
testator meant as distinguished from what his words express,
but '...simply what is the true meaning of his words' not
merely what he meant, but what his words mean." Marty v.

First Nat'l. Bank of Balt., 209 Md. at 216, (citation omitted,

emphasis in original). See also, Banghart v. Vieweg, 261

Md. 214 (1971) (effect must be given to testator's expressed

intentions rather than indulgence in conjecture, however strong).




f

The intent of the testator ordinarily must be gathered

from the four corners of the will. Reedy v. Barber, 253 Md.

141, 148 (1969). Moreover, the words of the will are given
their "plain meaning and import." Leroy, 262 Md. at 280.

But the courts have emphasized that words having legal significance
are to be construed in their ordinary sense unless the will

clearly indicates otherwise. Patchell v. Groom, 185 Md. 10,

15 (1945). This is particularly true where, as here, a will
‘ is drawn by "one learned in the law and skilled in the use

of its terminology." Judik v. Travers, 184 Md. 215, 225 Id.

(1944).l In such situations, "the words employed will be considered
as having been deliberately chosen to express the testator's

intention and will ordinarily be given their accustomed technical

meaning."
III. Discussion

. The essence of the contention of Respondents Pijanowski
and Litwinski is that the term "survivors", as used in the

clause at issue, should be construed to include the heirs
at law of the legatees who predeceased the Testratix, and
not merely the remaining members of the enumerated group of
legatees. Respondents correctly point out that there have
been different conclusions reached in various jurisdictions

as to the meaning of the term "survivors". See generally,

1. Whether the words of a will are given their ordinary
or legal meaning, however, "'[e]xtrinsic evidence should not
be admitted to show that the testator meant something different
from what his language imports.... What he meant to say must
be gathered from what he did say.'" Emmert, 309 Md. at 23,
quoting Fersinger v. Martin, 183 Md. 135, 138 (1944).
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Annotation, Wills: Gift Over to "Survivors" of Class or Group

of Designated Beneficiaries as Restricted to Surviving Members

of Class or Group, or as Passing or Heirs of Representatives

of Deceased Beneficiary, 54 A.L.R. 3d 280 (1973). However,

in this State there exists no uncertainty as to the interpretation
of the term "survivor" in a clause such as the one in issue
here.

In Saia v. Sain, 73 Md. App. 322 (1987), the Court was

asked to interpret a similar testamentary clause using the
word "survivors." The Saia Court reached a conclusion contrary
to that urged by Pijanowski and Litwinski concerning the meaning
of this term. The analysis set out in Saia is dispositive

in the case sub judice.

In Saia, the testatrix devised and bequeathed the residue

of her estate "to the survivors of the following:" and proceeded

to set forth the names of eight beneficiaries. 73 Md. App.

at 324. Saia held that a bequest to "survivors" of a class

or group of designated beneficiaries in the residuary clause

of a will is not ambiguous, but is restricted to surviving
members of the group. 73 Md. App. at 324. "'A survivor is

one who continues to live after the death of those who comprise

his group...'" 1Id. at 325 (quoting Ross v. Safe Deposit &

Trust Co., 168 Md. 65, 72-73 (1934).

Respondents Pijanowski and Litwinski argue that Saia
is distinguishable and does not control in the interpretation
of the clause before this court. They claim that the language

and structure of the clause in Saia are materially different




from those at issue here. This court finds that argument
unpersuasive. The attempt to distinguish Saia fails primarily
for two reasons.

First, the holding in Saia was not so narrow as to depend
solely on the exact position of words within the provision
there analyzed. On the contrary, the Saia Court relied on
cases containing slightly differing formulations of this phraseology
in stating the preferable construction of "survivor". 1Indeed,

the will in one case specifically directed a devise to enumerated

legatees, "or their survivors or survivor, share and share
alike." Estate of Carlson, 39 Ill. App. 3d 281, 350 N.E.
2d 306, 307-08 (1976). This language and structure is virtually

identical to that found in Schoenhals' Will. Schoenhals'

Will sets forth the names of certain legatees, and tﬁen provides,
in the event one or more of them should predecease her, that

the share that would have belonged to such legatee "shall

be distributed in equal shares to the survivor or survivors

of the aforesaid legatees."

Second, the entire thrust of the Saia opinion was directed
to the essential meaning and precise definition of the term

"survivors" itself. The Court found that this term meant

something distinct from the term "heirs," thus reaffirming

the long-established rule in Maryland. What the Court said
in Sajia is certainly pertinent here:

When the term 'survivor' is used in conjunction
with a gift to a group or class of beneficiaries,
under the common law the survivorship clause of
the will is deemed to indicate the intention of
the testator that, should any member of the class
predecease the testator, the share of the deceased
beneficiary goes to the remaining named members

6




of the class, rather than to this [sic] children
or issue of the predeceased beneficiary.

73 Md. App. at 327, quoting from Carlson, 350 N.E. 2d at 3009.

Accord, Croft v. McKie, 235 Ss.C. 231, 111 S.E. 248 210 (1959);

Holt v. Miller, 33 N.E. 2d 19 (Ohio App. 1937); In re Estate

of Gallop, 248 So. 2d 686 (Fla. Dist. Ct. App. 1971). See
also, 4 Page, WILLS, Sec. 34.32 (4th ed. 1961 & Supp. 1986);
80 Am.Jur. 2d Wills Sec. 1228 (1975); 96 C.J.S. Wills Sec.
729 (1957); Miller, CONSTRUCTION OF WILLS, Secs. 272, 276
(1927) .2

Pijanowski and Litwinski also rely on Item VI of the
Will to support their construction of Item III. By the terms

of Item VI of the Will, Schoenhals provided:

All of the directions of any sort or kind of this,

my Last Will and Testament, contained for the pay-
ment of any sum or sums of money or the transfer

of property, real, personal or mixed, shall be

taken or made upon the expressed condition, in each
and every instance, that such beneficiary, legatee

or distributee shall take such sum or sums of money
or property, real, personal or mixed, to which he

or she may be entitled, the same to be paid or trans-
ferred directly to him or her, and also that the

said beneficiary, legatee or distributee so taking
shall be held by my Executor and his successors

and assigns, free, clear and discharged of any

and all debts, liens or judgments now standing or
later recovered against him or her, and free and
clear from any assignments or transfers of his

or her interests, in this, my Last Will and Testament,
levies, judgments, executions, attachments and seques-
trations, and free and clear from any and all other
processes of every kind, nature or description

that may be instituted against such beneficiary,

2. These cases, contrary to the argument advanced by
Pijanowski and Litwinski, do not depend on a narrow reading
of the distinct factual circumstances they present. Rather,
they set forth the general rule in those jurisdictions adopting
the same interpretation of the term "survivors".
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legatee or distributee named in this, my Last
Will and Testament.

(Emphasis added).

Pijanowski and Litwinski argue that the term "distributee"
refers technically to a person who is entitled to share in
the distribution of an estate of one who dies intestate, as
an heir under a statute pertaining to intestacy. According
to their argument, the decedent obviously never intended to
die intestate. They assert that the only way in which there
could be a 'distributee' under Testatrix's will would be in
the case of an heir at law of one of the named legatees taking
the share of a named legatee who predeceased Schoenhals by
application of the statutes of descent and distribution.
"Such, clearly, is the 'distributee' which is anticipated
unequivocally by Testatrix's repeated reference to 'distributees'
in Item VI of the Will." Respondents' Joint Memorandum, at
8.

This court finds the position of respondents Boenning
and Bechtel more persuasive as to Item VI. They characterize
Item VI as part of a boilerplate spendthrift clause. The
general intent of a testator is to prevail over minor discrepancies,

omissions or contradictions. McElroy v. Mercantile-Safe Dep.

Co., 229 Md. 276, 283 (1962); the intention of the Testatrix
is manifest in the residuary clause. Additionally, it would
seem odd, indeed, if the Will at issue were construed so that
a technical reading of the term "distributee" would have the

indirect consequence of altering the well-settled meaning




of the term "survivors" -- a term utilized directly by Testatrix
in the heart of the dispositive clause of her Will.
However harsh the result, the proper construction of
the Will is that which is apparent from its face. No ambiguity
is present in the residuary clause at issue, and any search
for, or conjecture about, Testatrix's intention beyond the
four corners of her Will is inappropriate under the circumstances.
If Testatrix had meant to include the heirs at law of the
class she designated under the residuary clause, she could
simply have used the word "heirs," or made some other direct
specification. In the instant case, the term "survivors"
was employed by an attorney at law, and this Court has no
choice but to give it the accepted and technical meaning.
The term must be considered to have been deliberately chosen
to express the intention of'Testatrix. Schoenhals' Will shows
her intention to devise her estate only to those members of
the group specifically named who outlived her, which necessarily
excludes the heirs at law of predeceased members of the group.
This court concludes that Boenning and Bechtel are the
sole surviving legatees named in the Will of Anna A. Schoenhals,
and that they are therefore entitled to the entire residuary

estate.

Therefore, for the foregoing reasons, it is this 5267

day of October, 1990, by the Circuit Court for Baltimore City,




ORDERED that distribution be made under the Last Will

and Testament of Anna A. Schoenhals, to Boenning and Bechtel,

in accordance with this Opinion.

Wl R Hosbmae

Ellen L. Hollander, Judge

cc: Nelson S. Winter, Esquire
Jacob S. Matz, Esquire
Jerome T. Lambdin, Esquire
James D. Stone, Esquire
Robert R. Bowie, Jr., Esquire
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9255 w497

: | o
ThlS Deed, Made this fzt‘) day of Au-ust,

_ in the year one thousand nine hundred and rjrty~throo by-and between

AVIA BARVETT, widow,

of the ity of :altirore,

of the second part,

Witnesseth, That in consideration of the sum of ¥i:e 20llers (1.0C) an?t a'ler ~onl md

valuarlo connlleove’iors, the re~cip™ o™ wlinh is bPerehy pelnovled-ed,
the said AITTA PASYETY

UL

do es grant and convey unto the said

personal representatives and assigns all hat lot of ground situate
in Baltirore ity . aforesaid, and described as follows, that is to say:
Beginning for the sane on the soutierrmes' side of Dulley Avenne at hle dizlance of four
hundred ninety=three feot ei~ht and firac-nvorter in~hes eostvardly fron +hn southeagierir .ot
cornor of Juilev and lannasota Avermes, »nl rumning thence castymrdly >irdins on the southcrn-
rost side of Julley Avonve fiteon feet and four ine'es to & point in a line with the covter
of the partifion wall crected betwwreon tle Youse on thoe lot now bein- descrihed and the house
ercetel on *he lot +0 the easl Yhcrrof; “hence soutrwnrdly alons sald line zo dravm and
passin= throush the esnter of said pertition wall anl continning the sare course in all one
hundrel rnl "ive feot 1o the norihornmesh side of a fifteon fioh alley there situated; thener

westvmrdly hindin~ on said alley fiftoen feoh ani four inches anl thence northvardly an? in

tre rourse passing throu-h the centor of %hke partition wall eracted hetwecn the houso on the
lot now bein-+ described and the house ercctod on the lot adjoinin~ theroto-on the wost in

all onc hunired enl five feet to the place of begimninge The improvemonts thercon are

imovr as 3412 ludley Avenue.
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‘BbIIIC— the same lot o ~round descr ibed in a deod, dated Au-ust 6, 1931

anl recorded amon< the Land Records of Balti-ore City in Liber S.C,L, £240 f;olio 504
; £240, f 4

. .
frorm Frank Novak to James Lo Parnett and Anne Larnett, his wife, as tenanls by the

()ﬂ';il‘CtiGb; the scid Jemes Lo Barnett lmviny died My &/ » 1953,
2 Al
Together i ildi i Yy ege!
g Wlth the buﬂdmgs the!’eupon, and the nghts, alle S, ways, Waters, privi] g S, appu!’te-

nances and advantages thereto belonging, or in any wise appertaining

To Have and To Hold the said described lot of ground

and premises, unto and to the use of the said LRI UINBERG, her
personal representatives
and assigns, for all the residue of the'term of years yet to come and unexpired therein, with the benefit

of renewal forever; subject to the payment of the annual rent of Si:tyv-four (~2.00) Dollars,

T every weoar, ”

payable half-yearly on the rirst days of Jonuary ond Julye in caeh o

And the said part v of the first part hereby covenant 5 that she has not done or
suffered to be done any act, matter or thing whatsoever, to encumber the property hereby conveyed;
that she will warrant specially the property hereby granted; and that she will execute
such further assurances of the same as may be requisite.

Witness the hand and seal of said grantor

\ Iﬂf‘\y

»\m\ﬁh Spromerd

State of Maryland, City o 3Jnltinore

I HEREBY CERTIFY, That on this ﬂ,b’fi day of Aurust,
in the year one thousand nine hundred and frirty~three - before me, the subscriber,
a Notary Public of the State of Maryland, in and for .nitiiore City

aforesaid, personally appeared AWMA BAVMBTT,

the grantor named in the above Deed, and  she acknowledged the aforegoing Deed to be
her act.
AS WITNESS my hand and Notarial Seal.

S ALIMAAEIA ...
-t nyoofVotary Public.

\'l;:u ZL)] 53

RR2C'D FOR RiCORD Q / ] 'M; & RECCI‘:H"?D IN THE LAND RECORLS OF
saLTlvoRsE CITY, P P.GE 7‘?7 B, LUTHER PITTUVAL, GLERE
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TFTS DEED, made this 025 day of Aurust, 1953 by RUTH WLKILIEIG,
of the City of Baltirore, in the State of larvleand, of t%e firgst part, and
AITA BARYETT of tre said City and State of *he second part.

WITVENSSETY, thet in concideration of *he sum of i< Nollars
("£.02) rn? o*her =on? Pnd mmluatle comsflapablons, *he vreceipl ot wlich i
hereby acknowledgod, the said RUTII WEIVBERG doas herebr ~ran® and assi~n unto
AITIA PAETT for and durin< the terr of her natural life, with ™ll power and
authority unto the said ANNA BAETT, at anv +ire or times durine her lifetire,

to sell, mort-are, lease, convey, or otherwise dispose of the some (said power

to extend to a sale, morftrace,; lease, conveyance or other disposition of the

rereinder or remainders as well as her said 1ife estate therein), and ~“rom and

irmediatcly afte *he death of the said AMNA DAUTETT, as *o 5o mueh theroof as

shall not have heen Jisposcd of in exeention o +he aforeseid power, unto

ODVARD LITUVTNSKI, o7 the fitwr end State aforesrid, his personel representatives

and assizns, all that lot or porecel of «round situate, lrire and bheing in ‘he
Citv of bLmltirore aforesaid, end desciribed as "ollows, the® is +o say:
BEGIITING for “le ssrc on +'e southerrnnost side of Dudiey Lvenue
at the distance o Pour huncred ninaty-trec feet ei~h* nnl *¥ree-nuerier inches
oastvmrdly from‘ﬁhe southeasternmost corner of Pulley and lannasote Aéenuos, and
running thence eastwnrdly bindins on *he southerrmost side of Ludley Avenue fifteen
feol and four inches to a point in a line with the conter ol #lo partition 1all
erected hetween the house on the lot now bhein~ described «nd tre house erccted on
tte lot to the east thoreof; thenee southvmrdly alon~ seid line so dravm anl
pasain~ throush tho center of sesd partition wall and continuine the serie course
in 211 one hundred anl five feet %o +he northernmost side of a fifteen foot alley
there situnted; thence westvardly bindine on said elley fiftecn fect znd “our
in2hes and thence northwardly and in the course passing throu~h the center of the

partiition vmll arected he'ween the house on “ke lot now being described and the

house erected on thko lot adjoinine thereto on the west in all one hundred and

)

five feot to the placo of beoinninge  The improvements thereon arc lmovm as

3419 Dudley Avenues
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BEING the same lot of ground described in a deed of even date

and recorded or intonded to be recorded simultaneously herewith among the

Land Records of Baltimore City from Anna Barnett, widow, to the grantor horein.

s e e

SOPTTER wish +roe 2ulltin-s end irprove-enis thereon and tle
rishts, alleys, xmy.s, waters, privileces, appurtenances and advantages thore-
unto belonging; or in anywrise appertaininge

TO HAVE AND 10 HOLD the lot of rround and- premises above described
and heroby intended to be conveyod unto and to the use of the soid ANNA BARNETT
for and during the term of her natural 1life, with full power and authority unto
the saie ANNA BARVETT at any time or times during her lifetime, to sell, mort-
=a7e, lease, convey or otherwise dispose of the same (said power to extend to a
sele, mortsase, lease, conveyance or other disposition of tve remainder or re-
mainders as well as her said life estate tlerein), ond from ond irmmediately |
after the death of the said AlNA BARI.’D?’;‘, as to so wmuch thereof aos shall not
have been disposed of in execution of?ﬁle aforesaid povior, unto end to the use
of the said EDVARD LITWINSKI, his personal representatives and assigns, for all
the rest and residue of the term of vears yet to come and unexpired therein w‘vith
the benecfit of renovml thercof forever, suhject to the pavment of the annual
rent of Sixty-four Nollars (%64,00) payable in equal half-vearly installments

‘ on the first days of January and July in eech and every vear.

WITIESS the hand and seal of seid ~rantor,

STATE OF WARYLAID, €ITY O BALTTVORE, to wit:

1 HEREBY CERTIFY trat on this day of Aurust, 1953, before me,
the subseriber, a Notary Public of the State of liaryland, in and for the City
of Daltirore aforesaid, porsonally appeered RUTil LWLINBERG, the above nemed
grontor, and she acknowledzed *tre sforeroins deed to be heor acte

AS JITVESS my hand end lotarial Seals

. 9 V2 :
‘\“: n ™ 1953 ooy p i lotary Public ; b e
R%C'D FOR RECOHRD Ui /7 M. & RECSROED TN THE LAND RECORDS 0F

»:a-—-«-f’?d.l‘f' P.GE "/?j H. LUTEWR PITTLAN, CLERE -




JUN 281960 GRANTEE

ASSIGNMENT—CODE—~CITY OR COUNTY—$8
No Title Examination

No Consideration

No Stamps Necessary

872 w534

This Deed, Made this 24TH

in the year one thousand nine hundred and sixty by and between

ANNA SCHOENHALS

of the City of Baltimore, in the State of Maryland, of the first part, and

DORA BECKER, Unmarried, of the same City and State

of the second part.

Witnesseth, That in consideration of the sumof #ive Doilars (L,5.00) and other good
and valuable considerations, the receipt whereoif is hereby ackiowledged,
ANNA -SCLOENHALS, acting under, by virtue and in pursuance of the power and
authority contained in the deed hereinafter retferred to, does hereby grant
and convey unto LO.A 5ECKER, her personal representatives and assigns

thersaitk

goaatand: SOVt R *shid

perzonal sepresertativosaid<asiighk all - that lot of ground situate
in the City of Baltimore aforesaid, and deseribed as follows, that is to say:

Beginning for the .same on the southernmost side of Dudley Avenue at the dis-
tance of four hundred ninety-three feet eight and three-guarter inches
eastwardly from the southeasternmost corner of Dudley and Mannasota
Avenues, and running thence eastwardly binding on the southernmost side

of Dudley Avenue fifteen feet and four inches to a point in a line with
the center of the partition wall erected between the house on the lot now
being described and the house erected on the lot to the east thereof;
thence southwardly along said line so drawn and passing through the center
ol saild partition wall and continuing the same course in all one huudred
and five feet to the northernmost side of a fifteen foot alley there
situated; thence westwardly binding on said alley fifteen feet and iour
inches and thence northwardly and in the course passing through the center
of the nartition wall crected between the house on the lot now being
described and the house erected on the lot adjoining thereto on the vest

" in all one hundred and five feet to the place of beginning. The improve-

ments thereon are known as 3419 Dudley Avenue.

BEInG the same-lot of ground and premises which by deed, dated
August 25, 1953, and recorded among the Land Records of Baltimore City in
Liber M. L. P. No. 9255, folio 429, was granted and conveyed by Ruth
Weinberg to Anna Barnett for life, with full power of salec or other dis-
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position» and in exercise of said power these presents are executed;
Anna Barnett having married Walter Schoenhals on January 16, 1960, in

Baltimore, Maryland.

Together with the buildings thereupon, and the rights, alleys, ways, waters, privileges, appurte-

nances and advantages thereto belonging, or in any wise appertaining.

To Have and To Hold the said described lot of ground

and premises, unto and to the use of the said  DORA BECKXFR, her

personal representatives
and assigns, for all the residue of the term of years yet to come and unexpired therein, with the benefit
of rencwal forever; subject to the payment of the annual rent of Sixty-four (361.00) - Dollars,
payable half-yearly on the first dﬁys of January and July, in ¢ach

and every year,

And the said party of the first part hereby covenants that she has not done or
suflered to be done any act, matter or thing whatsoever, to encumber the property hereby conveyed;
that she  will warrant specially the property hereby granted; and that cshe will execute.
such further assurances of the same as may be requisite.

Witness the hand  and seal  of said grantor

~

/zm?zu/?cf/wﬂnhau( SeaL)
K ANNA SCHOENI'ALS

State of Maryland, City of Baltimore , to wit;
1 HEREBY CERTIFY, That on this 24th day of May
in the year one thousand nine hundred and sixty, before me, the subscriber,
a Notary Public of the State of Maryland, in and for the City of 3altimore
aforesaid, personally appeared ANNA SCHOENHALS

the grantor named in the above Deed, and she acknawledged the foregoing Deed tq bg

her act.
AS WITNESS my hand and Notarial Seal. ’
P

<o~ - el ':)),’a, ; )c
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This Deed, Made this 24 l:b day of

in the year one thousand nine hundred and Sixty . ' | by an d he tween K
DORA BECKER Unmarried -4- :

of the City of Baltimore, in the State of Maryland, of the first part, and »
WALTER SCHOENHALS and ANNA SCHOENHALS, his wife, of the same City and State, . -|:

of the second part.

Witnesseth, That in consideration of the sum of Five Dollars (%5, QO) and other good .

and valuable considerations, the receipt whereof 1s hereby acknowledged,
.the said  DORA BECKER

des grant and convey unto the said WALTER SCHOENHALS and ANNA- SCHOENHALS hiS »

—~~“wife as tenants by ‘the’ eﬁtiretIes, the survivor of them,”their assigns

and the survivor's .
personal representatives and assigns all that lot of ground situate

in the City of Baltimore . aforesaxd and descnbed as follows, that is to say: -

Beginning for the the same on the- southernmost side of Dudley Avenue at the .
distance of four hundred ninety~three feet eight and three-quarter inches
eastwardly from the southeasternmost corner of Dudley and Mannasota Avenues,
and running thence eastwardly binding on the southernmost.side of Dudley
avenue fifteen feet and four inches to a point in'.a line with the center -
of the partition wall erected between the house on. the lot now being ' -
described and the house erected on the lot to the east thereof;-thence
southwardly along said line so drawn and passing:-through the ceater .of

said partition wall and continuing the same course in all’ one hundred and
five feet to the northernmost side of a fifteen foot alley there situated;
thence westwardly binding on said alley fifteen feet and four inches. and
thence northwardly and in the course passing through the center.of.the . .-
partition wall erected between the house on the lot now being described and
the house erected on the lot adjoining thereto on the west in all:one =
hundred and five feet to the place. of beginning.v The improvements thereon
are known as 3419 Dudley Avenue. _ o )

BEING the same lot of ground: and premises which by deed of even date
and recorded or intended to be recorded immediately prior 'hereto among the-
Land Records of Baltimore City was granted and’ conveyed by Anpa' Schoenhals
to the said Dora Becker,
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Tozether with the ‘buildings’ thereupon, and the rights, alleys, ways, waters, privileges, appurte-

nances and advantages thereto belonging. or in any w:se appertalning

ot

far etk e e

To Have and To Hold the said described lot

¢

of ground

and premises, unto and 9.0 the use ot the said WALTER SCHOENHALS and ANNA SCHOFNHALS

his wife ns tenants by the entireties, the survivor of them, their

assigns‘and the survivor's

personal representatives

- and assigns, for all the resxdue of the term of years yet to come and unexpired therein, with the benefit

of renewal forever; ; subjeet to the payment of the annualrentof S ixty-four ($64,00) - Dollars,

payable halfoyearly on the first

and every year

And the sald party

days of

of the first part hereby covenantS

January and July, in each

that she not done or

suffered to be done any act, matter or thing whatsoever, to encumber the property hereby conveyed;

. that

such further assurances of the same as may be requisite.

Wltness the hand of sald grantor .

-

and seal

¥6 NA M.cox 1

v
State of Maryland

I HEREBY CERTIFY, That on this

in the year one thousand nine hundred and sixty ,

City of Baltimore
24th

a Notary Public of the State of Maryland in and for

aforesald personally appeared

the grantor. - named in the above Deed, and»

-~ her act.

AS WITNESS my hand and Notal‘l&l Seal

SRR

- My COmmission expirea e
May 1, 1961.

: nno'n FOR RECORD .
mmmoaa omr, LipeR s.r.o. : 8
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She lel warrant specially the property hereby granted; and that

- she '

she will execute

........... " L At S Aprertss on 2oof A% .A%TJ,..‘....(SEAL)
DORA BECKER

, to wit:

day of May

before me, the subscriber,

the City of Baltimore
DORA BECKER,

acknowledged the foregoing Deed to be

P
Q""L(_

Notary eubuc.

R‘égfa (:ox

LDIl & RECORDED IN THE LAND RECORDS oy

CARNEX, CLERK

man 5’ 36 uuns r.
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JacoB Martz, P.A.
528 EAST JOPPA ROAD
TOWSON, MARYLAND 21204

(301 823-5805

August 13, 1990

Honorable Ellen L. Hollander
Circuit Court For Baltimore City
100 North Calvert Street

Room #420

Baltimore, Maryland 21202

RE: Winter, et al vs. Pijanowski, et al
Case No. 90081076/CE 110893

Dear Judge Hollander:

This joint response to the letter from Messrs. Stone and Bowie
dated July 25, 1990, also supplements our letter dated July 20,
1990, in which the four deeds were sent to you and made a part of
the record.

Prior to the hearing we had requested information from Nelson

S. Winter, Esquire as to whether or not he knew if the late Walter

Schoenhals had prepared a will prior to his death, Mr. Winter

indicated that he had no knowledge one way or the other. Since the

hearing before your Honor on July 19, 1990 we have located and

obtained a copy of Walter Schoenhals' will dated June 7, 1960,

recorded in Wills, Liber LCS No. 333, Folio 213 in the office of

the Register of Wills for Baltimore City. A copy of the will is
enclosed herewith and we request that it be made part of the record

in this case.

On page two the letter of Messrs. Stone and Bowie dated July
25, 1990 reference was made to the Marty V. First National Bank of
Maryland case. The Marty case also stated on pages 216 and 217 as
follows:

", . . What the words express is to be interpreted
according to their plain meaning and import.
Stein V. Safe Deposit & Trust Co., 127 Md. 206.
This expressed intention of a testator must
be gathered from the language of the entire will,
particularly, from the clause in dispute, read in
the light of the surrounding circumstances at the




time the will was made." Chism V. Reese, 190 Md. 311;
West V. Sellmayer, 150 Md. 478; Jones V. Holloway, 183
Md. 40; Robinson v. Mercantile Trust Co., 180 Md. 336;
Hutton V. Safe Deposit & Trust Co., 150 Md. 539, 554."
(Emphasis added).

In view of the enclosed Will and the four Deeds forwarded on
July 20, 1990, it is apparent that the facts of this case are
clearly distinguishable from the Saia case.

Anne and Walter Schoenhals were married on January 16, 1960
(See Deed dated May 24, 1960 in Liber 872 Folio 534). This was a
second marriage in their later years. The apparent source of Anna
Schoenhals' Estate was her home property on Dudley Avenue. These
facts plus the enclosed Will of Walter Schoenhals, would we
respectfully submit, clearly establish an intention on both of them
that their joint estates should be divided into four equal parts.

It appears clear when reviewing all of the relevant documents
that the testatrix, Anna Schoenhals, intended that her sister and
brother, and their heirs, would take an equal one fourth share of
her estate.

Rdspectfully,

=

atz

;%{. Lambdin
JTL: am
cc: James D. Stone, Esquire

Robert R. Bowie, Jr., Esquire
Nelson S. Winter, Esquire

Enclosure
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LAST WILL AND TESTAMENT

OF

WALTER SCHOENEALS

I, WALTER SCHOENHALS, of the City of Baltimore,
State of Maryland, being of lawful age and of sound and dis-
posing mind, memory and understanding, do hereby make, publish
and declare this to be my Last Will and Testament, and do
hereby revoke any and all wills and codicils thereto here-

tofore made by me.
ITEM I.

I hereby authorize, empower and direct the Executor
of my estate, hereinafter named, to pay all of my legal debts,
funeral and burial expenses, the costs of procuring and erect-
ing a suitable marker at my grave if none has been erected
at the time of my death, and the costs of the administration

of my estate out of the assets of my estate.

The total amount of money to be expended in con-
nection with my funeral and burial and procuring and erecting
a suitable marker at my grave as aforesaid shall be in the
sole and absolute discretion of the Executor of my estate, and
any and all costs and expenses incurred in connection with
my funeral and burial and procuring and erecting a suitable
marker at my grave as aforesaid shall be chargeable against
and paid out of the assets of my estate without regard to any
limitation or restriction imposed by law and it shall not be
necessary for the Executor of my estate to secure any order,

approval or ratification of the Orphans' Court of Baltimore
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City or any other court, commission, board or other agency

to do so regardless of the amount of such costs and expenses.
ITEM II.

After the payment of all my legal debts, funeral
and burial expenses and the costs of procuring and erecting
a suitable marker at my grave as aforesaid and the costs of
the administration of my estate, I give, devise and bequeath,
absolutely, all of the rest, residue and remainder of my
property and estate of every kind, character and description,
whether real, personal or mixed, and wheresoever the same
may be situate, and whether in my possession or in expectancy,
or to which I may be entitled at the time of my death, or
to which I may have any right or power of testamentary appoint-
ment or disposition, to my wife, ANNA A, SCHOENHALS, if she

is l1living at the time of my death.
ITEM III.

In the event my said wife, ANNA A. SCHOENHALS, pre-
deceases me, then, and in that event, I give, devise and
bequeath, absolutely, all of the rest, residue and remainder
of my property and estate of every kind, character and descrip-
tion, whether real, personal or mixed, and wheresoever the
same may be situate, and whether in my possession or in ex-
pectancy, or to which I may be entitled at the time of my
death, or to which I may have any right or power of testamentary
appointment or disposition, to MRS. AUDREY A. BOENNING of
Hyattsville, Maryland, who is my daughter; MRS. DOROTHY M.

BECHTEL of Westport, Baltimore, Maryland, who is my daughter;
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MRS. GERTRUDE PIANOWSKI of Baltimore, Maryland, who is a
sister of my wife; and EDWARD LITWINSKI of White Marsh, Mary-
land, who is a brother of my wife, in equal shares. 1In the

event that any one or more of the aforegoing legatees pre-

deceases me, then, and in that event, the share or shares

which any one or more of the aforesaid legatees who predeceases
me would be entitled to receive under the provisions of this
paragraph of this written instrument, if she, he or they were
living, shall be distributed in equal shares to the survivor

or survivors of the aforesaid legatees.
ITEM IV.

Any and all property of every kind, character and
description, whether real, personal or mixed, which at the
time of my death is owned by my said wife, ANNA A. SCHOENHALS,
and me in our joint names, or which upon my death will pass
to my sald wife by operation of law or under which my said
wife is a beneficiary, including, but not limited to, bank
accounts, real estate or any interest therein, securities and
life insurance policies, shall be the sole and separate prop-
erty of my said wife, ANNA A, SCHOENHALS, and shall not be
subject to any of the terms and provisions of this written

instrument.
ITEM V.

During the period of administration and settlement
of my estate, my Executor is hereby granted full power and
authority to pay over to my said wife, ANNA A. SCHOENHALS,
if she is living, out of the corpus of my estate or the income

therefrom, such sums or sums nf money from time to time as
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my Executor may deem advisable or proper to provide for my
said wife's proper and comfortable care, maintenance and
support, but in each instance my Executor shall take into

consideration all other sources of income and the financial

.. resources of my said wife as the same may be known to my

Executor and the standard of living to which my said wife

has become accustomed.
ITEM VI.

All of the directions of any sort or kind of this,
my Last Will and Testament, contained for the payment of any
sum or sums of money or the transfer of property, real, per-
sonal or mixed, shall be taken or made upon the expressed
condition, in each and every instance, that such beneficiary,
legatee or distributee shall take such sum or sums of money
or property, real, personal or mixed, to which he or she ﬁay
be entitled, the same to be paid or transferred directly to
him or her, and also that the said beneficiary, legatee or
distributee so taking shall be held by my Executor and his
successors and assigns, free, clear and discharged of any and
all debts, liens or judgments now standing or later recovered
against him or her, and free and clear from any assignments
or transfers of his or her interests, in this, my Last Will
and Testament, levies, judgments, executions, attachments and
sequestrations, and free and clear from any and all other
processes of every kind, nature or description that may be
instituted against such heneficiary, legatee or distributee

named in this, my Last Will and Testament.
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In order to facilitate the settlement of my estate,
I hereby authorize and empower the Executor of ny estate,
in his sole and absolute discretion, without any avnlication
to, or any order of, the Orphans' Court of Baltimore City
or any other court, board, commission or agency, so to do,
and for such consideration as to my Executor shall seem proper,
to sell, lease, grant, assign, convey, transfer, exchange,
or in any other manner, conditionally or absolutely, to dis-
pose of all or any part of my property, real, personal or
mixed, and to make, execute, acknowledge and deliver proper
deeds, conveyances and transfers therefor; and in the case
of any such sale or other disposition, it shall not be neces-
sary for the purchaser or any other vwerson so dealing with
my said Ixecutor to see to the avplication of the nurchase

money or other consideration.
ITEM VIII,

The full amount of any and all estate, inheritance,
succession and transfer taxes, and governmental charges of
every kind, which may be lawfully assessed by, or be or become
due and payable to, the United States of America or any state
or political subdivision thereof or any other taxing authority,
as a result or in consequence of my death, shall be paid by
my Executor out of the assets of my estate, and such taxes
and charge: shall be paid}%y my Executor before he distributes
my estate, and such payment shall be mace without any right
of reimbursement therefor whatsoever from any person, corpora-

tion or other legal entity.
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ITEM IX.

All provisions made under this, my Last Will and
Testament, for the benefit of my wife, ANNA A. SCIDENHALS,
are contingent upon my said wife surviving me for a period
of sixty (60) days; and in the event my said wife does not
survive me for the said period of sixty (60) days, then the
provisions of this, my Last Will and Testament, shall be
applied and interpreted in the saj;e manner as they would

have been if my said wife had predeceased ne,.
ITEM X.

I hereby nominate, constitute and appoint as the
Executor of this, my last Vill and Testament, as herein set
forth, WADE H. CRESVELL, of Balt:more, laryland. I'n the
cvent the caid TADL ', CluSVELL predeccacces aie vr i@ any
other reason is not able or refuses to act as the Execntor
of my estate, I hereby nominate, constitute and annoint as
the Executor of my estate, WILLIAM II., MARSHALL, ES?2., of
the Baltimore 3ar. In the event the said YILLIAM ii. MARSIALL
acts ag the Izecutor of my estate, he is hereby authorized
and empowered to fully and completely exercise any and all
of the power and authority which I have vested in "ADE Ii,
CRESWVELL as the Executor of this, my Last *ill and Testament,
under the terms and provisions of thig written instrument.
Inasmuch as I have absolute confidence in the intesrity of
both the said ADE F. CRESWELL and WILLIAM I', MARSHALL, it

is my wish and [ licrevuy dircct that the one acting as the
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Lxecutor of uy estate be excuced from the necessity of
giving bond except to the extent recuired by law,.
IN TESTINDLY WIEREDF ) I bhaJe heorcurntoe soicerilbed
o~ s A,
my name and affixed my seal, this ~ day of _ /il |
in the year of Our Lord, nineteen hundred and sixty.
e o~ 4 2
Z[/Culzat-. J///C,L%‘ﬁfh Lo, ASEAL)
falter Cchoenhals
Sixned, sealed, pubhlished and declared by ALTER
. SCHOLENHALS, the above named Testator, as and for his last

Will and Testament, in the presence of us, who, at hic re-

quest, in his presence, and in tlhe »resence of each other,

c-:.

have hereunto subccriixed ovr names ag necses,
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COUNSEL
MORTON E. ROME
STANLEY L. HOLMES

SAMUEL D. HiLL
JOSEPH L. JOHNSON | 67" FLOOR, 29 W. SUSQUEHANNA AVENUE
JOHN F. FOLEY, UR,
JAMES D. STONE .
TOWSON, MARYLAND 21204 HAVRE DE GRACE, MD. OFFICE

EUGENE L. MILES, I}
SAMUEL P. PIAZZA 412 GREEN STREET 21078
(301) 939-3456

(301) 828-1050
FAX (301) 828-4311

FILED

JUL 26 1990

July 25, 1990

Honorable Ellen L. Hollander CIRCUIT COURT FOR
Circuit Court for Baltimore City BALTIMORE CITY, .
100 North Calvert Street
Room 420

‘ Baltimore, Maryland 21202

Re: Winter, et al vs. Pijanowski, et al
Case No. 90081076/CE 110893

Dear Judge Hollander:

Per your request in the hearing on the above case on
July 19, 1990, we have conducted research regarding the
. nature and kind of evidence, if any, that may be admitted by
the Court to ascertain the intention of a testator.

Generally, the Maryland courts have held that
extrinsic evidence may be admitted to determine a testator's
intent and the circumstances surrounding the drafting of the
will. However, the admissibility of such evidence is

‘ limited to cases of uncertainty where the intent of the
testator is not clear from the four corners of the will or
where there is a latent ambiguity. Veditz v. Athey,

239 Md. 435, 449-50, 212 A.2d 115 (I964). TIn Veditz, the
Court allowed evidence regarding the acquisition of the real
estate in question, the strawman deed in connection
therewith and the relationship of the parties to the
testatrix. The Court excluded evidence of supposed oral
declarations made by the testatrix that her intention in
purchasing the property was to provide for one of the

. parties in dispute. 1Id.

It is important to note that where a will is drafted
by a competent and experienced attorney, the customary
technical meaning of these words will be applied. Scott v.
Shaffler, 269 Md. 432, 436, 306 A.2d 531 (1972); veditz v.
Athey, 239 Md. at 444-445; Judik v. Travers, 184 Md. 215,
225, 40 A.2d 306 (1944). And as the Court stated in Veditz,
"extrinsic evidence that something different was meant than
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that which the language imports is inadmissible.' 239 Md.
at 441.

Similarly, the Court stated the following principle
of construction in Marty v. First National Bank of
Baltimore, 209 Md. 210, 216-17, 120 A.Zd 841 (1956) (quoted
verbatim in Scott v. Shaffler, 269 Md. at 435; Leroy v.
Kirk, 262 Md.” 276, 279-80, 277 A.2d 611 (1971):

"In seeking to find what the testator

meant, we adhere to the rules and guides

which the cases have established. Intention
is primary and paramount. This is not the
presumed but the expressed intention of the
testator. What must be sought iIs not what the
testator meant as distinguished from

what his words express, but * * *simply what is
the true meaning of his words; not merely

what he meant, but what his words mean.”
(Emphasis added).

The Court goes on to state that the intention of the
testator must be discerned from the language of the clause
in dispute as read in light of the entire will and '"the
surrounding circumstances at the time the will was made'.
Id. In other words, as is stated even more clearly in
Hebden v. Keim, 196 Md. 45, 51, 75 A.2d 126 (1950) quoted
verbatim in Banghort v. Vieweg, 261 Md. 214, 219, 274 A.2d
337 (1970):

. . . the Court, in construing a will,
is governed, not by what the Court may think
the testator wanted to say, but by what his
words actually meant, because his words were
designed to express his intention.

The Maryland Court of Appeals most recently applied
these rules in Emmert v. Hearn, 309 Md. 19, 23, 522 A.2d 377
(1987), a case 1involving the construction of the term
"personal property'. Again, the Court stated that
"extrinsic evidence should not be admitted to show that the
testator meant something different from what his language
imparts . . ." And as Banghort noted, this principle of
construction dates back as Iar as 1853. See Walston v.
White, 5 Md. 297 (1853).
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Additionally, we wish to state for the record that
the Will in question 1s neither ambiguous nor uncertain.
The term "survivor' has a specific technical meaning which
has been established and followed in the Maryland case law
for over 100 years. See our Joint Memorandum filed on
behalf of Respondents Audrey A. Boenning and Dorothy M.
Bechtel. And since testatrix's Will was drafted by an
attorney, the technical meaning of the term should be
applied. Thus, extrinsic evidence is unnecessary in the
instant case to determine the intention of the testatrix in
the use of the term ''survivor' in Item III of the Will. 1In
Saia v. Sain, 73 Md. App. 322, 333 A.2d 1336 (1987) which is
controlling in this case, the Court held that where a
testatrix bequeathed her estate to the '"survivor'" of a group
of specifically named individuals, only those members of the
group who outlived the testatrix should share in the legacy
gift, excluding the heirs at law of predeceased members of
the group.

During the above referenced hearing, Your Honor
expressed concern that in construing the term ''survivor' in
accordance with the case law, no blood relative would take
as a residuary legatee. However, in light of the deeds
admitted into evidence on behalf of Respondents Antoinette
Litwinski and Mitchell J. Pijanowski, as well as the
language of the Will itself, it appears that the testatrix
was well aware of the possibility of eliminating her blood
relatives.

In 1960, the testatrix transferred real property
recorded solely in her name, with Edward Litwinski as
beneficiary of said property, to a tenancy by the
entireties. As a tenancy by the entireties, testatrix's
husband, his heirs and assigns, would take the property in
the event testatrix predeceased her husband, thus
eliminating any and all blood relatives. 1In this event,
testatrix made no provision for her blood relatives.

Additionally, in her Will dated June 7, 1960,
testatrix bequeathed her entire estate to her husband, and
in the event he predeceased her, she included Item III,
naming a class of residuary legatees. Testatrix's husband
predeceased her in 1969 and for twenty years thereafter, she
made no changes 1in her Will regarding Item III. Mrs.
Pijanowski and Mr. Litwinski predeceased the testatrix by 9
and 7 years respectively, yet no effort was made on the part
of the testatrix to amend her Will to insure that blood
relatives were not excluded as residuary legatees of her
estate.



Honorable Ellen L. Hollander
Page 4

Taking 1into consideration the circumstances
surrounding the drafting of the Will and First Codicil
thereto as well as the body of case law regarding the
construction of the term ''survivor', it is clear that the
testatrix Iintended the surviving members of the group alone
to take, excluding heirs at law of predeceased members.

Respectfully,

::IBWthq(I) SS§F37\4;<33§3

James D. Stone

Robert R. Bowie, Jr.
JDS/ma
cc: Nelson S. Winter, Esquire

Jacob Matz, Esquire
Jerome Lambdin, Esquire

HAND DELIVERED TO COURT HOUSE




LAW OFFICES

JacoB MaTtz, P.A.

528 EAST JOPPA ROAD
TOWSON, MARYLAND 21204

{301 823-5805

July 20, 1990

Hon. Ellen L. Hollander

Circuit Court For Baltimore City
100 North Calvert Street

Room 420

Baltimore, Maryland 21202

Re: Winter, et al vs. Pijanowski, et al
Case No.: 90081076/CE110893

Dear Judge Hollander:

Enclosed are four (4) deeds on property number 3419 Dudley Avenue
referred to in the hearing on the above case on July 19, 1990, as follows:

1. Deed dated August 25, 1953 from Anna Barnett, widow, to Ruth
Weinberg, recorded in liber M.L.P. 9255, folio 497;

2. Deed dated August 25, 1953 from Ruth Winberg to Anna Barnett,
with full powers, recorded in liber M.L.P. 9255, folio 499;

3. Deed dated May 24, 1960 from Anna Schoenhals to Dora Becker,
recorded in liber J.F.C. 872, folio 534;

4. Deed dated May 24, 1960 from Dora Becker to Walter Schoenhals
and Anna Schoenhals, his wife, recorded in liber J.F.C. 872, folio 536.

As agreed between the Court and counsel these enclosures are being
filed in this case.

Rgspectfully ,

@% MaN}/

JM:js
Enclosures

cc: Nelson S. Winter, Esquire
James D. Stone, Esquire
Robert R. Bowie, Jr., Esquire
Jerry T. Lambdin, Esquire

Hand Delivered to Courthouse
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Issue
Whether the Testatrix, in using the term "survivor"
in Item III of her Last Will and Testament, intended to
include only those members of the group who outlive the
Testatrix and to exclude any and all issue and heirs at

law of the predeceased residuary legatees?

Statement of Facts

Item III in the Last Will and Testament of Anna A.

Schoenhals, dated June 7, 1960 and First Codicil thereto

dated November 24, 1979, bequeaths the residue of her estate

as follows:

In the event my said husband, WALTER
SCHOENHALS, predeceases me, then, and in that
event, I give, devise and bequeath, absolutely,
all of the rest, residue and remainder of my
property and estate of every kind, character
and description, whether real, personal or
mixed, and wheresoever the same may be situate,
and whether in my possession or in expectancy,
or to which I may be entitled at the time of my
death, or to which I may have any right or
power of testamentary appointment or disposition,
to MRS. AUDREY A. BOENNING of Hyattsville,
Maryland, who is a daughter of my husband;

MRS. DOROTHY M. BECHTEL of Westport, Baltimore,
Maryland, who is a daughter of my husband;

MRS. GERTRUDE PIANOWSKI of Baltimore, Maryland,
who is my sister; and EDWARD LITWINSKI of

White Marsh, Maryland, who is my brother;

in equal shares. In the event that any

one or more of the aforegoing legatees predeceases
me, then, and in that event, the share or

shares which any one or more of the aforesaid
legatees who predeceases me would be entitled

to receive under the provisions of this paragraph
of this written instrument, if she, he or they




were living, shall be distributed in equal

shares to the survivor or survivors of the

aforesaid legatees.
The testatrix, a resident of Baltimore City, died on
August 19, 1989. Testatrix's husband predeceased her in
1969. Mrs. Gertrude Pianowski died on September 12, 1980,
and Edward Litwinski died on September 22, 1982, both
predeceasing the testatrix. Mrs. Pianowski is survived by
her son, Mitchell Pianowski, who is making a claim for his
mother's share. Mr. Litwinski is survived by his wife,
Antoinette Litwinski, who is likewise making a claim for her
husband's share. Mrs. Boenning and Mrs. Bechtel make
the claim that the residue of the estate be divided between
them since it was the intention of the testatrix in
using the term "survivor" in Item III to include only those
members of the class who outlive the testatrix and to exclude
any and all issue and heirs at law of the predeceased members
of the group.

Analysis

To determine whether the testatrix, in using the word
"survivor" in Item III of her Last Will and Testament, intended to
include only those members of the group who outlive the
testatrix and to exclude any and all issue and heirs at law
of predeceased residuary legatees, it is necessary to examine
the relevant Maryland case law construing the term "survivor"
as well as commentary by the leading writers on the con-

struction of wills.




In Maryland, the term "survivor" has generally been de-
fined as "one who outlives another; one of two or more persons
who lives after the other or others have died." Edgar G. Miller,

Jr., The Construction of Wills in Maryland, §262 (1927). Once

defined, determining who will take as a survivor depends upon
the intention of the testator as discerned from the designations

made in the Will. As the Court stated in Judik v. Travers,

184 Md. 215, 221, 40 A.2d 306, 309 (1944), "in construing
wills the supreme law of every case is the intention of the
testator, and when once that is ascertained, it must be given
effect, insofar as it is lawful, and all other considerations
whatsoever, must yield to it."

The construction of the term "survivor" has been a source
of great difficulty in courts throughout the country, often

leading to conflicting results. See generally Annot.,

"Wills: Gift Over to Survivors in Class or Group of Designated
Beneficiaries as Restricted to Surviving Members of Class
or Group, or as Passing to Heirs or Representatives of Deceased
Beneficiary", 54 A.L.R. 3d 280 (1973 and Supp. 1989). However,
in situations like the case at hand, the Maryland courts have
been generally consistent and clear-cut in holding that
where members of a group of beneficiaries or legatees outlive
the testator, they alone will take and the issue and heirs at
law of predeceased members of the group take nothing.

The Court of Appeals handed down this general rule

in Demill v. Reid, 71 Md. 175; 17 A. 1014 (1889), and it has




been followed, with minor variations, since its inception

in 1889:

It seems to us to be clear law, as well as
good sense, that in a case like this where
there is an ultimate limitation upon a
contingency to a class of persons plainly
described, and there are persons answering
the description, in esse when the contingency
happens, they alone can take. 71 Md. at 191.

The Court later quoted this passage in

Ross v. Safe Deposit and Trust, 168 Md. 65, 176 A. 483

(1934), in which case the term "survivors" was held to be
limited to the testator's living daughters and sons as

were still "cestuis que trust" under the will, and did not

include the children of a predeceased son who were not
explicitly provided for in the will. 1In so holding, the
Court additionally defined a "survivor" as "one who continues
to live after the death of those who comprise his group."
168 Md. at 72-73.

Most recently, the Court of Special Appeals in

Saia v. Sain, 73 Md. App. 322, 333, A.2d 1336 (1987)

reinforced these principles in a case factually analogous
to the case at hand. 1In Saia, the testatrix in a residuary
clause of her Will, bequeathed her estate to the "survivors"
of a group of specifically named individuals. The issue
in the case was whether such use of the term "survivor" was

ambiguous and should render the residuary clause void,




thus allowing the heirs at law of predeceased members

of the group to share in the estate. The Court held that,
as a matter of law, "the word 'survivors' when used to limit
a group, is not ambiguous but is subject to a precise
definition", 73 Md. App. at 324. Relying primarily on

Ross, along with various out-of-state opinions, the Court
stated that the term "survivors" should be given its literal
meaning - to outlive another. In this context, only those
members of the group who outlived the testatrix should share
in the gift, excluding the heirs at law of predeceased
members of the group.

In the instant case, the testatrix similarly uses the
term "survivor" in reference to those members of the group
who should outlive her, stating that in the event any of the
aforesaid legatees predeceases her, such share or shares
"shall be distributed in equal shares to the survivor or
survivors of the aforesaid legatees". As in Saia, there
is nothing ambiguous here about the use of the term survivor.
It appears that the sole intention of the testatrix, in using
the term, was to limit the group and as such, the remaining

legatees who outlived the testatrix alone should share in

the residuary estate, excluding the heirs at law of predeceased

members of the group.




As a general rule, then, "the word 'survivors' when
used of a class is limited to the individuals of such a class,
and does not include their children." 4 Page, Wills,

§34.32 (4th ed. 1961 and Supp. 1986) as quoted in Saia,

73 Md. App. at 327. To determine whether a bequest is to a
class or to individuals, one must ascertain the intention of
the testator by examining the will as a whole. See

Newlin v. Mercantile Trust Co., 161 Md. 622, 158 A. 51 (1931).

A gift made to beneficiaries by name is not prima facie
indication of a gift to individuals if it can be discerned
that the intention of the testator is to clarify class

membership. See Evans v. Safe Deposit & Trust Co., 190 Md. 332,

58 A.2d 649 (1947). Similarly, class distinction can be
inferred where the group of beneficiaries or legatees are
subject to the addition or deletion of members. See 4 Page,
Wills, §35.3 (4 ed. 1961). 1In light of the foregoing analysis,
Item III of the will in question begueathed the residuary estate
to a class.

Although Maryland has passed a statute preveﬁﬁing lapse
where an expressed legatee dies before the testator but
after the execution of the will, thus passing on the legacy
as if the predeceased legatee had owned the property either
dying testate or intestate, this statute does not control
in the case at hand. See Md. .Estate & Trusts Code Ann.

§4-403 (1974). Maryland has adopted the theory that such




statute preventing lapse only applies where there is a
bequest to an individual beneficiary and not to a class.
Where the bequest is to a class and members of the class
die before the time for fixing the class, the legacy passes
to those members of the class in being at the time for
fixing the class and the heirs of the predeceased members
of the class are not entitled to share in the legacy. See

Stahl v. Emery, 147 Md. 123, 127 A. 760 (1925).

In the instant case, the time for fixing the class
was at the death of the testatrix. At that time, two members
of the class were in being, and as "survivors" of the
testatrix, they should take the residuary legacy, excluding
the heirs at law of the predeceased members of the class.

Furthermore, where a provision indicates that the
residue of the estate goes to the survivors of the class,
this is generally an indication that the testator's
intention to exclude operation of a statute against lapse
and thus the legacy would not pass to the heirs at law of
the predeceased members of the class. See 4 Page, Wills,
§35.18 (4th ed. 1961). In the case at bar, the expression,
"the share or shares which any one or more of the aforesaid
legatees who predeceases me would be entitled to receive
under the provisions of this paragraph of this written

instrument, if she, he or they were living, shall be

distributed in equal shares to the survivor or survivors of the

aforesaid legatees," (emphasis added), indicates the

testatrix's intention to exclude operation of the statute.

7




Additionally, as stated in The Construction of Wills in

Maryland, "Survivors, when not explained otherwise by other
parts of the will, is to be interpreted according to its
strict meaning and will be confined to its literal signifi-
cation when it is possible to do so without violating the

clear meaning of the rest of the will." Miller, §276. Here,

there is nothing to indicate a contrary construction of the term

survivor. The use of the boilerplate terms "beneficiaries,
legatees or distributees” in Item VI is part of a spendthrift
clause to prevent creditors from seizing the share of a
beneficiary legatee or distributee. The use of these terms
does not convey an intention on the part of the testatrix
that the heirs at law of the predeceased members of the
class should take or that the anti-lapse statute should be
employed in interpreting the provisions of Item III.

Thus, Item III, when construed in light of the will
as a whole, shows an intention on the part of the testatrix
to follow the accepted principles of the construction of the
term "survivor" and of wills generally as stated in the
Maryland case law. As such, the residuary legatees in
being at the time of the death of the testatrix should
alone share in the residuary estate and the heirs of the

predeceased members of the class should take nothing.




Conclusion

In light of the relevant Maryland case law, the word
"survivors" in Item III of the Will refers solely to the living
residuary legatees, those members of the class in being at
the time of the death of the testatrix. As such, they
alone should share in the residuary estate, excluding those

heirs of the two predeceased residuary legatees.

Respectfully submitted,

Qipnes) & o)

Janies D. Stone

Hill Johnson Foley Stone & Mlles
Suite 600

29 West Susquehanna Avenue
Towson, Maryland 21204

(301) 828-1050

Yy

Robert R. Bowie, Jr.

Suite 600 )

29 West Susquehanna Avenue
Towson, Maryland 21204
(301) 583-2400

Attorneys for Respondents
Audrey A. Boenning and
Dorothy M. Bechtel




CERTIFICATE OF SERVICE

I hereby certify that on July 12, 1990, a copy of
the foregoing Joint Memorandum was mailed, postage prepaid,
to Nelson A. Winter, Esquire, 7814 Ruxway Road, Towson,
Maryland 21204, attorney for the Estate, and to Jacob Matz,
Esq., 582 E. Joppa Road, Towson, Maryland 21204, attorney
for Respondent Mitchell J. Pijanowski, and to Jerry T.
Lambdin, Charles Chlan & Associates, 428 Eastern Avenue,
Baltimore, Maryland 21221, attorney for Respondent

Antoinette V. Litwinski.

QMWO@/JW

dames D. Stone
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LAW OFFICES

Jacos MatTz, P.A.

328 EAST JOPPA ROAD

TOWSON, MARYLAND 21204 F , L E D

B30y 823-5805
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July 8, 1990 CIRcypy oy or |
Ba

Nelson S. Winter, Esquire | LTIMORE City
7814 Ruxway Road .

Towson, Maryland 21204

Re: Winter, et al vs. Pijanowski, et al. - CE 110893/90081076

‘ Dear Nelson:

Enclosed is a copy of the Joint Memorandum filed on behalf of the
Respondents, Mitchell J. Pijanowski and Antoinette V. Litwinski.

With copies of this letter | am likewise sending a copy to James D.
Stone, Esqg. and Robert R. Bowie, Jr., Esq., counsel for the remaining
Respondents. .

JM:js

. CC: Jerry D. Lambdin, Esquire

Clettk of Circuit Court For Baltimore City
James D. Stone, Esquire

‘Robert R. Bowie, Jr., Esquire
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STATEMENT OF FACTS

The testatrix, Anna A. Schoenhals, died a resident of
Baltimore City on August 18, 1989. Testatrix’s husband, Walter
Schoenhals, predeceased testatrix in 1969.

By Item III of her will, dated June 7, 1960, testatrix
devised and bequeathed the residue of her estate as follows:

In the event my said husband, WALTER SCHOENHALS,
predeceases me, then, and in that event, I give,
devise and bequeath, absolutely, all of the rest,
residue and remainder of my property and estate of
every kind, character and description, whether real,
personal or mixed, and wheresoever the same may be
situate, and whether in my possession or in expectancy,
or to which I may be entitled at the time of my death,
or to which I may have any right or power of testamen-
tary appointment or disposition, to MRS. AUDREY A.
BOENNING of Hyattsville, Maryland, who is a daughter of
my husband; MRS. DOROTHY M. BECHTEL of Westport,
Baltimore, Maryland, who is a daughter of my husband;
Mrs. Gertrude Pianowski of Baltimore, Maryland, who is
my sister; and EDWARD LITWINSKI of White Marsh,
Maryland, who is my brother; in equal shares. In the
event that any one or more of the foregoing legatees
predeceases me, then, and in that event, the share or
shares which any one or more of the aforesaid legatees
who predeceases me would be entitled to receive under
the provisions of this paragraph of this written
instrument, if she, he or they were living, shall be
distributed in equal shares to the_ survivor or
survivors of the aforesaid legatees.

(Emphasis added.)

By the terms of Item VI of her will, the testatrix provided

as follows:

All of the directions of any sort or kind of this,
my Last Will and Testament, contained for the payment
of any sum or sums of money or the transfer of
property, real, personal or mixed, shall be taken or
made upon the expressed condition, in each and every
instance, that such beneficiary, legatee or distributee
shall take such sum or sums of money or property, real,




personal or mixed, to which he or she may be entitled,
the same to be paid or transferred directly to him or
her, and also that the said beneficiary, legatee or
distributee so taking shall be held by my Executor and
his successors and assigns, free, clear and discharged
of any and all debts, liens or judgments now standing
or later recovered against him or her, and free and
clear from any assignments or transfers of his or her
interests, in this, my Last Will and Testament, lev-
ies, judgments, executions, attachments and sequestra-
tions, and free and clear from any and all other proc-
esses of every Xind, nature or description that may be
instituted against such beneficiary, legatee or dis-
tributee named in this, my Last Will and Testament.

(Emphasis added.)

On November 24, 1979, the testatrix executed a codicil to
the above-quoted will, which did not effect any substantive
change in the dispositive provisions set forth above.

Two of the residuary legatees named in Item III of tes-
tatrix’s will, as set forth above, predeceased the testatrix.
The remaining two residuary legatees under Item III of tes-
tatrix’s will assert that they are entitled to the entire
residuary estate, to the exclusion of the surviving families of
the two residuary legatees who predeceased testatrix. The
surviving son of one of the predeceased residuary legatees, and
the surviving wife of the other predeceased legatee, as the sole
surviving family and heirs at law of the predeceased legatees,
claim that they are entitled to share in the distribution of the
testatrix’s estate, under the language of testatrix’s will.

Maryland law is controlling.




QUESTION PRESENTED

Under the terms of testatrix’s will are the surviving heirs
at law of the two residuary legatees who predeceased testatrix
entitled to share in the distribution of testatrix’s estate with
the two living residuary legatees, or are the two living

residuary legatees entitled to the entire residuary estate?

CONCLUSION

Construing testatrix’s will as a whole, in light of ap-
plicable legal principles and authorities, the surviving heirs
at law of the two predeceased residuary legatees are entitled to
share equally in the distribution of the testatrix’s estate with

the two living residuary legatees.

DISCUSSION OF AUTHORITY

Under well-settled principles of testamentary construction,
the primary and paramount goal in the construction of a will is

to find the intention of the testator. See Leroy v. Kirk, 262

Md. 276, 277 A.2d 611 (1971). In applying this familiar rule of
will construction, the Maryland Court of Special Appeals has
recognized that the intention of a testator must be determined
from a reading of the will at issue as a whole, and from
pertinent circumstances surrounding the testator at the time of

execution of the will. See Reedy v. Barber, 253 Md. 141, 251

A.2d 882 (1969). 1In construing the will so as to divine the




testator’s intent from the four corners of the will, the words of
the will are given their plain meaning and import, but words
having legal significance are construed in that sense, unless the

will clearly indicates a contrary intent on the part of the

testator. See Emmert v. Hearn, 309 Md. 19, 522 A.2d 377 (1987).
Moreover, in determining the meaning of a particular clause in a
will, the entire will must be examined, in order to give effect

to every part of the will as far as possible. See Newlin v.

Mercantile Trust Co. of Baltimore, 161 Md. 622, 158 A. 51 (1932).

In this regard, a reviewing court will attempt to harmonize
apparently conflicting provisions in a will, so as to carry out

the testator’s general intent. See Duering v. Brill, 127 Md.

104, 96 A. 269 (1915). However, where there is an irrecon-
cilable conflict between two clauses in the will, the latter
clause must prevail as being the latest expression of the

testator’s intention. See Scholtzhauer v. Kummer, 149 Md. 583,

132 A. 53 (1926).

The appellate courts of the several states have reached
widely divergent results in cases where a construction of the
term ”“survivor” has been sought, but the decisions which appear
to have addressed this issue evidently have applied the general
rule that a will must be construed as whole and that each case
must be determined with particular attention to the specific
language and the peculiar facts involved in the case before the

court, rather than by application of any blanket doctrine, in




resolving this issue in various contexts. See generally Annot.,

"Wills: Gift Over to ’Survivors’ in Class or Group of Designated
Beneficiaries as Restricted to Surviving Members of Class or
Group, or as Passing to Heirs or Representatives of Deceased
Beneficiary,” 54 A.L.R.3d 280 (1973 & Supp. 1989). Several
appellate decisions have held, on the facts presented, that the
term ”survivor,” as used in a will to modify the designation of
beneficiaries, includes the heirs at law of any predeceased
beneficiaries, while other courts have held that the term does
not include such surviving heirs at law, but includes only
beneficiaries who have not predeceased the testator. Id.

In In re Barr’s Estate, 2 Pa. 428 (1846), where the

testator directed that his residuary estate be divided among his
brothers and sisters, ”or their survivors,” the Pennsylvania
Supreme Court held that the term ”survivors” included the heirs
at law of the brothers and sisters of testator who predeceased
the testator, and that such heirs at law were entitled to share
in the distribution of testator’s residuary estate under the

residuary clause of testator’s will. Likewise, in In re Will of

Leroy, 54 Misc. 2d 33, 281 N.Y.S.2d 287 (1967), the court held
that where the testator directed that the residue of his estate
be divided between three named beneficiaries, ”or to the survivor
or survivors thereof,” that the heirs at law of the named

beneficiaries who had predeceased the testator were entitled to




share in the distribution of the residue of the estate, under the
terms of the residuary clause of the will set forth above.

By contrast, where a will provides that if certain named
beneficiaries should die without issue their testamentary share
should pass to the ”survivors,” appellate courts have generally
held that such language indicates that the testator intended that
the named beneficiaries who outlived the testator should take the
shares of the named beneficiaries who predeceased testator,
leaving no issue. See, e.9., Ross v. Safe Deposit & Trust Co.,

116 Md. 65, 176 A. 43 (1934); Croft v. McKie, 235 S.C. 231, 111

S.E.2d 210 (1959). Likewise, at least one appellate court has

held that the term “survivor” does not include heirs, where the
term ”survivor” is used solely for the purpose of setting forth
measuring lives, rather than designating any ultimate testamen-

tary legatee or devisee. See Holt v. Miller, 33 N.E.2d 19 (Ohio

Ct. App. 1937). Also, where a testamentary bequest has been made
to certain named beneficiaries or ”their survivors, share and
share alike,” such language has been held to support the
conclusion that “survivors” in such a context does not include

heirs at law of the named beneficiaries. See In re Estate of

carlson, 39 Ill. App. 3d 281, 350 N.E.2d 306 (1976).
The term ”distributee” has long been recognized as having a

distinct legal connotation, which is defined in Black’s Law

Dictionary as follows:




An heir; a person entitled to share in the distribution
of an estate. This term is admissible to denote one of
the persons who are entitled, under the statute of dis-
tributions, to the personal estate of one who is dead
intestate.

(Citations omitted; emphasis added); see Black’s Law Dictionary,

597 (3d ed. 1933). The definition of ”distributee” in the more
recent 5th edition of Black’s Law Dictionary is wvirtually

identical to the definition set forth above. See Black’s law

Dictionary 426 (5th ed. 1979).

Applying the above authorities to the facts of the instant
case, and construing the testatrix’s will as a whole, it is
evident that the term ”“survivors,” as used in testatrix’s will,
was intended by testatrix to include the heirs at law of any of
the named residuary legatees who predeceased testatrix. The
plain language of Item III of the will clearly indicates that the
testatrix intended the surviving family of any named residuary
legatee who predeceased testatrix to share in the distribution
of testatrix’s residuary estate. The term ”legatee,” as used in
this clause, clearly refers to the named residuary beneficiaries
as individuals rather than as members of a group. And it is to
the ”survivors” of each of these named individual “legatees” that
the will directs distribution of the testatrix’s residuary
estate.

The above conclusion is rendered inescapable when considered
in conjunction with the fact that later in her will, in Item VI,

testatrix repeatedly referred to the ”beneficiaries, legatees, or




distributees” under the will (emphasis added). Under the
definition of ”distributee,” set forth above, a distributee is
not a legatee or devisee, but derives his or her status solely
from the statutes pertaining to intestacy. Inasmuch as the
testatrix clearly did not intend to die intestate, as evidenced
by her execution of her will, the only manner in which there
could be a ”distributee” under testatrix’s will would be in the
case of an heir at law of one of the named legatees taking the
share of a named legatee who predeceased testatrix, by applica-
tion of the statutes of descent and distribution. Such, clearly,
is the ”distributee” which is anticipated unequivocally by
testatrix’s repeated references to “distributees” in Item VI of
the will.

To the extent that the case of Saia v. Sain, 73 Md. App.
315, 533 A.2d 1336 (1987), indicates a contrary result, that case
is easily distinguishable from the instant case on its facts, and
is accordingly not determinative of the instant controversy. 1In

Saia v. Sain, supra, the testatrix devised and bequeathed the

residue of her estate ”“to the survivors of the following:” and
then proceeded to set forth the names of eight beneficiaries. No
other evidence from the other clauses of the will or otherwise
was presented to the court for its determination of the issue as
to who was entitled to the residuary shares of certain named
legatees who predeceased the testatrix. The Maryland Court of

Special Appeals held that the specific language employed by the




testatrix, in the absence of any other evidence of contrary
intent, indicated that the testatrix intended the predeceased
residuary legatees’ shares to pass to the named residuary
legatees who outlived the testatrix, to the exclusion of the
heirs at law of the predeceased named legatees.

The facts of Saia v. Sain, supra, are clearly inapposite to

the facts of the instant case. 1In Saia, the will at issue
provided only for a residuary bequest to the survivors of certain
named legatees; by contrast, in the instant case, the will at
issue first sets forth the names of certain legatees, and then
provides that the share of any such named legatee who predeceased
the testatrix shall go to the survivors of that legatee, with no
indication that testatrix intended such residuary shares to pass
to the survivors of the group of named legatees rather than to
the intestate survivors of the individual legatees. Moreover, in
the Saia case, the will at issue contained no other language
which might indicate that the testatrix had intended the shares
of predeceased legatees to pass to the heirs at law of those
predeceased legatees. By contrast, in the instant case the
language of Item VI of testatrix’s will clearly indicates that
testatrix contemplated that if any named residuary legatee were
to predecease her, such named legatee’s share should pass, under
the laws of descent and distribution, to such legatee’s heir at

law, as a ”distributee” under testatrix’s will.
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Finally, all of the cases cited by the Maryland Court of

Special Appeals in its decision in Saia v. Sain, supra, are

easily distinguishable from the facts of the instant case, and so
provide no further support for the proposition that the instant
residuary legacy should pass solely to the named residuary
legatee who outlived the testatrix, to the exclusion of the heirs
at law of the predeceased legatees. For instance, in Ross V.

Safe Deposit & Trust Co., supra, the dispositive clause of the

will at issue provided for a gift over to “survivors” of certain
named beneficiaries, but only if those named beneficiaries were
to die without issue. Clearly, the testamentary provision
regarding death without issue militated towards the finding that
the will in that case should not be construed as passing property
to heirs at law, where the will elsewhere provided for the
passing of property to heirs at law of the beneficiaries in
question, so long as such heirs at law were also issue of the
beneficiaries; in such a situation, it was evidently not
difficult for the court to determine that the testator fully
intended to provide for certain heirs at law, as long as such
heirs at law were also issue, but, conversely, that testator
clearly did not intend to provide for heirs at law who were not
issue, which would have been the result had the court ruled that
"survivors” in that case included heirs. The same situation

obtained in Croft v. McKie, supra, where, as in Ross v. Safe

Deposit & Trust Co., supra, the will at issue provided for a
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bequest to ”survivors” of certain beneficiaries, but only if
those beneficiaries should die without issue. Under those
circumstances, the appellate court held that the term ”survivors”
did not include heirs at law of the named beneficiaries. In Holt

v. Miller, supra, the appellate court construed the term ”“sur-

vivor” not to include heirs at law of the named beneficiaries;
yet, in that case, the term ”survivor” was used to designate a
measuring of the life of an intervening estate prior to distribu-
tion of the remainder interest, rather than to designate any

substantive beneficial interest under the will. In In re Estate

of Carlson, supra, the court reached its conclusion that the term

"survivors” did not include heirs at law of the named benefici-
aries, largely because elsewhere in the will at issue the
testator had made specific bequests of $1,000 apiece to each of
the three named beneficiaries, without making any bequests or
reference to the issue, children, or heirs of those three
persons, and the court held that this factor alone was strong
enough indication of the testator’s intent not to provide for
such others to warrant the court’s finding that the term
"survivors” did not include heirs at law in that case.

As the foregoing clearly indicates, the will here at issue
clearly passes an interest in testatrix’s residuary estate to the
heirs at law of the named residuary legatees who predeceased
testatrix, as manifested by the dispositive clause itself, and

the other provisions of the will which clearly indicate that
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testatrix anticipated that the heirs at law of the residuary

legatees, as "distributees,”" would take a share of the residuary

estate in the event that the residuary legatees predeceased the
testatrix. Furthermore, as the above review indicates, the cases
which might superficially indicate a contrary result are, upon
close inspection, factually quite distinct from the instant case.
Accordingly, based upon a construction of the will as a whole, in
light of the above authorities, it would appear that the heirs at
law of the residuary legatees who predeceased the testatrix are
entitled to share in the residuary estate with the named residuary

legatees who are still living.

Resppctfully submitted,

N

acob Matz

28 East Joppa Road
Towson, Maryland 21204
(301) 823-5805
Atygrney for Respondent
Mitchell J. Pijanowski

L —— /

Ul L -
/ Jgfry T. Lambdin
arles Chlan & Associates

428 Eastern Avenue
Baltimore, Maryland 21221
(301) 682-5900
Attorney for Respondent,
Antoinette V. Litwinski
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CERTIFICATE OF SERVICE

We hereby certify that on July,?/ 1990, a copy of the
aforegoing Joint Memorandum was mailed, postage prepaid, to Nelson
A. Winter, Esquire, 7814 Ruxway Road, Towson, Maryland 21204,
Attorney for the Estate, and to James D. Stone, Esquire, and Robert
R. Bowie, Jr., Esquire, 29 W. Susquehanna Avenue, Suite 600,

Towson, Maryland 21204, attorneys for Respondents, Audrey A,

Boenning and Dorothy M. Bechtel. L:>r74;1~§~

Jegf} T. Lambdin




STEPHEN C. WINTER AND ASSOCIATES
ATTORNEYS AT LAW

606 BOSLEY AVENUE
TOWSON, MARYLAND 21204
301-321-6222
Telecopier FAX (301) 339-7742

NELSON S. WINTER
N C. WINTER
STEPHE : T COUNSEL

Jur;e 15, 1990 | FILED

JUN 19 1990

CHRISTOPHER M. MAY, JR.

Mr. Robert J. Ignatowski
Assignment Commissioner

Circuit Court for Baltimore City
Clarence M. Mitchell Jr. Courthouse
100 North Calvert Street

Room 219

Baltimore, Maryland 21202

CIRCUIT COURT FOR
BALTIMORE CITY.

Re: Nelson S. Winter etc., v. Mitchell J. Pijanowski,
et al.

Case No.: 90081076CE110893

Dear Mr. Ignatowski:

Answers have been filed to my Bill of Complaint and we are now
ready to set a date for a hearing on the merits of the case. Will
you please put this case on the trial docket. If possible all
counsel would prefer a hearing on Thursday, July 19, 1990.

Please let me hear from you as soon as possible.

Thanking you.

Sincerely,

Wb S Vil

Nelson S. Winter

NSW:slb

cc: James D. Stone, Esquire
29 W. Susquehanna Avenue
6th Floor
Towson, MD 21204

Jacob Matz, Esquire
528 E. Joppa Road
Towson, MD 21204

Jerome T. Lambdin, Esquire
426 Eastern Avenue
Essex, MD 21224




FILED

- *NELSON S. WINTER, * IN THE CMFU
' Personal Representative of the BA”HWQQNR
Estate of ANNA A. SCHOENHALS,  * CIRCUIT COURT ’*”M@RE'JM
Deceased, Late of Baltimore City iy,
/ *  FOR

Petitioner
* BALTIMORE CITY

5
VS. /
* IN EQUITY

MITCHELL PIJANOWSKI, et al
* Case No: 90081076

Respondents CE 110893

* * x X * *

. JOINT ANSWER TO BILL OF COMPLAINT
FOR CONSTRUCTION

Respondents, Audrey A. Boening and Dorothy M. Bechtel,
by their counsel James D. Stone and Hill, Johnson, Foley, Stone
and Miles, answers Petitioner's Bill of Complaint for

Construction as follows:
1. Respondents admit Paragraphs 1-10 and 12-15.

2. Respondents deny Paragraph 11.

MO RO

James D. Stone.

Hill, Johnson, Foley Stone & Miles
29 W. Susquehanna Avenue

Suite 600

Towson, Maryland 21204

(301) 828-1050

(2 a5p

Robert R.” Bowie, Jr.

Law Offices of Robert R. Bowie, Jr.
29 W. Susquehanna Avenue

Suite 600

Towson, Maryland 21204

(301) 583-2400




CERTIFICATE OF 5ERV1§E

I HEREBY CERTIFY on this _ 5[ day of June, 1990 that
a copy of the aforegoing Joint Answer to Bill of Complaint for
Construction was mailed to Jacob Matz, Equire, 528 E. Joppa
Road, Towson, Maryland 21204, Attorney for Mitchell Pijanowski;
Nelson S. Winter, Esquire, 606 Bosley Avenue, Towson, Maryland
21204, Attorney for Estate; and Jerome T. Lambdin, Esquire, 426
Eastern Avenue, Essex, Maryland 21228, Attorney for Antoinette

V. Litwinski.

UMY

James D. Stone
Attorney for Respondents,
Audrey Boening and Dorothy Bechtel
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LAW OFFICES

JacoB Martz, P.A. e

528 EAST JOPPA ROAD o
TOWSON, MARYLAND 21204

(301 823-5805 {:I L ED

Mapgpo 291 9%

CiRCy,

MebIEWe 1Y
Clerk's Office BALEMORERT FOR
Circuit Court For Baltimore City )
111 North Calvert Street
Baltimore, Maryland 21202

Re: Case No.: 90081076/CE110893
Nelson S. Winter, Pers. Rep., etc. vs. Pijanowski, et al.

Dear Mr. Clerk:

Enclosed for filing in the above captioned case is the Joint Answer
To Bill of Complaint For Construction on behalf of Mitchell J. Pijanowski
and Antoinette V. Litwinski.

Copies of this pleading have this date been sent to Mr. Winter
and Mr. Stone.

Thank you for your cooperation.

S’i cerely,

ob Matz

JM:je
Encls.
cc: Nelson S. Winter, Esquire

James D. Stone, Esquire
Jerry T. Lambdin, Esquire

X

T ’
Sl N




NELSO S. WINTER 2 S
PERSONAL REPRESENTATIVE OF

TIE ESTATE OF ¢ CIRCUIT COURT
ANNA A. SCHOENHALS, DECEASED,
LATT. OF DALTIHORE CITY % FOR
Petitioner & DALTIMORE CITY
"IN EQUITY
v.
¢ | Case: 90081076

CE110893
MITCIHELL J. PIJANOWSII
“‘,\._“_

facy o, 0
> et 2T PN
b N -

and

ANTOINETTE V. LITWINSXI | F, L ED
Moo vy

and Clkcy ’
* T COURT F .
AUDREY A. BOENNING | BALTIMORE cm? "
b B
and "

DOROTHY .. 777 TAL

Respondents
sk 5k sk sk % sk

*

JOINT AMSUER TO DBILL OF COMPLAIIT FOR CONSTRUCTION

ifitchell J. Pijanowski and Antoinette V, Litwinski, by Jacob
atz, Jerry T. Lambdin and Charles ... . ...a their attorneys, for
Answer to the Dill of Complaint For Construction states as follows:

1. That the Respondents admit the allegations contained in
paragraphs numbered 1, 2, 3, and 4,

2. That the Respondents lack sufficient'knowledge or facts
to admit or deny the allegations contained in paragraph number 5.

3. Thr+ +"~ Tcspondents admit the allegations contained in
paragraph numbere 5, 7, and 8.

4. That the Respondents, in answer to paragraph number

0
]




adwit that the decedent's residuary estate became distributable
under and as directed by both Items III and VI of her Last Will and
Testament, dated June 7, 1960.

5. That the Respondents admit the allegations contained in
paragraphs numbered 10 and 11.

6. Answering paragraph number 12, the Respondents deny that
Audrey A. Doenning and Dorothy . .echtel, notwithstanding their
claims, are entitled to the entire residuary estate, but aver that
upon the reading of the entire will of Anna A. Schoenhals, along

ith Item VI of said will, that the entire residuary estate should
be distributed equally, chare and share alike, to:
Audrey A. Doenning, stepdaughter
Dorothy ii. Dechtel, stepdaughter
Mitchell J Pijanowski, son of the late Gertrude Pijanowski, and
Antoinette V, Litwinski, wife of the late Edward Litwinski.
Under the terms of Item VI of her will, the testatrix provided
as follows:
ITEMN VI

All of the dircctions of any sort or lkind of this, uy
Last Yill and Testament, contained for the payment of any sum or
sums of money or the transfer of property, real, personal or mixed,
shall be taken or made upon the expressed condition, in each and
every instance, that such beneficiary, legatee or distributee shall
take such sum or sums of money or property, real, personal or
mixed, to which he or she may be entitled, the same to be paid or
transferred directly to him or her, and also that the said
beneficiary, legatee or distributee so taking shall be held by my
Executor and his successors and assigns, free, clear and discharged
of any and all debts, liens or judgments now standing or later
recovered against him or her, and free and clear from any

assignments or transfers of his or her interests, in this, my Last
Vill and Testament, levies, judgments, executions, attachments and
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sequestrations, and free and clear frbm any and all other processes
of every kind, nature or description that may be instituted against
such beneficiary, legatee or distributee named in this, my Last
Will and Testnrant, :

7. That the Respondents admit the allegations contained in
paragraph numbers 13, 14, and 15.

VHEREFORL, your Respondents pray the following relief.

A. That this Illonorable Court interpret the Last Will and
Testament of Anna A. Schoenhals, and, in particular, Items III and
VI of said will, to determine the proper distribution under said
provisions.

5. That the Respondents Antoinette V., Litwinski and ﬁitchell
J. Pijanoweki be, and they are entitled to share in the residuary
estate on an equal basis, as they are survivors of two of the named -
legatees, and as distributees, and survivors, would take a share
of the Residuary Estate in the event the Residuary Legatees

predeceased the Testatrix.

C. That your Respondents may have such other and further

acob llatz

528 Fast Joppa Road
laryland 21204
223-5805 ;

relief as the nature of their cau

y y Lanbdin

CHARLES L. CHLAN & ASSOCIATES
428 FEastern Boulevard
Baltimore, Maryland 21221
(301) 682-5900

Attorneys for Respondents, Mitchell
J. Pijanowski and Antoinette V.
Litwinski.
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I HEREBY certify that on thir'7’7 1oy of i'ay, 1990, a copy of
the aforegoing Joint Answer to Dill of Complaint for Construction
was nailed postage prepaid to llelson A, Winter, Esquire, 6006 Dosley

Avenue, Towson, ilaryland 21204, and James D, Stone, Zsquire 29 V.,

Susquehanna Avenue, Towson, ilarylanca 21204,




NELSON S. WINTER,

PERSONAL REPRESENTATIVE OF
THE ESTATE OF

ANNA A. SCHOENHALS, DECEASED,
IATE OF BALTIMORE CITY

606 Bosley Avenue

Towson, Maryland 21204

Petitioner
v.
MITCHELL J. PIJANOWSKI
c/o Jacob Matz, Esquire
528 East Joppoa Reoad
Towson, Maryland 21204

and

ANTOINETTE V. LITWINSKI

*

*

c/o Jerome T. Lambdin, Esquirex*

426 Eastern Avenue
Essex, Maryland 21221

and

AUDREY A. BOENNING

c/o James D. Stone, Esquire
29 W. Susquehanna Avenue
6th Floor

Towson, Maryland 21204

and

DOROTHY M. BECHTEL

c/o James D. Stone, Esquire
29 W. Susquehanna Avenue
6th Floor

Towson, Maryland 21204

Respondents
* * * % *

*

*

*
*

FILED

IN THE
APR 927 1990
CIRCUIT COURT
CIRCUII COURT FOR
FOR BALTIMORE CITY

BALTIMORE CITY

IN EQUITY /

Docket:
Folio:

Case: ©0081076CE110293

* * * * * %

STIPULATION OF FACTS

1. Anna A. Schoenhals, of Baltimore City died 8/18/89. Her
Last Will & Testament dated June 7, 1960 and First Codicil thereto
dated November 24, 1979, were duly admitted to probate in the
Orphans' Court of Baltimore City.

1l




2. By Item 1 of the First Codicil to decedent's Will, Nelson
S. Winter, Petitioner, in this <case was named Personal
Representative. Mitchell J. Pijanowski, Antoinette V. Litwinski,
Audrey A. Boenning & Dorothy M. Bechtel are the Respondents.

3. By Item II of the decedent's Will, she gave her residuary
estate to her husband, Walter Schoenhals, (who died 10/11/69) if
he survived her.

4. That Item III of the Will provides as follows:

I, the event my said husband, WALTER SCHOENHALS,
predeceases me, then, and in that event, I give, devise and
bequeath, absolutely, all of the rest, residue and remainder of my
property and estate of every kind, character and description,
whether real, personal or mixed, and wheresoever the same may be
situate, and whether in my possession or in expectancy, or to which
I may be entitled at the time of mv death, or to which I may have
any right or power of testamentary appointment or disposition, to
MRS. AUDREY A. BOENNING of Hyattsville, Maryland, who is a daughter
of my husband; MRS. DOROTHY M. BECHTEL of Westport, Baltimore,
Maryland, who is a daughter of my husband; MRS. GERTRUDE PIJANOWSKI
of Baltimore, Maryland, died 9/12/80, who is my sister; and EDWARD
LITWINSKI of White Marsh, Maryland, died 9/22/82, who is my
brother; in equal shares. In the event that any one or more of the
aforegoing legatees predeceases me, then, and in that event, the
share or shares which any one or more of the aforesaid legateces
who predeceases me would be entitled to receive under the
provisions of this paragraph of this written instrument, if she,
he or they were living, shall be distributed in equal shares to the
survivor or survivors of the aforesaid legatees.

5. That Walter Schoenhals, having predeceased, his wife,
Anna A. Schoenhals, the provisions of Item III of the Will became
effective and the decedent's residuary estate became distributable
to the following in equal shares:

Audrey A. Boenning, stepdaughter

Dorothy M. Bechtel, stepdaunghter (incerrectly called
Dorothy M. Burrit in the Bill of Complaint).
Gertrude Pijanowski, sister

Edward Litwinski, brother

6. Gertrude Pijanowski died 9/12/80, her husband, Mitchell
Pijanowski, have predeceased her on 10/11/53. She had a son,
Mitchell J. Pijanowski, who is living and one of the Respondents.
He is claiming as a survivor of his mother, the share she would
have received if living.




7. Edward Litwinski, died 9/22/82, having had no children,
but survived by his wife, Antoinette V. Litwinski. She is claiming
as a survivor of her husband, the share he would have received if
living.

8. The only question before this court is the interpretation
of Item III of the decedent's Will.

(a) If the Court finds that the decedent intended that
the four (4) named legatees in Item III of the Will were a class
of persons closed by the Will, then the surviving members of that
class, namely Audrey A. Boenning and Dorothy M. Bechtel, are

entitled to take the decedent's residuary estate in equal shares,
or

(b) If the Court finds that the distribution of the
residuary estate should be made to the four named legatees or their
respective survivors then the residuary estate should be
distributed in equal shares to the following:

Audrey A. Boenning
Dorothy M. Bechtel
Mitchell J. Pijanowski
Antoinette V. Litwinski

O

cob Matz, Esq. \
28 East Joppa Road
owson, Maryland 21204
>y for Mitchell J. Pijanowski

Aé;gy
Wiere T Fmiic

ferome T. Lambdin, Esq.
426 Eastern Avenue
Essex, Maryland 21228

Attorney for Antoinette v. Litwinski

s A G

James D. Stone, Esqg.

23 W. Susgquehanna Ave., 6th Fl.

Towson, Maryland 21204

Attorney for Audrey A. Boenning and
Dorothy M. Bechtel
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Nelson S. Winter
606 Bosley Avenue
Towson, Maryland

Telephone: (301) 321-6222
Personal Representative of

Estate of Anna A.
and Petitioner

21204

Schoenhals
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AFFIDAVIT OF SERVICE

I hereby certify under the penalties of perjury that on March

22, 1990, I did forward by

certified mail, return receipt

requested, to the Respondents in care of their respective counsel
a copy of the Bill of Complaint for Construction filed in this

case.




United States Post Office, return receipts are attached hereto
signed by the following counsel for the Respondents:

Jacob Matz, Esq.

528 East Joppa Road

Towson, Maryland 21204

Counsel for Mitchell J. Pijanowski
Service made on March 26, 1990

Jerome T. Lambdin, Esq.

426 Eastern Avenue

Essex, Maryland 21221

Counsel for Antoinette V. Litwinski
Service made on March 26, 1990

James D. Stone, Esq.
29 W. Susquehanna Avenue, 6th Floor
Towson, Maryland 21204

Counsel for Audrey A. Boenning and Dorothy M. Bechtel
Service made on March 27, 1990

. .
Nelson S. Winter
Counsel and Personal Representative

of Estate of Anna A. Schoenhals

NSW/clr
C2:SCHOEN.AFF
4/17/90 (1)
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2. [3 Restricted Delivery.

3. Article Addressed to: )

Tacelb MIt Z. — ESZ.
528 £. Tpre 5o
Lk S I AL 2/20Y

4. Article Number

71 298 529

Type of Service:

0 Registered O Insured
ified [Jcop
Express Mail

Always obtain signature of addressee or
agent and DATE DELIVERED.

5, Signagfre — Addressee
X . m e &»A{,ML..

6 Slgnature - Ager{tf

7. Date hv

2¢ /)

8. Addressee’s Address (ONLY if
requested and fee paid)

PS Form 381? Teb. 1980
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Circuit Court for Baltimore City
Saundra E. Banks, Clerk
111 N. Calvert S¢t. - Room 462
Baltimore, Md. 21202

WRIT OF SUMMONS Case Number _90081076CE110893

STATE OF MARYLAND, CITY OF BALTIMORE TG W T:
Certified Mail

TOMitchell J. Pijanowski
c/o0 Jacob Matz, Esgq.
528 E. Joppa Rd.
Towson, Md. 21204

You are hereby summoned to file a written response by pleading or motion in this Court to the attached

Complaint filed by Nelson S. Winter, etc. 606 Bosley Avenue
(Name & Address)

Towson Md. 21204

within __30 days after service of this summons upon you.

WITNESS the Honorable Chief Judge of the Eighth Judicial Circuit of Maryland. /m‘\’[\
g / §7>/<7 ! | A3 &%
Date Issued ___03/23/90 / i to, S
CLERK Clerk &
Cirouit Court for Balto. City . 198%

TO THE PERSON SUMMONED:
l. PERSONAL ATTENDANCE IN COURT ON THE DAY NAMED IS NOT REQUIRED.

2. FAILURE TO FILE A RESPONSE WITHIN THE TIME ALLOWED MAY RESULT IN A JUDGMENT
BY DEFAULT OR THE GRANTING OF THE RELIEF SOUGHT AGAINST YOU.

SHERIFF'S RETURN

Person Served Time _______ Date

Person Served Time ____ Date

Non Est (Reason)

Fee $ Sheriff

NOTE:
1. This summons is effective for service only if served within 60 days after the date it is issued
2. Proof of service shall set out the name of the person served, date and the particular place and manner of service.
If service is not made, please state the reasons.
3. Return of served or unserved process shall be made promptly and in accordance with Rule 2-126.
4. If this summons is served by private process, Process server shall file a seperate affidavit as required by Rule
2-126 (a).

CC—-29




Circuit Court for Baltimore City
Saundra E. Banks, Clerk
111 N. Calvert St. - Room 462
Baltimore, Md. 21202

WRIT OF SUMMONS Case Number 90081076CF 110893

STATE OF MARYLAND, CITY XOB<BALTIMORE TOXWKT :
Certified Mail

Oﬂntoinette V. Litwinski
c/o0 Jerome T. Lambdin, Esqg.
426 BEastern Avenue
Essex Md. 21221

You are hereby summoned to file a written response by pleading or motion in this Court to the attached

Complaint filed by Nelson S. Winter efc 606 Bosley Avenue
(Name & Address)
. Towson Md. 21204
within 29 days after service of this summons upon you.

WITNESS the Honorable Chief Judge of the Eighth Judicial Circuit of Maryland.

Date Issued __03/23%/90

TO THE PERSON SUMMONED: Clerk
Cirouit Court for Balto. Cit
‘ 1. PERSONAL ATTENDANCE IN COURT ON THE DAY NAMED I

2. FAILURE TO FILE A RESPONSE WITHIN THE TIME ALLOWED MAY RESULT IN A JUDGMENT
BY DEFAULT OR THE GRANTING OF THE RELIEF SOUGHT AGAINST YOU.

SHERIFF'S RETURN

Person Served Tme _______ Date

Person Served Time ______ Date

Non Est (Reason)

Fee $ Sheriff

NOTE:

1. This summons is effective for service only if served within 60 days after the date it is issued

2. Proof of service shall set out the name of the person served, date and the particular place and manner of service.
If service is not made, please state the reasons.

3. Return of served or unserved process shall be made promptly and in accordance with Rule 2-126.

4. If this summons is served by private process, Process server shall file a seperate affidavit as required by Rule
2-126 (a).

CcC-—-29




Circuit Court for Baltimore City
Saundra E. Banks, Clerk
111 N. Calvert St. - Room 462
Baltimore, Md. 21202

WRIT OF SUMMONS Case Number9Q081074CF 110893

STATE OF MARYLAND, XY OF<BALTIMORE TOXWKX
Certified Mail
TO: Audrey A. Boenning
c/o James D. Stone, Esq

29 W. Susqguehana Ave. 6th fl.
Towson Md. 21204

You are hereby summoned to file a written response by pleading or motion in this Court to the attached

Complaint filed by Nelson S. Winter etc. 606 Bosley Avenue
(Name & Address)

Towson Md. 21204

within ___30  days after service of this summons upon you.

WITNESS the Honorable Chief Judge of the Eighth Judicial Circuit of Maryland.

| TR 85
o g ﬂw/ J /S TR
Date Issued _ 03/23/90 A (= £ -%
CLERK T T

[

- ::.i ~

Clerk \ g ,
TO THE PERSON SUMMONED: Circuit Court for Balto. City \f‘el}s/

1. PERSONAL ATTENDANCE IN COURT ON THE DAY NAMED IS NOT REQUIRED.

2. FAILURE TO FILE A RESPONSE WITHIN THE TIME ALLOWED MAY RESULT IN A JUDGMENT
BY DEFAULT OR THE GRANTING OF THE RELIEF SOUGHT AGAINST YOU.

SHERIFF'S RETURN

Person Served Time Date

Person Served Time Date

Non Est (Reason)

Fee $ Sheriff

NOTE:

1. This summons is effective for service only if served within 60 days after the date it is issued

2. Proof of service shall set out the name of the person served, date and the particular place and manner of service.
If service is not made, please state the reasons.

3. Return of served or unserved process shall be made promptly and in accordance with Rule 2-126.

4. If this summons is served by private process, Process server shall file a seperate affidavit as required by Rule
2-126 (a).

&

CC—29 1




Circuit Court for Baltimore City
Saundra E. Banks, Clerk
111 N. Calvert St. - Room 462
Baltimore, Md. 21202

WRIT OF SUMMONS Case Number 9008107&CF110893

STATE OF MARYLAND, GITY OB BALTIMORE XTOKWKT':
Certified Mail

TO:Dorothy M. Bechtel
c/o James D. Stone, Esg.
29 W. Susquehana Avenue 6th F1.
Towson, Md. 21204

You are hereby summoned to file a written response by pleading or motion in this Court to the attached

Complaint filed by Nelson S. Winter etc. 606 Bosley Avenue
(Name & Address)

Baltimore Md. 21204

within _30 ____ days after service of this summons upon you.

WITNESS the Honorable Chief Judge of the Eighth Judicial Circuit of Maryland.
o co N L3 F0R :5?,)};
. M-wc’l,x&/ L%:‘ N “‘zz /, ’} Lo .
3 03/23/90 AT AN S o
Date Issued 5

- " ™7

CLERK- omsom e © e e e oo s S

Claery - W &\h .

TO THE PERSON SUMMONED: Cirouit Court Zor Belto. City \&.03//
98

1. PERSONAL ATTENDANCE IN COURT ON THE DAY NAMED IS NOT REQUIRED.

2. FAILURE TO FILE A RESPONSE WITHIN THE TIME ALLOWED MAY RESULT IN A JUDGMENT
BY DEFAULT OR THE GRANTING OF THE RELIEF SOUGHT AGAINST YOU.

SHERIFF'S RETURN

Person Served Time _____ Date

Person Served Time _____ Date

Non Est (Reason)

Fee $ Sheriff

NOTE:

1. This summons is effective for service only if served within 60 days after the date it is issued

2. Proof of service shall set out the name of the person served, date and the particular place and manner of service.
If service is not made, please state the reasons.

3. Return of served or unserved process shall be made promptly and in accordance with Rule 2-126.

4. If this summons is served by private process, Process server shall file a seperate affidavit as required by Rule
2-126 (a).

CC—-29

L5
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NELSON S. WINTER, " MAR 22 1990 1N THE
PERSONAL REPRESENTATIVE OF
THE ESTATE OF CIRQUIT COURT FORIRCUIT COURT
ANNA A. SCHOENHALS, DECEASED BALTIMORE CITY,
LATE OF BALTIMORE CITY * FOR
606 Bosley Avenue ” '
Towson, Maryland 21204 * BALTIMORE CITY
Petitioner * IN EQUITY
V. Docket:
MITCHELL J. PIJANOWSKI * Folio:
c/o Jacob Matz, Esquire
528 East Joppa Road * Case:
Towson, Maryland 21204
and
*
ANTOINETTE V. LITWINSKI 9= 170M03/23/90 DORH2431 A H4ud
c/o Jerome T. Lambdin, Esgdire . wdq §0900310
426 Eastern Avenue ' H0O0DDD76
Essex, Maryland 21221 * CIVIL $80.00
. LLIERA $.0.00
and * BITL $90.00

CHECK $20.00
AUDREY A. BOENNING

. $0.
c/o James D. Stone, Esquire CHNG 0.00
29 W. Susquehanna Avenue *
6th Floor
Towson, Maryland 21204 *
and *
DOROTHY M. BECHTEL 8
c/o James D. Stone, Esquire
29 W. Susquehanna Avenue *
6th Floor
Towson, Maryland 21204 *
Respondents *
* * * * * * * * * %* * *

BILI, OF COMPLAINT FOR CONSTRUCTION

Petitioner, Nelson S. Winter, Esquire, Personal Representative

of and Attorney for the Estate of Anna A. Schoenhals, petitions




this Honorable Court for a construction of the Lagt Will and

Testament of the decedent, Anna A. Schoenhals, saying:

1. That Anna A. Schoenhals, late of Baltimore City, died on
August 18, 1989.

2. That subsequent to the death of the said Anna A.
Schoenhals, your Petitioner offered for probate with the Orphans'
Court of Baltimore City, a Last Will and Testament of said
decedent, dated June 7, 1960, Anna A. Schoenhals, and a First
Codicil thereto dated November 24, 1979. Copies of said documents
are attached hereto and incorporated herein by reference.

3. That the said First Codicil to the said Last Will and
Testament named your Petitioner as Personal Representative.

4. That Letters of Administration were granted to your
Petitioner by the Register of Wills for Baltimore City in
administrative probate, under Estate Number A30661.

5. That after the sale of assets and payment of expenses,
the estate consists of interest-bearing checking and money market
accounts of approximately $50,000.

6. That the aforesaid Will and First Codicil dated June 7,
1960 and November 24, 1979, respectively, are presently in the
estate file maintained by the Register of Wills for Baltimore City
in Estate Number A30661. |

7. That the decedent by Item II of her said will dated June
7, 1960, gave her residuary estate to her husband, Walter

Schoenhals, who died on October 11, 1969, if he survived her.

8. That Item III of the Will provided that, if Walter




Schoenhals predeceased her (Anna A. Schoenhals) all the rest,
residue and remainder of her property and estate would be
distributed to four named legatees, in equal shares. In the event
that one or more of the said legatees predeceased Anna A.
Schoenhals, then such share or shares "shall be distributed in
equal shares to the survivor or survivors of the aforesaid
legatees."
That for clarification the provisions of Item II and III of
the decedent's will read as follows:
ITEM IT.

"After the payment of all my legal debts, funeral
and burial expenses and the costs of procuring and
erecting a suitable marker at my grave as aforesaid and
the costs of the administration of my estate, I give,
devise and bequeath, absolutely, all of the rest, residue
and remainder of my property and estate of every kindg,
character and description, whether real, personal or
mixed, and wheresoever the same may be situate, and
whether in my possession or in expectancy, or to which
I may be entitled at the time of my death, or to which
I may have any right or power of testamentary appointment
or disposition, to my husband, WALTER SCHOENHALS, if he
is living at the time of my death.

ITEM TITT.

In the event my said husband, WALTER SCHOENHALS,
predeceases me, then, and in that event, I give, devise
and bequeath, absolutely, all of the rest, residue and
remainder of my property and estate of every king,
character and description, whether real, personal or
mixed, and wheresoever the same may be situate, and
whether in my possession or in expectancy, or to which
I may be entitled at the time of my death, or to which
I may have any right or power of testamentary appointment
or disposition, to MRS. AUDREY A BOENNING of Hyattsville,
Maryland, who is a daughter of my husband; MRS. DOROTHY
M. BECHTEL of Westport, Baltimore, Maryland, who is a
daughter of my husband; MRS. GERTRUDE PIANOWSKI of
Baltimore, Maryland, who 1is my sister; and EDWARD
LITWINSKI of White Marsh, Maryland, who is my brother;

3




in equal shares. In the event that any one or more of

the aforegoing legatees predeceases me, then, and in that

event, the share or shares which any one or more of the

aforesaid legatees who predeceases me would be entitled

to receive under the provisions of this paragraph of this

written instrument, if she, he or they were living, shall

be distributed in equal shares to the survivor or

survivors of the aforesaid legatees."

9. That the said Walter Schoenhals, having predeceased his
wife, Anna A. Schoenhals, on October 11, 1969, the decedent's
residuary estate became distributable as directed by Item III of
her Last Will and Testament, dated June 7, 1960.

10. That the persons named to take the residuary estate by
Item III of the will and their relationship to the testatrix are
as follows:

Audrey A. Boenning, stepdaughter

Dorothy M. Burrit, stepdaughter

Gertrude Pijanowski, sister

(spelled in will "“Pianowski")

Edward Litwinski, brother

Gertrude Pijanowski died September 12, 1980, her husband
Mitchell Pijanowski, having predeceased her on October 11, 1953.
She had one child, a son, Mitchell J. Pijanowski, who is living and
one of the named Respondents.

Edward Litwinski died September 22, 1982, having had no
children, but survived by his wife, Antoinette V. Litwinski, one
of the named Respondents.

Audrey A. Boenning and Dorothy M. Bechtel are living and are
named as Respondents.

11. That Respondents, Mitchell J. Pijanowski and Antoinette

V. Litwinski, have informed your Petitioner that they believe they




are entitled to the shares of the residuary estate of Anna A.
Schoenhals which were bequeathed to Gertrude Pijanowski and Edward
Litwinski by Item III of the Last Will and Testament of Anna A.
Schoenhals.

12. That Respondents Audrey A. Boenning and Dorothy M.
Bechtel claim that because of the deaths of Gertrude Pijanowski and
Edward Litwinski they are the sole surviving legatees named in the
will and are therefore entitled to the entire residuary estate.

13. That it is not possible to properly administer and close
the estate of Anna A. Schoenhals, deceased, until such time as the
resolution of the issue of the proper distribution under Item IIX
of the Last Will and Testament is resolved.

14. That all of the Respondents are represented by counsel
and have authorized that service of process be made on their
counsel.

15. That your Petitioner files herewith copies of the death
certificates of:

Walter S. Schoenhals, 10/11/69 (DOD)

Gertrude Pijanowski, 9/12/80 (DOD)

Edward Litwinski, 9/22/82 (DOD)
which he prays be made a part hereof.

WHEREFORE, your Petitioner prays the following relief:

A. That this Honorable Court interpret the Last Will and
Testament of Anna A. Schoenhals, and, in particular, Item III of

said will, to determine the proper distribution under said

provision.




B. That your Petitioner may have such other and further
relief as the nature of his cause may require.

AND AS IN DUTY BOUND, ETC.

Ul S WL Th
NELSON S. WINTER

Personal Representative of the
Estate of Anna A. Schoenhals
606 Bosley Avenue

Towson, Maryland 21204

ATTESTATION

THE UNDERSIGNED, Nelson S. Winter, does hereby solemnly
declare and affirm under the penalties of perjury that the contents
of the aforegoing Bill of Complaint for Construction are true and

correct to the best of his knowledge, information and belief.

Y DR

Nelson S. Winter




CERTIFICATE OF SERVICE

I hereby certify that on this aavw(.day of March, 1990, a copy
of the foregoing Bill for Construction was sent by certified mail,
return receipt requested, to:

Jacob Matz, Esqg.

Attorney for Mitchell J. Pijanowski
528 East Joppa Road

Towson, Maryland 21204

Jerome T. Lambdin, Esq.

Attorney for Antoinette v. Litwinski
426 Eastern Avenue

Essex, Maryland 21228

James D. Stone, Esq. :
Attorney for Audrey A. Boenning and Dorothy M. Bechtel
29 W. Susquehanna Ave., 6th Fl.

Towson, Maryland 21204 '
N A ST

Nelson S. Winter

606 Bosley Avenue

Towson, Maryland 21204
. Telephone: (301) 321-6222

CMM/NSW:clr
L2/Shoenhals.boc




LAST WILL AND TESTAMENT

OF

ANNA A, SCHOENHALS

[AA

I, ANNA A, SCENENHALS, of the City of Baltimore,
State of Maryland, being of lawful age and of sound and dis-
posing mind, memory and understanding, do hereby make, publish
and declare this to be nmy Last Will and Testament, and do

hereby revoke any and all wills and codicils thereto here-

tofore made by mc,
ITEM I,
I hereby authorize, empower and direct the Executor
of my estate. heveoinafteor nnacd, to pay all of my lesal debts,

frnerval and Lorial cooenses, tho costis of nrocuring and ercct-

iny o sultable mavier at wmy srave if none has been evected

at the time of my death, and the costs of the administration

of my estate out o1 the asscets of my estate,

The total amount of money to be expended in con-
nection with my funeral and burial and vwnrocuring and erecting

a suvitable rier at my grave as atoresaid shall be in the

a mna

sole and absoulute discretion of tne Executor of my estatce, and

any and all costs and expenscs incurred in connection with

my {uneral and vurial and procuring and erecting a suitable

mar'<ier at wy grave as aforcecgaid shall be chargeable azainst

and »aid out of the assets of my estate without regard to any

limitation or restriction iwposcd by law and it shall not be

neccssary for the Lncentor of my estate to sccure any order,

Baltimore

Court of

avproval or ratification of the Orphans'




City or any other court, commission, board or other agency

to do so regardless of tne amount of such costs and expenses.

ITEM II.

After the payment of all my legal debts, funeral
cndd o oordial o esnenmes and the costs of nrocuring and crecting
a suitavble marker at my orave as aforesaid and the costs of
the administration of ny estate, I give, devise and bequecath,
absolutely, all of the rest, residue and remainder of my
nroperty and estate of every kind, character and description,
whether real, nersonal or mixed, and wheresoever the same.
may be Situqte, ang whether in my possession or in expectancy,
or to which I may be entitled at the time of my death, or
to which I may have any right or power of testamentary appoint-

ment or disposition, to my husband, WALTER SCHOENHALS, if

he is living at the time of my death.

YPEM OIIYL,

P

In the event my said husband, WALTER SCHOENHALS,
nredeceases me, then, and in that cvent, I give, devise and
becgueath, absolutely, o1l of the rest, residue and remainder
of my property and estate of every kind, character and descrip-
tion, whether real, personal or mixed, and wheresoever the
same may be situvate, and whether in my possession or in ex-~
necetancy, or to which I may be entitled at the time of my
death, or to which I may have any right or power of testa-
mentary appointment or disposition, to MRS, AUDREY A. BOENNING

of Hyattsville, Maryland, who is a daughter of my husband;
y ) y ) o

MRS, DORODOTHY M. RBECHTEL of Westport, Baltimore, Maryland,
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“hoots nodaushter of my husband; MRS, GERATRUDE DIANOWS: )
of laltimore, Maryland, who is my sister; and EDWVARD LITWINSKI
ol white Marsh, Maryland, who is my brother; in equal shares,
In the event that any one or more ol the aforegoing lecatees

. predeceases me, then, and in that event, the share or shares
choch any one or o awove ol the aforesaid lcgntcos.who pre-—
deccases me would we ent&tled to‘receive under the provi-
sions of this paragraph of this writteﬁ instrument, if she,
he or they were living, shall be distributed in equal shares

to the survivor or survivors of the aforesaid legatees,
ITEM IV.

Any and all property of every kind, character and
. description, whether real, personal or mixed, which at the
time of my death is owned by my said husband, WALTER SCHOENHALS,
and me in our Jjoint names, or which upon my dcath will pass
lil to oy said hveband Ly operation ol law or under which wy
,\3' saic husband is a beneficinry, dincluding, but not limited to,
N\
\QE banii accounts, real estote or any interest therein, securities
and life insurance policies, shall be the sole and separate
property of my said hvsband, WALTER SCHOENIALS, and shall

not bhe subject to any of the terms and provisions of tais

written instrument,
ITEN V.

During the period of administration and settlement
of my estatc, my Eixccutor is hereby granted full power and

authority to pay over to my said husband, WALTER SCUHOLNHALS,

if he is livine, out of the corpus of my estate or the income

therefrom, guch sum or sums of money from time to time as




my Lxecutor may deem advisable or proper to provide for my
<

said husband's proper and comfortable care, maintenance and

support, but in cach instance my Ixecutor shall take into

consideration all other sources of income and the financial

resovees of my said husband as the same may be known to my

hnecator and the stondard of liviny to which my said husband

hnas become accustowmed,
ITEM VI.

All éf the directions of any cort or kind of this,
my Last Will and Testament, contained for the payment of any
sum or sums of money or the transfer of property, rcal, per-

. sonal or mixed, shall be taken or made upon the expressed
condition, in each and every instance, that such beneficiary,

legatee or distributee shall take such sum or sums of mone
y

A grorooerty, vend, verconnl ovr o mdnied, to which he o1 she

N may e contitied, tue same to boe naid or transferred directly

to him or her, and alse that the said beneficiary, legatec
or dizstributee so talking shall be held by my IExecutor and
his successors and assigns, free, clear and discharged of
‘ . any and all debts, liens or judgments now standing or later
recovered azainet him or her, and free and clear from any
assignments or transfers of his or her interests, in this,
my Last Will and Testament, levies, judgments, executions,
attachments and seguestratious, and frec and clear fronm

any and all other nrocesses of every kind, nature or de-
scription that may be instituted against such beneliciary,

legzatee or distributee named in this, my Last Will and

Testament.
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ITEM VII,

In order to facilitate the settlement of my estate,
1 hereby authorize and empower the Executor of my estate,
in his solec and absolute discretion, without any applica-
Croe Lo, or any ovder of ) the Oephans' Covrt ol Saltimore
.
City or any otiher court, board, commigsion or asency, SO
to do, and for such consgideration as to my Executor shall
seen proper,’to sell, lease, grant, assizn, convey, transfer,
exchange, or in any otiner manner, conditionally or absolutely,
< to dispose of all or any part of my property, rcal, personal
. ' or mixed, and to make, execute, acknowledze and deliver
proper deeds, conveyances and transfers therefor; and in
. the case ol any such sale or other disposition, it shall
not be necessary for the purchaser or any other person so

dealing with my said Exccutor to sce to the anplication of

the puveelse aoney or sthoer congcidevation,

o : ' TPIN VITL.

The full amount of any and all estate, inheritance,
snccecession and transfer taxes, and govermmental charges of
. every xind, which may be lawifully assessed by, or be or
become due and payable to, the United States of America
or any state or political subdiviegion thereof or any other
taxine authority, as a result or in consequence of my death,
shall be paid by my Executor out of the assets of my estate,
and such tascs and clinrges shall be paid by my Executor
bYefore he distributes ny estato,.and cucly payment shall

be made without any right of reimbursement therefor what-

soever from any person, corporation or other legal cntity.




ITEN TX,
All orovisions made under this, my Last Will
and Testament, for the benefit of my husband, WVALLED
SCUNENHNALS, are contingent upon my said husband surviv-
<4
iny s dSov oo neriod of gixty (69) days; and in the event
4 my said husbunq does not‘survivo me for the said pcriod
of sixty (60) days, then the provisions of this, my Last
Will and Testament, shall be annlied and interpreted in
the same manner as they would have been if my said husband
had predecensed e, |
ITEN .
. : I hereby nominate, constitute and appoint as
. the IExecutor of this, wmy Last Will and Testament, as here-
)
\ in set forth, WADZ (I, CRESWELL, of Baltimore, Maryland.
f\. l_ ‘ :
\ o Tioobhooooeor o B oo 8 VJADDE L UL ALY orodeccasces ac o
\§3 for any other reason iz not able or refvees to act ag
the luccevtor of ay estate, 1 hereby nominate, constitute
and u»poiht as the Maecutor of wy cstate, WILLIAMN . MARSUALL,
' L0, , of the Daltimore 2Z2ar. In the event the said WILLI
. T, MARSUALL acts as the fnceutor of my cestate, he is

heveby anthorized and eupowered to f+lly and completely

exercise any and all of the power and authority which 1

-4

VT T
JLSVELL

liave vested in VADL X oz the IZzecutor of this,

my Last Will and Testoament, under tbe terms and provisions

of Lhis writton instrusoent. Inasmuch as I have absolute
coniitdonce in thobinteﬁrity of both the said WADE I, CRESVELL

ard ULLEANY Lo MARGTALL, Lt iw omy o wish and T hereoby direct

that thoe ove actiny as the Ixeentor of ny estate be excused




from the necegsity of giving bond cxcent to the extent

required by law,

IN TESTIMONY WHEREOF, I have hereunto subscribed

my name and affixed my seal, this 777L day of 5cw71@

in the year of Dur Lord, ninetecn hnndred and sixty.

-

.7 Cop ,
JZF?ldjé;JKZz zicf#w@77ﬂqﬁs(SEAL)

Anna A, Schoenhals

Signed, sealed, published and declared by ANNA A;
SCHOLENKALS, the above named Testatrix, as and for her last
Will and Testament, in the presence of us, who, at her
. request, in her presence, and in the presence of each other,

nave hereunto subscribed our names as witnesses,.
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LAW OFFICES
ASKEW, WILSON
& DICICCO, P.A.

TOWSON, MD. 27.04

FIRST CODICIL

TO

LAST WILL AND TESTAMENT

oF

ANNA A. SCHOENHALS

I, ANNA A. SCHOENHALS, of the City of Baltimore,
State of Maryland, being of sound and disposing mind, memory,
and understanding, do make, publish, and declare this as and
for a First Codicil to my Last Will and Testament dated June
7, 1960.

ITEM 1. I hereby revoke Item X of my said Will
and substitute in lieu thereof the following;

I nominate, constitute, and appoint
NELSON S. WINTER to be Persoanl Representative of my Estate.

If the said NELSON S. WINTER predeceases
me or 1s unable or unwilling to act then I appoint his son,
STEPHEN C. WINTER as my Personal Representative.

I direct my Personal Representative shall
not be requitred to give a bond for the faithful performance
of his duties.

In addition to the powers and authorities
given fiduciaries by law, I authorize and empower my Personal
Representative to sell any part of my Estate that he.deems
proper and to compromise any matter in favor of or against my
Estate and his decision in respect thereto shall be final and
binding upon all persons interested in my Estate.

ITEM 2. As herein modified, I hereby confirm and

republish my said Last Will and Testament.




IN WITNESS WHEREQOF, I have hereunto set my hand and

~ p
affixed my seal this i/ﬁb%ay of (%707jﬂ/yvbé%ey’“ , 1979.

; (oruna Lrhotobaliss

ANNA A. SCHOENHALS

SIGNED, SEALED, PUBLISHED, and DECLARED by the
above named, ANNA A. SCHOENHALS, as and for a First Codicil
to sailid Last Will and Testament dated June 7, 1960, in our
Presence, who, at her request, in her presence, and in the

presence of each other, have hereinto subscribed our names

as witnesses this 4/‘7“5;& of 070“%&4/W , 1979,

C/{Z{Z j7 \Q£LQ4Arézéf7 )
. Name 7‘5’0’6/ /%JA JQL ///}_,Z/VLQ\’ / ( S r‘»
Oé:)/Z:éj¥-i>%iJ&} 2 /22

Address

ﬁz&(o 6&@/00(/ L -
Name 7(:":’/(7 7 /7/31‘6/(/4’/660 &ﬁ;,//?;?/'l/(/@“,/‘ v’/(;{?‘)’f"cr(

Address
LAW OFFICES
ASKEW, WILSON
& DICICCO, P. A,
TOWSON, MD, 21204
4 _2—
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MSA SC 5458-82-150 http://msamail/iclient/Preview Msg.aspx?SeqNum=503624255
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From: Jennifer Hafner +-1-10

To:  Ray Connor, Doris Byrne, Sheila Simms, Edward Papenfuse I"mjﬁ (09
Date: Monday, February 01, 2010 9:55:48 AM

Subject:MSA SC 5458-82-150

| have added five additional cases to this work order which need to be pulled and scanned. They are -

DUMBELLS ASSCS,ETAL V CONSUMER PROTECTION Box 739 Case No. 90059044 [MSA
T2691-3376, OR/11/12/24]
File should be named msa_sc5458_82_150_[full case number]-###4#

WINTER,ETAL VS PIJANOWSKI,ETAL Box 783 Case No. 90081076 [MSA T2691-3420, DL g-"' 1

OR/11/12/68] TITmnr9c (09
File should be named msa_sc5458_82_150_[full case number]-####

POINDEXTER VS ALEXANDER & ALEXANDER Box 927 Case No. 90164037 [MSA T2691-3564,
OR/11/14/44]
File should be named msa_sc5458_82_150_[full case number]-###4#

LEBSON MD VS BOARD OF MUNICIPAL Box 959 Case No. 90184037 [MSA T2691-3596, |
OR/11/14/76]
File should be named msa_sc5458_82_150_[full case number]-####

HARRINGTON VS SECRETARY OF PUBLIC SAFETY Box 969 Case No. 90190075 [MSA T2691-3606,
OR/11/15/2]
File should be hamed msa_sc5458_82_150_[full case number]-####
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