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IN THE COURT OF SPECIAL APPEALS

OF MARYLAND

Application for Leave to Appeal
No. 39

September Term, 1990

INMATE GRIEVANCE

JOHN WILLIAM SIMMS

INMATE GRIEVANCE COMMISSION

Moylan,
Wilner,
Bell, Robert M.,

JJ.

PER CURIAM

Filed:  august 23, 1990




The application of John William Simms for leave to
appeal from a denial of relief from an inmate grievance
proceeding has been read, considered, and is denied.

APPLICATION FOR LEAVE
TO APPEAL DENIED.
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NO. 89142059/ CL 97862
John William Simms # 140-766
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IN THE
CIRCUIT COURT FOR
VS. BALTIMORE CITY

Saundra E. Banks, Clerk

Secretary of Public Safety and
Correctional Services

CERTIFICATE BY CLERK OF THE COURT, TO TRANSCRIPT OF RECORD.

State of Maryland, Baltimore City, Set.:

|, Saundra E. Banks, Clerk of the Circuit Court for Baltimore City, hereby certify that
the foregoing is a true transcript, taken from the record and proceedings of the said
Court, in the Therein entitled cause.

| further certify that all counsel of record, heretofore, have been notified to inspect
the foregoing transcript of record, prior to its transmission, and that said counsel have
had ample opportunity for such inspection.

In testimony whereof, | hereunto set my hand and affix the seal
of the Circuit Court for Baltimore City aforesaid, on this day
of June 21 » 19 90 .

SEAL OF Transcript of record :
THE COURT Open Court Costs ,U/// |

ha & Pealo

', Clerk of the Circuit Court for Baltimore City
Testimony /V///
Court Reporter A//7
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STATE OF MARYLAND
INMATE GRIEVANCE COMMISSION

ORDER

In the Matter of John Simms, #140766 IGC NO. 20288
Maryland Penitentiary

Mr. Simms first filed this grievance on May 18, 1988. Upon preliminary review
by the Inmate Grievance Commission, his grievance was Administratively
dismissed without a hearing. Mr. Simms appealed that decision to the Circuit
Court for Baltimore City. As a result of that appeal, anr Order of Remand was
issued by the Honorable Thomas Ward, Judge of the Circuit Court for Baltimore
City, in which this Commission was instructed to conduct a full, evidentiary
hearing to determine whether Mr. Simms® adjustment hearing on May 3, 1988 was
conducted in accordance with applicable law and regulations; and to determine
whether the adjustment conviction was based upon substantial evidence.

Commissioners Matz, Hergenroeder and Millard heard this grievance at the
Maryland Penitentiary on March 15, 1989. Representing the institution was
H.E. Rodgers, Classification Supervisor. Present as a witness was Hearing
Officer Shawn Jackson. All parties were duly sworn prior to the taking of
testimony and afforded the opportunity to review the relevant and pertinent
documents to be considered by the Commission.

-
-

Summary of the Proceedings

Mr. Simms testified that he was found guilty of assault by the Hearing Officer,
but he said that he was assaulted in the shower by James Trimble. He stated
that when Mr. Trimble hit him, he hit him back in order to protect himsalf.
Mr. Simms said that when a fight takes place, only one person should be found
guilty and that person should be the person who started the fight, which in
this instance was James Trimble.

Mr. Jackson testified that Mr. Trimble said that Mr. Simms assaulted him first
and Mr. Simms said that Mr. Trimble struck him first. Mr. Jackson said that
he found both of the inmates guilty of assaulting each other.

Findings of Fact

-

The Commission finds:

1. Mr. Simms' adjustment conviction was based upon substantial evidence.
Mr. Simms admitted that he was involved in a fight with Mr. Trimble
while in the shower and that he struck Mr. Trimble.




John Simms, #14C -2- IGC No. 20288

2. Mr. Simms' adjustment hearing on May 2, 1988 was conducted in accordance
with applicable laws and regulations.

3. Both Mr. Simms and Mr. Trimble were involved in a fight in the shower.
They both exchanged blows and thereby assaulted each other. Both were
guilty of violating Rule #1.

Conclusion

In light of the foregoing, the Commission concludes that the grievance of John
Simms is without merit.

Disposition
|

. Having concluded that the grievnce of John Simms is without merit, the l

Commission orders it dismissed. v

this 19t0 4.y o MAY , 1989. |

‘\‘/\l . "iﬁf l/'u,l\th : 7‘ a
Herbert Matz L;7 —7 Donald Millard Henry Hergenroeder
Commissioner Commissioner Commissioner

-
-
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STATE OF MARYLAND
DEPARTMENT OF PUBLIC SAFETY AND CORRECTIONAL SERVICES

WILLIAM DONALD SCHAEFER
GOVERNOR

MELVIN A. STEINBERG
LT. GOVERNOR

BISHOP L. ROBINSON
SECRETARY

MARVIN N. ROBBINS
EXECUTIVE DIRECTOR

INMATE GRIEVANCE COMMISSION
Suite 302, Plaza Office Center
6776 Reisterstown Road
Baltimore, Maryland 21215-2346
(301) 764-4257
TTY FOR THE DEAF: 486-0677

May 15, 1989

mr, John Simms, %#140766
mMd. Pen.

Enclosed please find a photocopy of the Commission”s
Order(s) in the following matter(s). Please note the final
disposition is either without merit or moot.

IGC No. 20288

Sincerely,

Marvin N. Robbins
Executive Director
MNR/ps

v
|
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Appendix 1 to DCR 105-2 . ( ) J
. . Maryland Division of Correction 274,

Institution

Notice of Infraction or Incident

. ate o 700 :
I. Name QW /XJ/WVM No. /#07éé Efractit;m 9/‘:;”'?&1““ };x

A report % been filed charging you with the following violation(s):

Major: Rule # /S — — Minor: Rule #
S Faes (What Hoppenety. —n ot e alrve MM(
' y O o hpsieio .
f/ﬁ afrve WMMMW%WMW jwa //u.mAé
R A% Moo

//umll&,mﬁk/éa’n(ac@ WM%M%WW;@
%MW«% OZCMMM. 77(L Lorr erssrolic wire

‘Ma/ﬂf Lr7 Provax M/Jlééﬂ__i_&w

M

EXHIBIT # l

Criavant _Inst.i
I6C No._202 € ¥
Date__>1/S /5]

_ Reporting Ofﬁcd aiarn ///M L

The report, as stated, has been reviewed by the Shift Commander and the following action has been taken:
EsApproved O Disapproved O Reduced to an Incident Report (State Reasons) O Informal Dispositio;_(Statc Disposition)

L 47;/,,«(

Z
AM.
Commander’s Signature - Date % /)75 Time 3“22 2 P.M.

I accept reduction to Incident Repou/ | Yes O No I accept Informal Disposition O Yes O No

Inmate’s Signature Number Date

I1. SERVICE NOTICE AM
Served by /%Nl@\/ A MKy 5/47' e (O O=T pate _-30-F8 time 3 1S PM.
In acknowlcdgemem of the charge(s) presented: (J I do not want to be represented N I do want to be represented, and request

the following person(s): __Representative: HARR Y DovaL#ss Witnesses: A7A4RK M L{ N OER

NOTE: If you are currently on probation by virtue of a previous adjustment violation, please be aware that your probation may be
revoked by committing another offense and al' sanctions deferred as a result of that probation may be added to those received, if you are

found guilty a current offense. .
% / ey Number /Y270 ¢ Date 4//}0/9;/

II1. WMVER OF 24-HOUR NOTICE

I understand that I must be given 24-hour notice before an adjustment hearing in order to prepare my case. I may waive this requirement
by signing this section:

Inmate’s Signature : Date
' SEE BACK FOR RIGHTS AT HEARING & RIGHTS OF APPEAL

Prepare in duplicate Distribution - Original, Base File

DC Form 105-2a (8/85) B 57 7 D - Copy, Inmate




Appendix 2 to DCR 105-2 : Adjustment Report — Page 1
. Maryland Division of Correction -

5' Date of _

Inmate’s Name \j) LA ferm A S No. /90768  nfraction. 7~ 30 = 88
410 am

I. ADJUSTMENT HEARING ACTION Date of Hearing _ 5 — 3~ 0 & Time P.M.

/m/l'%oper Notice Given

/ /Z{otice Signed Hearing Within 96 Hours O Postponed
Reason A A

Inmate Refusal to Appear/for Hearing _ 22

Representation Request&d'ﬁza Name & No. Rep. Accepts

Adjustment Report Read to Inmate&& Pleas: [J Guilty %Not Guilty O No Plea
Additional Witnesses Requested _,ﬂ;/’ﬁame(s) FDD"‘-( )

! e o

mate’s Statement: /8 W ="N < %ﬂ- el S

(e MLLJ

-

/

Reporting Officer’s Statement: (See Notice of Infraction) Ef

S0 e .f;-%m—l J,JJC/JX '

AT /L"U}Zruu S/oa *A/;m“/é.g-
L e A1 0c fam

Z aa'v-b—’<-</M 4%—6é6€/v"x'

L wever LF U o df)
‘ /
Witness(es) Statement: 5"-~ s - dx, u.»-\,f{' éﬂcé 14 7‘%. - /C/ S/L‘m...‘.,- 4

reackd. .
ZW««»@’W-—A b'%;ilvmwfw-
AA;%M“.{,L\JJ@/W.
) P hK L ek

bou(/ﬂsf L s 7_/,/1«4/( Sln T N %'JLJ-\/
g Lot A oo Mm//ﬂ-'—% o~
4'0,7%" o i {/J o 77//}_./-—/4\
stk S
Mé//&c/& e c//ﬂu-a: M}é/\.n/: //4/ //‘/n-»-// Slramn 2l SpmerdS .
DC Form 105-2b, Page I (Rev. 7/82) ) S Jié, 2. Ld A ) (/y Distribution - Base File




Appendix 2 to DCR 105-2 Adjustment Report — Page 2

9‘5(0 Maryland Division of Cor .ion

Date of
Inmate’s Name \/0 A”\ \( I~ No. /%0 b  tnfraction A — 30 -F5
II. HEARING OFFICER DECISION/RECOMMENDATION ’ . _
Decision: K Guilty O Not Guilty (J Dismissed Guilty of Rule: But not Guilty of Rule:

Charge(s) / - Reasons: Z ée/ ot
Simmes  twovvked o o S et e
Trim ble 161658 . B pelde X Sinmms o d
:! w«»—lzlc p,ae,/f,%,,é,/@\ la/ow L_'—/Z.-. sA,m../M,

Recommend: Lose _a_ Days GCT; Industrial Time for Month of
Commissioner to Take _0_ Days GCT (Document Time Taken on Each Charge): ' !

emove: [] PRS E:i Work Release Return: O PRS [ MHC [O MCIH [O Mctc O Mp [O MCI-J
Segregation Sentence Days, Including Time Spent Prior to Hearing (Document Time for Each Charge): "R‘Y Aa._a~ \
Cell Restriction ____ Days or Probation ______ Days from ,y’ (30 ’i?
Other Penalty
Reasons:

/%"— Jmcvéow. A Wﬂ “ eru;‘ ) P SN
{ phc stores 5 e odT + A M‘,Q,Qfag- TN

cod Liokeb 12 =5
cision and Recommendation to Inmate /InmateObJeczs % d No Date S — 3-£ ¥
/ / —
L. mcmc OFFICER ACTION ing Officer /J (Refl

E’/ Approved 0 Dpisapproved rsmmmm Lo [0 New Proceedings Ordered
Reasons: l N i\/l A T F

v §VE ¥y

o

N TTFIED
__ﬂ/a,@_@g_

Decision Suspended Due to/memg ?echmcal Violation of Adjustmem Procedure:

i\
Signature: b XM“{ /{ - %/(/g/ Date 6- / / #
O Inmate fied of Managin icer’s Decision Date
Prepare in dupligate Distribution - Original, Base File
DC Form 105-2b, Page 2 (Rev. 7/82) . - Copy, Inmate

ot o s Y
:-g\..e’-‘,_n.y.,. R ol o AN ‘fo-'-p'*' ': e w#\e,..»‘
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“[The question here is . . . did
the defendant, Gerald N. Klauber, intend
to defraud?”

This intent on the part of Klauber to de-
fraud was the keynote and the tenor of the
instructions. There is simply no way in
which the instructions of the trial judge can
be reasonably construed as permitting the
jury to return a verdict of guilty on the
crimes charged without finding that Klau-
ber devised, or aided and abetted in devis-
ing, a scheme or artifice to defraud. Pat-
ently, a scheme or artifice “to defraud”
requires an “intent to defraud.” An intent
to defraud encompasses moral turpitude.
See Attorney Grievance Comm'n v. Wal-
man, 280 Md. 453, 459460, 374 A.2d 354
(1977). In other words, from a review of
the allegations of the indictment and the
District Court’s charge to the jury, and the
jury's verdicts, the crimes of which Klauber
was convicted plainly involved moral turpi-
tude. See Attorney Grievance Comm'n v.
Reamer, 281 Md. 323, 328330, 379 A.2d 171
(1977)4 Thus, the suspension of Klauber
would be within the ambit of the former
provisions of Rule BV 186, the applicability
of which is not questioned here. I would
grant the petition of Bar Counsel and sus-
pend Klauber from the practice of law in
this State until our further order, Rule BV
16 ¢, to protect the public from his acts
pending a determination of the propriety of
his  convictions. Attorney  Grievance
Comm’n v. Andreson, 279 Md. 250, 253-254,
867 A.2d 1251 (1977).

As noted supra, the applicability of the
former provisions of Rule BV 16 to Klauber
is not questioned here, and the majority
expressly do not now pass upon whether the
new provisions of that Rule are applicable.
Even if Klauber falls in a nether land so
that neither the old nor the new Rule ap-
plies to him, action should be taken forth-

4. In Attorney Grievance Comm'n v. Reamer,
281 Md. 323, 328, 379 A.2d 171, 174 (1977), as
the majority point out, we carefully and ex-
pressly refrained from deciding “whether a

_ conviction for mail fraud in any and all circum-
stances, will always involve moral turpitude.”
At the least, implicit in the majority opinion is
that a conviction of mail fraud may not involve
moral turpitude. This apparent conclusion is

391 ATLANTIC REPORTER, 2d SERIES

with to suspend him. We said in Pub. Serv.
Comm'n v. Hahn Transp., Inc., 253 Md. 671,
583, 258 A.2d 845 (1969) that the regulation
of the practice of law and of its practition-
ers is, and essentially and appropriately
should be, a function of the judicial branch
of the government. If Rule BV 16, as
formerly in effect or as revised, is not appli-
cable to Klauber, I would invoke this inher-
ent power with regard to him. The nature
of the felonious acts of which he was con-

victed, as shown by the allegations of the -

indictment, the trial court’s instructions and
the jury's verdicts, cry in clear voice that he
be suspended from the practice of law
pending the determination of the convie-
tions whether or not moral turpitude was
involved. The conduct which the jury
found beyond a reasonable doubt was en-
gaged in by him makes a mockery of the
trustworthiness, honesty and good faith re-
quired of those given the privilege to prac-
tice Jaw. To permit him to practice in the
face of his convictions stigmatizes an honor-
able profession.

40 Md.App. 382
Patton Fulton GAINER

V.
STATE of Maryland.
No. 20.

Court of Special Appeals of Maryland.
Oct. 11, 1978.
Certiorari Denied Dec. 15, 1978.

Defendant was convicted in the Crimi-
na! Court of Baltimore, Joseph H. H. Ka-

reached without discussion and with no cogent
reasons teing advanced. It is difficult for me
to understand how the crime of mail fraud as
set out in 18 U.S.C. § 1341, could be a crime
not involving moral turpitude, depending as it
does on a scheme or artifice to defraud or for
obtaining money or property by means of false
or fraudulent pretenses, representations, or
promises.
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GAINER v

»

. STATE, Md. 857

Clte as 391 A2d 856

plan, J., of murder in the second degree,
and he appealed. The Court of Special
Appeals, Moore, J., held that where self-de-
fense was issue in prosecution based on
homicide which occurred in defendant’s
home and jury question existed as to
whether defendant was the aggressor, trial
court should have instructed jury on “cas-
tle” doctrine that there was no duty on
defendant’s part to retreat since he was in
his own home.

Reversed and remanded.

1. Homicide ¢=118(3)

There is no duty to retreat if one is
attacked in his own home, if in other re-
spects he brings himself within the ordinary
rules of self-defense.

2. Homicide &=118(3), 123 °

«Castle” doctrine, that there is no duty
on defendant’s part to retreat when at-
tacked in his own home, applies both to
defense of one’s habitation and to defense
of one’s person when attacked within one's
home.

3. Homicide ¢=118(3)

«Castle” doctrine permits a person who
is without fault and is attacked within his
dwelling or its curtilage to stand his ground
and defend himself even if retreat could be
safely accomplished.

4. Homicide ¢=118(3)

One who is not the head of the house
but is a member of household is within
ambit of “castle” doctrine’s protection
which states that there is no duty on his
part to retreat when attacked in his own

" home.

5. Homicide &=118(3)

_ * When an sattack occurs in one's home
by an sssailant who is not an intruder but
who has a right to be on the premises,
assailed person who is without fault need
not “retreat to the wall” before defending
himself. :

6. Homicide e=112(1), 116(4), 118(3), 118
“Castle” "doctrine which states that
there is no duty on a person's part to re-

treat when sttacked in his own home is for
defensive and not for offensive purposes
and does not confer a license to kill or to
inflict grievous bodily harm merely because
assault takes place within one's home;
rather, doctrine is always subject to pri-
mary prerequisite of self-defense, including
particularly the requirement that person as-
sailed not be aggressor, that apprehension
of personal harm be reasonable and that no
more force than necessary be applied. .

7. Homicide ¢=300(15)

Where self-defense was issue in prose-
cution based on homicide which occurred in
defendant’s home and jury question existed
as to whether or not defendant was the
aggressor, trial court should have instructed
jury on “castle” doctrine that there was no
duty on defendant’s part to retreat when
attacked in his own home.

Michael R. Malloy, Asst. Public Defender,
with whom was Alan H. Murrell, Public
Defender on the brief, for appellant.

Michael A. Anselmi, Asst. Atty. Gen.,
with whom were Francis B. Burch, Atty.
Gen., William A. Swisher, State's Atty. for
Baltimore City and Mark Cohen, Asst.
State’s Atty. for Baltimore City on the
brief, for appellee.

Argued before MORTON, MOORE and
COUCH, JJ.

MOORE, Judge.

At a jury trial in the Criminal Court of
Baltimore (Kaplen, J., presiding) appellant
was convicted of murder in the second de-
gree and was sentenced to & term of 22
years’ imprisonment. On this appeal, he

. mssigns error principally in the trial court’s

refusal to grant an instruction, under the S

“castle” doctrine, that there was no duty on
his part to retreat because appellant was in

his own home. A subsidiary assignment of

error is that the State improperly requested

appellant, during cross-examination, to
identify the victim's mother who was
present in the courtroom. For the reasons
stated, we find reversible error in the
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court's failure to grant the requested in-
struction. .

1

Shortly after 8:00 P.M., on March 8, 1877,
appellant, then 16 years of age, shot and
killed Kenneth Dorsey, his sister’s fiancé,
age 19, with a rifle. That he did so was not
denied. Instead, appellant claimed that he
used the weapon in self-defense.

There was evidence before the jury, ad-
duced by the State, tending to establish the
following facts:

Appellant, his brother, four sisters, and
two nephews resided with their mother in a
house in Baltimore City. Kenneth Dorsey,
the victim, was engaged to appeliant’s sis-
ter, Romaine, age 18, and resided with his
mother two doors away. Appellant was a
student at the Harbor Learning Center;
Dorsey was employed at a local “Club”
where there was a bar and a package dis-
pensary.

Dorsey left his place of employment on
March 3, 1977, shortly after 6:30 P.M., fol-
lowing a late afternoon birthday party for a
fellow employee. About one hour iater, he
stopped at the Gainer residence to see Ro-
maine where he found her and the appel-
lant, her brother, quarreling. When Dorsey
intervened on Romaine’s behalf, a heated
argument—lasting over twenty minutes—
ensued between appellant and Dorsey. The
latter then left the Gainer home but re-
turned after another twenty minutes with a
carton of beer.

Upon Dorsey’s return, the argument be-
tween the two young men—the subject
matter of which could not be recalled by
any of the witnesses—resumed. Approxi-
mately ten minutes later, appellant went
upstairs; he reappeared in a few moments
bearing a .22 caliber semi-automatic rifle
which he had obtained from the room of his
brother Rommel. Dorsey was then stand-
ing near the front door of the residence and
Romaine was nearby. Appcllant descended
the stairway, stopped about halfway down,
raised the rifle and fired twice at Dorsey
who fell to the floor. Romaine examined
him, then rushed to the phone to summons
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an ambulance. Dorsey was pronounced
dead at 10:30 P.M. at the hospital, after
emergency surgery. The cause of death
was & gunshot wound in the chest; he had
also sustained a nonfatal gunshot wound of
the left thigh.

After the shooting, appellant fled from
the scene and disposed of the rifle. Later,
in a telephone conversation with his moth-
er, he was persuaded to surrender himself
to the police. The police apprehended him
at 2:40 AM. on March 4th at his home
pursuant to an arrest warrant.

Appellant wes 5 10" and weighed 140
pounds; the victim Dorsey was 5’ 8" and
weighed 126 pounds. There was no evi-
dence that appellent had been drinking al-
though the autopsy which was performed
on Dorsey at approximately 10:30 P.M. dis-
closed that his blood alcohol level was .17.
Medica! testimony indicated that the alco-
hol level was decreased by the injection of
intravenous fluids and blood. Notwith-
standing testimony that Dorsey had been
taking Valium while drinking, the autopsy
failed to detect any signs of drugs.

The State’s version of the case was
presented through seven witnesses, includ-
ing appellant’s three sisters who were
present at the time of the fatal shooting.
In addition to Romaine, the State presented
Gail, 16, and Wilvetta, 14, who had given a
written statement to the police on the eve-
ning of the killing. A detective testified on
cross-examination that after his arrest, ap-
pellant told the police that following the
verbal altercation, Dorsey Jeft the Guiner
home and then returned; and that because
appellant was apprehensive that Dorsey
was armed, he became frightened and shot
him. “He [appellant] said he shot the man
because he thought the man had something
behind his back,” the detective testified.

Appellant’s version of the details and cir ™+

cumstances of the homicide was presented
through his own testimony and that of five
other witnesses, including his mother and
brother. According to appellant, the victim
Dorsey was the owner of a .44 caliber Mag-
num, customarily left in his car, which on

DAk ide b oed s

that evening was parked near Dorsey’s
house two doors away. Appellant further
testified that after the argument, in which
Dorsey was abusive of him, he became ap-
prehensive and went upstairs to arm him-
self with his brother’s rifle. He obtained
the rifle from in back of his brother’s bed
and inserted two cartridges. On redirect,
he quoted the victim as saying, “Come on
down now. I've got something for you. 1
am going to kill you,” and testified it was
st that point that he obtained the rifle.
Appellant admitted stopping halfway down
the stairs and testified further that Dorsey
was immediately below, near the first step,
with his hands behind his back. Dorsey
suddenly brought his hands forward and
appellant, at that instant, squeezed the trig-
ger, releasing the two cartridges in some-
what rapid succession. (According to the
testimony of appellant’s brother Rommel,
the rifle was a semi-automatic which held
about 20 bullets and it would continue to
discharge by squeezing the trigger.)
Appellant’s version of the facts was cor-
roborated by the testimony of his friend,
Preston Alderman, sge 17, and another
friend, Jackson Jones, age 19. The latter
testified that he had seen the victim about
12 noon on the day of the shooting and he
was at that time carrying a .44 automatic in
a holster and also had a supply of Valium
« pills. The State offered a rebuttal witness,
a supervisory employee at the victim's place
of work, who testified in rebuttal of Jack-
son's testimony that Dorsey had been at the
dispensary-bar all day and had remained
after his 8:30 P.M. quitting time to attend
her birthday party in the establishment.
She also testified that she did not see him
with & weapon that day and, indeed, “never
saw him with & weapon at all.”

The investigating police officers found no
evidence that the victim was himself armed
at the time he was shot.

. . m- .
- The evidence, although conflicting, fairly
generated the issue of self-defense for jury

1. Cf. Street v. State, 26 Md App. 336, 339, 338
A2d 72 (1975) (the defendant, who was
charged with armed robbery, was not entitled

< 1o a self-defense instruction when he was the

GAINER v. STATE

Md. 859

Clie as 39) A28 858 .

consideration.! The trial court, pursuant to
the requirement that, in a criminal case, an
advisory instruction be given on every es-
sentia) question or point of law supported
by the evidence, included an instruction on
self-defense. See Bruce v. State, 218 Md.
87, 145 A.2d 428 (1958); Peterson v. State,
15 Md.App. 478, 498-99, 292 A.2d 714, 726
{1972); Maryland Rule 757. The instrue-
tion included the following statement per-
taining to the duty to retreat:
“Ordinarily & person who Is attacked is
required to retreat if the means of doing
so are within his power and consistent
with his safety. If he fsils to retreat or
withdraw when he could safely do so,
then the killing is not excusable. On the
other hand, if the peril is imminent and
he cannot safely retreat, he need not do
so, but may stand his ground and defend
himself.” (Emphasis added.)

The court rejected appellant’s requested
instruction relating to immunity from the
law of retreat, submitted by trial counsel, in
the following form:

“Generally, one who is under attack
may have a duty to retreat, where possi-
ble, however, when one is in his own
home, there is no duty to retreat to es-
cape the danger, but instead [he] may
stand his ground and, if necessary to re-
pel the attack, may kill the attacker.
Law v. State, 21 Md.App. 18 [818 A.2d
859); Crawford v. State, 231 Md. 854 [190
A.2d 538" ,

Appellant specifically excepted to the
court's refusal so to instruct. This was also
the principal basis for appellant's motion
for a new trial and, on this appeal, it is the
main challenge to the judgment below. In
our view, “the rule of non-necessity of re-
treat in one's own home,” Hedges v. State,
172 So.2d 824, 827 (Fla.1965), should also
have been covered—although not in the
specific language proposed—and the failure
to do so was reversible error.

aggressor and the only evidence supporting the

defense was a self-serving declaration that the

' victim had assaulted him with a pair of scis-

sors). -
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r$reliminari]y, a brief recapitulation of
Maryland law on the subject of self-defense

may serve to place in proper context the
precise issue presented. The Court of Ap-
peals ? has approved trial court instructions
which have stated that:

1) The right to defend one's self is
based upon necessity.

2) To justify or excuse the killing of
another on that ground, the person claim-
ing the right must not have been the
aggressor or have provoked the conflict.

3) The circumstances must have been
such as to afford reasonable grounds, in
the mind of a person of ordinary reason,
for the belief that the defendant was in
such immediate danger of losing his own
life or suffering serious bodily harm s to
necessitate killing the deceased to save
himself.

4) One not seeking a fight but reason-
ably apprehensive that he might be at-
tacked, has a right to arm himself in
anticipation of the assault.

2. See Bruce v. State, 218 Md. 87, 96-97, 145
A.2d 428 (1958). See also DeVaughn v. State,
232 Md. 447, 453, 194 A.2d 109 (1963); Craw-
ford v. State, 231 Md. 354, 190 A.2d 538 (1963);
Gunther v. State, 228 Md. 404, 179 A.2d 880
(1962); Guerriero v. State, 213 Md. 545, 549,
132 A.2d 466 (1957); L. Hochheimer, Crimes
and Criminal Procedure §§ 507, 508, 671, 681
(1897).

3. According to Perkins, the “retreat rule” has
been adopted by a “substantial minority” of
jurisdictions. R. Perkins, Perkins on Criminal
Law B9 (1957). See also Bruce v. State, 218
Md. at 96-97, 145 A.2d 428; Clark & Marshall,
lAg;“g;au’se on the Law of Crimes § 7.03 (6th ed.

4. Wharton's Criminal Law and Procedure § 239
(Anderson 1957). The castle doctrine applies
both to the defense of one's habitation and to
the defense of one's person when attacked
within one's home. See generally Law v. State,
21 Md.App. 13, 318 A.2d 859 (1974) appeal
after remand, 29 Md.App. 457, 349 A.2d 235
(1975) for a discussion on the defense of habi-
tation.

8. See Beard v. United States, 158 U.S. 550, 15
S.Ct. 962, 39 L.Ed. 1086 (1895). One of the
mos! important elements is that the force used
not Le excessive. After having decided that
the situs of the crime was not defendant’s
dwelling, the court in DeVaughn v. State, went
on to postulate that even If it were, the defend-
ant used excessive force thereby destroying the

5) One may not use greater force than
is reasonably necessary to defend himself
against attack or threat of attack by an-
other.

6) It is the duty of the defendant to
retreat or avoid danger if the méans to
do so are within his power and consistent
with his safety; but if the peril is so
imminent that he cannot safely retreat,
he has a right to stand his ground and
defend himself.?

[14] With respect to the proposition
last stated, the so-called “retreat rule,” a
universally recognized exception exists:
there is no duty to retreat if one is attacked
in his own home,* if in other respects he
brings himself within the ordinary rules of
self-defense? Premised on the common
law principle that 8 man’s home is his cas-
tle, indeed his ultimate sanctuary, the castle
doctrine permits a person who is without
fault ® and is attacked within his dwelling?

or its curtilage? to stand his ground and

applicability of the doctrine. 232 Md. at 454,
194 A2d 109. See also State v. Robinson, 3
Terry 419, 42 Del. 419, 36 A2d 27 (Del.Ct. of
Oyer & Terminer 1944); State v. Hewitt, 205
S.C. 207, 31 S.E.2d 257 (1944); Clark & Mar-
shall, A Treatise on the Law of Crimes § 7.03
(6th ed. 1958).

6. Ison v. State, 252 Ala. 25, 39 So.2d 249
(1949); State v. Hewitt, 205 S.C. 207, 31 S.E.2d
257 (1944); State v. Gordon, 128 S.C. 422, 122
S.E. 501 (1924).

7. See note 9 infra. In DeVaughn v. State, the
court refused to accept the defendant’s argu-
ment that the scene of the crime, the home of
his common law wife, was his dwelling since he
had another address which he gave to the po-
lice and to wtich he referred as hom: o his
children. 232 Md. at 453-54, 194 A2d 109.
Compare Kelley v. State, 226 Ala. 80, 145 So.
816 (1933) where the court extended the castle
doctrine to a guest who was claiming self-de-
{snse after being attacked in another’s dwell-

g.

8. Courts differ in interpreting what qualifies as
being within the curtilage. See Beard v. United
States, 158 U.S. 550, 15 S.Ct. 962, 39 L.Ed. 1089
(1895) (property surrounding defendant’s farm
was within the curtilage); State v. Provoid, 110
N.J.Super. 547, 266 A.2d 307 (App.Div.1970)
(public thoroughfare running along bounds of
one’s property is not within the curtilage of the
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defend himself, even if a retreat could be
safely accomplished. See generally, Naugher
v. State, 105 Ala. 26, 17 So. 24 (1895);
Hedges v. State, 172 So.2d 824 (Fla.1965);
Crawford v. State, 231 Md. 354, 190 A.2d 538
(1963); Prosser, Law of Torts 111-12
(1971). One who, as in the situation of the
appellant, is not the head of the house but a
member of the household, is within the am-
bit of the doctrine’s protection.?

In the instant appeal, the record does not
disclose the specific reasons why the trial
court, having instructed on the duty to re-
treat, previously quoted, declined to give an
instruction on the castle doctrine.'* This
Court, in an analogous situation, recently
found reversible error when the trial court
applied the duty to retreat rule although
the homicide had occurred in the home of
the accused. Jackson v. State, 81 Md.App.
518, 857 A.2d 845 (1976). In Jackson, the
appellant was convicted of manslaughter in

- the killing of her boyfriend in 2 house occu-

pied by her. Speaking for the Court, Judge
Morton stated: ' .
“[Ti was error to refuse the request of
counsel to instruct the jury affirmatively
“{hat since Ms. Jackson was in her own
Lome, she had no duty to retreat or seek
escape, but was entitled to stand her

home);, State v. Browning, 28 N.C.App. 376,

© 221 SE2d 375 (1976) (backyard, between

_ home and storage shed, was within the curt-

lage), State v. Preece, 116 W.Va. 176, 179 S.E

524 (1935) (hallway outside apartment was
within curtilage).

9. The Restatement of Torts Second (1965)
defines a dwelling place as:
“[Alny building or habitation, or part of it, in
which the actor is at the time temporarily or
permanently residing and which is in the
exclusive possession of the actor, or of a
household of which he is a member. Only
that part of the building or other habitation
which is actually used for residential pur-
poses is a dwelling place. Thus a man’s
house is the dwelling place of himself, his
family, his servants and for the time being,
the dwelling place of one who is residing,
however temporarily, in the house as a guest.
It is not the dwelling place of a visitor, social
or business, who comes to the house for a
particular purpose and not to reside therein.
The phrase ‘dwelling place’ includes a room
or apartment in a hotel which the guest and

ground and take her assailant's life if it

became necessary.”

Id. at 524, 357 A.2d at 848.

It is to be noted that, in Jackson, the
State argued that since the victim and the
accused sometimes lived together, they
were on “common ground,” thus reactivat-
ing the rule requiring an accused to retreat
or seek escape. We observed, however, &
split of jurisdiction on this issue; ! we stat-
ed that “there is respectable authority that
no exception to the rule of no retreat is
brought about because of joint occupancy of
the home”; and we held that, at all events,
the deceased was, at the time of the homi-
cide, an intruder. Id. at 523, 357 A2d at
848.

{51 In the instant appeal, the State 8s-
serts no similar contention based upon the
status of the deceased as & social invitee.
(As previously noted, Dorsey was engaged
to the appellant’s sister, Romaine.) None-
theless, we consider his status an jssue in
the case and we, at this time, adopt the rule
that when an attack occurs in one’s home
by an assailant who is not an intruder but
who has & right to be on the premises, an
assailed person who is without fault, need
not “retreat to the wall” before defending
himself.i? We thus adopt the reasoning of

his family are entitled to occupy exclusively.
1t does not include the lobbies, halls or com-
mon rooms of a hotel or apartment house.”
(Emphasis added.) Id. at § 65.

10. In denying appellant’s motion for a new trial

based on this point, the trial judge merely stat- -~

ed, “At the time the instructions were present-
ed to the Count, the Court considered them, did
not feel they were applicable, still does not feel
they were appiicable. . . Discussions
of instructions, at trial, between court and
counsel were not on the record.

11. See Annot. 26 A LR 3d 1296 (1969); People
v.' Tomlins, 213 N.Y. 240, 107 N.E. 496 (1914).

12. A contrary position, appearing to be less
strongly accepted by the states, holds that the
parties are on common ground and, therefore,
if a safe retreat is possible it must be waken.
State v. Bissonnette, 83 Conn. 261, 76 A. 288,
290-91 (1910); State v. Grierson, 96 N.H. 36,
69 A.2d 851, B54-55, (1949), State v. Provoid,
266 A.2d at 311

~
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Mr. Justice Cardozo in People v. Tomlins,
218 N.Y. 240, 107 N.E. 496, 497-98 (1914),
when he made the following oft-quoted
statement: .
“It is not now and never has been the
~ law that a man assailed in his own dwell-
ing is bound to retreat. If assailed there,
he may stand his ground and resist the
attack. He is under no duty to take to
the fields and the highways, a fugitive
from hisown home. . . . Theruleis
the same whether the attack proceeds
from some other occupant or from an
intruder. It was so adjudged in Jones v.
State [1884), 76 Ala. 8, 14. ‘Why,’ it was
there inquired, ‘should one retreat from
" his own house, when assailed by a partner
or cotenant, any more than when assailed
by a stranger who is lawfully upon the
premises? Whither shall he flee, and how
_ far, and when may he be permitted to
 return?”
This language was quoted with approval in
Jackson v. State, 31 Md.App. at 523-24, 857
A2d 845, See 18 Pa. Const. Stat.Ann.
§ 505(b}2Xii) (A) (Purdon 1973) discussed in
Commonwealth v. Eberle, 474 Pa. 548, 319
A.2d 90, 92-95 (1977). See also Bryant v.
_ State, 252 Ala. 153, 39 So.2d 657 (1949);
Hutcherson v. State, 170 Ala. 29, 54 So. 119
(1910); State v. Phillips, 8 W.W.Harr. 24, 38
Del. 24, 187 A. 721 (Del.Ct. Oyer & Termin-

er 1936); Watkins v. State, 197 So.2d 312

(Fla.App.1967); People v. Lenkevich, 8%4
Mich. 117, 229 N.W.2d 298 (1975); People v.
MecGrandy, 9 Mich.App. 187, 156 N.-W.2d 48
(1968); State v. Browning, 28 N.C.App. 376,
221 S.E.2d 375 (1976); State v. Grantham,
224 S.C. 41, 77 S.E.2d 291 (1953); State v.
Gordon, 128 S.C. 422, 122 SE. 501 (1924).

13. The court in Peterson stated:

© “Despite the practically universal a'ccept-’
ance of the ‘castle’ doctrine in American jur- -
isdictions wherein the point has been raised,

" jts status in the District of Columbia has
never been squarely decided. But whatever

the fate of the doctrine in the District law of _

the future, it is clear that in absolute form it
was inapplicable here.”

157 US.App.D.C. 219, 234, 483 ‘F2d 1222,

' " 1237, cert denied, 414 U.S. 1007, 84 S.Ct 367,
.- 38 L.Ed.2d 244 (1973). T
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i, Criminal Law and Procedure, supra note 4, at . .
;. §§213,227-220,232. . . . . T

The principal contention of the State in .
this case is that the appellant was clearly :
the aggressor and, not being without fault, -}
may not avail himself of the castle doctrine.
Heavy reliznce is placed upon the case of - -
United States v. Peterson, 157 U.S.App.D.C...
219, 483 F.2d 1222, cert. denied, 414 US.", |
1007, 94 S.Ct. 367, 38 L.Ed.2d 244 (1978)..
Peterson, however, is based upon unsettled -

principles of District of Columbia law ™ and . -

we find it inapposite. Moreover, in Peter-
son, the appellant was a participant in an
affray to such an extent that one might

question the giving of a self-defense in- i

struction in the first instance. In the case
st bar, the trial court reasoned, we think
correctly, that self-defense was an issue in
the case. [t was alse apparent that 8 jury
question existed as to whether or not appel-
lant was the aggressor.’* That being so, it
was not the function of the trial court to-
decide—for castle doctrine purposes—the .,
issue of aggression vel non on the part of -

the appellant, as the State appears to con-

tend, but rather, to leave that question for
determination by the jury under appropri-
ate instruciions. :

. [6] Such instructions should, in our
judgment, properly include a caveat, in ap-
propriate language, that the castle doctrine’ -
is for defensive and not offensive purposes
and does not confer a license to kill or to-

inflict grievous bodily harm merely because = .. "
the assault takes place within the defend- . "~
_ant's home; rather, that it is subject always .

to the primary prerequigites of self-defense, :
including perticularly the requirements that |

the person assailed not be the aggressor, -~

that the apprehension of persenal harm be °: '

- 34, This case does not involve excusable or im- .
" perfect self-defense and, therefore, we do not .. " .
" decide the effect or application of the castle

_ ductrine to a factual-situation presenting such ©-<

->" an issue. See generally Whitehead v. State, 9. -
“.Md.App. 7, 262 A2d 316 (1970); Tipton V. - :
© State, 1 Md.App. 556, 232 A2d 289 (1867y; .
i Clark & Marshall, supra note 3, at § 7.03;" .

" Perkins, suprs note 3, at 903-907, Wharton's

Y
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STATE OF mabYL - L‘ -
DEPARTMENT OF FUBLIC SAFETY AND CORRELZTIONAL SERVICES

1ALV N ROERING

Wi LAk DONALD SURASFER
EXEDUT™ ¥ T

[- e d e
MELVIN & STEINBERE
1 aDvERND-
BISHOT | ROBINSON
[ - at ol
INMATE GRIEVANCE COMMISSION
Euite 302 Puze Otice Conter
€77¢ Festersiown Roer
Behumore Marvienc 21215-234¢
(307) 7644257
TTY FOR THE DEAF: 485-0CT7
June 16, 198§
John Simms #140766 )
MD. FEN e } ,
. KE: UGC {20288

Dear Mr. ESimms:
1z respcmee to vyour Jetter of June 7, 1988
thies i te ecdvise thet vou heve pet stered & grievence. The
Cocomiseion wvill net comducel & seconé ecjustment heering for the
Furrose ¢f deterziting the issve ¢f guil: or ippocence. Thst is
the functicon ¢f the Eearing Officer.

Acceréingly, no ection by thie Commission ie deemed verrented &nd
this metrer ig €isrissel ef being op ite face vhelly lacking dn
reril, pursuvett to Article &), Section ¢-1104 (&) ¢f the
tnnoteted Coce of Mervienc.

. Very truly yours,

Merviz K. Roblrineg
IExecuvtive Pirteciror

¥NR: ¥
Enclosure: 1

cc: John M, Hassejt, Esgq. w/enc.

- L)
‘e




OFFICE OF THE ATTORNEY GENEHAL
DEPARTMENT OF PUBLIC SAFETY AND CORRECTIONAL SERVICES
Suite 312-6776 Reisterstown Road
Baltimore, Maryland 21215-2341
(301) 764-4070

MEMORANDUM
January 17, 1989
TO: Marvin N. Robbins
FROM: Stuart M. Nathan
SUBJECT: John Simms v. SPSCS

Circuit Court for Baltimore City
Case Number: 88181031/CL83423
IGC Number : 20288

Please find enclosed a copy of the order remanding the
captioned case to the Commission for a full hearing.

If you have any questions concerning this matter, please
contact me.

SMN/dlg ’ o
Enclosure ﬁe‘
» \




JOHN SIMMS
Appellant
V.

SECRETARY OF PUBLIC SAFETY
AND CORRECTIONAL SERVICES

Appellee
IGC NO.: 20288
* % * * *

* IN THE
* CIRCUIT COURT
* FOR

* BALTIMORE CITY

* CASE NO.: 88181031/CL83423
*

* * * * * *
ORDER

Upon consideration of the record filed in this case, and

after having heard argument in open court, it is'this day

. Of ] 19_’

ORDERED,

that this matter be remanded to the Inmate

Grievance Commission for a full evidentiary hearing to determine

whether the adjustment hearing of John William Simms on May 3,

1988, was conducted in accordance with applicable law and

regulations, and to determine whether the adjustment conviction

of John William Simms was based upon

"substantial evidence."

ﬂ'IiOMAs W
JUDGEARD

: ;"‘4:.?-’.'_:

JUDGE THOMAS WARD
Circuit Court fcr Baltimore City

TRUE cojmj
S LD
ncha % @ J_J

BAUNDRA E, BANKS,CLERK

c o amas ., -

.
[l PR




STATE OF MARYLAND - b
DEPARTMENT OF PUBLIC SAFETY AND CORRECTIONAL SERVICES

i

WILLIAM DONALD SCHAEFER

MARVIN N. RO2BINS
GOVERNOR

EXECUT'VE L'RECTCR
MELVIN A. STEINBERG
LT. GOVERNOR

BISHOP L. ROBINSON
SECRETARY

INMATE GRIEVANCE COMMISSION
Suite 302, Plaza Office Center
6776 Reisterstown Road
Baltimore, Maryland 21215-2346
(301) 764-4257
TTY FOR THE DEAF: 486-0677

January 23, 1989

Mr. John Simms, #140766

. MD PEN

Dear Mr. Simms:

RE: IGC #20288

I am now in receipt of a copy of the Court Order issued as a
result of your appeal from the administrative dismissal of the
above-captioned grievance.

Please advise me in writing of the names/addresses of any
witnesses you wish to be scheduled in this case, as well as the
nature of their expected testimony so that 1 can make a
determination as to the relevancy of those persons.

I have listed Mr. Hassett as your representative in this matter,
.- so please let me know as soon as possible if Mr. Hassett is not

expected to represent you in this matter.

I will send you a written notice as soon as your hearing 1is

scheduled.
Very truly yours,
Marvin N. Robbins
Executive Director

MNR/bs

cc: Stuart M. Nathan, Asst. Atty. Genl.

W\
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STATE OF MARYLAND . - 8
DEPARTMENT OF PUBLIC SAFETY AND CORRECTIONAL SERVICES

WILLIAM DONALD SCHAEFER
GOVERNOR

MARVIN N. ROBBINS
EXECUTIVE DIRECTOR

MELVIN A. STEINBERG
LT. GOVERNOR

BISHOP L. ROBINSON
SECRETARY

INMATE GRIEVANCE COMMISSION
Suite 302, Plaza Oftfice Center
6776 Reisterstown Road
Baltimore, Maryland 21215-2346
(301) 764-4257
TTY FOR THE DEAF: 486-0677

February 6, 1989

John Simms #140766 '
MD. PEN

. | RE: IGC #20288

Dear Mr. Simms:
I am in receipt of your letter dated January 30, 1989.

Please be advised, however, that Major Thompson's expected testimony
is irrelevant (inasmuch as he plays no role whatsoever in determining
issues of guilt or innocence); and that inasmuch as our hearing will
not be a de novo (or second) Adjustment Hearing for the purpose of
proving your guilt or innocence, the expected testimony of Mr. Allender,
Officer Wilkins and Sgt. Hendricks would also be irrelevant for
our purposes. Your request for their presence as witnesses, therefore,
is respectfully denied.

Very truly yours,

Marvin N. Robbins
Executive Director

MNR/rf
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STATE OF MARYLAND
DEPARTMENT OF PUBLIC SAFETY AND CORRECTIONAL SERVICES

WILLIAM DONALD SCHAEFER
GOVERNOR

MARVIN N. ROBBINS
EXECUTIVE DIRECTOR

MELVIN A. STEINBERG
LT. GOVEANOR

BISHOP L. ROBINSON
SECRETARY

INMATE GRIEVANCE COMMISSION
Suite 302, Plaza Office Center
6776 Reisterstown Road
Baltimore, Maryland 21215-2346 . -
(301) 764-4257 :
TTY FOR THE DEAF: 486-0677

ebruary 22, 1989

Mr. Join Simms, £140766

Md. Pen. | ‘
' - RE: IGC No. -
' 12028¢% .
The captioned case has been scheduled for a hearing on
3/15/89 . Any other complaints made by you in this

matter which are not included in the attached synopsis have been
administratively dismissed. At your hearing you will have an
opportunity to appear and present your grievance.

If you have not already done so, please furnish us with the names
and addresses of your requested representative and witnesses, and
the testimony you would expect each of your witnesses to give.

If you fail to specify the expected testimony, the Commission
will make the selection of witnesses on the basis of the
information available to it.

A request for postponement should be made at least five (5) days
. prior to the hearing and will be granted only with adequate
justification. . .

If yours is a property grievance, see the attached "Property
Regulation" FOR YOUR RESPONSIBILITIES AT YOUR HEARING. You
should further note that in reference to paragraphs D(4) and E(5)
therein, the best evidence to present in order to establish the
actual cost of the property at the time of acquisition is the
purchase receipt. We are also enclosing a form which you are
encouraged to fill out and present at your hearing.

Please note that whatever information you wish to offer into
evidence must be submitted at the time of your hearing. WE WILL
NOT CONSIDER AS EVIDENCE ANYTHING THAT IS SUBMITTED AFTER YOUR
HEARING.

Sincerely,

Marvin N. Robbius
Executive Director




g . STATE OF MARYLAND / - / O -
DEPARTMENT OF PUBLIC SAFETY AND CORRECTIUNAL SERVICES

WILLIAM DONALD SCHAEFER
GOVERNOR

MELVIN A. STEINBERG
LT. GOVERNOR

BISHOP L. ROBINSON
SECRETARY

MARVIN N. ROBBINS
EXECUTIVE DIRECTOR

INMATE GRIEVANCE COMMISSION
Suite 302, Plaza Office Center
6776 Reisterstown Road
Baltimore, Maryland 21215-2346
(301) 764-4257
TTY FOR THE DEAF: 486-0677

February 22, 1989

Mr. Bernard Smith

Asst, Warden

Md. Penitentiary

954 Forrest Street :
Baltimore, Maryland 21202

‘ < | RE: IGC HEARINGS - March 15, 1989
Dear Mr. Smith:
Listed below are the matters to be heard by the Inmate Griev-
ance Commission on March 15, 1989 at the Maryland Penitentiary.

The Commission's hearing session will begin at approximately 9:30
a.m.

LEISURE, Robert #159827 - IGC No. 20928

Mr. Leisure has filed an appeal from ARP-MP-0455-88, which
is incorporated herein by reference.

In essence Mr. Leisure contends that, although he had
obtained personal sheets and a blanket, after having obtained the
necessary permission and authorization, they were unjustly confis-

. cated from him on or about May 5, 1988 without due process (i.e.,
without notice or a hearing.) He claims that the basis of the
confiscation was reiterated in a mémo addressed to "all inmates"
from Assistant Warden Smith, dated May 6, 1988. He claims, however,
that the memo and its enforcement are also examples of violations
to his right to due process, and cites as authority the case of
Hopkins vs. Waknitz, U. S. Court of Appeals, 4th Circuit, No. 76-1389.

As relief, Mr. Leisure wishes to be reimbursed in the amount
of $41.75 for 4 sheets and 1 blanket.

N As a witness, we request the presence of Assistant Warden
Bernard Smith. 1In addition, we request the presence of Mr. Leisure's
Property Records.




Mr. Bernard Smith
Asst. Warden -2 - February 22, 1989

FONSECA, Jamie #163964 - IGC No. 21591

This grievance is identical, in substance, to the one filed
in IGC No. 20796, but which was filed "prematurely".

In that case, Mr. Fonseca contends that the Division of
Correction unjustly considers his Record of Disciplinary Infractions
received while at Patuxent Institution when determining his classif-
ication status. In this regard, he alleges that DCR 100-1 only
provides for consideration of infractions obtained while in a Divi-
sion of Correction institution (Patuxent Institution is not part of
the Division of Correction.) -

In addition, he contends that it is a violation of his rights
to due process for the Classification Team to consider his juvenile
and criminal records when making Classification decisions.

As an example of the violations of his rights, as referenced:
above, he contends that his Classification Hearing (on or about
December 29, 1988) did consider his Patuxent and juvenile records.

Mr. Fonseca wishes to be represented by Charles K. Hopkins,
$#124403.

_ As a witness, we request the presence of Ms. Lucille Bagley,
Classification Counselor.

'@S,;hn)#l40766 - IGC No. 20288 '
r. Simms first filed this grievance on May 18, 1988. Upon

preliminary review by the Inmate Grievance Commission, his grievance
was Administratively dismissed without a hearing. Mr. Simms appealed
that decision to the Circuit Court for Baltimore City. As a result

of that appeal, and Order of Remand was issued by the Honorable

Thomas Ward, Judge of the Circuit Court for Baltimore City, in which
this Commission was instructed to conduct a full, evidentiary hearing
to determine whether Mr. Simms Adjustment Hearing on May 3, 1988 was
conducted in accordance with applicable law and regulations; and to
determine whether the Adjustment Conviction was based upon substantial
evidence.

As a witness, we request the presence of Hearing Officer
Shawn Jackson and the Adjustment Hearing tape.

McCOY, Frankie #172986 - IGC No. 21325

Mr. McCoy has filed an appeal from ARP-MP-0777-88, which is
incorporated herein by reference. '




Mr. Bernard Smith
Asst. Warden -3 - February 22, 1989

In essence, he contends that he is and has been subjected
to numerous threats and intimidations by Captain Thomas which
amount to harassment and wishes it to cease.

As a witness, we request the presence of Captain Thomas.

WISE, Bruce #126284 - IGC No. 21328

Mr. Wise claims that the witnesses he requested for his
Adjustment Hearing on August 17, 1988 were unjustly denied; and
that the resultant Adjustment Conviction was not based upon sub-
stantial evidence,

: In addition, he contends that on or about August 20, 1988,
he confronted the officer who caused the Notice of Infraction to be
_issued, who then acknowledged that he had erred in identifying Mr.
Wise as the inmate who assaulted him and identified another inmate
as the responsible party. Following this acknowledgment, the Report-
ing Officer then notified his Supervisor of the alleged mistake; and
the Supervisor thereafter notified the Warden.

Mr. Wise complains, however, that the Warden failed or
refused to reverse the Adjustment Conviction, or to take any correc-
tive action; thus, violating his rights to due process and causing
him to be subjected to cruel and unusual punishment in violation
of the 5th Amendment.

Mr. Wise wishes to be represented by Michael Randolph, of
the Legal Aid Bureau.

As witnesses, we request the presence of Chief Hearing
Officer Warren Tilley; Officer Gaither (the Reporting Officer);
Captain Allen (the Supervisor); and Warden James Rollins,

Marvin N. Robb
Executive Director
MNR/aes 4
cc: Commissioners

Ms. Carolyn Waters

Mr. Warren Tilley, DOC

Mr. Richard Kastendieck, Esqg.




‘TN THE MATTER oF ‘ I M THE. CI>

o Wii n. Jam Simms T 1yo-7006 C [RCU! 7 Courl F, L ED
MARY (AnD Pg,./:"f[a/f/ﬂﬂ)/
174 Fmees 57 o o 22

BALT(maRE, MARYLANO 2 (203 . : CIRCUIT COURT FoR
A PPELLANT PALT ‘more ¢ [7Y BALTIMORE i
&
~Vs- CAsE No. !
§ F(RETARY 0F Pub it SAFETY
AND CoRRECTIOVNAL SErViCES

b7 7¢ RESTERSTOUN Ronp DocreT No- !
]}“T""M[/ MARY LANO 21215

ppocrice 89142C59

0Co &(,q 7(?@ )

'I@( Nc.2032 ¢¢

O RDER For APPE AL

To THE CLERK ¢

PL[A)[ f,JT[’e A APPEARL 7/0 T/f/‘} (0(//(7 F/?am T/-/E’ ORDER Dﬂ’TfD

[”’”’7 1959 ) )W THE MaTTER oF (Toi wiriinm 511m 5, AND THE TnmaTe
&R,'(Vm\ltf Commissiond CASE Ne. 202 §§)’

KintOY SET THE APPEAL Down For 4 Herrinc AND DIRECT A Stmmons To

THE AGedey JNSTRY CTiw& [0 f2cury T o TRANSMIT To Tyi's (oo T ALt or /e,
BAD CERTIFIED CoPies OF gr/¢cinae PAPERS AND £X 118,

(onnECTioN LiTH TH!S Procceoing .

‘wal
7 § INCLuo/ug AnY

KeW BY Sa7D piency [

Cocks . £/ 40 4 (22,

JUDGE

Wawed, ' Ju&ﬁe DAVID ROSS ?M,/V : lc:—/
peAR

NPPELLANT |




. ( erRTiF/caTion

- " T
T HEeReny CERTIFY /’”7’0»1 THes 1T P’*‘/"”ﬂ—‘l—” , 1989 # cony
DF THE oRDER ForR APPEAL (N THE ABove- CAPTISNED (45 WS paniveo,
PosTHeE PrePaio T2 THE APPELLEE, SECRETARY OF Pubi'c Shrery pyp
LoR RECTIOANL 5£nw'cf;/ 6776 REISTERSTowN RO, 317/ moe

-

. 1 MARY [ pN O
212 ,5/’ AN T HE 1MARYIAIO T NATE QRIEVAACE (bﬂ"u;/m/, So'TE 302, 4776

RF"J TER STovd Rea D/ B/}L'/’,',-(ﬂu'/ MAR)/(4,\ID 21215

A rin A




Iﬁ/‘/ ‘Tﬁ;mTTEKOF ‘ I—/\/ 7//'/'2:/ ‘

5o g Wi LLian Sl mm s 140-74¢

4 ‘
. ¢ T ﬂ-’
MARY LanND Peni TENT I ARY CI R Ces CouvR]
g5y Forresy ST+ /-’aR
DALTInoRE, PManfiai> 21202
PELLANT iy ,
Al PBALT I more (/'TY
“VS-
SECRETARY TF Pubiic SAFETY | L A5E No. .
AND CoRRECTio-#L SERVICES
‘STERSTowd Roa D>
(776 REISTERITOY )

NPPELLEE

A
L Ccro.? 207 99

PETI T

o/ foR ReEVERSAL OF AOmMINITTRAT, v & ACENCY s DEC/ 5/ o

APPELLANT TopY L/ LL/'AMJ/MM»; HEReBY RLiE)ES THAT *

). T tas AV [NMATE [fousen on PRoTecT ive CusTo DY AT THE maefigun

‘ , PeniTaniriny
.v AP(K'l SO 1988 T Wa5s PHYSICALLY ASSAROLTED BY A DeaTH Row / aleats
Down IN THE SHOoUER AREA HERE AT THE PN TENTIARY,

. ¢ ’ Tﬂ’;
T USED THE mudimum AMovdT OF [orRCE [N PROTECTING MYSELF pgaguf

JI{ATT»(( |
JHAD 1ps Found GuisTY OF FIrouTis& AND Piacep 0 SEGRECATION Loek VP for g
A Period ©F SIXTY Da Vs,

il

IR W T s

7, APPELLANT PETITIONEC THE TN pma7e Qo plrvames Comriissiom Fan A Rev/
VIEV oF

[4 ¢ an KCH Ir . )
lﬂ/ 7 LomPn Qﬁ/ = - / 4 /‘{ EARI NG IUAS HE LD PEFor€ 1 yr T MrmaTE
@R/.:'Vﬂd(tf' Commis sion .

3, APPELLANT CoNTENOCED AT THAT HEAR/ WG
| NMBTE A D ONLYTRIED 7T 0 PROTECT

« HE as pssavizen BY ANoTHER
HIinSELF from Senipus Bobicy HARM.,
AND THERE LUAS TESTIMonyY FRom AN EYe 1iiNESS To SCPPoRT THIS Issve




. Y. :I'N A Decision DAT[D‘A\] 15, 19 gcl;THz_zwmrz ﬂ"/wa' Lonnissiond Founb s
THAT sy QRIEVAMLE WAS WiTHoUT mERiTe

5" THEINMATE (R ! Evance Commisslon RE Commenveo THAT *
— y Iy ’ — ¢ —_—
HI}VI"IL CoMCl‘Uo[D THAI M)/ 6“.111 [I/A/JCE’UJ‘ L/ i'THoUT MER f/’ ;, SHoui D Br
DI'JM";’ED' SiNcE MY COMPLAII“T as Dism ff[D/ PuoRrSvanT 7o AR?‘,'CL[ 4y
SE cTilon Y- /lOl[(e)/ THE Commi 550N S ORPER OF Disnlssay ;S5 A Frwat DEc,’;',
/
THE SECRETARY gF PubLi€ SAFETY AND CoRRecT, ' sphar SErRyY/
PurPose of TJuoicdal Review,
b, A PPELLANT MOTED THiS APPENL PursuadT To ARTICLE 4,
T CONTEMOS THAT HE /'S ENTITLED TO A Reversar

ovor
CES foR THE

SEcTionN 20‘1Fé)
7. A PpPeLL OF THE Oroen o5
’1{(550‘,5704/ ORTHE T NMATE C.r1EVANCE Camn/‘;;,',,./) For THE Focie

L L}

A. HE LAS ATTACKED BY THiS OTHER [olmare FIRrs
HinSELF FRom SER‘ous Boolty Harm .,

P. THERE WAS AN EYEW TNESS To Supbont 14 {sr0¢

C. AND it 4 CASE LiKE THIS OULY THE pegpesson ~r .

¢ — 7_0 ﬂ[
G uicTY AND Go od Lockulf) NoT THE Prpgyy PRoTeer/ va I-/:'anaUMD
Eer,

L./HEREFME/ THE APPELLAMT PRAYS THAT THE Decls/on OF THE Trmare
&R'[V””"f ConM/;;:'o,v OR THE SECRETHAY OF Pus 1/ SAFETY AWD
./?ﬂc’c'[’/aﬁ/ﬁ[. SERVICES PE RcVERSED .
RELIEF S THAT THe Siont [N Ty,
ﬂ’5 '; Ilf . . pzc’}/ﬂ"’ /N /H? S5 (AIFDFRFV5RJED
- 4
AND THI D Ck MARK BE Rimovep FRom MY REcorp.

Y REAsHs

7, AP LIRS 0N LY ProTecrve

RESPECTFU Ly S UBATTED -

_%A/Z/J/c;_, Lo

NPPELLANT




Tiniuriod

' L4 —— —— e ’” )
I= HerebdY CERT! gy THAT od THi S 121'% Day of paa 1929 4 cory

O F THE fr For€ C.oiwk PeTiTiond OF REVERSAL OF ADMINIsTRaTIV € A¢ pucys
Dec sioN )i THE ABove- CAPTIONED (ﬂ.Sb: VR M#'ib"D, fDU ThEE Prepa’p o
THe EXECUTIVE DiRecTon, 'I/\’M'mr Crigvarce Commissio, Su/TE 302,477¢
REisTERsTowN RoAd, DA lTIﬂw?b;'Mﬂﬂ)“ﬂﬂ/P ‘1'7 t$, AND Jo THE SEcreTAry o
PuBLIC SAFETY AWD CorRrEC T/on/ﬁtfzﬂv:co; 6776 REISTERSTOWN Ropp

/

PALTI n0fE, 1MARY aMD 21215 .

% VR
/4
(;/amrur\'s )

&



TN THE MATTER ; C TN THE . Qz,)
(40-~766

ak‘l\’r‘J;LL:ﬁl’l Sinms , .
?/:Myt,mo PE,J:'TENT/ARY C//?Cu: I CounrT

954 FORREST ST . FaR
[5 ALTI noRE, MARYLAND 21202
APPZLLmJT’ B/H.T/'nmf C,'T\/

-VJS—

SECRETARY OF Pobiic Sarery CAsENo. + 951492055/
SO CoRRECTIonNAL SERVICES ’
b7 7‘0 RE I STERSTown ROAD DockeT No. ? CL978672.
%LTIMO’BFI MARYLAND 21284

A PPELLEE

s

TLe Mo.s 20289

MoTioN To PROCEED WITHOUT PAYMENTOF CosT

APPELLANT, Tord Wiltian §imms RESPECTFoLLY MoVE TH! S CounT for ael

FTiNG {1 To PRoOCEED LiTh THIS APPERL IiThouT THE PRYnenT o F
iS5 SuprorTide STATEmMeT OF fWDIGENLY

ODROER PERM
C
! nd
|51 ATTﬁCﬁtDo

o OR PRO VI'DI'I'IC ’[CUR I.rY THER‘F0/( .




’ ; o | o
T N THE MATIER GF VM T HE . W
o ViLLian 51""‘5“"|.0’7“ | f

pary LAD PeniTERTIARY CireeiT LovrT

g5y /fokressf 7 Fa/(
LT fAORE /MMARSLANO 21202 . ,
p# / /}/Paudf PBALTIiMorE Ci'TY
-Vs- CAJSE No,

SERETARY OF PP L'e SaFerY
AND CoRRECT0AAL SErvICES Dockel Mo,
L776 R £/ STERSTOWN ROAP

. _ py S
gyt Y 212 4
o

T ccNot 202 g¢

S TATEMERT OF JANDI'CENCY ANO PRAYER

To PROCEED L/iTHoUT PAYMENT 0F CoST

I; STHN L/ (LLIAM Simm 5/ A1 THE APPELLANT VW THIS APPEML .

FLiEvE THI S APPEAL HAVE MERIT, I Do NoT Hnve p SouvRce of

?
OFPRUCEfD;/‘ W/TH TH'S APPest OR F/?al//'pf SECvR/ry THERE par

T //E/?"B)/’ R{QU[;//’ T//g/q[/-’a/(/'/’/-/ﬂ/’fﬂl 5 CovrT PERAIT ME To PRoceep Ulrtto ot

THE /),;yn[,JT05 OR PrRovisiod OF SECoRITY
LemAity DECLARE ArND AFFIRM UNDOER PENALTY OF PERTORY THaT The

ferR Cos7.

T DosSe
ABove STATEmERTS A RE TRUE AND CoreccT.

bl f
W’%/leaz

NANE AND ADoRESs 0 F APPELLANT




T N~ THE maTTer a.l | TN The Q

SoHN Witian SimmsF 14o-16¢ ‘ .
AR LarID Pen/TEATIARY CiRCu/T CourT

95y ForREST ST
ﬁA’L‘/’;ﬂaﬁZ/ MAR\/L/IA/D 212012 FOK

APPELLAST JBALT max € C/TY

-~
SECRETARY OF PuBlLiC SAFETY (ASE Mo.
AND (oRRECT oNAL SERV(ICES
776 REISTERSTowr RoAD poc/rﬂ’/"”',’
/3.': MORE, MARILANO 21215

APPetece

0

Lce o, e 202 ¢p e

OQROER T 0 PROCEED 1/iTHOUT PAYMENTOF CosT

TT S THS Dayof.
’ s 11—, Heresy orverco Thar

T APPELLANT A BOVE BE PERAITTED To PrRoceep 1y/74 Hi i
A 1S5 ’ |
pAym T OF CoST OR PRovi Sion 0 F Secursry T HEReFor APPERL bitho ur [

H |



SoHN M. 5 zm»:rr“/ﬁio
Qf" faﬂﬁfm ;7’,‘ s e

RS T

/}ﬁl /ﬂ “pmd - 2/202 R --ﬁ:;_f(‘;"

. ot « . -
- St e @ Tt LW e .

\

L Uearde S e 3
. . g e B (e L.‘. L

MS: Spumnora £, [3anK S, Um,(
(//?(017‘ (coRT for Buitimeee i1y
M1 N CALVERT STreeT

JSALT I pone, prary cano 242, ,

U
o

/Lfdﬁ L mact )




LAW OFFICES

HAROLD I. GLASER
SUITE 1717
CENTRAL SAVINGS BANK BUILDING
201 N. CHARLES ST
CHARLES AND LEXINCTON STREETS
BALTIMORE, MARYLAND 21201

HAROLD 1. GLASER OFFICE
RICHARD G. BERGER TELEPHONE
SAUNDRA C. ROTHSTEIN LE

(301244 8822
JOHN M. HASSETT May 17 ’ 1988 )

Nt
Mr. Marvin Robbins *\ECEIVED

Executive Director

Inmate Grievance Commission MAY 18 1980
Suite 302
. 6776 Reisterstown Road INMATE CRESTANGE Comasamary
@  Baltimore, Maryland 21215-2346

Re: John W. Simms
I.D. NO. 140-766
Maryland Penetentiary

Dear Mr. Robbins:

Our office has been contacted by Mr. John W. Simms, I.D. NO.
140-766, who is presently serving a life sentence at the
Maryland Penetentiary.

On May 3, 1988 an Administrative Hearing was held at the
Penetentiary concerning an altercation between Mr. Simms and a
death row inmate, James Trimble. Our information is that Mr.
Simms and Mr. Trimble were involved in a fight concerning the
‘ use of a shower stall. As a result of the Administrative

Hearing, Mr. Simms was placed on a 60-day administrative lock-up
and Mr. Trimble received a 30-day lock-up.

Please consider this letter as an Appeal to the Inmate Grievance
Committee on behalf of Mr. Simms.

If you need additional information concerning this matter,
please contact our office or Mr. Simms directly at the Maryland
Penetentiary.

Thank you for your kind cooperation.

. Very truly yours,

SER & BERGER

N~ A

ohn M. Hassett

JMH:gjh




Q-

STATE OF MARYLAND
. DEPARTMENT OF PUBLIC SAFETY AND CORRECTIONAL SERVICES

WILLIAM DONALD SCHAEFER
GOVERNOR

MELVIN A STE!NBERG
LT GOVERNOR

MARVIN N. ROBBINS
EXECUTIVE DIRECTOR

BISHOP L. ROBINSON
SECRETARY

INMATE GRIEVANCE COMMISSION
Suite 302, Plaza Office Center
€776 Reisterstown Road
Baltimore, Maryland 21215-2346
(301) 764-4257
TTY FOR THE DEAF: 4B6-0677

June 2, 1988

Mr. John Simms, #140766
' Maryland Penitentiary

RE: IGC No. 20288
Dear Mr. Simms:

In response to your letter received May 18, 1988 this 1is to
advise that you have not stated a grievance. The Commission will
not <conduct a second adjustment hearing for the purpose of
determining the 1ssue of guilt or innocence. That 1is the
function of the Hearing Officer.

1f you wish to proceed further, you should write informing me in
what manner, if any, you consider your adjustment hearing to have
been unjust or unfair, or improperly conducted. If we have not
beard from you within 15 days, we will consider the matter

' closed.

Very truly yours,
Marvin N. Robbins
MNR/bs Executive Director

* Your grievance was submitted in your behalf by John M. Hassett.
Esq., of the law offices of Harold I. Glaser.

P.S. Please note that the differemce in the penalties
administered to you a2nd to Mr. Trimble is not itself indicative
of any wrongdoing or impropriety. As you should know, the

Division of Correction employes a sentencing matrix which takes
into consideration, among other things, the inmate”s adjustment
history.

cc: John M. Hassett, Esgq.




Che s l’l‘ A J IS VT W JJININS T IO [l
ATE (RRIEVANCE  mamiSSien : —
/JMS o 30 , [ Sy FoRREST 57. _3_
v ,
: R
776 REISTERSTows Roar PBALTIMIRE MARYLAND 21202
’ $5-23¥¢
ALT( MoRE, MARYLAND 212
R WED T 7 /795
3 Lo WRe

0 ¥
N chm\oﬂ RE! TGECNo-2ozgg

EAR MR. fx’aﬂa/,v:/

MY Ceievance IS THAT MY DEING Found ColiTy s7 74

o sTmENT HERRINE L/AS UA/J’uﬁ/' BEcAvse THE oTHER man SThrieD THe
,@H,ﬁ He HIT me FIRST I Was TusT PROTETING My serp if
AN T HAD A WTNESS Ta ATEST 7o 7THAT Frcr.
[/ AS O NCE ENPLoyeb Here AT THE PEM'TEM'/'M'//?J A Coreccliynay
OFFiter, Rrior T o MY ARREST AD SUBSEQusnT Corvieryy s,
AND WHEN WE HaD A STTUAT/ o Line Tl*’f, THE ACéresson g ALy s
He ONE To CET Found CuitTy AP Co oN Lock up,

THE OTHER PerSoN WAS FLUAYS Founp NoT Gulery.
Tumc /LSe vsep 79O BE A LIEUTENANT AND A CLASSIE tprrts s .
THERE, THiS TIME THERE Unas No onNe BuT oS
HaD THERE [SEEN A LiEuTewanT PRESENT
OFF ier T v3T WHAT THE Po La'cy WAS,
TH"J WaY THE HEarive ofFF/ — j

Use VERY MUCH LATITUDE Jhey ppsy :
K‘MA I‘}lf Do L
cCisioM.,

PLEASE GivE ME A GRIEVANCGE HERRINK So THar T Can C1L 5
. EAR UP My
RE (erD

Yawz; TRrRuLY
/

(¢t TouN M. HAsSETT ESQ- , %%V/




' ® ruep

JOHN WILLIAM SIMMS, #140766 * IN THE , JUL 21 1989
Appellant * CIRCUIT COURT CIRCUIT COURT FOR
BALTIMORE CITY,
V. *  FOR . ‘ )
SECRETARY OF PUBLIC SAFETY *  BALTIMORE CITY ’7 %” N
AND CORRECTIONAL SERVICES o
*
Appellee
*
IGC NO.: 20288 * CASE NO.: 89142059/CL97862
* %* * * * * * * * % *
ANSWER

Appellee Secretary of Public Safety and Correctional
Services, by his attorneys J. Joseph Curran, Jr., Attorney
General of Maryland, and Scott S. Oakley, Assistant Attorney
General, as an answer to the above-captioned Petition, states:

1. The allegations in paragraph 1 of the Petition are
denied,except insofar as to admit that Appellant Simms was an
inmate housed on protective custody at the Maryland Penitentiary
on April 30, 1988, and that he was found guilty of fighting, and
placed on segregation lockup for a period of 60 days.

2. The allegation in paragraph 2 of the Petition is
admitted.

3. The allegation in paragraph 3 of the Petition is

admitted.

4. The allegation in paragraph 4 of the Petition is
admitted.

5. The allegations in paragraph 5 of the Petition’are
admitted.




-~

6. The allegation in paragraph 6 of the Petition is a
jurisdictional statement to which a responsive pleading is not
required.

7. The allegations in paragraph 7 of the Petition are
denied.

8. The Order of the Inmate Grievance Commission dated
May 15, 1989 is supported by substantial evidence and is not
otherwise effected by error of law.

WHEREFORE, Appellee Secretary of Public Safety and

Correctional Services respectfully requests that this Court

affirm the Order of the Inmate Grievance Commission dated May 15,

1989.
J. JOSEPH CURRAN, JR.
ATTORNEY GENERAL OF MARYLAND
SCBTT S. OAKLEY
ASSISTANT ATTORNEY GENERAL
6776 Reisterstown Roa
Suite 311
Baltimore, Maryland 21215-2341
CERTIFICATE OF SERVICE
I hereby certify that on thlséyzc/*'day of P//l/; , 1989,

a copy of the aforegoing Answer was mailed, postage prepaid, to
John William Simms, #140766, Maryland Penitentiary, 954 Forest

Street, Baltimore, Maryland 21202.

t S. Oakley

yl |
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JOHN SIMMS, #140766 * IN THE JUL 81 1989
Appellant * CIRCUIT COURT Cgﬁﬂﬁﬁﬁﬁﬁﬁﬁ?R
v. *  FOR . \j\
INMATE GRIEVANCE COMMISSION *  BALTIMORE CITY
Appellee +  CASE NO. 89142059/CLO7862
IGC No. 20288 *

* * * * * b—/a

CERTIFICATE OF RECORD

I HEREBY CERTIFY that the attached documents are the full,
complete and official record of the proceedings before the Inmate
Grievance Commission in Case No. 20288:

1. Letter received May 18, 1988 from John Hassett to
Marvin Robbins;

2. Letter dated June 2, 1988 from Marvin Robbins to John
Simms;

3. Letter received June 10, 1988 from John Simms to Marvin
Robbins;

4, Letter dated June 16, 1988 from Marvin Robbins to John
Simms;

5. Memo received January 17, 1989 from Stuart Nathan to
Marvin Robbins with attached Order of Baltimore City Circuit
Court;

6. Letter dated January 23, 1989 from Marvin Robbins to

John Simms;

3




7.

Letter received February 2, 1989 from John Simms to

Marvin Robbins;

8.

Letter dated February 6, 1989 from Marvin Robbins to

John Simms;

9.

Letter dated February 22, 1989 from Marvin Robbins to

John Simms;

10.

Letter dated February 22, 1989 from Marvin Robbins to

Bernard Smith;

11.

Grievance

Transcript of the proceedings before the Inmate

Commission on March 15, 1989, reference IGC #20288;

12. Order of the Inmate Grievance Commission in IGC #20288
dated May 15, 1989;

13. Letter dated May 15, 1989 from Marvin Robbins to John
Simms.

Exhibit 1

b 12

RVIN N. ROBBINS

Executive Director

Inmate Grievance Commission

Suite 302 - 6776 Reisterstown Road
Baltimore, MD 21215




CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a copy of the foregoing Certificate of

Record was mailed, postage prepaid, this gé-ﬁ;day of X\ J/\/
A
1989 to Mr. John Simms #140766, Maryland Penitentiary, 954

Forrest Street, Baltimore, MD 21202.

SCOTT S. OAKLEY

Assistant Attorney Geng¢ral
Department of Public S3fety

and Correctional Serviges

Suite 312 - 6776 Reisterstown Road
Baltimore, MD 21215
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STATE OF MARYLAND
INMATE GRIEVANCE COMMISSION

Transcript of Proceedings
March 15, 1989
Maryland Penitentiary

In the Matter of John Simms, #140766 IGC No. 20288

Herbert MATZ, Commissioner: Allright this 1is the grievance
(inaudible) hearing on Mr. John Simms, IGC #20288. The hearing
is being held at the Maryland Pen on March 15, 1989 before
Commissioners Millard, Hergenroeder and Matz. Let the record
show that Mr. H.E. Rodgers who is the Classification Supervisor
at the Pen (inaudible) to represent the Division and the
institution and 1let the record further show that Mr. Simms

reviewe
pages i

John SI

MATZ:
if it”s
1988.
Commiss

d the adjustment report consisting of one, two, three

s that right Mr. Simms?
MMS, Inmate Complainent: Yes that”s correct.
Allright I°m going to read your grievance and let me know

that. Mr. Simms first filed this grievance on May 18,
Upon preliminary review by the Inmate Grievance
ion, his grievance was Administratively dismissed without

a hearing. Mr. Simms appealed that decision to the Circuit Court
for Baltimore City. As a result of that appeal, an Order of
Remand was issued by the Honorable Thomas Ward, Judge of the
Circuit Court for Baltimore City, in which this Commission was
instructed to conduct a full, evidentiary hearing to determine
whether Mr. Simms” adjustment hearing on May 3, 1988 was
conducted in accordance with applicable law and regulations; and

to determine whether the adjustment conviction was based wupon

substan

SIMMS:

MATZ:

SIMMS:

MATZ:

SIMMS:

tial evidence. 1Is that your grievance?
Yes it is.

Well you were found guilty of what?
Fighting.

Fighting is Rule 17

Yes.
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John Simms, #140766 -2- IGC No. 20288

MATZ: Well what, what are you claiming was improper about the
conviction or whether the hearing was not conducted according to
(inaudible). What were you complaining about?

SIMMS: First of all I had nothing to do with this. I was
assaulted by this other man.

MATZ: Well were you claiming it wasn”t substantial evidence.
SIMMS: Right, I was assaulted by another....

MATZ: What else were you complaining.

SIMMS: That I was assaulted and (inaudible).

MATZ: I understand (inaudible). What, we’re going to go, Judge
ordered us to (inaudible) to conduct a full evidentry hearing to
determine whether Mr. Simms adjustment hearing on May 3, 1988 was
conducted (inaudible) whether or not the (inaudible) was based on
substantial evidence. Is that the thing you“re telling us now?
Well what other complaint are you having with respect to this
conviction that it was not held in accordance with applicable law
and regulations.

SIMMS: And that they didn”"t follow the rules on that.

MATZ: What rules, who didn”t?

SIMMS: The Hearing Officer”s rules.

MATZ: What rules?

SIMMS: The rule is on (inaudible) only person being found guilty
is the (inaudible). That“s the only person who was found guilty.

MATZ: Only person found guilty of fighting?

SIMMS: Yes.
MATZ: And you“re telling us now, for the record, that that”s the

only, that this substantial evidence, that”s the only complaint

you have (inaudible).

SIMMS: That is correct.

MATZ: Allright, okay. So you“re trying to tell us substantial \\ ‘
evidence, (inaudible) is that it?

SIMMS: Yes.
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John Simms, #140766 -3- IGC No. 20288

MATZ: And what”s your complaint that he....

SIMMS: The other inmates attacked me, wasn“t for no apparent

reasons, in front of the showers.

MATZ: Well was it self defense?

SIMMS: (Inaudible)

Donald MILLARD, Commissioner: It was Mr. Trimble.
SIMMS: Yes sir.

MATZ: What“s his name Trimble (inaudible).
UNIDENTIFIED: (Inaudible) James.

MILLARD: You say he struck you?

SIMMS: Yes.

MILLARD: For no reason at all?

SIMMS: It was a dispute on the shower and he assaulted me first

for no reason.

MATZ: (Inaudible)

SIMMS: Yes I did (inaudible).

Henry HERGENROEDER: Where was it in the shower?

SIMMS: It was in the shower.

MATZ: Allright Mr. Jackson. Why are you saying there was

substantial evidence?

Shawn JACKSON, Hearing Officer: Well during the attack when 1

noticed the Colonel stated that Simms attacked him.
claimed Trimble attacked him.

HERGENROEDER: Well the grievance says Trimble (inaudible).
JACKSON: Trimble said that Simms hit him first.
MILLARD: And Simms said that Trimble hit him.

(Inaudible)

Simms

(2

-
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John Simms, #140766 -4~ IGC No. 20288

MATZ: (Inaudible) Simms says he went back (inaudible) I was
already 1in the shower stall. He hit me in the jaw first and I
hit him back and the witness said I saw Trimble run out of the
shower, I went in to see what was going on (inaudible) Trimble
struck Simms. (Inaudible).

SIMMS: That”s correct.

MATZ: So he had testimony that you struck Trimble first and
Trimble then hit back and he had testimony that Trimble hit you
first and then you hit back.

SIMMS: (Inaudible).

MATZ: (Inaudible) the basis of your....

(Inaudible conversation)

MATZ: Allright well what else do you want to tell us Mr. Simms?
SIMMS: (Inaudible)

MATZ: Do you want to give us (inaudible).

SIMMS: Yes it clearly states (inaudible).

MATZ: Did they both hit at the same....

JACKSON: They were not in the <categories (inaudible) 1in
different categories of the matrix (inaudible).

MILLARD: Now Mr. Simms will you repeat the statement you made at
the beginning. Did you say that the Hearing Officer did not
follow the rules, that the only person found guilty was
(inaudible). 1Is that what you said?

SIMMS: That”s one of the (inaudible) supposed to be (inaudible).
MILLARD: Supposed to be (inaudible).

SIMMS: Yes (Inaudible).

MILLARD: And that”s what it said (inaudible).

SIMMS: Yes.

MATZ: Now what happened?

S
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John Simms, #140766 -5- IGC No. 20288

SIMMS:

The two people don”t start (inaudible) only one and the

other person protects himself, which is what the law allows.
(Inaudible).

MATZ: Allright what would you have us do? (Inaudible)

SIMMS:

(Tape 2,

1°d 1like (end of tape)

side A inaudible - about 15 seconds).




NOTICE SENT IN ACCO.NCE WITH MARYLAND RULE B-12
John William Simms

Docket: . eans -
Fo
Fil

Secretary of YWublic Safety &

Bo142059/c197862
Correctional Services o . ...

©7/31/89
Date of Notice: / ..... / .............
A :
STATE OF MARYLAND, ss 31st July
| HEREBY CERTIFY, Thatonthe . _ ... ... dayof . ... ... i,
eighty-nine

Nineteen Hundred and .7 = 7. ... , | received from the Administrative

Agency, the record, in the above captioned case.

SAUNDRA E. BANKS, Clerk
Circuit Court for Baltimore City

CC-39

NOTICE SENT IN ACCORDANCE WITH MARYLAND RULE B-12
John William Simms

Docket: ..
Folio

Correctional Services

| 89142059/CH97862"
/31789

Date of Notice: ...

File:

STATE OF MARYLAND, ss:

| HEREBY CERTIFY, That on the  _
eighty-nine

Nineteen Hundred and ...~ .

31st

July
ciieiee day of

B —)

wezeeee-s | received from the Administrative

Agency, the record, in the above captioned case.

SAUNDRA E. BANKS, Clerk
Circuit Court for Baltimore City

CC-39




Scott S. Oakley

Assistant Attorney General

6776 Reisterstown Road

Suite 311

Baltimore, Maryland 21215-2341

John William Simms # 140-766
Maryland Penitentiary

954 Forrest Street
Baltimore, Maryland 21202




HABEAS CORPUS AD TESTIFICANDUM

CASE NO. 89142059 - CL-97862

INICEMENIXND. ... . ... POLICE IDENT.NO. . ........oivvt.
N DOB. .. i e
ROOM ...219 Mitchell Court House ISSUEDBY ..Civil. Assignment...
DATE..... December 5, 189 .. .... PHONE ..... 333-3755 ...

9T30 T.m.

TIME : ®xAxN.

@he State of Maryland

TO THE COMMISSIONER OF CORRECTION, GREETINGS:

You are hereby commanded, that you havethebodyof ..........................

John Williams Simms #140766 - Dept. of

Correction

under your custody as it is said, by whatsoever name he may be called in the same,
Civil :
before the xminak Court of Baltimore to testify in the case of ®rexStutexofXMxiykandXveX

........ '.s.i.m.".’f’. Vs, .S.e.c.'. . ?.f. PUb Safety . ... then and there to be tried. Inmate is

............................................

shall have given his testimony before the said Court to return him to said prison, and have
you then and there this writ.

Civil
Witness the hand of the Judge and the Seal of the Guixinsl Court of Baltimore this

..2th  .dayof... October . .




HABEAS CORPUS AD TESTIFICANDUM

- 231422059 - CL-97862
INDICTMENTNO. ........ciinvnnn POLICE IDENT.NO. .................

PART .. i e e D.O.B. .. e e e e e,
ROOM .. .419 Mitchell Court, House ISSUED BY ..Civil. Assignment...
DATE ..... December 5, 189 ...... PHONE ..... 33337350,

WRIT OF HA
BEAS COR?US ADTESTIFICANDUM SERVED ON TRANSPORTATION
DEPT. AT D.0.C., 505 E. MADISON ST., ON

AT 9:00 AM., IN THE PRESENCE OF DEPUTY SHERIFF 233 ‘TIME: 9 A M,

SHERIFF

@he State nf Macyland

TO THE COMMISSIONER OF CORRECTION, GREETINGS:

You are hereby commanded, that you have thebodyof ..........................
vin wWilliams Simms #14G706 - vept. of

required to appear from day to day until conclusion of proceedings or until excused by Judge.
Immediately thereafter thesaid .......: R T L R P
shall have given his testimony before the said Court to return him to said prison, and have

you then and there this writ.

Witness the hand of the Judge and the Seal of the Criminal Court of Baltimore this

JEST Judge

.......................................

SAUNDRA E, BANKS, C‘:ERKA O

29




S ER

JOHN SIMMS, #140766 , *  IN THE

Appellant ’ * CIRCUIT COURT
V. . * FOR
INMATE GRIEVANCE COMMISSION * BALTIMORE CITY

Appellee * Case No. 89142059/

CL97862

IGC No. 20288 *
* * * * * * %* * * * *

NOTICE OF WITHDRAWAL OF APPEARANCE AND
REQUEST FOR ENTRY OF APPEARANCE

Please take notice that Scott S. Oakley, Assistant Attorney
General, herewith withdraws his appearance on behalf of Appellee
Inmate Grievance Commission and that Alan D. Eason, Assistant

Attorney General, herewith requests the entry of his appearance

on behalf of Appellee.

e
SCOTT S. OAKLEY
Assistant Attorney ¢eneral

et b

ALAN D. EASON

Assistant Attorney General
Division of Correction
6776 Reisterstown Road
Baltimore, MD 21215
764-4191




CERTIFICATE OF SERVICE

T HEREBY CERTIFY that on this 2:2 day of\/7q€U" , 1989,

I caused a copy of the foregoing Notice of wlthdrawal of

Appearance and Request for Entry of Appearance to be mailed,
first class, postage prepaid, to John Simms, #140766, Maryland

Penitentiary, 954 Forrest Street, Baltimore, MD 21202.

fr—

ALAN D. EASDN
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JOHN SIMMS * IN THE Conet A6 Gpp
APPELLANT * CIRCUIT COURT
v. * FOR

SECRETARY OF PUBLIC SAFETY * BALTIMORE CITY

AND CORRECTIONAL SERVICES

APPELLEE CASE NO. 8914059/CL97862
*

IGC NO. 20288
* * * * *

APPELLEE'S POST HEARING MEMORANDUM OF LAW
IN RESPONSE TO THE COURT'S REQUEST OF DECEMBER 5, 1989

Appellee Secretary of Public Safety and Correctional
Services, by his undersigned attorney, submits the following
memorandum of law in accordance with the Court's request made at
the court hearing held on December 5, 1989.

Issues

1. Was there sufficient evidence for the Inmate
Grievance Commission to affirm the Division of Correction (DOC)
hearing officer's decision that Appellant violated DOC Rule 1 by
being involved in a fight with another inmate?

2. Was it error for the hearing officer not to
specifically consider and determine whether or not Appellant was
entitled to acquittal on the basis of self-defense?

Argument

An order issued by the Inmate Grievance Commission
(IGC) dismissing an inmate's grievance constitutes a final
decision of the Secretary of Public Safety and Correctional
Services for purposes of requesting judicial review of that
administrative decision. Md. Code Ann. Art. 41, Section 4-

102(f) (1). Judicial review of an IGC decision by a court is

19




limited to a review of the record of the proceedings before the
IGC and of the final order of the IGC or Secretary. The Court's
review is, by statute, "limited to a determination of whether
there was a violation of any right of the inmate protected by
federal or State laws or constitutional requirements." Art. 41,
Sec. 4-102.1(1).

The case is an appeal seeking judicial review of a
prison disciplinary hearing and decision (also known as a prison
adjustment action) in which Appellant, an inmate at the Maryland
Penitentiary in 1988 had been found guilty of violation of
prison Rule 1 for fighting with another inmate on April 30, 1988
and as punishment served 60 days in a segregation cell.

Appellant contends the adjustment action was not
supported by substantial evidence and that prison hearing
officers are required by rule or policy to not find an inmate
guilty of fighting if he was not the aggressor and if he was
only fighting in self-defense. T.1, 2 and 4 (references are to
the transcript of the IGC hearing, item 11 of the record of the
proceedings before the IGC).

Hearing Officer Jackson testified at the IGC hearing
that both inmates at the disciplinary hearing claimed the other
attacked first. T.3. The documents of the prison adjustment
action were marked as Exhibit 1 collectively at the IGC hearing
and are part of the record in this appeal. The hearing
officer's written summary of the testimony of Appellant Simms
and inmate Trimble at the adjustment hearing appears on page 1

of the Adjustment Report (part of Exhibit 1) and is consistent




)l

with the hearing officer's teétimony at the IGC hearing that
both Simms and Trimble contended the other hit first. The
record indicates that Trimble told the hearing officer he made
no effort to defend himself or to hit Simms, and the hearing
officer noted in his report that Simms testified that Trimble
hit Simms first and that Simms hit Trimble back. The hearing
officer also noted in his report that inmate Allender testified
that he saw Trimble "swing at Simms" and that Allender testified
that Simms defended himself. On page 2 of the Adjustment
Report, the hearing officer stated that he found Simms guilty of
violating Rule 1 because the hearing officer believed Simms and
Trimble exchanged blows and were involved in a fight.

When the above-referenced evidence contained in the
record is reviewed in the context of the Supreme Court's
evidentiary standards applicable to inmate disciplinary
proceedings, Appellee contends that the evidence was sufficient
for the IGC to affirm the hearing officer's guilty finding.

In Superintendent, Massachusetts Correctional

Institution v. Hill, 472 U.S. 445, 455, 105 S.Ct. 2768, 2774, 86

L.Ed.2d 356 (1985), the Supreme Court held "that the
requirements of due process are satisfied if some evidence
supports the decision by the prison disciplinary board..." The
Supreme Court further explained the standard that there be some
evidence to support the disciplinary action.

This standard is met if 'there

was some evidence from which the

conclusion of the administrative

tribunal could be deduced...'

Ascertaining whether this stan-
dard is satisfied does not




require examination of the entire
record, independent assessment of
the credibility of witnesses, or
weighing of the evidence. 1Instead,
the relevant question is whether
there is any evidence in the record
that could support the conclusion
reached by the disciplinary board.

We decline to adopt a more string-
ent evidentiary standard as a con-
stitutional requirement. Prison
disciplinary proceedings take

place in a highly charged atmosphere,
and prison administrators must often
act swiftly on the basis of evidence
that might be insufficient in less
exigent circumstances. The funda-
mental fairness guaranteed by the
Due Process Clause does not require
courts to set aside decisions of
prison administrators that have

some basis in fact. Revocation of
good time credits is not comparable
to a criminal conviction, and neither
the amount of evidence necessary to
support such .a conviction, nor any
other standard than some evidence .
applies in this context (citations
omitted).

Ibid, 472 U.S. at 455-456, 105 S.Ct. at 2774.

The hearing officer's conclusion that Appellant Simms
was guilty was based on the fact that Simms admitted he hit back
and on the testimony of Trimble, Simms and Allender, which
testimony, although conflicting, was sufficient Appellee
contends to support the conclusion that Simms was involved in a
fight with Trimble and was guilty of assault in violation of
Rule 1.

Not only is it the province of the agency to resolve
conflicting evidence, but where inconsistent inferences from the
same evidence can be drawn, it is for the agency to draw the

inferences. Bulluck v. Pelhamwood Apartments, 283 Md. 505, 513




(1978). Followed in Courtney v, Board of Trustees of the

Maryland State Retirement Systems, 285 Md. 356, 402 A.2d 885

(1979). 1If evidence is shown in the record, "no matter how
conflicting, or questionable the credibility of the source of
the evidence, the court has no power to substitute its
assessment of credibility for that made by the agency" at the

hearing. Commissioner, Baltimore City Police Dept. v. Cason, 34

Md.App. 487, 369 A.2d 1067 (1977). The court may not judge for
itself whether the administrative agency's decision is right or
whether there is greater support for another conclusion. "The

test is reasonableness, not rightness."” Snowden v. City of

Baltimore, 224 Md. 443, 168 A.2d 390, 392 (1961) quoting 4 David
Admin. Law treatise, Section 29.05 p. 139 (1958). Based on the
evidence in the record, Appellee contends that a reasoning mind
reasonably could have reached the factual conclusion that the

hearing officer and that the IGC reached. Bullock, supra.

Since the Supreme Court has established that only
minimal due process is necessary in a prison disciplinary action
and that due process is satisfied if there is some evidence, no

matter how meager, Hill, supra at 472 U.S. 457, 105 S.Ct. at

2775, Appellee believes that the adjustment decision and
disciplinary action of Appellant did not violate any statutory
or constitutional requirements to which Appellant was entitled.
The decision was reasonably based on the evidence that Simms
struck Trimble, where there was conflicting evidence as to who
was the original aggressor. If this Court agrees that the

administrative agency decision did not violate any right of




Simms protected by statute or‘constitutional requirements, Art.
41, Sec. 4-102.1(1), the Court should affirm the IGC decision.
Concerning Appellant Simm's claim that he only hit
Trimble in self-defense and that since he was not the aggressor,
he should not have been found guilty of violation of Rule 1, the
record shows conflicting evidence between Trimble's testimony
and that of Simms and witness Allender. 1In a criminal trial, it
probably would be reversible error for the trier of fact to
render a conviction on the nature of the conflicting evidence
that exists in the record in this case. However, the Supreme

Court has stated in Hill, supra, that the stricter evidentiary

requirements for a criminal conviction do not apply to prison
disciplinary action. The evidence in this case is sufficient
for this Court to determine if the disciplinary action was based
on some evidence as is required by the Supreme Court's
requirements for due process in a prison disciplinary decision.
Subsequent to the hearing before this Court on
December 5, 1989, Appellee's attorney has determined from the
Chief Hearing Officer for the Division of Correction that where
there is sufficient evidence to permit a hearing officer to
determine that only one inmate was the aggressor, another inmate
initially charged with fighting will usually be acquitted by
practice, but not by any rule, if the evidence shows that other
inmate did not become mutually involved in the fight. Based on
the record in this case, the IGC determined that the hearing
officer was reasonable to conclude that Simms was fighting where

there was evidence that both had been the original aggressor.




Under the atmosphere that exiéts at a maximum security
institution such as the Maryland Penitentiary, the courts have
granted institutional personnel broad discretion in making
disciplinary decisions in the interests of maintaining prison
security, as long as the disciplinary decision is based on some
evidence. Although the hearing officer was silent in'his
decision and in his rationale as to whether he specifically
considered and determined the issue of self-defense, such
omission falls short of violating any statutory or
constitutional right to which Appellant was entitled in the
prison disciplinary proceeding. Accordingly, omission of a
determination on the issue of self-defense was not an error by
the hearing officer or by the decision of the IGC justifying
reversal or remand by this Court, and therefore the decision of
the IGC affirming the disciplinary action should be affirmed.

J. JOSEPH CURRAN, JR.
Attorney General of Maryland

o M

STEVEN G. HILDENBRAND

Assistant Attorney General
Department of Public Safety and
Correctional Services

Suite 312

6776 Reisterstown Road
Baltimore, Maryland 21215-2341

Tel: 764-4072

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on December 20, 1989 that a copy

of the foregoing Memorandum was mailed to John Simms, #140-766,

tf




Maryland Penitentiary, 954 Forrest Street, Baltimore, Maryland

21202.

- ST

STEVEN G. HILDENBRAND
Assistant Attorney General
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JOHN W. SIMMS * IN THE
Appellant * CIRCUIT COURT
v. * FOR
SECRETARY OF PUBLIC SAFETY * BALTIMORE CITY
AND CORRECTIONAL SERVICES
* Case No. 88142059/CL97862
Appellee
*
* %* * * * * * * *

MEMORANDUM OPINION AND JUDGMENT

Hollander, J.

I. Introduction and Background

John W. Simms ("Simms"), who is incarcerated, has appealed
from the decision of the Inmate Grievance Commission (the
"Commission"), dated May 15, 1989. The Commission found that
Simms had exchanged blows with James Trimble ("Trimble"),
another inmate, and thereby assaulted him in violation of a
prison rule prohibiting fighting. Accordingly, the Commission
dismissed as without merit Simms' grievance challenging the
disciplinary action imposed as punishment for this infraction.

II. Factual Summary

On April 30, 1988 Simms and Trimble, both inmates housed
at the Maryland Penitentiary, were involved in a physical
altercation in the shower area. While it is clear that blows
were exchanged between the two inmates, and that Trimble then
ran from the shower area, the precise sequence of events is a

matter of some controversy.




.

Immediately following the altercation, Simms informed the

correctional officer assigned to this area, Officer L. Wilkins,
that Trimble "had strucked [sic] him in the face with his
fist." Notice of Infraction or Incident.l Simms stated that
he responded by striking Trimble in his face, according to
Officer Wilkins. Id.

The matter was referred for an Adjustment Hearing on May
3, 1988. Both Simms and Trimble presented testimony at the
Adjustment Hearing, and Simms also called two additional inmate
witnesses. Simms stated that Trimble had wanted to use a
particular shower stall he had used before, but that Simms was
already in that stall on this occasion. Adjustment Report, at
1. Simms reiterated his contention that Trimble had hit him in
the jaw first. Then, Simms said, he hit Trimble back. Id.

The two witnesses called by Simms supported his version of
events. The first, Harry Douglas ("Douglas"), stated that he
ran into the showers to see what was going on after he saw
Trimble run out of the showers. Douglas said that he was told
by another inmate, whom he did not identify, that Trimble had
struck Simms. Id. The second witness called by Simms, Mark
Allender ("Allender"), testified that he saw the incident.
According to Allender, Trimble swung at Simms, and Simms then

defended himself. Id.

1. The record from the Inmate Grievance Commission, on
appeal, has not been sequentially numbered. Accordingly,
documents in the record will be described herein by name, so as
to permit their identification. References to the transcript
of the hearing held before the Commission on March 15, 1989 are
abbreviated by “T" along with the particular page number of the
transcript.




Trimble's version of events was markedly different.
According to Trimble, the inmates were going to the showers,
and Trimble walked in and put his socap down in one of the
stalls. Simms allegedly said that it was his shower stall.
Trimble further testified that Simms then pushed him and hit
him in the head and face. 1Id. Trimble stated that his only
response was to cover up and to walk out of the shower; he did
not defend himself further, and he insisted that he never hit
Simms. Id.

After considering the conflicting evidence presented, the
Hearing Officer found Simms guilty of violating Division of
Correction Rule One (Rule One). Id. at 2. Rule One prohibits
"[wlrongful killing, assault, assault and battery, assault by
threatening to do bodily harm, with or without weapons." See
Division of Correction Regulation 105-1. The Hearing Officer
explained his decision as follows: "I believe that Simms was
involved in a fight with James Trimble...I believe that Simms
and Trimble exchanged blows in the shower area." 1Id. Simms

was sentenced to 60 days in disciplinary segregation. lg.z

2. Trimble received 30 days in disciplinary segregation.
See Letter of May 17, 1988 from John M. Hassett, Esqg.; Letter
of June 2, 1988 from Marvin N. Robbins. In the latter letter,
Marvin N. Robbins, Executive Director of the Commission,
explained the differing penalties as follows:

"Please note that the difference in the penalties adminis-
tered to you and to Mr. Trimble is not itself indicative of any

wrongdoing or impropriety. As you should know, the Division of
Correction employes [sic] a sentencing matrix which takes into
consideration, among other things, the inmate's adjustment
history."




On May 18, 1988, Simms filed a grievance challenging this
adjustment conviction. Upon preliminary review Dby the
Commission, however, his grievance was administratively
dismissed without a hearing as being on its face wholly lacking
in merit pursuant to Code, Art. 41, Sec. 41-1104(e). Simms
appealed this dismissal to the Circuit Court for Baltimore
City. As a result of that appeal, the case was remanded by
Judge Thomas Ward, with instructions to the Commission to
conduct a full evidentiary hearing to determine whether Simms'
adjustment hearing was conducted in accordance with applicable
law and regulations, and to determine whether the adjustment
conviction was based upon substantial evidence. On March 15,
1989, a hearing was held before the Commission in accordance
with the Order.

Simms raised essentially two <contentions before the
Commission. First, he argqued that he "had nothing to do with
this [incident]. [He] was assaulted by this other man." T.2.
Second, Simms contended that the Hearing Officer did not follow
the applicable 1law and regulations in finding both he and
Trimble guilty of fighting. Simms strenuously urged that where
there is a physical altercation between inmates in the Division
of Correction, it is the rule and practice "that only the
aggressor 1is the one to be found guilty of fighting, and not
the person attacked by the individual." Letter of January 30,
1989 from Simms to the Commission; T.2, 5.

The Commission also heard from the Hearing Officer who had
presided at the adjustment hearing. The Hearing Officer

4




emphasized that Trimble had testified that Simms struck the
first blow. T.3. The Hearing Officer also specifically
reiterated that he had found both inmates guilty of assaulting
each other. See Order of the Commission, at 1.

After the hearing, the Commission found that Simms'
adjustment conviction was based upon substantial evidence, and
that the adjustment hearing had been conducted in accordance
with applicable laws and regulations. The Commission
determined that both "Mr. Simms and Mr. Trimble were involved
in a fight in the shower. They both exchanged blows and
thereby assaulted each other. Both were guilty of violating
Rule #1." Order of the Commission, at 2. The Commission
consequently concluded that Simms' grievance was without merit,

and ordered it dismissed. Id.

ITII. Scope of Review

Code, Art. 41 Sec. 4-102.1(1), governs the standards of
judicial review in connection with the administrative
adjudication of inmate grievances and complaints. Sec.
4-102.1(1) provides in pertinent part as follows:

Review by the court shall be limited to a review of

the record of the proceedings before the Commission...

The court's review shall be limited to a determination

of whether there was a violation of any right of the

inmate protected by federal or State laws or constitu-

tional reqguirements.

Holsey v. Inmate Grievance Comm'n., 296 Md. 601, 602 (1983);

Bryant v. Dep't. of Pub. Safety, 33 Md. App. 357, 364-65

(1976).

&%)




The substantial evidence test applies to the judicial
review of decisions of the Commission in inmate grievance

matters.3 Greene v. Secretary of Pub. Safety, 68 Md. App. 147,

159 (1986); Hewitt v. Dep't. of Pub. Safety, 38 Md. App. 710,

715 (1978); Bryant, supra, 33 Md. App. at 369. This test is

satisfied when, upon review of the record, there is found to
exist "such relevant evidence as a reasonable mind might accept

as adequate to support a conclusion." Greene, supra, 68 Md.

App. at 147 (citation omitted).

In Hewitt, supra, the Court of Special Appeals reviewed

the parameters of the substantial evidence test in considering
the scope of judicial review of a decision by the Commission:

A reviewing court may, and should, examine any
inference, drawn by an agency, of the existence of a
fact not shown by direct proof, to see if that inference
reasonably follows from other facts which are shown by
direct proof. 1If it does, even though the agency might
reasonably have drawn a different inference, the court
has no power to disagree with the fact so inferred.

A reviewing court may, and should, examine any
conclusion reached by an agency, to see whether reason-
ing minds could reasonably reach that conclusion from
facts in the record before the agency, by direct proof,
or by permissible inference. If the conclusion could
be so reached, then it is based upon substantial
evidence, and the court has no power to reject that
conclusion.

3. In 1its Post Hearing Memorandum of Taw, Appellee
contends that a less restrictive standard of review is
appropriate in this matter, relying on Superintendent v. Hill,
472 U.S. 445 (1985). In Hill, the Court held that minimum due
process requirements under the United States Constitution are
satisfied if "there was some evidence from which the conclusion
of the administrative tribunal could be deduced." 472 U.S. at
455 (emphasis in original). But in Greene v. Secretary of Pub.
Safety, 68 Md. App. 147 (1986), the Court of Special Appeals
reaffirmed the continued validity of the substantial evidence
test as the controlling standard of review. 68 Md. App. at 60.
Consegquently, this court 1is bound to follow the substantial
evidence test as the appropriate standard of review in the
instant case.




A reviewing court may, and should, examine facts

found by an agency, to see if there was evidence to
support each fact found. If there was evidence of the
fact in the record before the agency, no matter how
conflicting, or how questionable the credibility of the
source of the evidence, the court has no power to sub-
stitute its assessment of credibility for that made by
the agency, and by doing so, reject the fact.

38 Md. App. at 714, quoting Comm'r. v. Cason, 34 Md. App. 487,

518 (1977). The validity and continuing viability of these
general principles have been reaffirmed numerous times. See,

e.g., Maryland State Police v. Lindsey, 318 Md. 325 (1990);

Terranova v. Board, 81 Md. App. 1 (1989); Kade v. Hickey

School, 80 Md. App. 721 (1989).
Decisions of administrative agencies such as the

Commission are prima facie correct, and carry with them the

presumption of wvalidity. Thus, on appeal, the agency's
decision must be viewed in the 1light most favorable to the

agency. Lindsey, supra, 318 Md. at 334. See generally,

Bulluck V. Pelham Woods Apts., 283 Md. 505 (1978).

Accordingly, the reviewing court should not "substitute [its]

judgment for the expertise of the agency." Lindsey, supra, 318

Md. at 333.

IV. Discussion

The Commission's decision dismissing Simms' grievance is
supported by substantial evidence and is correct as a matter of
law.

On appeal, Simms has continued to press his contention

that the evidence he produced before the Hearing Examiner and

the Commission shows that he hit Trimble only in self-defense.




Thus, he urges, since he was not the initial aggressor, he
cannot be found to have been guilty of violating Rule One.
Simms complains that Appellee has not provided the court "with
a rule that states both inmate [sic] are to be found guilty of
fighting and go on lock up no matter who the aggressor was,"”
and that no such rule exists. Appellant's Answer to Appellee's
Memorandum of Law, at 1. Instead, Simms contends, "[t]he same
law that apply [sic] to a person in a free society also apply
[sic] to a person incarcerated. If this were a criminal case,
I certainly would not be found guilty by a rational fact
finder," he asserts. Id.

But this action is a civil administrative adjudication and

is not comparable to a criminal case. See Wolff v. MacDonnell,

418 U.S. 539, 556 (1974). It is thus circumscribed by the less
strict procedural due process reqguirements of prison
disciplinary proceedings rather than those applying to criminal
cases. See, Id. at 571-72 n. 19 (setting out minimal due
process requirements applicable where punishment imposed
"represents a major change in the conditions of confinement");

Greene, supra, 68 Md. App. at 154-55. The same rules do not

necessarily apply to a person incarcerated as to a person in

free society. See generally, Superintendent v. Hill, 472 U.S.

445, 454 (1985) (recognizing that process due institutionalized
inmate must be analyzed "in the distinctive setting of a
prison, where disciplinary proceedings 'take place in a closed,
tightly controlled environment peopled by those who have chosen
to violate the criminal law and who have been lawfully incar-
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cerated for doing so.'") (quoting Wolff, supra, 418 U.S. at

561).

Appellee concedes that it is the practice of the hearing
officers of the Division of Correction to acquit an inmate
charged with fighting where there is sufficient evidence to
permit a hearing officer to find that only one inmate was the
aggressor, and that the other inmate did not become mutually
involved in the fight. Appellee's Post Hearing Memorandum of
Law, at 6. But despite Simms' confidence in the persuasiveness
of the evidence he produced before the Hearing Examiner and the
Commission, and in his own credibility, the agency was not
required to accept his version of events.4

In this case, the determination of the Hearing Examiner
was one of credibility, since the evidence produced by the two
inmates was diametrically opposed. The Hearing Examiner had
the opportunity to observe the demeanor of the witnesses, to
question them, and to make conclusions as to their credibility.
The Hearing Examiner did so, and clearly found neither side
innocent. On the contrary, he found that both had acted
wrongfully by fighting with each other, and therefore that both
had violated the provisions of Rule One prohibiting fighting.

The Hearing Examiner's reliance on the evidence before him

is clear from the record. He emphasized, in his written

4. The agency also was not required to find Simms guilty
beyond a reasonable doubt in this matter, as would be the
standard in a criminal case.

9
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report and before the Commission, Trimble's testimony that
Simms hit Trimble first. In this case, the Hearing Examiner
believed that both parties acted wrongfully, and that Simms had
contributed to a potentially dangerous physical altercation
that should not have occurred.

This court cannot reject the Hearing Examiner's assessment
of credibility of the witnesses and is required to uphold the
findings made by the Hearing Examiner in this regard. As the

Court of Appeals explained in Annapolis v. Annap. Waterfront

Co., 284 Md. 383, 399 (1979), the substantial evidence test
operates as follows:

[A]lssume that in an agency hearing five witnesses
testify on one side of a proposition, and one witness
testifies on the other. 1In its findings, the agency
states that it does not doubt the credibility of any
of the witnesses, but that it is relying on the testi-
mony of the one witness and disregarding that of the
five. Under the substantial evidence rule, a court
would be required to uphold such findings.

The agency's decision must be reviewed in the light most

favorable to the agency, since such decisions are prima facie

correct and carry a presumption of wvalidity. It is not the
role of this court to conduct a de novo hearing to reassess the
credibility of Appellant's witnesses and probative value of the
evidence he offered. The wultimate question is whether
reasoning minds could reach the same result from the facts and
permissible inferences in the record. There was ample evidence
before the Hearing Examiner and the Board to support a
determination that Simms violated Rule One, and it was
permissible for both the Hearing Examiner and the Board to draw

such a conclusion.

10
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The Hearing Examiner ©properly applied the relevant

statutory provisions to the facts, which are supported by
substantial evidence. Accordingly, Simms' grievance
challenging his disciplinary hearing and decision was lawfully
dismissed.

Based on the foregoing, it 1is, this l ZTH day of June,
1990, by the Circuit Court for Baltimore City,

ORDERED that the decision of the Commission be, and the
same hereby is, AFFIRMED.

Costs to be waived.

Wisn . Hotande

EVenh L. Hollander, Judge

cc: Mr. John W. Simms, #140-766
Maryland Penitentiary
954 Forrest Street
Baltimore, Maryland 21202

Steven G. Hildenbrand, Esquire
Assistant Attorney General
Department of Public Safety and Correctional Services
6776 Reisterstown Road, Suite 312
. Baltimore, Maryland 21215
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Cases 94004032 and 94018024 scanned and uploaded by Ray C. on 1/25/10.

Please follow the same procedure for the following:

WOODLIFF VS SEC. OF PUBLIC SAFETY Box 84 Case No. 89047041 [MSA
T2691-2720, OR/10/21/82]
File should be named msa_sc5458_82_150_[full case number]-####

TIMMONS V JOHNS HOPKINS HOSPITAL Box 130 Case No. 89075003 [MSA
T2691-2766, OR/10/22/44]
File should be named msa_sc5458_82_150_[full case number]-####

SIMMS VS SEC OF PUB SAFETY Box 276 Case No. 89142059 [MSA - FL’ 2 -| 'lv ?&"}m w
T2691-2912, OR/11/2/22] 7
File should be named msa_sc5458_82_150_[full case number]-####

BERMAN VS BOARD OF APPEALS,ET AL Box 319 Case No. 89164046 [MSA
T2691-2955, OR/11/2/65] '
File should be named msa_sc5458_82_150_[full case humber]-####

TROY VS ALLSTATE INS Box 355 Case No. 89184050 [MSA T2691-2991,
OR/11/3/17]
File should be named msa_sc5458_82_150_[full case number]-####

HIRSCHFIELD VS BD OF MUNCI APL Box 367 Case No. 89194041 [MSA
T2691-3003, OR/11/3/29]
File should be named msa_sc5458_82_150_[full case number]-####

FAISON VS JEFFERSON Box 385 Case No. 89207040 [MSA T2691-3021,
OR/11/3/47]
File should be named msa_sc5458_82_150_[full case number]-####

MITCHELL VS PROVIDENT BANK Box 389 Case No. 89209043 [MSA

T2691-3025, OR/11/3/51]
File should be named msa_sc5458_82_150_[full case number]-###4#
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