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2‘ WAYS 10 SAVE

:P_erlman May Seek Re
.. argument Of Second
Case Lost.

'ORDINANCE VOIDED
BY APPELLATE COUR1

-Anqther Bill Possible—En
abling Act Or Amend-
ment Suggested.

. Two ways of saving the zoning situa.
‘Hon in Baltimore from an adverse deel~
-elon given by n majority of the Court
f Appeals yesterday were taken under

consideratidn last night by Philip B.
.Perlman, City Sollcitor.

' Five of tlie eight members of the
court held the new ordinance Invalid,
while three upheld its constitutionality.

"It was the second time the court, by a
‘majority vote, upset the “use” pro-
- visions of the zoning law.

" Mr, Perlman said he would study the
‘majority and m(nority opmions in the
“Intest case,

.Mt T find,” he added, “that any gen-

eral ordinance regulating the use of
property in Baltimore can be sustained
under the majority opinion, I ghall pre-
pare such an ordinance and pend it to
t.he City Council as soon a8 possible,

. Mny Aask Reargument.

o “At the same time I shall consider

the advisability of fillng a motion for a

reargument of the case on which the

majority based their opinion.”

"It was pointed out that a motion for
"a reargument would have the effect of
‘staying the operation of the opinion.

" If it is found that a valid ordinance
- éatmot be passed at this time, and if
the court’ refuses to grant & motion for

‘2 reargument, the eity will have to walit
for authority to pass a zoning law nnder
‘an act of the next Legislature or through

a Constitutional amendment. .

To Move For Special Seasion.,
- William 8. Norris, president of the
; Alhcd Civic Improvement and DPro-
"‘tective Associations of Baltimore, last
‘night said he would recommend at a
~meeting of this organization next Tues-
‘day that a resolution be adopted asking
the city authorities to request Governor
' ‘Ritchie to call a specinl session of the
' 'Legxslnture for the ndoptlon of an cn-
tblinx act.

Lnst October the organization adopted
a resolution asking the Governor to
tgke such’ action, A reply was re-
celved from Governor Ritchie saying he

wwns considering the resolution.
overnor Ritchie said last night that
was too early: to determine whether
.he would call the speclal session. He
-added, however, that he did not favor
such action unless it is found to be ab-
mlutely necessnry.

5 “Mn) or’s Ordinnnce” Remains,
#: With the court's declsion yesterdny
u&mdmg us it is, the city has, what is

known as the ..“Mayor's ordmunce,"
lhm&mg ‘the Iocation, use and character
of} certain types of buildings, including
stojres, to fall back on. This ordinance,
which was passed in June, 1908, is
unogr test now in Cirenit Court \o. 2

in the cose of Samuel L. Krieger.

Charles H. Osborne, head of the Bu.
reaut;of Buildings, sald yesterday that
it wins “an effective zoning measure
althou not as far-renching ns the
ordinarke decln.red invalid by the Court
of Annlala’

ighe Case Decided.
* Phe dpelsion of the Court of Appeals
yesterdaf was on an application of |5y
Mary G Tighe for a permit to build a |3,
two-sto: lEx brick stable on Cokesbury er

Aayenue r thirty horses. of
Mr. (Psborne, acting under the pro-
vis\om; f the new zoning ordinznce, de-
nied thp permit on the ground that it
was # thesidential neighborhood and that
the stdble - would constitute a  public
puisanece; “that the danger from fire
- xeould 'be. greatly - increased by the stor-
“age of hay, straw and feed on the prem:
t1ses; that the residents of the neighbor o
ho@tbwould be greatly Bisturbed in the
“peaceful,; ‘enjoyment of their property
by the emanation of disagreeable and
gnhealthy odors, and that the public w
* health wonld be greatly endangered by »
the - attraction of a- large number of [
-'yermln and insects to the location.”

AR Culln Power Arbitrary,

JIn "the majority opinion, written by
udge T.-Scott Offutt, it was held that
-ithe -ordinance was. Invalid “because it
> dproperly delegntes to the Zoning Com-
sanissloner (the head of the Bureau of
i Buildings) and the Board of Zoning
:~Appeals. of Baltimore City arbitrary,
“undefined and unreasonable powers,
‘under which persons owning real estate
<411 that city can be deprived of the entire
_neﬂcinl use thereof without compen-
tion,”

:The decislon was concurred in by
ndges William H, Adkins, W, Mitchell
iggzés; Francis Neal I’nrke and Wil
am C. Walsh,

“The .dissenting opinfon was written
vi'by.u'ludge Hammond Urner -and _con-
"cnn'ed in by Chicf Judge Carroll T,
‘ '?Bond and Judge John R, Pattison.

; B Euamn "Cnse Clted,,

5+ The: ordinance declared invalld yas
f‘»wrltten y. Mr, Perlman after the Court
E Appeals, by a vote of 4 to 2, upset
“use” provisions. of the. original

i
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% (zoﬁlng 1aw.in the, Goldman Park avenue

faﬂoﬂng-shop cage,” It was based on
‘almiflar | ordinnnces pnsséd at, Enston|
;and: Snllsbury and, uphcld by .the court.
ndge:: Urner™ sl the.! onmion in. the
e, was, deliveréd by -Judge|,
Wl,th the coneurrence -of Chief
nd’ Judgew Roblnson.

('1,.,'15 mny be snfely

5. Golumn 8.;
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2 Ways T'o Save Loning For Cily

* Now Are Under Consideration

Perlmani May Seck Reargument Of Second Case Lost

" By Decision Of Court

Of Appeals—Another

Bill Possible.

‘(Continucd from PI'nge 28,)

nssumed that there was no lack of con-
cern on the part of those judges for the
constitutionnl rights of the citizens
whose desire to ercet a stable in Euston
they were unable to gratify.”

. Called Studioun Effort,

Referring to the Perliman ovdinanee,
wunder which the Cqkesbury avenue
stable permit was refused, Judge Urner
snids

“The provisions of the ordinance give
me the Impression that ft was writlen
in a studious effort to apply only such
principles ns this court has approved.”

The height and area regulations of
the original zoning ordinance are all
that remain intact an A vesult of the
decision of the Court of Appeals,

With these exceptions and with the
“Mayor's ordInance” to fall back on, the
city is “bnck to the point where it
started before “the zoning law was
passed in 1923, it was snid at the City
Hall, Lo

Limited As To Loeation,

The buildings limited as to location
in ‘the “Mayor's ordinance” are hospi-
tals and buildings for.the trentment of
the feeble-minded, sanatoriums, livery
stables, sale and “boarding stables, gn-
rages. or places for the keeping of motor
vehicles of any . kind designed to accom-
modate more than 400 square fect of
area or to house more than two such
vehicles, blacksmith shops, junk shops,
brick, tile and terrn cotta fnctories,
stoneware and earthenware factories,
paint factories. .

Sonp factorics, candle factorles, wood-
working factories, buildings for the
stornge and altering of packing boxes
on any lot, lumber yards, nlnngng
mills, iron mills, foundries, breweries,
Qistilleries, packing houses, gas works,
qeid works, buildings for the manufuc.
ture of fertilizers, laundries,

Stores for the sale of merchandise
genernlly, storage warchouses and
buildings to be used for the storage of
household cffects or merchandise, dog
pounds and places for the detention and
extermination of stray eats and dogs
and funeral establishments.

Requires Mayor's Approval,

The ordinance provides that “no per-
mit shall be given.by the Imspector of
Buildings for the erection of any such
buildings " without the approval of the
Mayor, and if such erection be approved
by him there shall be incorporated in
the permit therefore such regulations
regarding the location of said buildings
ns may be ry, in the jud t of
the Mayor, to properly safeguard the
interests of the public.”

It is provided further that “no per-
mit for such-buildings shall- be lssued
unless at least ten dnys' notice of the
application therefor shall be published
not less than four times in at least two
daily newspapers in Baltimore city, and
every such’ application shall be con-
spicuously posted upon the property and
the application accompanied by a sum
sufficient to pay the cost of such notice.

and posting.” 4
| Mr. Osborne said the ordinance would
be carried out in the absence of n regu-
lar Zoning law, . .

“The ordinance upset by the Court of
Appeuls was passed by the City Coun-
cil February 9, six days after the
“use” provision of the old ordinance
“was declared unconstitutional by the
Court of Appeals. )

' Grounds For Deciston.

The original ordinance, which had
been wenkened greatly by the decision
of the Court of Appenls in the Gold-
man case, was adopted in May, 1023,

the rights and privileges protected
by the Constitution of the State.

. Beeayse such deprivation s not
justified by any consideration for
the public welfare, wtility, health
or mornls appurent in the ordi.
nance Iteelf,

Beenuse the ordinnuce does not
r_cqnir(' that the property restric-
tion shnll in fact be lased by the
congiderntions  of publie welfare,.
ete., s aleendy mentioned.
1t wag-declared further by the ecourt

that, in-rerebing its conclusions, it did
not hold that the use of property in Bal-
timore might not he regulnted or re-
stricted where regulation or restriction

wag based by consideration of publie
welfare, health, utility or merals,
Provistons OF Ordinance.

The new ovdinance provided for the
regulation of the use of land, boildings
and steaetures within the city, prohibit-
ing uses which would create hazards
from five or disease or in any way
would menace the public welfare, secur-
ity, health or moraly. It alse provided
that permits for the erection of build-
ings nnd structures shall be obtained
from the zoning commissioner.

With a view to having a comprehen-
sive study of the zoning situntion here,
Mayor Jackson last April appointed n
commission of seven to study the matter
aigd make recommendations,  Albert D,
Hutzler was chairman of the commis-
sion,

With the exceptinn of a preliminary
report presented to Mayor Jackson . July
14, the group has taken little action
in the way of recommendations, Tn
this report it was declared that Ordi-
nanee’ 334 was useful, but would net
accomplish the objeets which it is the
purpose of zening to attain and that
only by amendment of the State Con-
stitution could any efficient zoning plan
be validly ndopted so far as the State
constitution is concerned,

Honrd To Meet Tnesday,

C. Morgan Marshall, chairmnn of the
Board 'of Zoning Appeals, said the
board will hold ita weekly meeting at
the scheduled time next Puesday, when

The portion of the ordinance passed on
was 'held unconstitutional on the fol-
lowing grounds: . |

1t -deprives property owners of |

e cases are set for. hearings, e

wlded that he will seek from the City

Solicitor an opinfon by which to be

suided’in deciding these ecases,

James Carey Martien, who was chair-
nan of the board until he resfgned two
nonths after the “use” clause of the
wdinnner was declared unconstitutional,
wid he favored the calling of a spe-
!inl sexsion of the Tegisinture to poss
m_ennbling aet for zoning, 1

Edward M. Rassett, of New York,
vho recently completed a survey of the
oning rituation here for the Renl Bs.
ute Donrd, declared nt the completion’
i lis study that an ennbling act is es-
sentinl Liefore comprehensive zoning can
be nssured in the city.

A standard form of State enabling
act under which municipalities mny

| adopt  zoning vegulations has  been
drawn up by the Department of Com-
meree.  An advisory committee on zon-
ing, nppointed by Secretary Herhert
Hoover, prepared the ordinance, In the
revised edition of January, 1023, see-
tlon 1 of the bill delegntes authority to
the citiey ns follows:

“IFor the purpose of hromoting health,
morale, or the genernl welfare of the
connnnity, the legislative bady of eities
and incorporated villages is hereby em-
powered to regulate and restrict the
height, number of stories and size of
buildings and other structures, the pere
eentuge of lot that may be ocenpled, the
size of the yards, eourts and other open
spaees, the density of population and
the loeation and use of buildings, struc-
tures and land for trade, industry, resi-
denece or ather prrposes,”
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