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GEORGE P. KANE
vs.
JAMES 8. SUTER

' I rux CourT oF APPEALS.
1
L
{

AND THE December Term, 1859,
MAYOR AND CITY COUNCIL
oF Seeciar Docker..... ... ......No. 6.
BALTIMORE. J

/

Appellant's Statement.

This is an appeal from the Equity side of the Superior Court of Baltimore
City.

The bill was filed by George P. Kane, and sets out the facts upou which he
based his prayer for an Injunction, in so concise a form that reference is made to
the whole bill, which will be found on pages 1, 2 and 3 of the Record, for the
ground upon which he claimed the equitable interfercnce of the Court. The prayer
for the Injunction was, that the defendants should be restrained from injuring and
destroying the complainant’s dam, or any of the appurtenances to his mill, and from
interfering with the complainant in such use of the water of Jones' Fulls for running
the said mill as does not interfere with the use of the same by the Mayor and City
Council of Baltimore, for supplying the said city with pure water; and it will be
observed that it sets up no claim antagonistie to the City of Baltimore, but only to
such use of the water of Jones” Falls by the complainant as shall not interferc with
the use of the same by the city.

The Injunction, in this qualified form, was issued as prayed.

The defendants answered jointly, and their apswer will be found on pages 6, 7,
8, 9 and 10 of the Record. They also filed as an exhibit with their said answer,
the advertisement of Thomas M. Lanahan, Trustee, under whom Kane derived title;
which advertisement, after deseribing by metes and bounds the land to be sold, con-
cludes with the following: *“ Bat the City of Baltimore, under the Act of 1853,
chapter 376, (as will wore fully appear by reference to the inguisition in the matter
of the Mayor and City Council of Baltimore vs. 8. D. Tonge, in the Circuit Court
for Baltimore County,) condemned and took from said Tonge, for the purpose of
supplying the said city with pure water, about two acres and ten perches of the said
land, and water rights attached thereto, leaving the balance, about twenty-five acres
and thirty roods, more or less, as above deseribed, and now offered for sale in fee
simple, by order of the Circuit Court for Baltimore County.

““This property is known as the ‘‘Rockdale Factory,” and is situated about two
miles from the City of Baltimore, on the Falls road, and is improved by an cxtensive
stone grist mill and other buildings, with all the nenedssry gearing-and machinery
suitable for conducting an extensive buunﬂl ‘It is altogether the most desirable
property, from its location and peculiar ;d‘v‘uges for mnnufactnrmg and other
purposes, that has been offered in this city at ﬁlﬁm auction for years.”

They also filed as an exhibit the decre¢ in the Circuit Court of Baltimore City
in the case of the Mayor and City Council of Baltimere against Tonge and others,
by which the condemnation money then in the hands of a receiver in the said cause
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was ordered to be paid to Lanahan, the Trustee; and in which decree it is adjudged
that the Mayor and City Council of Baltimore ave entitled to the fee simple estate
in the property eondemned.

Upon the filing of the answer a motion to dissolve was made, and before the
hearing the testimony was taken uoder 8 commission.

On the part of the plaintiff, it was proved by William Dawson, (Record, pages
15 and 16,) that there is nothing in the deseription of the ground condemned which
would enable him, as a surveyor, to locate the land deseribed. He also proved that
the distance from Rockdale dam to Whitehall dam is from forty-five to fifty perches,
and that using the water for Rockdale mill could not affect the supply' of pure water
to the city, as the tapping for the eity supply is a considerable distance below Rock-
dale dam. ;

He also proved by Samuel K. Griffith, (Record, page 16,) that there are six
dams below Rockdale dam, viz: Mt, Vernon, Rock Mill, &c., and above are the
Whitehall dam, Woodbury dam, &c. That when the Whitehall (Clipper mill) mill
stops, the Rockdale mill must stop, as the Whitehall holds the water back. That it
takes ten minutes to fill the Rockdale dam.

By William: Kennedy, (Record, page 17,) he proved that he, witness, is Presi-
dent of Mt. Vernon Company; that he can see no reason why the dam of the Rock-
dale will should in any way interfere with the supply of pure water to the City of
Baltimore. In his opinion it would take but a few minutes to fill the Rockdale dam,
which is a swall one; and the Mt. Vernon dam being helow, and being a higher and
larger one, it takes longer to fill it; and therefore, if there is any obstruction, (which
he does not thipk there is,) it would be caused by the Mt, Vernon dam, which is
lower down the stream. The use of the water by the Rockdale mill does not in the
slighest degree affect its purity. And on cross-examination he stated that if the
water is Leld up by the Rockdale dam while it is filling, it would affect the supply
of the city for a few moments, but he imagines there is nlways a sufficient. quantity
of water in the stream to supply the pipes, even when it is held up by the dams
above. He thioks that even in the dryest times he has seen sufficient water in the
stream to fill the pipes, although the same may be held up by the dams above.

And he proved by Horatio N. Gambrlll (Record, page 18,) that the dam of
the Rockdale mill does not in any degree interfere with the supply of the city with
pure water. Tt might check the supply at certain seasons of the year for a few min-
utes at a time, but could not interfere with the supply. ~The difference in the size
of the Rockdale and Rock will dams i is vcry sl:gllt——lw means in_the water surface.
If the Rockdale dam was. enurely removed, there would be the same check to the
supply of water there is now, because when the mills above are stopped, the Rock-
dale will must stop also. All the mills.must shut down and open their gates about
the same time. When Rockdale mill-dam has run down so low that it is unprofita-
ble to grind in the mill, it takes from five to fifteen minutes, in proportion to the
flow of the water, to.fill the dam so. that the mill way grmd with proﬁt On cross-
examination he said that there is alwa,s larger quantity of water in the stream
than is necessary to ill the pipes. .. ..

. By Artemas Donaldson, (Record, page 18,) Txe provcd that by actual trial it
took from five to seven minutes to fill the Rockdale dam.

" By Daniel Warfield, (Record, page 19,) he proved tha.t the use of the water by
the Rockdale mill could not interfere with the supply of pure water to the city, since
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And he proved by Lewis P. Clark, (B.ecord page 23,) that he was first assist-
ant commissioner of the Water Board of ﬁe clty for three years and two months;
that his duty was to attend to the mill-dams and the repairs under the present Water
Commissioners. That if he were to control the gates of the Rockdale mill himself,
he docs not sec how he could use the water so as to affect injuriously, to any amount,
the supply of water to the eity. He cannot see any necessity, either with reference
to the quantity or quality of the supply of water to the city, to remove the Rock-
dale dum. The city never took the whole supply furnished by the falls during the
witness’ service. That the time of keeping the main pipe open at Rockdale, for re-
storing the daily consumption, depends upon the height to which the gate is raised :
if raised one-fourth, it remains open thrée or four hours; if one-third, it remains
open a proportionably!less time. ' It never remains open all the time. The average
supply of the city is from three to four millions of gallons per day. And ou cross-
examination he said it is important for the eity to have the control of the dams.

The complainant then filed the following exhibits, viz:

No. 1.—A plat of the property, made by Mr. Dawson.

4 2.—(Record, page 25.)—~Mr. Dawson’s certificate. that. the pipe through
vblch thc city receives its supply will duohnr!e 13,324,608 gallons in twenty-four
bours
3.—(Record, page 25.)—Order of the Water Board to strip the Rockdale
dtm.
0. 4.—(Record, page 25. )—The followmg notice given by the Water Board
to the eomplumnnt vig :
Baltimore, June 10, 1858.
Col. Groroe P. Kang:

- Sir—I am direeted to say to you that before using the water at Rockdale mill,
you will call and make arrangements for. tlne same as to the price you will be charged
per annum by the Water Board.

Yours, respctfully.
WM. STEPHENSON, Registrar.

6.—(Record, pages 26, 27 and 28,)—The Record of proceedings on the
warrant, inquisition and return for the condemuation of the bed of the falls for the
use nnd occupatnon of the city. ;
6.—(Record, page 20. )—Deed from Horatio N. Gambrill and wife to the
city, in whlcb for the consideration of $15,000, they convey to the city the bed of
Jones’ Falls constituting White Iall mill-daw, retaining the right to use the surplus
water fnr running the mill, and to build additional dams for using the same.

No. 7.—(Record, page 81.)—~Deed from William E. Hooper and wife to the
city, in which, for a consideration of §50,000, they grant to the city the bed of
Jones’ Falls consfituting the Woodberry dam, reseroing the right to use the surplus
water, and to build an additional dam or dams to use the same.

No. 8.—(Record, page 33.)—Deed from the Mt. Vernon Company to the
city, by which, for a consideration of §73,500, the said Company grants to the eity
the bed of Jones® Falls consmuting the Mt Vmon dam, reserving the right to use
the surplus water.

No. 9.—(Record, page 34. )—Decm from T M Lanahan, Permanent Trustee
of Tonge, to complainant, by which he grants to complainant all Tonge's interest in
the land conveyed to him by Tagart, Trustee, &e., subject to the rights of the city,

&e.



[4]

No. 10.—(Record, pages 35 and 86.)—Mr. Dawson's certificate that the Rock-
dale dam contains 284,063 gallons of water; also that the flow of Jonas Falls is
34,122,240 gallons in twenty-four hours.

The defendants examined two witnesses only to prove the alleged neoewty to
take down the Rockdale dam, They were Columbus O'Donnel, one of the Water
Board, who gave the order to tear down the Rockdale dam, and the other Mr.
Manuing, the City Engineer of the new water works.

Columbus O’Donnel, in his examination in chief, (Record; page 20,) utterly
fails to prove a necessity to move the Rockdale dam. The strongest expression he
uses is, that *'if the consumption of water by the city is increased, it will be abso-
lutely necessary for the city to have the control of the dam above the one from which
the supply is taken,”

In his cross-examination he states that the recent condemnations are in farther-
ance of the plan now being: carried out to supply the city from Beatty's mill, dis-
tant six miles from Baltimore. That at the time the destruction of the Roekdale
dam was commenced, it was not mecessary to the use of the water by the city ny
that time. It is necessary that the eity should have the control of the Mt. Vernon
dam, but he does not think it necessary that the dam should be taken down; itis
sufficient for the city to have the control of the gates. He does not think it more
necessary that the city should have the coutrol of the Rockdale dam gates, than
the gates of the Mount Vernon dam; considers it equally necessary to have the con-
trol of the one as the other, since there is very little water comes in between the
two dams.

In the ordinary action of a mill wheel, no injurious effeet of any amount is
prodaced upon the quality of the water, with referenceto the city’s use of the same.
There is no injurious effect produced on the quality of the water by holding it up.
and then letting it off, except the evaporation.

He also stated on cross-examination, that  Mr. Sater commenced to open the
dam at Rockdale by the command of a Committee of the Water Board, of which
witness constituted one. = T'he city ordered the dam to be torn down, because it had
purchased the property, and considered that it had a right to take down the dam.

Mr. Manning—(Record, page 24)—also on behalf of the defendants, testifies
that a supply of water, perfect and sufficient at all seasons for the city, depends upon
its having the control of all the dams or artificial obstrwm:s above the Rock mill,
where the supply is.

On cross-examination he states that. his: duheu are lumted to the new water
works ; he has nothing to do with the water works as-at present existing. Coneeding
that the city had the control of all the dams above Rock mill, he counsidered that such_
dams would be of decided bencfit for purposes of storage. In a dry season the dams
answer to store up showers of rain, which would o&mm off into the basia,
The city then having the control of the dams, could mﬂ'ﬁt the water to pass-off as
it, would be needed..

The motion to dissolve was heard, andtho(?o-ﬂ pthnd whiat is designated as. a,
‘‘decretal opinion and order,” in which the opinion part is altogether.in fayor of the,
complainant, and: the, order ‘part altogether: against him. Hence this appeal, in
whiich the-appellant will contend—
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‘Funsr.

That the condemnation by the - city under: the :Actof 1853 eh. 876, is 'limited
to such use and ocoupation of . Jones’ falls as mly bev“ry 'tohnpﬁly the city with
pure water.

Redfieldion Railways, 114, llﬁmnd.ll&

The People vs. White, 11 Barbour 8. C. R., 26.

Albany Street Case, 11 Wend., 151, *2.

Varick vs. Smith, 5 Paige, 147.

Taylor vs. Porter, 4 Hill, 143.

Embury vs. Conner, 2 Sand. 8. C., 98, 106.

Dunn vs. City Council of Charleston, Harp. L. R., 189, 199.

SecoxD.

That the proof in the cause shews conelusively that there was and is no neces-
sity whatever, for any purpose of supplying the city with pure water, to destroy the
Rockdale mill dam, by means whereof the sald mill was operated at the tlm}gf and
before, the condemnation.

TaIRD.

That the condemnation by the city, whilst it took from Tonge all the use and
occupation of the stream which is necessary for the supplying of pure water to the
city, left in Tonge all such use of it as did not injuriously interfere therewith, and
that Kane acquired by his purchase from Lanahan, Trustee of Tonge, all the title
to such use whlch Tonge had.

* United States vs. Appl‘ehon 1 Sumner R., 501.
Story vs. Odir, 12 Mass., 160.

Angell on Water Courses, 165, '6, sec. 159.
White vs. Flannigan, 1 Md., 540.

McTavish vs. Carroll, 7 Md., 352, ’6.

Ely vs. Stewart & Speed, 2 Md 417.

Kilgour vs. Ashcom, 5 H. and J 82.
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fiatians sisatinerin el ks
“J‘AK:ES S. SUTER,

AND THE
MAYOR AND CITY COIJNCIL,
or“mnm

APPELLEEQ STAT‘EKENT mn

‘The facts involved in the present suit dre as
Mayor and City Council of -Baltimore, in
certain powers conferred upon them by an Act
Assembly of Maryland, passed at the session of
376, and entitled, ““An Act to supply the City of
with pure ‘water,”"  proceeded to condemn, in fe
piece of property sitnated upon Jones’ Fal b
rights whatever thereto Medi,“:(!lec; page
Daniel Warfield held the reversion; and S8am
was ‘his tenant: for nmety—nme yeurs, en
Ree: pages 1, 7, 1d. pages 26, 27,28, 29, 'The g
to which the land was subject was m‘rbeeqnenﬂy
by Tonge, (Rec. 1,) so that he became the absolu f'
owner of all the property, exeepﬁng that which ¢l
condemned.  After the confirmation of the ﬁ:q
jury by the Circuit Court, the Mayor and’ @t} :
ceived motices, from several persons. not ‘to y
thirty-two thousand dollars which had bsen aws
jury to the said Tonge, 'on the ground that they
claims against the same. Under these circumst
corporation ordered G. L. Dulany, its attorney :
of ‘Interpleades in " the Citcuit Court for “Bal
This was accordingly done, but before the su
nated, Samuel D. Tonge petitioned fir the benefi
solvent laws, and Thomae M. Lanahan becomiug
nent trustee, applied to the court for the sum awars
jury as above mentioned to the said Tonge,
been paid therein at the time of filing the
pleades. The court, in passing its ]fnal decree, of
the money claimed should be handed over to the siil
and awarded the absolute fee-simple in the land cos
the Mayor and City Council: as prayed by t
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which the lqonmd Gityfﬂonnml ‘had uqmred'
condemnation, as if the same was his property
After the water had been thus used for some
standing frequent warnings and remonstrances
nts of the city, Mr. James S. Suter, the water
cived written instructions from a committee of
e Water Board, “ To strip the dam at Rockdale
prevent any obstruction to the flow of water’'—
In pursuance of these instructions, Mr. Suter
remove the waste-gate of the said dam, whick
h sides of the falls upon the property which had
S T oy
7%7 Whegupnnﬁwhw” tinstituted an
mages in the Superior Court, and afterwards filed -
equity side thereqf, setting forth some of the facts :

1 in rfenng with his use of the water until the said

ild be determined, and also asking the court to
urisdiction over the matter, alleging as a reason
mand, that the party had no adequ&te redress at
1,2,8,4. The ground alleged in the bill for
'malbyﬂnqpmp)mnant tonsethewataraaha; :
5, thggthemtyoou]d not acquire, by process of
ion, a fee-simple title, but only such use of the - -
f\ter-nghu ooadpnmﬂd ‘as might be absolutely
ﬁw of supplying the city with pure

e defend‘agts, in Sheu:. answer, admit
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most mfthé ﬁm a% set forth in the bill, but cm!f!nﬂ that the
city did obtain, by the condemnation, an absolufe fee-simple
estate, and that the use of the water by the said Kane was
inconsistent with the free and unobstructed use of it on the
part of the corporation.—Rec. 7. = After the answer had
been put in, a motion to dissolve the injunction was entered,
(Rec. 10,) and an order thereupon made by the court fixing
a day for the hearmg of the same and giving permission to
either pa:tv, in the mean txme, to take testlmony before a
commissioner.—Rec. page 13. A commission was accord-
ingly issved to Hem‘y R. Dulany, Esq.—Id. 13. The testi-
mony by him taken. in pursuance of the 3 eqmrements ofthe
commission, will be fonnd in the printed Record, com-
mencing at page 14 and ending at page 25 and the exhibits
filed therewith from that page to page 36. After the return
of the commission the suit was adjourned to ﬂle January
term of the court, when upon a hearing of the motion for a
dissolution the said injunction was accordingly tﬂssolved -
Rec. page 37. Whereupon the said Kane pra’ed leave to
appeal ; which prayer was allowed by the (,ourﬁ —Rec. 38.
Upon this statement it will be argued.

I. That according to the true construction of the act of
1853, ch. 376, sec. 1, 2 and &, the Mayor and City Council of
Ba]hmore are authonzed to acquire by agreement or proeess s
of condemnation, any property which they may conceive ex-
pedient and necessary to promote the purpose mentioned in
the act, and to hold the same in Jee simple, for a term of
vears, or merely as an easement, as fo them may seem best.
And, in the case of a condemnation, the confirmation of the
inquisition of the jury by the Circuit Court for Baltimore
county, and the payment or tender of the ¢ valuation’
thereby assessed to the owner of the property ta.ken, entitle
the corporation to the ‘‘ use, estate and interest ” in the same
¢ as fully as if it had been conveyed " by the said ovner—-vnde
sect. 3. :
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% The only restnctwn unpoaed upon the exercise of the
right of Eminent Domain by the Constitution of Ma.ryland
is, that a  just compensation ’* must be puil or t.endered in
the first instance to the owner of the property taken.

Const. Md. art. 3d, sec. 46, p. 40. :

The express mention of this limitation ooclu(les the suppo—
sition of the existence of any other. Expressio unius est
exclussio alterius et expressum facit cessare tacitum.

Broom's Maxims, m. p. 517, t. p. 423,

Dwar. Stats. 9. Law, Lib. m. p. 713, 1. p. 54.

The Warden St. Paul's v. The Dean 4, Pnce 65, p. 78.

9. In a State where there is a written constitution, the
judiciary cannot mvahdate an act of the Leglslature, inde-
pndaltly of any considerations drawn from the organic law,
on the vague ground that it violates tne dictates of natural

justice, or is contrary to the fundamentai pnncnples of repub-:

lican government and the teachmgs of political wmthics.
Md. Dec. Rts. art. 6. Const, Md. p. 11.
Sedg. Stat. and Const. Law, (ed. 1857,) 180 to 187,
ernev Megmms 1G. & J. 463 p. 472.
ngkmS\ Wq.tkms, 2 Md, 341 , p. 356. ‘
Comn;oqwealth v. ) Closbey Y Ra.wle, 369, p- 374.

Commonwealth v. M’ Wllhams 11 Penna, (Qtate,) Reps :

61, p. 70.

Kirby v. Shaw, 19 Id. 260.

Sharpless v. Mayor, &c., Pha. 21, 1d. 147, p. 158.

Clark v. Saybrook, 21 Conn. Repe 313, p. 324
{ Patrick & Manigault v. Comm’rs. 4, McCord, 541.

R. R..C. v. Davis, 2 Dev. & Batt, Law Reps. 451, p. 458.

The question is very clearly stated and ably considered in
the American Law Register for 1859, vol. vii. No. viii, (June
No.) p. 449 to 462,

3. The Legislature is the sole judge of the exigency which
Justifies the taking of private property for a public purpose.

10 Law Reporter, (Prize Essay Em. Domain,) pages 481,
490.

Beekman vs. 8. R. R. Co. 8 Paige’s Ch. Reps. 45 p. 73.
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10 Law Reporter ( Em. Domain,)
Rexford v. ng'htm s ﬁeps ‘ﬁ‘l, P. 642 643,
Affirmed on Appeal. 1 Kernan, p. 308.

Heyward v. The Mayor; &c., N. Y. 3 Selden, p. 214.

Morris Canal and Banking Co. v. Townsend, 24 Barb.
Reps. 658, p. 665.

Arthur v. Commer. & R. R. Bank of Vicksburg, 9 Sm. &
Mar. (Miss.) Reps. ps. 430, 431.

The Tide Water Canal Co. v. Archer, 9 G. & J. ps. 509,
510, 511.

The question of the degree of necessity is always for the
Legislature to decide.

Glenn v. Mayor &c. Balto. 5 G. & J. p. 429,

McCulloh v. State Md., 4 Wheat. 423.

4. Courts are very reluctant to set aside an act of the Le-
g“mlatnre E prgsnmphon will be made in its faver, and
in a dou "Aouextmllbedqchredvahd ’ ,

t leas y. The myor Pha. 21 Penna. (gﬁ;te) Beps".‘ p-

botfonetsiv Co (}oqunrq Leoq Co et a]j "6 . Florida
Reps. p, 610.
Mgﬁogef a‘i . ‘ﬁeison,, 9 G-nl] p. 804.

) M

Sand

“HII. But the question as to whether or not the estate taken
was necessary to accomplish the purpose contemplated by the
act is not now an open one. It has been conclusively settled :

1. By the confirmation of the inquisition of the jury by
the Circuit Court for Baltimore Co. ——-Hamﬂton . Annap. &
Elk Ridge R. R. Co. 1 Md. p. 567. :

«'2. By the decree of the Circuit Court for Baltimore City
adjudging the fee simple in the property condemned to the
Mayor and Oity Council —(Rec. 12, Defd’ts. Ex. B. 1d. 36.)
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IV. Taking it for gmnted then MﬁmM f ?d’
a legitimate exercise of l’eguhﬁm autho
contended that the powers and discretion féo?p t.1.) W
conferred and vested, have not been transcended or ahluuf
by the Mayor and City Council of Baltimore. ",;‘i §

1. The act itself must notbetoodndlyooustrw%\ ‘fm‘a
rules of construction applicable to English railway companies
have not been domesticated by the courts of this State.

Tide Water Canal Co. v. Archer G. 9. & J. page 482,

Mayor, &c. Balto. v. B. & Ohio R. R. Co. 6. G. 290,
page 297.

Av. Co. v. Merryman 10. Md. 536, page 542.

Bradley v N. Y. & N. H. R. R. Co. 1. Connect.
Reps. 306.

2. Where the power of determining upon the necessity of
a measure or thing, is given to a municipal corporation,
courts will not interfere with its judgment in-a particular
instance ; af least, unless it can be clearly shown that the.
corperation has exceeded the limits of its author.;t.yor grossly.
abused the discretion vested in it.

Harrison v. Mayor & C. C. Balte.

1. Gill, 264, page 276.

Meth. Prot. Church v. Mayor & G C. Balto 6. Gu 39-‘1
page 400,

Glenn v, Mayor, &c. Balto, 5G & J. pﬂgedas

———
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3 Neccessary does not mean physically impossible—like
most words it admits of all degrees of comparison, and is
qualified by other words in connection with which it may be
used. [t is frequently employed as synonymous with ““ex-
pedient,”” “*conducive to,”” “*promotive of.”” &e. &c. Where-
ever the means resorted to have a tendency to produce a certain
end, in the propriety of the English tongue, it may be said.
that those meaus are necessary to accomplish that end.

McCulloh v. State Md. 4 Wlwut.-’/‘% A3,

1. Kent Comm. t. p. 271, m. p. 253,

Cotton v. Co. Commr s Leon et al. 6 Florida Reps. p. 629.

4. That absolule control on the part of the city. over the
water contained in the dam at Rockdale mill is necessary for
properly carrying out the purpose had in view.

Vide testimony Wins.—Ree. pages 16. 17, 18, 20, 21, 22,
24,

V. _ddmitting that the use of the water by the said Kane
does not in the least obstruct or affect the city s supply. it does
not follow that he would be entitled 1o such use. If there is
any surplus water the corporation may rent it out. At any
rate a third person cannot claim to use it without the city’s
permission.

Harris v. Thompsou, 9 Barb. 350, p. 361.

Varick v. Smith, 5 Paige. ps. 146, 147,

Hamilton v. Aunap. & Elk Ridge R. R. Co. 1 Md. 553.

+. L. DULANY,
HENRY R. DULANY,
Solicitors for Appellees.



