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PROCEEDLNGS

THE COURT: Gentlemen, this morning we are to
consider motions which the defendants have filed in the
case of United States vs. Frankfeld. A number of such
motions apparently have Just been handed to me a moment
ago. I have not had time to read them and would not have
time, of course, to read them here this morning.

MR. FLYNN: I would like for the record to show
that the Government was only handed five of these motions

a few minutes ago before coming to Court.

MR. BUCHMAN: I would like to state for the record

that we d4id not complete the motions until about eight or
nine o'cloock last night. That was the reason for the
late filing of the motions.

THE COURT: Well, Mr. Buchman, you may proceed
to argue the motions if you wish.

MR. BUCHMAN: If Your Honor please I would like
to proceed first with the motion to strike the testimony,
beginning with the motion pertaining tc the testimony of
Paul Crouch., I feel that there are a number of reasons why
his testimony should be stricken. They are enumerated in
the motion.

First of all his testimony describes him as a
member of the Communist Party and concludes with April 1941

when he Bays he lost contact with the Communist Party, but




actually all the things to which he refers happened a
quarter of a century ago, 1927, 1928, 1929, and 1930, and

I think that is significant with respect to the rule as

tc remoteness that it is remote and prejudicial, as referred
to in the Fourth Circuit case, and that would lead to the
conolulion‘that his testimony ahould be stricken.

His testimony was of &an inflamatory and prejudicial
nature, and if Your Honor wishes I can point out the precise
portions to which that characterization applies.

Here we have a conspiracy. The indictment charges
two charges, first that they conspired with eleven others
to teach and advocate the duty and necessity of overthrowing,
and secondly that the defendants with eleven or twelve others
conspired to organize the Communist Party, an organization
which teaches and advocates, and so on, and then there is
the addition which the Government put in because they amended
the indictment which I think 1s decisive with respect to
all our arguments this morning, and that is that the Govemn-
ment must establish in all of its evidence, must relate to
specific intent on the part of the defendants in advocating
and teaching, by specific intent to cause the overthrow of
the Government.

Now, that point is made an eseential element by
Chief Jusatice Vinson in his opinion, and he referred to the

precise mental composition of the actors' or members' mind.
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Now, here we have this inflamatory and prejudicial
matter with respect to the trip to the Soviet Union, meeting
with Narshall Tukhavesky, and others, the atom bomb secret, ’
and 80 an; 211 of whioch has nothing to dé'with the defendants
in this case, and all of which antedates the enactment of 1
the Saith Act in 19%0, ﬁrior to which there could not be any
violation of the Smith Act, as it was prior to the Smith Aet,
as it is charged in the indictment, all of it predating the
inception of the conapiracy as alleged in the indictment,
and all predating the period of limitations.

Now, as Iunderstand the rule in the Fourth cirouit,
as enunclated in, I think the Hall case and in the Walker
case with which Your Honor is no doubt familiar, Walker v.
United States 104 Fed. 24, page 465 which was, I believe, a %
prosecution for violation of the ligquor laws, and there is
aoac»tcatimony which antedated the conapiruci alleged in }
that ease, and the Court, I believe, referred to the ruls
of »éason nhert tha matter 1& ‘Temote and pro:udieiul, that |
it should be stricken even though 1t shed some very 1nportant
1light on the nature of the eanapir‘oy. ?

But here we have events a qgartor of a century
8go, and we have the presumption of innosenceand we are
dealing with political dootrines, and it seems to me that
to make a presumption of continuity of politiocal thought

runs counter to what was pointed out by Mr. Justice Murphy
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 in the Sehneidcru;n'éuae that you can't assume sontinuity
of political thought, |

In udéition to that there 15 the attempt wmade
to bring in testimony of a witness about cﬁont- a quarter
of a eentury'ago connested to & conspiracy which the Govern- .
mant'allegea bogan 1n 1945, and the conaptruey begins with
the reconstitution of the Communist Party in 1945,

Now, there avre & number of other things about f
Mr. Crouch's testimony. For example, I belleve that the |
‘, ﬂasoi part of his testimony does not have a factual founda-
tion but merely ruprw&unﬁs gonc;uﬂiann on his part not only
a8 Lo the period of time in which he was m member of the ;
Communist Party but also ns-td subsequent events, and
therefore a man is taken on‘a»‘a,profesaiongl.unti-Comnunilté
and is qualified without any foundation of evidence as to f
qnaliriaatlonavnn‘hin part as an expert, and he 1is permittnd;
to give conclusions as to certain matters as to which no |
qualifications hayd néan esteblished in his case, and
secordly he is permitted to give conclusions as to matters
which are fop thé Jury to determine and they are susceptible
o? determination by the aﬁrv» various definitions and so on,

-Kcuﬁ one of the major vices of his testimony wam,

b A beliQVQ. that he was permitted to iuk questions which
invndqd.the~ptbv1ne¢ of the Jury, and in that conneetion é
Your Honor formulated two issues in the case, as I 1ndicatvdé

: i

|

|
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with '
/which we are not in accord. Your Honopr formulated one of

the issues whether the Communist Party advocates and teaches

the overthrow of the Government by force and violence as

one issue to be determined by the Jury.

Now, the witness, Mp., Crouch, was asked directly =~«
i Y have the page iomawhere. I have not been able to really

get the preclse pages for this or other testimony, but the

witness was asked, does the Communist Party advocate and
teach the cverthrow of the Government by force and violence.
Now, that is a Quaation_uhiﬁh under Your Honor's formulation
of the issues ig to bde determined by the Jury.

 That is tantamount to asking the witness with
respéct to the two issues in the case, are the dotendantl

innccent or gullty.

We submit that is an lmproper question to be ‘
agked, a pure opinion and conclusien, and 1t invades the 3

province of the Jury.

I
Then Your Honor he referred to three books "Program

'

|

of the Young Communist International™ in 1929, and the third |

of tha Communist International” writtsen in 1928 and "Program

hpck.l don't recall, which Your Honor permitted subject to
being connected up with the period of the ¢harge or the

agtual period of the 1ndictnentg ‘The evideénce, we submit, §
does not reveal that nny_ﬂnbsﬁquent witness gave any factual
1ndi§ation that these two books were used during the period
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of the indictment, and we therefore ask that these two

i

6 &y books be stricken from the record.

vkr f1s 10130 " Now, 28 to the testimony of Mr. Lautner, we again

‘

| tcdl. that some of the same objections are also applicable
and should result in a strilke. Here again you have a situa-
tion where the Govermsent begine —- and I think Your Honor

¢ eommented that the Compunist Party is not on trial in this |
.mc. Mere membership does not establish & orime. The
b indictment charges specific intent, not the eonaspiracy of

i heing a mm of the Communist Party, but being a wember |
with mtcnt to oause the overthrow,’
Now, 1t seems to me that before any of the testimony
. I of Mr. Lautner could be admissidle that the defendants would {
| have to be established to be a part with M. Lautner of that

: specific conapiracy.

Now, I think you thG & nusber of cases, the

Goronado Coal Company case, for example, in United Mine
. Worikers of America v, Coronado Coal Company, 259 United
| States Reports 344, and there, where the International Union
and the officers were aware of the uieul' gonduct of the !
! loeal unicn, the Court still refused to infer from that _
. | %4 nowledge and cvén the silence of the International officers

| ‘, any ratification or any 11ability on the part of the Intere ;
i national officers for th& scts of the local officers, and |

here you have & reverse situsiion, and, as I show later in
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|
|

the motion for Judgment of asquittal, a much more uccntuuq'
aituation, . | i

?

Also, in the oase of Keegan v. The United States,
325 U.85. 478, there the Government attempted to establish

I

$he neture of the Bund and the doctrines of the Bund and |

¢
4

b

!

tried to pin on one dafendant Sohneller partieipation in the
conspiynoy of tho'mnd on the basis of the hierarchy and f
the principles of the Bund and of the elicit doctrines of
the Bund. In that case the Court said that even lower
level leadership, not to wention mere wewbership, was in-
suffiofent to establish that Sctneller was in & oriminal
agresment ‘which he alone among the defendants was not shown

to have promulgated the allegedly 1llegal commmnd. ;
Now, here you have Mr. Lautnsy testifying as i
to things of which, a8 far as the evidence showsd or shows
now, the dcrpndmmﬁ apre not privy toj it is not shown that
they are part of that Wnt.. The oﬁly svidence is as
to defendants that through a sonvention resolution, through
the gonstitution of the Communist Party, that that is the

extant of their partiaipation in any common agreement with
the other eleven dafendanta. ;

- Then X mt also fhnt: Mr. Lautner's testimony |
is :mw.‘ and min we don't ‘thfm.k his qualifications as t
an expert are established. We think that he, £co, was ssimd |
|
|

the same questions and not only the direct question that the |

¥
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Communiat Party advocated overthrow but a number of related
questions on the meaning of demooratic centralism and other
allegedly expert matters, which had the effect of asking
the witness, "Are the defendants” -- as under the issues
formulated, "Are the dsfendants guilty:"

We feel, for that reason, that his testimony
should be stricken.

Now, Mr. Nowell, we feel, also was in the same
sategory. His contact with the Communist Party ended in
1936, The events to which he refers also relate to a trip
to Moscow where he allegedly taught the sclence of civil
warfare or guerilla warfare, and his other basic point of
testimony was the creation of a black republic in the South.i
These are his two contributions; all of them ococurring, I |
think, prior to 1931 or 1932, which is, if Your Honor please,
quite some time ago, and we feel will not bind any of the
defendants, including Nr. Pranktfeld. Wnile Mr. Crouch and
Lautner and Mr. Nowell referred to Mr. Frankfeld, they didn'‘t
describe any acts or teachings of Mr. Frankfeld. They
Just summarized that they met him, and they concluded that
they had done certain things. But the record is bare as
to any act or teaching or advocacy on the part of Mr. Frank-
feld, and, certainly, as to all the other defendants we feel

that his testimony, under the rule of the Walker case ~-- d4id

I cite Your Honor also the Hall case; also a Fourth Circuit
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’ case? It is Mall v. The United States, 256 Federal Reporter »
| me. ‘ |
‘ MR.FLYNN: Mr. Buchman, on this Walker case, did

© you say 19% Federal 24? ﬁ
j: THE COURT: 19%.
© MR. BUCHMAN: That is right, 19M.
| MR. PLYNN: I don't think there 1s a 194 Pederal
| 24, It 18 not out yet. !

THE COURT: What is that?
MR, ?m‘m I don't think there is a 194 pPederal

:‘ 2d4. There 1s 2 193 volume. _ , ;
' B MR. mmu Imhomns. | 1
| THE COURTs It s 194 Pedersl. It is not Federal
- ' ,
MR, PLYNN: s 1t Federal or Federsl 247 I thought
,, he said Federal 24. | ‘
: MR. BUCHMAN: It may be VIO#,. Your -l-lunor. *
| § THR COURT: Is 1t Federal 24 or not?
L MR. BUCHMAN: I am having 1t checked.
THE COURT: Who wrote the opinion? _
MR, BUCHMAN: T don't reeall, I don't have the |
name Qt the Nxige who mﬁo the opinion, sir. '
1 - THE COURRs If you give me the name of the Judge
: wha mt;e the opinion I can tell you sbout the cowrt. The

i United States v. Malker, is 1t?
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MR. BUCHMAN: Walker.

THE COURT: You think it is 19&, 40 your

MR. WRIGHT: I believe it im 104 Federal 24, Your
Honor. | ' o |

'THE COURT: - 104 Federal 247 .

MR, WRIGHT: That i right.

THE COURT: ALl might,

MR. BUCHMAN: I am having it checked, Your Honor.

We will have the u:mct. citation for you in a few woments,

1t seems to wme, particularly in the case of Mr.
Kmn, that you have 1nf1amtcry and prejudicial waterial
of a wrx-x'mte natuxe,

!!ow, in thc case of M, Nicodewus, a Govemant*u
witmu, them is no wention of any of the defendants in
the ease whatsoever, and I think Your Honor even commented
that you saw ne maﬁt&ty' for nmnwﬁammman in his case.

m COURT's Wﬂ.l, we 4dc not strike tcétinony of
an unimportant witness that has been admitted merely because
1t 18 & Little late, |

xn. BUCHMAN: Vvell, it actually has no relevancy.
He teatifisd to nothing except that he had been at gertain
meetings, and I d§n’t believe he mentioned seeing any of
the defendants at thows meetings in Cumberland.

That citasion is 104 Federal 2d.

THE COURT: If it 18 ®o meaningless, why bother

;
i

.‘




Cavey {1s
10:20

with 1t?
NR. BUCHMAN: Vell, except that striking it is
going to take 1t away from the minds of the jury so that

they won't be confused by extraneous, irrelevant evidence.




Cvy £18 Wkr
10:20 ’

1

uicnqau by name unl«aw yau undertaka to tall them what or

_point, Mr. Buchman.

- or ovexy ohaeatien>aarwly becauge you find ultinatnly that

move to atriku out tvidence which has besn improperly ad-
mitted. |

1592

| m COURT: - Will the jury Temenber a particular
‘less than uhatAhe nuid? That seens to me to be a trivial

_ nn.'zucnnnx; . That the evidence has no relevancy
whatever. -
| "wax'aounw: “qu,‘bux-v@u‘da not strilke out ir-
relevant evidence whigh has bBeen udﬁxtted without ebjection

thare w:a nat uny »arttaular good resson for calling a uit-
rass. We do nos do thet in the trial of law cases. We

MR, BUCHMAN: I nn'dua% trying té’ehuck to Bee -
x %hink.he may hava ‘made some prejudicial aomnent which we
tn&l is nav sroun&a for ntrikins it, It seems to me 1if the
tcwtiauny 18 &matturigl and irrwlavant and obviously so, thay
it hnn no plaee in thﬁ case. |
TBB COURTs Thc substance ar what he said was thas
he wan . Gannuniatkuy in Western Mhrvlnnd and that he attend-
nﬁ.varioun nastings of Qoqnunista up there about certain
tlmea'gndfr;nailylz tﬁink he left ﬁh. Party. It 1s not
vury.impamtant; it s&umn'tm we, one way or another.
o BUCHMAN: Exoopt that he was also asked to
ﬁnnﬁify - askmd a qﬂtstian sbout does the connunist Party
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ndvoante and was perm:tted to give an answer and an answer ;
based on no qualifications as an oxp.rt. Again, we say in |
the ultinnte outcome, 1t 1; evading the province of the JaryQ

“ Again, ve gome to the testimony of Ralph Long, '
the young student who went to a training school in New York
and who says he saw Mpr. Meyers in the class,

It meems ta me there that if we are dealing with
the queation of ipcéitie intent, the syac&fie acts of the
dafendants, the specific intention and mental processes of
tht'dcrcndants‘in.the case, as to what their intention was,
that what was taught or what Mr. Long thought he was taught
15 this a§h001 1s irvelevant and jmmnterial as far as the
defendants are concermed and is not htndins on them and,
for thit reason, we feel, too, that his te:tinony should de
stricken, and the same thing we alsc feel applicable to

aaborﬁsaannef, uhaka oaiy funstion was to ldentify people,

membars, officers of the Communist Party, but his testimony, ;
it seems to me, was completely -- it added nothing to the
proof of the case as to the tntention of the defendants,

THE COURT: Is it yonr.view'thatrtﬁe understanding |
of members of the Commmnist Party, expressed to be their ‘
undcrntandins, that it waa a daatrine of the Party that the

_Government should be overthrown by fcree and violence as

speedlily as circumstances would poruit und success in that
regard, 1z it your view that the understanding that as a :
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Party that that was their obJect, 18 not admissible ovidenoei
$o0 show what was the nature af the Communist Party?

| MR, BUOHNAN: But the,qugatien - Ao, Your Honor,
for #hls Toason, th&t.ga, that the qug#tion in the case is
not ﬁhat the witnaﬁa underétosa 14t wae. The question is
',what chn darendanta understood 1t to be.

o THE GOURT Of course, Mp. Buchman, I understand
that,' ‘The language of the atatute, among other things, 1is
that no person shall beccme & member of the CGmmuniat Party,
imowing that 1its purpope wag to overthrow the government by

force and violence. , ' |
| ',wa; the qneabium of the guilt of the defendants
undauhtedly cannot be based on what éamebody glse thinks,

but thélfactlthat other §iop1¢ who are menbers of thé Party
xnow or purport to know that that 1s a purpcse of the Party
is relevant as background for the determination of the jury

28 to whether the.daf&ndanté, when they Joined the Party

and became officers thereof, did know what were the functions
‘of the Party. | | ;
Now, your durenae in this case, I suppose, will
be that the aims of the Partylﬁere,never to use force and
'Viélenaa to-achiéve“tneir ends, that they intended to @-e
only peaceful means.
Now; if you eatabliah that, then the whole of ﬁhc

aovcrnﬁent'g cagse goes out. There 18 nothing on which to |
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. & Fact, that 1t was the aim and purpose of the Communist
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base the Government’s case if you can establish that, but

a8 long am there ia @vidanée on whish the Jury must find
that that was the aim of the Communist Party, it 18 relevant .
in this case.

The defendants can, each one, have an opportunity,

1f they desire, to say that that is not their understanding |
" of the aims of the Communist Party, that the witnesses who |

have stated that it was the aim of the Party were entirely
mistaken. |
They can demonstrate that in any way that is /

proper under the rules of avidence, but the fact, if 1t be

Party to overthrow the Governmant'cr the United States dy
force and violence is a relevant fact in this case and I «
don't know whether you can establish.it except by the
testinony of people who were Comminiats and participated in ;
the upper regions of the Party and base their opinion dn
what they heard and stop there m to illustrate that, you
belong to the Bar Association and you know the aims and

objects of the Bar Asmociation. Now, are you going to
entabliuh{tha‘tact one way or another except by the knowledge

of the Party members, it seems to we, would be a material

‘effect and would help in your argument.

MR, BUCHMAN: To take up the analogy of the Bar |

Associmtion, you have & common agreement in the Ba»‘Associu-z
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tion based oh the rules of the Bar Association., If, for

innosence of a member of the Bar Asscaiation or even of an
officer of the Bar Assceiation on what the understandings
are, the sommon understanding or special meaning to two o !
thres other persons in upper leadership or those membders

of the Bar Assoclation as to what the purposes of the Bar ;
Assoctiation were, of what the intentions were, I would
submit that would be inadmissible.

My point 1s this, even if the evidence reflects
on the nature of the Comsunist Party, 1t 1s not admissible
because that is not the crime charged in the indiotment.
The orime charged in the indictment iz that the defendants
eonspired with a speeific aim to bring about the overthrow.

THE COURT: Wait a minute. Look at the indictment.
I was studying it yesterday and trying to analyze it wmore
specifically with reference toc some of the contentions that
I have heard on one side or another Lfrom your side only by
such as I have been adble to glean from some of the quentionli
on cross-examination,

The indictment charges that "It was a part of
sald conspiracy that the said defendants and their eo-
conspirators would become members, officers, and function-
aries of sald Communist Party, knowing the purposes of said
Communist Party, and in such capasitiea would assume leader-
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| uhip in said COnmunLat rarty and rwaponaibility for carrying
out ita polictes and setivities to and inoluding the date

of. the filing of the indictment ;"

Naw, tbut is a very ageaifiu mattar'with reapect

to ehe darendunta as members of the Communist Party knowing

the pnrpoaeu of the cgmmuntzt.rnrty, Now, cbviously, if
there 13 no QVidenue uo ahaw that the defendants knew the
purpoa«m of tha Party or 1f the evidence which tends to show
that th&y_&szknan'1$'cantradigted by the defendants and,

A § o th& Jury does not»fihd arttnmat&va&y beyond reasonable

dcnbt that the derﬁndants did know the purposes of the Party,

'hut X dan*t knan hou'yqu can »aauibly establish or aeuk to

&ttnhlish the~ran1 abaaativen of the Party excupt by 1ts

dounmants and 1ts yrwulamataena, what 4t said in itu muetinsny
-'uhaﬁ the mambars* understanding was.

| whn acvernmant here haa aailad possibly ten
withesses who»waru 0r~who have been uembera of the 00nmuniﬂt
Purty uither dafaeta op de Jure, I am not sure whioh, and
they all say almost with unanxnity, as I rolxowed their
ﬁnstimony, that 1t was the object of the Communist Party
to overthrow the government of the United States by force

o and vialenc& as goon a& aucceta\uonld be reasonabdle,

Naw, 1: th&y ara‘nat telxing tha truth about it,
If that 18 not the fact, 1% is néw up to you to call ten or

i

\
’
¥

Ch e o ——— ¢ g . i = s ¥ =

then, of couraaﬁ tha aavarnmsnt case falls and properly fu&ln,

)

i
{
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twenty members of the Communist Party to show that that

: i» not the case, and i am sure, in the 1ntor¢at of good

guvarnnunt, we would ba happy &t‘you could do mo.
MR, BUCHMAN: Your Han@r, I won't procced further 3
along this line other than to state our position. %
| THE COURT: Do not misunderstand we, Nr. Buchman,
!bur~umt1ana areé uerimun and worthy of careful sonsideration,

Hw'pruzant reaetion tu thc=m¢tion 1 thxaz nnch of the

‘tviawnae that was afrtrad ag to times prior to 19#5 is of

little uignttxean¢e in thia cane, 1r nny. axeept 1t shows

the hiutory ot the C¢umun1av Party.

Kow, uhon you cone to’ the vitality of the ocase,

tha eBssence ur ‘the caua, it nu#t be related to things that
happnnad'after 1945 and, of course, must be within the

piviod ﬁf thrai yearu.yrinr toAthé filins of the 1nd1atﬁant.i

| First of all, and I am quite in agrcemont with ycu

and I auggmst that you uishh give cenaideration to the rornuw
lation, to help the ceurt in charains the jJury uhon we come |
to that stage of the case, in uhiah thn Jury will be care- i

Tally instructed as to the: i&mited purpose only or limited

relevancy of‘th§ avidcﬁag that you are speaking about. I
paruonally underatand tharuughly your objeation to what you
class a8 1nrlnmuntory o othern might simply say very
yrtdndiuigl evidence, happening back in 1930 when, as a |

 matter of fact, we 21l know, there being no Jury here, we
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all know perfectly well that that is what aetually d1d
happen at thtt} time. We don't know that necessarily as
to mti.aulaz' persons without The tumrit ot‘ the evidence ‘
that has beqm giwm but as 2 mmer ot hz.atwy we do kmow 1
what happened in those periods and we do know, of course,
about the commut: Inturmtiml,. That 4is merely a matter

“You call this evidence of these witnesses Crouch
and ﬂmu, you oall that 1n£1amtary - .
.rm. BUCMN: ‘We have other ascusations but we
do xmt mt ,'to «= we dispute the vﬁraes.ty of them but that I
comes to the other moticn which we 40 not want to mention at .

com: Very well. I hope vory much that you

e i —— -

will have wmcma that that 414 not occour,
MR. ;BUGHHAD‘: And 1t would be hard for people
to imagine that an nlght-mnth goldler would de prepared
to have & eanferqmu with a gensral in the Russian Army and
atzwm maneuvers aﬁd givﬁt lectures in the scadeny & quarier
of & aentury ago, o
" THE COURT: That 1s perfectly all dght to argue

e e - - T ——— b - A =

the adsurdity of that befors the jury as an actual faot with -:
regard to oredibility. No one would want to limit your |

|
pictur&ns that rmm ym point of view mumentatiwly that §
it is utterly rmmuzan; to think, as you put 1%, that c:-ouah,

{
!
[
N
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& wbuhsttév, Juab\going-a?er to Moscow for a yedr‘a indoctring~
tion in the policles of the Communist International would be
illowad to associmte with the upper reaches of the Communist f

Red Army.. You mhy say that is ridiculous. Whether or not f
it is is a ?actual_mattaﬁ that I do not have anything to do f
with, That 1s a matber for the Jury, but that the Communist |
International did exist with 1ts ains what is stated in the

variuusvpubliaaﬁidnag that there was & world-wide intention

- on the part af ‘the nuaﬁian aavarnmant at the tiue, as

picturu& by the witnuuuas, and wa know a8 a matter of history
that those things 4id ocour. The &nt@rprutatian of that in
relation tglﬁh&.dgrendﬁntn way be an entirely different
thing, It may de, forrinatange, that Mr, Braverman, one
dqrenﬁan#'here,hhu aﬁ‘dntireiy different cgnception of

" nistory than what B good many history books have, and it may :

be perfectly well that he would be able to show in this case -

and I hope he will be able to show, as well as 21l the other
- ‘dorundaﬁta, that this ides that some of the witnesses have !

put forth is unbenabl* ana not balievable and not sound, f

but you are dealing naw wiﬁh 2 netter of relevancy.

MR, BUCHMAN: That is uhat I want to direct your

bagk to prowc aumething that oucurr@a at a time when Mr,
aravarmmn was in knee pants and its {rrelevancy and 1nmatoriah~

ity ie so glaringithat -
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THE COURT: In matiers of history, time 13 not

- related only to the present. If we want to understand the
funstion of the United States Government, we have to go back

£0 1789 and to coneeptions of the »ight to prapertj, which

_ 18 lnvented in the constitution, it comes from 1791, the

preamble of the aonatit&t ion, and oneg of the reasons for

~ Torming th& constitution was to ﬁeaura trangquility in the

ﬂnibed St&ﬁ&t‘

whe mepe fact that a witness can go back to 1930,

some twenty years age, A8 not terwinative on the question

of what the Communist Party has been in the past. If, it
is an antireiy different Party from what 1t was then, then
that faet can be readily aauaaliahad or 18 readily open to
sntablishment and the only purpose, as I saw it, to that
testinony of Crouch and possibly Nowell was to the effect

‘that, a8 I stated to the jury at the time, to the effect

that 1t related to the alms of the party prior to 1944,
when the Party tamp&wariiy abanéaned, aceonding to the
witn&uaéa, the‘lina that tﬁay had previously taken and in
1985 they raverted to the original stand.

In othev~m@#ﬁa, naw, in 19%5, the Communist
Puli% aal Party ¥ag éiaaalvua &&uau@e Fentar overcame
arawdﬁr &n hiﬁ argumnntn about the matter and in. 1945
the ﬁmmmunist Party wam again re&nﬂt futed with its plans

Cand mb@ﬁata.

e ———— i e . B2 7 R e & > s e g
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1imited purposes or moope or pelevancy of that evidence and

happenad a qnarter.or & century ago is precisely what Mr.

1602

Now, the evidence of some of the witneases that
the plans refer to thope which had already been in existence
prior to 1944, and 1t is only for the purpose, as I see it,

i
1
1
i
.
j
ot
j
f
|
i
?
i

1

only for the purpose of showing what was the objeet of the
Communist Party prior to 19%5 and what obJects were revived
in 1945 that the evidence was admissidvle,

MR. BUCHMAN: Your Honor;vl-uill Just ¢onclude in
one minute on this particular motion.

. that
As I say, we feel/under the Hall case, that partio-

‘:
|
|
5
ularly the testimony of Crouch, Lautner and Nowell should :
be exoluded, ’ |

THE COURT: X will resd very carefully your cases,

{

| - :

| Mr. Buchmen. I would suggest thet if you want to be more f
’ |

helpful than glving me the suggestions, that you formulate
& written instruction to the jury as to the uitimate or *

7 would be disposed to grant 4t to you beoause I don't know |
that 1t ia consistent with wy ideas of the administration
of Justice to allow thege defendants to be convicted merely

bt e cemaae o e

onEth basis of what you refer to as inflammatory testimony |
bﬁ'theaa other witneases; rno matter how aceurate it may have
bean as a matter of hiatory.

MR. BUCHMAN: Just one final word on thats The
danger of aétributiag or imputing to thess defendants what |
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Ju’atié& vimén' um in the Dennis case by the requirement
of a specific intent and here we have the same thing with
Croueh, Luut:m' and mmn. beeause the effect of it is
that thﬂ d‘!’indmtl are charged with guilt because of a
spesific intention that because of the nature of the Com-
mmist Party going back over a period of twenty-five years,
and 1t 1s a dangerous destrine.

THE COURT: There iz one more aignificant sentenee

in the opinion of N, Chief Justise Vinson thatyou have
not referred to.

MR, BUCHMAN: That was distum, because he did not
exaninge the sufficiensy of the evidence. He said they were
exsluding from mm the surfieiency of evidence and in
the opinion he makes $hat statement, which I think Yowr
nonor eluded to ~- 1s that what you are referring to?

. THE com: No, I was referring to a sentence
he used as to what mtitum lmiﬂc intent. You will
£ind 5t in the middle of the opinion. |

| MR, BUCHMAN: I have eonsluded on this subject.

THE COURT: You may adopt xv' suggestion, if you
want to help me, and if you don't do so, I will have to de
it anytiow as itilmtﬁtwfmttmtodoit, and I might

!
{
i
!
I
)
i

need some help and it would probdably holp you and your slients

if you muld formulate a written mmum to the Jury as
to the limited use only of this toltiaony which you find so

i .
!

!
i
i

P
'




prejudicial,
MR. BUCHNAN: Other counsel may wish to be heard
briefly on the motion to strike.
ARGUMENT ON THE MOTIONS BY MR. WRIGHT
MR, WRIGHT: With respect to the defendant Wood,
I want merely to Jjoin in the motion. I have signed 1it, and
the memorandum of law ammexed thereto and any cases cited
in 1t, particularly the Keegan case and the Walker case,
which were in this 2imeuit and probably, therefore, more
controling on Your Henor than any other.
I do not think there ia any partioular factual
matter on the motion to strilke which would distinguiah
M. Wood's case from what we are dealing with on the
immedinte question. Asg you pointed out, it is background
material, estadlishing the nature of the party, and for
that reason Y see no necessity to make a further argument
except to join in the argument as advanced by Mr. Buchman.
THE COURT: Do you feel it 18 not relevant as
haskground material to show thenature and aims of the Party, -
even though you dispute itz accuracy? |
MR. WRIGHAT: Yes, Y should think under the Walkeyp |
@ end Keegan cases, becsuse of the prejudicisl and inflammatory
| nature of it and its remoteness to the subject, it should
be excluded decause of its prejudicial and inflammatory

Ows fls 10:45 nature.
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- too remote, that way be one thing. \ j

" the rule with respect to evidence being remote, &nd in

 effectively until with Lenin who overthrew Kerensky in 1917T.

1€05%

. |
‘ THE COURT: I aw not able to distinguish what you |
mean with regard to being first purwly infirmatory and :ocon4

|

remote with respect to 1t being consluded, If 4t 1» not

¢
3

' MR. WRIGHT: wWell, Your Honor, a# I understand the

e laid down, remote evidence as a general proposition is |

admiasible in evidense if it shows the generel background,

i
3

a® Your Honor points out, and in the Walker case it dt?igcco§

i

uiishtlw from the reguirenents or‘ﬁht atrict application of i

sddition to its vemote aharacter it is prejudicial and in-
flamatory, and if 1t is remote and inflammatory it may de

subjest to exclusion.

THE COURT: Well, suppose no matter how old 1t 1is i

& relevant matter an & matter of history of the Party, are '

you going t0 exclude that werely because it is twenty yeavs |
ago. .

| The whole Communist Party in Russia did not begin

That was the begirning of the Communist Party. Of eourse,
if you are going bnok:priof to that to undertake to show

something in the way of the anprnaﬁivn Tnurint‘ruzt prior |
to that or gox rulnnt;app theNihilists were a century ago,
of course, I understand that would be insdmissible beoause
that rwq11y~yau1d not bwirﬁlavant. However; if the thing




1606

is an historical matter, a matter of history, and is relevant
to the case, I do not see how you could exclude that merely
hecsuse it 18 remote, that the history is remote. All
history is remote, 1f you go back to the beginnings of
history.

MR. WRIGHT: I think that is correct, Your Honor,
except as I understand the Walker cese it takes the view,
at least, establishes the view that it deviates slightly
from the general rule, as Your Honor knows, but when you have
the question of the nature of the evidence being inflammatory
and prejudicial and it is remote, in addition to its inflam-
natory and prejudicial character it therefore gives the
Jury an inaccurste impression of the defendants, and for
that reason, as I understand the case, the Court saild it
was not admissible.

THE COURT: To that extent we must bear in mind
what I said to the Jury when the evidence came in and when
it was first objected to that the Jury should very ecarefully
be reminded that the evidence is admiasible only for the
purpose of showing what the objects of the Communist Party
were prior to 1944, and in relation to the objects of the
Communist Party since 1945, whether they are the same as
those which existed from say 1930 on to 1945,

For the moment that is the only purpose that I

see of that evidence or that fact. Of itself 1t certainly
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dows not show that the detundanﬁs knew what the alms or
objests were in 1955, That would come out as a matter of
tvidlncé, I suppose, for the defendants in their side of
the ease. | ‘
‘Naw, Mr. Flynn, 1 would be glad to hear you unlals;
asomebody else wants to argue for the defendants.
 ARGUMENT ON THE MOTIONS BY MR. BASSETT
nn.'nassxmrs Your Honor, I would like to direct
your attention to the tvidoﬁoe s aﬁduced by the Government
ia connection with the defendant Mrs, Blumberg oonsidered
in the light of the pbtntn made by my two colleagues hereto
which bave special relevancy and forve, md that is in con- '
negtion with the point as to the admission of the background
material to show the intent of the political party, and |
I submit there and direct Your Honor's attuntioﬁqihut was
said in the Schneiderwan case to be specific.
THE COURT: What was that? That was a deportation

. case or a citizenship ocase?

MR, BASSETT: Yes. Thers was language in 1t,
one ;Qntence I yould 1ike to read:

"political writings are often over-exaggerated
polemlcs bearing the imprint of the period and the
place in ﬁﬁich iritton.“

There 18 also language in there which refers to

the fact that the plans of a political party changed nt‘
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leant evnéy L£OUr years. |
| THE COURT: X think that the Schneldersan case was ,
relied on by counsel for the defendants in the New York case,
and T notice that the Trial Judge in that case in his charge

to the jury told the jury that the Schneiderman case had
nothing to do with the Dennis case which was being tried.

MR. BASSETT: If Your Honor please I certainly !
would like to make a comment upon that. I am aware of its
use by the defendants and the Court's ruling, but I do think
that was not the precise point which I referved to here
which was the use of the langusge in the Schneiderman case,
the reference to the sontinuity of _.vimrl and expressions by
a..pc.litinlpartj from year to year and the viciasitudes
of time and the conditions changing those.

THE COURT: I think that is oémct. Your comment '
rether fortifies my view ayith respect to the relesvancy of »
the evidence. It may very vn;ll be that the ain of the
Comminist Party have changed over a period of twenty years.
So far T have hot heand any evidence to that effest) but
when the defendants® case comes on thers may be evidence
to that effest, |

It may be that the point of view with respect
to that may be changed after hearing the defendants, which
is the object of giving both sides an opportunity tobe
heard. 8o i‘ar we have heard only one side of the évidonco,

'
f

!
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which {8 the purpose of the lmw suit.
We h#im not hem the motion yet for acquittul,
but the purpose of that is to throw the whole case out of

- Court, |
MR, BASSETT: Yes. ‘

THE COURT: Before we have heard the other side.

MR, BASSETT: Without needing to hear thes other

side. | -

THE COURT: Without needing to hear 1t7

MR. BASSETT: Yes.

THE COURT: Anyone else?

. ARGUMENT ON THE MOTIONS BY MR. BRAVERMAN

MR. BRAVERMAN: If Your Honor please, I don't want ;‘
%o go into an extended arguwent, but after listening to what |
has been said 'by ny' sollexgues I thought perhaps I might L
844 momething, I thought I might take a chance, and that
is with regard to the consept of himtory, as we ail know
history is subject to varying points of view. Even today
there is s great dispute with respect to historical events

‘such as you have in books civeulated in the Southern schools,

a8 for example with reipect to the Civil War whichwries
from the books which®"*used 1n the Northern schools. So
there are many points of view wﬂm respect to history.

| Now, if the defendants in this oase are going
to be put in the _poutmn; as Your HNonor indicated, of |
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_having to disprove the testimony of Lautner -- not so much
Lautner, but particularly Crouch and Nowell as to what is
suppoged to have been the program of the Communist Party in
1930 as to what was supposed to have been heard six or
seven or eight thousand miles away in Moscow, as to what
was the program of the Communist Internatiocnal when the
burden of proof is on the Government -~

THE COURT: Just a minute. Let me disabuse your
nind about that so that it will be of assistance to you in
your conduct of the case hereafter.

It i3 not neeessary for you or for the defendants
in this case to show affirmmatively that Crouch and Nowell
was wrong. On the other hand, it is the burden of the

Government here to show that after 1945 the situation
was the same as existed before, and that situation was that
after 1945 the Communist Party does advocate the overthrow
of the Government by force and violence.

Now, the way you put it, the way you started out,
it is a wmisconception on your part as to the nature of the
case. The Government has the durden affirmatively to show
that the purposes of the Communist Party after 1945 are
ultimately to overthrow the Government of the United States. '

You don't have to dispute that. The Government has to prove

it.

Now, you can perfectly well take the position,
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if that be the fact, consistent with the truth, that the

'purpohea of the Communist Tnternational have no application

to the Communist Party of 1945, and it may very well be,
for all I know, that that is the situation. In other words, .

that since 1945 the polictes and obaoéta of the Communist

Pariy have been very different from what they were prior
to 19h4, o |




wke fis Qw
10155

NR. BRAVERMAN: That 1s exactly why, Your Honor,
I think the motions %o strike should be sustained, It is
t@aaus&, nhilé*thia evidance 18 allowed in the case, 1t is

| allowsd tn for whatever value it hes, and it does have soms

‘valoe to the Government's oase because it 1s of an inflam~
‘matory and a pruﬁuazcial n&tnrnﬁ The stories that are told
- by these Governsent witnesses back in 1930, 1932, infiltrm~

#4on into the armed fﬂvﬁﬁﬁ, of ltudxins civil warraro and
s forth, are things that have heen planted into the oase

©and they are in the Jwry‘s winds, and it is aifLicult to
 meet this kind of waderiai mn just a faotusl statement of

what are the real q;nn-:na prograxz of the Communist Party

" #ince 19¥5. It vemains there. It 18 background evidence.

It haw some value and & great deal of valus to the Govern~
went's pide of the case, and to allow it to remain in 1s

going to cause haru.te'tﬁg defendants, and it ia for that

resson that we urge that the motions to strike should be
sustained, We think that the evidence has no real probative

‘value to the case and should be stricken fyom the recoxd,

THE COURT: Very well.
un. Filymnhs I will be glad to hear you.
Aﬂﬂﬁﬁﬂnw-ﬁn THE NOTIONS BY MR, PLYNN
MR. ?ﬁYNH: ‘Hay it please the Court, the motions
thatAum\raceivnd a8 t#ﬂ‘dlyﬂ ago irom My, Bassett are to‘
strike éut<thu,t¢ﬁt$nnmy of ﬁhﬁuc of ocur witnesses, the
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witnesses nrauﬁh, aan%nar and Nowell., This morning we
w*ae&v&dp 1 awsﬁme. u&m*xav'matiama fmv the strmking out or
‘__gnﬁtimany of yraa#iaaxly evanw othey witness in the case,
X amn$ﬁ think nnybaﬁw was wmissed., I au not too sure. I
-ﬁanﬂw ¥now uhethar anybmdy was miesed or not.
Bﬂﬁﬂ&&ﬁa We omitted two witnesses.

MR& PINNNy I gneuu one ar tham was the bank man,
wan it maﬁ? | | ‘

‘However, as I pointed out so @ft&n in this case,
and as I aain in my ep&ning ﬁﬁatamqnt, tha purpose of this
baﬁksrmunﬁ teatimony 48 to aham what the Communist Party was
prior to 194%, ana I will not vuen Your sionor again with
it ba¢aupa tha aame t&@nbiaa3~qua$ﬁians were raised in the
Dennis @aaau whay h&v& a13 hman yaused on by the Third

amrwuitﬁ by the saeanﬁ ciwcu&ﬁ, and by Judge Hand's opinion. |

Ewéﬁy_minala qnagniﬁn that has bean raisad here was raised
tﬁ&§Q§ 1& passed on thér&, an&'x.uighf\auﬂt read -«
| THE COURT: Mr. Flynn, I 4m not sure I recall what

Jnﬁse Learned H&ﬁa a&i& in the New ?ﬁrk case on this poin%
ot.uviannao'aﬂ to thufﬁmmwuniﬁt ?arty,priov to 1945, As »
‘uaﬁtéﬁ‘mt taab, i.d¢g§ﬁ;kn6w'that 1 ﬁnve even read that
seotion of the oplninn. 2'&1& n@t“hav& it in éind at all
~in ruling on the aviﬁanae in this case becaune I aid not
Knon amem 16, o |

\i=. ung FLRBNa xrfﬁhurAxon@r.paﬂaaaa you will find
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on the firat page of that memorandum that on this point
“ ' "There can be no logical reason for limiting
. ‘ evidence to pwvu that the defendants were in a
| conspiracy between 1945 and 1943 to the period of
;‘ A tho charge; 1f they wers in the conspiracy earlier,
; | d@ﬁlarntiona of any one of them or any other person
acting in soncert with them are as competent as those
. made within the period laid. Whether thlny ares rele-~
| vant depends upor how far they form a rational sup-
;; | hux't ror‘belilwmgl that the conspiracy continued to
i 19485; but 1t 1s nonsensse to say that events ocour-
‘. - ring before a orime can have no relevance to the
conolusions that the oriuwe was committed; and deslarsa-~
tions are no dirz‘erén’o from any other evidence. How
far back of the mmiinim of the orime one may go
18 a matter of degree, and within the general control
‘of the Judge over the relevancy of evidense.
| © . "Tuis same doctrine spplies to evidence ocourring
‘ before the acts charged had become a crime at all: '
| ®.Z., in the case at dar the visits of some of the
‘ | | dtfmta. ko Moscow Mfom‘ 1540, |
| "Just as in t:im case of events ocowrring before the

dates laid in the indiotment, so events ocourring before’

the conspiracy had become a crime may have logical
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relevance to the 6aﬁe1uaionl that the conspiracy
sontinued until after 1940." |

THE COURT: Walt a minute. Let we read this very
interswting next sentence: | ‘
| "It .iu toto coelo a different question whether
- we are treating them as medis concludendi or as the
 faotum 1tself.” |
i . MR, FLYNMs Your Honor underatands why I 414 not
| resd st )
| K- COURT: ‘At least I understand that, I will
say 1 undcrntand it. |

MR. BUCHMAN: I was going to suggest Your Honor
uight translate it for the benefit of counsel.

THE COURT: Do you want me to translate 1t? I
will do 80 with pmm. Judge Learned Hand, of ocourse,
15 a -vm nnhowly permon, -

"It is toto coelo a different question whether
we are treating them as medis concludendli or as the
faotum 1taelf.” "

That 18 to say, he desns it 18 quite different

$o distinguish betwesn the rational eonclusions from the
evidence and from the faot itself. That 1s to say, you can
 regard them ia evidense of the fact. They arenct n-ou--urilyé

i
i

t

to be taken as conclusive. In other words, it is evidence
and not 2 demonstrated faot. |
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+ MR, FLYRNs Now, may 19:; zi:‘!.ease t’hﬁ Court, I think
that eertainly cdwm. th§ aontention they are malang this
morning.. There ure & great number of questions raised in
their motion that were not argued at all here this morning,
gnd I assume that Lhey are m%: urging th&m, such limitations
ard ﬁmy and wh&tvhavmyom ﬁdw, they have pointed out
%:*m:x mmn, w it please the Gcm;w" o

TﬂE CGGRTE ﬁﬁt me ask you thiag Me, Flynn, rolttva

to this very quotation from Judge Learned M” ‘opinion in
the New York cese:  What witnessges did the Govemmt have
in that cmse with regard to visits to Moscow back in the
thirties? I know nothing about that and I did not Mmow they
had such evidence in the case.

| MR. PLYNN: _!*!y recolleation 18, sir, that one of
- the main i:ttm@wa m that case was Mr. Budenz, who had
hﬂm ‘ﬁmg' editor of the Dailly wdx'm:', and.I think, who had
ttﬁ:{ﬁ,&d ;ui- ‘fm,im visits o Mosoow. Nowall, the witness
1 we nad t;ejre,. sir, testified in the case.

. THR COURT: Nowell did testify?

- m; m;m'g Rowell testified tn that case. The
witness wm 414 vot testify in Naw York, I believe, but
hag tutitiad in otmr canas.

- Now, I mmhtr point out, siv, in that connection
ttmﬁ_ 211 thene vmnasnu, svery cm:r of thﬂu. conneoted the
| efendant Pnilip Prenkfeld as being active in Party work,
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hitd bean to Moscow. You will recall that Crouchts testimony
Was that béfore* he mmﬁ to Moseow, cx*mwh, that he and
Prankfeld worked out thia anti-militaristio progrem that

A T er——— a3 W o M. b (s e

Croush was sent to Maséow with by the Communiets in the
© United Stetes. It was the hratn child of Frankfeld.
R, nwimm oh, n8, |
, . MR. sr.m: m'_:., ven, that was the teatimony. He
and Prankteld mm_a‘ntv the thing, took it to Mosaow, had

1t approved in Moscow, eama bask to the United States, and
he tm! 'izmnmm -and gnother one whose nawe escapes me

were appointed to a." group to put it inj:o effect, and he went

into dﬂ:an _aa to what the routine was as to how they wera
to get it into the srmy and :t.‘ni:o the nRVy yar'du, and all
that t@mman;y ﬁs "m?‘*“ one of ﬁham defendants you have
1in this sane.

| " the testimony of Nowell was that he wam in Momcow
with the defendant Frankeld and that at that tiwe, siy -
you m&u abéut what they wore trught, as to how to set up |

2 eivil war, cut one ¢ity off, portions of & eity, how to

. barrieade, guerilia warfare, all of that, The teatimony was
_t,hnt @hw defendant Philip 'Wew_ wa; taught that 4in nommr;g
Lautner testified s to his knowledge of Frankfeld in the '
Party, 8o I say, sir, it 1s something more than just 2

| nistory or s background. B

| THE COURT: Let me ask you this, Mr. Plynn, Of

e e 8 e § i ot e i e 5
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gourse, 1 ‘maritmn your reference to the #&tt'cr rclatu'd' i
B, mm.m pemamny, but how Abmt nom er tho other
4Mcmlants m this case? PFor matamt, taiu Mr. Braverwan, |
How does 1% mhte particularly to him and as %o whather
he mm wmtj the objects of ttm rwomniat Party ware? M.
Braverssn m.ddr the poi.nt this iwrg:xzna that people read
hi:tew and hs;:m am’&mm Wmmmmsu that A text book |
in m;aahau@n in vegards t‘a the Civil Wex gives a very

4 \ . ’
Aifferent aspect of it {n many features of it than a histoxy

book pr&.nt:ad' in South Caroline, and that observation 1is |
.tm, of eourse, and & true historisal pleture, of gourse, |
1% to be gotten from the pasic faots which led up to the
GLvll War. Ve hewe in Naryland, having been a border state, |
our fathers and grandfathers were ¢ognizant of hoth sides !
of the queation. ~mm£om, probably there never has been
my n&mdgrwmaing in MMM generally as to what were
the causes of the Civil War, but meybe My, Braverman
has nobt been educated in regard to the history of Russia
and the amue;omm muin revolution, whioch 1s a matter
of history. Would it not be entirely permissible for Mr,
Bravermen to show that mv Just does not know what the aims
of the Communist Party are?

MR. FLYNN: T think it is permissibdle for any
of the defendants, #ir, to show that they do not know what
the am of the Cc_:mnﬁ.af Pm;y are, but at this particular

e e e e e o T i e e ot b . i i A e i e S S Al it e <
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moment with reference to Mr. Braversan the Government has
shown that the Communist text books, the classics that were
used,pgior tn.19§5 and, as & matﬁer of faat, from the be-
ginning of the.cowuniﬂ Party were used by Mr. MVemn
1n teaching and are used today by thekeoﬁnnnint Farty in

* their temchings today. No difference in the South than the

North. They are the same Russian books and American hooks

that have besn written and have Leen umed by the coumnniatl.f

' THE COURT: Would it be correct for Mr, Braverman
to say that he does not have the understanding of the
English language that possibly you may have or I may have
from his reading of the text books?

NR. PLYNN: I think that would be & queation for

the jury to decide.

THE COURT: The only reason I am pressing this
point té’you 48 this: I would be very glad to have both

- wides to undertake to formulate the proper and the only

proper relevance of this testimony prior to 1945, I think,
myself, that there ought to be a clear instruation to the

not like dnybodi to argue that v, Braverman -~ I use his

name only because as & lawyer he is familiar with the
. procedures of the Court. I would not like thejury to formu-
| late any knowledge attributable to him by reason of what

Crouch may hxve said or Nowell may have sald as to how he

‘Jury as to the limited purpuse of that testimony. I would

1




P S —

1620 |

heard how to take & oity when the CMunmt pevolution is
sver carried out, if it is e'éar sarried out, I do not
want Mpr. Braverman to be held for Croush’s and Nowell's |
testimony on that point ir he d:ld not know about it and
if he 414 not underatand it. Therefore, I think an in-
struetion o tbeA'Jm should be formulated on that point of
testimony. .

MR.FLYNN: Your Hancm on the noond page of
Wy memorandum there we have some citations or some authoruu&
I thnk that bear on that very thing. Of sourse, we have to
lvep In mind, may 1% nlama the Court, that this is a con- _
spirecy ease and that the defendants are bound by the state-
mmtu and the actp of the co-conspirators. Of course, if
they knew what the purpose of the conapiracy was,it is

necessary for them to know that, but, as far as Crouch 1u

ccm«m&d, the tmdom:y has been all through the case and

has been this mming ta aom: of belittle him because of ‘
the fact that he was pupposed to have mn & colonel in the |
army., It does sound a little bit peculiar, md the way he
referred to it »mu‘m‘m & little bmwdoaio;

 May I point out to Your Honor that the Party paper,
ttitb&ili Worker, publicized, ¢ireulated, played it up as
one of the great things that the American Comunist Party
had. was that one of their members went to Russia and was

& ¢olonel in the axwmy otf the Soviet. XNow, sir, I 4o not
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sew how they‘can laush that off,

“THE COURT: Now, Mr. Plymn, he way never have heard
of that newapnper or‘hc may never have read it or may reserve
the r&sht. as aome paople say, %o not belleve evyrything he
reads in the nnuspaperag

MR. BASSETT: Your Honor, may I ask that a copy
of the memorandum that Mr. Flynn gave you will be served on
us? It wlllhcartainly a@va us taking notes; |
" MR. FLYNN: Certainly. Did I hear some referense

" to a memorandum on the other side?

MR. BUCHMAN: It is not filed, :

MR, FLYNN: of aourse; undet the gpharal provisionlz
of the law of consplrwmcy, a8 pointed out here -- and this ias ;
the brief that was f£iled in the Dennis case. They pointed |
out Coates v. The United States, 59 Fed. 2d, in whioh it 18
said: | - | | |

"It s immaterial when any of the parties entered
the polluted styeam. From the moment he entered he
is as much contaminated and held as though an original
conspirator.”

And I peint oub to Your Monor that, while there
must be injustice some element of knowledge and intent, still,
when a person goes into a conspiracy of this kind he has to Y
acoapt the rtmbanaibtlity, gnd £ho'qunation of knowledge in

!
i

one that he has o darinitoly prove,
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. . One of the oases that has been yeferred to by the
| other side, this Hall ¢ase, which, incidentally, Your Honop,

: 3.# an opinion by Judge ‘Mwmm way back.

| H GOUNTs Yes, Judge Pritohard was on the Court
‘from about 1910 to 1925, T think,
! MR.FLYNN: This 18 & case whers the District
Attorney at the end of .ttw gase got up befors the Jury and

told the Jury that there was not & soul cawe in to speak for

this wan and he was without frlends, and he went into an
| nflammatory tivade before the jury apparently, and the
Court said that is the mng thing to do, It 1a not a
question of evidense at all.

THE COURT: Was §‘na‘fb & liquor case?

MR, FLYNN: Xo ;‘ Your Honor. It was & sedition

| came, I did not kmow they had sedition cases back there.

THE COURTs Yes, that was in 1917. what is the
N af“ﬁha case you yeferred to nowt
- MR, FLYNNt Mall v. United States.
THE COURT: Hall v. United States.
MR. FLYNN: 256, Your Honow.
_ THE COURT: 256 Federal.
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.,cvy i‘ia vien ' " MR Pﬁfﬁﬂ: my At plemss the Cmm I won't labor
Wz the poihj; any further, As I wﬁeﬂm then, t'ho' only point

1. argued, I want to say cn thé Dennis case, as m az the i

. |  Communist Party 1s qoﬁcwh&d, ‘the Supreme Court has said «
| in 80 my words 1% mdvocates the overthrow of the Govcmm?

of the ﬁnitgd States by force and viclence. | 3
THE COURT: Axe you r&r’az&mng to the last paragreaph

in Mr. Chief Justice Vinson's opinion? | |

P

MR. PLYNN: No, 1 sm referring to Hr. Justice

Jaoksonts opinion in- the Sommunications case. He said in
this case and in uncertain terns, that's what it stands foy.
' THE COURT: What case is that?

o ——— ¢ e i et

| ‘ ‘ S I MR. FLYNN: American Comminications Assoeiation

vo Douds, and that is reported in Volume 339 U. 8., 382.
THE COURT: I‘amma of course, if Mr. Justice

Jacki#on used that Wésm 4C was 1n :MM to the evidence |

in that case.

B | M. BUCHMAN: That was a coneurring opinion with

the opinion written by Mr. Chief Justice Vinson,

MR. FLYNN: But in & coneurring opinion, He waw
sonourring in the opinion of the Court, the opinton by Mr.
. Chief Justice Vinson and in that 'ncmum‘-i.ng opinion Mr,
| Justice Jaackson »ulua that statement.

THE COURT: ﬁhat was the Douds case? I don't
Pemguber the name. |

s o i o - T e e = o o T i B B et
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MR. ?ﬁ!ﬁﬂ: The case that went up under the Taft-
Hartley Act and there was a question there as to whether a
man, ag I recall the facts, whethexr or not he aould take

- the arfidavit under the Taft-Hartley Act, and a question

28 to what was Communism and Mr. Justice Jackson makes that
potnt lank mtmt in there, Commmism and the Commnist
Pa!tr ltand rar the cvurthrou of the Government of the
United States by fomc and violence. I will read that to

Your Honor.

fﬂE COURTt You are not suggesting that I could
bake that as a factum as referred to by Judge Hand? 1
MR. vmm Xt s csrtainlw persuasive. I would ‘
not say 1t would be 8 factum but I still ~- | |
,‘ mnx,counm: In other words, I could not uaccpt that
A% evidence in the ocase. |
 MR. PLYMN: No, you eould not mscept it as evidence,

ha& 1t 1;‘ctrtainly persuasive if evidence is coming in as

%0 Just exactly what the Party stands for, beosuse in this

case that apparently was beyond doudt or I don't think the
Justice of the Supreme Court wuld make that pos.n# blank
statement.

THE COURT: If that is the case, if you have estab- ’
1ished that the Commnist Party since 1945 and continuing |
uwp %o within three years of the indictment, if you establish |

that that was their program, than the only question of faet ;
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- in this case is whether when the defendants joined the .

Party they knew that that wam the fact, 1sn't that so?

MR, BUCHMAN: No, sir, Your Honor, I will argue tha#

i
1
|
|
!

on the motion for mequittal. It seems to me that the Govom-»

ment m ruua to establish & erime.

MR, FLYHN: I think it gon mrttmr than that, If

tw inew 1t at any time, that there was ‘anything that would
give tmm thn imcuion, I think we have to go as far as
that. m'., Mhy Junt points out to me the evidence in this
sase in thgt esch one of these defendants have taught from
these bcoku and taught the principles of Merxism-Leninism.
| m.-mz Thatis not correct.,

MR. FLYNH: Who was it that did not?

MR. WRIGHT: Wood has not been established as te
that and Mrs. Blusberg has not been established in that way.

o MR. ‘msm; Noxr Blumberg.

MR, FLYNN: They are on the District Committes
and they were the officers. I won't labor the point any
th; - |

MR, BASSETT: That is another matter,

THE éom: Just 3 minute., I want to ask you Just
& question. I understand the Government's theory of this
case 13 simply thisi That in 1945 the Communist Party,
whatever it may have been prior to that time, became a Party
dovoted to aceomplishing the ‘overthrow of the Government of
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the United States by force and violence an speedily as
cliroumstances would permit, |

NR. FLYNH: That 1is right.

THE COURT: And that with imowledge of that aim
of the c:onunisﬁ Party, tha. defondants Joined and became
officers and functionaries of the Party sublect to its
dissipline in doing and carrying out .tzhc policien of the
Party. Is that your position?

MR, PLYNN: Owe position 1s further than that.
Our position i# thet in 1945 that this group reorganized

the Communist Party, that they were the ones who were the

organizers of the Party and put into effect what it had
been prior to 1944, | |
| THE COURT: Well, mow, speeifically, citing Wr,

Braverssn as a name which ocaurs to me, as one of the
defendants, for illustration, did he help reconstitute the
Party in 15457 |

MR, FLYNK: Yes, slr.

THE COURT: Specifioally?

MR, rpm: f!e;, Biy, I think our evidence shows
that he was a mewber at that time. |

THE COURT: UWhether you have proved that or do not
prove 1t with regad Lo the 1mivﬁ;dnla,- you san Marthm-
less contend that ifyou have established that that was the
atm of the party and that the deferdants joined the Party




1627

and became officers of it and continued withih.thrae years,

knowing what were the'objects, that is the end of the case?
MR. FLYNN: That is right, conspirators entering

inte a conspiracy and ~- -

THE COURT: All pight.

MR. BUCHMAN: Just a few brilef concluding remarks

on the motion, if I nay.be ﬁarmittud to.

I want %o read to you a quotation from the Hall

case under the Eapionage Act:

"fn a time like ﬁhia,'when patriotism is at a
high pitch and man& paocple have t0 a certain extent
1qﬁ§ their wental poise, coﬁrts and Jurors should be
extremely cautious when required to pala'upon the
rights of an 1hd1vidua1Aehargod with an offense
affééting the welfare of the Government."

" It then goes on to say:

"I this were ﬁot the rule, there would be no
guaranty for the 1life and liberty of the individual, i
and this would be eﬁpeuially true in time of war, as '
in this instance, when the Government ia involved,
oy on other occoasions when public sentiment might be
aroused gaato,a_ﬁgrticglar'qucstion.”

If the defendants can be made responsible for the

¥
'

Party, for a period of history extendinz hundreds of years,

or to 1848, or to what may have been done by the Communist
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i

Party previously, you have two serious dumtn' First, not
only guilt by aanocﬁtion, but the doetrines oOf a political
Party — and that is what is the Communist Party, subject
to censorship and restriction of that political doetrine.
The precise situation was in the 18th Century. :
I want to point out that th§ Government in a case npu
pending in the Supreme Court, Renner v. U. 8., is taking an ;
exactly reverse position. In that case a .vs.tmu was asked
yhctm he was & member of the Commmunist Party in 1937 and
1938 and privilege was claimed and he refused to answer the
question on the ground that it might tend to ineriminate
him, the precise question being whather he was a3 mewber in
1937, 19A7. The Government contends in its opposition to
certicrard in that eass, and I am quoting frow its brief,
‘"m; mo‘nt that petitioner might have ‘mtuipnm in a
conspiracy in 1938 and continued in 1t through 1947 is even f
weaker, The’ 0PeP1litlegs tyg sontinuance in the sonspirasy |
are subject to the same weakness as td o ' °%hat he ?
wounld have resained a membder,” |
_ The Government here is trying to prove personal l
guilt by the alleged activities, polieies and progrems é
emhdmg over a quarter of a eentury on the unﬁption of ;
& continuation, and I say, Your Honopr, that it is a danamus,
dostrine, a dostrine of guilt by association and presents |
& real danger not only to the defendants but to the Bill of |

1
}
i

i
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KMehts, It s prw&nxx the doctrine of »dimm 11bel
that wes exiatant fm the wm cantw, and 1 now move, Your

haive :h.iat: said m.‘mummgw m_-w separis there, our po-
| sition in this mée in thiss . - N
| That the record is bare and vold -~ I am referring
pertlicularly to Nrs. Prankfeld, am of my two clients, thers
is no mention n ‘the yacopd of her temching or advosating by
Xes. Preankfeld and I emmm the Government to show one
fota or sorap of éﬁmnm, rbg_afnm the .wham theory of the
ioveryment's case and the only way in whish they can prove
4t is starting at ta!&' a@p&ﬂsiﬁé end and trying to work down,
and they did ‘thit by u%bliumns documents or books cover-
 4ng vepicus peried of historiead time ’m& as the evidence
gots uzeuer to the motwal conspirsey, 1945-1951, all that
s adduced 1s that the demndmm ware officers or members
~of the cmmt ?ar%am' mu 14 not one word, not one bit
of mm« relating to. the aﬁwnany or the tedohing of the
Mx’mﬁmts,

s 'i‘hc Wm’wu thaory is ~~ and I think 1f tm
prove thair theory, thtt under Mr. mmr Justise Vinson's
opinton in the m:mu mn, and @tm decisions of the
Supreme Court, the Governmentis theory is that if they
sxtablish by their witness -- ana 3: win refer to these

witnesses m nwtm on the m:ﬂai&my of the evidence “'1'

!
!

|
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1T they establish by thesme witnesses that the Communist
Paxrty is & ccnxpimy to advmmﬁe and teach, which we
d«ﬁm and secondly, if they prove the adherence of the
defendants t0 this concept, that they have established their
sase, and I submit, 1f they prove those things, they have
nc}t established their case because the very purpose of
L Juntiéa Vinson in making the specific intent not to
advocate and .impegéh by causing the overthrow and their
purpose of making specific intent an essential elewent of ’
orime s to probidit and impwne to individuals -- and 3t
was the doctrine of @ political Party —- it 1s necessary to
establish the teachings of advocacy by the individuals ,
oharged. Otherwise, the individusls become not only charged
with érime but in the nﬁécvor a Crau&h, Lautner or Newell,
and if you recall in his épi.nion, Mr. Justice Vinson said
in that case that they should scrupulcusly review the |
intent of the defendant, the mature of his or her sctivities’
or the power to dring about the evil, and the lmportant thing
is that the indivmw d&%ﬂtu teach and advocate as an
insue. _' | .

As I say, if you wil) look at the evidence per-
taining to Mrs. Frankfeld, all you find 1is that she was the

'omnizatidnai secretary, somebody sald, Mrs. Markward sald |

she knew ahe went to & school for women -~ as & matter of

- fact, 1t was not even Méﬁtwim whether it was a finishing
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School ar @ Bohool where she wes faught Marxism, and that
“she attended various meetinge of various kinds. That 1s
. all, and I chalienge ¥he Goverment to show anything beyond |
| " MA. FLYNN: She signed ehecks. ‘
MR. BUCHMAN: If Shat were the case, you, too, |
might be charged with conspirwsy. :
‘MR, PLYNN: Not for the Communist Party. ,

| MR.BUGRMAN: But you have signed checks. If that e

in g‘_»crim. thm I say fm Gpvdmnmt is being hypooritical.

The Government says it does not outlaw the Communist Party
and dees not place the comaist Party on trisl amd it '

| would not go in this sountry Bessuse the sentiment of the |
people would not pewwit 1t but 1% starts with that preuise, |
Dut how does 1t infer guilt, not by the teachings or |

* , {

 mdvocasy of the defemdants, but by iwpuning to the defendants
~the mots and programs and temshings of the Communist Party,
and I sey that in this case not only so far as Mrs. Frank-

feld is conserned, but therw is not one sorap of evidence |

as to where she taught or advocated, or as to any of the f
other defendants, there 18 no evidence whatsver, and again ’
1 refer you tc the icm of the Coronsdo Coal Cowpany. I %
think the case of Schaefer wak étvan you. '

THE COURT: Not by name. t

i

MR. EUCHNAN; Sotmsfer v. U. S. 251 U. 3. A66.




16

T T T T TSI TT T T T

to Herndon v. Lowry, 301 U.3., 242, and of course, the oase

‘that 1s the doctrine of guilt by assoolation, and there is

I believe I referrsd Your Honor fo the Kesgan case.
THE COURT: Yes. |
MR, BUCHMAN: And R1#0 T might refer Your Honor

of DaJonge, 299 U.S.

A1) those casas, I think, take the position that
& mm, an active member; or sven & lower level officer
pannot be charged with advmmns op teashing in general

}
a
i
!
i
|
|
|
|
x
|
|

of an ormmts.m or poltum party 'emmso, as I gaid,

& reason for making guilt s pemmml thing.
It ix vew, sy Loy ﬂ‘u;itnw't te ga back twenty~

five years, ind now I elude t¢ the sharacter of the GQovernw~
ment's testimony in ehia case, to use & witnheas who vefers |
to even 'twgntx-uve Years or zo, wher: it 13 not subject to
proof, and 1t cannot be easily refuted, than it is to direct

nomething that happensd in Baltimore, Maryland, and say that

Mrs. Frenkfeld ssid this, this and this, and that is one |

. of the reasons, of course, the primry ression of requiring

the dootrins of mcmal gulit, of naving & witness oonrmm

by one who ix charging him, and theve has not been anyone, }

not one ﬂovmmnt witneas mm m wald that Mrs. Frankfeld |
taught or advocated the overfhrow or that Hrs. Frankfeld *
delivered a ammtx and sald 8o and so oF thet Mrs. mnnktom
taught & class that satd B0, nothing at all, The theory
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af the Govcrnnent'n.casc, therefore, is that the Commnist
Party 13 a conspiracy and anyone who was a member of it is
suilty of the criwme charged. |
| If that 18 so, then what the Government is seeking |
to do is put the Comminist Pﬁrty on trial and outlaw the |
Comswnist Party. | |

As to thc éhaructcr of the Government's case, I
swhait on the Government's own testimony these defendants
are innoncntu |

Theru’ﬁere two withesses from Baltimore and
Cumberland ~-- I refer particularly to Charles Craig. That

is the wan who said he was an F.B.I. agent for six years,

2 man who came into Court prepared to give the answers. I
suppose that they had produced the answers -- he was asked
certain specific questions and produced testimony. He was

asled if the defendants taught forve and vioclence and he ;

saildm, they did not. And then there was the testimony of |

'
1

the witness Bartlett from Cumberland, who was also an inforwer

|
!

for #ix or seven years. He admitted he was expelled from
the Communist Party for acvoohtingﬂtoroe and violence and
this is not the defendanta’ case but this 1s the Government's
oase. - ;
MR, PLYNN: He did not admit any such thing. ;
MR. BUCHNANs Yes, he did. I can show you his

testimony.
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of the svidense.
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MR, OREEN: He said that in what he read in the t
Daily Worlker. | | :
MR. BUCHMAN: Ami he was asked 1f he was too
mxul, and other aymima statements. He was charged with
Mmg a padical and he was uhmnd with forwse and violence, :
NR. FLYNN: What aia they nharge him with? ;
MR. BUCHMAN: T would like to ﬁe advise Your uanori
of the fact, refresh your Honor?a momory of the fast that |
this witness, everyone of thew, were pald informers who
have m many immm long records of immzins ¢iroult
md teatifying at Immigration Kwr&m
m cems That 18 mt mmrly a part of the

pumt uwmnt at xil,
NR. BUCHMAN: 1 #nm m»ming to the mffms.my

THE COURT: That is 2 Jw arsuumt.

MR, BUCHMANS I m:u M over that, but I was
mf»ring to the mrtmumy ur the cvldem in making those
:tatmntx. |

 Your ﬂaner, i 4 wn% unﬂ ny mrlu any further
than to m that Y think, as pointad out to Your Honor, the

Chief Judge in the California case, mm of membsrship
in the cmmut mm, sald t:hﬁt wes not & arﬁ.m. mere
ﬁﬁmmﬁ to the ]I!‘Qmm is m&t & ﬁm

As to Nra. Fraukfeld, the mly thing established
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18 officershiy and attendance at'meatingp and no spacifia
intention to cause the overthrow of any kind, no evidence
has been adduced as to her and I judge the same thing is

I glso true to a lesser degree ax to Mr. Frankfeld. All of

the testimony that related to him were conclusions and
sharacterisations of the witnesses. |
I thevefore suhmtt,'!éurhﬂoncr, ﬁarticularly a8

to Mrs. Frankfeld that there should be a Judgment of ac-
quittil becauss of thn'completé failure of any evidence as
to her advocacy uﬁé‘tuanhinsa.»

THE COURT: I huv# no difriculty in overruling
the wotion for & directed acquittal. |

Let me #8c may that the first few paragraphs of
what you stapted out in the last argument as an approach to
a oriminal case like this are entively correct.

i The dttriéﬁlt& is with the sppllsation of the
c:tablxuhad'pringxplﬁs‘or the evidence in the case. The
heart of this case, az I see it at the moment, 13 this ~-
by the heart of it, I mean the simplest way to mtate it —-
there wan, aceording t& aovurnuaab witnessea, 2 oriminal

eonspiracy on the part of the organizers of the Communist

Party in reconstituting it in 1945 to overthrow the Government

of the United States by force and violence as speedily as
circumstances would permit. | |
 Secondly, there 1s evidence which tends to show

|
|

{
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that the defendants rempectively, each one of them, when
they Joined the Commmist Party and becane officers, knew
that that was the objestiva of the Communist Party.

Now, 1 am not in any way passing on the sufficiency

of that evidence. I merely am pointing out that that is

i

the evidence on the part of the fovernuent up to the present

tiﬁe and 1t im sufficient evidence to go to the Jury.

Now, the‘aituatiun mey be quite radlically changed
after the defendants have presented their gamse, and 1t s
quide sonceivable that tﬁe evidence of the Qovernment, in
the light of th@ deferdants’' evidence, may take an entirely
different aspect, but up tc the presment time, I think i1t
very cleax that there 1srevidence offered by the Government
which ternds toc show or establish the charges made in the
indictment. The sufficiency of that evidence would, of
courge, bc'entirkly'a matter for the jury, and it may be
that after we have heard from the defendants' side of the
case, that the whole matter will appear in very different
light. |

vAs ta.tha pointé ao'munh urged by yourself, Mr.

“Buchman, as to the necessity of the fiovernment showing an

intent op specific intent on the part of the defendants,

it 18 quite clear as a matter of law that under the evidence

that has been produced; if believed by the Jury, the jury
would he entitled, 1f they 414 80 believe, to infer the
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intent which you say is a necessary alement of the case.
whethey the jury would infer that intent in this cvidence,
after a1l they have had, I wen't undertake to say, of
SORree, and as I say, it m‘hathatm”wmhard
the defendants' side of the case, the thing might appear in

& different light.

The uotim for aqqditm is overmuled.

The motions for striking cut certain testimony
will be taken under advisement at the present time and at
first opportunity I will resd them over and ses to what
extent, 1f any, I should grant them, and in any event, 1f
I do not greant any of them, I would appreciate counsel on
both sides formulating an instrustion to the Jury as to the
limited purposes for which the evidence now complained of
should be oonsidered. |

Is there anything slse?

MR, mem: I do make a wotion on the part of .
the defendant Wood fur Judgwent of aecquittal. I am not
g0ing behind Your Honor's ruling becsuse as I understand 1it,
it relates to emoh dumt. However, I would like the
recoxrd to show the motion was made in Wood's behalf.

THE Gom: Very well.

}

MR, BRAVERMAN: And as a matter of record, I think

the motion was signed by either ccunsel or all defendants,
80 that 1t goes to all of the defendants and there is one
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other point in thé maord, xr,; Flynn, when he got up and i,
spoke on the motion to strike, pointed out to Your Honop
that there were other grounds in the motlon that have not
been urged openly or orally and he suggested we were not

pressing those pointzs. I want to atate for other gounsel

and myself that all points in the written motion to atrike
are being urged Just u. 1f they \éerc orally presented.

THE COURT: I weuld like you to ¢all to my atten-
tlon anything you think ahould be brought to my attention.
The purpose of having an oral argument {8 to have counsel ‘
scqueint the Judge with the grounds for it, If you assign ‘
8 lot of grounds and you -ilo not think they are worth mention-:
ing in oral argmanf:, you omot esxpect me to pay lengthy
angmtion to them in private. _

MR, BUCHMAN: The difficulty is we have to make
specific applications and we would have to refer seriatum
to the various points of mﬂmny. |

THE COURTt Is there any otmr general ground for
acquittal or striking out than those which have been made?

MR. BUCHMAN: As to the motion to strike, on the |
question, I don't lmow wmem I should be heard on the ‘
qualifications of these witnesses as experts hut our objee~
tion iz to their conclusions purportedly on the question of
advocacy and tesshing. It wag a conclusion of the witness

and insdmissible and also invading the provinee of the jury,
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. particulerly as to Lautner, Crouch and Nowell, that it is

' not binding on the defendsnts, and unless the defendants are ?

i shown to have been & part of the same cbmp&.raoy with those
mentioned, but it is not binding.

Finally, I 4id not even mentlion to Your Honor one |
of the basic points in the motion to acqui%, which is, their
power to bring about 'th& evil, the present danger, and there, |

I think I want to make clear that ones of the major reasons
why I feel the motion for @quittkl should be granted 1is
that there has been no showing and no proof, nothing on the
part of the Government to show and Your Honor could not take
Judicial notice of any power to bring about the overthrow
ont the part of these defendants. ‘

THE COURT: Of course, the opinicn of the Suprewme
COM~ in the Demis case .ac clmly diapo:ei of that that
I an not ﬁupaaed to m any further comnt about it. There

|

! being nm:hing further -

{

. BASSETT: On behalf of Mrs. Blumberg, in view |
of your comment to Mr. B\wﬁman', there is one particular (
wxmd with referenae to the motion to dismiss as it appli.n
to the defendant m Blmborg, which I would like opportunitw
to present.
 THE COURT: What is 1%
MR. BASSETT: That is the fact that the evidence

f£irat as to Mra. Blumberg is obviously hearszay and she 1is
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. and I objeet/to 1t at the time and it was overruled and then

| 6%
entitled to a presumption of innocence and the prosecution |
evidence hga f&ned to show any connection at all with the 1
Communist Party within the period of the limitation from |
the date of the indict;mnt. The evidence with reference to |
m proves that she aea:ed to ba an officer of the Communist
Party or had ceased to be an officer prior to the bank teller's
statement early in 1949, which 1s i:hreo years further away.

THE COURT: That 1s a matter of detail. Certainly, 3
if Mrs. Blumberg left the Cc»mmint Party more than three
years mrbrg the time of th's- mdinmmt, that 18 a very
important fact to be homc in mind. 1 had the general im-
pression that the evidence did show her continued membership j
in the party at least, and also as an offiser, within the |
three~year period. | .

MR, FLYNN: Yes, the evidende of Mre, Markward
was that she was in 1949 and Cralg testified that she was

| heve within the tww period. :

MR. BASSETT: As a matter of fact, I was directing |
c¢omment on that to Mrs, Markward and i:a cartain other pecple

and she said "I don't know, I don't remember, I think -- ¥
-od ' '

\
)

there was 1o positive testimony put in by the Government that
pix wonths prior to that she had not resigned from the office
prior to the time Mra. Markward saw her there.

- THE COURT: Counsel will have to refer to the
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"mord on the precise facts. You gan do B0, Mr. Baseettl,

.l.t your convem.nhce and give me 8 reference to the precise
f;ﬁstm“ in the record. Mr, Flynn can do the same thing,
and 1f that point is established, it mway be important to
your particular client. .

I We will adjourn. |

I (Thereupon, at 11:45 a. m., the trial of the above-
i entitled case was adJourned until 10 a. m., March 24, 1952,)
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