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ERQCEEDINGS
THE COURYT: This is ordinarily the day on which
; the United States Attorney hae various matters to bring
to the atténtion of the Court in criminal cases. Do you
have something, Mr. Flynn?

MR. FLYNN: Ve have the matter of sentence in !
the case that was tried sometime ago, Your Honor, which we
could go on with now.

| THE COURT: Do you prefer to take that up first? |

MR. FLYNN: Yes, I think mso. |

THE COURT: Are all the defendants in Court
with counsel®?

MR. WRIGHT: Yes, all present, ;

THE COURT: Well, do any of the defendants wish
to be heard personally befbre sentence 18 imposed? :

MR, WRIGHT: I understand each of them would
like to make a brief statement prior to the Court's im- |
posing sentence. ‘

THE COURT: Very well.

MR, WRIGHT: And I would like also and eounsel
would like also to make a brief statement following that.

THE COURTt Very well. Prooceed.

THE CLERK: Will the defendants come forward, please,
Mr. and Mrs. Prankfeld, and Mp, Meyers --

THE COURT: One at a time.
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THE CLERK: Just have & seat Mr. Meyers then.
MR, PRANKFELD: May it please the Court, I under~
stand Mr. Meyers wishes to speak and I have & very short

statement, and I would like tc reserve mny comments until

and
after Mr, Meyers, Mr. Wood, Mrs. Blumberg have spoken,

sir. I weuld like to reserve my statement.
THE COURT: All right.
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MR. MEYERS: Your Honér, I have a brief statement
tb'uaka this morning before sentence. I can only repeat
what I have said throughout the trial both in my role ae
self counsel and as 2 witness that I am not gullty of this
oharge of advocating the violent overthrow of the Government
or any connpirlcy to do such a thing. My co-defendants nru
not guilty and neither is -w Party. . '

I uonld 11&» to aay here this morning prior
to this sentence that it is not in any spirit of defiance
of the Courts of the United States but rather a feeling of
nngcé thnf such a thing could happsn in ay country, amd
also i feeling of complete confidence that this whole

ruling will be reversed and ilao this act which was bx-t:n.;ght'l

out 1n 1940 by which we are brought into Court will be
peversed sither in the Courts or by the final Court of
pnbiiq opinion, the Ameriean people which is the decisive
thing in our Aweriesn 1ifs.

Nan, I reiterate that our being hailed into
 Court by the Govermment was not becauses of sdvocacy of
force and violence or conspiracy to advocate force and
iial.ncn but boelulilor_ogr opposition to the policies
today with which we do not agree, that is the whole drift
toward war and evorythlna that goes with it, and the progrui
of our Party as 1t 1s today, riahtins for the rights of
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the people aguinat‘diuarimtnatien, primarily because of !
tht war policies of big busineal. | |

Now, the chcrnuent has obtninud a eonviotion on’
what we consider a frlmwd up trial through the use of
stoolpigeon witnesses and excerpts from books.

After they get a guilty verdict, does that bring
iny ¢loser days of ﬁcuec. does it bring down the cost of
1iving, is there any'naarnr the end of the Jim Crow systes
1nAnaryland and this eocuntyry, or thn people from my part
of the state, arc they getting any more Jods with this
problem or-hnompxoyucnt, which has not biun helped in any
way by thin.vordiet'~~ qunu;iqn: hnv§"§3111 t0o be answered.

_Thare is ano'thins I‘uoﬁlﬂ like to say specifieally
abcnt,ﬁhiu charge, that is the use of the Negro people in
our Party; in oéé'pzugrum, and I want to say this now to
you, sir and to the x&prouontutive; of the Department of
Justice, that if the whole Department of Justice will
utilize the laws that they have inoluding the Constitution,

the Bill of Rights, and its Awenrdments, and wipe out every

form of discrimination against the Negro pecple here in
Baltimore, in the fastories, the mtlls, throughout this

ares, in the entire state, you will never hear another
word from me or my Party about any of this discrimination.
That is our answer, the Communist Party also

. when we suggested that the question of disecrimination is
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here in this trial.

I want to blanc,isgin‘by saying that we are
sompletely confident ﬁhat this vqrdict will be reversed
either in the Courti or by the American people.

Thank you, sir.

THE COURT: Very well.

Mr. Frankfeld.

KR, FRANKFELD: Mr. Wood. I will speak last.

"THE COURT: Last. Very well,

MR, WOOD: Well, Your Honor, I would just like
to say that something has happened here that with the
education and background I have had I never thought could
have happened or believed would have happened in the United
States, that an American Political Party was put on trial
for being really the only opbonition Party ind to the

Party responsible for the -ituatioh today and because of
their opposition, because of our opposition to big business
and because of the fact that they interfered with the legal
purpose of big bulincll they are found guilty.

Like Hr..uty!:l, I think this verdict will be
reversed, and I think also the fact that we have been found
guilty in this country ia really a peril to our American
demooracy. |

I think that the sentence is not the important

thing, even though it will work a hardship upon my wife
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and three children. The important thing is the fact that
here ué have the opposition heing silenced in this nation,

" 41p this country, which is 3o contrary to the traditions
‘that we have had hers for many years, and I think the
important thing is the danger that is placed before American

demooracy; but I feel sure that the people of this country

will reverse this virﬂict aﬁd not huféro too long either.
TﬁE COURT: Anybody else want to say anything?
MRS, BLUMBERG: Your Honor, when I first appeared

before this Court to answer the charge of teaching and

advocating force and viclence and conspiracy to do so, I
pleaded not guilty. I did so ﬁiﬁh a completely clear
conseience with full realization of the responsibility in
making such & plea. | |

‘T feel that a1l my life and all my activities
are a complete repudiation of that charge, that the people
who know me -- and they are many -- know that such an
1dea is coupiptely repugnant to my nature. They also know
that I iould never associate nyueir with any organization
or any Party that would advoeate force and vioclence.

Iasawoman, Ioama mothes of two children,

and I sm & grendmother of two 1ittle boys. My only wish,
sy dearest wish is that they gfow up 1n 8 world of plenty
and.ponao'ror’all.

‘I am not alone in this because of the millionas

o me e -
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and millions of women and men all over the world, of |
svery color, of every creed, of every nationality that agree
with me in this. |
I have bent every effort I had in taking every
opportunity that I have had in working for peace. I think
that it is possible and attainable, and I belleve that
peaceful coexistence of all nations in the world is possible
and attainabie.
I sincerely believe thet my Party, the Communist
Party, also 1s woarking for the atiainment of permanent
peace in the worldQ
I want to say also that as and when this world
of peace and plenty is finally attained, and I have every
confidence that it will be, and that everything that I have .
done or have experienced will de well worth while.
Thank you,
| MRS. PRANKVELD: Your Honor, I want to associate
myself with the statements alresdy made by Mr. Meyers, Nr,
wood, and Mrs. Blumberg. I want to associate myself with
thly with a great sense of pride and with 2 grave profound
oconscicusness of dignity and courage with my co-defendants.
| I}want further to assoclate umyself with the
millions of mothers, Negro and white, in cur country, and
throughout the world who stand With the unshaksable de-

termination that there will be a better world.
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I further want to asscciate myself with the men
and women of courage whose lives are devoted to building
a new and better world, a world that will be free of
sconomlc crisis and fear of atomic war where there will be
the real brotherhood of men and women.

It is my definite oonviction, and I delieve
myself today in this Court and believe of my complete
convietion that a third World wWar 1s not inevitable but
that a world of drotherhood is inevitabdble.

It is for that reason that I say today that I
have csomplete confidence that this will not continue but

that the soverignty and the will and the understanding

of the American people will soon have reversed and repealed

the Smith Act and all repressive acts that have followed
in its walke.

MR. FRANKFELD: Your Honor, I wish to associate
ryself completely and with great pride in the statements
made by Mr. Meyers, Mr. Wood, Mrs. Blumberg, and Mrs.
Frankfeld.

Thank you,

MR. BRAVERMAN: If Your Honor will hear me just
a moment, I just wish to state or restate what I have
already stated all through this trial from the very begin-
ning that I have never taught or advocated force or

violence, and I have never entered into any conspiracy
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to teach and advocate tﬁe overthrow of 6ur Government by
force and violence. .

I have aluaya'qousht to he responsible to my
oath of office as an attorney and to my oath to uphold
the Constitution of the United States.

_When members of the legal profession swear to
uphold the law and safeguard the interests of those they
are cglled upon to derend,lthoy aalhme high ethlecal
',. obligations. If a lawyer im to be responsible to his oath,
‘he should fight oppression wherever it may be found and
he should try to make the law ar instrument of truth and
Justice. .

b 4 hﬁve aiwaya sought to be responsible to my
prbfeunicn'inhelping settle diipuﬁes, in guiding human
‘relations and in improving the law. T have always felt

that the law 18 a living and flexible instrument which

must be adapited to the needs of the people.

There are many important problems facing the
Aﬁcriean people today: war or peace, the ever rising cost
of living, graft and corruption in high goverrment places,
disérinination #nd n&s:'gﬁtion, and high taxes.

Social.prczrena can bvest be achieved through
the free exchange of 1dea§. In all my activities as a
lawyer and as a citisen I urgéd the fullest use of the

democratic processes gusranteed the people by our COnatitu-g
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tion and the Bill of Rights, the right to petition for
redress of grievances, the right to freedom of assembly
and pblitical assoclation, the right to freely eipro-s
onesslf,

The Government has used the Smith Act to
prosecute wen and women for their ldeas. Repressive |
seditiocus legislation has been used in the past against é
pecple because of their ideas of sosial progress and scciml .
welfare. ..

History teaches ﬁs, however, that the people
always fought againat repressive legislation. In these
struggles the people wera.ﬁuceenlful and always achieved
an ever wider extension of denmocracy.

The doveﬁnnont hopes that by my conviection it

,‘vili intimidate lawyers from representing and assooiating
with the Communists. |

I am donrident tﬁat the American people and the
American Bar will resist this attack upon & free and

independent Bar. I am confident that I will yet be
acquitted of this charge of conspiracy.

Thank you, sir.
THE COURT: Now, do counsel wish to be heard?

I don't know whether you wishio say anything further, Mr.

wright?

MR. WRIGHT: Yes, sir. I wish to address my
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remarks paftioularly to the matter of sentence in relation
to my particular client. Your Honor did request that the
matter be referred to the Probation Officer for presentance
investigation. I am certain that your Honor has the full
and complete report before you.

_ With respect to the defendant Wood I might
emphasize, although I h@#e not seen the report, I am
aonridgnt'that'it reflects that he has no prior oriminal
reocord, that he is warried, the father of thfee~¢h11drnn.
two of whow are teen age children, and that he lias one
gmaller child.

I think that the fact that he has no prior
oriminal recoxrd, has lgd & rather good and useful life as
a citigen, having boen'sainfnlly omplbyed at all'timea, are
matbers that the Court should take into consideration.

‘I think the faet that in this case the evidence

of his alleged participation is rather minute, and they

reflect only one or two or three occasions, his attendance
at ony alleged meetings, constituting overt scts, and the
evidence with respect to offices which the evidence showg
he was elected to, namely, Organigational Secretary, which
was more of an administrative Job than anything else, and
finalk¥y Chairman of the District of Columbia.

Pinglly T want to eall your attention to the

fact that I balieve that the assessment of the guantum of
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guilt in this case only can be measured by the law control-
ing the evidence in the case that the Government referred
to, that, namely, as Mr. Flynn stated the fact that all the
defendants were equally gullty, dut I don't think that
was reflected because I think the extent of their participa-
tion in these activities varied, and I think that is one
element which shouod be determinative of the meeting out of
the sentence because it was one part in the matter of
oopeability.

I have made no effort to collaterally attack
the finding of the jury. There are proper means provided
for that in law to take care of 1t, I am not suggesting

anything adout it except, as Your Honorrealizes we would

.. expect to file an appeal within the proper time allotted

for that.

Finally I would like to say, Your Honor, that
this 18, as Your Honor knows, & case of the so-called lesser
officials, or as the Government has referred toit, the
second string Party functionaries, and I think that in
itaelf would Justify a diutingtien being nade. 8o I say,
Your Honor, in all aindority that in defense of my client's
rights and interests, I think Your Honor should necessarily
talke those factors into consideratlon, those factors that
I have suggested to you in order to see that Justice is

done not only from the Government's point of view but from



the defendant's point of view also.

MR. BUCHMAN: If Your Honor please, I would like
to say a few words particularly on hehalf of Regina
Frankfeld. |

As the information before you indicates, she is
the mother of two children, one 13 and the other 9. She
was a woman who has devoted her work, her entire life to
teaching kindergarten, teaching children. Her last
occupation was as teacher of children afflicted with
cerebral palsy in the school system. Her whole occupation
has been & contradiction to the kind of charge which was
placed against her.

I want to call y;nr attention to the meagre
1f not completely missing character of any advocacy or
teaching on her part, as Your Honor had occasion to point
out during the course of the testimony; other than her
participation as an officer, as Organisational Secfetary,
and an nctive membexr of the Communist Party, there is no
evidence in the record of any advocaocy or teaching of force
and violeﬁco.

I want to remind Your Honor that the charge in
this case 1s that of a conspiracy to overthrow the dovern-
uent with all the trappings of & seditious libel charge,
and I ask Your Honor to bear those considerations in mind

in imposing sentence in the case of Mrs. Frankfeld.
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MR. BASSETT: May it please the Court, in view
of what Hfa. Blumberg herself has said here as to the plea
of not guilty and her full understanding of the responsibility
of that plea, and in view of the fact that there is before
you the probation report, which I know Mrs. Blumberg
assisted in providing, there is simply nothing in the nature
of fact which I could urge upon Your Honor other than to |
eall to your attention the difference in the social oom~
pulsions involved 1n a conviction of the charge and the
sontance which results therefrom,

SENTENCE OF THE COURT
THE COURT: I have to announce the sentence of :

the Court based upon the law of the case and the verdict

of theijury.

The phrpoua of a sentence in a griminal case is
two-fold, Pirst, it represents punishment as necessary
discipline for violation of the law, and sesond, it should {
second object is morelmportant than the firast, and particularly
in this case.

It 18 to be hoped that this trial will have
emphasized public knowledge that the Smith Act passed by
Congress in ig#o represents the valid and firm policy of the
United States Government and that conspiracy to violate it

I

is gravely against public interest.
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The unanimous verdict of the Jury in this case --
a2 Jury consisting of nine men and three women whose listed
ococupations show how widely ita personnel represented all

sections and classes of the community -~ based, as the

. verdict was required to be, on findings from the evidence

beyond a roaaohablo doubt, also emphasizes the importance
of the Swith Act.

It is regrettable that the defendants have hereto~
for not heeded this. I am therefore required by the law to
impose sentences in this case on each of the six defendants
as follows: - E

;Each dorbnduﬁt-in fined the aum of $1,000 with
¢osts and with further comsitment in the event of default
in payment of the fine. 2

Each defendant is also committed to the cuﬁtody
of the Attorney General for imprisonment, the terus of
imprisonment to be respectively as follows: !

 Philip Frankfeld, five years.

George A; Meysrs, four years.

Leroy H. Wood, Maurice L. Braverman and Dorothy
Rose Blumberg, three years each.

Regina Frankfeld, two years.

The sentence as to Neyers to de sonsecutive to the ?
thirty-day sentence herotorore imposed.

I think that concludes this case.



2666

What else do you have to present? Do you have
other cases?

MR. GREEN: If Your Honor please, we have the
cass of one Gianstos to appear before Your Honor this
morning. |

THE COURTs I will may té connsel that I have
recelved these probation reporte, and I have them this
morning, and I have looked them over ana if counsel desire
to see them you are entirely free to do so.

MR. WRIGHT: If Your Honor please, we would like
to take up the matter of bail pending appeal.

| THE COURT: Well, of sourse, I will hear any
argunent or suggestions of counsel in the proper time, but
of course this i3 not the proper tine.

MR. WRIGHT: May I inquire as to when 1t would
be appropriate, Your Honor? |

THE COURT: I have other work to do here, Mr,
Oreen hai & case, and if you wish ¢o uﬁtt until I finish
with the other cases, I will be glad t¢ heer you.

MR. WRIGHT: Thank you, Your Koﬁar.

(Thereupon, the Court took up for canatdefation
other matters, after which the following occurreds:)

TRE COURT: We will take a ten minute recess,

Then we wlll hear counsel with reaspect to baill pending appesl.

(Thereupon, there was a short recess taken, after

£
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which the following ocourred:)
| THE COURTs Now, you wish to be heard further on
the question of ball pending appeal? | | :

MR. BUCHMAN: Yes, cir, ;

THE COURT: Has the order for appeal been filed? |

. MR. BASSET: No, sir, it has not, |
. THE COURT: Well, it is premature then.

MR. BUCHMAN: We were awaiting the dispusition of
the sentence befor<¢ noting an appeal, and it was a question
whether to note an appeal o file a motion for a new trial,
but an appesl will duly be entered, but the noting of appeal
was such a simple matter that we thought Your Honor could ;
hear us first on that.

THR COURT: Well, I can't pass upon the question
of ball pending appeal until an appeal is filed. Do you

want to enter an appeal now?

MR. BUCHMAN: We will enter our appeal forthwith.

THE COURTs All right. You may proceed. f

MR, Bucmni' Under this rule, 36{a) subdivision .,
21 | | | |

"Bail may be allowed pending appeal or sertiorari
only if 1t appears that the case involves a substantial
question which should be determiuned by the appellate court,"’
and so on.,

Now, in the case of Stack v. Boyle, 72 Supreme
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Court, decided on an application on appeal for bail prior

to convietion in California, and in that case Chief Justice
Vingon made the following statement which 18, I thipy
applicable to this case:

"In this case petitioners are charged vith offenses
under the Smith Act and, if found guilty, their convictions
are subject to review with the'éorupuloua care demanded by
our éonatitution.“ |

Now, owr feeling is that certainly there are many
substantial questions here.

THE COURT: What are they?

MR. BUCHMAN: Well, we feel that here the Smith
Act as applled to the facts in this case violates the First
Amendment and cother provisions of the Bill of Rights, and

secondly is that the indictment uaﬁ insufficient because

1t falled to allege facts on which the required intent could

be asserted, nor was the evidence sufficient to sustain a
convietion, and under Your Honor's charge and under the
formulation of tﬁelasuea with respect to them being charged
with certain facts an to proof of consgpiracy, and so forth,
1t had no relation to them, and under the Coronado Coal
compuny'casa and the Keegan case, and many other cases cited
to Your Honor during the proéeedinz, and as we ¢ited before
with respect to the Dennis case and Chief Justice Vinson's

language with respect to intent and the nature of their
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activities and their power to bring about the evil, the
fact that the evidence will be examined with scrupulous
case.

Now, here we have a case where on the factual
evidence there is no advocacy and teaching by these de-
fendants, and not only that, but there is the positive
evidence ®11icltedon gross-examination to the contrary, and
here we have the sharpest point, as enunciated by the
Dennis decision and the other cases cited o Your Honor as
to whether or not these defendants can have lmputed to them
the acts of alleged general national léaders, and also the
question of speeifiec intent which under the instructions
and Your Honor's ruling in the case has been referred to
with respect to inferring that to active members, and there

" are other aspects of the case, such as whether the conduct

of the trial court deprived the defendants of a fair trial,
THE COURT: Why 4o you say that, Mr. Buchman?

MR, DUCHMAN: Well, with respect to the restricted

eross-examination, primarily of certain witnesses with
respect to proving an actual conspilraey.

THE COURT: I don't recall anything in the case in
which you were prevented from proving if there was evidence
that you could have mvm it to be a fact. You must re-
member in that connection, Mr. Buchmen, that only one of

the six defendants testified in this case.
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MR, BUCHMAN: 1 sm aware of that, sir,

THE COURT: Despite the statements that were wmade

“this uornink which all of the dbrendantn were permitted to

meke, and I freely allowed them to make it, but only one
of the defendants testified ;n this case, While that
cortainly does not béar on the presumption of their guilt,
yet it seows to me that when you are complaining that you
ware restricted on the cross-examination and when the
opportunity was given to you to develop any facts that
really bore upon the casze, it is a rather late date here
now to suggest that that is a substantial question as to
your opﬁortugity to develop your case.

I don't think there is any substantial question
there. Yhat othef points do you have?

MR. BUCHMAN: Under that same question, the
restricted direct examination of the defense witnesses
on the details of teaching or idvocacy and some on cross-
examination. |

‘X belicve it 1s a substantial question as to the
restricted oross-examination, ao-fﬁr as the legal points
are concerned and the failure of the defendants to take
the stand, and also the fact that some of the evidence
predated the indictment, and we feel that this is a bhasis
substantial question with respect to the veception of

evidence, particularly with respect to the evidence of
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Nowell and Crouch in partiecular which predated the 1ndictmen§
and which predated the Smith Acﬁ, and imputing to them ,
tacttiahach they had no knowledge, and also the admission
of éuch questions whtcﬁ-were ssked in which the Government

witnesses were pormittéd fo ask the direct question as to

. whether the Communist Party advoemted sand taught, and also

the admiszlon of evidence with respect to the Korean War
and the relationship of the Soviet Union, am particularly
suphasized by the summation which were not relevant to the
irsues in the case whether the defendants advocated and
taught or conspired, and alao'the instructions, the in-
astruoctions of the Court, which I think ;a 2leso 2 bhasic
subatgntial question, |

THE COURT: What is that?

MR. BUCHMAN: The instructions, Your Honor, with

vagpect to the ldefendants,

THE COURT:  You mean scme ninety-four instructiona?

MR. BUCHMAN: Well, sir, s eubstantial portion of
them. I den't want to go over them now, but 1t is on that
theory of the whole question of specific intent, the variouaj
ferctors such &3 credibility of 1nrorman€s, your finding of '
a cleﬁr and present danger, the power tc bring about the
evil, which i3 a basic question sublect to review, and thcrac
is no evidence presented, and the question of the power to

bfing about the evil on the part of local leaders as dis-
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tlmﬂhcﬂ from natioml leaders.

THE COURT: Let we asnk you thu question: Assuwming
that there was no substantial question other than the
eimsti.eutimnty of the Smith Act involved in the Dennis
caB¢ on appeal, what particular sudstantial question do yom
have here which was not also raised in one form or another
in the Demnis cm in New York?

MR. BUCHMAN: Well, the Court itself, Your Honow,
the Supreme Court said it was not considering the swfficiency
of ‘the evidense.

THE COURT: I lnow, bhut the Cireuit Cowrt of
Appeuls, you Imow, dealt with the matter, and the sequence
was this, as‘xreca..u 1t. The trial comrt in the Dennis
oase in New York refumed ball pending appeel.

NR. BUCHNAN: Yes.

THE COURT: And the Cirouit Court of Appeals
m&w«a bail. The ground wpon whieh they did so, of course,
was that the Government attorneys in the case conceded that
the eonstitutionality of the Smith Act was a sudstantial
question.

Then after the Civewit Court of Appeals had
detevuined that the Judgwent should he affirwed, certioyeri
was awlicd feor, md the Qimit Comxrt of Apperls rcrand

MR. BUCHNAN: . Justice Jaskaon.

T™HE COURT: Mr. Justice Jackson for the Supreme
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Court admitted the dsfendants to bail pending the ﬁoarina
in the Supreme Court, Then we know what happened after
that.

Now, what question arises in this case other than

- the eonstitutionality of the Swmith Act which was really

not inherent and included in the Demmis case defore the
Second Cireult Court of Appeals. |

MR.BUCHMAN: If Your Honor please, it seems to me
that the language of the opinion of Chief Justice Vinson
in the Deﬁn&n case and reiterated by him in the Stack case

involving the law of the Zmith Aet in that respect --

THE COURT: I think you misinterpret that opinion
on that point.,‘wnat the Chief Justice said inhis opinion
for the Court was in rtlatiaﬁ to the argument that was made
in the Supreme Court that the Smith Aét was unconstitution-
ally applied in viev of the eclaimed right of free speech
undexr the First Amendment.

| MR. BUCHMAN: Hbs
- THE COURT: The Court definitely held thaﬁ it was
not uhconstitutionully epplied as against the Pirst Amend-
ment. THat was the thing that the Court was dealing with
on that peintvhen the statement was made thmt they*vduld

review with ssrupulous care questions whether the Bmith Aot

was being fairly or illegelly or unconstitutionally applied,

What they were dealing with was whether it was
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& case deallng with the First Amendment. In other words,
the main contention against the Smith Aot was whether 1t
challenged the right of free apeech; and the Court polnted
out that you can't use the free speech privilege to create
oilvil warfare, and they therefore held that 1t was con~-
stitutionally applied. I think that 12 the meaning of the
langusge of the Supreme Court in thgt casze.

KR, BUCHUAN: 5But they had the subseguent case
dealing with the applleoation of the Smith Act, Stack v.
Boyle, and they said in that case, Chief Justice Vinson

speaking for the Court: "In this case petitioners are

charged with offenses under the Smith Aot and Af found gullty
thelr convictions are subject to review with the sorupulous
care demsnded by our Constitution."

THE COURT: - Hel;, where 1s 4% .reported?

¥R. bQGHEmH} 341 United States Reports--no, 72
Supvcne Count Reporter,
THE COURT: I do not have it svallable in that form.|

FR. GHERN: ¥Wasn't that a case or a matter with

respect to ball after indietment and before trial?

|
|

PR, BUCEFAN: The Court sald--
THZ COURT: vell, that lp mn entirely difrereit
matter then.

¥R, BUCHNAN: The Court ssid!
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"The traditicnal standards as expressed in the
Federal Rules of Cr1m1n31 ?roeedur0 are to be applied in
each case {0 each defendant. In this case petitioners are
charged with offenses under the Smith Act and, if found
gullty, their convictions are subject to review with the
scrupulous care demanded by our constitution.™

That 18 a repetition of the same language which
we cited in the Dennis case, which i3 here referred to,
"With the scrupulonl'qa&e demanded of our constitution,’
and the point I wish to make in this bail application before
conviction was that 1t 1w elear that 1f they are afterward
convieted or found guilty they were entitled to scrupulous
care, or gsoerupulous ruview as demanded by our constitution.

‘And I subwmit, Your Honor, that that in itselr
would be sufficient aside from the fact of the numerous
points of substaniial legal questions which we have here.

' THE COURT: Anything else?

MR, DUCHMAN: I have a great mwany legal points
whieh I won't go'through now, but it seems to me, Your Honor;
that we have some very basic legal questicns here in that |
there i3 a very sharp distinction between this case and the
Dennis oase.

THE CUURT: What are the&?

MR. BUCHMAN: First, Your Honor, the Supreme Court
in that case did not pass upon the sufficiency of the
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evidence. There is no suthoritative decision by the

Supreme Court of any finding on the evidence in the Dennis

case, and you have the dn-ation of the lotal 1eadarah1p
involving & Question of their speoific intent, and thetir
activities, and Your Honor, we feel that there has been
s misconstruction of the legal theory in this case with
respest to imputing to local offices acts of the national
leadership with respect to advocacy and teaching, and there
i8 the neceasity of proving advocacy and teaching and the |
sonspiracy on fhu»pnrt of individual defendants,and there
18 no such proof here, and Your Honor, that is a sharp
boint or‘difrercnoa, and in ﬁhat I submit that there should
be no question about the right of bail pending appeal in
this oase. B

THE COURT: Does anybody else wish to be heard

on the point?

MR, BASSETT: If Ybﬁr Honai—plcttd, there 1s one
case I would like to bing to your attention which I think
might be quite significant in this case, which is the case
of D'Aquino v. United States, 180 ¥, 2d, 272 where the
Court makes the point that: ,

"The grantins or withholding of bail is not
a matter of mere grace or favor. If these writs of error
were taken merely for delay, bail should be refused; but,
1f taken in good faith, on grounds not frivolous but fairly :
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debatable, in view of the decisions of the Supreme Court,
then petitioners should be admitted to bail. The question
may be 'substantial' even though the Judge or Junticc'hearing
the application for bail would affirwm on the merits of the
appcnl;“

" That briefly is one of the points I wanted to
make, and I think that language of D'Aquino v. United States
is significant. |

THE COURT: &nybody e1se?

MR. BRAVERMAN: If Your Honoy please, in taking
up the question of bgii pcnding appeal, I should like to
refer to the fact that what the Court is saying on this
queation as to whethef or not there 1s a substantial
questicn, we undurstgna it im, is there a substantial
question, it does not mean necessarily that the applicanta
for ball must be upheld in their contention on appeal, but
what is meant really, is there an argument, & serious
a:Sunent.tb be made which warrants & serious argument being
made on the point involved. In other words, is there
some diaputerver the law which warvante serious considera- f
tion both by the Covernment and by the Court on appeal. This
in, or’éonrae, the ériterion in this question of bail pend- ‘
ing appeal.

I want to point cut again these points that were }

raised before Your Honcr before, and that is in conneotion
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with another Smith case which is now going on in Californis,

and I think it is quite significant that the Government

itself is proceeding on a different theory in the two cases. |

This 18 not based uﬁon merely newspaper examinations, but
the defense counsel in the case have deen obtaining the
transeript from California a few days after the hearings
in the case, and the Government there is trying the case on
a different theory from what they ie:e trying to do in this
particular case.

There the Government is going on tho assumption

that they have to prove a specific intent on the part of

. each of the defendants, and that this intent is not to bde

1

iuputed from mere membership or active membership or holdinzg

office in the Communist Party. |

I think the faot that the Government itself
has those two approaches to the matter shows that there is
a substantial question as to whether the Government's
approach in the Baltimore case 1s correct or not.

1 think this standing by itself should be
pérauaniva enough té Your Honor that the Government itself
is not sure of its approach to this case since there might
be a question as to what is the proper approach to be used
which will be effective with respect to # conviction under
the Smith Act.

I might point out, Your Honor, also that in

)
'
I

i
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Hawaii one of the District Court Judges dld hold, although
the facts of the jury eompoaitién are different, he did
hold that the Jury conpoiition in Hawail on the general
allegations as to the selection of the jurles was enough
to warrant dismissing the indictment.

There was a différenee of opinion, as I understand
it, between the District Judges in Hawail, but I merely
want to point éut that one of the District Judges there diad
hold such an opinion, and I think this ralses something for
Your Honor to take into consideration with respect to this
being a substantial question which should be submitted to
the appellate courts, and I think 1t 18 so in this case
that bail should be granted pending appeal.

THE COURT: Mr. Flynn, do you want to be heard?

MR. FZYNN: If Your Honor please, I cannot see
where there 1s any question in this case that has not been
raised in the Demnis case. Certainly the Court of Appeals
of the Second Circult passed on 21l questions other than
the conqtitutionality of the Smith Act, and the Supreme
Court on certiorari dealt wlth the constitutional question,
80 I do not see that there is any substantial question in-
volved here.

I have been 118ten1ng to what has been sald by
counsel and I do not see anything in the arguments of counsel

at this time which would indlcate that there is a substantial
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gquestion involved here whioh was not.already determined '
by the Circuit Court of Appeals for the Second Circuit or
by the Supreme COQrt of the United States.

I vigorously -- if ﬁhat is the word to use --
oppose and urge upon Your Honor that bail should not be §
granted in this case, The questions that were suggested
or the points that were suggested have already been passed
on by the other Cireuit Court, and I submit, Your Honor,
that there 18 no Qubatantial question involved in this case
which would Justify your Honor in allowing these defendants
bail pending appeal; |

THE COURT: If I can c¢onclude after reading the
varicus notations that were called to my attention, come
to a final opinion that bail should‘be granted pending
appeal, what amount of bail do you ask for?

MR. FLYNN: If Your Honor please, I think the ;
hail should be -~ I might say that I have been in communica-§
tion with the Department of Justice today, and they zuggenth
1t should ve $50,000 in each case. :

I do say this, Your Honor, that after hearing
the defendants here today,.what they said to Your Honor,'
that they seem to0 be going to carry on their activities as
they have bheen carrying on.in the past, it seems that there 3
18 no desire on their part to even accept the Jury's verdiot4

" I would say Your Honor that I think the bail should be high
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- 80 that they could not carry on exactly in the same way |

¥

that they have carried on previously and the same way that

. they were carrying on during the trial of this case.

THE COURT: What do you have to say about that,
Mr. Buchwman? |

MR. WRIGHT: I havé’only this to say, Your Honor,
that 1t seems to me chat.this would distort the purposes of %
bail, It 1s conceded that the purpose of bail is to insure
the presence of the defendants when the bourt requires it,
and then to make bail so exge&sive completely distorts the
purpose of bail. |

THE COURT: No, I was not referring to making the |
ball excessive, but I was referring to Mr, Flynn's comment

that certain of these defendants in thelr oral statements

‘here this morning seek entirely to justify their conduct

and that they intend to continue it if permitted to do so. i
| Now, is that not a oircumstance which I should f
consider? | |
Of course, if there were a substantial question
clearly apparent as compared with the Dennis case, in
addition to the Dennis case, perhaps I should grant bail
anyhow; but in view of what was said this morning by the
derendanta, ihiéh Mxr. Flynn suggests is not intended to be
in amelioration of their conduct or their attitude in the

matter, but should I not be very cautious in granting dail?



2681a

Perhaps $50,000 seems large, but I certainly
do think that if bdail de granted pending appeal, it should
be increased from what it is now.

MR. WRIGHT: I understand Mr. Flynn's position
précilely;’Ybur Honor, but I say that if Your Honor takes

his point of view that the baill be higher because he feels

the defendants will further engage in miseonduct, isn't

that the thing I am urging upon Your Honor that it is a
rdcognition of the infliction of a penalty upon them, and
it seems to we to argue that the appellate court will come
to a final déciﬁion which-willvjustify this verdict, and
if that is the arguuent it seems to mé that there is no
substantial queation of 1aw, whtch in effect seems to
suggest that you ahauld fix a large amount or bail to keep
these people in Jail which.distorts the very purpose of

ball which 1s that the purpose iz to insure their attendance
in Court until there is 2 final adjudication of their rights,

but I don't believe that we should assume that the detendants;

will engage in the coaduct which the Government suggests.
MR. FLYNN: If Your Honor please, with respect
to that suggestion, we all imow the purpose of bail wiich
13 to guarantee their appearance in Court. That is the
purpose of ball. Now, our experience in these cases has
been that in many cases they have'diséppeared after they

have been admitted to bail. That wa& 80 with respect to

l}

]
|



the eleven defendants in New York where some of them é
were granted bail and disappeared, and are still gone. One |
was arrested véry recently 1# Mexico and brought back.

Thenvthere was the group in New York whiech were
brought up after indictment and disappeared, and I submit,
Your Honor, that bail is for the pﬁrpoae of guaranteeing
their appearance, but our experience in these ciscn has
been that 1nd&cate8 ¢learly that unleass chhré is sufficient
b&il to guarantees somebody being responsible for them to
sc¢e that they appear that they may disappear.

1 made this argument before when the bail quentioni

came up, and I want to urge again that our experience up to

now in each case that we have had has been that they have

dpappeared and did not come to respond when called upon,

and for that reason I feel that the amount of bail should
be very subgtahtial. ‘

MR. BRAVERMAN: Your ﬁunof, I 4o not think that
le » correct statement to make here,

THE COURT: It is a factual statement, isn't 1t?

MR. BRAVERMAN: Not in this case. It is not |
factual here with respect to this situation because cortainlﬁ

Mr. Plynn must Wnow that we have lived up to our obligations |

.and have reported when wanted. The defendants here haie

responded at the various times that they were required to
be here.
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Mr. Flynn made that same argument at the time he
was iskins for $75,000 bail be set with respect to the

" defendants and said that they would not show up for trial,

- hawe
They have appeared for trial and they/appeared after con-

viction, and finally the deréndanta were released on the
same bail, and they have appeared here today.

I want to say that although the F.B.I. undertook
a iinnte surveilance, they had three cars with six men in
sach car, following the defendants, but that has not been
so for thellaut thirty-five hours, so it 18 not so much &
question of the F.B.I. surveilance being conducted so
minutely, and Mr. Fiynn understands that, and I want to
object to that persocnally.

THE COURT: Well, of course, Mr. Braverman, I am
willing to hear you and I understand yéur position, but I
do not think it is such as would inspire a Judge who has
heard the case for some tinff;ould be favorable to your

contention.

Now, that is all I want to say about 1t.

)
i

' MR. BUCHMAN: I want to add to the other references

which we have given Your Honor, and that is the case of
Williamson v. U. S., which is 95 Law Edition 137 and page
138. |

MR. GREEN: That 1s 184 F. 24, 280.

THE COURT: I was going to ask where I could find
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Mr, Justice Jackson's opinion which I think you indioated ;

before with respect tolit being regarded as a substantial

~ question,

MR. BUCHMAN: Yes, and there 1s a decision of
the Circuit Court of Appeals for the Kinth Cirouit. I don't
have a reference to that, but that is the case of United |
States v. Bridges. |

MR. GREEN: 184 p. 24, 881.

MR. BUCHMAN: In addition, there are several
substantial questiona,-and there is such a substantial
question that we feel 1t might result in reversal, and I

think there 1s 2 very important constitutional question
involved here. '

THE COURTt wWhat constitutional point do you have ;
now? ' -
MR, BUCHMAN; Your Honor, as I said before, we

have the whole question of the power to bring about the

i

evil of ﬁhe individual defendants, and certainly the questio
of the constitutionality ;r the Smith Act as applied to the
facts inthis cane._'

THE COURT: ﬁow, is 1t your thought, Mr. Buchman,
that if otherwise gulliy of inciting to civil warfare or
effecting a revolution --

MR. BUCHMAN: That 13 not the charge, It is a

conspiracy charge,
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THE COURT: -~ that it 1s not constitutional §
to prohibit that unless the man was 0 close as to set off f
the powder keg, or tbab‘he has to put a match to the powder??
I don't see that argument at all.,
MR, BUCHMAN That.would be in connection with a
charge of sedition ~-
THE COURT: I have listened time and time again,
Mr. Buchman, to your efforts to analogize the Smith Act to

the Alien and Sedition Acts of 1798 --

MR. BUCHMAN: The seditious libel cases.

THR COURT: And I think the analogy utterly fails us
applied ' :

/to this particular issue in thia case. I am quite familiar |

i

with that period of American history, and htstorically it
13 8o utterly inempplicable to this situation that I do not
see that point at all, and I think it 48 just not correct
to dring in tp this case an effort to try to analogize that
to the Smith Act and I think 1t is rather wide of the point.;
T will de glad to read these cases and take the ;
matter under advisement. On this question of granting bhail :
pending appeal, it is # ratﬁdr difficult queation for a
Judge sometimes to answer. Of course, I suppose, a Judge
having heard the ocase and having passed upon the points in
the case to the best of his ability as they went along, bheré
the feeling is that there would not be any substantial errbri

made. I realize that, and X have often thought in connection
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with metters of this kind in much less important cases than :
{
this, and sometimes Y havc granted bail, and in others I :

|

|

|

l have not granted bail. Now, in eash case, however, ezpeaially
i in thone in which I have refused to grant bail, I have alwtyq
|

1

i

had the ¢omfortins thought that my decision was not final i

in the matter. You éould make application to the Cireuit

i
;

P Ao et e it apeta-Jalpeli-fieg et

Court of Appeals jurnt as was done in the Dennis case.
Judge Madina refused to grant bail pending appecl,i
and the matﬁcr was tnkqn to the Circult Court of Appeals, ﬁ
and they granted it. They granted it in that case when the .
‘attorneye for the United States conceded that th§ consﬁit;-
tionality of the Saith,het wes undecided up to that time %
. and 1t was a substantisl question. |

Now, the Supreme Court has decided that it was

eonxtitutional. Now you are arguing here for the granting
of bail pending appesl on the ground that you think the

et ey A m B o i vt —n

situation here is quite different involving other points

than in the Dennis case. I don't know what they are for

the moment, not that thie caee necessarily 15 in a slavish

e s A X

pattern of the Dennis case, but I have asked that question

with respect to whether or not there is a substantixl

| . ‘ - questicn, and Mr. Flynn and Mr. Green answered the question

- affirmatively and say there is no important difference be-

tkuen the two cases,

Now, take this question of the trip to Moscow in '
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1930 by quite a few people. You think that introduces a.

substantial question. I asked Mr. Plynn whether that

appeared in the Dennis case, and he said yes, that it did,
and the same vitnusi, as a8 matcér of fact, Noﬁell, wAS
testitying.

} Now, outside of my possible mistakes in ruling
on points éf evidence, which I thought were right at the
time, I do not know what you have 1ﬁ this case which really
has not been pannéd on iﬁ the Dennis and oﬁher cases.

MR. BUCHMAN: I tried to indicate them to Your

Honor,

THE COURT; Y lmow. |

MR. BUCHMAN: 'Ahd Your Honor has not acceepted
our position, but I think the last important pcint7is that
you are dealing with a ditferent:group of defendants, and
Your Honor has fraﬁed 1a$uen.such'an the Communist Party
teaches and advogateﬁ, such as ﬁh;t officers or members

in an organization, and that 1is 1mputéd to them.

- reEm————

| i
THE COURT: In this oase five of the six defendants

444 not‘testify although from the opening-atatementa you
would nafurally have expected them to be followed by

evidence.

MR. BUCHMAN: It was our intention at the time,

THE COURT: Now,is it your thought that because

the Government was unable by cross-examination to Show wore



detall with respect to the activities of the individual
defendants that that constitutes a difference between the
Dennis ca#e ard this oase? |
- MR. BUCHMAN: Yes, Your Honor, for the reason

that that was attempted to dbe proven in this case, but
thért is ho toutiuony.or the defendants teaching and
advooating in that respect. There is no proof as t{o what |
the defendants advocated and taught, and in connestion with
the wording of Chief Justice Vinson's statement as to
specific intent, the nature of their activities, and their
ﬁowcr to bring on the evil, and you just have several -
witnessesn teutifying' as to the natiénal' or alleged national :
character of the Communist Party, but nothing as to peinona1¥‘
advooacy and teach;ng. '

'THE COURT: All right.

MR, BUCHMAN: That 1s the basic point.

THE COURT: I don't care to hear anything further
on that point,

‘ I will look at these cases that you have given
me and I will tyry to‘reach a decision in the case promptly,
but you have the opportunity to appaal’to the Cireuit Court
of Appeals ﬁow.in sezgion in Richmond.

Mr. Bassett, I will return this paper to you.
MR. BRAVERMAN: Your Honor, can I make a ruduent

and that 1s that I be given a reasonable period of time to
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; get my personal affairs and my clients' affairs cleared

; up in my professional capacity. I have some cases to clear
; up and I should like a reasonable request of time. In

f other words, I would like to take care of these matters. I
f have some matters torvuw élinnta,thut I would like to take
i care of and wind up my own affairs.

- THE COURT: Mr. Braverman, surely you realize

? that you heve had anm;c notice abonc this case. I am

; sympathetic generally with a request of that sort, but you
} have had ample noticeof this trial and this case.

What do you have to suggest, Mr. FPlynn?

MR. FLYNN: I certainly hesitate, but I don't aee

. that there is any difference to be made in Mr. Braverman's

j case with the other cases. This case has been going on

f for some tine and there has been sufficient notice. He

i has had ample time to clean up matters.

| THE COURT: Of course, if I grant bail pending

! appesl, that would meet the situation, but I cannot do that
| at this time. So I cannot grant your request at the moment.
Is there anything further?

HR; BUCHMAN: I would appreciate being notified
ziof your decision as quickly a2s possible, or we might de
Egnotified this afternoon or this Qvening.

THE COURT: It won't be likely that I will decide




There 18 no obJestion to your applying at once

to the Circuit Court of Appeals for releasgeon bail, That

would relieve me perhaps of the necessity of making/rurthar _

clreful inspection of the matter.

MR. BUCHMAN: I would prefer Your Honor deciding
that question here first.

THE COURT: All mgm;;

(Thereupon, at 11:150 o'clock a. m., the Court

adjourned.)
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