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Ow -~ 10 am.

_you this morning; but I fear, as it is Saturday morning,

of this very long list.

" the eourse of the motions in the trisl.

2297
ERQCESEDINGS

-i' (The Jury was not present.)

THE COURT: Now, Mr. Buchman, you filed with
me.SQmetiﬁé affor~h o'elock yesterday afternoon requests
for 1natructions-conaist1ng of twenty-eight large closely
typewritten pagea; i understand that you asked for an

opportunity to discuss the matters. I will be glad to hear

the matter has comu'én\rather‘late, and I won't be able to !
hear you at great length, but I will be very glad indeed |
and will be hclped.hiAa céndengatién of what youespecially
wish to uallfﬁ& afténtacn. :

I also bear in mind Rule 30 of the Rules of ‘
Criminal Procedure that after the evidence is in or before
it i2 in counsel will have an opportunity to aﬁhmit requentad§

instructions, and the Court should indicate to counsel what

would be the ruling by the Court with regard to the in-
structions.
Now, 1t 18 quite impossible, you realize, for

: !
me to undertake to answer each and everyocne categorically, |

However, as to the general nature of the charge,

T assume you realize what that would be as the result of the

many diseunsioba thlt'ﬁa have had on the subject and during




2298

MR. BUCHMAN: Yes., -

THE COURT: Bué_I would say now, however, in
geneml, that the case ia going to the Jury as to each of
the defendants, | |

I will instruct the jury on many propositions
of eriminal law which are usually contained in the charge,
such as the necessity of the Government proving itms case
beyond a reasonable doubt, what constitutes reasonable doubt,
the prsumption of'inncccnce, the nature of the charge against
the defendants, and the elements of the charge, and matters
of that kind. tnyt sre usually contained in such charges,

1 note here you have a spacial matter with

regard to intent, and I have looked at that carefully and

I expect to charge the Jury substantially along those linea.g

'Now, i1f you have 1n mind any special points
which you.wish‘me to consider which seem to be particularly ‘
praétical with reference to'thia cﬁne I will de glad to haVe}
you point them out in your own way. .

MR. BUﬁHHAN: If the Court please, I think the
1nstructiohu represent an attempt on our part to outline
carcruliy-what have been our contentlons that were raised
on the argument and the motions during the course of the
trial. I suppose there is really not so mﬁch that I can
add to what we have already said, Our theory of the case

; and the law of the case has beéniat variance with certain
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' of the prosecution's theory and Your Honor's theory

especially on the question of intent, and I do not know what

I could add which was not praviously discussed in the dis- |
cussions that we have had on the subject, They are fully
get out in our requested instructions on the subject of g

intent.

I muggested to your secretary over the phone :
that thaae'1naﬁrueticna.repreaent'our views fully and theve i
was not much that we abuld édd in oral argument on the '
subject. |

THE COURT: Weilginow, do you feel that you

' arépretﬁy fu;ly advised as to the substance of the charge
th;tlx will give to the Jury with regard to such matters?
In otheé words, you really are not iaking me, are you, to
take each one of these very numeroﬁs pointa that you have

here and rule on thenm geparately and catcgorically at this

e — iy = b —— - -

time?
MR. BUCHMAN: We would like that, Your Honor.
Wc wonld like Your Honor to do ao.

'THE COURT: Well, don't you think, Mr. Buchman,

that is not a practiaal thing for me to do% o !
MR. BUCHMAN: well, they are broken down into l
various subject matters. | i

THE COURW: All right, Just go ahead and state

| tham an conaiaely as yoa can, state the several points snd
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indicate which you wish me to rule upon, and I will 1hdlcateé
as best I can how I can do 1.

| MR, BUCHMAN: Well, I don't know whether we can
do 41t that way but it seems to me that the best thing, the
mont'careful way to have it done is to put it in writing,

and there is no doubt about it fhen,

THE COURT: Well, it is not practicable for

me to Jﬁat say yes or no to each one of these twenty-eight
‘pagéu; I will, of course, instruct the Jury and will deal
with the matters that you have here but I do not always
put the éxpreaaion of it in the language that counsel
precisely ask for, and therefore it does seem to me that
if you ndnt further information as to what the charge will
be you should make your aeveralvpoints about it and in that
way I can tell you what my views are on the several points.
| - MR, EUGHHANx weil, &8 you ueé, we submitted

instructions as we feel were required by the rule, but thera%
are a number of baslc points which we feel --

THE COURT: All right, That is a good word.
Let us take thé basic pointsa, |

MR. BUCHMAN: But they are embodied in the
various requests for instructions, One basic point 18, we
feel, and this 1s one where there»haalboen a great deal of
variance of view on the question of specific intent. One,

we feel in this particular case in line with the decision
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‘those cases establish the proposition that that liability
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in the Dennis case, there has to be proven by the Government |
specific intent to overthrow and teach and specific intent

to cause th@~ovcrthrou on the part of the individual de-

. fendants.

It has bebn"oﬁr position that that has not been é
proven, and we have submitted what we feel should be and E
have set out the standard of proof required to establish ;
that specific intent. |

THE COURT: I think you have deginning on page
8 a subject matter with regard to intent in your requested
instruction number 31. I expect to give that in substance.

Now, let's have another basic point you have |
in wind, | %
MR, BUCHMAN: For instance, there is the quastio&
of vicarious 1iability. | ‘
| THE COURT: What do you mean by that? |

" MR. BUCHMAN: Based on the Coranado Coal company?

and the ones I referred Your Honor to in the past, the ques-:
tion of imputing to local officers responsibility for the |

allaged acts or statements of national officers. I think

cannot be extended in that way, that there has to be, as
in the Keegan case --
THE COURT: I will expect to instruct the jury

that looking at the facts and circumstances in evidence,
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there is sufficient for themg 1f they do, to infer the
1ntent of the aefendanta.

MR. BUCHMAN: As I stated on previoua occcasions,
th&re 1» a ditrerenﬁt of apinicn and we have submitted
1n$tructiona which tormulate our opinion or the case, that
1t is not sufficient simply by the establishment of what
Your Honor formulated as an lssue, that intent must ya in=-
ferred that i théy adviserthe advocacy and teaching to
overthrow -- and hj that 16wer officership or lower membér*
ship, you can inrer that intent.

THE COURT: Of course, it'muat have been known
to thaAdefendants what were the programs of the Communiat
Party ahd, of course, ﬁh@ Jury must find that that program
i3 what the Government contends for. It seems to me that
from the very be;inning of thiu case the issues were two,
and I stated them. N

One main question of fact is this: If tﬁe Jury
should first determine it was the bpagram of the Communist
Party since the year 1945, an.contendad by the Government,
1f the Government has not proved that, then all the de-
fendants should de asquitted. If the Government has proved
that beyond a,reasonable doubt, then the next qﬁestion is
with respect to the defendants separately, whether they
did become‘partiaa ﬁéthe conspiracy with ﬁhe knhowledge of

i1ts purposes and #o forth and so on and with the intent

o o e i e T o A o Tt 5 et

Lt cemwnen weem meme
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that is necéaaarily implied -~ I would not say necessarily
implied but which the Goveinnént contends 48 implied in the
progranm. | |

MR. BUCHMAN: That was not the way we conceived
the issues and it 18 not ~-

THE COURT: _How do you conceive it to be? Mayhe
I materially miaundcritood the case.

MR. BUCHMAN: Your Honor, I have stated on many
ocoasions we soncelve the issues to be one, that these de-
fendanta with thirteen other alleged co-conapirators con-
spired to teach and advocate the necessity of overthrowing.

THE COURT: I think that is true.

MR, BUCHMAN: But the way Your Honor formulated
the issue, it may be conspiracy co-extensive with the
Communist Party and, as I stated on previous occasions,
put the comuﬁist, Paéty on trial.

| We conceive the issue to be not did the Communist
Party teach and advocate but did these defendants organize
or teach and advocate with a:specific intent to cause the
overthrow, and the sharp difraronec is that 1t revolves
~upnn the issue of specific intent, because under the issuea
thatt we formulated, the defendants may ha&a assumed the
constitution which they had before them was the constitution
of the Communist Party, that the activities in which they

were engaged were the activities of the Communist Party and
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that, it seéma to me, 18 the burden of the charge, whereas
the formulation which.Ybur Honor made of the issues does
not, in our opinion; correspond to the charges made in the
indictment. »

THE COURT: 1 think that is largely a matter
of the way you express it. I might add, of course, 1f there
is anybody here thﬂt ia ﬁhinking df noting this disaussion,
that it is purely an 1nforma1(diacunulon between the Court
gnd counsel. The jury will have to wait for the charge
itself and 1t 18 not danirable that there should be any
udv@noed release of the information about what the charge
will be. N |

MR. BUCHMAN: ‘Sectién 5 deals with the guestion
of evidence prior fo enactment of the Smith act itself and
also cvidonoé of obnspiraéy priéf.tﬁ 1945,~the‘main subatanc&i
of which -- ' _ ' |

| THE COURT: With regard to evidonce'prior to
1945, you will,#eca;l thﬁt in the prior argument, I suggesied
to counsel on both sides that they could submit suggested
formulation of the legal effect, if any, of such evidence,
and I have not recelved any ~- I do not mean tﬁat as a
criticism -~ but I haven?t recelved any wery helpful sug-
gestion from either side. Your position is that the whole
thing must be excluded and that, I cannot do., |

MR. BUCHMAN: Our theory is that there counld




2305

not be a viclation of the Smith Act pricr to 1948 because

the cénapiracy’to'even teach and advocate prior to that time

was legal, | |
- THE COURT: I think that has been ruled hereto-
fore to the contrary and 1 do noﬁuknok that we have any
legal tacta_pn that pelnt¢ 1t seeps.to me that evidence
prior to 19%5 is édminnible for the purpose of showing what
was the aims of the commuﬁiat Party as reconstituted in
1945, | |

MR, BUCHMAN: It seems to me, Your Honor, at

that point the difference of viewpolints as expressed becomes

even in sharper and clenrer contrast.

THE COURT: Hhen 1t comes to the particnlar
derendanta, X do nat recall any evidence prior to 1945
uhieh relatea to the defwndantn aeverally except with
regard to Phil&p Erankreld.A In»obhcr words, Lt seens
logical to me té disculs'thia qade before the Jury, although
I am not in’uny way‘uuggGSting how eounsel should discuss it
provided they are within the limitations of the law, but
it seems & logical way to disehan this case is what is or
what was the program of the Communist Party since 1945,

. Now, if the Government does not prove that
1t was contrary to the utitntc, then thé whole case falls,
1f the Government does prove that beyond reasonable doubt,

then the jury has to move in to determine whether the
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defendants became part of the conspiracy wilfully, knowingly%
and with the intent that is inferred.
~ Now, that seems to me to be the logical way to
approach the caje,
Row, with regard to the real program of the
Communist Party, it seems to me that the evidence prior to
19&5‘15 admissidble, |
| With regard to the defendants respectively, I
do not think it bas any bearing on the guestion other than
insofar as it relates to Mr. Philip Frankfeld, who is named
in the evidence. |
 Now, what 1s the next section?
| MR, BU?K&AN: The next section deals with right
of freedom of advocacy, that the Jury be instructed on the
question of freedom of ideas and the right to advocate a
progrem, even as adduced in the evidence, of the Communist
Party --
| THE COURT: Of course, you knéw I could not
rule that., It is a qncnﬁion of faet for the jJury.

MR. BUCHMAN: The point is that all the things

they advocated, if they are advosated inthe way they allege,

they are perfectly iegal,propquitionn_irfdonc within thc'
framework of the Bill of Rights.

THE COURT: Of course, as I have indicated, I

 will have to tell the jury these questions of trade unionism,
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of Negro diacrimination. the outlawing of Jim Crow 1nws and
80 on; those things are not un?tsiu- in this case uf all.

MR, BUCHMAN: There, again, Your Honof. ther'e
i%x an ares in which the point of difference extends itself.
Ve think that evidence relates particularly in this case,
as distinguished from the Dennis case, on the question of
& specific intent of the defendants.

THE COﬁRTx On what?

MR.'BﬁCKHAN: On the question of the specific
! intent of the partioular defendants. If the activities
are 8o totaily 1hoon§iutent with the intent to prove, then
they have an important bearing.

| THE COURT: From any standpoint, according to

the Governﬁenb, the Communist Party used those issues in
matters to stir up atruggle between the classeg and caused

discontent and help foment or advance the time when the

revolution whish you desired, or your clients desired, to

accomplish would be oonsummated.

MR. BUCHMAN: Then that is a question of fact.
The defendahta' version is one of lmmediate demand of the
ultimate evil. I think that 12 lmportant as bearing on the
‘question of specific intent, particularly where you are
dealing with a iocal group, whose interbretation of the
cohatitution-ot the scope of the conspiracy would be legally

deternined or part of that interpretation would be what
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the noﬁiv;tiel actuslly were, dut we have had that difference
with you previously and I suppose there is no point restat!

it, but we request an instruction on that point for the

reasons I have Just atated, and that whole section deals

with the question of program and fhn right of advocacy.

‘?hen there im a section on the question of
the credibility of witnesses, a formal instruction.

- THE COURT: I would axpcét to instruct the Jury
that they can consider the eredibility of each and all the
witnespes, they are to consider what interest, 1f any, any
witness has in the matter. I should alsc expect to tell
them that the mere fact that & wan is an informer 1s not
necessarily any criticism of his possible credibility.
Inforwers are so frequently used, especially in conspiracy
cases by the Government that is endeavoring to preserve
tranquility in the country that I should say to the jury
that they ahoula'diarng§rd a wan's evidence because he was
an informer, -

in a zrt#t ma:orifqur oriminal cases the
svidence, where there are seversl defandants, often comes
from one defendant who has heen an uccomplide or otherwiss.
| | ﬁn. BUCHMAN: We feel that the Pletcher case,
which sets a standard of instruction on the question --

THE cOﬁRTt What is the instruction you want me

to give about inforuers?
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MR, BUCHMAN: Ws have, sir, different ones.

THE COURT: VWwhat page are they on?

MR. BUCHMAN: Beginning on page 23.

THE COURT: What is the number?

MR. BUCHMAN: Numbers 76 tc 81, and several %
relate specifically to the evidence in the caase, |

THE COURT: What 18 the numher?

MR. BUCHMAN: 76 to 81 inelusive. Several are ?
general 1nstrnctioﬁa and savoiul are hased on the specific ‘
evidence in this case. |

THE COURT: Have you any legal basis or any

preoodent for such as nuxber 76 in which you ask me to say

that because & man 1s an informer and paid a per diem or §

sxpenses, that the Jurw uhould bear in wind that he may have
deemed it to his interest that one or more of the dotondanta.
be oonvicted, since otherwise he may have been considered ?
a3 having failed in the task that he undertook? %
I do not mean to say thet you cannot argue that
as a wmatter of fact before the Jury, but as & proposition
of law, is there, or do you know of any case in which a
Judse'told a Jufy that that was p0 a8 a matter of law? ;
| Hﬁg BUCHMAN: If Your Honor please, I think I |
had & case on 1%, I an trying1to go through it rapldly.
THE COURT: You say in number 7 that the jJury

is instructed that the testimony of informers ils subject to ;
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the witnesses for the defendants by reason of interest?
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2 strong suapicion of dias becauss of the partisanship of
sueh witnesses. |
Do you think the eredibility of an informer in

this case was very much less than that possidly of one of

MR. BUCHMAN: I would think se, Your Henor.
| THE COURE: Well, I ieuld not'txpcct to give
the instruction nusber T6 or 77 in the terms in which you
have asked it here. I think the Jury can cohlidor the
oredibiliity of ail withesses and in that connestion consider
lunhlint.rcst az they had in the matter.

MR. m; Pardon wme, Your Monor, T7 is |
based on the Fleteher v. U. 3., 158 Fed. 24, 321, Your
Honoxr is probably familiar with that, a District of Columbia
case, that they should consider suah testimony with con-
siderable circumspection and eare. |

THE COURY: That is true with regard to an
secomplice dut I do not éndawﬂtand that is true with inznrd
to & so-called informer for the Governsent.

MR. BUCHMAN: That was the basis for it.

THE COURT: And youx ask me to disregard the
teatimony of Nrs. Markward because of her cwn testimony that
she wag an instigator of organisational activities in the
alleged conspirmey charged in the indietment, as for example,
in the recruitment of wembers into the Communist Party, the




2311
obtaining of subscriptions to the pudblication -- I would
not be able to give that instruction to the Jury.

The rest is pretty faint typewriting, numbers
80 ana 81.

MR. BUCHMAN: Shall I read it, Your Honor?

THE COURT: Number 80: "The Court instruots
the jury that where informer witnesses for the prosecution
made general acousations against nny‘or the defendants

without fixing time, place, or circumstance, as for example,

in the testimony of the pboaecution witness, Mrs. Markward ~+"

MR. BUCHMAN: In other words, our contention
being that her statements are merely conclusions.

TEE COURT3 I’voula not be able to give in-~
struction number 80.

MR, BUCHMAN: Number 81 1s virtually the same,
except that 1t says that 4 she did not fix the time, place
or eircumstance -- | _

THE counrg I would not be able to give that
in that way, but I would instruct the Jury that they can
conlidof the crod;bility 6: any witness of any interest
which the witness may have in the aatt§r¢

Now, what other basic point would you want to
call to my attention?

. MR, BUCHMAN: I suppose, Your Honor, they are

the most basic ones, but I have one to submit to Your Honor,
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that the 1nntruction:'w§ra na# desigpcd, there was a great ,
dedal of-wnrk 15 irtparins them and they are not designed to ;
be oppressive or in any nay»nat car?tully related to the :
facts of this case in order‘to_prpaont it fully and 1n 

f

detall and in great ocare.

¢
{
H

THE COURT: Of course, my comsent that it acumud§

agprcanivé to me was the submitting of over one hundred
separate instructions in this case, end 1t‘uat’a rather
‘subanotivo counent'bi nyself and I aaidAyou had the right,
an,ltnyaﬁa, to do what you think necessary for your clients. :

I do think, however, as I have already said,
that it ia 1nerrect1§i and unwise to preasent sc much nutfer
for the consideration of a Judge dxpeéially at this late
stage in the case, and while I will do the very best I can
to consider all of thﬂie matters, I think I have pretty
broadly Caverud mont ofhthtu with'rtsnrd to your basie
points from what I have said,

Now, do you wish to be heard, Mr. Flymn?

MR. rn!nﬁ: Ko, siﬁ, I have notping to aiy.

- THE COURT: I see that you have submitted some
thirty or forty Anstmuetions apd-I read them over, Some of
them, of course, are smtirely proper and are generally in
line with what juries are charged in oriminal cases.

MR, FﬂYﬁNa Por the most part, we were pointing

out to Your Honor charges that had been used in the Dennis
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case and suggested to Your Honor the ones that had been
modified and the ones that had been used.

THE COURT: I have not expected to use any of
them very specifically in this case. If there is anything
you specially have in mind on basic points - |

MR, !LXNN: Your Horior, we haven't anything
specially in mind to urge upon Your Honor on the question
of the charge at all,

I feel, as Your Honor has indicated all through
this case and as you have alsc indicated to Mr. Buchman,
we think 18 a proper one on all of these questions and we
are not urging anything specially now in the way of a charge
at all. What we gave you was merely suggestions and we are
not urging any particular thing at all.

THE COURT: Of course, I realige that the !Jni.tml-l
States Attorney does not uant the Judge tc make & mistake
any.mcré than ¢counsel for the defendants does and 1if I have
indiecated any view on the lcggl aspecte of the oage that
do not seem ontiiely sound to either side of the table or
to your side of}the table, I would be very glad to have you
so advise me. | | {

- Por instance, as I have indicated, I think here !
‘there are two malin quastions for the Jury to consider; one

was the program of the Communizt Party since 19&5A°2%1on wAS

contrary to the statute?

Ows fls Cvy ii s
10:30 :
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| Secondly, if it was not, if you have not
Ows 18 Cvy | - C : '

i ' ' :
10230 . ! established that beyond a ressonable doubt, then the verdict:

as to all the defendants st be not' guiity. That 1w wund,i

visn't 182 |
N |  MR. PLYNN: Yes, absolutely, sir., | |
| THE COURT: And then the second proposition, :
1f the Jury finds in favor of the Government's contcn_tion i
in that regard, then they must take ixp the question of
i what partieipation, and to the extent of what intent as '
| to 'shwldurendnnu Jéming in the conspirasy 1:" they Joined |
in any conspireacy. That is a proper approach to the case?
. MR. FLYN&;  Yes, Your Iionoé.. That is the
. Gavemmnt?aappromh,lm I would like to point this out,

Your }icnoi:*, that 4t seens to' BE = nlthoush I may be a !

bit sengitive on this point == dut it seems to me that

- with respect to this indictment, the second portion of §
| our indictment has been mbm or less qlmcd over and

that 1s, did they all conapire to organise a aociety; ¢lub, |

and what not, known as the Communist Farty which had for

i ita purpose tﬁe overthrow of the Government by Hroe and §
i violenge, !

Now, & great deal Ahau been said here about
teaching, advooating, and what not, but with respect to |

that second part. , d1d they organize 2 society which had |

for its purpose those various things? | : ?
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That 48 what I want to argue to the Jury as
animportant thing in this case partisularly in commection

with the fvganized Party in 1945, which was a Party designed

to advoeate and overthrow the Government of the United
States by force and violence. Now that to me has not been
emphasized, or at least it seems that it has been slurred
over dﬁr&ns the case.
THE COURT: Well, now; what particular part
d41d these six defendants have in the reorganization of the
Cosmunist raéty?’ In other words, iour view 18 that they
sent delegates, oy the Maryland District sent delegates to
the New York Convention of the Communist Party in 1945, and :
the program was later adopted and then ratified in Haryland.%
However, I do not reosll the specific aﬁtivitloagb
of the six defendants in that connscsion. I do not mean ‘
to say/:a::e is no evidence which could be argued, dut
dealing with these six defendants separately and thelr
original participation in the reorganization in 1945,
possibly may not be as clear on the évidtnoe as their
bocdnins wembers of the reor;ini:nd Party and contimuing to
be with knowledge of its purpéaes. -
MR. FLYNN: Theri 1s evidence that soms of them
wers in the Party aer&amly_m Baltimore prior to 1945,
aertainly Wood, Mrs. Blumberg, and Mr, Braverman who par- ;
ticipated in the convention which was prior» to the convention
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in New York, this convention to which this draft resolution
was submitted and discussed and passed.
My racollection is that some of them went to

i

| the convention and they cawe back. Of course, Frankfeld utn

not here at the time, but a8 to the others I think they
rll affirmed and passed on what was dona there.

THE counma X think.that 18 811 within the
scope or the diaeuasian on the ractu, but as in a1l con-
spiracy cases, I necessarily haV& to have my partioculayp
thought rooﬁﬁed on the thres-year perlod, That is to say,
well, i &Qu prove membarship in the Communist Party ﬁ&th

¥nowledge prior to the thrﬂe years before the indictment

there must be a presumption of fmet that it continues until .

otherwise shown, but nevertheless, as a matterof law, Just
an 1t must be in all these casellxou have td have the ques-
tion of whether or not to uﬁiﬁénb conviction that the con-
spiracy did continue within the three years that the par-
ticular defendant was & member thereof. |

I doubt very much that thnt phane of tha case
will play much importance in the diaqnnsion before the Jury
because I have not heard any particular contention on the
part of thc defandanti that the three-year period is impore
tant in this case. -

&

" In that connection I would 1like to may to oounsei

on hoth aidea, is there any contradiction at the fact that
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there was a conspiracy alleged and that the overt act, ;
iurricient overt act was committed within three years? I

MR. BUCHMAN: I think that Mr. Bassett may have
some apecial question as to his client in that regard. 1 i
don't suppose, as you said, that there would be a particular§
point, but tha only thing which suggests itself to me, as ’
I listened to Mr. Flynn, is that 2gain we are at odds sharply
with respect to the basic legal question, and I think =-- 2

THE COURT: What i3 that? |

MR, BUCHMAN: On the basic legal question in
this oase and that is as to the construction of the act .
because as was pointed out with respect to point number ono,}
membership, and then because there is mewbership for a |
pericd of years we are presumed to have knowledge, and
there you are. |

THE COURT: Well, on that point, Mr. Buchman,
let me ask you this question: If Mr. X, let us say, knows
that the aims of the Communist Party are to overthrow the
Gévernment of the United 8ﬁa£§§ by force and violence asa
soon as 1is practical and becames a member of that Party,
is that/gogiolationot the Smith Aet?

!ﬁ. BUCHHAN:A A8 construed by the Dennia case,
no.

MR, FLYNN:; I think it 1a.

THE COURT: The precise language of the Smith |
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Ast is that, "To become a member of or arfiliate with."”

i

MR, BUCHMAN: That 18 not charged in the indict-.

ment .

Tﬁx COURT: Yes, it is ¢harsed in the indictucnt
Yes, that is pnrt of the eonapiraax in this case to orsanilo
or help to arx:nittvnny group or assexbly of persons to
teash, advocate, and so on, ér.ta bevor-becoma a2 member of,
or affiliate uith, any :uah loaiety, group, or assembly of
pearsons, knowing the purpotan thnriot.

Nnn, uhlt 1ansunse nauld be plxiner than that?

True , there 18 no partiaular esontention made

that 1t 1s & orime because he is a Communist. One could be

" ¢omunniat, and when you say Communist you could be a

- Communist without belonging to the Cowmunist Party. You

oan't be a nenpar‘ar the Communist Party without belonging
to it, but you sould be a Communist without belonging to
the Communist Party, -

|  Purthermore, it is possidle for s man to be a
member of the Communist Party without knowing their pertiou-

Communist Party It seems ta e ponaibly t0 be more
diffioult for a ®an ta be an arricnr of the Communist Party
without knowing the purposes of the Communist Party, bdut
there 13 the expressed language, and I was therefore a
1ittle surprised as to whether you 1nd1c£eed sone question

. S
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was paised as to whether the Smith Act did prohibit member-
suip in the Commmnist Party wlth knowledge of ites alus aid 5
purposes because 1t expressly says not only becomes a member

ef but becomes affiliated with it.

I am not quite sure what would be the under-
‘atanding of the vorﬂA“urfiliaba with", whether it would be
what we hear in general discussions as a"fellow traveler.”
MR. BUCHMAN: Well, that is preclsely the danger !
of the point I aw making, and that 18 why the statute has
to be viewed in the light of the decision in the Dennis case,
otherwiss -= B |
THE ceu&rs In whatfoané? ,
MR. BUCHMAN: 1In the Dennis case.
THE COURT: Oh.
| ¥R, BUCHMAN: With rég&rd to the requirement of
& spcaific 1ntent.§nd veview a8 to the nature of their

activities, the intent and purpose, and the power to bring

e e e e —— ok e —

about the evil, which are essential elements because as
we .say, if they have members, sixty thousand or seventy

thousand members, as was indicated, and you have a conatitu-|

tion, there is the limitation with respect to what was
sharged in the indictment, and you have to have the eaaentiai
Oltuant af the defendant's ‘specific intent as charged that
they conspired to do this opr that, &nd there that is a

|

|

" - i
vital thing. = N , i
i

a

|
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THE COURT: Well, with vespect tc that, you say
) that the Government must prove that there was specific intcnt
asta cuch one of them?
| MR. BUCHMAN: Yes.
| ?Hx coung: The specific infent refarred to.
MR, BUCHUN: Yes.
| THE COUNT: Now, 18n't that something for the
Jury to pass upon fron the evidence that they have heard in
thu case?
MR. BUCHMAN:  Yes, exsept -~
THE COURT: Well, isn’t it a fact, imn't it &
logical fact that if a man was an important officer of the
Communist Party and has been a member for wmany years, isn't
it a reassonable inference of fact that he had knowledge of
its aims?
MR. BUCHNMAN: Except for the faei that -~
THE COURT: And 1f he had knowledge of its sim,
isn't that specific intent 40 carry out its &iua?
| MR. BUCHMAN: Ho, Your Honor, no, sir, because
there must be specifiec intent shown and because you have
. here no such evidence as to what these defendants taught
or advocated, and there iz just an attempt to infer from
a2 firat fact, the inference of specific intent, and you have |
eliminated the factual evidence ag %o what the defendants |

actually taught or did, and then assume or infer that officer+
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ship or memhernhip;'and from that agsume a continuing
intent. |

THE COURT: weil, as I see it, the evidence
in this case frowm which intent can be inferred is un-
contradicted ixeppt possibly as to one witness, the one
defendant Meyers, Now, that i;va question for the jury,
or they can infer specific intent from the uncontradicted
evidence in the ea@é.

or caﬁrue,vthcy‘do not have to believe the
_unaﬁontrndictnd evidence, but I think that juries are
expected to do so unluuk they throw out that svidence s
lacking in credidility on the theory which you mentioned
with regard to Mrs, Maromard.

MR. BRAVERMAN: I would like ta -ay & word on
this question of intent, if Your Honor please. First the
- evidenge is not rcr::;xtradiuted, and 88 I understand the
Gavarnnent’a poaiﬁion on this queation, there was prouunted
in the case & ¢onst1tutian of the Communist Party which is
nuppoaad to ba a documenh upon which people Join the
CQumunint Party and upon rhich.thty understand the aims
or purposes of an orsanizﬁtion, and they Join it.

| Now, in addition to that the Government has
prcaintcd'a srkat deal of excerpts from books, resolutions,

;_ from platforms.

Now, when it comes to language which runs along
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this line which seems to give very strong indication or
mays in so many words without any éontradxumon' that the
Communist Party is opposed to force and violence and that
the Communist Party fought for the Bi1l of Rights, for
demooracy, and 80 on, then the Government says that ls
window dressing or says that means something alse.

Therefore, this whole guestlon of intent becomes
a very importunt thing, Your Hoﬁor, bécauao the Govnrnhont‘s :
theory of the Communist Party is that all the io~called
legitimate aims which the Communist Party stood for, the
Guiarnneﬁt says that is All window dressing for something
else, |

Now, I think the Government has the burden, and |
I do not wish to argue again the motion for acquittal, but
I think our arguments on the motion for acquittal are
re;avaht to.thislaapact'qr_tgg inat:uctidna, the fovernment
has the burden in this caie~td show that wheﬁ' ¢ peocple
joined the Communist Party that they Joined it for legal
purposes, not that they Just Joined it knowing some vague
purposes of the Party.

Now, the evidence is not uncontradicted, becaume

it im contradicted direotly by two defense witnesses, Mr.
Meyers and Dr. Aptheker, and by the Government's own witnesses
themselves who contradicted the Government's theory that

the Communist Party advocates force and violence.




10

2322

The#efaré, I think that ia tha point that the
intent is very important in this case, and that is what is
stated in the Dennis oase with respest to the nature of
their activitiaa, which is 4 ey question. |

THE COURT: Well, Mr. Braverman, I do not want
to be unnecessarily oritical but I think that you have
confused the legeal point whleh is under discussion. I think
you have not followed the diﬂautﬁ;oh‘on that poiﬁt that
Mr, Buchéan and Mr, Flynn abﬁ”I have had on the subjéat,

| I do not mean to suggest that the question of
intent of the Communiat Party is not 1mportdnt,'but I call
to your attention that as I see it there are two main
questions for the Jury. One im, do they £ind affirmatively
for the Government as to the (ommunist Party. Now, on that
iosue, #Gug of course, have the right to argue, as you have
mentioned, and then we pass to the next point as to the
gseveral defendants in the case.

ﬁan, there is very little evidence in the case
sertainly as to the particular sctivities of what the de-

fendants 414 other than perhaps in Mrs. Markward's testimony,

and 1t seems to mwe that if her temtimony is believed by the

 Jury, then there im very definite uncontradicted evidence

with regard to the activities of the defendants, and thers
i3 no contradletion of that because the case ﬁas of such a

nature thet there could have been ¢ontpadietion, dbut you do

!

|
'
|
i
{
|
]
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not have that. ‘
There 1s, of course, no presumption against any
of the defendants by reason of their fallure to testify in

this case. I shall tell the Jury that as I do in practically
every criminal case where the poinb arises.

Gentlemen, 1 am indebted to you, of ecourse, for

your further elucidation of the great many points that were

suggested to me in this case, and I will endeavor to instruct

the jury along the lines that are usual in conspiracy cases;
and T will give as much very careful study as I can to the

| formulation of the requests which Mr. Buchman made.

g I think the basic points have already been dis-
i cussed and I think I have made c¢lear to you all what would

i; be the general rulings of the Cowrt upon the subject.

. We will adjourn wntil Monday merning at ten

: oteloek. | ‘s N '

, (Thereupon; at 10350 o'eloek 8. m., the trial of
i the above entitled case was adjourned to Monday, March 31,

1952, at 10 o'clogk &, m.)

. 25 O T G e e Oy ey

I certify that the rorégoing is a true and correct

| transeript of the procee¢dings in the above oase.

Lot J, l doas
Offlelial Reporter,
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