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Ow - 10 am. 
i 

i (Tha Jury was not present.) ( 
X I 

THE COURT? How, Mr. Buchman, you filed with j • me sometime after 4 o'clock yesterday afternoon requests j 

for Instructions consisting of twenty-eight large closely j 
typewritten pages* X understand that you asked for an ! 

i 
opportunity to discuss the matters. X will be glad to hear , 
you this morning; but X fear, as it is Saturday morning, j 

the matter has come on rather late, and X won't be able to 

hear you at great length, but X will be very glad Indeed 

and will he helped by a condensation of what youespecially 
to i wish to callAmy attention. • I also bear In mind Rule 30 of the Rules of 

i 
Criminal Procedure that after the evidence is in or before 
it is in counsel will have an opportunity to submit requested 

Instructions, and the Court should indicate to counsel what i 
i 

would be the ruling by the Court with regard to the in- ! 
( i 

How, it Is quite impossible, you realize, for 
i 

me to undertake to answer each and everyone categorically, [ 

of this very long list. ] • However, as to the general nature of the charge, j 
i 

X assume you realize what that would be as the result of the j 
i 
j 

many discussions that we have had on the subject and during j 

• 

the course of the motions in the trial. ! 

i 
i 
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MR. BUCHMANt Yes. 

THE COURT* But X would say now, however, In 

geneml, that the case Is going to the jury as to each of 

the defendants, 

I will instruct the jury on many propositions 

of criminal law which are usually contained in the charge, 

such as the necessity of the Government proving Its case 

beyond a reasonable doubt, what constitutes reasonable doubt, 

the prsutnptlon of Innocence, the nature of the charge against 

the defendants, and the elements of the charge, and matters 

of that kind that usually contained in such charges* 

X note here you have a special matter with < 

regard to intent, and I have looked at that carefully and 

X expect to charge the jury substantially along those lines. 

Now, if you have in mind any special points 

which you wish rae to consider which seem to be particularly ; 

practical with reference to this oase X will be glad to have 

you point them out in your own way, 

MR. BUCHMANJ If the Court please, I think the 

instructions represent an attempt on our part to outline 

carefully what have been our contentions that were raised 

on the argument and the motions during the course of the 

trial. I suppose there is really not so much that X can 

add to what we have already said. Our theory of the case 

and the law of the case has been at variance with certain 
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of the prosecution's theory and tour Honor's theory 

especially on the question of intent, and I do not know what 

I oould add which was not previously discussed in the dis

cussions that we have had on the subject, They are fully 

set out in our requested instructions on the subject of 

Intent. 

I suggested to your secretary over the phone 

that these instructions represent our views fully and there 

was not much that we could add in oral argument on the 

subject* 

THB COURT* Well, now* do you feel that you 

are pretty fully advised as to the substance of the charge 

that I will give to the Jury with regard to such matters? 

In other words, you really are not asking me, are you, to 

take each one of these very numerous points that you have 

here and rule on them separately and categorically at this 

time? 

MR. BUCHMAN: we would like that* Tour Honor. 

We would like Tour Honor to do so, 

THE COURT* Well, don't you think, Mr. Buchman* 

that is not a practical thing for me to do? 

MR. BUCHMAN: well, they are broken down into 

various subject matters* 

THB COHRTs All right. Just go ahead and state 

them as concisely as you can, state the several points and 
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indicate which you wish me to rule upon, and I will Indicate 

aa heat I can how I can do it. 

MR. BUCHMANJ Well, X don't know whether we can 

do it that way hut it seems to me that the heat thing, the 

most careful way to have it done Is to put it in writing, 

end there is no doubt about it then. 

THE COURTi Well, it is not practicable for 

me to just say yen or no to each one of these twenty-eight 

pages, x will, of course, instruct the jury and will deal 

with the matters that you have here but I do not always 

put the expression of it in the language that counsel 

precisely ask for, and therefore it does seem to me that 

if you want further information as to what the charge will 

be you should make your several points about it and in that 

way X can tell you what my views are on the several points. 

MR. BUCHMAH. Well, as you see, we submitted 

instructions as we feel were required by the rule, hut there 

are a number of basic points which we feel — 

THE COURTi All right. That is a good word. 

Let us take the basic points. 

MR. BUCHMAHt But they are embodied In the 

various requests for instructions. One basic point la, we 

feel, and this is one where there has been a great deal of 

variance of view on the question of specific intent. One, 

we feel In this particular oase in line with the decision 



2301 

Cvy tin 10*110 

In the Dennis case, there has to be proven by the Government i 

specific Intent to overthrow and teach and specific intent 

to cause the overthrow on the part of the individual de

fendants. 

It has been our position that that has not been • 

proven, and we have submitted what we feel should be and | 

have set out the standard of proof required to establish 

that specific intent. 

THE COURT* 1 think you have beginning on page 

8 a subject matter with regard to intent In your requested 

Instruction number 31* X expect to give that in substance. 

How, let's have another basic point you have 

In mind. • 

MR. BUCHMAHs For Instance, there is the question 

of vicarious liability. 

THE COURT i What do you mean by that? 

MR. BUCHMAHt Based on the Coranado Coal company 

and the ones I referred Your Honor to in the past, the ques

tion of imputing to local officers responsibility for the 

alleged acts or statements of national officers* I think 

those cases establish the proposition that that liability 
I 

cannot be extended in that way, that there has to be, as 
i 

in the Keegan case — 

THE COURTt I will expect to instruct the jury 

that looking at the facts and circumstances in evidence, 
i 
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2 there ie sufficient for them, if they do, to infer the | 
j 

• 

intent of the defendants. j 
m* BUCHMAKs As "t stated on previous occasions, j 

1 • there is a difference of opinion and we have submitted j 

i 
i 

instructions which formulate bur opinion of the case, that j 
it is not sufficient simply by the establishment of what 

Tour Honor formulated as an issue, that Intent must be in* 

ferred that if they advise the advocacy and teaching to 

overthrow — and by that lower officerahip or lower member-

.hi,, you oan infer tfeft intent. 
i 

THE COORTt Of course, it must have been known 
t 

! 
to the defendants what were the programs of the Communist ) • Paa?ty and, of course, the Jury must find that that program 

is what the Government contends for. It seems to me that 

from the very beginning of this case the issues were two, 

and 1 stated them. j 
• 

One main question of fact is this. If the Jury • 

should first determine it was the program of the Communist 

Party since the year 19*5* as contended by the Government, 

if the Government has not proved that* then all the de

fendants should be acquitted. If the Government has proved • that beyond a reasonable doubt, then the next question is 

with respect to the defendants separately, whether they j 
t 

did become parties to the conspiracy with the knowledge of j 
i 

• j its purposes and so forth and so on and with the Intent 
- i 

1 
1 i 

• i 1 
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that is necessarily Implied — I would not say necessarily 

Implied hut whloh the Government contends is implied in the 

program* 

MR* BUCHMAN; That was not the way we conceived 

the issues and it is not — 

THE COURTs How do you conceive It to be7 Maybe 

I materially misunderstood the oase. 

MR* BUCHMAN* Tour Honor, I have stated on many 

occasions we conceive the issues to be one, that these de

fendants with thirteen other alleged co-conspirators con

spired to teach and advocate the necessity of overthrowing„ 

THE COURTt I think that is true* 

MR* BUCHMANi But the way Your Honor formulated 

the issue, it may be conspiracy co-extensive with the 

Communist Party and, as X stated on previous occasions* 

put the Communist Party on trial* 

Ve conceive the issue to be not did the Communist 

Party teach and advocate but did these defendants organize 

or teach and advocate with a specific intent to cause the 

overthrow, and the sharp difference is that it revolves 

upon the Issue of specific intent, because under the issues 

that we formulated, the defendants aay have assumed the 

constitution which they had before them was the constitution 

of the Communist Party, that the activities in which they 

were engaged were the activities of the Communist Party and 
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that, it seems to me, is the burden of the charge, whereas 

the formulation which Your Honor made of the issues does 

not, in our opinion, correspond to the charges made in the 

indictment. 

THE COURT: X think that is largely a matter 

of the way you express it. X might add, of course, if there 

ia anybody here that is thinking of noting this dlsuussion, 

that it is purely an Informal discussion between the Court 

and counsel. The jury will have to wait for the charge 

itself and it is not desirable that there ahould be any 

advanced release of the information about what the charge 

will be. 

MR. BUCHMAHt Section 5 deals with the question 

of evidence prior to enactment of the Smith act Itself and 

also evldenoe of conspiracy prior to 19*5, the main substance 

of which — 

THE COURTt With regard to evidence prior to 

19*5 # you will, recall that in the prior argument, X suggested, 

to counsel on both sides that they could submit suggested 

formulation of the legal effect, if any, of such evidence, 

and I have not received any — X do not mean that as a 

criticism — but X haven*t received any very helpful sug

gestion from either side. Your position is that the whole 

thing must be excluded and that, I cannot do. 

MR. BUCHMAHJ Our theory is that there could 
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provided they are within the limitations of tbe law, but 

it seems a logical way to discuss this case is what is or 

what was the program of the Communist Farty since 19*5. 

How, if the Government does not prove that 

It was contrary to the statute, then the whole case falls* 

If the Government does prove that beyond reasonable doubt, 

then the Jury has to move in to determine whether the 

not be a violation of the Smith Aot prior to 1948 because 

the conspiracy to even teach and advocate prior to that time 

j; THE COURT. I think that has been ruled hereto- I 
l! ' • i ;• fore to the contrary and I do not know that we have any 
i! 

legal facts on that point« It seems to me thst evidence 

prior to 1945 la admissible for the purpose of showing what 

was the aims of the Communist Tarty as reconstituted in 

MR. BUCHMAHt it seems to me, Tour Honor, at 

that point the difference of viewpoints as expressed becomes 

even In sharper and clearer contrast. 

THB COURTt When it comes to the particular 
1 
i 

defendants, I do not recall any evidence prior to 1945 i 

which relates to the defendants severally except with 

regard to Philip Frankfeld. In other words, it seems ' 
!! - ! 
j logical to me to discuss this eaae before the Jury, although \ 
!: • ' i 
ji I am not in any way suggesting how counsel should discuss it 
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defendants became part of the conspiracy wilfully, knowingly 

and with the Intent that is inferred. 

Now, that seems to me to he the logical way to 

approach the case. 

Now, with regard to the real program of the 

Communist Party, it seems to me that the evidence prior to 

19*5 IB admissible. 

With regard to the defendants respectively, X 

do not think it baa any bearing on the question other than 

insofar as It relates to Mr. Philip Frankfeld, who is named 

in the evidence. 

Now, what is the next section? 

MR. BUCHMANs The next section deals with right 

of freedom of advocacy, that the Jury be instrueted on the 

question of freedom of ideas and the right to advocate a 

program, even as adduced in the evidence, of the Communist 

Party — 

THE COURTt Of course, you know X could not 

rule that. Xt is a question of fact for the jury. 

MR. BUCHMAHt The point is that all the things 

they advocated, if they are advocated lnthe way they allege, 

they are perfectly legal propositions If done within the 

framework of the Bill of Rights. 

THE COURTt Of course, as X have indicated, X 

will have to tell the jury theae questions of trade unionism 
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of Hegro discrimination, the outlawing of Jim Crow laws and 

so on, those things are not an issue in this ease at all. 

MR. BCCHHANJ There, again. Your Honor, there 

ia an area in which the point of difference extends Itself* 

Ve think that evidence relates particularly in this case, 

as distinguished from the Dennis case, on the question of 

a specific intent of the defendants. 

THB COURT* On What? 

MR. BUCHMAN. On the question of the specific 

intent of the particular defendants. Xf the activities 

are so totally inconsistent with the intent to prove, then 

they have an important hearing. 

THB COURTt From any standpoint, according to 

the Government, the Communiat Farty used those issues in 

matters to stir up struggle between the classes and cauaed 

discontent and help foment or advance the time when the 

revolution which you desired, or your clients desired* to 

accomplish would he consummated. 

MR. BUCHMANt Then that is a question of faot. 

The defendants1 version is one of Immediate demand of the 

ultimate evil. I think that Is important as bearing on the 

question of apeclflc intent, particularly where you are 

dealing with a local group, whose interpretation of the 

constitution of the scope of the conspiracy would be legally 

determined or part of that Interpretation would be what 
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the activities actually were, but we have had that difference? 

i 

with you previously and I suppose there is no point restating 

it, hut we request an instruction on that point for the 
t 

reasons I have just stated, and that whole section deals j 

with the question of program and the right of advocacy. j 

Then there is a section on the question of j 
i 

the credibility of witnesses, a formal instruction. • 

THS COURTt I would expect to instruct the jury 
I 

that they can consider the credibility of each and all the j 
witnesses, they are to consider what interest, if any, any j 

i 
witness has In the matter. 1 should also expect to tell 

them that the mere fact that a man is an informer is not j 

necessarily any criticism of his possible credibility. j 

Informers are so frequently used, especially in conspiracy 

cases by the Government that is endeavoring to preserve 

i 
tranquility in the country that I should say to the jury 

i 
that they should disregard a man's evidence because he waa j 

I an informer* 
j 

In a great majority of criminal oases the 

evidence, where there are several defendants, often comes ; 

from one defendant who has been an accomplice or otherwise* 

MR. BUCHMAHt Ve feel that the Fletcher case, 

which sots a standard of instruction on the question — 

THB COURTt What is the instruction you want me to give about informers? 
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MR. BUCHMAN-; We hare,, air, different ones, 

THE COURTS Vhat page are they on? 

MR. BUCHMANs Beginning on page 23. 

THB COURT: What ia the number? 

MR. BUCHMAN£ Numbers 76 to 81, and several 

relate specifically to the evidence in the case. 

THE COURT? Whet Is the number? 

MR. BUCHMANt 76 to 8l inclusive. Several are 

general instructions and several are based on the specific 

evidence in this case« 

THB COURTt! Have you any legal basis or any 

precedent for such as number 7 6 , in which you ask me to esy 

that because a man is an informer and paid a per diem or 

expenses, that the jury should bear in mind that he may have 

deemed it to his Interest that one or more of the defendants 

be eenvlcted, since otherwise he may have been conaidered 

as having failed in the teak that he undertook? 

X do not mean to say thst you cannot argue thst 

as a matter of fact before the Jury, but as s proposition 

of law, is there, or do you know of any case in which a 

Judge told a jury thst that was so ss a matter of law? 

MR, BUCHMANt If Tour Honor pleaae, X think I 

had a ease on it. I am trying to go through it rapidly. 

THE COURTt You say in number 7 that the Jury 

is Instructed that the testimony of informers is subject to 
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10 it strong suspicion of bias because of tha partisanship of 

suoh witnesses. 

Do you think the credibility of an Informer In 

this ease was very mush less than that possibly of one of 

tha witnesses for the defendants by reason of interest? 

NR. BUCHMAHt X would think so, Tour Honor. 

THS COURTt Well* I would not expect to give 

tha Instruction number 76 or 77 in tbe terae in which you 

have asked it here. X think the jury can consider the 

credibility of all witnesses and in that connection consider 

sueb interest aa they had in the matter. 

MR* BVCKKAH: Pardon me. Tour Honor, 77 is 

based on the Fletcher v. 9. S«, 158 Fed. 2d, 321, Tour 

Honor la probably familiar with that, a District of Columbia 

eaae, that they ahould consider auah testimony with con

siderable circumspection and eare. 

THB COURTt That la true with regard to an 

accomplice but X do not understand that ia true with regard 

to a so-called informer for the Government. 

MR. BUCHMAHt That was the maaia for it. 

THS COURTt And you ask me to disregard the 

testimony of Mrs. Markward because of her own testimony that 

aba waa an instigator of organisational activitiea in the 

alleged conspiracy charged in the indictment, aa for example^ 

in the recruitment ef membera into the Communlat Party, the 
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obtaining of subscriptions to the publication — I would 

not ba able to give that instruction to the jury. 

The rest is pretty faint typewriting, numbers 

80 and 81. 

MR. BUCHMAHi Shall I read it, Your Honor? 

THS COURT* Number 80i "The Court instructs 

the Jury that where informer witneeses for the prosecution 

made general accusations against sny of the defendants 

without fixing time, place, or circumstance, as for example, 

in the testimony of the prosecution witness, Mrs. Markward -+* 

MR. BUCHMANt In other words, our contention 

being that her statements are merely conclusions. 

THB COURTt I would not be able to give in

struction number 80* 

MR. BUCHMANt Number 8l is virtually the same, 

except that it says that if she did not fix the time, place 

or circumstance — 

THS COURTi X would not be able to give that 

in that way, but X would instruct the Jury that they can 

consider the credibility of any witnees of any interest 

whioh the witneaa may have in the matter. 

Now, what other basic point would you want to 

call to my attention? 

MR. BUCHMANt X suppose, Your Honor, they are 

the moat basic ones, but X have one to submit to Your Honor, 



that tha Instructions wars not designed, there was a great 

deal of work in preparing them and they are not designed to 

he oppressive or in any way not carefully related to the 

facts of this case in order to present it fully and in 

detail and in great care. 

THB COURT* Of course, ay comment that it aeemed 

oppressive to me was the submitting of over one hundred 

separate instructions in this case, and it waa a rather 

subjective comment by myself and I said you had the right, 

as lawyers, to do what you think neceaaary for your clients. 

X do think, however, as X have already aaid, 

that it is ineffective and unwise to present eo much matter 

for the consideration of a Judge especially at thia late 

stage in the ease, and while X will do the very best X can 

to consider all of these mattera, X think X have pretty 

broadly covered most of them with regard to your basic 

points from what X have aaid* 

How, do you wiah to be heard, Mr. Flynn? 

MR. FLYHHt Ho, air, X have nothing to say* 

THE COURTS x see that you have submitted some 

thirty or forty instructions and X read them over* gome of 

them, of course, are entirely proper and are generally in 

line with what Juries are charged In criminal caaea. 

MR. FLYHHt For the moat part, we were pointing 

out to Your Honor charges that had been uaed in the Dennis 
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ease and suggested to Tour Honor tbe ones that had been 

modified and the ones that had been used. 

THB COURTi X have not expected to use any of 

them very specifically in this case. If there is anything 

you specially have in mind on basic points — 

MR. FLYNN* Your Honor, we haven't anything 

specially in mind to urge upon Your Honor on the question 

of the charge at all. 

I feel, aa Your Honor has indicated all through 

this case and as you have also indicated to Mr. Buchman, 

we think Is a proper one on all of these questions and we 

are not urging anything specially now in the way of a eharge 

at all* What we gave you was merely suggestions and we ara 

not urging any particular thing at all. 

THB COURTt Of course, I realise that the United 

States Attorney does not want the Judge to make a mistake 

any more than counsel for the defendants does and if X have 

indicated any view on the legal especte of the case that 

do not aeam entirely sound to either side of the table or 

to your side of the table, X would be very glad to have you 

so advise me. 

For instance, as X have indicated, X think here 

there are two main questions for the jury to consider, one 
. one 

was the program of the Communist Party since 19*5 A whloh was 

contrary to the statute? 
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Qws tin Cvy ; 
10.30 !i 

Secondly, if it wee not, if yon heve not 

established that beyond a reaaonable doubt, then the verdict 

A S to all the defendants must be not guilty. That la sound,; 

"isn't it? 

MR. FLYNNs tea, absolutely, sir, 

THE COURTs And then the second proposition, 

if the Jury finds in favor of the Government's contention 

in that regard, then they must take up the question of 

what participation, and to the extent of what intent as 

to the defendants joining in the conspiracy if they joined 

in any conspiracy. That is a proper approach to the eaae? 

MR. FLYNNs Yes, Your Honor. Thst is the 

Government®* approach, and X would like to point this out, 

Your Honor, that it seems to me — although X may be s 

bit sensitive on this point — but it seems to me that 

with respect to this indictment, the second portion of 

our indictment haa been more or less slurred over and 

that la, did they all conspire to organise a aoelety, club, 

and what not, known as the Communist Party which had for 

its purpose the overthrow of the Government by t>rce and 

violence. 

Now, a great deal has been said here about 

teaching, advocating, and what not, but with respect to 

that second part , did they organise a society which had 

for its purpose those various things? 
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That la what I want to argue to the jury as 

animportant thing in this oaae particularly in connection 

with the ̂ ganlsed Party in 19*5* which waa a Party designed 

to advocate and overthrow the Government of the United 

Statea by force and violence. Mow that to we has not been 

emphasized* or at least it seems that it has been slurred 

over during tha oaae. I 

THS COURTs Veil, now, what particular part 

did thesa six defendants have in the reorganisation of the 

Communlat Party? In other words, your view is that they 

sent delegates, or tha Maryland District sent delegates to 

the Hew York Convention of the Communist Party in 19*5, and 

the program waa later adopted and then ratified in Maryland. 

However, I do not reoall the specific activities ; 

of the aix defendants in that connection. X do not mean 
that 

to say/there ia no evidence which could be argued, but 

dealing with these six defendanta separately and their 

original participation in tha reorganisation in 19*5* 

poaalbly may not be aa clear on the evidence as their 

becoming members of tha reorganised Party and continuing to 

be with knowledge of lta purposes. 

MR. fLYNNa Thar* is evidence that some of them 

were in the Party certainly in Baltimore prior to 19*5, 

certainly Vood, Mrs. Blumberg, and Mr. Braverman who par-
i 

tlclpated in the convention which was prior to the convention 
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j 

£n Hew York, th is convention to which th is dra f t reaolution j 
waa submitted and dlaeussed and passed. j 

i 

Hy reco l l ec t i on i s that some o f them went to j 

the convention and they came back. Of course, Frankfeld waa! 

j not here at the t ime, but as to the others 1 think they • 

a l l affirmed and passed on what was done there* 

THE COURT* 1 think that i s a l l within the 
' i scope of the discussion on the f a c t s , but as in a l l con- ; 

splraoy cases, l necessari ly have t o have my part icular 

thought focused on the three-year per iod. That i s to say, 

w e l l , i f you prove membership in the Communist Farty with j 

knowledge p r i o r to the three years before the indictment 1 
i 

there must be a presumption of fae t that i t continues unt i l j 

j otherwise shown, but nevertheless, aa a matterof law, juat 

as i t must be in a l l these cases you have to have the quae- ; 

t lon o f whether or not t o warrant convict ion that the con-

| spiracy did continue within the three yeara that the par- i 

j t l cu la r defendant was a member thereof . \ 

| I 4oub* v .ry-uah th.t th*t ph.*. of th. « . * 

j w i l l play much importance in the discussion before the Jury 1 

because I have not heard any part icular contention on the 
i 

part o f the defendants that the three-year period i s impor- ; 
tant in th is case. j 

i 
In that connection I would l i k e to say to couneel 

ii ; 

ij on both s ides , i s there any contradict ion o f the fac t that 
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th#r« was a conspiracy alleged and that the overt act, 

sufficient overt act was committed within three years? 

MR. BUCHMAHt I think that Mr. Bassett may have 

some special question aa to his client In that regard. I 

don't suppose, aa you said, that there would be a particular: 

point, but the only thing which suggests itself to me, as 

X listened to Mr. Flynn, is that again we are at odds sharply 

with respect to the basic legal question, and X think — 

THE COURTs What is that? 

MR. BUCHMAHt On the basic legal question in 

this case and that is as to the construction of the act 

because as waa pointed out with respeot to point number one, 

membership, and then because there is membership for a 

period of years we are presumed to have knowledge, and 

there you are. 

THE COURTt Well, on that point, Mr. Buchman, 

let me ask you this questlont If Mr. X, let us say, knows 

that the aims of the Communist Farty are to overthrow the 

Government of the United States by force and violence aa 

aoon aa la practical and becomes a member of that Party, 
not 

is that/a violationof the Smith Act? 

MR. BUCHMAHt As construed by the Dennis case, 

no. 

MR. FLYNNt I think it is. 

THE COURTt The precise language of the Smith 
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tat is thst, "To become a member of or affiliate with." 

MR. wmmmt That is not charged in the indict

ment. 

THS COURT i Yes, it is charged in the indictment. 

Yes, that is part of the conspiracy in thia case to organise 

or help to organise any group or assembly of persons to 

teach, advocate, and ao on, or to be or become a mefrber of, 

or affiliate with, any such society, group, or assembly of 

parsons, knowing tha purposes thereof. 

How, what language could be plainer than that? 

True , there is no particular contention made 

that it is a crime because he is a Communlat. One could be 

a Communist, and when you say Communist you could be a 

Communist without belonging to the Communlat Party. You 

can't be a member of the Communlat Party without belonging 

to it, but you could be a Communist without belonging to 

tha Communist Party. 

Furthermore*, it is possible for a aan to be a 

member of the Communist Party without knowing their partieu

lar purposes, without knowing what are the purposes of the 

Communist Party. Xt seems to me possibly to be more 

difficult for a man to be an officer of the Communist Farty 

without knowing the purposea of the Communist Party, but 

there is the expressed language, and X waa therefore a 

little surprised as to whether you indicated some queatlon 
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was raised as to whether the Smith Aot did prohibit member- ! • i 
ship in the Communiat Party with knowledge of ita alms and 

i 

purposes because it expressly says not only becomes a member j 
i 

of but becomes affiliated with it* j 
t 

I am not quite sure what would be the under- j 

Standing of the word "affiliate with", whether it would be | 
t 

what we hear in general discussions as a bellow traveler.1* \ 

MR. BUCHMAH, Well* that is precisely the danger j 

of the point I am making* and that is why the statute haa j 
t 
t 

to be viewed in the light of the decision in the Dennis case*! 
otherwise — I 

THE COURTi In what case? . | 

MR. BUCHMAHt In the Dennis case. j 

THE COURTt Oh. j 
MR. BUCHMAHt With regard to the requirement of i 

f 
a specific intent and review aa to the nature of their i i 
activities, the intent and purpose, and the power to bring j 

i i 
about the evil, which are essential elements becauae as j 

we say^ if they have members, sixty thousand or seventy i 

thousand members, as waa indicated, and you have a constitu-j 
t 

tlon, there is the limitation with respect to what was j 
charged in the indictment, and you have to have the essentiai 
. i 

element of the defendant's specific Intent as charged that ! 

I they conspired to do this or that, and there that ia a ! 

vital thing. i 
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r THS COURTi Well, with respeot to that* you aay 

;! that the Government must prove that there waa epeclfie intent, 
as to each one of them? • it i 

NR. BUCHMAN; Tea. 
THS COURT» The apeeiflc incent referred to. ! 

; MR. BUCHMANt Yes. 

THS COURTt Now, Isn't that sotaething for the 

; Jury to pass upon from the evidence that they have heard in 1 

j - the ease? 
i ; 
1 MR. BUCHMANt Yes, except — 
t i 

;! THE COURTt Well, isn't it a fact, ien't it a ! 

logical fact that If a man was an important officer of the • •i Communiat Party and has been a member for many years, isn't i 

ji it a reasonable inference of fact that he had knowledge of 
. ita aims? 

MR. BUCHMAN? Except for tbe fact that 

THE COURTt And if he had knowledge of ita aim, 
isn't that specific intent to carry out its aima? 

MR. BUCHMANt No, Your Honor, no, air, because 
there must be specific intent shown and because you have 

here no aueh evidence as to what theae defendants taught • •j or advocated, and there la Juat an attempt to infer from 

•i a firat fact, the inference of specific intent, and you have 

eliminated the factual evidence as to what the defendant» 

; actually taught or did, and then aasume or infer that officer* 



2320 

ship or membership, and from that assume a continuing 

intent« 

THB COURT* Weil, as I see it, tbe evidence 

in tbls case .from which intent can be inferred is un

contradicted except possibly as to one witness, tha one 

defendant Meyers. How, that is a question for the JFury, 

or they can infer specific intent from the uncontradicted 

evidence in the case* 

Of course, they do not have to believe the 

uncontradicted evidence, but I think that juries are 

expected to do ao unless they throw out that evidence as 

lacking in credibility on the theory whloh you mentioned 

with regard to Mrs. Markward. 

MRo BRAVERMANs I would like to say a word on 

thla question of Intent, if Your Honor please. First the 
un. 

evidence is not Acontradlcted, and as X understand the 

Government's position on this question, there was presented 

in the case a constitution of the Communist Party which is 

supposed to be a document upon whloh people join the 

Communist Party and upon which they understand the aims 

or purposes of an organization, and they join it. i 
i ) 

How, in addition to that the Government has ] 
presented a great deal of excerpts from books, resolutions, 
from platforms* 

How, when it comes to language which runs along 
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9 || this 11ns which seems to give very strong indication or 
:i . . . 
>. says in so many words without any contradiction that the 
'1 Communist Party is opposed to force and violence and that • •j the Communist Party fought for the Bill of Rights, for 
h !l 
: democracy, and so on, then the Oovernment says that is 
: window dressing or says that means something else. 

Therefore, this whole question of intent becomes 

; a very important thing. Your Honor, because the Government'a j 

theory of the Communist Party is that all the so-called 

I: legitimate alms which the Communist Party stood for, the 

i Qovernment says that is all window dressing for something 

else. • ji How, I think the Government has the burden, and 

|j I do not wish to argue again the motion for acquittal, but 

I think our arguments on the motion for acquittal are 
•i 

ji relevant to this aspect of the Instructions, the Oovernment 
!: has the burden in this case to show that when : people 

joined the Communist Party that they joined it for legal 

purposes, not that they just joined it knowing some vague 

purposes of the Party. 
Now, the evidence is not uncontradicted, because • it is contradicted directly by two defense witnesses, Mr. 

Meyers and Dr. Aptheker, and by the Government's own witnesses 

themselves who contradicted the Government's theory that 

the Communist Party advocates force and violence. 
.i 

'i 
li li 
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Therefore, I think that i s the point that the 

intent i s very important in th i s ease, and that i s what i s 

stated In the Dennis eaee with respeot t o the nature of 

the i r a c t i v i t i e s , which i s a key question. j 

THB COURT* w e l l , Mr» Braverman, I do not want j 

to be unnecessarily c r i t i c a l but X think that you have ! 

confused the l e ga l point which la under discussion* X think j 

you have not fol lowed the discussion on that point that j 

Mr. Buohman and Mr* Flynn and I have had on the aubjeet. j 
i 

X do not mean to suggest that the question of j 

i 
intent of the Communist Farty i s not important, but X c a l l | 

t 

to your attent ion that aa X see i t there are two main j 

questions f o r the Jury. One l a , do they f ind a f f i rmat ive ly I 

f o r the Government as to the Communist Farty, Now, on that j 
i 

ii Issue, you, of course, have the r ight to argue, as you have 

mentioned, and then we pass to t h e next point as to the 

several defendants in the case. 

Now* there I s very l i t t l e evidence in the case 

cer ta in ly as to the part icular a c t i v i t i e s o f what the de -

fendants did other than perhaps in Mrs* Markward1a testimony*! 

and i t seems to me that i f her testimony i s bel ieved by the ! 
i 

jury , then there i s very de f in i t e uncontradicted evidenoe i 

with regard to the a c t i v i t i e s o f the defendants, and there 

i s no contradiction of that because the case waa of such a 

nature that there could have been contradict ion, but you do 
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not have that0 

I certify that the foregoing ia a true ana oorreot 

transcript of the proceedings in the above oaoS. 

Official Reporter. 

There is, of courae, no presumption against any 

of the defendants by reason of their failure to testify in 

this case. X shall tell the jury that as I do in practically 

every criminal case where the point arises. 

Gentlemen, I are indebted to you, of oourse, for 

your further elucidation of the great many points that were 

suggested to me in this case, and I will endeavor to instruct 

the jury along the lines that are usual in conspiracy cases, 

and I will give as much very careful study as X can to the 

formulation of the requests which Mr. Buohman made. 

X think the basic points have already been dis

cussed and X think X have made clear to you all what would 

ba the general rulings of the Court upon the subject. 

Ve will adjourn until Monday morning at ten 
o'clock. 

(Thereupon, st 10.50 o'clock s. m., the trial of 

the above entitled oase was adjourned to Monday, March 31, 

1952, at 10 o'clock a. m.) 


