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In THE

Court of Appeals of Maryland

OcToBer TERM, 1947

No. 108

WILSON C. WARREN, et al.,
Appellants,
vs.

E. ROY FITZGERALD, et al,,
Appellees.

AprpeaL FROM THE Circurr Courr oF Bavrrivmore Crty
(TUCKER, J.)

BRIEF FOR APPELLANTS.

STATEMENT OF CASE.

This is a stockholders’ suit in which a writ of injunction
is sought to restrain the directors of The Baltimore
Transit Company from performing certain acts beyond
their powers or beyond the powers of the corporation it-
self. The necessary consequence of granting this writ
is that the Transit Company would have to seek the ap-
proval of the stockholders before pursuing their proposed
action.

The directors of the Transit Company have determined
and are about to put into operation a plan of so called
“conversion” from electric railway service to motor bus
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service in Baltimore City. This plan involves the aban-
donment of a major portion of the street railway equip-
ment and franchises, having a book value of about
$24,000,000. The plan entails certain other fundamental
changes, including the transfer of valuable property and
rights to a subsidiary corporation. All of these acts, the
Appellants maintain, are either beyond the powers of
the directors to perform or beyond the powers of the cor-
poration itself, and that in either case all of such plans
should be first submitted to the stockholders of the Com-
pany for their approval.

It is appropriate to state here that in order to accom-
modate the Appellees, it was agreed to have this case set
down for trial immediately before the Chancellor, and
had the Appellants availed themselves of the preroga-
tive of pre trial practice under the rules, certain allega-
tions in the bill as to bad faith on the part of the directors
in promoting this plan might have been abandoned.
However, in argument of the case below, the charge of
bad faith against the local gentlemen on the board was
abandoned by the Appellants. The Appellants main-
tained, however, that three of the other directors, who
were also three of the five members of the executive
committee, controlled that committee and in turn con-
trolled the board of directors, and that it was they who
were really promoting this plan for the benefit of ad-
verse interests which they represented. In this respect,
His Honor, Judge Tucker, found from the evidence that
it was reasonable to suppose that these three members
dominated the executive committee and the board, but
that not withstanding this, there was no bad faith on
their part. The Chancellor further found that this con-
version plan and the other acts of the directors in pursu-
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ance thereof were within the powers of the Corporation
and that these powers could be exercised by the directors
without the approval of the stockholders, and thereupon
dismissed the bill.

QUESTIONS INVOLVED.

1. Can the directors of The Baltimore Transit Com-
pany abandon about $24,000,000 of assets devoted to its
charter purpose of operating a street railway, and in lieu
thereof purchase about $12,000,000 worth of free wheel
motor buses and equipment, on its credit, and take title
to these new assets in a wholly owned subsidiary cor-
poration, thus removing direct control of them from the
stockholders of the Transit Company, without submit-
ting this extraordinary action to the stockholders of that
Company?

2. At Common Law all the stockholders would have
to approve such a fundamental change. Probably under
the Maryland statute law the consent of only two-thirds
of the stockholders is necessary.

3. Our main contention is as to the powers of directors
to do these acts without consulting the stockholders.
Incidental to this issue is the question of whether or not
the Transit Company has the power of devoting its assets
to the purchase of and operation of motor buses, when
its charter power is limited to the operation of a street
railway.

STATEMENT OF FACTS.

The Appellants have for many years been the owners
of both preferred and common stock of The Baltimore
Transit Company and its predecessor, The United Rail-
ways and Electric Company.
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The Baltimore Transit Company is engaged in the
business of furnishing mass transportation service in
Baltimore City and its environs by means of electric
trolley cars. The Baltimore Coach Company, a wholly
owned subsidiary of the Transit Company, is engaged in
the business of furnishing mass transportation in said
City and its environs by means of free wheel motor
buses.

By Articles of Consolidation, dated March 4, 1899, The
United Railways and Electric Company of Baltimore was
formed, it being a consolidation of eleven street railway
companies. These eleven companies in turn had been
formed as the result of many former consolidations and
mergers from time to time. There was no statement of
the purpose for which the United Railways was formed
in the Consolidation Agreement of 1899, but this agree-
ment did state that the newly formed company would
have all the rights, franchises, etc. of each of the con-
solidating companies (A. p. 17). Each of the charters of
this myriad of corporations authorizes the construction of
street railways and the laying of either single or double
tracks between certain points in the streets of Baltimore
City. The earliest of these numerous charters was dated
about 1859, and they all provide for the operation, over
their rails, of cars or carriages propelled by any modern
motive power, except steam.

The operation of motor buses in Baltimore City began
about the year 1915. In the annual report to the stock-
holders of the United Railways for that year, it was
stated that for the purpose of ascertaining whether or
not this method of transportation was a desirable supple-
ment to electric transportation, as well as bringing its
operation directly under the control of The United, the
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stocks of two newly organized bus companies were ac-
quired by the Railway Company (A. p. 29). Since that
time the bus operations in Baltimore City have been
merely supplementary or auxiliary to the street railway
operations and presently represent but a small fraction
(between 8 and 10 per cent.) of the combined trolley
car and bus operations in the City.

Upon a reorganization of the United Railways in 1935,
its name was changed to The Baltimore Transit Com-

pany.

The Baltimore Transit Company voluntarily applied
to the Public Service Commission of Maryland in the
Summer of 1946, for authority to remove certain of its
rail lines and surrender and abandon electric railway
service and franchises over these lines, upon inaugurat-
ing motor bus service by The Baltimore Coach Company
in substitution for said railway service, and the Com-
mission thereupon on October 9, 1946, authorized this
proposed conversion. The Commission further directed
the Transit Company to submit promptly to it detailed
recommendations with respect to making appropriate
adjustments in its capital, surplus, depreciation and
other reserve accounts, and such other changes in its
accounting procedure as may be appropriate in order to
provide for losses to be sustained in the abandonment
which will result from the conversion of its street rail-
way lines to motor bus operation. To this date no recom-
mendations have been submitted to the Commission in
compliance with this order.

The proposed conversion plan will require the ex-
penditure of approximately $9,000,000 for 600 new buses,
and also another approximate $2,000,000 for erection of



6

new garages and other buildings necessary to maintain
the bus equipment.

By this plan, approximately 46.20% of the street rail-
way operation, including its franchises over certain
streets, and other equipment of the Transit Company,
all valued at approximately $24,000,000, is to be aban-
doned and written off at a loss. All of this equipment
and trackage to be abondoned is now in use and part of
a going business, producing a profit.

The franchises for the proposed new bus operation
will issue to The Baltimore Coach Company, and title
to all of the 600 new buses and other equipment will be
taken in the name of The Baltimore Coach Company.
No definite plan for financing these new buses had been
determined by the directors although written and bind-
ing contracts had been executed for the purchase of this
new equipment. They testified, however, that they
thought the financing would probably be done in the
“usual way” by equipment trust notes, through the Mer-
cantile Trust Company of Baltimore, but that no definite
arrangements had been made as to the major portion of
this $9.000,000 investment. Under a former collateral
trust note agreement between The Baltimore Transit
Company and the Mercantile Trust Company, extending
credit to the extent of $2,600,000, which agreement ex-
pired on July 1, 1947, it was provided among other things
that the Trust Company would loan 80% of the pur-
chase price of the buses to be secured by 29 collateral
notes and that the Transit Company- deliver to the Trus-
tee, chattel mortgages covering the motor coaches de-
scribed in their certificates of title and duly executed by
the owner thereof; that no mortgage would be accepted
by the Trustees if the owner and mortgagor is other than
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the Company’s subsidiary, The Baltimore Coach Com-
pany, or if the mortgagee is other than the Transit Com-
pany. These mortgages were assigned by the Transit
Company to the Trustee with recourse against the
Transit Company.

Neither the question of abandonment of almost one-
half of the Transit Company’s operations nor that of the
transfer of valuable property and rights to another cor-
poration nor any phase of this so called “conversion”
plan has ever been submitted to the stockholders of the
Transit Company for their approval. The stockholders
of the Transit Company have never been advised by the
directors that this conversion plan would entail the aban-
donment of approximately $24,000,000 worth of their
company’s assets and franchises, and the testimony
shows that even some of the directors were not aware
of the exact amount of this abandonment loss. As a
matter of fact they admit in their answer to the bill that
the abandonment losses under this plan will be about
$21.000,000, but within the week after their answer was
filed and a day or so before the hearing below, this esti-
mate was increased by the Company’s auditors to ap-
proximately $24,000,000.

The directors testified that they did not think it was
necessary to submit these matters and plans to the stock-
holders for their approval (A. pp. 33, 34 and 36).

Approximately 30 per cent. of the outstanding voting
rights of the Transit Company are owned by National
City Lines, Inc, a holding company, with offices in
Chicago. These rights were acquired by virtue of au-
thority granted by the Public Service Commission of
Maryland in 1944
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The findings of fact in Judge Tucker’s opinion, as to the
interlocking relation of this holding company and cer-
tain manufacturing suppliers, and The Baltimore Transit
Company, are adopted here, with certain exceptions, for
the sake of brevity.

The Chancellor found that under certain contracts be-
tween National City Lines and particular manufacturing
corporations, that National is obligated to exert its efforts
to have its affiliates (corporations in which National
owns as much as 259 stock interest in a local operating
company} purchase all of their requirements of certain
products from said manufacturers, and that this indi-
cated to the Court an intent that National City Lines, in
buying substantially of the stock of a transportation
company, would do what it could to have such a com-
pany deal with those particular manufacturers in pur-
chasing said products. The Chancellor found further
that a substantial amount of the stock of National City
Lines was owned by these particular manufacturers,
which include General Motors Corporation, Firestone
Tire & Rubber Co., and others.

His Honor, Judge Tucker, determined, however, that
other papers in the form of “letters from the equipment
and supply companies to National City Lines, have been
offered in evidence, and the effect of them is that the
contracts which I have just mentioned are not applica-
ble to the Baltimore Transit Company” (A. p. 3).

Through inadvertence, the Chancellor has stated that
these contracts obligate National to require its affiliates
to purchase all of their requirements of certain products
from said manufacturers, whereas, the contracts speci-
fically state that the affiliated companies need only pur-
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chase 42142 % of their requirements from these concerns.
The Baltimore Transit Company has purchased 662;%
of its requirements of buses from General Motors and all
of its requirements of tires and tubes from Firestone,
and thus the objects of these contracts were, for all prac-
tical purposes, accomplished as to Baltimore Transit.
Furthermore, the letters which Judge Tucker refers to,
were written by National City Lines to the manufac-
turers asking them to waive the provisions of these con-
tracts as to Baltimore Transit, and these letters were en-
dorsed by the Assistant Secretaries of the manufacturers
and marked “Approved”. The Appellants maintain that
these letters could not and did not amount to waivers,
but even if they did, the objects of the contracts were
accomplished as to Baltimore Transit, and these alleged
“waivers” were but a sham.

While we agree substantially with the Chancellor’s
statement of the facts, his conclusions thereon are based
on a mistaken premise that these requirements contracts
between certain manufacturers and the National City
Lines, do not apply to the Baltimore Company. The
view we take is that whether or not they do apply here,
they have been perfomed for all practical purposes and
their objects accomplished, and that because of the rela-
tion of the interlocking directors, Equity will scrutinize
any contracts or agreements entered into between com-
panies having such directors in common. This has long
been the rule in Maryland.

Booth v. Robinson, 55 Md. 419;

MacGill v. MacGill, 135 Md. at 394;
Pa. Ry. Co. v. Minnis, 120 Md. 461.

While counsel for the Appellants were attempting to
obtain information about the propriety of certain trans-
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actions of the Appellees, which required contacting
sources in both Los Angeles, California and Washington,
D. C,, the Transit Company was making ready to put
their conversion plans into operation. Thereupon, each
of the Appellees were requested in good faith by the
Appellants to halt their plans and comply with the re-
quirements of the law. This they refused to do and it
was therefore necessary for the Appellants to seek in-
junctive relief.

ARGUMENT.

1.

CAN THE DIRECTORS OF THE BALTIMORE TRANSIT COM-
PANY ABANDON ABOUT $24.000,000 OF ASSETS DEVOTED
TO THE CHARTER PURPOSE OF OPERATING A STREET RAIL.-
WAY, AND IN LIEU THEREOF PURCHASE ABOUT $12,000,000
WORTH OF FREE WHEEL MOTOR BUSES AND EQUIPMENT,
ON ITS CREDIT, AND TAKE TITLE TO THESE NEW ASSETS
IN A WHOLLY OWNED SUBSIDIARY CORPORATION, THUS
REMOVING DIRECT CONTROL OF THEM FROM THE STOCK-
HOLDERS OF THE TRANSIT COMPANY, WITHOUT SUBMIT-
TING THIS EXTRAORDINARY ACTION TO THE STOCK-
HOLDERS OF THAT COMPANY?

A. Directors’ Powers Defined.

The directors of a corporation are the managing agents
of the ordinary business affairs of their company. They
stand in a fiduciary relationship with the stockholders
and are the trustees of their property.

Article 23, sec. 12 of the 1939 Maryland Code, stating
the general scope of the powers of corporate directors,
provides as follows:

“The board of directors may exercise all the powers
of the corporation, except such as are by law or by

the charter or by the by-laws conferred upon or re-
served to the stockholders or members. * * *.”
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The charter of The Baltimore Transit Company states
merely that there shall be a board of twelve directors,
without further reservation or explanation.

The by-laws of the Transit Company (A. p. 26) at
Article VIII provide as follows:

“The board shall have supervision and control of
the management and affairs of the Company, and
shall appoint such officers as it shall deem proper for
the conduct of the business of the Company, * * *.”

Although neither the charter nor the by-laws of the
Transit Company expressly reserves any of the corporate
powers to the stockholders, the Maryland statute above
referred to expressly deprives the directors of all powers
which “are by law” conferred upon or reserved to the
stockholders. What are these powers which the general
law reserves to the stockholders?

The directors have no power to make fundamental or
organic changes in the corporation itself. Mr. France in
his text on Corporations at p. 76, sec. 45, 2nd paragraph,
defines the powers of corporate directors as follows:

“The directors or managers as the case may be,
when duly assembled in board meeting, are the ad-
ministrative agents of the corporation—that is to
say, they direct its policy and, directly or by delega-
tion, exercise its ordinary powers. But they can not
exercise its extra-ordinary or constituent powers—
those which relate to fundamental acts and organic
changes. These are usually reserved to the corpora-
tion at large by the creating statute; but where the
statute is silent, the result is the same.”
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Also in Fletcher on Corporations, Vol. 2, sec. 540, the
following language well expresses this point:

“The powers and authority of the directors or
trustees are resiricted to the management of the
regular business affairs of the corporation, unless
more extensive power is expressly conferred. Their
authority does not extend to changes in the charac-
ter or organization of the corporation, or to a wind-
ing up of the corporation, etc., unless by express pro-
vision, since such matters do not relate to the ordi-
nary business of the corporation. Moreover, a gen-
eral provision in the charter of a corporation or a
general corporation law, that ‘all the corporate
powers shall be vested in and exercised by a board
of directors, and such officers and agents as said
board shall appoint’, refers merely to the ordinary
business transactions of the corporation, and does
not extend to other acts which are ordinarily within
the powers of the directors, but are done or author-
ized by the stockholders only—as the reconstruction
of and fundamental changes in the corporate body,
increase of the capital stock, ete.”

The weight of authority is in accord with the principles
just stated.

14 Corpus Juris, p. 852, sec. 1293;

14A Corpus Juris, p. 81;

Machen on Corporations, Vol. 2, secs. 1435
and 1438;

Spellman on Corporate Directors, p. 413;

Harvey on Rights of the Minority Stockholder
and of the Railway Security Holder,
(1929), Ch. IX, p. 111;

Rollins v. Clay, 33 Me. 132;

Baker’s Appeal, 109 Pa. St. 461;

Chicago City Railway v. Allerton, 18 Wall 233,
21 L. Ed. 902.
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We thus observe that the function of directors of a
corporation is that of management of the ordinary rou-
tine business affairs of the corporation. They may sell
the products of the business, but they may not sell or in
anywise dispose of the property of the corporation itself.
The directors have no power to make fundamental
changes in the corporate structure. The powers of the
directors of the Transit Company are so limited.

Now, then, is the abandonment of valuable franchises
and other assets of the Transit Company, currently in
use in a going business, and having a book value of al-
most $24,000,000, and the purchase on the credit of the
Transit Company of about $12,000,000 worth of new
motor buses and other equipment and buildings, title to
which is to be taken in the name of its wholly owned
subsidiary, and the transfer of other assets and a major
portion of its business to its subsidiary, without sub-
mitting any of this plan of action to the Transit Company
stockholders, such an ordinary routine matter as is with-
in the sole power and discretion of the directors?

The directors of the Transit Company propose to
abandon valuable assets, including street railway fran-
chises, having an estimated book value of $23.988,000
(A. p. 22). This represents 38.67 per cent. of the entire
electric railway system which has a total estimated un-
depreciated book value of $62,026,740. Against this total
of the entire electric system there is a reserve for de-
preciation and retirement of $14,689,974.31, and also a
reserve for obsolete property of $2,021,034.14. The total
of these reserves is $16,711,008.45 (A. p. 23). If 38.67 per
cent. of this depreciation reserve is deducted from the
value of the property proposed to be abandoned, its value
then, after depreciation, is over $18,000,000. All of this
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property is now in use and part of a going business. The
net profit from this enterprise after taxes and after de-
duction of interest paid on debentures, for the year 1946,
was $1.578,228.40 (A. p. 25).

Many of the street railway franchises included in this
proposed abandonment, are perpetual franchises, grant-
ed before the year 1900, and if they cease to be used they
may never again be reclaimed by this Company.

The Appellants maintain that the abandonment of this
property in itself, is such a fundamental act, in the life
of the corporation, as to be entirely beyond the powers
of the board of directors. It could only be argued in
jest, by the Appellees, that such an action was one of the
ordinary routine functions of the directors. The aban-
donment of almost 40 per cent. of a corporation’s prop-
erty is certainly not one of the managerial duties of its
directors. They could not possibly abandon 40 per cent.
of its property once in every week. Such a fundamental
change as this must be determined by the stockholders
of the company.

But now the Appellees propose in addition to this aban-
donment, to purchase about $12,000,000 worth of new
motor buses and new garage buildings on the credit of
the Transit Company, and cause the title to these new
assets to be taken in the name of a wholly owned sub-
sidiary corporation, The Baltimore Coach Company. By
this transfer of assets and a major portion of its busi-
ness to its subsidiary, the stockholders of the Transit
Company are thereby deprived of the immediate and
direct control over their property. In effect, they be-
come stockholders in substantially a holding company
instead of an operating company. The stockholders of
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the Transit Company do not elect the directors of the
Coach Company, and in fact have no direct control over
the Coach Company whatsoever. The directors of the
Coach Company are not the same as those of the Transit
Company (A. p. 27). The Appellees argued below that
because the directors of the Coach Company are elected
by the directors of the Transit Company, who in turn are
elected by the stockholders of the Transit Company, that
there can be no objection to their proposed plan.

It is not disputed, that a corporation in Maryland has
the power to hold stock in another corporation, in the
absence of any restriction in its character to the con-
trary. There is no restriction in the charter of the
Transit Company in this respect. However, it is one
thing for an operating company to own stock in another
corporation, but it is an entirely different matter when
that operating company abandons a major portion of its
property and franchises, and causes substantially all new
assets and a substantial portion of its business to be con-
ducted by its subsidiary corporation, even though it
may own all of the stock of such subsidiary. The dis-
tinction is obvious. If an operating company could be so
easily converted into a holding company, the stock-
holders of the operating concern would be afforded little
protection. The business and plant and function of an
operating company is certainly diverse from that of a
holding company. If the mere ownership of stock in a
subsidiary, by an operating company, implies the right
to abandon the plant of the operating concern and retain
only the stock of the subsidiary, then indeed, a man
who invests his capital in good faith in a particular enter-
prise would have no assurance into what channels his in-
vestment might be diverted.
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It is submitted that such an implication would be
grossly unjust and contrary to the meaning of that pro-
vision of the law, authorizing the ownership, by one cor-
poration, of the stock of another corporation.

Williams v. Johnson, 208 Mass. 544; 95 N. E. 90.

The Baltimore Coach Company is a separate legal en-
tity. In 4 Cook on Corporations (8th Ed.}, p. 2917, note
2, the following observation of the corporate entity
theory is made:

“A railroad company owning all the stock and
bonds of another company does not own the property
of the latter, and cannot sue on a cause of action be-

longing to the latter, and ordinarily is not liable for
its debts.”

Also in Noyes on Intercorporate Relations (2nd Ed.),
p. 516, sec. 284, is found the following:

“The lawful acguisition by one corporation of
stock in another—even to the extent of holding all
its shares—in no way affects the legal entity of the
two corporations, as between themselves, and each
continues its separate existence. * * *.”

There would be nothing to prevent the directors of the
Coach Company from disposing of the property of that
company or dealing with it in any way they so chose.
It could hardly be said that it was within the powers of
corporate directors, to make such a transfer of and so
alienate their company’s property, without submitting
such a fundamental matter to its stockholders. A case
directly in point is that of Cass v. Manchester Iron & Steel
Co. &c., 9 Fed. 640, wherein the Court, through McKen-
nan, C.J., said:

“The primary question is, has the corporation the
power, under its charter, to make the proposed lease,
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and if so, ought it to be exercised by the directors
without reference to or against the judgment of the
stockholders? A charter ought to be liberally con-
strued to effectuate the object of the creation of the
body corporate, but it cannot be regarded as posses-
sing any power which is not conferred upon it by ex-
press grant or clear implication. * * *

We are of opinion, then, that the charter contem-
plates and authorizes the prosecution of the business
described in it, by the corporation itself, by the
direct agency and under the supervision, manage-
ment, and administration of the corporate officers
whom the stockholders may select for that purpose;
and that a contract which involves relinquishment
of this faculty, or a transfer of it to others, is beyond
the scope of the power of the corporation.

But if this construction is the result of too strict a
construction, of the charter, we are of opinion that
the power in question is not exercisable indepen-
dently of the judgment of the stockholders. The
directors and officers of a corporation are its exclu-
sive executive agents, and, as it can only act by and
through them, the powers vested in the corporation
are deemed to be conferred upon its representatives;
but they are, nevertheless, trustees for the stock-
holders. The law recognizes the stockholders as the
ultimately controlling power in the corporation, be-
cause they may, at each authorized election, entirely
change its organization, and may, at any time, keep
their trustees within the line of faithful administra-
tion by an appeal to a court of equity. Hence, it has
been held that the directors of a corporation cannot
alone increase its capital stock, where such increase
was authorized by its charter, ‘at the pleasure of
said corporation’, and where it was provided ‘that
all the powers of said corporation shall be vested in
and exercised by a board of directors’, etc.; and this
for the reason that ‘the general power to perform
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all corporate acts refers to the ordinary business
transactions of the corporation,’ and not to a change
so fundamental and organic. 18 Wall 234.

The change proposed here is not organic, it is
true, but it is thorough and fundamental, as it affects
the administration of the company’s affairs. It in-
volves a withdrawal from the control and manage-
ment of the stockholders of the entire property of
the corporation for a period of at least five years, it
will preclude for a like period the exercise annually
by the stockholders of their judgment as to the par-
ticular character and method of conducting the busi-
ness affairs of the corporation; and it denies to the
stockholders any right of suggestion or disapproval
of the conditions upon which a relinquishment of
important corporate facilities may be conceded.
Surely a power which will be attended with such
consequence does not relate ‘to the ordinary busi-
ness transactions’ nor ‘to the orderly and proper
administration of the affairs,’ of the company, and
hence cannot be exercised by the directors without
express authority to them.”

As exemplary of how far the Courts have gone in de-
fining and limiting the powers of directors, the very
recent case of Securities and Exchange Commission v.
Transamerica Corporation, in the United States Circuit
Court of Appeals for the Third Circuit, Nos. 9240 and
9259, wherein the opinion of the Court was filed on Sep-
tember 15, 1947, and is not yet reported, the Court there
through Biggs, Circuit Judge, said in part:

“* * * Transamerica contends, as we have indi-
cated, that since Article XIII of Transamerica’s
charter vests in the Board of Directors all powers
of corporate management, not prohibited to them

by the law of Delaware, this comprehensive grant
renders the question of auditors not a proper subject
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for action by Transamerica’s stockholders. The
Court below took the view, in our opinion, fully
supportable, that the stockholders as the beneficial
owners of the enterprise may prefer to consider the
selection of independent auditors to review ‘what
is no more than the trust relationship which exists
between the directors and the stockholders.” See
67 F. Supp. at p. 334. Assuredly, it is no less than
this. It is necessary to go no further in order to
sustain the Commission’s contention that the audit-
ing of the books of a corporation is a proper subject
for stockholders consideration and action. Surely
the audit of a corporation’s books may not be con-
sidered to be peculiarly within the discretion of the
directors. A corporation is run for the benefit of its
stockholders and not for that of its managers.

tockholders are entitled to employ watchmen to
eye the guardians of their enterprise, the directors
* * % Setting to one side the notice provision of
By-Law 47, to be dealt with hereinafter, the em-
ployment of independent auditors to be selected by
the stockholders beyond any question is a proper
subject for action by the stockholders.”

Another question presented in this same case was that
of the complaining stockholder’s demand that the direc-
tors submit to the security holders at large his proposal
which requires a report of the proceedings of the annual
meeting to be sent to all stockholders. The Court stated
that they could perceive no logical basis for concluding
that this was not a proper subject for action by the
security holders.

The proposed action of the Appellees is tantamount to
a discontinuance of a major portion of the business for
which the Transit Company was organized. It certainly
could not seriously be argued by the Appellees that the
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board of directors alone had the power to determine such
a very vital matter.

The gross annual income from the trolley car opera-
tion of the Transit Company represents about ninety to
ninety-two per cent. of the total revenue from the mass
transportation system in Baltimore (including both trol-
leys and buses).

If the trolley car business is no longer profitable, and
this is not admitted, (see net profits for the last two
years, A. p. 25) then it is the duty of the directors to so
advise the stockholders and recommend to them that
they either dissolve their company and surrender their
street franchises to some other interest or discontinue
this part of their business. But in such matters as these,
the directors can only make recommendations to the
stockholders, and it is the stockholders who must decide
whether or not they will continue in their business ven-
ture. This proposition is supported by the weight of
authority.

Geddes et al. v. Anaconda Copper Mining Co.,
254 U. S. 580;

Thompson on Corporations (3rd Ed.), Vol. 4,
sec. 2501.

The situation is, of course, somewhat different where
the business is operating at a loss and bankruptey is
inevitable. The Transit Company is not operating at a
loss. It has continuously earned and increased its net
profits since the year 1935.

In another case in which the directors of a lithograph-
ing company determined to discontinue and sell out their
company’s “calendar department”, which department
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represented about 1,14 of its entire business, but for a
valuable consideration, without submitting the matter to
the security holders, the Court said in part:

“¥ * * On the other hand the stockholders must be
consulted before there can be a sale of such assets
of the business as will result in the discontinuance
of one of the departments conducted by the enter-

prise, for such a sale would amount to a pro tanto
surrender of corporate authority.”

Matter of Timmis, 200 N. Y. 177 at 183.

The Appellee directors have undertaken to promote
this so called conversion plan without knowing definitely
of its ultimate consequences. Among some of the extra-
ordinary statements made by the Appellees in their
testimony, was that they did not know whether or not
the present bus operation of The Baltimore Coach Com-
pany was profitable, but that they thought it had made
a profit in the last few years during the war. When
asked to name any one year in which it made a profit they
could not do so (A. pp. 37, 39, 42). Here we have a situa-
tion in which directors of a corporation, declare that
their proposed conversion to mass motor bus operation
is our only salvation, and is sure to be profitable, but
they know not or care not to tell us whether the present
motor bus operation is profitable. Not even the treasurer
or auditor and statistician of the Company had this in-
formation (A. pp. 38, 39 and 40). They were not asked
nor expected to recall from memory the profit or loss
of the bus operation in dollars and cents, but merely to
state whether or not it was profitable and if so in which
years it was profitable.

Another extraordinary statement of the Appellee
directors was that they had ordered $9,000,000 worth of
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these new buses to put their plans in effect, but that they
had not made any specific plans for financing the bulk
of these orders. They testified that they thought it
would be done in the usual way. Now it may be a
prudent thing to assume that a single bus or two will
be financed in the “usual way”, but here we are dealing
with 600 buses to cost about $9,000,000, and the directors
do not know definitely how they are going to pay for
them (A. pp. 34, 35).

Another reason why the stockholders have reason to
be concerned in this matter is that the Appellees ad-
mitted in their answer to the bill of complaint that the
estimated abandonment losses would be approximately
$21,000,000 and to this the directors personally testified.
However, a day or so prior to the hearing below, upon
our request, the Appellees had their auditing and re-
search department bring this schedule of abandonment
losses up to date and therein disclosed that the abandon-
ment would amount to $23,988,000 (A. p. 22). Appar-
ently this approximate $3,000,000 increase in these losses
was not known to the directors prior to the hearing.

The stockholders of the Transit Company were never
advised or informed as to these abandonment losses.
It was not until the last annual meeting of stockholders,
on April 9, 1947, when there was some query about these
plans, that the Appellants were apprised of this fact.
Upon receiving this shocking information the Appellants
immediately engaged counsel to investigate the pro-
priety and legality of the proposed plans of the directors.
Nae a word was ever mentioned of this, almost $24,000,000
abandonment, or the other vital details of this conver-
sion. in any of the annual reports of the Company.
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Although the Chancellor, for obvious reasons, refused
to hear any argument by the Appellees on the question
of laches, it should be noted, that even to this day the
stockholders have never been officially notified of these
changes, (with all their details), which are to take place
in their company. The Appellees have tried to empha-
size that much newspaper publicity has been given to
their plans, and that this amounted to legal notice to the
stockholders. The Chancellor properly refused to as-
sume this and held for the purpose of this case that such
was not notice to the security owners (Transcript p.
153). Furthermore, the Appellants had no reason to
anticipate that the Appellees would commit any wrong
or violate any law. On the contrary they expected the
Appellees to comply with the law and properly submit
all of the vital details of their plans to the owners of the
Company.

The order of the Public Service Commission, dated
October 9, 1946, wherein the Appellees were authorized
to make the conversion from trolley car service to motor
bus service, provided further that they were to submit
promptly a plan of recapitalization or reorganization in
order to make the necessary adjustments resulting from
the abandonment losses. To date no such plan has been
submitted to the Commission.

It is obvious that the Appellees desire to put this plan
of conversion into operation first, and after they abandon
all these many millions of dollars worth of trolley car
equipment, to then propose some plan of reorganization
to the stockholders. At such a time the stockholders
would have no choice in the matter, for their trolley car
equipment would be gone, and they would have to accept
almost any plan proposed to them in order to save what
they might have left.
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The Appellants maintain, that if this proposed plan of
conversion and all the vital changes necessary in the
corporate structure incidental thereto, is a good plan,
then why should the directors even hesitate to tell the
stockholders all the facts and submit it to them for their
approval? The stockholders are not fools. If this plan
is for their best interest, they would undoubtedly adopt
it. But the whole transaction carries with it much mysti-
fication, and many unexplained important details. The
Appellees have offered no justification whatsoever for
their a la Stalin methods in this matter. Why are they
afraid to submit such a wonderful plan and all of its
details to the owners of their company?

B. Authority from the Public Service Commission.

The Appellees, in a feeble attempt to justify their
actions, argued below, that the Public Service Commis-
sion of Maryland ordered them to put this conversion
plan into effect, and that the Company really had no
choice in the matter. Also the City of Baltimore de-
manded their action in this matter. In spite of the fact
that the Appellees voluntarily applied to the Commis-
sion in the Summer of 1946 for permission to make this
conversion, they now argue that the Commission ordered
them to do it. The Public Service Commission could not
order them and did not order them to make the proposed
conversion, but merely authorized them to do so. Fur-
thermore, the Public Service Commission has no au-
thority or jurisdiction over internal affairs of the cor-
poration. It certainly does not supersede the rights of
individual stockholders in their property.

P. S. C. v. Consolidated Gas & Electric, 148
Md. 90;
P. S. C. v. Crisfield, 183 Md. 179 at 198.
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The Public Service Commission is only a rate making
body and interests itself in the adequacy of service
rendered to the public. It can not and does not concern
itself with private disputes between the management and
owers of a corporation.

C. Intervention of the Mayor and City Council.

Over the objection of the Appellants, the Mayor and
City Council of Baltimore intervened in this cause as
parties defendant. They claim that a great civic improve-
ment is being delayed unnecessarily by this suit. The
City also claims that it has a contract with the Appellees
relative to the use of the streets of the municipality
for the operation of these new motor buses, and that
under this agreement the Appellees paid the City
$2,500,000 as an adjustment of certain differences be-
tween them. It was stated in our opening below, that it
was not the purpose of this suit to have the Court deter-
mine which type of vehicle or method of transportation
was best for the people of Baltimore, and the Chancellor
properly refused to go into this question. Notwith-
standing this, the Appellees, including the Mayor and
City Council, offered much evidence as to the advantages
and desirability of free wheel transit and relative mat-
ters. This question is not before the Court. A much
more vital and fundamental question is before the Court.
We are dealing here with the protection of the property
rights of individuals. The protection of these rights
is guaranteed by the Federal and State constitutions.
No matter what the public convenience may require, our
system of government still guards the rights and prop-
erty of individuals, and prevents the confiscation of these
rights without due process of law.
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The stockholders of the Transit Company have in-
vested their capital in good faith in an enterprise de-
voted to the public convenience, and oddly enough have
not received a return on their investment in many, many
years. Surely the City cannot argue, that these people
who made this public transit system possible, at great
financial sacrifice to themselves, should not be consulted
in such an extraordinary action as is proposed. These
long neglected security holders have in fact relieved the
people of the City of Baltimore of the burden of millions
of dollars in taxes, which would necessarily follow if
their capital was withdrawn or wiped out and the City
had to operate the transit system. These stockholders
do not want this to happen, but they do want to be given
an opportunity to know what is going to happen to their
investment and to decide for themselves what action
to take.

There is not the slightest intent on the part of the
Appellants to delay any public improvement. 1t is cer-
tainly open to argument, however, as to whether or not
this proposed conversion plan is an improvement. Be-
cause the Mayor and City Council say it is an improve-
ment does not make it so. The fact is that there has
been great public opposition to the operation of motor
buses. But we repeat, the Court is not called upon to
determine the merits of this plan.

With reference to the question of delay, it should be
borne in mind that we have been using trolley cars in
Baltimore City since about 1859, and it would seem that
their use for a few months more, could make little differ-
ence, especially when valuable rights in private property
are involved. In America we guard these rights jeal-
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ously. Whether some of the citizens like it or not, we
still live in a capitalistic state.

2.

AT COMMON LAW ALL THE STOCKHOLDERS WOULD HAVE
TO APPROVE SUCH A FUNDAMENTAL CHANGE. PROBABLY
UNDER THE MARYLAND STATUTE LAW THE CONSENT OF
ONLY TWO.THIRDS OF THE STOCKHOLDERS IS NECESSARY.

In many jurisdictions today and at common law the
consent of all of the stockholders of a corporation is
necessary to dissolve the company or to sell or lease or
transfer its assets or to make any fundamental changes
in its corporate structure.

Kean v. Johnson, 9 N. J. Eq. 401;
Geddes v. Anaconda Copper, 254 U. S. 590;

Thompson on Corporations (3rd Ed.), Vol. 4,
sec. 2501.

The law is based on the sound principle which im-
plies a contractual relationship among the stockholders
and requires the express consent of all parties to that
contract to terminate it or alter it in any way.

Not even the will of a majority of the members of a
going and profitable business may dissolve that business
or in anywise dispose of or alienate its property. In fact,
any act which tends to destroy the contractual relation
of the stockholders must have the unanimous approval
of such stockholders.

In the case at bar the directors propose to abandon a
substantial portion of the assets of the Transit Company,
which assets are now being used for the purpose for
which the company was organized. Also the Appellees
propose to transfer certain other rights, franchises and
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assets to another corporation and thus alienate the same
from the stockholders of the Transit Company.

However, by virtue of Article 23, sec. 38 of the 1939
Maryland Code, the manner of making a sale, lease, ex-
change or transfer of all, or substantially all, of a cor-
poration’s property and assets, including its good will
and franchises, is particularly set forth. Under this
statute a vote of two-thirds of the stockholders is re-
quired. The Appellants maintain that the proposed
action of the Appellees may properly fall within the
scope of the Maryland statute.

3.

OUR MAIN CONTENTION IS AS TO THE POWERS OF DIREC-
TORS TO DO THESE ACTS WITHOUT CONSULTING THE
STOCKHOLDERS. INCIDENTIAL TO THIS ISSUE IS THE QUES-
TION OF WHETHER OR NOT THE TRANSIT COMPANY HAS
THE POWER OF DEVOTING ITS ASSETS TO THE PURCHASE
OF AND OPERATION OF MOTOR BUSES, WHEN ITS CHARTER
POWER IS LIMITED TO THE OPERATION OF A STREET RAIL-
WAY.

The corporate pedigree and history and certain pro-
visions of the charters of The Baltimore Transit Com-
pany and The Baltimore Coach Company have been
stipulated between the parties to this cause (A. p. 16).

The Transit Company was formed by Articles of
Agreement of Consolidation, dated March 4, 1839, and
was known as The United Railways and Electric Com-
pany of Baltimore, it being a consolidation of eleven
street railway corporations. After a reorganization in
the Federal Court in 1935, its name was changed to The
Baltimore Transit Company. The Articles of Consoli-
dation of 1899 contain no provision with respect to the
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corporate purposes of The United Railways, except
that they do provide that all the rights, franchises, in-
terests, etc. of the several consolidating companies shall
be vested in the newly formed corporation.

An examination of the numerous charters through
which these companies emerged, most of them being
“legislative charters”, reveals that they were uniformly
authorized to construct and maintain a street railway
with double or single tracks, and with the necessary
mechanical devices to operate an electric railway, and
to run thereon cars drawn or propelled by electric or
other motive power except steam. For typical illustra-
tions of this general proviso, see:

Baltimore & Loreley Ry. Co., L. 1894, Ch. 227;

Baltimore & Yorktown Turnpike Co., L. 1890,
ch. 225;

Maryland Traction Co., L. 1896, ch. 360.

Each of the sixty odd companies involved, was au-
thorized to operate over their rails, cars or carriages
propelled by any modern motive power except steam.

The earliest of these old railway charters is dated
about 1859. At the time of the granting of these charters
by the legislature, the invention of the modern gasoline
motor bus was not even dreamed of. The first street
railways operated under these old charters used horses
for motive power. Later the cable car was invented,
and even more recently the use of the electric trolley
car was inaugurated. All three of these methods of loco-
motion were used by cars operating on rails. All of these
original companies and their successor, the present
Transit Company, were incorporated as street railways.
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Now just what is a street railway? In the case of
Petilio v. State, 47 S. W. 2nd 847 (1932), the Texas
Appellate Court there made the following distinction:

“In common language a train, street car, or in-
terurban car is understood to be one which serves
the public in conveying passengers or freight, or
both, and which runs upon fixed tracks. ‘Bus’ is a
contraction of the word ‘cmnibus’, and it is well
understood to be a vehicle which serves the passen-
ger public but which does not operate upon fixed
tracks. It certainly is not a ‘train’, nor an ‘interur-
ban car’, and no one would understand in common
language that, when a street car was mentioned, it
had reference to a ‘bus’. * * *”

It is true, that here the Court was construing a criminal
statute, and such statutes are ordinarily strictly con-
strued; but the language of the Court is certainly clear
as to what is commonly understood by these terms, and
under the rules of statutory construction the legislature
must have been aware of their ordinary meaning.

A street railway is an enterprise created and operated
to carry on a fixed track, passengers and freight, or
passengers or freight, for rates or tolls, without discrimi-
nation as to those who demand transportation.

Bradley v. Degnon, 224 N. Y. 60, 120 N. E. 89.

A company incorporated as a street passenger railway
cannot build an elevated street railway.

Commonwealth v. Northeastern Elect. Ry.
Co., 161 Pa. 409, 29 Atl. 112.

It was argued below by the Appellees, that, because
they have a street railway charter they are, in effect,
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really in the business of mass transportation and can,
therefore, operate any type of vehicle or conveyance
used in mass transportation. If such a construction were
placed upon the Transit Company’s charter, it would
follow that they would have the right to operate taxi
cabs, steam ships, and, oh yes, the latest method of mass
transportation, the helicopter. All of these instrumen-
talities are used in mass transportation. We submit,
however, that The Baltimore Transit Company does not
have the power to operate any of these methods of con-
veyance.

No authority can be found by us anywhere which em-
powers directors of a corporation to change the nature
and character of a man’s investment in an enterprise
without his express consent. He invests his money with
a knowledge of the purpose for which the corporation is
organized, and with a view to the probable gain, and a
thought of the possible loss, that may result from the
business of the corporation. He does not invest in any
other kind of enterprise than that which is within the
authority conferred upon the corporation, and his pro-
tection requires that the company be confined strictly
to the business and functions for which it was organized.
The investor would be without compass or rudder in
making his investment, if the managing officers or a
majority of the stockholders, could use the corporate
property in a business other than that for which the cor-
poration was organized.

Williams v. Johnson, supra;

Kean v. Johnson, supra;

Thompson on Corporations, (3rd Ed.), Vol. 4,
sec. 2505.
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The New Jersey Court in the Kean v. Johnson case,
said in part:

“x » * T cannot divert my mind from the con-
clusion that a sale of their road, and the employment
of the capital they invested in it to other uses, does
affect the right of every stockholder in a railroad
company. As stockholders they own the road in
common, to be employed in specified uses. Each
owns a share in the whole, and is to have a propor-
tionate share in its profits. They have invested a
portion of their capital in it, and in it alone. They
have a right in the road, and in every dollar it earns.
The directors are their trustees to employ the joint
capital in the management of the road, and the road
only, to the end that from the investment the stock-
holders have chosen they may reap the contem-
plated profits. And this is the agreement of the
stockholders among themselves. They each con-
tract with the other that their money shall be so em-
ployed. What the majority determine within the
scope of this mutual contract, they each agree to
abide by, but there their mutual contract ends, and
no majority, however large, has a right to divert one
cent of the joint capital to any purpose not consistant
with and growing out of this original fundamental
joint intention. To sell the road, to abandon the
contemplated investment and embark in another
scheme, whether entirely different, or only more
extensive than the original contemplation as appar-
ent on the face of the charter, is it seems to me,
clearly contrary to the rights of the individual stock-
holder. * * *.

It is ventured, that even the Appellees will concede
the different hazards of these several means of mass
transportation. If a man desires to invest in airline
stock, an enterprise engaged in mass transportation, he
cannot have his investment converted to a street railway
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stock, also a business engaged in mass transportation.
Theoretically, at least, one knows of the hazards or risks
of the form of investment he choses.

A canal company does not have the right to abandon
the canal and operate a railroad. Nor does a steamship
company have the power to construct or operate a canal,
even in order to extend its route.

Abbott v. Baltimore & Rappahannock Steam

Packet Co., 1 Md. Ch. 542;
Baltimore v. B. & O. Ry. Co., 21 Md. 50.

Although the Appellees now argue that they have the
corporate power to operate motor buses by The Balti-
more Transit Company in substitution for its street
railway lines, the obvious, and unexplained, fact is that
they have never, and do not now propose to operate
these buses in the name of that corporation. If they had
heretofore recognized this power in that company, then
it is difficult to understand their present position. But,
of course, their present position has never been explained
to the stockholders. It has never been explained to the
stockholders why, under their proposed conversion plan,
about $12,000,000 worth of new equipment and buildings
are to be owned by The Baltimore Coach Company, its
subsidiary, but which are to be paid for, and payment is
guaranteed for, by their corporation, the Transit Com-
pany. The control of this new property is being placed
beyond their reach in the name of another corporation.
But yet the Appellees maintain that they do not have
to do this, for they could operate these buses in the name
of the Transit Company. In the absence of an explana-
tion, the stockholders of the Transit Company have good
reason to be suspicious of such a dubious transaction.
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CONCLUSION.

It is respectfully submitted that the directors of The
Baltimore Transit Company are not vested with the
power to abandon about $24,000,000 of assets devoted to
the charter purposes of operating a street electric rail-
way, and in lieu thereof, to purchase about $12,000,000
worth of free wheel motor buses and equipment on its
credit, and take title to those assets in a wholly owned
subsidiary corporation, thus removing direct control of
them from the stockholders of the Transit Company,
without submitting this extraordinary action and funda-
mental change to the stockholders of that company for
their consideration.

Of course, the consequences of establishing such a prin-
ciple are that all contracts and agreements made by the
directors of the Transit Company in excess of their au-
thority can be declared to be illegal and void. It seems
to us, however, that the Transit Company could avoid
these necessarily drastic consequences by complying
with section 38 of Article 23 of the Maryland Code and
submit this entire plan to the security holders for their
approval and afford any dissenting stockholders the
rights established by this statute.

We therefore earnestly request that the decree of the
Chancellor be reversed, and remanded with directions to
issue the writ of injunction as prayed, and with costs
allowed to the Appellants,

Respectfully submitted,

HERBERT E. WITZ,
J. MORFIT MULLEN,
Attorneys for Appellants.



APPENDIX TO APPELLANTS’ BRIEF NO. 108.

DECREE.

This cause coming on to be heard on Bill and Answer
and testimony having been taken and counsel having
been heard and the Court having announced its opinion,
it is this 10th day of July, 1947, by the Circuit Court of
Baltimore City, ORDERED that the Bill of Complaint in
the above entitled cause be and it is hereby dismissed.

(Signed) JOHN T. TUCKER,
Judge.

OPINION.
TUCKER, J. (Oral):

Gentlemen, I have paid close attention to the evidence
that has been presented in this case, and have listened
attentively to interesting and able arguments by counsel
on both sides of the case. Feeling prepared to make a
decision, I think it wise to render an oral opinion from
the Bench immediately, while the facts of the case and
the law are fresh upon my mind, rather than render a
written opinion at a later date. The same reasons which
have made an early hearing of this case advisable make
an early decision of it also advisable.

Although, in the bill of complaint filed by the plain-
tiffs, all of the directors of The Baltimore Transit Com-
pany, being twelve in number, are charged in most
scathing language with fraud in the performance of their
duties as directors, counsel in argument have abandoned
that charge specifically as to the local members of that
Board, being eight in number. The reason for such
abandonment is quite obvious, for the record does not
disclose a scintilla of evidence of fraud on the part of
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these gentlemen, referring to the local directors; and
at the outset, the Court may say that it finds no evidence
of fraud of the other four directors either.

What is the basis of the charge of fraud? The word
“fraud” perhaps should not be used because of its elimi-
nation by concession of counsel and also by ruling of the
Court. But, what is the basis of the charge of domination
of the Board of Directors which caused them to concur
in the so-called conversion from transportation by street
cars to transportation by buses? What is the basis of
what is called in the bill of complaint a gigantic scheme
to defraud the rights of stockholders of this company?
Manifestly the charges were based upon the fact that
National City Lines, Incorporated, purchased a substan-
tial block of stock of the Baltimore Transit Company
and its representatives, namely, Mr. Fitzgerald, Mr.
Reavis and Mr. Gray, became members of the Board of
Directors of The Baltimore Transit Company. The plain-
tiffs contend that the dominating influence of these
gentlemen over the other members of the Board caused
the Board’s decision to convert to buses which was not
to the advantage of the stockholders but for the benefit
of certain equipment and supply corporations which are
holders of large amounts of stock in National City Lines.

These equipment and supply companies do, acording
to the evidence, hold all the outstanding preferred stock
of National City Lines, amounting to several millions
of dollars. They also hold some of the common stock,
but the proportion of that is relatively small. So the
charge made by the plaintiffs is that the real purpose
of converting to buses is to use a vehicle or instrumen-
tality of transportation which is manufactured, sold and
supplied by these equipment and supply companies.
Some of those companies are General Motors Corpora-
tion, Firestone Tire and Rubber Company, Phillips Pe-
troleum Corporation, and others. So far as the record
discloses, Phillips Petroleum Corporation has not sold
any of its products to The Baltimore Transit Company,



3

the evidence indicating that oils are purchased from the
Sherwood Company of Baltimore and gasoline from the
Texas Company.

There is evidence that since the advent of the National
City Lines, the Baltimore Transit has purchased 400
buses from General Motors Corporation. and there is an
existing contract under which Baltimore Transit will
lease all tires used by it for a period of five years from
Firestone Tire and Rubber Company. In this connection,
there has been offered in evidence certain contracts be-
tween General Motors Corporation and National City
Lines, and Firestone Tire and Rubber Company and
National City Lines, the general effect of which is that
National City Lines will cause all of its subsidiaries to
purchase from those corporations all products furnished
by them and used by such subsidiaries. Furthermore,
under those contracts, National City Lines is obligated to
exert its efforts to have its affiliates (corporations in
which National City Lines owns as much as 25% stock
interest) purchase all of such products from said corpo-
rations; and this indicates to the Court an intent that
National City Lines, in buying substantially of the stock
of a transportation company, would do what it could to
have such a company deal with General Motors and
Firestone exclusively in purchasing said products. Be-
fore leaving this subject, I might say that other papers,
being in the form of letters from the equipment and
supply companies to National City Lines, have been
offered in evidence, and the effect of them is that the
contracts which I have just mentioned are not applicable
to The Baltimore Transit Company.

Counsel for the plaintiffs contend, however, that the
equipment and supply companies could not waive any
rights under those contracts. And, in respect to the
one between General Motors Corporation and National
City Lines—it having been assigned to the former by
Yellow Truck and Coach Manufacturing Company—
they refer to section 22 of that contract, where it is said:
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“It is expressly understood and agreed that any failure
on the part of either party to insist upon strict perform-
ance of any covenant, term, provision, or condition of
this agreement shall not be construed or constitute a
waiver of such covenant, term, provision or condition,
and shall not preclude such party from thereafter in-
sisting upon the strict performance of any such coven-
ant. term, provision or condition.” In the opinicn of
the Court, that section of the contract does not prevent
ihe General Motors Corporation from waiving any provi-
sicn of the contract which it may see fit to waive, and
the Court finds as a fact that the contract has been
waived in its entirety as to the Baltimore Transit Com-
pany. The facts of the case corroborate that finding,
tecause the evidence shows that buses of other manu-
facturers have actually been purchased by the Baltimore
Transit Company since the advent of National City
Lines.

As to the contract between the Firestone Company
and National City Lines, counsel points to paragraph
5, which reads:

“This contract shall become effective as of Janu-
ary 1st, 1939, and shall remain in full force and
effect until such time as Firestone shall have dis-
posed of all of such preference stock by sale or by
the exercise of the conversion privilege set forth in
certificates of preference stock where such share
shall have been called for redemption, pursuant to
Article 4, and the redemption price therefor de-
posited; but the contract shall remain in full force
and effect until November 1st, 1950.”

There, too, the Court finds that this provision of the
contract does not prevent a waiver of the contract by
Firestone.

Now, getting down to greater detail, what has actually
happened within the affairs of corporate management
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of the Baltimore Transit Company in dealings between
that company and General Motors and Firestone. The
Board of Directors of Baltimore Transit consists of
twelve members, as I said before, and eight of them
are local men, well known and respected in the business,
professional and civic affairs of this City. Another one,
Mr. Gray, who is president of The Baltimore Transit
Company, is at present a resident of Baltimore, although
he came from another city—Detroit, I believe, I am not
sure of that—when he was made president of the Tran-
sit Company, and he had been connected with a trans-
portation company in another city in which National
City Lines was interested. Two of the other directors,
Mr. Fitzgerald and Mr. Reavis, are non-residents of
Baltimore and they are closely identified with National
City Lines. Mr. A. W. Smith, who was not even men-
tioned in the testimony of witnesses, I am told by coun-
sel is a resident of Boston, Massachusetts, and repre-
sents the holders of large stock interests. The main at-
tack of the plaintiffs centers upon Messrs. Fitzgerald,
Reavis, and Gray because of their connection with Na-
tional City Lines, which, in turn, has connections with
these equipment and supply companies; and the plain-
tiffs say that the Baltimore Transit Company is domi-
nated by these gentlemen. There is some basis for that
allegation. The Court agrees with the contention of the
plaintiffs, that the executive committee of The Balti-
more Transit Company, under its by-laws, has been
given the authority exercisable by the Board of Direc-
tors of that company between meetings of the directors.
Until a week or ten days ago, three of the five members
of that committee were the gentlemen connected with
National City Lines, that is, Mr. Fitzgerald, Mr. Reavis
and Mr. Gray. Since that time, that is a week or ten
days ago, only two of these gentlemen have remained
on the executive committee, Mr. Fitzgerald having re-
signed from the committee and Mr. Page Nelson having
been elected in his place. The aforesaid provisions of
the by-laws relating to powers of the executive com-
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mittee are not unusual ones. Thereunder, the power
and responsibility of the Board of Directors are not
eliminated. The executive committee cannot perform
the duties which are by statute asigned to the Board
of Directors, and, as a matter of practice, actions taken
by the executive committee between meetings of the
Board are subsequently submitted to the Board for their
aproval or disapproval. It is natural, however, that an
executive committee of a corporation is influential, and
should be infiuential, with the Board of Directors in
matters that are submitted to the Board by the com-
mittee.

In relation to these contracts with General Motors
and Firestone, the Board of Directors of the Baltimore
Transit Company acted. But, on the general subject of
demination, it is not unreascnable to say that an execu-
tive committee which is dominated, in numbers at
least, by having a majoritv on that committee, and not
necessarily in the sense that the other members would
be influenced against their will to do what the majority
wanted, would be controlled by such majority and in
turn, that control might well be reflected in the action
of the Board of Directors. I have said that the execu-
tive committee would naturally be influential with the
members of the Board of Directors in such recommen-
dations and advice as the committee might deem proper.
Naturally the president of a corporation is looked to for
advice. The members of the committee are more of the
working branch of the board of directors—and this is
said without any reflection on the other directors, of
course, because I think the evidence shows their com-
plete sincerity, conscientiousness, and good faith; but
the members of the executive committee did, accord-
ing to one of the exhibits in evidence, receive salaries
for their services and other members of the Board did
not, although the latter reccived fees for attending meet-
ings. Anyway, the Board of Directors would be ex-
pected to be guided substantially by the advice of its
executive committee.
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The function of the Court in this case is not to philos-
ophize or deal in generalities as to what constitutes
illegal domination and what does not, but to determine
what happened in this particular case. Does the -evi-
dence show that the three members of the executive
committee who I have mentioned, Mr. Fitzgerald, Mr.
Reavis and Mr. Gray, acted for the purpose and with
the result that these equipment and supply companies
should and did profit at the expense of the Baltimore
Transit stockholders? It can hardly be said that Mr.
Gray acted for such purpose. As a matter of fact, it
was he who recommended and was largely instrumen-
tal, no doubt, in the purchase in January of the present
year of 200 buses being one-third of all that have been
purchased. not from the General Motors Corporation
but from the A. C. F. Brill Motors Company, which has
no connection, directly or indirectly, with National City
Lines. Orders for 400 other buses were given to Gen-
eral Motor Corporation, but there is not a word of evi-
dence in the record to indicate either that buses could
have been obtained from other manufacturers or, if
obtainable, could have been gotten for any less price
than was paid to General Motors.

The Court will not comment extensively, favorably
or unfavorably, on the contracts between National City
Lines and those equipment and supply companies. It
may be to the benefit of the National City Lines and
companies in which it owns interests to have such con-
tracts, since the equipment and supply companies agreed
to furm@h the needs of the purchasing companies which
might be advantageous to the latter at a time when equip-
ment is undoubtedly hard to get; and, furthermore,
those contracts provide that the purchase price of the
equipment shall be the lowest price at which the supply-
ing companies are then selling to retailers. But, many
arguments could be made to show the disadvantage of
such contracts to the purchasing companies. For one
thing, they, or one of them, excuse the manufacturer
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from selling to National City Lines, its subsidiaries and
affiliates at the same price it sells to a number of large
users of its products, and also the contracts stifle com-
petition by preventing the purchasers from buying in
a free and open market. The Court finds it unnecessary
however, to decide between the merits and demerits
of the contracts between the National City Lines and
the equipment and supply companies, because the evi-
dence shows that the National City Lines is not bound
by such contracts in so far as the Baltimore Transit
Company is concerned, and also because the evidence
contradicts any inference that the contracts between
Baltimore Transit and the equipment and supply com-
panies resulted from friendliness and favoritism of Na-
tional City Lines with and for the latter rather than
from economic considerations.

It is true that to be dominated does not mean that the
person who is dominated is a participant in any mis-
chievous conduct. One might be submissive or docile
and, therefore, led unwittingly into doing things with-
out any improper intent. The argument of the plaintiffs
is that that is about what happened to the local direc-
tors; that the real persons at fault and who have taken
advantage of the situation are those who are closely
connected and identified with National City Lines, and
the other directors were led unwittingly to voting for
something which was contrary to the best interests of
the company’s stockholders and really for the interests
of outsiders, meaning the equipment and supply com-
panies. The Court finds that this argument is not sup-
ported by the evidence.

It appears that the members of the Board of Direc-
tors, excluding Messrs. Fitzgerald, Reavis and Gray, had
no knowledge of the contracts between National City
Lines and the equipment and supply companies until
this suit was instituted; and, although those companies
had exempted the Baltimore Transit Company from
the operation of the contracts before the Public Service
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Commission approved the purchase by National City
Lines of approximately 30% of the issued stock of Balti-
more Transit Company, it would have been desirable
for all the directors of Baltimore Transit to have been
fully informed on the subject, because it seems that the
friendly, if not obligatory, relationship of National City
Lines with the equipment and supply companies would
have necessitated a most cautious approach to any deal-
ing with the latter to make sure that it was favorable
to the best interests of the Baltimore Transit Company.
Of course, if these equipment and supply companies
were able to furnish the specified requirements of the
Baltimore Transit Company at a lower price than their
competitors, the directors of the Baltimore Transit
should not have refused to purchase from them simply
because of their close relationship with National City
Lines; but the directors should not have authorized or
approved any such purchase without the most careful
consideration of the circumstances. As to all directors
of the Baltimore Transit Company, it may be said that
there is no evidence that the equipment purchased from
the equipment and supply companies could have been
obtained from any other source for a lower price than
was actually paid. As to the directors of Baltimore
Transit who are also connected with National City Lines
it may be said that there is no evidence that they de-
liberately withheld any information from their co-direc-
tors or otherwise acted improperly. And as to the direc-
tors who are not connected with National City Lines,
it may be said that they have shown considerable alert-
ness and knowledge of the affairs of the Baltimore
Transit Company; and the Court finds that when they
voted in favor of this conversion from street cars to
buses and the execution of contracts for tires and buses,
they did so of their own free will and accord, and with-
out persuasion or dictation from anyone. So that in so
far as the question of fraud or domination is concerned,
the Court finds nothing in the evidence which entitles
the plaintiffs to relief.
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Now, the plaintiffs pass from the allegations of fraud
and say that even though the directors acted in entirely
good faith they made a mistake which was prejudicial
to the vested interests of the stockholders. The mistake
to which thev refer is more than one in management,
for even if the directors exercised erroneous judgment
in the performance of their duties, such error would not
entitle the stockholders to relief because the Court may
not substitute its judgment for that of the directors.
The charge of mistake is based upon the contention that
the directors did something which was beyond the
powers of the corporation itself. The argument is that
this present entity which is made up of consolidations
and mergers of a myriad of corporations throughout the
many vears of the existence of the company, was or-
ganized and empowered to cperate a street railway, and
not buses. They say that its vehicles must operate on
rails and cannot be free wheel vehicles.

In construing any instrument, the Court must always
look to all of the provisions therein contained. The
Court cannot construe the meaning of even a single word
without taking into consideration all words of that par-
ticular intrument. That is elementary. So what was
meant by the words used? In argument, counsel re-
ferred to the general wording of the various charters
of the consolidated corporations. Many of the charters
were granted by Acts of the Legislature, and were at
times when gasoline motor vehicles were not even
dreamed of. But certainly, the main purpose that the
company was to perform was mass transportation in the
City of Baltimore. It seems to the Court that the nature
of the vehicle used for this purpose should be deter-
mined in the light of conditions that exist from time to
time. This must have been the intent of the incorp-
oraters and the legislative bodies which gave the grants,
and it weuld be the natural understanding of persons
who have bought stock of the corporation from time to
time. To so strictly construe the provisions of the funda-



11

mental powers of this corporation as to say that it must
either operate its vehicles on fixed rails or not operate
them at all would, in the opinion of the Court, amount
to a failure to use common sense. Trackless trolleys have
been used in Baltimore by this company for years; and
I daresay that no one has thought for a moment that
because trackless trolleys do not run down the streets
on rails, the company was acting beyond its powers
granted by its charter. Such a construction would mean
that if the company wanted to use gasoline motor buses
they would have to take off wheels with tires on them
and put on wheels similar to those of a trolley car in
order to run on rails. So I say that the interests of the
stockholders would be defeated rather than advanced
by such a construction which would require the com-
pany to change the wheels on its buses for no purpose
at all except to comply with the strict wording of its
charter, and even though such change, according to the
evidence in this case, would be detrimental to the stock-
holders’ interests.

In this report which I have before me, 177 S. E. Re-
porter, 541 at 549, the Supreme Court of South Carolina,
in 1934, was dealing with a case not involving the rights
of stockholders, it is true, but with powers of the Public
Service Commission of that State; that is, whether the
Public Service Commission could authorize the use of
buses by a transportation company when the express
purpose of the company was to give street railway serv-
ice. In that opinion, the Supreme Court of South Caro-
lina said this:

“The Attorney General further suggests that if
the substitution of buses proceeds to the point where
the transportation system consists entirely of the
bus service and has no street care service, the utility
will not then be furnishing any street railway service
and would not come within the statute. This seems
a strained construction of the statute. The utilities
are merely changing the instrumentalities used in
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performing their charter duties to furnish transpor-
tation. The language of the statute should be con-
strued from a modern viewpoint, and not to prohibit
progress in the public interest. The substance, and
not the form, should control.”

As I said before, that case involved the powers of the
Public Service Commission and did not involve the
rights of stockholders of a corporation, but the principle
announced there, it seems to me, applies to this case also,
and is in line, I think, with what I said before, namely,
that the natural construction, the reasonable and com-
mon sense construction, would be that the provisions as
to the nature of the transportation were used secondarily
in connection with the primary and overall purpose of
the corporation. Also, it is elementary that the sustance
of an instrument is the important thing, and not the
form. So that the conclusion of the Court is that The
Baltimore Transit Company does have the corporate
power to use buses instead of street cars.

Now, the plaintiffs say that even though the Company
has the power, it should not be exercised without sub-
mitting the matter to the stockholders. 1 have been
unable to learn from plaintiffs the exact basis upon
which they make that contention except their statement
that the action of the Board of Directors affects a vested
interest of the stockholders, and the corporation, acting
through its Board, has not the constitutional right to
interfere with such vested rights. Certainly the plain-
tiffs are correct in saying that if this action disturbs a
vested right of the stockholders, the Board of directors
are without any authority whatever to deal with it. But,
in the opinion of the Court, the action does not affect
a vested right. Changes in the amount of the author-
ized or issued stock of the corporation, and other such
matters clearly affect vested rights of a stockholder.
But, in the opinion of the court, the question as to
whether the instrumentalities of transportation used by
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the company shall be changed from street cars to buses
is one that is purely economic and managerial. This is
a question that requires prudent management involving
extensive studies and calculations. Manifestly the stock-
holders are not qualified to deal with it, and the law
does not permit them to do so. The responsibility of
stockholders is not the same as that of directors, in spite
of the fact that the stockholders are indeed, the owners
of the corporation. Directors are given a heavy responsi-
bility due to their legal relationship, which is really a
trusteeship, to all the stockholders. A stockholder, in
voting for any plan, may do so for many and various
reasons. He may have personal reasons which may be
good for himself, but very harmful for the company as
a whole.

There is no statutory requirement that a matter of
this kind should be submitted to the stockholders. The
statute covers specifically cases wherein the board of
directors act first and then make recommendations to
the stockholders who may approve the recommendations
upon either a majority or two-thirds vote of each class
of stock. The board of directors is the responsible body
which must act after study of a proposed project; and,
according to the evidence, in this case, numerous studies
have been made, not only in the last year but in the
last ten or fifteen years on this very subject. So I say,
it is for the board of directors to determine whether
there is necessity for a change from street cars to buses,
which has been virtually demanded by the city authori-
ties. While it is true that the interest of the city cannot
supersede the interest of the stockholders, nevertheless
the company is guided, from realistic and practical
standpoint, by the wishes of the City to a great extent.
It is dependent upon the will of the Mayor and City
Council in obtaining franchises, and subject to taxation
by the City. Also, it is subject to supervision, under
the statutes of the State, by the Public Service Com-
mission. So the public attitude is one of the many things
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tnat must be considered in determining the policy that
the company should pursue. If the City insist upon a
change in the transportation system of the Baltimore
Transit Company for the purpose of improving traffic
conditions generally, the Board of Directors would nat-
urally give serious consideration to such change, for a
failure to make it might result in the operation of a
transportation system under public ownership, as is done
in some other large cities.

Substantial evidence in the case indicates quite clearly
to the Court that a continuation of the fixed rail system
of transportation is most likely to result in losses rather
than profits, and there is strong evidence indicating
that the prospects of profit by operation of the buses
are good. The plaintiffs have dwelt upon the loss of
$24,000,000 by the conversion. The Court is unable to
say whether this is a real loss, whether it is a book loss,
or just what it represents. All that the Court can do
is to say that regardless of this amount, actual amount
or fictitious amount, if by retaining the property the
company is going to lose in the end, certainly the di-
rectors cannot be criticized for making the abandonment
for the purpose of operating in a way that should be
profitable. So the Court finds that the question of con-
version was not one which the directors should have
submitted to the stockholders.

I believe the last point that the Court should, per-
haps, mention is the purchase of equipment and opera-
tions in the name of The Baltimore Coach Company in-
stead of The Baltimore Transit Company. In the first
place, the Board of Directors of The Baltimore Coach is
made up of men connected with The Baltimore Transit
Company, and The Baltimore Transit Company holds
all of the outstanding stock of The Baltimore Coach Com-
pany, making the latter a wholly owned subsidiary of
the former.
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Under the statutes of the State, a corporation is author-
ized to purchase stock of other corporations; although,
as stated by the plaintiffs, The Baltimore Transit Com-
pany would not have the right to purchase stock of
another corporation which was in an entirely different
kind of business. But that is not the case here, for the
two companies are engaged in the same kind of business,
that is, public transportation over the streets of Balti-
more City and vicinity, unless there is a material distinc-
tion between the operation of street cars and buses.
And, in the opinion of the Court, such a distinction is
not material. In addition to the statutory right to pur-
chase stock in another company, there is in the charter
of one of the consolidated companies, The Baltimore
Traction Company of Baltimore City, incorporated under
the Acts of 1888, Chapter 431, an express right to “sub-
scribe for, purchase, own, hold or sell stocks, bonds and
securities of other corporations and to buy, sell, own,
deal in real or personal property necessary for the opera-
tion of its business and the proper management thereof.”
So that, in the opinion of the Court, The Baltimore
Transit Company had the right to purchase the stock
of The Baltimore Coach Company, and the wisdom of
such purchase was a matter for determination by the
former Company’s board of directors.

The final conclusion of the Court is that the allega-
tions of fraud in the bill of complaint have not been
proven. On the other hand, there is affirmative evidence
of the absence of fraud. It is further concluded that
The Baltimore Transit Company has the corporate power
to make this conversion from street cars to buses without
submitting the matter to its stockholders. And, finally,
the plaintiffs have not presented a case which will en-
title them to relief under the law, and the bill of com-
plaint must be dismissed.
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JOINT EXHIBIT A.

STIPULATION AS TO CHARTER OF THE
BALTIMORE TRANSIT COMPANY.

The parties hereto by their respective counsel stipu-
late and agree as follows:

1. That United Railway and Electric Company of
Baltimore was formed by the consolidation of The Balti-
more City Passenger Railway Company and The Balti-
more and Northern Electric Railway Company by Arti-
cles of Agreement of Consolidation, dated March 2. 1899.

2. That United Railway and Electric Company of
Baltimore by Articles of Agreement of Consolidation,
dated March 4, 1899, consolidated with ten other corpo-
rations to form THE UNITED RAILWAYS AND ELEC-
TRIC COMPANY OF BALTIMORE.

3. That by Articles of Amendment and Reduction,
dated and filed with the State Tax Commission of Mary-
land on July 9, 1935, the name of The United Railways
and Electric Company of Baltimore was changed to
THE BALTIMORE TRANSIT COMPANY, which latter
is one of the Defendant corporations in this cause.

4. That neither the aforesaid Articles of Agreement
of Consolidation, dated March 2, 1899, nor the aforesaid
Articles of Agreement of Consolidation, dated March 4,
1899, contains any provision with respect to the corpo-
rate purposes of United Railway and Electric Company
of Baltimore or The United Railways and Electric Com-
pany of Baltimore, respectively, except as set forth in
Paragraph 5 of this Stipulation. Various amendments
were made to the charter of The United Railways and
Electric Company of Baltimore subsequent to the afore-
said Articles of Agreement of Consolidation, dated March
4. 1899, to and including the aforesaid Articles of Amend-
ment and Reduction, dated July 9, 1935. None of such
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amendments contains any provisions with respect to
corporate purposes. Various amendments have been
made to the corporate charter since the aforesaid amend-
ment of July 9, 1935, which, among other things, changed
the corporate name to The Baltimore Transit Company.
None of such amendments contains any provisions with
respect to corporate purposes.

5. That Article V of the Articles of Agreement of
Consolidation dated March 2, 1899, under which articles
the United Railway and Electric Company of Baltimore
was formed, reads in full as follows:

ARTICLE V.

“Upon, from and after the execution of these
articles of agreement of consolidation all and singu-
lar the rights, privileges, franchises and immunities
of each of the said corporations parties hereto, and
all their monies, choses in action and property, real,
personal and mixed, shall be taken and deemed
transferred to and vested in the said United Railway
and Electric Company of Baltimore, the corporation
hereby established, without further act or deed; and
all property, rights of way, and all and every other
interest, and all and every the stocks and bonds of
other companies owned or controlled by the parties
hereto shall be as effectually the property of the
new corporation as they were of the former corpo-
ration parties to these presents; and all rights of
creditors and all liens upon the property created by
either of the said corporations shall be preserved
until paid unimpaired notwithstanding said merger
and consolidation, and all debts, liabilities and dues
of either of the said corporations so merged shall
thenceforth attach to the said new corporation and
be enforced against it to the same extent and in the
same manner as if such debts, liabilities or dues
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had been incurred by it. And the said corporations
parties hereto shall execute under their corporate
seals grants or conveyances unto the said United
Railway and Electric Company of Baltimore of the
property, rights, privileges, franchises, immunities,
stocks, bonds and assets of every description of said
corporations if the same shall be requested or re-
quired by the said Company.”

That Article V of the Articles of Agreement of Con-
solidation dated March 4, 1899, whereby The United
Railways and Electric Company of Baltimore was
formed, reads in full as follows:

ARTICLE V.

“Upon, from and after the execution of these
Articles of Agreement, all and singular, the rights,
privileges, franchises and immunities, of each of the
said corporations, parties hereto, and all their
moneys, choses in action and property, real, per-
sonal and mixed, shall be taken and deemed trans-
ferred to, and vested in the said The United Railways
and Electric Company of Baltimore, the corpora-
tion hereby established, without further act or deed;
and all property, rights of way, and all and every
other interest, and all and every the stocks and bonds
of other companies, owned or controlled by the par-
ties hereto, shall be as effectually the property of
the new corporation, as they were of the former
corporations, parties to these presents; and all rights,
of creditors, and all liens upon the property, created
by either of the said corporations, shall be pre-
served until paid, unimpaired, notwithstanding said
merger and consolidation; and all debts, liabilities
and dues of any of the said corporations so consoli-
dated, shall thenceforth attach to the said new cor-
poration, and be enforced against it, to the same
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extent and in the same manner, as if such debts,
liabilities or dues had been incurred by it. And the
said corporations parties hereto, shall execute, under
their corporate seals, grants or conveyances, unto
the said The United Railways and Electric Com-
pany of Baltimore of the property, rights, privileges,
franchises, immunities, stocks, bonds and assets of
every description, of said corporations, if the same
shall be requested or required by the said new com-
pany.”

6. That the attached Appendix A, entitled “Corporate
Pedigree”, and the attached Appendix B, entitled “The
United Railways and Electric Company of Baltimore—
Underlying Corporations”, together contain a correct
statement of the corporate parties to the aforesaid Arti-
cles of Agreement of Consolidation cf March 2, 1899, and
March 4, 1899, respectively, and of the various corpora-
tions from which such corporate parties evolved (except
that certain corporate names set forth in Appendix B
appear in abbreviated form in Appendix A).

7. That The Baltimore Coach Company, one of the
Corporate Defendants in this cause, is a Maryland cor-
poration formed by an Agreement of Consolidation, dated
December 28, 1926, by and between The Baltimore
Transit Company, The City Motor Company, East Fay-
ette Street Bus Company, Incorporated, and The Balti-
more Bus Company. The said Agreement of Consolida-
tion contains the following provision:

“l. That the said Corporation shall be consoli-
dated upon the following terms and conditions, to
wit: The consolidation shall be effective as of mid-
night, December thirty-first, 1926, and the corporate
powers of the now Corporation shall be those of the
said Consolidating Corporations, except that the new
Corporation shall not engage in the public trans-
portation of freight or express matter, and the new
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Corporation shall acquire and possess all other prop-
erties, powers, rights, franchises and privileges of
the consolidating Corporation.”

That among the charter powers so acquired by The
Baltimore Coach Company (subject to the aforesaid limi-
tation as to freight and express matter) are the follow-
ing, included in the charter of The Baltimore Transit
Company, party to the aforesaid Agreement of Consoli-
dation, dated December 28, 1926, to wit:

“The purpose for which the said corporation is
formed and the business or objects to be carried on
and promoted by it are to buy, sell, own, operate,
trade and exchange automobiles, motor cars and
trucks, to transport passengers and freight by auto-
mobiles, motor cars or trucks on or over the streets,
avenues, alleys and highways of Baltimore City and
the roads adjacent thereto, and to receive fares and
charges for such transportation services, to hire, let
and lease such automobiles, motor cars and trucks,
to acquire and hold real estate by purchase or lease,
and to erect garages or other buildings thereon, to
receive on storage in such garages automobiles,
motor cars and trucks, and to let space for the stor-
age of automobiles, motor cars and trucks in said
garages, to maintain machine shops for the rebuild-
ing and repair of automobiles, motor cars and
trucks.”

8. That The Baltimore Coach Company, one of the
Corporate Defendants in this cause, is, and since its
incorporation on December 28, 1926, has been, the wholly
owned subsidiary of The Baltimore Transit Company,
the other Corporate Defendant in this cause.

9. That this Stipulation is made with the understand-
ing that either party shall have the right to call attention
to, and introduce evidence in order to correct, any errors
in this Stipulation or in Appendix A or Appendix B
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hereto attached, including the right to make corrections
of any errors discovered after trial for the purpose of
the record cn appeal.

HERBERT E. WITZ,

Solicitor for Complainants.

VENABLE, BAETJER AND HOWARD,

Solicitors for Defendants.
July 5, 1947.

(Italics denote underscoring in original paper.)



PLAINTIFFS’ EXHIBIT NO. 8
THE BALTIMORE TRANSIT COMPANY

Statement of miles of track estimated to be abandoned, estimated nndepreciated hook value of property (in-
cluding overheads) to be retired and percentage of total Transit Company revenues affected by such abandon-

ment.,
Projects #1 & #0 as approved by Public Service Commission and the Remainder of the Plan,

Estimated 9

Proposed Estimated Miles of Revenues
Project Date of of Track to be Estimated to be
Number Abandonment Abandoned Car Lines Affected Retirement Value Transferred
Miles D Amount %
1  June 22,1947 19.81 #1-11 (east end), #17
& #29 .. $ 2,869,905 6.96
5 July 13, *“ 19.96 #6 Curtis Bay............... 3,382,543 6.40
5 Aug 3 ¢ 19.50 #20, #15 (west end),
#16, #19 (south
. end), #5 (eastend) . 2,893,565 5.27
5 Sept. 1, © 5.57 #1 (west end) ... 808,685 0.00 (A)
5 Oct. ¢ 12.61 #2, #13 (Wolfe Street) 1,845,024 4.24
Total approved. 7745 24.84 11,799,722 19.02 22.87
Remainder ... 66.55 21.36 12,188,278 19.65 14.53
Total ... .. 144.00 46.20 $23,988,000 38.67 37.40
Total Elec. Sys-
tem ... .. 311.68 100.00 $62,026,740 100.00

(A) Plan comprehends conversion from rail te trackless trolley.
Revenues would remain in Transit Company.

Supplement to statement of June 25th, 1947,
Anditing Department,

(44
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PLAINTIFFS EXHIBIT NO. 9

THE BALTIMORE TRANSIT COMPANY

and The Baltimore Coach Company, a wholly-owned subsidiary

CONSOLIDATED BALANCE SHEET—DECEMBER 31, 1946

ASSETS

CURBENT ABSETS :
Cash
United States Government securities (less portion of

Treasury tax notes applied in reduction of the lia-
bility for taxes)—at cost, plus accrued interest on

tax notes ....... e eebr v ettt vess
Accounts receivable (less reserve of $2,683.57)....... .
Materials and supplies—at approximate cost.........
Interest receivable and acerued.......... .. ... e
TOTAL CURRENT ASBETS. . vsseuroaeinsstanneaanas

INVESTMENTS AND FUNDS :
Investments in subsidiary companies not consolidated

(less reserve of $70,000.00) ........covviiniiiinn ..
Other investments (less reserves of $579.00).........
Sinking fund for debentures—cash deposited with trus-

| £ e siairasars st esaanansan
Deferred maintenance fund — TUnited States Govern-

ment securities, at cost (see Note E)..............

TOTAL INVESTED AND FUNDS. ..ot vrenrnronesnses

Roap ANp EQUIPMENT, INCLUDING INTANGIBLER (see Note
2 Y PR

Less reserves:

% 3,768,412.48

1,283,716.82
51,241.83
834,5G3.48
4.8950.98

$  89,718.16
78,000.00

159,905.94

1.718,955.00

$67.279.126.98

16.711,008.45

Depreciation and retirements...... $14,689,974.31
Obsolete property ........c.oc... 2,021,034.14
ROAD AND EQUIPMENT, LESS RESERVES......... AN

DEFERRED CITARGES AND UNADJUSTED DEBITS:
Prepaid insurance and taxeS.....o.eeneeencesaraosans
Temporary emergency construction (see contra)......
Other deferred charges and unadjusted debits........

TOTAL DEFERRED CHARGES AND UNADJUSTED DEBITS

$  063.950.79
68.302.15
41,873.32

$ 5.942,825.59

2,046,580.10

48,668,118.63

174,126.20
$56,731,850.48
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THE BALTIMORE TRANSIT COMPANY

and The Baltimore Coach Company, a wholly-owned subsidiary
CONSOLIDATED BALANCE SHEET-—-DECEMBER 31, 1946

LIABILITIES
CURREXT LIABILITIES :
Accounts payable ... i i i et
Wages payvable and accrued........covvvnennn PR
Federa) income and excess profits taxes
(spe Note C).tiurireiinennrnarnennas $652,047.18

Less Unifed States Treasury tax notes
(at cost, plus accrued interest) to
be applied in payment............ 652,047.18

Other taxes payable and acerued.......voheniiieenn, .

Portion of collateral trust notes dne within one year..

Other current liabilities.. ... ... ... ... ... .. .0 n..

TOTAL CURRENT LIABILITIEB. .t o e vvvvionevsrnsas e
Fuxpep DEBT:

Reries A Debentures of The Baltimore Transit Com-
pany. due July 1. 1975 (interest payable currently if
earned and declared: cumulative if not so paid and
unconditionally payable when the prineipal of the de-
bentures becomes due—paid to December 31. 1946) :

First 4¢: debentures—authorized, $17.000,000.00;
retired, $4,000.00; held in sinking fund, $5,443,-
069.57: held by public........... ... ool

First 5¢: debentures — authorized. $6.000,000.00;
retired, $2.000.00: held in sinking fund, $2,030,-
900,00 held by public....... ... ... .. o,

Collateral trust 2¢7 notes payable—$52.426.00 payable
quarterly—(exclusive of $1537.278.00 due within one
vear, included under current liabilities)............

TOTAL FUNDED DEBT. .- ¢.vnvvanscennr Ceesesee vees
DEerErRED INCOME AND UNADJUSTED CREDITS ;

Tickets and tokens outstanding....................

Contributions for temporary emergency construction
(vee contra) .

Other deferred income and unadjusted credits........

TOTAL DEFERRED INCOME AND UNADJUSTED CREDITS
RESERVES ©

Injuries and damages........ocevnvnieenn.. PPN

Deferred mainfenance (see Note ) .....cvvvnnnn

Special war (see Note F)...... Cete e e

Contingencies (see Note G).....ciiviinnrviiinnnns ‘e

(023 1153 gl -1 1 of < TR U
TOTAL RESERVES

CAPITAL STOCK AND SURPLUS (see Note H) :

Copitul stock of The Baltimore Transit Company :
First 59 preferred stock (partly cumulative after
July 1. 1937)—authorized 250.000 shares of $100.00
par value each: outstanding. 233.427.2325 shares. .
Common stock—authorized. 200,000 shares without
par value: outstanfing. 169,142.61 shares.........

Surplus, per Consolidated Statement of Surplus:

Cuapital SUIFPIIR vttt it it tenresennenneans
Surptus arising from purchase of debentures for sink-
ing fund
Profit and loss surplus since July 1, 1935......0000...
TOTAL CAPITAL STOCK AND SURPLUB.............
ToraL

$§  454,260.82
82,465.54

430,099.35
157,278.00
24,371.72

$11,192,753.62
3.486,200.00

733.961.00

@
Pt
o
I
=1
N
N

o)
=32

.302.
0,201,

]
i
b

4

$ 508,291.74
3,311,178.85
1.700,000.00

776,000.00
19,100.00

$23.342,723.25
3,996,688.20
1.301.308.75

1,162,616.63
3.822,014.86

§ 1,148,475.43

15,412,917.62

230,335.15

6.314.570.59

33.625,351.69
$56,731,650.48
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THE BALTIMORE TRANSIT COMPAXNY

and The Baltimore Coach Company, a wholly-owned subsidiary

CONSOLIDATED STATEMENT OF INCOME FOR THE YEARS 1946 AND 1945

OPERATING REVENUE:
Passenger revenue
Special car and bus TeVENUe. ... .ocvtrerieniinannnas
Other transportation revenue..........c.ccvviveunnen

Total revenue from transportation...............
Revenue from other operationsS......................
TotaL
OPERATING EXPENSES :
Maintenance of way and structures..................
Maintenance of equipment................ ...
Maintenance Of POWEL........ceeievenseenceancaannns
Provision for deferred maintenance..................

Total maintenance (see Note E)........ P
Provision for depreciation and retirements...........
Total maintenance and provisions for depreciation
and retirements .....c ittt inenann
Power service, including gasoline and fuel oil for buses
Conducting tramsportation ................ .00 . e
L B « e evieeeeeeiaassesscusaasnarenssossenacsanens
General and miscellaneonsS. .o ove v it iraasnaans
Transportation for investment-credit.................
ToTAL
TAXES, LICENSES, Erc.:

Current year:
Federal income taxes (1945 includes $135,505.12 for
excess profits tax)—(see Note C)................
State of Maryland income tax..... et eaaeenes
Other taxes, lcenses, €tC......oeveveininnernnnases
Compromise settlements and net adjustments in the
current year which relate entirely or largely to taxes
of preceding years (see Note I).......c.ooivvviinnnn
Torar (including compromise settlements
and net adjustments entirely or largely
applicable to taxes of preceding years)...
ToTAL OPERATING EXPENSES, TAXES, LICENSES, ETC.......

OPERATING INCOME .....o.n.n G
NON-OPERATING INCOME «...vvvvnnnranaen i eraeesereaas

Gross INCOME

INcoME DEDUCTIONS :

Interest :
Series A first 4% and 5% debentures...............
Series B first 5% debentures (this series was called
for redemption during the year 1946)............
Collateral trust 29 Notes. ... ..vviveivieeiceanns
Provision for contingencies (see Note G).............
Other

. ToTaL
M;'\r IncoMe, transferred to Profit and Loss Surplus (see
Note J)

Ratio to Total Operating Revenue:
Total maintenance
Total maintenance and provision for depremation and

retirements

Total operating eXPenSeS......ovoveeneoceatesntanss

Total operating expenses, taxes, licenses, etc..........
* Denotes red figures.

1946 1945
$23.970.331.90  $24132.759.33
47.577.05 32.430.50
1.506.32 283343
§21.010418.9;7  $§21.168.093.90
173.078.16 155,336.79
§2110049643  $21.393.360.05
$ 1,000,18212  § 1.190.235.64
1.994.475.37 2.205,415.09
30.859.50 52.703.66
480,000.00
§ 308051600 § 4.228354.30
1.914.744.90 1.812.735.71
$ 4.990.261.80  § 6.041.090.10

1,841.017.03
8.169,553.94

1.851,903.43
7.735,741.83

111,702.05 112,061.19
3.151.186.21 3,026,495.50
*2.966.01 *6,142.02
$18,761.150.09

$18.269.755.11

$ 52898336
19,763.99
1.642.909 .46

781,134.84

$ 1.273.313.50
44,242.68
1,771,756.26

123,787.34

§ 2,972.001.65

§ 3,213.099.78

$21,241.846.76

$21 974,249.87

$ 2,950.649.67
70.583.22

$77.021.232.89

$ 2.349.110.18
95.461.49

$ 2,444,571.67

$ 63654603

& 839,854.42
46.450.00

15.485.10
14.044.73
776.000.00
27.73

§ 1,443.00449 & 88630442

% 1.578.228.40

$ 1.558.287.25

12.75%

20.669%
75.52%
R7.809,

17.38%

24.849,
77.13%
90.34%
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PLAINTIFFS’ EXHIBIT NO. 10
By-Laws of The Baltimore Transit Company:

ARTICLE VIIIL.

Powers and Duties of the Directors.

The Board shall have supervision and control of the
management and affairs of the Company, and shall ap-
point such officers as it shall deem proper for the con-
duct of the business of the Company, determine their
duties and responsibility, fix their compensation, and
by a majority vote may remove any officers; in case of
removal the salary of such officer shall cease unless
otherwise provided by special contract duly authorized
by the Board.

ARTICLE XX.

Executive and Other Committees.

The Board of Directors shall elect an Executive Com-
mittee which shall consist of five Directors or such other
number as the Board may from time to time determine
to serve during the term of the Board so electing them.
Vacancies in the Executive Committee shall be filled by
the Board but, during the temporary absence of a mem-
ber of the Executive Committee, the remaining mem-
bers may appoint a member of the Board to act in his
place. The Chairman of the Executive Committee may
be selected from and by the Executive Committee, or
the Chairman of the Board of Directors or the President
of the Company may be invited to preside at the meet-
ings of the Executive Committee, without, however,
having the power to vote unless members thereof.

During the intervals between the meetings of the
Board, the Executive Committee shall possess and may
exercise all the powers of the Board in such manner
as the Executive Committee shall deem best for the in-
terests of the Company in all cases in which specific
directions shall not have been given by the Board.
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The Executive Committee shall have power to au-
thorize the Treasurer to borrow money from time to
time for the uses of the corporation upon its promissory
note or notes, but no promissory notes or similar obli-
gations of the corporation shall be issued, nor shall be
valid unless signed, countersigned and approved as pro-
vided in Article XVI.

The Executive Committee may fix its own rules of
procedure and may meet when and as provided by such
rules or by resolutions of the Board of Directors; but
in every case, the presence of three shall be necessary
to constitute a quorum.

Each member of the Executive Committee shall re-
ceive compensation at the rate determined by the Board
of Directors.

From time to time the Board may appoint any other
committee or committees for any purpose or purposes,
who shall have such powers as shall be specified in the
resolution of appointment.

PLAINTIFFS’ EXHIBIT NO. 13
THE BALTIMORE TRANSIT COMPANY

Baltimore, Md.
Chas. J. Kuhlmann

Secretary

BALTIMORE COACH COMPANY

The following gentlemen comprise the Board of Direc-
tors of the Baltimore Coach Company:

C. M. Gray, J. L. Swope, H. M. Grafton, Charles K.
Lord, Adrian Hughes and Chas. J. Kuhlmann.

(Signed) C. J. KUHLMANN,
Secretary.



1942
1943
1944
1945
1946

1942
1943
1944
1945
1946

1942
1943
1944
1945
1946

PLAINTIFF’'S EXHIBIT NO. 15.
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THE BALTIMORE TRANSIT COMPANY
Baltimore 2, Maryland

CaRrs

825
869
842
798
812

WEeExDAYS ONLY

TRACKLESS

TR.
98

115
101
128
101

Buses

221
168
142
149
181

REVENUE PASSENGERS

162,465,059
203,730,619
199,911,128
195,391,343
185,841,211

235,903,528
201,441,103
283,711,689
275,091,958
263,482,124

25,698,415
32,407,981
32,524,716
32,719,872
33,557,819

35,308,356
31,431,327
30,479,462
31,345,498
37,270,449

ToTaL PASSENGERS

40,068,210
50,136,505
49,904,590
49,306,524
50,079,489

Research Dept. July 2, 1947.

53,523,829
48,164,531
45,952,957
46,649,226
55,451,987

AVERAGE Max. NUMBER OF VEHICLES OPERATED

ToraL

1,144
1,152
1,085
1,075
1,094

223,471,830
267,569,927
262,915,306
259,456,713
256,669,479

329,495,567
389,742,139
379,569,236
371,047,706
369,013,600
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' PLAINTIFFS’ EXHIBIT NO. 16

1915 Annual Report of The United Railways and
Electric Company

(excerpts from pages 12 and 13)

JrrNey CoMPETITION—The idea of utilizing automo-
biles for the transportation of passengers for a five-cent

fare originated in Los Angeles, California, on July 1,
1914,

The hope of large profits from small investments was
so alluring to many individuals that the “craze,” as it
might be designated, spread rapidly to all sections of the
country, with the result that, in a short time, there were
thousands of “jitneys” in operation.

* * * * » »

It would appear that the jitney craze is gradually dy-
ing out in other cities as well as in Baltimore. Seventy-
one per cent., or 124 of the 175 cities in which they have
been in operation have passed ordinances designed to
regulate and control this form of transportation. In 62
of the cities where such ordinances were adopted jitneys
have declined in numbers ranging from 100 per cent.
in 22 cities to 15 per cent. in one other.

Aided by your Company, the City Motor Company
and Baltimore Transit Company were organized, which
began operations on July 21st and July 25th, respec-
tively—the Motor Company with a line of jitneys over
three routes, and the Transit Company with a line of
specially designed buses over two routes. For the pur-
pose of ascertaining whether or not this character of
transportation was a desirable supplement to electric
transportation, as well as bringing the operation of these
Companies directly under the control of your Company
and thus effecting economy, the stocks of both the
Motor Company and Transit Company were acquired
by your Company.
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(Tr. p. 43):
TESTIMONY

JOSEPH P. HEALY
3700 North Charles Street

a witness of lawful age, produced on behalf of the plain-
tiffs, having been duly sworn according to law, was
examined and testified as follows:

N DIRECT EXAMINATION
By Mr. Witz:

Q. Mr. Healy, you are a director of The Baltimore
Transit Company, are you not? A. Yes, sir.

* * * * * *

(Tr. p. 52):

Q. Going back to the question of the abandonment
losses today, how do you conclude or why do you con-
clude that it will not affect the stockholders? A. I think
because of the prudence of management, I think that
during that ten years they were men of vision.

Q. I am not disagreeing with you that the past ten
years, the company was operating in a prudent manner,
but now we come to a time when you propose to abandon
between 40 and 50% of the assets. I want to know why
you have concluded that does not affect the stockholders.
A. We had plenty of time during that period to build
up reserves and adjust ourselves to what was coming
ahead. I think every prudent business man does that.
We anticipated that there would be a change in the
system. We saw it coming along. Most of us saw it
come along in Chicago, New York, and other large cities.
We saw Baltimore growing and we got a substantial re-
serve there. We laid aside some cash for it instead of—

Q. Will these reserves offset the loss? A. I think in
a special reserve in the reorganization there were some
$13,000,000 plus some other cash reserves.
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Q. By “reorganization” what do you mean? A. The
reorganization in the courts of July, 1935.

Q. Is it your judgment, then, that a reorganization
or recapitalization will be necessary at this time? A. 1
think that has to be studied. I think it is being studied.
I don’t think we have reached the stage that I can see
now any more than I will be glad to listen to the advise
and guidance of others and make a decision on what I
consider my own personal judgment.

@. Mr. Healy, do these losses include the street or
trolley car franchises? A. Well, by agreement with
the City, those that are affected, naturally there is no
need of having the franchises.

Q. Then they are abandoned? A I would say so.

Q. Did you know at the time you voted for this con-
version plan what the effect of it would be on the corp-
orate structure or capital structure of the company?
A. Oh, unquestionably.

Q. You knew at that time the extent of the losses and
so on? A. That was a matter of long discussion. It had
been discussed for ten years, anticipating how much it
would be and how we would meet it.

Q. Then you, of course, knew that the new franchises
and about $12,000,000 of this new equipment is to be
taken in the name of The Baltimore Coach Company?
A. Yes, I knew that and steps were taken to probably
take care of that. We were not successful at the time
being, but a wholly owned subsidiary, in my business
experience and others—

(The Court) Mr. Healy, I cannot hear you. If you
will keep your head straight, I can hear you.

A. What is the question, sir?
(The Court) I think you have answered it.
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Q. Yes, you have answered it. What is the reason for
taking this new equipment in the name of The Balti-
more Cecach Company? A. Well, my memory is that
when we started out we tock some equipment in the
name cf the old—we inherited it from the United and
some of that equipment was not railway equipment or
that had to do with trackless trolleys and other things,
some of it was in one company and some was in the
other, and to me at least it has always been best to have
a clarity of system accounting, and so forth, and as a
matter of policy, it was determined, and I rather in-
sisted on part of it because I wanted to see the operations
separated as much as they could be because up to then
I did not know whether or not the security owners would
be best protected on the economic side by buses or other-
wise, and I wanted to see the thing all put in one place
for further study, and we were advised by very able
lawyers that it would not be harmful or affect the fran-
chise. T know nothing about law, sir, but from a busi-
ness standpoint I have seen it done all my life and
worked out successfully.

Q. Going back to the question of losses, I want to ask
vou this. Have you determined on a new accounting
system at this time for the new operation? A. We have
talked of that, sir. That is a matter that will come to
us through our auditors and with the approval of the
Public Service Commission.

Q. But you have not yet formulated any plan? A. It
has not been definitely decided; no, sir, it is being con-
sidered and delayed because of the importance of not
making any mistakes.

L 4 ] *® [ ] » ]

(Tr. p. 70):

Q. Did you ever suggest to the board, Mr. Healy, this
entire plan of conversion and abandonment of perhaps
507¢ of the street railway property should be proposed
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to the stockholders? A. No, I did not. I know that we
considered it long over a period of eight or ten years
anticipation.

Q. Did you feel that the stockholders were not to be
concerned in the matter? A. Oh, greatly concerned.
I had a great interest in them.

Q. But you did not feel they should be asked to decide
the question themselves? A. No, sir, I did not.

* * * * L *
(Tr. p. 73):

Q. Now, then, Mr. Healy, under the by-laws of the
company which you are familiar with, the executive
committee met in the interval between the board meet-
ings, is that correct? A. That’s right.

Q. And they determined the policies and management
of the company during those intervals, is that right?
A. With restrictions.

Q. And they in turn act in the place and stead of the
board when the board is not in session? A. Oh, I think
that is customary.

Q. It is customary, that is right? A. Yes, they do
that; but when they want advice and counsel and further
confirmation, they call extra meetings.

* * * * * *

REDIRECT EXAMINATION
(Tr. p. 101):

By Mr. Witz:

Q. Mr. Healy, you failed to tell us why you disposed
of your stock in the company? A. Well, I thought as
though, and it may be just a personal position or a whim
of mine, I felt I could serve very much better if I was
not financially interested in it to the extent that I was.
I suffered greatly by it.
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WALTER F. PERKINS,
114 St. Dunstans Road,

a witness of lawful age, produced on behalf of the plain-
tiffs, having been first duly sworn according to law, was
examined and testified as follows:

DIRECT EXAMINATION.
By Mr. Witz:

L 4 L 4 L 4 * * *

(Tr. p. 117):
Q. Mr. Perkins, did you ever suggest to the Board that
perhaps this matter of abandonment of almost 50% of

the property of the company should be submitted to the
stockholders? A. I did not.

Q. Why are the new franchises and new equipment,
as you testified before, being taken in the name of The
Baltimore Coach Company? A. Under advice of counsel.

Q. What counsel is that? A. Mr. Baetjer.

Q. Was there any reason given for that to satisfy your
own judgment in the matter? A. Not that I recall.

* * *® * ® *

RE-DIRECT EXAMINATION.

(Tr. p. 150):

Q. Mr. Perkins, how are these $9,000,000 worth of
buses going to be paid for? A. They are going to be
paid for by an equipment trust, in which the company
pays 20% cash and the rest paid by a syndicate of banks
and a refund made to them annually, I think on a ten-
vear basis by the company, plus interest.

Q. Who is financing them? A. The syndicate of banks.
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Q. Who are they? A. The syndicate was headed by
the Mercantile Trust Company. I can’t tell you who
the rest are but I think all of the Baltimore banks.

Q. You are not referring, are you, to a trust agreement
that the Mercantile Trust entered into in 1946, are you?
A. I may or may not be, I don’t know.

Q. When was this agreement made with Mercantile?
A. In 1946.

Q. Are you aware of the fact that that agreement
expired on July 1, 1947? A. No, I am not.

Q. This is a copy of the agreement. Is that what you
are referring to? A. Yes, I think it is.

Q. That nrovides that the Mercantile will finance them
to the extent of $2,600,000?7 A. That’s right.

(Mr. Witz) We would like to offer that.

(Paper referred to offered and received in evidence as
Plaintiffs’ Exhibit 11.)

Q. Now, then, if that agreement expired on July 1st,
how are they going to finance the buses from here on in?
A. T haven’t any idea.

Q. That agreement provided for the financing to the
extent of $2,600,000, and you said before that the cost
of these buses is going to be $9,000,000. You don’t know
how the rest of them are going to be paid for? A. 1
would assume the same way, on the same basis.

Q. You assume on the same basis? A. Yes, it is very
good paper. Plenty banks would like to have it.

Q. Who is putting up the 20% payment on account?
A. The company.

Q. Which company? A. Transit Company.

Q. The Baltimore Transit Company is putting up the
money? A. Yes.
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Q. And the buses are being taken in the name of The
Baltimore Coach Company? A. I am not sure, Mr.
Witz. 1 can’t answer the details of this arrangement.

(Mr. Witz) All right. That is all. Thank you.

S. PAGE NELSON,
3901 North Charles Street,

a witness of lawful age, produced on behalf of the plain-
tiffs, having been first duly sworn according to law, was
examined and testified as follows:

DIRECT EXAMINATION.
By Mr. Witz:
] L * L d » L

(Tr.p. 167) :

Q. Mr. Nelson, did you feel at the time the conversion
plan was discussed and in view of the fundamental and
basic changes to take place in the company, by reason
of that plan, that the plan should be submitted to the
stockholders? A. The idea never occurred to me.

*® . - . . -

C. FRANK REAVIS,
20 Pine Street, New York City, N. Y.,

a witness of lawful age, produced on behalf of the plain-
tiffs, having been first duly sworn according to law, was
examined and testified as follows:

DIRECT EXAMINATION.
(Tr. p. 179):
By Mr. Witz:

Q. Mr. Reavis, you are a practicing attorney of New
York City, are you? A. That right.
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Q. You are a director of the Baltimore Transit Com-
pany, are you not? A. Yes, sir.

* * * * *

RE-DIRECT EXAMINATION.
(Tr. p. 237):

By Mr. Witz:

Q. You testified in detail as to the earnings of the
Baltimore Transit Company from 1935 on to cate and
the relationship of the bus operations to the street car
operations. Will you please tell us what the net profits
of the bus operations were for those years? A. I haven’t
the figures here.

Q. Did the hus operations for those six years operate
at a profit or loss? A. It had operated at a profit more
recently. I don’t remember anything more than that.

Q. What do you mean by “more recently”? A. Well,
in the last five or six years. All I can do is to remember
generally. I think I remember a profitable operation of
the bus company.

* * * * * *

JOHN L. SWOPE,

110 Longwood Road,
a witness of lawful age, produced on behalf of the plain-
tiffs, having been first duly sworn according to law, was
examined and testified as follows:

RE-DIRECT EXAMINATION.
By Mr. Witz:

(Tr. p. 260) :

Q. Mr. Reavis, did not have the figures. and I assume
you, as vice-president and treasurer. do have, as to the
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bus operation of The Baltimore Transit Company. Can
you tell the Court what the net profits of that operation
have been for the past ten years? A. Icannot. Ihaven’t
those figures.

Q. Can you tell us whether it has been profitable?
A. The bus ccmpany is now operating at a profit. Over
the past years, some years ago, some years at a profit
and some years at a deficit, but I have no figures.

Q. In the last five years has it operated at a profit?
A. 1 would not like to say that, Mr. Witz, unless I had
the figures. It is now operating at a profit.

Q. Do you know the extent of that profit? A. I would
not like to make a statement in that respect without
consulting the books.

* * * * * *

ADRIAN HUGHES,

a witness of lawful age, produced on behalf of the
defendants, having been first duly sworn according to
law, was examined and testified as follows:

DIRECT EXAMINATION.
By Mr. Baetjer:

(Tr. p. 385):

Q. What is your occupation, Mr. Hughes? A. At the
present time I am assistant to the president of The
Baltimore Transit Company.

Q. What are your duties? A. My duties are to carry
out any work that is assigned to me by the president in
connection with the general operations of the company.

Q. How long have you been with the Transit Com-
pany? A. I have been with the Transit Company since
1914.

* * * * * *
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RE-CROSS EXAMINATION.
My Mr. Witz:

(Tr. p. 411):
Q. Are you familiar with the revenue on these various
lines? A. The revenue received from the various lines?

Q. Yes? A. Yes, I pay attention to it.

Q. Can you state whether the bus operation has been
profitable for the past five years? A. 1 can’t say that
without refreshing my memory, but you cannot say that
any line or any portion of the system is profitable or
unprofitable. The system has to operate as a whole.
We have some losing lines and some paying lines. We
don’t discontinue the lines on which we lose and retain
those which make a profit. Under the regulations of
the Public Service Commission, we have to give service
to serve the cammunity as a whole. So there is no
significance in whether a given line or given vehicle is
profitable or not.

Q. My question was, was the entire bus operation
profitable? A. I could not say that without refreshing
my memory on it.

Q. Do you have any records here which would show
that? A. T think the annual reports would show that.

(Mr. Baetjer) They are all consolidated, are they not,
the annual reports?

(The Witness) I think so.

(Mr. Baetjer) Is there an interchange and transfer
between buses and street cars just as there is between
street cars?

(The Witness) Yes, there is.

Q. (By Mr. Witz) In your opinion as a general matter,
can you state whether the bus operation has been profit-
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able or not? A. I can’t tell you from memory whether
the bus operation, taken alone, has been profitable or
whether it has not. I don’t remember that.

CROSS-EXAMINATION.
By Mr. Witz:

(Tr. p. 434):

Q. Mr. Hughes, what is the status of the contract of
The Baltimore Transit Company with the Consolidated
Gas, Electric Light Company as to supplying electricity
for the trolley lines, as affected by this abandonment?
A. It has no effect on the contract with the Gas and
Electric Company.

Q. Is that a long term contract? A. That was a long
term contract, yes.

Q. Is the company relieved under that contract by
reason of the abandonment of these lines? A. It buys
the power that it needs under that contract.

Q. It does not have to buy a certain amount of power?
A. No. The price is based on the amount of power it
gets. The entry charge is five mills up to a certain
amount, and four mills all over that amount.

Q. Can you stop it altogether? A. There is provision
for a minimum demand thereon, 15,000 kilowatts.

Q. For how many years does that run? A. That runs
from the date of the contract, which I believe was 1921,
for fifty years.

Q. So if the Transit Company should abandon all its
railway lines it would still have to pay the Gas Company
for electric power? A. It would have a pay a token
charge, just a portion of the power. There is a question
whether it would have to pay that or not. It might have
to pay that minimum charge.
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Q. What is that minimum charge? A. I don’t recall
the figure. I think it is about $1 per kilowatt per month,
I think.

Q. In round figures what would that amount to per
year? A. Well, I think if that provision holds of 15,000
kilowatts at $1 a month, it would be 15,000 times 12.

Q. Dces The Baltimore Transit Company have con-
tracts with any other company besides Consolidated?
A. For electric power?

Q. For electric power? A. No.
Q. That is the sole source of the power then? A. Yes.

R. GILMAN SMITH

a witness of lawful age, produced on behalf of the de-
fendants, having been first duly sworn according to law,
was examined and testified as follows:

DIRECT EXAMINATION
By Mr. Baetjer:

(Tr. p. 414):

Q. What is your occupation, Mr. Smith? A. I am at
present partner of the firm of W. C. Gilman and Com-
pany, engineers.

Q. How long have you been a partner in that firm?
A. Since April 1, 1944,

Q. What business is that firm in? A. The firm is a
firm of engineers engaged primarily in the making of
reports of various types in connection with transit oper-
ations, other types of utility operations, that is, electric
and gas, and in certain cases for industrial operations,
for various purposes; such as independent examinations
in connection with refinancing or recapitalization plans
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or conditions of property operations and rates for serv-
ice. In fact, all matters relating to the conduct of busi-
nesses of that type.

* * * * » *
(Tr. p. 417):

Q. * * * Mr. Smith. Were you employed in the spring
of 1945 to cooperate with the engineers of The Baltimore
Transit Company in making a survey of the property
and recommendation to the Board of Directors with
respect thereto? A. Yes. Early in the spring of 1944,
the firm of W. C. Gilman and Company was employed
by The Baltimore Transit Company to review the
modernization program which had been under way in
Baltimore for several years, for the purpose of securing
our recommendations as to the plans which the com-
pany had for carrying out further sections of that pro-

gram.
* L * * » ]

CROSS EXAMINATION
By Mr. Witz
(Tr. p. 431):

L * * * * *
Q. Mr. Smith, did you study The Baltimore Transit
situation from the standpoint of its financial aspect as
well as traffic conditions? A. We did.

Q. Now, then, did you determine what the bus oper-
ation of Baltimore Transit Company, through The Balti-
more Coach Company has been in the past five or ten
years? A. I am generally aware of what that has been.
We knew in detail or we have known in detail as to that
for the past years; yes.

Q. Did you determine or do you know whether that
operation has been profitable or not? A. May it please
your Honor, the answer to that question cannot be a
straight yes or no. The Baltimore Coach Company has
operated at a profit during certain of the recent years.
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I don’t feel that that is at all indicative of what would
be the financial results of operation of any of the exist-
ing rail lines of the company, if they were converted
to motor bus operation.

Q. I did not ask you that. I asked in which years it
was profitable and which years it was not, if you know.
A. 1 cannot recall in detail, but I do know that over
the period since 1935, as I recall, The Baltimore Coach
Company has had a net income over the entire period.

* * 2 * L4 L
(Tr. p. 432) :

Q. Since the year 1935? A. I think that is correct.
I do know that it has earned a net income in certain of
those years.

Q. How many of those years? A. I cannot say defi-
nitely.

(Mr. Witz) Thank you, Mr. Smith.
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STATEMENT OF THE CASE

This appeal is from a decree of the Circuit Court
of Baltimore City—Tucker, Judge—passed on the
10th day of July, 1947, dismissing the Bill of Com-
plaint brought by two stockholders of The Baltimore
Transit Company against that Company, the members
of its Board of Directors and The Baltimore Coach
Company, a wholly owned subsidiary of the Transit
Company. The relief sought and which is pressed on
this appeal was a decree,

(a) “‘restraining the said The Baltimore Transit

‘ Company and each and all of its said Officers
and Directors, agents and employees from pur-
suing the aforesaid illegal and fraudulent plans

of ‘conversion’, whereby the property and assets
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ot said Company are being transferred to The
Baltimore Coach Company, another Maryland
Corporation, and many millions of dollars
worth of trolley car equipment is to be aban-
doned.”’

(b) ‘“‘restraining the said The Baltimore Transit
Company and each and all of its said Officers
and Directors from changing the corporate funec-
tion of said Company, from that of a local oper-
ating street electric railway company to a mere
holding company, or substantially a holding
company, without having first obtained the au-
thority or approval of the stockholders of said
Company, as by law required.”’

The Complaint recites that upon its application to
the Public Service Commission—

“‘The Baltimore Transit Company was author-
1zed to surrender and abandon electric railway
service as operated over certain street railway
lines, upon inaugurating motor bus service by
The Baltimore Coach Company in substitution for
said electric railway service, said abandonments
to take place from time to time only as and when
said motor bus service in substitution therefor is
actually put into operation.”” (App. pp. 1, 2.)



POINTS INVOLVED
I

The Directors have ‘‘without any authority
or consent of the stockholders, as required by law,
determined to change and ‘convert’ the corporate
function of The Baltimore Transit Company from
a local operating street railway company to a
mere holding company, holding stock in the said
The Baltimore Coach Company,”” and that such
action is beyond their powers.

II.

* the Directors have acted illegally
* * * by attempting to promote the aforesaid
‘conversion’ and without first calling a meet-
ing of the stockholders of The Baltimore Transit
Company, as required by law, where a transfer or
exchange of a substantial portion of a corpora-
tion’s assets is contemplated, or where a ehange
in the corporate function or purpose is contem-
plated, and for the approval or disapproval of
said stockholders.”” (App. p. 3.)

[ * %k

STATEMENT OF THE FACTS
Historical Development of the Bus Operation

The United Railways and Electric Company of Bal-
timore was organized by certain Articles of Agree-
ment of Consolidation dated March 4, 1899. (App.
p. 5.) In 1932, Receivers were appointed for its prop-
erties; the receivership was followed by reorganization
in the District Court of the United States for the Dis-
trict of Maryland, which terminated in July 1935 (App.
. 55); incident to the reorganization, the name of the
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Company was changed by appropriate charter amend-
ment, to The Baltimore Transit Company.

Prior to 1927, The United Railways and Electric
Company of Baltimore had acquired all of the capital
stock of The Baltimore Coach Company and through
this subsidiary, it had become the owner of practically
all of the buses operating within Baltimore City and
the suburbs (App. pp. 57, 58, 59; Public Service Com-
mission orders—8914 Vol. XVI p. 80; 11209 Vol. XVII
p. 291).

The Agreement of Consolidation, dated December
28, 1926, by which The Baltimore Coach Company was
formed, provided that the corporate powers of the
new corporation should be those of the consolidating
corporations, viz: The Baltimore Transit Company,
The City Motor Company, East Fayette Street Bus
Company, Incorporated, and The Baltimore Bus Com-
pany, except that it should not engage in the public
transportation of freight or express matter; among
the charter powers so aequired by The Baltimore
Coach Company were the following:

“The purpose for which the said Corporation
is formed and the business or objects to be carried
on and promoted by it are to buy, sell, own,
operate, trade, and exchange automobiles, motor
cars, and trucks, transport passengers and freight
by automobiles, motor cars, and trucks on or over
the streets, avenues, alleys, and highways of Bal-
timore City and the roads adjacent thereto, to
receive fares and charges for such transportation
and services, to hire, let, and lease such automo-
biles, motor cars, and trucks, to acquire and hold
real estate for purchase or lease, and to erect
garages or other buildings thereon, to receive on
storage in such garages automobiles, motor cars,
and trucks, and to let space for the storage of
automobiles, motor cars, and trucks in said ga-
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rages, and maintain machine shops for the re-
building of automobiles, motor cars, and trucks.’’

From the date of its organization and continuing
until the present day, The Baltimore Coach Company
has been a wholly owned subsidiary of The United
Railway and Electric Company of Baltimore by change
of name, The Baltimore Transit Company, one of the
defendants in the instant proceeding; and since that
date, the date of its organization, viz, December 28,
1926, all bus operations have been conducted exclu-
sively by The Baltimore Coach Company; the opera-
tion of trackless trolleys, however, has continued in
the parent company and is now being conducted by it.

Prior to 1915, The United Railways and Eleetric
Company of Baltimore, now The Baltimore Transit
Company, operated an electric railway system with
trolley cars exclusively; in 1915, it commenced the
operation of buses. From 1900 to 1920 the number of
passengers carried had been increasing about 5% a
vear; commencing in 1920, there was a recession each
year; the Company became alarmed and added bus
service in 1922 and 1923 and in 1924 and 1925 and con-
tinued so to do uutil 1932, in which year, in addition
to inangurating new service by bus, two rail lines
were converted to bus operation—part of the Reisters-
town Road Line and the line running along Kastern
Avenue to Back and Middle River. (App. p. 128.) The
bus development was suspended during the recciver-
ship and subsequent reorganization of The United
Railways and Electric Company of Baltimore which
extended from January, 1931 to July, 1935, ex-
cept that the Receivers in 1934 discontinued electrie
railway service on one line in East Baltimore and
substituted motor bus service in lieu thereof.

The District Court engaged the services of a traffic
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expert (Charles W. Chase) to advise it in connection
with the reorganization. Pertinent extracts from the re-
port of this engineer are incorporated in the Appendix,
pages 18 to 31. 1In its opinion, confirming the Plan,
reported in 11 Fed. Supp. page 717, the Distriet
Court stated its belief—

‘‘that the plan which the special master embodies
in the report indicates a very feasible manner, if
not indeed the most feasible manner, in which
the imperative rehabilitation and modernization
of the company’s service can be accomplished,
* % k) and

““most seriously recommends that this plan be
adopted by the new company within the time,
and in the manner set forth by the special master”’

and called attention to the fact that in the report—

‘it is proposed that rail operation be restricted
as far as possible to the heaviest traffic lines and
to those portions of such lines where the traffie
is most dense, thereby avoiding initial expendi-
tures in any possible needed extension of the
present rail routes, or cost of replacement of their
lighter traffic portions; and that, where practica-
ble in the future, trackless trolley or bus service
be substituted for all outlying portions of rail
routes.”’

This report, the testimony shows, was studied by the
Directors and the staff in formulating their deecisions
with respect to the conversion. (App. pp. 75, 76, 77,
132))

After the termination of the receivership and re-
organization, the change to bus operation was re-
newed; in 1936 additional bus lines were inaugurated
to replace the electric line to Halethorpe and to re-
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place portions of two other lines; in 1939 the rail line
to Westport was discontinued and buses substituted;
in 1938 and 1939, two lines were converted from elec-
tric cars to trackless trolleys and in 1940 the lines
running along Howard Street and the extension
thereof were abandoned and trackless trolleys substi-
tuted. In all, from the date of the reorganization until
1940, six rail lines were abandoned entirely and por-
tions of four or five other lines were converted to
trackless trolley and bus operation. (App. pp. 128,
129.)

In addition, new lines were established around the
periphery of the City; these were of necessity, bus
lines it being impracticable to extend tracks and over-
head structures in the more newly developed suburbs
both residential and industrial, for example, the bus
line running from Liberty Heights Avenue across
40th Street and over 33rd Street to Erdman Avenue
and down Edison Highway to Highlandtown, the lines
serving the territory adjacent to the Loch Raven
Boulevard, the line running along the Alameda, the
lines into the Baltimore Highlands in southwest Balti-
more, the line serving Homeland and the develop-
ments to the north of Homeland and west of the York
Road, the line over the Bath Street Viaduet, and
continuing on Fayette Street to the Philadelphia Road
and the lines along the Broening Highway and into the
industrial development adjacent to Camp Holabird,
the plant of the Western Electric Company and the
Municipal Airport.

The development of the bus operation is reported
at length in the annual reports of the Company for
“the years 1915, 1923, 1924, 1925, 1926, 1927, 1928, 1929,
1930, 1931, 1937, and again after the conversion
was resumed, in the reports for the years 1945 and
1946. (App. pp. 8, 58-68.) In the 1925 report the
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Company calls attention to the fact that it owns
“all the important bus lines in Baltimore’’ and that
““With the approval of the Public Service Commission
of Maryland, the Baltimore Transit Company, (now
The Baltimore Coach Company), one of your Com-
pany’s subsidiaries acquired during the year all of
the Buses, property, rights, privileges, franchises, ete.,
of the East Faveite Street Bus Company, including
the Gray Line Sight-seeing franchise.”” (App. p. 57.)

In the 1926 report, the statement is made that there
are only eight single buses still operating in Balti-
more which are not controlled by the Company and
that they are being operated under old franchises
granted before the Public Service Commission ruled
that it was to the interest of the public that the trans-
portation system of the City, including electric lines
and buses, should be coordinated under one manage-
ment; (App. p. 59) the Management reported in its
1927 report that ‘“Your Company’s bus operating sub-
sidiary, the Baltimore Coach Company, has continued
operations during the yvear on the basis of a co-ordi-
nated system that would best fit the general transpor-
tation requirements of the Community. The Balti-
more Coach Company now owns 108 buses and 3
Trackless Trolleys™. (App. pp- 99, 60.)

In the 1928 report, the statement is made ¢ The
Baltimore Coach Company, all of whose capital stock
is owned by your Company, now operates one hund-
red and eight buses and three trackless trolley. * * *
The Baltimore Coach Company owns all of the buses
operating on regular schedule in Baltimore City with
the exception of but eight buses licensed in the early
days of bus operation. * * * Plans have been com-
pleted for a nmew garage and a lot on the west side
of Taylor Avenue south of Twenty-fifth Street, has
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been purchased and graded. This garage will take
care of the storage and operation of one hundred and
seventy-five (175) buses’’. (App. pp. 60, 61.)

And in the 1929 report—‘‘The bus service conduet-
ed through your subsidiary, the Baltimore Coach
Company, has been increased by the addition of three
new routes during the past vear. Those on Reisters-
town Road and Middle River are extensions of car
service’’. (App. p. 62.)

And in the 1937 report—*‘Mayor Jackson in Mareh,
1934, appointed a traffic commission to make recom-
mendations as to methods of better handling of traffic
in the City. This commission after making a detailed
and careful study has formulated a comprehensive
plan for Baltimore. The City desires to remove the
tracks from Howard Street between Madison and
Linden Avenues to facilitate traffic when the Howard
Street Bridge is opened.”” It then goes on to re
port that the Company will replace the service on
Howard Street and Linden Avenue with a trackless
trolley line and if that turns out to be successful,
will convert the Roland Park Line, and then follows
the final sentence—‘‘This seems to be the best plan
available if we are to comply with the City’s request’’.
(App. pp. 63, 64.)

From the date of the termination of the reorgani-
zation until the end of 1941, when further conversion
of buses was stopped by orders of the Federal Office
of Defense Transportation, the number of cars in
nse had declined from 829 in 1936 to 736 in 1941;
the number of buses had increased from 126 to 208
and the number of trackless trollevs from none to
84. More significant, however, was the distribution
of passengers carried as between the three types of
vehicles; in 1936 there were carried on the cars 111,
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989,474 which increased by the end of 1941 to only
117,898,732, while the number of passengers carried
on buses increased from 12,444,494 in 1936 to 23,-
898,271 in 1941 and during the same period, the num-
ber of passengers carried on the trackless trolleys
increased from none to 18,253,903. (App. p. 40.)

The conversions were temporarily halted in 1941
on orders of the Office of Defense Transportation
passed in the interest of conserving oil and rubber
for the war effort. The restrictions were removed in
the spring of 1945 (App. pp. 130, 131); the Manage-
ment resumed its studies of the conversion problem. At
that time, April 1, 1945, the Company was operating
over 122,193 feet of track, the franchises on which had
expired; this track was in a number of locations and
the franchises covering it had been granted under
22 separate ordinances; it aggregated approximately
15% of all the track covered by franchises under
which the Company was operating and the expired
franchises included as those most important, one
covering the operation on St. Paul Street from 33rd
Street to University Parkway and on University
Parkway to Roland Avenue which constitutes a sub-
stantial part of the lines the coversion of which was
proceeded with on the 22nd of June, 1947; the ex-
pired franchises also included one on Garrison Ave-
nue and on Gorsuch Avenue, several on Redwood Street
at Howard, Hanover, Sharp and South Streets and
a franchise over the Hanover Street Bridge over
which the Company operated into the shipbuilding,
oil and fertilizer plants in the large industrial area
in Fairfield. There were no renewal rights for these
franchises so that as to the stretches of track covered
by the same, further operation would have depended
entirely upon the willingness of the City to extend



11

or renew the same; refusal by the Company to co-
operate with the City officials in their plans for the
establishment of one-way streets to relieve the traffic
problems of the municipality would have influenced
the decision by the City with respect to the renewal
of expired franchises. (App. pp. 120-124.)

‘While the studies were being made, the Chief En-
gineer of the City in May of 1945, filed his analysis
of the traffic conditions and highway requirements
with the City; in this report in line with the sugges-
tions that had been made in the Jackson Committee
Report, he recommended that—

“‘Fixed wheel transit lines within the central busi-
ness district be restricted to a limited number of
thoroughfares and such lines, where possible, be
limited to operation in one direction on the desig-
nated streets’’;

_ that—

““Free wheel traffic on streets within this central
zone be directed to streets on which no fixed
wheel traffic is carried, and that its movement be
restricted to one direction wherever possible’’;

and that—

““Fixed wheel traffic on arterial routes be re-
placed where feasible by bus or trackless trolley
operation, or combined with other lines to free
more streets for automobile traffic.”” (App. p.
35.)

And likewise, while the studies were being made, the
Mayor and City Council of Baltimore passed its
Resolution No. 481, introduced October 1, 1945, in
which it was resolved—
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““That The Baltimore Transit Company is urgent-
lv requested to study the feasibility and practica-
bility of replacing street cars or fixed wheel traffic
with free wheel transportation completely on
either Fayette Street or Baltimore Street, for the
purpose of facilitating the movement of traffic
through the Downtown section.”” (App. p. 43.)

The Company’s plans were coordinated with the sug-
gestions made in the report of the Chief Engineer
and to meet the provisions of said resolution; they
were completed and the plan for conversion was
finaliy presented to the Board of Directors at a meet-
ing held November 1, 1945, at which time it was ap-
proved and the Management was directed to make
the requisite report of the same to the Mayor and
City Council of Baltimore and to apply to the Public
Service Commission of Maryland for approval and
authority to put the plan into effect. (App. pp. 37,
80, 81.)

The development which has been given in outline
above, is set out at length in the testimony of the Chief
Engineer of the Company. (App. pp. 124-134.)

When the plan was filed with the Public Service
Commission, objection was made to the approval of
the same, by the Mavor and City Council of Baltimore
on the ground that the conversion to bus operation
would relieve the Company from certain obligations
with respect to paving and maintenance of paving, in
consideration of which relief the municipal authori-
ties demanded that some settlement should be made
with the City (App. p. 80); also at the same time, the
Mayor and City Council of Baltimore under the power
granted to it to levy emergency taxes for the years
1946 and 1947, passed an ordinance in December 1945,
increasing the tax obligations of the Transit Com-
pany (App. p. 80); negotiations were had with the
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City with respect to the tax liability and with respect
to what changes might be made in its obligations by
virtue of the conversion; as a result of the negotia-
tions, a contract was entered into by the Mayor and
City Council of Baltimore and the Traunsit Company
under date the 29 day of May, 1946, after the same
had been approved and authorized by the Mavor and
City Council of Baltimore by Ordinance approved
May 16, 1946 (App. p. 46), under the terms of which
agreement, the Company was relieved of certain tax
and other obligations past and prospective and it
agreed that it would prosecute before the Public Serv-
ice Commission appropriate application for authority
to abandon certain car operations and substitute free
wheel operations as set forth in the conversion plan
presented to the Commission; the City expressed it-
self as being in favor of the adoption of the program
in substance and agreed to support it before the
Public Service Commission; in accordance with that
contract, the Transit Company paid the City $2,500,-
000 and the City agreed that of that amount it would
spend $2,000,000 for the sole purpose of repaving, re-
storing, maintaining and resurfacing the streects that
were involved in thhe Company’'s program. (App. pp.
46.) When that contract had been signed, the conver-
sion program was again presented to the Publie Serv-
ice Commission, it having been withdrawn during the
pendeney of the negotiation with the City, and it was
finally approved by order dated October 9th, 1946.
(App. p. 139.)

The equipment was contracted for and contracts
were let for the remodeling of one of the existing
garages and for the erection of two additional gar-
ages on land owned by the Company except as to a
small additional tract that was bought for one of
them. All this was proceeded with in the fall and
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winter of 1946. In the meantime, the Mayor and City
Council of Baltimore by ordinance approved July 11,
1946, provided that St. Paul Street from Center
Street to University Parkway, Charles Street from
29th Street to Fayette Street, Liberty Street from
Fayette Street to Saratoga Street and Cathedral
Street from Saratoga Street to Mt. Royal Avenue,
should be one-way streets. (App. pp. 43, 44.) Before
the war, the Transit Company had agreed with the
City, on a program with respect to these streets and
had expressed its willingness to cooperate by the re-
moval of its cars as soon as war conditions permitted.
(App. p- 127.)

The municipality determined to make effective the
one-way street program with respect to Calvert Street
and St. Paul Street on the 22nd of June, 1947 and
arrangements were made by the Transit Company
to operate in accordance with these municipal
changes. On the 12th of June the instant case was
filed ; the injunction prayed for was not granted and
on the 22nd of June the Transit Company discon-
tinued the operation of cars on those streets and sub-
stituted buses in order that the program of the City
with respect to St. Paul Street and Calvert Street
could be carried forward as planned. No other change
was made and all other conversions were halted except
that the completion of the garages was proceeded with
in accordance with the contracts made in the fall of
1946. '

On the 10th of July, 1947, the Bill was dismissed
and on the 7th of August the appeal was noticed.
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ARGUMENT
It is submitted that—

There has been no fraud or breach of trust
by the Directors and no domination of the
Board of Directors by members thereof who
are or have been identified with National City
Lines, Inec.

The corporate function of the Transit Com-
pany is not being converted from an operat-
ing company to a holding company ; the fune-
tion of Transit is and remains the mass
transportation of passengers.

The Transit Company is not being con-
verted to a holding company. The system is
not to be converted from electricity to track-
less trolleys and bus. The conversion is to
be in part only, in order to establish an inte-
grated system to serve both the City and its
environs, which contemplates the use of street
cars, buses and trackless trolleys. The con-
version constitutes an extension of the change-
over which was commenced in 1915, was
accelerated after the reorganization in 1936
and has continued steadily since that date
except for the interruption due to the wartime
restrictions against the use of gasoline and
rubber. The electric car operations and
trackless trolley operations which will be con-
tinued by the Transit Company involve more
than half of the total system as to miles, ap-
proximately 629 of property values and
about 62% of revenues. The Baltimore Coach
Company has been since 1926 and is today,
a wholly owned subsidiary of the Transit
Company; since its organization, it has con-
ducted all of the bus operations; its charter
expressly confers the right to operate buses.
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The Transit Company has the charter right
to operate buses, directly or through its
wholly owned subsidiary, The Baltimore
Coach Company, by action of its Directors
alone. Unless Transit can operate buses,
directly or through the Coach Company, it
cannot comply with municipal requirements
with respect to one-way streets, ete. and will
not be able to renew its franchises and it
cannot make extensions into new residential
and industrial areas to meet the demands of
those areas; unless such requirements and
demands are met and supplied, the Company
cannot continue to funetion and carry out the
purpose for which it was formed.

The Approval of the Conversion by the Directors Was
Not Given as the Result of Influence or Domination
but it Expressed Their Independent Informed
Judgment

The record contains no word to support the charges
of domination.

Although the allegations of collusion, bad faith and
breach of trust made in the Bill of Complaint against
the Directors, were abandoned, and although they are
entirely without basis and although no effort was
made to support these allegations, the Directors are
unwilling that they should remain unanswered.

The Directors of the Company who were in office on
November 1, 1945, the date on which the meeting was
had at which the conversion plan was approved and
adopted were: J. Cookman Boyd, Jr., John B. Duvall,
E. Roy Fitzgerald, John S. Gibbs, Jr., Joseph P.
Healy, S. Page Nelson, Fred A. Nolan, Walter F.
Perkins, A. H. S. Post, C. Frank Reavis, A. W. Smith
and John L. Swope. All of them, except John B.
Duvall, who resigned on January 1, 1945, and Fred A.



17

Nolan who died on December 12, 1946, have continued
to be dircctors of the Company and they constitute
the present board with the addition of Claude M. Gray,
the President of the Company, who was clected a
Director on November 19, 1946 and Harry N. Baetjer,
who was elected a director on April 9, 1947, and except
that John 1. Swope was not a member of the Board
of Directors between November 19, 1946 and February
27, 1947. (App. p. 42.) The plaintiffs called as wit-
nesses, all of the Directors who were such at the time
of the hearing in the Lower Court, other than Harry N.
Baetjer who did not become a director until eighteen
months after the plan of conversion was adopted by
the Board of Dircectors and except John S. Gibbs, Jr.
who was ill at the time of the hearing, and A. W. Smith,
a resident of Boston, Massachusetts, and except J.
Cookman Boyd, Jr., who was called by the defendants;
plaintiffs had no other witnesses and sought to prove
the allegations of the hill as to fraud, collusion, breach
of trust and domination of the Directors solely hy the
Directors who were so called to testify.

Each Director denied the charges and each of them
(except Mr. Gray who hecame a director subsequent
to the adoption of the plan) testified that he approved
the plan of conversion and the adoption of the same
by the Company and that his vote in favor thereof
represented his informed, uncontrolled judgment that
it was to the best interest of Transit Company, and
each of said directors testified further that no effort
had been made to influence his vote with respect to
the adoption of the plan or with respeet to any other
matter concerning the affairs of the Transit Company.
(App. pp. 74, 75, 81, 82, 83, 84, 86-89.)

It is to be particularly noted that Mr. Perkins, one
of the members of the Executive Committee consist-
ing of himself and Messrs. Post, Reavis, Gray and
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Fitzgerald, the last named having been succeeded
shortly before the complaint was filed, by Mr. Nelson,
President of the Savings Bank of Baltimore, testified
that during his term as a member of the Executive
" Committee, that Committee had never ‘‘committed
the Company with respect to anything without re-
ferring it to the Board.”’

Three of the Directors, Messrs. Healy, Nelson and
Perkins testified at greater length than the others;
their testimony is that the plan of conversion repre-
sented but a continuation of the conversion that had
been recommended at the time of the reorganization
of The United Railways and Electric Company in
1935, by the expert employed by the District Court
to advise it, that the installation of new or additional
service by buses and the substitution of buses and
trackless trolleys for electric cars had progressed
steadily from the time of the reorganization in 1935,
that relevant studies were made during the Spring
and Summer of 1945 and that from April, 1945,
until the plan was adopted in November, 1945,
the changes, substitutions and conversions were dis-
cussed at every meeting of the Board of Directors;
that the reports made to the Directors advised that if
no change were made in the operations and if the rail
lines were continued, the Company faced an operating
deficit after the war; that if appropriate changes were
made to convert to free-wheel operations, such of the
lines as in the opinion of the experts could be best
operated with that type of vehicle, it was estimated
there would be a substantial operating profit each
vear; they testified further of the negotiations with
the City Officials in an effort to collaborate with them
in establishing one-way streets and thereby and by
the removal of a part of the rail operation from other
streets, assist in the solution of the pressing traffic
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problems of the City: finally that the proposed con-
version did not represent a change of operating policy
but a continnation of what had been done steadily
from the date of the reorganization until it was sus-
pended during the war, although it was greater in
degree than it had been during any other like period;
and finally, they testified that it was not proposed to
convert the system as an entirety but to change the
operation only in part, to free-wheel vehicles. (App.
pp. 75-80, 86-89.)

No testimony was introduced by the Plaintiffs with
respect to the domination of the Board of Dircctors
except the testimony of the Directors. There was no
evidence upon which to base the charges of domina-
tion of the members of the Board, by representatives
of the National City Lines and no evidence was intro-
duced from which a suggestion could be made that the
approval of the conversion program by the Directors
did not represent the exercise by them of their free
will and did not represent their judgment that it was
to the interest of The Transit Company as well as to
the interest of the City that the conversion be made;
there was no attempt made to prove the allegations
impugning the integrity and the capacity of tha
Directors.

Not only did all of the testimony, of all the wit-
nesses, deny that there has been any domination or
attempted domination of the Directors by the repre-
sentatives of National City Lines, but the testimony
and the documentary evidence introduced does not
support the conclusions drawn by the plaintiffs from
the facts therein stated and on which the charges of
collusion, domination and fraud are based; these alle-
gations are:

that National City Lines owns 29.14% of the Pre-
ferred Stock and 21.02% of the Common Stock of the
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Transit Company, E. Roy Fitzgerald and C. Frank
Reavis are Directors of National City Lines, the
former being its President and the latter one of its
counsel, and Claude M. Gray was for some years be-
fore his connection with the Transit Company, in the
employ of what are referred to as the Fitzgerald in-
terests; they constituted three of five members of the
Executive Committee of the Board of Directors of
the Transit Company until Mr. Fitzgerald was sue-
ceded by Mr. S. Page Nelson shortly before the hearing
in the Circuit Court, and they constitute three of the
twelve members of that Board;

that ‘‘it is the policy of National City Lines, Inec.
to have the operating companies provide local trans-
portation service by motor buses wherever possible’’;

that National City Lines, Inc. was furnished capital
by General Motors Corporation, Firestone Tire and
Rubber Company, Phillips Petroleum Company, Mack
Manufacturing Corporation, Standard Oil Company
of California and Federal Engineering Corporation,
and agreed with them that it and its subsidiaries
would purchase and cause their operating companies
to purchase substantially all of their requirements of
tires, tubes, petroleum products and buses from said
supplier corporations ‘‘and that the capital made
available by the said supplier corporations had been
utilized by National City Lines, Ine. to secure the con-
trol of or a financial interest in local transit systems
when the securing of such control or interest in said
local transit systems would furnish an additional
market for the produets of these supplier corporations
and further the sale of their produecis’’;

that National City Lines, Inc. and its local operat-
ing companies, including The Transit Company will
not buy supplies and equipment except from said sup-
plier corporations; and finally that the relations be-
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tween National City Lines, Inc. and said supplier cor-
porations is under attack by the Federal Government
as being violative of the Sherman Anti-Trust Act.

The record shows the following to be the faet:

All of the contracts between National City Lines,
Ine. and said supplier corporations were submitted at
the hearing, Plaintiffs introduced only two of them,
viz, the contract with Firestone Tire and Rubber Com-
pany and the contract with General Motors Corpora-
tion (Yellow Truck and Coach Manufacturing Divi-
sion).

The testimony which 1s uncontradicted, shows that
when application was made to the Public Service Com-
mission of Marvland tor authority to purchase stock of
The Transit Company, coples of the so-called supplier
contracts were filed with it; that the contracts with
Phillips Petroleum Company, Standard Oil Company
of California (Federal Engineering Corporation) are
not applicable to Baltimore, by their terms; and that
the contracts with General Motors Corporation, Fire-
stone Tire and Rubber Company and Mack Manufac-
turing Company, it was expressly agreed, should not
be applicable to Baltimore, these agreements were
filed with the Public Service Commission and copies
were filed in the instant proceeding as Defendants’
Exhibits No. 4 and 5. (App. pp. 32, 33, 34, 110, 111.)

The Record further shows that of the above-named
Companies, Transit has made contracts only with Fire-
stone Tire and Rubber Company and at a price less
than the price which was being currently paid to a
competitor and with General Motors Corporation (Yel-
low Truck and Coach Manufacturing Company); that
since the purchase of the stock of Transit by National
City Lines, the Transit Company has bought huses
from Ford Motor Company, from the General Motors
Corporation and from the A. C. F. Brill Company and
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that the cost of the buses purchased from the last
named Company, A. C. F. Brill Company, was in ex-
cess of the price paid for the buses purchased from
General Motors and that it purchases its requirements
of oil and gasoline from Sherwood Bros. and The
Texas Company; that neither the Ford Motor Com-
pany, Sherwood Bros., The Texas Company or the
A. C. F. Brill Company has any connection with any
of the said supplier corporations. (App. pp. 97, 103,
104, 106.)

Finally in answer to the statement that it was the
policy of National City Lines to have operating com-
panies owned or controlled by it provide local trans-
portation service by motor buses wherever possible,
the testimony is this:

Mr. Fitzgerald confirming the statement in his
answer: that it is the policy of National City Lines,
Ine, ‘“to cause certain of its operating companies in
cities of smaller population to convert entirely to bus
operations and in larger cities in which the National
City Lines has an interest in the transit systems, it
is its policy to have a diversified operation of some
trolley cars, some buses and some trolley buses’’, that
the ‘‘smaller cities’’ ‘‘are cities of gross business
under $2,000,000, those cities are all bus operation
except ome’’; that since National City Lines had
bought its interest in the St. Louis property that com-
pany had received about 1,000 street cars and about
500 buses. (App. pp. 108-111.)

There were eleven directors of Transit on Novem-
ber 1, 1945, on which date the Plan of Conversion that
has been objected to was unanimously adopted after
full and repeated consideration by its directors (App.
pp. 79, 76, 103). Fitzgerald was not present at that
meeting (App. p. 108) one of the Directors, Duvall,
resigned on January 1, 1946 and one of the Directors,



23

Nolan died in December of 1945 and was succeeded by
Gray.

Finally, domination if not wrongfully applied or
applied to induce a wrongful act, does not imply im-
propriety and all of the evidence is to the effect that
the conversion proposed will be beneficial to the Com-
pany. Moreover, the domination is charged to Fitz-
gerald and Reavis—Gray did not become a Director
until after the conversion plan had ben adopted.

Fitzgerald and his family own approximately 229
of the common stock of National City Lines; Reavis
owns 3,000 shares of the common stock of that Com-
pany. Fitzgerald and Reavis, are Directors of Na-
tional City Lines, Ine.; National City Lines, Inc., owns
29.14% of the preferred stock and 21.02% of the com-
mon stock of Transit, being much the largest stock-
holder of the Company. (App. p. 89.) A successful
operation by Transit must be of concern to them;
nevertheless, they are charged with having dominated
the other eight Directors to a course of action which
it is alleged did not represent the judgment of those
other Directors and which it is alleged, was not an
expression of their free-will and it is charged that
this course of action was influenced by Fitzgerald and
Reavis in order that Transit might become a customer
for the so-called supplier corporations; in short, that
Fitzgerald and Reavis influenced a course of action by
Transit that in their judgment and in the judgment
of the other Directors was not in the best interests
of Transit, notwithstanding the personal interest of
Fitzgerald and Reavis in National City Lines and Na-
tional City’s large interest in Transit; the charge is
fantastic,
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The corporate function of the Transit Company, the mass
transportation of passengers, is not being changed.

The business of the Transit Company is the mass
transportation of passengers on the streets and high-
ways in the City of Baltimore and its environs. When
the original charters of the constituent companies
were granted, out of which the charter powers of the
Transit Company evolved, the method used to trans-
port passengers was horse drawn vehicles operated on
tracks. When horses as the means of power became
outmoded, first cables were used and subsequently elec-
tric power, that is, first the motive power was
changed and now in order to keep abreast of the art,
the remaining component parts by which the original
operation was carried on, namely, the car to a degree
and the track, must be abandoned or the operation
must be given up, the business for which the Com-
pany was incorporated must be turned over to others
and its property including cars, tracks, overhead strue-
tures and in effeet its franchises, must be disposed of
for what can be only scerap value.

In order that the transportation of passengers can
be carried on, the method of operation must conform
to municipal requirements and to the demands of the
public upon which the Company depends for the con-
tinuance of its business. Manifestly, as the periphery
of the City is extended, new industrial and residen-
tial areas come into being; tracks and overhead con-
struction cannot be extended into such areas both
bhecause they are unsightly and because as the den-
sity of population and industrial development decreas-
es as it does in the growth of a modern city, the cost of
such extensions by reason of the disproportionate in-
crease in track and overhead structures to the popula-
tion of the locality to be served, would be prohibitive.



25

However, the business must be operated as an inte-
grated system; it is not feasible to carry on an elec-
trical railroad operation in the city proper by one
company and a bus operation in the environs of the
city, by another; duplication of costs and serv-
ice would be prohibitive; there must be universality
of transfers as has cxisted in the case of the trans-
portation facilities in the City of Baltimore and its
environs since 1935 when the universal transfer
system between buses, trackless trolleys and cars was
established, and there must be a minimum of trans-
fers and a maximum of through routes: this can be ac-
complished only when the mass transportation of pas-
sengers in the city and its environs is conducted by
a single company; manifestly, transportation in the
environs cannot be by eleetric cars.

If transportation by trolley with its track and over-
head structures cannot be extended to meet the
changing conditions of the demand, then unless the
Transit Company can augment and amplify its elec-
tric trolley car transportation system, with bus service
where trolley service is not practicable, it can no longer
carry on the business for which it was organized. No
artificial limitation on the method of carrving on its
business can prevail if such limitation will destroy
its ability to carry on the business for which it was
incorporated and result in the disintegration of the
system. Plaintiffs insist thai the proposed conver-
sion involves a change in corporate powers requiring
an amendment of the charter; if this were true, a
change, which is essential to the continued existence of
the Company which it is submitted is involved in the
conversion now proposed, could be prevented by the
holders of one share more than one-third of either class
of stock. Inherent powers or powers the exercise of
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which are necessary to the continued existence of the
Company, cannot be so denied.

By a proper construction of its charter powers as
those charter powers have been used and construed
since 1915, Transit has the right to operate buses and
tractless trolleys either in its own name or in the name
of the Coach Company.

Transit Company is not being converted to a holding com-
pany; the electric car operations and trackless trolley
operations will be continued by the Transit Com-
pany; these involve more than half of the total sys-
tem as to miles, approximately 629, of property
values and about 629, of the revenues.

The entire conversion proposed involves the sub-
stitution of free-wheel vehicles for electric trolley
cars on lines the revenues of which aggregate 37.40%
of all of the revenues of Transit from all types of
operations, and the abandonment of property having
an undepreciated book value of $23,988,000 which is
38.67% of the undepreciated book value ($62,026,740)
of the entire property (Appellants App. pp. 22, 41,
131, 132) including overheads of about $9,000,000,
For Federal income tax purposes, this value has been
depreciated from year to year by the amount of de-
preciation that has been taken to reduce income sub-
Ject to tax and now has a value for Federal tax pur-
poses of approximately $4,000,000 only, and it is obso-
lete and must be replaced, to a large extent (App. pp.
78, 95, 96, 99, 100, 103).

However, the conversion which the Public Service
Commission has approved, provides for the substitu-
tion of buses for electric cars on lines having an
aggregate mileage of 24.849% of the total mileage,
of its system, and the aggregate revenues of which
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are only 22.87% of the total revenues of Transit
and the properties to be abandoned in accordance
with the conversion approved by the Commission,
have an aggregate undepreciated book value includ-
ing overheads, of $11,799,722 which is 19.029% of the
undepreciated book value of all of the Transit
properties (App. pp. 41, 131, 132): moreover,
after the conversion plan was approved, it was deter-
mined, upon further study, to substitute trackless trol-
leys for buses on two of the lines to be converted ; all
trackless trolleys are operated by the Transit Com-
pany and not by the Coach Company so that with
this change, the amount of property to be aband-
oned and the percentage of revenues now attribut-
able to electric railway operation, which will be con-
verted to bus operations, will be correspondingly
lessened. The changes in those two lines to trackless
trolleys instead of buses has been but recently deter-
mind upon, in the case of one of them the permission
to make the change was still pending before the Clom-
mission at the time of the hearing in the Lower
Court and the studies had not at that time been com-
pleted showing how much less property will be aband-
oned by reason of the conversion of these lines to
trackless trolley rather than to bus operation and
how much revenue is involved. With these changes,
however, the percentage of hook value of the prop-
erty to be retired, to the undepreciated book value
of all of the property including overheads and the
percentage of revenue to be converted from transit
to bus will be decreased below the amounts stated
above and shown in Plaintiffs’ Exhibit No. 8 and De-
fendants’ Exhibit No. 12. Appellants’ App. p. 22 and
App. pp. 41, 131, 132, 134.)
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Of the total abandonment, Transit had no choice
as to a great deal of it, for instance, the transfer
of the Calvert and St. Paul Street lines was made be-
cause of the establishment of those two thorough-
fares as one-way streets; this required the abandon-
ment of operation over them and these lines repre-
sented 6.96% of the total maximum transfer of
37.40% of revenues involved; likewise the abandon-
ment of the Madison Avenue, the Druid Hill Avenue
and the Reisterstown Road lines are to be made be-
cause of the establishment of McCulloh Street and
Druid Hill Avenue as one-way streets and it is rea-
sonable to assume that with the establishment of the
express ways now in countemplation and the changes
now proposed to be made in the handling of traffic
on Lombard Street and Pratt Street according to the
daily press, other changes in operation by the Tran-
sit Company requiring the elimination of rail lines,
will be imperatively demanded by the municipal au-
thorities and these demands will have to be met.
Operation of buses through the Coach Company re-
flects only the recognition of the fact that electrical
railroad transportation cannot be carried om, if at
all, in the light of existing traffic conditions unless it
be supplemented or coordinated with operation by
buses and thereby an integrated system be main-
tained.

Transit has the charter right to operate buses directly or
through its wholly owned subsidiary, The
Baltimore Coach Company.

The Baltimore Transit Company was formed by
consolidation in 1899; at that time neither gasoline
propelled buses nor trolley coaches had been used as
vehicles for the operation of a transportation system;
no reference is made in the charter of the Transit
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Company or in the charters of its constituent or prede-
cessor companies, to the use of either such type of
vehicle in carrying on their businesses. Subsequent
to the period when omnibuses were in use and at the
time the charters of the predecessor companies were
granted, highways were so constructed that convey-
ances for the transport of large numbers of people
could not he operated over them withount tracks and it
was for that reason, it is submitted, that many of the
charters expressly accord the right to lay tracks, single
and double and thus preempt a part of the highway.
The grant was not a restriction requiring the operation
over traeks but an additional express grant to lay
tracks in the public streets, which might not he neces-
sarily implied in the grant of a right to operate a
railway. To this grant of express power to lay tracks,
there was also added in many of the charters, the
right to use such motive power as might he found
most advantageous and in many of the charters there
was a general power to do whatever might be neces-
sary to the full exercise of the granted powers, for
example—

(1) The Baltimore and Northiern Electric Railway
Company, one of the parties to the consolidation agree-
ment of Mareh 2, 1899, was incorporated under the
name ‘‘Elecrtic Light and Railway Company of Balti-
more County’’, by Chapter 477 of the Acts of 1892;
by Section 6 thereof, it was empowecred to establish
and operate ‘‘lines of electric railway’ in Baltimore
City. By Section 2 it was given the power—

“generally to do and perform all such acts and
make such agreements and contracts as may be
necessary for the purposes of its business.”

By Chapter 337 of the Acts of 1896, the corporate
name was changed to ‘‘The Baltimore and Northern
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-3

Electric Railway Company
power to operate its railway

and it was granted the

“‘with the right to use as a means of traction for
its said cars, electricity, cable, compressed air
or other improved motive power (excepting
steam).”’

(2) Another party to the agreement of consolida-
tion of March 2, 1899, was The Baltimore City Passen-
ger Railway Company which was incorporated by
Chapter 71 of the Acts of 1861 for the purpose (Sec-
tion 3) of operating ‘‘passenger railways’’ in the
streets of Baltimore City; by Section 1 of that Act,
it was authorized—

““in general to have and exercise all such other
corporate powers and facilities as may be neces-
sary and proper to effectuate the purpose of this
Act.”?

The charter of this Company (The Baltimore City
Passenger Railway Company) was amended by Chap-
ter 271 of the Acts of 1890, and the amendment em-
powered the Company—

‘“to use upon all or any of its railway tracks in
the City of Baltimore and upon any suburban
railways of the said company, any cable system
or other system of propulsion by means of sta-
tionary engines, any pneumatic motors, stored
electricity motors and any motive power and
means of traction which the Mayor and City Coun-
cil of Baltimore may sanction, or which shall be
authorized to be made use of in the City of Balti-
more by any other corporation exercising street
railway franchises therein.”’

The charters of some of the companies expressly
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authorize the conduct of the street railway business
and any other business that might be connected there-
with or the conduct of which might enure to the well-
being of the corporation, for example, the charter of
The Baltimore Traction Company which was Incorpo-
rated by Chapter 431 of the Acts of 1888, authorized
it to—

‘“own and operate cable or other street railways

and deal generally in such railways and rolling

stock,”’

and to

‘‘transact any and all business of whatever na-
ture that may be connected therewith or incidental
thereto.”’

and it was given express authority by Section 9 of
the charter—

‘‘to subseribe for, purchase, own, hold and sell
stocks, bonds and securities of other corporations,
and to buy, sell, own and deal in any real or per-
sonal property necessary for the proper promo-
tion of its business and the proper management
thereof.”’

To the same effect is the charter of the Baltimore,
Calverton and Powhatan Railroad Company, one of
the predecessor companies, incorporated by Chapter
469 of the Laws of 1870, which was given the right to—

““generally do all and singular, the matters and
things and exercise all the rights, powers and
privileges which may properly appertain for the
well-being, and ordering of said corporation.”

All of the powers and rights of the predecessor cor-
porations or constituent companies, of course, passed
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to the consolidated company (Acts of 1888, Chapter
431).

It is significant that in the earlier charters, the right
was to operate by ‘‘horse power’’ as in the case of
the charter of the Baltimore and Hall’s Springs Rail-
way Company (Acts of 1870, Chapter 444) and the
charter of the Baltimore, Hampden and Lake Roland
Railroad Company (Acts of 1872, Chapter 284) and
that in many of the earlier acts, the motive power to
be used was not specified as in the case of the charters
of the Baltimore City Passenger Railway Company
(Acts of 1861, Chapter 71) and of the Baltimore Union
Passenger Railway Company (Acts of 1882, Chapter
47), the Citizens Railway Company of Baltimore City
(Acts of 1874, Chapter 38) and that of the Baltimore
& Yorktown Turnpike Road Company (Acts of 1862,
Chapter 39).

The intent of the charters was to grant the right to
operate a public convevance to transport passengers
on streets and if necessary to install rails to that end
and to use whatever motive power might from time
to time be most appropriate for the carrying on of
the chartered business. 1t is submitted that such
intent persists as the art advances.

Right reserved to amend and the exercise of that right.

If it be conceded, arguendo, that the charter powers
of the Transit Company do not accord in terms the
right to operate buses as a part of its system, either
in its name or through its wholly owned subsidiary,
The Baltimore Coach Company, the right so to do is—

(a) found in the reserved right of the State to
amend its charter and the exercise of that right
through the Public Service Commission;
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(b) is implied as essential to the exercise of
the express powers granted.

The right of the State to amend charters is reserved
in the Constitution, Article 111, Section 48, which pro-
vides that—

‘“All charters granted or adopted in pursuance of
this section, and all charters heretofore granted
and created subject to repeal or modification, may

be altered from time to time, or be repealed,
* X ¥

and by Article 23, Section 135 of the Code which pro-
vides that—

‘“‘Every corporation formed under the provisions
of this Article shall be subject to any and all pro-
visions and regulations which mayv hereafter, by
any change in or amendments of the laws of this
State, be made applicable to such corporation.’’

The provisions of the Public Service Clommission
law implementing the reserved powers are Article 23,
Sections 381, 389, 394.

Section 381 provides—

¢“If, in the judgment of the Commission, repairs
or improvements to or changes in any tracks,
switches, terminals or terminal facilities, stations,
motive power, or any other property, construe-
tion apparatus, equipment, facilities or device
used by any common carrier railroad corporation
or street railroad corporation in or in connection
with the transportation of passengers, freight or
property, ought reasonably to he made, * * *, in
order to secure adequate service or facilities for
the transportation of passengers, * * *, the Com-
mission shall, * * * make * * * an order directing
such repairs, improvements, changes or additions
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to be made * * * and every common carrier, or
other such corporation subject to the provisions
of this sub-title, is hereby required and directed
to make all repairs, improvements, changes and
additions required of it by any order of the Com-
mission served upon it.”’

Section 389 provides that street railroad corpora-
tions shall not abandon any franchise without the ap-
proval of the Commission, and Section 394 is an ex-
press requirement that corporations subject to its
jurisdietion, shall observe and comply with every order
made by the Commission.

The requirement of Section 381, that action by the
Commission be taken after a hearing ‘‘either on its
own motion or after complaint’ does not qualify any
finding that it may make after hearing although had
upon the initiative of the carrier; the finding expresses
the conclusions of the Commission.

Beginning in 1922, the Commission has repeatedly
authorized the abandonment of rail service and the
substitution for the same, of service by motor bus
and trolley bus and has recognized, approved and
authorized the acquisition and holding by Transit of
the capital stock of companies chartered so to do and
which were at the time of such authorization, engaged
exclusively in the transportation of passengers by bus,
viz:

Order 6986, June 30, 1922 (Vol. XIII, p. 167)—On
petition of The United Railways and Electric Com-
pany of Baltimore, The Baltimore Transit Company,
a subsidiary of The United Railways and Electric
Company of Baltimore, was authorized to operate
motor vehicles for the transportation of passengers at
certain locations.

Order 7479, February 12, 1923 (Vol. XIV, p. 41)—
Accorded to The United Railways and Electric Com-
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pany of Baltimore the right to operate trackless
trolleys from the corporate limits of Baltimore City
along the Liberty Road to a terminus in Baltimore
County.

Order 8914, March 31, 1925 (Vol. XVI, p. 80)—After
holding that it was—

‘‘the opinion and finding of the Commission, after
due hearing, that the acquisition by the said The
United Railways and Electric Company of Balti-
more of the outstanding capital stock of the said
East Fayette Street Bus Company, Incorpcrated,
* * * will be lawtul and proper,”’

approved the application of The United Railways and
Electric Company of Baltimore to purchase the stock
of the Kast Fayette Street Bus Company, Incorpo-
rated, for $200,000.

Order 11209, December 28, 1926 (Vol. XVII, p. 291)
——Approved the consolidation of The Baltimore Tran-
sit Company, The City Motor Company and two other
bus companies to form The Baltimore Coach Company
and the transfer to the consolidated company (The
Baltimore Coach Company) of all the franchises,
rights and privileges of the several constituent com-
panies; and approved the sale by The Baltimore Coach
Company of all of its capital stock to and the purchase
of the same by The Untied Railways and Electric Com-
pany of Baltimore.

Order 25159, May 2, 1934 (Vol. XXV, p. 118)—
Authorized the Receivers of The United Railways and
Electric Company of Baltimore to discontinue certain
electric railway service and to establish in lieu thereof,
motor bus service.

Orders 33425, September 28, 1938 (Vol. XXIX, p.
158}, and 34831, October 26, 1939 (Vol. XXX, p. 211),
both of which authorized certain substitutions by The
Baltimore Transit Company, the existing company,
of trolley bus service for electric rail service.
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Order 42685, October 9, 1946 (Not Reported—App.
p. 140), pursuant to which the projected conversion is
proposed to be made; this order—

(1) authorized the Transit Company to aban-
don electric railway service over certain lines
upon the inauguration of motor bus service by
The Baltimore Coach Company in substitution for
the same; and

(2) granted the application of the Transit Com-
pany for a permit to its subsidiary, The Baltimore
Coach Company, to operate motor vehicles in
substitution for electric railway service on cer-
tain streets and highways.

It is true that this Order 42685 recites that the Com-
pany had applied for authority to convert and in
many places the order merely ‘‘authorizes’ the steps
incident thereto; but it contains the Commission’s
finding —

““that the present and future public convenience
and necessity permit the surrender and abandon-
ment of the electric service franchises, casements
and rights of way * * *, and that the public wel-
fare and convenience require the granting of a
permit to The Baltimore Coach Company for the
operation of motor vehicles for use in the public
transportation of passengers for hire * * *;”’

in the manner contemplated by the plan, and finally
it orders—

““That The Baltimore Transit Company be, and it
is hereby, authorized to surrender and abandon
electric railway service, franchises, easements
and rights of way, as and when service by motor
buses has been substituted therefor in accordance
with the provisions of this Order,”’
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over the streets therein designated and it grants the
application of the Transit Company for a permit to
its subsidiary according to it—

‘‘the right to operate motor vheicles for use in
the public transportation of passengers for hire
on the streets and highways listed”’

in the order.

If the Commission’s order cannot be said to direct
the conversion, nevertheless the Commission’s finding
that ‘‘the public welfare and convenience require”’, a
permit to operate the new bus lines is in substance
the finding which under Article 23, Section 381, makes
it mandatory on the Commission to direct the con-
version. The Commission’s failure to use the word
‘‘direct”” throughout the order should not defeat the
statute.

If the Commission has directed the conversion, then
the State, through the Commission, has exercised not
only its police power to regulate public utility opera-
tions, but also its reserved power to amend or con-
strue the Transit Company charter powers to include
bus operation.

Although Section 381 operates only upon a speczified
finding by the Public Service Commission, it is manda-
tory. The purpose of Section 381 to require adequate
public utility service is defeated, umless it is con-
strued to be in part an exercise of the State’s reserved
power, completely effected without stockholders’ ac-
tion when the Commission, as in the instant casc,
makes the finding prescribed by statute.

Denny v. Brady, 163 N. E. 489 (Ind. 1928)—In this
case a new statute passed under the State’s reserved
power to amend charters, extended the corporate
power of street railways to include bus operations;
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the Court held the amendment effective to authorize
the added purpose, without any charter amendment by
stockholders and in the opinion said as to the new
statute, that it—

‘‘actually construes the powers already granted
to all such companies to include that purpose.
Such added power does not change or affect the
fundamental purpose of the corporation, but it is
auxiliary thereto.”

A change in corporate powers to promote public
interest should be held within the State’s reserved
power. In State v. Northern Central Railway, 44 Md.
131 (1876), the Court upheld the repeal of a tax exemp-
tion contained in a railroad’s charter. The Court
said as to the State’s reserved power (see p. 164):

‘‘The object of this provision in the Constitu-
tion of 1850, was to preserve to the State, control
over its contraets with corporations, and to pre-
vent the grant of corporate powers beyond the
interference of the Legislature, should the public
interests at any time require such interference.
It constituted therefore a condition upon which
every charter was granted and held, and qualified
to that extent, the contract between the State and
the corporators.”’

And in Miller v. Tennessee Electric Power Co., 34
PUR (NS) 409, the Commission, in approving the City
of Nashville bus conversion, recognized the State’s
right, under its reserved power, to amend all street
railway charters to authorize bus operations.

In Re International Railway Co., 275 N, Y. 8. 5, 8
(1934), involving the conversion of lines in Buffalo,
N. Y, although the principal question was whether
a new franchise was necessary to operate the buses,
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the Court pointed out that, like Maryland Sec. 381,

Sec. 50-a of the New York Public Service Law (see

p. 8)—
‘‘empowers the Public Service Commission, if con-
vinced that public interest will be served, upon
the application of any street railroad corporation,
to authorize the substitution of motor busses for
cars upon tracks and the operation of motor
busses supplemental thereto. * * *7

Apparently no charter power question was raised in
this case.

The reserved power might not support an amend-
ment reducing fundamental powers or rights of a
corporation or its stockholders but in the instant case,
if the right to operate buses was not originally ex-
pressed in or properly to be implied from the pro-
visions of the charters of the predecessor companies,
the amendment is certainly not fundamental (see 13
Fletcher, Corporations (1932) 73-6).

In Miller v. Tennessee Electric Power Co. (cited
supra), 34 PUR (NS) 409 (Tenn. P. Ut. C. 1940), the
Commission reviewed the cases of Columbia v. Pear-
man, 185 S. E. 747 (8. C. 1936), on the Columbia, S. C,,
conversion, and International Railroad (cited supra),
275 N. Y. S. 5 (1934) on the Buffalo conversion, and
concluded (see p. 420)—

““Thus it will be seen that while the transition
from street car operation to motor bus operation
has been attended by difficulty in other parts of
the country, the tendency has clearly been for the
courts of last resort to sweep aside the impedi-
ments which would prevent a necessary program
of modernization, even though this means in effect
the reforming of regulatory statutes, solemn char-
ters granted by the State, and franchises in so
many words applicable to the situation. * * *”°
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In the International case on the Buffalo conversion,
the Court held the conversion involved no new fran-
chise, but (sce p. 8)—

“‘rather a modification of the old franchise per-
mitting a change in the method of operation * * *
the supplemental lines are incidental to the pres-
ent system, making the entire plan a single proj-
ect. All cities in the State have the same problem
as Buffalo concerning the change from cars on
tracks to buses. * * *??

In Columbia v. Tatum, 177 S. E. 541 (S. C. 1934),
the Lower Court’s ‘‘Decree’’, which was adopted by
the Supreme Court of South Carolina, said (see p.
549)—

““‘This seems a strained construction of the stat-
ute. The utilities are merely changing the instru-
mentalities used in performing their charter
duties to furnish transportation. The language of
the statute should be construed from a modern
viewpoint, and not to prohibit progress in the
public interest. The substance, and not the form,
should control.”

In Columbia v. Pearman, 185 S. E. 747 (S. C. 1936),
the Lower Court’s ‘“Decree’’, which the Supreme
Court of South Carolina ordered published with its
opinion, said (see p. 750):

‘“What has already been said shows that the
Supreme Court in the Street Car Case consid-
ered that the power company would continue to be
rendering ‘street railway service’, within the
meaning of Sections 8252-8255, although it might
use buses as a means or instrumentalities there-
for. The use of buses would not change the
character of the company, its public duty, or the
character of its transportation service.”’
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Implied right to operate buses.

A corporation has, at common law, by implication,
all powers appropriate to the accomplishment of its
express powers.

Section 8 (9) of Article 23 of the Code makes such
implied powers express according to corporations the
power to ‘‘do every other act or thing * * * which
may be appropriate to promote and attain the ohjects
and purposes set forth in its charter,”” and the charter
of some of the predecessor corporations emphasizes
the implication to be drawn from the statement of
express powers, viz.,, Charters of the Baltimore and
Northern Electric Railway Company, of the Balti-
more City Passenger Railway Company, the Balti-
more Traction Company and of the Baltimore, Cal-
verton & Powhatan Railroad Company (ante, pp.
31, 32, 33).

CONCLUSION

The record shows that in the judgment of the Board
of Directors and of the Technical Staff of the Com-
pany, in the opinion of experts in transit operation
employed for the purpose of advising the Board of
Directors, all of which the record shows, is confirmed
by experience in electrical railway operation through-
out the country—

(a) electric railways cannot be extended into
newly developed residential or industrial areas
because of high cost of construction and mainte-
nance of rail lines to serve areas in which resi-
dences and plants are scattered, as distinguished
from serving congested urban centers with high
density of population to be served per mile of rail-
way and because of municipal prohibition against
cars, tracks and overhead structures as noisy and
unsightly ;
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(b) a transportation system to be successful
must reach the periphery of the City and extend
to some extent into adjoining counties and must
be operated as an integrated unit with direct
routes, minimum changes of vehicles, and free
transfers and that this can be accomplished only
by the use of buses for the operation of at least a
part of the system;

(¢) such a system must be so organized as to
its operation, as to be capable of extension as the .
city and its industries grow; it must be so de-
signed as to be susceptible of change as changes
oceur in the art;

and, of course, the operation must be such as is finan-
cially feasible; there is no evidence to the contrary.

If the transportation system must serve both the
city and its environs and if such system must be a
single integrated system and if such a system cannot
be conducted in the outlying sections of the city by
electrie ears, then certainly there must be the implied
right to the Company to use such facilities as will
supplement and thus make possible, the continued use
of the existing plant and property.

It is respectfully submitted that unless the system
of the Transit Company encompasses the mass trans-
portation requirements of the city, it cannot be oper-
ated; that electric tramsportation cannot be oper-
ated in the newer industrial and residential sections
of the city and that unless such sections can be served
by the existing company by supplementing its eleetric
rail lines with buses, it will not be feasible to estab-
lish a system to serve those sections and the transpor-
tation facilities of the city must fail. The decree of
the Lower Court should be affirmed.

Respectfully submitted,

VENABLE, BAETJER & HOWARD,
Solicitors for all Appellees except
The Mayor and City Coumcil
of Baltimore,
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APPENDIX TO APPELLEES’ BRIEF.

EXTRACTS (verbatim) FROM BILL OF
COMPLAINT.

‘1. That the Complainant, Wilson C. Warren, is
the individual owner and holder of one thousand two
hundred and forty-six (1246) shares of the (‘ommon
stock and one hundred (100) shares of the Preferred
stock of The Baltimore Transit Company, and the
Complainants, Wilson C. Warren and Adelaide W.
Warren, his wife, are the joint owners of an addi-
tional twenty-nine (29) shares of the Common stock
of said Company.

‘2 That The Baltimore Transit Company (here-
mafter called the Transit Company) is engaged in
the business of furnishing mass transportation serv-
ice in Baltimore City and its environs by means of
electric trolley cars and trackless trolleys. That The
Baltimore Coach Company (hereinafter called the
Coach Company) which is a wholly and directly own-
ed subsidiary of the Transit Company, is engaged
in the business of furnishing mass transportation
service in said City and its environs by means of
motor buses. That the said Transit Company, oper-
ating under its present name, has been engaged in
said business since July 1, 1935, the date of the con-
summation of its reorganization as directed by the
United States District Court for the District of Mary-
land under Section 77B of the Federal Bankruptey
Act.”

17. That by another Order of the Public Service
Commission of Maryland (No. 42685), a copy of
which is filed herewith and marked (omplainant’s
Exhibit ‘D’ and prayed to be taken as a part hereof,
dated October 9, 1946 ‘In the Matter of the Applica-
tion of The Baltimore Transit Company for approval
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to Convert Certain of its rail lines to Free Wheel
Operation And To Reroute Certain Of Its Rail
Lines’, The Baltimore Transit Company was au-
thorized to surrender and abandon electric railway
service as operated over certain street railway lines,
upon inaugurating motor bus service by The Balti-
more Coach Company in substitution for said electrie
railway service, said abandonments to take place from
time to time only as and when said motor bus service
in substitution therefor is actually put into operation.
It was further directed: That The Baltimore Transit
Company promptly submit to the Commission de-
tailed recommendations with respect to making, as
of December 31, 1945, appropriate adjustments in its
capital, surplus, depreciation and other reserve ac-
counts, and such other changes in its accounting pro-
cedure as may be appropriate in order to provide
for losses to be sustained in the abandonment which
will result from the conversion of its street railway
lines to motor bus operation. . . . ’”’

¢“20. That the Defendants herein and Directors of
the said The Baltimore Transit Company have been
under the domination and influence of the said Na-
tional City Lines, Inc., through its representatives,
E. Roy Fitzgerald, C. Frank Reavis and Claude M.
Gray and others, and by virtue of the aforesaid com-
mittments and agreements heretofore entered into by
the said National City Lines, Inc., which company is
in fact an agent of said manufacturing supplier cor-
porations, have not exercised their free will and judg-
ment in promoting the aforesaid conversion from elec-
tric railway service to motor bus operation * * *.
That said Defendant Directors have acted -col-
lusively, and in bad faith and indeed, fraudulently,
by promoting this gigantic scheme to ‘convert’
the Baltimore Transit Company, an electrie railway
company, into a holding company, or substantially
a holding company, holding stock only in a motor bus
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company, The Baltimore Coach Company. In fur-
therance of their fraudulent and illegal acts, said De-
fendant Directors have without anyv authority or con-
sent of the stockholders, as required by law, deter-
mined to change and ‘convert’ the corporate fune-
tion of The Baltimore Transit Company from a local
operating street railway company to a mere holding
company, holding stock in the said The Baltimore
Coach Company.

“21. That the Complainants are advised and
therefore aver that the Defendant Directors have act-
ed illegally and fraudulently and in bad faith and
have breached the trust placed in them as such Direec-
tors by attempting to promote the aforesaid ‘conver-
sion’ and without first calling a meeting of the stock-
holders of The Baltimore Transit Company, as re-
quired by law, where a transfer or exchange of a sub-
stantial portion of a corporations assets is contem-
plated, or where a change in the corporate {unction
or purpose is contemplated, and for the approval or
disapproval of said stockholders. That under the
Defendant Director’s scheme to ‘convert’ to motor
bus operation in Baltimore City, all the new franchises
are te be issued to The Baltimore (‘oach Company,
and in fact that Company will ultimately be the own-
er of all, or substantially all, of the real assets of The
Baltimore Transit Company, all to the great loss
and injury of the stockholders of the said The Balti-
more Transit Company.”

“To e Exp THEREFORE:

““(a) That this Honorable Court may issue its Writ
of Injunction restraining the said The Baltimore
Transit Company and each and all of its said Officers
and Directors, agents and emplovees from pursuing
the aforesaid illegal and fraudulent plans of ‘conver-
sion,” whereby the property and assets of said Com-
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pany are being transferred to The Baltimore Coach
Company, another Maryland Corporation, and many
millions of dollars worth of trolley car equipment is
to be abandoned.

“‘(b) That this Honorable Court may issue its Writ
of Injunction, further restraining the said The Balti-
more Transit Company and each and all of its said
Officers and Directors from changing the corporate
function of said Company, from that of a local operat-
ing street electric railway company to a mere holding
company, or substantially a holding company, without
having first obtained the authority or approval of the
stockholders of said Company, as by law required.”’
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STIPULATION — EXHIBIT A
APPENDIX A

CorpPoraTE PEDIGREE

United Railway and Electric Company of Balti-
more was formed by the consolidation of The Balti-
more City Passenger Railway Company and The
Balitmore and Northern Electric Railway Company
by Articles of Agreement of Consolidation dated
March 2, 1899. The consolidating companies them-
selves had absorbed other companies as shown in
Item I below.

United Railway and Electric Company of Balti-
more by Articles of Agreement of C(onsolidation
dated March 4, 1899, consolidated with ten other com-
panies, thereby forming The United Railways and
Electric Company of Baltimore. The corporate par-
ties to this agreement with their respective under-
lying companies are set out below under Items I to
X1, inclusive.

1. United Raslway and Electric Co. of Balto.

(a) City Park Rail-

way Co. Property Balto. City )
and fran- | Passenger
(b) Baltimore and [ chises Rwy. Co.
Hall's Springs | deeded to
Rwy.
(Consolidation)
(a) Falls Rd. Elec. ) * United Rwy.
Rwy. Co. (inc. & Elec. Co.
as “Md. Trac- (Consolidation)
tion Co.”) Balto. & Northern Elec.
r Rwy. Co.
(b) Pikesville, (inc. as “Electric
Reisterstown & Light and Rwy Co”) )
Emory Grove
Rwy. Co. J



(a)

(b)

(e)

(a)

b))

(c)

(d)

(a)
(b)

I11.
IvV.
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1I. Baltimore Consol. Railway Co.

Balte. Union Passenger )
Rwy. Co. (acquired rights
of Balto. & Yorktown
Turnpike Co. See 78 Md.
294).

Balto. & Hampden Pass.
Rwy. Co.

Highlandtown & Point
Breeze Rwy. Co. (ac-
quired property of Monu-
mental City Rwy. Co. by
deed).

Citizens Rwy. Co. of 1
Balto. City.

North Balto. Passenger
Rwy. Co. (inc. as “Balto.,
Peabody Heights & Wa-
verly Passenger Rwy.
Co.”)

City and
Suburban
Rwy. Co.

L

Purchased by

Balto. & Powhatan Rwy. » The Balto.

Co. of Balto. City (ac-
quired by deed all rights
ete. of Balto. Calverton
& Powhatan Rwy. Co.)

Peoples Rwy. Co. (ac-
quired by deed all fran-
chises, etc, of Peoples

Traction Co.

Passenger Rwy. Co.)

North Ave. Rwy. Co.

Balto. Hampden & Lake
Roland R. R. Co.

(Consolidation)
Lake Roland
Elec. Rwy. Co.

The Central Ralway Co.

(Consolidation) |

{Consolidation)
> Balto. Consol.
Rwy. Co.

Py

The Baltimore, Gardensville and Bel Air

Rwy. Co.

(inc. as ‘““Baltimore and Loreley Elec. Rwy.

Co.”?)
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V. The Baltimore Catonsville and Ellicott’s Mills
Passenger Railroad Co.
(acquired at Court Sale property, ete. of
Balto., Catonsville and Ellicott’s Mille Passen-
ger Rwy. Co.)

V1. The Maryland Traction Co.

~

(a) Columbia and Maryland Rwy.

(b) Edmondson Ave., Catonsville (Consolidation)
& Ellicott City Elec. Ry. Columbia & Md. Rwy.
 prop. and franchises of

(¢) Maryland and Wash. Rwy. Co. which were acquired by

(d) Balto. & Wash. Turnpike & The Md. Traction Co.
Tramway Co.

VII. The Balto. and Curtis Bay Ruwy. Co.
(Inc. as ‘‘Balto., South Balto. & Curtis Bay
Rwy. Co.”?)

VIII. The Guwynn’s Falls Ruwy. Co. of Balto. City

IX. The Pimlico and Pikesville Railroad ('o.
(acquired by deed all rights, ete. of Balto,
Pimlico & Pikesville Railroad Co.)

X. The Shore Line Elec. Ruwy. Co.

X1. The Walbrook, Guwynn Oak and Powhatan
R. R. Co.

REFERENCES
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1872, Ch. 199, Ch. 284, Ch. 285, Ch. 337, Ch. 369.
1874, Ch. 113,
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1890, Ch. 217, Ch. 225, Ch. 505, Ch. 510.

1892, Ch. 112, Ch. 232, Ch. 264, Ch. 266, Ch. 383,
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PLAINTIFFS’ EXHIBIT NO. 9 — EXTRACT
FROM ANNUAL REPORT OF THE BALTI-

MORE TRANSIT COMPANY FOR THE YEAR
ENDED DECEMBER 31, 1946.

Procress 18 PusLic TraNSIT 1s IN THE PuBLIC INTEREST

A Message from the President of the Baltimore
Transit Company

To the Stockholders:

Substantial progress was made in 1946 toward the
chief objectives described in previous reports of our
Company. These included agreement with the public
authorities on a program for traffic and transit im-
provement for the City of Baltimore. Agreement
was reached during the year ended December 31, 1946.
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Immediate steps were taken toward putting the pro-
gram into effect. Orders were placed with manufac-
turers for 600 modern motor buses. Preparation was
begun of plans for a new building program to include
three modern plants for overhauling, rebuilding, re-
pairing and maintaining buses and for repairing and
maintaining street cars and remodeling of Carroll
Park buildings owned by the Company to serve as
Operating and Executive Offices. These steps will
be more fully commented upon later in this report.

Also as expected the year 1946 saw a continunance of
the recession of the Company’s business from the
high war-time peak. This recession commenced in
1945 soon after V-J Day. As predicted it continued
into 1946, resnlting in a decrease from 1945 figures
of 1.07 percent in riders and approximately one-half
of one percent in revenue, while net income increased
1.28 percent.

Further Decrease in Revenue Ezxpected as War
Conditions Recede

These decreases in your Company's business do not
appear large at the present time. Yet it seems wise
to repeat that we have not yet felt the full effect of
peacetime reconversion. This effect will grow more
apparent as automobile production and distribution
increase. Pre-war automobile production and use
were greatly in excess of present figures while pre-
war street car and bus rides were substantially below
present figures. Our war-time business was abnormal.
We can expect our normal business to be much less
than during the war and immediate post-war periods.
Some observers forget this and speak of the Com-
pany’s ‘‘sudden prosperity’’ as justifying higher
taxes and other new burdens. It would be a serious
mistake not to recognize the truth about this condi-
~ tion, namely that this ‘‘prosperity’’ was temporary
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and due entirely to the abnormal situation produced
by the war.

‘We continue to hope and strive for improvement in
our business. Our hope is that modernization can in-
crease the attractiveness of our service so that the
trends toward pre-war normalcy in city travel can be
halted and traffic conditions improved. This can be
accomplished if the public can be persuaded in city
travel to use automobiles less and public transit more.

In vour Company’s situation nothing is more im-
portant than this increased attractiveness of service
which must be achieved in the face of constantly ris-
ing costs. In other industries rising costs are being
absorbed in increased rates. This is not being done
by The Baltimore Transit Company.

Too Many Automobiles Chief Cause of Traffic
Congestion

The chief cause of traffic congestion in Baltimore
is the same as in virtually every other city, namely,
too many automobiles for the capacity of the streets.
The question is asked, ‘““ Why is greater use of public
transit considered a remedyv for this condition?’’

The answer is that public transit uses street space
more economically than the automobile. When street
space 1s scarce economical use of it is in the public
interest. Street space in Baltimore is scarce in pro-
portion to the population. Much of it is wasted when
automobiles congest it.

Streets are primarily for moving people, not for
moving vehicles. Many times more people can use
existing downtown street space for travel if they
travel by public transit vehicles than if they travel
by automobile. To illustrate:

Many traffic checks made by competent traffic engi-
neers have shown that the average number of persons
per automobile in city traffic is 1.7. This being true,
a single lane of automobiles on a surface street sub-
ject to street intersections moves a maximum of 1,575
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passengers per hour, whereas a lane of public transit
vehicles will move up to 13,500 passengers per hour.

Or consider one bus carrying forty-five passengers.
On the basis of traffic checks showing the average
number of persons in automobiles in city traffic, the
same forty-five persons would require 26 automobiles.

One bus moving at the rate of 10 miles per hour
takes up 50 feet of an average city block 376 feet in
length.

Twenty-six automobiles moving at the same rate
take up 858 feet or 2.3 average city blocks.

Thus public transit is 17 times more economical
in the use of street space than private transportation.

It would seem to follow that greater use of public
transit and less use of private transportation in the
downtown section is in the public interest because
it can (a), remedy traffic congestion; (b), halt the
trend toward decentralization; (c), save and preserve
downtown property values; (d), halt the decay and
deterioration of downtown business and shopping
centers.

Thus our modernization plans to attract more auto-
mobile users to public transit are also in the public
interest and may easily affect not only the future
business of your Company but also all other business
in the eity.

It is generally recognized that street traffic con-
gestion is costly. Recent estimates put the cost to
merchants of traffic paralysis in New York City at
One Million Dollars a day. In downtown Detroit real
estate values are said to have declined One Billion
Dollars since 1934, and a major share of the blame
is placed on traffic congestion. Every metropolitan
center of population in the United States carries a
staggering burden of cost in time and money because
there are more automobiles trying to use the streets
than the cities can handle.

There was thus public satisfaction in the announce-
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ment in May, 1946, that agreement had been reached
between the City authorities and the Company in re-
spect to the City-Company one-way-street and bus
conversion plan for traffic and transit improvement.
This agreement was ratified by the Baltimore City
Council.

Public Service Commission Approval Given
i October

Widespread public approval included endorsement
of the program in principle by the Executive Com-
mittee of the Baltimore Association of Commerce.
The plan for conversion of a number of street car
lines to buses was resubmitted to the Public Service
Commission for approval on June 6, 1946. Public
hearings were held at which city officials, civie groups
and individuals testified in favor of the program, a
substantial proportion of which was officially ap-
proved by the Commission in an order passed October
9, 1946, authorizing the Company to make the changes
proposed.

As promptly as possible orders were placed for
600 modern public transit-type buses. One hundred
of these were promised for delivery in May, 1947,
and one hundred in June or Julv, 1947; fifty in
August, twenty-five in September and twenty-five in
October, with delivery of the fourth group of 100
buses to start late in 1947 or early in 1948. The
remaining 200 buses are scheduled for 1948 delivery.

Actual commencement of the conversion plan as
approved October 9, by the Public Service Commis-
sion awaits the arrival of the first of these new buses.
Although new buses were received in 1946, many of
them had to be used immediately for replacement
of old buses on existing lines for restoration of serv-
ice eliminated by O. D. T. order during the war and
for new service as hereinafter deseribed. A group of
one hundred 45-passenger buses ordered in October,
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1944, arrived in 1946; and in addition, out of one
hundred 27-passenger Ford buses ordered in Febru-
ary, 1946, more than half had been received by the
end of the year.

Completion of the improvements sanctioned by the
Public Service Commission of Maryland will accom-
plish the following:

Service now rendered by fifteen street ear lines
will be replaced with modern bus service.

More than 50 miles of street will be freed from
street car operation, and flexible bus operation
will be substituted.

Fewer street cars will enter downtown Balti-
more.

Both left-hand and right-hand turns by public
transit vehicles downtown will be materially re-
duced.

Outlying portions of the City now served by
shuttle bus lines will be served instead by
through bus service.

Transit lines now and for many years routed
circuitously will be routed more directly.

Express service for quicker trips downtown
will be instituted on some of the new bus lines.

‘We hope to be able to make a beginning with these
improvements during 1947, and to continue carrymng
out the program as fast as the new buses arrive.

Improvement Program Launched in 1946

Unable to launch the major portion of the modern-
ization plan in 1946, we nevertheless began our im-
provement program and carried it as far as possible.
We installed a new northern East-West bus line;
established a ‘‘perimeter parking lot” at the edge
of the downtown district with a five-cent shuttle bus
line; started the first ‘‘express’’ service with buses
on the Middle River bus line; experimented with a
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‘home-to-work’’ bus service for workers in an in-
dustrial plant; introduced a new two-way radio sys-
tem of street supervision by means of a fleet of radio-
equipped automobiles; experimented with ‘‘walkie-
talkie’” apparatus for greater speed and efficiency in
service supervision; established through service from
Homeland to downtown; started a new bus line to
Curtis Bay industrial plants and the United States
Coast Guard Station; started a new bus line out
Bellona Avenue to Rogers Forge, Pinehurst and
Armagh, and instituted a bus line to serve school
children in the Armistead Gardens section. We also
announced just before the end of the vear that plans
had been completed and work scheduled to begin on
a new building program for modernization of main-
tenance and repair shop facilities and for provision
of better and more economical offices, in a building
long owned by the Company.

(teneral public approval was indicated of these be-
ginnings of a service betterment program. A parade
on July 6, with ‘‘dedication ceremonies’’ in the heart
of the communities served, helped to start the new
East-West North Baltimore bus line. The program
of speeches and music was entirely arranged by
groups of North Baltimore citizens. This line began
operations July 7. Its one-wav route is 4.97 miles
starting in Northeast Baltimore at Cedella Avenue
and running to Homeland, connecting with the Num-
mer 15, 19 and 8 car lines and the ‘A’ bus line.

““Perimeter Parking’’ Ideca Put into Practical
Operation

A public ceremonial under the auspices of the Bet-
ter Baltimore Committee also accompanied the official
opening of the perimeter parking lot at Howard and
Preston Streets, with radio-broadeast addresses by
the Mayor of Baltimore, Chairman of the Commis-
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sion on City Plan and leaders of several civic and
business groups. The ceremonies were held at the
parking lot on Saturdav, August 24, followed by a
parade along the route of the five-cent bus line, and
operations were officially commenced Monday, Au-
gust 26. The Company leased this property from the
city and established the parking lot and bus line to
demonstrate the practicability and wisdom of this
method of keeping automobiles out of the downtown
congestion while providing a safe and convenient
combination parking-and-riding service for motorists.

Your Company believes that this perimeter park-
ing lot method is superior to the downtown or mid-
town parking lot or garage as a remedy for mid-city
traffic congestion, because the latter method invites
cars into the downtown section, increasing conges-
tion, while the ‘‘perimeter’” parking lot with the five-
cent shuttle bus relieves cougestion,

In his address at the official opening the (hairman
of the Commission on City Plan expressed the hope
that more of these lots and bus lines would he estab-
lished. This project of your Company’s has been
the subject of many inguiries from all over the United
States, and of news stories and editorials in news-
papers in other cities, including the New York Times,
and the New York Herald-Tribune.

The Company’s first introduction of express serv-
ice with buses took place on the “P’" Aiddle River
line on November 25. This line runs between Middle
River and Pratt and Grundy Streets, a one-way dis-
tance of seven and one-third miles. The buses mark-
ed ‘““Express’” run non-stop bhetween Back River
Bridge and Haven Street, a distance of four and one-
third miles. Local buses running in addition to the
express buses make all local stops. The express serv-
ice is In effect west bound in the morning and east
bound in the evening. Complete information was
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given to the public through community newspapers
in the form of advertisements showing a map of the
route with express area clearly indicated and giving
a schedule of all express buses. This new service
has been favorably received by the public.

Your Company’s new building program was an-
nounced to the public through the newspapers on
Christmas Eve, 1946, as a far-range plan for making
certain that modernization of maintenance plant
keeps pace with modernization of service. The pro-
gram calls for new bus repair shops at Carroll Park,
at Kirk Avenue and at Eastern Avenue and Pounca
Street, and also for moving the Company’s offices
from rented quarters in the Equitable Building to
the Company’s own property at Carroll Park. It
will be the first time in half a century that all transit
company administrative offices in Baltimore have been
established on Company property. Under the plan
Carroll Park will house (a), Company offices; (b),
Operating Base and repair and maintenance shops
for all bus lines in the west and southwest section
of the city; (c), a complete bus overhauling and re-
building plant for the entire bus fleet of the system
and (d), modernized street car repair shops. Also
the most modern maintenance systems, tools and
machinery will be installed in the new specially de-
signed buildings to be erected at Kirk Avenue and
at Eastern Avenue and Ponca Street for all bus lines
in those sections.

Saving i Operating Costs Is One Purpose
Of Expenditures

While the new building program is estimated to
cost $2,000,000., and the 600 new buses will doubtless
cost more than $15,000, each, it is believed that sav-
ings will be realized to justify these expenditures.
In fact the saving of operating costs is an important
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factor in planning for these expenditures. As the
production of new automobiles increases we shall be
forced to (1), improve our service and thus try to
hold our customers and (2), decrease operating costs.
Doing these two things at once is difficult but they
must be done and successfully done to avoid even
more serious difficulties. Moreover they must he done
in the face of increased paxroll cost.

By the end of 1946, virtually all service which had
been ordered discontinued during the war by the
United States Office of Defense Transportation, had
been restored. Among these was the ‘“A’" Charles
Street bus line and the ‘B’ Mount Roval Avenue
line which went back into service on Mav 12, 1946,
with a ceremony in ‘‘Sux Square’’ sponsored bv the
Charles Street Merchants Association, inclnding radio
broadcast, band music, speeches and a parade of
buses over the Charles Street route headed by the
last of the old double-deckers to be retired. A crowd
of about 2,000 persons attended these ceremonies.

Pre-war service was restored on the ‘)’ Hale-
thorpe line June 16; the ‘“U’’ Mannasota Avenue
line in May; the ‘‘S’’ Crosstown line, Octoher 18,
1946, and the ‘‘D’’ Bentalou Street line October 27.
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DEFENDANTS’ EXHIBIT NO. 1—CHASE RE-
PORT, DATED JULY 10, 1935, BEING A SUR-
VEY MADE TO THE DISTRICT COURT OF
THE UNITED STATES FOR THE DISTRICT
OF MARYLAND BY CHARLES CHASE AN IN-
DEPENDENT ENGINEER SELECTED BY
THE COURT AND FILED AS A PART OF THE
REORGANIZATION PROCEEDINGS OF THE
UNITED RAILWAYS AXND ELECTRIC COM-
PANY OF BALTIMORE (extracts in accordance
with Stipulation).

Coordinated Rail, Trackless Trolley
and Motor Coach Program.

If it is neither justifiable nor advantageous to main-
tain all of the present rail operation and a conver-
sion to other types of modern transportation will
serve the public needs as well or better, then the
greater investment of capital and expenditure neces-
sary to fully continue the present rail operation will
be to a considerable extent avoided by the substitu-
tion of trackless trolley and motor coach operation
for a substantial portion of the present rail operation.

Experience of the last few years has abundantly
demonstrated that local transportation in American
cities of upwards of 150,000 population can be more
economically furnished, the public more satisfactorily
served, and the enterprise itself afforded a better op-
portunity to meet the intensive automotive competi-
tion, and even recapture some of its lost traffie, by
the adoption of a plan of coordinated transportation,
including the use of: (a) rail ears on lines and
routes of heavy density of traffic, (b) trackless trolley
cars on the lighter duty lines which do not have a
heavy density of traffic nor require units of largest
capacity, and (c) gasoline motor coaches on light
traffic lines, feeder and crosstown lines and for pio-
neering and development work.
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By adoption of such a plan for the solution of its
problem the United Railways would avoid a much
larger immediate (and far greater future) capital in-
vestment for the replacement of worn out track strue-
ture and rail ears by the smaller expenditure required
for trackless trolley overhead installation and for the
purpose of trackless trolley cars, gasoline motor
coaches and a considerably smaller number of rail
cars. The heavy expenditures necessary for contin-
ued maintenance of the track structures abandoned
would also be avoided to the fullest practicable ex-
tent, the public would be better served and satisfied
through the elimination of noise by the substitution of
rubber tired vehicles for rail cars, and of a consider-
able accident hazard by the curb pick-up and delivery
of passengers, except in the congested down town
area. A speedier and more efficient transportation
service would also thereby be given to the people of
Baltimore.

The electric rail car and the gasoline motor coach
have certain inherent characteristies and advantages
one over the other. They are, in the case of the rail
car, its greater carrving capacity, unlimited power,
smooth operation and rapid acceleration and decelera-
tion, its cleanliness, electric lighting and heating and
freedom from gas and fumes. In the case of the gaso-
line motor coach they are the avoidance of heavy fixed
investment in track, overhead and power facilities, the
flexibility of service in detour, in picking up and dis-
charging passengers at the curb and out of danger,
in avoiding obstacles and interruptions to service in
the street, and in a certain quietude and attraction
arising from the operation on rubber tires.

Trackless Trolley Cars.

The trackless trollev car combines the best (-harac:
teristics and advantages of both of the other types.oi
vehicles without the disadvantages of either, but with
the exception that, like the gas motor coach, its carry-
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ing capacity is limited by the requirements of its ma-
neuverability. It has unlimited power, smooth and
rapid acceleration and deceleration, the speed of the
electric rail ear and is much lighter in weight. It is
free from gas and odors and also combines the flexi-
bility of operation in the street of the gas motor coach
with its curb pick-up and delivery of passengers and
its ability to dodge and work around obstacles and
avoid interruption of service due to street conditions.
The trackless trolley car is practically noiseless, has a
longer operating life than the gas vehicle, and in the
end is cheaper to operate and maintain than either
of the other types of vehicle. It is an ideal transpor-
tation unit for operation in cities, except on lines of
the greatest traffic density where the revenue is suffi-
cient to justify the investment in and expense of
maintenance of the necessary track structures.

The modern efficient and light-weight trackless
trolley car has been a development of the last few
vears and has been successfully used under such a
variety of conditions in a number of American cities
and to such an extent that its efficiency, economy and
reliability have been proven. More and more street
railway properties are providing for the conversion
of some of their rail lines to such tyvpe of service.
Chicago has the largest installation with 114 trackless
trolley cars now in service ; Indianapolis is second with
95 in service and 50 more to be ordered; Portland,
Oregon, is planning to install 125 and Cleveland has
determined to make an installation there in lieu of
some of its present rail service. In Kngland there
were in March, 1935, over eleven hundred trackless
trolleys in operation, including 183 in London and
that city is now reported to be placing orders for 500
additional trackless trolleys for its metropolitan oper-
ation in replacement of a number of its rail cars. All
conditions in Baltimore are favorable for the securing
of the benefits and advantages demonstrated by track-
less trolley car operation in other cities.
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There are inserted following this page a number of
pictures of trackless trolley cars in operation in the
city of Indianapolis under varying conditions, showing
the character and flexibility of their operation; also
a list of cities in the United States showing the num-
ber of trackless trolleys in operation therein and an
indication of the increased revenue received in several
of them from the substitution of trackless trolleys for
rail operation.

Coordinated Transportation Plan Recommended.

As a result of this general appraisal and study of
the problem presented by the United Railways a plan
of rehabilitation and modernization of its property
and service is herewith recommended, which will in-
clude the necessary reconstruction and improvement
of permanent rail lines and the acquisition of modern
rail equipment therefor, the conversion to trackless
trolley operation of a number of present rail lines and
the purchase of trackless trolley cars therefor, and
the conversion of other rail lines to gas bus operation
with new and modern motor coach equipment neces-
sary.

Such plan of coordinated transportation, rehabili-
tation and modernization will require estimated ex-
penditure of approximately $11,900,000, being ap-
proximately $3,500,00 less expenditure than required
for a continued full rail operation program. The
earnings of the enterprise will, of course, more easily
provide for the coordinated transportation program
expenditures than those of continued full rail opera-

tion.
* #* %* * * *

Substitution of Coach Service.

3. Substitution of motor coach service for present
rail operation is recommended on the following lines:
(a) On the present No. 34 car line (Highlandtown-
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Canton Short Line), consolidating such coach line
with the one proposed by the Railways to be operated
over Eastern Avenue from Middle River to Lombard
and Haven Streets, but eliminating the portion of
such last named route from Eastern Avenue to Lom-
bard Street on Haven Street. This will make a con-
solidated through motor coach line from Middle River
over FEastern Avenue and Conkling Street to High-
land and Toone Streets. This substitution effects the
elimination of No. 34 car line and creates one coach
line instead of two separate lines resulting in an an-
nual saving in present operating expense of approxi-
mately $8,000, as well as avoiding substantial impend-
ing rehabilitation expense on track structure esti-
mated at approximately $42,500.

(b) On the present No. 35 car line from Walbrook
Junetion to Lorraine Cemetery over available paved
roads. This substitution effects an annual saving of
approximately $5,000 in present operating expense
and also avoids heavy open track rehabilitation ex-
pense now impending and estimated at approximately
$52,300.

(¢) On the present No. 25A car line (Key Avenue
Short Line) and on present No. 25 car line from Mt.
Washington Station to Park Heights Avenue, turning
No. 25 cars back at Mt. Washington Station with a
wve installation, and routing one service of the motor
coach line from Mt. Washington Station over Sul-
grave Avenue, Cross-Country Boulevard, Kenoak
Avenue, Pimlico Road and Belvedere Avenue to Park
Heights Avenue and the other service from Cheswolde
via Green Spring Avenue, Sulgrave Avenue, Cross-
Country Boulevard, Kenoak Avenue, Pimlico Road
and Belvedere Avenue to Park Heights Avenue. This
substitution effects an annual saving of approximately
$10,700 in operating expense as well as a saving in
open track maintenance and rehabilitation impending
expenditure estimated at approximately at $1,500.

(d) On car line No. 6A (Fairfield) from the present
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rail operation connecting with car line No. 6 (Curtis
Bay) and terminating at or near Chesapeake Avenue
and Tate Street in Fairfield. This substitution effects
an estimated annual saving in present operating ex-
pense of approximately $4,100 as well as avoiding
further open track rehabilitation expense impending
and estimated at approximatelv $3,600.

(e) On car line No. 19A (Carney) from Tavlor
Avenue to Joppa Road. This substitution is now be-
ing applied for by the United Railwavs and will effect
an estimated annual saving in operating expense of
approximately $5,700 as well as impending heavy re-
habilitation expense estimated at approximately $62,-
100.

(f) On car line No. 24 (Lakeside) and on car line
No. 10 from 36th Street to Roland Park Terminal
with a consolidated motor coach operation from Lake
Avenue on Roland Avenue, 36th Street, Falls Road,
Fortieth Street and Woodberry Avenue to Park
Circle. This absorbs the motor coacl: operation pro-
posed by the United Railwavs from 36th Street and
Roland Avenue to Park Circle. This substitution and
extension of motor coach service to Park Circle with
the abandonment of that portion of car line No. 24
north of Lake Avenue and of the Union Avenuce Short
Line, but providing for a ‘‘turn-back service’ at
Union Avenue and Falls Road for No. 10 car line now
terminating at Roland Park Terminal effects a com-
bined estimated annual saving in present operating
expense of approximately $8,500 besides avoiding an
impending track rehabilitation expense of approxi-
mately $5,000.

(g) On car line No. 9 from North Bend Road to
Ellicott City over Edmondson Avenue, Old Frederick
Road and New Frederick Road. This substitution
effects an estimated annual saving in present operat-
ing expense of approximately $11,000, hesides avoid-
ing a track rehabilitation expense of approximately
$10,000.
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The present rail operation to Ellicott City makes a
close parallel service from Nunnery Lane to Catons-
ville Junction in a sparsely settled territory with a
costly two-man operation and light revenue. The in-
vestment in this track operation is out of all propor-
tion to present or future earning power of the track
proposed to be abandoned.

In general of the above proposed motor coach sub-
stitution for rail operation it can be said that the reve-
nues of the lines affected, the condition of track struec-
ture, the character of the territory served and density
of traffic all indicate a decided economy and more
efficient operation by the substitution of motor
coaches with its attendant avoidance of track rehabili-
tation and maintenance expense.

To accomplish these substitutions will require the
purchase of fifteen additional 18 or 21 passenger mo-
tor coaches costing approximately $75,000 with total
estimated annual savings in present operating ex-
pense of approxzimately $53,000 together with an
avoidance of track rehabilitation expense estimated
at a total of approximately $177,000.

* * * * * *

Trackless Trolley Routes.

On the routes and lines which have a lesser density
of traffic, and require less frequent headway and trans-
portation units of lesser capacity, it has been deter-
mined that their operation will permit of and call for
the use of the trackless trolley car in lieu of the pres-
ent rail car operation. These lines with their 1934
revenues, cars scheduled and miles operated are the
following:
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Number of

No. Name Revenue Cars Car Miles
1-11 Gilmor-Guilford ........ $ 421,675 28 1,057,147
2 Carey St.-Ft. McHenry. 328,683 18 810,334
3 Linden-Halethorpe ..... 365,508 28 1,233,789
4 *Edmondson-Monument St. 302,919 17 659,990
6 Curtis Bay ............ 408,505 25 1,305,012
10 Roland Park .......... 506,868 28 1,373,008
12 Westport-John St. ..... 155,446 10 466,830
15 *W. Baltimore-Gay St.... 258,647 16 637,978
16 Madison Avenue ....... 225,588 11 502,104
17 St. Paul St............. 244,954 22 588,754
18  Pennsylvania Ave. ..... 237,698 16 709,254
21 Caroline-Preston ....... 179,573 13 678,687
25 Mt. Washington ....... 245,412 19 950,419
27 Federal Street ......... 406402 26 1,018,512
29 Boulevard ............. 219,308 16 596,535
30 Fremont Avenue ...... 165,580 11 484,453
Total............ $4,672,766 304 13,072,806

*Estimated Proportion of 1934

Operation Which Will Be

Served With Traikless Trolley Cars
No. Name Revenue Cars Car Miles

4 Monument St. Only .... 45% 459, 45%

15 W. Baltimore St. Only. . 35% 30% 309

Gas Motor Coach Lines.

The remaining routes and lines should be operated
by gas motor coaches of varying capacity to meet the
traffic loading and schedule requirements of the par-
ticular route. In so allocating the different types of
operation to the present routes of the United Rail-

~ways certain changes of route are suggested to add

to the greater efficiency of the operation and the ser-
vice to the public. Some small abandonments of short
stretches of track are provided for where there would
be little inconvenience to the public and a general
betterment of service resulting therefrom.
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By this readjustment and conversion of the service
of the United Railways the rail operation of the en-
terprise would be reduced from 366 revenue miles to
approximately 189 revenue miles of single track rail
operation. There will then be approximately 83 reve-
nue miles of trackless trolley operation and approxi-
mately 89 revenue route miles of gas motor coach
operation.

A map showing the proposed operation of rail,
trackless trolley and motor coach lines together with
individual maps indicating proposed changes in indi-
vidual lines is herewith presented as ‘‘Exhibit H”’.

Reasons for Conversion to
Trackless Trolley in Baltimore.

The reason for the conversion of the considerable
mileage of rail lines to trackless trollex operation is as
indicated before in the interests of increased revenue,
the improvement of the service and of economy in in-
vestment and operating expense.  All but 150 of the
present rail cars of the United Railwavs are old and
obsolete in type, more or less uncomfortable in riding
quality and have little ability to either retain or at-
tract traffic and patronage against the continually
increasing allurement of the automobile. Therefore
this old and obsolete equipment should be replaced as
rapidly as possible with new and modern units offer-
ing maximum characteristics of speed, comfort and
safety. ,

Not only does the trackless trollev car have these
characteristics to a marked degree hut it also permits
of the modernization of equipment and service with
a comparatively small expense of rehabilitation and
with no replacement of tracks and paving which a
continued rail operation on such lines would require.

The experience of other properties in the United
States operating the modern trackless trolley ecars
during the past few years has abundantly demonstrat-
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ed that no vehicle has been put in service in local
transportation during the past generation which has
so generally attracted as many new riders at the
same rate of fare and frequency of service or re-
captured as many old patrons and has held such in-
creased patronage, as the trackless trolley car. Al-
most without exception the experience of the proper-
ties adopting the trackless trolley car operation has
been the same. The utter quietude of the operation
of the vehicle, its eleanliness and fredom fyom fumes
and gas, its flexibility of operation over the width of
the ordinary street and from curb to curb insuring
safety in boarding and alighting aud lessened hazard
of collision, its rapid and smooth acceleration, high
running speed and quick deceleration, the certain at-
traction of operation on rubber tires and its un-
limited power has brought instant and sustained ap-
proval from the riding public as well as those of the
public who do not use local mass transportation serv-
ice except occasionally for their convenience.

The trackless trolley car is economical of opera-
tion. In the City of Indianapolis, having the second
largest installation in the United States with 95
trackless trolley cars and 50 more to be ordered
shortly, the operating expenses per seat mile of the
trackless trolley car is practically that of the rail
car and approximately 15% less than that of the gas
motor coach.

It is these considerations, as well as practical oper-
ating experience with the trackless trolley car during
the last few years, that suggest the prompt adoption
and installation of this tyvpe of clectrical transporta-
tion in the City of Baltimore, as a part of a co-ordi-
nated general system of mass transportation. The
trackless trolley car is peculiarly adapted to service
in Baltimore because of the narrow streets this local
transportation operation includes, and the consider-
able congestion of traffic in the business area. The
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trackless trolley car with its range of flexible oper-
ation over almost the entire street pavement can pur-
sue its course where the ordinary rail car would be
stopped in its operation by its inability to maneuver
around an obstacle in its path. The ability to swing
a few inches or feet around an obstacle may mean
the difference between waiting in the rail car until
the obstacle is removed and instantaneously maneu-
vering around it in the trackless trolley car and
leaving it behind. Also if the trackless trolley car
becomes inoperative for any reason its trolley poles
may be pulled down and the car shunted to the curb
out of the way of traffic, thereby reducing congestion,
permitting continuous service operation, and avoid-

ing traffic delays.
* * * * * 3*

Motor Coach
Operation Development.

In proposing the comprehensive program of co-
ordinated transportation and rehabilitation and mod-
ernization herein set forth, the development of motor
coach transportation in other cities such as New
York, Detroit, San Antonio, Trenton and others, and
possible development of Diesel engine operation are
not overlooked. In New York City coach operation is
unique in that it has the benefit of a tremendous turn-
over of traffic due to the short distances passengers
ride, averaging only about 2,000 feet per passenger.
This produces high earnings per coach mile, but also
an extremely slow and tedious operation and unlike
that of almost any other in the country. New York
City, like Washington, cannot avail itself of the ad-
vantages of trackless trollev car operation because
of the required underground type of power supply
which is impracticable for trackless trolley car oper-
ation.

In Detroit there has recently been a growing use
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of small speedy motor coaches in substitution for old
and larger units, thereby giving a more frequent
service with substantial inereases in revenue on some
lines, although such claimed increases are generally
not as great as those experienced almost universally
with the installation of the trackless trollev opera-
tion. The small coach gives a service inferior in
comfort and is not capable of handling peak load
traffic without adding considerably to the number of
units operated and to the geuneral traffic congestion,
as well as the expense of operation. It is question-
able whether a large increase in the number of trans-
portation units in concentrated, congested areas and
narrow streets, such as the City of Baltimore has,
would be either a tolerable or a practicable operation.
Moreover the full permanent success of such an oper-
ation has to be established and no claim of substitu-
tion for rail service is yet made.

San Antonio, Trenton and some of the other small
cities of the country have entirely substituted motor
coach for railway operation, but there is no proof
that such substitution has been or can be perman-
ently and financially successful, nor have there been
such resulting increases in traffic and revenue as has
almost invariably been experienced by the cities
which have commenced the use of the trackless trolley

car.
»* * * * * *

More Rapip TraxsiT

Even though subways may be out of the question
in Baltimore, nevertheless efforts could be made to
provide more rapid transit by surface lines from the
residential areas to the central business district of
Baltimore. This might possibly be accomplished in
one or more ways:

1. By restricting rail car service to the heaviest
traffic portions of the rail lines, that is, the portions
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lying within a distance of some two to four miles
from the business center, abandoning the rail service
on the portions of such lines extending beyond this
restricted operation and serving such outlying zones
along the rail lines with express motor coach service.
This eoach service would run along the abandoned
portion of the rail line until it reached the restricted
rail operation, when it would divert to go into ex-
press service over some near high speed traffic artery
to the business center, thereby materially shortening
the travel time now consumed by the outlying patrons
in the present through rail trip.

An illustration of such a possibility would be to
operate the Towson, or No. 8 car line, with coaches
from Towson to a point bevond Govanstown and then
divert them into express service over and in on St.
Paul Street, Charles Street, North and St. Paul
Streets to the business center. The rail cars would
take care of the heavy service to Govanstown. By
this operation up to ten to twelve minutes in each
direction should be saved to patrons from their time
‘now consumed in the present operation of full rail
service.

In this way the outer arcas could be brought ma-
terially closer in transit time to the business center.
Outer zone property values would be enhanced and
such areas would be opened up for more intensive
residential development. This would also make more
economical operation for the Railways in that the
expense of maintenance and replacement of the outer
portion of the rail line would be saved and a more
balanced operation in proportion to the traffic re-
quirements would be had, in that the heavy large
capacity rail ecars would not be operating out into a
territory where the traffic requirements were com-
paratively light and could be better and more econo-
mically served by the express coaches.

2. By diverting to express rail service the inner,
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or down--town portions, of certain heavy long rail
routes. Examples of this would be the Linden and
Druid Hill Avenues rail lines from North Avenue
into the business center. This type of operation
would convert into express rail service unnecessary,
parallel and competitive local service rail lines
through areas which it is proposed to adequately
serve with trackless trollevs.

There is also the possibility of utilizing to some
extent the Guilford Avenue car line and viaduct as
an express line from North Avenue and Preston
Street into Fayette Street and the business center.
This possibility should be further studied.

The skip-stop method of operation has already
been tried for some vears in Baltimore and aban-
doned. Its efficacy as a means of more rapid transit
has been fully established by operation in many cities
and it is unfortunate that the tremendous saving in
time to the patrons of the Railways and in expense
to the enterprise cannot be availed of in Baltimore,
especially where every resource of the reorganized
Railways will be needed to the utmost in the develop-
ment of a comprehensive rehabilitation and moderni-
zation program. By the staggering of stops, inbound
and outbound, any inconvenlieuce to patrons would
be cut in half as at least on one trip the patron would
board or alight at the point most convenient to the
destination. Undoubtedly the jitney operation of low-
rate taxi-cabs would be somewhat encouraged, but
with the cooperation of the City and State in the
working out of the general program such a hazard
should be susceptible of entire control and the Rail-
ways protected therein.

It is believed the adoption of one or more of these
so-called “‘rapid transit’’ methods would serve to stim-
ulate and build up riding within the outer areas and
induce more people to leave their automobiles at
home and ride the cars or express coaches.
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DEFENDANTS’ EXHIBITS NOS. 3, 4 AND 5—
LETTERS FROM NATIONAL CITY LINES,
INC. TO FIRESTONE TIRE & RUBBER CO.
AND GENERAL MOTORS CORPORATION AND
LETTER FROM MACK TRUCKS, INC. TO NA-
TIONAL CITY LINES, INC.

Narioxnar Ciry LiNes
Telephone Fraunklin 0280
20 N. Wacker Drive
Chicago 6

September 5, 1944.

The Firestone Tire & Rubber Company
Akron, Ohio

Attention: Mr. Russell Firestone

Dear Sirs:

We have informed you that American City Lines,
Ine. proposes to acquire an interest in The Baltimore
Transit Company to an extent not vet definitely de-
termined.

‘Will you kindly confirm that all understandings and
agreements which you may have with us, with respect
to our requirements of tires, ete.,, and the require-
ments of our subsidiaries will not relate in any way
to The Baltimore Transit Company.

Yours very truly,

Natronar City Lixes, Inc.
By/s/G. Roy Fitzgerald
President
Confirmed :
Tae FirestoNe Tire & Russer CoMmpaxny
By/s/L. R. Jackson
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Narionar Ciry Lines

Telephone Franklin 0280

20 N. Wacker Drive
Chicago 6

September 5, 1944.

General Motors Corporation
Detroit, Michigan

Attention: Mr. I. B. Babeock

Dear Sirs:

We have informed you that American City Lines,
Inc. proposes to acquire an interest in The Baltimore
Transit Company to an extent not yet definitely de-
termined.

Will you kindly confirm that all understandings and
agreements which you may have with us, with respect
to our requirements of huses, ete., and the require-
ments of our subsidiaries will not relate in any way
to The Baltimore Transit Company.

Yours very truly,

Narioxan Crry Lings, Ixc.
By/s/G. Roy Fitzgerald
President

Confirmed :

GexEraL Morors CoRPORATION

By/s/Nile Grossman
Assistant Secretary
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Macxk Trucks, Ixc.
General Offices
Empire State Building
Fifth Avenue at Thirty-Fourth Street
New York 1, N. Y.
Telephone Wisconsin 7-0250

September 11, 1944,

National City Lines, Inc,
20 North Wacker Drive
Chiecago, 1llinois

Dear Sirs:

We are informed that vou, or one of vour subsid-
iaries, proposes to acquire an interest in certain se-
curities of The Baltimore Transit Company.

In connection with the acquisition of such securities
we wish to confirm that if there are any commitments
on your part, or on the part of any of your subsidiaries
to purchase equipment from us, they do not and shall
not apply to The Baltimore Transit Company,

Very truly yours,

/s/F. F. Staniford
F. F. Staniford, Vice-President
FFS:JMR
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DEFENDANTS’ EXHIBIT NO. 6—ANALYSIS OF
TRAFFIC CONDITIONS AND PRESIENT AND
POST-WAR HIGHWAY REQUIREMENTS BY
NATHAN L. SMITH, CITY ENGINEER (Ex-
tracts in accordance with Stipulation).

REcoMMENDATIONS

In order to provide increased freedom of movement
for both through and local free wheel traffie, as well
as for fixed wheel and other public transportation,
it is recommended that:

(a) Off-street parking facilities be provided along
or adjacent to the boundaries of the central business
distriet,

(b) Flixed wheel transit lines within the central
business district be restricted to a limited number of
thoroughfares and such lines, where possible, be Im-
ited to operation in one direction on the designated
streets,

(¢) Free wheel traffie on streeis within this central
zone be directed to streets on which no fixed wheel
traffic is carried, and that its movement be restricted
to one direction wherever possible,

(d) Left turn movements by hoth fixed and free
wheel vehicles be reduced to a minimum,

(e) Distribution arteries be designed and construet-
ed around the four sides of the central business dis-
trict to expedite the flow of traffic into and out of
this congested area. Iigress and ingress from and to
these distributors to conform to the use and direc-
tional restrictions be established,

(f) A pattern for future expressway construction
be established between the distribution streets around
the central business district and the major highways
crossing the City boundary,

(g) Survevs be made and plans prepared for the
construction of these arteries so that work on them
may be undertaken when funds are available.
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(h) Fixed wheel traffic on arterial routes be re-
placed where feasible by bus or trackless trolley oper-
ation, or combined with other lines to free more
streets for automobile traffic.

O~E-WaY STREETS

The benefits which have been derived from the re-
moval of car tracks from Franklin Street, the con-
struction of the Orleans Street Viaduct, the improve-
ments to the surfacing of Franklin and Mulberry
Streets, and their designation as one-way streets have
demonstrated that such changes will go a long way
toward expediting vehicular movement.

Studies have already been made along these lines
on existing north-south arteries, with the result that
it is proposed to remove the car tracks of the No. 17
and No. 29 lines of the Baltimore Transit Company
from Calvert Street, Read Street, and Charles Street,
south of North Avenue, and to restrict Calvert Street
and Charles Street to southbound free wheel move-
ment, and St. Paul Street and Cathedral Street to
northbound. Public transportation will be provided
by busses or trackless trolleys on portions of each of
these thoroughfares.

The Commission on City Plan is making similar
studies to determine the feasibility of one-way street
development to the northwest. This problem is more
difficult, due to the operation of important car lines
on Pennsylvania Avenue, Madison Avenue and Druid
Hill Avenue. There are now street car routes tra--
versing these three streets, all of which connect the
general vicinity of the Park Terminal with the west-
ern part of the central business district. If these
lines can be combined on Pennsylvania Avenue and
Madison Avenue, Druid Hill Avenue may be used
in combination with MecCulloh Street for alternate
one-way traffic.

McCulloh Street is now designated as a through
highway, but at its northern terminus it is quite in-
accessible. By carrying both McCulloh Street and
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Druid Hill Avenue across the corner of Druid Hill
Park into Auchentoroly Terrace and widening that
thoroughfare, excellent connection can be made with
Gwynns Falls Parkway, Liberty Heights Avenue and
Reisterstown Road. If, by reason of the operation
of these transit lines out of the Park Terminal, Druid
Hill Avenue could not be freed of street car tracks,
it would then be desirable to use Madison Avenue for
this purpose, transferring the lines operating thereon
to Druid Hill Avenue and directing traffic north-
bound upon it, and southbound on MeCulloh Street.

DEFENDANTS® EXHIBIT NO. T7—LETTER
FROM THE BALTIMORE TRANSIT COMPANY
TO THE CITY COUNCIL OF BALTIMORE,
DATED NOVEMBER 1, 1945.

Tar Bavrimore Transit CoMPANY
524 Kquitable Building
Baltimore-2, Md.
Fred A. Nolan
President
November 1, 1945.
Honarable
The President and Members of
The City Council of Baltimore
City Hall
Baltimore, Maryland

Gentlemen :

On October 1, 1945, your Honorable Body passed
Resolution No. 481, requesting this Company to study
the feasibility of removing fixed wheel vehicles from
either Fayette Street or Baltimore Street for the pur-
pose of facilitating the movement of traffic in the
business section of the City.

At the time, the Company, at the request of Mr.
Nathan Smith, Chief Engineer of Baltimore City, was
making a study to accomplish the pre-war proposal
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for the removal of tracks from Charles Street, Saint
Paul Street, Calvert Street and Read Street as well
as the proposals of Mr. Smith asking for the following
changes, viz:

(a) The removal of tracks from Druid Hill Avenue
so that Druid Hill Avenue and McCulloh Street counid
be made one-way streets. Dependent on this plan,
Mr. Smith later asked us to provide for the removal
of tracks from Park Heights Avenue.

(b) The removal of tracks from Fremont Avenue.

(¢) The re-adjustment of operations so that Cam-
den Street and Redwood Street west of Hanover Street
could be made one-way streets.

Since that time, Mr. Smith has farther requested
the Company to provide for the removal of tracks
from Fulton Avenue, and, re-arrange our tracks on
Saratoga and Lexington Streets so that Saratoga
Street could be made a one-way street from Greene
Street to Charles Street. This necessitates the re-
location of a westbound track on Lexington Street
from Park Avenue to Greene Street.

The Management of the Company has considered
vour request and the request of Mr. Smith fully aware
that it is its duty to cooperate in all reasonable plans
for the facilitation of traffic. The Management is
further aware that whatever can be done to facilitate
traffic movement will assist it in its task of moving
its riders expeditiously and safely.

The Company is happy to report that it can ac-
complish both the requests of the Council and of Mr.
Smith and is forwarding you, herewith, copy of its
report which has been submitted to Mr. Smith and
The City Plan Commission.

The plan contained in the report is ambitious and
necessitates the eventual abandonment of more than
half the rail operation in Baltimore City. Under it,
some new and needed bus lines are to be installed
particularly in the Loch Raven Drive area where
three additional schools and a new hospital will soon
be erected.
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Upon the accomplishment of the plan, the remain-
ing rail lines will be serviced by modern rail vehicles
only and new free-wheeled vehicles will be procured to
augment the present small free-wheel fleet of the
Company. The Company believes that when the plan
1s completed the transit facilities in Baltimore will be
the most completely modern of any city in the Coun-
try.

It is the purpose of the Company, wherever practi-
cal, to establish express service so that the travel
time of the users of its facilities will be reduced to a
minimum. By this and by furnishing quick and fre-
quent service, the Companyv hopes to avoid a rapid
decline in revenue which is seriously anticipated in
the industry.

The Company believes that nothing will contribute
more to the welfare of the City than excellent mass
transportation furnished by a prosperous company.
It is the belief of the Company that under the pro-
posed plan excellence of transportation and prosper-
ity can both be attained.

It has been brought to my attention that some fear
has been expressed that the Company’s objective was
to reduce its out-of-pocket tax costs. The Company
has no such objective and it is willing to cooperate
with the City in procuring such legislation as will
continue such costs. However, the Company does not
feel that because of its cooperation in the City’s plans
its total tax costs should be increased.

This is the writer’s first official contact with vour
Honorable Body. I am glad that the Company is able
to cooperate and to accomplish the suggestion con-
tained in your Resolution.

I trust that in the future all our relations may be
equally pleasant and ask vour cooperation and assist-
ance in helping the Company give Baltimore an un-
excelled transportation system.

Respectfully vours,
/s/Fred A. Nolan
President
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DEFENDANTS’ EXHIBIT NO. 9— STATEMENT OF
AVERAGE MAXIMUM NUMBER OF VEHICLES
OPERATED, REVENUE PASSENGERS AND TOTAL
PASSENGERS FOR THE YEARS 1936 TO 1941,

INCLUSIVE.

(Note: Like information for the years 1942 to 1946
(Plaintiffs’ Exhibit No. 15) is incorporated

in Appendix to Plaintiffs’ Brief.)

The Baltimore Transit Company
Baltimore 2, Maryland

AveErace Max. NumBer or VeuicLes OPERATED

‘Weegpays OxLy

Cars Trackless Tr. Buses

1936....... 829 126
1937....... 811 e 145
1938....... 733 21 157
1939....... 684 47 172
1940....... 684 79 191
1941....... 736 84 208

RevENUE PAssENGERS

1936....... 111,989,474 ........ 12,444,494
1937....... 114,689,082  ........ 15,372,601
1938....... 106,949,892 2,754,768 16,697,257
1939....... 102,443,966 8,484,343 18,351,222
1940....... 104,153,868 13,666,657 20,525,855
1941, ...... 117,898,732 18,253,903 23,898,271
ToraL PAssENGERS
1936....... 172,548,993 ........ 17,330,838
1937....... 174,813,883 ........ 21,682,737
1938....... 163,565,856 4,517,720 24,708,242
1939....... 154,929,052 13,446,501 27,476,702
1940....... 155,492,609 21,349,626 30,917,906
1941. .. ..., 173,867,360 28,380,053 36,655,522

Total
955
956
911
903
954

1,028

124,433,968
130,061,683
126,401,917
129,279,531
138,346,380
160,050,906

189,879,831
196,496,620
192,791,818
195,852,255
207,760,141
238,902,935

Research Dept., June 25, 1947



DEFENDANTS® EXIIIBIT No. 12— STATEMENT OF MILES OF TRACK ESTIMATED TO BIG

ABANDONED, ESTIMATED UNDEPRECIATED BOOK VALUK OF PROPERTY TO BE
RETIRED AND PERCENTAGE OF TRANSIT COMPANY REVENUES AFFECTED BY
CONVERSION, TO THE EXTENT APPROVED BY THE PUBLIC SERVICE COMMISSION.

(NOTE: Plaintiffs printed as an appendix to their brief (Plaintiffs’ Exhibit No. 8) a schedule giving the same in-
formation shown by this statement but adding to it a compilation of the estimated miles of track to be abandoned, the
estimated retirement value thereof and the estimated percentage of revenues to be transferred, if in addition to the
abandonments approved by the Commission, the entire conversion plan is approved and effected.)

THE BALTIMORE TRANSIT COMPANY

Statement of miles of track estimated to be abandoned, estimated undepreciated book value of

property (including overheads) to be retired and percentage of total Transit Company
revenues affected by such abandonment.

Estimated Estimated
Estimated Retirement Percent of
Proposed Miles of Undepreciated Transit Co.
Project Date of Track to be Book Value Revenues to be
No. Abandonment Abandoned Car Lines Affected Including Transferred
Overheads to Coach Co.
1 June 22, 1947 19.81 Nos. 1 and 11 Gilmor St., No. 17 St. Paul
St. and No. 29 Roland Park........... $2,869,905 6.96
5 July 13, 1947 1996 No. 6 Curtis Bay....................... 3,382,543 6.40
5 Aug. 3, 1947 1950 No. 20 Point Breeze, No. 15 Baltimore St.
(between Gay St. and west end), No. 16
Madison Ave., No. 19 Harford Ave.
(south end) and Nos. 5 and 33 West
Arlington (east end)................. 2,893,565 5.27
5 Sept. 1, 1947 9.57  No. 1 Gilmor St. (west end)............. 808,685  (A) 0.00
5 Oct. 1947 12,61  No. 2 Carey St. & No. 13 Wolfe St. branch 1,845,024 4.24
77.45 $11,799,722* 22.87

*The total undepreciated book value of road and equipment is $62,026,740.00: the amount of that to be abandoned, therefore,
is 19.029, of the total.
(A) Plan comprehends conversion from rail to trackless trolley. Revenues would remain in Transit Co.

Auditing Dept., June 25, 1947,

(19 -ddvy)
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DEFENDANTS’ EXHIBIT No. 13— LIST OF DIREC-
TORS OF THE BALTIMORE TRANSIT COMPANY
FROM 1944 TO DATE.

Name From To
Edwin G. Baetjer......... July 9, 1935  April 24, 1945
Harrv N. Baetjer ......... April 9, 1947 Now in office
J. Cookman Boyd, Jr...... April 25, 1945 Now in office
George C. Cutler.......... Feb. 25, 1936 Mar. 13, 1945
John B. Duvall ........... Mar. 14, 1943 Jan. 1, 1946
E. Roy Fitzgerald.........April 25, 1945 Now in office
John S. Gibbs, Jr.......... July 9, 1935 Now in office
Claude M. Gray........... Nov. 19, 1946 Now in office
Joseph P. Healy.......... July 9, 1935 Now in office
Baneroft Hill ............ April 8, 1936 July 1, 1945
Austin McLanahan ....... July 9, 1935 Dec. 31, 1944
S. Page Nelson ........... April 25, 1945 Now in office
Fred A. Nolan............ July 25, 1945 Dee. 12, 1946
Walter F. Perkins ........ June 20, 1944 Now in office
A.H. S Post............. July 9, 1935 Now in office
C. Frank Reavis.......... Feb. 27, 1945 Now in office
A, W, Smith............../ April 25, 1945 Now in office
Arthur D. Stebbins........ July 9, 1935 July 25, 1945
John L. Swope ........... July 9, 1935 Nov. 19, 1946

Jotn L. Swope ........... Feb. 27, 1947 Now in office
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DEFENDANTS’ EXHIBIT NO. 14 — RESOLU-
TION NO. 481 ADOPTED BY THE CITY COUN-
CIL OF BALTIMORE ON OCTOBER 1, 1945
(extracts only in accordance with the Stipulation).

Be it Resolved by the City Council of Baltimore,
That The Baltimore Transit Company is urgently
requested to study the feasibility and practicability
of replacing street cars or fixed wheel traffic with
free wheel transportation completely on either Fay-
ette Street or Baltimore Street, for the purpose of
facilitating the movement of traffic through the Down-
town section; and be it further

Resolved, That a copy of this Resolution be for-
warded to the proper officers of The Baltimore Tran-
sit Company.

DEFENDANTS’ EXHIBIT NO. 16—0ORDINANCE
NO. 515 OF THE MAYOR AND CITY COUNCIL
OF BALTIMORE APPROVED JULY 11, 1946
(Extracts only in accordance with Stipulation).

SectioN 1. Be it ordained by the Mayor and City
Council of Baltimore, That Calvert Street, from Uni-
versity Parkway to Lexington Street, be and it is
hereby declared to be a one-way street for vehicular
traffic, and to be used by said traffic in a southerly
direction only.

St. Paul Street, from Center Street to University

Parkway, is hereby declared to he a one-way street
for vehicular traffic, and shall be used by said traffic
in a northerly direction only.
. Charles Street, from Twenty-ninth Street to Fay-
ette Street, is hereby declared to be a one-way street
for vehicular traffic, and shall be used by said traffic
in a southerly direction only.
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Liberty Street, from Fayette Street to Saratoga
Street, is hereby declared to be a one-way street for
vehicular traffic, and shall be used by said traffic in
a northerly direction only. ‘

Cathedral Street, from Saratoga Street to Mt.
Royal Avenue, is hereby declared to be a one-way
street for vehicular traffic, and shall be used by said
traffic in a northerly direction only.

* * * * * *

Sec. 5. And be it further ordained, That this ordi-
nance shall become effective upon the abandonment
of rail or fixed-wheel traffic on Calvert Street, be-
tween Read Street and Lexington Street, on St. Paul
Street, between North Avenue and University Park-
way, and on Charles Street, between North Avenue
and Read Street—except for one block south bound
between North Avenue and Lafavette Avenue.

DEFENDANTS’ EXHIBIT NO. 17—ORDINANCE
NO. 921 OF THE MAYOR AND CITY COUNCIL
OF BALTIMORE APPROVED May 20, 1947
(Extracts only in accordance with Stipulation).

Section 1. Be it ordained by the Mayor and City
Council of Baltimore, That Ordinance No. 515, ap-
proved July 11, 1946, be and it is hereby repealed
and reordained, with amendments, to read as follows:

1. Calvert Street, from University Parkway to
Redwood Street, is hereby declared to be a one-way
street for vehicular traffic, and shall be used by said
traffic in a southerly direction only.

St. Paul Street, from Centre Street to Thirty-first
Street, is hereby declared to be a one-way street for
vehicular traffic, and shall be used by said traffic in
a northerly direction only.
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Charles Street, from Twenty-ninth Street to Fay-
ette Street, is hereby declared to be a one-way Street
for vehicular traffic, and shall be used by said traffie
in a southerly direction only.

Liberty Street, from Fayette Street to Saratoga
Street, is hereby declared to be a one-way street for
vehicular traffic, and shall be used by said traffic in a
northerly direction only.

Cathedral Street, from Saratoga Street to Chase
Street, is hereby declared to be a.one-wayv street for
vehicular traffic, and shall be used by said traffic in
a northerly direction only.

* * * * * *

5. The provisions of this ordinance relating to
Calvert Street and St. Paul Street shall become effec-
tive upon the abandonment of rail or fixed-wheel
traffic on Calvert Street, between Read Street and
Redwood Street, on St. Paul Street, between North
Avenue and University Parkway, and the provisions
of this ordinance relating to Charles Street and
Cathedral Street shall become effective upon the
abandonment of rail or fixed-wheel traffic on Mary-
land Avenue, between Twenty-fifth Street and Biddle
Street, except for one block northbound between
Lafayette Avenue and North Avenue; and on Charles
Street, between North Avenue and Read Street, ex-
cept for one block southbound between North Avenue
and Lafayette Avenue.
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DEFENDANTS’ EXHIBIT NO. 15—-0ORDINANCE
NO. 393 OF THE MAYOR AND (CITY COUNCIL
OF BALTIMORE, APPROVED MAY 16, 1944
(Extracts only in accordance with Stipulation).

ORDINANCE

An ordinance approving, and directing the Mayor to
execute a certain contract between the Mayor and
City Couneil of Baltimore and The Baltimore Tran-
sit Company and The Baltimore Coach Company,
relating to the use of the City’s streets by said
companies, the conversion of a portion of the street
car operations in Baltimore City to buses, and pro-
viding for the settlement or arbitration of certain
claims arising out of the use of said streets by said
companies and an adjustment of certain taxes with
said companies, all as contained in said contract,
which contract is set out in this ordinance.

Section 1. Be it ordained by the Mayor and City
Council of Baltimore, That the following contract
between the Mavor and City Council of Baltimore,
as party of the first part, and The Baltimore Tran-
sit Company and The Baltimore Coach Company, as
parties of the second part, be and the same is hereby
approved, and the Mavor of Baltimore be, and here-
by is authorized, empowered and directed to execute
and deliver the same on behalf of the Mayor and City
Council of Baltimore as its contract:

Trais AcreeMENT, Made this .. = day of May,
1946, upon the mutunal considerations hereinafter set
forth, by and between the Mayor and City Counecil
of Baltimore, a municipal corporation (hereinafter
usually termed ‘‘City’’), party of the first part, and
The Baltimore Transit Company and The Baltimore
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Coach Company, both corporations of the State of
Maryland (hereinafter usually termed respectively
“‘the Company’’ and ‘‘Baltimore (Coach Company’’),
parties of the second part,

WITNESSETH :

(1) Within thirty days after the passage of an
ordinance approving this contract, the Company will
pay the City the sum of $2,500,000.

(2) During the years 1946 and 1947 the Company
will pay the City the same taxes and charges on oper-
ations by street car and trolley coach which were
pavable under all laws, ordinances and agreements in
force prior to the passage of Ordinance No. 276, ap-
proved December 17, 1945, except that, for the pur-
pose of avoiding disputes as to the deductibility of
certain expenses of the Company in computing any
net income tax for the years 1946 and 1947 payable
under Ordinance No. 281, approved September 1, 1932,
it is agreed that the Company’s net income tax pay-
ment under said ordinance for the year 1946 shall be
$100,000 and for the year 1947 shall be $50,000. Such
amounts shall be payable on the respective due dates
of any income tax for said years under said ordinance.

(3) In addition, during the vears 1946 and 1947,
the Company and Baltimore Coach Company will pay
the City in equal quarterly instalments in the same
manner as the Park Tax is now payable a tax equal
to 2% of the respective gross revenue derived by them
from transportation by motor coach in the City of
Baltimore.

Unless modified by agreement, ordinance or statute,
the same rate of taxes on such gross receipts from
motor coach operations shall be paid in years subse-
quent to 1947. Such 2% tax shall be a minimum City
bus tax, independent of any present or future license,
property or other tax imposed by the State or any
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present or future division of any State tax between
the State and City and shall continue to be payable
to the City whether or not additional taxing powers
with respect to motor coach operations are hereafter
granted by the Legislature to the City. Neither the
Company nor the Baltimore Coach Company shall
seek legislation in any way reducing or restricting
such 2% tax nor contest in litigation or otherwise the
right of the City to collect and retain such tax in any
future year. However, as provided in paragraph 5
below, the City may seek authority to impose and the
Company and Baltimore Coach Company may op-
pose additional or increased taxes above such 2% tax.

(4) The payment provided to be made in para-
graph 1 above and the other obligations herein as-
sumed by the Company and Baltimore Coach Com-
pany shall be in complete discharge of the following
obligations and liabilities of the Company and Bal-
timore Coach Company to the City:

(a) All obligations and liabilities, if any, of the
Company (i) to restore paving on, or pave or repave
at any future time, any section of any street where
the Company has abandoned street railway operations
pursuant to its Conversion Program hereinafter re-
ferred to, or, except as provided in paragraph 9, to
remove track structures from such sections upon such
abandonment, and (ii) to maintain or repair any of
such sections of such streets after such abandonment.
Track on which street car operations have ceased,
but reserved for emergency operations, shall not be
deemed to have been abandoned for the purposes of
this paragraph. Prior to the actual abandonment
of any section of any street included in the Con-
version Program, the Company shall continue to
maintain and repair paving in the track area in
the same manner as now required under existing
franchises, agreements and ordinances. However, the
obligations, if any, of the Company to pave or re-
pave any such section prior to its actual abandonment
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shall be limited to cases where the City has given at
least nine months written notice to the Company, re-
quiring it to pay a portion of the costs of such paving
or repaving and where such section shall not be ac-
tually abandoned within such nine-months period.

(b) All obligations and liabilities of the Company
and Baltimore Coach Company to the City accruing for
all periods prior to December 31, 1945, for or with re-
spect to the following: The Park Tax; all franchise
charges; all obligations to maintain and repair pav-
ing; all obligations to pave or repave streets (except
with respect to paving, if any, contracted for prior to
December 31, 1945, and not yvet completed or paid
for); all obligations for the use of streets under ex-
pired franchises; all obligations for taxes or other
charges with respect to operations by motor coach;
all license fees; all use charges; all easement taxes;
and all capital stock taxes. The Company shall not,
however, be relieved of any obligation or liahilities
accruing after December 31, 1945 whether for taxzes
(except as provided in Sub-section (¢) of Paragraph
4 and in Paragraph 5 hereof), street paving, street
repaving or paving maintenance with respeet to its
street railway operations on any street upon which
its cars continue to operate.

(e) All claims of every nature of the City against
the Company or Baltimore Coach Company for taxes
on bus operations or inerease in the Park Tax for the
vear 1946 under Ordinance No. 276, approved De-
cember 17, 1945.

(5) The City will not impose upon the Company or
Baltimore Coach Company any additional faxes or
franchise charges of any nature whatsoever or
charges for use of streets under expired franchises,
for or applicable to the years 1946 and 1947, except
as additional charges for taxes for vear 1947 may re-
sult from agreement or arbitration of the matters de-
scribed in paragraph 11 below, but this restriction
upon the City shall not be construed to affect its right
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to receive and retain any portion of State taxes allo-
cated for any vear to the City by existing or future
legislation. The City reserves the right to apply to
the Legislature for additional taxing powers applic-
able to the properties and operations of the Company
and Baltimore Coach Company for the year 1948 and
subsequent vears. Nothing herein contained shall
prejudice any rights, claims or defenses of either the
City or the Company with respect to the power of the
City to impose taxes or other charges upon the Com-
pany or the Baltimore Coach Company, their prop-
erties and operations for the year 1948 and subse-
quent vears or to seek additional powers so to do or
additional rates of tax.

(6) The Company will with reasonable diligence
and as reasonably soon as necessary equipment can be
obtained therefor proceed to carry into effect its Con-
version Program substantially as set forth in its plan
dated November 1, 1945, providing for the conversion
from street car operations to free-wheel operation of
approximately 58% of the Company’s single track
street car mileage. To this end the Company will
with reasonable promptness make and prosecute be-
fore the Public Service Commission of Maryland ap-
propriate application or applications for authority to
abandon street car operations and substitute free-
wheeling operations as set forth in its plan. The City
represents that it is in favor of the adoption of the
Company’s Conversion Program in substance and in
principle and agrees to support in substance and in
principle before the Public Service Commission such
program or a program of substantially equivalent
scope and involving substantially equivalent mileage.
When and as the Conversion Program or portions
thereof are put into effect, the City will take appro-
priate action by ordinance or ordinances to establish
one-way streets substantially as contemplated in such
program, and to grant the Company, at the presently
established standard rate of charges, such franchises
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for new trackage as may be required to put in effect
such Conversion Program as may be approved by the
Public Service Commission.

(7) The City will set aside and from time to time
in its discretion will spend the sum of $2,000,000, from
the funds received from the Company pursuant to
paragraph 1 above, for the sole purpose of repaving,
restoring, maintaining or resurfacing the streets in-
volved in the Company’s Conversion Program.

(8) In case, after application made to the Public
Service Commission as above provided, the Commis-
sion shall finally refuse to permit the Company to
carry out the entire Conversion Program or any sub-
stantially equivalent program so that such entire pro-
gram cannot become effective, the Company shall be
entitled to a credit with respeet to $1,750,000 of the
$2,000,000 fund referred to in paragraph 7, in the pro-
portion which the mileage of the Conversion Program
disapproved by the Commission hears to the total
mileage involved in the Company’s Conversion Pro-
gram. Such eredit shall be applied by the Company
and Baltimore Coach Company to any taxes there-
after accruing and owing to the City until such credit
is fully applied. In such case, the City’s obligation
under paragraph 7 above to devoie the cash funds to
paving shall be proportionately reduced.

(9) The Company reserves and shall retain title to
all poles, wires and overhead structures wherever
located, and all rail, ties and loading platforms in un-
paved areas, and all rails in the paved areas, included
in the Conversion Program. Upon abandonment of
street railway operations in any street or portion
thereof, the Company will with reasonable diligence
and at its expense remove all such poles, wires and
overhead structures in the streets or portions thereof
so abandoned and, upon abandonment of street car
operations in any street or portion thereof which is
unpaved, the Company will also similarly remove all
rails, ties and loading platforms in such unpaved
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areas, thereafter smoothing the surface so as not to
disturb the existing drainage in such areas. In con-
nection with removing any poles the Company will re-
pair any damage to the pavement caused by such re-
moval. Whenever at any time in the future the City
shall decide to repave any street, or portion thereof,
in which there is track abandoned under the Conver-
sion Program, the City will give the Company written
notice thereof. Within thirty days thereafter the Com-
pany shall notify the City in writing either (a) that the
Company does not desire to pay any cost of removal
of rail in such street or portion thereof, in which case
the Company shall thereupon convey to the City all
its interest in such rail and have no further claim with
respect thereto, or (b) that the Company agrees to
pay the City the sum of $1,000 per mile of single track
(consisting of two rails), in which case the City shall
break the paving in such manner as to expose the rails
to the top of the tie, and the Company shall promptly
thereafter at its expense remove the rails so exposed.
Pending the determination of the City to repave any
such street, or portion thereof, the City may in its dis-
cretion resurface the street over the track without
modifying the respective rights of the Company and
the City with respect to the ultimate removal of the
rails as above provided.

(10) Promptly after the Company shall abandon
street car operation on any street or way under the
Conversion Program, the Company will convey to the
City all the Company’s right, title and interest in and
to the street or way in which such abandonment occurs,
reserving only title to the rails, ties, loading plat-
forms, poles, wires and overhead structures, and as
above provided. Easement taxes, if any, on any prop-
erty so conveyed shall be adjusted to the date of such
conveyance.

(11) In order to promote future cooperation be-
tween the City and the Company by eliminating the
subject matter of recurring controversies, the Com-
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pany and the City will endeavor promptly to agree
upon the following matters:

(a) The City’s claims, applicable to the year 1947
and subsequent years, that the gross receipts Park
Tax should be applied to portions of the Company’s
trackage upon which easement taxes have instead been
paid, and that the allocation of gross revenues based
on mileage in the City and in the adjoining counties,
does not fairly reflect the proper distribution of such
revenues.

(b) The proper method of fairly allocating bus
revenues between operations in the City and the ad-
joining counties for the purpose of computing bus
taxes on gross revenues from motor coach operations
in the City.

If the parties shall not reach agreement as to any
of the aforegoing matters, any such unsettled dispute
between them shall be finally determined by arbitra-
tion by three arbitrators, one selected by each party
and the third selected by these two. The cost of such
arbitration shall be equally divided unless the arbi-
trators shall otherwise determine.

(12) The suit in equity now pending in the Circuit
Court of Baltimore City between the parties shall
promptly be disposed of in accordance with a stipula-
tion of the parties in conformity herewith. The terms
of this settlement shall inure to the benefit of and be
binding upon the Company, Baltimore Coach Com-
pany, and any other company which may operate a
transportation business in the City of Baltimore and
which shall be either controlled by, or under common
control with, the Company, and their respective suc-
cessors and assigns.

In TestiMmony WrEREOF, the parties hereto have
caused these presents to be duly executed on their re-
spective behalfs, with their corporate seal attached;
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its execution on behalf of the City having been author-
1zed by Ordinance, and on behalf of second parties by
their respective Boards of Directors.

Mavor axnp Crry Councrn oF BALTIMORE,

By.
Mayor
Test
Tae BarriMmore Traxsit Company,
By.
President
Test
Tue Bavrimore Coacua Company,
By. o
President
Test

................................

................................

Assistant City Solicitor.
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DEFENDANTS' EXHIBIT NO. 19 — ORDER OF
THE DISTRICT COURT OF THE TUNITED
STATES FOR THE DISTRICT OF MARYLAND
DATED June 14, 1935, CONFIRMING PLAN OF
REORGANIZATION OF THE UNITED RAIL-
WAYS AND ELECTRIC COMPANY OF BALTI-
MORE, et al.

A In the
Distriet Court of the
>  United States
For the

J District of Maryland

I~ re ProOCEEDINGS FOR THE RE-
ORGANIZATION OF THE UXNITED
Ramwways axp Evectric CoMm-
PANY OF BALTIMORE.

* * * * * *

This cause coming on to be heard upon the appli-
cation for the confirmation of the Plan of Reorgani-
zation of the United Railwavs and Electric Company
of Baltimore, The Marvland Electric Railways Com-
pany and the Baltimore, Sparrows Point and Chesa-
peake Railway Company, dated February 19, 1935,
and the modification thereof dated April 12, 1935,
heretofore filed in these proceedings, and due notice
having been given to all parties entitled thereto and
schedules having been filed and testimony taken
sufficient to disclose the affairs of the debtor and the
fairness of the Plan, and due opportunity afforded
to all parties in interest to ohject thereto, and all
objections having been heard, the Court finds—

(a) That such Plan is fair and equitable and does
not discriminate unfairly in favor of any class of
creditors or stockholders, and is feasible.

(b) That said plan has been accepted in writing by

creditors holding more than two-thirds in amount
of all claims of each class of creditors of each of said
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debtors, and by stockholders holding a majority of
the stock of each of said debtors.

(¢) That said plan has been duly approved by the
Public Service Commission of Maryland.

(d) That all the requirements for and provisions
with respect to the confirmation of such plan pre-
scribed by clause (f) and other relevant clauses of
Section 77-B of the Aects of Congress Relating to
Bankruptey have been complied with.

It is, therefore, this 14th day of June, 1935, Order-
ed by the Distriect Court of the United States for
the District of Maryland—

First—That the Plan of Reorganization of the
United Railways and Electric Company of Balti-
more, The Maryland Electric Railwayvs Company and
Baltimore, Sparrows Point and Chesapeake Railway
Company, dated February 19, 1935, and the modifica-
tion thereof dated April 12, 1935, filed in these pro-
ceedings, be and the same is hereby confirmed.

Second — That the Maryland Electric Railways
Company and Baltimore, Sparrows Point and Chesa-
peake Railway Company shall each assign, transfer
and convey to The United Railways and Eleetric
Company of Baltimore (under said or any changed
name) all of its property, real, personal and mixed,
and wheresoever situate. That The United Railways
and Electric Company of Baltimore and said other
debtor corporations shall proceed to put into effect
and carry out said plan and the orders of the court
relative thereto under and subject to the supervision
and control of the Court.

Third—The Court reserves for further determina-
tion any questions or issues arising in these proceed-
ings and not disposed of by this decree, including the
question of the priority of the claims of the Con-
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solidated Gas Electric Light & Power Company of
Baltimore, State Roads Commission of Maryland,
Alexander Brown & Sons, now pending in these pro-
ceedings, and the affirmation or rejection of execu-
tory contracts and unexpired leases mentioned in the
schedules heretofore filed in these proceedings.

Winriam C. CoLEMaN
U. S. Distriet Judge.

United States of America
Distriet of Maryland, to wit:

I, CHARLES W. ZIMMERMAN, Clerk of the Dis-
trict Court of the United States for the District of
Maryland, do hereby certify that the aforegoing is
a true copy of the Order of Court Confirming Plan
of Reorganization, which was entered and filed on
the 14th day of June, 1935, in the therein entitled
case of In re: Proceedings for the reorganization of
the United Railwayvs and Electric Company of Balti-
more, No. 8204 Bankruptecy Docket in said Distriet
Court.

Ix TesTiMonYy WHEREOF, I hereunto set my hand and
affix the seal of the said District Court this 3rd day
of July, 1947.

Chas. W. Zimmerman

Clerk of the said Distriet Court.
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DEFENDANTS’ EXHIBIT NO. 20—ANNUAL RE-
PORTS OF THE UNITED RAILWAYS AND
ELECTRIC COMPANY OF BALTIMORE FOR
THE YEARS 1923 THROUGH 193¢ AND AN-
NUAL REPORTS OF THE BALTIMORE TRAN-
SIT COMPANY FOR THE YEARS 1935
THROUGH 1946 (Extracts only in accordance
with Stipulation).

Annual Report for the year ending December 31, 1925

Your Company owns all of the important bus lines
in Baltimore and there seems to be satisfactory evi-
dence that the number of private automobiles that
can be conveniently used for business transportation
is rapidly reaching a maximum.

There is evidence of a return to the street cars as
the cheaper and more convenient mode of transporta-
tion. If this continues, then in the absence of special
factors, the Company may look forward to inereasing
gross receipts to give it a fairer return than it is now
earning. Should this prove to be a disappointment,
and the next few months should determine this, the
investor still may have entire confidence, as back of
his bonds and stock, there is now a proven and ac-
cepted value on which the Commission and the Courts
will grant a fair return.

East Fayette Street Bus Company: With the ap-
proval of the Public Service Commission of Maryland,
The Baltimore Transit Company, one of your Com-
pany’s subsidiaries, acquired during the year all of
the buses, property, rights, privileges, franchises, ete.,
of the East Fayette Street Bus Company, including
the Gray Line Sight-Seeing franchise. The Baltimore
Transit Company now operates bus service on Charles
Street, Mt. Royal Avenue, Bentalon Street, Chester
Street, the Alameda and Monroe Street. It also
operates trackless trolley service from Gwynn Oak
Junction to Randallstown. Bus service on East
Fayette Street is operated by the East Fayette Street
Bus Company.
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Annual Report for the year ending December 31, 1926 :
Bus Service:

Your Company through its subsidiary, the Baltimore
Coach Company, now owns or controls practically all
the busses operating within Baltimore City and subur-
ban territory. In addition, the Baltimore Coach Com-
pany owns what is known as ‘‘The Gray Line,”” which
operates sight-seeing tours. There are only eight
single busses still operating in Baltimore not con-
trolled by your Company. These are operated by
owners under old franchises granted before the Public
Service Commission ruled that it was to the interest
of the public that the transportation system of the
City, including electric lines and busses, should be
co-ordinated under one management, provided that
management responded to reasonable public requests.

Your Company has never been placed in the posi-
tion where it has been necessary to refuse a request
approved by the Public Service Commission.

Some of the bus lines are beginning to show a reas-
onable profit others do not. It should be remembered,
however, that in a sense the bus lines are competitive
with the street railway lines. To this extent it is
difficult to measure their value as separate units. As
supplementary to the railways svstem they are of a
great value, some of the bus lines in addition to their
own operating income acting as valuable feeders to
the street railways.

The Baltimore Coach Company, your Company’s
subsidiary, now owns 81 busses and 3 trackless trol-
leys, and operates a total route mileage of 48.8 miles
and gave service to the extent of 1,159,887 miles dur-
ing the year 1926.

Annual Report for the year ending December 31, 1927 :
Bus Service:

Your Company’s bus operating subsidiary, The
Baltimore Coach Company, has continued operations
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during the yvear on the basis of a co-ordinated system
that would best fit the general transportation require-
ments of the Community.

The Baltimore Coach Company now owns 108 buses
and 3 Trackless Trolleys and operates a total mileage
of 45.22 miles.

The total operation for the year 1927 including the
Randallstown Trackless Trolley line, was 2,113,819
bus miles, an increase of 541,566 miles at a total ex-
pense of $732,298.43, a decrease of $12,118.29. The
total revenue was $788,808.95, an increase of $75,-
016.44 and the net income was $56,510.52 against a
deficit of $31,024.21 in 1926.

The revenue from the special bus operation, under
the Gray Line Association Membership, amounted
to $129,776.51, an increase of $21,123.58 with a net in-
come over and above all expenses both direct and in-
direct of $20,082.14 (included in above net income),
an increase of $8,769.67.

There have been some interesting developments in
bus designs and in the application of buses to city
transportation. Your company is studying the possi-
bilities of these developments so as to take advantage
of any improvement that might better its position
and reduce operating expenses.

Three bus lines, the Rosedale line, the Druid Hill
Park line and the Gibbs Building line, totaling 7.89
miles, were abandoned during the year. Tracks and
cars were substituted for the latter line. Two bus
lines totaling 4.80 miles were added. The Lansdowne
line operating as a feeder from the end of the Wash-
ington Boulevard car line was acquired. The Lake-
land line, operated as a feeder from the end of the
Westport car line, was taken over at the request of
the Public Service Commission.

Annual Report for the year ending December 31, 1928:

Bus Service:
The Baltimore Coach Company, all of whose capital
stock is owned by your Company, now operates one
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hundred and eight buses and three trackless trolleys
over permanent routes totaling 45.22 miles. Several
types of coaches were tried out during the vear in
order to obtain a practical demonstration of the ad-
vantages to be derived from their use, however, no
additional equipment was added and no new equip-
ment was purchased.

The total operation for the year 1928, including the
Randallstown Trackless trolley line, was 2,257,320 bus
miles, an increase of 143,501 miles.

Total gross receipts for bus lines operated by Balti-
more Coach Company aggregate $840,536.28, operat-
ing expenses and depreciation $785,823.47—net profit
$54,712.81—a decrease of $1,797.71 as compared with
1927.

The Baltimore Coach Company owns all of the
buses operating on regular schedule in Baltimore City
with the exception of but eight buses licensed in the
early days of bus operation.

Your Company also owns what is known as the
Gray Line—a company operating special trips to local
and nearby points of interest and offering buses for
hire.

Plans have been completed for a new garage and a
lot on the west side of Taylor Avenue, south of Twen-
ty-fifth Street, has been purchased and graded. This
garage will take care of the storage and operation
of one hundred and seventy-five (175) buses and of
the maintenance and repair of these buses and all of
the Railway Company’s automotive equipment. It
will replace the two existing garages.

Annual Report for the year ending December 31, 1929:

Street Traffie—During the past year, the first City
ordinance relating to street congestion caused by auto-
mobile parking, was passed, and as a result material
improvement has been accomplished in the speed of
all vehicles through certain congested areas.

At the request of public authorities your Company
has furnished engineering and traffic assistance to the
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Police Department in devising plans for the installa-
tion and operation of automatic traffic signals. In the
downtown district a study was made of several differ-
ent methods of operating the traffic signals to deter-
mine that which would give the best result for all
users of the streets. Through this application of
scientific methods to traffic signaling improvement in
the speed of traffic in the signal controlled area has
resulted and delays due to traffic signals have been
reduced.

One of the practical results of traffic studies has
been the speeding up of street cars in the downtown
district. Reductions of 12 to 17 per cent. in scheduled
running times have been effected on a number of lines.
This faster speed of street cars has permitted more .
rapid and more orderly movement of all traffic.

Bus Service—The bus service conducted through
your subsidiary company, the Baltimore Coach Com-
pany, has been increased by the addition of three new
routes during the past year. Those on Reisterstown
Road and Middle River are extensions of car service
and a de luxe service coach line operated into the
Roland Park distriect. At the present time there are
122 units in operation over 61 miles of permanent
route, operating 2,435,000 bus miles per year.

Annual Report for the year ending December 31, 1930:

Track Work. During the year 13 miles of track
were reconstructed ; a portion of this work was carried
out in co-operation with the State Roads Commission
in its program for the improvement of York, Reisters-
town and Frederick Roads.

An item of major improvement has been under-
taken in co-operation with the city in the relocation of
tracks through the Eastern Avenue Underpass, which
when completed will make possible an improved serv-
ice to the southeastern district, freed from the delays
and hazards incident to the present nine crossings of
steam railroad tracks at grade.
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Six loops and wyes were constructed at various
points upon those lines equipped with new cars.

Car Shops. Shop organization has devoted con-
siderable attention to the details of construetion of the
new cars, and to breaking in of cars as received from
the manufacturers in order that they might actually
perform, under service conditions, up to the high
standards set for this new type of equipment.

Arrangements have been made whereby the mainte-
nance and overhaul of the busses operated by the Bal-
timore Coach Company (a subsidiary of your Com-
pany) can be taken care of in the various shops under
the supervision of the Superintendent of Rolling
Stock and Shops.

Bus Service. Your subsidiary, the Baltimore Coach
Company, also entered upon a program of betterment
of service. During the year, the Company purchased
new double-decked busses of the very latest type in
substitution for the old type units assigned to the
Charles Street route. The improvement in speed of
operation and comfort to the passenger has met with
a gratifying increase in the patronage along this
route.

Axnnual Report for the year ending December 31, 1931 :

Bus Service. In continuation of the program for
service betterment, your wholly owned subsidiary, the
Baltimore Coach Company, purchased 50 of the latest
type of busses to be used in substitution for the old
type units upon the more important routes in various
parts of the City. It has been necessary to pay for
the new busses and incidental capital expenditures out
of its income, through delayed payments or temporary
bank loans, on which your Company is guarantor.

Annual Report for the year ending December 31, 1937 :

Traffic Plans. Mayor Jackson in Mareh, 1934,.ap-
pointed a traffic commission to make recomn1endat19ns
as to methods for better handling of traffic in the City.
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This commission after making a detailed and careful
study has formulated a comprehensive plan for Balti-
more. Your Company is actively cooperating with
the Commission, in carrying out this plan.

The City desires to remove the tracks from Howard
Street between Madison and Linden Avenues to facili-
tate traffic when the Howard Street bridge is opened.
To cooperate, we have offered to abandon rail service
on Linden Avenue, most of Howard Street and Sharp
Street and to replace this service with a Trackless
Trolley line; if this is successful, to convert the twenty-
seven or Federal Street line to Trackless Trolley, and,
if these steps are successful, to convert the ten or
Roland Park line to Trackless Trolley by way of the
new Howard Street bridge.

The_thirty-two or Howard Park line would be di-
verted to Madison Avenue and Eutaw Street. The
ten or Roland Park line would be diverted to Park
Avenue as long as it remained a rail line. This seems
to be the best plan available if we are to comply with
the City’s request. The plan is now in the hands of
the Traffic Commission which is to hold public hear-
ings on it.

Cross Town Line. In August of 1937, we opened
the Cross-town bus line from Edison Highway and
Erdman Avenue on the East, to Liberty Heights Ave-
nue and Druid Park Drive on the West. It was not
expected that this line would pay and it has not paid.
In fact, it operates at a loss, but, it is undoubtedly a
public convenience and we hope to be able to con-
tinue it.

Diesel Buses. Your Company has now in service
eighteen large diesel-electric drive buses. They are
much more economical of fuel than the gasoline engine
and so far have given no more mechanical trouble
than the gasoline engine.

Future Policy. The policy of your Management is
to develop all three types where each seems best fitted
—gasoline and diesel buses for light, trackless trolley
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for medium, and modern rail cars for heavy service.
No one can fortell what may happen in the future but
we know of no large city ‘‘going to gas buses’’ en-
tirely.

Annual Report for the year ending December 31, 1945:
Trarrice ProBLEM Grows—Erriciext Traxsit NEEDED

Traffic paralysis or near-paralysis, irregular, slow
and unattractive transit service, streets congested be-
cause of narrowness and inadequacy, insufficient
parking facilities—all are facets of the same problem.
There seems to be agreement in Baltimore that this
problem exists and that it urgently requires solution.

There is also agreement amongst planning author-
ities that efficient public transit is one of the import-
ant answers to the traffic congestion problem. It is
now well understood that a Citv street capable of
carrving 2000 persons per hour by individual trans-
portation alone (the private automobile), can, if a
public transit line be added, carry 12,000 persons per
hour. Thus it takes six streets to ecarry by private
transportation alone the number of persons which can
be carried on one street equipped with a public tran-
sit line.

The principle is now well established that the most
efficient use of street space for traffic calls for methods
which permits its use by the greatest number of
people. Practical realization of the henefits of this
principle means that transit lines must attain a maxi-
mum degree of attractiveness to the gencral publie
and streets must offer a maximum of capacity for
carrying people with a minimum of delays and hin-
drances.

Prans For IMPROVEMENT LAUNCHED 1IN 1945

Plans embodying these requirements were com-
pleted and made public during the past vear, but
were made impossible of adoption in 1945.
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City authorities were first to launch these plans.
Under date of Mayv 21, 1945, the Chief Engineer of
Baltimore City sent to the Mavor a comprehensive
program for one-way strects and substitution of free-
wheel for fixed-wheel public transit lines on a num-
ber of important arteries. In his report to the Mayor
introducing his description of this program, the Chief
Engineer wrote:

““The benefits which have been derived from the
removal of car tracks from Franklin Street, the
construction of the Orleans Street Viaduct, the im-
provements to the surfacing of Franklin and Mul-
berry Streets and their designation as one-way
streets have demonstrated that such changes will
go a long way toward expediting vehicular move-
ment.”’

In October, 1945, the City Council of Baltimore,
by resolution, asked vour Company to study the
feasibility of removing fixed-wheel vehicles from
either Fayette Street or Baltimore Street and sub-
stituting free-wheeling.

The Chief Engineer’s plan was agreed to by your
Company which set to work arranging routings and
substitutions of free-wheel for fixed-wheel vehicles
in accordance with the recommendations of the Chief
Engineer of Baltimore, the resolution of the Balti-
more City Council, and the program of the City Plan
Commission. Throughout this planning period we
kept in close touch with the Chief Engineer, the Com-
mission on City Plan, and other City authorities.
Before public announcement of the plan the Public
Service Commission was consulted and informed on
all details. The completed plan was announced and
published November 1, 1945, and submitted to the
Public Service Commission for approval of the first
of the seven ‘‘Projects’’, or groups of changes.

However, while the completed plan met the re-
quirements of the City authorities, other City officials
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declared your Company should pay more in taxes
and paving charges if the program were adopted.
Your Company’s position on this had been set forth
in a letter from the President of the Company to the
City Council, dated November 1, 1945, wherein he
said:

““It has been brought to my attention that some
fear has been expressed that the Company’s ob-
jective was to reduce its out-of-pockei tax costs.
The Company has no such objective and it is will-
ing to cooperate with the City in procuring such
legislation as will continue such costs. However,
the Company does not feel that because of its co-
operation in the City’s plans its total tax costs
should be increased.”’

Negotiations ensued, but came to an end when the
City Council enacted and the Mavor signed ordi-
nances imposing a gross receipts tax of fifteen per-
cent on all of the Companvy’s bus operations and
raising the gross receipts tax on trolley operations
from three percent to nine percent.

Thereupon your Company withdrew the transit
improvement plan from consideration by the Public
Service Commission of Maryland, and instituted pro-
ceedings to test the legality of the ordinances.

Your Company hopes that the tax questions will be
settled satisfactorily and that the plan can he resub-
mitted. A brief summary of this plan is in order.
Certain important general principles and objectives
have been pursued, namely:

1. That the overall travelling time of public transit
passengers should be reduced to a minimum.
2. That public transit lines should be located so as
to provide the most convenient access to all
parts of the area and still make economically
frequent intervals on each route.

3. The planned transit system should furnish serv-
ice with the particular type of vehicle which will
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provide the highest quality of service at lowest
cost.

These factors were considered by the Chief En-
gineer of Baltimore when he recommended his one-
way-street plan and substitution of free-wheel for
fixed-wheel vehicles on a number of streets. Your
Company, as previously stated, coordinated its pro-
gram with the Chief Engineer’s and with the pro-
grams of The City Plan Commission and the City
Council.

Eleven street car routes would remain, all operated
with modern street cars mostly of the PCC (the
green, streamlined) tyvpe.

More than 60 miles of street would be freed from
street car operation which should materially reduce
street traffic congestion. These streets would include
those earmarked by the Chief Engineer for one-way
traffic and free-wheeling.

Fewer street cars would enter downtfown Baltimore
with fewer turning movements.

Outlying portions of the City now served by shuttle
bus lines would in some cases be served instead by
through bus service.

Lines now and for many years routed circuitously
would be routed more directly.

Express service for quicker trips downtown would
be instituted on some of the new bus lines.

Loxe Step Towarp REeLEF

When and if completed, this program for modern
planned public transit will cost in excess of $7,500, 000,
for modern vehicles and operating facilities. It
should be possible to complete it in two years. While
comprehensive the program is still subject to change.
It is believed, if adopted, the plan would mark a long
step toward relief from traffic congestion in Balti-
more and put this city in the first rank of large
American cities which are attacking their traffic prob-
lems with modern methods.
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INTERVENOR’S EXHIBIT—REPORT TO THE
HONORABLE HOWARD W. JACKSON, MAYOR,
BY THE TRAFFIC COMMITTEE (Preston D.
Callum, Chairman), NOT DATED BUT SUBMIT-
TED IN 1935 (Extraects only in accordance with
Stipulation).

Bare-ORLEANS STREET

Provides for the elimination of all street-car opera-
tion on Orleans Street from the intersection of Or-
leans Street and Wolfe Street to the intersection of
Orleans Street and Aisquith Street.

All street-car operation on West Franklin Street
from the intersection of West Franklin Street and
Park Avenue to the intersection of West Franklin
Street and Fremont Avenue.

This provides a new through east-west traffic thor-
oughfare from the eastern boundary of the City to
Fulton Avenue—Monroe Street, aud by use of those
streets to connect with streets leading out of Balti-
more City on the south-west.

This new thoroughfare for free-wheel traffic pro-
vides a route for the operation of motor-bus mass
transportation vehicles from the eastern and western
sections of the City to and from the central sections
of the City. The reasonably possible routes that such
mass transportation service might utilize are numer-
ous and no attempt is made here to present them in
detail.

CALVERT STREET

Elimination of all street-car operation on Calvert
Street over its entire length, from the intersection
of Calvert Street and East Pratt Street on the south,
to the termination of North Calvert Street on the
north.

This provides a new north-south free-wheel traffic
thoroughfare for the City.
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At the northern terminus of Calvert Street, radiat-
ing thoroughfares, free of fixed-wheel traffic, are
available in several directions to the northern City
line.

This new free-wheel route would be available for
the operation of motor-bus mass transportation ve-
hicles if desired.

CHARLES STREET

Elimination of all street-car operation on Charles
Street from the intersection of North Charles Street
and Preston Street on the north, and Conway Street
on the south.

Operation of Street-Car Routes No. 17 and No. 29
will continue on North Charles Street between Preston
Street and North Avenue.

After the removal of street-car operation, Charles
Street would become available as a thoroughfare over
which could be operated motor-bus mass transporta-
tion vehicles. This operation lends itself to connect-
ing services or turning services to utilize the new
through east-west route available across Franklin
Street—Bath-Orleans Street Viaduct; Lexington
Street; or north-south operation as far as may be use-
fully developed.

FaYeTTE STREET

Elimination of the present street-car operation on
Fast Favette Street between Caroline Street and
Patterson Park Avenue clears East Fayette Street of
all street-car traffic from the intersection of Kast
Fayette Street and Gay Street to the eastern bound-
ary of Baltimore City.

This provides for the more expeditious movement
of free-wheel east-west traffic over an extensively
used City thoroughfare which is also a route of inter-
state traffic, being part of Federal Road Route No.
40.
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FremoNT AVENUE—HAMBURG STREET

Adoption of Recommendation No. 8 to convert the
present Street-Car Route No. 30 into a Trackless
Trolley Route will permit removal of street-car tracks
from all of Fremont Avenue (except between Id-
mondson Avenue and West Saratoga Street) and all
of Hamburg Street.

HaxoveEr STREET

Elimination of street-car operation on Hanover
Street from Heath Street on the south, to West Fay-
ette Street on the north allowing this thoroughfare to
be utilized solely for free-wheel {raffic, thereby expedit-
ing the movement of such traffic to the Hanover
Street Bridge and southern Maryland.

LExiNeTON STREET

Elimination of all street-car operation on Kast
Lexington Street from the intersection of Kast Lex-
ington Street and Caroline Street to the interscetion
of East Lexington Street and Gay Street.

Elimination of street-car operation on West Lex-
ington Street from the intersection of West Lexing-
ton Street and North Charles Street to West Lexing-
ton Street and North Howard Street.

This will provide an additional cross-town free-
wheel traffic thoroughfare from Caroline Street on
the east to at least Eutaw Street on the west.

McMecHEN STREET

Adoption of Recommendation No. 8 to convert the
present Street-Car Route No. 30 into a Trackless
Trolley Route will permit removal of street-car tracks
from McMechen Street between Division Street and
West North Avenue.

When this is done, street-car operation over Mec-
Mechen Street will be eliminated over its entire route.
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MoxROE STREET

Elimination of all street-car operation on Monroe
Street is accomplished by re-routing Street-Car Route
No. 9 and Street-Car Route No. 14 over Edmondson
Avenue between the intersection of Edmondson Ave-
nue and Monroe Street and Edmondson Avenue and
Gilmor Street.

Recommendation No. 7—Street-Car Route No. 12—
John Street—Westport. Motor-Bus Route No. B—
Mt. Royal Avenue—Charles Street.

A. That the present Street-Car Route No. 12 be en-
tirely discontinued.

B. That the present Motor-Bus Route No. B be
enlarged, rerouted and operated from its present
northern terminus at Cloverdale Road and Madison
Avenue, via:

A branch of Motor-Bus Route No. B be established
to operate from:

(a) Terminal at Camden Station, via Camden
Street to Paca Street; thence on Fremont Avenue to
Ridgely Street; thence via Ridgely Street to Anna-
polis Road; and thence to terminus on Fish House
Road, Westport, returning over the same route.

This Recommendation will:

10. (a) The flexibility of motor-bus operation will
permit operation changes in the Motor-Bus Route
No. B as recommended, as may, from time to time, be
decided by careful study to be for the improvement of
service and for the comfort and convenience of the
public.

(b) Motor-bus operation does not involve the use
of steel rails, in the street surface, over-head trolley
wires, or under ground third-rails for supply of elec-
tric power over fixed transmission lines, with all of
their auxiliary equipment; which represents a heavy
first cost in capital outlay, together with the attendant
high cost of repair, maintenance and adherence to a
fixed route. Therefore, changes in route may be
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effective as soon as determined by proper authority
and involve merely a change in route. Such flexibility
has many advantages in meeting the changing condi-
tions within a city.

Recommendation No. 8—Street-Car Route No. 30—
Fremont Avenue.

A. That the operation of street-cars over the entire
present Street-Car Route No. 30 be discontinued;

B. That Trackless Trolley vehicles be substituted
for street-cars over the entire present Street-Car
Route No. 30.

TRANSCRIPT OF STENOGRAPHIC RECORD
(Extracts only)

JOSEPH P. HEALY.

Q. Mr. Healy, you are a director of The Baltimore
Transit Company, are you not? A. Yes, sir.

Q. Mr. Healy, how long have you been a director of
the Transit Company uninterruptedly? A. Since July
1st, 1935.

Q. Are you familiar with the purchase by the board
of the motor cars or motor buses from manufacturers
other than those named in these two paragraphs?
A. Yes, sir.

Q. The manufacturers whom I have just read to
you? A. Yes, sir.

Q What purchases were made? A. From Ford on
equipment and Brill on buses.

Q. The contract with Brill is one of those which
have been put in evidence, is it not, and also a con-
tract for the purchase of buses from General Motors?
A. That is right.
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Q. Again in paragraph 12 of the complaint, this
allegation is made against you and your fellow di-
rectors: ‘“That the National City Lines, Inc., has in
fact complete working or operating control and domi-
nates the policies and management of The Baltimore
Transit Company.”” And, finally in paragraph 20:
““That the defendants herein and directors of the said
The Baltimore Transit Company have been under the
domination and influence of the said National City
Lines, Inec., through its representatives, E. Roy Fitz-
gerald, C. Frank Reavis and Claude M. Gray and
others, and by virtue of the aforesaid commitments
and agreements heretofore entered into by the said
National City Lines, Inc., which company is in fact
an agent of said manufacturing supplier corporations
have not exercised their free will and judgment in
promoting the aforesaid conversion from electric rail-
way service to motor hus operation and placing orders
for 600 new buses which are to be substituted for and
in place of electric trolley car equipment which is to
be abandoned and written off the bhooks at the afore-
said net loss to the stockholders of The Baltimore
Transit Company of $20,800,000.00. That said de-
fendant directors have acted collusively, and in bad
faith and indeed, fraudulently, by promoting this gi-
gantic scheme to convert the Baltimore Transit Com-
pany and Electric Railway Company into a holding
company, or substantially a holding company, holding
stock onlv in a motor bus company, The Baltimore
Coach Company. In furtherance of their fraudulent
and illegal acts, said defendant directors have without
any authority or consent of the stockholders, as re-
quired by law, determined to change and convert the
corporate function of The Baltimore Transit Company
from a local operating street railway company to a
mere holding company, holding stock in the said
The Baltimore Coach Company.”” Have you ever
been approached by Mr Reavis or Mr. Fitzgerald or
Mr. Grayv and asked to subordinate your judgment
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with respect to any matter having to do with the
operation of The Transit Company, and to do what
they asked you to do? A. I never have and 1 think
a charge of that kind on one in Baltimore who pleads
to being civic minded, I think is a reflection on my
honor and my intelligence, and 1 would like, as far as
I can, to make it a matter of record, a matter of resent-
ment.

Q. I ask you categorically as to each of these allega-
tions I have read to you, are they true or are they
false? A. They are false without any question about
it, as far as I am concerned.

Q. Does or does not your action with respect to the
conversion that is proposed represent your independ-
ent judgment that it is to the best interest of the
transit company? A. It does, and 1 believe that
judgment goes back over a long enough period to be
of value to both the company and the city.

Q. Has your vote as a director of the transit com-
pany ever been solicited by Mr. Reavis or Mr. Fitz-
gerald or Mr. Gray, or Mr. Nolan or by anybedy, on

“behalf of the National City Lines, with respect to any
matter you have acted on? A. Never.

Q. Have vou been a regular attendant at the meet-
ings of the Board of Directors? A. I suppose in
twelve years I have not missed over two meetings.

Q. You said in vour testimony that the conversion
had been recommended and proposed by Mr. Chase
in his report to the District Court at the time of the
reorganization; is that correct? A. That is right.

Q. From the time of the reorganization and con-
tinuing until such date as you may name, what had
been the attitude of the Board of Directors with re-
spect to converting part of the electric line to motor
buses? A. They discussed it regularly and always
anticipated going nearly up to the Chase report when
the best interests of the stockholders and the City
necessitated it.
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Q. Who presented the conversion plan to the board
of directors in detail? A. Well, it covered a long
period. There came a time when, after we had our
bout with the City and the City Council and so forth,
my memory 1s that eventually it was brought to us by
Mr. Nolan.

Q. Do vou remember the technical advice that was
given you with respect to the plan and who gave it?
A. Well, there was a firm in New York by the name
of Gilman, I think was the name. They made a very
complete study and after that, Mr. Hughes, our local
official, checked it and rechecked it.

Q. Mr. Hughes had been with the company, to your
knowledge, since the reorganization? A. And con-
siderably before that,

Q. What was his position with the company? A.
Well, at that time he was an engineer—

(The Court): Who is that you are referring to?

(Mr. Baetjer): Mr. Hughes.

A. (Continuing) He was an engineer over a long
period and previous to Mr. Hill leaving, he brought
him in to advise him on special matters that required
a lot of research and survey, and because of his long
experience with the company he was considered by
the board as a good technical adviser.

Q. I will ask you if you can identify whatl am hand-
ing you.

(Mr. Witz): I am going to object to that, sir.

A. Am I to answer?

Q. I ask you to identify it, that is all for the moment.

(The Court): You are asked to identfy the book.
Can you identify it, or can’t you? Mr. Healy? A. 1
can, sir, and do.

Q. What is it? A. It is the Chase report of the
Baltimore situation.

Q. That is the report you referred to and which
you say recommended conversion, and it was on the
basis of that report that you continued your work
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after you became a director subsequent to the reor-
ganization? A. That’s right.

Q. Tell us briefly what the conditions were and
what the effect was which you anticipated by this
plan? A. Well, Baltimore was far behind other cities.
I went to Philadelphia a good deal along one way
streets, and in many cases narrow streets, and we
felt as though progress in many ways necessitated
Baltimore, as its population grew during the war and
which it has held considerably, and we observed this
traffic was frightful and we felt as though we would
eventually have to, whether we wanted to or not,
cooperate with the City, and you are familiar how
we analyzed that and went along with the City to
make sure we arrived at the proper conclusions. But
after that time we further studied with the City, we
concluded it was a proper plan and that had much
influence on my vote.

Q. In a word you felt that the conversion plan
which you, as a director, favored would improve
traffic conditions of Baltimore City? A. Yes, sir,
very definitely.

WALTER F. PERKINS

Q. You are a director of The Baltimore Transit
Company, are vou not? A. Yes, sir.

Q. Mr. Perkins, the provision of the by-laws pro-
viding for the executive committee reads as follows,
Article 10, page 11, of the by-laws: ‘‘During the in-
tervals between the meetings of the board, the execu-
tive committee shall possess and exercise all the
powers of the board in such manner as the executive
committee shall deem best for the interest of the com-
pany, in all cases in which special directions shall not
have been given by the board.”’ That is your under-
standing of it, is it not? A. Yes. That is the pro-
vision of the by-laws.
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Q. Mr. Perkins, you say vou are an industrialist.
Will vou tell his Honor just what your present posi-
tions are? A. I am vice-president of the Koppers
Company and General Manager of the Bartlett- Hay-
ward Division in Baltimore; I am also Chairman of
the executive committee of the Marvland Drydock
Company.

Q. There was read to you by Mr. Witz an extract
from the by-laws of the company having to do with
the powers of the executive committee. During your
term as a member of the executive committee has
that committe committed the company with respect
to anything without first referring it to the board?
A. Never.

Q. Did that committee consider independently, in
the first instance, the conversion plan before it was
submitted to the board? A. Yes.

Q. And when it was submitted to the board, was it
submitted with or without a recommendation? A.
Recommending its approval.

Q. In the bill of complaint, paragraph 18, this
statement is made: ‘‘That vour complainants are
further advised and do therefore aver that the pro-
posed ‘conversion’ from trolley cars to motor buses,
in accordance with the plan approved by the Publie
Service Commission of Maryland, * * * if effected
will require the abandonment of property having a
book value of approximately $21,000,000.”” Do you
consider that a loss? A. No. sir; I don’t consider it
a loss. I consider it obsolete equipment that is al-
ready gome. It isn’t worth anything today.

Q. Mr. Perkins, were yvou a member of the Board
of Directors and a member of the executive com-
mittee at the time in 1944 when it has been testified
that the National City Lines bought into the transit
company? A. Yes, sir.

Q. And you have been a director and member of
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the executive committee continuously since about that
time? A. That’s right.

Q. Are you familiar with the conversion plan that
was approved by the Public Service Commission by
its order passed in October of 19467 A. 1 am.

Q. Will you tell us to what extent vou were
familiar with it and how you became familiar with
it, and as far as you recall it, the period of time it
was under consideration? A. When I became a direc-
tor in 1944, it became perfectly apparent to me that
come the end of the war a drop in gross receipts
would seem inevitable and would result in a very
changed picture in the operation of the transit com-
pany. Something had to be done. The City of Balti-
more was changing. Suburbs were moving further
out. Blighted areas were taking place in the down-
town section and the war riders would disappear and
we would have to depend for our existence upon
normal riding. It seemed that it called for an in-
telligent engineering study. The suggestions were
made that the firm of Gilman and Company of New
York, who are recognized aunthorities in this sort of
work, be engaged to study the operation of the tran-
sit company and make a recommendation to the board
of directors as to what should be done. This firm
was engaged and completed their report in the spring
of 1945. The essence of that report was in the post
war period if operations were continued as of that
time, under those circumstances the company would
unquestionably suffer a loss in operation. On the
other hand, if changes were made in certain routes,
- certain lines from fixed wheel operation to free wheel
operation, an estimated profit of a million and a half
dollars annually could be obtained. This report was
discussed in great detail by the members of the execu-
tive committee and by the members of the hoard and
it was the basis of that report that caused the com-
pany’s own engineering staff, headed by Mr. Adrian
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Hughes, to submit to the board of directors on the
1st of November, 1945, a comprehensive reconversion
plan which would re-route most of the lines operated
by the company and involved the changing over from
fixed wheel transportation to free wheel transporta-
tion, about half of the operations of the company.

Q. Then at the meeting in November, 1945, did you
vote in favor of the plan and in favor of the submis-
sion of the plan to the Public Service Commission?
A. T did. '

Q. For its approval? A. I did, and also to submit
the plan to the Baltimore City Council at the same
time.

Q. After that plan had been submitted it was with-
drawn, was it not? A. Yes, sir.

Q. Will you tell the Court why it was withdrawn
and as far as you can remember whei, and what was
the subsequent history of it? A. The plan was with-
drawn because the City officials became convinced—I
cannot speak entirely for Mr. Sobeloff—I think they
became convinced that the transit company would
profit unduly by this plan. An ordinance was intro-
duced in the City Council increasing the park tax from
3% to 9% and imposing twelve and one-half per cent.
tax on motor bus operation.

Q. Wouldn’t you say it was 15% 1o be correct? A.
15% that’s right, 15%. The directors became con-
vinced that such a tax would be so burdensome that
it would be impossible to proceed with the conversion
plan and, consequently, withdrew the application
which was then before the Public Service Commission.

Q. This action by the City was in the fall of 1945%
A. 1945.

Q. And what was your gross in 1945 approximately?
A. About $25,000,000, $24,000,000 or $25,000,000.

Q. How much of that was electrical operation ap-
proximately? A. $21,000,000.

Q. So the increase proposed was 6% on $21,000,000
practically? A. That’s right.
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Q. You have testified what was the bus operation
that year, you said what? A. $3,000,000.

Q. And the proposed tax on that was 15% was it
not? A. That’s right.

Q. After that legislation was passed by the City
Council, what was done with respect to the plan? A.
Well, the application was withdrawn that was before
the Public Service Commission.

Q. Then was it subsequently filed again or refiled?
A. It was subsequently refiled.

Q. The application as it was filed was substantially
or exactly the same as the bhoard had approved it at
the meeting of November, 1945? A. Substantially
the same.

Q. And there has been no substantial change since
then? A. No, sir.

Q. I will read to you from three sections of the bill
of complaint and just ask you questions based on the
allegations made in those three sections. The first
one is paragraph 12 of the complaint, in which the
allegation or statement is made that the National City
Lines has in fact complete working or operating con-
trol and dominates the policies and management of
The Baltimore Transit Company. I ask you cate-
gorically, is that true or not? A. It is untrue.

Q. I would like to ask vou one more question. That
is, as to allegations of paragraphs 20 and 21. Para-
graph 20 is: ‘“That the defendants herein and diree-
tors of the said The Baltimore Transit Company have
been under the domination and influence of the said
National City Lines, Inc., through its representatives,
E. Roy Fitzgerald, C. Frank Reavis and Claude M.
Gray and others, and by virtue of the aforesaid com-
mitments and agreements heretofore entered into by
the said National City Lines, Inc., which company is in
fact an agent of said manufacturing supplier corpora-
tions, have not exercised their free will and judgment
in promoting the aforesaid conversion from electric
railway service to motor bus operation and placing
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orders for 600 new buses which are to be substituted
for and in the place of electric trolley car equipment
which is to be abandoned and written off the books at
the aforesaid net loss to the stockholders of The Balti-
more Transit Comapny of $20,800,000. That said de-
fendant directors have acted collusively, and in bad
faith and, indeed, fraudulently by promoting this
gigantic scheme to ‘convert’ The Baltimore Transit
Company, an electric railway company, into a holding
company, or substantially a holding company, holding
stock only in a motor bus company, The Baltimore
Coach Company. In furtherance of their fraudulent
and illegal acts, said defendant directors have without
any authority or consent of the stockholders, as re-
required by law, determined to change and ‘convert’
the corporate function of The Baltimore Transit Com-
pany from a local operating street railway company
to a mere holding company, holding stock in The Balti-
more Coach Company. Paragraph 21: That the com-
plainants are advised and therefore aver that the de-
fendant directors have acted illegally and fraudulently
and in bad faith and have breached the trust placed
in them as such directors by attempting to promote
the aforesaid ‘conversion’ and without first calling a
meeting of the stockholders of The Baltimore Transit
Company, as required by law, where a transfer or ex-
change of a substantial portion of a corporation’s
assets is contemplated, or where a change in the cor-
porate function or purpose is contemplated, and for
the approval or disapproval of said stockholders.
That under the defendant directors’ scheme to ‘con-
vert’ to motor bus operation in Baltimore City, all of
the new franchises are to be issued to The Baltimore
Coach Company, and in fact that company will ulti-
mately be the owner of all, or substntially all, of the
real assets of The Baltimore Transit Company, all to
the great loss and injury of the stockholders of the
said The Baltimore Transit Company.”” I ask you
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whether the statements in those paragraphs are true
or false? A. Absolutely false allegations.

Q. Has any effort ever been made by Mr. Reavis or
Mr. Fitzgerald, or Mr. Gray, or by Mr. Gray’s prede-
cessor, Mr. Nolan, or anybody else to influence your
judgment as a director with respeet to what action the
transit company should or should not take, especially
with respect to the conversion plan? A. Never.

Q. Did you ever discuss the matter with them ex-
cept on a board meeting? A. Never.

Q. At the meeting of the board in which the conver-
sion was authorized, as far as you know, was the
action taken unanimous? A. It was unanimous.

Q. Does the conversion represent your best and in-
formed independent judgment that it is to the best
interests of the transit company and its stockholders?
A. Tt does.

Q. What has been the attitude of Mr. Reavis and
Mr. Fitzgerald and Mr. Gray and Mr. Gray‘s pre-
decessor with respect to the conduct of the transit
company and its affairs, so far as vour contact with
them is concerned as a director? A. Their attitude
has been of the very highest. They have always been
most respeetful of the opinion of the other members
of the committee and board and they have never in-
sisted that anything be done. They have made sug-
gestions, and some very good suggestions. 1 think
at times they have made some suggestions that were
not so good and they have not been accepted. All the
actions which have ever been taken with Mr. Reavis
and Mr. Gray or Mr. Nolan sitting in the hoard, have
been on the basis of complete discussion, and in most
cases unanimous.

Q. Who presented the conversion plan to the board
of directors at the meeting at which it was adopted
and ordered filed? A. Mr. Adrian Hughes.

Q. Who was Mr. Hughes? A. He was at that time
the director of research of the company.
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Q. Will you state briefly what was the situation
that you found before this conversion plan was adopt-
ed and what, if anything, you hoped to accomplish
in that direction through the conversion plans?

(Question objected to: objection overruled.)

A. T think I can best answer the question by re-
ferring to a little booklet that was submitted to the
members of the City Council on November 1st, 1945,
in which I think Mr. Sobeloff’s question is answered.

Q. In which what? A. In which I think your ques-
tion is answered. I would like to read from that book.

(Mr. Witz): What is this book? Who published
this book?

(The witness): The Baltimore Transit Company.

(The Court) : Do you object to the admission of the
book?

(Mr. Witz) : Yes, sir.

(The Court): Sustained.

Q. Isn’t this a document that was presented by
vour company to the City Council? A. Yes, sir.

Q. What was the subject under consideration by the
City Council at that time? A. This conversion plan.

Q. The conversion plan and the traffic conditions?
A. Yes, sir.

Q. And this was the company’s contribution to the
discussion? A. Yes, sir.

Q. And it represents your views then and now? A.
Yes, sir.

(Mr. Sobeloff): It seems to me, your Honor, it is
proper to consider it.

(The Court): I will sustain the objection. I think
Mr. Perkins can answer the question without the
book very well.

Q. Mr. Perkins, are you sufficiently familiar with
the subject matter to present your views and the com-
pany’s views on this subject, particularly the direc-
tors’ views without reference to this booklet?

(Question objected to; objection overruled.)
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A. I think so; yes, sir. I can’t do nearly as well
without the document but I will try.

Q. Laying aside all modesty, suppose vou try to
answer it? A. At the time this plan was proposed
to the City Council and the Public Service Commis-
sion, it was of public knowledge that traffic conditions
in Baltimore were terrible. There were great de-
lays on all traffic lines in the down town section.
This was causing great dissatisfaction on the part
of the customers of The Baltimore Transit Company,
and one of the impelling reasons in going to free
wheel transportation in place of fixed wheel trans-
poration was to enable the introduction of one way
streets that had been suggested by the Chief IEngineer
of the City. It was impossible to comply with his
plans of one way operation without the removal of the
street car lines from those particular streets and the
substitution of buses thereon. We felt that by doing
what the Chief Engineer and the administration of
Baltimore had asked us to do, we would not ouly be
assisting in the solution of the traffic problems of Bal-
timore, but, at the same time, would be improving
the service to our riders, and thereby hoped to save
some of them for public transportation instead of
private transportation, when it became available in
the post-war period.

Q. And was it vour hope through the solution of
that problem or making a step toward the solution of
that problem to benefit your company? A. Unques-
tionably.

(Mr. Sobeloff): Now, vour Honor, 1 would like to
offer that booklet for 1dentiﬁcati0n so that the basis
of the original question and the objection will be in
the record.

(The Court): All right.

Q. Can vou separate that, Mr. Perkins? A. I can,
ves. I have some notes on the back I would like to
keep.

(Mr. Baetjer): T will furnish one.

(The Court): Why not mark it for identification
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and let a substitution be made by agreement of coun-
sel without prejudice?

(The Witness): If you will let me take the back
page off, vou can have this,

(Mr. Sobeloff) : Mr. Goetz, will you mark this for
identification, the booklet referred to by Mr. Perkins
in his testimony?

(Booklet referred to marked Defendant’s Exhibit A
for identification).

S. PAGE NELSON

Q. Mr. Nelson, you are president of the Savings
Bank of Baltimore, are you not? A. Yes.

Q. And you are also a director of The Baltimore
Transit Company? A. Yes.

Q. Mr. Nelson, you are familiar with this plan of
conversion to buses, are you not? A. Yes.

Q. Did vou, as a director of The Baltimore Transit
Company, vote for the plan to convert? A. Yes.

Q. Mr. Nelson, vou were sitting in Court this morn-
ing were vou not? A. Yes.

Q. During the entire hearing? A. Yes.

(). Did you hear the sections of the bill of complaint
which I read to Mr. Healy and read a second time to
Mr. Perkins, and 1 mean particularly paragraphs 12,
20 and 21?7 A. Yes.

Q. And you heard the question I asked them as
to whether or not the statements made in those sec-
tions were correet or incorrect, and I ask you the
same question. Are they correct or are they not?
A. Mr. Baetjer, 1 will have to have my recollection
refreshed as to what the questions are. I am sorry.

Q. The statements that were made, if I may para-
phrase them, in paragraph 12, the statement is made
that the National City Lines has complete working
or operating control and dominates the policies and
management of The Baltimore Transit Company. Is
that true or not true? A. That is not true.

Q. In paragraphs 20 and 21, these very serious
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charges are made against you and your fellow direc-
tors: ‘‘That the defendants herein and directors of
the said The Batimore Transit Company have been
under the domination and influence of the said Na-
tional City Lines, Inc., through its representatives,
E. Roy Fitzgerald, C. Frank Reavis and Claude M.
Gray and others, and by virtue of the aforesaid com-
mitments and agreements heretofore entered into by
the said National ('ity Lines, Inec., which company is
in fact an agent of said manufacturing supplier cor-
porations, have not exercised their free wili and judg-
ment in promoting the aforesaid conversion, clectrie
railway service to motor bus operations and placing or-
ders for 600 new buses which are to be substituted
for and in place of electric trolley car equipment
which is to be abandoned and written off the books at
the aforesaid net loss to the stockholders of The Bal-
timore Transit Company of $20,800,000; that said de-
fendant directors have acted collusively, and in bad
faith and fraudulently by promoting this gigantic
scheme to convert The Baltimore Transit Company,
an electric railway company into a holding company.”’
Now, I ask if there was any collusion involved in
vour determination or vote in favor of the adoption
of this conversion plan? A. Never at any time.

Q. Was there anvbody on behalf, whether Fitz-
gerald, Reavis, Gray, Nolan, or anybody on hehalf
of National City Lines, who asked you to vote for the
conversion plan? A. No.

Did vou ever discuss the conversion plan with any
of them except in a hoard meeting? A. No.

Q. After the National City Lines was authorized
to buy into the transit company in the fall of 1945,
were you present at a meeting at which it was deter-
mined to submit the plan of conversion? A. Yes.

Q. Before that meeting of November, 1945, what
had been the discussion, if any, among the hoard mem-
bers as to the advisability of a conversion and what
had been done looking to a conversion. A, I came
on the board in April and at every meeting subsequent
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to that, conversion was the topic of lengthy discus-
sion.

Q. What influenced you, as far as you can remem-
ber it, in favoring a conversion into free wheel opera-
tions to the extent that that was involved in the plan?
A. Many, many reasons. The major ones were com-
plaints with the City’s plan for relieving the traffic
congestion in Baltimore and flow of traffic through
one way streets, the impossibility of the company
ever realigning its street car lines to meet that situ-
ation, and the speeding of traffic, the convenience of
customers and the maintenance of the company’s
earnings to a point where it could operate success-
fully.

Q. Did you familiarize yourself with the details
of the plan when it was presented to the directors?
A. Yes.

Q. Who presented it to the directors? A. Mr.
Adrian Hughes.

Q. And was it gone into in detail at that time? A.
Yes, a long and thorough presentation.

Q. Did you vote for approval of the plan and direct
its submission to the City Council and Public Service
Commission? A. Yes.

Q. After it was submitted to the Public Service
Commission, do you recall whether or not it was re-
called? A. T recall it was recalled.

Q. Do you know why? A. Yes.

Q. Why? A. The tax question was up before the
City Council. The tax question between the City and
the company came up; with the possibility of burden-
some taxation staring us in the face, the conversion
program was recalled.

Q. Then after the matter with the City was settled,
what happened to the conversion program, if you
recall? A. It was resubmitted.

Q. I ask you again, Mr. Nelson, in conclusion
whether during the term vou have been a member
of the Board of Directors of the Transit Company,
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your action has always been controlled by your own
independent judgment? A. Yes.

Q. And that is true as to the conversion plan?
A. Yes.

C. FRANK REAVIS

Q. Who are the other principal stockholders in
National City Lines? A. The Fitzgerald family own,
if 1T remember rightly, about 22% of the common
stock of National City Lines. That familv was made
up of five brothers and their families, and each of
the five brothers is an officer of National City Lines.

Q. When was National City Lines incorporated?
A. 1936.

Q. In Delaware. A. In Delaware.

Q. And their principal office is in Chicago, is that
correct? A. That’s right.

Q. Do you own any stock of National? A. Yes, I
own about—I think approximately 3,000 shares.

Q. Are you aware of the fact that The Baltimore
Transit Company does have a requirements contract
with Firestone? A. Yes, sir.

Q. And it is in evidence in this case. A. Yes, sir.

Q. That contract was made right after National
City Lines acquired their stock in The Baltimore
Transit Company? A. What was the date of the
contract?

Q. September 1st, 1945. A. Yes. That came about
in this way. There had been a contract between The
Baitimore Transit Company and the U. 8. Rubber
Company. Mr. Nolan had become president of The
Baltimore Transit Comany in May, 1945, and he
came in to a meeting of The Baltimore Transit Com-
pany, in September, of 1945 and stated that the re-
sults of the U. S. Rubber contract were not good, that
there were many vehicles being laid up because of
the fact that the tires were not properly maintained.
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Breakdowns were more numerous than he had seen
them in almost any other city and he was dissatisfied
with the situation, and he did talk with Firestone
Tire and Rubber people about whether or not the
Firestone could make a contract to supplant the U. S.
Rubber and found that it could, and it would save
substantial sums of money over the present contract
with the U. S. Rubber and the service would be in-
finitely better. The Board of Directors discussed it
and considered the amounts that he said would be
saved and the service that he said would be render-
ed, and authorized it to make contracts with Fire-
stone and he did. I have not scen the contract, but
I understand it was for five vears. Mr. Baetjer, have
vou a copy of these Firestone figures? There has
been prepared by the company a schedule as to the
results of the operations (handing paper to Court).

(The Court): Is this offered as an exhibit?

(Mr. Witz): No, I am not offering it.

(The Court): If there is no objection, he can refer
to the paper in giving his testimony. Go ahead.

A. (Continuing) After the contract had been in
effect since January 1, or at least these figures are
from January 1, 1945, vou will see, vour Honor, at
the top statement of tire service from January 1,
1945, to May 1st, 1947 and comparisons—in May, 1945,
the T. 8. Rubber Co., Contract was still in effect up
to the end of, I think, October, you will see on the
lefthand side. The result of the operations, I think
ten months under U. S. Rubber contract, is shown
down on the righthand side. It cost the company
$104,195.39, which was paid to U. S. Rubber Com-
pany, and that was at the rate of .01253 cents a mile,
that is a penny a quarter mile approximately. The
results of the Firestone Tire and Rubber contract are
shown from January, 1946 to May, 1947, during
which period it paid Firestone $156,262.20, or .00907
cents a mile, or a saving of .00346 cents a mile. That,
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stated in terms of dollars at the bottom of the sheet
there, the saving under the Firestone contract and
what would have been paid under the U. S. Rubber
contract for the period January 1, 1946, to May, 1947,
has been $59,584.47. So that Mr. Nolan’s presenta-
tion to the board of the reasons for making this con-
tract have been entirely borne out.

Q. Who does Baltimore Transit Company buy their
oil from and gasoline? A. I think from the Sher-
wood Company of Baltimore.

Q. Entirely? A. Entirely.

Q. Mr. Reavis, I think your answer states this
substantially. It is the policy of the National City
Lines to convert local transit company syvstems which
they control and operate to bus operation wherever
possible; is that correct? A. I can state what the
policy is. I am not an operating man, yvou under-
stand, Mr. Witz, but as I understand the policy, and
we have talked about it from time to time, the Na-
tional City Lines buys interests in the securities of
transit companies in the hope that by assistance from
the management of the company, by suggestions or
otherwise, the company can be made profitable. 1f
they are made profitable, it hopes in turn it will make
some money on the securities by way of dividends
or other payments to it. In order to do this, it is the
constant desire of the National City Lines to assist
in such way as it can in having the transit companies
in which it has an interest use the equipment it is
best designed for the purpose and to make the largest
return, make the largest amount of money for the
company whose securities it owns and, hence, give it
the largest return in turn. I may say in that connec-
tion that the St. Louis Company, your Honor, 1s
just receiving 1,000 street cars, the Los Angeles Com-
pany is just receiving 40 street cars and 80 trackless
buses, or whatever you call them, and that I under-
stand Mr. Gray has ordered for Baltimore in lieu of



(App. 92)

a certain number of buses which would otherwise be
used, 23 trackless trollevs, because he has found that
is the best vehicle to use on some of these new routes.

Q. What percentage of those street cars ordered
in St. Louis is that of the entire operation? A. What
percentage does the 1,000 street cars bear to the
other street cars?

Q. How many vehicles in operation in St. Louis?
A. T don’t know. Substantially more than a thousand,
of course.

Q. I assume, Mr. Reavis, that vou as a director
and member of the executive committee of The Balti-
more Transit Company, voted to approve the con-
version plan, did you not? A. 1 did.

Q. Do vou know what the abandonment losses of
the company will be at this time? A. At one time
the auditing officers of the company said that the
property values which would be written off on the
46% conversion would be about $21,000,000. You see,
yvour Honor, these property values aren’t as simple
as they sound. Back in 1935, when the company came
out of trusteeship, it made an amendment or agree-
ment or reached a conclusion with the Public Service
Commission that the company could carryv on its
books $53,000,000 of tangible property, to which they
added $12,000,000 of what was called overhead, which
was just intangible addition for costs during con-
struction, and things of that kind, or a total of
$65,000,000. That $53,000,000 was the result of valua-
tions made In conjunction with the Public Service
Commission and it was somewhat arbitrary and it
contained all of these myriad items concerning which
the original cost was and is now entirely unknown
because, until 1924, the company did not have any
records as to cost of property. They simply put
companies together and then put on their own books
the outstanding preferred or common stock as being
the property value. Between 1935 and 1947 those
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tangible properties remained on the books at approxi-
mately $53,000,000. These overheads had been re-
duced from $12,000,000 to approximately $9,000,000.
So that the theoretical property values in this more
or less arbitrary manner on the books of the com-
pany is approximately $62,000,000.

Now, the auditors say if you convert 46% of your
mileage to buses, it is going to be necessary to take
off your books $21,000,000 of those $62,000,000. From
where it came they did not know at the time. They
had good estimates but they were not sure. They
did not know the exact cost of a piece of track or the
exact cost of a sub-station or the exact figures on the
books excepting in general categories But it was for
an estimate quite close. That is, 46% would result
in $21,000,000 reduction in these assets on the books.
Tt isn’t a loss. It is a substitution of new property
for old that vou are giving up. You are going to give
up $24,000,000 of property and vou are going to put
back $11,000,000 or $12,000,000 of new property; just
as if the B. & O. Railroad gave up an old engine
which was out worn and put a Diesel motor in its
place. They did not lose it. It is supplanted with
modern equipment.

Q. But it could not be supplanted with any proceeds
from the abandoned property? A. Oh, no, that is right.
Now, the aunditing staff, after a special investigation
for many months, have said that this 46% is $24,000,-
000 instead of $21,000,000. I think the $24,000,000 and
$21,000,000 are both fictions, as can be readily seen
when you recognize the fact that that same property,
for income tax purposes is accepted at a value of only
about $4,000,000. That is, the depreciated value to the
government of that property is $4,000,000. The unde-
preciated cost on the books reached by this conglom-
erate, arbitrary method over a period of time is $24,-
000,000, and that is now set by the auditing staff on
the property, which will be written off the books,
$24,000,000 will come out of your $62,000,000. What
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part comes out of the $9,000,000 overhead, what part
cost of the depreciation reserve, is a complicated bunch
of factors that these auditors and accountants will
have to figure in the first case, then put on the books
with the consent of the board of directors. That is
where the $21,000,000 was gotten and where the $24,-
000,000 were gotten. But, I repeat, the depreciated
value of that property is about $4,000,000.

Q. Of rcourse, that includes the abandonment of
franchises of the various street car lines, does it not?
A. Yes. The franchises are given up as the operation
stops. But new franchises are gotten in turn.

Q. And those new franchises are taken in the name
of The Baltimore Coach Company? A. Yes.

Q. Has the executive committee ever taken any steps
to commit the transit company with respect to any
matter without first taking the matter up with the
board of directors? A. The executive committee has
never undertaken nor do 1 think it would undertake
to make any decisions binding the company with re-
speet to any matter of policy. It has acted as an
advisory committee to consider problems of the man-
agement that should be considered in the interim be-
tween the board of directors meetings, and to formu-
late suggestions to the board of directors and things
of that nature.

Q. Mr. Reavis, referring to the bill and not reading
again in full as I did to the other witnesses, the allega-
tions of fraud, collusion and bad faith made against
the directors, I would like to ask you this In the
bill of complaint the statement is made that National
City Lines has complete working or operating control
and dominate the policies and management of The
Baltimore Transit Company. Is that true or not?
A. No, sir, it is not true.

Q. Again, in paragraph thirteen, the statement is
made that National City Lines owns or has substantial
financial interests in local transportation companies
which are located throughout the United States, which
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are engaged in the business of providing local trans-
portation service in more than forty-two cities, and
it is the policy of the National City Lines, to have the
operating companies provide local transportation
service by motor buses wherever possible. As far as
The Baltimore Transit Company is concerned, have
vou, as a director, ever insisted upon any particular
type of vheicle being used hy the transit company?
A. No, sir.

Q. Do vou know, as a matter of fact, whether they
are using all three types, the electric car, the trackless
trolley, and the bus? A. Yes. I know as a fact that
the company is using all three types.

Q. Does the conversion plan contemplate the con-
tinued use of all three types? A. Yes, sir.

Q. Have there been differcences in the hoard as to
policies with respect to the conversion? A. Well, I
think the vote for the conversion plan was unanimous,
but there have been many discussions on individual
points respecting the conversion plan.

Q. In the next paragraph number 21, which is a
repetition of the charge of fraud and collusion, you
voted for the conversion plan, did vou not? A. Yes,
sir.

Q. What induced vou to do it? A. Well, the Balti-
more Transit Company had a gross, in 1936, a gross
income of $11,701,000. I am reading from figures,
Mr. Witz, prepared by the auditor of the company
and with your permission, perhaps, 1 can haud this to
Judge Tucker (handing paper to the Court). Of that
gross, approximately $1,000,000, that is $1,080,000 was
the result of bus operations. In 1941 the company
had a gross of $14,663,000, made up of $12,554,000
street cars, and $2,108,000, the result of operations of
the buses. In 1946, it had reached a gross of $23,-
970,000 as the result of war time traffic, made up of
$20,568,000 by street car operations, and $3,401,000
operation of buses. Your Honor will see that the bus
_ operation trebled in gross between 1936 and 1946. At
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the same time—the figures are not on that sheet, your
Honor—the net income of 1936 was only $102,000, the
net income in 1941 was only $324,000, whereas the net
income in 1946 was $1,578,000. Now, it is very obvious
to anybody who knows anything about transit com-
panies that this gross has to go down from $23,970,000
in 1946 to some lower figure Nobody knows, unless
you are a soothsayer, as to where it will level off.
Experience tells us it will level off to the 1941 figure
of $14,663,000. It is most earnestly hoped by most of
us that it will level off at a very much higher figure.
But certain it is that no responsible man will say that
any transit company when your private automobile
comes back in full and when this large amount of
activity developed by the war is diminished, sir, can
possibly stay where it was in 1946. Indeed, that factor
has already started to operate, and the gross in the
first five months in 1947 has run, 1 think, about five
or six per cent less than it did in 1946, and the net
income of the company for the first five months of
1947 is sizeably less than it was in 1946. Something
had to be done, particularly in view of the fact that
costs were rising very rapidly.

To induce people to stay on the vehicle of the transit
company, to get more people to go on and to keep
your gross up to some place at which you would have
a good operating profit left, your cost condition is
reflected in the fact that in 1944, when National City
Lines made an application to buy stock of this com-
pany—and I speak from memory—platform labor was
paid of ninety-six cents an hour and is now paid about
$1.20 an hour, that is, twenty-four cents an hour for
platform labor higher than in 1944. Roughtly speak-
ing, I have heard it said excepting for economies and
efficient operations introduced by management, due
only to increased labor costs, it costs the company
$100,000 a year. So that labor costs alone between
1944 and 1947 the company has paid $2,600,000 more
costs than it had in 1944. When it is realized that in
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1941 you only made $324,000, it is obvious vour com-
pany cannot stay the way it is and make any money
in the future. There would have to be something done
to its operation. What, depends on engineering ad-
vice and realization of facts and the decision of man-
agement.

It was then, Mr. Batjer, as I understand it, carly in
1935, the company employved Gilman and Company
of New York to make an analysis, and as a result of
all of these factors your Honor has heard discussed
here, speeding up traffic, the city’s attitude, flexibility
of operation, cost of operation, Gilman and Company
recommended to the management and the management
and directors approved of the plan, that in order to
keep this company alive, not in gentle philosophical
discussion, but to keep the company alive and operat-
ing with a profit, there has to he a conversion to free
wheel vehicles, some to overhead trolley coaches but
principally to buses. That was the consensus of opin-
ion of the engineers and the management. They
thought that by doing that an operating profit could
be maintained with lower gross income, but if you
don’t do it, the company at best would be in straight-
ened financial circumstances, and at worst it might
have very serious financial difficulties.

Having made the recommendations to the manage-
ment and developing them as to what ought to be
done, of course, the cost of doing it was a very size-
able factor. As I understand the relative theories of
cost, the 600 buses will cost about $9,000,000 of which
809% will be borrowed and 20% paid by the company.
I think that is the figure used throughout. Garages
and things of that kind, will cost $2,000,000 or a total
of between $11,000,000 and $12,000,000. It won’t do
to say this is the cost which you could escape if you
don’t put these buses in. The facts, as I understand
them, are entirely to the contrary.

Mr. Smith, of Gilman and Company, is here to testi-
fy. He is the depository of all of the detail of this
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information. But, as I understand it, over a reason-
able period of time if you continue to operate as you
have today, you would have to put at least $3,000,000
into tracks alone. The old tracks would have to be
replaced or refurbished or reconditioned, and when
you are done with it you simply have old tracks in a
new condition. You would have to buy 500 street
cars, because the company cannot keep people riding
in the street cars on the tracks today indefinitely, and
that would cost $5,500,000. But you would have to
recondition vour overhead and do something to your
sub-stations, and by the time you are done with those
things, you have the choice of two things; either free
wheel or street cars. After you were done with it, if
vou continue the present method of operation, you
would have a relative obsolete system and you would
have spent many, many millions of dollars more than
is going to be spent on the bus program and for over-
head trolleys. We have set out these facts before
them, it was the engineers’ advice, and the manage-
ment, after careful consideration of it agreed that
yvou must go to free wheel vehicles to be able to make
a profit, and that the cost of doing that was less than
if you tried to put on all street cars, and, therefore,
the management and directors had but one choice.
They simply had to do this to keep this company in
condition to operate at a profit.

I may say in my own opinion, if the directors had
not done this, they could have then been charged with
seriously not doing what was best for the company
and best for the stockholders. Those were the things
in general that were considered by everybody, con-
sidered by me as a director, as the result of the engi-
neering studies, and as a result of the advice to the
management of the company.

Q. Were vou present at the meeting where the con-
version plan was presented in detail? A. I was.

Q. Who presented that, Mr. Reavis? A. Mr.
Hughes.
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Q. Were you present at a subsequent meeting when
the details were presented to the hoard with respect
to the changes of the Carroll Park shops and the build-
ing of new garages in order to take care of the in-
crease in number of free wheel vehicles? A. I was.

Q. Was the action of the board at those two meet-
ings unanimous? A. Yes, sir.

Q. When the plan was presented by Mr. Hughes, or
possibly before the plan was presented by Mr. Hughes,
were you made acquainted by the management of the
company with negotiations they were having with the
city officials with respect to one way streets? A. Yes,
SIT,

Q. And insistence by the City that there should be
one way streets? A. Yes, sir.

Q. Was that explained to vou, was it explained to
vou that one way streets would make it necessary to
take the street cars off? A. Yes, «ir. If vou have
tracks running both ways of the streets vou cannot
leave the ears and the tracks there and have the one
way streets. You have to have free wheel vehicles.

Q. Were you advised at that time that the transit
company had committed itself with respect to the one
way streets some time bhefore the war? A. If 1 ve-
member correctly, the Calvert Street conversion which
took place on June 22nd is approsimately the same
thing which was agreed upon before the war started
and delaved because of the war.

(Mr. Witz): How do you remember that?

(The Witness) : Oh, there were conversations ahout
it, reports to the hoard of directors abhout it.

(Mr. Witz): You were not a director hefore the
war started.

(The Witness): I know, but I can still hear things
even though I wasn’t here. They had it in many of
the reports and recommendations.

Q. And these reports were the reports that were
made to you by the management of the company in
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explaining to you this plan for conversion? A. That
is right.

Q. And the necessity for the free wheel operation?
A. That is right.

Q. Were you furnished with copies of those reports
of either Mayor Jackson’s traffic commission or the
reports made by Nathan Smith, the City Engineer?
A. In am not sure about the Mayor Jackson commis-
sion, but I do remember the report made by Mr.
Smith.

Q. And that report concerns itself also in part with
the conversion to the one-way street program? A,
Yes, sir.

Q. Was any objection made to you, as a director, by
anyone with respect to the carrying out of the con-
version program?

(Question objected to.)

A. No, sir.

(The Court) : I will sustain the objection and strike
out the answer.

Q. Do you recall whether the settlement of these
traffic problems was involved with the settlement that
was made with the City of the litigation between the
City and the transit company, with respect to the tax-
ing ordinances that were passed in December, 1945?
A. Yes. Suit was brought by the company to enjoin
the application of the taxes on the company, and as a
result of that, the presiding judge indicated that the
City and the company should get together and settle
these various differences, not only the tax problem
but the whole periphery of the differences on streets
and conversion, and that sort of thing, and as a result
of which an overall settlement was made with the
City after some months of negotiations, I believe, in
May or June of 1946.

Q. Were you familiar with the report that was
made to the City Council by Mr. Sobeloff, the City
Solicitor, in its negotiations with the transit company
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concerning this conversion plan and tax suits, and re-
lated matters? A. Yes, sir.

A. H. S. POST

Q. Mr. Post, you are a director of the Mercantile
Trust Company? A. A director in the Mercantile
Trust Company; yes, sir.

Q. And a director of The Baltimore Transit Com-
pany? A. Yes, sir.

Q. Mr. Post, you are familiar with the plan of con-
version to buses, are you not? A. Yes, sir.

Q. Did you, as director of The Baltimore Transit
Company, vote for that plan? A. I did, sir.

Q. What will the abandonment losses he to The
Baltimore Transit Company as the result of that con-
version? A. Well, that is difficult to establish. The
loss as indicated is simply undepreciation value of
equipment and plant. Those are obsolescent and no
longer can be used except at an operating loss.

Q. Did you vote for the adoption of the conversion
plan? A. 1 did.

Q. Did that represent vour uncontrolled, best judg-
ment as to what was best for the transit company?
A. My own individual judgment, uninfluenced by any-
body else.

Q. Have you been dominated or controlled in any
sense, as a director of the transit company or member
of the executive committee, by National City Lines or
by its president, Mr. E. Rov Fitzgerald, or by Mr.
Reavis or Mr. Gray or anyone else? A. There was
never any effort or attempt to dominate me.

Q. Have you been in collusion with the National
City Lines with respect to the affairs of the transit
company? A. No, I have not.

JOHN L. SWOPE

Q. Mr. Swope, you are the vice-president, treasurer
EImd director of The Baltimore Transit Company? A.
am.
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Q. How long have you been so engaged? A. Since
January 15th, 1926.

Q. Are you familiar with the conversion plan so
called? A. I am.

Q. Did you, as a director, vote for that plan? A.
1 did.

Q. As an officer or director of The Baltimore Transit
Company, have you been dominated by the National
City Lines or by Mr. Reavis or by Mr. Fitzgerald, Mr.
Nolan, Mr. Gray, or by anybody else? A. I have not.

Q. Have you been in collusion with them with re-
spect to any matter affecting The Baltimore Transit
Company? A. I have not.

Q. Does your vote in favor of the adoption of the
conversion plan represent your independent judg-
ment? A. It does.

Q. That it is to the best interests of the company?
A. It does.

(The Court): One question, Mr. Swope. I want to
ask you the names of the gentlemen who comprise the
board of directors of The Baltimore Coach Company,
whether they are Mr. Gray, yourself, Mr. Swope, Mr.
Grafton, Mr. Lord, Mr. Hughes and Mr. Kuhlmann.
I think the record in this case shows who Mr. Gray,
Mr. Swope, yourself are, and your connection with
The Baltimore Transit Company. Who are the other
gentlemen named? Are they connected with The Bal-
timore Transit Company? A. Mr. Hughes is assist-
ant to the president; Mr. Grafton is the auditor; Mr.
Kuhlmann is secretary of the company.

(The Court): How about Mr. Lord?

(The Witness): Mr. Lord was at that time director
of personnel.

(The Court): They are all connected with The Bal-
timore Transit Company?

(The Witness): I think Mr. Kuhlmann, the operat-
ing manager, has taken the place of Mr. Lord, although
I am not sure of that.
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(The Court): 1 just want the record to show who
these men are.

(The Witness) : Mr. Lord was director of personnel.
CLAUDE M. GRAY

Q. Mr. Gray, you are the president and chairman
of the board of The Baltimore Transit Company? A.
I am president of The Baltimore Transit Company
and ex-officio chairman of the board.

Q. Mr. Gray, yvou stated in your answer that here-
tofore you were engaged by the St. Louis Public
Service Corporation? A. Yes, sir; St. Louis Public
Service Company.

Q. And you were engaged with that company since
when? A. January 1st, 1929. I went with them at
that time as Superintendent of Shops.

Q. And you were with them with the exception of
one year, I believe, is that right? A. Part of the vear
in 1943 and 1944, when I was general superintendent
of the Chicago Surface Lines.

Q. Then vou went back with them after that? A.
Went back with the St. Louis Public Service Com-
pany and vice-president and operating manager.

Q. Since about 1940, National City Lines nave been
interested in that company, have they not? A. It has.

Q. Financially? A. Tt is the only interest 1 would
know it would have.

Q. From whom does The Baltimore Transit Com-
pany buy their oil and gas? A. They buy their lu-
bricating oil and deisel fuel from Sherwood Brothers.
They buy their gasoline from the Texas Company.

Q. You don’t buy anything from Standard Oil?
A, No.

Q. As manager of the operating company, have
vou any restrictions imposed upon vou with respect
to whom you should buy vour supplies from? A. I
have not.
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Q. Have you made purchases of motor buses from
coneerns other than General Motors? A. I have.

Q. What other concerns? A. From the A. C. F. Brill
Company this year. Last year the prior manager
purchased from the Ford Company.

Q. The purchase from the Brill Company is evi-
denced by the contract which was put in evidence yes-
terday? A. That is right.

Q. Is the Brill Company connected with General
Motors? A. It has no connection, to my knowledge.

Q. Did vou make a contract with the Firestone
Company? A. I did not.

Q. Are you familiar with the terms of it? A. Fair-
ly so. 1 have read it.

Q. In vour judgment, is it an acceptable and ad-
visable contraet for The Baltimore Transit Company
to have made? A. Yes. It is a general type of con-
tract that was made with tire companies. All the
major tire companies make similar contracts with
large bus operators on a mileage basis and 1 have
had experience with other companies as well as Fire-
stone.

Q. Are those contracts usually made on an annual
basis? A. They are seldom made on an annual basis
because the tire companies themselves don’t want
them on an annual basis. That is because the tire
companies have contract .tires manufactured at what
might be termed their off-peak business season and it
gives them a balance load in their factories, so they
don’t like a short term contract. When I was with the
St. Louis Company and during the receivership I ne-
gotiated a five vear contract or helped to negotiate
it with the Goodyear and Goodrich Company.

Q. One more question. You are, of course, familiar
with the conversion plan? A. Yes.

Q. Although you did not vote for it? A. I did not
vote for it, but I am familiar with it.

Q. Has it your unqualified approval as being for
the best interests of the transit company? A. It has.
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Q. Finally in this bill of complaint that has been
filed is the statement that National City Lines,
through you and Mr. Fitzgerald and Mr. Reavis, have
controlled the directors of the transit company and
have acted in collusion with them and in bad faith,
in promoting this plan. Is that true or not true? A.
That is not true.

Q. Have you ever been asked by Mr. Reavis or
Mr. Fitzgerald or anybody in connection with the
National City Lines, to try to influence the directors
to the contrary of what might be their best judgment?
A. T have not been asked, sir.

Q. Have you been asked by them at any time to
take any particular position with respect to the affairs
of the transit company? A. I have not, sir.

Q. (By Mr. Witz): Mr. Gray, I still have another
question. There is another contract with the General
Motors Company which has been testified to by every-
body, which seems to have been testified to by every-
body, but I have not seen it. You don’t have it with
vou today, have you? A. No, I have not.

(Mr. Witz): I want to get it in the record, if your
Honor pleases, if there is another order outstanding.

Q. Is there an executed contract? A. I don’t know
just what you have reference to.

Q. We have in the record a contract for 200 buses
with General Motors and 200 with Brill. Now, I un-
derstand there are 400 ordered from General Motors
and I would like to have the contract for the other
2009 A. There is a contract—it was, rather, an un-
derstanding or agreement—of some buses that are to
be furnished us next yeary in 1948. That covers a to-
tal of 400 buses.

Q. I would like to see that contract if you have it?
A. As we go into a plan such as this is, we are not
able to determine just how many buses will be needed
because we could not determine the extent to which
we would get approval of this conversion, and in
order to protect ourselves and get delivery of equip-
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ment, we placed equipment orders in advance of the
anticipated delivery. All companies do that. The
deliveries of equipment at the present time are some
two years from now. That is, I am trying to say it
you place an order today, it will be about two years
before you can get delivery.

Q. All 1 want to know is if you have outstanding
contracts with General Motors. I don’t care when
delivery is to be made. 1 would like to have those
contracts, if you have them.

(The Court): You can ask Mr. Baetjer about that.
You have not asked them to produce them, as I under-
stand it. Why not ask Mr. Baetjer, who represents
the company, if he has those agreements?

(Mr. Witz) : I requested all contracts.

(Mr. Baetjer): This is an open contract, if there
is one.

(The Witness): This is just an agreement, it isn’t
a contract that has been submitted to the Board of
Directors as such. It is not a formal contract.

Q. Do yvou have any letters to that effect? A. No.

Q. There is no written order for these buses then,
at this time? A. It is a written order, but, as I say,
it is more in the terms of an agreement rather than a
firm contract. It has not been presented to the board
of directors nor do we know it will be necessary to
present it. We don’t know whether we will have need
for it. It is a cancelable contract.

RE-CROSSS EXAMINATION.

By Mr. Baetjer: .

Q. It is a cancelable contract? A. Yes, it is can-
celable because on all contracts of this kind, ninety
days before the manufacturers start to produeing
equipment, he firms up the contract with the buyer as
to price and terms of delivery, and so forth.

Q. There is no price in this arrangement so far?
A. There is a tentative price.
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Q. What is it? A. T don’t recall, sir.

Q. Would you be a little more specifiec? A. What is
the arrangement you have for the purchase of 400
buses as to which you just testified? A. That was an
arrangement or contract or agreement, whichever you
want to call it, that was negotiated by Mr. F. A. Nolan,
my predecessor, last August I believe, and it was more
an agreement to accept a bid or priority of getting
equipment than anvthing else, and it has not been
formally executed yet, and we don’t know to what
extent we will need it.

(The Court): Mr. Gray, are you referring to 400
buses or 200 buses?

(The Witness): I am referring to 400, sir

Q. Does your work require you to keep in touch with
the development of transportation svstems through-
out the country? A. It does, sir.

Q. Will you tell the Court the benefit of vour obser-
vation as to what extent buses have taken the place of
street cars at this time in the larger cities of the
United States?

(Question objected to; objection overruled.)

A. T think, T am sure that the larger cities of the
United States are all going from street cars to buses.
Omne of the last large ecities was the City of Chicago.
A few years ago they felt that the bus, because it was
a large city, they felt that the bus did not have a very
prominent place in their transportation plans. They
felt the bus was only a feature transportation vehicle.
Now, they have placed orders with suppliers for sev-
eral hundred buses and it is going to play a very
prominent part in their system.

Q. Do vou know anything about the situation in the
District of Columbia, in Washington? A. Washing-
ton has in the neighborhood of 1200 buses and some
700 street cars. 1 suspect the division of revenue is
probably nearly 50-50.

Q. How about Detroit and Cleveland, if you know?
A. Detroit is one. Being a motor city, they have gone
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more quickly than any other large city to buses, and
there are several thousand buses operating in Detroit.

Q. What was the attitude of the St. Louis Public
Service Company with respect to the purchase of cars
and buses subsequent to 1941 when the National City
Lines bought into that situation? A. Subsequent to
1941, they had already changed several street car lines
to bus operation and they were very definitely pro-
ceeding along that line before National City became
interested.

Q. Just one more thing. Who are the directors of
The Baltimore Coach Company, Mr. Gray? A. They
are employees of the Company. Rather than give you
this from memory, I would rather give you a list of
those, if it is agreeable to the court.

E. ROY FITZGERALD

Q. It has been said you resigned last week. Do
you mind telling the court what yvour reason for re-
signing was? A. My reason for resigning was that
I have not had time to attend very many of their
meetings and I felt that there were several matters
coming up that probably needed people who could
be here.

Q. You have served on that committee from 1945
through last week. A. Yes, sir.

Q. You, as a director, are familiar with the pro-
posed plan of conversion from street car operation
into buses, are you not? A. Yes.

Q. You voted for that as a director of the com-
pany, did you? A. 1 wasn’t at the meeting when the
directors voted on it.

Q. Mr. Fitzgerald, in your answer you state it is
the policy of National City Lines to cause certain of
its operating companies in cities of smaller popula-
tions, to convert entirely to bus operation and in
larger cities in which National City Lines have an in-
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terest in the transit systems, it is vour policy to have
a diversified operation of some trolley cars, some
buses and some trolley buses? A. I think that is
right.

Q. What is meant by ‘‘smaller cities’’ in here?
There was no statement of population fizures. A. I
think that refers to cities operated by the National
City Lines with a gross business—in the cities we
operate all motor buses, arc cities of gross business
under $2,000,000. Those cities are all bus operation
except one. We have two in El Pase, Texas, that
still has two car lines. The reason for operating the
car lines is that the track and equipment is prob-
ably good for some time. In all the other cities in
which the National City Lines bought, the equipment
and tracks and so forth, were all in bad condition.
They needed replacement of equipment. It is our
opiniton the replacement should be with motor buses.
It is much cheaper to operate, smaller size vehicles
give better service and so forth. A street car to oper-
ate costs at least 331/3% more to operate than a
motor bus. Where the revenue is low on lines or small
on lines, it is necessary to operate a lower priced
vehicle. And in small cities the street car operating
costs, in most cities I am familiar with, will not war-
rant the cost of operating street cars.

Q. What is the population figure that vou are re-
ferring to as compared—A. Well, we don’t pay par-
ticular attention—I am sorry, I cannot answer that.
We don’t pay too much attention to the population.
We usually go by the gross revenue operation.

Q. Does the length of the lines have anything to do
with it? A. I don’t think so.

Q. In other words, in a city that is spread out, we
will say—A. The whole thing that has to do with 1t,
as I see it, is the revenune per mile on the different
lines. Some long distance operations, there may be
enough revenue per mile, enough people riding the
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vehicles, to warrant the continuance of street cars.
Other long lines may be lean lines, where the revenue
would not support the cost of operating a street car
line out there. For that reason, until studies of cities
are made it is pretty hard to tell what should be done.
The entire problem is a matter of the business avail-
able and the revenue available in the operation. The
same thing is true of motor buses. We operate motor
buses in small cities from 20 passengers to 44 pas-
sengers. The size of the vehicle is operated on the
lines that can support that size because the operat-
ing costs of a larger bus is much more than the oper-
ating costs of a small bus.

Q. It is still not clear to me what you mean by
“‘smaller cities’’. Are you speaking of population or
the size of the area?

(The Court) : He said he was not talking of popula-
tion. He said that very distinctly.

Q. Mr. Fitzgerald, as a member of the board of
director of the transit company, have you made any
effort to influence the judgment of the board with
respect to the adoption of this conversion plan?
A. No, sir.

Q. Did vou ever talk to any of them except in a
meeting with respect to it? A. No, sir.

Q. Was the conversion plan presented to yvou by
Mr. Nolan originally? A. Yes, sir; Mr. Nolan and
Mr. Gilman Smith.

Q. I have here three letters addressed to the Na-
tional City Lines. One is addressed to the National
City Lines and signed by the vice president of Mack
Truck, the other one is a letter addressed to the
Firestone Tire and Rubber Company and it is mark-
ed at the bottom, ‘‘confirmed’’ by Firestone Rubber
Company, and the third one is a letter addressed to
the General Motors Corporation, marked at the bot-
tom, ‘‘Confirmed’’ by General Motors Corporation.
The two letters, one addressed to General Motors and
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one addressed to Firestone, purport to be signed by
you. I ask you if they are copies of letters which vou
sent to them? A. Yes, sir, they are.

Q. This is the letter addressed to the National City
Lines by Mack Trucks. I ask you if the National City
Lines received that letter? A. Yes, sir, we did.

Q. Is the Standard Oil contract applicable to Balti-
more? A. No, sir.

Q. Inapplicable by its terms to Batlimore or ap-
plicable to Baltimore by its terms? A. It does not
apply. We bought trolley cars by the hundred in St.
Louis lately. Two hundred when we first bought an
interest in the company. There are no trolley buses.
Well, we have probably bought as many street cars
for the amount of business we have in the last couple
of years as any other companies. For instance, in
Chicago under the suggested plan of the operation,
the City expects to take over. They are talking about
an operation of 1500 buses. As I remember, there
are 300 street cars and around 200 trolley buses.

Q. That is an operation not in any way controlled
by your company or in which your company is in-
terested? A. No interest in it at all.

Q. It has been testified that you bought into this
company in the fall of 1944, is that correct? A. That’s
right.

Q. T hand you three letters that you had a few
minutes ago; one addressed by vou to the General
Motors Corporation and one addressed by you to the
Firestone Tire and Rubber Company, and they con-
firm the statement you make at the bottom of those
letters, and the third is a letter written to you by
Mack Trucks, Incorporated; all of them having to do
with the applicability of the eontracts with the Na-
tional City Lines, to the Baltimore area. I ask you
why did you get those letters? A. We got those let-
ters before we had the hearing before the Public Serv-
ice Commission on the purchase of stock.
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Q. Did you present copies of those letters to the
Public Service Commission at the time of that hear-
ing? A. Ithink we did. At least we testified to them.

(The Court) : Do you have anything else, Mr. Witz?
Does that close your case with the exception of what
you might want to offer tomorrow in regards to the
contracts?

(Mr. Witz): Yes, sir.

(Mr. Baetjer) : Before we send the contracts back, we
would like the record to show, if the Court please, and
it is acceptable to Mr. Witz and Mr. Mullen, that the
five contracts that are referred to in paragraph 16 of
the bill of complaint were all produced in court and
with the consent of the plaintiffs in this case, the rest
will be taken back. But there will be left in court for
such use as they care to make of them, the General
Motors contract and the Firestone Tire and Rubber
Company contract. If that is acceptable, we will keep
those and let Mr. Fitzgerald take the others back
with him?

(Mr. Witz): That is all right.

CLAUDE M. GRAY
DIRECT EXAMINATION (Continued)

Q. (By Mr. Witz) : Mr. Gray, this is a contraet for
400 buses to the General Motors, is it not? A. It is.

(Mr. Witz) : T offer that in evidence.

(Paper referred to offered and received in evidence
as Plaintiffs’ Exhibit 14.)

Q. Mr. Gray, this contract was entered into prior
to your becoming president; is that right? A. It was.

Q. This contract is binding on the compdny, is it
not? A. It is not. It has not been submitted to the
Board of Directors and this contract is not binding
on the company because it is a trade practice that to
firm up a contract ninety days before delivery of equip-
ment, and it will be firmed up if needed. This was an
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order that was placed by Mr. Nolan in order to get a
priority of delivery. He did not know what his re-
quirements would be or where he would be able to
get equipment, and so it was placed as a protective
measure against future requirements of the company.
Now, then, when I came with the company and became
president in December, in reviewing our situation and
needs for equipment for this conversion, to complete
the conversion that we were obligated for, 1 saw this
contract, which was for 400 buses, and in making
inquiry with the General Motors Company and their
representatives, Mr. Davis, Mr. W. R. Davis, 1 found
that these buses, none of them could be delivered until
1948. It was most necessary for us to make this con-
version as rapidly as possible, both from the point of
view of bettering traffic conditions in Baltimore and
for getting our operation on a suitably efficient and
economic basis. With that in mind, T inquired from
other suppliers to find whether or not T could get any
manufacturer to furnish us 200 buses in 1947, 1 talked
with the president of A. C. ¥. Brill Company, Mr.
Monroe, and found that he had two things that had
happened in their company that put them in a more
favorable delivery situation. One was that they were
starting or planned to start manufacture of buses in
the airplane plant of the Aviation Corporation in
Nashville, Tennessee. They were going to manufac-
ture 44 or 45 passenger buses at that plant. Also that
they had had a cancellation of some buses, 50 buses
for August, 1947, and that he felt by working some
overtime they could squeeze through an additional 25
buses for us in September and another 25 in Oectober
of this vear, and he could start on the sccond 100 in
September, 1947, and complete delivery the first month
of 1948. This is a much better delivery program
than we could get from the General Motors or any
other manufacturer, so I presented this to our bhoard
of directors and thev authorized me to negotiate a
contract with A. C. F. Brill for 200 buses. We now
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have received and have on order a total of 600 buses,
which will be sufficient to complete our program of
conversion now before us.

Q. Mr Gray, is there any other correspondence in
connection with this contract? A. There is no other
correspondence, to my knowledge.

Q. Has General Motors accepted this contract? A.
It has been filed with them. They have not firmed
it up or asked our board of directors for a confirma-
tion of it.

Q. Are these buses made to order? Is there any
reason why they would have to have a sufficient length
of time to do it in, or do they deliver the same type
of buses to any company? A. That is the common
practice in the industry, that the orders are cancel-
able—are firmed up and are cancelable ninety days
before production. They notify you when they are
going to start production and at that time they ask for
a resolution of the board of directors firming up the
order But this wounld not be done until 1948 some-
time and if the A. C. F. Brill Company are able to
deliver the buses now on order, we think we will not
require any of these buses.

Q. Was this contract mailed to the General Motors?
A. I presume it was. It may have been mailed to
them or given to their representative, Mr. W. R.
Davis. 1 could not say what was done by my prede-
Cessor

Q. Do you have any letter in vour file acknowl-
edging this order? A. No, we do not. We don’t
consider this as a contract. It is an order establishing
priority of delivery. You see, at the time these orders
were placed managements of various transportation
properties had to figure their needs two years in ad-
vance. That was very difficult to do. So there were
many orders that were placed on a rather blanket
basis and it was necessary later to firm up or cancel
as the operator requires.
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Q. Do you have any correspondence of any kind
referring to this contract? A. No, we do not. Not
to my knowledge. I could not find any.

(Mr. Witz): That is all, Mr. Gray.

CROSS-EXAMINATION.

By Mr Baetjer:

Q. The A. (. F. Brill contract that vou referred to,
was that the contract which was introduced in evi-
dence yesterday, made under date of January 28th,
19472 A. It is.

Q. Have vou ever had from the General Motors
Corporation any statement of the price that isx to be
put on the coaches that are covered by this order, or
whatever it may be called, that vou introduced this
morning? A. No. There is no statement of prices,
only the tentative price that is on the order.

(Mr. Baetjer) : That is all.

MR. J. COOKMAN BOYD, JR.

Q. Are vou familiar with the conversion plan that
the company is now in process of putting into effect
and which it is sought to prevent, in effeet of which
this suit is brought to prevent? A. I think 1 am
familiar with it.

Q. Were vou present at the meeting of the board
of directors on November 1, 19457 A. If it was No-
vember 1; ves, sir, I was present when the plan was
considered.

Q. Did yvou vote for it and vote to have it presented
to the Public Service Commission? A. Yes, I did.

Q. Was the action of the board unanimous at that
meeting? A. Yes, sir. 1 think it was.

Q. Was your vote influenced or dominated in any
sense by Mr. Reavis or Mr. Gray, Mr. Nolan or Mr.
Fitzgerald, or any representative of the National City
Lines, or did it express your independent, uncon-
trolled judgment that it was for the best interests
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of the company? A. It expressed my independent
and uncontrolled judgment. Certainly the gentlemen
you have named contributed to the discussion and 1
was very glad to have their judgment. But it is not
in any sense affect or control my vote.

Q. Mr. Bovd, you have had an opportunity to fa-
miliarize yourself over quite a number of years with
the traffic problems in Baltimore, have you not? A. I
believe I have, sir.

Q. In what capacity has it been necessary or ad-
visable for you to make studies of the problem? A.1I
am not too sure of the date, but about 1937, as a mem-
ber of the Junior Association of Commerce, I was
head of its traffic and safety committee, and these
matters came before our committee at that time. I
mean by that matters of traffic and safety conditions
throughout the city. Then I became a member of The
Baltimore Safety Council in—may I refer to a paper—

Q. Mayhe yvou gave it to me. A. I have it here, sir.
In 1937 I became a member of the Baltimore Safety
Council, and in 1938 and 1939 1 was on its traffic com-
mittee. In 1940 I was on its executive committee. In
1941 and 1942, 1 was Chairman of its street traffie
committec In 1943 and 1944 I was its president. In
1945 and 1946, Chairman of its executive committee.
I think it is well known that the interest that the
Baltimore Safety Council takes in all matters having
to do with traffic in the City of Baltimore. In ad-
dition to that I was also a member of Mayor Me-
Keldin’s Harbor and Freeway Committee in 1944.

By Mr. Sobeloff:

Q. Mr. Bovd, in the course of your interest in the
traffic problem over a long period of years, did you
hecome familiar with the literature that has been pro-
duced on that subject? A. Yes, sir. I have some of
it with me that 1 have kept.

Q. Will vou indicate in a general way the scope of
that literature? A. Well, it consists of a large file
of newspaper clippings which were of interest to me,
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and obviously having to do with traffic and safety
conditions; the report of Mr. Smith of May, 1945,
Mr. Nathan Smith, the Chief Engineer. Following the
discussion before the board that Mr. Hughes gave in
explanation of the conversion plan, there was pre-
pared somewhere, 1 have forgotten now, a brochure
entitled “‘Coordinated Planning for Traffic Improve-
ment in Baltimore’, which outlines the plan very
clearly, with maps, schedules, and things like that.
In addition to that, earlier in my interest in these
civiec affairs I had occasion to consider the report of
Mayor Jackson’s committee, of which Mr. Preston D.
Callum was Chairman.

Q. Did that also recommend the conversion? A,
Well, in certain respects, Mr. Sobeloff. 1 would not
undertake to remember all of those details, but 1t had
to do with eliminating the turns in downtown Balti-
more and trying to straighten out the sfreet car
routes because they were so obstructive of traffic. 1
am reasonably sure it had to do with the four one
way street programs because 1 remember taking that
up with Judge Stanton, who was police commissioner
at that time.

Q. In connection with the establishment of one way
streets, was it recommended in the Jackson report
that buses should be substituted in certain places over
street cars? A. I think that ix so. If my memory
serves me right, the Calvert Street conversion at one
time was contemplated as a trackless trolley matter,
but that met with great opposition from the residents
of Roland Park and it died during the war. Nothing
took place during the war.

Q. Did you have all of those reports in mind in
coming to a conclusion as to the desirability of this
conversion plan? A. Yes, sir. I doun’t think 1 went
back and studied each one of them, bhut the cumula-
tive effect of ten years of study certainly had the
same effect.
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Q. So that the idea in its essence was not original
in 19467 A. No, sir. I think you will find some of
the suggestions that are now attempted to be put into
effect originated twenty years ago.

Q. And it long antedates the National City Lines
entry into Baltimore? A. Yes, sir.

(Mr. Sobeloff): That is all. Your Honor, 1 think in
view of Mr. Boyd’s testimony, T would like to renew
the offer of the Jackson report. I don’t have it physi-
cally in the court room right now. There is only one
copy available and I have returned it to Doctor
Flack’s library. If the Court will reconsider the
ruling made yesterday in view of Mr. Boyd’s testi-
mony, I would like to offer it.

(The Court): Is there any objection, gentlemen?

(Mr. Witz): No objection.

(Mr. Sobeloff): Then I will produce it later.

Q. Mr. Boyd, I am holding what purports to be the
stenographic report of the hearing before the Public
Service Commission on the application of National
City Lines for authority to buy stock in the Transit
Company, the hearing purporting to have been held
on Thurday, September 14th, 1944, and listing among
those present, J. Cookman Bovd, Jr., counsel for
Dorothy K. Brown, one of the stockholders of The
Baltimore Transit Company. Does that refresh vour
recollection that vou were present and confirm that
you were present at that hearing? A. Yes, sir; the
date I will accept it, and I certainly was present there
representing Mrs. Brown.

Q. In this stenographic record, on pages 31 and
32, is this statement by Mr. Reavis: ‘I mentioned
the fact that these four companies, General Motors,
General American Aerocoach Company, Phillips
Petroleum and Firestone Tire and Rubber own all
of the preferred stock of American City Lines and
have agreed to take further amounts of preferred.
That preferred is non-voting, unless, I think, six
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dividends are passed, in which cvent there are the
usual preferred provisions of the right to clect a
minority of board of directors. These companies,
none of them, have ever had auy control in the man-
agement of National City Lines nor in American City
Lines. They haven’t desirved it and have never at-
tempted to exercise if. American City Liues and Na-
tional City Lines ave both operated aund controlled
by their own boards of direciors and own officers.
At one time, these four companies, with the addition
of Mack Truck Company, owned one-half of preferr-
ed stock of National City Lines. The other one-half
was in the hands of the public. Those are approxi-
mate figures. There were then about 75,000 shares
of preferred of National (lity Lines outstanding. All
of that stock was redeemed or purchased on the first
of August of this vear, either on the first of August
or in a temporary period before the first of August,
so that suppliers have no stock interest, these four
companies having preferred stock of Ameriean City
Lines. The interest they acquired in National City
Lines, was gotten, as I remember it, in the vears
1938 and 1939. In about 1939 National City Lines
made an agreement with General Motors, Phillips
Petroleum, Firestone Tire and Rubber, and the Mack
Truck Company under the terms of which, co far as
bus equipment was concerned, National ity Lines
and its subsidiaries wounld buy 85% of the bus equip-
ment for the companies it then owned from General
Motors, and as to the future it would huy 42% % of
its buses for companies newly acquired in the future,
and 42% % from Mack: that is 4212% f{rom General
Motors and 42149% from Mack Truck Company. At
the same time it agreed with Phillips Petroleum with-
in a defined area which does not cover the eastern
seaboard and not Baltimore, that 1t would buy oil
and oil products from Phillips Petrolenm. It made
agreement to buy tires and tire equipment from Fire-
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stone. All of those contracts were on the lowest com-
peting price, that is, as far as buses were concerned
to sell to no one on a competitive basis cheaper than
to National City Lines. Oil was on a tank car pub-
lished basis, plus freight. Tires were on a compli-
cated formula, so much of a charge per mile of opera-
tion. However, none of those contracts could in any
case apply to Baltimore. When we purchased an in-
terest in St. Louis, letters were gotten from the com-
panies with which we had contracts stating that none
of the terms of those contracts could apply to the
St. Louis situation and they haven’t. Like letters
have been gotten respecting acquisition of stock in
the Baltimore Company. So far as its acquisition of
any stock in Baltimore is concerned, under no cir-
cumstances could any of the agreements between these
companies and National City Lines apply to or con-
trol in any way in the Baltimore situation.”” Do you
remember that testimony being given by Mr. Reavis
at that time? A. That refreshes my recollection, sir.

J. STANISLAUS COOK

a witness of lawful age, produced on behalf of the
defendants, having been first duly sworn according
to law, was examined and testified as follows:

DIRECT EXAMINATION

By Mr. Baetjer:

Q. Mr. Cook, you are senior counsel of The Balti-
more Transit Company at this time and have been
connected with it for how many years? A. Thirty-six
or thirty-seven.

Q. During your term of service with the Transit
Clompany have you or have you not had charge of or
been the director in the matter of the franchises of the
company that were procured from time to time and
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were abandoned or given up? A. Yes, sir; for many
vears I have had exclusive charge of that.

Q. Have you had occasion to make an examination
and to get up a schedule of expired franchises of the
street railway operations of the transit company, over
the entire system so far as it is still being operated?
A. As of 1945, 1 think it was, Mr. Baetjer, April 9th,
1945, I prepared the list that you have in your hands.
There may be a few short stretches since then.

Q. I hand you a list marked ‘‘expired franchises,”’
and so forth, and ask you if that is the list that you
refer to? A. Yes, sir.

Q. Will you tell us to what extent the franchises
have expired and which have not been renewed, as
shown by your list and as supplemented by any other
information which you may have appearing later than
that list deals with? A. I think I have a later paper
in my file, Mr. Baetjer. 1 have the figures in this
paper. As of April 9th, 1945, there were 122,193 feet
of expired franchises. They cover numerous loca-
tions that were granted under 22 separate ordinances,
5 county orders, which are franchises in the New
Annex of Baltimore City, and one straight road fran-
chise granted on a State road in Baltimore City, while
it was still under the jurisdiction of the State Roads
but afterwards was turned over and became a city
street.

Q. Are you still operating over some of that foot-
age covered by the expired franchises? A. At this
time it was all being operated over; yes.

(The Court): You mean as to the 122,193 feet.

(The Witness): That was all being operated over.
If we were operating, I did not touch it.

(The Court): Do you know what the total fran-
chises amounted to in feet, Mr. Cook?

(The Witness): Well, I think this is about 15%.
That is my recollection, something like 15% of the
total franchises.
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Q. I don’t want you to go over each one, but can
you give us the more important ones so far as the
lines are concerned? A. If you want me to touch on
some main ones, for instance, the franchise of the 29
line was expired from 31st and St. Paul Street, up St.
Paul Street to University Parkway and over Uni-
versity Parkway to Roland Avenue. That was an ex-
pired franchise, having expired about 1931 I think.
I can pick out some stretches for you. The Garrison
Avenue franchise, 7900 feet, is an expired franchise.
The Gorsuch Avenue franchise of 12,745 feet is an
expired franchise. There is an expired franchise on
Redwood Street.

Q. Can you tell us just why that is and what lines
are affected by that trackage? A. Well, now, the Red-
wood Street was double track on Redwood Street from
Charles to Howard. There were double track curves
on the north side around Howard and Redwood; and
single track curves at the south side of Sharp and
Redwood Street; single track curves at the southeast
and southwest corners of Hanover and Redwood
Streets. That amounted to 3,901 feet of single track.
Then we had a single track at the southwest corner of
Redwood and South, a double track at the southeast
corner of Baltimore and South, which were all in the
same ordinance which was passed in 1906. The ordi-
nance expired in 1919. It was a 15 year ordinance
and was renewable for 15 years, so that the renewable
period would have expired in 1934. Then another
franchise that expired was the franchise over the
Hanover Street Bridge. That was acquired in 1916
for a 25 year period.

Q. The Hanover Street Bridge is traversed by the
96 line into Fairfield, is it not? A. Yes, sir. ‘

Q. That line was to be converted under the pro-
gram of June 22nd, was it not? A. That is correct.

Q. And that has been held up? A. Yes, sir. That
was 15,448 feet of expired franchise. Only that por-
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tion over the bridge. Of course, there is more than
that in the total line.

(Mr. Witz): That goes all the way down to Curtis
Bay, doesn’t it?

Q. Are there any expired franchises on that line,
No. 5 and No. 33 lines? A. We have no franchise out
there. There is no city grant for Park Heights Ave-
nue. We have always contended we have a private
right of way on Park Heights Avenue, and I am will-
ing to defend it. But the city has always contended
we are an interloper. There is no expired franchise.
We have either got a right of way or we are a tres-
passer.

Q. That line goes down Druid Hill Avenue and
down town that way? A. No. 5 and 33 goes down
Park Heights Avenue and goes on Reisterstown Road,
where we have turnpike rights which are perpetual.
At present it comes down and it goes over Fulton
Avenue. We have some expired franchise in front of
the Fulton Avenue carbarnu, and we go on to Druid
Hill Avenue, and we have a perpetual franchise on
Druid Hill Avenue.

Q. What about the No. 1 and No. 11 line? A. No.
1 and 11 lines ran over, I think, in the western section
—there is nothing material. They are also on that
expired franchise in front of the Fulton Avenue car-
barn—

Q. How about the track from Bedford Square—
A. Let me finish this.

Q. Excuse me. Go ahead. A. 1 think from there
down through this section of the City and up over the
viaduet and up to St. Paul and 25th Street, there are
no expired franchises. St. Paul and 21st Street. From
St. Paul and 31st Street up to University Parkway,
we have an expired franchise. When we get to Guil-
ford we have another legal contention with the City.
The City says that the Roland Park Company did not
have the right to grant us a perpetual franchise
through Guilford. They were limited by statutory
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provision to granting us a 25 year right. We con-
tended that we had an absolute right there, but that
was a question which could not be determined by liti-
gation. If I am right, our right is absolute. If the
city is right, we have an expired right there. That is
St. Paul Street north of University Parkway.

Q. Can you state in miles how many miles of the
abandoned track the franchises have expired on? A.
It would be the difference.

Q. In other words, the difference between 33,000
and 1220007 A. I would say something like 87,000
feet. Mr. Witz, that is my recollection.

Q. I understand, it is a general statement. A. But
a very substantial portion of the long stretch of ex-
pired franchises were included in the plan. For in-
stance, the long streteh on Hanover Street, the long
stretch on University Parkway, and the stretch along
Garrison Avenue, I think is in the plan eventually.

Q. What is the city’s position as to your operating
on the expired franchises? A. We are trying to ad-
just that now and trying to effect the renewal of the
franchises where necessary. There i1s no question
about the fact that that is an active matter between us
and the City now and we have actually made certain
annual payments in connection with the franchises
that we have been operating on that had expired. And,
of course, we don’t want to pay a renewal charge on
a franchise that is going to expire. So that is the
reason we have been carrying it along on an annual
basis.

ADRIAN HUGHES

By Mr. Baetjer:

Q. What is your occupation, Mr. Hughes? A. At
the present time I am assistant to the president of
The Baltimore Transit Company.

Q. What are your duties? A. My duties are to
carry out any work that is assigned to me by the presi-
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dent in connection with the general operations of the
company.

Q. How long have you been with the transit com-
pany? A. I have been with the transit company since
1914.

Q. What have been your duties over that period of
years generally? A. 1 first came with the company
as an engineer in the power department, dealing par-
ticularly with power distribution problems, in 1914;
then about 1918 I was made what was called mechani-
cal assistant in charge of the power plants; we then
owned some power generating stations; and in 1920 1
became superintendent of the power department
having charge of all of the electrical work in that de-
partment, and generally the purchase of power, the
operation of sub-stations, the underground cables and
overhead features, trolley wires, signals, and every-
thing connected with that department.

Q. What is your education? A. Do you want me to
give it all the way through?

Q. Yes. A. About 1925 the then General Manager,
Mr. Palmer, asked me if I would take over the bus
operation job started in 1915 and had sort of grown
up without any particular department having charge
of it, he asked me if I would take over the bus opera-
tions and make a department out of it. So I assumed
the position of Superintendent of Bus Transportation,
in charge of the operation and maintenance of the
buses that were operated at that time. After holding
that job five or six years, in 1931 I was made Director
of Research, in which position I had charge of study-
ing the operations of the company, make the analyses
of the operations, of the costs, of traffic conditions,
studying conditions in other cities, serving on com-
mittees of the American Transit Association in con-
nection with the problems of the Association, and try-
ing to determine the cause of the change in our posi-
tion, the effects of economic conditions or the auto-
mobile or anything that migh affeet us, comparing the
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relative efficiency and economy of different types of
vehicles, of different makes of vehicles, and trying to
devise more efficient ways of operating them and
matters of that kind. In 1946 I was made Operating
Manager and in 1947 Assistant to the President.

Q. What are your educational qualifications for the
work yvou have been doing? A. I am a graduate engi-
neer from Cornell University, Electrical Engineering,
and also I am a gualified Engineer under the Mary-
land Laws for Professional Engineering.

Q. Do you know who prepared the conversion plan
for the Baltimore Transit Company that was ap-
proved in part by the Public Service Commission in
June, 19467 A. Well, that plan was developed over a
long period of time. It started way back actually be-
fore the reorganization, and after the war—

(The Court): Do you mean in 19352

(The Witness): Yes. It started before 1935, and
during that time, as a plan for modernization and in-
creasing the efficiency of the service, we carried out
certain steps up to the time the war put a stop to such
work. Then during the war or toward the middle of
the war, when everybody was talking post-war plan-
ning, we of course knew we should do some post-war
planning, so we took up the study again to bring the
conditions up to date, whatever changes might have
occurred in the art since that time, and we started
working actively again in 1944 and 1945 on a plan we
could put into effect when the war was over and the
equipment would be available. In the early part of
1945 the company decided they would like to have
some outside consultants to check on what we were
doing and have the benefit of studies of other cities
and what they were doing from the outside point of
view. So the Gilman Company was engaged and they
started working with us in February, 1945. So they
went over ours, we were working on ours, and they
got data from our operations and they made their own
studies independently first from us, then when they
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introduced their independent study, we compared
notes and worked out the plans together, and we were
doing that during the spring of 1945 when Mr. Smith,
the Chief Engineer, published his report.

(The Court): Chief Engineer of the City, you
mean?

(The Witness): Chief Engineer of the City pub-
lished his report in May, 1945, on my suggestion for
trafic improvements in the City as a whole, and when
we saw that report we realized that we should co-
ordinate their report with ours. In the meantime, he
called on us and specifically requested that we do cer-
tain things that would permit the carrying out of
some of the recommendations of his report for one
way streets, for instanee, of course—from Calvert to
St. Paul and Charles and Cathedral the company had
already agreed in 1942, but he recommended also
Druid Hill Avenue and McCulloh Street as one way
streets. He recommended taking our tracks off Spring
Avenue, and certain other things, and naturally we
wanted to coordinate our plans with his. It is a most
important thing to coordinate the plans of transit and
service. You cannot have speed and rapid transit
without improving traffic generally, and you cannot
improve traffic generally without improving the tran-
sit system. Therefore, we coordinated our work with
Mr. Smith’s work, also with the Traffic Engineer of
the Police Department. In developing this plan our
final work was in the fall of 1945.

Q. Did you present the plan to the Board of Direec-
tors of the transit company at a meeting held Novem-
ber 1, 19467 A. It was before November, 1946. It
was earlier than that. I don’t remember the date.

Q. Was it in the fall of 19467 A. It was before the
report was finally printed. I described the plan to
the board in the fall of 1945, before we finally wrote
it in its final form. We wanted to see whether it was
acceptable to the board first, and I was invited by Mr.
Nolan to deseribe the plan to the board, and I did
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that in considerable detail with maps and charts, and
‘so forth, to show what the plan was.

Q. And you presented the plan, on behalf of the
transit company to the Public Service Commission,
did you not? A. Yes, sir; in the summer of 1946.

Q. You say it was a continuation of the work you
had done prior to the receivership and subsequent to
the receivership. Have you any figures to show the
extent of the conversion which had taken place sub-
sequent to the receivership, until, say, 1941, or when-
ever you suspended it? A. Yes. As I said before we
started bus operations in 1915. It was not until after
1920 when we suddenly found a change in the trend
of our patronage. From 1900 to 1920, our riding
had been increasing about 5% a vear. In 1920 it
started to go down. In the first or second year we
thought it was maybe a temporary change, but when
it continued on through those prosperous ’20s we be-
came alarmed about it and tried to figure what we
could do to improve our service. We then added some
bus service in 1922 and 1923 and 1924 and 1925, and
through the ’20s we began adding bus lines. In 1932
we made several conversions. We converted the end
of the 35 line at Reisterstown Road to bus operation
becanse it was more economical and also more at-
tractive. We decreased the running time from Pikes-
ville to Emory Grove, as I recall, to twenty-five
minutes from the original forty minutes by street
car. Then we also converted 23 line, which ran from
up town here out to Eastern Avenue to Back and
Middle River, we converted that to a bus line in
1932. Then, in 1936 we put on what is called the Q
bus line. Do you want me to go into the details of
the lines?

Q. Yes. A. In 1936 we put on the Q bus line, the
Halethorpe line, which replaced the Halethorpe end
of the No. 3 car line, and also replaced the east end
of the No. 4 car line and a portion of the No. 6 car
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line. In 1939 we abandoned the No. 12 car line, which
ran from Callow avenue above North avenue down
to Westport, and we rerouted and angumented what
was then known as the B bus line, which took over
the No. 12 ecar line. In 1935 we changed the No. 21
line and abandoned that as a rail line and converted
it to trackless trolley. In 1939 we converted the No.
27 line to a trackless trolley. In April 1940, we con-
verted No. 10 line to a trackless trolley in connection
with the extension of Howard street. Those are most
of the changes.

Q. Do yvou know how much of the svstem was
abandoned as the result of the giving up of those
lines? A. Yes. Some six lines were entirely abandon-
‘ed, some six rail lines, and portions of four or five
were abandoned as rail lines, and about 70 miles of
track were abandoned between 1936 and 1940. I
don’t recall how much before that but from the time
of the reorganization to the heginning of the war,
when the war put a stop to further conversions,
seventy miles of track had bheen abandoned by the
transit company.

Q. Have vou a schedule or memorandum which
shows from the date of the reorganization until 1941,
the effect of those changes as to the number of cars
and number of buses and number of trackless trollevs
operated and the number of passengers carried on
the three types of vehicles that is supplementary to
the one Mr. Witz put in, which deals from the period
from 1941 to 19477 A. This statement shows from
1936 to 1941, and also another statement which goes
from 1942 to 1946.

(Mr. Witz): I did not put it in.

(Mr. Baetjer): You want it in, do yvou not?

(Mr. Witz): Yes.

Q. If you will take the one I handed you first, Mr.
Witz can interrogate yvou about his, from 1936 to
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1941. T don’t think you need read each of them. Sup-
pose you take 1936 and 1941.

(The Court): It might be offered in evidence, the
schedule or statement. There is no use to read all
of it.

(Mr. Baetjer) : I think if he reads the first and last,
that would be sufficient.

(The Court): All right.

Q. In 1936 there were 829 cars, the maximum num-
ber of vehicles operated on week days; in 1941, 736
cars. In 1936 there were no trackless trolleys; in
1941 there were 84. In 1936, there were 126 buses,
and in 1941 they increased to 208. The revenue pass-
engers carried on the cars in 1936 were about 112,-
000,000, and in 1941, about 118,000,000. On trackless
trolleys there were mnone carried in 1936, and 18-
000,000 carried in 1941. On the buses in 1936 there
were carried about 12,500,000 and in 1941 about 24,-
000,000. Similar figures are here for total passengers
which would show about the same proportions.

(The Court): Are you going to offer this, Mr.
Baetjer?

(Mr. Baetjer): I will offer this in evidence.

(Paper referred to offered and received in evidence
as Defendants’ Exhibit 9.)

Q. What happened with respect to the operation
of the bus lines in 19417 I am referring, of course,
to the ODT with respect to the buses? A. That was
in 1942. At the end of 1942, the Office of Defense
Transportation, in order to conserve gasoline and
tires, ordered us to very much reduce our bus opera-
tions and discontinue certain lines entirely and to
curtail the service on others which, as I recall, re-
duced our service by bus some twenty-five or thirty
percent.

Q. When was that order of the ODT revoked, if
it was revoked? A. I don’t remember the date but
it was revoked about a year or more ago.
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Q. T hand you what purports to be a copy of the
order signed by the Director of the Office of Defense
Transportation and ask you if that refreshes your
recollection of the date on which the order was re-
voked? A. Yes.

Q. What was the date? A. Fifth day of Septem-
ber, 1945.

Q. I hand you what purports to be an order of
the ODT, the order vou have just referred to, and
ask you if that is the paper that you referred to?
A. That is correct. It became effective in December,
1942,

(Mr. Baetjer): We offer the order restricting the
use of buses and the order removing that restriction.

(Papers referred to offered and received in evi-
dence as Defendants’ Exhibit 10, and Defendants’
Exhibit 11, respectively.)

Q. Mr. Hughes, Mr. Witz vesterday introduced a
statement of miles of track estimated to be abandoned
and estimated undepreciated hook value of property
to be retired. I hand vou a copyv of it and ask voun
if that was prepared by vou? A. It was prepared
under my direction by the auditing department and
the engineers of the company.

Q. There was filed with the answer of the de-
fendants a statement giving the same information
but not as inclusive with respect to time, and 1 ask
you if you had this statement prepared under your
direction? A. Yes, I did.

(Mr. Baetjer) : This statement we offer in evidence.

(Paper referred to offered and received in evidence
as Defendants’ Exhibit 12.)

Q. The statement that Mr. Witz introduced shows
that the total approved abandonment as to miles is
77.45 and the remainder of the proposed abandon-
ment is 66.55, and the memorandum which I just in-
troduced, a ecopy of which is filed as an exhibit with
the answer, shows that the total estimated miles of



(App. 132)

track abandoned is 77.45, and I ask you what is the
difference between those two totals? A. The 77.45
is the miles covered in the lines that were approved
by the Public Service Commission at the hearing last
vear, last July. The remainder of the lines in our
plan is described in the Riders’ Digest on Traffic
Plans, which was directly acted on by the Commis-
sion. They were approved, the changes were ap-
proved in principle but not specifically.

Q. In those lines last referred to do you include
the Belair Road Line and the Sparrows Point Line
which the Commission said for the time being should
not be converted? A. No, they are not included.

Q. When you were working on these plans for con-
version, did you have before you the Chase Report
that was made to the Distriect Court at the time of
the reorganization proceedings, and were you famil-
lar with the recommendation made therein and ap-
proved by the Court? A. Yes, I did. I made a study
of the Chase Report for the purpose of finding out
whether or not there were some recommendations
there we might follow to our advantage, and it was
as the result of studying that report in 1935, as I re-
call it, the suggestion of our vice president at that
time that we began developing a plan for modernizing
our system, and at that time we had plans for chang-
ing all except about—converting from rail to free
wheel all but about ten of our present lines. Then,
during the period from 1936 to 1940 we were work-
ing along that line generally and making certain
changes, then when we started developing our plans
in 1945, we built up from that. We included in the
new plan the conversion of some additional lines to
what we thought of in 1936; due to the change in
time but due primarily to the request of the city for
certain changes to improve traffic conditions general-
ly, which we thought would aid us in giving better
service as well as more economical service.
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Q. Since Mr. Gray came here and assumed the posi-
tion of president, have you made some changes in
some of the lines to be converted and was it to sub-
stitute trackless trollevs for buses? A. Yes. We
have made some changes in these lines as we go along
and put them into effect. We found some we could
improve and also had from the Police Department
some suggestions. In addition to that, since Mr. Gray
came here it has been decided one or several of the
lines that were included for counversion because they
are of a certain tvpe of line, relatively short, in the
wholly downtown section and such that they cannot
very well be extended, that they shall be trackless
trolleys.

Q. Did you have the approval of the Commission
within the last week or two of the conversion and use
of trackless trolleys instead of buses on two lines that
are quite long lines? A. On one line, the so-called
No. 1, which will operate from Park Terminal down to
Baltimore and Sharp Streets and then down Sharp
Street over what is now the southend of the No. 19
line.

Q. Have you pending before the Commission an
application to make a change with respeet to the
Fremont Street line? A. Not at the present time.

Q. What is the other line you say you are changing
over? A. The No. 30 line has been discussed with the
Commission but since we haven't the necessary fran-
chise, and so forth, we have not made a formal ap-
plication. (

Q. How long is that line? A. That line is also a
relatively short line. It runs down in the same
vicinity, to the lower end of the No. 2 line, up to North
Avenue and Charles Street at the present time. I can
give you the length of the line if you would like to
have it.

Q. In your judgment, is the continued success of
the transit company dependent upon conversion such
as is proposed or substantially such as is proposed?
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A. We have thought for a long time that it is abso-
lutely essential that we change to free wheels for two
reasons. First, as I said before, we cannot improve
the speed of our operation unless we improve the
speed of all traffic; and, secondly, some of these lines
were not heavy before the war and probably won’t be
sufficiently heavy after the war to support the invest-
ment in rail, if it has to be constructed.

Q. Did you so advise the Board of Directors that
that was your judgment? A. I did.

Q. These various so-called conversions from time
to time amounted to relatively small portions of the
operation, is that correct? A. Well, the conversion
from 1936 to 1940 was 70 miles out of some 315 or 320
miles. So that is a pretty good proportion.

Q. Nothing like 170 miles at any one time? A. You
must remember we were in the midst of making these
conversions and we were suddenly stopped by the war
and such things were not available. Instead of 170
miies to be converted today we would probably already
would have converted perhaps half of it.

(Mr. Baetjer): We have only one more witness, but
we would like, if it is admitted and I think it will be
admitted, that until July 1, 1945, and starting with
the date of reorganization, all of the stock of the
transit company, preferred and common was in the
name of voting Trustees and was so stated in our
Voting Trust Certificates, that all of the trustees
from the time of the reorganization, were directors of
the transit company and they constituted all the di-
rectors of the transit company except two officers.

(Mr. Witz): That is admitted.

(The Court): All right. It expired on July 1st,
1945.

(Mr. Baetjer): 1945. It was a ten year Voting
Trust.
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R. GILMAN SMITH

Q. What is your occupation, Mr. Smith? A. I am
at present partner of the firm of W. C. Gilman and
Company, engineers. .

Q. How long have you been a partner in that firm?
A. Since April 1, 1944.

Q. What business is that firm in? A The firm is a
firm of engineers engaged primarily in the making of
reports of various types in connection with transit
operations, other types of utility operations, that is,
electric and gas, and in certain cases for industrial
operations, for various purposes; such as independent
examinations in conneetion with refinancing or re-
capitalization plans or conditions of property opera-
tions and rates for service. In fact, all matters relat-
ing to the conduct of businesses of that type.

Q. Mr. Smith. Were you emploved in the spring
of 1945 to cooperate with the engineers of The Balti-
more Transit Company in making a survey of the
property and recommendation to the Board of Direc-
tors with respect thereto? A. Yex. Barly in the
spring of 1944, the firm of W. C. Gilman and Company
was employed by The Baltimore Transit Company to
review the modernization program which had been
under way in Baltimore for several vears, for the
purpose of securing our recommendations as to the
plans which the company had for carrying out fur-
ther sections of that program.

Q. How many of your men worked on that plan in
Baltimore? A. T spent a great deal of time in Balti-
more during the summer of 1945, one of our other
engineers was down here with me for most of that
time, and certain of our people in New York also par-
ticipated in the work.

Q. You are, of course, familiar with the conversion
plan as it was presented to the Public Service (fom-
mission and as it was approved, with some exceptions,
in September, 1946, are you not? A. I am.
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Q. Was the conversion plan as presented to the
Public Service Commission approved by you? A. Yes.
As Mr. Hughes stated in his testimony, after we had
completed our study of the local situation in Balti-
more, we developed independently a plan for the Balti-
more Transit Company, including not only changes in
the type of vehicle, but also changes in routing and
certain other aspects of operation. After we had
formulated our own ideas on that basis, we sat down
and had a round table discussion with the officials of
The Baltimore Transit Company, and as a result of
these discussions our ideas were merged and the re-
sulting plan met not only with our approval but with
the approval of the company.

Q. Are you familiar with the conversions from fixed
wheel to free wheel operation throughout the country
generally? A. Yes, we are. Our firm has just com-
pleted a comprehensive report on the Chicago Surface
Lines and Chicago Rapid Transit Company in
Chicago, for a group of investment bankers in con-
nection with the contemplated purchase of the prop-
erties of those two companies by the Chicago Transit
Authority. We are currently working on a similar
report for the Cleveland transit system in Cleveland
which is municipally owned. Earlier this year we
made a similar report for the Detroit Street Railways,
which is a municipally owned transportation system
in Detroit, in connection with some financing which
they had earlier this year. We made similar studies
in Minneapolis, in Cincinnatti and in Houston, Texas,
which is a one hundred per cent bus operation in a city
of about 500,000 population, where we developed a
complete rerouting plan for the entire system. We
also made a report on the transportation property in
Los Angeles in connection with refinancing which took
place at the time National City Lines acquired an
interest in that property.

Q. Who did you make that report for? A. We
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made it at the request of a group of investment
bankers.

Q. What has been the extent of the conversion in
the bigger cities of the United States from fixed
wheel to free wheel vehicles, so far as you know!?
A. In Detroit, which I say is municipally owned, the
financing which was accomplished earlier this year,
was for the purpose of providing funds for the pur-
chase of a sufficient number of motor buses to permit
the abandonment or the conversion, I would say, of
all of the present street car lines mn the city of Detroit
except five, with a further program that by the end
of 1948, four out of those five lines will be converted
to motor bus, and the fifth line, the Woodward
Avenue line, the heaviest car line in the city, was
scheduled to be converted to motor bus at the end
of an approximate ten vear period.

Q. Have you another city you can give us as to
the extent of the conversion? A. In Chicago, the
Chicago Surface Lines several years ago, I would
say three or four years ago, developed a moderniza-
tion program which contemplated a rather extensive
use of motor buses and trollev buses. That program
has been under way during that period and several
street car lines have been counverted to motor bus.
The Chicago Transit Authority in connection with
its plans for the operation of these systems, if they
are successful in acquiring them, has amplified its
modernization plans to the extent that by the end
of 1957 all of the street car lines in the City of
Chicago, except eleven will be converted either to
motor bus or trolley bus.

In Cleveland, which is municipally owned, the cur-
rent financing which is now pending, is in part for
the purchase of free wheeling equipment which would
permit the conversion to motor buses or trolley buses
of all except some five street railway lines in the City
of Cleveland. There it may be that some parts of
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those lines will be converted as a rapid transit system,
although that is not entirely definite.

New York City, the Manhattan Transit Company
which operates a substantial amount of street car
service of the upper part of Manhattan Island and the
Bronx, started about a year ago on a program to con-
vert its entire rail operation to motor buses. As a
matter of fact, the plan was developed some time prior
and an order placed for the equipment. The equip-
ment is now being received. Practically all of the lines
on Manhattan Island have been converted and they
expect to complete the entire program some time next
year. Incidentally, in that connection, it might be
interesting to note that the entire fleet of buses, some
three or four hundred, they have purchased and are
now receiving are General Motor Diesel buses.
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State of Maryland
PUBLIC SERVICE COMMISSION
Baltimore
OrpEr No. 42685
IN THE MATTER OF THE APPLI-
CATION OF THE BALTIMORE]
TRANSIT COMPANY FOR AP-

PROVAL TO CONVERT CER- | Public Service Commission
TAIN OF ITS RAIL LINES TO

Before the

FREE-WHEEL OPERATION of Maryland
AND TO REROUTE CERTAIN
OF ITS RAIL LINES. Case No. 4789

WaEereas, The Baltimore Transit Company, a Com-
pany engaged in furnishing mass transportation serv-
ice in Baltimore City and its environs by meas of elec-
tric trolley cars ad trackless trolleys and service by
motor buses through its wholly and directly owned
subsidiary, The Baltimore Coach Company, has made
application to this Commission for approval to convert
certain of its lines to operation by free-wheel vehicles
and for authority to surrender and abandon electric
railway and trackless trolley service, franchises, ease-
ments and rights of way on certain streets, highways,
and rights of way hereinafter mentioned, and for a
permit to the said The Baltimore Coach Company to
operate service by motor buses in substitution for the
service now being furnished over the street car lines
to be abandoned; and

WHEREAS, the application having come on to be heard
after due notice published pursuant to the Commis-
sioner’s Order No. 42301, entered June 19, 1946, and
it being the opinion and finding of the Commission,
after due hearing, that the application be presently
disapproved as to the Petitioner’s proposal with re-
spect to the No. 26, Sparrows Point Line, and as to
that part of the No 15, Gay Street Line lying north
of Fayette and Gay Streets, except as to reroutmg
hereinafter set out; and it being the further opinion
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and finding of the Commission that the present and
future public convenience and necessity permit the sur-
render and abandonment of the electric railway serv-
ice, franchises, easements and rights of way as here-
inafter more particularly set forth, and that the public
welfare and convenience require the granting of a per-
mit to The Baltimore Coach Company for the opera-
tion of motor vehicles for use in the public transporta-
tion of passengers for hire over the routes hereinafter
listed,

It Is, THEREFORE, this 9th day of October, in the year
Nineteen Hundred and Forty-six, by the Public Serv-
ice Commission of Maryland,

Orperep: That The Baltimore Transit Company be,
and it is hereby, authorized to surrender and abandon
electric railway service as operated over the following
street railway lines, upon inauguration of motor bus
service by The Baltimore Coach Company in substi-
tution for said electric railway service, said abandon-
ments to take place from time to time only as and when
said motor bus service in substitution therefor is ac-
tually put into operation:

Electric Radway Operations to be Abandoned

No. 1-11 Line—from terminus at Park Terminal to
terminus at Bedford Square and terminus at Green-
mount Avenue and 25th Street.

No. 2 Line—Carey Street Line-—from terminus at
Park Terminal to terminus at Fort McHenry.

No. 5-33 Line—Pimlico-Patterson Park line—that
portion of line from terminus at Patterson Park to
South Street, and that portion of line from terminus
at Gwynn Oak Junction to Belvedere car house.

No. 6 Line—Curtis Bay, Fairfield-Monument Street
Line — from terminus at Monument and Kresson
Streets to terminus at Fairfield and at Curtis Bay.

No. 13 Line—North Avenue Line—that portion of
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the line from the terminus at Wolfe and Aliceanna
Streets to North Avenue.

No. 15 Line—Baltimore Street-Belair Road Line—
that portion of line from terminus at West Baltimore
Street Lioop to Fayette and Gay Streets.

No. 16 Line—Madison Avenue Line—from terminus
at Madison Avenue car house to terminus at foot of
Broadway.

No. 17 Line—St. Paul Street-Westport Line—from
terminus at Abbottston Street near Harford Road to
terminus at Annapolis Road near Waterview Avenue.

No. 19 Line—Harford Road Line—from terminus
at Ostend Street to Aisquith and Monument Streets.

No. 20 Line—Point Breeze-City Hall Line—from
terminus at City Hall to terminus at Point Breeze.

No. 24 Line—Lakeside Line—from terminus of line
at Lakeside to terminus of line at Roland Avenue
south of University Parkway.

No. 25 Line—Mt. Washington Line—from the ter-
minus at Camden Street to the terminus at Belvedere
car house.

No. 25 A Line—Key Avenue Line—from terminus at
Mt. Washington to terminus at Cheswolde Avenue.

Union Avenue Line—from terminus at Union Ave-
nue to terminus at 36th Street and Roland Avenue.

No. 29 Line—Roland Park-Calvert Street Line—
from terminus at Roland Park to terminus at South
and Pratt Streets.

No. 34 Line—Canton Line—from terminus at Old-
ham and Eastern Avenue to terminus at North
Avenue.

Motor Bus Lines to be Operated in Substitution
Therefor

““4”’—Charles Street Bus Line

From the present terminus at Belvedere Avenue
in Homeland via its present route to Charles Street
and Baltimore Street, to Liberty Street, to Cathedral
Street, to Chase Street, to Maryland Avenue, to 29th
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Street, to Charles Street, then via its present route to
present terminus in Homeland. A branch of this bus
line to be operated over 33rd Street to Greenmount
Avenue and then over the route of the “T’’ bus line
to the present terminus of the ‘“T’’ bus line at Pent-
ridge Road. And said Company is further authorized
to extend said bus line in a northerly direction over a
route to be submitted to and approved by the Commis-
sion so as to serve the Cedarcroft, Pinehurst, Rodgers
Forge and Armagh Seetions.

“B”’—Mount Royal Avenue Bus Line

From the present terminus on Madison Avenue to
Whitelock Street, to Callow Avenue, to Reservoir
Street, to Park Avenue, to Madison Street, to Charles
Street, to Redwood Street, to Howard Street, to Pratt
Sreet, to Paca Street, to Fremont Avenue, to Ridgely
Street, to Bush Street, to Annapolis Road, to present
terminus at Westport, returning by the same route to
Paca and Camden, then on Camden to Howard Street,
to Liberty Street, to Cathedral Street, to Read Street,
to Park Avenue, to Reservoir Street, to Callow Ave-
nue, to Whitelock Street, to Eutaw Place, to Clover-
dale Road, to Madison Avenue, to the terminus on
Madison Avenue.

Branches of this bus line to operate over the pres-
ent routes of ‘‘K’’—Lakeland bus line and the <“K-A”’
Cherry Hill bus line.

“C’’—Alameda Bus Line

To be replaced by a bus line operating from the loop
on Argonne Drive to Wilsby Avenue, to Wyanoke
Avenue, to Lowndes Avenue, to Argonne Drive, to
Ellerslie Avenue, to 36th Street, to the Alameda, to
Kirk Avenue, to Homewood Avenue, to Greenmout
Avenue, to Forrest Street, to Hillen Street, to Holli-
day Street, to Gay Street, to Fayette Street, to Holli-
day Sreet, returning over the same route to the Ala-
meda. )



(App. 143)
“D”’—~Monroe Street-Bentalou Street Bus Line

Over its present route from terminus at Washington
Boulevard to Windsor Avenue and Smallwood Street,
and then on Windsor Avenue, Pulaski Street, Gwynns
Falls Parkway, Monroe Street, Bryant Street, Pulaski
Street to Windsor Avenue, to Bentalou Street, to pres-
ent southern terminus.

“N”’—West Baltimore Street Bus Line

From present termini in West Baltimore over ex-
isting routes to Baltimore Street, to Ellwood Street,
to Lombard Street, to Ponca Street, to Holabird Ave-
nue, to Broening Highway, to present terminus of No.
20—Point Breeze-City Hall street car line west of
Colgate Creek, with a branch of the line operating by
bridge over Colgate Creek to the Municipal Airport.

“P’—Highlandtown-Middle Riwwver Bus Line

From its present terminus at Middle River on East-
ern Avenue to Conkling Street, to Toone Street, to
Clinton Avenue, to loop at Newgate Avenue.

“Q’—Viaduct-Halethorpe Bus Line

From present terminus and over present route from
Halethorpe to Gilmor and Lombard Streets, on Gilmor
Street, to Baltimore Street, to Liberty Street, to
Cathedral Street, to Mulberry Street, to Orleans
Street, to Broadway, to Monument Street, to Patter-
son Park Avenue, to present terminus at North Ave-
nue, returning by the same route to Orleans Street, to
Franklin Street, to Howard Street, to Baltimore
Street, and then over the same route to Halethorpe
terminus.

“8"—Crosstown Bus Line

Between present termini with buses rerouted be-
tween Thirty-third Street and Ednor Avenue and
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Thirty-ninth Street and University Parkway by way
of Thirty-third Street and University Parkway.

New Bus Lines to be Established

(1) From the present terminus of the No. 24 street
car line at Lakeside over a private right of way to
Roland Avenue, to University Parkway, to Calvert
Street, to Pratt Street, to Light Street, to St. Paul
Street, to University Parkway, to Roland Avenue, to
Lakeside terminus.

(2) From Gorsuch Avenue and Old York Road to
Thirty-third Street, to Frisby Street, to Gorsuch Ave-
nue, to Harford Road, to Broadway, to North Avenue,
to Wolfe Street, to Aliceanna Street, to Ann Street,
to Fleet Street, to Wolfe Street, and returning by the
same route to Gorsuch Avenue terminus.

(3) From Carey and Presstman Streets, on Presst-
man Street, to Division Street, to Baker Street, to
Druid Hill Avenue, to Presstman Street, to Carey
Street, to Baltimore Street, to Charles Street, to Fort

venue, to Fort McHenry, returning on Fort Avenue
to Charles Street, to Lee Street, to Hanover Street,
to Baltimore Street and then over same route to north-
ern terminus.

(4) From Fulton Avenue and Druid Hill Avenue
on Fulton Avenue to Lanvale Street to Gilmor
Strect, to Baltimore Street, to Sharp Street, to West
Street, to Leadenhall Street, to Ostend Street, to Sharp
Street, to Lee Street, to Hanover Street, to Baltimore
Street and over same route to Fulton and Druid Hill
Avenues.

(5) From Curtis Bay at the present terminus of the
No. 6 Line on Pennington Avenue to Patapsco Avenue,
to Hanover Street, to Barney Street, to Light Street,
to St. Paul Street, to St. Paul Place to a point south
of Center Street with branches of this line extending
in the Fairfield Section on Chesapeake Avenue, Wee-
don Street, Carbon Street and Sun Street and from
the northern terminus by way of Orleans Street, Ensor
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Street, Monument Street to Armistead Gardens, re-
turning over the same route except the operation be-
tween Light Street and Hanover Street shall be by
way of Heath Street.

(6) From a loop at Howard and Redwood Streets
via Redwood Street, Kutaw Street, Lombard Street
and Howard Street on Howard Street to Twenty-
seventh Street, to Remington Avenue, to Thirty-third
Street, to Chestnut Avenue, to Thirty-sixth Street, to
Falls Road, to Kelly Avenue, to Cross Country Boule-
vard, to Kenoak Road, to Old Pimlico Road, to Belve-
dere Avenue, to Reisterstown Road, to Garrison Ave-
nue, to Belvieu Avenue, to Laredo Avenue, to Wood-
bine Avenue, to Haddon Avenue, to Gwynn Oak Ave-
nue, to Liberty Heights Avenue, to Woodbine Ave-
nue and return. A branch of this line will be operated
from Cross Country Boulevard and Kelly Avenue over
Cross Country Boulevard and Greenspring Avenue to
Cheswolde Avenue.

Axp It Is Frrraer Orperen: That The Baltimore
Transit Company make prompt application to the
Mayvor and City Council of Baltimore, pursuant to the
contract entered into by the said Company and the
Mayor and City Couneil under date of May 29, 1946,
for all franchises necessary to reroute its electrie rail-
way and trackless trolley service in the following -
manner:

Electric Railway and Trakless Trolley Lines to be
Rerouted

No. 5 Line—Pimlico-Patterson Park—following the
present route from the termini at Belvedere Car
House and Manhattan Loop by Park Heights Avenue
and Pennsylvania Avenue to Fulton Avenue, then by
a new route continuing on Pennsylvania Avenue to
North Avenue, to Madison Avenue, to Eutaw Street,
to Lombard Street, to South Street, to Pratft Street, to
Calvert Street, to Lombard Street, returning over
same route.
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No. 8 Line—York Road—over present route except
between North Avenue and Greenmount Avenue and
Gilmor Street and Lombard Street, where the follow-
ing route will be established from Greenmount Ave-
nue and North Avenue, on North Avenue to Guilford
Avenue, on Quilford Avenue and Guilford Avenue
Viaduct to Fayette Street, to Paca Street, to Lombard
Street, to Gilmor Street, returning by same route ex-
cept between Fayette and Lombard Streets where
operation will be by way of Eutaw Street.

No. 10 Line—Roland Park-Highlandtown Trackless
Trolley—over present route from Roland Avenue to
Pratt and High Streets, then by new route on High
Street to Eastern Avenue, to Broadway where it re-
joins present route, to Highlandtown and westbound
over present route to Kastern Avenue and Broadway,
then on Eastern Avenue to Albemarle Street, to Pratt
Street where it rejoins its present route. A portion
of this line will also operate on a new route from East-
ern Avenue and Broadway on Broadway to the present
terminus of the No. 16 street car line.

No. 15 Line—Belair Road-—over present route from
terminus at Overlea to Favette Street and Gay Street,
then on Fayette Street, to South Street, to Lombard
Street, to Hanover Street, to Redwood Street, to South
Street, to Fayette Street and return over same route.

No. 18 Line—Pennsylvania Avenue—from northern
terminus over its present route to Fayette Street and
Greene Street, on Fayette Street to Paca Street, on
Paca Street to Lombard Street, and then over its pres-
ent route to eastern terminus of line.

No. 19 Line—Harford Road—over present route
from Terminus at Parkville to Aisquith and Monument
Streets, on Monument Street to Hillen Street, to Holli- -
day Street, to Favette Street, to a loop by way of
Greene Street, Saratoga Street and Paca Street.

No. 26 Line—Sparrows Point—from terminus at
Sparrows Point over present route to Fairmount Ave-
nue and Wolfe Street, on Wolfe Street to Pratt Street,
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to Exeter and High Streets, to Lombard Street, to
Paca Street, to Fayette Street, to Eutaw Street, to
Lombard Street, and returning over same ronte.

No. 32 Line—Woodlawn Line—following present
route from terminus at Woodlawn by way of Gwynn
Oak Avenue, Liberty Heights Avenue, and Pennsyl-
vania Avenue to Pennsylvania Avenue and Fulton
Avenue, then by new route continuing on Pennsylvania
Avenue to North Avenue, to Linden Avenue, to Park
Avenue, to Sharp Street, to Redwood Street, to Liberty
Street, to Park Avenue, returning to Woodlawn over
the same route.

Axp It Is Furtaer Ouvperep: That The Baltimore
Transit Company be, and it is hereby, authorized to
surrender and abandon electric railwayv serviee, fran-
chises, easements aud rights of way, as and when serv-
ice by motor buses has been substituted therefor in
accordance with the provisions of this Order, over the
following street railway lines, and to remove from the
streets, highwavs and rights of way over which said
lines are operating its rails, ties, loading platforms,
poles, wires and overhead structures, pursuant to the
provisions of the said coutract of May 29, 1946, be-
tween The Mavor and City Couneil of Baltimore and
The Baltimore Transit Company:

( 1) Roland Avenue—{rom Lake Avenue to (‘rossover
south of University Parkway.

( 2) University Parkway—from Roland Avenue to
St. Paul Street.

( 3) St. Paul Street—from University Parkway to
North Avenue.

( 4) Charles Street—from North Avenue to Read
Street, except the southbound single track
from North Avenue to Lafavette Avenue.

( 5) Read Street—from Charles Street to Calvert
Street.

( 6) Calvert Street—from Read Street to Redwood
Street.
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( 7) St. Paul Street—from Bedford Square to Uni-
versity Parkway,

( 8) Thirty-first Street—from St. Paul Street to
Greenmount Avenue.

( 9) Paca Street—from Camden Street to Fremont
Avenue.

(10) Ridgeley Street—from Fremont Avenue to pri-
vate right of way near Bush Street and on
sald private right of way to Annapolis Road.

(11) Annapoils Road—from said private right of way
to and including the loop near Waterview Ave-
nue.

(12) Washington Street— from North Avenue to
Chase Street.

(13) Chase Street—from Washington Street to Wolfe
Street.

(14) Wolfe Street—from Chase Street to Fairmount
Avenue.

(15) Wolfe Street—from Pratt Street to Aliceanna
Street,

(16) Aliceanna Street—from Wolfe Street to Ann
Street.

(17) Ann Street—from Aliceanna Street to Eastern
Avenue.

(18) Cumberland Street—from Pennsylvania Avenue
to Carey Street.

(19) Carey Street—from Cumberland Street to Fay-
ette Street.

(20) Mosher Street—from Carey Street to Carrollton
Avenue.

(21) Carrollton Avenue—from Mosher Street to Balti-
more Street.

(22) Charles Street—from Lexington Street to Ham-
burg Street. '

(23) Fort Avenue—from Charles Street to Fort Mec-
Henry.

(24) Light Street—from Batlimore Street to Barney
Street.
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(37)
(38)
(39)

(40)
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Heath Street—from Charles Street to Hanover
Street.

Heath Street—from Light Street to Patapsco
Street.

Barney Street—from Light Street to Patapsco
Street.

Barney Street-—from Charles Street to Hanover
Street.

Hanover Street—from Heath Street to Patapsco
Avenue.

Patapsco Avenue—from Hanover Street to Cur-
tis Avenue.

Curtis Avenue—south of Patapsco Avenue in-
cluding the loop at Alder Street.

All trackage around the Fairfield Loop beginning
at Patapsco and Curtis Avenues and running
through the Fairfield district.

Monument Street—east of Aisquith Street.

Aisquith Street—from Monument Street to Balti-
more Street.

Gay Street—from Fayette Street to Baltimore
Street,

Baltimore Street—from West Baltimore Street
Loop to Patterson Park Avenue, except north
or westbound from Greene Street to Pearl
Street, but including the West Baltimore
Street Loop and tracks leading to and in the
West Baltimore Strect carbarn and storage
yards.

Patterson Park Avenuce—trom Baltimore Street
to Pratt Street.

Pratt Street—from Patterson Park Avenue to
Wolfe Street.

Broadway—from Baltimore Street to Gough
Street.

Hanover Street—from Lee Street to Lombard
Street.

(41 Hanover Street—from Redwood Street to Balti-

more Street.
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(42) Sharp Street—from Baltimore Street to Ostend
Street, including loop around Ostend Street,
Leadenhall Street and West Street.

(43) Fayette Street—from Gilmor Street to Greene
Street.

(44) Fulton Avenue—from Pennsylvania Avenue to
Lanvale Street.

(45) Lanvale Street—from Fulton Avenue to Gilmor
Street.

(46) Gilmor Street—from Lanvale Street to Lombard
Street.

(47) Madison Avenue — from Cloverdale Road to
North Avenue, including all trackage at the
loop and carbarn at the Company’s Madison
Avenue terminus.

(48) Point Breeze Extension—from crossover on Old-
ham Street south of Eastern Avenue to and in-
cluding the loop at Western Electric Com-
pany’s plant.

(49) Lee Street—from Sharp Street to Hanover
Street.

(50) Pleasant Street—from Calvert Street to Guilford
Avenue.

(51) Howard Street—from Baltimore Street to Lib-
erty Street.

Axp It Is Furraer Orperep: That The Baltimore
Transit Company promptly submit to this Commission
detailed recommendations with respect to making, as
of December 31, 1945, appropriate adjustments in its
capital, surplus, depreciation and other reserve ac-
counts, and such other changes in its accounting proce-
dure as may be appropriate in order to provide for
losses to be sustained in the abandonments which will
result from the conversion of its street railway lines
to motor bus operation, as authorized by this Order.

Axp It Is Forreer Orperep: That the application
of The Baltimore Transit Company for a permit grant-
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ing its said subsidiary, The Baltimore Coach Com-
pany, its successors and assigns, the right to operate
motor vehicles for use in the public transportation of
passengers for hire on the streets and highways listed
above in this Order, under the heading ‘‘Motor Bus
Lines to be Operated in Substitution Therefor,”” be,
and the same is hereby, granted; and that the permit
applied for be issued under the provisions and subject
to the conditions of Section 304 of Article 56 of the
Annotated Code of Public General Laws of Maryland,
the rights therein granted to be held, exercised and
enjoyed for the period of twenty-five (25) years, with
the right to the grantee, its successors and assigus, to
renew the same for the further period of twenty-five
(25) years.

CuarLes B. BosLey

ArrrUR H. Brice

Taowas Ermo JoxNes

Commissioners.
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IN THE

Court of Appeals of Maryland

OctoBeR TERM, 1947

No. 108

WILSON C. WARREN, et al,,
Appellants,
VS.

E. ROY FITZGERALD, et al,,
Appellees.

AprpPEAL FROM THE Circulr Court oF BavrtiMmore CiTy
{TUCKER, J.)

BRIEF FOR THE MAYOR AND CITY COUNCIL
OF BALTIMORE, APPELLEE.

STATEMENT OF THE CASE.

This appeal is by stockholders who sought unsuccess-
fully in the lower Court (Tucker, J.) an injunction
against the execution by The Baltimore Transit Com-
pany of its plan to convert a portion of its system from
rail to bus operations. This plan was approved not only
by the directors, but also by the Public Service Com-
mission of Maryland, and is embodied in a binding con-
tract between the Transit Company and the Mayor and
City Council.



QUESTIONS INVOLVED.

1. Did the directors of the Transit Company act be-
yond their powers in embarking upon the “conver-
sion plan”?

2. Should an injunction issue in any event at the
instance of stockholders who remained silent over
a period of years while the plan was to their knowl-
edge under public discussion and under considera-
tion by the directors; especially as the stockholders
raise objection for the first time now, after the
City. acting in good faith, has moved to carry out
its part of the contract with the Company?

3. The claimed “abandonment of millions of dollars
of assets” is a fiction.

ARGUMENT.
L

Plaintiffs’ argument, however plausible, is based on
mere verbalism. The argument is that the Company
was organized to operate a street railway system and
its directors are, therefore, precluded from converting
to buses, regardless of public need, regardless of corpo-
rate necessity, regardless of progress in the art of mass
transportation in a large city. The Company’s directors
must, so the argument runs, stick to rails though the
heavens fall.

Preliminarily, it is submitted that where the present
charter or the charters of the component companies
use the word ‘“railways” they use in conjunction with
it the word “street,” so that the phrase is “street rail-
ways,” and sometimes even more specifically, “passenger
street railways.” The words “passenger” and ‘“street”
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are not to be ignored, and attention should not be
focused on the single word “railways.”

The word “railways” may initially, as a matter of
etymology, have referred to vehicular traffic on rails;
but this is not the first instance in which a word, narrow
in its original concept, has assumed a broader signifi-
cance with changed conditions. To take a simple ex-
ample: the word “manufacture” is derived from two
Latin words—“manus” and ‘“facere,” that is, “to make
by hand.” The Bethlehem Steel Company is a manu-
facturer, and no one would have the temerity to sug-
gest that it has departed from its proper corporate
sphere because metal ingots and sheet metal are no
longer made by hand, but by heavy machinery. Again,
the words “to sail” originally meant to travel in a boat
operated by sails. We read today of the sailing date of
the “QUEEN ELIZABETH.” No one lifts an eyebrow
at the use of the word “sail” in connection with this
vessel, which has no sails but is propelled by steam,
Diesel or electric engines. Again and again, lawyers
and laymen have observed changes in the meaning of
familiar words, due to the broadening concept that comes
with new developments.

The word “railways” no longer means, necessarily,
“transportation on rails.” Even in the beginning the
phrase “street railway” denoted not merely the use of
rails, but the operation of vehicles (a) for public use;
(b) over a fixed route; (¢) in public streets; and (d) on
wheels. If by reason of mechanical advances wheels
are now surmounted by rubber tires, and it has become
feasible to operate more flexibly and more economically
on the highway itself without being restricted to rails,
the essential attributes of the street railway remain.
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We cite another and final illustration of the changed
significance of a word in this very field—the word “bus,”
which is a contraction of the word “omnibus.” It is a
Latin word for “all” or “everything.” Some centuries
ago an omnibus was a stage coach. Webster defines the
word “omnibus” as synonymous with “bus,” and says
it is:

“A heavy four-wheeled public vehicle designed to
carry a comparatively large number of passengers;
especially such a vehicle entered from the rear and
having inside a long bench-like seat on each side

with or without seats on top and drawn by two or
more horses.”

Later, as Webster indicates, the word included such a
vehicle “even if self-propelled.” Would anyone in this
century argue that a statute regulating buses or omni-
buses would not apply to a modern motor coach, be-
cause, forsooth, it did not have “a long bench-like seat
on each side” or because it was not “drawn by two or
more horses” or because it “did not have seats on top”?
Obviously, the concept of “bus” has been altered by the
passage of time; and so it is not unreasonable to sug-
gest, as we most respectfully do to this Court, that a
street railway system is non-the-less just that, if it
operates on the streets of the city over fixed routes to
serve the public by carrying passengers for hire, even
though the India rubber tires make steel rails obsolete.

The appellants’ narrow interpretation is based on a
type of legal fundamentalism that should not appeal to
any modern Court. '

But it is not necessary in this case to rely on ety-
mological speculations. There is an Act of the Legis-
lature which reflects precisely this point of view, and
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which in terms deals with the possibility that a street
railway company may wish to substitute buses for elec-
tric trolley cars.

Indeed, the statute describes, almost in terms, the
entire situation we have before us now. Section 304 of
Article 56 of Flack’s Code reads:

“It shall be the duty of the Public Service Com-
mission of Maryland, upon the application of any
motor vehicle owner for a permit to operate any
motor vehicle for the public transportation of pas-
sengers over any specified route, to investigate the
expediency of granting said permit; the number of
motor vehicles to be used, and the rate to be charged,
and if, in the judgment of the Public Service Com-
mission, it is deemed best for public welfare and
convenience that said permit should be granted,
said Public Service Commission is hereby em-
powered and authorized to grant such permit sub-
ject to such reasonable conditions and terms, and for
such duration of time, not exceeding the period of
twenty years, as it may deem advisable, provided,
however, that permits to operate over the streets of
the City of Baltimore shall not be granted for periods
in excess of one year, except as hereinafter provided;
and provided further, that if the applicant is di-
rectly, or is a subsidiary of a company. engaged in
furnishing mass transportation in any incorporated
municipality in the State of Maryland. by means of
electric trolley cars, and operates or desires to oper-
ate motor vehicles, other than taxicabs, in connec-
tion with or as a service supplementary to a service
by trolley cars, the Public Service Commission may
grant such permits for a period not exceeding
twenty-five years, except that a permit may be
granted for a longer period where application is
made for a permit to operate a motor vehicle or
motor vehicles in substitution for the whole or any
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part of an electric trolley car franchise, easement
or right-of-way originally granted by local authority
or otherwise acquired for a duration longer than
twenty-five years, in which event, upon the aban-
donment or surrender of the whole or any part of
such franchise, easement or right-of-way for the
operation of electric trolley cars, the Public Service
Commission is authorized and empowered to grant
the permit or permits so applied for for the same
duration as the franchise, easement or right-of-way
which, or any part of which, is so abandoned or
surrendered; provided, however, that whenever a
permit or permits are so granted for a period or
periods longer than one year, the service rendered
under such permit or permits may not be discon-
tinued without the consent of the Public Service
Commission. But if said Public Service Commis-
sion deems the granting of such permit prejudicial
to the welfare and convenience of the public, then
the said Public Service Commission is hereby em-
powered and authorized to refuse the granting of
the same. The said Public Service Commission of
Maryland is further empowered and authorized to
make such rules and regulations as it may deem
necessary to govern the control and operation of
same, and enforce the same by such penalties or
forfeitures as it may prescribe, including the revoca-
tion of the permit granted under the provisions of
this sub-title.”

It is clear, therefore, that a street railway company,
according to the notion of the Legislature, could properly
enter upon a conversion program such as is here con-
templated without violating the law or its charter.

But the appellants argue that that still requires the
sanction of the stockholders, on the ground that the
statute itself does not directly amend the Charter. In
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this connection, it should be remembered that we are
dealing here not with a purely private corporation, but
with a public utility whose investments are dedicated
to public use. Therefore, as public need changes and
public demand requires changes in the type of service,
the law does not forbid it, but expressly sanctions it.
It becomes the duty of directors to meet changed condi-
tions from time to time as the public demand may re-
quire. It is axiomatic in public utility law that the
dedication of a utility’s property to public use subjects
it to a very high degree of public control.

The investor in a public utility is presumed to know
this. He invests with the knowledge that, in the exer-
cise of its public powers, the Legislature or its crea-
tures, the Public Service Commission or the municipal-
ity, may regulate it, not only as to fares and schedules,
but also as to the service it will be required to supply,
the conveniences it will afford the public, and the
methods and the means it will employ. The directors
are chosen to select the means. Certainly, there is no
prohibition in the Charter against change. Is it to be
presumed that the statute meant less than it said, and
that a company operating trolley cars must still seek
an amendment of its charter before it can obtain a per-
mit to operate buses? On the contrary, the statute points
to the very device resorted to here, namely, the use of a
controlled subsidiary. It is no departure from the origi-
nal corporate purpose to substitute buses for street cars.

Especially is this true when the public officials and
the Company's directors are in accord as to the neces-
sity for modernizing the system. The system originally
was one for mass transportation by one means, and
remains a system for mass transportation by more mod-
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ern means over the same streets, of the same city, to
serve the same public, to retain the revenues that would
otherwise be lost. To hold otherwise would be to say
that having once invested in a mass transportation
business employing a particular means, the directors
are not authorized to protect their stockholders against
the effects of obsolescence and decline in business; they
must not move to retain business or recapture lost busi-
ness or to meet competition, but must sit idly by while
the public suffers and the company is destroyed. The cor-
porate function is in reality not being changed; the
means of executing the function are merely being
brought into line with modern conditions. The selection
of the means is essentially the function of the directors,
subject to the dominant interest and control of the
public. ‘

In this case, it happens that the traffic needs of the
City and the prosperity of the Company coincide in in-
dicating the necessity for the change.

The City’s interest is to have good transportation for
Baltimore—transportation that will move masses of
people speedily from place to place; that will not ob-
struct other traffic; by a company that is sufficiently
prosperous to furnish good service, by acquiring the
newest and best facilities available from time to time.

The Mayor and City Council believes that the conver-
sion plan arrived at after long study is a step in this
direction. It has entered into a contract, in good faith,
with the Company. Relying upon this contract, the City
has expended considerable sums in preparing certain
streets for the new buses, and has committed itself to
further expenditures. The public interest is a factor
not to be overlooked. Our interest here is to prevent a
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decree based on narrower considerations that may de-
prive the City of the benefit of this contract after we
have gone to heavy expense to give it effect. We think
that, from a long-range view, the stockholders’ interest
lies in the same direction as that of the general public.
This is abundantly proven by all the witnesses and
challenged by none.

1L

Among the defenses of the City raised below is
“laches.” This defense has, we believe, been fully estab-
lished; and while the Court may easily rest its decision
on the lack of substance and merit in the plaintiff’s case,
we respectfully submit that the plaintiffs’ delay would
alone justify dismissal of their Bill.

If ever there was a case in which plaintiffs have by
delay and inaction disentitled themselves to relief, this
is such a case. Not only the public press, but the annual
reports of the Company over a long period of years,
which were regularly mailed to the stockholders, are
replete with discussions of the impending conversion
from street cars to buses. To induce conversion the City
surrendered important tax claims, granted certain fran-
chises and agreed to relieve the Company of onerous
paving obligations. For plaintiffs to wait until the plan
has been partly executed at great cost to the Company
and the City before raising their voices in protest pre-
sents a typical case of laches. This defense was raised
by the City at the trial below and has, to our minds,
been fully established.

II1.
It remains to say a final word about the alleged “aban-
donment of $24,000,000 of assets.”
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Mr. Walter F. Perkins, a director of the Transit Com-
pany, called to the stand by the plaintiff, sententiously
disposed of this claim. He said, “I don’t consider it a
loss. I consider it obsolete equipment that has already
gone. It isn’t worth anything today.” (App. to Transit
Co. Brief 78).

Mr. C. Frank Reavis, a director of the Company, and
counsel for the National City Lines, which owns a con-
trolling interest in the Company, and who individually
owns approximately 3,000 shares, elaborated on this
point. He declared on the stand, “I think the $24,000,000
and the $21,000,000 are both fictions, as can be readily
seen when you recognize the fact that the same property,
for income tax purposes, is accepted at a value of only
about $4,000,000. That is, the depreciated value to the
Government of that property is $4,000,000. The unde-
preciated cost on the books reached by this conglomerate
arbitrary method over a period of time [employed for
rate-making purposes only] is $24,000,000. * * * In order
to keep this Company alive, not in a gentle philosophical
discussion, but to keep the Company alive and operating
with a profit, it has to be a conversion to free wheel
vehicles, some to overhead coaches, but principally to
buses. That was the consensus of opinion of the engi-
neers and the management.”

Mr. Reavis added significantly: “It won’t do to say
this is the cost which you would escape if you don’t put
these buses in. * * * Over a reasonable period of time,
if you continue to operate as you have today, you would
have to put at least $3,000,000 into tracks alone. The old
tracks would have to be replaced or refurbished or re-
conditioned, and when you are done with it you simply
have old tracks, not a new condition. You would have to
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buy five hundred street cars, because the Company can-
not keep people riding in the street cars on the tracks
today, indefinitely, and that would cost $5,500,000. But
you would have to recondition your overhead and do
something to your sub-stations, and by the time you are
done with those things you have the choice of two
things: either free wheel or street cars. After you were
done with it, if you continue the present method of
operation, you would have a relatively obsolete system
and you would have spent many, many millions of dol-
lars more than is going to be spent on the bus program
and for overhead trolleys. * * * They simply had to
do this to keep this Company in condition to operate
at a profit. I may say in my own opinion if the directors
had not done this they could have then been charged
with seriously not doing what was best for the Com-
pany and best for the stockholders.” (App. to Transit
Company’s Brief, pp. 92-98}.

CONCLUSION.

When one adds to the conclusions so clearly and con-
vincingly expressed by Mr. Perkins and Mr. Reavis the
fact that the City was desirous of cooperating in the
conversion in order to establish one-way streets (because
“it is impossible to leave the cars and the tracks and
have one-way streets”), the directors were faced with
a situation which compelled action on their part. They
could have taken no other course than the one adopted.
They acted in line with the recommendations made re-
peatedly by every official, every public body, every com-
mittee of citizens, every transportation expert who
studied the subject over a period of more than a decade.
To speak of “millions of dollars of abandoned assets”
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under these circumstances is to divorce oneself from
reality.

The process of conversion began with the first bus
put on the streets by the United Railways & Electric
Company in 1915. It has continued steadily. The direc-
tors have not by the present conversion plan made a new
departure. They are only doing on a larger scale what
they have been doing continuously for thirty years. The
volume of conversion necessary at this time is greater
only because of the accelerated aggravation of the traffic
problem and the delay in the conversion process occa-
sioned by the war. Their action was also made neces-
sary by the contract of May, 1946, made in good faith
(App. to Transit Company’s Brief, p. 46), which settled
tax claims of the City and attempted to bring some
measure of order out of the chaotic traffic snarl which
afflicts Baltimore City.

This constructive step should not be enjoined, and
the decree of Judge Tucker should be affirmed.

Respectfully submitted,

SIMON E. SOBELOFF,
City Solicitor.
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After reading Appellees’ brief we feel that some
further thought should be brought to the attention of
this Court. The Appellees do not attempt to argue the
single issue involved in this case, it being that of the
right of the directors of the Transit Company to make
the proposed conversion and abandon about $24.000.000
worth of their Company’s assets which are in use and
helping to produce a substantial net profit. and their
power to transfer other assets and valuable rights to
another corporation. If the directors have this power
then there is nothing to prevent them from abandoning
the remainder of the assets of the Transit Company,
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and causing all future operations to be owned and con-
ducted by its subsidiary corporation. We have submitted
that none of these acts can be done without the consent
of the owners of the Company, the stockholders.

1.

As clearly appears from our original brief the sole
claim we make in this case is the right of stockheclders
to have a say before fundamental or organic changes,
of the kind here sought to be made, are made effective
in their corporation. In support of our proposition that,
directors of the Transit Company have no power to
make the changes here contemplated without the con-
sent of the stockholders, we cited a long list of authori-
ties on pp. 11 to 19 of our original brief. In addition
to those authorities we have recently located another
decision of the Supreme Court of the United States,
which, together with the cases therein referred to, we
deem it advisable to bring to this Court’s attention in
addition to those heretofore cited because of the high
authority which makes this decision. The case referred
to is that of Commercial National Bank v. Weinhard,
192 U. S. 243 at 248-249, wherein the question of assess-
ment of shareholders of a national bank by the Comp-
troller under a U. S. Statute was dealt with. The statute
provided that if the assessment was not approved within
a certain time the bank would have to liquidate. The
directors attempted to make the assessment and certain
stockholders refused to pay the same. The Supreme
Court in construing the statute and defining the powers
of the directors stated in part:

“Thus the directors are given authority to transact

the usual and ordinary business of national banks.
Obviously, the power conferred may be exercised
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in all usual transactions through the executive offi-
cers of the bank without consulting with the stock-
holders. In the present case the question to be dealt
with is vital to the centinuance of the life of the
association. as only by complving with the require-
ments of the Comptroller in assessing a sum suffi-
cient to make up the impaired capital of the bank
can its business be continued. The stockholders, by
their contracts of subscription have agreed to pav
in the amount of capital stock subscribed and to dis-
charge the =additional liability imposed by the
statute. They have not contracted to meet assess-
ments at the will of the directors to perpetuate the
business of a possibly losing concern. It would be
going far bevond the usual powers conferred upon
directors to permit them to thus control the corpo-
ration. Corporate powers conferred upon a board
of directors usually refer to the ordinary business
transactions of the corporation. Railway Co. v. Aller-
ton, 18 Wal} 233. * * *,

* * * The question is who shall exercise this privi-
lege and determine the future of the association—
is it the directors or the stockholders who have this
right of decisicn? The origin and continuation of
the associatiocn would seem to be matters in which
the owners and not the managers of the bank are
primarily interested. * * * If this were not so then
the decision of a question of such vital importance
is left to the directors. who may or may not be large
holders of stock. * * *.”

In connection with the stock ownership of the direc-
tors, it is singular that eight of the twelve directors of
the Transit Company own not a share of its stock. One
of the directors testified that he sold his stock after he
became a member of the board.
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While we can not say that the Appellees concede this
proposition of law, although this principle claim was
made strongly below by us, Appellees have not a word
in their brief which in anyway disputes this claim,

We therefore say that it is universal law in Maryland
and elsewhere that directors of a corporation of this kind
have no power whatsoever to make fundamental or or-
ganic changes as are here proposed without the con-
sent of the stockholders and that any action looking
to this end is null and void.

IL

Appellees seek to meet the issue in this case by a
distortion of the meaning and effect of the order of the
Public Service Commission which authorized (App. A.
p. 140), but did not and could not direct this conversion
to be made because it is clearly established in this State
and everywhere else that a Commission regulating pub-
lic service corporations can do no act excepi to protect
the public interest. The relation between the stock-
holders and the directors is a matter entirely beyond
the control of such a commission.

In Havre de Grace Bridge Co. v. P. S. C., 132 Md. 186,
one of the points involved was the right of the Commis-
sion to direct the Bridge Company to maintain a depre-
ciation reserve account, p. 21, and this Court held that
such an act was beyond the power of the Commission
and in the opinion by Judge Stockbridge on pp. 22 and
23 the following appears:

“In the earlier case of the D. & H. Co. v. Stevens,
197 N. Y. 1, the Court had said: ‘We do not think

the legislation alluded to was designed to make the
Commission the financial managers of the corpora-
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tion, or that it empowered them to substitute their
judgment for that of the directors or stockholders
of the corporation.””

Also in the case P. S. C. v. P. B. & W. R. R. Co., 155
Md. 104 at 115, this Court through Judge Offutt said:
“* * * the legislature * * *, under the guise of
regulation and control cannot authorize the destruc-
tion or confiscation of vested rights, or, in the ab-
sence of any unlawful art or breach of duty, without
just compensation completelv take over the opera-
tion and management of the corporation, nor can it
delegate strictlv legislative or judicial powers and
functions to such an agency. * * *.”

The Commission has no jurisdiction over matters of
internal management.
Koons v. Glenwood Teleph. Co.. 11925y, 17
Ann. Rep. Neb. S. R. C. 128;
Re: Shore Cas Co.. PUR 1931-C 155:
Graff v. Williamsport Water Co.. PUR 1929-D
135.

The authorities cited by the Appellees are equally clear
on this point. In the case of Columbia v. Tatum, 177
S. E. 541, cited ¢ App. brief p. 40, and which is the only
authority of any kind referred to by Judge Tucker in his
opinion below, after stating the excerpt quoted by the
Appellees on p. 50. recited on p. 550; “The Commission
is the duly constituted agency to determine the public
interest.”

In the case of Miller v. Tennesee, 3¢ PUR (NS 409,
quoted by Appellees on p. 39 of their brief, great reli-
ance is placed upon a decision by Judge Lurton, later a
Justice of the United States Supreme Court. In the
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Tennessee case just referred to Judge Lurton on p. 507
of 77 Fed. said the following:

“In Tennessee two things seem essential to the
legal maintenance and operation of a street rail-
road—a corporate organization whereby the fran-
chise essential to its operation of a street railroad
for tolls is to be obtained; and the right to enter upon
particular streets and occupy them with the neces-
sary tracks and other equipment for the operation
of a street railroad. The first requisite can be ob-
tained only from the State by organization under
the general incorporation law provided for those
wishing such a franchise. * * *.”

Also in 3 Pond on Public Utilities, 4th Ed. sec. 912 on
p. 1837 is found the following quotation from the case of
Chippewa Power Co. v. Railroad Comm. of Wisc., 188
Wisc. 246:

“* * * A public utility in the performance of its
functions has a dual aspect. The interests of the
public are guarded by the Commission. The in-
terests of the stockholders are primarily represented
by the officers and directors of the corporation. Not-
withstanding the regulation involved in the Public
Utility Act, the company itself is a concern not or-
ganized for public, but for private, profit, which
means the profits of the stockholders. * * *.”

None of the authorities quoted by the Appellees nor
any other authority dissents from the proposition which
we have just stated.

It is the undoubted law everywhere that the relation
between stockholders and directors and their corpora-
tion, which is the only issue involved in this case, is a
matter for the civil courts only. The Public Service
Commission has no authority of any kind in this con-



o]
{

nection. The Appellees’ statement on p. 32 of their brief
that the Public Service Commission may exercise the
power reserved to the State to amend corporate charters
is fantastic.

CONCLUSION.

We therefore say that there is nothing in this case
which dissents from the proposition that the conversion
plan herein involved is organic and fundamental and
that the directors of The Baltimore Transit Company
have no power to put it into effect without the consent
of the stockholders. It is further submitted that the
directors of this Company have no power to abandon
$24,000,000 worth of assets in use in a going concern,
making a substantial net profit, and to purchase about
$12,000.000 worth of new equipment on the credit of their
Company and cause title to these new assets to be taken
in the name of another corporation and thus alienate
the assets and business of the Transit Company from its
stockholders.

Respectfully submitted,

HERBERT E. WITZ,
J. MORFIT MULLEN,
Solicitors for Appellants.



