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John J. Ghingher, Receiver H In the Court of Appeals
of the Chesapeake Bank of
Baltimore

vs. of

Craven P. Pearson et al Maryland

Mayor end City Council of
Baltimore

..

VSe

Craven P. Pearson et al.

Craven P. Pearson et al $ October Term (Advenced) 1933.
VS.

John J. Ghingher, Bank H
Commissioner et al. Nos. 14, 15 and 16,

THE APPEALS in the ebove entitled cases, standing ready for
hearing, were argued by counsel for the respective parties, and the
proceedings haeve since been considered by the Court.

It is thereupon this 3lst day of July, 1933,
by the Court of Appeals of Maryland, end by the asuthority thereof,
ad judged, ordered and decreed that the decree dated April 2lst, 1933,
of the Circuit Court No. 2 of Baltimore City, be and the same is hereby
affirmed in part and reversed in part and cause remanded for a decree
in conformit¥ with the opinion heretofore filed in Nos. 14 and 15, and
this opinion in No. 16.
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Appellee.
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—vs-

John J. Ghingher, Bank Commissioner
of Maryland, et al.,

Appellee.

Bondy C. J., Pattison,
Urner, Adkins, Offutt, Digges,
Parke and Sloan, J. Je

To be reported,
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To meet the exigencies of the bamking crisis early in the
year 1933, the Governor of Maryland declared successive banking
holidays, extending together from February 25 to March 4, end on

March 4 the Generasl Assembly of the state passed an emergency statute,w

generelly referred to as the emergency banking act, to place the
business of banking institutions under control, providing for re-
strictions upon withdrawals from deposits where made necessary by
econditions of the respective depositaries, and providing a

plan for rehasbilitation of eny institutions which could not be
expected to meet their obligations otherwise. Specified de-
posits of public money were exempted by the statute from the re-
strictions imposed on withdrawals, and the present litigetion has
arisen upon complaints of existing general depositors whose rights
were thus to be deferred.

The stetute, chapter 46 of the Acts of 1933, has added
seventeen new sections to Article 11 of the Code concerning "Banks
and Trust Companies,"™ to follow after section 71. "Whereas," reads
its preemble, "An emergency has arisen which hes been accompanied
by widespread unemployment, decreased values, untimely withdrewals
of deposits and other conditions beyond the control of the State,
and Whereas, The welfare of the State as a whole end of the deposite=
ors esnd creditors of banking institutions requires the immediate
enactment of additional legislation to promote justice, prevent
‘latress end diseriminetions, end establish an orderly method of

reconstruction,” therefore the statute is enacted. And concluding
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'.Ltions declere that it is enacted to meet an emergency through the

police power of the state, and is immediately necessary for the pre-

servation of the pnblic#wacm, heelth and safety. The existence of

the crisis so to be met, and its character: the culmination of pro=-

longed economic depression, widespread unemployment snd want, prostra-

tion of private charity and reduction in supplies of public funds,

and the menace to the finances of the people of the state, and of the

whole country, from loss of values in benking essets, difficulty in con-

verting them into money, and runs of depositors that hed begun, are well-

known, and in need of no further statements here. The statutory plan

has been to place control of the institutions in the bank commissioner

so far as conditions may require, those institutions which could not

meet all demends at once either to be returned to full freedom after

a period of restriction to instalment or percentage withdrawals, or

to be reorganized if reorganizetion should be required to meet the con-

ditions - all as the commissioner might determine after ascertainment

of the facts. The control of the commissioner for these purposes 1is

to endure for one yeasr, with possible continuation during another year.
A section 71-B provides that ell remedies of depositors, creditors,

stockholders, or others arising out of agreements or transactions made

prior to the passage of the statute, against any institition in the cus-

tody of the commissioner shall be suspended during the period of

control, saving, however, rights in or ageinst collateral security.

By the seme section it is provided that during that period the

assets end business of controlled institutions shall be deemed to be in

of the institutions shall not be subject to .
the possession of the commissioner in custodilegis, and the propéf??(’“‘
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attachment, execution or seizure under judicial process of any kind,
Section 71-E provides that any institution in the commissioner's
custody may receive new deposits which shall be subject to withdrawel
in accordance with their terms, and shall be preferred, in right of pay-
ment and satisfaction, to deposits, debts or liabilities made or in-
curred prior to the assumption of menagement by the commissioner; and
percentages of old deposits made available from time to time shall
heve the status of new deposits within the meaning of the section,
and shall not be subject to restrictions imposed on other depositse
In section 71-G, the deposits to be excepted from the imposition
of restrictions, and so to be preferred, are specified; eand this
section is therefore the immediate ground of controversy in most
of the suits before the court. It provides that:
®A1] deposits of public money not secured by the

dcposit of collateral or by a surety bond, guarenteeing

the payment of such deposits when demended, now in any

banking institution, mede by the State of Maryland, any

county, munieipality or town, taxing district, or any poli-

tical sub-division of the State or of amny officer, board,

commission, institution or other agency thereof or the

receiver of any banking institution, shell be entitled to

priority and immediately transferred to a new deposit

and thereafter subjeet to all rights as to new deposits

set out in Section 7&51%r this Act. No restriction or

limitation on withdrawals of deposits made by or under
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the provisions of this Act shall apply to withdrawals

from any banking institution by check payable to and in

the possession of the City Collector of Baltimore City

before five P.M. on February 28th, 1933, and presented

by the said Collector for deposit to any banking institu-

tion in Beltimore City on March 1lst, 1933, the aggregate

amount of said checks not te exceed $2,101,347.,90., Any

benking institution is authorized to accept the certifica-

tion of the City Collector to the facts above stated, and

upon such identification the bemking institution upon

which said checks are drawn is required to pay the same.

The purpose of this is to provide the City with necessary

funds to meet certain bonded indebtedness and interest

which matured on Mareh lst, 1933, end to enable said

City to meet emergency relief for which funds are other-

wise unavailable."

The first case was instituted by Craven P. Pearson and Horace
E. Wennagle, two depositors in the Baltimore Trust Company, which was
one of the banking institutions not permitted to open for the full re-
sumption of its business, and one whose depositors generally were by
the terms of the statute deferred to those Qpecified as excepted from
restrictionss The original defendants were the bank commissioner, and
the Baltimore Trust Company, but upon petitions of several others in-

terested in the question of.validity of the pziaratieg’/'these were ad-

mitted as parties defendent: that is, John J. Ghinghey, the bank
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commissioner, in his cepecities as receiver of the Title Guareantee and
Trust Compeny, receiver of the Commercial Savings Bank of Baltimore,
receiver of the Perk Bank, and receiver of the Chesapeake Bank of
Baltimore, and the Mayor and City Council of Baltimore. The bank
commissioner filed enswers and demurrers in his several capacities, and
on behelf of the City a demurrer only was filed. The questions at
issue were by agreement of all counsel argued on the demurrers.

From the decree so far as it affects priorities in which those parties
are interested, appeals have been entered by the bank commissioner as
receiver of the Chesapeake Bank and by the Mayor and City Council of
Baltimore, and by the complainants themselves from the upholding by

the decree of the statutory exemption or priority of state deposite.

In the bill it was averred that the complainents were depositors in

the Baltimore Trust Company as stated, that the assets of that company
ﬁad become insufficient for the payment of its obligations in full,

and that up to the time of the institution of the suit the complainants
had been, as a consequence of the custody and econtrol of the bank
commissioner, barred from withdrawal of any of their deposits, while
under the provisions of the statute the depositors specified as exempt-
ed, but who in fact were entitled only to equal rights with the com-
plainants, were fo be allowed to withdraw the whole emounts of their
deposits out of the funds available; that this would result in a depriva-
tion of constitutional rights of the complainants, and should therefore be

enjoined. The answer of the bank commissioner denied that the Baltimore

Trust Company was insolvent, and stated that subsequently depositors
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suphdmmx generally had been permitted to withdraw as much as 5 per
cent of their deposits in this institution,

An objection eppliceble in this and all other suits by deferred
depositors goes to their right to complain of any exemptions. It is
urged that so far as appears from the averments they have suffered only
a suspension or postponement of their rights as depositors, and that
the exemptions allowed by the statute are no more than priorities or
preferences in time, oOr order of payment. The statute with which
these controversies are éonoerned is not one providing for the wind-
ing up of banking institutions end distribution of their funds end
assets according to the legal rights and priorities of cleiments;
such winding up and distribution is the subject of provisions in older
sections of article 11 of the Code. See sections 9 and 61. The
statute with which the court hes to deal now provides for a moratorium
for institutions still in business, but under restriction and pro-
tection. But in so far as any of the depositors are preferred and ex-
empted from the protective restrictions, others are subjected to an in-
equality, in & probeble greater delay from the reduction of resources on
which the business of the deposito%%sis to be built up and resumed,
and a possibility of increase of loss in case of ultimate failure
of the efforts to resume. And in so far as this inequelity may be a
new imposition under the statute, it would materially impeir the
rights of deferred depositors under their contracts, and when the
funds heve been reduced it would in a measure appropriate their

rights end interests in favor of the preferred end exempted. See
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Edwerde v. Kearzey, 96 U.S. 595, 600, It is true that in
legal theory money deposited in general deposits becomes the
property of the banks, and the depositors become creditors,
(Herdy v. Chesapeske Bank, 51 Md. 562), but the depositors as
econtributors to a common fund, which each and all contract to have
kept aveilable for withdrawals, have in their right to resort to
the fund 25£3H¥gggg a property right of value and importance,
which must be es much within the protection of the constitution
of either the state or the nation as any other property right;
and if the rights of some should be subordinated to allow full
withdrewals by others, contrary to the bargain, there would be
an impairment of the obligation of their contract and a depri-
vation of their property without due process of law, (Const.
U.S. Arte 1, sec. 10, and 14th Amendment. Decleration of
Rights of Marylend, Art, 23); end except in so far, if at all,
as the emergency should bring to bear a power overriding these
constitutional prohibitions, the provisions would be invelid.
The constitutionality of the exemptions or preferences
was contested below on several grounds not pressed on these
appeals, and the court confines its attention to those pressed
end necessary to the decisions; and es the grounds differ
in one appeal and another, they must be considered separately,
with reference to the exemptions of deposits to which they

apply. We taeke the exemptions up in their order in the

statute and in the bill of complaint, although this is




not the order in which the appeals have been entered.

Exemption and priority of funds deposited
in the name of the State.

On the question whether a valid exemption or priority
for withdrewals of state deposits exists after the enactment
of the emergency statute, the judges of this court are equally
divided in opinion, and the court will order a reargument of that

question,

Priority for deposits by Baltimore City.

The city appeals from the denial in the decree of
the statutory exemption or priority for withdrawsls of
deposits by it as a "municipality" and "political sub-

division" of the state, and elso for withdrawals
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of the amounts of checks in possession of the city given in payment

of taxes, end specifically excepted by the terms of the statute, Sec.71-G.
The city,as hes been stated, could not share in the prerogative pref-
erence of the state, at common law. County Commissioners v. Page,
163 Md. 619. Therefore if the statutory preference for its deposits

is valid, it is unquestionebly new, and derived entirely from the
statute; and as it alters the relative rights of the complainants as
depositors, impairs the obligetions of their contracts and deprives
them of their property without due process of law, it must be invelid,
except in so far as an emergency or police power should be found to pre-
vail over the constitutional prohibitions, and to heave been properly
exercised in this instance.

The court hes hed the benefit of exhaustive study end argument
with respect to governmental power in emergencies, both of that
freedom of action which mey be viewed as the natural or inevitable
response to danger in catastrophies, as in destroying property to
prevent spread of destruction from fire or other agencies, in causing
injury or death in self-defence or in efforts at self-preservation,
and otherwise, (4 Dillon, Mun. Corp. 5 ed. sec. 1632; Stone V.
Mayor, 25 Wend. 173; Aitkin v. Wells River, 70 Vt. 308;

Amer. Print Wks. v. Lawrence, 21 N.J.L. 248; Philadelphia v.
Scott, 81 Pa. St. 80; Rendolph, Eminent Domein, secs. 8 & 9), and
also of the sovereign police power, which may override some of the

express constitutionel provisions upon oeceasion. 2 Cooley, Conste.
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Lim, 8 ed. 1237; Brown Co. V. Feldman, 256 U.S. 170; Yeatman V.
Public Service Commission, 126 Md. 513; Ex Parte Milligan, 4 vlall.
2, 120; Baring v. Dabney, 19 Wall., 1. It might be difficult to
say that the statute here intends to place the priority of city depos-
its on the ground of necessity in meeting emergencies, for only unse=-
cured deposits are involved, and there is no indication in the
record of the amount and impOrtance of these; and the exempi~

ion or priority is extended by the terms of the statute, apparently
without reference to emergency needs, alike to all municipalities,
counties, towns, taxing districts, political subdivisions of

the state, and any officers, boards, commissions, institutions

or other agencies thereof or receivers of banking institutionse.

The special exception for the city of amounts represented by checks
of individual depositors paid to the City Collector on or before
February 28th, however, is expressly stated to have as its purpose
the provision of necessary funds to meet certain bonded indebtedness
maturing on March 1, and to enable the city to provide emergency
relief for which funds were otherwise not available. The suppo-
sition of the statute that there was need of this exception of
checks has been denied in argument, it being represented that in
point of fact there has been no default in meeting the city's
obligations, and no felling off in emergency relief; but such
contradicting facts are not before the courte.

If the existence of the emergency and urgent need of immediately

available funds for the city be conceded, and if it be conceded
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that there must be power in the General Asgembly to provide some
recourse for meeting the need, the recourse adopted is in effect
that of commandeering pro tanto, without compensation, funds or
rights of the complainants and others of the small fraction of
the citizens who happen to have their money in the same depositary
which has the city deposits, commandeering them, that is, both by
the priority to be given the city deposits and by that to be
given to withdraweals by taxpeying citizens in favor of the city,
8o far as their checks may have been drawn upon the one depositary.
There is an inequality in favor of the drawers of these checks
over others who had not drawn checks to pay their taxes before
March 1st, end whose deposits were held subject to restrictions,
but the grievance of the complainents would be confined to with-
drawals from their depositary.

Even if 1t is true that the state may under a police or
emergency power provide a municipality with needed funds by
some method other tham that of taxation, & contention on which
no decision is necessery now, the exercise of that power must
be none the less subject to the requirement of equal treatment of
the citizens. "The constitutional guaranty entitles all persons
and corporations within the jurisdiction of the state to the
protection of equal laws, in this as in other departments of
legislation. It does not prevent classification, but does
require that classification shall be reasonable, not arbitrary, and

that it shall rest upon distinctions having a fair and substantial

relation to the object sought to be accomplished by the legisla-

—
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tion". Atchison, Topeka & S. F.R. Co. V. Vosburg, 238, U. S.

56, The court has not been able to agree that this division of de-
positors into public and private, for the purposes of the emergency
aot, is based upon & reasonable and constitutional classification,
for assuming that the need of continuing supplies for the exercise
of the governmental functions of the city must prevail over the
interests of individuals, the only proper classification of
individuals to be subordinated and burdened for the purpose would
be one of all the citizens, and not one of the small part of them
more quickly reached through e preferemce and priority over

private bank deposits. It may be true that the processes necessary
to reising money in other ways would have been dangerously slow,

and that therefore some such resort as the one adopted was much

to be desired on behalf of the city as a whole, but when the one
adopted is referred to the courts to be tested by constitutional
requirements, the individuals concerned are entitled %o demand

the security which those roqnirqnants are designed to afford them,
notwithstanding the difficulties it may bring upon the gpvérnmant.
If in pressing emergencies there is disedventage in unyielding con-
stitutional restrainn/ it 1s‘the price necessarily to be paid for the
security sought in them.

For these reasons the court has concluded that bestowing upon the
city a new exemption and priority in the deposits in the Baltimore
Trust Compeny was & partial, unequal appropriation of
rights end interests of deferred depositors that camnnot be supported

under the police power of the state or any emergency power,
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and must therefore be held invaelid; and so much of the decree as is
appealed from by the city in case number 15 must be affirmeds

Priority for deposits by benk commissioner as receiver
of insolvent bank.

The bank commissioner, in his capacity as receiver of the
Chesapeake Bank of Baltimore, appointed under section 9 of article
11 of the Code, appeals from the denial in the decree of the validity
of the statutory exemption from restriction of deposits by him as
"the receiver of any banking institution®. The inclusion of this
priority in the statute is founded ultimately upon a theory that
the bank commissioner so far represents the state in acting as receiver
of a banking institution, that funds deposited by him are public
funds entitled to the state's prerogative preference; and the
court finds this theory untenable. The commissioner is undoubtedly a
state officer, but when he acts as receiver of the funds of a
bank he is a state officer serving in the place of an ordinary
chancery receiver, in that he holds the funds for the ultimate
purposes of the litigation exactly as does the receiver of any
other private corporation. There is no change in ownership or
nature of the funds when he is appointed receiver. Until dis-
tributed otherwise, EP?Y continue to be owned by the corporation;
and the corporation may possibly resume business with them.
Mylander v. Page, 162 Md. 255, 259; Gaither .
Stockbridge, 67 Md. 222, 224; Miller, Equity Procedure, 718
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And if there is to be no resumption of the business, eand the

funds are to be distributed to depositors and debtors of the
defunct institution, then they would seem still %o be obviously
private funds. There would be no sufficient reason in law or in
feirness so far as the court csn see, for preferring depositors of
the defunct bank to those in a bank in the custody of the commis-
sioner under the present statute. An analogy seems to be furnished
in the decisions that trustees or receivers in bankruptecy are

not entitled to the prerogative preference of the national govern-
ment, end that a debt due the Director Generel of railroasds during
war control was not entitiled to priority as a dept due to the
United States. ®) deposit in bank of privately owned money does
not create a debt‘to the United States, though such deposit‘is
made by end to the eredit of a receiver or trustee of a bankrupt
estate. The United States having no beneficieal interest in the
moneys deposited, was not finencially interested in the moneys de-
posited, was not financygly injured by a breach of the conditions of
the bonds in question. * * * The deposits now in question
created debts owing by the depository benk to the representatives
of the several bankrupt estates, and the moneys deposited, less
expenses of administration, belonged to the ereditors of those
estates, to whom they must ultimately be distributed, the

United States not being entitled to receive any part of those
moneys, and it would not have been financially harmed if no part

thereof had been paid.™ Florida Bank & Trust Coe. Ve
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Union Indemnity Co., 55 Fed. (2d4) 640, 641; Dpavis v. Princle,
268 U.S. 315; Mellon v. Mich, Trust Co. 271 U.S. 236.
We concur with the court below in holding that the priority
attempted in the statute is invalid because it is not a prefer-
ence of state funds, and would violate the constitutional prohibitions
against impairing the obligations of the complainants®' contracts and
depriving them of property without due process of law, however the
attempted priority for state funds may be regarded.
So much of the decree appealed from in
number 14 and 15, affirmed, with costs,
and action as to matter of appeal in

number 16 reserved for reargument.
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Bond, C.J., delivered the following dissenting opinion:

The attack on the legislative provision for exemption emnd
priority of state deposits is grounded on constitutional require-
ments, and in this domain the lew imposes on the court an atti-
tude, or an inclination, What the state government in its
lew-meking branch has duly decided and declared shall be done
must be supported as law if the court cam by adoption of any
reasonable view or theory fit it within the constitutional re-
strictions, "The Jjudgment of the Legislature that such a
regulation is proper and desirable should be respected and
enforced by the courts if there is any rational theory upon
which it can be supported"™., Keiningham v. Blake, 135 Md.

320, 322, "It is & plain and undoubted rule of construction

that Acts of Assembly will be held valid and constitutional une
less so menifestly in confliect with.some provision of the Consti-
tution of the State that no discretion is left to the courts but
to decide otherwise". MeCurdy v. Jessop, 126 Md. 318, 322,
State v, Ce. & P. R R. Co, 40 Mde 22, 53. The law demands a
defensive effort by the court. And it is my belief that by adher-
ence to the course thus prescribed all objections now raised to
this provision of the statute are met, and that even without
opposition to the objections the court should reach the conclusion
that the provision is valid,

The available definitions and deseriptions of the commomn
law priority of the state are brief, and rather fragmentary except

in some recent studies. The result of all suthorities on the sub-
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Ject appears to have been cast up in a study by Prof. Judson A.
Crene, in 34 West Virginia Law Quarterly, 317. See also Ram,
Assets, Debts and Incumbrances, 13-36, (vol. 8 Law Lib.) While
Vit had an ancient origin during the feudal era, it was continued
in the common law as an expedient to promote the public good.
"It is founded,"™ seaid Justice Story in United States v. Stete Bank,
6 Peters 29, "not so much upon any personal edvantage to the sover-

eign as upon motives of publie poliey, in order to secure an adequate

revenue to sustain the public burdens and discharge the public debts,
"It is of the incidental prerogatives and belongs to the King, not as
an individual, but parens patriae, end as a universal trustee for '
the people. It is in fact a reservation or exception to the general
course of law in favor of the public and for its good." American
Bonding Co. v. Reynolds, 203 Fed. 356. Such, too, is the explana-
tion by this court in Stete v. Bank of Maryland, 6 G. & J. 205,

226, end in the other states - a large majority of ell - in whieh

the rule of priority obtains.

There is nothing obscure or complex about the rule; it hardly
admits of complication. The priority was and is simply a relative
position in respect to other ecreditors in appropriation of a debtor's
assets; the state had first right when resorting to them. In the
earlier common law there were methods, even other than that of execu-
tion after judgment, by which the assets could be resorted to and
the prior right asserted before any distribution emong creditors

generally. That could be done by the writ of protection, or by
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an extent., 3 Blackstone, Comm, 289 and 420, Ram, Assets, Debts
and Inoumbranoea, 25, But those two broceedings were not pre-
served in Maryland Practice, and ordinarily the priority could be
asserted only on a distribution among creditors generally. State
V. Bank of Maryland, 6 G, & J. 205, 226, In Maryland the old pro-
Cesses or new ones could be made available, by legislation if not by
Judicial action; but the essertion must be limited to the available
remedies as they may be provided. The right or priority in appropria-
tion is here a right“subgepy to the seme common law rule applicable
to the royal prerogativ:?%;%nngland of the same deseription.”" State
Ve Bank of Maryland, supra, 227,

The right of priority is against other ereditors rather than
against the debtor. It does not affeet the character of the debt,
Against the debtor the state stands in the position of an ordinary
ereditor, and unless its debt has been reduced to Judgment, and the
debtor has lands, the right of prior application does not interfere
with his commerce in any of his assets, or with the acquisition of
rights in other persons;the debt does not earry a lien, any more than
would a like debt to a private creditor. And as freedom of commerce
and of transfer of rights to others is not interferrea with, so the
aéssets mey pass out of the reach of ereditors, including the state.
"The erown under its process against its debtor cannot seize the
property of enother., * * When the Property has pessed from the debtor
to another by contract, or a fair and bona fide transfer before the

teste of the extent, or under a sale by a sheriff in virtue of a fi.
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fa. the extent comes too late, and the priority of the king is lost;
* * * and the crown can only take the goods subjeect to such liabil-
ities as the debtor has legally created," Giles v. Grover, 1
Clark & Finelly, 72; State v. Bank of Maryland, supra. 229,
Passage of title to another for the benefit of creditors is in-
cluded emong the transfers that take the assets beyond appropria-
tion by action of the creditors in which the state has priority.
State v. Bank of Maryland, supra; Public¢ Indemnity v, Page,

161 Md. 239. From this rule came the only restriction on allow-
ance of priority at common law; and it was no more than the ordinary
limitation on accessibility to creditors of particular assets of the
debtor. So long as any given assets were liable to appropriation
by oreditors, the state had priority in the appropriation; when
the assets under the law had passed out of the reach of such resort
by the creditors, then, end then only, the right of the state of
prior appropriation of them was lost. Priority is not identi-
fied with any particular procedure or method of assertion. The
procedure and methods of assertion discussed are, in fact, for
enforcement of the debt against the debtor, and not for the exer-
¢ise of the right of priority as against other ereditors. Nor can
it be said that the state's priority is dependent upon the time of
assertion of i1t, unless it is meant that there is no priority when,
by reason of passage of title or rights in the assets in question,
there is no longer any right in the state to resort to them.

Such was the right of priority at common lew, and such was the

right of priority that this court, in State v. Bank of Maryland, supra,

and subsequent cases, found to have formed part of the law

of M&ryland.
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I do not see that there has been any alteration in the state right or
detrection from it by judicial decision or otherwise, at least so far as
this case is concerned with the subject. And this case 4s concerned
with only the one fact of its existence. The argument thet a change has
resulted from the decision in the case of Publiec Indemnity Co. V. Page,
supre, if teneble, seems to me beside the point here, end irrelevant,
for the court is not dealing with receivership of en insolvent bank under
either section 9 or section 61 of article 11 of the Code, end any change
which might result from that decision would not fix the law for the
present case. Sufficient for this cese is the unaltered fact that
priority at common law for state deposits existed up to the time of the
enactment of the emergency benking act, (Public Indemnity Co. v. Page,
supra.)j;from that point the law now to control is given us in the emer-
geney statute, which, so far as it goes, is an origin of law. That
common lew priority did exist up to the time of the passage of the act
ie true, I think, notwithstaending the series of bank holidays de-
elared from day to day immediately preceding the act, for en extra
holidey does not affect rights and relations any more then does a
twenty-second of February or a fourth of July. All elike derive the
seme legal effect from the same source. Code, Art. 13, secs., 9, 10,
17 and 104. And that effect is no more than to suspend activity tem-
porarily, leaving all rights and reletions as they were.

The emergency arrangement was, of course, a new, special legis-
lative creation, and the meaning and legal effect of it are properly to
be ascerteined in only one place; in the statute itself, It is an

act of the law-meking power of the state, the power that shapes for the

law any arrengement it creates, and its incidents, and the power that




-6-

oreates and amends for the law any practice or method. This it is deter-

””ﬂﬁned for us in the enactment creating it, that this arrangement for deal-

ing with the emergency is not one that affects state deposits - disregard-
ing secured deposits not now in question. For analyzing the arrangement,

80 much is leid down for us explicitly, end we are not permitted to build

'?rron the custodia legis enacted or otherwise infgfgnoes that the arrangoq/’

ment does affect the state deposits. The custodia legis of the emer-
gency, the suspension of remedies, and other incidents, whatever the con-
ditions so termed might be in other connections, are incidents that do not
affect the freedom to withdraw state deposits because the Legislature has
determined that they shall not be of that kind. According to familiar
notions this mey be an altered form of custodia legis, or not a custodia
legis at all, but it must remain such as the Legislature has created it,
and cannot be given another character by judiciesl action to conform to
previous significations of the words used. The legislative design, up
to this point, at least, seems indisputable,

It is true that the excepting of state deposits in this emergency
arrengement and placing them in a position to be drawn upon as required,
while other depositors are deferred and subordinated, would impair the
obligation of the contracts of the other depositors and subject them
to the unequal burden, contrary to constitutional requirements, if those
other depositors were not already in that position, And it is con-
tended that the priority for state money is not e continuetion of pri-

of the common law, but a new priority,
oritg‘ over and sbove that allowed by the common law, and derived from
the statute alone, and that as it is a new priority the incidental

subordination of the other depositors is to be regarded as a new im-

position, and as such dapen to the constitutional objection made,
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equally with the priority attempted to be given to deposits of Balti-
more City funds. But the statute in directing that state deposits
be set apart for withdrawal as required appropriates so much of the
funds of the common debtor to the exclusion of other similar credit-
ors, and this is the priority that the common law gives. If there
might be two identities in such like relative position in any case,

I do not see on what ground it cem be said that priority under this
statute is new, over and above priority already possessed, and with-
out constitutional support from ite It seems to me clear that the
statutory provision at least can be viewed as en extension or atiempt
to apply existing priority, and if this construction is possible, and
is one that tends to support the constitutionality of the provision,
then the court is bound to adopt it. ®All reasonable presumptions
must be made in favor of the validity of the provision.® Keiningham v.
Bleke, 135 Md. 320, 322, It is "the duty of the court to give\suoh
construction to legislative acts as will not bring them into conflict
with the constitution.™ State v. C« & P+ Re R. Co, 40 Md. 22, 54;
Painter v. Mattfeldt, 119 Md. 466, 472; Fletcher v. Peck, 6 Cranch,
128; oOgden V. Saunders, 12 Wheat. 270. While priority under the
statute is subjected to some restrictions for the emergency, it is in
no respect enlarged beyond the limits of that already possessed, and
it is hardly permissible merely because of the restrictions to des-
oribe subsequent priority as unrelated to existing priority.




No more does it seem permissible to hold that priority subsequently

o

is new and unrelated because the statute has attempted to extend it
to deposits by municipalities and other bodies and officers, for
that attempt is attributable with at least equal plausibility to

an intention to extend existing priority too far. IMistaken at-
tempts to extend unquestioned legislative power are not so un-
cormon that an inference of intention to exert some other power
must arise from them. Here again, the court is bound to adopt
that one of the possible constructions that will tend to support
constitutionality. Indeed, any supposition that the draftsmen

of this provision may have ignored existing state priority a8 a bas-
.18 for the act, and contemplated resting priority on & new and
unrelated basis, seems strained.

But if priority under the statute must be regarded as new and
distinet in any degree, umemmbimubpy the fact still does not support
the objection that it impairs the obligatioh of contracts of other
depositors or deprives them of existing rights. So long as other

depositors are continued in the same relative position, or a better
one, so long &s no existinq/ contract obligation or property rights
are the worse for the new priority, how can it be said that those
depositors have been subjected to an impairment or deprivation?
Starting with the possession of priority by the state, at common law,
the Legislature was free to create and arrange &as it might deem

£it within the limits of that priority already possessed. =&
Violation of the comstitution could come only from a change of posi-
tion and rights, A mere change in theoretical legal basis of the
same situstion would be something with which the constitution
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would have no concern. Compare Smith v. Kansas City Title Co.,
265 U.8. 180, 210; Hamilton v. Kentucky Distilleries Co.,, 251
U.S. 146, 161,

As to the contention that priority under the s tatute is in-
valid, or extended beyond existing priority, because not assert-
ed in a lawful, effective manner, or in time, the answer seems
again to lie in the fact that we are dealing with an act thﬂt”
makes the law, and makes practice, superseding, so far as it goes,
previous law and practice. That it does assert priority for
state deposits seems to me beyond debate, for in so many words it
provides that under the seheme constructed for the emergeney there
shall be freedom and priority for state deposits. Given the
fact that the state possessed priority, it would hardly be ques~
tioned that the Legislature might provide new or old methods of
prior appropriation of debtors' assets. It might restore the
writ of protection, or the remedy by extent, or similar remedies,
or it might provide new ones. Remedies are at the disposal of
the Legislature, so long as it does not impair existing rights.
Bronsopy V. Kinzie, 1 How, 311; B. & O. R.R.Co. V. MMaughlin,
153 Md. 367, 377; Cummings v. Wildmen, 116 Md. 307, 318; Safe
Deposit Co. v. Marburg, 110 Md. 410; Miners Bank v. Snyder,
100 Md, 57; Turnpike Co. v. Startzman, 86 Md. 363, If the
Legislature declares that appropriation shall be made, or that it
is made, by statute, that necessarily becomes a legal method so
far as it will sérve. For settlement of controversies which

may arise in enforcement in particular instances, such as &
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controversy on the existence of the debt or ownership of the
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assets, some further proceeding would be needed; a mere statute
would not serve; but there seems to be no legal obstacle to a
general statutory provision that where there mey be found assets
sub ject to appropriation, such as bank deposits, the state shall
still heve priority - and that is the nature and effect of the
present provision. The deposits are not withdrawn from the
depository for redeposit elsewhere, but placed in the same de-
pository tq/h position for withdrewal as required, but there is no
substantial difference between the two processes; by either the
state takes priority. Priority to the fullest possible extent

is not asserted; during the emergency only unsecured deposits

are to be given the preference;but the right is one which can

be asserted to any mimor extent that the Legislature finds desireble
without causing the abandonment or loss of the whole.

The contention that if assertion by the statute was intended,
the effort came too late seems answered by the fact that the emer-
geney arrangement, however it may be analyzed, did not come into
being before the assertion of the right. Nothing occurred before
the assertion to interfere with it, or to change the conditionyénder

the right
'hich/af could be asserted. By the creating statute, indeed, it
was declared that the arrangement should come into effect only subject
to priority in the state, and the statutory ereation could not have an

effect beyond the limits of its being.

Judge Urner concurs in this opinion.
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After re-argument and further consideration, the court is of
the opinion that when Chapter 46 of the Acts of 1933 became effec-
tive there remained no priority, either at common law or by statute,

in favor of the moneys of the State on deposit accounts in the
banking institutions which are within the purview of this enactment.
The circumstances and legal principles which guided and controlled
this tribunal in reaching its conclusion will be fully stated
because of the importance of the questions involved.

Although it is rejected in some jurisdictions, the general doc-
trine is that the state on account of her prerogative right e
under the common law has & priority over other creditors and
depositors in the distribution of the assets of an insolvent bank,
subject, however, to all the limitations of the common law, but this
prerogative right of the state is not enjoyed by the county or other
political sub-divisions of the State. Michie on Banks and Banking,
vol. 3, sec.l1l70; p.231, 233, vol.3, sec.1l96, p.278; Frederick County
v. Page, 163 Md.619; 637; County of Glynn v. Brunswick Terminal Co.,
101 Ga. 244, 28 S.E.604; Bignell v.Cummins, 69 lMont.294, 222 P.797.
This priority, however, is not absolute but potential and does not
become effective until the state has duly asserted its claim by
timely action. So, it has been determined that the preferential
right of the state may be waived or lost, as where a receiver or the
bank commissioner takes charge of the insolvent bank (&) or a valid
asgignment for the benefit of creditors is executéd, before i‘e
state takes steps to enforce its right of priority (b). It is, also,
held that if the legislature has adopted other means to secure the
state's revenues, the common law does not apply (c).

(a)National Surety Co.v. Pixton, 60 Utsh, 289, 208 P.878, 24 A.L.
R.1487; State v. Peoples Savings Bank & Trust Co. 23 N.M.282,168 BB




(b) State v. Foster, 5 Wyom. 199, 38 P. 926, 29 L.R.A. 226,

(e¢) U. S, Fidelity & Guaranty Co. v. McPherson, 98 Colo.
338, 241 P, 728; In re Central Bank of Wilcox, 23 Ariz. 574,

2056 P. 915; U. S, ve Bank of North Carolina, 6 Pet. 29; 8 L. ed.
308; National Surety Co. v. Morris, 34 Wyom., 134, 241 P, ibégtk
42 A. L. R. 1290.

On the other hand, it has been held that the common law
right of priority exists, unless it is denied by an express
gtatutory provision; and that it is not affected by the fact that
a receiver or the state superintendent of banks takes possession
of the asgets of an insolvent bank. National Surety Company v.
Pixton, 60 Utah, 289, 208 P. 878, 24 A, L. R. 1487; U. S. Fidelity
& Guaranty Co. v. Bramwell, 108 Or. 261, 217 P. 332,38 A. L. R.
829; American Building Co. of Baltimore v. ﬁeynolds, 203 F. 356;
Aetna Accident and Liebility Co., v. Miller, 54 Mont. 377, 170
P, 760, L. R. A, 1918 C. 954.

The absence of uniformity among the decisions of other
jurisdictions renders it all the more important clearly to
apprehend the doctrine as formulated and applied in Maryland.

As at present advised, the first case relating to the question
at bar that is found in the reports of this state is contained
in the foot-note (e) to Jones v. Jones, (1828) 1 Bland, 443,
at page 446, It is there stated that in the year 1713 equity

entertained a bill of complaint which was filed by Maurice




Birchfield, surveyor general of the southern district of America,
for and on behalf of the King against Joseph Brown, Margaret
Brown, Richard Bennett and Richard Smith, the representatives

and debtors of Peregrine Brown late of Lemdon, merchant, to
recover a debt due from the deceased to the crown on the theory
that the King's debt was preferred. It should be noted, however,
that Chancellor Bland, after stating the cause, made the interest-
ing observation that it and other similar cases, which might be
adduced from the records, show that the court of chancery in
Maryland, before the revolution was, in many instances, resorted
to as a court of exchequer. (See State v. Bank of Maryland,
(1834) 6 G. & J. 205, where a bill in equity was filed to enforce
the preference of the State.)

After the establishment of independence, it was early
decided that the common law of England had been adopted by the
third article of the Bill of rights of Maryland so far as it was
not inconsistent with the principles of that instrument, and
the nature of our political institutions. State v. Buchanan,

5 He & J. 317, 358; Dashiel ve. Attorney General, 5 H. & J. 392,
401. Consequently, in the cases of State v. Nicholas Rogers
and wife, heiress of Archibald Buchanan (1786), 2 H. & McH.
198, and of Murray v. Ridley's administratrix (1793), 3 H. &
McH. 171, and of Coﬁtee v. Chew's executor (1803), 1 H. & J.
417, the common law rule was enforced that the State had a




preference to be first paid out of the estates of decedents,
whenever no liens of other creditors intervened.

In the absence of any liens that had been acquired during
the life of the debtor, his death determined the classes into
which his creditors fall and assured an equality among his
unsecured creditors which was not disturbed except by the
preference in payment accorded to the sovereign, if one among
the unsecured class of creditors. Supra. So, the death of the
debtor having fixed the status of the several creditors, the
preference of the State was variously asserted, and her priority
recognized. In the first case cited, it was by a writ of scire
facias issued at the instance of the State. In the second case
cited, the administratrix was sued on a writing obligatory of
her intestate, and she pleaded by way of confession and avoidance
that her intestate was indebted to the State as well as to the
plainti ff and to other creditors in unsecured sums but in equal
degree and that the assets of the intestate coming into the hands
of the administratrix were insufficient to pay the debts of such
general creditors of her intestate. The attorney general appeared
on the part of the State, and the cause was submitted by the
State and by the parties in interest on an agreed statement of
facts to obtain a determination of the preferences, if any, and
the court on the case stated held the State entitled to a

priority among the unsecured creditors in equal degree with her.




Similarly, in the third case cited there was a preference given
to a judgment held by the state over a judgment held by an
individual, because the State and the person were creditors of
the testator in equal degree. In this instance, the questi on
arose on the pleadings. A creditor of the decedent issued a

scire facias upon his judgment which had been obtained against

the testator in his lifetime. The executor of the debtor pleaded
a prior judgment of the State against his testator, and that he
had no assets in his hands more than sufficient to pay the debt
due to the State upon her judgment, and that the assets were
liable to the exclusive payment and satisfaction of the debt due
the State. The plaintiff's demurrer to the plea was over-ruled
and judgment given for the defendant.

It will be observed that only in the first decision cited
was the State proceeding directly to enforce ite prerogative
right of preference through any original process. In this
instance the writ of scire facias was employed, but in the last

two cases the personal representative of the decedent successfully
interposed the defence of no assets because of the State's right
to a priority which would exhaust the estate coming into the

personal representative's hands. So, in Hollingsworth v. Patten's

administratrix (1793), 3 H. & McH. 125, on a case stated between
a judgment creditor and the debtor's administratrix, it was held

that an administratrix was not justified in her plea of plene




administravit when it appeared that she had exhausted the personal

estate of her intestate by payment of the State's debt in full,
because if a judgment be obtained against one in his lifetime

his executor or administrator is bound to satisfy it in preference
to a debt or specialty passed to the State after such judgment.
See Davidson v. Clayland (1805) 1 H. J. 546, 549; Jones v. Jones
(1828) 1 Bland, 443, 446; Hodges v. Mullikin (1831) 1 Bland,

503, 515; Ridgely v. Iglehart (1832) 3 Bland, 540, 544.

In the appeal of State v. President etc. of Bank of Maryland
(1834) 6 G, & J. 205, the right of the state to preference was
again presented and the law reviewed and declared. On that
appeal the case was of an insolvent bank, which had made a
general assignment of all its property to trustees for the equal
benefit of all its creditors. After the trustees had converted
the assets and had the funds in hand for distribution, the State
of Maryland filed a bill on the equity side of the court against
the bank and its trustees for the benefit of its creditors. It
was alleged by the State that the Treasurer of the Western Shore
of Maryland had, on October 1, 1832, in pursuance of an Act
of the General Assembly passed on March 14, 1§E§, deposited
of the public money of the State the sum of $50,089.96 in the

bank at interest, payable on demand, and received therefor a
certificate of deposit. The object of the bill was not to

vac@te the deeds of assignment to the trustees but to subject the
property and funds assigned to the payment of the entire debt due




from the bank to the State, in preference to the other creditors,
and to their exclusion on the theory that the trustees took, and
held the fund subject to a preference in favor of the State.

The court, speaking through Buchanan, C. J., declared "The
debt due from the bank to the State, is a debt on simple contract
only, and not & lien, as is, and must be conceded. The State
therefore having no lien on the property covered by the deed of
trust, but & priority only, in the payment of its claim, if that
right of priority has not been lost, it is subject, claiming under
the common law, to the same common law rule, applicable to the
royal prerogative right of priority in Emgland, of the same
description. That right in England is enforced by the process
in the writ of extent in chief, or in aid, according to
circumstances, and may be here, by proceedings known to our
courts. But in either case, to meke it available, the proceeding
must be resorted to before other vested rights to the property
sought to be subjected to the claim are acquired." p. 227.

The decision of the court, therefore, was that the State's
right of priority to the payment of its debt so long as the title
to the property remained in the bank was defeated by the deed of
trust. Bank of Maryland v. Ruf%i (1836) 7 Go & J. 448, 459, 460;
Smith v. State, (1847) 5 %, 45, 50 (Claim of State filed after
gsale under creditor's bill); In re Green's Estate (1848) 4 Md.
Ch. 349, 356 (Claim of State filed after foreclosure sale);




State v. Baltimore (1857) 15 Md. 504, 515-516 (distridbution in
equity); Orem, Executrix, v. Wrightson (1879) 51 Md. 34, 42.
These illustrative decisions were followed, after a long
interval, by the appeal of State ve. Williams (1905), 101 Md.
529, where the claim of the State against an insolvent insurance
company for loss on the State's property which was covered by the
company's insurance, and for unearned premiums, was denied priority
of payment from the receivers of the company as against the claims
of other creditors, when the State had taken no proceedings to
enforce her claim before the appointment of the receivers. To
reach this conclusion the court decided that no distinction was
to be made between the effect of a deed of assignment conveying
the title of the debtor's property to a trustee for the equal
benefit of all creditors as in the case of State v. Bank, 6 G. &
J. 206, and the decree of court"passed upon & bill praying the
dissolution of an insolvent corporation, in which cases the
receivers appointed by a court under Sec. 382 of Art. 23 of the
Code are vested with all the estate and assets of every kind
belonging to such corporation from the time of their qualifying
as receivers, and shall be trustees thereof for the benefit of
the creditors of such corporation and its stockholders." p. 534.
Notwithstanding these decisions and their exposition of the
principles upon which they were determined, the right of the State
to a priority in payment of its deposits over those of other




depositors who had deposits similarly made in a bank in the
possession of the bank commissioner of Maryland as receiver,--
whether by force of Code, Art. 11, sec. 9, which authorized

the receiver to take possession of such assets under circumstances
named, or by force of sec. 61 of the same article, which
authorized the board of directors of the institution to place its
affeirs and assets in the commissioner's hands, --was asserted so
lately as the case of Public Indemmity Co. v. Page, 161 ld.

239, but the State's right of priority was there held extinguished
by such possession, as no proceedings to enforce the right had
previously been taken by the State.

In the last mentioned appeal the court considered the argument
advanced on the part of the State that the State's priority is
enforceable so long as the debtor retains title to the property
sought to be affected by the preference and that a transfer of
title did not take place in the case then at bar as it did under
the deed of trust in State v. Bank of Maryland, 6 G. & J. 205,
and by virtue of the statute under which the receiver was
appointed in State v. Williams, 101 Md. 529. In the rejection
of this contention this court, speaking through Judge Urner, said:

"It does not appear, however, from the opinions in those
cases that they depended upon a conclusion that the debtor

corporations had completely parted with title to their property.

It was because their assets had passed beyond the reach of any




=-10=

lien creating process that the State's claims of priority were
disallow@d." The right of the State is "to have its debt first
paid out of the property remaining in his hands, and no lien
standing in the way". This test barred the right of the State

to priority in State v. Bank of Maryland, Supra, in State v.
Williams, supra, and in Public Indemnity Co. v. Page, supra,
because, in the first case, the debtor had no property remaining
in his hands in consequence of a deed of assignment for the
benefit of his creditors; because, in the second case, of a
receivership for the benefit of creditors and a statutory
dissolution of the corporate debtor; and because, in the third
case, of a statutory receivership, which, as stated at large in
the opinion written by Judge Urner, transferred the possession
of all the debtor's property to the bank commissioner as receiver,
and thereby barred any and all attachments, liens, executions

or distraints of any kind. The receivership further contemplated
an administration of the corporate affairs in chancery until the
institution could, under prescribed conditions, resume business
or be liquidated and its affairs wound up. As accurately observed
by the court with respect to the last named case: "When action
has been duly taken in pursuance of those provisions, the right
of the bank to dispose of its assets is divested as fully, for
all practical purposes, as if it had executed a deed of trust

for the benefit of its creditors. If the resumption of business




should become feasible, under conditions approved by the Bank
Commissioner, the receivership could be discontinued. Otharwise
its object is "final liquidation", and that could only be
prevented by a demonstration of solvency which would wholly
obviate such a question as the one now presented."™ pp. 246, 247.
In answer to the position that it is a general rule in the
interpretation of legislative acts not to construe them to embrace
the powers or prerogatives of sovereignty unless expressly named
or included by necessary implication, the reply was that these
provisions affecting the right of the State to priority of
payment "must be viewed in the light of other provisions of law
reflecting upon the State's attitude in regard to its interests
as a bank depositor.” p. 247. State v. Milburn, 9 Gill, 105,
108-109; State ve.Rilroad@a34 Md. 374. The court then points to
the requirement of the Constitution and of statute that deposits
of State funds are to be conditioned upon the depositories giving
security, satisfactory to the Governor of the State, for the safe
keeping and forthcoming of such deposits when required; to the
creation of a department to supervise the control, and assure
safe and sound conduct of the affairs and operations of banks
and trust companies created by the state; and, in the case of
either the dissolution of a trust company or of its insolvency,
té the preference of all debts or liabilities due or owing by
such corporatfon in any of the specified fiduciary capacities




over all debts, liabilities of any nature whatsoever, including
galaries and wages of employees and other preferred debts or
ligbilities. Const., Art. 6, sec. 3; Code, Art. 95, sec. 32;
Art, 11 and, especially, secs. 6, 46, 48.

The court then concluded its opinion with this summation:

"Under the established system of supervision of banking
institutions which the State has incorporated, it has opportunity
and ability to impose conditions tending to safeguard their
solvency. In view of that authority, and of the separate and
adequate security which is exacted for the State's deposits, and
of the generel policy revealed by the various provisions quoted,
we are convinced that the ILegislature did not intend to reserve,
from the effect of the statutory receivership the right to enforce
the priority here invoked." p. 248.

It is, therefore, clear that the right of the State to priority
of payment over creditors, who, aside from the attribute of
sovereignty, stand with the Stafa in equali jure, is Jjusticiable.
v Sy

G "hc court has jurisdiction to inquire into the existence

or extent of any alleged prerogative, it being a maxim of the common

law that Rex non debet esse sub homine sed sub Deo et lege, quia

lex facit regem. So, ghe court will take cognizance of this primacy

of the sovereign state, whatever the procedure, provided the right
is manifest and the court has jurisdiction. Elderton's Case (1703)
2 Ld.Raym. 978 at 980; 6 Halsbury's Laws of England (2nd ed.) secs.
511-613, pp. 443-6. Wherever the State holds a debt of equal degree




]33

with the debts of other creditors, she may assert, and obtain,
her prerogative right to priority in payment, provided she has not
lost this right of priority by vested rights in the property sought
to be subjected to the ¢laim having been previously acquired by
other creditors either by the acquisition of a lien or title (2);
or by the sct of the debtor, as where the debtor has made an assign-
ment of his property for the benefit of his creditors (b); or by the
transfer of the title and possession of the property of the debtor
by operation of law, as in thé creation of a statutory receivership
for the liquidation of the affairs of an insolvent corporation and
its dissolution as a corporation (g¢), or by the transfer by law of
possession and control of the debtor's property to the State in the
statutory receivership of a bankihg or trust corporation, or by some
other form of waiver. ZPublie Indemnity Co. v. Page, 161 Md. 239.
(a)Hollingsworth v. Patten's Admr. 3 H. & McH, 125.
(b)State v. Bank of Maryland, 6 G. & J. 205; Bank of Maryland v.
Ruff, 7 G. & J. 448.
(c)State v. Williams, 101 Md. 529.

With this statement of the principles and rules of law
in mind, their application to the present record is apparent.
The Emergency Banking Law or chapter 46 of the Acts of the General
Assembly of Maryland is - of universal application to all banking
institutions and credit unions accepting deposits and doing
business, and by its provisions simultaneously granted and
conferred upon the Bank Commissioner the custody, control and

management of such institutions and unions within the confines




of the State; and directed the Commissioner to assume these
funetions on March 4, 1933, when the statute became effective
as emergency legislation. The act created seventeen new
sections to Article 11 of the Code, entitled "Banks and Trust
Companies.™

The complete possession, control and maenagement transferred
by these sections were to continue for one year from the passage
of the law, with a provision for an additional yesr, subject,
however, to the privilege of & banking institution earlier
becoming exempt from all the terms of the statute whenever
the Bank Commissioner should deem it in the publiec interest and
the Governor and Attorney General bestow their approval.
During this period of possession, management and control, (1)
all of the remedies at law or in equity of any depositor,
creditor, stockholder or other person in interest, arising out
of agreements or transactions made prior to the passage of the
act, against these banking institutions, together with the
statute of limitations, are suspended; (2) the assets in the
possession of the Bank Commissioner shall be deemed in custodia
legis, and the property of the institutions shall not be
subject to attachment, execution, distraint or seizure under
judicial process of any kind; (3) except with respect to new
deposits and lisbilities for transactions subsequent to the

passage of the act, all rights to withdraw deposits from or
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assert claims against any banking institution is stayed, but
the Commissioner is authorized to restrict and prescribe the
terms and conditions upon which deposits, funds and assets
of the bank may be withdrawn; (4) new deposits may be received
which shall be withdrawable in accordance with the terms of
the new deposits and be preferred in right of payment and
satisfaction of all other deposits, debts or liabilities of
any nature whatsoever made or incurred prior to the assunmption
of management by the Commissioner, and the percentage of old
deposits when made available for withdrawal by the Commissioner,
from time to time, shall have the status of new deposits; (5)
insolvent banking institutions may be reorganized as prescribed,
with prowvision made for concluding the non-assenting parties
in interest; and (6) the Commissioner may exercise the powers
conferred by Section 9 of Art. 11 and, with the written comsent
of the Governor and Attorney General obtained prior thereto,
forthwith proceed as Receiver, subject to the provisions of
the section, until such institution shall resume business or
its affairs be finally liquidated. All the provisions of the
enactment are drawn with the purpose of securing either the
rehabilitation or the liquidation of the financial institutions
within the provisions of the statute law on the subject.

The statement of these provisions of the Act of 1933, ch.

46, reveals their close anaslogy with those sections of Art. 11
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of the Code that relate to the possession of the Bank
Commissioner as a receiver under sec. 9 of Art. 11. In fact,
during their period of operation, the terms of the additional
sections enacted by the Act of 1933 are, with respect to the
possession, custody and control of the Commissioner, more
comprehensive, absolute and exclusive. Code, Art. 11, secs.
9, 8. And, finally, the questions of priority here considered
can only arise when the financial institution involved is
insolvent, and section 71F, contemplating as well this obvious
contingency as an inability of a banking institution promptly
to re-organize, secures the continued possession and control
of the Commissioner by declaring sec. 9 of Art. 11 of the

Code available for the purpose of revival or final liquidation
of the financial corporation. Inasmuch as the terms of the
Act of 1933 not only unmistakably exemplify, but in an asggravated
and multiplied form, the particular provisions which controlled
the decision of the court in Public Indemnity Compeny v. FPage,
161 Md. 239, the claim of the state to priority of psyment by
reagson of a sovereign's prerogative on the record at bar must
be denied, unless that late decision shall now be over-ruled
or there be some conditions inherent in the pending appeal to
render the opinion in Public Indemnity Company v. Page, supra,
inapplicable.

~— It has been strongly urged that the common law prerogative
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of the State to a priority of payment as against those creditors
of equal degree is not lest, but enforced by these sections of
chapter 46 of the Acts of 1933:

71G. All deposits of public money not secured by the
deposit of collateral or by a surety bond, guaranteeing the
payment of such deposits when demanded, now in any banking
institution, made by the State of Maryland, any county,
municipality or town texing distriet, or any political sub-
division of the State or of any other officer, board, commission,
institution or other agency thereof or the receiver of any
banking institution, shall be entitled to priority and
immediately transferred to a new deposit and thereafter sub ject
to all rights as to new deposits set out in section 71 B of
this Act.

71H. No suspension of remedies or extension of time for
peyment and no other provision affecting deposits of, or
obligations to the State or any political sub-division or
agency thereof, which are secured by deposit of collateral or
by a surety bond, shall be effective unless and until the
depositor of such collateral or the surety shall have executed
an asgreement in writing in form and terms satisfactory to the
official authorized to accept and/or approve depository bonds
for the State, such sub-division or agency as the case may be,

providing thet such suspension, extension and/or other
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provisions shall not release or impair the lien of such
collateral or the obligation of such surety, and providing
further that such lien or obligation shall be enforceable
only on demasnd made after default occurring upon or after the
extended date of such secured deposit or obligation as fully
as upon default at the time originally provided. Upon the
filing of such agreement by the surety all liability of such
surety as to future deposits of the State or any political
sub-division or agency thereof, as the case may be, shall
cease. |

Provided, further, that the holder of a surety bond
guaranteeing deposits in any banking institution in this State,
ineluding, but not limited to, deposits or obligations due
to the State or any poltical (politiecal) sub-division or
agency thereof, shall not demand of or be emtitled to receive
from the surety or sureties thereof, payment of such bond at a
rate faster than the deposit gusranteed thereby shall be payable
by such banking institution, but the holder of such surety bond
shall be entitled to demand and receive from the surety the
full amount remaining payable upon the deposit whenever, if at all,

the Bank Commissioner shall take possession of the institution

as receiver."( See Chapter 255 of Acts of 1933 which amended the
form of Section 71 H)
The wording and effect of these sections make clear that

the subject matter of the legislation is not the granting of




a new remedy to enforce a subsisting right, but the ereation

of a new and substantive property right in the form of a priority
unknown to the common law and enforceable only under the peculiar
conditions which the enactment itself brought into existence. It
remains to develop the grounds for these conclusions.

l. As a preliminary question, it is of primary importance
to determine whether or not the circumstances that the debt of
the state when secured as contemplated by the constitution and
statute is within the doctrine of the priority of the State.

The majority of the decisions of this court dealing with
the priority of the State were before the adoption of the
Constitution of 1867 whose sec. 3 of Art. 6 was identical with
the corresponding sections of the Constitutions of 1851 and
1864, except that the latest constitutional provision provided
how the moneys should be kept. Niles on Constitutional Law, 422,
423, 462, 463, The earlier mandate was that the treasurer should
receive and keep the moneys of ths'State and disburse these funds
for the purposes of the State, according to law, upon warrants
drawn by the Comptroller, and on checks signed by him and not
otherwise. The duty of keeping the moneys was defined in the
Constitution of 1887 by the addition of specific terms, which
are here italicised:

The Treasurer shall receive the moneys of the State, and,

until otherwise prescribed by law, deposit them, as soon as
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received, to the credit of the State, in such Bank or Banks,

as he may, from time to time, with the approval of the Governor,

select, (the said Bank or Banks giving security, satisfactory to

the Governor, for the safqlieeping and forthcoming, when required,

of said deposits) and shall disburse the same for the purposes of

the State, according to law" etec. The section then concludes with

another new clause that the Legislature "may prescribe by Law, the

manner in which the Treasurer shall receive and keep the moneys of

the State™. Accordingly, sec. 32 of Art. 95 of the Code was
passed, and adds nothing to the duties of the Treasurer, because
the wording of the statute is practically identical with that of
the constitution.

The change made by the Constitution of 1867 was, apparently,
neither the cause nor the result of controversy, and there is some
evidence that its significance was not fully comprehended.
Proceedings of Maryland State Convention, 1867, pp. 87, 233, 234,
569-574, 750; Perlman on Constitution of 1867, 94, 95, 217;
Constitution of Maryland, with appendix and Index by Edward Otis
Hinkley (1867) p. 132. The three decisions of Orem v. Wrightson,
(1879) 51 Md. 34; State v. Williams (1905) 101 Md. B®9, and Public
Indemnity Co. v. Page, Receiver, (1931) 161 Md. 239, are the cases
since 1867 in which the priority of the State has been discussed.
The first two of these three cases did not involve the construction

of sec.3 of Art.6 of the Constitution of 1867, but the last decision

was concerned with this section. The principal obligor was a




depositary of state money and the sureties on its bond to secure
the deposit by the Treasurer of the State's money, had paid to the
State their obligation on the bond because of the depositary's
default; and the sureties, by way of subrogation, claimed the
benefit of a right of prio%ity, which they asserted was inherent
in the Stgte, in the distribution of the depositary's assets among
its creditors in the liquidation of the affairs of the insolvent
depositary in equity. The sureties were denied relief, because
the State's right of priority had been extinguished by her failure
to begin appropriate proceedings to enforce this right before the
debtor's property had been transferred to a statutory receiver.
The doctrine of subrogation had no application where the creditor's
right to priority had been extinguished, and the court so held,
but to hold the right of the State to priority had been lost to the
sureties by its extinction argues an existence precedent to the
extinetion and, clearly, therefore, the court recognized and held
in Public Indemnity Co. v. Page, supra, that the right of priority
at common law was not destroyed by the fact that the Constitution
of 1867 had required that all deposits in banking institutions of
the State's money by the Treasurer be adequately secured to the
satisfaction of the Governor. See note in 40 Harvard Law Review,
322,

Having concluded that debts to the State, whether unsecured

or secured as contemplated by the constitution and statute, are the
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sub jeet matter for the application of the principle of the right of
priority of the State at common law, the further problem is
presented of what shall be the position of the court with reference
to the status of the several banking institutions that are embraced
by the terms of the Act of 1933 with respect to a present state of
solvency or insolvencye.

Chapter 46 of the Acts of 1933 was an emergency act growing
out of a grave financial crisis, and, while it was designed
primerily to provide a period of relief, rest and recovery for
financial institutions and then a complete and prompt resumption
of business by those of adequete financial strength; and a
controlled and part resumption of business by those of impaired
and inadequate resources pending a re-organization which would
restore the soundness of their financial structure, it was
implicit in the legislation that an institution which could not
re—orgénize must liquidate its affeirs, and that situation is
anticipated and covered by sec. 71F of the act. So long, there-
fore, as en institution is being operated and controlled by the
‘Bank Commissioner according to the requirements of the act, the
court can not assume it to possess a financial status which would
permit the court to ignore the probability of the rights of the
depositors being adjusted on the basis of an insolvency. The
necessity for the inclusion of the status of an insolvency of the

banking institution in the deliberation of the court 1é clear.
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2. The record on which the pending three appeals are at bar is
in a confused state so far as the pleadings relate to this
question. The bill of complaint avers a state of insolvency which
is admitted by tﬁe demurrers but denied in the answers. The
causes, however, appear to have been submitted on the demurrers.
Purthermore, the successive holidays proclaimed by the Governor
begen with February 24, 1933, and ended with March 4, 1933, when
the statute now under review became effective. The Baltimore
Trust Company has not resumed its normal operations but was
permitted on March 21, to open its door on a limited basis whereby
its depositors were credited with but five per centum of the
amount of their respective deposits, and new deposits were
accepted.

While the solvency or insolvency of a particular banking
institution, however commgnplace the actual situation may be,
is not a matter of which the court will take judicial cognizance,
yet the circumstances stated make so evident the probability
that the rights of the parties in interest will ultimately be
determined, either in s re-organization and resumption of
business by the trust company or in a winding-up of its affairs

and a dissolution, upon the basis of & subsisting insolvency
that the court must consider this probability if it would funetion

with an adequate perception and appreciation of the actual

realities of this record. The problems now pressed upon the




attention of the court would be relatively unimportant if the
trust company were able to pay its depositors and meet its other
obligations as they accrue due in the ordinary course and
aceording to the custom of those engaged in a similar banking or
trust business. For these practical reasons, the court must not
disregard pregnent indications and thereby sublimate the real
issue, but bring its deliberationl in contact with the substantial
condition that the trust company was, when the emergency act was
passed, unable to meet its financial and trust obligations in the
usual course of its banking and trust business.

3. The General Assembly of Maryland must be assumed to have
enacted the statute of 1933 with reference to the subsisting state
of the law and the prerogative rights of the State. The granting
of a new remedy to enforce but not materially to affect a subsisting
right, is within the competency of the legislative body, but what
the General Assembly designed was not the passage of a procedural
measure, but the creation of substantive rights in the State
unknown to the common law and limited to & definite period but
retrospective in its efiect.and impairing the obligations and
rights of third parties in existence under contracts or trusts
formed before the enactment. At common law the subject matter was
the debt or obligation to the State and not to any of the sub-
ordinate divisions of the State that have been formed for political

and administrative reasons and purposes. County Commissioners v.
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Page, 163 Md. 619. The sections under consideration embrace,

and place upon an equality of priority, all deposits of public money
"made by the State of Maryland, any county, municipality or town,
taxing district, or any political sub-division of the State, or

of any officer, board commission, institution or other agenecy
thereof, or the receiver of any banking institution." Furthermore,
at common law any debt or obligation of the debtor to the sovereign
in equal degree with other debts to other creditors, if there

were no intervening liens or rights, was accorded priority in
payment, and this was so whether the State held collateral or
pledge or a guaranty of the payment because these circumstances

did not affect the degree of the debt, since, under the doctrine

of marshaling of assets, collateral or pledge would eventually
inure to the benefit of all creditors of the same degree, and

since the guarantor who paid would be subrogated to the demand of
the State to the extent of the guarantor's payment. Am. Bonding
Co. v. Mechanics Bank, 97 Md. 598. The statute, however, divides
the debt to the State and to its various and remote divisions

and agents, accordingly as the several deposits of public money

are secured or unsecured. If unsécured, the deposits are given
unconditiomal priority; but, if secured, "no suspension of

remedies or extehsion of time for payment and no other provisions
affecting deposits of, or obligﬁtions to the State or any political

sub-division or agency thereof, *** shall be effective unless and
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until the depositor of such collateral or the surety shall have
executed an agreement in writing” providing that the suspension,
extension, or other provision shall not release or impair the lien
of such collateral or the obligation of such surety; and, also,
that the lien on collateral or the obligation of the surety shall
be enforceable only on demand made after default occurring upon or
after the extended date of such secured deposit or obligation as
fully as upon default at the time originally provided. A4Again,

the right of the sovereignty at common law was the discharge of
the debt by according priority of payment, but the right bestowed
upon the state and its political dividons and administrative
agencies is not of payment but of the fofmation of a new relation

of creditor and debtor by carrying the amount of unsecured fund

to a new deposit account in the banking institution and to be
“theréaftér subject to all rights as to new deposits set out in
section 71E of this Act."™ The last mentioned section specifies

that the deposit so made "Shall be withdrawable in accordance with
the terms of such new deposits, and shall be preferred in right of
payment and satisfaction to all other deposits, debts or liabilities
of any nature whatsoever, made or incurred prior to the assumption
of management by the Bank Commissioner.”

On the record at bar the financial institution is a trust
compeny, and the law under which it operated provided that "upon

the dissolution of any such company by the legislature, court
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or otherwise, or in case of insoivency, all debts or liabilities
due or owing by such corporation in any of said fiduciary
capacities shall be preferred in the distribution of the assets of
such company to all debts or liabilities of any nature whatsoever,
including salaries and wages of employees and other preferred debts
or liabilities." Code, Art. 11, sec. 48, Public Indemnity Co. v.
Page, 161 Md. 239, 248. Again, under certain conditions, priority
over general depositors is accorded to trust funds, as is illustrated
in the case of Frederick County v. Page, 163 NMd. 619, where a
priority was enforced as against general deposits because the
banking corporation was held a trustee ex maleficio. Furthermore,
the priority of the State is not enforced agaihst one who has
acquired a vested right in the property sought to be subjected to
the claim, as the lien of an antecedent equitable mortgage, of a
factor, a wharfinger, a pledgee, an assignee, as the State can only
take priority subject to such liabilities as the debtor has legally
created. State v.Williams, 6 G.& J. 228, 229; 45 Hopkins University
Studies (1927) 35, 36; Casberd v. Atty.General, 6 Price,(Exch.) 411,
464 146 Eng. Repr. 850; King v.lee, 6 Price,(Exch.) 369, 378; 146
Eng. Repr. 837; Pawlett v. Atty.Gen., Hardres (Exch.) 465, 469; 145
Eng. Repr. 5503 King v.Humphery, M'Cle. & Y0.173; 148 Eng.Repr.371l.

The statute, however, repudiates these limitations of the

State's prerogaetive right o Mf riority, and declares all deposits
of yublic money, no matter the rights or interests of other

creditors or cestuis que trustentﬁ, if made by State, any county,




municipality or town, taxing district or any other political
sub-division of the State or any board, officer, commission,
institution or other agency thereof or the receiver of any
banking institution, shall be entitled to priority and immediately
trensferred to a new deposit and be given all the rights of a

new deposit. Sec. 71G, sec. 71E. In the measure of the new
preference in payment accbrded to the deposit of the State, the
act diminishes the security formerly assured to specified trust
funds end fiducial liabilities and correspondingly increases the
monetary liability of all depositors other than the State.

The comparison need not be continued. It is clear that
the State's priority of payment at common law as a prerogative
of sovereignty is an entirely different priority from that granted
by the statute at bar; and that the General Assembly was not
engaged in pro&iding another remedy or method of enforcing a
subsisting right of priority residing in the state, but in an
attempt to create and define'new and different substantive
rights growing out of a statutory change made in the relation
of the parties in interest. ‘

S0, the priority attempted to be granted the state by the
terms. of Chapter 46 of the Acts of 1933 is not declaratory of
the state's priority of payment at common law, nor its enforce-
ment by a statutory procedure, but & newly conceived and

ordained preference, which is materially different in origin,
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in subject matter, in the parties entitled to assert the
priority, in the preferences given, and in the payment of

the State's claim. It has been held in England that where

by statute the Crown is empowered to do what it might there-
tofore have done by virtue of its prerogative, it can no

longer act under the prerogative, but must act under and
subject to the conditions imposed by the statute. A. G. v.
DeKeyser's Royal Hotel, Ltd. (1920) A. C. 508; 6 Halsbury's
Laws of Englend (2nd ed.) sees. 511-513. In the instant

case, where the statute is designed to supersede the common
law priority by the grant of a preference of & wholly different
nature and effect, the State has thereby even more expressly
waived her prerogative as created and limited by the common
law. Supra. Whatever rights of priority the State may now
‘enjoy with reference to the banking and other institutions
within the operation of Chapter 46 of the Acts of 1933 must,
therefore, depend on the validity of the preferences intended to
be granted by this legislation.

4, The State cannot impair the obligation of a contract by
legislative enactment; and does so within fhe meaning of the
constitutional prohibition, if the language of the statute
would, if valid, change the terms of the prior contract by
imposing new conditions, or rescinding existing ones or

releasing or lessening any of the contractual undertakings or
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rights. Cooley on Constitution Limitations (8th ed.) 554-555,
580-585; In re Fidelity State Bank, 35 Idaho, 747, 209 Paec.449; See
3l A, L. R. 781 and note.

The involuntary reduction or precipitation of the affairs
of a banking institution to the control and domination of the
State by the emergency act requires that the solution of the
legal problems created shall be determined as of the date when
the act became effective to create this status. The state may
not waive ifa common law priority and alter the relative
contractual rights and liabilities and corporate obligations
of the banking institution which existed when the status was
created. Here the State simultaneously enlarged its own rights
and demands beyond their lawful extent, and thus appropriated,
without compensation, the property rights of her subjects to
the State's advantage.

The deposits of the State were made with the privilege
inhering in the State to enforce the common law right of
priority of the sovereign, and, so, were made subject to the
preferences or priorities lawfully obtained or arising before
the assertion of the State's prerogative right of priority in
a class of creditors otherwise equal in right; and, conversely,
the subject made his deposit with reference to this prerogative
of the State as it existed when his deposits were made. Supra
and Cooley's Constitutional Limitations (8th ed.) vol. I
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pp. 6582-586, B694-599; Maryland Jockey Club v. State, 106 Md.
413, 419; Edwards v. Kearzey, 96 U. S, 595, 600; 24 L. ed.
793, 797; Bank of Minden v. Clement, 256 U. S. 126, 65 L. ed.
857,

Thus the relative rights and lisbilities arising among
the subject or depositor, the depgsitary and the State in
respect to the several deposits of subject and State constituted
& part of the contractual relation and obligations of the sub jeect
with the depositary, énd the subject may not complain if the
common law priority of the State should require a preference to
be accorded the State in the payment of her deposit. Edwards
v. Kearzey, supra.

A submission, therefore, to the state’'s common law right
of priprity wes & condition or implied term of the subject's
deposit, but what the subject and depositor had thus impliedly
agréed to as a contractual obligation and liability is sub-
stantially and fundementally different from the preferences
attempted to be retrospectively imposed by chapter 46 of the
Acts of 1933.

The exemption of one of & class of depositors from & common
contractual risk increases by the degree of the discrimination
the burden of the others of the class. The inequality occasioned
by giving a priority of payment to one of a class of depositors
is an impairment of the right to an equality of payment on the




38w

part of the deferred depositors of the class, and of those whose
rights of priority or of property are impaired. So, the preference
created for the benefit of the State by the Act impairs the

obligations of contracts and deprives depositors and cestuis gue

trustents of their property rights without due process of law and,
therefore, is invalid. U. S. Const. Art. 1, sec. 10 and 1l4th
Amendment and Art. 23 of the Declaration of Rights of Maryland.
The relation of depositors or cestuis que trustent with the
financial institution of deposit was contractual or fiducial and
the legislature had no power prejudicially to affect the vested
rights, liabilities and demands of these valid and past trans-
actions. The federal and state constitutions interpose insuperable
obstacles to legislative impairment or destruction of these
contractual rights and obligations arising in contract or by
way of trust. Endlich on Interpretation of Statutes, sec. 273;
Sutherland on Statutory Coﬁstruction, sec. 471; Cooley's Const.
Lim. (8th ed.) pp. 812; 3 Michie on Banks and Banking, ch. 6,
sec. 1, p. 8; Baring v. Dabney, 19 Wall. 1, 22 L. ed. 90; Curran
v. Arkansas, 15 How. 304, 14 L. ed. 705.

The decisioﬁ!of this Court in the other two appeals on this
record {gydecisive that the State has no power on the facts in

this record to create the new statutory preference as attempted

by ch. 46 of the Acts of 1933.




For the reasons here stated at length, the decree from
which the appeals have been taken in Nos. 14, 15 and 16 must
be reversed to the extent the decree is in confliet with this
opinion.

Decree in Nos. 14, 15 and 16
affirmed in part and reversed in
part and cause remanded for a decree
in conformity with the opinion here-
tofore filed in Nos. 14 and 15 and
this opinion in No. 16.




