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This is an appeal from the refusal of the Circuit Court
of Baltimore City to enjoin the lMayor and City Council of Baltimore
from cbntinuing the publication of an sdvertisement of & proposed
amendment to the Charter of seid City relating to the taxation of
real and personal property in the territory annexed to Baltimore
City by Chapter 98 of the Acts of 1888, and the Supervisors of
Election of said City from placing upon the official bellot to be
used at the General Election to be held in said City on Novembei
4th, 1919, and from using any public money or funds for defraying the
costs of such advertisement or of printing said proposition on the
official ballots.

The proposed amendment provides that:

The Charter of Baltimore City shall be amended by repeal-
ing 21l of Section 4 of Article 1 of said Charter and substitut ing
in lieu thereof the following:

4, All property, real and personal, situated or held in
the territory annexed to Baltimore City by the Act of 1888, Chap%er
98, shall be subject to levy, taxétion and assessment in the same
manner and form and at the same rate of taxation as property of
similar character or deseription within the limits of said City as
they existed prior to the passage of said Act may be subject.

The right to submit the proposed amendment is contested
by the appellants on the following grounds, as alleged by them -

ls The Charter of Baltimore City supposed to have been
adopted under Article XI-A of the Constftution, known as the Home

Rule Amendment , was never validly adopted because:
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(4) It was not pablished by the liayor as required by

Article XI-A in two newspapers of general circulation published in the
City of Baltimore within thirty days after it was reported to him by
the Charter Commission. It was published in the "Daily Record" and
in the "Municipal Journal", and the contention of appellants is that
neither of these papers was & newspaper of geperal circulation.

(B) It was not submitted to the voters of said City at the
next general or congressional election after the report of said Char-
ter to the Mayor of Baltimore as required by said Article XI-A, in that
the four new wards added by the Act of 1918 were not included with the
rest of the City in voting on the proposition. 3

2, The proposed!measure is in excess of the power to amend
the Charter conferred by Article XI-A, Section 5, even if the new
Charter was validly adopted.

It is menifest if either of these objections was well taken,
the injunctidn should have been granted.

We shall first dispose of the first objectiom.
Every intendment should be made in favor\of the validity

of the Charter after the lapse of so long a time since it went into
operation.

Until October of the.present year no question seems ever to
have been raised as to the sufficiency of the publication of the
Charter. In the meantime a layor and City Council have been elected

and we cannot say what complications might arise if the Charter should

be stricken downe
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We do not regard the provision in the Constitution as to
the character of newspapers in which the charter was to be
published before submissioﬁ::gb far mandatory in its nature as
to wender the charter after its adoption subject to attack by
reason of & questionn as to the extent of the circulation of
the papers selected by the llayer as mediums of publication
unless it be shown that the failure to comply strictly with
the constitutional provision affected the result'of the vote
od the proposition.

In Carr vs. Hyattsyil}e

L it

, 118 lMd. 545, the statute under
consideration was oneusutmitting‘éé the voters of Hyattsville
the question whether certain streets should be improved. The
statute provided that for the special election to determine said
. question ballots should be prepared having printed 6n them
"For the Act to improve the Streets™ and "Against the Act to
Improve the Streets™. But the Dballots voted at the election
had printed on them the words; "For the Road Bill" and .
"Against the Road Bill"™, The majority of the ballots cast
at the election were marked "For the Road Bill", and after can-
vassing the vote, the lMlayor and Common Council declared the
Act to be in full force and effect,

Acting under the power conferred by the Act, the liayor and

Common Council passed an ordinance for the improvement of the

& :
road bed of Spencer Street, ome of the strcets of said lMunicipal

Corporation, and also providing for notice to the ovmers of
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abutting property, and for the assessment for the cost of im-
provements against such property. A tax payer filed a Bill to
enjoin the llayor and Common Council from . making any assessment
of said road ved, and from enforcing any assessment

against his property for the improvement/ against his property
for that improvement, on the ground that the Act had never
become effective and operative, because the ballots cast at the
election were not prepared in strict conformity to the require-
ments of ite provisions. The defendant demurred to the DLl
and the lower Court sustained the demurrer. This Court ap-
proved the ruling of the lower Cpurt and in passing on the
question at issue said: |

"he simple and sole question in the case is this;

did the preparation and voting of the ballots in the

manner in which they were prepared and voted prevent the

Act from becoming a valid and effective law? If so,

it can only be because the provisions of the Act relating

to the form of the ballot are mandatory and to be strictly

observed. We do not think that the form of the ballot

as preparedwas an essential departure from the require-

ments of the Act, and it would seem to be reasonably certain

thet the voters understood that they were voting for or

against the approval of this particular Act, and did ap-

prove it by a majority vote.

The Court ought not to set aside thelir clearly ex-
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pressed will, unless required to do so by some im-
perative rule of law, Mr., McCreaXryin his work on
elections, section 190, says: 'If the statute ex-
pressly declares any particular act to be sssential

to the validity of the election, or that its omigsion
shall render the election void, all Courts whose duty

it is to enforce such statute must so hold, whether the
particular act in question goes to the merits, or affects
the result of the election or not. Such a statute is
imperative, and all consideration touching its policy

or impolicy must be addressed to the Legislature. But
if, as in most cases, that statute simply provides that
certain acts or things shall be done within a particular
time, or in a particular menner, and does not declare that

their performence is essential to the validity of the elec-

tion, then they will be regarded as mandatory if they do,

and directory if they do not, affect the actual merits of

the election.' The rule is thus stated in Pain on Elections,
section 498: 'In general, those statutory provisions which
fix the day and the place of the election and the gualifica-
tion of the voters are substantial and mandatory, while those
which relate to the mode of procedure in the election, and fo
the record and return of the results are formal and directory;'

* % % % * 1he rules prescribed by the law for conducting an




election are designed chiefly to afford an opportunity

for the free and fair exercise of the elsctive franchise,
to prevent illegal votes, and to ascertain with certainty
the result, Generally such rules are directory, and not
mandatory, and a departure from the mode prescribed will
not vitiate an election, if the irregularities do not
deprive any legal voter of his vote, or admit an illegal
vote, or cast an uncertainty on the result, and have not
been occasioned by the agency of a party seeking to
derive. & benefit from them.'
The rule stated by these authors appears to be adopted
by the great majority of the Courts in this country, * * *
* kK
The plain purpose of the Legislature was that this

act should quPme effeetive if approved by a majority of

" the voters g%;the special election, and the objeet of pro-
viding the form of ballot was to ascertain the will of the
me jority of tﬂ; voters on the question of its approval, and
since that majority did approve the act under the form of
ballot used, which was substantially, but not strictly,
in the words provided in the act, the will of the majority
should not be set aside for any of the reasons stated in the

bill,."™

See also the case of Prince George's County ve B & ORR
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Co. 113 ld. 179, where this Court decided that the provision in Art.
3 Sec, 29 of the Constitution that "the style of all laws of this

State shall be, "Be it enacted by the General Asszmbly of Maryland'"
al

is directory and not mandatory. In the caseAthe Charter was pub-
lished in the Daily Record, which this Court said in Knapp #s
Anderson 89 Md., 189, was a daily newspaper, and in the Municipal
Journal, in which the Legislature provided by Chapter 477 of the Acts
of 1914, municipal advertisements and notices and other legal adver-
tisements and notices might be published in liem of publication in a
daily newspaper, when any law or ordinance required publicatioh in

a daily newspaper. Without deciding whether both the Daily Record
and the Municipal Jéurnal are newspapers of general circulation with-
in the meaning of the Constitutional proiision}we think the recogni-
tion above referred to is important as showing the good faith of the
Mayor in selecting said paperé as mediums of publication of the
Charter. In addition to the notices given by publication in said
papers it can‘fairly be aséumed-that in & matter of such importance
the daiiy newspapers of Baltimore City editorially and otherwise
commented frequently and exhaustively on the provisions of the pro=-
posed Charter, and it is fair to assume that the provisions of the:
Charter were brought to the attention of the voters of said City gen-
erally. It was stated in argument and not disputed that the Charter
was adopted by & majority of more than twenty-four thousand, In view
of the authorities above cited,and taking all the facts of this case
into consideration, we are unable to say that the substantial purposes

of the Bonstitutional requirement as to publication, were not accome
plished,
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It is significant that Whilé the constitution_amendment
provides for the publication of the Charter only once in each

of two papers, that publication must be far in advance of the
Submission of the Charter, and & further period of thirty days
after the submission is allowed before the Charter becomes opera-
tive. From this it is reasonable to infer that the legislature
in submitting the amendment and the people in adopting it in-
tended that before any Charter should go into effect every

one interested should have abundanée of time to object to
failure to comply with any modal regulation as to the submission
of the Charter, and that it was not contemplated that failure

to comply striectly with modal regulations should be made the
ground of attack, after the Charter had become operative,

As to the contention that the Charter was not submitted to the
voters of the City as required by the Constitution in that the four
newly emnnexed wards were omitted, it is sufficient to say that in
our opinion it was submitted to the gualified voters of the City,
It is manifest from an examination of the Annexstion Act of 1918
that the division of the new wards into election precincts, and
provision for registering the residents of said wards who were
entitled to registration, were not mandatory until after the Fall A
election of 1918, As a matter of fact there was no registration
of voters in said wards until after the submission, consequently
at that time the residents of those wards were not voters of Balti->‘
more City. We therefore hold that the Charter is not open to
attack on this ground,

This brings us lo & consideration of the secoud objection,
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Viz: That the proposed amendment is in excess of the power to amend

the Charter conferred by Article XI-A of the Constitution.

Section 2 of that Article provides that the powers
heretofore granted to the City of Baltimore, as-set forth in Article
4, Sec, 6, Public Local Laws of Maryland, shall not be enlarged or
extended by any Charter formed under the provisions of said Article;’
and Section 6 of said Article provides that this Article shall not
be construed to authorize the exercise of any powers in excess of those
conferred by the Legislature upon said City.

Now what are the powers conferred upon the City by Sew. 6
of Art. 4(The old Charter) in regard to taxes?

The only parts of said Section which have any bearing upon

Dse AT 2N 0f (A0l v (g
this controversy are those codiﬁgd\ig{zcgaélofﬂiSQS as Section 6,
sub-section 28-A and 28-B which confer upon the City powers:

"lo levy eannually upon the assessable property of the
City by direct tex with full power to provide by ordinance for
collection of the same, such sum of money as may be necessary, in its
judgment, for the purpose of defraying the expenses, charges and sums
of money which it is, or shall be, required by law to collect for
other purposes subject to the provisions and limitations herein con-
tained.", and

- "To levy and collect taxes upon every description of
property ®ound within the Corporate limits of said City, which it is
now guthorized by law to levy taxes upon, for the purpose of defraying
the expenses of the Municipal Govermment...provided further that no
authority is given by this Section to impose taxes on any property

which is now or may hereafter be exempted from taxation by any genersal
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or special Act of the General Assembly of Maryland."
Now if the words "herein contained" are to be con- |
strued as meaning "contained in any part of this Article™, that settles
the controversy for Section 4 of the Article contains an—express

inhibition against doing the very thing which the proposed amendment

seeks to do, viz: to tax property in the 014 Annex, that is the 7L\

property annexed under the Act of 1888, at the same rate as that at
which the property which was within the City limits prior to that

date is taxed. This is practically conceded by the appellees. But
they contend that the words "herein contained"™ should have a narrower
interpretation and should be“construed as reférring only to the
provisions and limitations contained in Sech ion 6. This would indeed
-be & narrow construction in view of the fact that these words occur

in a Section which is & part of an entire Act passed at one and the

same time(Chapter 123 of the Acts of 1898), and not in & Section passed
as an addition to & pre-existing act, in which case it might be
plausibly argued that the narrow construction was the proper and
natural one.

All doubt, however, as to the meaning of thése words,
according to the Legislative intent, . is removed, when exactly the
same words are found in another part of the same section in reference
to sewers, wherethey must include provisions in other sections of the
Act because the -subject matter to which they expressly refer is con-

tained only in other sections.

A further discussion of the matter is therefore un-
necessary.
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But before concluding this opinion it may not be amiss
to refer to-the proviso in Sec. 1 of Arte X1-A of the Constitution
thet any Cherter adopted by this City shall be subject to the
Constitution and Public General Laws of the Stete;

And to the proviso in sub-section 28 B of Sec. 6 of
Art. 4 of the Code of Public Local Lews that no suthority is given by
this section %o impose taxes on any property which is now or mey \7*
hereafter be exempted from taxation b§ any general or speciel act of
the General Assembly of Marylaﬁd;-

And in comnection with those provisos to refer to the
Annexation Act of 1888 as amended by Act of 1908 Chapter 286, now
codified as Secs 4 of Art 1V of Public Local Laws, which establishes
three classes of property in the o0ld annex, rural, suburban and urban
and provides for & different rate of tax as to each;

And to ‘the Annexationiétct of 1918 Chap. 82 Sec. 10 which
after providing for taxing property/the New Annex,goes on to sgy:

"provided that nothing in this Act shall be intended to repeal or affect

any lew or ordinances now existing or which mey hereafter be passed
fixing different rates of taxation upon different classes of property,
the intent of this provision being that, beginning with the year 1939
and thereafter, there shall be the same rate of taxation throughout

the entire limits of Baltimore City upon the same classes of property.
It may also be well to refer to the lenguage of Judge Robinson speaking
for this Court in the case of Daly vs. Morgen 69 Md. 460 in regerd to

the good faith of this State being pledged to uphold the arrangement
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made with the residents of that part of Baltimore County brought
into the City under the 0ld Annex Act of 1888, and to suggest

that nothing short of the clearest expréssion of such intent by the
Legislature should be taken as meaning that the Legislature intended
to surrender the good faith of the State to the keeping of a sub-
ordinate governmental agency whose interest itm;ght. be to forget
the obligation, For the reasons above expressed & per curiam
order was passed on the 23rd day of October, 1919, reversing the
decree of the Lower Court and remanding the case in order that a
decree might be passed directing the writ‘of injunction to issue

as prayed by the bill filed in this case.

Order reversed and case remanded with costs to

appellants,
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Luey J. Williams, et al,

Court of Elppeals

William F. Broening, Mayor, et al.

Maryvland.

Z., Ethel Pope Jones
Vs,

Wiliiam oy Yy ey U R i A e S i G e

Nos. 90 and 91

This prea[ in this case, standing ready for hearing, was argued by Counsel for

the respective parties, and the proceedings have since been considered by the Court.

It is thereupon, this..———.-21. —————. day of.. November, 1919 ., by the
Court of E&ggf&lgl I?feglggr éggbb,e and by the authority thereof, adjudged, ordered and

decreed that the/reversed, with costs to the appellants; and cause remanded

in order that the Lower Court shall issue an injunction as prayed in the
Bill of Complaint,
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