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WILLIAM F. BROENING, Mayor
of Baltimore, et al.




IN THE

Circuit Court

OF

BALTIMORE, CITY.

Mr. Clerk:

Please enter an appeal on behalf of % %%
from the B/LMA passed on the 7 f:’ day of @—GZ-\/K\,\ 197«

to the Court of Appeals of Maryland,

Solicitorsfor Appell(mt;

State of Maryland, Baltimore Tity, to wit:

I hereby certify, that on thy day of before me, the

Subscriber, Clerk of the Circuit Coursof Baltimore City, personally appear€

\

Clerk of the Circuit Court of Baltimore City.
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ORDER FOR APPEAL




LUCY J, WILLIAMS, ET AL,

IN THE

Vs. CIRCUIT COURT

% N G e e S P Nt

\
|
t

OF

WILLIAM ¥, BROENING, Mayor of
Baltimore, ET AL,

BAL TIMORE CITY,

LN S G P gy e iy Vot

UPON consideration of the Bill of Complaint in this
case and the exhibits accompanying the same, it is this o
day of October, 1919, by the Circuit Court of Baltimore City,
ADJUDGED AND OPDEREIithat the Injunction prayed for in the

said Bill be, and it is hereby REFUSED.

(ameg PIotton
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_____________________ 2094 9

;é“ J. Williams, et al.,
O/; ’

Hon, Wm. F. Proening, et al.

T ————————————— . ——————— . ——————————




%%J. Williems, et al.,

: In the CGircuit Court
VSe . :
of
Hon. William F. Broening, et al. : Baltimore City.
————— O——--—

IT IS AGREED that this Court or the Court of
Appeals, in case of an appeal, may for the purpose of determining
the character of the Daily Record and the Municipsal Journal,
examine and consult ey copies of said papers or tie files there-
of in any public library, to thre same effect as if incorporated

in the Record.

IT IS ALSO AGREED that the copies of the Daily
Record of June 4th, 1918 and the Municipal Journal of June 7th,
1918, filed as exhibits in this case, need not in the event of any
appeal be copied or printed as part of the record, but that either
party shall have right to refer to the originels with the same

éffect as if they had been so copied or printed.
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Lucy J, Williams and )
éidnej Turner Dyer ) IN THE
e , : e

William F, Broening, ) CIRCUIT COURT
Mayor of Baltimore, , :
)
The Mayor and City Council of 4
Baltimore, a body corporate, ) OF
and/ \
Marion McKee,:
Robert H, Carr, and ) BALTIMORE CITY,
R, Frenk Smith

SupervisArs of \Electicns of )
the|City of BaltimoreT
)

To the Honorable the Judge of the Circuit Court of
Baltimore City:

Your oratrices, suing on behalf of themselves and all other
taxpayers of the City of Baltimore who may come in and contribute
to the expenses of this suit, complaining say:

3 F Ol That the defendant William F, Broening is the Mayor of
Baltimore City, and that the defendant The Mayor and City Council
of Baltimore is a municipal corporation existing under the Consti=
tution and Laws of Maryland, The Defendants Marion lMcKee, Robert
H, Carr, and R, Frank Smith constitute and are the Board of Super-
visors of Elections of the City of Baltimore, charged with duties
prescribved by law,

2. That your oratrix Lucy J, Williame is a citizen and res-
ident of Baltimore City, and is seised in fee simple of & vacant
lot of ground lying and beihg in that portien of the City, herein-
after designated as the 0ld Annex, which was annexed to and became
a part of said City of Baltimore under and in pursuance of the
Act of 1888, Ch, 98, fronting 160 feet on the east side of Hilton
Street with a depth of about 147 feet, All of said lot is landed
property, bounded on one side by a paved public street, and lies

within 200 feet of said street, but is not in a bleck containing

not exceeding 200,000 superficial square feet, formed and bounded
olw




on all sides by intersection streets, avenues or alleys, opened,
graded, curbed and otherwise improved from curb to curb by pavement,

macadam, gravel or other substantial material, Less than six

hich ;
houses are now built on the block Ynlygur said oratrix's said landed

property lies, That your oratrix Sidney Turner Dyer at the time
of the passage of the said Acts of 1888, Ch, 98, was seised in fee
gimple of an undivided half interest in a tract of land known as
Coldstream lying in the said 0ld Annex between the Harford Road and
Montebello Avenue, containing about 100 acres, and approximately
bisected by a public rocad or street now known as Taylor Street, That
since the passage of sgaid Act of 1888, Ch, 98, your said oratrix has
acquired by deed dated August 8th, 1916, and now recorded among the
Land Records of Baltimore City in Liber S, C, L, No, 3074,folio 216 &c,
the other undivided half interest in said tract of land, so that your
oratrix Sidney Turner Dyer is now seised of the whole thereof in fee
simple in severalty. All of said tract of land consists of landed
property, no streets, avenues or alleys having been opened and con-
gtructed through the same., Said Taylor street, formerly known as

ig an old country road, and
Jenkins Lane,, although a public road or street, has never been
paved, and hes been allowed by the Mgyor and City Council of Baltimore
to become absolutely impassable for horses and wagons, and very
difficult of passage even by foot passengers, Your said oratrix
and her predecessors in title have been constantly endeavoring to
sell and dispose of said tract of land in parcels for building lots,
but have been'unable to do so because of the failure of the defen-
dant the Mayor and City Council of Baltimore to provide andequate

gtreet and other city facilities therefor, That in or about the year 1915
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and her then co-tenant,
your said oratrix,despairing of ebtaining adequate means of

access from the Mayoer and City Council of Baltimere, purchased

st great expenee, to-wit, nearly $30,000, & let or parcel of

land lying between her said property and Harford Read, and
proceeded to tear dewn and destrey a building erected thereon,

and to dedicate & public street through the same and without any
cost or expense to the Mayor and City Council of Baltimore. Yeur
oratrix and her then co-tenant also paid one half of the cost

of grading and paving said street, and agreed that the abutting
property should be liable to %l paving tax as though ne part eof
the expense of grading and paving had been paid by the abutting owner so
that by reasen ef the initial payment and the annual instalments
of paving tax, the MNayoer and City Ceuncil has been or will be
23230 %3Xy reimbursed for almost the entire cost of the grading

and paving thereef, By reason of the access afforded by this .
street so opened, graded and paved at the expense of your said
eratrix and her then co-tenant, yeur eratrix has been able te
solfogf§§£b§¥;t5§oly small portion of her seid tract of land in
building lets for building purposes. Your eratrix has alseo been
able to sell another comparatively small pertien at the northeast
corner of her said tract of land for building purpeses, and is

now proceeding te erect at her own expense twenty-two dwelling
‘houses adjacent to the portien so sold, having been unable te

sell the land on which said dwellings are being erected in con-
sequence of the failure of the Mayor and City Council eof Baltimere
te open and construct streets through the same and thus make her
land available as urban preperty. Your eratrix and her then
ca-teﬁant aleo offered to dedicate Aisquith Street through her said
property from Twenty-fifth Street to Montpelier Street along the

lines approeved by the Tepegraphical Survey Commission and by

City ordinance, but the defendant the Mayor and City Ceuncil



of Baltimere refused to accept such dedicatien. The Mayor and
City Council of Baltimore has passed erdinances for the opening

of a portien of said Aisquith Street and fer Curtain Avenue lead-

ing up te and taking a portion of the southern part ef your

eratrix's said tract, but has allewed the preceedings to sleep
and hae never carried them te completion, 'Ordinance No., 416 of
the Mayer and City Council of Baltimore approved December 9, 19029,
provided for the epening of a street through your eratrix's said
property, but upen lines =o laid out as to be destructive eof a
large part of the real value of your eratrix's said tract; never-
theless the proceedings under said Ordinance have been allowed
te hang eover said preperty and interfere with your eratrix's
development thereof. The Commiasionerﬁ for Opening Streets did
net complete their proceedings undsr said Ordinance until four
years after its passage, to-wit, on December 2, 1913, An appeal
by your said oratrix and others

taken,from the unjust and eppressive action of the Commissioners
for Opening Streets in said_matter wae finally settled in or sbout
the month ef Octeber, 1917, resulting in a reduction of nearly
$30,000 in the net benefits assessed by the said Commissioners;
nevertheless the said street has never been conmtructed, graded,
paved or curbed, and is still tetally impassable, A= above stated,
the only public road or street traversing said preperty, namely,
Tayler Strocty\has been allewed te remain in a tetally impassable
cenditien, Consequently, altheugh your eratrix is ne lenger able
te utilize her said land as farming land, she has net been able
te 2zell or dispese of it in building lets for urban purpeses,

3. In the year 1888 an insistent demand arese on the part
of the people of Baltimore City for an extension of the City limits,

At that time it wae very doudtful whether such annexation could

cohstitutionally be effected witheut the approval of a majerity
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of the legally qualified veters in the territery to be annexed,
and high legal autherities, including at least two of the judges
of the Court of Appeals as constituted in said year 1888, were
of opinion that such annexatien could net be effectdd without
such approval. Thereupen the General Assembly eof Maryland
passed the Act of 1888 Ch, 98, entitled, "An Act te extend the
limits of Raltimore City by including therein parts of Baltimere
County? and provided for the submission of the question of
annexation vel non te the qualified registered voters residing
in the pertions of Baltimere County proposed to be annexed, at

a special election to be held for that purpose on the third Tuesday
in May, 1888; and in erder to induce the inhabitants of the dis-
truct preposed to be annexed te approve such annexation, Sectioen
19 of said Act provided the fellewing seolemn compact:-

SEC. 19. And be it further enacted, That until the year
nineteen hundred, the rate of texation for city purpeses
upen all landed preperty situated within the territery
which, under the previsions= of this act, shall be annexed
te the city of Baltimere, and upen 2l1ll persenal preperty
liable to taxatien in said territery, whether ewned by
persens, corperations er otherwise, and upen which taxes
weuld be paid te Baltimere county if said territery should
net be annexed to the said city, shall at ne time exceed
the present tax rate of Baltimore county; » * »
from and after the year 1900 the preoperty, real and persenal,
in the territory so annexed, shall be liable to taxation
and assessment, therefor, in the same manner and form as sim-
ilar preperty within the present limits of said city may
be liable; previded, however, that after the year 1900
the present Baltimere ceounty rate of taxatien shall net
be increased for city purpeses on any landed preperty
within the said territery until avenues, streets or alleys
shall have been opened and censtructed threugh the same,
ner until there shall be upen every bleck of ground so te
be formed at least six (6) dwelling or store-houses ready
for occupation,”

Upen the faith of this solemn preomise and agreement, a
majority ef the legally qualified veters in the district, in which
your oratfices' said parcels of land lay voted in favor of annexatien.
But for the said solemn promise and compact, the said veters would
not have approved said annexation, The vote in the district in
which the preperty of your eratrix Lucy J, Williams lies was 613
for annexation, and 423 against annexation; and the vote in the

B
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district in which the land of your oPatrix Sidney Turner Dyer lay
was 1896 for annexation, and 1538 against annexation.

4, After the year 1900 questions arose as to the meaning
of the clause abhove quoted in the Annexation Act of 1888, Ch,., 98,
which provided that after the year 1900 the rate of taxation which
prevailed in Baltimore County in 1888 should not be increased for
City purposes on landed property within the said territory until
avenues, streets or alleys should be opened and constructed through
the same, or until there should be upon every block of ground so
to be formed at least six dwelling houses or stores ready for
occupation, Thereupon, the General Assembly, for the'purpose of
resolving such doubts, and also for the purpose of making the law
more favorable to tax payers in said 0ld Annex than the then exist-
ing law as interpreted by the Court of Appeals, passed an inter-
pretative act (Laws of 1902 ch. 130) defining the words "landed
property", "until avenues, streets or alleys shall have been
opened and constructed", and "block of ground". The said Act did
not undertake to impair or affect the rights of persons who
would have been exempt from taxation under the terms of
gaid original Act of 1888, Ch., 98 as construed by the Court
of Appeals at any higher rate than the rate of 67 cents on the
hundred dollars, which was the rate prevailing in Baltimore
county et the time of the passage of the said Act of 1888, The
Mayor and City Councii of Baltimore challenged the validity of
said interpretive Act of 1902 Ch, 130, on the ground that the
same was an impairment of the obligation of contracts; but the Court

of Appeals held that there was no contract contained in or evidenced




by fhe said Act of 1888 Ch, 98, of which the Mayoer and City
Council ofBaltimore, being a mere instrumentality of the State
Gevernment, could take gdvantage.

5. BSubsequently, te-wit, by Act of 1908 Ch. 286 (Laws
of 1908, p, 58l1), the General Assembly of Maryland passed an Act
to repeal and re-enact with amendments Section 4 of Article 4
of the Code of Public Local Laws of Maryland as repealed and re-
enacted by Ch., 123 of the Acts of 1888 (being a mere codificetion
of the above-quoted provisions of Section 19 of the Acts of 1888
ch, 98), and also to repeal and re-enact with amendments Section 4 A
of said Article as the same was enacted by said Act of 1888 Ch, 123.
As above-mentioned, the effect of said Act of 1908 Ch, 286 was to
classify all real and leasehpld property in the said 0ld Annex
into three separate classes, to be known as urban, suburban and
rural property, for purposes of city taxation.k Urban property
was defined to be all real and leasehold property in said terri-
tory which was liaﬁle to full city taxetion at the time of the
passage of said Act of 1908, and all real and leasehold property
situated in said annexed territory, located in a block of ground
not exceeding 200,000 superficial square feet, formed and bounded
on all sides by intersecting streets, avenues or alleys, opened,
graded, curbed and otherwise improved from curb to curb by pavement,
macadam, gravel or other substantial material. All =uch urban
property was declared to be subject to the same rate of city taxation
as real and leasehold property within the old limits of maid city
as existing in 1888 might be subject. Suburban property was defined
to be, every lot, or piede of real and leasehold property to a
depth not exceeding 200 feet, situated in said 0ld Annex and
fronting, binding or abutting on any public street, avenue or
highway, lighted at public expense, and completely paved from

curbd line to curb line, inecluding gutters, with bitulithic, asphalt,

., PR
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Belgian blocks, vitrified bricks, macadam in good condition as
laid prior to the passage of said Act, or, if laid subsequently,
laid without direct assessment for the cost thereof, in wholgiin
part, upon the abutting property owners, unless the owners of a
majority of front feet of property binding thereon should expressly
assent to said assessment, and laid in a manner prescribed in said
Act of 1908, ©Such suburban property was made liable to z rete of
city taxation equal to two~thirds of the rate to which urban pro-
perty might be liable, but in no year exceeding $1.30 on the hundred
dollars of assessed vélue of such suburban property. Rurasl property
was defined to be all real and leasehold property in said annexed
territory which is not either urban or suburban property as here-
inbefore defined, The lot or parcel of ground belonging as afore-
said to your oratrix Lucy J., Williams ig classified, by the Appeal
Tax Court as suburban property, and your said oratrix since the
year 1917, prior to which it was classified as rural property,
has paid the suburban rate of taxation thereon, Practically
the whole of the said property of your oratrix Sidney Turner
Dyer is classified as rural property, and your said oratrix has
paid the rural rate of taxation thereon,
6, Each of your oratrices is the owner of property in the
old city limits of Baltimore as they existed prior to the year 1888,
upon which they respectively pay city taxes at the full city rate,
7. Under or under color of Article XI-A of the Constitu-
tion of Maryland as adopted by the people on November 2, 1918,
pursuant to Act of 1914 Ch, 416, a Charter Board was elected by
the qualified voters of Baltimore City at the General Election
on November 6, 1917, to frame a charter for the City of Baltimore
in accordance with said Article of the Constitution, A charter
was accordingly drawn up by said Charter Board, and presented to
the Mayor of Baltimore on May 4, 1918. Said Charter pmiported
to be a srepetition word for word of Article 4 of the Code of Publie
“8w




Local Laws of Maryland as then existing, with one or two exceptions
Qholly“immaterial to this suit, Section I of Article XI=-A

of the constitution of Maryland provided that the Mayor of Bal=
timore within thirty days after the report of said Charter te him
should "publish the same in at least two newspapers of general
circulaiion published in gaid the City of Baltimore"; and your
oratrices are advised and therefore charge that said Charter so
presented could not legally be adopted by the majority of the
voters at any general or congressinal election without the pre-
vious observance of said requirement of publication, which said
requirement was intended to afford to 211 the foters a full and
complete knowledge of said proposed Charter, .Nevertheless the
Mayor of Baltimore did not cause said Charter so presented to him
to be published in at least two newspapers of general circulation,
or in eany newspaper of general circulation in the City of Baltimore
within thirty days after it was reported to him, or at any time
whatsoever, The Mayor of Baltimore caused said Charter to be
published in the Daily Record on June 4, 1918, and the Mumicipal
Journal of June 7, 1918, Said Daily Record is a daily paper
published in Baltimore City, but is not mxavemepegrerxzxfk in any sense
of the word a newspsper of general circulstion, It does not con=
tain or purport to contain general news, and its circulation is
confined to a very limited class of the comunity, namely, lawyers,
real estate men, and a very few other business men, With the
exception of paid advertisements, consisting chiefly of adver-
tisemente of r&al estate ssles and publications of legal notices
such as orders nisi and orders of publication, it consists almost
exclusively of a few items of notices of court proceedings and of
the daily assignments for the several courts iA Baltimore City

and the Court of Appeals, publications of opinions of the Court

of Appeals and written opinionsg rendered in the local courts of

Baltimore City, notices of the deeds, mortgages, etc.,, recorded




in Baltimore City or Baltimore County, and a few items of so-called
resl estate gotices. A copy of the issu€: of June 4, 1918, con=
taining the publication of the said Charter drafted by the said
Charter Board is herewith filed as part of this Bill marked
Plaintiffs' Exhibit No. T. Said Municipal Journasl is not a
newspaper at all, in any proper sense of the~word, and is certaihly
not a newspaper of geheral circulation, but is a publication
officially printed by the City of Baltimore, It claims to have &
regular circulation of 12,000, bvtyour oratrices are informed

and believe, and therefore charge, that practicelly all:of its
circulation is € free circulation, ahd that it has only an insige
nificant number of paid subscribers, Tha chiirmacter of said paper

is sufficiently shown from a copy of the issue of June 7, 1918,
containing the publication of Saﬁé City Charter, a copy of which

is herewith filed as part of this Bill marked Plaintiffs' Exhibit
No, 2, Chapter 477 of the Acts of 1914 provides that any notice

or advertisement required by any law or ordinance to be published
in a daily newspaper may be published in the Municipal Journal
inetead of in a daily newspaper, Your oratrices are advised and

therefore charge that said act expressly recognizes that said

Municipal Journal is not a newspaper; and, moreover, said Act of

Assembly applies only to notices or advertisements required to be
published by any State 8tatute or City ordinance, and cannot apply
to notices required by the Constitution of the State to be published
in a daily newspaper of general circulation, The publication of
orders niei, orders of publication, and similar degal notices,

in the Daily Record has become very common in Baltimore City,
where such notices are required to be published in a daily news-
paper; and your oratrices are advised and believe, and therefore
charge, that in the Constitutional Amendment now standing as Arte
icbke XI-A of The Constitution, the words "newspaper of general
circulation" were inserted for the very purpose of preventing

publication in such a peper of limited circulation as the Daily Record,




Your oratrices are informed that there are five newspapersof
general circulation published in Baltimore City, namely, The Sun,
The Evenmngrr%he American, The Star and THe News, The paid
éirculation of said papery§ ,according to information'received by
your oratrices from the offices of said papers or from the

columns theredf is z2bout =ss follows:

Sun (Morning Sum), average for Sept, 1919 - - - 94,794,
Evening Sun : - o " # .- « = 68,6562
Agmerigan average for last six months - - - 61 800
Sunday Sun average for Sept, 1919 - - -125 384
Star average for last six months - - - 33,927
News circulation on October 8,1919 - - -112,850

8, Without any publication of said Charter other then afore-

eaid in the Daily Record and Municipal Journsl, the said Charter
prepared by said Charter Board wes submitted to the voters of a
part of the City of Baltimore at the Congressional Election held

on November §, 1918, and was adopted by a majority of the votes
cast either for or against said ordinance; but your oratrices are
informed, and therefore bel{eve, that only a small fraction of the
registered voters of Baltimore City voted thereon, and that a still
smaller proportion knew what wes contained in the said Charter

on which they were voting, Said proposed Charter was not submitted at
all to the qualified voters in Warde 25,26,27, and 28, which had
been: annexed to the City of Baltimore on Junel, 1918, more than
five months prior to the said election of November 5, 1918; and

your oratrices are also advised that the failure so to submit the

same to the voters of said annexed Wards vitiated the adoptien
of ssid Charter,
9. Nevertheless, the defendants have proceeded as though

sald City Charter had been legally adopted, and as though the City

-] le




ef Baltimore were thus made subject to Article Xi-~A of the Con-
stitution of Maryland, Recently, under or under color of said

Article XI-A of the Constitution and of the supposed adoption of

said Charfer submitted as aforesaid, a so-called petition was circulsted
and caused to be signed 'by a large number of qualified voters residing
in said City of Baltimore entitled, "Petition proposing anc Amendment to
the Charter of Baltimore City making Taxes Uniform in the 01d Annex, "
Said Petition consisted of printed sheets in the form a @uplicate

of one of which is herewith filed as part of this Bill marked
Plaintiffst! Bxhibit No. %, . Said Petition, as by reference to

said Exhibit No. 3 will mqre certainly appear, purporis to amend
Section 4 of the City Charter by abolishing in the Old Annex the
distinction between rural, suburban and urban landed property,

and subjecting all landed property in said 0l1ld Annex to the full

rate of, city taxation, in disregard not only of the provisions of

sald Act of 1908 but of the contract contained in the Act of 1888

Ch, 98, The signatures to sa2id Petition were obtaindd by rep-
resentations contained in a preamble set forth in said Petition,

as will by reference to said ®xhibit No, & more fully and 2%+ large

appear. Said representations were as follows:




"WHEREAS, The territory annexed to Baltimore City in
the year 1888, now commonly called the Old Annex, was expected
at that time to be practically all brought under the full
City rate of taxation by the year 1900; and

"WHEBREAS, A section of said 0l1d Annex, representing
en assessed value of about #23,000,000, is still taxed at
only 67 cents or one-third of the regular City rate, a rate
of taxation considerably lower then applies on property in
the remotest section of Baltimore County, although said 01d
Annex enjoys City jurisdiction; and

"WHEREAS, Another section of said 0ld Annex, represent-
ing an eassessed value of about $27,500,000, still enjoys a
favored rate of $1,30, although consisting of a highly
developed and exceedingly valuable residential section which
obtains all municipal advantages; and

"WHEREAS, The above sections have been for many years
unfairly favored at the expense of the property owners in
the old City." .

At least one of said representations is absolutely false,
namely, the assertion that it was expected at the time of the
passage of the Annexation Act of 1888 that practically all the
territory annexed would be brought under the full city rate of
taxation by the year 1900; and as conclusive evidence that said
representation was false, your oratrices refer to the said Act
of 1888 itself, which as hereinabove set forth makes express
provision for the rate of taxetion to be applied to such landed
property in the said annexed territory as should not have been
developed by opened and constructed streets and divided into
blocks improved by not less than six dwelling houses oT stores,
Your oratrices also believe that the representation in said pre-
amble that the said 0ld Annex has been for many years unfairly
favored at the expense of the property owners in the 0ld City
is also untrue, but assert that this representation is to some
extent a matter of opinion and inference, and therefore its untruth
is not to the same extent susceptible of legal proof as is the
case with reference to the other representation he re inabove mentioned.
Your oratrices say that no injustice whatever is done to the property
ovmers in the 0ld City by carrying out the terms of the Annexation
Act of 1888, more especially as amended by the Act of 1908, inas-

much as the City can at any time sudject 2ll the property in the




said 01d Agnex to the full City rate of taxation by performing

the duty of the said City to afford urban facilities to smaid
property by the constiuction of streets through the same, Never-
theless, by means of said representations a large number of signa-
tures, as above set forth, have been obtained to said Petition, and
it is claimed that more than 10,000 registered voters have signed
the same in the manner required by Section 7 of said Article XIA

of the Constitution of Maryland, Whether such claim is justified
your oratrices are unable at this time to say, and inasmuch as it
is impessible to investigate %ﬁgizﬁt%%%ticityxof the signatures

80 purporting to be attached to s=2id Petition before the election,
your oratrices do not tender as an issue in this case the question
whether or not such signatures in manner énd form and to the number
aforesaid are in fact attached thereto, but assume for the purposes
; of this suit'that such signatures in the manner and form and to the
number aforesaid are so attached, At all events, the said Petition
has been lodged with the layor of Baltimore, namely, William F,
Broening, and said defendant is acting upon the assumption that
said Petition has been duly and properly signed, and has inserted
in the Baltimore American, a newspaper published in said City of
Baltimore, an advertisement announcing that said so-called Amehd-
ment to Section 4 of «the Charter of Baltimore City will be submitted
to the qualified voters of ®aid City at the General Elsct ion to be
held on November 9, 1919, and, unless resirained by your Honor,
will continue to publish said notice once a week until the said
election; and, unless restrained by your Honor, the Mayor and City
Council of Baltimore will pay for the publication of said notice
‘out of public funds belonging to the Mayor and City Council of
Baltimore, which, as aforesaid, is a public municipal corporation
in which your oratrices are taxpayers, A copy of said advertise-

ment is herewith filed as a part of this Bill marked Plaintiffs'

Exhibit No. #.




Exhibit No, 2, Your oratrices are informed and verily believe that the
defendants Marion McKee, Rober H, Carr and R, Frank Smith, constituting
the Board of Superviéors of Elebtions of the City of'Baltimore, are pre=
parihg to, and, unless restrained by your Honor, Will; cause the said so=
called Petition or initiative measure to bé printed at public expense on
the official ballot to be used at the general election to be held on Nov-
ember 4, 1919, Another proposition to amend the City Charter, in which
your oratrices as taxpayers have a gréat interest, to-wit, a proposition
to exempt from municipal taxation-in said City =all mefchandise held for
sale, and to tax all buildings at less than the full City rate by an amount
progressively greater each year until in the year 19268 and thereafter no
building shall be taxed for municipal taxation at more than fifty per cent
of the full City rate, is to be submitted to the voters of the City for
rejection or approval at the same election, The effect of this amendment
to the Charter if adopted will be to throw a heavier burden of municipal
taxes upon owners of unimproved land, including your oratrices., If both
gaid measures are placed upon the ballot at the same election, voters who
are in favor of the said amendment intedded to subject all property in the
0ld Annex to the fully City tax rate will be apt to vote in favor of both
propositions; and therefore although an approval of said Annex Tax proposi-
tion might be void in law, still the presence of both measures on one ballot
would confuse the voters as aforesaid and thus work irreparable injury te
your oratrices, .

18. Your oratrices are advised and therefore charge that there in neo

warrant of law for the publication of the said advertisement of for the
payment therefor with municipal funds, or for placing =aid proposed measure

to tax all real property in the 0ld Annex at the full City rate upon the
official ballot, for the following reasons, among others:

(1) Because the said charter prepared by the Charter Beard and sube
mitted to the votere of a part of the City at the Election in November,1918
hae never been legally and validly adopted and is not not the law, and be=-

cause Article XIA of the Constitution of Maryland has thus never become
applicable to Bal timore City,
(2) Because Section 2 of Article XIA of the Constitution of Mary-

land provides that no charter adopted there under for the City of Balti=
more shall enlarge or extend the powers granted to the City of Baltimore

prior to the year 1915 as set forth in Secion 6 of Arficle 4 of the Code

of Public Laws of Maryland, Xxxyrrsxuxxisyexfaoxsdsxs et xREnxgdx Rk L bRk
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Section 6 of said Article as it existed in the year 1915 provided
that the City should have power among other things to levy direct
taxes annually upon the assessable property of the City "sudbject
to the provisions and limitations herein contained," The words
last quoted were ineerted in said Section for the first time in
the year 1898 when the lLegislature by Act of 1898 Ch, 123 recod-
ified the Public Local Laws applicable to Baltimore City, and for
the first time incorporated therein, to-wit, in Section 4, the
provisions hereinabove referred to in the Act of 1888 Ch, 98 lim-
iting the power of taxation in the said 0l1d Annex, Wherefore, as
your oratrices are advised and therefore charge, Section 6 of the
City Charter as it existed in the year 1915 by reference incor-
porated therein the provisions of Section 4 (either as originally
adopted or as amended by the Act of 1908 Ch, 286), so that no char-
ter under said Article XIA of the Constitution could confer upon
the Mayor and City Council of Baltimore power to tax property in
the 0ld Annex at greater rates than those specified by said Section 4.
(3) Because Section 6 of said Article XIA of the Constitu-
tion expressly provides that said Article shall not be construed
to authorize the exercise of any powers in excess of those con-
ferred by the Legislature upon the City, and because the Legislature
has not conferred upon the City of Baltimore power to tax suburban
and rural property (as defined in the Act of 1908 Ch. 286) lying
in the 0l1d Annex at the full city tax rate, but on the contrary
has exp;essly denied such power,
(4) Because said proposed measure if adopted would vio-
late that clause of the Constitution of the United States which pro-
vides that no state shall pass any law impairing the obligation of >*1
contracts,
() Because the General Assembly in proposing said Article

YIA of the Constitution, and the people in adopting it, never in-

Jazs




tended to confer upon the City of Baltimore power to alter the
conditions on which the Legislature has annexed territory to saild
city, If this could be done in this case, then next year Baltimore

City can abrogate the terms of the Annexation Act of 1918, and sub-

ject all the annexed portions of Baltimore and Anne Arundel Coun-

ties to the full city tax rate.

Your oratrices also charge that the pendency of said
proposed initiative measure constitutes a cloud upon the title of
your oratrices to their said lands, and interferes with the sale
thereof by your oratrices.

To the end therefore:-

1. That the defendants the Mayor and City Council of
Baltimore and William G. Broening, Mayor, and each of them, their
officers, agents, servants and employees may be restrained and
enjoined by writ of injunction, preliminary as well as perpetual,
from continuing the publication of said advertisement a copy whe reof
is filed herewith as Plaintiffs' Exhibit No. 2, and specially may
be restrained and enjoined from devoting any of funds or prop-
erty of the gity of Baltimore towards defraying cost of pub-
lishing such advertisement.

5., That the defendants Marion McKee, Robert H, Carr and
R. Frank Smith, Supervisors of Elections, their agents, servants
and employees, may be restrained and eﬁjoined by writ of injunc-
tion, preliminary as well as perpetual, from placing upon the
official ballot to be used at the General Election to be held in
the City of Baltimore on November 4, 1919, the said proposition
to amend Seetion 4 of the Charter of the City of Baltimore in the
manner and form in this Bill of Complaint set forth, and specially
from using any public money or funds or funds under their control

for defraying any part of the cost of printing such proposition

-19 -




on said official ballots, and from signing any warrant, order or
other authority for such payment,

3, That your oratHices may have such other and further
relief as the nature of the case may require and to your Honor
may seem meet..

May it please your Honor to grant unto your oratrices the
writ of subpoena against the defendants Marion licKee, Robert H.
Carr and R. Frank Smith, all residing in the City of Baltimore,
Supervisors of Elections of the City of Baltimore, and William F,
Broening, a resident of Baltimore City, Mayor of Baltimore, and the
Mayor and City Council of Baltimore, a body corporate, commanding
them and each of them to be and appear in this Honorable Court
upon some day certain to be *herei named to answer the premises
and abide by and perform such decree or order as may be passed
herein, and a2lso the writ of injunction, preliminary as well as
perpetual, as aforesaid,

And as &cC.

jf?f f Wl ionros. , = Y ﬁ”‘“/é
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STATE OF MARYLAND, BALTIMORE CITY, to-wit:

~ BE 1T REMEMBERED that on this &  day of October,
in the year'1919, before me the subscriber a Notary Public of
the State of Maryland, in and for Baltimore City aforesaid, pere-
sonally appeared Lucy J. Williams, one of the plaintiffe in the
foregoing Bill of Compiaint, and made oath in due form of law
that the matters and things set forth therein are true as therein
stated to the best of her knowledge and belief,

Witness my hand and Notarial Seal,

7 4

~ TNotary Public,

STATE OF MARYLAND, BALTIMORE CITY, to-wit:

BE IT REMEMBERED that on this 7// day of October,
in the year 1919, before me the subscriber, a Notary Public of
the State of Maryland, in and for Baltimore City, aforessid, perw
gonally appeared Benjamin Reynolds, who being first sworn in due
form of law deposed and said,thatthe is the Agent of the Plaintiff
Sidney Turner Dyer, and has charge and supervision of her real
estate and other property in the City of Baltimore, and that he
ig familiar with her property referred to in the foregbing Bill
of Complaint, and has personsl knowledge of the matters and facts
in said Bill set forth as to said property, and that all of such
statements are true as therein stated, and that all other matters
in said Bill of Complaint set forth are true to the best of this
Affiant's knowledge and belief,

Witness my hand and Notarial Seal,

Litunol@ Rvts

Notsry Publiec,

[ —

.
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MARYLAND, Sct.

Mayor and City Council of Baltimore
Marion McKee Pl of <t T §
RO Fg G s

R. Frank Smith

Beltimore City Greeting:
Iy 2. B llams and OiCHey Y YR
ha ve exhibited to us in our Circurr Court oF BALTIMORE CITY  their Bill of Complaint for
relief in Equity, and for AN INJUNCTION to restrain you the said.. William F. Broening,

each of you, your agents, servants and employees from continuing the Quhli-
cation ofc "A Charter or Form of Government for the City of Baltimore',

and from using any of the funds or property of the City for the payment for
said publication,.and. from placing upon.the.official hallot. to he used. at
the General Election to be held in the City of Baltimore on November 4th,
1919 the proposition to amend Section 4 of the Charter of the city of

Baltimore and from using any of the public fund to defray the cost of
printing said proposition on said official ballott and from signing any

warrant, order or other authority for such vpayment

until the matter can be heard and determined in equity.

Now, Therefore, these are to CommanD and strictly to Exjory and Promisir you, the said

of Elections of Baltimore City, you and each of you, your agents, servants

until the further order of our said Court in the premises.
Witness the Honorable MORRIS A. SOPER, Chief Judge of the Supreme Bench of
Baltimore City, the ] e Beplepber. - 191 9

IssuEDp the ey . dageltt Qogtobers . 1919.

/ Clerk.







No. 91 Octo To 1919. Sides M.0.
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Court of Appeals of Maryland.

OQctober Term 1919.

Z. Ethel Pope Jones
vs.

William F, Broening, Mayor, et al.

Judge Adking delivered the opinion of the Court,

This is an appeal from the refusal of the Circuit Court
of Baltimore City to enjoin the Mayor and City Counecil of
Baltimore from continuing the publication of an advertisement of a
proposed amendment to the Charter of said City relating to the
exemption of merchandise and the lower taxation of buildings, and
the Supervisors of Election of said City from placing upon the
official ballot to be used at the General Election to be hald in
said City on November 4th, 1919, and from using any public money
or funds for defraying the costs of such advertisement or of print-
ing said proposition on the official ballets.

The said amendment was proposed as a new sub-section to
Section 6 of said Charter to follow immediately after sub-section
28(B), to be known as sub-section 28 (BB) and is as follows:

"BB" Exemptiaﬁ of merchandise and lower taxation of buildings.
"In order to encourage the growth and development of coimercial
enterprises in Béltimore City and to lessen the cost of goods
therein, beginning with the assessment and levy of City taxes for
the year 1921 and thereafter, all merchandise held for sale shall
be exempted from taxation for all ordinary municipal purposes."

"o stimulate the erection of buildings and general City
development snd to encourage home owning it is hereby provided that
for the year 1922 no building shall be taxed by the City for ordinary
mnnicipalvpurposes at more than ninety per cent of the regular

City rate prevailing in the same taxing district; for the year

1923 no building shall be taxed at more than eighty per cent of the
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regular City rate in suech district; for the year 1924 no building
ghall be taxed &t more than seventy per cent; for the year 1925
at mox @ then sixty perc cent, and for the year 1926 and thereafter
no building shall be taxed at more than fifty per cent of the
regula? City rate prevailing in said distriet. Any and all port-
iong of this Charter in conflict or inconsistent with this sub-
section are hereby repesled.”

The right to submit the proposed amendment is contested
by the appellants on the following grounds, as alleged by them:

1. The Charter of Baltimore City supposed to have been
adopted under Article XI-A of the Constitution, known as the Home
Rule Amendment, was never validly adopted because;

(a) It was not advertised by the Mayor as requested by
gaid Constitutional Amendment in two newspapers of general cir-
culation published in the City of Baltimore within thirty days after
it was reported‘to him by ﬁho Charter Commission. It was advertised
in the Daily Record and in the Muhicipal Journal and the contention
of appellants is that neither of these papers was & newspaper of
general c¢ireulation.

(b) It wes not subnitted to the voters of seid City at
the next general or Congressional election afper the repeal of said
Article XI-A, in that the four new wards added by the Act of 1918
were not included with the rest of the City in the vote on the
proposition.

2., BEven if the Charter were validly adopted the proposed
amendment is beyond the powers of the voters of Baltimore City,
contrary to the Constitution and Declaration of Rights, and therefore
void.

The first objection was consodered and disposed of in
the opinion filed at this term in the case of ILuey J. Williams, et al
vs. W. P. Broening, Mayor, et al, and it is not necessary to repeat
here what was sgid in that opinion.

There remsins for consideration only the second objection.

It will be noted that the proposed amendment to the Charter
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undertakes to exempt wholly from taxation for all ordinary municipal
purposes all merchandise held for sale, and to partially exempt from
suxh taxation all buildings in Baltimore City.

It is contended by appellees that the full grant of the
taxing power was given to Baitimore City by the Act of the Legislature
of 1874 Chapter 39, and that under said Act the City acquired all
the powers and rights in regard to taxatioh within its limits that
the State itself then had; that the power to tax includes the power
to exempt and classify except as modified or restrained by Constitu-
tion limitations; that when tha‘peuple of Maryland on November 2Znd
1915 adopted an amendment to Article 15 of the Declaration of Rights
they removed the only_restri&tion to the power of the State to exempt
and classify property, and that by the Home Rule Amendment to the
Constitution the way was cleared for the City to exercise the same
unrestricted power.

I£ it be true as a general proposition that the power to
tax in a sovereign State includes the power fto exempt and classify
(and this is true subject to certain important limitations) it does
not follow that ﬁhis prineipal is applicable to a municipality which
derives its powers only by express grant from the State. M. Cooley
in his work on Taxation says: "Power of exemption, pertaining as it
does to the sovereign power to tax, the municipalities of a State
have not the exempting power except as they are expressly authorized
by the State. And obviously it is not competent to confer a general
power to make exemption, since that would be nothing short of a
general power to establish inequality.”

1 Cooley on Taxation, pp 344 and 34b.

"It is a general and undisputed proposition of law that a
munieipal corporation possesses and can exercise the following
powers, and no others: First, those granted in express words;
second, those necessarily or fairly implied in or incident to the
powers expressly granted; third, those essential to the accompligh-

ment of the declared objects and purposes of the corporgtion, - not

simply convenient, but indi spensabhe."
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Dillon's Municipal Corporations (5 Ed.) Seac. 237.
The resl and only question therefore to be decided under
the objection we are now considering is, has suthority express or
necessarily infersble been givem to the City of Baltimore either by
the Constitution or the laws of this Statp to make such exemptions
as are contemplated by the prpposed amendment to its Charter?
Certainly none has been expressly given by any Statute.
If it did not exist prior o the adoption of Article XI-A of the
Constitution it was not 6onrérred by thet Artiecle, because in Section
6 thereof is found this express proviso: "That this Article ghall
not be construed to authorize the oxoroisp_of any powers in excess of
those conferred by the Legislature upon said Counties or City as
this Article sets forth." '
And in Seection 2 of $aid Article it is provided:
"Sugh express powers granted to the Counties and the
powers heretofore granted to the City of Baltimore, as set forth
in Article 4, Section 6, Publie Local Lews of Maryland, shall not
be enlarged or extended by sny Charter formed under the provisions
of this Article,_bnt such powers may be extended, mddified, amended or
repealed by the General Assembly."
Article 4 Section 6 sub-section 28 confers upon the City
the power to levy annually upon the assessable property of the City,
by direct tax such Bum.of money &s may be necessary for the support
~of the City Goveinmant, ete., but nqwhero in said Article can be
found any express suthority to exempt property from taxation except
in sub-section 28 paragraph C where exemption to encourage manufacturing
is authorized. BExpress suthorization in this one instance only
emphasises the general absence of power. Nor is such power necessarily
or fairly implied in, or incident to the powers expressly granted,
the legislature itself having gselected the objects of taxation for
State, County and municipal purposes. FPubliec Gdnbral Laws, Article
81, Section 2.
1f there ever wag any serious. quostion in the minds of

people generally as to the gtate of tho lew on this question under
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the o0ld Article 15 of the Bill of Rights, it was effectually settled
by the decision of this Court in Wells vs. Hyattsville 77 Md. 125,

But it is strongly urged by the appellees that since
that case was decided, the people of Maryland in amending Article
15 of the Decleration of Rights have definitely adopted as the
policy of the State the scheme of classification of property for
taxation purposes, with the loeal right to exempt special classes
from local taxation. '

In answer to this contention it is sufficient)y to say
that whatever new powers of taxation may have been given the
City by the substitution of the amended Art. 15 for the old,
the exercise of such additional power is postponed by the express
language pf tle amendment wuntil after the Legislature has complied
with the mandate that the Genersl Assembly shall "by uniform
rules provide for separate assessment of land snd classification
and sub classification of improvements of land and personal property
as it may deem proper.” :

Leser ve Lowenstein, 129 Md. 249,

Por the ressons herein expressed the decree of the
lower Court waé reversed by a per curiam order passed on the
23rd day of October, 1919, and the case remended in order that
an injunction might be granted in accordance with the prayer of
the Bill.

Order reversed snd case remanded with costs t?

appellant.

Filed November 21st., 1919.
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COURT OF APPEALS OF MARYLAND

Ocober Term, 191 9.

Z.Ethel Pope Jones, Appeal from the Circuit Court of
Vs. Baltimore City.
William F.Broening,Mayor of 1919 October 23rd. Decree reversed &c.,

Baltimore and The Mayor and City as in No. 90.

Council of Baltimore, & body Per curiam filed in No,.90

corporate, et al. 1919 November 2lst. Order reversed and |
case remanded, with costs to appellant.
Opinion filed. Op. Adkins,J.
Decree filed in No.90 To be reported.

Appellant’s Cost in the Court of Appeals of Maryland,

Record . . . . . $ 26.00
T A L
Appearance Fee . .  10.00
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Appellee’s Cost in the Court of Appeals of Maryland,
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Appearance Fee . . 10.00
Clerk o T N BT 070 $ 25.70

STATE OF MARYLAND, Sct:
I, C. C. Magruder, Clerk of the Court of Appeals of Maryland, to hereby certify that the foregoing is truly

taken from the record and proceedings of the said Court of Appeals.
In testimony whereof, I have hereunto set my hand as Clerk and affixed the seal
of the Court of Appeals, this fourth ——cccecccaa--
day of December  ----- A D., 1919

~\

G /é' 7lz PN T //‘11, Clerk
of the Court of Appeals of Maryland.




Luey J. Williams, et al, COURT OF APFEALS

vs

: of

#illiam ¥, Broening, Mayor,
et al

PR

S N St N Nt W

MARYLAND

Z. Bthel Pope Jones 00T OBRR TERM, 1919

Ve

Williem F. Broening, Nayor, Hos, 90 snd 91

et al

i T, S I, i

PER CURIAM; After due consideration the Court has
unimously reached the conclusion that each of the proposed
amendments to the Charter of the City of Baltimore referred
to in the bills of compleint in the above cases, is unautho-
rized and in excess of the powere conferred by Article XI-A
of the Constitution of Maryland, and therefore {he Decree
in each case must be reversed, An opinion will hercafter be
filed giving the ressons for the conchusions reached by us,
as above stated, se well as on such of the other questions
raiced as this Court may deem necessary to determine.

- Pecree in ocach case reversed and cause remanded in

order that the lower Court shall {issue &n injunction as
prayed in the respective bills of ecomplaint,

A, Hunter Boyd

RPN S I oy

N. Charles Burke

Wme H. Thomas

Jrlo. Ro P&ttison

Hammond Urner

Henry Stockbridge

October 23rd, 1919 - We He Adkins
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COURT OF APPEALS OF MARYLAND

Ocober Term, 191 9

Z.Ethel Pope Jones, Appeal from the Circuit Court of Baltimore
Vse. Qity.
William F.Broening,Mayor of 1919 October 23rd. Decree in each case

Baltimore and The Mayor and City reversed and cause remanded in order tha*'rﬁ
Council of Baltimore et al. lower Court shall issue an injunction as |
prayed in the respective bills of complaint.~.

Fer Curiam filed.

Appellant’s Cost in the Court of Appeals of Maryland,
. . 8
Brief .

Appearance Fee .

o $

Appellee’s Cost in the Court of Appeals of Maryland,
I R

Appearance Fee .

el s ey $

STATE OF MARYLAND, Sct:

I, C. C. Magruder, Clerk of the Court of Appeals of Maryland, to hereby certify that the foregoing is truly
taken from the record and proceedings of the said Court of Appeals.

In testimony whereof, I have hereunto set my hand as Clerk and affixed the seal
of the Court of Appeals, this twenty-third  =---=-=--
day of Qgtober ~-=======-= A. D, 1919

/
Ko . MWMageced Clerk
of the Court pf Appeals of Maryland.
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IN THE CIRCUIT COURT ﬁ /9

BALTIMORE IT@ //"

’ "‘.;" Lucy J. Williams
l sf
i
:

William F., Broening, Mayor of
Baltimore,
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BALTIMORE £
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1 MACHEN & WILLIAMS ’
; ATTORNEYS AND COUNSELLORS AT LAW :é
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2 No. 1 )

! PETITION

|
PROPOSING AN AMENDMENT TO THE CHARTER OF BALTIMORE CITY MAKING TAXES
UNIFORM IN THE OLD ANNEX.

Sueer No. 1.

To the Mayor of Baltimore:

The undersigned, each of whom is a registered voter of the City of Baltimore registered in the ward and
precinct herein set down opposite his name, dlld each of whom has aned this dmummt by himself, in his own
handwriting (and not by his mark), hereby petition that the f()llu\\m proposed Amendment to the Charter of
Baltimore th\ be submitted to the voters of said City at the general elutmn occurring on Tuesday, November
4, 1919, as provided in Article XI-A of the Constitution of Maryland:

AN AMENDMENT to the Charter of Baltimore City amending Section 4 of Article I of said Charter, relating
to the taxation of real and personal property in the territory annexed to Baltimore City by Chapter 98 of the
Acts of 1888.

WnEREAs, The territory annexed to Baltimore City in the year 1888, now commonly called the Old Annex,
was expected at that time to be practically all brought under the full City rate of taxation by the year 1900; and

WHEREAS, A section of said Old Annex, representing an assessed value of about $23,000,000, is still taxed
at only 67 cents or one-third of the regular City rate, a rate of taxation considerably lower than applies on prop-
erty in the remotest section of Baltimore County, although said Old Annex enjoys City jurisdiction ; and

WHEREAS, Another section of said Old Annex, representing an assessed value of about $27,500,000, still
enjoys a favored rate of $1.30, although consisting of a highly developed and exceedingly valuable residential
section which obtains all municipal advantages; and

WHEREAS, The above sections have been for many years unfairly favored at the expense of the property
owners in the old City; therefore

['he Charter of Baltimore City shall be and the same is hereby amended by repealing all of Section 4
of Article I of said Charter and substituting in lieu thereof the following:

4. All property, real and personal, situated or held in the territory annexed to Baltimore City by the Act
of 1888, Chapter 98, shall be suh;ut to levy, taxation and assessment in the same manner and form and at the
same rate of taxation as property of similar character or description within the limits of said City as they existed
prior to the passage of said Act may be subject. 3 i

NAME. RESIDENCE, \Warp.

Precincr.
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No. 90 Oct. go 1919, Sid‘a. M.0.

Court of Appeals of Maryland.

Oetober Tegp 1919.

ey J. Williams, et al

Ve

William ¥, Breening , Mayor, et al
Judge Adkins deliversd fthe opinion of the Court.

Tﬁie is an appeal from the réfusal_of the Circuit Court
of Baltimore City %o enjoin the Mayor and City Counocil of Baltimore
from econtinuing the publicetion of an sdvertisement of a proposed
amendment to the Charter of said City relating to the taxation of
veal and personal property im the territory annexed to Baltimore
City by Chapter 98 of the Aets of 1888, and the Supervisors of
Election of said City from plaoing upon the official ballot to be
used at the General Election to be held in said City on November
4th, 1919, and from using any public money or funds for defraying the
costs of such advertisement or of printing sald proposition on the
_official ballots, | '

The »roposed amondment provides that:

The Charter of Beltimore City shall be amended by repeal-
ing all of Section 4 of Article 1 of said Charter and substituting
in lieu thereof the following: |

4, A1l property, real and personal, situated or held in
the territory annexed to Baltimere City by the Act of 1888, Chapter
98, dhsll be enbject to levy, taxation and assessment in the same
manney and foym and at the same rate of tazation as property of
gsimilar echaracter or dcscription within the limits of said City as
they existed prior to the passage of saia‘Act may be subject.

The right to submit the proposed smendment is contested
by the appellants on the following grounds, as allaged by them -

1. The Charter of Baltimore City suppesed to have been

adopted under Article XI-A of the Constitutiom, mwn as the Home

Rule Amsndmént, was never validly a&oPtoa bécauso;
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(A) 1% was 1ot published by the Mayor as required by
Artiqlo XI-A in two newspapers of general circulation published in the
City otABaltimore within ﬁhirty days after it was reported %o him by
the Charter Comuigsion. It was published in the "Daily Record" and
{n the "Municipal Journal", and the cbntention of appellants ies that
neither of these papers was anews paper of general girculation.

{B) It was not submitted to the voters of said gity at the
next gemeral or congressional election after the report of said Char-
ter to the Mayor of Baltimore as required by said Article XI-A, in that
the four new wards added by the Act of 1918 were not included with the
rest of the City in voting on the proposition.

2+ The proposed measure is in oxcbss of the power to amend
the Charter conférred by Article XI-A, Section 5, even if the new
Charter was validly adopted. ' &«

| 1t is manifest if either of these objections was well takan,
the injunction should have boan granted.

We shall first dispose of the fifst objection.

Every intendment ghould be made in favor of the validity
of the Charter sfter the lapse of so long & time sinee it went iuto
operation,

Until October of the present year no gquestion seems ever to
have been raised as to the sufficieney of the publication of the
Charter., In the meantime a MaynrAand City Couneil have been elected
and we cannot sey what complications might arise if the Charter should
be stricken domn.

' We do not regard the provision in the Constitution as to
the character of nowspapers in which the charter was to be
published before snbmiasion, go far mandatory in its natnro as
to render the dharter after its adoption subfject to sttack by
reason of a question as to the extent of the eirculation of
the papers solaotod by the Mayor as mediums of publication
anless it be shown that the failure to comply strictly vith
the constitutional provieion affected the resuld of the vote

on the proposition.
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_In Carr ve Hyattsville, 115 Md, 545, the statute under
consideration was one submitting to the voters of Hyattsville
the qﬁostion,whothex gertain streets should be improved. The
statute provided thet for the special election to determine said
queation ballots ahbuld be prepared having printed on them
"For the Aet to improve the Streets™ amd "Agsingt the Aet to
Improve the Streets™, But the ballots voted at the election
had printed on them the words; "For the Road Bill" and
"Against the Road Bill". The majority of the ballote cast
at the election wore marked "For The Road Bill," and after can-
vassing the vote, the Mayor and Common Couneil declared the
Act to be in full foree and effect.

Acting under the pover conferred by fhe Act, the lMayor and

Common Couneil passed an ordinance for the improvement of the
road bed of Spencer Street, one of the streets of said Municipal
Oprporgtion, and also providing for ﬁbtice to the owmers of
abutting oroperty, and for the assessment for the cost of im-
provements ageinst such property. A tax payer filed a bill %o
enjoin the Mayor and‘common_cuuncil from meking any assessment
against his oroperty for the 1mprovemzﬁt of said road bed, and from
enforoing any assessment against his property for that improvement,
on the gronnd that the Act had never become effeotivo'and operative, |
because the ballots cest at the election were not prepared in striet |
conformity fo the requirements of its provisionaQ The defendant de-
murred to the Bill, snd the lower Court susteined the demurrer. This
Court approved the ruling of the lower Court and in passing on the
question at issue said: '

"The simple and sole cuestion in the case is this;

did the preparation and voting of the ballots in the )

mameyr in which they were prepsred and voted prevant;ého
Y K\

Aet from becoming & valid and effective law?  If 663

it een only be becausa the provisicna of the Aect relaﬁing
to the form of the ballot are mandatory and to be strictly
observed. We do not think that the form of the ballnt |

28 prepared was an essential departurs from the requira-
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ments of the Act, and it would seem to be reasonably certain
that the voters understood that they were voting for or
against the approval of this particular Act, and did ap=-
prove it by a majority vote.

The Court ought not to set aside their clegrly ex-
pressed will, unlesayroqnired {0 do s0 by some im~
perative rule of lawe lire MeCreary in his work on
ekoctions, section 190, says: 'If the statute ex-
pressly declares any partimz.lar‘aot to be essential
to the velidity of the election, or thet its omission
shall remder the election veid, all Courts whose duly
it is to enforce such statute m:& so hold, whether the
particular act in question goes to the merits, or affects
the result of the election or nots Such a statute is
imperative, and all comsideration touching its poliey
or impolicy must be sddressed %0 the Legislature. But
if, as in most cases, that statute simply provides that
certain scts or things shall be done within a particular
time, or in a particular mamner, and does not declare that
their performance is essential to the validity of the elec-
tion, then mi& will be regarded as mandatory if they do,
m directory if they dod not, affect the actual merits of
the election.®  The rule is thus stated in Fain on Bledtions,
section 498: 'In gemeral, those statutory provisions which
fix the dsy and the place of the o];nction and the gualifica=-
tion of the voters are substantial and mandatory, while those
which relate to the mode of procedure in the election, and to
the record and return of the resulis are formal and directory.
% % % ¥ X X gng mles preseribed by the law for wnducting an
election sre designed chiefly to afiord an opportunity
for the free and fair exercise of the elective franahisa,
to prevent illegal votes, and t0 ascertain with cortainty
the rosult. Generally such rules are directory, -.nd not
mendatory, and a departure from the mode prescribid will




not vitiate an election, if the irregularitics do not

deprive any legal voter of his vote, or admit an illegal

vote, or cast an uncertainty on th@ result, and have not

been occasioned by the agency of a party seeking to

derive a benefit from them.'

The rule stated by these suthors appears to be adopted
by the grest majority of the Courts in this country, * * *
b lk.
The plain purpose of the Legislature was that this

act should become effective if app?ovad by a majority of

the voters st the special election, and the object of pro-

viding the form of ballot was to ascertain the will of the

ma jority of the voters on the question of its approval, and

gince that majority did approve ﬁhovaot under the form.of

ballot used, which wasvsnhstantiglly, but not strictly,

in the words provided in the act, the will of the majority

should not be get aside for any of the reasons stated in the

bi1l." '

See also the case of Irince George's County ve B & ¢ R R
Co. 113 Md. 179, where this Court decided that the provision in Art.
3 Sec. 29 of the Constitution that "the style of all laws of this
State shall be, "Be it enascted by the General Agsenbly of Maryland'™
is directory and not masmdatory. In the case at Bar the Charter was pub-
lished in the Daily.Rooord, which this Court said in Enapp vs
Anderson 89 Md, 189, was a deily newspaper, and in the Municipal
Jburndi.'in which the Legislature provided by Chapter 477 of the Acts
of 1914 munieipal sdvertisements and notices and other legal adver-
tisements and notices might be pnbliﬁhed in lieu of publication in a
dally newspaper, when any law or ordinance regquired publ;cation in
& dally nawspapor; Without deciding whether both the Daily Record
and the Munieipal Journal are newspapers of gageral eirculation with-
in the meaning of the Constitutionsl provision, we think the recogni-

tion above referred to is important ss showing the good faith of the

Mayor in selecting sald papers as mediums of publication of the
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Chartor. In addition to the notice given by publication in said
pepers it can Tairly be sssumed that ins matter of such importance
the daily nevigpapers of Deltimere 0ity editorially and othexwise
commontod froqaently and ezhanativoly on the provisions of tho pro-
posed Charter, and it is faeir to sssume that the provisions of the
Chartey were brought to the attention of the voters of said City gen-
erallys It wes stated in argument and not disputed that the Charter
wag adopted by & majority of more tharn twentysfour thousand. In view
of the authorities above cited, and téking all the facts of this case
inte consié@tatioh, we are unable to say thﬁt the substantial pﬁrpoaol
of the consti tutional rnquireﬁbnta as to juhlication»were not accom~
plished, | ‘ |

It is significant that while the constitution amendment
provides for the publication of the Charter ouly once in each
'pf'two papers, that publication must be far in advance of the
lnhmiisien of the Ghartcr.'and‘a further period of thirty dgys
after the submission is allowed before the Charter becomes oOpera-
tive. From this it is reasonable to infer that the legislature
in submitting the amendment and the people in adopbing it in-
tended that bo!bra any charter should go into effect every
one interested ahonld have abundanoc of time to objeet to
failure to comply with any modal :ugulatibn as to the submission
of the Charter, amd that it was not contemplated that failure
to oomply atriot;y with model regulations nﬁould be made the
ground of attack, after thi@ Charter had become operative.

As to the contention that the Charter was not submitted to the
vvtors ef the City as required by the gonstitution in that the Tour
newly ummd wards were omittod, it is sufficient %o say that in
our opinion it was submitted to the gualified voters of the City.

It is manifest from the examination of the Annexation Act of 1918
that ﬁhn Aivilicn of the new wards into election precincts, and

~ provision for7rogiltex1ng.£h§ residents of said wards who were
entitlod to registration, were not mandatory uabil after tho Fell

‘election of 1918, As a matter of faet there was no registration

 of voters in said wards until after the submission, conseguently




at that time the residents of those warde were not voters of Balti-
more City. We therefore hold that the Charter is not open to
attack on this gfnund. |
This brings’us t0 & congideration of the second objection,

Viz: That the proposed smendment is in excess of the power te amend
the Charter conferred by Article XI-A of the Constitution.

Seation 2. of that Article provides that the powers
heretofore granted to the City of Beltimore, as set forth in Article
4, Seec. 6, Pudblie Local laws of Marylaud, shall not be enlarged oY
extended by any Charter formod'undor the provisions of said Article;
and Section 6 of said Article provides that this Article shall not
be construed to authorize the exercise of amy powers in excess of those
conferred by the Legislature upon said Citye

Now what are the power conferred upon the City by See. 6
of Art. 4 (The old Charter) in regard to taxes?

_Ihc only parts of said Section which have been bearing upon
this controversy are those codified in Code of 1898 as Sectiom 6,
sub-section 28-A and 28-B which confer upon the City powers:

“Qollevy snnually upon the assessable phoperty of the
City by direct tax with full power to provide by ordinance for
collection of the same, such sum of money as may bq necessary, in its
judgment, for the purpose of defraying the expenses, charges and sums
of money whieh it is, or shall bh, vequired by law to collect for
other purposes subjeet to the provisions and limitations herein con-
tained.", and

"Po levy and collect taxes upon every deseription of
property found within the Corporate limite of said City, which it is
now suthorized by law to levy taxes upon, for the purpose of defraying
the expenses of the Muniechpal Government e provi@ed furtheyr that no
suthority is given by this Bootion‘to impose taxes on any property
which is now dr mey hereafter be exempted from taxstion by any general
or special Act of the General Assenbly of Maryland."

Now 1f the words "herein contained" are to be con~

strued as meaning "contained in any part of this Articl." that settles
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the controversy for Seetion 4 of the Article contains an express
inhibition against do:lng the very thins which the pmposed smendment
gecks to do, visz: %0 tex property in the 014 Annex, that is the
property snexed under the .Act» of 1888, at the same rate as that_at
which the property which wes within the City limits prior to that
date is taxed.,, This is practically concedéd by the appellees. But
they eontend that the words “hbrein oonta.ined" ahouia have é nar'rcmer
interprokation and shounld be conatmo& as referring only to the
‘provisxons and limitations con’eaina& in Secti,on 6o 1‘his would indeed
be a narrow cmtmetion in viow of the fact that thess words oecur
in a Sootion which 13 a part of an mtiro Aet passed at one and the
‘game time (Chapter 123 of the Acts of 1896), and not in & Section passed
as an udaition to & pro-cxiatins aet, in which case it might be
plansibly argucd that the narrow construction qas the proper and
natural ono. By , :

~A1l doudbt, hmve:. as ta the maning of these words,
gccording to the Negislative mtmt, is removed, whea exactly the
same vords are found in snother part of the same section in reforence
to sewers, where they must ixinlude provisions in other sections of the
Agt because th@subnat'mattq"r’ to which they expressly refer is con~
taiﬁed other scationep

A further discussion of the matter 'is therefore un~
ne coBsaIy e

But before concluding this opinion it may not be amiss
to refer to the nroviso in Sec, 1 of Aﬁ. X1-A of the Constitution
- that any Charter aﬁopted. by the Gity shall be subject to the
Gonstitution and Publie Genersl Lews of the State;

Ana to the provise in sub-secbion 28 B of Secs 6 of
Art, 4 of the Code of Public Local laws that no suthority is given by
thig section to 1mpos,o,tms on any pro;par'cy which is now or may
hereafter be exempted from taxation by any general or gpecial act of
the @eneral Assembly of Hsryln.nlp- o ‘

sAnd in connection with those provises to refer to the
Annexation Act of 1868 as amended by Aok éf 1908 Chapter 286, now
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codified as Sec, 4 of Art IV of Public Looal Lews, which establishes
three classes of pmporty in the old annex. m*al suburban and urban
and pmidos for a diﬂemt rate of m 88 to each;

And to the Amexation Aot of 1918 Chap. 82 Sec. 10 which
after providing for taxing proporty in the Few Annex, goes on to séy:
"provided that nothing-in this Aet shall be intended to repezl or affect

any law or ordinsnces now existing or which msy hereafter be passed

fixing different rates of taxation upon diffefmt classes of property,
the intentof thia provision hoingnthat ‘beginning with the year 1939
and thern.ftor, there shall be the same rate of taxatlon throughout
the entire limits of Baltiwo Uity upen the same calsses of property.
It may also be well to re:ter to the language of Judge Robinson speaking
for this Court in the case of paly V. Mergan 69 Ma, 460 in regard to
the good faith 'of this State b-izig »pladged to uphold the arrengement
made with the vesidents of that part ef Bdtimom County brought
into the City under the 014 Ammex Act of 1888, and +5 sugpost
that nothing short of the clearest wxpression of such intent hy the
I.os:la]atui',i should be taken as meaning that the legislature intended
to surr@ar the good faith of the State %o the keeping of a sub-
ordinate governmental agency whose interest 1% might bs to forget
the obligation, Por the reasons above expressed a per curiam
order was passed on the R23rd day of Oetober, 1919, reversing the
decree of the Lower Court smd remanding the case in order that a
deoree might be pa‘.lséd directing thé.mt of injunetion to issue
as prayed by the bill filed in this case.

- Order rovm{;d.amd case yvemanded with costs to

appellants, w)r .

Filed November Z1st., 1919.




Lucy J. Williams, et al,

Court of Appeals

VSe

William F. Broening, Mayor, et al. OF

FofeokoRodoRRkokkkkk %

Z. Ethel Pope Jones Maryland.

VSe OCTOBER TERM, #9298 1919.

William P, Broening, Mayor, et al. Nos. 90 and 91

The Appeal in this case standing ready for hearing, was argued by Counsel for the re-

spective parties, and the proceedings have since been considered by the Court.

It is thereupon, this ea8%. . .. . . dayof November, 1919 by the
Court of Appeals of Maryland, and by the authonty thereof, adjudged awd ordered ¥vax s axdex
and decreed that the decree in each case be reversed, with costs
to the appellants; and cause remanded in order that the Lower Court

shall issue an injunctionas prayed in the Bill of @omplaint.
A. Hunter Boyd
N. Charles Burke
Wm. H. Thomas
Jno. R, Pattison
Hammond Urner
Henry Stockbridge, Jr.

. H. Adkins

Filed November 21lst., 1919.
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No.90

COURT OF APPEALS OF MARYLAND

October Term, 1919
Lucy J.Williams et al, Appeal from the Circuit Court of
Vs. Baltimore City.
William F;Broening,Mayor of 1919 October 23rd. Decree in each .
Baltimore City,and The Mayor and reversed and cause Tremanded in order that
City Council of Baltimore et al. the lower Court shall issue an injunation
Per curiam filed.
1919 November 2{st.Order reversed and case
remanded with costs to appellants.
Opinion filed. Ope. Adkins,Jd.

Decree filed. To be reported.

Appellant’s Cost in the Court of Appeals of Maryland,
Record . .- . < . § 50.00
Set® . .. . . 118.00
Appearance Fee . . 10.00
T TS e nes 5.25

Appellee’s Cost in the Court of Appeals of Maryland,

Briels. .. . . . . $110.00

Appearance Fee . . 10.00

I T .70 $ 120,70

STATE OF MARYLAND, Sct:
1, C. C. Magruder, Clerk of the Court of Appeals of Maryland, to hereby certify that the foregoing is truly
taken from the record and proceedings of the said Court of Appeals.
In testimony whereof, I have hereunto set my hand as Clerk and affixed the seal
of the Court of Appeals, this Tourth
day of December A D, 1919

of the Court of/Appeals of Maryland.

/é‘ (Z ‘;/ZK%LIL <4, Clerk







Luey J, Willlame, et 8l, COURT OF APFEALS
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fillliam ¥, Broemning, Mayor,
et al
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MARYLAND
Z. Bithel Pope Jones 00T OBER TERM, 1919

ve

William ¥, Broening, Mayor, KHos, 90 snd 91

et al
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PER CURIAM; After due consideration the Court has
unimonsly reached the conclucion that each of the proposed
amendiments to the Charter of the City of Baltimore referred
to in the bills of compleint in the above cases, is unautho-
riged and in excess of the re conferred by Article XI-A
of the Constitution of lmryland, &nd therefore the Decree
in each case must be reversed., An opinion will hereafter be
filed giving the remsons for the conebusions reached by us,
ag above stated, as well as on such of the othor quesiions
raiced 8o this Gourt may deem necessayy to determine.

Deorce in cach case reversed and csuse remanded in

order that the lower Court shall issuwe an injunction as
prayed in the respective bills of complaint,

A+ Hunter BQYd

N. Charles Burke

Wm, H. Thougs

Jno, R, Pattison

Hammond Urner

Henry Stoekbridge

October 23rd, 1919 We H, Adkins
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COURT OF APPEALS OF MARYLAND

LIucy J.Williams et al,
Vs.
William F.Broening Mayor of
Baltimore City and The Mayor and
City Council of Baltimore et al.

April Term, 1919
Appeal from the Circuit Court of
Baltimore City.

1919 October 23rd. Decree in each case
reversedand cause remended in order that the
lower Court shall issue an injunction as
prayed in the respective bills of complaint.

Per Curiam filed.

Appellant’s Cost in the Court of Appeals of Maryland,

REeard =7 v hn . e
Brief .

Appearance Fee .

Clerk .

Appellee’s Cost in the Court of Appeals of Maryland,

BN &, L e e
Appearance Fee

Clerk .

STATE OF MARYLAND, Sct:

I, C. C. Magruder, Clerk of the Court of Appeals of Maryland, do hereby certify that the foregoing is truly

taken from the record and proceedings of the said Court of Appeals.

In testimony whereof, I have hereunto set my hand as Clerk, and affixed the seal

of the Court of Appeals, this twenty-third

day of October A D, 1919

6 /@ Y/ /%2 (It{/ Clerk

of the Cdurt of Appeals of Maryland.




