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INTRODUCTORY.

This is an appeal from a judgment of the Cirecuit
Court of Baltimore County upon a verdict in favor of
the defendant under the peremptory instructions of the
trial Court.

STATEMENT OF FACTS.

The plaintiff, in 1910, purchased some vacant lots of
ground in that section of Baltimore countv adjoining
Baltimore City known as Highlandtown. These lots were
all practically contiguous, and together formed a strip of
land running from what would be, if extended, the center
of Orleans street on the north, to Baltimore street on
the south, or a distance of three city blocks, with an
average depth westerly from Eighth street of from 125
-to 130 feet. If Orleans street, Favette streat and Fair-
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mount avenue were extended easterly, they would all in-
tersect the plaintiff’s property. None of these streets,
however, extends easterly further than the Hebrew Ceme-
tery. This cemetery lies between Third and Sixth streets
and runs from the Philadelphia road on the north to Bal-
timore street on the south and is about two blocks west
of the plaintiff’s property. All streets running easterly
from the city between Baltimore street and the Philadel-
phia road dead-end at this cemetery. The strip of
ground directly between the plaintiff’s property and the
cemetery at the time the plaintiff purchased and began to
develop his property was vacant, hut there were several
dwelling houses erected on both sides of the Philadelphia
road between the cemetery and Eighth street. The power-
house of the Pennsylvania Water & Power Company was
on the Philadelphia road between Eighth street and the
cemetery. There were also several dwelling houses
erected on the west side of Wighth street south of the
Philadelphia road and hetween the Philadelphia road and
the plaintiff’s property. The Philadelphia road is a
public thoroughfare running east and west and passes
the plaintiff’s property one block to the north. Sonth
of the Philadelphia road the first street running east and
west is Baltimore street, forming the southern boundary
of the plaintiff’s property, the intervening streets, as
before stated, being dead-ended at the Hebrew Cemetery.
Baltimore strect and the Philadelphia road east of the
cemetery are connected by Kighth street running north
and south, the only-open street running north and soutl
between the cemetery and the railroad hereafter men-
tioned. The Union Railroad of the Pennsylvania system,
running to Sparrows Point, erosses the Philadelphia road
at what would be Ninth strect, if opened, and runs along
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that street about a square east of the plaintiff’s property,
the tracks being laid upon a high embankment. Rast of
the tracks and south of the Philadelphia road is a large
development of two-story dwellings known as the Olden-
burg & Kelly Development, and at or near what would be
Orleans and Eleventh streets, if extended, is the round-
house of the Pennsylvania Railroad. All of the plain-
tiff’s property, as before stated, lies along the west side
of Eighth street. On the east side of Eighth street be-
tween what would be Fairmount avenue and Fayette
street, if extended, are the buildings of the King Cork &
Seal Company and the Steiner Mantel Company, while at
the northwest corner of what would be Fairmount avenue,
if extended, and Kighth street is a small mantel factory
known as Dunn’s or the Maryland Mantel Company, the
land having been purchased from the plaintiff. At Balti-
more and Eighth streets is the plant of the Williamson
Veneer Company, the factory being east of Eighth street
and both north and south of Baltimore street, and a small
warehouse and storage lot lying at the southwest corner
of Baltimore and Kighth streets. The brewery of the
‘Monumental Brewing Company is situated south of Bal-
timore and at about Fifth or Sixth street, some distance
from the plaintiff’s property.

This was the physical condition of all that section of
Highlandtown comprised between Third and Eleventh
streets on the west and east and the Philadelphia road
and Baltimore street on the north and south, respectively,
when the plaintiff began to improve and develop his prop-
erty with two-story brick dwellings, with porches on the
back. This condition did not echange until the latter part
of 1915, when the defendant began the construction of its
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plant and started operating on December 24th, 1915. At
that time there were in this large tract of land bounded
by Eleventh street on the east and the Hebrew Cemectery
on the west, the Philadelphia road on the north and Bal-
timore street on the south, the power-house of the Penn-
sylvania Power & Water Company, and the buildings be-
fore mentioned of the King Cork & Seal Company, the
Williamson Veneer Company, the Steiner Mantel Com-
pany and the Maryland Mantel Company, with the large
development of two-story dwellings of Oldenberg & Kelly,
the two-story dwellings erected by the plaintiff, twenty-
seven in number, the dwelling houses on the west side of
Eighth street just to the north of the plaintiff’s property -
and the dwellings on the south side of the Philadelphia
road, just mentioned, and several dwelling houses on the
south side of Orleans street west of Seventh street.

‘When the defendant’s plant first started operations, it
consisted of a single unit for the manufacture of a product
known as ferro-silicon. This plant was constructed on a
vacant piece of property immediately adjoining the plain-
tiff’s property on the west, the building being located at
about what would be Orleans street, if extended, and with-
in a few feet of the plaintiff’s line. The defendant ope-
rated this plant continuously day and night, Sundays and
holidays. In this operation there was caused to be emit-
ted from the smokestack a constant stream of grayish
matter, sometimes spoken of as smoke, sometimes as soot
and sometimes as dust, composed partly of silica and
partly of carbon and other matters, which settled upon
the surrounding property, and especially upon that part
of plaintiff’s property to the north of and in the rear of
the two-story dwellings erected by him, as well as upon
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said dwellings by reason of the proximity of this property
to the defendant’s plant and the prevailing direction of
the wind. DPrior to the construction and operation of the
defendant’s plant, however, the plaintiff had sold all the
dwellings which he had ereeted upon his property and all
the ground rents reserved therceupon, except one ground
rent. The plaintift’s property being subjected continu-
ously to the output of the defendant’s stack and in sueh
quantities as to affect seriously, in his judgment, its value,
the plaintiff brought suit against the defendant to recover
damages on account thereof, the theory of the suit heing
that the maintenance and operation of the said plant by
the defendant constituted a nuisance. At the time of the
institution of the suit the plaintiff held the lot of ground,
spoken of in the evidence at the Orleans street lot, as
lessee under a ninety-nine vear lease, subject to a ground
rent of $720, which ground rent he subsequently pur-
chased.

After the institution of this suit the defendant con-
strueted and hegan to operate another unit, similar to the
one formerly constructed and operated, so that at the
trial of this case, and for sometime before, the plant con-
sisted of two units, instead of one, with the output of the
stacks just doubled, and both units being operated con-
tinnously day and night. The nuisance complained of
being an abatable one, for which suceessive suits would
lie, and the parties desiring to have the whole matter
threshed out upon the theory that the defendant would
continue to operate its said plant, consisting of two units
aforesaid, in the future, as it had in the past—no matter
whether such operation was found to constitute a nuis-
ance or not—they agreed to treat the nuisance, if une, as
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a permanent nuisance, and entered into the agreement
found on page 8 of the Record, whereby the ownership
in fee by the plaintiff of the property described in the
declaration was admitted, and the maintenance and oper-
ation by the defendant of its manufacturing plant for the
manufacture of ferro-silicon, consisting of two units con-
structed and operated on a tract of land immediately
adjoining on the west the plaintiff’s property, was like-
wise admitted; and it was agreed that the suit should be
tried upon the theory of a permanent rather than an
abatable nuisance; and that any and all evidence that
either of the parties might desire to produce, which was
proper and applicable to a suit for the maintenance of a
permanent nuisance, including evidence upon the market
value of the plaintiff’s property, might be introduced;
and that after the final disposition of the suit upon the
merits, no further proceedings should be instituted or
maintained. At the conclusion of the plaintiff’s case the
defendant submitted prayers asking the Court to direat
a peremptory verdict in its favor. The Court so in-
structed the jury and a verdict and judgment was entered
accordingly in favor of the defendant, and the plaintiff
has appealed. Such further reference to the facts as
may be necessary or appropriate will be made in the
argument.

ARGUMENT.

The record in this case is voluminous, and, in the jude-
ment of plaintiff’s counsel, unnecessarily so. At the out-
set of the argument plaintiff’s counsel wish to disclajm
respousibility therefor. While the prayers, which amount
to a demurrer to the evidence, necessarily bring up for
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review all the evidence in the case, there was no oceasion
to set out the evidence in the bills of exception with such
precision, detail and repetition as the counsel for the de-
fense insisted upon in this case. In the discussion of the
lower Court’s rulings upon the evidence and prayers, we
shall try to relieve this Court, as far as we can, of the
burden that a long record necessarily imposes by making
specific reference to all the material testimony in the
case.

The rulings of the lower Court will be taken up under
two general heads, viz—The errors of the lower Court in
its rulings upon the evidence; and—The errors of the
lower Court w its rulings upon the prayers. We shall
discuss these rulings in their inverse order.

I

THE ERRORS OF THE LOWER COURT IN ITS
RULINGS UPON THE PRAYERS.

The action of the lower Court upon the defendant’s
prayers forms the Plaintiff’s Thirty-eighth Exception,
and requires us to consider all the evidence in the case in
the light of the averments of the declaration, and of the
agreement heretofore referred to. This evidence, as we
have before stated, is set out in the record at the request
of defendant’s counsel with a great deal of what seems
to us unnecessary fullness, detail and repetition.

In discussing this branch of the case, we shall endeavor
to point out the material portions of the testimony in as
brief a manner as possible, and hope thereby to minister
in some slight degree, at least, to the Court’s convenience.
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The declaration in this case follows closely the declara-
tion in the Sattler and other similar cases before this
. Court. The first count charges that in the operation of
its plant the defendant causes to be emitted therefrom and
discharged upon the plaintiff’s property large quantities
of disagreeable soot, smoke, dust and other matters, and
also causes to come from said plant and upon the plain-
tiff’s said property a large amount of noise and vibra-
tion; that same are injurious to health and extremely of-
fensive to persons of ordinary sensibilities; that the
property of the plaintiff is adapted for improvement for
dwelling house purposes, and that prior to the operation
- of defendant’s plant the property of which it is a part
was used for such purposes; that by reasan of the (is-
charge of this smoke, dust and other matters upon the
plaintiff’s land and by reason of the noise and vibration
so caused to come upon the plaintiff’s property it was
practically impossible for the plaintiff to develop
the same for dwelling house purposes, and the same
was rendered far less desirable for dwelling or other
building purposes, and that the plaintiff is deprived of
the profits and advantages that would reasonably inure
to him from the development and improvement of his
property, and that the value thereof is seriously im-
paired.

The grievance complained of in the second count is the
blinding and glaring light emitted from the defendant’s
plant and thrown upon the plaintiff’s property. In other
respects the allegations of this count are practically the
same as the first count.

As before stated, at the time the sunit was filed defend-
ant’s plant consisted of a single unit. Since that time
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the defendant has constructed and operates a similar
unit. The suit was tried upon the theory that the defend-
ant will continue to operate the plant as thus construeted,
and as defendant was then operating the same, perma-
nently, so that whatever grievance the plaintiff has he will
continue to have and if his property is injuriously af-
fected and its value depreciated, that injury and depre-
ciation will be permanent in character. The nuisance
complained of was of course temporary in the sense that
it could be abated by the defendant at any time. The
parties, however, agreed as before stated that instead of
limiting the damages down to the trial and bringing sue-
cessive suits from time to time to recover any subsequent
damage, they would treat the plant of the defendant as
now constructed and operated as permanent in character
and the nuisance, if one, as permanent in its nature, and
settle their differences in one proceeding.

At the outset of the discussion, we want again to call
the Court’s attention to the physical condition of the
entire section, as comprised between the Jewish Ceme-
tery, on the west, and Eleventh or Twelfth street, on the
cast, the Phildadephia road on the north, and Baltimore
street on the south. In this area of about five squares
cast and west and four squares north and south there
are altogether about half a dozen industrial enterprises
of some description. The balance of the area is de-
voted to dwelling house development, or is vacant prop-
erty. There are dwelling houses along the Philadelphia
road and along Eighth street, including the two-story
liouses built by the plaintiff. There is also the large de-
velopment of two-story dwellings of Oldenberg & Kelly,
whiebh is across the railroad from plaintiff’s property;
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there are also several dwelling houses on Orleans street,
west of Seventh street. The houses on the Philadelphia
road and on Eighth street, between the Philadelphia road
and Orleans street, and the Oldenberg & Kelly develop-
ment were already there when the plaintiff began to de-
velop his property. There has been no change in the
industrial conditions in the neighborhood since that time,
save as brought about by the construction and operation
of the defendant’s plant The record is full of evidence
tending to show that the plaintiff’s property was suit-
able for two-story dwelling house development; that is,
the class of development suitable for workmen and con-
venient to any industries located or that might thereafter
be located in the eastern section. The plaintiff testified
that at the time he constructed the two-story houses npon
a portion of his property the conditions in the neighbor-
hood were ‘‘very favorable, nothing objectionable, noth-
ing offensive’” (Rec., p. 154). Further on the witness
testified that the building of two-story houses was gradn-
ally moving towards the east in that section and men-
tioned the Westphal development to the west of him,
separated from his property by a vacant lot and the ceme-
tery just mentioned, and the Oldenberg & Kelly develop-
ment to the east of his property on the opposite side of
the railroad; and also stated that in addition to the two-
story houses previously mentioned by him on the west
side of Eighth street, between Philadelphia road and Or-
leans street, and on the Philadelphia road there were
houses on the Philadelphia road, near Eighth street, used
for residential and business purposes (Ree., p. 163).

The witness Ensor, a fireman on the Pennsylvania Rail-
road, testified that he lived at 116 North Eighth street,
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-which was about 125 feet from the south end of the de-
fendant’s plant; that he had owned his house for six
years; that before the operation of the defendant’s plant
conditions were pleasant, no annoyance from industrial
plants, a little dust from the street which could be laid
with a hose, and a little smoke from passing trains, which
would last only for a few seconds, and no noise, only what
little the train made when passing there, and only ordi-
nary street light (Reec., p. 138); that they never got
enough smoke from the railroad or roundhouse to notice
it (Reec., p. 139).

Mrs. Annie Warner testified that for the past two years
she had lived at 136 North Eighth street; that when she
moved there defendant’s plant was not in operation, bnt
the railroad and other industrial plants mentioned in
the evidence were there; that at that time the neighbor-
hood was pleasant and quiet, her health good, and she
decided to buy her house, and make it her permanen:
home (Rec., p. 121).

Her husband, a stationary fireman on the Pennsylvania
Railroad, testified that before the operation of the de-
fendant’s plant they hadn’t any amount of smoke or dirt
or dust, except a little bit of street dirt, which could be
prevented with a hose (Ree., p. 132).

The witness Anthony, a vard engineer employed :ut
Canton Yard of the Pennsylvania Railroad, testified that
he had lived at 134 North Eighth street for the past five
vears, and that prior to the operation of the defendant’s
plant thev had very little, if any, dust, gas or smoke, and
not any obnoxious gases; that at that time the railroad
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was opposite, the Steiner plant was there, the Venéering
Works and the Monumental Brewing Company and that
the only additional other plant whatever was the defend-
ant’s plant (Rec., p. 57).

The witness Blackburn, a carpenter, testified that he
had lived at 110 North Eighth street for the past six
years; that before the defendant’s plant came there the
conditions were all right, that they were never bothered
with any smoke or dirt, ‘‘only street dirt, and of course,
vou would be bothered with street dirt anywhere;’’ that
they only got a very little of this dirt, however (Ree.,
pp. 62 and 63).

The witness McFrederick, a watchman employed by
Bartlett, Hayward & Company at Turners’ Station, testi-
fied that he had lived at 138 North Eighth street for five
yvears; that when he bought his house the air in the
neighborhood was pure, he could sit on his porch and read
his paper and have a smoke without anything to bother
him (Rec., p. 69).

The witness Eder, a ship-fitter, employed at Sparrows
Point, testified that he lived at 120 Nortl Eighth street
for the past five years; that before defendant’s plant
came there he could sit on his back poreh and have a
newspaper and sit there all Sunday evenings in the shade
and smoke his pipe and have a little bottle of beer and
enjoy the evenings (Ree., p. 77).

The witness Chenoweth, another fireman on the Penn-
sylvania Railroad, testified that he lived at 118 North
Eighth street since July, 1911; that conditions were very
nice when he moved there; that they didn’t have any
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noise, had a little dirt from the street, which they could
keep down by wetting; that it was nice and comfortable
there sleeping at nights, but had not been since the de-
fendant’s plant has been in operation (Rec., p. 143).

The witness Rohe, an engineer on the Pennsylvania
Railroad, employed at the roundhouse on Eleventh street,
testified he lived in one of the Jackson houses on Kighth
street four years before the defendant’s plant came there,
and that ‘‘everything was all right around there, I would
have been there yet”’ if defendant’s plant had not start-
ed up (Rec., p. 12); that he worked at the roundhouse,
that was why he moved there (Rec., p. 14).

His wife, Mrs. Rohe, testified that prior to the opera-
tion of défendant’s plant they found conditions at their
house all right (Rec., p. 21); that she never had much
trouble to keep her house clean (Ree., p. 22).

The witness Sacks, a huckster, testified that he lived
in another of the Jackson houses, and before the defend-
ant’s plant was in operation he liked it there, ‘‘that it
was a nice, quiet neighborhood and suited him; that at
that time the railroad was there and all the other plants,
with the exception of the plant of the defendant company,
were there’”’ (Ree., pp. 26 and 27).

The witness McCommons, a fireman, residing at 114
North Eighth street, testified that he chose the neighbor-
hood because it is close to his work at Canton; that prior
to the operation of the plant of the defendant company
living conditions were satisfactory; that the railroad
and the other manufacturing plants in the neighborhood
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produced no effect whatever from smoke or dirt (Rec.,
p- 36).

The witness Thompson, testified that he bought 132
North Eighth street in October, 1912, and lived there
nearly two years; that the neighborhood was a nice, quiet
neighborhood; that defendant’s plant was not there, but
the other factories were there as now (Ree., p. 44).

The witness Berkheimer, employed in the amusement
business, testified that he lives at 112 North Kighth
street, and had been living there for several years; that
prior to the operation of the defendant’s plant ‘‘it was
a nice neighborhood, and they never had any soot or
dirt except a little dust from the street”” (Rec., pp. 46
and 47).

The witness Jones testified that in 1912 he bought 142
North Eighth street and lived there until January, 1915;
that when he lived there the neighborhood was good and
quiet, no more dirt than was usual from a street in the

City (Reec., p. 50).

It therefore abundantly appears, as before stated, that
the plaintiff’s property was so situated as to be entirely
suitable for two-story development. It was located on an
open street running north and south and connecting with
the Philadelphia road, a thoroughfare cast and west, on
the north and Baltimore street on the south. It was in
a section where the development of property for the con-
struction of two-story dwellings was gradually moving
toward the east, and there were already a great manv
dwelling houses erected in that immediate neighborhood;
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and while there were four or five industries in the neigh-
borhood, they were not such as to cause any annoyaunce
or disturhance whatever to persons residing there.

Now let us look at the changed conditions brought
about by the construction and operation of the defend-
ant’s plant. We will take some of the witnesses in the
order that their testimony appears in the record.

The witness Rohe stated that the noise and dirt from
the defendant’s plant was so bad that they could not live
there; that the dirt in appearance was kind of light and
dark mixed (Rec., p. 13) ; that they made a general com-
plaint to the general manager of the plant; the property-
holders sent a committee down to see him (Rec., p. 15);
that his wife complained of headaches most of the time
she was there after defendant’s plant started up, but her
liealth has been good since he moved away (Rec., pp. 15
and 16) ; that he paid $1,050 for his house and sold it for
$750 and moved away in March following the operation
of the defendant’s plant, the plant having started a
couple of days before the preceding Christmas; that hut
for the defendant’s plant he would have been there yet
(Ree., pp. 16 and 17); that the noise from the factorv
interfered with his sleep; that it sounded like a street car
when they turned the current on full to run the car at full
speed, and continued that way for twenty-four hours
(Rec., p. 20); that the light from the defendant’s plant
was a glaring light; he had not seen the plant for the past
vear and was not going to unless he had to; that he had
enough of it when he lived there; that he could see the
light and stand in his yard almost any place and read the
newspaper after night (Ree., pp. 20 and 21).
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His wife testified that this noise was a rumbling noise,
continuous day and night, and after the plant started the
smoke from the plant of the defendant company was car-
ried through her house, causing a ehoking sensation; that
there was a very great light which would almost blind her
when coming from the dining-room inte her kitchen, so
that she could not tell where she was going; that this light
came from the windows of the defendant’s plant, which
were subsequently closed, but that even if the windows
were closed the doors were more often left open than
closed and that the light from these doors was a blinding
light; that before the operation of the plant her physical
condition was good and after its operation she had con-
tinuous headaches, and since she moved away she had
not been sick and very seldom had a headache; that after
the plant began operations she had to dust her house
twice a day and then couldn’t keep it as clean as it was
kept before, and that before she could let it go for sev-
eral days without dusting, and the only time she suf-
fered constantly from headaches or such ailments was
the time when she lived on Eighth street while the de-
fendant’s plant was in operation (Rec., pp. 21 and 22).
The dust she spoke of looked like gunpowder, sort of
steely color; that it looked similar to that shown in the
bottle exhibited to her, but was finer; that the doors and
windows of her house were reasonably tight, but the dust
came in anyhow (Rec., pp. 24 and 25).

The witness Sacks testified that after the defendant’s
plant began operating you couldn’t stay there on aceount
of the dirt and noise and explosions; that you would have
thought a U-boat was coming up smashing everything to
pieees; that people would run from all over the neighbor-
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hood (Rec., p. 27); that the terrible flash of light from
the defendant’s plant sometimes alfected his eyes; they
didn’t have to have any lamp burning at all; that the
dust ruined his flowers and interfered with the laundry
hanging out in the yard and necessitated its being washed
all over again (Rec., p. 27); that they were never hoth-
ered that way before; you could see plenty of dust com-
ing from the defendant’s stacks (Ree., p. 28); that his
wife couldn’t keep the house clean if she cleaned every
five minutes; he had the front porch painted and the shut-
ters and hack poreh and by a week after they looked just
as they had at first; that his wife was always complain-
ing, headache all the time (Ree., pp. 28 and 29); that at
night you closed the house tight and next morning it
would be full of smoke and would almost suffocate vou
lying in bed, and the doors and windows would shiver the
same as on a train (Ree., p. 29). On cross-examination
the witness was asked how he could tell the dust from the
defendant’s plant from other dust, and stated it was a
kind of white speck, and if you touch it it makes a kind
of greasy spot, greasy, muddy kind of a white spot (Rec,,
p. 35).

The witness MeCommons testified that since the opera-
tion of defendant’s plant there is a continuous noise, a
rumbling sound like a threshing machine; also a light
from the end of the plant, which shows all night, a jerky,
jumping light; that certain doors are pulled down which
obscure this light at times; that hefore the operation of
defendant’s plant the railroad and other manufacturing
plants in the neighborhood produced no effeet whatever
from smoke or dirt, hut that since the operation of de-
fendant’s plant dirt comes into the house in sueh gquan-
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tities that his wife had to dust twice a day and then
couldn’t keep it clean ; that when the wind blows from the
direction of the plant there is a kind of white dirt blowing
which can be noticed on the street and pavements and
porches, and, if the windows are open, in the rooms; that
this dirt comes from the smokestack of the plant; there
have also been loud explosive noises from the plant, that
the roaring noise is continually annoying, and gives his
wife headaches, which she seldom had before and now
has almost continuously; that the light is different from
an electric or street light; that it is a glaring light and
will blind you if you look at it for any length of time;
that he remains in his house because he cannot sell it
(Rec., pp. 36 and 37). The witness was shown a bottle
of dirt and stated that he had gotten it from the roof of
his house; didn’t do any sweeping, simply went to the
upper corner and picked it up, that is towards Baltimore
street on the front side of the house; that the white flake
coming from the defendant’s plant could be easily de-
tected; that you couldn’t see the dark particles flying
through the air; that he knew they came from the de-
fendant’s plant because you could see these flakes and
because hefore the plant started they had nothing of the
sort, there was no other place for it to come from (Ree,,
37, 39 and 40).

The witness Berkheimer testified that there was as
much difference as between day and night in the condi-
tions prior to the beginning of the operation of the de-
fendant’s plant and subsequently thereto; that since the
operation of defendant’s plant he never sat out on ac-
count of the smoke, dust and stuff that comes from the
defendant’s plant; that the light was a flaring light which
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shines up in the end of his kitchen and undoubtedly dis-
agreeable; that the noise is a continuous rattling noise
like that of a mixing machine (Rec., 46 and 47); that his
property originally cost him $1,150; and with the im-
provements put upon it by him stands him altogether
seventeen or eighteen hundred, and that the highest offer
that lie has obtained since the plant came was $300; that
Lie had been unsuccessful in his attempts to rent his
house; and that for the last year and a half he could get
nobody to go there, he couldn’t rent it even at $10 a
month (Reec., p. 47). '

The witness Jones testified that sinee defendant’s plant
was put up they got all kinds of dirt and soot and smoke,
especially on a heavy foggy day; that the witness has
seen it with his own eyes coming from the plant of the
defendant.company ; that the light from the defendant’s
plant was a sharp sort white, flaring or flittering light,
so strong as to be blinding; that he has also seen sparks
of fire which he traced from the defendant’s stack com-
ing over on the poreh and over his house; that he is a
painter by trade and that the effect of the conditions to
which he testified is that if he puts paint on his house in
the spring of the year in the fall you would’nt know
whether it was painted or not (Rec., pp. 50 and 51).

The witness Anthony testified that he has six children
and before the operation of the plant they were healthy
and very seldom had sore throats or anything; that now
the doctor is continually coming to the house and the
children complain that their heads hurt, that their throats
are dry, and the witness and his wife have the same trou-
ble. His wife complains about headache and dry throat
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and lhoarseness, and that the noise is a constant buzzing
and roaring, and very often a blast, sounds like a cannon
going off; that the night before there were three explo-
sions; that there is a very bright light coming from the
plant, and that if you stood and gazed at it he does not
think your eyes would last very long; that the condition
as to light has been very little improved since the de-
fendant put blinds up (Rec., pp. 57 and 58). He distin-
guishes smoke from the defendant’s plant from smoke
from the railroad by saying that the former was a kind
of lead or lighter color while the latter was black (Ree.,
p. 60).

The witness Blackburn testified that since the defend-
ant’s plant has come and ‘‘kicked up that soot and smoke
people can’t stand it any longer, it is a nuisance to us
people;’” that he knows the soot and smoke come from the
defendant’s plant because it comes right over and drops
down and they can breathe it and see it; that when he
gets up in the morning he can hardly breathe, and he has
to go to work to get out of it; that all night long you can
hear the awful noise that comes from the plant (Rec., p.
62); they were never hothered with dust until the de-
fendant’s plant came down there ‘“and now you could not
nail two doors together tight enough to keep it out”” (Ree.,
p. 66); ‘“that when the wind is north or northwest it
raises Old Harry down there’’ (Reec., p. G8).

The witness McFrederick testified that the conveyor
which runs ten hours out of the twenty-four is very noisy;
that soot, dirt and dust come not only from the stacks, but
from the traps in the roof of defendant’s plant and
through the joints in the roof; that the dust settles over
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everything, is grayish in color and flaky, it is almost
impossible for him to be on his porch or in his yard with-
out getting his head full of soot; that there is a roaring
noise twenty-four hours a day and three hundred and
sixty-five days in the year; that the light from the plant
was worse at first, hut that sides have been put on with
sliding doors, and that when these doors are open the
light is still bad; that this light is a blinding light, after
looking at is there is a kind of blur in front of your eyes;
that the noise other than that of the conveyor is a dull,
harsh sound or roar such as would come from running
electricity (Ree., p. 70); that the dust particles coming
from the defendant’s plant are visible, sort of soot of a
grayish color, ‘‘flakish, white stuff’’ (Rec., p. 72).

The witness Eder testified that he has a wife and seven
children; that they all enjoyed good health up to the time
of the operation of defendant’s plant and since that time
he has had trouble with his throat when he gets up in the
morning, three or four or five mornings in the week he
threw up his breakfast until he got that dark,-black sedi-
ment out of his throat; that it is impossible for him to sit
out on his back poreh unless he had on goggles and a
hood; defendant’s plant throws out a kind of gray white
sediment, white when it settles, which turns black after
it has been lying awhile; that you can watch the flakes
coming from the stacks of the plant until they settle; that
the light from the plant puts you in mind of the Land of
the Midnight Sun and is so bright that if you look at it
and turn away you are liable to break yodr neck, espe-
cially if you are on the back porch and the only way to do
is to shut your eyes when you go down the steps; that
looking at this light was like looking up in the sun, as
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bright as the sun ever gets. On cross-examination the
witness stated that they did not get any dirt or dust from
the other plants in the neighborhood, or from the rail-
road, or if they did it was in such small quantities as not
to ke noticeable. The witness produced some of the dust
which he said he had gathered from the rainspout of his
premises after the rain, and, in speaking of it, on cross-
examination stated, ‘“Well, the grayish matter came out
of the stack, that is the heavier part, you don’t see it
floating in the air, you feel it, but if you happen to be
looking that way you will see a white or gray streak and
as the fire dies out, it comes down there, looks like a slight
snowstorm. We have snowstorms in the Land of the
Midnight Sun,’”” and when asked whether it was the flake
or the black stuff which caused that trouble, stated that it
was the flake and the black stuff and everything, that
what you inhaled was too fine to see, that it was the
heavy stuff that caused the trouble in keeping the house
clean (Rec., . 80). ' )

Mrs. Warner testified that after the plant of the de-
fendant company started operations in 1915 the condi-
tions were something -hardly describable because of the
smoke and soot, which was something awful; that the
smoke annoys them both summer and winter, and when
the house is closed it sifts through the windows and win-
dow frames; that you can see the smoke coming directly
from the stack of the defendant company; she has gotten
up at night and been afraid to go back to bed hecause of
the sparks flying out of the chimney of the defendant com-
pany and the northwest wind carrying them over her
house; that this occurs every night in the weck, the plant
runs twenty-four hours a day, meluding Sundays; that it
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causes a noise described by her as a constant vibration,
which sometimes gets so that you are all of a tremble and
feels like they shut down the current and start up again,
which makes a rumbling noise; this condition is constant
and gets on your nerves, so that you feel your head is
going to explode; that the dust affected her throat; that
she never had a headache before, but has it constantly
since the defendant’s plant began operations; that the
light is constant, but not so great since certain windows
were closed; that if the shutters are up it is very great;
that in summer time they are always up and the light,
after locking at it, causes a blur over your eyes. She
further testified that she had put a cloth out on the pre-
ceding afternoon and produced it and showed the smoke
and soot that had collected on it, and testified it came
from the plant of the defendant company; that the soot
was a gray soot; that when the clothes were wet the dust
would stick to them at first and then run off (Reec., pp.
121 and 122). On cross-examination she said that when
the sparks came out of the defendant’s stack they were
red and white, that they came out-all the time, and when
it falls it is a steel gray flake; that she finds it in her
house no matter how tightly her house was closed; that
+ it felt sandy and gritty to the feet when walking over it
(Ree., pp. 124 and 126), and was of the same color as that
~ shown on the piece of linen (Rec., p. 126).

Her husband, William H. Warner, testified that since
the defendant’s plant has been in operation the smoke
and dirt was such that he couldn’t sit out on his poreh,
and that whether it was a heavy day or a clear day, it
secmed always to come down on them; that if the wind
was blowing from the west or northwest they got the
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dust continuously; that they have explosions at the plant;
that he had to leave his home last summer and go to his
mother’s when he was working on the night shift, so he
could get some rest in the daytime; that there was a
rumbling noise rattling all the time] causing his windows
and doors to shake; that this eontinued twenty-four hours
daily three hundred and sixty-five days in the year, unless
there was a bhreakdown; that the glare of light from the
plant is also very objectionable, and that the plaintiff’s
lot in the back gets as much smoke as they do; that if the
wind was blowing southwest the plaintiff gets it on the
upper lot and if northwest on the lower lot; that the de-
fendant’s plant always throws smoke on one of the plain-
tiff’s lots if the wind is in that direction; that they have
dirt and smoke from the defendant’s plant most all the
time, and it is useless to paint the woodwork in his house
because the soot and smoke adheres to the paint and
makes it look like a piece of emery cloth (Reec., pp. 132
and 133).

The witness Fnsor testified that one of the plaintiff’s
Iots i1s north of his house and one south and one west;
that the one west is between the defendant’s plant and
his house, that the one north faces the defendant’s plant
and the one south is hetween 200 and 500 feet away from
the defendant’s plant; that when the defendant’s plant
first started they had only one furnace, it was not quite
so bad then, hut that now they have two furnaces and
there is more noise and the dirt is much greater, and it is
impossible to live there with any satisfaction; that it is a
noise like a dynamo, a rumbling noise; that lving in bed
it feels like vou are shaking, you can’t sleep with any
satisfaction; that it is continuous, greater sometimes than
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at others, but enough to annoy you all the time; that
when getting a northwest or west wind it drives the dirt
and dust right over and all through the house, all the oak
furniture has a blue cast over it, the furniture never had
this appearanece before defendant’s plant started up; that
he could see this dust or soot coming from the defend-
ant’s plant; that it seems like smoke all the time in the
house (Rec., p. 138) ; that the light from the plant is awful
strong, and if you look at it it blinds you; that this light
shines on the plaintiff’s Orleans street lot and that the
defendant has the doors open every night; at one time
the defendant’s plant broke down for three or four days
and they were rid of the noise and rid of the smoke an:l
dirt and had nothing to interfere with them; that the
plaintiff’s Orleans street property gets the same kind of
dirt as the witness’ house; that he had never noticéd
about the dirt on the plaintiff’s Fairmount avenue and
Baltimore street lots; that the noise coming from the de-
fendant’s plant can be heard down on Lombard street,
three squares away (Reec., p. 139).

On cross-examination the witness testified that when
the wind was from the south and from the east he did not
" get any smoke from the defendant’s plant bhecause he
lived southeast of the building, hut there were very few
days in the year when the wind was blowing from the
south, southeast or east, the biggest part of the year they
got the west or northwest wind; that it was only one day
in five or six that they wouldn’t get any smoke on the
average, or giving a rough estimate about fifty-two days
in the year; they got the noise constantly.

The witness Chenoweth testified that defendant’s plant
was separated from the plaintiff’s Orleans street lot by a
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fence; that the plant stands in about what would be Fay-
ette street, or about a square from where the plaintiff’s
Fairmount avenue lot began; that the light from the de-
fendant’s plant was awful, but he does not get as much
light as he used to; coming from the Philadelphia road
toward his house there is an awful light there; that the
- building of the Maryland Mantel Works has blocked the
light somewhat on the plaintiff’s Fairmount avenne lot,
but there is a severe light on the rear lot; that the dust
from the defendant’s plant keeps them ecleaning con-
tinuously and he eannot use his hack bedroom hecause of
the dirt and the noise. The witness was shown a photo-
graph marked ‘‘Plaintiff’s Exhibit No. 777 and testifie(]
that the conditions as shown in the photograph are such
as they have in the neighborhood nine days out of ten,
and that they had no such conditions before the defend-
ant’s plant began to operate; the output of the defend-
ant’s stack is altogether different from train smoke or
street dust, that the dirt that comes from that plant is a
lightish eolor and it is in little flakes (Rec., pp. 143 and
144) ; that the operation of the defendant’s plant is con-
tinuous and the noise from it continues day and night;
that it is useless to attempt to paint his poreh on account .
of the dust from the defendant’s plant; that this dust
gets on the paint and makes it look like a piece of emery

paper.

The plaintilf also deseribed the conditions as he found
them upon his own property after defendant’s plant
started operations. These conditions he stated were very
objectionable and altogether different from the condi-
tions as they existed before; that the smoke from the
other industrial operations was not of sufficient quantity
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to Lie noticeable in the sense of being objectionable; that
the output of the defendant’s stack is easily distinguish-
able and enveloped the whole section; that the photo-
graph ‘“Plaintiff’s Kxhibit No. 7°’ correctly represents
conditions as they existed at the defendant’s plant and in
the neighborhood on the day it was taken. He stated the
wind was in such a direction that the effect produced in
the photograph was produced and could have been pro-
duced only by the output of the defendant’s plant; that
at other times when Le stood above Orleans street where
the photograph was taken and looking down towards the
“houses he had erected on Fighth street he was hardly
able to discern them on aceount of the density of the out-
put from the defendant’s stack; that these conditions are
not so aggravated upon his Baltimore street lot, but are
rather serious and objectionable; that when standing on
that lot fifteen or twenty minutes, when he would leave
his clothes and his hat would be covered with a light Aaky
substance and also with a dark substance, which was not.
on his clothes when he went there; that this came from
the defendant’s plant, as he could see the direction of the
output, and the stuff would seem to settle over him and
over the ground and the neighborhood, and there were no
other industries in the neighborhood from whieh it could
have come. These conditions were not present prior to
the operation of the defendant’s plant; that the noise
from the plant reaclies him when standing on his Balti-
more street lot and is loud and he knows of no plant in
or around Baltimore that gives forth a noise of a similar
kind or character; that it is extraordinarily loud and in-
tense; that at the present time his Baltimore street lot
was not affected by the light; that this ohjectionable light
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is shed over his other property when the doors of the
defendant’s plant are raised and when he has been upon
his property the doors are raised ahout as much as they
are closed (Ree., pp. 154-159).

The witness Mcrriken testified that he had been upou
. plaintiff’s property a number of times since the defend-
ant’s plant was in operation; that there was quite a lot
of light emitted from the defendant’s plant, so much so
that it was unbearable to him; that the dust and dirt from
the defendant’s plant was precipitated all over the plain-
tiff’s property; that it was very disagreeable and he was
anxious to get away from there just as soon as he could
(Rec., pp. 166 and 167); that there was a great deal of
noise from the plant, which was continuous while he was
there; that these things have affected the value of the
plaintiff’s property as well as affected the entire neigh-
borhood; ‘“that real estate is susceptible to all kinds of
changes, any condition that is unusual, that is extraor-
dinary- would affect the value” (Ree., p. 175).

The witness Ferguson testified that every time he had
been in this section during 1916 he has seen the opera-
tion of the defendant’s plant, emitting volumes of sub-
stance from its smoke-stacks and producing considerable
noise and light; that he had seen the substanee from the
smoke-stacks going in all directions, going up in the air
and coming down; that he had been down there with tho
specific purpose of noticing conditions probably twelve
times in the last vear (Ree., pp. 193 and 194); that he
had been down there prior to the operation of defendant’s
plant and there were praetically no smoke conditions in
the neighborhood; that since this plant was in operation
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this condition of noise, smoke, light and dust enveloped
the whole immediate surrounding section, and put a dif-
-ferent phase upon the situation.

Dr. Martin F. Sloan, a physician engaged in active
practice for ten years, in charge of the Kudowood Sani-
tarium for the treatment of lung diseases, testified that
e had visited. the locality a few days before and saw the
output of the defendant’s stack, which was a thick heavy
cloud of light brown appearance, and at the time was
enveloping all of the houses on Kighth street; that this
output caused a tickling sensation in his throat, followed
later by a desire to cough and more or less spasm of the
vocal cords on an attempt to speak (Rec., pp. 115 and
116) ; that he was in the street between these houses and
defendant’s plant and this smoke cloud seemed to bhe
settling right over the street; that it would not take very
much pure silica to injure you, but that just a little would
tickle; that he got in the cloud purposely and groped his

way out, ‘‘but it was rather dark’ (Reec., pp. 119 and
120).

The conditions which the witnesses have deseribed are
shown in photographs offered in evidence, which, hy
agreement of counsel, are to be exhibited to this Court.
The testimony of the photographer, Waldeck (Reec., pp.
111 and 112), shows the point or points at which the
camera was placed to take the pictures.

The witness Lehman explained the fusion of iron, coke
and quartz into ferro-silicon by the use of an cleetrie are,
and stated that from the intense heat considerable of the
silica is set free as silica hydride, and goes up the stack
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and as soon as it reaches the outside air there is a chem-
ical combustion and the hydrogen is thrown off, leaving
the silica with a small amount of carbon adhering to the
flakes, which gives the output sometimes a white and
sometimes a black appearance (Rec., pp. 87 and 93). He
analyzed the sample taken from the defendant’s stack
and testified it showed 77.70% silica oxide. The sample
analyzed by the witness Glaser showed a siliea content
of 56.59% (Rec., p. 113). '

It is submitted that the testimony adduced by the
plaintiff as to the conditions in this locality as a conse-
quence of the operation of the defendant’s plant, as the
same is now being operated, not only shows a most un-
usual and extraordinary interference with the physical
comfort and enjoyment of persons in the neighborhood,
but the evidence establishes to an overwhelming degree
that these conditions were almost unbearable to persons
of ordinary sensibilities. The witnesses testifying for
the plaintiff were numerous and taken from various walks
in life, but most of them were of that class of people of
whom it cannot be said that they are peculiarly sensitive
to dust and dirt conditions, or easily and acutely affected
by noise and the like. With unanimity they testified as
to the intensely disagreeable results of the operation of
the defendant’s plant, as now condueted, to persons upon
the adjoining property.

The test of whether a trade or business as eonducted
amounts to a nuisance is not whether the trade or busi-
ness, as carried on,. is injurious to health or physically
damaging to property, but whether it interferes with the
reasonable and comfortable enjovment by another of his
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property or depreciates the value thereof. If it does
either of these things, an action for damages will lie.
There are numerous decisions of this State, but we shall
cite only Susquehanna Fertilizer Co. vs. Malone, 73 Md.
268 ; Baltimore Belt R. R. Co. vs. Sattler, 100 Md. 306,
102 Md. 595; Taylor vs. Mayor and City Council of Bal-
timore, 130 Md. 133. The Courts are practically unani-
mous in holding that it is not necessary, in order to ren-
der a trade or business a nuisance, that it shall be injur-
ious to health, it being sufficient if it causes substantial
discomfort or materially disturbs one in the ordinary
comforts of life. Joyce on Nuisance, Section 87, an!
there is no distinetion whether the matter complained of
as being discharged upon another’s property be smoke,
smell, noise, dust, water or any gas or fluid. Fertilizer
Company vs. Spangler, 86 Md. 562, 570.

In the case of Taylor vs. Mayor and City Council of
Beltimore, supra, the matter complained of was odor dis-
charged from the Back River disposal plant of the Mayor
and City Council of Baltimore upon the plaintiff’s ad-
joining property, the dwelling house being about one-
quarter of a mile distant therefrom. In passing upon
the plaintiff’s right to recover, this Court stated that the
conditions at plaintiff’s proparty were undoubedly wholly
different from what they were before the plant was ope-
rated, ‘‘since then the conditions are described as some-
thing ‘terrible at times,” ‘nauseating’ and ‘simply intol-
erable,” ‘smell like everything nauseating,” a ‘pungent,
strong and nauseating odor, ete.” They are not bad all
the time, but when there is a southwest wind or the atmo-
sphere is heavy they are particularly so.’”’ Such evi-
dence was held sufficient to establish the fact that the
City was maintaining a nuisance.
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In the Sattler cases, supra, the nuisance alleged was
the discharge of smoke upon the plaintiff’s unimproved
property, depreciating its value, and the evidence showed
that smoke in large quantities was discharged upon the
plaintiff’s said lands from the frains and from locomo-
tives through an open cut as the trains passed through
the Belt Line tunnel. This was held to establish a
nuisance.

In the case at bar the plaintiff owned a strip of land on
the west side of Iighth street, extending for a distance
of three city blocks, with an average depth of 120 or 125
feet, the center block of which he had improved with a
two-story development, and disposed of the houses to
rarious individuals, some of whom were witnesses in this
case. All of these witnesses testified as to the attrac-
tiveness, suitability and desirability of the neighborhood
for residential purposes of people in their walk of life,
prior to the operation of the defendant’s plant; and they
described a condition since that operation continuous for
twenty-four hours in the day and three hundred and
sixty-five days in the year as a result of that operation,
which was almost intolerable, and which simply ruins the
neighborhood so far as dwelling therein with any com-
fort or enjoyment is concerncd. Under such eireum-
stances, it would be most remarkable if the plaintiff could
not recover damages from the defendant. There is and
can be no question but that the dirt, dust, smoke or what-
ever you may call it whicli the defendant causes to en-
velop the plaintiff’s property almost constantly, if the
witnesses are to Le bélieved, and the constant noise an:l
the light emitted from the defendant’s property and cast
upon the plaintiff’s property depreciates and seriounsly
depreciates the value of that property.



33

The plaintiff has the right to develop his property in
any way he sees fit. The defendant has eompletely de-
prived him of the right to develop that property for
dwelling-house purposes,—just as completely as though
it had caused the premises to be constantly flooded with
a stream of water, instead of causing dust and dirt, noise
and light to be thrown thereon. Not only has the defend-
ant invaded the rights of the plaintiff, but, by that in-
vasion, it has destroyed the utility of the plaintiff’s prop-
ery. That the plaintiff’s property was adapted for
dwelling-house purposes is conclusively established by
the fact that a portion of the whole parcel of which the
property in question is a part was so improved and the
houses all disposed of by the plaintiff; that persons who
purchased them dwelt there in comfort and enjoyment
for several years prior to the beginning of the operation
of the defendant’s plant; by the further fact that other
property in the same neighborhood was developed for
residential purposes; that such development was grad-
ually extending toward the east; that there was no indus-
trial development in the neighborhood which interfered
with the ocecupation of other property in that neighhor-
hood for dwelling house purposes. It needs no argument
to show that if property cannot be occupied by human
beings, without their being subjected to the greatest phy-
sical disecomfort and annoyance, the value of the property
is very seriously impaired for dwelling Louse purposes
and also for other building purposes. 1In these days peo-
ple are demanding more and more comfortable surround-
ings,—not only in their homes, but in the workshop, and
anything which interferes with that must of necossity
affeet the desirability and the value of the surrounding
property.  Apart from that, however, the defendant has
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completely destroyed the use of the plaintiff’s property
for dwelling house purposes, and certainly impaired its
value. In the case of Peck vs. Elder, 3d Sandf. 126, the
property in question was vacant property and the alleged
nuisance arose out of the operation of fat-boiling works.
The Court held it was of no consequence whether the
plaintiffs resided on that property or not, it being suffi-
cient that the nuisance tended to diminish its value by
preventing its being occupied by them or by good tenants,
or by destroying its value as building lots.

The demand for houses in that section was so great at
the time this suit was tried that one of the witnesses
stated that he doubted if you could find ten vaecant houses
in the whole of Highlandtown (Ree., p. 92).

The witness Merriken stated, after testifying as to the
conditions which he observed in the neighborhood and
upon the plaintiff’s property after the defendant’s plant
started operating, that the smoke and glare and soot and
other things complained of from the defendant’s plant
had affected the value not only of the plaintiff’s prop-
erty, but the property in the entire neighborhood; that
real estate was susceptible to all ¥inds of changes, and
that any condition which is unusual or extraordinary will
affeet its value (Rec., p. 175).

The witness Ferguson, after stating what he had ob-
served in the neighborhood and upon plaintifl’s property
from the operation of the defendant’s plant, said ““This
condition of noise and smoke, light and dust enveloping
this whole surrounding scetion, immediate surrounding
seetion, puts a different phase upon the situation than
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what it did before this, a condition entirely different’’
(Rec., p. 195).

The witness Rohe testified that he paid for his property
before the plant started in operation $1,050, and sold it
after the plant started up for $750, beecause he couldn’t
live there any longer. In connection with this sale it is
rather significant that the purchase was made by or
through Mr. Caughy, the real estate expert of the de-
fendant. It must also be remembered that at the time of
this sale the defendant’s plant was being operated with
one unit only, whereas subsequently and now it is heing
operated with two units. This appears from the agree-
ment filed in the case, wherein it is shown that at the
time of the institution of the suit the plant was being
operated with one unit. Mr. Rohe sold his property and
moved away sometime in March, 1916, preceding the in-
stitution of suit.

The witness Berkheimer testified that he paid for his
house $1,150, and put six or seven hundred dollars’ worth
"of improvements on it, so that it stood him altogether
something like eighteen hundred dollars, and that the best
offer he had been able to obtain for the same was $800,
and that he couldn’t even rent it for $10 a month, that he
could not get anyone to occupy it (Rec., p. 47).

Therefore we say there was abundant evidenee from
which the jury could find that the plaintiff’s property
had materially depreciated in value, and the fact of that
depreciation was for them to find.

So likewise is the extent of the depreciation, under the
authorities in this State, a question solely for the jury;
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and in the first Sattler case, reported in 100 Md. 306,
supra, this Court decided that no evidence of such extent.
of damage was admissible. The authorities are at vari-
ance upon this question, but the rule, so far as this State
is concerned, is now well settled that the extent of the
damage is solely and exelusively a question for the jury
to decide, and the plaintiff will not be permitted to offer
testimony of such extent. 1t is true the plaintiff may
offer evidence as to the value of his property before and
the value of his property after the alleged nuisance, but
this is as far as he can go. The plaintiff in this case
undertook to comply with this rule, and the rulings of
the lower Court in this respect will be hereafter . dis-
cussed. The jury, however, are not bound by this evi-
dence. They are given a free hand, subject only to the
limitations preseribed by their instructions as to the
measure of damages, especially where the jury themselves
have visited and viewed the premises as in the case at bar.
It follows, therefore, logically and irresistibly, that where
a nuisance is alleged and proven and the evidence is such
that reasonable minds could infer therefrom that prop-
erty affected thereby has in fact depreciated in value, the
question of the extent of the depreciation is for the jury
to decide, and must be left to them, irrespective of testi-
mony, expert or otherwise, as to the market value of the
property itself after the alleged nuisance. This is not
only the logical result of the rule announced in the
Sattler and other cases, but is the position which was
expressly adopted by this Court in the case of Western
Maryland R. R. Co. vs. Martin, 110 Md. 554. This was a
suit for damages on account of the maintenance of a nuis-
ance.  The nuisance consisted of the railroad company’s
constructing and maintaining an embankment with a eul-
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vert of insufficient size for the passage of water in times
of ordinary freshets; and, as a result thereof, the plain-
tiff’s reversionary interest in certain property was
damaged, the property being occupied by a tenant. At
the close of the case the defendant sought to take it from
the jury. The case was allowed to go to the jury, how-
ever, under the 1nstruct10ns of the plaintiff, which were
defective in not conﬁnmo his right to recover, in respect
to the alleged injury to the land and houses thereon, to
the damage to his reversionary interest therein, an(l in
not directing the jury as to the precise elements of dam-
age for which the plaintiff was entitled to recover. The-
Court, in disposing of the exceptions to the plaintiff’s
prayers and exceptions arising from the refusal to grant
the defendant’s prayers, cited the Sattler case and stated:
‘‘In that case, as in the present, the plaintiff had offered
evidence of a variety of facts tending to show an inter-
ference with the use and enjoyment of the property and
the fruits and products grown thereon, but had offered
no evidence of actual loss by diminution in the market
value of the property.

““In the case before us the record contains * * * evi-
dence of injury to the land and to the two houses, the
measure of damage for which, in so far, if at all, as it was
permanent, would be the depreciation, if any, in value of
the plaintiff’s reversionary interest therein caused by
the construction of the embankment.”” (See page 564).

“‘If the third prayer had properly directed the jury as
to the precise elements of damage for which the plaintiff
was entitled to recover in case they found in his favor,
we would not have regarded the granting of the first an
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second prayers as reversible error, because we cannol say
that there was no legally sufficient evidence of wnjury to
the plaintiff’s reversionary interest in the farm by the
flood of June 17th, 1906.”" (See page 562). (ltalics ours).

The Court, therefore, held there was no error in re-
fusing the defendant’s prayers seeking to withdraw the
case from the jury.

And we say with a great deal of confidence that the
lower Court in the case at bar was clearly in error in
granting the defendant’s prayers taking this case from
the jury, and especially where, as in this case, the jury
not only had the benefit of the most overwhelming evi-
dence tending to show, as a result of the operation of de-
fendant’s: plant, a condition upon plaintiff’s property
well-nigh intolerable and which necessarily affeets its
value, but where they themselves have visited and viewed
the condition and the plaintiff’s premises.

IL

THE ERRORS OF THE LOWER COURT IN ITS
RULINGS UPON THE EVIDENCE.

For convenience of discussion, the rulings of the Court
upon the evidence will be grouped, as far as may be prac-

ticable. These rulings are emhraced in plaintift’s excep-

tions one to thirty-seven.
(a) Plaintiff’s First, Second, Third and Fourth IFxecep-
finns (Ree. pp. 91, 92, 96 and 113).

The witnesses Lehman and Glaser, both of whom were
conceded to be competent chemists, had analyzed the
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output of the defendant’s stack, and the witness Lehman
had also analyzed the sample of dust taken from the
spout of the Steiner Mantel Company across the street
from the defendant’s plant, and also the sample of dust
taken from the bottle which was testified to have been
gathered from the roof of the building 114 N. Highth
street, in the immediate vieinity of defendant’s plant,
and which witnesses had testified was similar in appear-
ance to the dust which they had seen coming from the
defendant’s plant; and had also analyzed a sample of
what was designated by the witness to be ordinary street
dust taken from the roof of the building No. 210 E. Lom-
bard street, which was not in the neighborhood of de-
fendant’s plant. The witness Glaser had also analyzed
a sample of dust taken from the roof of 114 N. Eighth
street. The Court refused to allow these witnesses to
testify as to the comparison of the constituents, and
especially in the matter of silica content, of the outpnt
of the defendant’s stack with that of the samples above
mentioned. This refusal constitutes the Plaintiff’s First,
Second, Third and Fourth KExceptions. The object of
this testimony was for the purpose of showing that the
constituents of the defendant’s output were practically
the same as the constituents of the dirt or dust taken from
the roofs or spouts in the immediate neighborhood, and
totally unlike, especially as to silica content, the dirt or
dust gathered from buildings far removed from the
defendant’s plant; and that by reason of this silica con-
tent the dust from defendant’s plant caused far greater
physical discomfort to persons enveloped by it than ordi-
nary dust or smoke.

Many of the witnesses testified that the contents of the
bottle I'Gfem“ed to in the Plaintiff’s Second and Fourth
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Exceptions were similar to what they had seen coming
from the defendant’s plant, and similar to the dust they
had found in their own houses. The purpose of the testi-
mony excluded by the rulings of the trial Court which
forms these exceptions was to identify the contents of
the bottle and the contents of the spout taken from the
Steiner Mantel Company as the output of the defendant’s
stack, by comparing their analyses and especially their
analyses as to silica content, and to establish the fact
to the jury that the anaylsis of ordinary street dust
showed a radically lower silica content than that of the
output of the defendant’s plant,—just as it was shown
there was a radically lower silica content in locomotive
dust than in that of defendant’s plant (Rec., p. 90). This
was a perfectly competent inquiry and tended to cor-
roborate the testimony of the lay witnesses in their iden-
tification of the defendant’s output. In addition to that,
the comparisons would have served as the basis of opin-
ion of the medical expert who followed these witnesses as
to the difference in effect upon the physical comfort or
health of people inhaling dust with a high percentage of
silica content and persons inhaling the ordinary strect
dust and locomotive dust with a low percentage of silica
content.

(b) Plaintiff’s Fifth, .Si;rﬂz,, Seventh, Fighth, Ninth,
Tenth and Nimeteenth Exceptions.

(Rec., pp. 116, 117, 118, 120, 156 and 168.)

All these exceptions have to do with the effect of the
operation of the defendant’s plant upon persons living
or being upon the adjoining property. Such evidenee
was offered not for the purpose—even in the case of the
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plaintiff himself—of introducing the physieal discomfort
or illnesses of the witnesses as an element of damage, but
for the purpose of showing, or tending to show, that the
plaintiff’s property could not be occupied by anyone
without suffering great physical discomfort, and the wit-
nesses offered for that purpose were taken from various
walks of life. Some of the evidence the Court let in,
but stated he would strike same out if not followed up by
expert evidence connecting the suffering which the wit-
nesses described they felt from the operation of the de:
fendant’s plant with that operation. He would not, how-
ever, allow the plaintiff and the witness Merriken to de-
scribe the effect upon them, and this action forms the
Tenth and Nineteenth Execeptions; and he would not
allow Dr. Sloan, the lung specialist, to testify as to the
connection between the physical suffering which some of
the witnesses testified they had experienced as a result
of the output of the defendant’s stack and that output,
upon the assumption that the witnesses had suffered as
they had testified, and that the output contained the
silica content which teh chemists testified it contained.
Neither would the Court allow the doctor to testify as to
the effect upon persons of coming in contact with and
breathing atmosphere for a long time containing the out-
put from the defendant’s stack, especially upon the as-
sumption that the defendant’s plant was continuously
operated. The refusal of the Court to allow this testi-
mony to come in forms the Plaintiff’s Fifth, Sixth,
Seventh, Eighth and Ninth Exceptions.

It is axiomatic that the thing which gives value to land,
especially urban or surburban land, is the fact that it may
be occupied and used by human beings. Anything which
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tends to cause annoyance, physical discomfort or ill-
health to persons so occupying a particular piece of prop-
erty, or living in a certain locality, necessarily affects the
value of that property and the desirability of the locality.
Any evidence which tends to show that one person is so
using his own land as to unreasonably interfere with the
physical comfort and enjoyment of persons who are oc-
cupying adjoining land is the strongest kind of evidence
to show that the value of that adjoining land has been
affected thereby, as such evidence establishes, or tends to
establish, the unhealthy condition or non-desirability of
the property for occupation by human beings. Cohen vs.
Bellenot, 32 S. K. (Va.) 455.

(¢) Plaintiff’s Eleventh and Twelfth Exceptions.
(Ree., p. 159.)

The plaintiff sought to bring before the jury the price at
which he sold, before defendant’s plant was in operation,
the houses he had erected upon his property, and whether
the sale was at a profit or a loss, and the refusal of the
Court to allow this testimony formed the Eleventh and
Twelfth Exceptions. This testimony would have a ten-
dency to establish the suitability, adaptibility and ad-
vantage of the plaintiff’s property for two-story develop-
ment purposes, and the testimony excluded was admis-
sible for that purpose, if for no other reason. ‘

() Plaintiff’s Thirteenth, Fourteenth, Fifteenth, Six-
teenth and Seventeenth Exceptions.

(Rec., pp. 160, 161 and 162.)

These exceptions are not pressed.
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(e) Plaintiff’s Eighteenth, Twenty-fourth and Twenty-
fifth Exceptions (Ree., pp 163, 182 and 185).

These exceptions arose from the refusal of the Court
to allow the plaintiff to testify as to what he paid for his
property and to allow the witness Cole to testify as to
the value of the plaintiff’s property prior to December,
1915. In view of the fact, however, that evidence of this
value was given by the witness Merriken, the ruling of
the Court upon these excepfions may not constitute re-
versible error. Parks vs. Griffith & Boyd Co., 123 Md.
233, 244. '

(f) Plamtff’s Twentieth Exception.
(Rec., p. 173.)

This exception arose from the action of the Court di-
recting the witness Merriken that he could not give as
one of his reasons for the valuation which he put upon
the plaintiff’s property forced sales of other property in
the immediate vicinity.

There was no question about the witness’ competency
to testify as to real estate values in the neighborhood of
plaintiff’s property. He had been dealing in property
in that vieinity for the last ten or fifteen years, and had
testified, without objection, as to the value of the plain-
tiff’s property before the defendant’s plant began ope-
rating, and its value afterwards. There are many things
which a real estate expert takes into consideration in
forming his opinion as to values. This witness stated
that real estate men, in forming opinions, take into con-
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sideration all the facts they themselves possess, all the
surrounding circumstances and sales of all kinds. Their
training teaches them how to assimilate this information
and form an opinion as to value. The mere fact that one
of the things which he has given some consideration is
something which, in itself, is inadmissible to establish the
point in issue, is no reason for the Court’s excluding its
consideration from the trained mind of the expert. The
Court is confusing a fact which might affect the weight
of the expert’s testimony wifh the admissibility in evi-
dence of that particular fact to establish the point in
issue. The general rule is that a witness may state any
fact or circumstance which he considered in forming his
judgment, even though the faect would be otherwise in-
admissible. B. & 0. R. R. Co. vs. Hammond, 128 Md.
237, 242.  In Baltimore vs. Hurlock, 113 Md. 674, among
other data which the expert stated he took into consid-
eration in forming his idea as to the value of a piece of
property was a card containing, among other things, sales
in the vicinity reported by auctioneers. The ruling of
the lower Court, however, in this respeet is probably not
of any great importance, because there is no evidence in
the record that the witness did base his opinion in part
upon any public sale and no cvidence that there was any
public sale of property in the neighborhood.

(9) Plamntiff’s Twenty-first Exception.
(Ree., p. 177).

The witness William E. Merriken, testified that he had
been engaged in the real estate business for twenty-six
vears; that he was familiar with property values in the
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section where plaintiff’s property is located, and had
been selling property in that vieinity for the last ten
or fifteen years, and described in detail both the plain-
tiff’s and defendant’s property, and several Dblocks
around these properties, with the improvements there.
upon. The witness then stated he had been upon plain-
tiff’s property, that is the very property damage
to which is the subject matter of this suit, several times
since the defendant’s plant had.been in operation, and
observed the conditions there which he also deseribed
(Ree., pp. 166 and 167). There was no question as to his
competency to testify as to the market value of the plain-
tiff’s property before and after the defendant’s plant bhe-
gan operating. Without the slightest objection, there-
fore, on the part of defendant’s counsel, he gave the value
of the first and second lots deseribed in the agreement
set out on page 8 of the record before the defendant’s
plant began operation as $13,000, and their value aftev
the defendant’s plant began operations as $4,960; and
the value of the third and fourth lots described in said
agreement as $11,470 before the said plant began operat-
ing and as $8,725 after its operation (Ree., p. 168).

The valuations of the plaintiff’s property given by the
witness after the defendant’s plant commenced opera-
tions were stricken out, or, as subsequently explainad,
were intended to be stricken out by the Court under the
circumstances hercinafter mentioned. This action of the
Court is the basis of Plaintiff’s Twenty-first Exception.
How the subsequent interpretation by the Court of its
ruling in this respect upon the motion made by the de-
fendant’s counsel, and which was the foundation of the
ruling, changed altogether the meaning of that motion,
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as interpreted by counsel for the defendant who made
it, and how counsel for the plaintiff were misled as a con-
sequence thereof will be hereafter discussed. For the
time being, the argument will proceed upon the theory
that the witness’ opinion as to the value of the plain-
tiff’s property since defendant’s plant has been in opera-
tion has been stricken out. The witness had given his
opinion as to the value of the plaintiff’s property both
before and after the operation of the defendant’s plant,
and he was then asked to give his reasons for his valna-
tions. He then deseribed in great details various trans-
actions that had taken place in the neighborhood, leases,
mortgages and sales, most of which he himself had nego-
tiated; he gave figures on a fee basis and on a leasing
basis and upon a front foot basis, and also upon taking
the lots in the aggregate, and analysed the fignres mi-
nutelv. The witness’ testimony shows his entire famili-
arity not only with the plaintiff’s property, but with the
whole surrounding neighborhood, and with all conditions
there and especially the conditions surrounding plaiu-
tiff ’'s property and the immediate vicinity thereof, both
before and after defendant’s plant began operating.
Moreover that familiarity was not a familiarity origina-
ting with this suit; but a familiarity acquired from the
witness’ investigation of the activities in this particular
neighborhood for the past ten or fifteen years. It was
not only abundantly established that the witness was 4
man whose active pursuit of his business aceustomed him
to value real estate, but it was practically conceded all
through the case that he was perfectly competent to give
the valuation of the plaintiff’s property prior to the
operation of defendant’s plant. And there was not a
breath as to the witness’ incompeteney to testify as to the
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value of the plaintiff’s property after the defendant's
plant began operations until the witness was told by the
Court that he could give any reasons why he thought the
operation of the defendant’s plant affected the plaintiff’s
property, and, in response to that declaration of the
Court, said: ““I thought T explained that previous to
1915 this property (indicating) was not subjected, nor
that property (indicating) subjected to the gas, smoke and
soot and glare or flame or whatever you choose to call it
that comes from this particular property. Since that
time the property has been subjected to it and, in my
Judgment, has affected the salability of that property
to the extent that I have indicated in dollars and eents?’
(Rec., p. 176). The witness had previously stated that
the soot, ete., from the defendant’s plant affected the
value of the plaintiff’s property, and had affected the en-
tire neighborhood; that real estate was susceptible to all
kinds of changes, and that any condition that was un-
usual and extraordinary will affect its value (Ree., p.
175). The witness had also stated, in speaking of the
. valuation which he had placed upon plaintiff’s property
subsequently to the operation of defendant’s plant, that
in forming their ideas as to values real estate men take
into consideration all the facts that they possess them-
selves as to surrounding circumstances, and sales of all
kinds which had taken place, and he mentioned two sales
which he had heard of since the defendant’s plant was in
operation, one of a lot 375 feet and 10 inches with a depth
of 219 feet on Union Railroad for $6,500, and the sale of
another lot for $800, the fact of the sale and the figures
being given him by other.parties; that could not say
personally, upon interrogation of the defendant’s coun-
sel, whether' the sales were private or public, and he
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stated these sales were one of the reasons for arriving at
his ideas of valuation; and that in view of all the facts
and circumstances, as he understood them, his judg-
ment was that the present value of the plaintiff’s prop-
erty was $4,960, for the Orleans street lot, and the little
lot in the rear, and $8,725 for the Fairmount avenue lot,
including the Baltimore street front (Rec., p. 168).

Other than the sales above mentioned, there had not
heen a sale in this section or territory since the defend-
ant’s plant started in operation about fifteen months
previously to the time the witness was upon the stand
(Ree., pp. 175 and 176). As before stated, it was practi-
cally conceded, because there can be no possible question,
that the witness was competent to testify as to the value
of the plaintiff’s property before defendant’s plant start-
ed in operation. Why is lie so competent? Because, in
the first place, he is a man whose business and training
teach Lim how to acquire and assimilate information af-
fecting real estate values, and he is accustomed to apply
that information in a practical way in determining such
values; because, in the second place, he is thoroughly
familiar personally with the plaintiff’s property and the
surrounding neighborhood, such familiarity being gained
through active participation in the great majority of the
real estate transactions in that neighborhood for the past
ten or fifteen years, and making himself acquanited with
the partienlars of those not under his personal super-
vision, and keeping in touch with the entire situation gen-
erally. If he was eompetent to express an opinion as to the
value of the plaintiff’s property before December, 1915,
when defendant’s plant began operating, why is he not so
competent to express an opinion as to its value after the
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plant began operating? Certainly he possessed no less in-
formation in the one case than he did in the other. True he
could not fortify that opinion with numerous sales in the
one case as in the other, because there were no sales in
that whole neighborhood after that plant began opera-
tions, other than those the witness mentioned, and no
sales at all in that immediate section (Reec., pp. 175 and
176). Whether there were any sales at all, or whether
such sales were public or private, could not affect the
witness’ competency to give his opinion as to the value of
the plaintiff’s property, whatever effect that fact might
have upon the weight of or importance to be attached to
his opinion. Even as affecting the weight of his opinion,
there was no evidence to show that the sales were not
private sales. He knew nothing about the sales personal-
ly, he knew the lots which were sold and the sale prices
were furnished him by other parties. If he were basing
his opinion upon sales which were public sales and not
private sales, it was the duty of counsel, seeking to dis-
credit the effect of his opinion, to show those facts. This
was not done. Furthermore the witness stated, in ve-
spect to these sales, that they formed only one of many
reasons for his valuations (see Mayor and City Couneil
of Baltimore vs. Park Corp., 126 Md. 358, 365).

It is a matter of common knowledge that a real estate
broker must and does take into consideration, in form-
ing his opinion as to values, many things besides a sale
or two, no matter what the nature of the sale, of similar
property in the vicinity. He considers sales of all kinds,
private and public; and he considers prices at which the
owners of similar property in thab vieinity hold theiz
property; he considers bona fide offers that have been
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made for such property; he considers the adaptability of
the property for various purposes and in what its high-
est utility consists. Many of these things would not he
competent or have sufficient probative value, standing
alone, to be allowed to go to the jury. TFor instance, in
many jurisdictions sales of similar property in the im-
mediate viecinity are not admissible in evidence as prov-
ing value; but no one ever heard, even in those jurisdie-
tions, that a real estate expert, in forming his judgment
as to value, could not take such sales of property into
consideration. Other jurisdictions, including this State,
allow private sales of similar property, if made within a
reasonable period in respect to the time when the valua-
tion of the particular property is to be established, to be
introduced in evidence for the purpose of establishing
that valuation, independently of and irrespective of any
opinion or judgment of a witness. Tt would be foolish
to say that a real estate broker, who is familiar with the
property in the whole surrounding neighborhood, cannot
give any opinion as to the value, because he cannot bolster
up that opinion with evidence of private sales of similar
property in that neighborhood. If there were any such
sales or many such sales of similar property, similarly
affected, we would probably not need the opinion of any
witness to establish the value; but to deprive a plaintiff
of the benefit of the opinion of a witness qualified to ex-
press that opinion, simply beeause there have been no
sales, or no sufficient salcs of property similarly affected
by the nuisance, to serve as the foundation of that opin-
ion is not only contrary to law but in our judgment is the
height of absurdity.

It is self evident that the value which a real estate wit-
ness puts upon a particular picce of property eannot he
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demonstrated with any certainty. It is a mere matter
of judgment, and different witnesses, with precisely the
same information and the same knowledge, will have dif-
ferent ideas as to what the property is worth. This finds
frequent illustration in cases of awarding damages and
assessments for benefits in opening streets, Baltimore
City vs. Megary, 122 Md. 20, 32,

This Court, in onc of these cases—Mayor and City
Council vs. Smith & Co., 80 Md. 458—stated that the mar-
ket value of property before and after should be ascer-
tained, but how to determine that was difficult; that it
was generally conceded that the opinion of a witness
having sufficient knowledge on the subject, and acquaint-
ed with the land in question, is admissible to prove suck:
value, but that the weight of his testimony depends on
reasons he assigns for his opinion, ‘‘If he be unable to
give some intelligent reason for his opinion as to the
value, a jury will not likely be much influenced by it.”’

[t is generally conceded that an owner of property is
competent to express an opinion as to its value. Rogers
on Expert Testimony, pp. 372 and 373, and cases cited.
The reason for that is that an owner is assumed to have
sufficient knowledge of his own property to judge of its
value. In this instance the witness Merriken was shown
to have not only as intimate a knowledge of the plain-
tiff’s property as the plaintiff himself could have, but
also a most intimate knowledge of all the property in
the surrounding neighborhood; and, by reason of his
training and experience in dealing with real estate values,
he was much more competent to express an opinion as to
the value of the plaintiff’s property at the present time
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than the plaintiff himself was; and his opinion would be
entitled to and undoubtedly would have been given very
much more weight by the jury than they would have
given the opinion of the plaintiff.

Indeed the rule is that residents in the immediate
vieinity who are acquainted with the property in ques-
tion and know the value of the land in that neighborhood
are competent to testify concerning its value; and it is
not necessary that they should have bought or sold land
in that vieinity, or should have known of actual sales of
such tracts as the one in question, or that their knowledgo
of salew should Liave been personal, or that it shoujd have
been derived from the buyer or seller of the land sold.
Rogers Expert Testimony, 373-374. For instance, a far-
mer in the neighborhood, having knowledge of certain
improvements upon the farm, was held to be competent
to speak as to their value,—not as a mere expert who
was asked for his opinion upon a theoretical state of facts,
but as one who was to give his judgment of the value of
matters within his knowledge and under his observation,
and in whieh he was competent from his oceupation and
residence to form an opinion. Daly vs. Grimes, 27 Md.
440, 447.

So in the case of the witness Merriken. He was not
asked for an opinion upon a theorctical state of facts,
but he was asked to give his judgment of the value of
plaintiff’s property with which and with all the surround-
g neighborliood he was intimately acquainted, and oun
which he was competent from his occupation as a real
estate man and from his familiarity with the property in
question and property in the entire neighborhood to form
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an opinion. The general rule is that real estate ageuts
who state that they are acquainted with the value of real
estate in the neighborhood in which the property in ques-
tion lies are competent witnesses as to the value of the
same. And such witnesses are competent, without proof
that their knowledge is based on actual sales. That fact
goes to the value of the testimony rather than to its
competency. Rogers on Expert Testimony, Section 155,
p- 371. Indeed there are many cases where the snrround-
ing property is not affected by the nuisance in a way
similar to the way it affects the plaintiff’s property. This
finds frequent illustration in those cases where the nuis.
ance consists of discharging sparks of fire or foul smell-
ing matters upon the plaintiff’s land. 'To hold in such
cases that the value of the plaintiff’s land after the al-
leged nuisance can be established only by sales of sur-
rounding land would be ridiculous. The surrounding
land might not be affected at all, or; if affected, might be
only in a slight degree as compared to the land of the
plaintiff. So in this case in respect to the plaintiff’s Or-
leans street property and the lot in the rear of the two-
story houses above mentioned. Here the defendant’s
plant is placed within a few feet of the plaintiff’s Orleans
street lot and at a point near its northernmost end. This.
lot, by reason of its position in respect to the defendant’s
plant, and of the prevailing directions of the winds, is
very much more subjected to the matters complained of
than the plaintiff’s Fairmount avenue property, or any
other property in that neighborhood; and the Fairmount*
avenue lot, by reason of the prevailing directions of the -
winds, is much more subjected to the matters complained
of than any other property in the neighborhood, with
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the exception of the plaintiff’s Orleans street lot and the
improved property between the Orleans street lot and the
‘Fairmount avenue lot.

The neighborhood in which this property is situated is
precisely the same now as it has been for the last seven
vears, and the only change that has taken place is the
construction and operation of the defendant’s plant, as
the same is now operated. If there has been a deprecia-
tion in the value of the plaintiff’s property, it must he
because of what persons occupying the plaintiff’s prop-
erty are subjected to as a result of that operation; and
while the witness had a perfect right to state, in view
of his own familiarity with the neighborhood, what he
himself observed in respect to the plaintiff’s property as
a result of the operation of the defendant’s plant, that
the plaintiff’s property had depreciated in value,—that
is testify as to the fact of damage— and while he could
not, under the rules as laid down by this Court, state
the extent of the damage, as a result of the alleged nuis-
ance, he had a perfeet right to indicate that extent to the
jury by giving to them his opinion as to the value of
plaintiff’s property before and after the alleged nuisance.
Baltimore Belt R. R. Co. vs. Sattler, 100 Md. 306, 102 Md.
395; Western Md. R. R. Co. vs. Jacques, 129 Md. 400, 404.

The lower Court seems to have concluded that,—he-
cause the witness Merriken, when told by the Court he
could give any reasons why le thought the operation of
the defendant’s plant affected the plaintiff’s property,
said in response to that invitation, that he thought so be-
cause it was ‘‘subjected to the gas and smoke and soot
and glare or flame, whatever you choose fo call it” that
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came from the defendant’s property, which affected its
salability to the extent he had indicated in dollars and
cents,—the Court was justified not only in striking out
the witness’ answer to the Court’s own suggestion in
respect to the extent of damages, but was also justified in
striking out the witness’ previous testimony, which was
in without objection, as to the value of plaintiff’s prop-
erty before and its value after the alleged nuisance. That
this conclusion of the Court was unwarranted has been
clearly, definitely and specifically decided by this Court
in the case of Western Union Telegraph. Co. vs. Rasche,
130 Md. 126. In that case the defendant entered upon the
plaintiffs’ land and cut certain shade and ornamental
trees and, as a consequence thereof, was sued for dam-
ages. A man by the name of Ruth and a man by the name
of Kieffer were offered for the purpose of proving the
value of plaintiff’s property before and after the alleged
trespass. Their testimony was objected to on the gromnd
that they were not qualified. Their qualification, how-
ever, was established to the satisfaction of the lower
Court and of this Court. The witness Ruth was then ask-
ed and gave his opinion of the value of the plaintiffs’
property before the trees were cut. This value he said
was between $3,300 and $3,500. He was then asked the
value of the property after the trees were cut and over
objection of defendant’s counsel replied: ““Well, it dam-
aged the property I suppose between three hundred and
four hundred dollars.”” This answer was not responsive
to the question and thereupon plaintiffs’ counsel repeated
the question, the question was again ohjected to, and the
objection was overruled and an exeeption taken. In re-
sponse to the guestion thus repeated, the witness said,
‘‘Say $3,000. It may be worth more than that and may-
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be not; that is my opinion.”’ A similar exception was
taken in the case of Kieffer. The ground of both excep-
tions was that these witnesses were really giving their
opinion of the amount of damages sustained, which was
the question the jury was required to pass upon. In dis-
posing of the matter this Court said: ‘‘The plaintiffs
were entitled to show the depreciation in the value of
their property resulting from the trespass by showing its
value before and its value thereafter. (Western Union
Telegraph Co. vs. Ring, 102 Md., Sedgwick on Damages,
9 Ed., Sec. 933). This was the practical effect of the
above stated questions and answers, and we find no error
in the rulings of the Court in any of these exceptions.”’

1t is submitted there was much stronger ground in the
case just cited than there is in the case at bar for con-
tending that the only foundation of the witnesses’ opinion
as to the value of the property after the alleged trespass
was their judgment as to the extent of the damage re-
sulting from that trespass; but, notwithstanding that
fact, this Court said that the questions and answers as to
the value of the land after the trees were cut ought to
stay in, because the plaintiffs had the undoubted right to
prove the extent of their damage by that method. See
also Western Maryland R. R. Co. vs. Jacques, 129 Md.,
400, 404, supra.

The opinion, therefore, of the witness Merriken as to
the value of the plaintiff’s property after the defendant’s
plant was in operation should have stayed in, as well as
liis opinion of its value before the defendant’s plant was
in operation, the opinion being based upon his general
and intimate knowledge of the property in question and
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of the values of property in the entire neighborbood.
Moreover, his testimony in this respect being in without
objection, the motion to strike same out came too late;
Park Land Corporation vs. Mayor & City Council of
Balt., 128 Md. 611, 625.

(I) Plamntiffi’s Twenty-second and Twenty-third
Exceptions,

(Ree., pp. 181 and 182).

Where objection is made to a question propounded to
a witness and sustained, it is not very diffienlt for counsel
against whom the ruling is made to determine, as a re-
sult of that ruling, just what is or is not in the case.
Where, however, the witness has been allowed to give a
great deal of testimmony bearing upon the subjeet matter
of inquiry, and there is subsequently a motion to strike
out, it is impossible to determine the scope of the Court’s
ruling in granting that motion, unless you know just pre-
cisely what the motion is. Just previously to the motion
made by counsel hereinafter referred to, the ruling upon
which forms the Plaintiff’s Twenty-first Exception just
discussed, counsel for the defendant had moved to strike
out the witness Merriken’s answer made in response to a
statement from the Court, and that motion was granted.
This ruling was not very important from the view point
of defendant’s counsel, because the only thing which the
answer contained that was not contained in the former
answer of the witness was the erxtent of the damages
caused to plaintiff’s property by the nuisance complained
of. As it was doubtful, under the decisions of this Court
in Sattler and other cases, that the witness had the right
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to say this in so many words to the jury, no matter what
his judgment was about it, even under the peculiar
_cireumstances under which it was brought out, counsel for
the plaintiff consented to that part of the answer being
stricken out, leaving nothing in the remaining part that
was not contained, as before stated, in the former answer
or answers. Of course as to whether the balance of the
answer staved in or not was immaterial. Counsel for the
defendant then made the following not very illuminating
motion: ‘I make a motion to strike out the whole answer
as to this property since December, 1915’" (Reec,, p. 177)
Tt hardly seemed possible that by this motion counsel
meant to include all the testimony of the witness respect-
ing the plaintiff’s property since the operation of de-
fendant’s plant, because that would have included the
testimony of the witness as to what he himself observed
upon the plaintiff’s property from the operation of de-
fendant’s plant, and in no conceivable aspect of the case
was the defendant entitled to have this stricken out. It
scemed far more probable, especially in view of the state-
ment of the defendant’s counsel in open Court a short time
prior thereto, that what he intended his motion to cover
was the answer or answers of the witness given after
lie was asked to state his reasons for the valuations he
put upon the plaintiff’s property after defendant’s plant
began operations. The statement of counsel just referred
to will be found on p. 172 of the record. The witness had
been asked fo give his reasons for the valuations which
he had put upon the plaintiff’s property after defend-
ant’s plant began operations. Defendant’s counsel ob-
Jected to this, so he stated, in order that he might be per-
uiitted to strike out witness’ answer, if the did not think
the answer admissible. To avoid any confusion in the
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record, however, and to make certain the scope of the
motion and the ruling of the Court thereupon, counsel for
the plaintiff asked the defendant’s counsel then and there
just what was his motion, and the counsel replied that his
motion was to strike out the witness’ testimony as to
the reasons for the valuations given by him of the plain-
tiff’s property since the defendant’s plant started in
operation (Rec., p. 177). This information being precise
and specific and in thorough accord with the position of
all the preliminary action of defendant’s counsel in this
respect, counsel for the plaintiff were satisfied to take their
cxeeption to the Court’s ruling and turn the witness over
for cross-examination by the defendant’s counsel, leaving
in the case the witness’ testimony as to his business, his
familiarity with the plaintiff’s property and with prop-
erty in the entire neighborhood, his activities in such
neighborhood, what he himself observed upon plaintiff’s
property from the operation of defendant’s plant, his
opwion as to its value before the alleged nuisance, and
his reasons therefor, and his opinion as to its value after
the nuisance, but with no reasons assigned by him for that
valuation, which reasons might or might not come out
subsequently on cross-examination.

Counsel for the defendant, however, waived cross-ex-
amination and the Court thereupon adjourned for the
day. After the adjournment of Court, counsel, in talking
with the Court, learned for the first time that the Court
interpreted its ruling as striking out not only the testi-
mony which the witness had given in assigning his rea-
sons for the valuations given by him of the plaintiff’s
property after the defendant’s plant started in operation,
but also the valuation itself. This ruling counsel for the
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plaintiff told the Court was altogether different from
what they understood the Court’s ruling to be, and what
we think they bad a right to suppose it to be. The Court
also stated that this ruling would stand as so interpreted
by him, unless, after further consideration, he was con-
vineed that the same was too broad.

The Court, however, announced the next morning that
he adbered to his ruling, and counsel for the plaintiff
thereupon asked the Court, in view of the misapprehen-
sion of counsel as to the scope of the ruling, to be allowed
to recall the witness Merriken, snd to question him re-
specting the utility of the plaintiff’s property both before
and after the defendant’s plant started in operation, not
only as a two-story development, but as a factory devel-
opment; but the Court would not allow the witness to
testify as to the purposes for which the property was -
adapted, on the theory that the witness should have been
exhausted upon direct examination, the Court also mak-
ing the remarkable statement that counsel for the plain-
tiff had the privilege of examining the witness on re-
direct examination, even though there was no cross-
examination, but neglected fo do so; and the rulings of
the Court in this respect form the Plaintiff’s Twenty-
second and Twenty-third Exceptions,

Of course, the recall of a witness is ordinarily in the
diseretion of the trial court, in the exercise of which, cer-
tainly in allowing such recall, there is no appeal fo this
Court. It doesn’t follow from that, however, that where
the court wrongfully refuses to allow a witness to be
recalled and an injustice is done the plgintiff—especially
where that injustice is through an er post facto ruling,
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as it were, by the Court—that the party against whom
such ruling is made cannot have that action reviewed
by this Court. A somewhat similar situation is found in
the matter of amendments. Amendinents are said to be
discretionary with the trial court, and there is no ap-
peal from the action of the trial court in permitting an
amendment. This Court has said, however, that where a
trial court wrongfully refuses to allow an amendment,
the action of the court will be reviewed by this Court.
Sterling vs. Marine Bank of Crisfield, 120 Md. 396.
Apart, however, from any technical questions as to the
right of appeal of a party from the action of a trial
court in refusing to allow a witness to be recalled, and
even should this Court conclude that that matter was
within the personal discretion of the trial court, never-
theless the action of the trial court in this respect is sueh
an injustice to the plaintiff that even though there were
nothing else in this case, a new trial should be awarded
under Section 22 of Article 5 of the Code and Rule 8
of this Court. The witness was released for cross-ex-
amination under the apprehension of plaintiff’s counsel
that his testimony as to the value of the plaintiff’s prop-
erty both before and after the alleged nuisance was be-
fore the jury, which testimony the jury could credit or
not, as they saw fit, if they found in favor of the plain-
tiff, in determining the amount of damages to be awarded.
This apprehension was, in our judgment, not only justi-
fied, but, under the record as it then stood and now stands,
no other reasonable conclusion could be reached. 1t
seems to us to be praectically impossible to interpret the
ruling of the Court, which was a simple ruling of grant-
ing a motion, as the Court subsequently interpreted it
after the witness had been retired. Such interpretation
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radically differed from the motion as interpreted by the
man who made it and was inconsistent with the previous
steps he had taken preparatory to making the motion.

With the Court so construing its ruling as to make it
much broader than any reasonable interpretation of the
wotion justified, so as to strike out a very material part
of the witness’ testimony, which part counsel for the
plaintiff had every right to believe was in the case for
the consideration of the jury, only common decenecy and
common justice required that the plaintiff should have
the right to recall that witness, and to examine him along
the lines indicated; and the plaintiff’s rights were verv
much more seriously prejudiced by the refusal of the
Court to allow the witness to be so recalled and exam-
ined than would have been the case had the Court refused
to allow such examination of the witness before he was
retired. We do not understand that it is claimed that
the testimony sought to be introduced was not perti-
nent and material to the plaintiff’s case, but merely that
the ruling was justified because such examination was
not made before the witness was retired.

(1) Plaint:ff’s Twenty-sixth, Thirty-thard, Thirty-fourth,
Thirty-fifth, Thirty-sixth and Thirty-seventh
Exceptions.

(Ree., pp. 191, 203, 204 and 205.)

William K. Ferguson, a real estate broker, president
of the Real Estate Board, was introduced as a witness
for the plaintiff, and testified that he had been in the
real estate business since he was sixteén years of age,
or about nineteen or twenty vears altogether. He was
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then asked about the extent of his experience in Balti-
more City and and its environs in the valning of prop-
erties. He stated that he had bought and sold property
all over the city and a great many places in Baltimore
County and thronghout the State; that in these transae-
tions he sometimes acted as broker and sometimes bought
on his own account and sometimes on account of himself
and others; that he had dealt to a considerable extent
in ground rents, factory and business property and all
classes of property; that he had been called upon in a
great many instances for valnations for private fami-
lies; that he had qualified for the Fennsylvania Railrau?
and for property-owners in condemnation proceedings;
that he was one of the committee that valued all the
Pennsylvania Railroad holdings from Calvert Station
to Cedar avenue for information of the Interstate Com-
merce Commission; that he also had done work for the
GGas Company and various individuals; that he was fami-
liar with values of property in Highlandtown and in the
vicinity of Eighth street and Philadelphia road: that
he had been more or less familiar with properties in this
section for the past ten years, but especially in the past
five years, and that in the latter part of 1911 or the first
part of 1912 the Townsend people, through their attor-
neys, applied to him for a loan on their property on
Philadelphia road and Eighth street; that at that time
he made a special investigation of the values of property
in the neighborhood; that he was at the time familiar
‘with the leases of the two lots on Philadelphia road, the
lease of the Williamson Veneering Company lot. the
Oldenberg & Kelly purchase, the Jackson lease, the East-
cern Supply Company lease, the Monumental Brewing
Company lease; that at this time also he looked over the
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whole situation, the conditions ‘‘surrounding the whole
neighborhood, the building that was going on, the indus-
tries in the neighborhood and so on, what the property
was adapted for, the utility of the property. I went very
carefully into the whole situation.”” The witness further
jestified that he brought to bear on that investigation
some thirteen or fourteen vears’ experience in making
loans; that he had loaned quite a lot of moneyv and that
lie knew when a loan was safe; that he recommended the
loan, amounting to $16,000, to the Trustees for the Re-
lief of Widows, etc., of the Protestant Episcopal Church.
The witness deseribed in detail the whole section of the
neighborhood, the intersecting streets, the development
there, the Townsend holdings and property which the
“mortgage just mentioned covered, which the witness said
was about one-eighth of the whole territory between the
Jewish Cemetery and the Union Railroad and the Phila-
delplia road and Baltimore street. The witness further
testified that he himself had bought and sold prop-
erties in Highlandtown: that he had sold a great
deal of property in Baltimore County; that only
a week Dbefore he had put through a $300,000
deal on Rogers avenue and the week before that
a $6,000 deal on Park Heights avenue; that in
the fall he sold sixty acres along the Pennsylvania
Railroad on Wilkens avenue; that he had sold plenty of
property in Baltimore City; that he had dealt in prop-
erty similar to the property in the vicinity of Philadel-
phia road and Kighth street; that since making the mort-
gage loan to the Townsends he had kept in close touneh
with the entire situation in that vieinity; that he was
familiar with all sales, transfers and mortgages which
had been made in the neighborhood; that he had kept a
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record of same containing every bit of information lie
could get in respect thereto; that he went to the hrokers
and made a memorandum and kept the same under a
card system; that none of the information was acquired
from the plaintiff; that a good bit of it had been ac-
onired hefore he ever heard of this ease; that he himself
had hought and sold property in Highlandtown; that at
the present time he owned property on Third street aud
on Mount Pleasant street; that his house on Third streoet
was No. 206 and was five blocks west of Eighth street:
that he had the property right aeross the street from
plaintiff’s property, as well as some property on Phila-
delphia road, now in charge and for sale.

The witness further testified that he was familiar with
the plaintiff’s property, with the property of defendant;
that the defendant began operating its plant the latter
part of 1915; that he could not recall the precise date,
and that he was down in the neighborhood frequently.
He then deseribed the conditions in the neighborhood
before and after the operation of defendant’s plant, and
testified to the faet that the output of defendant’s stack
enveloped the plaintiff’s property; that he had seen this
in the davtime, but had not been upon plaintiff’s prop-
erty at night; that the noise, smoke, light and dust en-
veloping this whole immediate surrcunding section put
a different phase upon the situation from what it was
Lefore, ‘it is a condition entirely different”’ (Rec., pp.
193, 195.

For the purpose of showing the uses to which the plain-
tiff ’s property could be put—that is, its utilitv—the wit-
ness was asked for what purposes it was adapted, and
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the Court would not allow the witness to answer the
question, and this action of the Court forms the Plain-
tiff’s Twenty-sixth Exception. The witness was then
asked the following question:

(). You have stated you have been on the Jack-
son property and observed the operation of the
Shawinigan plant, the output of the stack upon the
Jackson property. Kindly tell us whether or not
that affects the value at all of the Jackson prop-
erty.”’

The Court would not allow the witness fo answer this
question, and this action of the Court forms the Plain-
tiff’s Thirty-third Exeeption.

The witness was then asked to give the value of the
Jackson property, the value of the land before the
operation of the defendant’s plant and its value after
the operation of defendant’s plant, and he was further
asked to give his judgment of that value at the present
time, basing same upon his aetual knowledge of the
neighborhood, withont speeial regard to the fact that he
was a real estate expert. The refusal of the Court to
allow these questions to be answered forms the Plaintiff’s
Thirtv-fourth, Thirty-fifth, Thirty-sixth and Thirty-sev-
enth Exceptions.

These exceptions may be argued together. The point
of all of the objections to the questions propounded is
not that the testimony sought to be addneed by the wit-
ness is not relevant and pertinent to the issues involved,
hut that the witness was not a qualified witness for the
purposes for which he was examined. “When the ques-
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tion of the purposes for which plaintiff’s property is
adapted was first asked the witness, defendant’s counsel
objected, and thereupon the Court interposed as follows:

“The Court: On the ground of lis qualifica-
tions?”’

“Mr. Carmax: Absolutely. He seems to he a
qualified witness of Baltimore City, but when he gets
down to Highlandtown the only transactions he par-
ticipated in were two. He qualifies himself on the
record of sales he has, and just an ordinary lawyer
like T am can do the same thing. His actual par-
ticipation in sales and purchases down there amount-
ed to two—the Oldenberg & Kelly and the mortgage
on the Oldenberg & Kelly property.”” (Rec., p. 189.)

That the testimony itself was proper, pertineunt and
material is too plain for argument. We think it is equally
obvious that the witness was thoroughly qualified. It is
sometimes stated that the question of the qualification of
a witness is in the discretion of the trial eourt. This is
so, however, only in a judicial sense, and the rnling of the
trial court on the witness’ competency is always subject
to review on appeal. Dashiell vs. Griffith, 8¢ Md. 363;
Baltimore Heating & Refrigerating Co. vs. Kreiner, 108
MdA, 361-370; Mayor and City Council of Balttmore #s,
Park Corporation, 126 Md. 358. ¢‘ The question of whether
a witness is qualified to give his opinion as to the market
value of property must be left in a large measure to the
diseretion and judgment of the trial court. That discre-
tion is not withont limit.”” Mayor and Cily Council vs,
Swmith & Co., 80 Md. 458, 472,

The witness had been actively engaged in the real es-
iate business for the past fifteen or twenty vears; he had
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dealt in all kinds and classes of property in various parts
of the city, in Baltimore County and throughout the State
of Marvland, buying, selling, leasing and mortgaging.
He had been frequently called upon to value properties
and had acted in this respect for the Pennsylvania Rail-
road Company, for the Gas Company, for private fami-
lies, for property-owners in condemnation proceedings
and for various individuals. He was familiar wifh values
of property in the immediate section in which the plain-
tifi’s property was located and had been familiar with
the properties in that section for the past ten years, and
especially the past five years, at which time he was calle:l
upon to place a loan of $16,000 on property covering one-
cighth of the entire immediate neighborhood, and most
of which was direetly across the street from the plain-
~ tiff’s property. At that time he made a most minute and
detailed investigation of the conditions in the entire
neighborhood, the building that was going on, the indus-
tries there and the purposes for which the property was
adapted. He was already familiar with some of the
transactions which had taken place in the neighborhood,
and those with which he was not so familiar he made him-
self familiar with, so that there was not a single trans-
action in the whole neighborhood of which he did not
have full information, except the purchase of the Penn-
sylvania Power Company. After that mortgage trans-
action. he kept in close touch with what was going on in
the neighborhood, and kept a record of every transaction
that took place, securing the data from the persons and
hrokers through whom the transactions were made; he
himself had charge of vacant property across the street
from the plaintiff’s property, and also séme property on
the Philadelphia road, a very short'distance away. These
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properties were in his hands for sale. He also had dealt
in property similar in its nature and surrounding con-
ditions to the plaintiff’s property.

It is submitted that it is practically impossible to find
a witness whose training.and experience and familiarity
with the neighborhood better qualified him to express
an opinion upon the utility and valne of the pieces of
property in that neighborhood than Mr. Ferguson showed
himself to be. The trial court seemed to be obsessed
with the idea that a real estate man, no matter how ex-
tensive and varied his experience might be, no matter
Liow much he had dealt in property similar in its general
nature and surrounding conditions to the property of the
plaintiff, no matter how thoroughly familiar he was with
the neighborhood in which the plaintiff’s property was
sitnated, the physical conditions in that neighborhood,
no matter with what diligence and care he aequired in-
formation in respect to all the tramsactions that hadu
taken place in the neighborhod, unless he himself ha‘l
participated in several sales in the immediate vieinity,
he was not gqualified to give an opinion as to the value
‘of the plaintiff’s property. The record shows that there
were very few transactions in the immediate neighbor-
hood. Indeed, apart from the sale of the Jackson houses
and ground rents, there were not more than three or four
transactions in the entire neighborhood in the¢ past five
years.

In the first place, the market value of land is not a
question of science or skill, upon which only experts ea-:
express opinions. Pennsylvania R. R. Co. vs. Burwell,
81 Pa. State 426. Therefore, we have the courts almost
unanimously holding that residents in the immediate
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vieinity who are acquainted with the property in ques-
tion and know the value of land in the neighborhood are
competent to testifv coneerning its value. Rogers, Ex-
pert Testimony, pp. 372 and 373. Tt is not necessary
that a witness should have bought or sold land in the
vieinity, nor should have known of actual sales of such
tracts as the one in question, nor that his knowledge of
. sales should have been personal, nor that it should have
been derived from the buyer or seller of land sold. Tbid.,
pp. 373, 374. 1t is sufficient if the witness is shown to
possess such intelligence and familiarity with the subject
as will enable him to express a well-informed opinion,
and that familiarity may be shown in many ways other
thau by personal participation in sales of. property in
the immediate vicinity. For instance, when the question
of the value of the easements of the Consolidated Gas
Company of Baltimore City was before this Court, this
Court held that witnesses who had been students of taxa-
tion and tax laws for many years, and had heen called
upon to value easements of public service corporations
in many cities and knew the character and extent of the
casements of the Gas Company were qualified as experts
to give their opinion as to the correctness of the assess-
ment. Censol. Gas Co. vs. Balto. City, 105 Md. 43.

Again, as we have shown in another part of this brief,
this Court held that a farmer in the neighborhood hav-
ing knowledge of certain improvements upon the farm
was competent to speak as to their value,—mot as a mere
expert who was asked for an opinion upon a theoretical
state of facts, but as one who was to give his judgment
of the value of matters within his krowledge and under
his observation, and on which e was competent from
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his occupation and residence to form an opinion. Daly
vs. Grimes, 27 Md. 440, 447,

In the case of Bristol County Savings Bank vs. Keary,
28 Mass. 298, a witness by the name of Buffington testi-
fied he was a real estate broker and auctioneer; that he
was accustomed to buy and sell real estate in different
parts of the city; that he had not sold Jand on the street
where the property in question was situated, but ha-l
appraised land on that street. He was allowed to give
his opinion as to the value of the real estate in question,
the court holding that he was “plainly qualified.”

The witness Ferguson testified that he himself had
been upon the plaintiff’s property at all hours of the day
and had observed the effect of the operation of the de-
fendant’s plant upon that property; that the property
was completely enveloped by the output of the defend-
ant’s stack; and after so testifying about the conditions
which he himself observed, he was asked whether or not
this operation and the output of this stack upon the
plaintiff’s property affected its value, but the Court
would not allow the question to be answered. Of course,
this Court had decided in Satfler and other cases that
an expert testifying merely as such will not he allowe:l
to testify as to the fact of damage; but it was distinetly
decided in the case of Baltimore Belt R. R. vs. Sattler,
100 Md. 306, that witnesses who had themselves observe:l
the conditions could testifyv as to the fact of damage, even
though that was one of the very questions which the jury
was to decide. The Court stated: ‘‘Tt can hardly be said
that it regunires cither special knowledge or skill to en-
able a witness who has seen the property in question, an:
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lias observed the effects of the alleged injurious gas, to
say whether the condition thereby produced is beneficial
or otherwise. Strictly speaking, perhaps, no witness,
whether expert or not, should be allowed fo draw from
the facts the conelusion that the property is damaged,
for the jury are quite as competent to do that as the
witnesses. But we believe the practice in this State has
been otherwise, and witnesses who are aequainted with
the property and have observed the effects of the alleged
tort have been generally allowed, after giving the facts
to the jury, to testify as to the fact of damage.”

The testimony in this record as to this witness’ ex-
perience, his familiarity with the plaintiff’s property and
with the whole surrounding secfion, the knowledge that
he had as to tlie various transaetions, the transfers of
property in the vieinity, including every single piece of
property with but one exception, his own activities in
that neighborhood, point so convincingly and so conelu-
sively to his competency to testify as fo the purposes
for which the plaintiff’s property was adapted and to
its value both before and after the alleged nuisance thaf
the refusal of the trial court to allow him to testifv indi-
cates a most arbitrary exercise of the discretion given
him, and constitutes a very serious invasion of the plain-
tiff’s rights. This Court, in passing upon the question
of whether a witness was qualified or not, has said that
an expert is one possessing, in regard to a particular
subject or department of human activity, knowledge nof
possessed by an ordinary person; this knowledge may
be derived from experience or from study and direct
mental applieation, and that it was not ground for ex-
cluding the evidence that the wifness bases his state-
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ments in whole or in part upon his reading, and that the
general rule was where the witness exhibits such a degree
of knowledge gained from experience, observation, stand-
ard books or other reliable sources as to make it appear
that his opinion is of some value, he is entitled to testify,
it being left to the trial court to say when such knowledge
is shown and to the jury to say what the opinion is worth.
Consolidated Gas Co. vs. Baltimore City, 105 Md. 43
(supra). In the trial of a case, it often happeuns thait
questions arise touching the matter of inguniry quite omt
of the observation and experience of persons in general,
but within the observation of others who, from previon:
study or pursuits, or experience in life have frequently
or habitually brought that class of questions under their
observation; and hence it is that in such cases persons
who from study or experience have acquired a peculiar
knowledge in regard thereto, are permitted to testify not
only as to facts, but also to give their opinion based upon
facts within their own knowledge or upon facts proved
by other witnesses. Dawvis vs. State, 38 Md. 37.

Indeed, it is very diffieult to follow the mental pro«-
esses of the lower Court in this matter, as will be shown
in his rulings constituting the Plaintiff’s T'wenty-seventh,
Twentv-eighth, Twenty-ninth, Thirtieth, Thirty-first and
Thirty-second Exeeptions.

(i) Plaintiff’s Twenty-seventh, Twenty-cighth, Twenty-
ninth, Thirtieth, Therty-first and Thirly-
-second Exceptions.

(Ree., pp. 192, 193, 201 and 202.)

The witness Ferguson in his testimony gave an ex-
perience so varied and extensive in valning propertics
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in Baltimore City that even counsel for the defendant
admitted his competeney to testify as to values of prop-
erty there (Rec., p. 189). He was asked to tell how the
property which he had thus spoken of compared in char-
acter with the property in the neighborhood of the plain-
tiff’s, but the Court would not let him answer, and this
action of the Court forms the Plaintiff’s Twenty-ninth
Exeeption.

He was then asked if he had had any experience witl
property of the same character as the plaintiff’s, and
the Court would not let him answer this question, and
this ruling forms the Plaintiff’s Twenty-eight Exception.

The witness was then asked to state if he had any ex-
perience with propertv of the same general character as
the property in the vicinity of Eighth street and Phila-
delphia road, to state where that property was and to
tell all about it, but the Court refused to allow him to
answer, and this action of the Court forms the Plaintiff’s
Twenty-ninth Exception.

The same question was put to the witness again a little
later in a slightly different form, and it 1s rather remark-
able, in view of the previous attitude of the Court, that
the Court did not find the question objectionable. The
question was whether the witness had anything to do
with property of the same general nature and character
as the property in the vicinity of Philadelphia road and
Eighth street, and, if so, where. The witness started to
answer this question, and his answers, as far as he was
allowed to make them, show what a wery careful and
reliable witness he was. He spoke of the property on
Calverton road, which he said he would compare to this
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property to some extent. He was then interrupted and
asked to tell how far that property was from the plain-
tiff’s property. He then spoke of the Wilkens avenue
property, which he said was sok? for a frame factory with
railroad facilities and street car. He also said that in
making comparisons he had to take into consideration
‘what the property in question could be used for; that he
had sold property which could be used for varions pur-
poses. He was then interrupted by the Court and told
that Le could not give his opinion as to the adaptability
of the plaintiff’s property. Practically at the same time
the Court stated to counsel for the plaintiff that they
ought to ask the witness whether or not he had denlt in
similar property to this property over on the Philadel-
phia road and Eighth street. This was the precise ques-
tion which the Court had refused to allow the witness to
answer a short time before, and, when thus admonished
by the Court, counsel for the plaintiff lost no time in
putting the question, for fear the Court might suffer
another change of heart. The witness answered the
question in the affirmative. He was then asked to tell
where that property was. By this time, however, the
Court suffered a reaction and refused to allow the wit-
ness to answer, and this refusal forms the Plaintifl’s
Thirtieth Exception. In refusing te allow the witness to
answer, the Court gave as his reason that witness’ ex-
perience ought to be limited to property in the vieinity
of the plaintiff’s. The Court’s position simply amounts
to this,—that no matter how similar in character and
utility property in’the city and property in other paris
of the county may be to the property in question, and no
matter how extensive and varied the witness’ experience
in dealing with that property, the bringing of that ex-
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perience to bear upon his aetivities in and investigation
of property in the neighborhood of the property in ques-
tion is a matter of no consequence to him in forming a
judgment of the value of the plaintiff’s property, and
of no significance to others in determining whether or
not that judgment is to be trusted. This position is thor-
oughly untenable and needs no special consideration at
our hands.

In the case of the Consolidated Gas Co. vs. Baltimore
City, 105 Md. 43 (supra), one of the questions was as to
the qualifications of certain witnesses to express an opin-
ion as to the value of the easements of the Gas Company.
None of these witnesses had any experience in valuing
easements or property in Baltimore City or the State of
Maryland; they had had some experience in the matter
of assessments of publie service corporations, and in
valuing the casements thereof in other cities. This Court
held that they were fully gualified as experts upon the
subjeet of inquiry in that case.

As we have heretofore pointed out, we think that from
theé record in this case it appears most conclusively that
the witness fully qualified himself to express an opinion
upon the adaptability and value of the plaiutiff’s prop-
crty both before and after the alleged nuisance. Irre-
spective of that, however, it is reversible error for the
trial court to refuse to allow the witness to testify as to
matters which tend to qualify him, or which may add to
the foree and effect of his opinion. Paterson vs. Mayor
& City Councd of Baltimore, 124 Md. 153. -
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CONCLUSION.

This brief has been somewhat longer than we wished.
In conclusion, however, we desire to say:

(1st). That it is abundantly established by the evi-
dence contained in the record that the defendant is so
operating its plant as to constitute an intolerable nuis-
ance, and is thus invading the most sacred rights of the
plaintiff, and depreciating the value of his property; and
we say this without regard to the testimony of the wit-
ness Merriken as to the value of the plaintiff’s property
before and after the alleged nuisance.

(2nd). The plaintiff had, bevond any question, the
right to show the extent of the depreciation in the value
of his property by testimony as to its value before and its
value after the alleged nuisance, and the action of the
Court in striking out the witness Merriken’s testimony in
this regard is very grave error.

(3rd). The Court also erred in giving sueh scope to
the defendant’s motion in respect to the witness Merri-
ken’s testimony as to strike out that part of the testi-
mony not fairly within any reasonable interpretation of
that motion, and in then refusing to allow the plaintiff’s
counsel to examine the witness further respecting mat-
ters so declared by the Court to be covered by the motion,
after plaintiff’s counsel had been advised of the Court’s
foreed and unnatural construction of that motion.

(4th). Apart from all this, further testimony as to
the purposes for which the plaintiff’s property was
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adapted and its value before and after the occurrence of
the nuisance complained of should have been admitted,
same having been offered by witnesses whose competency
is beyond question, and the Court erred in refusing to

allow sueh testimony.

For these and the other reasons set out in the body of
this brief we therefore ask this Court to reverse the judg-
ment and award a new trial. '

Respectfully submitted,

LEE 1. HECHT,

W. GILL SMITH,

KNAPP, ULMAN & TUCKER,
Attorneys for Appellant.
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This is an appeal from the Circuit Court for Baltimore
County (At Law—MecLane, J.) alleging errors of the
lower court in its rulings upon the evidence offered by
the appellant at the trial in support of the issues joined,
and in the rulings of the Court on the pravers offered
by the appellee at the close of the appellant’s case direct-
ing a verdict for the appellee.

STATEMENT OF FACTS.
(NOTE:. .Figures in ( ) refer to pages of the Record.)

(Appellant) The appellant, Howard W. Jackson, is a resident of
the City of Baltimore, holding the official position of
Register of Wills. He is engaged also in the insurance
business and has also been a dealer in real estate (154).
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A , In May, 1910, he purchased three tracts of vacant and
‘Appellant’s . . . .

Property) unimproved property in Highlandtown, Baltimore Coun-
ty, Maryland, in the vicinity of the Philadelphia road and
Eighth street (154). Eighth street runs north and south
and the Philadelphia road east and west. These vacant
tracts fronted on Eighth street, the whole distance from
Orleans street, which is one square south of the Phila-
delphia road, to Baltimore street, a distance equivalent
to about three city squares. The whole tract had an
average depth of approximately -128 or 130 feet. The
appellant built on one of these tracts, between Fayette
street and Fairmount avenue, twenty-seven two-story
houses (154). These houses were built in 1910 (164) and
sold off by the appellant, he having sold the last eight or
ten to one Vincent O’Connor (164). In 1910 the appel-
lant sold a part of one tract at the corner of Fairmount
avenue and Eighth street (171) to Dennis (Dunn), upon
which piece of property a factory was built, now oceu-
pied by the Maryland Mantel Company (196). This left
the appellant with three vacant lots; one on Eighth street
between Orleans and Fayette streets, fronting approxi-
mately 400 feet on Eighth street, with an average depth of
112 feet, known as the Orleans street lot; one in the rear
of the said twenty-seven houses and adjoining the Orleans
street lot on the south, said lot being about 209 feet in
length, with an average depth of about 42 fect; one on
Eightl street between Fairmount avenue and Baltimore
street, fronting on Kighth street about 250 feet more or
less with an average depth of 145 feet more or less,
known as the Baltimore street lot.  The only open public
streets running. from east to west and crossing Eighth
street near the appellant’s property are the Philadelphia
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road on the north and Lombard street on the south (164).
The west boundaries of the appellant’s said lots are all
on the same north and south line.

No effort has ever been made by the appellant to de-
velop or improve these three tracts, and it is not known
whether he ever intended to improve them.

Prior to December, 1915, the appellee purchased a
tract of land immediately northwest from the appellant’s
Baltimore street lot, immediately west and adjoining the
appellant’s lot in the rear of the said twenty-seven
houses, and adjoining in part the west line of the appel-
lant’s Orleans street lot.

The appellee is a corporation engaged in the manufac-
ture of ‘‘ferro silicon,”’ a produet of iron and silica (87).
In December, 1915, the appellee began the operation of
its plant (12) which it had erected on its said lot, and
which said lot is situated immediately in the rear of the
property of the Pennsylvania Water & Power Company
(12) on which is located said company’s power-house.
The plant is in operation day and night. It has two
furnaces, the same being enclosed in a galvanized iron
building. Into these two furnaces is put a combination
of iron ore, silica rock, coal and coke, which in turn are
lieated to a molten mass by means of eleetric current.
The molten mass is then drawn off and cooled, broken
up into particles and is ready for the market (86-109).
Over each furnace is a stack out of which comes a white
smoke (154). In this white smoke there is a ‘‘fakish
white stuff>’ (72) which can be carried a considerable dis-
tance by the wind (87-153). The chemical analysis of
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this greyish white silica dust (exhibited at argument in
this Court) taken from the stack of the appellee’s plant,
is as follows: Silica 56.59, metallic oxides 36.68 (mostly
iron), lost in ignition 6.73 (113).

The operation of the appellee’s plant is attended by
more or less noise. At night it gives off a light char-
acterized by several witnesses as a ‘‘glaring light.”” Some
of the witnesses testify that the smoke sometimes has a
gassy effect.

The properties owned by the appellant and appellee
are situated in the vicinity of the following industrial
plants: Power-house of the Pennsylvania Water &
Power Company, which adjoins the properties of each;
the Steiner Mantel Plant, which is immediately in front
of the twenty-seven Kighth street houses; the Maryland
Mantel Works, immediately in the rear of the said twenty-
seven houses; the Williamson Veneer Works, the Monu-
mental Brewery, the Baltimore Brick Company, the Hess
Steel Plant, the Baltimore Tool Company, the Conti-
nental Can Company, the Tungston Products Company,
the Eastern Supply Company, A. Weiskettel & Sons
Company, the tracks of the Baltimore & Ohio Railroad
Company, the Union Railroad, which runs immediately
in front of the appellant’s property, one square distant,
and the Pennsylvania Roundhouse. Immediately to the
west of the appellant’s property is a considerable tract
of unimproved land, adjoining which on the west is the
Hebrew Cemetery. To the east of the cemetery, and
west of said twenty-seven houses on Eighth street, is a
garbage dump which at times gives offjodors (71-72). On
Righth street, between Orleans and the Philadelphia
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road, there is a row of two-story houses, and also some
two-story houses on the Philadelphia road (162-164).
There is a development known as the Oldenburg & Kelly
property, east of the Union Railroad and between said
railroad and the Pennsylvania Roundhouse (163).

In addition to the white smoke and white silica dust
which the appellant’s property gets from the appellee’s
plant, the appellant’s property also gets a black or soft
coal smoke from the Union Railroad, which runs imme-
diately in front of his property in the bed of Ninth street,
at which point there is a grade (festified to by fourtren
witnesses). On these engines are blowers (43). Trains

. run on said railroad and in front of appellant’s prop-

erty, day and night (65) and several trains a day (58). In
this smoke there is a soot or dirt (66) which makes a
deposit like ““a little small coal, some of it about the size
of a pin point, kind of a little round ball’’ (76). This
smoke has a gaseous odor to persons living in the Eighth
street houses (23-59). His property also gets the black
smoke from the Baltimore & Ohio Railroad (38 & 39-135) ;
it gets the black smoke from the Maryland Mantel Com-

pany’s stack, which is sitnated directly in back of the

twenty-seven houses (150-154) and between them and a
portion of the appellee’s lot. This black smoke gives out
a black dirt (138-125) or dust (135) and also has a gassy
effect (42); it gets a black smoke from the Steiner Mantel
Company (128-135-75-150) which is directly in front of
the Eighth street houses, and on which there are three
smoke stacks (137). There are several smoke stacks
giving off black smoke in the vicinity. It also gets a
black smoke from the Monumental Brewery close by
(82-119); also a black smoke from the Pennsylvania
Roundhounse three blocks away (143-150-139-132), which
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said smoke has a gassy effect (23). It gets a black smoke
from the Williamson Veneer Works close by, where soft
coal is burned (19-135). It is subject to a black dust
from the bed of Eighth street, running in front of the
appellant’s property, which said street is not paved, ex-
cept one-half thereof is paved in front of the Eighth
street property. The road is much traversed by sand
carts and coal carts (34-153-20), and in this dirt or dust
there are cinders (20) which blow in the Eighth street
houses (23-63). This dust was black before the appel-
lee’s plant began operation (20). One witness moved
from 156 N. Eighth street to Hamilton, which he says is
more of a residential section. The twenty-seven houses
on Eighth street, before referred to, are occupied by a
laboring class of people. These houses rented for about
$12.00 per month before the coming of the appellee’s
plant, and rent for the same now (46). They keep filled
and the appellee’s factory has no effect npon the renting
of them (62-52). The occupants of these houses are
obliged to keep close watch to keep them rid of undesir-
able newcomers who would use them for immoral pur-
poses (49-51-52).

The appellant filed his suit in two counts, alleging that
the appellee’s plant is operated in such a manner as to
render it a nuisance to his property, thereby resulting
in loss to him. In the first count the alleged nuisance
consists of large clouds of offensive and unwholesome
vapors, noxious fumes and gases and disagreeable soot
and smoke, dust and other matters, * * * noise and vi-
bration. It is alleged that because of these things it is
practically impossible for the appellant to develop his
said property for dwelling house purposes, and that the
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same are rendered far less desirable for dwelling or other
building purposes than they would otherwise be, and that
the appellant is deprived of the profits and advantages
that would reasonably inure to him from the develop-
ment and improvement of his said property.

The second count is almost identical with the first, with
the exception that the nuisance complained of in the sec-
ond count is a ‘‘blinding glaring light’’ unbearable to
persons of ordinary sensibilities, and which unreasonably
interferes with the comfort and enjoyment of persons
upon or occupying the properties of the appellant. It

- does not repeat the allegation of the first count to the

effect that when the appellant bought the said properties
they were well adapted for improvement for dwelling
houses, and that prior to the construction of the appel-
lee’s plant, land in the immediate vieinity was sold for
such purposes.

Prior to the trial of the case an agreement was entered
into by the appellant and the appellce to the effect that
the case should be tried in the lower Court on the theory.
of a permanent nuisance (8), showld the appellant be able
to establish that the appellee’s plant, as operated, did in
fact comstitute a nuisance to his property and by reason
thereof his property was caused to depreciate in value.

Subsequent to the filing of the suit the appellant be-
came the owner in fee simple of one of the lots of which
he was formerly the owner of the leasehold, and it was
agreed that he should proceed to trial without amend-
ment.



Theory of the
Appellant’s
Case)

Jury View)

8

At the trial the appellant proceeded on the theory that
it was not necessary for him to prove actmal physical
damage to his unoccupied and unimproved property;
that if he showed by people living in the immediate vici-
nity that the operation of the appellee’s plant inter-
fered with the reasonable and comfortable enjoyment of
their properties, that he could recover regardless of phy-
sical damage to his property and regardless of whether
or not the properties in which the complaining witnesses
lived had depreciated in value by reason of the main-
tenance and operation of the appellee’s plant. Kven on
his theory of the case he felt that it was not necessary to
show that he ever intended to develop his property for
residential purposes. Therefore, appellant in order to
prove his case offered twenty-four witnesses; the appel-
lant, three real estate men, one physician, one photogra-
pher, two chemists and thirteen property-owners resid-
ing in the Eighth street houses formerly owned by the
appellant. No witnesses were offered from the row of
houses on Eighth street adjoining the north end of the
appellant’s Orleans street lot.

During the trial the-appellee consented to the request
made by counsel for the appellant that the jury be al-
lowed to view the premises, whereupon Court adjourned
for that purpose and the jury availed itself of the oppor-
tunity to view the same.

During the course of the trial the plant of the appellee
was thrown open to the appellant and the appellant’s
chemists were offered every facility to the end that they
might make any test or examination that they or counsel
for the appellant desired, which opportunity the chemists
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availed themselves of (89-105). As the result of this
opportunity the only report made by the chemists con-
sisted of an analysis of a sample of dust taken from one
of the appellee’s stacks, part of which sample he turned
over to Dr. Glaser and the rest of which was left in
- Court and which, with the other exhibits, it is agreed
shall be used in argument before this Court (207). The
chemist stated that he took a sample to make an analysis
for gas, but made no report (104).

‘We have not given in this statement all page references
to the facts herein referred to by the many witnesses;
again, for the purposes of brevity, we have omitted men-
tioning facts testified to on direct examination which
were not sustained upon cross-examination, thinking that
the same could be more satisfactorily referred to in the
argument.
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ARGUMENT.

I

THE APPELLANT OFFERED NO EVIDENCE OF DAMAGE TO HIS
PROPERTY, OCCASIONEP BY THE MAINTENANCE AND
OPERATION OF THE APPELLEE’'S PLANT.

Although this Court has had before it many nuisance
cases, and while the law with regard to most every phase
of the average nuisance case has been definitely settled
for this State, yet the prineipal and eontrolling question
presented by this appeal, and the one which underlies all
others, has never before been before this Court. We
have been unable to loeate anywhere a oase tried upon the
theory adopted by counsel for the appellant in the case
before us. This Conrt has had before it for eonsidera-
tion, the following classes of cases:

a: The so-called nuisance cases, 1n which the right of
access to the plaintiff’s property has been cut off by a
public service corporation, claiming the right so to do by
governmental sanction, and in which class of cases the
question of consequential damages arises. (Garrett vs.
Lake Roland, 79 Md., 277; Lake Roland vs. Webster, 81
Md., 529; Webb vs. B. & O. R. R. Co., 114 Md. 216).

b: Cases of the average class of nuisance against
Public Service Corporations, where the plaintiff’s prop-
erty has been actually damaged and the defense of legis-
lative authority has been interposed. (Belt R. R.-Co. vs.
Sattler, 100 Md. 306;Belt R. R. Co. vs. Sattler, 102 Md.
595). *
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c: Cases against Public Service Corporations for
consequential damages to abutting owners, for the negli-
gent performance of a legal right. (Reaney vs. B. & P.
R. Co., 42 Md. 17).

d: Action by a tenant for damage to his leasehold
wmiterest in improved property, by reason of the access
thereto having been partially cut off. (Lake Roland vs.
Webster, 81 Md. 529). :

e: Actions for depreciation in the value of improved
property, occasioned solely by interference with the rea-
sonable and comfortable enjoyment thereof, and involv-
ing also loss of rents and profits. (Euler vs. Sullivan,
75 Md. 616; Lurssen vs. Lloyd, 76 Md., 360; Taylor vs.
Mayor, etc., 130 Md. 133.)

f: Action for damage to vacant property in actual
use for garden and pleasure grounds, occasioned by inter-
ference with the reasonable and comfortable enjoyment,
and actual physical damage to the property itself. (Belf
R. R. Co. vs. Sattler, 100 Md. 307 ; Belt R. R. Co. vs. Satt-
ler, 102 Md. 595).

g: Action for damages to improved property, arising
from both interference with the reasonable and com-
fortable enjoyment and actual physica]'damage. (Belt
R. R. Co. vs. Sattler, 105 Md. 265; Carroll Springs Co.
vs. Schneppe, 111 Md. 420; Susquehanna Company vs
Malone, 73 Md. 268; Susquehanna Company vs. Spang
ler, 86 Md. 562). '

h: Injunction cases alleging damage to improved
property, occasioned solely by the interference with the
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reasonable and comfortable enjoyment. (Hamilton Corp.
vs. Julian, 130 Md. 597; Singer vs. James, 130 Md. 382).

i: Injunction cases alleging actual physical damage
to improved and unimproved property. (N. C. Ry. Co.
vs. Oldenberg & Kelly, 122 Md. 236; Chappell vs. Funk,
57 Md. 465).

j: Injunction cases involving damage to property,
oceasioned by interference with the reasonable and com-
fortable enjoyment, in addition to actual physical dam-
age. (Dittman vs. Repp, 50 Md. 516; Longley vs. Mc-
Goech, 115 Md. 182).

But the question to be determined by this Court in the
case now before us, is one entirely new. We are given,
an owner of vacant and unimproved property, purchased
in 1910, more than five years prior to the coming of the
alleged nuisance, with no effort on the part of the owner
to develop the same, or adapt it to any use, and with
no expression of intention from him to adapt it to any
particular use, or to occupy it at all and with no physieal
damage to the property itself, resulting from the alleged
nuisance. What then should be shown in order to entitle
the owner to recover for damages to his said vacant and
unoccupied property, by reason of the alleged nuisance?
He must necessarily establish the following:

1. That the appellee’s plant is in fact so operated as
to constitute it a nuisance to his vacant, unimproved and
wnused property. ‘

2. And that the same has materially depreciated the
value of his property for purposes for which it is best
adapted.
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The appellant adopted the theory that he need not show
any actual, physical damage to his said vacant, unim-
proved and unoccupied property, but that he would estab-
lish the appellee’s plant as a nuisance to his said prop-
erty solely by proof that the same was so operated as to
interfere with the right of residents in the immediate
vicinity to reasonably and comfortably enjoy the proper-
ties in which they live. Having established those facts,
it would not even be necessary to show depreciation in
value of the properties so oceupied by the said complain-
ing residents, caused by the alleged nuisance; but that he
could then call a real estate expert and have him testify
to the effect that just because the appellee’s plant was so
situated and annoyed the complaining residents, that his
property had depreciated so much in dollars and cents.

The appellant did not allege, nor did he undertake to
show that the value of Lis property, where value is con-
sidered as the fair market value of the property, was
lessened at all.

It might be well to mention at this point that the value
of the appellant’s property since the coming of the plant,
as testified to by the expert, was stricken from the record
for reasons quite apparent, and is taken up in discussing
the rulings of the lower Court upon the evidence; and
this left the appellant with evidence in the record show-
ing the value of his property prior to the coming of the
plant, but none showing the value thereafter, which git-
uation was clearly an insurmountable obstacle in his path
to the jury.

We admit that if the appellee’s plant is so operated as
to constitute it a nuisance to the appellant’s property, and
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‘results in a material injury thereto, then on the theory
of the plant being a permanent nuisance, the appellee
would be liable in damages which are to be measured by
the difference in the value of the appellant’s property be-
fore the coming of the alleged nuisance and after the
coming of the same so far as the depreciation is occa-
sioned by the nuisance.

The appellant’s theory of the case is radically un-
sound and ignores the very fundamental principles ap-
plicable to cases of this character. The appellee undoubt-
edly had a right to purchase the land upon which its plant
is located. This does not seem to be denied. It had an
unqualified right to devote it to such uses as it saw fit,
- including the right to construet, operate and maintain
its plant so long as it operated and maintained the same
in a manner not to injure the appellant by actual physical
injury to the property itself or by interfering with the
appellant’s right to reasonably and comfortably enjoy
his property.

Even though the presence of and the operation of the
plant so close to the appellant’s property does make it
less valuable or desirable for particular purposes, be-
cause it is not the kind of plant that he would have ad-
Joining him, nevertheless this gives him no right of action
against the appellee. His right to use and enjoy his
property is not superior to, nor any more sacred than
the appellee’s right to use and enjoy its property. The
question is, not whether the plant constitutes an action-
able nuisance to the other property in the wvicinity, but
does it constitute an actionable musance to the appel-
lant’s property,
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The aforegoing principles are rvcogmzed without gues-
tion by the ablest authorities on this subject. Professor
Woods, in discussing the subjeet inchis excellent work,
says as follows:

“‘The mere diminution of the actual or rental value
of the property by the exereise of a particular trade,
business or use of the property in its vicinity, is not
sufficient to make the trade, business or use of prop-
erty a nuisanee when the deerease in valwe results
from the mere proximity of the business and is at-
tended with no other materially ill results. But
when the business is of a character that produees a
sensible, visible injury to the property itself, or ma- -
terially interferes with its ordinary enjoyment, the
diminution in value which results from the nuisance
is a proper element of damage, and in some eases is
the actual measure thereof.””

Woeds on Nuisance, See. 511.

““The fact that a trade, whether a noisy trade, or
one that liberates smoke, noxious vapors, or noisome
smells, or any use of property, however impreper on
the part of the person devoting his property to such
use, impairs the value of the adjoining property
does not thereby create a nuisance unless the ill
results from the trade produce actual physical dis-
comfort or a tangible visible injury te the property
itself. Mere diminution of the value of the property
in consequenee of the use to which adjoining prem-
ises are devoted unaccompanied with other ill re-
sults is damwnum absque mjuria.”’

Woods on Nuisance, Sec. 640.

Sce also,

Powell vs. Furniture €o, 34 W. Va., 804, 12
S. . 1085.
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We cannot find any cases in this State in which this
principle of law is not recognized. The appellee’s fac-
tory is not a nuisamce per se.

29 Cye. 1173.

New Orleans vs. Legasse, 114 La. 1055, 38
So. 828.

Cooperage Co. vs. Page, 107 Ind. 585, 84 N. E.
145. :

Therefore, in order for the appellant to establish a
legal right against the appellee on the ground of nuis-
ance and damages resulting therefrom, it would seem
that under all recognized principles of law the appellant
should establish—

(A) Interference with the reasonable and comfortable enjoy-
ment of his property resulting in diminution in valune of his
property for the purpose used; or

(B) Interference with the reasonable and comfortable enjoy-
ment of his tenants, resulting in loss of rents or damage to the
reversion; or

(C) Actunal physical injury to the property itself, resulting in a
depreciation of the value thereof.

A.

The appellant has established no right of action against
the appellec because of interference with the reasonable
and comfortable enjoyment of his property, for the very
apparent reason that the property is unimproved, unoc-
cupied and unappropriated to any particular use or pur-
pose; and how could his enjoyment thereof be in any
sense interfered with? He does not say that he ever
lived there or occupied it or that he oceupies it now, or
that he ever intended anyone else to liye there. He does
not say he bought it to develop for residences, or that he
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did anything to devote or appropriate it to such use or
in fact any particular use. He does not even claim such
in his declaration. All that is said in the declaration is
that when he bought it, it was adapted for use for resi-
dential purposes. This he never undertook to prove.

Are we to assume, therefore, that the building of
twenty-seven houses upon one of three separate tracts of
land five or six years before the coming of the appellee’s
plant, can be construed as an appropriation of the three
remaining lots for the same purpose, especially in view
of the testimony that a part of this land was sold by the
appellant for factory purposes, and that a factory (The
Maryvland Mantel Company) has been erected thereupon?

He did ask of his real estate expert for what purposes
the property was best adapted at the time of the tricl,
but as a matter of fact, five or six years had elapsed in
that continuously changing community between the time
of the purchase of the property and the coming of the
plant, and nearly one year and a half had elapsed between
the coming of the plant and the time to which the asking
of the question referred. In the meantime, as before
stated, he had also sold a portion of his property on
which a manufacturing plant was built. He undertook
no development of it during that period. It is quite ap-
parent, therefore, that this unexplained situation points
clearly to the fact that if he had ever intended to use this
property for residential development he had long since
abandoned any such intentions.

He says in his declaration that prior to the coming of
the plant the land in that commuity was used for such
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purposes (residential); how long before, or to what ex-
tent. he neither undertakes to allege or prove. How can it
be gathered from the record that he intended to occupy it
or intended to develop it to the end that others might
occupy same for any particular purpose? We respect-
fully submit, therefore, that in no manner, under the cir-
cumstances, could the plant have interfered with the ap-
pellant’s reasonable and comfortable enjoyment of his
property to any extent, much less to the extent of depre-
ciating his property in value or injuring his health so as
to give him a right of action therefor.

An owner of property cannot recover damages for
interferences with the reasonable and comfortable enjoy-
ment thereof, unless he actually occupies the same, or the
same is occupied by tenants, and on acecount of such inter-
ference with the reasonable and comfortable enjoyment
by the tenants he suffers a loss in rents.

29 Cye. 1257.

Miller vs. Edison Company, 184 N. Y. 17, 76
N. E. 734.

Dier'g%%er vs. Wehrman, 9 O. Dec. (reprint)

Cohen vs. Bellenot, (Va.) 32 S. E. 455.

Jones vs. Chappell, 1.. R. 20 Eq. 539, 44 1.. J.
Rpt. 658.

Southern Ry. vs. Routh, (Ky.) 170 S. W. 520.

While a right of action exists to an occupant of prem-
ises for damages resulting from the interference with the
reasonable and comfortable enjoyment thereof, it seems
from an examination of the authorities (in the absence
of annoyance to the extent of personal injury) that this
damage is to be measured by diminution in the value of
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the use, or, in the case of permanent nuisance, in the
value of the property.
‘Southern Ry. vs. Routh, (Ky.) 170 S. W. 520.

It seems that this principle has been, without excep-
tion, accepted as true by the Maryland Bar, inasmuch as
in the cases that have come before this Court claiming
damages solely for interference with the reasonable and
comfortable enjoyment of premises, counsel for the claim-
ants have shown a depreciation in the value of the prop-
erty or the use thereof. Any other rule would undoubt-
edly permit double recovery for the same wrong, which
is eomtrary to the policy -of the law.

Assuming, however, for purposes of argument, a fact
which does not appear in the record, to wit, that the ap-
pellant intended to develop this vacant and unoccupied
property by erecting dwelling honses thereon, yet the
appellant would occupy no better position. If he occu-
pied, or if temants occupied the property, annoyance to
other residents in the community would serve only to
show the capabilities of the smoke, noise, ete., of produc-
ing the annoyance complained of, but would certainly not
be evidence of the appellant’s damage.

Belt Line R. R. Co. vs. Sattler, 100 Md. at 333.

Cooper vs. Randall, 39 IIl. 317.

Doyle vs. R. R. Co., 128 N. Y. 495.

Seneca Lincoln vs. Taunton Copper, ete., Co.,
91 Mass. 180.

Why should the jury be permitted to speculate as fol-
lows: That some day the appellant would develop and
occupy his now vacant and unoceupied property, and if
he did, it would annoy him or his tenants by depreciating
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the value of his property, when as a matter of fact the
premises from which he obtained his Eighth street wit-
nesses were not shown to have depreciated in value, but
on the contrary, that the houses all remained occupied
since the coming of the appellee’s plant, and that the
rental value had continued the same; and in further con-
sideration of the many things that might happen and the
unforseen circumstances which might arise between the
coming of the plant and the time at which the appellant
might undertake a development of his property for
whatever purposes he might see fit.

““No rule has ever been recognized as having ex-
istence in law that a party can recover damages for
being deprived of the use of his real estate so that
he cannot operate it for a certain imaginary purpose
which might be attended with profit to him when it
is proved that he did not decree so to use it. He may
have damage for the injury actually sustained by
being deprived of his land, but no further.”

Worcester vs. Great Falls Mfg. Co., 41 Me.
159.

In Webb vs. B. & 0. R. R. Co., 114 Md. at 229, it is said
as follows: :

“The question is what damage did the plaintiff in
fact suffer by having access to the river cut off?
Not what they might have suffered had the land been
devoted to some particular purpose to whieh it was
not put.”’

This statement of the Court finds application in the
case before us. It is not a question of what damage the
appellant would kave sustained had his property been
put to uses to which it was not put, but rather what dam-
age he has sustained, to the uses for which his property
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was put, which as it appears from the record are no uses
at all.

We respectfully submit, as before stated, that there is
no evidence in the record to the effect, nor is it alleged
that the appellant intended this property for any par-
ticular use, and this, coupled with the fact that he had
undertaken no development of any kind upon it, or appro-
priated it to any use during its ownership, a period of over
six years, would seem to indicate clearly that he never in-
tended to occupy the property himself or to build resi-
dences to the end that others might occupy them.

‘While it has been decided time and again by this Court
that comsequential damages are recoverable in cases of
nuisances, we are confident that it was never intended by
this Court that in order to establish same that any such
wild speculation could be indulged in. In every case
where the rule has been applied by this Court, there has
been shown either actual physical, visible injury to the
_property, or such interference with the reasonable and
comfortable enjoyment thereof as to diminish the value
of the property itsclf or the use thereof.

At the trial in the Court below, much attention was
given to the case of Belt R. R. Co., vs. Sattler, 102 M/l
595, inasmuch, we suppose, as recovery was sought iu
that case for damages to property unimproved by resi-
dences. However, that case is by no means in point, for
the reason that the vacant lots on each side of the house
in which Sattler resided were used as a garden and
recreation grounds. He actually oceupied the vacant lots
and was in a position to testify as regards interference
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with the reasonable and comfortable enjoyment of his
property. In addition to that there was testimony show-
ing visible, physical injury to his vacant but oecupied
property, his lawn having been set on fire and the vegeta-
tion destroyed. Furthermore, it was shown in that case
that property similarly situated, not far distant along
the same railroad, had experienced a considerable de-
preciation in value. It is evident from the foregoing fact
that the Satiler case is by no means parallel with the case
before us. While'we do not admit that if a depreeciation
had been shown in the value of the Eighth street houses,
occasioned by interference with the reasonable and com-
fortable enjoyment thereof, that this or itself would have
entitled the appellant to go to the jury; nevertheless his
case would have been much more worthy of consideration
from that point than in its present status. No depreciation
in the rental value of the Eighth street houses was shown.
One witness, however, did testify (17) that he sold his
house for less than he paid for it, but we cannot treat
seriously this isolated case as evidence of deterioration
in value; first, because it is not the proper way to prove
deterioration in value, and secondly, because this par-
ticular witness moved to Hamilton, which, he says, is
more of a residential section.

We respectfully submit, therefore, that under no cir-
cumstances, for reasons heretofore stated, can the ap-
pellant prove damages to his vacant, unimproved, nn-
occupied and unappropriated property by proof of the
sole and only fact that residents living in the neighbor-
ing vicinity were annoyed by the smoke, dust, dirt, ete.,
from the appellee’s plant.
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Regarding the second ground upon which the appellant
could hope to recover from the appellee, that is to say,
interference with the reasonable and comfortable enjov-
ment of his property by tenants, resulting in a loss of rent
or damage to the reversion, it is evident that the appel-
lant offered no evidence to support a claim of this nature.
There is no evidence showing that he ever rented this
property to tenants, or ever undertook to rent it, and
consequently there could be nc evidence of any interfer-
ence with their reasonable and comfortable enjoyment of
the property or loss in rent occasioned thereby. To the
contrary, the undisputed evidence is to the effect that
the property has always remained vacant and unocecupied.

C.

The appelicnt established no right to recover against
the appellee, on the ground that any physical injury was
done his property. He offered no evidence of a trespass
of any kind. There was no evidence showing that any-
thing occasioned by the operation of the plant in anv
sense invaded his premises, or injured the vegetation
thereon. There was one witness, however, Sachs (Ree-
ord, p. 31), who testified as follows:

Q. That lot is pretty much open to this dust all
over?

A. It is in the middle—in the centre.

Q. Do you know the condition of the grass in the
centre?

A. Some places it is green and some places it is
yellow.
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This is the only evidence in the record that in the
slightest degree touches upon any actual physical injury
to the appellee‘s property, assuming that the testimony
of the witness is correct and that some place, in the
middle of Mr. Jackson’s lot, there is a yellow spot.
Whether it was there before the coming of the plant, or
turned yellow since the coming of the plant, we are at a
loss to know. Whether it was brought about, or could
be brought about, by any of the elements coming from
the appellee’s plant, we are at a loss to know.

We feel that it is not necessary to further prolong the
argument on this point, for the very apparent reason
that the nature of the community is such that this re-
sult could have been brought about by various reasous,
and further in view of the fact that the appellant was
given unrestricted opportunity to investigate with his
chemists, physicians and otherwise, all substances coming
from the plant, and, having availed himself of this op-
portunity, offered no evidence to show that any part of
the output of the stack would, or could, in any manner,
have any effect upon vegetation.

It seems reasonable to conclude, therefore, that if the
output of the stack did effect vegetation, the appellant
having been put in such an excellent position to' have
offered such evidence, would have done so. Again, it is
very apparent from the whole record that the question
of physical injury was not even considered by the appel-
lant. He was on the stand as a witness and made no
claims to that effect. Nor did this counsel make any con-
tentions to that effect in the lower Court. We contend,
therefore, that the foregoing is not evidence of physical
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damage to his property, and respectfully submit that such
evidence should be construed most strongly against the
appellant, for the reason that he was given every oppor-
tunity to ascertain whether or not it was.possible for the
appellee’s plant to make grass vellow.

Again it will be recalled that, of the three large lots
owned by the appellant, there was a small vellow spot in
the middle of one of them.

IL

THERE IS NO EVIDENCE IN THE CASE SHOWING THAT THE
APPELLANT'S PROPERTY I8 ANY LESS VALUABLE SINCE
THE COMING OF THE APPELLEE’S PLANT, THAN
IT WAS BEFORE THE PLANT WAS BUILT.

The real estate expert, Merriken (Record, p. 16R), gave
the following valuations of the appellant’s property, prior
to the coming of the plant, that is to say:

*“$13,000 for the lot on the west side of Eighth
street, running from Orleans street down to the
dwelling houses, including the little lot back of the
dwelling houses; and $11,470 for the lot fronting on
Eighth and Baltimore streets.’’

He gave a valuation for the same lots subsequent to
the coming of the plant, but, for very apparent reasons
(Record, pages 172 to 177, inclusive), the second valua-
tions were stricken from the record. These reasons will
be discussed later..

Therefore, if we are permitted to assume, for the ap-
pellant’s sake, that the appellee’s plant does constitute a
nuisance as to his vacant, unimproved and unoccupied
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property, yet he was not entitled to recover against the
appellee, for the reason that the nuisance did him no
damage.

There 1s no evidence in the record showing that it is
any less valuable now since the plant is there than it was
before the coming of the plant. For this very evident
reason the Court was justified in granting the appellee’s
prayers, directing a verdict for the appellee,

IIL

THERE IS NO EVIDENCE IN THE CASE LEGALLY SUFFICIENT
TO PROVE THAT THE APPELLEE’S PLANT AS OPERATED
CONSTITUTES A NUISANCE EVEN AS TO THE
EIGHTH STREET RESIDENTS.

We feel that it is not necessary to discuss this point
at length for the special reason that it has no bearing
whatever on the case, because, as we have endeavored to
show, complaints by the Eighth street residents against
the plant, by reason of interference with the reasonable
and comfortable enjoyment of their properties, could not
serve in any sense to establish damage to the appellant’s
vacant, unimproved and unoccupied lots.

However, we feel that it is proper to consider this
point briefly, inasmuch as we are confident that counsel
for the appellant will discuss the question at length in
their brief, and treat it as material on this appeal.

Our hereinafter discussion of this point must be con-
sidered in connection with the law as well established in
this State. In the case of Susquellanna Fertilizer Com-
pany vs. Malone, 73 Md. 275, it is there said:
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“We fully agree that in actions of this kind the
law does not regard a trifling inconvenience; that
everything must be looked at from a reasonable point
of view; that in determining the question of nuisance
in such cases, the locality and all surrounding cir-
cumstances should be taken into consideration; and
that where extensive works have been erected and
carried on which are useful and needful to the pub-
lie, persons must not stand on extreme rights, and
bring actions in respect of every trifling annoyance,
otherwise business could not be carried on in such
places.”’

This statement of law was expressly affirmed in N. C.
Ry. Co. vs. Oldenburg & Kelley, 122 Md. at 241,

Probably the testimony of the appellant’s witnesses,
on direct examination, may be summarized as follows:

‘‘Before the coming of the plant everything was
all right; since the coming of the plant everything
is all wrong.”’

However, we are prepared to say that in no instance
did any of the witnesses live up, on cross-examination,
to the conclusions reached by them on direct examina-
tion. For this reason we have felt obliged to lengthen
this record by putting in considerable of the testimony
in question and answer form. We respeetfully refer the
Court to the eross-examination of the witnesses, and will
not undertake to repeat the evidence at the expense of
lengthening this brief unnecessarily. The cross-exami-
nation speaks for itself. -After reading the cross-exami-
nation we are obliged to stop and consider whether in
fact the appellee’s plant adds anything to the burdens
of the Bighth street residents. Whether the plant is at
-fault, or whether it is the other plants located in the im-
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mediate vieinity, it is impossible to say. It becomes a
question what, if anything, is contributed by the appel-
lee’s plant, in addition to disturbing elements already
present, which justifies their complaints and takes them
without the rule laid down by this Court in Susquehanna
Fertilizer Company vs. Malone (supra).

Most of the witnesses were property-owners or paid
experts and thereby had an interest in the case. Their
enthusiasm probably led them, on direct examination, fo
conclusions which were not well founded. For example:
Some of the witnesses went so far as to say that the ap-
pellee’s smoke had the effect of a boomerang and blew
into their houses whether the wind was from the east or
from the west (R., pp. 81-136-31). We quote from the
testimony of the witness Blackburn (pp. 63, 64, 65) :

Q. Is the Mantel Company east of you?
A. East of me, but it don’t hit me.

Q. When the wind blows from the east it blows
right towards you, don’t it?

A. Never mind; we don’t get any, I said, you un-
derstand.

Q. Now, when the wind is heavy, the atmosphere
1s heavy, does that smoke settle?

A. 1 have never beén bothered with the Steiner
Mantel Company since I have been down there.

Q. You have a smokestack right back of the
houses?
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A. I know they have.

- Q. You ever get any smoke from that?

A. Well, not much; what little smoke we get from
that don’t amount to a pinch of snuff, and vou know
a pinch of snuff don’t amount to muech.

Q. That is not a very high stack?

A. T could not tell you how high.

Q. It is not as high as the Steiner Mantel Com-
pany?

A. They don’t do enough business over there.

Q. They don’t do enough business to have a high
stack?

A. No, they do a very little bit of business.

The witness further testified that he could not tell
whether black smoke came out of the Maryland Mantel
Company stacks or not.

The cross-examination of the witness then proceeded
as follows:

Q. That stack is back of you and ours is back of
you and you know what kind ecomes out of our stack,
but you don’t know what kind comes out of the Mary-
land Mantel stacks?

A. You are representing the Shawinigan Stcel
Company, are you?

Q. Yes.
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A. Your stacks are a nuisance back of these peo-
ple.

In considering their testimony, we must bear in mind
further two very important things:

Farst, the unlimited aceess of the appellant to the ap-
pellee’s plant with the privilege of making any investi-
gation and any analysis desired (R., p. 105).

Second, the nature of the community (Opening State-
ment).

With all of the opportunity afforded the appellant to
ascertain whether or not anything came from the opera-
tion of the plant which would in any sense injure his
vacant property or the Eighth street houses, or the fur-
niture therein, or the health of the occupants thereof,
and, although the appellant availed himself of this op-
portunity, there is not a scintilla of evidence to the effect
that anything coming from the appellee’s plant has any
damaging effect. There was some testimony offered by
the male witnesses that their wives (who are mothers
with youngsters) had more headaches since the coming
of the plant. This evidence was objected to, whereupon
the appellant promised to follow it up (R., pp. 6, 7) by
showing that there are gases coming from the plant which
are productive of headaches. This, however, he failed to
do, even though given the opportunity.

If the output of the appellee’s stacks is capable of
physically injuring property, of destroying vegetation,
of affecting paint, of producing ill! health, of causing
headaches, is there any reason why all of this could not
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have been shown? What weight can be given to testi-
mony to this effect in a neighborhood where there are so
many smoke stacks, black smoke, soot and dirt. In this
counection we refer the Court to our opening statement
and feel that it is not necessary to repent the evidence
at length here. The burden of the complaint of the wit-
nesses seemed to be the black dust or dirt. Outside of
that their troubles amounted to little or nothing. They
say that the black dust or dirt that bothered them is of
the kind and character contained in the bottle marked
114 Eighth Street”’ and which was taken off of the roof
of that property (Bottle exhibited in argument before
this Court, marked ‘“114 Eighth Street’’). Yet, when
they avail themselves of the opportunity offered tv go
direct to the appellee’s plant and take a sample of dust
or dirt right from the stack, it is found to be a white,
flaky substance (White, flaky substance exhibited in this
Court at argument). Is there any question then to a rea-
sonable mind that the output of the appellee’s stack is not,
as a matter of fact, the thing that annoys the Eighth street
residents? They are frank to admit that the dirt or dust
that troubles them s black and of the kind and character
of the dust and dirt contained in the exhibit from 114
Eighth street. 1If none of the witnesses saw this black
dust or dirt coming from the appellee’s stack, why are
we to surmise that the same did come from these stacks,
when as a matter of fact, a sample was taken from the
stack and shown to be white and flaky.

The only evidence of annoying lights is a light from
the appellee’s plant, but we cannot gather from the tes-
timony of the witnesses that the ‘‘blinding glaring
light,”’ as they expresed it, was particularly bothersomo
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or seriously inconvenienced them. Then too, it is a well
know faet that a light which sends a ray in any particu-
lar direetion, such as towards the KEighth street houses,
would not necessarily send a ray to houses whieli might
be built upon the appellant’s vacant lots. There were
many other annovances in the community, including the
operation of the railroads in the immediate vieinity.
There is gas in the black smokes from the railroad trains,
rouud house, ete., which reaches this property.

We submit, therefore, that even though annoyvance to
the Bighth street residents might be counsidered as hav-
ing bearing on the damage to the appellant’s property,
nevertheless the Court would have been perfectly justi-
fied in withdrawing the ease from the jury for the rea-
sons stated; that is to say, that this plant adds no ap-
preciable burdens to the Eighth street residents, and even
though 1t did, there is no evidence that it has affeeted the
value of the property oceupied by them.

IV.

THERE IS NO REVERSIBLE ERROR IN THE RULINGS OF THE
COURT UPON THE EVIDENCE OFFERED
BY THE APPELLANT.

APPELLANT'S FIRKT, SECOND, THIRD AND FOURTH EXCEPTIONS.

(Record, pp. 91, 92, 96, 114.)

These four exceptions may be argued together. The
appellee gave to the appellant permission to go to its
plant in order to make any investigation he desired and
to take any samples of smoke, gas or dusts for the pur-
pose of analvzing the same. The appellant availed itsclf
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of this opportunity and a sample of dirt was taken from
one of the stacks of the appellee’s plant and a chemical
analysis thereof made by two chemists. It seems that
the analyvsis was made for the purpose of determining
what percentage of silica oride was contained therein.
One chemist reported it as 76.70% and the other 56.59%.
In addition to the sample of dust taken from the appel-
lee’s stack the appellant brought into Court three other
samples of dust and dirt, the first taken from a rain-
spout on one of the Eighth street houses, the second from
the roof of 114 Eighth street, and the third a sample of
street dust taken from a house in the centre of Baltimore
City, on Calvert street. These three additional samples
had been analvzed to ascertain the percentage of siliea
oxide contained. The Court refused to let the chemists
testify as to how the analvsis of the stack sample com-
pared with the analvsis of the other three samples in
the matter of the percentage of silica oxide contained,
which ruling of the Court, we submit, was perfeetly
proper. Although we are not told whether silica oxide
is harmful or injurious, or will injure either the plain-.
tifl s property or the property occupied by the Eighth
street residents, vet we would suppose that if it is dam-
aging or obnoxious the appellee would be responsible
only for the damage done by the sdica oxide coming from
its stack.

The appellant was given an opportunity to ascertain
this very thing, and the opportunity was aeccepted, an
analysis made and the stack sample was found to contain
56.59 per eent. or 76.70 per cent. silica oxide. The only
thing he could have been trying to establish was given
him first hand. Now, why should e be permitted to
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testify how it compared with the sample of dust shaken
from a rain-spout from the Eighth street property in
dirty Highlandtown, or with the sample taken from the
roof of one of the Eighth street houses in the same neigh-
borhood, or with the sample of street dirt takem from
Calvert street in the centre of Baltimore City. We sub-
mit, it was absolutely irrelevant and immaterial and
served in no way to enlighten either the Court or the jury.

Again, supposing he had said 25 per cent., 30 per cent.
or 90 per cent., what bearing would it have had on his
right to hold the appellee for damages resulting from the
silica oxide found in its stack? The question as to silica
oxide, if relevant at all, was not what percentage thereof
is contained in rain-spout dirt, roof dirt or street dirt,
but rather what percentage is contained in the appellee’s
dust, and if any, what damaging effects it has. There is
absolutely no evidence in the case showing that the sam-
ple from 114 Eighth street ¢came from the appellee’s
plant. He was undoubtedly {rying to establish this faect,
but when he was given an opportunity to visit the appel-
lee’s plant and take a sample from the stack, ke found it
to be a white flaky substance rather than black gritty
substance that came from the roof of 114 Eighth street.

APPELLANT'S FIFTII EXCEPTION.
(Record, p. 116).

The appellant had on the stand two chemists who ana-
lvzed the dirt obtained from the appellee’s stack. One
testified that it contained 76.70 per cent. and the other
56.59 per cent. silica oxide. The a;‘ppellee’s physican
was in Court when this testimony was given. He was
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asked what in his opinion is the effect upon the human
being brought into contact with that output, or those who
would be living in that street, in that row of houses and
in property adjacent to that row of houses. The Court
sustained an objection to this question and rightfully so.
It seems that there should be no need of argument in
support of the Court’s ruling. In the first place, there
was absolutely no evidence showing what quantity of
silica oxide reached the Eighth street residents in the
smoke, even though we are to assume that silica oxide
has injurious effects. The percentage that the doctor
was given was obtained from dust inside of the stack. It
might be that a certain quantity of silica oxide is injuri-
ous, and equally true that a less quantity is not injurious.
The doctor was not advised of the conditions, if any, un-
der which the Eighth street residents got this dust or in
what quantity. It is true that the doctor was in charge
of Eudowood Sanitarium, but he was brought in Court
evidently as a specialist on the effects of silica oxide
It was not shown that he knew anything about silica
oxide, or its effect upon any human being, much less
human beings living in a community like Highlandtown,
or that he had made any study of the effect of silica oxide
on different classes of people.

What did the question mean by “‘effect’’? 1t was en--
tirely too vague and indefinite. People living in an in-
dustrial community like Highlandtown are certainly not
as sensitive to dust and dirt as persons living in a strietly
residential community. It was not shown that he know
anything about these people or the conditions under
- which they lived. He did not know, nor was he told how
much of this dust they came in contact with. Therefore,
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how could he state its effects? There were several wit-
nesses on the stand from the Eighth street property, but
none of them testified as to any ill health resulting from
the operation of the appellee’s plant.

Again, the doctor was not told of the other gases, dusts,”
dirts and smokes coming from other industrial plants in
the neighborhood of which the record is full. Some of the
witnesses did testify as to the quantity of smoke that they
came in contact with, but the doctor was not told of it.
A quantity of dust if taken from the appellee’s stack and
taken internally might produce a certain effect, yet the
effect, if any, of this dust in the shape of smoke by the
time it reached the Eighth street property might prob-
ably produce no unsatisfactory result at all. It seems
evident, therefore, that there was absolutely no founda-
tion laid which would qualify the doctor to answer the
question propounded.

Again, supposing for the appellant’s sake that if siliea
oxide was injurious to health and that by the time the
smoke reached the Eighth street property it contained
enough silica oxide to affect health, would this have tend-
ed in any way to establish damage to the appellant’s va-
cant, nnimproved, unoccupied and unappropriated lots,
which question we have heretofore discussed.

APPELLANT'S SIXTH EXCEPTION,
(Record, pp. 116-117).

The appellant’s doctor had gone down in this vicinity
on one oceasion and had seen a particu?lar cloud of smoke
and a particular atmospheric condition. He was asked
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what would be the effect of breathing that atmosphere
for a long time. The argument advanced in support of
the Court’s ruling on the appellant’s fifth exception is
equally applicable here. There was no evidence that the
Righth street residents continued for a long time to
breathe smoke from the appellee’s stack in the quantity
that the doctor observed on that particular occasion.
There is no evidence connecting the usual conditions exist
in that neighborhood with the conditions that the doctor
observed on that particular date. If the question was
relevant at all, the doctor should have been advised of the
prevailing conditions as the same appear in the record.
He should have known something about the people who
live in this neighborhood and then asked what the effect
would be on such people coming in contact with that
quantity of smoke. In this connection we must bear in
mind that many Eighth street residents testified. They
had been living in that neighborhood since the plant was
in operation and we have yet to hear one complaint of ill
health caused by the operation of the plant. Atmospherie
conditions are not always the same.

-Again, even supposing that it had a bad effect, it wonld
in no sense tend to establish damage to the appellant’s
vacant property, but would only serve as evidence of
the capability of the output of the appellee’s stack to
produce annoyance and inconvenience to residents living
in that community. (Belt Line Railroad Co. vs. Sattler,
100 Md. at 333).

APPELLANT'S SEVENTH EXCEPTION.
, . ~
{Record, p. 117).

The facts assumed in this question are evidently those
assumed in the first question (Record, p. 116). It is that
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a sample taken from the appellee’s stack contained 56.59
or 76.70 per cent. silica oxide. The doctor was asked
what, if any, connection would it have with headaches,
coughing spells and tickling sensations of the throat, ex-
perienced by the Eighth street residents. The doctor
had before him no evidence showing in what quantity this
smoke from the appellee’s stack was inhaled by these
people, if any, or what quantity of silica oxide reached
them. The question excludes from the doctor’s consid-
eration the very important facts concerming the smokes,
dusts, dirts and gases from the other industrial plants wn
that community (as set forth in our opening statement).
So far as the doctor knew these same complaints might
have existed before the coming of the appellee’s plant.
Before he could express an opinion he should have been
advised of all conditions as they appear in the record
which might in any way tend to affect his conclusion. It
is simply a question calling for an opinion, which question
absolutely ignores important and material facts which
could easily have affected the conclusion reached. For
example, the ‘‘headachers’’ had headaches after moving
away from this plant (Record, p. 22), and before moving
to the plant (Record, p. 33), and in the same neighbor-
hood before the plant came (Record, p. 37). Again, an-
other witness, McCummins (Record, p. 37), attributed his
wife’s headaches to the noises rather than to the smoke.
So does Mrs. Warner (Record, p. 121).

Again we ask the question, supposing the plant did
cause it, how would this help the plaintiff to establish
the proof required to show damage to his vacant and un-
occupied property? It would only serve to show that the
plant was capable of annoying residents in that commun-
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ity which would not be evidence showing damage to the
appellant’s property, (Belt Line Railroad Co. vs. Satt-

ler, 100 Md. at 333).

APPELLANT'S EIGHTH EXCEPTION.
(Record, p. 118).

The doctor was asked to assume that the output of the
appellee’s plant contained 56.59 per cent. or 76.70 per
cent. silica oxide. This he had no right to assume, for
the reason that the sample analyzed was taken from the
stack and there is no evidence showing what percentage
of silica oxide the residents of Eighth street were re-
quired to inbale, if any. He was asked to assume that the
output of the stack is emitted continuously throughout
twenty-four hours and seven days in the week. This he
had no right to assume. The evidence is to the contrary.
The winds might have been from the east, southeast,
north, northeast, in which event the Eighth street resi-
dents or the appellant’s property would have gotten none
of the smoke. He was asked what would be the effect on
the health of persons living, or attempting to live in that
neighborhood, from these conditions. As before stated,
there was no evidence showing that the doctor knew of
the real conditions, or had been advised of them. There
were only three witnesses offered by the appellant who
testified that the Eighth street property got smoke from
the appellee’s stacks, regardless of wind conditions. These
we may properly term the ‘‘boomerang’’ witnesses (Rec-
ord, pp. 31-81-136), but all of the witnesses agreed that
they did not get smoke from the appellee’s stacks -when
the wind was from the soutl, southeast, north, northeast
and east. Again, one who was employed on the other
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side of the appellee’s plant, at the cemetery, testified
that he got more of the smoke than the Eighth street
residents (Record, p. 83). The same question is pertinent
lere which we have asked in conneetion with the other rul-
ings of the Court on the doctor’s testimony; that 1s to
sav, of what material value would this particular evidenee
have been to establish damage to the appellant’s vacant,
unimproved and unoccupied lot. Belt Line R. Co. us.
Sattler, 100 Md. at 333.

APPELLANTS NINTH EXCEPTION.

(Record, p. 120).

Areuments advanced in connection with the appellant’s
Sixtl, Seventh and Eighth Exceptions, are pertinent to
the ruling of the Court on the Appellant’s Ninth Exeep-
tion. There was no evidence of the chemieal constituents
of the clonds, but only of the dust as found in the stack.
There was no evidenee that the Eighth street residents
lived in any cloud. The question ignores absolutely the
testimony in the record to the effect that the Eighth street
residents do not get smoke from the appellee’s stack when
the wind is from the sounth, southeast, north, northeast
and cast. Tf it is the siliea oxide that affeets the human
being, what quantity of it is found in the smoke that
reaches these people.  The doctor was not given the
quantity of smoke that reachied them, nor was it shown
that he knew. There was absolutely no foundation laid
for the asking of any such question. We are obliged to
remind the Court again that the answer sought to be
obtained to this question would in no way tend to show
damage to the appellant’s unoccupied property. (FBelf
Line R. Co. vs. Sattler, 100 Md, at 333).
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And again, why permit the doctor, as an expert, to say
that it would make them sick when the residents them
selves say that they enjox good health, and out of the
nunierous witnesses, we have only three or four head-
aches in a community, otherwise full of gases, smokes,
dust and dirt.

APPELLANT'S TENTII EXCEPTION,

(Record, p. 156).

This question was directed to the noise occasioned by
the operation of the appellee’s plant, as affeeting the
appellant himself, who lives in Baltimore City, but who
happened to be down in that neighborhood on a casual
visit. The reasoning of the Court in sustaining the ob-
jection to this question is perfeetly sound.  The appel-
lant should not have been permitted to give any such
testimony. Tt was undoubtedly prejudicial. The inquiry
if pertinent at all, was the effect,if any,of the noise not
upon a casual visitor, but wpon people acenstomed to live
in an industrial center such as this. This had been testi-
fied to by such people. Even though the noise did annoy
him, it could have served only to establish interference
with the reasonable and comfortable enjoxment of his
property, and the evidence shows heyond and dispute that
he did not live there, or ocenpy his property. or undertake
to enjoy it, nor had he appropriated it to any sueh pur-
poses, nor did e ever intend to. His testimony in this re-
speet, even if relevant, would have necessarily heen only
corroborative of the testimony offered by the Kighth street
residents, and would have served in no way to establish
damage to the appellant’s vacant, unimproved and un-
occupied property. The appellant was not prejudiced hy
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the Court’s refusal to let him answer this question. The
same question had been asked and answered by several
witnesses. A jury view was granted and the jury heard
the noise themselves and they were perfectly capable of
passing upon the fact as to whether or not it was enjoy-
able or unenjoyable. The appellant might have been
particularly sensitive, not having been subjected to the
various noises to which Highlandtown residents are sub-
ject and to which they had gotten used.

APPRELLANT'S ELEVENTH EXéICVI‘l()N.

(Record, p. 159).

The record shows that the appellant had built twenty-
seven houses in 1910, six or seven years before the com-
ing of the appellee’s plant. These were all sold before
the plant was built. The appellant was then asked wheth-
er or not he was able to sell them at a profit. How could
an answer to this question have enlightened either the
Court or the jury?! The case was, by agreement, tried
upon the theory of a permanent nuisance. The rule for
estimating damage, therefore, was to ascertain the mar-
ket value of the appellant’s property prior to the coming
of the appellee’s plant, and its market value thereafter;
and if the value thereafter be less than before, then
whether or not the appellee’s plant is a nuisance to the
appellant’s property, and if so, to what extent it con-
tributes to the deterioration in value.

29 Cye. 1275.

This rule is also recognized in Belt Line R. Co. 102 Md.

595. !
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Suppose the appellant did sell his unimproved prop-
erty at a profit or loss five or six years prior to the com-
ing of the appellee’s plant. This would not tend to show
what damage the plant had done his unimproved prop-
erty, to say nothing of the effect that the lapse of five or
six years might have had on the protits in the building
business which are affected by so many circumstances.

He could not have been hurt by the Court’s ruling
on this question, because he says (Record, p. 164)
that he sold out the last lot of houses to one Vineent
0’Connor, who sold them out at a profit. The question
was absolutely irrelevant and immaterial and had no
bearing upon the issues joined.

APPELLANT'S TWELFTH EXCEPTION.
(Record, p. 159).

The appellant was asked what he got for the ground
rents on the twenty-seven Eighth street houses prior to
the coming of the appellee’s plant.

The Court properly sustained the objection to this
question for the reasons set out in our argument in sup-
port of the Court’s ruling on the Appellant’s Eleventh
Exception. We will not repeat it here.

APPELLANT'S THIRTEENTH, FOURTEENTH, FIFTEENTH AND
SIXTEENTH EXCEPTIONS.

(Record, pp. 160-161-162).

These four exceptions may be argued together. Thev
relate to the refusal of the Court to permit the appellant
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to answer the following gquestions: (1) Whether he had
been able to dispose of his property sinee the coming of
the appellee’s plant; (2) whether he had any offers
of sale prior to the coming of the plant; (3) whether he
has had any offer sinee the coming of the plant; (4)
Liow the offers received before and after the coming of
the appellee’s plant compared.  All of these questions
were absolutely irrelevant and immaterial for the an-
parent reasoun that the measure of damage rule applicable
to cases of permanent nuisance is, as before stated, the
market value of the appellant’s property prior to the
coming of the plant, and its value subsequent thereto,
and if less, the extent of this depreciation, if any, ocea-
sioned by the appellee’s plant. If this be the correct rule,
what relevaney has the testimony of the appellant as to
whether he was, or was not able to sell since the eoming
of the appellee’s plant, a thing which might be affected
by so many eircumstanees in no way connected with the
plant. For example, the price asked, the purchaser’s
attitude, ‘changing conditions of the community, and
many other reasons. As to the other three questions, we
wish to sayv in addition to the application of the damage
rule heretofore mentioned, it has been held time and
again, and the law is now well established and recognized
that offers of sales and purchases are not evidence of
-alue.

Western Union Telegraph Co. vs. Ring, 102

Md. 679.
Horuer vs. Beasley, 105 Md. 193.
10 Ruling Case Law, Evidence, See. 129,

The value of an offer depends upon too many consid-
crations and the Courts have wisely adopted the rule that
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ovidence of value must come from the mouths of wit-
nesses who have demonstrated their fitness to pass on
same.

APPELLANTS SEVENTEENTH EXCEPTION.
(Record, p. 162).

The appellant was asked why le did not develop his
vacant lots, that is, the vacant lot between Fairmount ave-
nue and Orleans street.  In the first place this question
assumes that the appellant hought this property with the
intention of developing the same, and that at the time of
the purchase it was adapted for development. IHowever,
there is not a word in the evidence to this effect. It 1s
alleged in the declaration that at the time of the purchase
it was adapted for residential development, but the appel-
lant did not even undertake to prove this allegation.

Again, it is not clear from the question whether the
same means residential or industrial development, which
are quite different things and have entirely different
bearings upon the issue.  The rule to be complied with
in proving damage to the plaintiff’s property, if any has
been sustained, has heretofore been referred to by us i
several instances and finds application here to justify the
lower Court in its ruling.  The question is not what con-
jectures or whims of the defendant influenced him, but
primarily whether the appellee’s plant is so operated as
to constitute itself a nuisance to his property, and if so,
did it bring about a deterioration iu the value theveof,
and if so, how much? The question as asked throws no
light on any of these points. Tf the ““development’ re-
ferred to means residential development, again we o not



46

see how the guestion would be relevant inasmuceh as there
was no evidence that the property was adapted for that
purpose hefore the coming of the plant, or that the appel-
lant had ever intended that it should be developed for
such purposes.

There was no offer on the part of the appellant to fol-
low this up by showing that the property was so adapted
at the time of the purchase and before the coming of the
plant, or that the appellant ever so intended to develop
his property. As stated in an earlier part of our brief,
the huilding of twentyv-seven houses on a separate and
distinet lot five or six vears prior to the coming of the
plant and the sale in tlie meantime of a part of the prop-
erty for manufacturing purposes would seem to indicate
clearly that the appellant never intended to develop the
rest of his property for residential purposes. 1 he had
so Intended he could easily have said so, for what it
would have been worth.

APPELLANT'S EIGITTEENTH EXCEPTION,

(Record, p. 163).

Appellant was asked .what this vacant property cost
nim.  This question was objected to for the reasons
stated in our argument in support of the lower Court’s
ruling on the appellant’s 13th, 14th, 15th and 16th excep-
tions as to the method of proving value and damage.

APPELLANT'S NINETFENTII EXCEPTION,

(Record, p. 168).

The real estate expert, Merriken, who had made a ¢as-
ual visit to the appellant’s property, testified as to the
smoke condition and was then asked what effect 1t had
upon him so far as his physical comfort was concerned.
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This evidence was properly excluded for the very appar-
ent reason that the question before the Court was not
what effect this smoke would have upon a casual visitor
to the premises, but rather what effeet it has upon people
who are accustomed to living in that industrial com-
munity. The reasons advanced by us in argument in
support of the Court’s ruling on the appellant’s ten?l
exception 1s equally applicable here. The exclusion of
this testimony did not prejudice the appellant in the
least. 1t was only corroborative and would serve in no
wayv to establish the damage to the vacant, unimproved
and unoccupied property of the appellant, but only as
evidence of the capabilities of the output of {he stack to
produce annovance and discomfort. (Lelt Line R. R, (o,
rs. Sattler, 100 Md. at 333).

APPELLANT'S TWENTIETH EXCEI'"TMON.
(Record, p. 173).

The real estate expert Merriken had given in evidence
the value of the plaintiff’s property prior to the coming
of the plant (Record, p. 168). This cvidence was not
contradicted, and the appellant was given the full benefit
thereof. The expert was then asked to give his reasons
for his valuation and referred to a vacant property ou
the west side of KEighth street, which he valued atl $6,500.
He was then asked whether or not it was a private or
forced sale. He said ““he did not know, it might have
heen a foreed sale.””  On motion made by counsel for the
appellee this valuation was stricken from the record for
the reasons, first, that it was shown by the expert’s own
testimony that he did not know of the conditions nnder
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which the sale was made; and, second, that forced sales
are not evidence of value,
Muavor, ete., vs. Smith, 80 Md. at 473.
French vs. Freneh, 133 N. Y. Supp. 966.
Holeombe vs. White City, (N. J.) 82 Atl. 618,
Rickard vs. Bemis (Tex.), 78 S. W, 239,
George vs. Lane, 80 Kan. 94, 102 Pac. 55.

Appellant was not prejudiced by the exclusion of this
testimony. 1t could only have served the purpose, if any,
of adding weight to the expert’s conclusion, and inas-
much as his conclusions remain uncontradicted and un-
assailed, we eannot see how the appellant was prejudiced.

It is true that this Court has held time and again that
an expert may give evidence of sales in the same com-
nunity to show how he reaches his conclusion. How-
ever, if forced sales are not evidence of value, it is diffi-
cult to see what place they could find in adding weight to
the conclusion of an expert as to valuation. We will not
prolong the argument on this point for even assuming
that there was errvor in the Court’s ruling on this ques-
tion, the same, as before stated, in ne way prejudiced the
appellant. '

APPELLANT'S TWENTY-FIRST EXCEDPTION,
(Record, pp. 174 to 177, 1nelusive).

The expert Merriken gave his valuation of the appel-
lant’s lots prior to the coming of the plant (R. p. 168),
his reasous therefore, and also his valuation of the lots
subsequent to the coming of the plant (168). He was
then asked to give his reasons for his subsequent valua-
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tions, which question was objected to in order to reserve
the right to move to strike out his answer. The objection
was properly overruled and the witness gave the follow-
Ing answer:

“Before this time, in 1915, this plant was not in
existence, not in operation at least, and houses, the
community here was not subject to the smoke and
other things that have heen complained of in this
particular case, the glare, the soot, ete.  Since that
time, of course. it has affected the entire neighbor-
llood. T want wo say this further in explaining my-
self—that real estate is suseeptible to all kinds of
changes, to any condition that is unusual, that is
extraordinary, will affeet the value (R. p. 175).

“T thought I explained that prior to 1913, this
property {(indicating) was not subjected—nor that
property (indicating) subjected to the gas and smoke
and soot and glare or flame or whatever you choose
to ecall it, that comes from this particular property:
since that time the property has been subjeeted to it,
and, in my judgment, has affected the salability of
that property to the extent that 1 have indicated in
dollars and cents”’ (R. p. 176).

Counsel for appellant moved to strike out the ““extent
of the damage,”” whereupon counsel for the appellee
moved to strike out the rest of the answer.

Tt has been held by this Court that real estate experts
may give reasons for their valnations,
Belt Line R. Co. vs. Sattler, 102 M. at 602,
Mavor vs. Park Corporation, 106 Md. 328,

But it is equally true that he may not state the amonnt
of damage. DBelt Line R. Co. vs. Sattler, 102 Md. 595
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Belt Line R. Co. vs. Sattler, 100 Md. 306; Park Corpora-
tion vs. Mayor, 128 Md. 611. He gave only onc reason
for depreciation in the value of the property, and this
was the presence of ihe appellee’s plant i the neighbor-
lrood. We cannot conceive of any more definite way for
an expert to testii'y as to the amount of damages in dol-
lars and cents, inasmuch as no other reasons for deprecia-
tion were assiened.  The jury was sworn to try the wssues
as to whether the plant constituted a nwisance to the ap-
pellant’s property, and if so, to what extent it damaged
the same. 1f the expert’s answer should have been al-
lowced to remain (n the evidence, there awwould have been
no need for a juru.  He aave as his reason the very thig
that the jury was sworn to determine.  Will an expert be
permitted, therefore, to say that the appellant’s prop-
erty has been damaged and that the operation of the
plant constitutes it a nuisance as to his property when
there is no evidence in the record, as heretofore dis-
cussed, showing any damage to his property. The expert
perliaps might have thought that the mere presence vf
the plant e the neighborlkood might have lessened the
value of the appellant’s property, but this lessening of
the value, occasioned by the mere existence of the plant,
as e have discussed in an early part of owr brief, would
not give the appellant a right of action. It must be
shiown that the plant as oprrated constituted it a nuis-
ance to his vacant property.

In Bell Line vs. Sattler, 100 Md. at 334, this Court said:

“1t is not desirable to enlarge the limits within
which expert testimony is admissible, and whenever
the ultimate fact desired to be proved is, from the
nature of the issue, especially confided to the jury,
such evidence should be rigidly exeluded.
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The objeet for which the jury is sworn, that is to
say, if they find there is damage, 1s to find the extent
of it measured in dollars and cents. But to allow
the expert to give such testimony not only puts him
in the place of the jury, hut permits him to indualge
in mere speculation.”’

We are unable to conceive what ean he confided to the
jury in this ease, 1f it is not first, whether the operation
of the appellee’s plant is a nuisance, and second, if so, to
what extent it damages the appellant’s property,

We submit, therefore, that we can imagine no clearer
case in which an expert undertakes to usurp the funetions
of the jury. And again, the answer of the expert scemed
to be based upou the theory of residential development
when, as a matter of fact, the answers elicited from him
should have been not the value for any particular pur-
pose, but the market value for the purposes for which it
is best adapted.

Brack vs. Baltimore, 125 Md. at 381,
Park Board vs. City, 126 Md. 258,

We respectfully submit that there was no error in the
Court’s ruling in striking out the expert’s answer. There-
fore, if the expert’s reasons given in support of his con-
clusions were improper, it was only Tair that e con-
clusions founded upon such reasons (the value after the
coming of the plant) should also be stricken out, for if
the plant had not been established as a nuisance to the
appellant’s property, why should the expert be permitted
to say that it is now less valuable because the plant ix a
ruisance as to his property?
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APPELLANT'S TWENTY-SECOND AND TWENTY-THIRD EXCEPTIONS
(Record, p. 181}.

The appellant had examined his witness in chief and
turned him over to counsel for the appellee for ecross-
examination. Counsel for the appellee did not ask the
witness any questions and he was excused from the stand.
On the succeeding day he was called back to the stand by
the appellant on the theory that counsel for the appellant
had misunderstood a ruling of the Court on the day be-
fore. We see no occasion for any such misunderstanding
or any connection between the misunderstanding and the
answers sought by the question asked. '

Counsel for the appellant were obliged to exhaust their
witness when he was first on the stand, and whether or
not he should bhe permitted to he recalled was a matter
absolutely in the diseretion of the trial Court and will not
be reviewed on appeal.

40 Cyec. 2468.
Brown vs. State, 72 Md. 468.
Green vs. Ford, 35 Md. 82.

Discussing the merits of the question, however, the ex-
pert was asked, first, ‘‘for what purpose it (the Jackson
property) is adapted,”’ and second, ‘‘whether or not it is
adapted for dwelling purposes.”” The question at issue
was for what purposes it was best adapted prior to the
coming of the appellee’s plant, and whether or not its
adaptability has been changed by the coming of the plant
to the detriment of the appellant. There is no evidence
showing for what purpose the property was adapted
prior to the coming of the plant, nor was any effort made
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to offer any such evidence. Again, the jury saw the
premises, and they did not need the assistance of an ex-
pert to tell them whether or not houses could or could not
be built thereupon. It was not for the expert to specu-
late that if the appellant did build houses on this prop-
erty, he would suffer a loss in remts. As was said in
Belt Line vs, Sattler, 100 Md. 333, quoting from the opin-

ion of Judge Miller in Stumore vs. Shaw, 68 Md. 19: ’

“There is a general concurrence of authority and
decisions in support of the proposition that expert
testimony is not admissible upon a question whieh
the Court or jury can themselves decide upon the
facts; or stated in other words, if the relation of
facts and their probable results can be determined
without special skill or study, the facts themselves
must be given in evidence and the conclusions or in-
ferences drawn by the jury * * * where the question
can be decided by such experience and knowledge as
are ordinarily found in the common walks of life, the
jury are competent to draw the proper inferences
from the facts without hearing the opinions of wit-
nesses.”’

We respectfully submit, therefore, that it took no ex-
pert to tell the jury whether or not this vacant property,
which they had seen, was a good place to build houses.
They saw the property and could determine it for them-
selves.

APPELLANT'S TWENTY-FFOURTH AND TWENTY-FIIFTH EXCEITIONS.

(Record, pp. 185-186).

The appellant offered as a second real estate expert,
My, William P. Cole, Clerk of the Circuit Court for Balti-
more County, who resides at Towson, and who deals
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more or less in real estate. Tt appears from the record
that Mr. Qole had never had any experience in buying,
selling or otherwise dealing in real estate in the vicinity
of Highlandtown, nor had he made any special study of
the conditions existing in that neighborhood. He was
asked to give the values of the Jackson property prior to
December, 1915, which question was objected to for one
reason, among others, that the witness had not qualified
himself as an expert. The only information that he had
was obtained by inquiry in the matter of a few (seven in
all) isolated transactions, one of which happened to he
the purchase by the appellant of his property in 1910.
1t is true that this Court has held (City vs. Hurlock, 113
Md. 681; B. & O. R. Co. vs. Hammond, 128 Md. 237; Parlk
Board Case, 126 Md. 358), that a real estate experl may
base his conclusions upon information received, and does
not have to have actual knowledge, but when this state-
ment was made by the Court it was dealing with a duly
qualified expert. We do not understand that this Court
meant to say that a would-be expert can qualify himself
as a real expert by any such inquiry; otherwise, any one
might become an expert in the matter of any particular
piece of property in any given case. We construe the
Court’s language as meaning that if the witness shows
that he is familiar with land values, in a given community,
and has had more or less experience therein, that he can
support his testimony by information acquired.

In Refrigerator Company vs. Kreiner, 109 Md. at page
370, it is said: '

_ ‘It must be shown that the witness possesses such
intelligence and such familiarity with the community
as in the sound discretion of the Court will enable
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him to express a well informed opinion in regard
thereto.”’

Whether Mr. Cole had qualified as an expert to express
the opinions asked was a matter resting in the sound dis-
cretion of the Court, to be reviewed only in instances of
a gross abuse of such discretion.

Dashiell vs. Griffin, &4 Md. 363.
Refrigerator Co. vs. Kreiner, 109 Md. 361.
Mayor, ete., vs. Smith & Co., S0 Md. 45%.

‘We have no fault to find with Mr. Cole personally, but
we do not see such display of intelligence on his part in
the matter of real estate values, in the vicinity of the
appellant’s property, to subject the lower Court’s ruling
to criticism, and to justify a reversal on the ground of
an abuse of discretion.

The appellant was not prejudiced by the Court’s fail-
ure to acknowledge Mr. Cole’s qualification; first, because
if he had given the values asked, it would have in no
sense helped the appellant’s case; second, because there
was already in the record (p. 168) evidence from another
of the appellant’s experts of the value of this property
prior to December, 1915. This would have been only
corroborative; third, and principally, because the appel-
lant had not at that time (nor did he thereafter) estab-
lished the appellee’s plant as a nuisance to his vacant,
unimproved and unoccupied property, nor had he coupled
up his question with an offer to tender such proof.

We have discussed at lengtl, at the outset of our argu-
ment in this brief, the fact that the appellant proceeded
in this. case under an entirely erronecous theory, and
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failed to establish the appellee’s plant as a nuisance to
his vacant and unimproved property or fo show that the
same was in any way injured thereby. We cannot, of
course, repeat this lengthy argument at this point. We
feel confident that our position is correct, and if so, the
appellee had the right {o insist that the appellant should
first show that the appellee’s plant, as operated, consti-
tuted it a nuisance to his property and actually damaged
the same before even a duly qualified expest should be
permitted to testify as to values. What right, we nsist,
had even a duly qualified expert to testify as to land val-
wes unless if was first established that the appellee’s plant
was a nuisance to the appellant’s property, and actually
damaged the same? We might mention also that the
appellant had on the stand a Mr. Merriken, a duly quali-
fied expert, from whom he could have elicited any infor-
mation desired. Assuming, therefore, that the Court
abused its diseretion in disqualifying Mr. Cole, the same
is not a reversible error.

1t will not be necessary, in view of the foregoing, for
this Court to pass upon Mr.Cole’s qualifications and un-
dertake to say whether he is or is not a duly qualified
expert; for, if the Court should feel that he is duly quali-
fied, nevertheless the appellant had not reached a point
in its case where there was anyv occasion for an expert on
Iand values.
APPLLLANT'S TWENTY-SIXTH TO THIRTY-SEVENTUH EXCEPTIONS

(INCLUSIVE).,
(Record, pp. 181 to 205, inclusive).

These exceptions may all be discussed together, inas-
much as they relate prineipally to the question of whether
or not Mr. Fereuson had shown himself qualified as an
expert on land values, ete., in that community.
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What we have said in argument in discussing the 24th
and 25th exceptions, with reference to Mr. Cole, is equally
true and applicable here. It is true that Mr. Ferguson
was president of the real estate exchange of Baltimore
City and had been in business for twenty vears, but it is
equally true that he had had no experience in dealing in
real estate in the vieinity of Highlandtown, Baltimore
County. He had dealt in real estate in other sections of
the county several miles distant, but the only evidenee
offered in support of his qualifieations as an expert in
this neighborhood was obtained from information and in-
quiry, with the exception of a mortgage transaction which
he had had several vears before, and in which he had rep-
resented the borrower. We do not see, therefore, any
abuse of the Court’s discretion in determining that he
was not duly qualified to testify as to land values in this
community. We will discuss cach exception briefly. ‘

Twenty-sixth Exception—This question related to the
adaptability of the property. The same question was
asked Mr. Wm. Merriken, who had preceded him on the
stand (Exceptions Twenty-second and Twenty-third). In
support of the Court’s ruling on this question, we wish
to adopt the argument advanced by us in conuection with
the twenty-second and twenty-third exceptions.

Twenty-seventh  Erception—The  witness was  asked
Liow the property about whieh he had spoken compared
with this property in character. It is very difficult to
tell what property counsel referred to, and what sort of
comparison he was eliciting. [t was not a question as to
how some other property compared with the appellant’s
property, but what the value of the appellant’s property
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was and is, so far as its adaptability for any partienlar
purpose is concerned; the conditions in other remote
neighborhoods would not help the situation. The jury
saw the premises and were equally as qualified as Mr.
Ferguson to pass upon the adaptability thereof for rea-
sons heretofore discussed.

Tiwenty-cighih Exeepfion—The witness was asked what
experience he has had with property of the same char-
acter as Mr. Jackson’s property, as to values and so on.
We do not see the relevaney of this question. It was
simply an effort to qualify Mr. Ferguson as an expert in
this community by showing that he was qualified in some
other community.

Twenty-ninth Ezception—This question was: “‘If you
have had any experience with property of the same gen-
eral charuaeter as this, tell us where it was, and all about
it?” '

We submit that this was absolutely irrelevant and
tended in no way to gualify the witness to pass upon the
values in this ecommunity or the adaptability of any par-
ticular piece of property for any particular purpose.

Thirtictl Exception—The witness stated that he had
dealt in property similar to this. He was then asked ‘““to
tell where the property was.””  We cannot see what rele-

-aney this question had. The issue in the case con-
corned three particular pieces of property in a definite
neighborhood, and the experience of the witness with
similar property in other neighborhoods could not serve
to qualify him as an expert in this neighborhood to en-
lighten either the Court or the jury with respeet thereto.
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Thirty-first Exception—The witness was asked whether
or not he was familiar with the values of property in the
vicinity of Philadelphia road and Eighth street. In this
connection we wish to sayv that i already appeaied from
his own testimony that e was not. 1t was not for o to
say whetlher or wot he was a duly qualified expert to pass
upon land values i this community, but rather ¢ question
Tar the Court to determune.

Thirty-second Exception—The witness was asked to tell
how he had become familiar with the values of property
in the vieinity of the Philadelphia road and Kighth street.
We submit that he had alveady told that and the result
was that his information was obtained by inquiry.

Thirty-third Exception—The witness had been on the
property and was asked to tell whether or not the smoke
from the appellee’s plant affected the value at all of the
Jackson property.

We have discussed at length the fact that the appellant
has not shown that the appellee’s plant, as operated, eon-
stituted it a nuisance as to his property. He has not
shown that the operation of the plant in any way damages
his property. How then can this would-be expert testify
that it affected the value of the appellant’s property, in
the absence of proof that it was a nuisance, and that 1t
actually damaged his property. In Belt Line R. Co. vs
Sattler, 102 Md. at 602, this Court says that ““an cxpert
witness testifying merely as an expert, 1s not permitied
to testify either as to the fact or the amount of damaye
resulting from an injurious act.”’
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In that case there was evidence of actual physiecal in-
jury to the property itself, and witnesses were permitted
to testify that the destruction of vegetation, ete., worked
an injury to the property. In addition to that Sattier
used his vacant property as a garden and playground, and
it was shown that the operation of the railroad inter-
fered seriously with his reasonable and comfortable en-
jovment thereof to the extent of depreciating it in value.
Witnesses who were familiar with this fact were per-
mitted in that case to testify as to the existing condi- -
tions, and to sav that it was not a nice place to live, but
we submit that this case is entirely different in every re-
spect from the Saftler case.

Thirty-fourtl Exception—The witness was asked to
give his opinion as to the value of the Jackson lots. We
submit that he was not qualified to give this opinion.
Again, this valuation is not asked with reference to any
particular time, and if the inquiry as to value is perti-
nent at all, then the matter of time would have some hear-
ing on the situation.

Thirty-fitth Exception—The witness was asked to give
his opinion of the value of the Jackson lot prior to the
operation of the appellee’s plant. As heretofore shown,
the witness was not qualified to answer this question, and
again, it had already heen testified to (R. 168) hy the wit-
ness Merriken.

Thirty-sixth Erception—The witness was asked his
opinion as to the value of the Jackson property since the
operation of the appellee’s plant. The witness had nof
shown himself qualified to give this value. The question
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of value sinee the coming of the plant is irrelevant and
immaterial in the absence of proof showing that the ope-
ration of the appellee’s plant constitutes it a nuisance
as to the appellant’s property.

Thirty-seventh Erception—The withess was Asl\exl the
following question: “Basing vour judgment upon your
actnal knowledge of this, without regard to the fact that
von are a real estate broker, will you kindly tell us what
the value of the appellant’s property ic at the present
time?”’ The witness did not live in that community anl
was not, therefore, gualified to give valuations within the
meaning of the particular class of ecases which permit
long-established residents in a given community and ex-
perienced therein to testify as to values where sales have
heen infrequent. This was not the ease with the locality
in which the appellant’s property was situnated.  The
proper way to ascertain values there, we submit, was by
calling duly qualified experts to testify in regard thereto.

We are unable to see any abuse by the lower Court of
its discretion in disqualifying Mr. Ferguson as an expert.
1f. however, this diseretion was abused, we cannet sce
where it in any sense prejudiced the appellant. We refer
thiz Court to our argument in conneetion with the twenty-
fourth and twenty-fifth exceptions (Mr. Cole). The ap-
pellant had not reached a point in lis case where values,
even though solicited from duly qualified experts, were
admissible. He had not shown that the appellee’s plant,
as operated, constituted it a nuisance as to his vacant,
unimproved, unoceupied and mmm)ro]')riatvd property
either hecause of actual physical injury thereto, or be-
cause it interfered with his reasonable and comfortable
enjovment thereof. Until this was done valuations were
immaterial.
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CONCLUSION.

In conclusion we respectfully submit that the whole
theory of the appellant’s case is unsound. He did not
claim in his declaration, nor did he seek to show that the
market value of his property is any less foday than it
was prior to the coming of the appellee’s plant. He
claimed that his property was less desirable for dwell-
ing purposes. This, if true, would not necessarily en-
title him to recover. He claims that, because he is appre-
hensive of the fact that if dwellings are built thereupon,
they will sell for less than they otherwise would, he is
therefore entitled to recover, regardless of whether or
not his property is more valuable for other purposes
than ever before. Should he be permitfted to recover
upon this theory, he could collect damages for this whim-
sical and speculative loss, and, at the same time, enjoy
the profits of an increased valuation for other purposes.
He fancied that the Court would assume, in spite of evi-
dence to the contrary, that his property, prior to the coming
of the plant, was located in a neighborhood particularly
adaptable for residential purposes, and that his property
had an especial value for that purpose; and that the
coming of the plant destroyved it for that purpose and
that it is now, therefore, less valuable than before, even
though it may be worth far more for other or industriat
purposes. He showed no actual physical injury to his
property. He had not developed it, did not occupy it, had
not appropriated it to any particular purpose, and con-
sequently showed no interference with his reasonable and
comfortable enjovment thereof. In no other way could
he hope to establish the plant a nuisance as respeets his
property. He assumed that merely because the plant is
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located adjacent to his property he is entitled to recover,
regardless of whether or not his property is damaged by
the actual operation thereof. In effect he asks the Court
to say that the appellee has no right to enjoy its prop-
erty as it sees fit even though it works him no injury.

- Therefore, if he has failed to establish the plant, as
operated, a nuisance as to his property, and actual
damage resulting therefrom, the rulings of the lower
Court on the evidence were immaterial and could have in
no sense prejudiced him.

We submit, therefore, that there was no reversible
error in the rulings of the lower Court in granting the
appellee’s prayers to withdraw the case from the con-
sideration of the jury.

Respectfully submitted,

KEECH, WRIGHT & LORD,
ROBERT R. CARMAN,
T. SCOTT OFFUTT.



TRANSCRIPT OF RECORD

Howard W. Jackson In the Court of
Appeals of Maryland.
V8. From the
The Shawinigan Circuit Court
Electro Products Co., for Baltimore County,
A Body Corporate. In Equity.

Knapp, Ulman & Tucker,
W. Gill Smith,
Lee I. Hecht,
Attorneys for Appellants.

Keech, Wright & Lord,
Attorneys for Appellee.

Howard W. Jackson
vs.

The Shawinigan Electro Products Company,
A Body Corporate.

June 27, 1916. Order, nar, notice and a prayer for a jurv trial
filed. Spna. issued copy of nar & notice sent.
App of Hecht & Knapp, Ulman & Tucker for
plaintiff.

July 15, 1916. Summoned the Shawinigan Electro Produacis
Company a corporation by service on James L.
Rentoul, its Secretary and Treasurer and a copy
of nar with a copy of the process left with said
Secretary and Treasurer, also notice of said
summons left at the principal office of said cor-
poration.
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July 24, 1916. App of Messrs. Keech, Wright & Lord for de-
fendant order fd. Rule plea. Defendants plea
filed. Rule rep.

Sept. 6, 1916. Issue joined (short).

May 7, 1917. Jury sworn, viz: Harry A. Piersol, Matthew
Weis, Edwin H. (ilass, Charles B. Rodgers, Her-
bert H. Boyd, George W. Mosner, Murray Up-
perso, Daniel W, Wheeler, William Smith, Heun-
ry Kohler, Harry Gemmill & Carey McAfee.

May 10, 1917, Nar amended by interlineation by agreement
of counsel.
May 16, 1917. Defendant’s prayers 1 & 2 granted and filed.

Same day defendant’s 3rd prayer refused & filed.
Same day, verdict for defendant.

May 16, 1917. Time for signing Rill of Exceptions extended
for ninety days, petition and Order of Court
filed.

May 21, 1917. Judgment on verdict in favor of the defen-
dant for costs.

June 14, 1917.  Order for an appeal to the Court of Appeals
of Maryland by the plaintifl filed.

June 16, 1917.  Bills of Exceptions filed.

DECLARATION.
(Filed June 27, 1916.)

Howard W. Jackson, by Lee 1. Hecht and Knapp, Ulman &
Tucker, his attorners, sues the Shawinigan Electro Products
Company, a body corporate, duly incorporated under the gen-
eral laws of the State of Maryland.

First—For that at the time of the wrongs and injuries here-
inafter complained of the plaintiff was and still is the owner
as lessee of a leasehold estate under a ninety-nine-year lease,
renewable forever, in a large lot of ground situate in the Twelfth
Election District of Baltimore County, Maryland, at the south-
west corner of Orleans and Eighth streets,and fronting approx-
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imately 441 feet and 4 inches on Eighth street and 103 feet 9
inches on Orleans street, the average depth of said lot from
Eighth street being aproximately 112 feet ¢ inches, and the
same being subject to an annual ground rent of §720, redeem-
able at any time at ¢ per cent. upon thirty days' notice, and
was also at the time aforesaid, and still is. the owner in fee
simple of two lots of ground in said Twelfth Election District,
one of said lots consisting of a strip of land of an average
width of about 42 feet, with a depth southerly of approximately
209 feet 6 inches, Iying immediately to the south and adjoining
the aforesaid leasehold property, the westernmost boundary of
the said two properties forming one continuous line; and the
other of which said lots of ground fronts on said Kighth street
in said district approximately 409 feet and on Baltimore street
153 feet, with an average depth westerly from Eighth street of
approximately 146 feet. excepting out of the southeast corner
of said last named parcel of land a lot or strip of land fronting
44 feet on Baltimore st. and 98 feet 10 inches on Eighth st.,
the said last mentioned property of the plaintiff’s lying imme-
diately to the south of the properties above described, and at
a distance of approximately 193 feet south of the fee-simple lot
first herein described, that subsequent to the acquisition of
said above mentioned properties by the plaintiff the defendant
located upon and «till occupies a tract of land immediately ad-
joining on the west of said leasehold lot and fee-simple strip of
land mentioned herein as the first lot aforesaid of the plaintiff’s,
that upon locating upon said property as afovesaid, to wit, in
the yvear 1915, the defendant constructed, or caused to be con-
structed, and still maintains and operates a large building or
manufacturing plant known as a ferro silicon plant for the
purpose of the manufacture of ferro silicon and other products,
that said defendant operates said plant continuously day and
night, and since its construction and operation as aforesaid
there have been and are now being discharged from the said
plant large clouds of offensive and unwholesome vapors, noxious
fumes and gases and disagreeable soot and smoke,dustandother
matter upon the plaintiff's said properties, that the defendant
also causes to come from the said plant upon the plaintiff’s said
property a large amount of noise and vibration, that said offen-
sive and unwholesome vapors, noxious fumes and gases, soof,



dust and noise are very injurious to health, as well as extremely
offensive to persons of ordinary sensibilities, that all of said
properties of the plaintiff at the time of their purchase by the
plaintitt were well adapied for improvement for dwelling house
purposes, and, prior to the construction of said plant, land
in the immediate vicinity, some of which was also owned by
the plaintiff, was used for such purposes, that by reason of the
large clouds of offensive and unwholesome vapors and foul and
disagreeable odors, smells and noxious fumes and gases, soot
and smoke, dust and other matters discharged as aloresaid
from said plant of the defendant in and upon the properties
aforesaid of the plaintiff and by reason of the causing of said
noise and vibration to come as aforesaid upon the plaintifi’s
land, it is practically impossible for the plaintiff to develop his
said properties for dwelling house purposes, and the same are
rendered far less desirable for dwelling or other building pur-
poses than they would otherwise be, and the plaintiff is de-
prived of the profits and advantage that would reasonably inure
to him from the development and improvement of his said
properties, and the value thereof is seriously impaired, to his
great loss and damage.

Second—TFor that at the time of the wrongs and injuries here-
inafter complained of the plaintiff was and still is the owner as
lessee of a leasehold estate under a ninety-nine-year lease, re-
newable forever, in a large lot of ground situate in the Twelfth
Election District of Baltimore county, Maryland, at the south-
west corner of Orleans and Eighth streets, and fronting ap-
proximately 441 feet and 4 inches on Eighth street and 103 feet
9 inches on Orleans street, the average depth of said lot from
Eighth st. being approximately 112 feet 6 inches and the same
being subject to an annual ground rent of $720, redeemable at
any time at 6 per cent. upon thirty days’ notice, and was also
at the time aforesaid, and still is, the owner in fee simple of
two lots of ground in said Twelfth Election District, one of
said lots consisting of a strip of land of an average width of
about 42 feet, with a depth xoutherly of approximately 209 feet
6 inches, lying immediately to the south and adjoining the
aforesaid leasehold property, the westernmost boundary of the
said two properties forming one continuous line, and the other
of which said lots of ground fronts on said Eighth st. in said
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district approximately 409 feet, and on Baltimore street 153
feet, with an average depth westerly from Lighth street of ap-
proximately 146 feet, excepting out of the southeast corner of
said last named parcel of land a lot or strip of land {ronting 44
feet on Baltimore street and 98 feet 10 inches on Lighth street,
the said last mentioned property of the plaintiff lying imme-
diately to the south of the properties above described, and at a
distance of approximately 193 feet south of the fee-simple lot
first herein described, that subsequent to the acquisition of said
above mentioned properties by the plaintiff the defendant lo-
cated upon and still occupies a tract of land immediately ad-
joining on the west of said leasehold lot and fee-simple strip
of land mentioned herein as the first lot aforesaid of the plain-
tifi’s, that upou locating upon said property as aloresaid, to
wit, in the vear 19135, the defendant constructed. or caused to
be constructed, and still maintains and operates a large build-
ing or manufacturing plant known as a ferro silicon plant, for
the purpose of the manufacture of ferro silicon and other prod-
ucts, that said defendant operates said plant continuously day
and night, that in the operation of said plant there ix caused
to be emitted therefrom a blinding, glaring light, of xuch volume
and intensity as to be almost, if not practically, unbearable 1o
persons of ordinary sensibilities in theimmediatevicinity of said
plant, and which said light unreasonably interferes with the
comfort and enjoyment of persons upon or occupying the projp-
erties aforesaid of the plaintiff, that by reason of its disagree-
able nature and attendant discomfort to any one upon or occu-
pring the aforesaid properties of the plaintiff’ the s:ne are ven-
dered far less desirable for dwelling or building purposes than
they otherwise would be, and the plaintifl is deprived of the
profits and advantages which would reasonably inure to him
from the development and improvement of his said properiies
and the value thereof is seriously impaired. to his great loss
and damage. :

And the plaintitf claims §30,000 damages.
Lee I. Hecht,
Knapp, Ulman & Tucker,
Attorneys for Plaintiff.



To the Defendant:

Take notice that on the day of your appearance to the above
action a rule will be laid upon you, requiring you to plead to the
above declaration in conformity with law, or judgment by de-
fault will be entered against you.

Lee I. Hecht,
Knapp, Ulman & Tucker,

Attorneys for Plaintiff.

Howard W. Jackson, In the Circuit Court
vs. "
Theé Shawinigan Electro °
Products Company. Baltimore County.

The plaintiff prays a jury trial in the above entitled case.
Lee 1. Hecht,
Kunapp, Ulman & Tucker,
Attorneys for Plaintiff.

PLEA.

(Filed July 24, 1916.)

The defendant, by Keeéh, Wright & Lord, its attorneys, for
plea to the declaration filed herein and to each and every count
thereof, says:

That it did not commit the wrongs alleged.
Keech, Wright & Lord,
Attorneys for Defendant.

PETITION.
(Filed May 16, 1917.)

The petition of Howard W. Jackson respectfully represents:

1. That under the instructions of the Court, a verdict has
been entered herein in favor of the defendant, upon which a
judgment will he entered in due course.
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2, That your petitioner desires to appeal from said judg-
ment to the Court of Appeals of Maryland.

Wherefore your petitioners pray that the time for signing
Bills of Exceptions be extended for a period of ninety days
from this date.

Anad as in duty, &ec.
Lee 1. Hecht,
W. Gill Smith,
Knapp, Ulman & Tucker,
Attys. for Solrs.

The defendant assents to the extending of time as prayed.

Robt. R. Carman,
T. Scott Offutt,
d. H. Richardson,
Attys. for Deft.
Ordered by the Circuit Court of Baltimore County this
day of May, 1915, that the time for signing Bills of Exceptions
herein be and the same is hereby extended for a period of ninetv
days from the date hereof.

Allan McLane.

ORDER TO ENTER APPEAL.
(Filed June 14, 1917.)
Mr. Clerk:

Kindly enter an appeal on behalf of the plaintiff from the
judgment in the above entitled case to the Court of Appeals of
Maryland.

W. Gill Smith,

Lee 1. Hecht,
Knapp, Ulman & Tucker,
Attorneys for Plaintiff



Howard W. Jackson ) In the Cireuit Court
VS
- . of
Shawinigau Electro Products
Company. 3altimore County.

PLAINTIFF'S BILLS OF EXCEPTION.

The plaintift offered in evidence the following agreement be-
tween the parties:

STHIS AGREEMENT, made this 30th day of April, nineteen
hundred and sevenieen, hy and hetween HOWARD W, JACK-
SON and Elia M. Jackson. hix wife, the said Howard W. Jack-
son being hereinafrer called the party of the fivst part, and
THE SHAWINIGAN ELECTRO PRODUCTS COMPAXNY, a
body corporate, duly incorporated, party of the second part:

WHERBEAS the pariy of the first part is the owner in fee
sinple of the four several lots of ground in Baltimore county,
Marviand, described as follows:

DBEGINNING for the first thereof at a point on the west
side of Eighth st., 402 feet and 6 inches northerly from the
northwest corner of Fairmount avenue and Eighth street,
and running thence westerly 121 feet and 3 inches, more or
less, 1o the western outline of the land belonging or for-
merly belonging to Jessamine Townsend ; thence northerly
on the said western outline 480 feet 10 inches, more or less,
10 the center line of Orleans street ; thence easterly, binding
on the center line of Orleans street 103 feet 9 inches, more
or less, to the line of the west side of Eighth street; thence
southerly, binding on the west side of Kighth street 480
feet and 10 inches, more or less, to the place of begiuning.
The mention of Fairmount avenue, Eighth street and Or-
leans street herein being for the purpose of description only
and not to be taken as in auy manner dedicating the same
to public use.

AND BEGINNING for the second of said lots at the end
of the first line of the description of the lot herein first de-
scribed and running thence easterly, binding on the said
line reversely 39 ft., more or less, to the outline of the land
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described in a lease from the xaid Howard W. Jackson and
wife to one William A. P'ary, bearing date September 16th,
1916, and recorded among the Land Records of Baliimore
county in Liber W, P, (*. No. 366, folio 446, &c.. and run-
ning thence southerly along the westernmmoxt outline of
said land 209 feet aud 6 inches: thence easterly 46 feet,
more or less, 16 the western outline of the land belonging
or formerly bhelonging to Jessamine Townsend, and thence
northerly, binding on said western outiine to the place of
beginning.

BEGINNING for the third of =aid lots of ground on the
west side of Eighth street at the distance of 98 feet 10
inches northerly from the north side of Baltimore street,
and running thence westerly parallel with Baltimore street
150 feet, more or less, 1o the westernmost outline of the
land belonging or formerly belonging to Jessamine Towns-
end ; thence northerly on said western outline 240 feet, more
or less, to the south side of Fatrmount avenne: thenve east-
erly, binding on the south side of IFairmount avenue. 139
feet 10 inches, more or less. to the western side of Eighth
street, and thence southerly, hinding on the west side of
Llighth street 240 feet to the place of begiuning, The men-
tion of Baltinlore s{reet, Ilighth street and Fairinount ave-
nue herein ix for the purposes of description only and not
1o be taken as in any manner dedicating the sante to public
use.

DBEGINNING for the fourth of said lotx at a point on
the north side of Baltimore xtreet ar the distance ol 44 feet
westerly from the west side of Eighth street and running
thence westerly, binding on the north side of Baltimore
street 109 feet 3 inches, 1o the westernmost outline of the
land belonging or formerly belonging to Jessamine Towns-
end, and thence northeriy, binding on said westernmost out-
line of said land 98 feet 10 inches, and thence casterly, par-
allel with DBaltimore street, 109 feet, more or less; thence
southerly 98 feet 10 inches {o the place of beginning. The
mention of Baltimore and Lighth streetix herein ix for pur-
poses of description only and is not to be taken as in any
manner dedicating the same to public use.
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AND WHEREAR the party of the second part is the owner
or occupier of a tract of land immediately adjoining on the west
of the two lots of land hereinabove first described and main-
tains and operates thereon a large building or manufacturing
plant, known as a ferro-silicon plant, the same being now oper-
ated in two units for the purpose of the manufacture of ferro-
silicon and other products; and

WHEREAS, the party of the first part claims that the opera-
tion of said plant by the party of the second part is a nuisance
and has depreciated, to a large extent, the value of his said
properties, and the party of the first part has brought suit
against the party of the second part to recover damages on ac-
count thereof, the said suit being now pending in the Circuit
Court for Baltimore County; and

WHEREAS at the time of the institution of said suit the
party of the first part was merely the owner of the leasehold
estate under a ninety-nine-vear lease, renewable forever, in the
lot first herein described, and at the time aforesaid, the party
of the second part was operating the said plant under a single
unit, but since the institution of said suit the party of the first
part has acquired the fee in said lot first herein described as
aforesaid, and the party of the second part has constructed and
ix now operating upon its said property another unit for the
manufacture of ferro-silicon and other products, the said two
units being operated in conjunction with each other; and

WHEREAS it is the desire of both parties that the said suit
shall be tried upon the theory of a permanent rather than an
abatable nuisance;

NOW, THEREFORE, IN COXNSIDERATION OF THE
PREMISES and of their mutual advantages, it is agreed by and
between the parties hereto as follows:

FIRST—That in the trial of the above entitled suit the party
of the first part shall be treated as the owner in fee of all the
properties above mentioned, and shall be allowed to produce
evidence of the effect of the operation of the said plant as the
salne now exists, consisting of two units as aforesaid, upon the
market value of his said properties.

SECOND-—That the case shall be tried upon the theory of a
perinanent nuisance, and any and all evidence which either of
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the parties hereto may desire to produce, which is proper and
applicable to a suit involving permanent damages arising out
of the erection or maintenance of a permanent nuisance, may he
introduced in this case.

THIRD—That this agrement shall be binding upon the par-
ties hereto, their heirs, personal representatives, successors and
assigns, and after a tinal disposition of the pending suit upon
the merits, no further proceedings shall be instituted or main-
tained by the said Jackson, his heirs, personal representatives
or assigns, or any of them, against the party of the second part,
its successors or assigns, in respect to any alleged depreciation
either in the rental or market value of the several lots of ground
herein above described through or by the operation of the said
olant of the party of the second part as the same now exists,
and is now being couducted by the party of the second part, but
nothing herein is to be taken as giving the party of the second
pare, its suceessors and assigns, the right to haul across or tres-
prass upon the said lots in the future as it has done in the past
without being respousible to the party of the first parf, his
heirs, adniinistrators and assigns, for such future trespassing,
or precluding the party of the first part, his heirs, administra-
tors and assigos, from any appropriste remedy or remedies to
vhich he or they muy be entitled by reason of any additional
depreciation in tle value of the property above described, ov
any of same, causedd by or as a result of any change in the na-
ture of «aid plast, or by increasing the number of the units
thereof, or otherwise enlarging the same, or any change in the
operation of said plant from the operation of same as now con-
ducted by the party of the second part.

IN WITNESS WHEREOF said Howard W. Jackson and
Ella M. Jackson have hereunto set their hands and affixed their
seals the day and year first above written; and said party of the
second part has caused these presents to be executed by its
president and its corporate seal to be hereunto aftixed, attested
by its secretary.

(Signed) Howard W. Jackson (Seal).
(Signed) Llla M. Jackson (BSeal).
Test:
(Signed) Lee I. Hecht.
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THE SHAWINIGAN ELECTRO PRODUCTS COMPANY

’

By
[Seal] (Signed) Charles E. F. Clarke,
President.
Attest:
(Signed) Jas. C. Rintoul.
Secretary.

STATE OF MARYLAND, CTTY OF BALTIMORE, To Wit:

I hereby certify that on this 30th day of April, 1917, before
me. the subscriber, a Notary Public of the State of Maryland,
in and for Baltimore City aforesaid, personally appeared the
above named HOWARD W. JACKSON and ELLA M. JACK-
KON, his wife, and acknowledged the aforegoing agreement to
be their respective act and deed.

WITNESS by hand and Notarial Seal.

[Real] (Signed) Lee I. Hecht,
Notary Public.

The plaintiff, to sustain the issues on his part joined. then
produced GEORGE ROIIE, a witness of lawful age, who, being
first duly sworn, testified as follows: That since 1904 he has
been employed as an engineer on the Pennsylvania Railroad;
that for about four yeurs prior to the spring of 1916 he lived
at 156 North Eighth street, Highlandtown; that the plant of
the defendant company was located in the rear of his house,
with a little lot belonging to the plaintift between said plant
and his house; that he bought his house from the plaintiff ; that
at the time he moved on Eighth street the plant of the defen-
dant company was not there: that the only plant there then was
that of the Pennsylvania Water & Iower Company, which
caused him no annoyance; that the plant of the defendant com-
pany was put in operation a few days before Christmas, 1915.
The witness was then asked the following question:

“Q. State, Mr. Robe, how you found the conditions where
you lived at 156 North ISighth sfreet up to the time of the be-
ginning of the operation of the plant of the Shawinigan Electro
Products Company? A. Well, everything was all right around
there and would have been there yet if it had not been for this



plant that started up. The railroad don’t make a noise, the
engine, but if it did it was only for a few minutes ut a time.
The other plants didn’t bother me; they were not very noisy.

Q. Where were the other plants? A, They were more
around in front of the house, more east, this way (indicating),
across the street.

Q. Across the street? A. Yes, on the other side.

Q. TFarther away? A. Not farther away, but different kind
of a plant, a factory.

Q. What kind of a factory? A. Mantel works.
Q. Did they annoy you in any way whatever? A. Not me.

Q. They never did? A. Never did bother me, never had
any botlier with them, for I never would have lived there as
long as I did if it did.

Q. You lived there four years? A. Yes.

Q. Kindly tell bhis Honor and the Jury just how you came
to move. A. Well, Jury, the noise and the dirt and smoke of
this plant made it so bad we could not live there. The noise
was what caused it. The noise caused the people to have
headaches and caused me more to move than anything else.

THE COURT: He was asked what conditions annoyed him
there.

WITNESS: That is my cause of moving.

Q. In addition to the noise, what condition did you find
there after the plant began operating? A. Lot of dirt and
smoke; at times the house would be full of gas, when the wind
would blow towards the house and the dirt—you could pick
it off the window sills and the back fence.

Q. What sort of dirt? A. Ashes and stuit.

Q. Describe the appearance of the dirt? A, Kind of light
and dark mixed; not really black dirt, but kind of light.

Q. After you rubbed it, did it change in appearance? A. 1
could not tell you that.
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Q. You lived there until about a vear ago? A. Yes, littie
over a4 year now.

Q. When did you move to Hamilton? A, In the month of
March.

THE COURT: 1916? A. Yes.

Q. Four years prior to that time you lived at 156 North
Eighth street? A. Yes. 1 am employed as an engineer and
work at the roundhouse. That is why I moved there.

Q. You have spoken of the dirt and dust which fell in or
about your premises after the beginning of the operation of the
plant of the Shawinigan Electro Products Compauy. Kindly
take this bottle and put some of the contents in your hand,
and state how it compares with the dirt and dust which you
have heretofore described.

NOTE: Witness takes the bottle and pours contents into
his hand.

A. That is similar to the dirt off the plant.

Q. XNow, kindly state whether or not any dirt, any similar
dirt to this which you have just looked at, was found on or
about your premises prior to the beginning of the operation
of the Shawinigan Electro plant, in December, 1915? A, Not
similar to that dirt, because it was more of a soft-coal dirt.

Q. There was none of that precise character found there
prior to the beginning of this plant? A. Not that kind.

Q. Describe the conditions as you found them with the
light and glare? A. The light affected us a great deal until
they took the windows out of the place; then they would have
the doors out ; the heat was xo great the men could not stand to
work in there.

Q. Have you been inside the place? A. I was over there
once to see the General Manager about the conditions.

Q. Why did you go over there to see the General Manager?
A. T wanted to see what he could do for us.

Q. In what wav? A. I explained it was too bad to live
there and wanted to see what they would do towards buying
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could not live there.

Q. You made a general complaint to the General Manager?
A. Yes, and bad a committee down to their office.

Q. You mean the property-holders? A. Yes.

Q. Were you one of the committee? A. Yes, I was down
there, and a couple more neighbors have been down there, but
not all down at that time.

Q. You went to their office to make the complaint? A. Yes.

Q. Is the General Manager in Court to whom you made
complaint? No, I don’t see him.

Q. Did he or not direct you to go to the oftice of the com-
pany? A. No sir.

Q. Were you the only one to make complaint? A. No sir,
several more, 1 think, made complaint.

Q. Did you go individually or as a committee representing
the property owners? A. No, I think we went as representing
the property owners.

Q. What was the condition of your health and your family
prior to the running of this plant? A. The health had been all
right, only when they started the plant my wife had been com-
plaining of headaches until I moved away from there.

Q. Any family besides your wife and vourself? A. My
wife and a couple small children.

Q. What was the condition of the children's health? A.
Could not hardly tell, they were not old enough to tell.

Q. Your wife complained of headaches? A. Yes, most of
the time.

Q. Did she or not suffer from headaches prior to the begin-
ning of the operation of this plant? A. No sir, not much, only
for a very short period.

OBJECTED TO.

MR. CARMAN: I apprebend be is going to prove that
the fact of the gases coming from our plant produced the head-
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aches. T appreliend he is going to connect it up. and if he does
not. I want 1o make my objection at this time, so that it will go
in subject 10 exception. to be followed up. 1 don’t think the
Jury onght 10 be allowed fo speculate as to whether our plant
caused these headaches in the absence of some testimony con-
necting it up.

MR HHECHT: We most assuredly intend to follow it up to
shhow what caused the headaches,

THE CCOURT: 1If that is the offer. that they will follow it
up to show the headaches were caused by conditions from the
plant, T will let it in, and if it is not T will strike it out. Tt is
@ matter of common knowledge headaches come from a great
many different causes.

MR RICHATRDSON: Especially in Highlandtown.

MIL HECHT: What has been the condition of vour wife's
health and vours since vou moved out to Hamilton? A. My
health has been pretty good, my wife’s health has been good, too,
since.”

On cross-examination, the witness testified that he had lived
on Eighth street nearly four vears; that the defendant’s plant
started a couple of dayvs before Christmas and he moved away
in March: ihat he put a ¢laim in the hands of Mr. Wolf, an
attornev, but he did not have the money to furnish that he
wintted and could not do anvihing; and he saw a chance of Mr.
Caughy's buying the house and he sold it for $750; that he
paid for the house £1,050; that if he said on direet examina-
tion that he didiw’t know what he paid for it. he made a mistake;
that he bought the house on the instalment plan, borrowing
from the building association, he thought, $800, paid part in
cash and gave Mr. Jackson a second mortgage for the balance;
that he did not know how much he paid in ecash; that his prin-
cipal complaint against the plant of the defendant company
was the noise and dirt: that he is most sure the noise was the
cause of his wife's headaches, which she had day after day, and
stopped having when they moved away from there, except now
and then: that the defendant’s plant started a couple of days
before Christmas; that he knows they started then because they
were annoyed all Christmas day; that they lived there while
the plant was in operation during January and February, and
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moved away some time in March., 1916; that he had no other
reason for moving, and would have heen there vet if it had not
been for the plant.

The cross-examination of the witness then proceeded, as fol-
lows:

“Q. Are you buying the property where vou are living now?
A. Yes.

Q. You consider that a better piece of property than where
You lived? A. Most undoubtedly. 1 am in the country now,

Q. You are more in the residential section now? A. Yes.

Q. You are not near the factory? A. Not near any factory
or near the railroad.”

The witness further testified that he conld not make arrange-
ments to buy the property in the country until he had sold hix
property on Eighth street.

The witness’ cross-examination then proceeded, as follows:

“Q. Did vou lose anything on vour investment? A. Cer-
tainly.

Q. What did yvou loke? A. T lost the value of the property;
the difference between what 1 paid and what 1 got. It the plant
had not started. I would have heen there vet,

Q. How much mouey did you lose out of pocket, how much
cash did you lose by reason of having bought that hiouse from
Mr. Juckson, and as you say were obliged to <ell i1? A, T lost
that much cash, that 1 got §750 for it and paid $1.050."

The witness further testified that when the property was sold
the plaintiff got his money out of it, the witness got a little
out of it, and the building association got theirs: that he did
not recall just how much he paid in the building association
each week, sometimes expenses would be smaller and some
weeks larger; that he does not think it ever ran less than $4,
and sometimes it was more; that he paid Mr. Jackson the in-
terest on hix mortgage and he thinks a little on the principal,
but that his memory is not clear: that his wife mostly attended
to that; that three squares away from the plaintifi®s property
there is a roundhouse, which is east on Eighth street.
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The cross-examination of the witness then proceeded, as fol-
lows:

“Q. How far from Mr. Jackson’s property to the P. W, &
B.. that piece right in front of vou? You know the railroad, it
ix known as the Union Railroad. A. Yes, it runs down inty
Sparrows Point. It would be over here, east of Eighth street.
It ix a factory over there, the Mantel Works, and then there
would be Eighth, Ninth and then Tenth street on this side,
about a square.”

The witness further testified that there is a grade on the rail-
road going toward Baltimore street; that the engines burn
soft coal.

The witness’ cross-examination then proceeded, as follows:

“Q. What kind of smoke comes out of them? A. Black
smoke at times and light smoke mixed, it depends on how they
fire the engine; if you put on fresh coal it makes black smoke.

Q. When you start on a grade, you generally put on a little
fresh coal? A. At times we do.”

The witness further testitied that the quantity of smoke de-
pends on how you fire; that you generally start to fire on East-
ern avenue to take the grade across the Philadelphia road; that
whether vou are getting a pretty heavy smoke or not when op-
posite Mr. Jackson's property depends on the fireman and
whether it takes a lot of coal to run the grade depends on the
cars and the freight; and if you have a heavy grade there you
put on a lot of coal in the engine and it is going to make smoke.

The cross-examination of the witness then proceeded, as fol-
lows:

“Q. These trains—they run several times a day? A. Yes.
Q. And even while you were there? A. Yes.

Q. And they got off black smoke while you and your wife
were there? A, Yes.”

The witness further testified that you get black cinders
from burning soft coal; that these cinders are different from
the sample that was taken from the bottle handed him (refer-
ring to bottle the contents of which were said to be gathered
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from the roof of 114 North Eighth street) ; that the cinders are
not soft like that; they come more in hard lumps; that while
You can break up cinders, you cannot mash them up like you
can the contents of the bottle; that the dirt from the defen-
dant’s plant was light in color and dark mixed; that the con-
tents of the hottle were kind of light and dark mixed; that what
comes from the railroad is dark. The witness’ cross-examina-
tion then proceeded, as follows:

“Q. Is there enough smoke and cinders that come from
the railroad to make any kind of deposit on vour roof or the
roofs of these Eighth street houses? A. I could not tell you
whether there was or not; I didn’t pay very much attention, it
might.

Q. It might? A, When the engines puff, and smoke comes
over there it may carry dirt over there.

Q. You know the grade there. and if you picked any dirt off
the house, so far as you are concerned it might have been dirt
from the railroad? A. I could not say whether it did or not.

Q. The Mantel Company is across the street? A. Yes, not
far away.

Q. They have smokestacks? A. Yes,

Q. Black smoke comes out of there? A. I don’t know
whether it did or not; I believe they burn shavings or some-
thing.

Q. How about Williams Veuneering Company? A. That is
up the street.

Q. They have smokestacks? A. Yes.
Q. They burn coal or shavings? A. Coal.

Q. Black smoke comes out of there? A, Yes, they burn soft
coal.

The witness further testified that he did not know how
many trains went up and down in front of the plaintif’s prop-
erty in the course of a day, and that he could sit in his house
and hear the trains going up the grade, but it was all over in
three or four minutes, and a fellow could rest; that he did not
hear the trains when sleeping, that he did not hear the defen-
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dant’s factory when asleep, but it took a long while to get
to sleep; that the defendant’s factory kept him awake most of
the time and annoyed him when he was not sleeping, and that
was the reason he sold and moved away ; that the noise sounde:l
like a street car when they turned the current on full to run the
car at full speed; that was the way the noise is 24 hours, and
that that was the only noise that hothered him there, and it was
enough to make him move out; that Eighth street, in front of
the property where witness lived, is paved on one side with
stone, but the other is not; that the color of the bed of the
street is kind of dark, the people up the road haul ¢inders down
and put them on the road.

The witness’ cross-examination then proceeded, as follows:

“Q. It was black dust before the Shawinigan Products Com-
pany moved there? A. Yes.

Q. And when the wind is from the direction of the east,
You get that dust in the houses? A. Not much.

Q. You get some? A. Yes, a little, sure, could not help it.

Q. What )‘611 get depends on how much wind there is? A.
Yes.

Q. And how wide open you have the house in front? A.
Yes.

Q. 1Is that section of Eighth street traveled by numerous
teams during the day? A. Yes, good many of them.

Q. Always have more or less dust in front of the houses?
A. Always dust, because the street is not paved, you can’t help
from having dust.”

The witness further testified that the light from the defen-
dant company was a glare: that it comes from the places where
they burn the stuff; that he has not seen the plant of the defen-
dant company for the past vear and is not going to unless he
has to; that he had enough of it when he lived there; that when
the plant first started the defendant had windows in and then
took the windows out; that he doesn’t know whether the defen-
dant had mostly closed the plant on the east side or not; that
he does not know that the doors were not closed; that when
he was there and these doors were raised they could see the



2
light and stand in his back yvard most any place and read a
newspaper afier night; that he went over to the plant of ihe
defendant at one time to see the General Manager, but didn’t
examine the plant; that at that time he did not see the fira
that gave the light that caused the trouble; that he did not take
any notice whether or not he got any dust or dirt on his clothes:
that the dust or dirt that comes from the defendant’s plant is
similar to that contained in the bottle previously shown the
witness; that the witness never examined the roofs of any of
the houses prior to the defendant’s plant coming there.

The witness’ cross-examination then proceeded, as follows:

“Q. If that was found on the roof of the house, it might
have been there before our plant came there? A. I don’t know
where it was found from, but 1 conld say what I found on the
window sills in my back vard.

Q. How did that look? A. It looks similar to that.

Q. Can vou imagine any other place that black dust could
come from besides our plant? A. No, else you would have had
it there before.

The witness further testified that thiere was none of this dust
in his front windows; that that in the front windows would
conie from the dust in the street and that dust was not of the
same kind; that he had a roof over his front porch and never
found anything like that on the front porch window, but it
would be on the back window and on the side of the fence.

Testimony of witness concluded.

After the completion of this testimony the plaintiff, further
to sustain the issues on his part joined, produced Mrs. Bessie
Rohe, a witness of Jawful age, who, being first duly sworn, 1esti-
fied that she is the wife of George Ilolie, the witness last pro-
duced ; that prior to the operation of the plant of the defendant
company they found conditions at their property, No. 156 North
Eighth street, all right; but that after the defendant compauy
came there the noise was so great that they could not stay ; that
it was a rumbling noise, continuous day and night; that after
the plant started there were several times such a gaseous sub-
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stance through the house that they could scarcely stay in the
house; that it was like when you make a fire in the furnace and
the furnace smokes through the house; that when the wind
was coming in an easterly direction it would carry the smoke
from the plant of the defendant company through the house and
around there: that it caused a choking sensation; that there
was a very great light, which oftentimes, when she came from
the dining-room of her house into the kitchen, would almost
blind her so she could not iell where she was going; that this
light came from the windows of the plant, which were subse-
quently closed up by the defendant company, but that even
after the windows were closed the doors were often left opeun,
open more often than they were closed, and that the light from
these open doors was a blinding light; that before the begin-
ning of the operation of the plant of the defendant company
the witness' physical condition was good, and that she never
complained much, but that after its operation she had a con-
tinuous headache; that since she moved away from Eighth
street to Harford road she has not been sick and very seldom
has a headache; that prior to the opening of the plant of the
defendant company the witness never had much trouble to keep
her house clean and could let it go for several days without
dusting; that after the plant came she had to dust it often twice
a day, but that by dusting twice a day she was not able to
keep it as clean as before; that she has enjoyed general good
health during her entire life, and that the only time during
which she suffered constantly with headaches or such ailments
was the time when she lived on Eighth street, and while the
plant of the defendant company was in operation.

On cross-examination the witness testified that when she sold
her property she got eighty some dollars out of it; that they
had eight shares in a building association; that Mr. Jackson’s
mortgage was one hundred and fifty some dollars; that at the
time they purchased the property they paid Mr. Jackson $175
in actual cash; that the defendant’s plant began operations on
December 24th, 1915; that they moved away from there the last
of March, 1916; that the noise from the defendant’s plant was
a continuous rumbling noise all the time, day and night; that
you could not sleep or she could not; that about a month or so
before they left the defendant closed down the plant about 12
o'clock at night and started up about 4 o’clock in the morning;



that you could still hear the noise, but not like the other part
of the day; that that was not done until aftier the people com-
plained about it; that she and her husband complained; that
there were other people around there who complained, but she
could not say whether they went to the defendant company or
not; that the noise was a real steady, rumbling noise; that
from 12 to 4 o'clock in the morning it didn’t go so very loud;
that that was the only time they could sleep, other times she
could not; that is to say, to get her proper sleep or regular
sleep; that she didu’t know what it was to lose a night's sleep
or an hour’s sleep before; that she could not get to sleep, she
only got four hours’ rest out of the twenty-four; that her hus-
band was kept awake like that, too, and also complained ; that
they have two children, one four and the other two vears old;
that their house on Eighth street was the third house from the
corner; that the doors which the witness referred to being open
faced out towards Eighth street and raised up and down; that
it was from these doors that the light came; that if yvou would
be in another part of the house and walked towards the kitchen
it affected her like blindness; that this light came in the win-
dow from toward the right.

The cross-examination of the witness then proceeded, as fol-
lows:

“Q. Go back to the other question, did it really have any
effect on your sight, do you notice any difference in your sight
today?

OBJECTED TO.

A. You mean did it affect my sight, make me have weak
eyes now ?

Q. Have you weak eyes now? A. Not that I know of.
Q. Youreyes are all right? A. As far as I know they are.”

The witness further testified that when the wind was blow-
ing toward the east there was a gaseous substance going over
their house; that she has smelt smoke that came from the rail-
road and from the roundhouse; she did not, however, smell such
smoke when in her home.
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The cross-examination of the witness then proceeded, as fol-
lows:

“Q. Did you ever smell the smoke coming from the Mantel
Company over there? A. No sir, we never had any trouble, no
trouble like that.

Q. Did you ever smell any smoke coming from the trains
that run in front of your house? A. I never bothered about
that.

Q. Have you any idea what this smell was like other than it
was just gaseous? A, No, T could not describe it any more
than what I did.

Q. Did it nauseate you or make you sick, or anything like
that? A. That is so far back I don’t remember; I remember I
had always a choking in my throat and nostrils.

Q. You never had it before? A. No sir.”

The witness further testified that when this gaseous vapor or
whatever you call it came through the house it looked like
smoke from a furnace, but didn’t have the same smell; that
when she said furnace smoke she did not mean the same color
of smoke that came out of the chimney, as black smoke gener-
ally cones out of a chimney, the smoke that she was describing
was not black; that after the defendant’s plant came there she
dusxted twice a day, and equld have dusted more if she had had
time; that she had trouble with the whole downstairs; that the
parlor was in the front of the house, and if any company would
come in you would naturally want your parlor kept clean.

The witness’ cross-examination proceeded, as follows:
o

“Q. In other words, you were dusting three or four times a
day, which dusting was caused solely by the dust that came
from our plant? A. That is my idea of it, because I never
had the trouble before.

Q. What was the nature of this dust that you found upon
your furniture? A. The color, you mean?

Q. The nature of it? A. It looked to me like gunpowiler.
sort of a steely color.

THE COURT: Try to talk to the Jury.
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Q. Have yon ever seen gunpowder, Mrs. Rohe? 1 assome
that you have. A. Yes, sir.

Q. Would you call that (indicating) the color of gunpow-
der? A. I can’t see from here.

NOTE: Bottle exhibited to the witness.
WITNERSS: That looks similar to it.

Q. Your husband said vesterday he saw a dust similar to
that, the dust you found on your furniture was similar fo that?
A. T don’t mean the particles, the color looks like that, but
there is a reflection of the glass which changes it.

MR. TUCKER: Take the top off.

MR. CARMAN: Certainly T will {ake it off.
THE WITNESS: That looks like it.

MR. HECHT: Pour some on your hand.

WITNESS: This looks like it, but it was real fine powder,
steel sort.

Q. In other words, it was the same color, but was finey,
about like a powder? A. Yes, sir.”

The witness further testified that if you rubbed a dust rag
over this dust it would mash up and leave a grayish color; rhat
during the months they lived in the house after the defendunt's
plant started up they kept the windows down and the doors
closed both front and back.

The cross-examination of the witness then proceeded, as fol-
lows:

“Q. You owned this house and was it in pretty good shape,
the doors and windows reasonably tight? A. Yes, sir.

Q. Can you tell me how dust particularly of that size could
get into your house in such guantities as to keep you Qusting
three or four times a day in the winter time and you had your
house closed? A. I don’t know, it came in anyhow.”

The witness further testified that she never had any head-
aches prior to the beginning of the operation of the defendant’s
plant ; she hardly knew what a headache was; that she believes
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she has had about one headache since she left there; that when
the plant came there one of her children was about 14 months
o0ld; that she had no headaches during those 14 months; thar
she did not remember losing any sleep on account of her chil-
dren ; that Eighth street was not paved when she lived there; it
wus cobblestones on one side next to the houses and the other
cide was dirt; that she did not remember the color of the dirt
and didn't know whether or not the operation of the defendant’s
plant changed the color.

The cross-examination of the witness then proceeded, as fol-
lows:

“Q. Do you ever recall having any dust blow in your home
from this road? A. In the summer time, naturally if the wind
would blow, the dust would come in, if the windows were ope.

Q. But in the winter time that dust could not get in your
home bhecause the windows were closed? A. Yes, sir.

Q. But our dust could get in your home? A. Yes sir, that
came more from the back than the front, when the wind would
blow towards the east.

(). But vou had the back of the house closed just like the
front? A. Yes, sir.”

Testimony of witness concluded.

After the completion of this testimony the plaintiff, further
to sustain the issues on his part joined, produced JOHN
SACHS, a witness of lawful age, who, being first duly sworn,
testified that until two months ago he lived at 160 North Eighth
street, directly east of the plant of the defendant company ; that
he lived there for a little over a year, prior to which, for six
months, he lived elsewhere, and prior to which for two years
he lived at the same place; that during his two years’ residence
on Eighth street the plant of the defendant company was not in
operation, but was in operation during his year’s residence
there; that before the plant was in operation he liked it there
on Eighth street, that it was a nice, quiet neighborhood and
suited him; that the railroad was where it now is and the
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Steiner Mantel plant was also there, and that all the other
plants now there, with the exception of the plant of the defen-
dant company, were there.

The witness was then asked the following questions:

“Q. Describe the conditions as vou found them when you
returned and lived there for the last time, namely, the year
which you lived there the second time, when vou lived in that
neighborhood. A. You mean the last time I lived there?

Q. Yes. A. Well, we could not stay there on account of
the dirt and noise and explosions. Aun explosion every hour
pretty near of the night; you would think a U-boat was coming
up smashing everything to pieces; people would run from ali
over the neighborhood, from ditterent places, thinking some-
body had been blown up by dynamite; and often the sparks of
the fire would fly over in my yard, and 1 had a big dog there
that jumped through the window and down into the cellar; it
scared him to death and scared me too.

Q. Bcared you too? A. Indeed it did.
THE COURT: Did you ever hear a U-boat?
A. Iheard of them, but never heard them go oft.

Q. Did the operation of the plant or the conditions as you
found them when you last lived there affect your health in any
way whatever differently from when you first lived there? A.
The only thing that aflected me sometimes was my eyes; that
terrible flash of that light, we didn’t have to have any lamp
burning at all at night; it showed all the light we wanted, all
over the place.

Q. How did it affect your eyes? A. Kind of black cast over
thew; could not hardly see at times; just for a while until we
got out into the air,

Q. Did you or not attempt to raise a garden? A. Yes, 1t
ruined all my flowers; my wife could not hang any clothes out
there at all, if she did she would have to wash them right over
again. I could not keep a thing in the yard.

Q. You could not keep a thing in the yard? A. No sir, not
if it was worth anything.
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Q. Mr. Sachs, what sort of dirt or other substance did you
find coming from the plant? A, I't was a kind of a black soft
dirt, and if you touched it it would kind of leave a streaky
sort of a grease stain: you never could keep the windows ¢lean,
and you could sweep a bucket full off the roof, and T bet T can
go down there and sweep one off now: a bucket full would come
down the spout every norning.

Q. Could you say where this particular matter that you now
describe eame from? A0 T judge it came from that plant, that
ix the only place 1 know wlhere it canie from.

Q. Did anything of that sort ever bother you or did vou
find it on or about your property when you lived there before?
A, No sir.

Q. You never did? A. No sir.

Q. Could you or not see any smut, soot or dust of any kind
coming from the stack of the Shawinigan Electro Products
Company? A, Yes. you could see plenty of it.

Q. Was that the sort of stuff that you have just deseribed?
AL Yes, it is all over the front pavements, just according to the
way the wind was blowing, it would bring it right there.

Q. What was the condition in which you found it after a
rain? A, All wet and smutty and sticky.

Q. What was the condition of the pavement in front around
the property? A It was a1l full, you could gather up a quan-
tity of it, this stuff that looked like powder.

Q. You are married? A. Yes.
Q. Your wife ix the housekeeper? A, Yes,
Q. An ordinary careful person? A, Yes.

Q. Was she or not able to keep the interior of your home
clean after yvou returned the last year? A. She could not keep
it clean if xhe cleaned it every five minutes, that was how dirty
it was.

Q. Did she have the same trouble when vou lived there be-

fore the operation of the plant? A, No sir, my place was as
clean as a pin.
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Q. It wasas clean as a pin? A, Indeed it was.

Q. Did vou or not ever attempt to improve your properiy
by painting it? A. Yes, we had the front porch painted, the
shutters and the back porch, and about a week after that it
looked just as it did at first.

Q. That was the last time vou lived ihere? A, Yes sir, yves
sir.

Q. Did your wife suffer physical inconvenience during the
last yeuar she lived there? A. My Lord, she was always com-
plaining, headache all the time.

Q. Before. when vou lived there, that is two vears befove—-
A. She never complained as much as she did when we lived in
there.

Q. You always kept the back of vour house open or closed
after you returned for that year? A, In the summer time we
kept it open as much as we could to get air.

Q. Why do you say as much as vou could to get air? A.
We had to keep it open sometimes 10 get air.

Q. Why sometimes? A. We could not keep it open all the
time, that smoke would come in there and choke yvou to death,
the dirt, light and whooping over there, you could not stand it.

Q. How about at night? A. At night we closed the house
all tight and the next morning it would be full of smoke and
would almost suffocate us laying in bed.

Q. What, if anything, did vou do to properly close vour
rear doors, shutters, after the operation of the plant began?
A. We could not do anything, we could not do anything more
than close them at night.

Q. How did you close them so that thev would stay closed?
A. We had a latch, and many a time we =at in the kitchen and
the doors and shutters would shiver the same ax on a train, and
the windows would shiver.

Q. Did vou do anything to stop that? A, We poked pijer
in them or a piece of wood to keep the noise from shaking.

Q. Are you a man of ordinary good bealth? A. Yes
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Q. Have you any ailments that you know of? A. No sir,

(). That would make yvou particularly susceptible to any
noise, dirt or glare of light or explosions? A. T don’t know,
gentlemen, that, but there is not anything the matter with ny
health that I know of.

Q. You mean vou don’t like it when it is excessive? A, 1
don’t like the noise.

Q. Buch as you have described. A. Yes.

Q. Does any ordinary noise affect you? A. Oh no, sir, it
don’t affect me.”

On cross-examination, the witness testified that he is a huck-
ster; that the first time he left Eighth street he did so in order
to go into the saloon business in Canton; that the plant of the
defendant company was not in operation when he moved back,
but came subsequently ; that hie is familiar with the general sur-
rounding conditions in the neighborhood, including the round-
house and the railroad track.

The cross-examination of the witness then proceeded, as fol-
lows:

“Q. Did you ever see any smoke coming from the round-
house? A. Yes.

Q. And from the railroad trains going up that grade? A.
Yes.

Q. You get more smoke from the train going up the grade
than you do coming down? A. It depends on the way the wind
blows.

Q. That is also true of the smoke from the Shawinigan Com-
pany? A. Yes.

Q. You said this smoke came down into your home fiere.
and it depends on which way the wind is, would vou have any
more trouble on a damp day? A. Yes, you would have the
most trouble on a damp, foggy day, bringing the smoke righ!
down, and if you open a door you would get that right in the
house.

Q. And especially if the wind was your way from the



31

plant, if the wind was the other way vou would not get the
smoke, would you, if the wind blew from your home? A. If the
wind came direct north, it didn’t bother us, but if it came
west or east, then we would get it.

Q. Now tell us how you get it from our plant when the wind
came east? A. It would go right around the house and go
right in the front door.

Q. Did you ever, when the wind was from the east and on
foggy days, get any smoke from the railroad and tle round-
house? A. Yes.

Q. You would get it from there, too? A. Yes.”

The witness further testified that he had no trouble with his
sense of smell; that he could smell the difference between smoke
that came from the defendant’s plant and the smoke from the
roundhouse and the railroad trains; that he could go out on his
roof most any time and get a half bucket full of dirt every
morning when the defendant’s plant is working at nighr; :at
it never stopped working; that if you touch the outside rain
spout the dirt runs down; that he lived there, he supposes, alto-
gether, about six or eight months while the defendant’s plant
was in operation; that he never cleaned off the roof of his
house; that he never looked on the roof himself; that hix son
went up there; that he could raise no flowers in his back yard,
and in some places it killed the grass; that the dust would
not get on the grass close up against the fence, but most of it
fell in the middle of the yard; that he has not been on the prem-
ises for about eight weeks, but passes there going up and down
the Philadelphia road; that he knows where the plaintitf’s lot
is; that the last time he passed there was about two weeks
previous; that the lot is pretty much open to this dust all over;

“Q. That lot is pretty much open to this dust all over? A.
It is in the middle, in the center.

Q. Do you know the condition of the grass in the center?
A. Bome places it is green and some places it is yellow.”

The witness further testified that the house they moved in
after they left the Eighth street house was owned by his wife
for about fourteen years and was rented while they were living
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on Eighth street. and they moved the tenants out of that house
10 move in.

The cross-examination of the witness then proceeded, as fol-
lows:

“Q. Do vou feel that vour eves are any worse off now thau
they were before you lived in Eighth street? A, Sir?

Q. Are vour eves any worse off than when you lived in
Eighth street? A, At times they feel kind of heavy.

Q. Do you drink anything? A, Sometimes.”

The witness further testified that the east side of the defen-
daut’s building was subsequently covered with the galvanized
tin: that thev did not have as much trouble with sparks afier
that as they had at first; that these sparks come from the chim-
ney and some of them burning. too: that the windows in the
plant were open at the time, and also the doors; he did not
know whether the windows were constantiy open; that they
took the windows out to put the tin in: that when the sparks
from the defendant’s stack would blow on his wife’s wash she
would have to take the wash down and do the same thing over
again and hang them out to dry when the wind was not blow-
ing; that the neighbors had the same trouble with their wash:
that if they put the wash out when the wind was from the
west or the north they would have to take the clothes down and
wash them over.

The witness' cross-examination then proceeded, as follows:

“Q. In other words, if thev went out to hang them up
when the wind was blowing from the plant, they would know
when they did it that they would have to wash them over again?
A. I don’t know auvthing about that, but I used to see them
taking them down and puting them up.

Q. They would do that even if they shouldn’t have this dust?
A. T don’t know.

Q. You don't know what theyv were taking them down for?
A, I know what my wife was taking them down for and put-
ting them up.

Q. How many times did your wife have to take them down
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and wash them over? A. I counld not tell you thai how many
times, because T am very seldom home during the day. but she
would tell me when 1 came home at night.”

The witness further testified that he saw the dust in the
house; that it was smut; that his wife would have to take a
wet rag to clean it off, and the next morning there was more
there; that this was a kind of greasy smut. and vou could not
keep the windows clean.

The witness’ cross-examination then proceeded. as follows:

Q. “Did it look anything like this (indicating)? You can
open it and take a sample.

NOTE: Witness is shown a bottle of dirt, subsequently tes-
tified to have been taken from the roof of 114 Eighth street.

A. That is the stufl.

Q. That is what you found? Yes, all over my parlor furni-
ture. it was all around.

Q. Your parlor is in the front part of the house? A. Yes.

Q. And you found this on yvour furniture, whether the wind
was bDlowing from the east or west? A, Yes. every which way,
it was in there.

Q. Thix is very important to me. and I don’t want any
question about it; you are prepared to say thix is the dirt that
vou found on yvour furniture that came from our plant? A, 1
don’t know whether that is it.

Q. But just exactly like that? A. T think it was just about
like that, ves.”

The witness further testified that his wife had headaches
sometimes before she moved to this property, but didn't have
them as had as when they lived there; thuat the noise was <o
great it jarred their windows and doors. rattled the doors the
sane as on a train at times: that he would be awakened at two
or three o'clock in the morning with the rattle; that he never
heard his doors and windows rattle from the wind; that some-
times they would have winds at night strong enough to rattle
the doors, but not as bad as from the defendant’s plant : that he
complained about ihe noise; that he first complained about the
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cranes; that he believes they made away with that; that he
doesn’'t know what they did with them ; that this current was so
strong.

The witness’ cross-examination then proceeded as follows:

“Q. You don’t feel any electrical effects from over there?
A. Oh ves we did.

Q. How did that electricity from there affect you if you
recollect, give vou a shake? A. It shook us, kind of a flicker.

Q. The electricity did? A. Yes, all over the house, just the
same as lightning.”

The witness further testified that he did not notice the trouble
with the flickering so much when the shutters were closed;
that enough stuff would gather on the front pavement so that
when it rained it would make it sticky and smutty; that they
often had to wash off the pavement; that half of Eighth street
is paved and the other half is dirt; that this dirt is all
kinds of color, there are many brick carts and sand carts that
go up and down there and they drop right smart of brick dust
and they are coal carts hauling down to the brick yards.

The cross-examination of the witness then proceeded as
follow :

“Q. You notice any change in the color of the road which
you attribute to the operation of our plant—do you think since
our plant hax been there it had a tendency to change the color of
the road? A. No.

Q. Tt has not affected that? A. No.

Q. But it drops on the pavements and has changed them?
A. This dirt comes down from a little spout off the roof over the
poreh; it drops on the poreh and rolls down the rain spouts,
comes down the small spout and goes all over the pavement.

Q. This deposit comes down off the roof first and then ou
the pavement? A. Yes.

Q. You bave no roof on the pavement, why did it not come
down on the pavement? A. It does come on the pavement,
there is a little spout alongside of the steps, it drops on the ronf
and comes down the spout to the pavement.
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Q. In other words, the dust hits the roof first and then
comes down the spout? A. Yes.

Q. Does any fall on the pavements? A. No.
Q. There is no covering on the pavement? A. No sir.

Q. Why would it not fall on the pavement? A. Tt does, but
the most of it comes off the roof.”

The witness further testified that he doesn’t know whether he
has more open space on his porch than pavement space in front
of his house, the porch is a pretty big sized porch; when the
dust falls if it is damp it will stay in one place and mash; if
not, it will blow on to the next pavement; that the rain brings
it down from the roof and makes it worse; that it sticks on the
pavement, but not on the roof, the water comes and carries it
down; that you could sweep it together on the pavement; that
they have wind sometimes from the east.

The cross-examination of the witness then proceeded, as fol-
lows:

“Q. Did you ever notice any of that dust from Eighth street
getting into your house? A. Ol, yes, on the porch.

Q. Did you ever have any to come in the house? A. I
think it does.

Q. What does that dust look like when it gets inside?
A. It looks like the dust from the street and part of it looks
like the dirt from your place over there.

Q. The dust you complain of might be the dust from the
street, or are you prepared to say it is our dust, how can you
tell when you go down in the morning and find all this dust ‘on
the furniture whether it is our dust or the street dust; there
is no way you can tell. A. I can tell it.

Q. Now how do you tell it? A. It is a kind of a white
speck, and if you touch it, it makes kind of a grease spof,
greasgy, smutty kind of a white spot.

Q. How is this kind of stuff (indicating) going to make a
white spot? A. 1 don’t know.



36

Q. But it doesit? A, 1 dow’t know, that will pretty nearly
get whire if you rub yvour fingers over if.

Q. You think if T gave you a piece of white material you
could put this on it and rub it white? A. There is a white
stuft that comes from the stack over there, that looks like a
spark first and then turns white; 1 don’t know whether it is
that or what it is.

Q. Don’t vou remember when I called vour atfention to it
and asked vou whether yvou were certain that the stuff that
came from our plant was just like this, and vou said yvou were?
A. Yes,

Q. You are not going to change your mind? A. No sir.

Q.  And tihix iy the stuff vou think makes the white stuft?
A. I think it is”

Testimony of witness concluded.

After the completion of this testimony the plaintiff, further
to sustain the issues on his part joined. produced WALTER
H. McCOMMONR, a witness of lawful age, who, being first
duly sworn, testified that for the past six vears he has lived
and now lives at 114 North Eighth street, four doors from
Fairmount avenue; that he ix buying bis house thronugh a
building association, and chose the neighborhood because it
is ¢lose to his work at Canton; that he has a wife and two
children, and is employed ax a fireman by the Pa. R. R.; that
prior to the operation of the plant of the defendant company
living conditions were satisfactory, but that since the opera-
tion of the plant there is a continuous noise and rumbling
sound, like a threshing machine; thar there isx also a light
from the end of the defendant’s plant which shows all night
and which the witness described as a jerky, jumping light;
that certain dours ave pulled down which obscure this light at
times, but the witness never noticed any doors at the ends of
the building. The witness further stated that before the
operation of the defendant’s plant the railroad and other man-
ufacturing plants in the neighborhood produced no effect what-
ever from smoke or dirt, but that since the operation of the
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defendant’s plant 1he dirt comes into the house in such quanti-
ties that his wife has to dust twice a day and then caunnot
keep it clean; that when the wind blows from the direction of
the plant there is a kind of white dirt blowing, which can be
noticed on the street, pavement, porches and, if the windows
are open, in the rooms; that this dirt comes from the smoke-
stack of the plant; that there have also been loud explosive
noises from the plant; that the roaring noise is continuously
annoying and gives his wife headaches, which she seldom had
before and now has almost continuously; that the light which
comes from the plant differs from the electric or street light,
which is more steady; that the light from the plant is a glar-
ing light, and that it will blind you if you look at it straight
for any length of time; that the witness remains in his house
because he cannot sell it.

At this point the witness was cross-examined, as follows:

“Q. How long have you had it for sale? A. T had a sign
up, I judge, about two months.”

The direct examination of the witness being continued, he
was then handed a little bottle containing the substance which
had been handed to the previous witnesses who testified con-
cerning its contents, and stated that he filled the bottle with
stuft taken from his roof, which stuff he said he knew cae
from the defendant’s plant because before the plant was stari-
ed he never got anything of that kind on his roof.

The direct examinuation of the wituess then continued, as
follows:

Q. Can you or not see thix particular material or a simi-
lar material coming from the stack of the plant when the wind
is from the west? A, You can see a white Hlake coming {rom
there, but of course with dark stufl you can'’t detect it, but
there 1s a white substance that you can detect, or vou can
see 1.

Q. And this sort of material that you got from the roof
vou never found in or about your property before the plant
began operation. A. No sir.

On cross-examination the witness testified that he is em-
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ployed principally at the Canton yard; that there is a grade
as you approach Eighth street, but not a heavy grade; that
there is considerably more smoke from engines when pulling
up a grade than when going down; that they burn bituminous
coal, which gives off black smoke; that they never get any
smoke from the roundhouse over on his property on Eighth
street; that before it gets over to the plaintiff’s property it is
all gone; that the smoke from the passing trains is carried to
the ground for a minute or two while the train is passing;
that the roadbed is considerably elevated above the witness’
property at that point, but he does not know the elevation.

The cross-examination of the witness then proceeded, as fol-
lows:

“Q. The smoke from the Shawinigan Company comes down,
but the smoke from the train does not come down?

OBJECTED TO.
Q. Does it, do you understand my question? A. Yes.

Q. Answer that. A. The smoke from the trains—of course,
as 1 said before, when the atmosphere was low it would only
be for a minute or two for the time being the train was pass-
ing, but the smoke from this plant is continuous when it is
blowing over our property.

Q. Whereas in the other c.se you only get on trainload of
smoke at a time? A. Yes, we have not two at one time, but
generally run one at a time.

Q. There are several other smokestacks around that vicin-
ity? A. Yes, two right close to us.

Q. As a matter of fact, there are three across the street?
A. Only two.

Q. There are not three there? A. Three there, but only
two working.

Q. You ever get any from those? A. No sir.

Q. Did you ever get any smoke from the B. & O,, they ave
near you, too? A. The B. & O. has a switch in there.
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Q. Do you get any of that? A, Oh yes, along there, or else
if the wind is blowing that way there would possibly be a
little bit that would come over there, but what would that
amount to, as I said before, it would only amount to the time
being of the train passing by, that would amount to nothing.

Q. Do you use a blower on the engines going up that hill?
A. Not usually.

Q. You do sometimes? A. Not necessarily.
Q. But you do sometimes? A. Not necessarily.

Q. Answer that question. A. No sir, not when not neces-
sary we do not use the blower.

Q. When is it necessary? A. When you have not any
steam.

Q. You don’t always have steam? A. Not all the time, no.

Q. You were telling about this white flake, is this like the
white fluke? (Indicating.) A. This is the stuff if you re-
member I told you a while ago about.

Q. This is now what you call the white flake? A. No, but
it is mixed with it.”

The witness further testified that he had gotien this white
flake off the roof; that he did not remember the date when
he took the sample contained in the bottle aforementioned, but
he remembered getting it; that he had been on the roof before
that, but did not remember when; that he went up there for
the purpose of looking over his roof; that he did not have to
do any sweeping to get the contents of the bottle; he simply
went to the upper corner and picked it up, that is towards
Baltimore street on the front side of the house; that he did
not go over any other roofs other than his own; that he didn't
know whether any of the material could be found on the other
roofs at that time or not, as the rain the day before may have
washed it off, but if not for the rain the witness would say
that you could find it; that he could not say whether there was
any such dirt on the block of houses below him on Eighth
street, near the P’hiladelphia road, nor could he say whether
there was any to be found on 3, 6, 7, 8 or 9 squares away from



40

the defendant’s plant; that there are a lol of houses around
the roundhouse belonging to Oldenburg and Kelly, but he
could not say whether there was any of the dirt similar to the
contents of the bottle to be found on those houses.

The cross-examination of the witness then proceeded, as fol-
lows:

Q. Now you say the white flake comes out of the smoke-
stack? A, Yes.

Q. You don't know where this comes from? A. Tt comes
from the same place.

Q. You said you could not see the dark spots? A. No sir,
you can’t see anything black fiving through the air.

(. How do you know that comes from there? A. You can
see the white flakes.

Q. How do you know this came? A. It all comes together.

Q. How do you know it does? You can't see it. A. Be-
fore this place was erected there we had nothing of this sort
there: since this place has been erected there we have had this
stuff’ there, and therefore it certainly must all come from the
sume place.

Q. That is your argument and not your answer. A. That
ix my answer, too.

Q. That is the only reason you know it, because you say it
must come from there? A. No other place.

Q. You never saw it come from there? A. No, you can’t
see anything black.”

Upon being asked whether or not he could get a deposit like
that in the bottle from black smoke, the witness stated that
you would get it finer, that it would be more of a real fine
soot, but that you could get cinders around an engine yard as
big as pills; that you could get something in between if you
sieved it; that anything fine is going to fly a little further
than anything heavier; that that stuff or material is not the
stuff that makes the engine smoke black; that it is the gas or
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carbon which makes the smoke black; that he did not think
there was any carbon in that stuff; that it had been burnt out ;
that carbon is where you get smoke from and gas makes smoke;
that it is not the cinders which make the smoke black. even if
very fine and in large quantity.

The witness was then asked the following question:

“Q. Take our white smoke and suppose you fill it full of
cinders and soot, don’t you think that would make it black?
A. Yes, if you have white enough to mix in it would come out
white.

Q. Your conclusion is that black particles in the smoke
might have some effect in the color of the smoke, but vou are
not prepared to say how much? A. I am not prepared to say
how much.”

The witness further testitied that he worked behind the
feeder of a threshing machine for two or three days at a time:
that there is a factory in the rear of his house.

The cross-examination of the witness then proceeded, as fol-
lows:

“Q. What is the name of that factory? A. From what I
can understand about it, it must be—I can’t think of the name,
but the Mantel Factory.

Q. They do a great deal of sawing back there? A. I don't
know, I never beard any saw runuing at all.

Q. You know they have a smokestack? A. Yes.
Q. And it runs right often? A. Yes.

Q. And when the wind comes from the west, so vou could
get the smoke from our factory, you might get a little from
this factory? A. No sir, when the smoke comes from your
place I get it, and the smoke from this factory goes over across
the corner of that building, it does not hit me at all.

Q. Did you ever get any smoke from that Mantel Com-
pany.  A. It may be once in a while, but very little.
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Q. You get it when the wind is blowing from that direc-
tion. A, Yes™

The witness further testified that that smoke is not offensive,
because there is not enough of it; that they burn shavings; at
times they burn soft coal; that there is not the exhaust to
bring this black soot out of the stack; that he does not know
ihe dimensions of the stack, but he does know about the ex-
haust, because they have an upright boiler.

The cross-examination of the witness then proceeded, as fol-
lows:

»Q. 8o vou say while that smoke is black and while it
comes from a boiler, you could not get any black particles out
of it? A. Not from the upright boiler. You could not get
any, because there is a stationary boiler and it has no exhaust
for it in order to draw these sparks from the boiler out of the
stack, where a locomotive has.

Q. Do you know whether or not it has a blower in it? A.
No sir.

Q. That might have something to do with it? A. T don’t
know anything about that.

Q). Is there any gas in this smoke? A, Yes”

The witness further testitied that as a general rule there
is gas from all smoke.

The witness' cross-examination then proceeded, as follows:

“(). What difierence do you notice in the gas from our
plaut and the gas from an engine plant? A, The gas from en-
gine is the sume, only it is for possibly a couple of minutes.

Q. 1 don’t mean the quantity, 1 mean the quality. Sup-
pose you get a good puff from the railroad and one from us,
what would be the difference in quality? A. I could not tell
you the difference in quality.

Q. As long as they last, they are practically the same? A.
Practically. 1t is pretty hard to distinguish the smell of
different gases, the gas from an engine, railroad engine is only
for a few minutes, and the gas from this plant or your plant;
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our place.

The witness further testified that he cannot distingnish the
difference between the quality, possibly the effect is the same
thing; that he sees but very little difference: ithat the only ex-
Planation he can make is that the engine smoke is only for the
lime being, two or three minutes, and the smoke from the de-
fendunt’s plant is continuous, and he cannot explain it any
further.

The cross-examination of the witness then proceeded, as
follows:

“MR, CARMAN: XNow when court adjourned, do yvou recall
that we were talking about the contents of this bottle, and
cinders or ashes, or whatever it is, similiar in kind to the con-
tents of this bottle. Now do vour engines on vour road ever
run in front of Kighth street property, do they have blowers on
them.  A. Oh yes, all engines have blowers.

Q. With a blower on your engine it would be no trouble
getting out particles of this size, you could easily get particles
of this kind with a blower? A, Well, gentlemen, if you will
allow me to explain to you, if the eugine is working you don’
get as much cinders from it as when you have the blower on,
now understand me, when you are working the engine you get
more cinders than you do when you have the boiler standing
still and working the blower you would get more cinders than
You would bave the blower off and working the engine.”

The witness further testified that he could not say whether
with the blower working on the engine vou could get as largs
particles ont as those shown in the bottle or not; that the
Mantel Company had no blower on its stacks: that the larger
the stack the greater the draft; that if' you have stack that is
four feet in circumference. yvou have a greater draft that one of
two feet in circumference; that he doesn’t know approximately
thie size of defendants stack and doesn’t know whether they are
larger than the railroad stack or the Mantel Company’s stack;
that while he had seen the stacks he had never measured them.
The witness afterwards said that defendant's stack was much
larger than the stack on a locomotive. The witness was then
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asked whether he thouglht the draft from defendant’s stack suffi-
clent to carry up particles xsuch as had been shown and ans-
wered that there wax a power or pressure that had to drive the
smoke out, he didn't know whether it came from the blower or
what it came from, because he never was over there and never
eximined the property,

Testimony of witness concluded.

After the completion of this testimony, the plaintiff. further
to sustain the issues on hix part joined,produced ALEXANDER
THOMPSOXN, a witness of lawful age, who, being first duly
sworn, testified ax follows: That he is in the saloon business
and lives on Fifth avenue and Fourteenth street, Colgate; that
he bought 132 North Eighth street in October, 1912, and lived
there nearly two vears, beginning four months after he bought
the property. since which time he has had it rented out; that
at the time he lived there the neighborhood was a nice quiet
neighbiorhood : that they had no factory in the rear, the other
factories were there as now ; that the mantel plant and the rail-
road did not hurt them in any wayv: that they got a little dust
from the trains and sometimes from *-e road, especially in
sutnier, because the street was ouly half paved; that since he
moved out he rented his property most of the time; that after
the defendant’s factory started he couldn’t get a tenant for
three or four months; that he first rented it for $15 a month;
that it was never vacant until afrer e defendant’s plant came;
that the tenant who was in there stayed a while and then moved
out and stuck him for three months’ rent; that he has a good
tenant in the premises now, who payvs $12, but complains a
good bit about the factory.

On cross-examination the witness testified that when he lived
oun Eighth street he was in the grocery business and his place at
Fifth avenue and Fourteenth street is owned by his wife; that
they have living quarters in this place, in which they also coun-
duct the saloon: that he c¢ould not tell how long he had been
away from the Eighth street house, but he lived there about
two vears and he judged it was about two years and a half since
he left: that he moved away before the defendant’s plant hegan
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operations; that he had not lived there since and thathedid not
remember the name of the tenant that he got $15 a mwonth from,
but it was only one.

The cross-examination of the witness then proceeded, as
follows:

“Q. Why did yvour tenant leave? A. 1 could not tell vou.
he skipped out.

Q. Was there not some complainut in the neighborhood about
that tenaut? A, No.”

The witness further testified that he could not sav whether
or not he was getting more rent than any other landlord in the
block ; that he spent nearly %150 extra on his house and thought
he was entitled to a dollar a month rent more: that he had
never heard any complaint about the tenant ; that he moved out
and paid the rent in advance: that hix next tenant moved to
Third street, the one that stuck him for three months rent.

The cross-examination of the witness then proceeded, as
follows:

“Q. Had she been paying you $15? A. No., $1°2.

Q. Only from that one tenant you got $15? A, Yes sir. the
first one, because the neighborhood was down af that time.

Q. How long did the first tenant live there? A. Two or
three months.

Q. Then you rented it for $12?

MR. HECHT: 1 don’t know whether Mr. Caughy is con-
scious of it, but he is shaking his head a good deal and speaking
loud enough for the witness to hear.

MR, CARMAN : Mr. Caughy ix our real estate expert witness
and is very familiar with the property in that neighborhood,
and knows about was goes on and T am frank to say 1 don't, and
am having Mr. Caughy to assist me as mueh as 1 can, and nat-
urally feel obliged to ask him a question from time to time, we
have no secrecy ahout that.

TH1: COURT: The other side don't object to that.
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MIL CARMAN: You don't like him to talk loud enough for
the witness to hear?

MR. HECHT: Yes.

Q. Now you say vou hought thix property some two years
ago or more? A, 1 hought it on the 26th or 28th of October,
1912,

Q. You had the 135 a month tenant first? AL Yes

Q. TFor two months: now as a matter of fact that tenant left
before our plant came there? A, Yes. sure, but that was the
tenant T got first,

(). And then vou had a tenant in there for 12 before our
plant came there? A, It must have been before.

Q. You rented it for $12 before our plant ever came. Al
Yes.

Q). You are still getting $12? A, Yes.

(. Aund you have a good tenant? A, Prefty fair.

Q. Pay you the rent? A, Asxlong as they pay the rent I am
satisfied. 1 know they are respectable people, that is all 1
want.”

Testimony of witness concluded.

Afier the completion of this testimony the plaintiff, further
to sustain the issues on his part joined, produced HENRY F.
PERKHETMER, a witness of tawful age. who. being first duly
sworn, testified that he is in the amusement business; that be
owns and lives in 112 North Bighth street aund has lived in it
off and on ever since it was built, seven or eight years ago;
that when he first moved there he thought so much of the
place that he spent $600 on it and $250 in tile work; that at
thar time the Steiner Mantel Company and the Veneer Works
and the Railroad were there; that there is as much difference
as between day and night to the witness in the condition prior
t{o the beginning of the operation of the defendant’s plant and
subsequent thereto; that prior it was a nice neighborhood and
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they never had any soot or dirt except a little dust from the
street; that he had a litle bubgalow in the back and the back
porch wax hix pride, but that now he could never sit there on
account of the smoke and dust and staff that comesx from the
defendant’s plant. The witness, upon heing asked how many
stacks were there, answered only one that he took particular
notice of; that he had not been around there enough to know
hardly; that there was one stack when the plant was first
built; that it was open and vou neceded no gas in your room
at all, all you had to do was put the curtain up and that von
got plenty of light from the plant. TUpon being asked how the
light affected him, the witness answered as follows: “As it is
now, thexr have closed it. Tt used to be open and they closed
it lately, I think. I don’t know how long it has been that they
closed it, but the light shines up in the end of my kitchen: it is
a flaring light when I come in the night or the morning, and 1
can notice it, it lights up the place:” that this light was un-
doubtedly disagreeable; that the noise is a continuous rattling,
something like that of a mixing machine; that since the win-
dows have been closed where the light came from he can still
see the light when he comes in at night shining in at his back
window; that there are 27 or 28 houses in the row. The wit-
ness was then asked whether or not he made any attempt to
move away from there, and answered as follows: “Well, no sir,
no attempt to move away from there, when this plant came
there T would liked to have gotten away if T could get a reason-
able price, but T don’t intend to give it awax to nobody:” that
his property cost him $1.150, and stands him altogether $1.700
or $1.800, and the highest offer he has obtained since the plant
came was $800; that he has been unsuccessful in his attempts
to rent his house; that for the last vear and a half he could

get nobady to go there: that he canunot rent it even at $10 a
month.

On cross-examination the witness testified that he was in the
carnival business, and had just started in the year 1917; that
he has his concessions; that he lived at 112 North Eighth
street since it has been built; that this is the first carnival
that he has gone out with; that last summer he had concessions
at Hollywood P’ark, aud the summer before that he was ai all
the parks; that last winter he had a shooting gallery on IRast-
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ern avenue and Third street: that he is not home during the
day; that he is at home at night; that he didn’t think he had
slept outside of his home over one or two nights since last
October: that he is married, but his family does not live in
thisx house; that he keeps bachelor hall there with a Mr.
Thomas, who works at the powder plant of Bartlett & Hey-
ward: that he had never been away for four months, as this
wis his first season with the carnival.  When he went away
it was for a week or two at a time, county fairs during the
fall, but would probably be home every week; that he did not
leave his house in charge of any one when he was gone, but
Mr. Thomas was there.

The witness’ cross-examination then proceeded. as follows:

“Q. You say vou never noticed the black dirt until after
this plant came there? A. No sir.

(). XNever noticed any discomforts? A. No sir.

(). When did you use this little outhouse or bungalow in
the back, you had to use that in the summer or winter? A.
Sure, T generally was always in the back or on the back porch.

Q. If vou are away in the summer, how can you use it? A.
I never said I was awar in the summer, my business onty calls
for the fall of the vear to be away. T told you I worked all
the parks in the summer time.

Q. T understood you to say you were away with the amuse-
ment in the spring? A. You heard me say I worked around
all the parks in Baltimore.

Q. 1 asked vou if you didn’t follow the same kind of
amusements? A, T told you 1 followed them, and this is my
first time out. You asked me that question two or three times.

Q. You said vou had a sign on your house for how long?
A. T never said anything like that, that T had a sign. Mr. M-
Commons said that.

Q. You said you tried to rent it? A. Certainly.

Q. Who did vou go to? A. I went and asked my friends,
because 1 didn’t want evervbody in the house, and all the
people knew 1 had it for rent, but didn't put any sign on it.
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Q. Your friends didn’t care about going down there? A.
No sir, and it must have been pretty bad, because T think 1
have some pretty nice friends.”

Testimony of witness concluded.

After the completion of this testimony the plaintiff, further
to sustain the issues on his part joined, produced ARTHUR
J. JONES, a witness of lawful age. who, being first duly
sworn, testified that he now lives on Ilast Baltimore street,
and in March, 1912, bought No. 142 North Eighth street and
lived there until January, 1915; that be then rented it to a
voung man who had some family trouble and he told him that
he was going back bousekeeping with his family: that after he
had rented it to him he found that he was living with another
woman, and he felt it his duty to get them out; that it took
him from two to three months to do so: that he told them he
always objected to it next door or out there, and always signed
against such people; that the people who lived in the houses
in that row were all good, respectable people so far as the wit-
ness knew; that one or two times there were a number of bad
characters that came there, that is. reputed to be; the neigh-
bors got together and spoke about it and it got to their ears
and they got out before they got a protest up: that after he
got these people out his house was idle for about a week, and
in about two months he ran across a young friend of his who
used to rent half a house with him at Canton; he told him he
was looking for a house; that he let him have the house for
$12 a month from personal friendship, because he was a voung
man with a small family and could not pay more: that that
was before the defendant’s plant was in operation; that the
witness had a furnished room with them; that it was idle about
another month or six weeks, and he rented it to another party.
The examination of the witness then continued, as follows:

*“Q. Was this still before the Shawinigan plant was in
operation? A. It was built since they were iliere.

Q. They are still there. A. Yes.
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Q. What rent do they pay? A. Twelve dollars.

Q. Are thev paying it or is that what they are agreeing to
pav? A. Well, if I have to say it, they are not paying it.

OBJECTED TO.

Q. Are you actually getting $12 a month?
OBJECTED TO.

OBJECTION SUSTAINED.

THE COURT: He said he is renting the property to people
who are still in it at $12 a month.

MR. ULMAN: I want to know whether he gets it.
THE COURT: He rents it.
MR. ULMAN: 1 think he has a reason for not getting it.

THE COURT: The material thing is, he has rented it for
$12 a month.

MR. ULMAN: I offered to prove that he has a tenant who
agrees to pay $12 and don’t pay it, don’t pay $12, and he would
not put him out because he is afraid he cannot get another
tenant in it.

THE COURT: I think he has his remedy if the tenant does
not pay it; he can get him out.”

The witness further stated that he now passes within a
block of hiz Eighth street house every morning and evening,
and goes there once a week to collect his rent; that when he
lived there the neighborhood was good and quiet, with no
more dirt than is usual from a street in the city, but that since
the defendant’s plant was put up they get all kinds of dirt and
soot and smoke, especially on a heavy, foggy days, which the
witness has seen with his own eyes coming from the plant of
the defendant company; that once when he went to collect
his rent his tenant went into the kitchen and put out the gas
light, and the witness took a newspaper out of his pocket at
8 o'clock at night and was able to read it from the light of the
defendant's plant, which he described as a sharp sort of white,
flaring or flittering light, so strong as to be blinding; that
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dant’s stack coming over on the porch of his house. The wit-
ness also testified that he is a painter by trade and that the
effect of the conditions to which he has testified is that if
paint is put on his house in the spring of the year, in the fall
you would not know whether it was painted or not.

On cross-examination the witness stated that this was not
so prior to the defendant’s plant coming there. The cross-
examination of the witness then proceeded, as follows:

“Q. You said you had some trouble in the neighborhood,
that you rented to somebody who in your opinion were using
the house for purposes which they should not and which you
had not intended, and you got them out? A. Yes.

Q. Who else was living in that house at that time? A. 1l
was living there, two nights.

Q. Then you found out what was going on? A. Yes.

Q. XNow you said, I gathered from what you said, that you
were called upon from time to time to sign a petition that was
circulated in the neighborhood to prohibit undesirable people
from coming in? A. Previous to the time that I had rented to
these bad people.

Q. Did you seem to have a little trouble in that neighbor-
hood with that class of people? A. No, we didn’t have any
trouble, they wuold move in there and scoot out.

Q. Did you ever sign a petition to get anybody ont after they
werein? A. No sir, not to my knowledge. I never went so far
as to sign any. I was asked.

Q. Do vou know of a case where people in the neighborhood
got some one out after they had been there? A. No I can’t
say whether I remember of any of them being forced out.

Q. Do you ever remember any of them being allowed to stay
that they could not force out? A. No sir.

Q. People in that block are always apprehensive of new-
comers who came there, that they were undesirable people, is
that it? A. Apprehensive, what do you mean by that?
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Q. They were afraid thev would be? A. Yes.

Q. In other words, it was a place that was very desirable as
long as you kept close guard on it? A. Desirable as to what?

Q. A good neighborhood, all right if you kept watching it,
ix that right? A. You mean to say that we didn’t care whether
prostitutes moved in or out as long as they kept quiet, we didn’t
care?

Q T think you did care, but what I am talking about you
kept the neighborhood all right, but vou had to keep your eye on
it to keep it that way? A. Yes.

Q. Otherwise you would not have signed these petitions,
that is correct, is it not? A. That is the idea.

Q. Do you know how many houses in that row now that are
vacant? A. No «ir. I do not.

Q. Are they not all pretty well occupied, you don’t know of
any vacant houses down there? A. There are always vacant
houses in that row, sometimes three or four and sometimes one.

Q. You are familiar with that section down there? A. Yes.

Q. That is not the only place you see vacant houses in?
(. Yes, that is the only block. I met a man the other day com-
ing from Sparrows Point that wanted to rent a house and asked
me if 1 knew of a vacant house, and I said ‘Go to Eighth street,
there are always one or two there,’ and he came back and said
‘The devil with them, I don’t want to live there.

Q. Is that the only block that there are houses vacant?
A. I don’t believe you can get ten in Highlandtown.

Q. How many can you get in this row today? A. I saw a
sign on one today there, I noticed it.

Q. That is a long block? A. Twenty-seven or twenty-eight
houses.

Q. An unusually long row? A. Two short blocks, the street
is not cut through.”

The witness further testified that the street in front of the
property is of cobble stones and cinders; that you could not
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noticed any difference in the color of the roadbed since the
defendant’s plant came, never bothered about the street; that a
portion of the cinder path he notices every time he goes down
there is dusty ; that he has never noticed very much when the is
blowing from the direction of Ninth street whether the houses
on Eighth st.get much dust from the path or street ; that he had
noticed plenty of dust from defendant’s plant; when he goes
in the house he sees the dust and sees the back door screen or
shutters closed to prevent them from getting more or less dust
in there; that when he lived there it was much cleaner; that he
never noticed any dust in the house that came off the street;
that you didn’t have to keep the house closed up and allow the
back and one window in the front to stay open to allow a little
circulation and that if you open the front door and have the
back door open at the same time it forms a draft and all that
greasy dirt, soot and smoke circulates through the house.

The cross-examination of the witness then proceeded, as
follows:

“@. Now tell us what this greasy soot and smoke is like?
A. Well, all I can say, all smoke in fact looks dirty, and of
course as we understand there is enough gas or chemicals or
oxides, whatever is in smoke to make it greasy, and that is the
ounly way I can answer about smoke. I have seen it, I am not
telling you what I heard or what 1 judge smoke is.

Q. 8o you say there was some gas there when you lived
there? A. No I didn’t live there at the time.

Q. So far as the gas is concerned, you don’t know anything
about it? A. Oh yes, 1 pass there every day going to work.

Q. Did you smell the gas? A, Yes.

Q. What did it smell like? A. Sort of a gassy effect, and
gave you a hacking cough, sort of a choking condition in the
throat which makes you cough.

Q. Did you ever have that belore the plani was down there?
A. Yes, working down at the copper works and working around
the acid chambers.
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Q. Do vou claim it is acid? A. No, I don’t claim the smoke
has acid, T e¢laim it has gas.”

The witnes further testified that the effect is the same as if
you were out on the Fourth of July or New Year’s and you get
that effect in the throat from red lights; you have the same
gassy effect that is similar to it; that he had inhaled smoke that
comes out of stacks at times that gave him a little choking, but
he could not say it was exactly the same sensation as when he
had inhaled the output of the defendant’s stack.

The cross-examination of the witness then proceeded, as fol-
lows:

“Q. Now we have had some of the Eighth street resndents
and they tell us that this is the color of the dirt that they
found in the houses, is that the kind you found? A. I could
not say that.

Q. Did you ever see any dust in the house? Yes, I wiped it
off the cushions on the parlor furniture.

Q. What was the color? A. I could not say that is the
color, there is not a man in the world could tell you that, it
might have been a different tint.

Q. What color would you say it was? A. I would say
dark, I won’t say black.

Q. It was not white? A. No.
Q. It was dark? A. Yes.
Q. Like soot? A. Yes.”

The witness further testified that this soot was all through
the house, back and front; that his tenant called his attention
to the light and turned out the gas and he pulled out his paper
and read it in the kitchen. The witness was then asked
whether the light was continuous or intermittent, and an-
swered as follows: “Well, it has been every working night
they had. I am most sure it is every night, and I understand
they have closed the steel sash up with a corrugated iron,
which keeps the flame from shining on Eighth street east, but
that don’t hinder it from shining southeast, which carries half
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of the row the other end.” The witness further testified that
it affected every house in the row; that it comes up on an
angle; that when he went over there on the Monday night
previous to collect the rent he saw children playing games
there that they play in the daytime; that he didn’t like to say
whether it shone all the way to the end of the houses.

The cross-examination of the witness then proceeded, as fol-
lows:

“Q. What effect did the light have upon your eves? A. 1
have been having pretty good eyes and am pot there long
enough to find out if it would affect my eyes.”

The witness further testified that he never had any trouble
with the smoke from the Mantel Company or the railroad or
the roundhouse; that the Mantel Company had their stacks
screened, though that did not keep the smoke in.

The cross-examination of the witness then proceeded, as fol-
lows:

“Q. Did that ever get down as low as the houses? A.
No sir.

Q. Would it not on a damp day? A. I never noticed that.
Q. You noticed ours coming down? A. Yes.

Q. How did you notice it? A. There are different kinds of
smoke, they burn sawdust and coal, aud if you have a cupola
where you are burning different kinds of ore, the ore that you
are burning produces smoke and gas and flames greater than
the fuel at the Steiner Mantel Company or the railroad or the
other plant is burning.

Q. I asked you this question, can yon notice the smoke
from the Mantel Company descending on the roof of vour
liouse? A. It never did.

Q. But you can distinguish it from the others? A. Yes.

Q. The reason you notice it is because there is a different
process going on inside? A. 1 could see there is a difference
as I noticed it coming down Eighth street, and have ealled
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plenty of people’s attention to it coming over Eighth street and
settling down.

Q. You never saw smoke from the Mantel Compuany com-
ing over and settling down? A, No sir.

Q. You say the smoke from the trains comes over just while
passing, for a minute or two it would dexcend? A. Yes.

Q. No matrer how heavy the atmosphere? A. Just for a
minute or two it would descend and this smoke would de-
scend, it didue’t have to be a heavy day.

Q. Ruailroad smoke goes up and only comes down for a sec-
ond? A, Just as the engine is passing. 1f the Jury were
down there a half an hour they would have seen a lot of
smoke on Liighth street, but they got there when the sun was
shining.

Q. How did you know that they were down there? A. I
found out, 1 was in the neighborhood.

Q. You think they were down there at the bad time? A. 1
think they were down in a good time, that is in Mr, Jackson’s
favor.

Q. Explain to me why vyou think they were down there at a
coad time, in Mr. Jackson's favor? A. I refuse to answer that
unless the Judge makes me answer.

(). The Jury might like to know. A. I will answer it if
you waut me.

Q. Go ahead, everybody is satisfied. A. I just think it was
in Mr. Jackson's favor because 1 was there and in the neigh-
borhood yesterday and went there last night after the Jury
wius there. and a young Mr. Yates met me at the door and
said: *Mr. Jones, it was a pity the way things happened, the
Jury camne here today right after the clouds had passed over
and the sun rays, and while the sun was shining, and later on
it was time for the Jury to go home and they could not see at
all?

Q. As a matter of fact, yon thonght it was a damp, heavy
day, and the wind was over his property? A, T thought this
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was to be a day for the Jury, 1 don't think you could go down
there and find out the conditions in one hour.

Q. The prevailing wind is from the east? A. 1 never stud-
ied the wind.

Q. In other words, does not the smoke from that plant
blow over towards the cemetery, over the other way? A, Thai
is according to a certain part of the yvear, what months?

Q. Is this one of the months that it blow Mr. Jackson's
way? A, I never noticed it.

Q. Dow’t you know the smoke blows over the other way
towards the cemetery more than it does that way? A. If it
does. 1 never noticed the dirt so much there. I never take
any notice whether the wind blows east or west or north or
south.”

Testimony of witness concluded.

After the completion of this testimony, the plaindiff, furiher
to sustain the issues on his part joined. produced JOHN
WALTER ANTHONY, a witness of lawful age, who, being first
duly sworn, testitied that he will have lived at 134 North Eighth
si. five yeurs ago on this coming October 15th and is employed
as yard engineer by the Pennsylvania Railroad Company at its
Canton yard; that when he first moved on Eighth st. there was
no factory back of his house and there was very little smeke,
if any, but of course at times there was, but after the defend-
ant’s plant was built there is a lot of obnoxions gas around
there: that prlor to the operation of defendant's plant they had
very little, if any. dirt, gas or smoke, and not any obnoxious
gases; that at that time the railroad was opposite, the Steiner
plant was there, the Veneering works, the Monumental Brewing
Company, and that the only additional other plant whatever
was the defendant’s plant; that witness had 6 children and that
before the operation of the defendant’s plant they were very
healthy and very seldom had colds or anything. but that now
the doctor is continuously coming to the house and the children
complain that their heads hurt them, their throats are dry aud
the witness and his wife have the same trouble and his wife has
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eral nights the witness could nat possibiy sleep on account of
the smoke and gas and the noise, which is a constant buzzing,
roaring and very often a blast, which the wirtness said sounds
like a cannon going off.  Witnesx says that he is positive these
noises come from the defendant’s plant and that last night therve
were three explosions; that he owns his own house, but will not
stay in it, wants to =ell it, but will not giv> it away; that there
is o very bright light coming from the plant and that if you
would stand and gaze at it witness does nol think yonr eves
would last very long: that the coudition as to fight has been
very little improved since defendant pur blinds up or clesed
the windows, and that towards Fairmount ave. and Baltimore
st. there are still openings, and that when the doors are raised
the light is brighter; that he very seldom sees it in the day
titne, does on Nundays when he is around; that he doesn’t find
it quite ax bright then as at night, it doesn’t show up; at night,
however, it doex; there is a blue light in there and they get to
burning up the clinkers and it makes a buzzing noive.

On ¢ross-examination the witness testified that he had no idea
how many trains passed over the road in tront of the Eighth st.
property in twenty-four hours: that it was very irregular;
that some days there would not be over six or eight and the next
day probably fifteen: that he vould not give a regular estimate
including the passenger trains; that there are five passenger
trains each day each way ; that he could not tell the number of
trains unless he had the trainmaster's sheet.

The cross-examination of the witness then proceeded, as
follows :

»Q. It is correct these frains burn bituminous coal and give
off black smoke? A, Yes.

Q. You know. of course, there is a grade right in front of
Eighth street? A, Yes.

Q And engines usually give out more smoke when taking a
grade? A. Yes, as a rule.

Q. Does any of that smoke get over as far as your property ?
A. Very little, some little, bui very litile.
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Q. The railroad does vou more good than it does harm?
AL Yes, I don’t xee that it does e more good only 1o make my
living, but the smoke don’t bother me.

Q. You have smelt it? A. Yes.

Q. Any gaxin it? A, Very little, when it gets over to our
house there is very little.

Q. There is more gas in our smoke? A. Yes, when the
wind ig blowing.

Q. When you smell gas you can tell whether it is ours or
the railroad? A, Yes, if it is very thick.

Q. Is there any gas in the Steiner Mantel Company's? A,
No sir.

Q. The only two kinds that have gas is ours and the rail-
road? A. Why I am working in the day time and Mr. Steiner
is ¢losed when 1 come home.

Q. Itis only on wet days that you get any smoke from the
Shawinigan plant? A, Not only wet days, but when the wind
is blowing anywhere from the north or northwest.

Q. Does that smoke pass over yvour house? A. No sir, not
all the time.

Q. It does on a dry day? A. It does if the wind is high
enough.”

The witness further testified that all the smoke from the
defendant’s plant doesn’t pass over his house, whether it was
damp or not, but that considerable stopped in there, but there
was more on a damyp day; that on a damp day, with the wind
from the othier way, he gets very little smoke from the railroad ;
that Le never gets any from the Steiner Maniel Company that
lie knows of. because the stacks carry it over; that those stacks
look higher than the stacks of the defendant company.

The cross-examination of the witness then proceeded, ax fol-
lows:

“Q. Is there any difference in the color of our smoke from
that that comes from the railroad and the Steiner? AL Yes,
quite a difference.
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(). What ix the difference? A. The smoke that comes from
the railroad is black, and the smoke from the I'roducts Com-
pany is kind of a lead color.

Q. Lead color? A. Lead color or a lighter color.”

The witness further testified that he couldn’t tell how often
he had to have the doctor, but that it was much more fre-
quently the last couple of years than the two yvears previous to
that; that he did not have the doctor all the time for his
coughing; that he had not had any other kind of sickness in
the last two years; that the witness had his arm hurt last
July; that he did not blame that on the defendant’s plant, but
everyvbody in the family complained of headaches; that the
children would come and say, “Papa, my head's hurting.”

The cross-examination of the witness then proceeded, as fol-
lows:

“Q. Did you lose any sleep on account of it? A. No sir.”

The witness further testified that his wife has an awful
{iie, because she cannot sleep half the way she should; that
he noise and explosions trouble him; that he knows they
come from the defendant’s plant, because he has been back
there and watched them and he knows that is the only place
they could come {rom.

The cross-examination of the witness then proceeded, as fol-
lows:

»(Q. How often does this blasting noise occur? A. It has
not oceurred to my knowledge inside of two or three weeks
hefore last evening., but it has blowed them a year or two
ago very often. very frequently, I veuture to suy it averaged
two a day, that is 24 hours.

Q. But during the last year? A. Not to my knowledge
there has not been.

Q. They are getting less all the time? A. Yes, I think so.
Q). Then yon had one last night? A, Yes, three.”

The witness further testified that he doesn’'t know whether
they had these explosions in the day time or not; that the
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glare came from an angle from his house near the level of the
window; that the light is a continuous light day and night,
unless the plant breaks down; wo matter what time he goex to
the rear of his house at night lie always finds it is light; that
the source of the light from the plant is on the east side, in
fuct any part of the plant: but the majority of it comes from
the south end of the plant towards Fairmount avenue or Balti-

more street; that it comes from down towards the doors, the
bottom.

The cross-examination of the witness then proceeded, as fol-
lows:

*Q. You get a lot of dirt, you say, from that plant? A.
Yes. a good deal.

Q. This kind of dirt? A. I could not swear to that.

Q. You have seen it? A, Yes, but it is more of a lighter
color that that. I could not sayv that
that.

1 could not sweur to

Q. There has been three or four that said that was it? A,

1 can’t swear to it, because I didn’t see it gathered, and I
can’t swear to it.

Q. 1 don’t meun this same dirt, but the dirt that comes in
your house and comes from our plant, does it look like that?
A. T don’t know so much about that, because my wife has it
cleaned up when I get home.

Q. The only way yon know is what she telle you? A. Yes,
as a general rule. 1 have seen her clean.

Q. If you see her clean, you see the dirt? A. I never paid
very much attention to it, but I have seen it on the pavement,
it looks like a light color, lead color, not exactly lead, but
little darker.

). Did vou ever see anyv around your home that looked like
this? A. No sir, because I never paid strict attention fo it.”

The witness further testified that the house is usually
cleaned up before he gets home; that he never said anything
to the defendant company about the way they operated their
plant; the reason he made no complaint was it secemed that
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the people around there were going to make a complaint, and
he didn't think it was necessary for him to do so until it got
so bad he had to; that he is thinking about leaving there
pretty shortly.

The cross-examination of the witness then proceeded, as fol-

lows:

“Q. Are there many vacant houses in that row? A, I
could not tell you, I don’t think so at the present time.

Q. While you were living there in the last five years those
houses have been pretty well filled up? A. Yes, as a generai
rule.”

Upon re-direct examination the witness stated that a com-
mittee was appointed to make a complaint and he was repre-
sented by that committee.

Testimony of witness concluded.

After the completion of this testimony the plaintiff, further
to sustain the issues on his part joined, produced JOSEPH T.
BLACKBURN, a witness of lawful age, who, being first duly
sworn, testified that he is a carpenter and has lived at 110
North Eighth street for the past six years; that before the
defendant’s plant started operations the conditions there were
all right, but since they have come and kicked up that soot and
smoke the people cannot stand it any longer; “it is a nui-
sance to us people;” that he knows soot and smoke come from
the defendant’s plant because it comes right over and drops
down and they can breathe it and see it; that when he gets
up in the morning he can hardly breathe; and that he has
to go to work to get out of it; and there is a flare of light from
the plant on Eighth street, which doesn’t flare so much to-
wards the northwest, where he lives; that all night long you
can hear the awful noise that comes from the plant.

On cross-examination the witness stated that he could not
tell the day and date the defendant plant started in operation;
that it has been about two years, anyway.
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The cross-examination of the witness then proceeded, as fol-
lows:

“Q. Before that time you never had any soot or smoke, is
that right? A. We never was bothered with no smoke or no
dirt, only street dirt, of course you would be bothered with
street dirt anywhere.”

The witness further tesiified that he was familiar with the
roadbed in front of his property; that it is paved with cobble-
stones half-way across; that the other half is dirt and cin-
ders; that he does not know the color, all he can tell is dust
and dirt; that they get very little of this dust from the road;
they may have gotten a little bit; that they are never both-
ered by the Mantel Company ; that black smoke comes from all
stacks; that there are three black smokestacks on the Mantel
Company’s property.

The cross-examination of the witness then proceeded, as fol-
lows:

“Q. Are there any black smokestacks on the Mantel Com-
pany’s property? A. Yes, there are three.

Q. Black smoke comes out of them? A. Not so much, I
believe they only fire—.

Q. Black smoke does come out of them? A. It comes out,
sure, if you have a boiler it has to go out.

Q. Do you get any of that black smoke? A. Not so much,
I dow’t think we get any, we were never bothered before {his
other plant went up.”

The witness further testified that he doesn’t get any smoke
from the railroad, even when the wind is blowing from the east,
because it doesn’t hit his property.

The cross-examination of the witness then proceeded, as fol-
lows:

“Q. Is the Mantel Company east of you? A. East of me.
but it don’t hit me.

Q. When the wind blows from the east it blows right to-
wards you, don’t it? A. Never mind, we don’t get any, T said,
you understand.
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MR. CARMAN: I am on.
WITNESS: All right.”

The witness further testified that he is tryving to buy his
house out of a building association, but doesn’t know whether
he is going 10 get through with it or not; that he is the equit-
able owner of the house and bought it from Mr. Parr and Mr.
Jackson; that he has never been bothered with the Steiner
Mantel Company smoke, because it don’t make much; that
even the little smoke thev made hardly ever hit his property,
hecause there was something in between; that he supposes
their stacks are from 100 to 150 feet; that these stacks are
higher than his house.

The cross-examination of the witness then proceeded, as fol-
lows:

Q. When the smoke comes out and the wind blows from
the east, doex that smoke go over your property? A. Yes, it
don’t blow over my property. it blows below me. You asked
me whether, when the wind blew from the east, does it blow
over my property, does it?

Q. I am asking yvou. A. Why, sure it does, some little.
just depends on the shift of the wind.

Q. Whether or not it blows high or low over you depends
on the condition of the atmosphere? A. The height of the
stacks.

Q. Now when the wind is heavy, the atmosphere is heavy,
does that smoke settle? A. 1 have never been bothered with
the Steiner Mantel Company since I have been down there.

Q. You have a smokestack right back of the houses? A. T
know they have.

Q. You ever get any smoke from that? A. Well, not much,
what little smoke we get from that don’t amount to a pinch of
snufl, and youn know a pinch of snuff don’t amount to much.

Q. That is not a very high stack? A. I could not tell you
how high.

Q. Tt is not as high as the Steiner Mantel Company? A.
They don’t do enough business over there.
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Q. They don’t do enough business to have a high stack?
A. No, they do a very little bit of business.”

The witness further testified that he could not tell whether
black smoke came out of the Maryland Mantel Company stacks
or not.

The cross-examination of the witness then proceeded. as
follows:

“Q. That staek is back of you and ours is back of you and you
know what kind comex out of our stack, but you don’t know
what kind comes out of the Marvland Mantel stacks? A, You
are represenfing the Shawinigan Rteel Company, are vou?

Q. Yes. A. Your stacks are a nuisance back of these people.
MOTION TO STRIKE OUT.

Q. Go ahead and answer the question. A. T say it is a
nuisance: it is a white smoke.

Q. Does black smoke come out of this stack of the Marvland
Mantel Company? A. Does black smoke conte out?

Q. Yes. A. Why sure, firing by coal, sure it would come.
Q. Have you seen it come out? A, Sure.

Q. Are you getting any of that smoke over your property ?
A. Not much.”

The witness further testified that lie was getting very littie of
that smoke and no soot or dust : that they had not beeu bothered
with these people; that there was a railroad that ran in frout
of his property in the bed of Ninth street.

The cross-examination of the witness then proceeded, as
follows:

“Q. Did you ever see any engines go up and dowu there,
trains go up and down that railroad. A. Why sure, engines go
in and out there every day and night.

Q. Considerable smoke comes from those engines going
over that track? A. More or Jess, why sure.

Q. Did you ever get any of that smoke over your property ?
A. Bure,
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Q. Are there any soot and dirt in that smoke? A. That
smoke is not like that from this plant over there.

Q. I agree with you there, but you do get some of the
smoke? A. Yes, we do get some.”

The witness further testified that there was soot and dirt in
all smoke; that he got some of the smoke from the railroad;
that he did not get any from the round house; that it was too
far off ; that if the wind was from the northeast it would blow
towards his house, but that they were never bothered with it.

The cross-examination of the witness then proceeded, as
follows:

“Q. Now you can get soot and smoke from our plant and
you tell me there is soot and dirt in the smoke which came
from the railroad. How do vou tell the difference between our
soot and the railroad soot? A. How do I tell the difference?

Q. In other words, your front gets dirty and dusty? A. Yes.

Q. How can you tell whether it is our dust or the railroad
dust? A. We were never bothered with dust until this plant
got down there, and now you could not nail two doors together
tight enough to keep it out.”

The witness further testified that he lived in the house with
his mother, who keeps house for him,

The cross-examination of the witness then proceeded, as
follows:

“Q. Has she had to do more dusting since we have been there?
A. I could not say that, but she done the dusting. It is up to
her.

The witness further testified that he finds dust all over the
house, in the front as well as in the back, in the winter as well
as in the summer, with the house closed as well as open, that it
was all the same; that he saw the bottle containing dust said
to have been taken from the roof of 114 North Eighth street,
but that he didn’t know anything about it, and didn’t see the
color of what was in it.

The cross-examination of the witness then proceeded, as
follows:
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Q. Now can you describe the kind of soot that you get from
our stacks? A. Well, I tell you, the best I know, it is just the
same as ground up steel, that is what it puts me in mind of,
siftings of ground up steel or irom, kind of a black dirt the
same as iron.”

The witness further testified that he could hardly breathe at
all down there when the smoke is beating down on the ground,
n heavy wind, you can hardly get your breath.

The cross-examination of the witness then proceeded, as
follows:

“Q. Did you get our smoke when vou didn’t have heavy
winds and it beat down or does it blow over you?. A. The
smoke is the same, and when we have heavy winds it beats down
on top of us.

Q. That only happens once in a while? A. No sir, we have
had a lot of heavy weather the last three or four weeks, and
it has been beating down on us.

Q. Does the wind ever blow that smoke away from your
property? A. Why sure, sometimes.

Q. Then it don't bother you? A. It don’t bother us when
the wind is right, but when the wind is not right it beats
down on us.

Q. To what extent does this noise interfere with your sleep,
what time do you retire as a rule? A. Most any time, eight
or nine o’clock.

Q. Light or nine o’clock? A. Yes, I am pretty early going
to bed and right early getting up in the morning. You have
not got to call me to get me up in the morning.

Q. What part of the house do you sleep in? A. In the
back room.

Q. You go to bed about eight or nine o’clock ; how long does
it take you to get to sleep? You are a pretty good sleeper?
A. Yes,

Q. How long does it take you to get to sleep? A. It de-
pends on Lhow long it takes me to say my prayers, sometimes
two or three hours, and sometimes two or three minutes.



68

Q. Ax soon as vou tumble in bed you pass off to sleep? A,
I pass 1o sleep if 1 dou't get to suneezing and coughing from
that dirt.

Q. You get to sneezing and coughing, no matter how the
wind is blowing? A, Oh no.

Q. Only when blowing your way? A, When the wind is
north or nerthwest it raises old Harry down there.

Q. You sneeze and cough every night? A, No. not every
night. I I would sneeze every night, T would sneeze my head
off.

Q. When it suits vou to sneeze, you do it? A. Yes.
Q. You get up what time in the morning? A. Five o’clock.

Q. Do vou sleep pretty sound while you are asleep? A.
Sure.

(). After you have had vour sneeze and go to sleep. you
sleep pretty sound until the next morning? A. Sure, 1 uam a
pretty good. sound sleeper.

Q. You never wake up during the night, do vou? A. Ouly
if they have a couple of blow-outs over there, that will wake
me up. 1 think one of those No. 42 guns of Germany are go-
ing off and bombarding ux over there.

Q. How often does that occur? A. Only once and a while.

Q. Otherwise you don’t suffer any great discomfort after
von have had your sneeze and go to sleep. after you get to
sleep it ix hard to wake you up? A. You could not wake me
up with a Gatling gun when I go to sleep.”

The witness further festified that defendant's plant. when
running. sounded louder than a Gatling gun; that the negroes
around the plant were hollering all night, but they don’t hother
vou so much as a blow-out; that they don’t wake him up
Later the witness said that the noise from the negroes would
witke him up sometimes, though they didn’t make a noise as
loud as a Gatling gun.

The witness’ cross-examination then proceeded, as follows:
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“Q. You say you are not troubled with the flare or glare
from any light? A, Well, just a little bit, not so much.
Q. It don’t bother you much? A. No sir.”

The witness further stated that he believed ibey had cur
tains on the upper end of the factory.

Testimony of witness conciuded.

After the completion of this testimony the plaimtifl, further
to sustain the issues on his part joined, produced HENRY H.
MCcFREDERICK, a witness of lawful age, who, being first duly
sworn, testified that he has lived at 138 North Eighth street
for five years; that when he bought lis house the air in the
neighborhood was pure and he built a porch on the rear of his
house on the first oor. The witness described the industrial
conditions in the neighborhood, including the various factories,
the railroad roundhouse, aud stated that when he first moved
there he could sit on his porch and read his paper and have
a smoke without anything to bother him; that now if he sits
ont on his porch the dirt from the defendant’s plant settles
on his head so as to make it noticeably dirty; that formerly
there was no objectionable noise, but that since the defendant’™s
plant has been built there is a conveyver which runs ten hours
out of the twenty-four and is very noisy, and “it’s a little bad
on sleep;” that the soot, dirt and dust come not only {rom the
stacks, but from the traps in the roof of the defendant’s plant
and through the joints of the roof; that the dust setiles over
everything, is grayish in color and flaky; that it is almost im-
possible for im to be on his porch or in his yard without get-
ting lis head full of soot; that there is a roaring sound 24
bhours a day and 365 days in the year; that the plant has not
been shut down except one time, when there was an accident,
which disabled it for a week or ten days; that the light from
the plant was worse at first, but that sidex have been put on
with sliding doors, and that when these doors are opened the
light is still bad: *The conditions so far as light is concerned,
when the plant was first opened we had a whole lot of light
there, in fact it showed in the kitchen, anybody in the rear



70

could see most anything at all. Now at times since that they
iiave done the best they could in a way. They have put doors
on, they have put sides on that building which was not there
in the first, only the roof, and so forth, but these doors are
lifted at times. They are sliding doors; they are painted red,
and they slide up and down, and they are open at times, I
suppose to get air. I don’t know of anything else, or possibly
to suit the company’s own convenience, but at times we get
that. Both ends as a rule are open, but the east end, that is
in the rear of the houses, are generally closed at night, and in
the day time they are open, some of them and some not, some-
times one, two and three. I passed there this morning and
there were three doors open on the north end. The first door
is closed, or blind, whatever they call it, and the next three
are open, the rest back of them I could not say. The north
end of the plant is wide open on the Philadelphia end side, and
was yesterday afternoon.”

Q. How does that light affect you when looking at it? A.
Well at times it is kind of a blinding light; if you go out in
the yard when you get this light now, you go out in the yard
and vou happen to come in the kitchen, of course, I am using
gas, and you come in the kitchen and at first there is kind of
a blur in front of my eyes, but that comes natural, my sight
comes back as it ought to do.”

That the main noise other than that of the conveyer is a
dull, harsh sound or roar, such as would come from running
electricity.

On cross-examination the witness stated that he bought his
house in March, five years ago, from Vincent L. O’Connor, who
he thinks owned several other houses in the row, but he is not
positive; that he is at present employed by Bartlett-Hayward
& Co., at Turner's Station; formerly he worked at carpenter-
ing, drafting and as a bartender; that he went to see the fore-
man of the plant about building a fence, but that he had not
been inside the plant; that there was a glare that came from
all over there, but he could not tell just where the light was
which produced the glare; when the doors were open they got
it, and when they were closed they did not get it; that these
doors are at the bottom of the plant; that at the present time
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the defendant had put a shed or building and it cut the glare
off to a certain extent.

The cross-examination of the witness then proceeded, as fol-
lows:

“Q. 1In other words, your trouble so far as the glare is con-
cerned don’t amount to much? A. Very little at the present
time, but when they open the side doors we still get it, that is
on the east side.”

The witness further testified that the doors he was speaking
about were on the south side of the plant, and when they
opened the doors on the east side it flooded the light all over;
that this light came from the base, he judged the plant was on
the second floor and the light was thrown down; that he
doesn’t think that there are any lights on the first floor out-
side of the electric lights, that is the basement floor; that they
got no glare when tapping except when the hot material was
pulled out on the cars; that that didn’t bother them if they
would keep quiet, so they could sleep a little. The witness
further testified that he didn’t say the south sile didu't bother
him; nor that the light from the hot metal did bother him;
that the south side was never closed; that he had no trouble
with the light when he sleeps in the front room, but does have
trouble with the noise; that he lives in the house with himself
and wife; that the conveyer, he judges, runs about ten hours
out of the 24, and runs at any time day or night; that he has
heard it going at 1 and 2 o’clock in the morning; that it may
have been four weeks since he last heard it at night, but that
he is working at night time. Upon being asked when he last
heard it prior to that, he stated he heard it around the 1st
of March, he heard it in April, and he heard it in the 12
months of the preceding year; that he was positive of; night
and day, with the exception of the time that the plant was
shut down, which was probably a week or ten days, maybe two
weeks; that it ran on Sunday and every day in the week and
whenever it suited the company’s purposes, he supposed, it
possibly runs for an hour or two hours or three hours; or may
shut down for two or three hours; that there was a garbage
duinp east of the cemetery and south of him; that they don’t
dump garbage there, but ashes, dirt taken out of foundations,
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there may have been other material; that he never got any
dust from that garbage dump, but did at times get an odor;
he could not say whether or not there was a little garbage in
there, but there might have heen a few cans or something of
that kind; that he called it a refuse dump; that he had been
ltome during the days for the past month; that the dust par-
ticles coming from the defendant’s plant were visible; that it
is a sort of soot of a grayish color, “flakish white stuff;” that
he his seen it on the clothes that his wife has washed and hung
in the vard, and also on the strip of ground in the rear; that
the people in the neighborhood were sending their clothes to
the laundry.

The c¢ross-examination of the witness then proceeded, as fol-
lows:

“(). As a matter of fact, that lot right back of your prop-
erty is full of clothes lines from one end to the other. A. 1
don’t know about clothes lines, it was full of poles.

Q. Don’t people hang clothes there today? A. Some do, I
suppose.

Q. You know some do? A. Yes, but whether they do it
every week or not 1 don't know,

(). DBut they do it? A. It is done, and they still take them
in and wash them over.

Q. How do vou know ther wash them over? A. Because
they come down and borrow my wife’s clothes lines occasion-
ally, and hang them up in the cellar.

Q. Is that the reason you know. A. It must be.

Q. Is 1that the only reason you know that they wash their
clothes over, because they borrow your wife's clothes line? A,
Yes.

Q. How did they do it in the tirst place? A. I don’t know;
that clothes line is so dirty that they can’t hang them over it

again.

Q. The clothes are on there? A. That stuff will get through
anything.
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Q). If a sheet or a shirt ix hung on the clothes line this dust
goes through that and gets on the line? A. I suppose so,
from what the women say.

Q. That is your testimonyv? A. From what the women say,
but 1 don’t wash the clothes.

Q. As a result of that. that line gets so dirty they have to
come down and get yours? A. Not often.

Q. Do they return your line? A. I have had no trouble
about it.

Q. Would they return it? A. Yes.

Q. Was it dirty when you got it? A. Not if they put it
in the cellar it was not.

Q. When they borrow your clothes line, where did they
hang vour clothes line when they borrowed it? A. They must
have hung it in their own cellar, I don’t know.

Q. They bring it back and it is all right? A, Yes, if hung
in the cellar it must be all right; 1 have never heard my wife
complain.

Q. Does that stuff that falls on the clothes there hanging on
the line eat holes in them, have any chemical effect on them?
A. I could not tell you, I never heard any compiaint.

Q. Have you any idea? A. I have no idea, I never heard
any complaint.

Q. You said it went through? A. I didn't say it went
through, 1 said it dirtied the line up.

Q. You said it would go through anything. A. I didn't say
it would go through auything.

Q. How did it get there? A. It is liable to go up there.
that dust will go any place.

Q. You have told me something about this acid taste, tell us
about that, 1 understand you were not sure it came from our
plant. A. No, I don't say that.

Q. Are you sure of that? A. There is only one thing that
1 can tell you and explain it to you. I am not a chemist and
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don't know anyvthing about aeid of any kind; I may know the
different names of acid, but it seems to me when I am home—
I don’t meaun every day and all the time, but at times, that the
tip of my tongue, the end of my tongue, I think I am good
and healthy and feel fairly good today 1t seems like an acid
taste on the end of my tongue, now what it is T can’t explain,
heretofore I never had that, and I have had it in the last year
or so.

Q. Do you smoke? A. I eertainly do.
Q. Drink anything? A. Occasionally.

Q. Have you ever had any stomach trouble? A. Never in
ny life, I have never been sick that amounted to anything in
my life.”

The witness further testified that he had never had this taste
before defendant’s plant started up; had lived there four years
before; that he cannot attribute it to anything but the defend-
aut’s plant and that he never has it when away from home;
that at his place of employment they load shells and he is em-
ploved as a watchman; that he gets no fumes from the store-
house or other places over there; that there is an engine house
there with a 125-foot stack, which is higher than the stack of
the defendant’s plant; that he has never gotten any smoke from
that stack since he has been there even when the atmosphere is
damp; that he doesn’t say he has a bad taste every day when he
is at home, but occasionally, but never has it away from there.

The cross-examination of the witness tlien proceeded, as
follows:

“Q. And your inference is that that is the cause of it?
A. Well it is not affecting me any way, I want to be fair and
square. I never had any effect from it.

Q. This glare ever affect your eyes? A. Only if I go out in
the yard.

Q. Does it have any permanent effect on your eyes? A. No.
Just temporary? A. Yes.
Just a shock? A. Yes.

oo e

There have been several witneses on the stand, your
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neighbors, who testified {his is the kind of stuff that comes from
our plant that annoys them. I am now holding up the bottle
which says it was taken from the porch roof of Mc¢Commons'
house, 114 Eighth street, November 1Sth, 1916.

NOTE: Witness goes over 1o the jury and shows the dust on
his hand.

A. This is something similar to what T have picked off my
porch, also the window sill, and furthermore there is a white
kind of grayish color that you see.

Q. Is the white and grayish matier in addition to this? A. It
isx a combination, it seems to me like it all comes together.

Q. The grayish matter comes from the same place that dust
comes from? A. I could not tell you that, but I think it comes
from the rear, I never had any trouble before.

Q. Do you have any trouble with the smoke from the Mantel
Company in front of you? A. I can’t say that I have.

Q. Did you ever get any other black smoke in your house?
Black smoke comes from that plant, does it not? A. 1 don’t see
why it should not.

Q. Does it? A, A certain amount comes from there.

Q. Do you get any in your home? A. 1 can’t say that {
have, 1 think the porch protects that from getting in the
house.”

The witness further testified that there are trains that pass
over the railroad in front of his property, but he does not know
how many.

The cross-examination of the witness then proceeded, as
follows:

“Q. There are some passengers and some freights, and some
days more and some days less? A, Some days they are very
heavy and give us smoke.

Q. They give off smoke on the up grade? A. Yes.

Q. A good bit? A. Idon’t know, I am not a fireman, I can
see the smoke and I know what it is.
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Q. You know what alot of smoke is? A, Yes,
(). Don’t a loi of smoke come out of the stacks? A, Yes.

Q. Damp days that smoke settles? A, Why should it not.
1t will settle if there is not room enough to carry it over there.

Q. There has been room enough to carry if over you?
A. Yes, there may have been wind enough to carry it over.

Q. TPlenty of times it has happened? A. T can't say that
We don’t get a great many east winds.

Q. You don't get a great many? A, 1 don't think so.”

The witness further testified that he did not get more east
winds than he did northwest ; that he gets a certain amount of
smoke from the railroad.

The cross-examination of the witness then proceeded, as
follows:
“Q. What kind of a deposit does that make? A. That is

kind of a litile small coal that 1 would claim about the size,
some of it as small as a pin point, kind of a little round ball.”

The witness further testitied that he had no water in his cellar
at the present time. but did have a water drain; at the present
time hix cellar is in right fair condition; that it is perfectly dry
now; that they were building over at the defendant’s plant and
pumiping out a foundation, there was a big stream and for two
or three days he did have water in his cellar; that the cellar
drainer was in his house before he bought it.

Testimony of witness concluded.

After the completion of this testimony, the plaintiff, further
to sustain the issues on his part joined, produced GEORGE
EDER, a witness of lawful age, who, being first duly sworn,
testified that he has lived at 120 North Eighth street for five
vears, and is employed at Spurrows Point; that he has a wife
and 7 children; that lie and his wife enjoyed good health up
to the time of the operation of the defendant’s plant, but that
since then the witness has had trouble with his throat when he
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gets up in the morning and that three or four or five mornings
in the week he threw up his breakfast until he got that dark
black sediment out of his throat; that before the defendant’s
plant was in operation he could sit on his back porch and have
liis newspaper and sit there all Sunday evenings in the shade
and smoke hix pipe and have a little bottle of beer and enjoy
the evening. hut at the present time it is impossible to sit out
there unless yvou have on goggles and a hood; that the plant
throws out a kind of gray white sediment, white when it
settles, which turns black after it has been lyving awhile: that
vou can watceh the flaker coming from the stacks of the plant
until they settle; that the light from the plant putx vou in
mind of the land of the midnight sun: that the light ix so
bright that if you look at it and turn away you are liable to
break vour neck, especially if vou are on the back porch, and
the only way to do is to shut yvour eves when vou go down the
steps; that the light from the east side of delendant’s plant
didn’t affect them because it was at the lower end of the
building; that if there were any doors at the south end they
were not closed; that the light there was like looking up in
the sun, as bright as the sun ever gets.

On cross-examipation the witness testified that he was u
ship-fitter at Sparrows Point, formerly a steel-worker; that he
never worked near furnaces; that they have a good deal of
smoke and gas down there not in the plant; that yvou don’t
feel the steel dust and sulphur and one thing or another from
tlie furnace on the inside, even in the summer time, with sufli-
cient wind.

The cross-examination of the witness then proceeded, as {ol-
lows:

“Q. You are a ship-fitter now? A. Yes.

Q. Is there any gas necessary for that? A, Yes, when we
have little forges going there ix gus.

Q. You feel that? A. No sir.

Q. You are close to them? A. Yes.

Q. XNo trouble to smell it there? A. You cau smell gas.
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Q. You say that you saw this stuff coming from our plant?
A Yes.

(). And when it comes out, what color is it? A, The flake
ix a blue-white, the spark.”

The witness further testified that he didn’t know what was
in 1he bottle: that he brought a little of the dust that morning,
which lie had gathered from a two-inch rainspout on lis front
porch since the rain; that this porch runs the width of the
house and the floor of the porch is about four or five feet and
the outlet of the spount about six inches from the pavement.

The cross-examination of the witness then proceeded, as fol-
lows:

»(). Your idea is that what you have in that envelope and
what the Jury has seen is this grayish matter that comes out
of our stack? A. I won’t say every bit of that; we had a
windy day vesterday, and probably it might be some dust from
the road.

Q. Dust from the road? A. Yes.

(). The color of vour roadbed is something the color of
that? A. The coal stuff, the color of the roadbed is dark.

Q. Something like that? A. It is a dark color, not black.
Q. 1Is that a dark black? A. XNo, it is ground up ashes and
dirt mixed, whatever color that makes I don’t know.”

The witness further testified that there is no grit in the dust
in the street; that there is not as much smoke that comes from
the Mantel Company in one month as from the defendant’s
plant in half an hour.

The cross-examination of the witness then proceeded, as fol-
lows:

“Q. But it does come from there? A. Very little, the
quantity is so small you don’t notice it.

Q. 1t does come from there. A. Probably it does, it has
to go somewhere.

Q. 1t comes over vour property? A. If the wind is blow-
ing that way; the quantity is so small you can't see it.”
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The witness further testified that the blue smoke had the
others skinned to death; that he had seen the black smoke
and that he has never seen anything like the dirt which he
brought into Court that morning come out of black smoke;
that he knows that he could not get that stuff from the smoke-
stack where wood and sawdust were burning.

The cross-examination of the wirness then proceeded, as fol-
lows:

“Q. Don’t they burn coal over there at the Mantel Com-
pany? A, There is very little smoke from it.

Q. How do you knmow that? A. I don’t know. 1 have
never heen on the premises and never saw what they use.

OBJECTED TO.

THE COURT: You say yvou have never been over there and
dou’t know what they put in the furnace? A. No sir.

THE COURT: 1 think the answer ought to be stricken
out.”

The witness further testified that he could see smoke from
the trains passing on the railroad on Ninth street in front of
his house: that he never noticed whether they get auny of the
smoke, but if it was it was a small quantity and they never
paid any attention to it; nothing annoyed him but the smoke
from the defendant’s plant; that the dirt which he produced
this morning was the dirt that fell on the porches; that he
didn’t go as far as the roof, and it fell on the porch since the
rain on the roof and settled down in the rainspout; that he
had smelt gas and smelt the defendant’s gas: that it wax a
kind of baking soda taste, and when you inhaled it it gave a
tickling sensation.

The cross-esamination of the witness then proceeded, as fol-
lows:

“Q. Now vyou speak of a grayvish deposit or soot. is that
what you mean in the paper? A. Yes, but that is not gas.

Q. The gas don’t deposit, vou know. A. Well, the gray-

ish matter comex out of the stack. This ix the heavier part,
you don’t see it fiying in the air, you feel it, but if you hap-
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pen to be looking that way you will see a white or gray
streak, and as the fire dies out it comes down there and looks
like a slight snowstorm, we have snowstorms in the land of
the midnight sun.

Q. That flake turns back? A. The inside of it. The flake
itself, if you put it on your coat, you can press it and it makes
a white mark, and if you put it on your shirt it turns a lead
cclor, like a lead pencil mark.

Q. What becomes of it? A. It must mash up and 1
away. It is too light to stay there.

Q. Does the flake cause you any trouble, or is it the black
stuff. A. The flake and the black stuff and everything.

Q. How much do you charge up to the flake? A. It is
what you inhale. Tt is too fine to see.

Q. You have a certain amount of dirt down there. I want
to know whether the source of your trouble is the gray flake
or the material you brought in the envelope and part of which
is on the table? A. This heavy. stuff is what causes the trou-
ble in keeping clean the home.”

The witness further testified that he did mnot inhale the
heavy stuff, it was too coarse; that he had heard the man tes-
tifv who was on the stand before him; that the light was con-
tinuous, except when they have a breakdown; the glare is
sharp; when they are ready to draw and the power is cut off
it is not so great; that he could sit in his kitchen and see it on
the wall without looking out the window, because the plant
was on an angle from his house, and if you went to the kitchen
door and didn’t shut your eyes you were liable to break your
neck.

The cross-examination of the witness then proceeded, as fol-
lows:

“Q. You dor’t get the glare in the house? A. No sir.

Q. Did you ever have any eye trouble caused by this? A.
No sir, only my eyes the last year or so I can’t read without
glasses, but that may be from my getting old and I don’t blame
that on the plant.”
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The witness further testified that he could not say whether
the conveyer ran at night; that it ran off and on during the
day and was very nice if you could get used to it, but he could
not.

The cross-examination of the witness then proceeded, as fol-
lows:

“Q. Does it run on Sunday? A. I believe it does. 1 am
not certain, because Sunday is my day, and I don’t stay in.
I go down to the shore and get a little beer, I could not sit on
the front porel, it is not safe.

Q. Why not? A. It seems that the stuff from the plant
works like a boomerang, and it comes around and hits you.

Q. XNo matter if the wind is blowing from the east, it hits
you. A, Yes, it is like a boomerang. 1 heard of those things
and that reminds me of it.”

The witness further testified that the garbage dump is not
pleasant, but they knew that would only be a little while; that
the neighbors would mix in some garbage in the refuse and
deposit there; that they have not had the garbage dump in the
last three or four years, but did have it the first year and a
half; that the odor was not pleasant, and whether you got it
depended on the wind.

The cross-examination of the witness then proceeded, as fol-
lows:

“Q. The wind would not blow it around the front of your
house like our dust? A. Yes it would.

Q. Did vou have the same trouble with it in the winter as
in the summer? A. Yes, in fact I believe worse.

Q. In the winter when you had the house closed up? A.
You have got to have it closed up all the time.”

The witness further testified that the dust from the defen-
dant’s plant was so fine and that the doors and windows of
the house had shrunk right smart and it was impossible to
close up all the little crevices to keep it out; that they open
up the house more in summer than in winter; that the dust
settlements are greater in winter than in summer, because of
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the heavier air, and especially the last three weeks, and i1 ix
impossible 1o close the house tight enough to keep the dust
out.

The cross-examination of the witness then proceeded, as fol-
lows:

“Q. Did you ever get any smoke from the roundhousc?
11 1 d@id I never saw it, such a small quantity I never paid any
attention to it.

Q. I guess you get a little from the brewery if the wind is
in the right way, but that is very small, too? A. Yes, and it
is pretty high, too.

Q. All of those smokes around there are in small quanti-
ties? A. Yes.

Q. You don’t get any of our smoke except a damp day, and

then it drops down over the house? A. If the wind takes it
up high enough.

Q. TUnless the atmosphere is heavy enough you don’t get
the fine stuff, but you get the heavy? A. Yes”

Testimony of witness concluded.

After the completion of this testimony the plaintiff, further
to sustain the issues on his part joined, produced FRANK L.
HESSLER. a witness of lawful age, who, being first duly
sworn, testified that he is an employee of the cemetery situ-
ated to the west of the defendant’s plant, and that he sees
soot come out of the stack of the defendant company and fall
on the white marble stones in the cemetery, on which it shows
what the witness described as an acid mark.

The witness was turned over for cross-examination and hix
cross-examination proceeded, as follows:

“Q. Did you get very much wind that way? A. We catch
it all directions, northeast, southeast and direct west.

Q. When the wind comes from the northeast you cateh it?
A. Yes.
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Q. And when it comes from the southeast you catch if?
A. Yes.

Q. And if it comes from the east? A. Yes, we catch it all
day.

Q. Do you have more on some days than others? A. We
catch it upon still days as well as windy days.

Q. It comes over which way? A. It always comes west.

Q. Do you think you catch much of it when it goes the
other way? A. We catch right smart.

Q. You catch just as much as they get? A. We catch
every bit as much.

Q. Catch a little more? A. That smoke is most always
heavy, and we get the most part of it.

The witness further testified that he supposes the cemetery
is about 125 feet from the defendant’s plant, that is from the
middle, but the dust goes in all directions; that they get the
dust, no matter which way the wind is blowing; that the
people on Eighth street get some parts of the dust when the
wind is blowing from the southeast and east, that is when
the wind shifts; that he doesn’t know whether they get it
when the wind is coming from the northeast and southeast;
that he doesn't go that direction on Eighth street; that they
get it all from the east and southeast and northeast; that they
are in the open.

The cross-examination of the witness then proceeded, as fol-
lows:

“Q. Does it appear to you that there are more days that
you get this smoke over that property than there are days
which you don’t? A. There are more days we get it than we
don’t.

Q. What is the color of this soot that falls on the tombs?
A. It is a lightish color.

Q. Anything like the color of the marble tomb? A. The
edge is white, it is kind of a brownish side to it.
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Q. You say it mashes on the tombs? A. It leaves an after
spot on the totnb.

(). What do you mean by acid spots? A. A dark spot, it
leaves a dark spot after it falls.”

The witness further testified that the flake from defendant’s
plant left a black mark on the tomb, kind of an acid mark;
that the cemetery didn’t get any railroad smoke or any smoke
from the Monumental Brewery; the Monumental Brewery had
an underdraft blower that takes its own smoke and very little
comes out; that they get no smoke from the Baltimore Brick
Company, on the west of the cemetery; that the kilns are not
opposite that place; that the brick yard was northwest of tl
cemetery; that they have a northwest wind sometimes, b
they get no brickvard smoke; that they get none from the
Baltimore Tool Company, uone from the Maryland Mantel
Company. none from the Hess Steel plant.

The cross-examination of the witness then proceeded, as fol-
lows:

“Q. In other words, you don’t get any smoke except what
comes from our plant? A. The only smoke we get is what
comes from the Shawinigan plant.

Q. The deposit from that leaves a greasy mark on the
tomb? A. It leaves a dark spot, sort of an acid mark that
shows on the marble.

Q. What is an acid mark? A. An acid mark is a mark
that turns white marble dark.

Q. What kind of aeid? A. 1 don’t know much of any
kind of acid, but I know acid will turn white marble black.

Q. Is that the only thing that will turn it black? A. That
is all that 1 have handled and I know it turns it black.

Q. Suppose I would tell you that there was not any acid
in that smoke or soot, how would you account for it turning
black? A. There is acid in it.

Q. How do yo know? A. Because you can feel it whep it
hits your face or eye?



85
Q. Is that the way yvou tell there is acid in it? A. I can tell
feel it burn the eye. You get a burn just the same,
Q. If a cinder is in your eve, do you get a burn? A. [ don’t
know.”

The witness further testified that he had worked in acid and
copper and that he has had his eye burnt by copper.

On re-direct examination the witness testified that he never
kept a record which would show how many days the wind blew
in one direction and how many days in another.

Testimony of witness concluded.

After the completion of this testimony, the plaintiff, further
to sustain the issues on his part joined, produced LESLIE P.
LEHMAN, a witness of lawful age. The witness was examined
by counsel for the plaintiff and was subjected to a preliminary
cross-examination by counsel for the defendant for the purpose
of qualifying him to testify as an expert chemist. He testified
to experience as a practical analytical chemist and mining ex-
pert, covering a period of twenty-eight years, studied chemistry
for two years at old Zion School when he was 9 or 10 vears of
age, and was tutored in chemistry between the ages of thirteen
and fifteen years; and it was conceded by counsel for the
defendant that he was qualified to testify as to chemical analy-
ses made by him of solid matters.

The witness then further teslified that he first visited the
plant of the defendant company on December 4th, 191G ; that he
saw the plant as soon as he got out of the Highlandtown car by
noticing where the smoke was coming from; that there was a
glaring light from the plant so intense that it hurt the eves io
look at it; that the smoke or fuines were a whitish gray snioke.
which at that time was traveling over the houses on Eighth
street and was then coming from the west or northwest; that
he also noticed smoke blowing over the lot of ground owned by
plaintiff both on the occasion of his first visit and on the occa-
sion of subsequent visits; that he took his sample of the dirt
from the doorway of the Steiner Mante! Company factory across
the street from plaintiff’s lot; that he has observed that in the
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manufacture of its products the defendant company uses a
black looking material which he kuew was carbon, iron ore,
serap iron and a great deal of sand, some in Jumps and gravel;
ihat on the occasion of the more recent visit to the plant he
saw that the men working in it had smoked glases hanging
on their foreheads and that when they began mixing the ma-
terials the glasses were thrown over their eyves: that they could
not stand the glaring light or heat without them: that he is
not an oculist; that on hix first visit to the plant he gathered
samples from rain spouts in front of the houses on Eighth
street.

The witness was then asked the following questions:

~(). What did you gather? A. That was the material that
was coming down from the roofs which I noticed particularly
was coming across from the Shawinigan plant, a blackish gray
material. in flake formation, and was there laying and could be
seen plainly on all the porches and on the sidewalk and if you
tapped any of the rain spouts you got considerable of it that is
where 1 got most at that tlme. 1 got a little out of the door
and different places around, and also more in the yard; there
were a few vacant houses at that time and the gates were
opened and 1 went in and gathered some there and climbed up
on the fence and noticed the glaring light in the windows, that
isx in the windows, it threw the reflection in the windows o/
these houses.

Q. 1 think yvou said you traced the source of these samples
that you picked up and, if so, to what did you trace them?
A. Yes, I considered I was there for all observing pur-
poses as well as the chemical line, and I thought 1 would
see to be sure where it was coming from, and I got in an
angle away from the sun and noticed from the glint of the par-
ticles which flew through the air which everyone has noticed in
a sun’s rays, the material was coming directly scintillating
over from the stacks of the Shawinigan Products Company.
To my mind there is no question where the sumple I drew came
from.

Q. Describe that dust or substance that you picked up. In
answering this also state what you observed as to the method
of its creation.  A. The dust, of course, which is merely a silica
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covered with carbon, and is emitted in a volume from the stack
blowing over that immediate neighborhood. T found that thai
material being of a flake formation can be carried a cousider-
able distance, according 1o the strength of the wind.

Q. What Qid vou see being put into these cupolas? A |
didn’t see anything at that time, but this last vixit 1 noticed they
were puiting in the carbon and apparently an iron ore in there.

Q. How about quartz? A. Quariz, of course, is a necessary
adjunct to ferro silicon, ferro silicon being iron and silica.

Q. You say these three things ave in the formation of that?
What was done 1o them? A, They were smelted by the arc.

Q. What do you mean by that? A. The electric arc.

Q. That is heated by electricity? A, An ordinary blast fur-
nace will not give a high enough heat unless forced to a great
extent and even then they can hardly obtain over 3000 degrees
Fahrenheit; the arc. the electric are, can obtain a heat any-
where up to 5000, This material ix thrown into a hollow
receptacle, which is one pole of the electric are and the other
pole is brought down with sufficient contact 1o form the heat
whiich is the ordinary electricity,  That givex the beating power.
The material is thrown by shovels into this pitty end of the arc
and fuses down into scintilated products. Then of course from
the intense heat cousiderable of the silica ix =et fire as silica
hydride and forced up the stack possibly. 1 am not sure. but
1 think there must be a blower. The place being so open with
an open hearth it would hardly be sufficient to carry that vol-
unie of material up, o 1 think there must be a blast. 1 am not
sure of that, but that is where vou get the effects of the rumhl-
ing noise that has been complained of. The material goes up
the stack and as soon as it reaches the outside air it is set fire
10; it is a chemical combination. The hydrogen is thrown off—

OBJECTED TO.

THLE COURT: The ounly point I would like to ask i,
whether what he is now telling us is from observation as to

what takes place or whether it is what he reads in the book
about the manufacture of ferro-silicon.

WITNESS: That i« from personal observation. which is
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brought out. of course, from the known chemical changes that
take place.

THE COURT: 1 wanied to know whether that was from
observation.

WITNESS: That is then formed into a product of silica,
except for the fact of a small amount of carbon that adherex
that you might say precipitate on these flakes that leaves it
sometines white and sometimes black appearance; for in-
stance, on 4 clear day it can be observed that the portions of
the silica in the smoke driving off is darker; on a rainy day
a4 certain amount is scoured off from the rain that it goes
through aund it is more of a grayish color. The observation
that it was dark and white can be proved by rubbing some of
it on black clothes, for instance. 1 have tried that and can
show it at any time, if a small sample of that smoke is rubbed
on dark clothes it gives a white color, and on white goods it
will give a black mark. One witness called it acid. which
wax his interpretation of it, that is brought about by the car-
boun on the white. Carbon will show on white material or a
piece of paper.

Q. You mean to say you can take this stuff and rub it on
black and it will make a white mark, and rub it on white and
it will make it black? A. Yes.

Q). There is a difference between silica and silicon? A
Yes.

MR, CARMAN: Tell us that difference. A. Well. the
silicon, you term vour product silicon; there is not a differ-
ence: the chemical formula of silica is “sio-2.”

Q). 1s not silicon a metal and silica rock? A. No.
(). You are sure of that? A, No, it is not.
MR. ULMAN: Take this sample and step over here.

NOTE: Witness takes the sample and rubs on his clothes
before the Jury.

Q. 1Is that the material you analyzed? A. This was taken
out of it I think.

Q. You have described the picking up by which you got
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sotue of this material which you saw drifting from these stacks
on the surrounding houses.  You have also described the meth-
od by which that material was created, that is what was shov-
eled into the cupola and what happened in the electric furnace
and what came oui of the stack. Now I wuaut to ask you
whether you made a chemical analysis of some of that sample.
and, if so, what that chemical analysis showed?”

This question was not answered, and the witness was tem-
porarily withdrawn from the stand for the purpose of visiting
the defendant’s plant to take any sample he desired. On tak-
ing the stand the next day his testimony continued, as fol-
lows:

~Q. (MR. ULMAN): Since the adjournment of Court on
Friday you have visited the plant of the defendant company?
A. Yes.

Q. And you have taken a sample of the deposit on the
inside of the stack of that plant? A, Yes.

Q. Have you analyzed that sample? A, Yes.

Q. Give us the result of that analysis? A. The material
hauging to the sides of the stuck which I got Raturday were
silica, sio-2, 55.6G3.

Q. That means 55 and 6371007 A. Yes. The volatile
38.65. And the other impurities, which consist mostly of iron

-

and lime and other slight impurities, 5.72, making 100 per cent.

Q. How does that compare with the ordinary analyses of
coal dust with specitic reference to silica?  A. I gathered 2
siample to show the difference.

MR, CARMAN: What kind of coal dust?

Q. (MR. ULMAN): Where did you get the sample? A. 1
procured the locomotive kind from Calvert Station. which
showed silica 6.22, carbon 91.7, the impurities are iron and
some other small things, 2,41, making 100 per cent,

MR. CARMAN: What were those amounts? A. The Cal-
vert Station 6.22 of silica, volatile matter with some small
traces of sulphur that you burn off, 91.37; impurities, 2.41,
making 100 per cent. '
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Q. Comparing particularly the silica oxide, about how dn
vou find that in the stack dust and in the ordinary coal dust?
A. The difference between 91 and 55.

Q. Of silica? A. Oh, the difference between 55.63 and 6
per cent., the 6 per cent. of silica in the locomotive and 55 per
cent. in the stack carried from the plant to the rain spout.

Q. 1 didm’t ask about the rain spout? A. Well the sample
of the ash dust which 1 got from the Shawinigan plant.

Q. (THE COURT): Did you get that from the rain spout
or inside of the stack? A. Oh no, this is a sample I was
analyzing that came from the rain spout; did you ask me
about the sample of the ashes?

MR. ULMAN: We will take that next.

MR. CARMAN: 1 understood the Court to rule on Satur-
day that if we gave Mr. Lehman an opportunity to get a
sample from the stack that the sample from this rain spout
would be kept out.

THE COURT: 1 ruled the rain-spout sample out.

Q. The doctor misunderstood me, I have not asked a thing
about any sample taken from the rain spout, 1 am asking about
the sample taken out of the stack on Friday, what does that
show? A, 55.63.

Q. Is that the figure you gave a few minutes ago? A. Yes,
against 6.22 per cent. of silica in locomotive dust.

Q. That is from Calvert Station? A. Yes.
Q. Did you say 55 or 56? A. 55.63.
Q. That is from the inside of the stack? A. Yes.

Q. Now I want you to take the sample that was taken on
Friday from the stack and state how that compares with the
silica oxide in the sample taken from the rain spout?

OBJECTED TO.

MR. CARMAN: Do you expect to show the sample youn got
is the same?
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MR. ULMAN: I expect to show the sample got out of the
rain spoui is generally the same stuff with other mixed in
with it.

THE COURT: Gentlemen, there is another question in this
vase I have not beard touched on. Somewhile ago { had a case
tried before me in equity where one of the injuries complained
of was certain fumes or acid products given off by factories
in the neighborhood, and that fell on the roofs of the
property belonging to the complainant, and that ate holes in
the roof and fell on the clothes in the yard and ate holes in
them. I am prepared to say the sample gathered on the roof
can have no bearing in the case. The cowplaint here is the
dirt, the noise and inconvenience caused by the smoke and
other things given off by this factory. I don’t see what bear-
ing on that the analysis of anything you may gather from the
roof or tin rain spout may have. I take it there is not a tin
roof or rain spout in Baltimore City that you could not gather
the same kind of a sample as yvou gathered in this case. Now
vou have got the analysis of the inside of this stack and you
have got the analysis of a cinder presumably given off from
a locomotive engine gathered from the roof near Calvert Sta-
tion in Baltimore. How is a gentleman on the stand going to
s«ay how much of the proportion of carbon and how much of
the proportion of silica in that rain spout came from the stack
or other factories in that neighborhood? Besides, there might
be other impurities in that neighborhood which he might have
to account for. I don’t think it has any probative value and
I will sustain the objection.”

To which ruling of the Court, in sustaining the objection
and refusing to permit the question to be asked and answerel,
the plaintiff, by his counsel, duly excepted and praved the
Court to sign and seal this, his First Bill of Exceptions, which
is accordingly done this 19th day of July, 1917,

Allan McLane, (Real)

Plaintiff’s Sccond Bill of Exceptions.

After the happening of the events and the taking of {esti-
mony as set out in the aforegoing plaintiff’s First Bill of Ex-
ceptions, all of which are hereby referred to and incorporatud
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herein as fully as if set forth at length, the witness was asked
the following question:

(). How does the analysis of the sample taken from the
stack on Friday compare with the silica oxide in it, compare
with the sample taken from the bottle shown in the court-
room?

MR. CARMAN: The bottle you say came off the roof?
MR. TLMAN: Yes.

To the asking of which question the defendant, by its coun-
sel, objected, and the Court sustained the objection, to which
ruling of the Court in sustaining the objection and refusing
to permit the question to be asked and answered the plaintiff,
by his counsel, duly excepted and prayed the Court to sign and
seal this, his Second Bill of Exceptions, which is accordingly
done this 19th day of July, 1917.

Allan McLane. (Seal)

Plaintiff’'s Third Bill of Exceptions.

After the happening of the events and the taking of testi-
mony as set out in the aforegoing plaintiff's First and Second
Bills of Xxeeption, all of which are hereby referred to and
incorporated herein as fully as if set forth at length, the wit-
ness testified as follows:

“Q. Now have you made an analysis of ordinary street
dust? A. Yes, but I would like to correct that analysis, the
fizure I gave on the dust, I got that confused after all.

THE COURT: Which dust is that?

WITNESS: The dust I got on Saturday.

Q. You mean Friday. A. Yes.

MR. OFFUTT: Have you testified to it?

THE WITNESS: You have it down here (indicating).
THE COURT: What does it refer to?

WITNESS: Inside of the stack, I got that confused with
the other sample, it is just a matter of figures.
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THE COURT: It may belp if the Doctor will let the coun-
sel look at the analysis. I thought there was something wrong
about the first figure.

NOTE: Paper handed to counsel.
Q. You want to correct your statement?

WITNESS: Yes, I should have given that as the sample
that came from the stack; the analysis shown from the stack
the silica oxide 77.70 and 38.35 of carbon, volatile matter,
which is mostly carbon, with a difference of 7.16.

Q. What per cent. volatile matter? A. 38.35.

Q. The stack sample? A, Yes, this is the stack sample, 1
confused it with the other sample of cinders.

MR. CARMAN: You have already said the silica is 76, how
do you get 387 A. 38 carbon.

Q. That makes more than 100? A. Yes, that is right.

Q. Are not your figures on the basis of 100? A. No, it
runs over, the silica is burnt off more and that makes a differ-
ence.

Q. Was not your testimony on the basis of 100 per cent.?
A. Yes.

Q. How do you get 76 of one and 38 per cent., that is more
than 100? A. That is over some.

Q. Can you express it in fractions of 100 per cent.? A.
The silica in burning off the way I meant, the way I made the
test, was a fusion test and not by a chemical test.

Q. Ezxplain to me how you get 15 per cent. more than 100
per cent.? A. I am just explaining it. We have two tests,
for instance, boiling the ashes in hydrochloric acid, then filter-
ing off, which gives a high silica test; the other more aceurate
test is by fusing the ashes with sodium carbonate and potas-
sium nitrate, dissolving in water, acidulating with hydro-
chloric acid, evaporating to dryness, dissolving in dilute hy-
drochloric acid, filtering off the fumes silica oxide, incinerating
at high heat and weighing to constant weight, this gives u
total silica test.
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Q. You mean by that it will make more in one than it will
in the other? -A. That is the fact.

Q. You did that in a different way with the dust from
Calvert Station? A. Yes.

Q. Why didn't you do it uniformly? A. Because I had

not time to make the fusion test. The silica will run higher
unless done by a fusion test.

Q. Is there a way to do it on 100 per cent. basis? A. Yes,
but the analysis will run over in different products.

Q. Was that one analysis yvou made, or two? A. Two on
the different substances.

THIZ COURT: Let me ask a question. Counld you have taken
an analysis of this sample from the stack on the basis of 100
per cent., just as vou did the other? A. Yes.

Q. Now if you had done it, would it not have shown a
lower per cent. silica, it would notf show 76? A. No, the silica
would be about 62.

Q. What earthly value is it to the Court and Jury for pur-
poses of comparison if you have a sample when youn analyze it
one wav it has 115 and compare it with the other it has 100,
vou are boosting up the silica? A. It is not boosting up the
silica, it is the way it is done.

MR. CARMANXN: It ix very hard for me to get it in my head
lhow we are going to compare these samples if one was done
one way and one was done another. I think they should have
all been analyzed the same way.

THE COURT: Can you resolve these figures so as it will
not be necessary to make another anaiysis? A, As a matter
of fact. T got myself mixed up in the analysix here. 1 have
7.16 volatile matter.

THE COURT: 1 would suggest the counsel take him in the
library and get that from him; we have wasted a half an hour
aud he corrects his figures every time he testifies. I can un-
derstand that you say you don’t think it fair to go to the Jury
that way.
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WITNESS: I should have given volatile matier of 7.16.

). Then, as a matter of fact, you did compare the analysix
—vou did make the analysis of that the same way vou did the
other?

MR, CARMAN: XNo, the analysis was not given the same
way from the figures vou have given.

Q. We have the silica oxide 76.70? A, Yes.
Q. The volatile matter 7.16? A. Yes.
Q. We have the other impurities? A, Yes,

Q. What is that? A. It makes a difference hetween 83.86
and 100.

MR. CARMAN: Let me have those figures.
WITNESS: 6.14.

MR. TLMAX: Did vou say 6 or 16?
WITNESS: 6.

Q. 67 A. No, 16.14.

MR. CARMAN : Just before we go any further I want to see
that 1 got those different things you just gave; the stack sam-
ple, you corrected the figures, and the Calvert street sample
was silica 6.22, is that correct? A. It is on that paper; yon
have it there.

MR. ULMAN: G.22.

MR. CARMAN: \Volatile matter is 91.327 and impurities
241,

Q. XNow what do you mean, explain to the Jury what vou
mean by volatile matter? A. The carbon products principally,
sone little traces of sulphur that are still sticking in there,
most of the sulphur is blown off, but principally carbon.

Q. The sulphur does not amount to much? A. No. there
is some slight gas still in that dirt.

Q. Why do you call it volatile? A. Volatile matter means
something that is burnt off by heat, the heat or the high tem-
perature of heat, all organic matter is volatile.
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Q. In our stack sample that you took we only have 7 and
16 per cent. volatile matter? A. Yes, in the ashes from the
stack.

MR. ULMAN: There is one question I thought I’d ask.
You also made #n analysis of the street dust? A. Yes.

Q. Taken from where? A. Taken from the house in the
center of the c¢ity on Calvert street, at our building, 210 East
Lombard street.

Q. Taken from the roof? A. Taken from the roof, our
building. 210 East Lombard street.

THE COURT: Was the dust taken from the roof? A. Yes.
it had blown up there.

Q. How does that compare with the silica content and the
sample taken {rom the stack of the defendant company ?”

To the asking of which question the defendant, by its coun-
sel, objected, and the Court sustained the objection, to which
ruling of the Court in sustaining the objection and refusing to
permit the question to be asked and answered, the plaintiff,
by his counsel, duly excepted, and prayed {he Court to sign
and seal this his Third Bill of Exceptions, which is accordingly
done this 19th day of July, 1917.

Allan McLane. (Seal)

Plaintiff’s Fourth Bill of Ezceptions.

After the happening of the events and the taking of testi-
mony as set out in the aforegoing plaintifi’s First, Second and
Third Bills of Exception, all of which are hereby referred to
and incorporated herein as fully as if set forth at length, on
croxs-examination the witness testified as follows:

“Q. Now tell ux, I want the Jury to understand thoroughly
what you mean by silica oxide, you say there is 76.70 silica
oxide, tell them exactly what it is? A. Silica oxide is silica,
which is *si,”" which is the element the same as gold or carbon
in a pure form. Silica in the pure form is called silicon *si.”

Q. What is the color of pure silica? A, Perfectly clear, col-
orless, we niay say like glass, except a powdered form of glass
1s whiteish.
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Q. Is the pure form—is that silica or silicon? A. The pure
form of silica is hard to get and almost impossible to get, but
silica is “51.” and mixed with the oxide is “sio-2."

Q. There is a difference between silica and silicon? A.
Yes.

Q. And silicon is merely the commereial term for silica,
you said? A. No sir.

Q. You were wrong then? A. No, vou asked me when T

was going off the stand about that and 1 didn’t finish the an-
swer.

Q. You say silica in the pure form is white? A. Yes,
mostly.

Q. You say when yvou were down there you took notice of
everything and you saw this white fluke? A, Yes.

(). Did you? A. Yes.

Q. Was that white flake silicon? A. That was impure
silicon, being mixed with traces of iron.

Q. Do you recall the color of it? A. Yes.

Q. What was the color of it that you saw down there? A,
Grayish.

Q. Grayish black or grayish white? A. Grayish whife.

Q. This 71.70 you found in the stack sample was grayish
white? A. That was the grayish white.

Q. Now the matter that comes out of our stack, T under-
stand you to say that 76.70 is that grayish matter? A. No
sir, that was inside the stack, but what comes outside the stack
is mixed more with carbon and blacker.

Q. How does that compare in weight with the carbon in
the stuff that you got at Calvert Station? A. Very much
lighter and fluftier, -

Q. XNow the heavier it is the more it settles to the bottom
of the stack, does it not, the heavier the dust? A, Inside or
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Q. In other words, when this volume of soot or dust or
what not ix going up the stack the heavier it is the less chance
it has of going ta the top? A. Not necessarily. it is blown
out with force, with the excessive heat.

Q. You testified the other day that there must be a blower
there, you went down on Friday, did vou see any blower? A.
No. T noticed that the excessive heat was sufficient {o carry
that material out.

Q. What material? A. The smoke, the dust, the carbon
and the silica.

Q. How would vou explain the fact that it didn’t carry
out the material which vou analyzed, which vou say is lighter
than carbon? A. It does carry it out, but not all of it goes
out, becanse a certain amount will hang to it just the same as
smoke will hang to the smokestack.

Q. The smoke that hangs to the smokestack does not hang
going up, it hangs coming down? A. No, going up.

Q. How do you know that? A. You can determine that by
watching smoke going up and there is a certain amount of con-
densing and it holds the tiny particles, they will hold on until
more of it hangs on until it gets to a certain amount and then
it will fall back.

Q. T understood vou to say that there was a very heavy
draught? A, That depends on what you mean by heavy
draught.

Q. Do you know that you can measure the draught of the
stack? A, Yes,

Q. Did you undertake to measure it? A. No sir.

Q. Did’t you have an opportunity to measure the draught
of that stack? A, No sir.

Q. We invited yvou to do everything that yvou wanted down
there on your last trip. A, @ didn’t think it was pertaining to
the case at all.

Q. Do you know how to take the draught of the stack?
A. That is done by an instrument called an aero-ometer, but I
never took one.
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Q. XNow 1 don’t mean to sidetrack vou; come back to the
carbon or volatile matter which ix 7.16, now tell the jury what
that is, that7-16/100 that you are talking about. A. That is
some iron, some little iron, some lime.

Q. Someiron and some what? A, Some iron and some line,
calcium oxide and some other small matters, the per cent. 1
didn’t test for.

Q. You said vou knew the varions materialx that were put
in the furnace to get this result, some kind of an ore or material
that had Hme in it.  Was the iron ore there? A, Yes, iron ore
was there.

Q. That has lime in it? A, Yes.

Q. Seec anything down there like this? A, Yes.

Q. What is that? A, That is an impure iron ore.

Q. Containing silica? A, Yes,

). Any lime in that? A. No doubt, 1 have not analyvzed it.

Q. Do you think there isx any lime in that? A, No question
about that.

Q. Do you think there ix enough lime in that to give the
quantity you found of 7.16? A, 1 didn't say all lime.

Q. Do you think there is enough in there to give some?
A, 1 do, maybe only 374 of 1 per cent.

Q. It don't amount to a great deal? A. Not a great deal.

Q. Now we will get down to the 16.14/100 per cent. of the
impurities, did you make any further analysis of that 16,14, ov
was that not necessary, can vou tell us what was in it? A, No
sir, I didn't make that.

Q. You didn't make any further analyxix? A, No sir.

Q. You say you made no additional analysis of the 16.14,
what does the 16.14 indicate? A, That is what returns to you
of the iron, lime and oxide.

Q. I thought you were speaking of the impurities. A, 1
meant the volatile matter.
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Q. You didu't mean that? A, The 7.16 is just carbon.

Q. It ix given then as volatile carbon? A. 1 thought vou
were asking a question about volatile ashes.

Q. 1 understand when you said volatile matter vou meant
carbon? A, No sir, There is a volatile carbon to it that burns
ofl and goes up the chimney.

Q. 1Ix that carbon that vou found—carbon is black of,
course? A, Nor necessarilv, a diamond ix not black and that
ix carbon.

Q. Any carbon you would get out of the fumes down there
would be black? A, No doubt.

Q. What other color. A, Coal looks perfectly black, but
when it ix ground up it is a blackish brown.

Q. Now talk about the carbon down to the plant; is that
black? A, 1f looks pretty black.

Q. Is that the carbon rhat constitutes silica and gives that
grayvish appearance? A, 1 think so.

Q. That accounts for it? A. Yes.

Q. The 7.16 percent. impurities were the lime and iron?
Al Yes.

Q. Of course the lime would not give that silica a dark color,
that wonld give it a white color? A. No the lime is white.

Q. The iron, is that dark? A. That is reddish black.

Q. That would darken the silica? A, Yes turn it a little
black and make it brown.”

The witness further testified that lhe first visited the de-
fendant’s plant on the 4th of December at the request of the
plaintifi’: that he walked into the plant and was put out; that
he didn’t know it was a secret plant; that he went to the super-
intendent when he got there and asked if he might go through;
that it was the only place he knew to ask permission and he
was refused and walked out.

The cross-examination of the witness then proceeded, as
follows:
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Q. T noticed in several of yvour answers in looking over the
record that you told us about the very glaring light that you
noticed. Were vou insiructed to take in the light situnation
when you were down there? A. I had no specific instructions.

Q. Baut vou just know you were there for general purposes?
A. That is right.

Q. You testified vou were down there the other day on
Wednesday when we were down there for general purposes?
A. What do you mean by general purposes?

Q. I notice you were wearing glasses, would the light have
more eflect on yours than mine? A, No sir, as a rule when 1 go
there I take my glasses off. 1 am troubled with astigmatism,
and wear the glass on one eye for that defect, but I can read
or see very much better without the glasses,

Q. 8o far ax the effect and character of the light and the
effect on the eve yvou are not gualified to testify to that, you are
not an oculist? A, No.”

Q. You are an M. D.? A. No.

The witness further testified that whenhe was there the blinds
were apparently all up, at any rate lie noticed the light from all
directions except one where he could not see in. where the
buildings were: that when they went down there on the day the
jury went that he did not notice any glaring light: that where
he stood there wax a building in the way: and in addition to
that the glare came from the furnace which was forty feet in
the air and they were down in the yard and a span of floor was
over them: that the building ax far as he remembered was ele-
vated, the fountions were elevated: that there wax also a struce-
ture that supported the furnace bed; that he judged the glare
was suspended about forty feet {rom the superstructure anid
underneath, which he afterwards changed to twenty feet; that
the stacks of the defendant’s plant seemed to be somewhere
around seventy or eighty feet.

The cross-examination of the witness then proceded, as
follows:

»Q. Then you looked at the furnace. Now are yvou prepared
to say that all these men you saw there were wearing glasses?
A. No sir, I am not prepared to say.
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Q. Didn’t you say that Friday, that yvou noticed all the men
working around the furnace had heavy glasses on? A. Those
that were puddling or mixing, they certainly did.

Q. What do you mean by puddling? A. Stirring up.

Q. Those other men that were not puddling were just as
close? A, Yes, but they didu’t stay there and it is only when
you look straight in the glare that it affects the eve.

Q. You think a man would be blinded by that? A. T am
not an oculist.

The witness further testified that he wouldn’t like to expose
his eves to that intense heat or glare for two years without pro-
tection: that the sun is a glaring light if you look into it, so is
the light given out by the arc in the plant; that his eyes are not
sensitive.

The witness was then asked 1o produce the sample of ferro
silicon, which he did, and was ther asked to tell how he made
the analyses of the Calvert Station dirt and the product of the
defendant’s stack.

The cross-examination of the witness then proceeded, as fol-
lows:

“Q. Now you told us, the court and jury, on Friday in ex-
plaining how this plant was operated and the different gases
and what not that came from the operation and vou mentioned
the term silica hydride which you say was produced and went
to the top of the stack and was there burned, is that right?
A. That is the supposition.

Q. The court asked you one question on Friday. He said
‘The only point I would like to ask is whether what he is now
telling us ix from observation as to what takes place or whether
it is what he reads in the book about the manufacture of
silicon.”  The answer to that is, *“That is from personal observa-
tion which ix brought out of course from the known chemical
changes that take place” According to that answer, it was
not your supposition. A. It depends on what I meant by “the
known.’

Q. Tell us what did you mean? A. When silica is in the
form it is thrown in, in the iron ore, in the quantity that yon
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put in the furnace in connection with making the product, that
is heated 1o that extent and the silicon 'sio2” ix converted into
the hydride, which ix inflammable gas, and that is what is
thrown up. And then afterwards it loses the oxygeu and ix
thrown out as silica oxide which I can’t get in and get thar, that
is the substance it is supposed to conbine and come out.

Q. 8o far as your silica hydride is concerned, it is mere spee-
ulation? A. It ix not mere speculation.  We know, we call it
that term, we know it is in that form.

Q. XNow in order to make silica hydride vou have to have
hydrogen water? A. Yes.

Q. That is an established fact? A. Yes.

Q. Now the heat that is supplied there comes from the arc?
A. Yes.

Q. XNow in order to get hydride hydrogen you have got to
get the water vapor up to the arc? A. Yes.

Q. You think there is enough vapor in the air to have it
still when it gets up to the arc? A. No sir.

Q. Where do you get the silica hydrogen? A, Crystallized
waler in the ore. There is water crystallization found in all
ore. As a matter of fact, when the ore is cooled is when the
water is taken out by the intense heat. It takes very intensc
heat to drive out the water.

Q. There is very intense heat there? A. Yes, and that is
where it comes {rom, it is in the ore.

Q. BSilica hydride is explosive? A. No, it is not explosive.

Q. When it leaves the heat under that furnace and goes
to the top of thut stack before it explodes? A. It don't.

Q. You told the Court Friday it exploded? A, It has got
to get a certain amount of oxygen to explode it, to burn it.

Q. But the heat burns it. A. The heat sets its free.

Q. Doesn't heat cause it to explode or burn? A. It is set
fire, all fire is in over heating gas particles.

Q. Do you mean to tell us that silica hydride is formed
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by the operation of that furnace, after it leaves that fire it
goes 1o the top of the stack to explode, is that your answer?
A. Theoretically, ves.

Q. Tell us what you mean? A, I mean there is the combi-
nation that ix formed.

Q. Did you examine any of the gases that were at our
plant?  A. Yes.

Q. Will you tell us where vou took it from? A. From as
near as 1 could get to the smelting arc.

Q. You took a sample the day the Jury went down? A.
Yes.

Q. Do yvou remember the condition of the atmosphere at
that time, the heavy northwest wind? A. I dou’t remember
where the wind was.

(. Don't you recall a hard northwest wind? A. Yes, but
that was inside.

Q. You remember when we were up the steps and to get by
the furnace we had to cross a bridge? A. Yes,

Q. And the doorway there? A. Yes.

Q. What position in reference to that doorway did you
stand when you took a sample of the gas? A. On the other
side, so ax 1o allow the gas to blow over me as much as pos-
sible, so I could get some of the gas.

Q. Wlhen you stood there there was a good strong wind
coming in that door, was there not? A. Yes, considerable.

Q. You depended on the wind blowing that in your tube?
A. To get in the zone of the gas, so I could empty the tube.
That didn't blow any in, because the tube is closed at both
ends, and you allow the solution to rum out and draw the
gas by that in, being in that zone of gas I would naturally
get some.

Q. What part would the wind play to lessen the chance of
getting much of the gas? Would you get more wind? A.
Naturally, if 1 could have gotten right in the smoke, which, of
course, is absolutely impossible.
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Q. You didn’t get any sample of gasx out of our place when
You were down there? A. No sir, not from the top of the
stack, this is what goes up.

Q. When you took this sample of material that you gave
Dr. Glaser, how far were you from the roof of the plant when
you reached in that stack? A. I was on the floor of the
building.

Q. T am talking about Friday, when yvou were there. A. 1
judge we were about one-fourth up the stack, 1 suppose it was,

Q. Did you try to take a sample of gas then? A. No sir.
Q. Right from the stack? A. No sir.

Q. Jdust to clear your answer to the Court’s question about
observation, you didn't mean you could actually observe the
explosion at the mouth of the stack? A. Noi any explosion,

Q. Any burning at the mouth of the stack? A. No. a
chiemical combination.

Q. It is not a visible burning? A. No sir, it is not. 1 see
no fire there.

Q. I would like to ger you to admit this, if it is true;
when you went down to the plant either the first time or with
Dbr. Penniman, alone or when you went down with the Jury,
or when you weut down Friday. Is it not the fact that the
anagement offered you everything yvou wamed or needed in
their power for you to make any test or examination that you
so desired? Is that correct? A. Very nice, ves sir.”

The witness further testified that the dirt which be picked
up at the Steiner Mantel Company and which he thought came
out of the defendant’s stack, looked like the dust that wax
gathered from the roof of 114 North Eighth street. The wit-
ness was then shown a bottle coutaining dirt and was asked
if he thought that was the same kind of dirt that came out of
defendant’s stack, and said there was a slight change in the
color; he could not exactly see the nature of it; but upon
examining it more closely stated there was a little more brown
in it. The witness was then asked if a similar quantity of
dirt was taken from the roofs of houses, some nearer the
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plant than others, whether there would not be more silica in
the dirt nearer the plant than the dirt taken from louses at a
further distance, and said not necessarily, that it would de-
pend on the wind altogether.

The cross-eaxmination of the witness then proceeded, as fol-
lows:

Q).  Did the material that you gathered out of the Steiner
Mantel Company or out of the rainspout or roof look like that?
A, Only partially so.

Q. Did it look like that? A. Only partiallv so, it was
blacker than that.

Q). In fact, was it not dark like that? A. Yes.

Q. When you say partially so, you mean it looked as much
like this as the sample?  A. I mean there was a certain
amount contained in it. but not as much carbon.

Q. Does that look like what you gathered at our place on
Friday? A. Yes.

Q. That in the middle bottle? A. Yes, that is black and
apparently burnt off, the carbon is burnt off and that makes
it grayer.”

The witness further testified that he would hardly be able
to say whether the dirt from 114 North Eighth street was
heavier or lighter than the dirt taken from the stack, but he
would suppose the dirt from the stack was lighter, because of
its being tlaky.

The cross-examination of the wituess then proceeded, as fol-
lows:

Q. If a cubic foot of this from 114 Eighth street is heavier
than a cubic footl of our stack dirt, then a cubic inch would be
heavier? A. Yes.

Q. Then a pinch in your finger would be beavier? A, Yes.

Q. Now the heavier this stack dirt is the least chance it
has of getting 1o the top of the stack? A. It would be if not
for the stack that it is forced up with the heat.
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). The light stuff has a better chance of being forced uy
than the heavy stuff? A Yes.

(). Now this was found near the botiom of that stack, was
it not? A, No it was found hanging on the side of the stack

(). XNear the bottom of the stack? A, About half-way up.

). Now if this cun't get up the stack, 1 want you to tell
where the heavy material goex? A, It does get up only a cer-
tain amount hangs on it.

Q. Are you guessing at it? A. No, you asked we about
what [ gathered. I gatbered it from the stack, but the greater
part does not bang on it, it gets out.

Q. We admit that this kind of stuff comes out of our stack.
I want vou to get this heavy dirt out? A. That is forced up
along with it, this we gof haupding in the stack. Thisx we
had the carbon burnt off and this you will find if you rub it
on anything it gets white; this appavently has been burnt
free of this.

Q. In the ordinary black smokestack if vou reach in and
et out a handful, you get something like this? A. Altogether
ditferent.

Q. 1t would be black like that? A. Yes.

Q. DBecause this carbon sticks to the stack on its way up.
does it not?  A. You mean in some other sticks?

Q. Yes. A. Because it is sool.

(. Why would not this black stufl stick in our stack? A.
Bocanse this was the same, only it has been incinerated, it has
been burnt, in other words, to a greater degree.

Q. That is 76 per cent. silica. A. Yes,

Q. How du you ever get it that black? A. This 55 per
cent. is silica and the rest carbon, only with the carbon burnt
off, it goes somewhere around 90 or 91.”

The witness further testified that he took a sample from
the stack with his hand; bad to do it quick; that if he left his

hand in there long it would burna it off; that that was half-way
up, and that it is incinerated in the lower zone.



108

The cross-examination of the witness then procecded, as fol-
lows:

*Q. Do you really think that this kind of a sample comes
out of our stack? A. 1 would not have said so if I didn’t
think so.

Q. What makes you think so, you didn’t see anything com-
ing out? A, I saw it coming out, certainly.

Q. Now when did you see it? A. I told you about having
scintillated it against the sun’s rays, how I could see it float-
ing over.

Q. You could see it coming down? A. Yes.
Q. You know the color of it? A. Yes.

Q. How do you know it was this color? A. By finding it
on the ground, it has a higher gilica than the carbon in the
locomotive.

Q. You mean to tell me and the Court and Jury that you
stood there and watched the stuff come out of the stack and
followed it until it came down on the ground and then you
gathered it up? A. No sir.

Q. How do you know what comes out of there; are you
guessing? A. No, 1 am not guessing. I saw the material
coming from the stack, followed it through the rays of the
suir. 1 could see it was a dust of some kind, 1 didn’t know
what it was, and went from there and gathered from the roof,
as 1 told you, from the rainspout, a sample which, by analysis,
shows 53 per cent. against a sample of carbon of cola emitted
from the railroad and the analysis shows 90 per cent. of car-
bon and only 6 per cent. of silica, therefore it seemed very
reasonable to say that the material coming out from the stack
was a silica, a bigh contained silica dust.

Q. Because you saw it coming out of the stack and fol-
lowed it over to the ground—you didn’t follow it over to the
ground and pick it up, but you examined something that you
got in the rainspout and it seemed very reasonable to you that
this is the color of the stuff that came out of the stack? A.
Yes, it secmed very reasonable, T could not get it from the top
of the stack.
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THE COURT: Could you tell by looking at it what the
color was? A. No sir.

Q. Was it that color at all? (indicating) A. You could
see it was a whitish gray smoke.

THE COURT: It was not black smoke? A. No sir.”

The witness further testified that when thev were all down
there on Friday preceding his testimony, some of the smoke
from defendant’s plant passed over the houses, hut more
stayed there, dropped close enough to drop on the buildings;
it depended on the velocity of the wind how it whirled
around; that what he means by swirly motion was that the
smoke was brought down around the houses and enveloped
not only the houses, but the entire neighborhood for two or
three squares; he had seen it on three different occasions; that
he saw it on the preceding Friday; that the wind was from
the northwest; that he could see the whole of plaintiff’s lot, the
whole section enveloped in that smoke coming from the defen-
dant’s chimney.

The cross-examination of the witness then proceeded, as fol-
lows:

“Q. Reading from 351 of your testimony on Friday, vou
were being examined about the different elements that were
put into our furnace to make this product, and this question
was asked: ‘What substance did you say they used so far as
you have been able to observe in the manufacture of their
product?’ and your answer is this: ‘Piles of black-looking ma-
terial, which I knew were carbon, apparently iron ore, scrap
iron and a great deal of sand, some in lump and gravel, by
lump I meam particles about the size of potatoes’” You have
been down there to that plant three times? A. Yes.

Q. You have seen them fire that furnace? A. Yes.

Q. Have you seen them put any scrap iron in that furnace?
A. No sir.

Q. Did you ever see them put sand in that furnace? A.
As far as I know, they mixed it with the rest of the material.

Q. Now, then, did you see sand and iron down there? A.
Gravel.
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Q. Didn’t you see them building a concrete huilding there
at the end of the plant?  A. T see it now.

Q. Didw’t you see it the day you were down with the Jury?
A. Yes.

Q. Don’t you know that sand and iron was for the conerete
building they were putting up? A. 1 didn't know it at that
time.

Q. When did you find it out? A. On Friday, 1 was more
particular to look around there and 1 saw there was no gravel
going in there.

Q. Then it dawned on you that they were using iron and
sand in putting up this building? A. No sir, not then, not
until just now. I didn't give it a thought.

Q. Your knowledge of the manufacture of ferro silicon
from what you have read and what vou observe would lead
You to helieve that they use silica, iron and sand? A. That
could be, not the scrap iron, 1 just mentioned that.

Q. And that was the way you did it until today? A. Yex,
I thought they went into it.”

The witness further testified that he had never been through
a ferro silicon factory.

Upon re-direct examination the witness stated that he saw
this smoke blowing around toward the lots belonging to the
plaintiff.

On re-cross-examination he stated that he did not know how
many lots the plaintiff had down there or how many were
involved in the present suit; that the lot he had reference to in
hix testimony on re-direct examiunation was the lot north of
LKighth street or of the houses.

His re-cross-examination then continued, as follows:

“Q.  What direction is that lot from the plant? A. North,
no, about northeast.

Q. But you say that lot was completely enveloped in smoke?
A, No, I didn't say completely, I said it would blow over
there.
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Q. How would it blow over there if the wind was from the
northwest? A. It didn't blow there all the time.

Q. T was asking vou about thix wind. A. Wind never blows
steadily in one direction. 1 saw it coming over here and over
here (indicating).

Q. How is that? A. It was blowing over here and over
there (indicating).

Q. On the same day and the same time when you and some
more of us and the Jury were there you saw that smoke blow-
ing over this Iot? A. Yes.

Q. Did you see any blowing over this lot? A. When the
wind changed.

Q. It changed while vou were down there? A. Oh ves, it
always does, the stacks are broad enough for it 10 come over.

Q. Anything else? A. No sir.

Testimony of witness concluded.

After the completion of this festimony the plaintifl, further
to sustain the issues on his part joined, produced CHARLER
A. WALDECK, a witness of lawful age, who, being first duly
sworn. testified that he is a photographer and identified certain
photographs which were offered in evidence, marked “IPlain-
tift's Exhibits Nos. 4, 5, 6 and 7, which he said were taken
oun November 8th, 1916, at 4.30 P. M., November 9th, 1916, at
1.30 P. M., and December 19ih, 1916, at 5 . M., respectively,
and are photographs of defendant’s plant and plaintiff’s prop-
erty aud of the surrounding conditions at the time.

The witness further testified that the photograph marked No.
10 was taken on December 19th, 191G, at 5 I’. M. on a clear
day; No. 1 on November 8th, 1916, at 4.30 P. M., and No. 2 at
the same time, and No. 9 on November 9th, 19106, ar 1.30 . M.:
ihat he could not remember the exact kind of a day, could
describe it from the pictures; that when he took the pictute at
1 P. M. the wind was blowing toward Philadelphia road and
Eighth street, he thought it was a clear day; that he was
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standing at P’hiladelphia road and Eighth street and the smoke
was blowing that way. The witness was then asked whether
the camera was covered by smoke, and answered “not so much.
No. I wax up the street there, it is a vacant lot, and I stood
on the corner where a grocery store is and photographed down
the street and the wind blowing across the lot.” Referring to
another photograph, he stated it was taken when the smoke
was rising and he stood at the corner of Philadelphia road
and Eighth street, that there is a big vacant lot there and he
was looking down Eighth street, and the photograph showed
the smoke blowing across in front of his camera; that there
was no smoke near his camera to blur his lens, the wind was
carrying it away; that it would not photograph if it were too
close: that the smoke was traveling due east, he went to the
corner looking south, the wind was blowing across the lot;
that he took the photograph through the smoke that was com-
ing down; that he took two photographs from Eighth street
and the grocery store on different days; one with smoke to the
east and the other to the west; that the black mark in the
photograph was from the corner of the lens and did not indi-
cate that the photograph was light struck; that if it were
light struck it would not hurt the picture. The witness fur-
ther stated that there was no blur in the picture. The wit-
ness was then asked whether or not smoke or light on front of
the camera prevented him from getting a clear picture and
answered as follows: “Of course it was right in front of me,
because I was looking right in it.”

The witness’ examination then proceeded, as follows:

“Q. You were trying to photograph through the smoke?
A. I was trying to photograph from this point down to these
houses.

Q. Through the smoke? A. The smoke.

Q. You were trying to photograph the smoke? A. Yes.
Q. You did that? A. Yes.

MR. CARMAN: We won’t object to that.”

It was agreed by counsel for the respective parties that the
said photographs so offered in evidence may be produced and
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that reference thereto may be made by the respective parties
at the argument of this case in the Court of Appeals of Mary-
land.

Testimony of this witness concluded.

After the completion of this testimony the plaintiff, further
to sustain the issues on his part joined, produced DR. CHAS.
GLASER, a witness of lawful age, who was first duly sworn.
It was conceded by the defendant that Dr. Glaser is qualified
to testify as an expert analytical chemist. The witness there-
upon testified as follows:

“Q. (MR. ULMAN) IHave you made an analysis of the
sample of dust taken from the stack of the defendant com-
pany which Dr. Lehman said that he gave you a portion of on
Friday of last week? A. I have received two samples from
Dr. Lehman, contained in the vessels which are before you.

MR. ULMAN: You admit this is the stuff that came out of
your stack?

MR. CARMAN: Yes.

MR. ULMAN: This is the street dust?

MR. CARMAN: Yes.

Q. You made an analysis from this sample? A. Yes.
Q. And this one? A. Yes.

Q. State the result of first this sample taken from the
stack. A. The analysis of the gray mafter, I designated it,
lost on ignition 6.73, silica 56.59, metallic oxides, mostly iron
oxide, 36.68.

Q. That makes up a hundred per cent.? A. Yes,

Q. Give us the result of the other sample” (heing sample
taken from roof of 114 North Eighth street) ?

To the asking of which question the defendant, by its coun-
sel, objected and the Court sustained the objection, to which
ruling of the Court in sustaining the objection and refusing to
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permit the question to be asked and answered the plaintiff, by
hisx counsel, duly exeepted and prayed the Court to sign and
seal this, his Fourth Bill of Exceptions., which is accordingly
done this 19th day of July, 1917,

Allan McLane. (Seal)

Plaintiff's Fifth Bill of Erceptions.

After the happening of the events and the taking of testi-
mony, as set out in the aforegoing plaintiff's First. Second,
Third and Fourth Bills of Exception, all of which are hereby
referred to and incorporated herein asx fully as if set forth at
length on cross-examination, the witness was asked the follow-
ing questions:

“MR. CARMAXN: 1 only have a couple of questions: You
say vou lost npon ignition 6.73, that means that that much of
the bulk was not silica when the analysis was made? A. No,
that was the beginning of the analysis, it was the heating of
the material in platinum.

Q). You lost that much in water? A. Yes.
Q. 1In xilica you say that vou found 56.59? A. 56.59.

Q. Your predecessor on the stand said he found 76.70, would
the quantity of vour analysis have anything to do with that
ditference in per cent.? A, I think that question is one thut
1 can't answer. 1 don’t know whether he analyzed the same
thing or something else; that is the sample 1 had.

(). The metallic oxide, as 1 understand you, was 36.38?
A. Yes.

Q. Mostly iron? A. Yes.

Q. How did you muke vour analysis? Dr. Lehman told us
of two ways. a quick way and a long-drawn-out way. A. 1l
nade no fusex, 1 didn’t have time to make any long-time test;
1 got that sample on Friday and it had to be done on Satur-
day. 1 proceeded simply from the first step: 1 ignited that
dirt several times in hydrofluoric acid and got the silica and
what remained was metallic oxide.

Q. Did you use the term “hydrofluoric acid?” A. Yes.
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Re-Direct Examination.

Q. Is that method which you have described tlie one used
for determining the elements of this powder, with special ref-
erence to silica? A, As far as silica is concerned, certainly.

Re-Cross-Framination.

Q. You were making your test specifically for silica? A.
Yes.

Q. 1f you had been making it for these other exidesvouwould
have made ir a little different? A. Yes, if I had had the time
1 would have dissolved it.

. You were instructed to find out how much silica was
init? A. Yes.”

Testimony of witness concluded.

After the completion of this testimony the plaintiff, further
to sustain the issues on his part joined, produced DR. MAR-
TIN F. SLOAN, a witness of lawful age, who. being first duly
sworn, testified that he is a physician and has been engaged in
active practice for ten years; that he has charge of the Fudo-
wood Sanatorium for the treatment of lung diseases, is con-
nected with the Phipps Clinic of the Johns Hopkins Hospital,
has a tuberculosis clinic at Locust Doint, and is a graduate
of Baylor University, of Dallas, Texas: that he visited the
plant of the defendant company for a few minutes on the
Friday preceding the date of his testimony, and saw the output
of its stack, which at that time was enveloping the row of
houses on Eighth street and was heing blown over across the
street against the manufacturing plant there; that it was 2
thick, heavy cloud of a light-brown appearance.

The testimony of the witness then continued, as follows:
"Q. When you were in the street adjacent to those houses
and adjacent to this vacant lot of ground. what effect did you

observe yvourself upon your respiration from the material that
came from the stack? A. There was a tickling sensation in
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the throat, followed later on by a desire to cough, and there
was more or less spasm of the vocal cords on an attempt to
speak.

(). You have been in Court this morning and heard the
testimony of the two chemists on the stand, one who has
left there a sample of dust taken from the inner side of that
stack, which showed a silica content of 76.70 per cent., and
the other wha testified a similar sample, or the same sample,
showed by his method a silica matter of 56.59 per cent. As-
suming the output of the stack to have had a silica content
as indicated by these analyses, I wish you would state what,
in your opinion, is the effect upon the human being brought
into contact with that output on those who would be living
in that street, in that row of houses and in property adjacent
to that row of houses?”

To the asking of which question the defendant, by its coun-
sel, objected, and the Court sustained the objection, to which
ruling of the Court in sustaining the objection and refusing to
permit the question to be asked and answered the plaintiff,
by his counsel, excepted and praved the Court to sign and seal
this his Fifth Bill of Exceptions, which is accordingly done
this 19th day of July, 1917.

Allan McLane. (Seal)
Plaintiff's Sizth Bill of Evceptions.

After the happening of the events and the taking of testi-
mony as set out in the aforegoing plaintiff’s First, Second,
Third, Fourth and Fifth Bills of Exception, all of which are
hereby referred to and incorporated herein as fully as if set
forth at length, the testimony of the witness then continued
as follows:

“Q. To what did you attribute the symptoms whiech you
personally experienced when yvou were surrounded by the out-
put of the stack of that factory? A. To the elements of this
cloud.

Q. Which cloud? A. You mean the cloud or the smoke com-
ing from the stack? A. That coming from the stack.

Q. What would be the effect of continuing for a long time
to breathe that atmosphere?”’
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To the asking of which question the defendant, by its coun-
sel, objected, and the Court sustained the objection, to which
ruling of the Court in sustaining the objection and refusing to
permit the question to be asked aud answered, the plaintiff
by his counsel duly excepted and prayed the Court to sign and
seal this, his Sixth Bill of Exceptions, which is accordingiy
done this 19th day of July, 1917.

Allan McLane. (Seal)

Plaintiff's Seventh Bill of Exceptions.

After the happening of the events and the taking of tfesti-
mony as set out in the aforegoing plaintiff’s First, Second,
Third, Fourth, Fifth and Sixth Bills of Exceptions, all of which
are hereby referred to and incorporated herein as fully as if
set forth at length, the witness was then asked the following
question:

“Q. Assuming the facts assuimed in the question upon which
his Honor has ruled a moment ago, that is with respect to the
output of the factory, and assuming further that a number of
the residents of houses in that row have testified in this case
that since the operation of that factory thev have suffered
frequent headaches and also coughing spells and tickling sen-
sations in the throat, what, if any, counection would you
trace to the output of that stack?”

To the asking of which question the defendant, by its coun-
sel, objected, and the Court sustained the objection, to which
ruling of the Court in sustaining the objection and refusing to
permit the question to be asked and answered, the plaintiff, by
his counsel, duly excepted and prayed the Court to sign and
seal this his Seventh Bill of of IExceptions, which is accordingly
done this 19th day of July, 1917.

Allan McLane. (Seal)

Plaintiff's Eighth Bill of Lrceptions.

After the happening of the events and the taking of testi-
mony as set out in the aforegoing plaintiff's First, Second,
Third, Fourth, Fifth, Sixth and Seventh Bills of Exception, all
of which are hereby referred to and incorporated herein as
fully as if set forth at length, the witness was then asked fhe
following question:
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“Q. Assuming all the facts stated in the last question and
assuming further that it has been testitied that the ountput of
that stack is emitted continuously throughout the 24 hours
and seven days in the week, what, in your opinion, would be
the effect upon the health of persons living or attempting to
live in that neighborhood from these conditions?”

To the asking of which question the defendant, by its coun-
sel, objected, and the Court sustained the objection, to which
ruling of the Court in sustaining the objection and refusing to
permit the question to be asked and answered the plaintiff, by
his counsel, duly excepted and prayed the Court to sign and
seal this his Eighth Bill of Exceptions, which is accordingly
done this 19th day of July, 1917.

Allan McLane. (Seal)

Plaintiff's Ninth Bill of Exceptions.

After the happening of the events and the taking of testi-
mony uas set out in the aforegoing plaintifi’s First, Second,
Third, Fourth, Fifth, Sixth, Seventh and Eighth Bills of Ex-
veption, all of which are hereby referred to and incorporated
lierein ax fully as if set forth at length, on cross-examination
the witness testified as follows:

“Q. You were sent down there specially for this purpose, to
et the effects of this air? A, Yes.

Q. You were sent down to see what effect it would have on
yvou. A Yes.

Q. You ordinarily spend most of your time in a very healthy
locality? A, I do not.

Q.  Are you not over to the Sanitarium? A. Yes, but some-
times go to the city.

Q. You picked that out as a right pure condition of at-
mosphere. A. Yes.

Q. And you spend most of your time over there? A. Half
of it, 1 should say. When I want to get some fresh air, I al-
ways go home.

Q. 1 don't want to get personal, but have yvou ever experi-
ence any hing trouble yourself? A. Not at all.
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Q. You say you went down Friday? A. Five o'clock, !
should say.

Q. The wind was what direction? A. It was coming from
the direction of the stacks, I think that was northwest, they
told me.

Q. What side of the factorr were you? A. T was on the
opposite side of the houses, the houses were between me and
the stack.

(). The houses were between vou and the stack? A. Yes,
those residences along Eighth street.

Q. The smoke was blowing over the houses? A. No. not
altogether over. It looked like it was trying to go through in
some places, it had completely enveloped the houses.

Q. In other words, you were walking through a lot of
smoke? A. 1 got into it purposely.

Q. Did it come down low enough for vou to gel into it?
A. Yes.

Q. Was Friday a very damp dav? A. I don’t think so.

Q. And the smoke was down low enough for you to walk
into it? A. Yes.

Q. Did you see any other smoke in the neighborhood? A
Yes, a little bit was coming from the Monumental Brewery,
just a very pale cloud.

Q. It didnt get quite over to you? A. No, it wax out of
sight by the time it got three or four feet from the stack, they
have apparently prepared for any emergency.

Q. It was a pretty dry day, and the atmosphere not heavy,
and you were on the street in front of those houses, and the
smoke came down low enough to envelop you? A. I1 wax on
the ground.

Q. Did any of the deposit get in vour mouth? A. Tt did.

Q. Was that the thing that caused the tickling sensation?
A. T think it was.
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Q. Pure silica, it would take a good bit of that to injure
you? A. It would not.

Q. Just a little bit? A. A little bit wonld tickle.

). Was there any other smoke blowing over from the
railroad at all, or was it all settling right down in the street
where vou were? A. At that time it seemed to be settling
pretty well. 1 don’t know how far the railroad was, but it
seemed to be higher up across the street, across the hill, and
the smoke stayed pretty well right therve in the cloud.

Q. 1t came from our plant and settled down in between
the houses and the Shawinigan plant and on top the houses,
and some even settled before it got to the houses? A, Yes.

Q. Wus there any on the Steiner Mantel plant? A. Not so
much.

Q. It just seemed to come straight down? A. Yes.

Q. Did you have any trouble in finding your way out? A,
1 groped my way out, but it was rather davk.

Q. You could feel your way along? A. Yes,
Q. You could see where the houses were? A. Yes.

On re-direct examination the witness was asked the follow-
ing question:

*Q. What would be the effect upon the health of persons
living in a cloud of smoke such as you have described, smoke
of this chemical constituent such as you have described in an-
swer to the former counsel?”

To the asking of which question the defendant, by its coun-
sel. objected and the Court sustained the objection, to which
ruling of the Court in sustaining the objection and refusing to
permit the question 1o be asked and answered the plaintiff, by
liis counsel, duly excepted and prayed the Court to sign and
seal this. his Ninth Bill of Exceptions, which is accordingly
done this 19th day of July, 1917,

Allan McLane. (Seal)
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Plaintiff's Tenll Bill of Erceptions.

After ihe happening of the events and the taking of testi-
mony as set out in the aforegoing plaintiff’s First, Second,
Third, IFourth, Fifth, Sixth, Seventh, Eighth and Ninth Bills
of LXxception, all of which are hereby referred tv aud incorpo-
rated herein as fully as if set forth at lengih. the plaintiif,
further to sustain the issues on his part joined, produced AN.
NIE MARY WARNER, a witness of lawful age, who. being
first duly sworn, testified that for the paxt two years she hus
lived at 136 North Eighth street; that when she moved there
the defendant's plant was not in operation, but the railroad
aud the other industrial plants mentioned in the evidence were
there; that at that time the neighborbood was pleasant and
quiet, witness’ health was good and she decided to buy her
house and make it her permanent home, but that she cannot
do so now; that after the plant of the defendant company
started eoperations in December, 19135, the conditions were
somithing hardly describable, because the smoke and soot ix
something awful; that the smoke annoys them both summer
and winter; that when the house is closed it sifts through the
windows and window frames; that she can sce this smoke
coming directly from the stack of the defendant company:
that during the night she has gotten up and been afraid to go
back to bed because of the sparks flying out of the chimney
of the defendant company, and the northwest wind carrving
them over her house; that this occurs every night in the week:
that the plant rups 24 hours a day, including Nundays; that it
causes a4 noise described by the witness as a constant vibration,
which sometimes gets so that vou are all of a tremble. and at
time it feels that they shut down the current and start up
again, which makes a rumbling noise; that this condition is
constant and gets on your nerves, so that you feel your head
is going to explode, and when the current ix shut off tempo-
rarily you feel ax though you had lost something, as though
the top of your head is completely off ; that the dust affects the
witness™ throat; that the witness never had a cough before,
but has it constantly since the plant is in operation; that the
light is constant, but not so great since certain windows were
closed, but that if the shutters are up in the summer time it
is very great; that in the summer time these shutters are al-



122
ways up; that the light is hard ou the eyes and after looking
at it it causes a blur over the eyes; that Mr. Jackson’s prop-
erty gets this also.

Witness further testified that she had put a cloth out the
preceding evening at six o'clock and brought it in at six in the
morning and the witness produced this cloth and showed the
smoke or soot collected on it, and tetified that same came
from the plant of the defendant company ; she further testified
that the sediment gets on the clothes, and that when they are
wet it sticks to them and forms a soot, making it impossible
to iron them; that she could put the clothes out to dry in
front and see the same thing; that if it came from the railroad
it would be black soot, but this is a gray soot; that there are
no spark holes in the clothes, but the sediment gets on the wet
clothes and sticks to them, forming a soot and making it im-
possible to iron them in the condition they are in; that the gar-
ment was clean, but had several places on it where it had been
Lianging on the line, and stated if you noticed very closely that
there was a little spot that runs down over it, and stated that
that was the condition of the clothes when they were wet; that
that was what she described as gray spots; that if the clothes
were wet the dust would stick to them and run off them. The
witness further testified that the garment was put out the
evening before at six o'clock, when it was dry; that if you
looked real close you could see several places where it was
hanging when wet and the dust had run down on it.

The witness was then turned over for cross-examination,
which proceeded as follows:

“MR. CARMAN: You say you hung this on the line? A. I
had hung it on the line to dry and this stuff fell on it, and 1

brought it in and I said it was a shame to iron it because I
would only iron it in the clothes.

Q. Then you did hang it on the line? A. Yes.

Q. Did it dry last night? A. No sir, I washed it during
the week and bung it on the line, and when 1 brought it in it
was full of soot.

Q. Like this? A. No sir, not dry, it was wet, little places
on there as I told you where it dropped on and fell off, and I
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said it was a sin to iron this because I would iron it in the
clothes, and 1 took it without ironing it and laid it on the
porch dry, but it had been wet laying on the line during the
week.

Q. When you took it off the line, what was its condition?
A. Spotted with soot.

Q. B8till wet. A. No, dry when I took it off, but spotted
with soot.

Q. Will you tell me just what vou call a soot spot? A,
That is a soot spot, you see here, that is where it has dropped
on and fell off to leave it in that condition.

Q. You know these lawyers and chemists have been rubbing
that on there, you dont’ think that has rubbed on there? A.
No sir, because I had that package in my hands all morning, I
picked it up and put it in the bundle and bave had it in my
hands all morning.

Q. Tell us when you gathered this sample that you have
here, when did you collect that sample? A. Yesterday evening
at six o’clock up until this morning.

Q. It was laying on your what? A. It was laying on the
back porch.

Q. You say if you put it on the front porch you could get
the same result? A. Yes, that is the way the dirt, the smoke
seems to swirl around and beat down on the house and front
porch; we have washed our porches, and whenever we did
there is a white sediment all over it.

Q. That is the back porch? A. That is on the back porch.

Q. Does it get gray on the front porch? A. No sir, it does
uot get gray, it is a whitish gray and you get a whole lot of
that sediment on the front porch, but that is wmostly white.

Q. You call that a white gray? A. Yes, that is not real
gray.

Q. That is the condition of stuff that comes out of our
plant, you say? A. Yes.

Q. Do you see any difference in the color of this and the
color of what you have here? A. That has been analyzed.
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Q. Yes, do vou think that changes the color? A, [ should
think so.”

The witness further testified that she had seen material
which the counsel had shown here come out of the defendant’s
stack in the form of a spark; that when sparks came out they
were red and white; that they came out all the time; that you
could not see them in the daytime.

The cross-examination of the witness then proceeded. as fol-
lows:

“Q. 1 want to understand you what you meant by gray, you
told us it was a sort of a whitish gray flake? A. Yes.

Q. By that you mean this? A. No, I don’t mean this, a
steel gray flake when it falls.

Q. When you touch it is it warm? A. Yes.

Q. Does it burn you? A. I never put my hand out, but
back on the porch I have done this to it (indicating), scraping
her foot.

Q. If it was hot on your hand it would be hot on the
porech? A. I guess it would.

Q. Did it ever burn you when you touched it on the
porch? A. No sir.

Q. Did it ever burn the wood on the porch? A. I don't
know whether it scorched the wood, but it injures the paint.”

The witness further testified that the injury to the paint
lovked like heat; that she did not take any of the dust from
the porch shown on the garment; but that she laid the gar-
ment on the porch and stated that that condition was on the
porch all the time.

The cross-examination of the witness then continued, as fol-
lows:

“Q. All on that linen fell on there? A. Yes, fell on it.

Q. You have right near you the Mantel Company, or right
back of your home, have you not, on the southeast the Mary-
land Mantel Company? A. Yes.
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Q. Do you know what kind of smoke comes out of that?
A. That is a black smoke that comes from there.

Q. Is your back porch accessible to that black smoke? A.
Yes.

Q. Did you ever see any kind of dust and dirt come from
that place? A. No sir.

Q. You never noticed it particularly? A. No sir, because
it don’t run that much.

Q. It don’t run how much? A. It is not in operation that
much,

Q. Do you mean to tell me, Mrs. Warner, that you never
have gotten any smoke, soot or dirt from that Mantel Com-
pany directly in the rear of your house? A. Yes, at times, but
it is very seldom in operation.

Q. What does that smoke, soot or dirt look like, does it
look anything like ours? A. No sir, it is black.

Q. Not like the color of what is on the stand? A. No sir.
it is perfectly black.

Q. Just like charcoal? A. Yes.

Q. What is the color of the smoke that comes out of the
stack, is it black? A. Brownish looking smoke, wood smoke.

Q. Why do you say wood? A. Because from what I under-
stand they burn shavings or wood.

Q. Do you know? A. From what I know. I never have
been in the plant.

Q. You said that smoke came from there? A. Yes, from
the chimney.

Q. If there is a smoke and soot that comes from there, you
think it is from shavings? A. Yes, because it has a smell of
wood to it, it smells like a wood smoke.

Q. If it smells like wood, it must blow down your way? A.
Yes, at times.

Q. And when it does you get the benefit? A. Yes.
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Q. Do vou think that would have any tendency to dirty
vour clothes? A, Not all the time.

(). There has been a number of witnesses that testified that
onr smoke was kind of a boomerang, that if the wind was from
the east it blew down on those houses, is that vour understand-
ing? A, No sir.

Q. You get our smoke. no matter which way the wind
blows? A. Yes.

Q. You always have it from our plant? A. Yes.
Q. No matter if the wind is from the east? A. Yes.

Q. What is the color of the soot that you find in your
home”? A. A matter like that (indicating) ; it feels sandy to
the foot when vou walk over it, it feels sandy and gritty.

The witness further testified that she did not find as much
of this soot in the front of her house as in the rear of her
liouse, and that she found it, no matter how tightly her house
was closed.

The ¢ross-exaniination of the witness then proceeded, as fol-
Tows:

«(). How large are those flakes you testified you saw com-
ing from our plant? A. Some large and some small, but not
what 1 call very large.”

The witness further testified that she distinguished defen-
dan’t dust from dust from the road, because the road dust was
very brown.

The ¢ross-examination of the witness then proceeded, as fol-
lows:

“Q). How does the dust in your house compare with the
color of the material on that piece of linen, the same color?
A. Yes, in the back of the house it is the same color.

(). The dust you get out of your house or the soot which
vou have been telling about is the same color as the material
ou that piece of linen? A. Yes.

Q. XNow what is the color of the dust from the road? A.
Brownish looking.
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Q. 8o when vou start in to dust you can always fell you
get the road dust or the factory dust? A. Yes.

Q. What color is the dust that comes from the Steiner
Mantel Company? A. Black looking.

Q. Like that (indicating)? A. No sir, mostly black.

Q. Did you ever have occasion to dust any of that our of
your house? A. Very little, very liftle that 1 have noticed.

Q. But you mentioned that vou could tell whether it is our
dust, is whether or not it is the color of the sample that you
have on that piece of linen? A. The color that comes from
back there ix graying looking like that.

Q. How do you know? A. It has a scratchy eflect on the
furniture.

Q. Tell us how you know as a matter of fact. not what yon
imagine, how do vou know the kind of material, the sample on
that linen comes out of our factory, don't guess at it, tell vs
how you know? A. Because the wind carries it over our
home.

Q. How do you know it comes out of our factory? A. Be
cause it is very seldom the Steiner’s have a smoke like this,
they have a black smoke.”

The witness further testified that the garment was put out
the evening before and taken in that morning, and that the
Steiner Mantel Company’s plant was not in operation on Sat-
urday or Sunday, neither was Dunn’s.

The cross-examination of the witness then proceeded, as fol-
lows:

“Q. Do you know where that railroad track is? A. Yes.
Q). And what trains go up that grade? A. Yes.
Q. Does it make some noise? A. Yes.

Q). Do you hear it when you are asleep? A. In the middle
room you can hardly hear it.

Q. How about the front room? A. In the front room you
hear it.
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Q. Which room do you sleep in? A. In the front room and
middle room.

Q. When you sleep in the front room, do you hear the noise
from the railroad? A. Yes, at times.

Q. Can you see the smoke coming from the engines when
pulling the grade? A. Yes.

Q. What color? A. Black.
Q. Do you ever get any of that? A. Yes.

Q. You get a dark brown from the Mantel Company and
the Steiner, and the black smoke from the railroad? A. Yes.

Q. You bring in a sample which is very dark, you say the
flake that comes from our plant is white gray? A. Yes.

Q. You are still of the opinion that the stuff on that linen
comes from our place? A. Yes.

Q. There is no question about it? A. No sir, I thoroughly
believe it.

Q. Now was there any such thing as soot or smoke around

vour house, soot particularly, before this plant began opera-
tion. A. Not much, not onefourth of what we have now?

Q. You did have some. A. Yes.

Q. How often did you find it necessary to dust your home
before the plant came? A. If T cleaned it and closed it up it
would stay clean two or three days at a time.

Q. Now how often do you clean it? A. Every day.

Q. How often a day? A. Once every day, that is all T can
do, with attending to my household duties and dust that every
day.

Q. Assuming that you have the time to do, how often do
you think it would e necessary? A. You could be with the dust
rag all the time.

Q. It comes in as fast as you can rub it off? A. Yes, and
the smoke causes a blue mark on the furniture.

The witness further testified this blue mark on the furniture
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is found in winter as well as the summer, no matter how tight
the doors were closed, not so much when the doors were closed.

The cross-examination of the witness then proceeded, as fol-
lows:

“Q. Does it get in the food? A. Yes, many a time I have
bitten down on the grit from it.

Q. It does not dissolve, vou said it dissolved? A. The
grayish matter like that (indicating).

Q. Did you ever bite down on that? A. Yex sir, not the
white gray, that seems to dissolve when it drops on anything,
it runs off.”

The witness further testified that there was enough dust
coming in her house to keep her dusting continuously if she
had a mind to do it.

The c¢ross-examination of the witness then continued, as fol-
lows:

“Q. If enough dust comes in there to keep you working,
how do you manage to prepare vour food? A. I have to leave
it by and go ahead and prepare my food.

Q. And when you come back, it is all dirty like your furni-
ture? A. Yes, not my food.

Q. Why don’t the dirt get on that? A. I try to keep it cov-
ered up, if possible to put a lid on the food. I put it on.

Q. Where you can’t put it on you allow the dirt to go in it?
A. Can’t do anything else.

Q. And in that food you find yourself biting down on the
grit? A. Yes.”

The witness further testified that there was no glare from
her place from the material brought out in carrviers at the
rear of defendant’s plant; that the glare which she complained
of was from the furnace until they closed it up. The witness
denied that the whole east side of the plant was closed up and
stated there were two sheds where the cooling process was, and
one part there was open and that was wbere the glare and
light came from; it was open at the second floor end, and you
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could see all you wanted to see out in the yard; that there
was a rumbling noise that bothered her, and very often they
had explosions which caused them to jump out of bed and think
they were being blown into eternity, while the tops of their
houses were being blown off.

The cross-examination of the witness then proceeded, as fol-
lows:

“Q. Does the noise of the trains bother you? A. No sir,
we are used to them, but when the explosions come it is awful.

Q. Outside of the explosions, you sleep all night through?
A. At times when the motor is going it seems like a strong
current is thrown in the furnace.

Q. Does it shake the furniture? A. It does not shake the
furniture, but you can hear the windows rattle. When it is
real quiet you can hear the windows shake in the frames and
if vou put your ear to it you hear the vibration.

Q. Would heavy wind do that? A. No sir, only the rum-
bling of the current.”

The witness further testified that very often she had gotten
out of bed and gone in the bathroom and seen sparks flying out
of defendant’s chimney and fly over her way.

The cross-examination of the witness then proceeded, as fol-
lows:

“Q, Did you ever have any clothes burned by these sparks?
A. No sir, none burned.

Q. After they started to come down through the air they
lost the light? A. Yes, I watched them lose the light, but the
wind has carried them away past the railroad track on the
other side.

Q. When the air is heavy that smoke comes down on you?
A. No matter which way the wind is we get a little of it.

Q. When the air is heavy you get some of it? A. If we
have a heavy wind it comes down on the ground.

Q. No matter how high the' wind is, or the atmo3phere is,
it comes down on your house anyhow? A, Yes.”
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The witness further testified that the noise from the con-
veyer was not a 24-hour noise, but that they often ran it
nearly all night; that she could not recall whether she ever
heard it run on Sunday night, but had heard it run on Sunday
during the day. When asked to state the last time she heard
it run at night she stated it was some time in the early spring,
some time in March, but she did not recall that she had heard
it run at night since.

The cross-examination of the witness then proceeded, as fol-
lows:

“Q Suppose I told you that it ran night before last, would
vou think that was the truth? A. I could not say that, be-
cause I didn’t hear it run night before last.

Q. I thought it made such a noise you could not forget it?
A. At times it would wake me up and again if I was very tired
I didn’t wake up.

The witness further testified that the trains did not wake
her up; that she had gotten use to them and that there was
not any night traffic; that she could not recall how many trains
went up and down the tracks; that without defendant’s plant
down there it was very pleasant; that they could sit on the
porch Sunday morning and enjoy a baseball game; that it was
very quiet; that the garbage dump was covered up when they
moved there; that it did not bother them; that she had a per-
fectly dry cellar; it was only wet one time the winter before
when they had water in it; that she did not know how the
water got in the house; that has not a cellar drainer of any
kind in the house; that there was never any complaint as to
the character of the neighborhood; that she was never called
on to sign any petitions to keep any people out, and that she
had been perfectly satisfied with her neighbors.

Testimony of witness concluded.

After the completion of this testimony the plaintiff ,further
to sustain the issues on his part joined, produced WILLIAM
H. WARNER, a witness of lawful age, who, being first duly
sworn, testified that he is the husband of the witness last ex-
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amined, that he is employed as a stationary fireman on the
Pennsylvania Railroad; that he owns No. 136 North Eighth
street. having bought the house. and put all his hard-earned
money in it, “and now it looks to me like they are trying to
drive me out of there™: that before the operation of the defen-
dant’s plant they hadn't any amount of smoke or dirt or dust,
except a little bit of street dust, which could be prevented with
the hose, bm that now smoke and dirt are such that he can’t
sit out on his poreh; that whether it is a heavy day or a clear
day, it seems alwayvs to come down on you, and if the wind ix
Mowing from the west or northwest you got that dust contin-
uously; that if you have open the back door, and if you do not
open the back door you have some auyhow ; that the dirt comes
through the house; that they have had explosions at the plant:
that he had to leave his home last summer and go to his moth-
er's when he was working on the night shift, so that he could
gei some rest in the daytime; that there is a rumbling noise.
rattling all the time. causing his windows and doors to shake;
that this continues 24 hours daily for 365 days in the year. un-
less there is a breakdown; that all of the industrial plants now
in the neighborhood were ihere when he moved there, except
that of the Maryland Mantel Company, which has not caused
any aunoyauce; that the glare of light from the plant is also
very objectionable; that this glare does not affect him a whole
lot unless he stood there and looked at it, because he went to
work and came home, and if he could not rest he would go to
his mother’s; thar a portion of the doors arve open all the time;
that if the wind is blowing from the northwest they have the
doors open on the east side: that he supposes that is when they
make the tap; that when they tap you can see the light come
out, and lately they are not putting them up as high as they
were putting them up, and on the south end they are putting
up two shades; that up to that time they had the glare all the
time from ilie south end; that the plaintift's lot in the back
sets ax much smoke as they do, and if the wind is blowing
southwest he gets it on the upper lot, and il northwest gets
it on the lower lot; that the defendant's plant always has
smoke on one of them if the wind is in thai direction; that they
have the dirt and soot from the defendant’s plant most all the
time, and that it is useless to paint the woodwork on his



house, because if you paint it the soot and moke would come
and adhere to the paint and make it like pieces of emery cloth.

The witness was then turned over for cross-examination.
and the cross-examination proceeded as follows:

“(). How did the other people get the property painted? A.
1 have not known any people dowun there to paini it since the
plant bhas been there.

Q. Have any of the houses been painted? A. One or two
that I know of.

Q. That are painted? A. Yes, but not in very good condi-
tion. I pever would have invesied my monev—my very hard-
earned money like Mr. Jones and the other did for paint.”

The witness further testified that the Marvliand Mantel Com-
pany had a rough coat of paint on the window frames: that
they did not have any woodwork; that he did not examine this
paint and did not know what it looked like.

The cross-examination of the witness then proceeded, as fol-
lows:

‘(. You are an employee of the railroad? A, Yes sir.

). You are not bothered by the smoke that comes from the
railroad? A. Not much, of course.”

The witness further testified that he works at the Pennsyi-
‘ania Round House; that at times they bave a little smoke:
that they have men that control them in the handling of the
fuel and making smoke.

The cross-examination of the witness then proceeded, as fol-
lows:

“Q. You mean to say there is only a little smoke that comes
from the Pennsylvania Round House? A. Yes sir, not very
much, there may be some times u little more than at others.

The witness further testified that he could not say there was
a lot of smoke.

The cross-exaniination of the witness then proceeded. as fol-
lows:
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“Q. How about when they make a fire in these engines over
there? A, They burn shavings and coal.

Q. What else? A. That is all.

Q. What do you put on top of the shavings? A. Coal, and
we use a4 steaw blower.

Q). How many do you fire over there in a day? A. Ten,
twelve or fifteen a day.

Q. Don’t you have 24 or 252 A. Maybe in a double shift.

Q. Don’t you work a lot of double shifts? A, Every day,
two shifts a day.

Q. Aud every time you fire with a blower in an engine
you get a lot of smoke? A. I don’t know what you mean by a
lot, you mean a furnace giving smoke all the time?

Q. XNo, you know what I mean by a lot of smoke, see if you
don't, in other words, do vou call your round house a right
smoky place? A. At times you would, but not all the time.

Q. You are a right healthy man, does that smoke over there
annoy you? A. No sir, not in the round house.

(). Ours have not had much effect on you either? A. I
don‘t say that smoke had any effect on me, because I am not
home enough for it to have an effect on me.

Q. You are in pretty good physical shape? A. I can't say
that, either, whether I am or not.
Q. 8o far as you feel, you feel pretty good? A. Just about

now I do.”

The witness further testified that he saw sparks every night
for six months; that he could see the defendant’s stacks from
where he worked and could see the sparks over there.

The cross-examination of the witness then proceeded, as fol-
lows:
“Q. Did you ever see our sparks blow over there? A. Yes.

Q. Any of your round-house smoke blow over our way? A.
Sometimes a little round-house smoke comes over there, but
very little.
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Q. You said a while ago that ir didn’t? A. T don’t remem-
ber saying that.

Q. 1t does come over? A. Very little.

Q. How about the smoke from the trains that pull that
grade? A. Only for the time being.

Q. It comes over there, don't it? A, If the wind is in that
direction.

Q. How about the smoke from the Steiner Mantel Com-
pany? A, Very little smoke, but a little comes over, yes.

Q. You get some. A. Very little.

Q. You have a little from the railroad and a very little
from the round house, how about the Williamson Venecring
Company’s works? A. Very little, they dov’t burn much
coal.

Q. How do you know how much coal they burn? A. They
burn the scraps.

Q. BHow about the Continental Can Company, ever get any
of their smoke? A. 1 don't think much, they are six blocks
away.

). The round house is six blocks away? A. No, it is three
blocks.

Q. How about Weiskittel's? A. We dou’t get any of that.
Q. Do you get any from the B. & O. Railroad? A. Might

get a little if it is loading on the Shawinigan Product Com-
pany’s track.

Q. T am asking you about the B. & O. Railroad? A. That
is what 1 am telling you, there might be a little from the rail-
road if the train is on the track of the Shawinigan Company;
it has to get on their track.”

The witness further testified that the defendant’s convever
runs all hours of the night.

The cross examination of the witness then proceeded, as fol-
lows:
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“Q. You are just as certain about that as they are about
the smoke in the boomerang? A. Yes.

The witness further testified that the convever carries the
stone and coal and iron ore, and that it runs on Sundays.

The cross-examination of the witness then proceeded, as fol-
lows:

“Q. Where is Mr. Jackson's property? A. One pari of it
ix north of our property, and one pari of it is west of our
houses, and one south of our home.

Q. Do vou know anything about the garbage dumyp back of
your house? A. Yes.”

The witness further testified that this garbage dump was
covered up; that you can’t netice it; that he did not know
whether uanything was dumped on it last September or not:
that there might have been some dirt hauled from cellars; that
lie can't see the dump from his home, because the defendant
company has their yard piled up with fuel.

The cross-examination of the witness then proceeded, as fol-
lows:

“Q. Now your wife told us that whether the wind was from
the east or from the west, that you get our smoke, just the
same. A We get a little of it at all times, yes we get it at all
times,

Q. We are assuming we have a good breeze from the east,
our smoke still comes down and gets in your house, is that
right, that is what she said, T understood? A. A good smoke
all the time, I can’t tell any different.

Q. You can’t tell any difference when the wind is blowing
from the eust, you can’t tell the difference. A. We get it all
the time.

Q. And when the wind blows from the east we get a little
from thie railroad and a little from the Williamson Mantel
Company, the Steiner Mantel Company don’t make much, and
their stacks are just that high that they carry off, and the only
smoke you would get would be our smoke? A. It has to be a
real damp day, it has to be driven to the ground.
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All the time, it is never up.

Q. How many smokestacks on the RSteiner Mantel Cowm-
pany? A. Three.

(). But that smoke won't descend? A. No sir. it has to be
a heavy, wet day, vot only damp, to drive it to the ground.™

The witness further testified that he did not know the ditter-
ence in the stacks of the Nteiner Mantel Company and the de-
fendant company, not even approximaiely; that the Steiner
Mantel Company’s were a litile bit higher, more than three or
four or five feet, but could not tell the exact feet; that the
defendant company’s smoke is heavy smoke and won't go up, it
always comes down.

The re-direct examination of the witness then proceeded, ax
follows:

“Q. Is there any difference hetween the soot or dust that
comes from the Shawinigan Products Company and that which
contes from the train? A. Yes, the difference between day and
night.

Q. You have no difficulty in distinguishing it? A, No sir”

The re-cross-examination of the witness then proceeded, as
follows:

“Q. What is the difference? A. The smoke from the Steiner
Mantel Company is more of a black, whereas this isx sort of a

blue gray.”

The witness further testified that coal soot is black; that
he would not know what to eall wood ashes; that the soot on
the piece of linen shown by his wife is the color of the soot
that cowes from the defendant’s plant.

Testimony of witness concluded.

After the completion of this testimony the plaintillf, further
to sustain the issues on his part joined. produced NOAI I
ENBSOR, a witness of lawful age, who, being first duly sworn,
testified that he is a fireman on the Pennsylvania Railroad,
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lives at 116 North Eighth street, about 125 feet from the south
end of defendant's plant; that one of the plaintifi's lots is
north of his house and one south of bis house and one west of
it : that the one west of his house is between the defendant’s
plant and his house, the one north of his house faces the defen-
dant’s plant and the one south of his house is between 200 and
500 feet away from the defendant’s plant; that he has owned
lis house for six vears: that hefore the operation of the defen-
dant's plant conditions were pleasant, no annoyance from in-
dustrial plants,a little dust from the street ,which could be laid
with a hose, and a little smoke from passing frains, which
would last only for a few seconds; and no noise only what lit-
tle the train made when passing there, and only ordinary
street light ; that when the defendant first opened up they had
only one turnace, and it was not quite so bad then; that they
now have two furnaces, and there is more noise and the dirt
is much greater, and it is impossible to live there with any
sutisfaction; that the noise is like a dynamo work—a rumbling
noise; lying in bed it feels like you are shaking, it goes all
over vour head and all over your body, and it is a rumbling
noise; that you cannot sleep with any satisfaction; that it is
continuous, greater at some times than at others, but enough
to annoy vou all the time; that when getting a northwest or
west wind it drives the dirt and dust right over us and all
through the house; that all the oak furniture has a blue
cast over it; that the furniture never had this appearance
before defendant’s plant started up; that he can see this dust
or soot coming from defendant’s plant; it seems like there is
smoke all the time in the house.

The testimony of the witness continued, as follows:

“Q. How does it compare with the smoke or the dust that
cowes from the railroad or from the Steiner Mantel Company
or any of the other factories around there? A. It is kind of
light color, kind of a sky blue color, and a little bit darker,
and the smoke that comes from the railroad and the dirt that
comes from the railroad is black.”

The witness further testified that about the only time when
they do not get any is when they have a direct wind from the
east or the south, southeast; that when it comes from the
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northwest, north or west, they get it and get it good; that 1he
light that comes from the building is awfual strong, and if you
look at it it would blind you; that when you go from the
kitchen of the witness’ house it blinds you—it flares up way
above the ordinary; that this light has been continuing every
night up until the last two nights preceding the time the wit-
ness was testifving; that the defendant had the doors closed
the last two nights; that that light shines on the plaintifi’s
Orleans street lot; that the defendant has the doors up every
night ; that one time the defendant’s plant broke down for three
or four days, and they were rid of the noise and rid of the
smoke and dirt, too, and they had nothing to interfere with
them ; that the plaintitf’s Orleans street property gets the same
kind of dirt as the witness' house, but he never noticed about
the dirt on plaintiff’s Fairmount avenne and Baltimore street
lots; that the noise coming from defendant’s plant can be
Lieard down on Lombard street, three squares away; that thbe
railroad in front of plaintifl’s premises is used onlyv for loeal
work, freight always being taken around by way of Bayview.

The witness was then turned over for cross-examination,
which proceeded as follows:

“MR. CARMAN: A couple of the witnesses on the stand
before you said that you got our smoke, no matier whether the
wind was from the east or not, do I understand vou to say
that is not true? A. I am not held responsible for what they
told you, 1 tell you what I know.

Q. 1f they say that they are telling what is wrong? A.
They are wrong, you can’t get any from that plant when
the wind is blowing from the east.

The witness further testified that they never get enough
simoke from the railroad or the round house to notice it; that
they never have been annoyed with it; that it comes over from
the engine on a damp day only for a few secouds; that they
never saw sinoke come over from the Steiner Mantel Company ;
that they only fire a boiler over there; they burn mostly shav-
ings and use all the refuse in the building.

The cross-examination of the witness then proceeded, as fol-
lows:
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“Q. XNow do vou know thev furnish even half enough fuel
there, you don’t know that?  A. I could not say positively it
furnishes half.

Q. You are guessing? A. 1 don’t know positively.

Q. Itisa guess? A. Yes, that is from the material they
Let from that plant.

The witness further testified that when the wind was from
the south and from the east that he did not get any smoke
from the defendunt’s plant, because he lives southieast from
the building; that there were very few days in the year when
they did not get tlie smoke and very few days in the year when
the wind was blowing from the south, southeast or east; that
the biggest part of the year they get a west or northwest wind;
and he kunew the witness from the cemetery was wrong when
he said he thought more of it came his way unless the wind
blows both ways at the same time and he didn’t think it does.

The cross-examination of the witness then proceeded, as fol-
lows:

Q. Tell me what you mean by very few? A, Well, I would
say two-thirds of the time or five or six days out of the week
we get wind from the west or northwest, say six daya.

Q. Six days out of a week? A. Yes.

Q. One day out of a week you get a south, east or southeast
wind. A. Yes.

(). That one day includex all three of those directions? A.
Yes, that we don't get the smoke; five or six days we get it.

Q. That is in one week and there are 532 weeks in the year,
that makes 52 days in a year you don’t get it? A, Yes.”

The witness further testified that he would say that it is only
one day in five or six, or one day in a week that they do not
get any smoke on the average; that, giving a rough estimate,
he would say it was only 52 days in the year they got the wind
from the south, east or southeast and not any smoke; that they
got the noise constantly; that it is a rumbling noise like a
dynamo, a heavy current going in it; that in addition to that
was the stone-crusher or elevator, which runs at night; that
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the last time he heard it at night was Tuesday or Wednesday
night preceding his testimony; that he was not a house-
cleaner, but he hears enough about it and can't remember
every time his wife cleans: the dust would be on the oilcloth or
toor covering and feels like grit under vour feet, like some-
Lody put sand in the kitchen; that he heard his wife complain
in the winter as well as in the sumwer; that it was not as
bad when the windows were closed.

The cross-examination of the witness then proceeded, as fol-
lows:

“Q. Doex your wife have any trouble with the dirt coming
in the front? A. 1 never heard her complain, ves T did, we
have a cold-air box outside the window and have things in
there and she said look at those dishes and look at the dirt.

Q. What did it look like? A. Exactly what is on there
tindicating), T have some in my pocket.

Q. You all gathered up some? A. 1 got this out of the
back yard, only a little in there, they were in big flakes. but as
soon as you pick it up it breaks to pieces and turns black.

Q. Now this is light, but the other is dark? A. More gray-
ish, but that was in big flakes as big as peas when I got it.

Q. That has changed then? A. Yes it was when you ruh
it on black clothes it gets white, and on white it gets dark,
and the more you rub it on your coat the whiter it gets.”

The witness further testified that he tried the defendant's
dust on white and it left a dark mark, and on something black
it looked like soapstone: that the white stuff comes down and
strikes on your coat and the black stuff you could not see: that
it is brown like a flake, as big as a pea: that after yvou carry i
around it will pulverize. The witness was then shown the
material in the bottle which was supposed to have been taken
from 114 North Tighth street. and stated: “Thad is the way it
looked in the hottle,” and that it would make a dark mark on
a light piece of goods. The witness rubbed part of the ma-
terial on his shirt and continued the testimony. as follows:

“A. That is different, that Las the carbon burnt out of it:
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that is burnt; it is more lighter than mine, it has all the
carbon burnt out of it.

Q. 1t don't have any effect on yvour clothes? A. 1 can rub
it on and take it to ihe cleaner and have it cleaned out. too,
put I don’t know what acids are in there, I am no chemist.”

The witness further testified that the light apart from the
tapping can be seen from his house and comes through the
south end and the two sheds which are only first floor up; that
the south end is open and they raise the door and the light
comes out from there, a real strong light, and flares up on the
back of his house, and when you come out of the house you
have to hold up vour hands to shade your eyes; that the Mary-
jaud Mantel Company is back of that, but there is no smoke
from it.

The cross-examination of the witness then proceeded, as fol-
lows:

“(). XNone at all? A. Maybe a little flur comes out there,
but nothing to bother you.

Q. But vou do get smoke? A. I say I have never taken
notice, but never enough to make me feel the effects from it.”

The witness further testified that they no longer have the
garbage dump back of his house; that it is leveled off for a
baseball ground; that they use to play on the lot between
Baltimore street and Fairmount avenue; that the boys are
now playing on the ground belonging to the factory tract.

The cross-examination of the witness then proceeded, as fol-
lows:

*Q. That is as close to the smoke as the other place? A.
No, not as close.

Q. How much farther away than they have been playing?
A. It is about one mile, half a mile, but not as close.

Q. You still get the smoke? A. As I say, you very seldom

get smoke from the east to drive it over there like they did
when they playved on Mr. Jackson’s ground.

Q. Did you move it on account of the smoke? A. I have
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not anything to do with it, T said they built in there where
the ground used to be.

Q. You didn't leave there on account of smoke? A, No
sir; 1 have nothing to do with it?

Testimony of witness concluded.

After the completion of this testimony the plaintiff, further
to sustain the issues on his part joined. produced JOSEP1L
H. CHENOWETIL, a witness of lawful age. who., being first
duly sworn, testitied that he is a fireman on the Pennsylvania
Railroad, has lived at 118 North Eighth street sinee July,
1911; that he owns his property. The witness described the
location of his property and of the plaintiff’s lots with refer-
ence to the defendant’s plant, and testified that the round
house was on the other side of Eleventh street, about three
squares away in a direct line; that the defendant’s plant was
separated from the plaintiff’s Orleans street lot by a fence;
that the plant sets in about what would be Fayette street, and
was about a square from where the plaintifi’s Fairmount ave-
nue lot begins; that conditions were very nice when he moved
there; that they did not have any noise, had u little dirt from
the street, which you could keep down by wetting; that it wax
nice and comfortable there sleeping at night. but has not been
since the plant was in operation: that the light was awful;
that when defendant’s plant first started. but afterwards built
to this end, which has cut the light from my property some-
what, that he does not get as much light as he use to, bul
coming from the Philadelphia road towards his house there ix
an awful light there; that the building of the Maryland Mantel
Works in the rear has blocked the light somewhat on the plain-
tiff’s Fairmount avenue lot, but there is severe light on the
lower lot; that defendant has doors there and the light ix very
severe when the doors are up; that he sees them up quite often
when coming home from his work at night and going to his
work early in the morning; that the dust since the defendant’s
plant began operation keeps them cleaning continuously; that
he cannot use his back bedroom because of the noise and dirt
back there; that he used to use that back room in the summer
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time himself. but the past summer the noise and dirt ran him
out: that he did not have this dust condition before the de-
fendant's plant came there. The Steiner Mantel Company’s
plant was there. which gave them mno bother whatever; the
Monumental DBrewery Company was there; the round house
wius there: the trains were running in front of his premises on
the Ninth street tract; that Williamson Veneering Company’s
plaut was there; that the round house was about three squares
away from them in a direct line; the defendant’s plant was in
the rear of him about one-quarter of a square, and a fence di-
vided the plant from the plaintiff's Orleans street lot. and was
about @ square from where plaintiff’'s Fairmount avenue lot be-
gan.

The witness was then shown the photograph theretofore of-
fered in evidence marked *Plaintiff's Exhibit No. 7,7 and tes-
tiied that it shows the defendant’s plant and the smoke com-
ing from it, and stated that the conditions as shown in the
photograph are such as theyv have in the neighborhood nine
davs out of ten, aud that they had no such conditions before
the defendant’s plant began to operate; that the product of the
defendant’s stacks is altogether different from train smoke or
street dust; that the stuff that comes from that plant has a
lightish color to it and is in little flakes; that he can see smoke
coming from the train, a little smoke altogether different from
that smoke; that the train goes by and the smoke has gone off
that quick and disappears; that they use bituminous coal on
the trains; that the railroad on Ninth street is used by only
four trains nightly between 6 P. M. and ¢ A. M.; that no
freight passes over it, all freight trains having been diverted
over the C. P. & D. road; that he has been firing trains over
the road on Ninth street for the past seven years and that the
instructions are to cut out firing at the Lombard street bridge
and keep the black smoke down until they reach Orangeville;
that the firing zones are about three and a half squares from
the plaintiff's property and that no firing is done when pass-
ing same; that the operation of defendant’s plant is coutinuous
and the noise from it continues day and night; that it is use-
less to attempt to paint his property on account of the dust
from the defendant’s plant; that it goes in the paint and is
like a piece of emery paper; that he knew where it came from;
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that he could taste it; that you could go down to the fence at
the yard and follow this whitish flake; that the fine stuff is so
small you cannot see it, but you can see it on the ground.

On cross-examination the witness staied that what little
freight is taken over the tracks in front of hix premises is taken
by a tripper. which goes down at night and comes back in the
morning; that there were several passenger trains about six
in the morning and five or six in the evening; that they do not
fire the engines when they get opposite the plaintifi's prop-
erty.

The cross-examination of the witness then proceeded, as fol-
lows:

“Q. But you are getting smoke when vou get opposite this
property? A. We have no heavy smoke.”

The witness further testified that by heavy smoke he meant
black smoke that comes from the stack as heavy as vou can
get it; that there was some grade there, but not so awful
much; that the railroad is raised right smart.

The cross-examination of the witness then proceeded, as fol-
lows:

“Q. Don’t you get more smoke, as a rule, going up that
grade, say yex or no, I know you are going to say what is
right?  A. You mean we get more smoke going up that grade?

Q. Going up grade, there is more smoke than going down
grade? A. A little bit more, but not very much.

Q. Do you know anything about photography. A. No sir.

The witness further testified that he could pick the pictures
out on the photograph, but that he did not know how the
Jury would look if he was taking a photograph of them when
a cloud of smoke came between the Jury and the camera;
that he could tell from the effect where the smoke was poing:
that according to the picture the smoke was enveloping the
houses.

The cross-examination of the witness then proceeded, as fol-
lows:
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“Q. Do you remember whether or not before, about Feb-
ruary, whether the lower end of that plant was opened, along
about February? A, Along about February, I could not tell
back that far, because 1 got out home sometimes at night
down that way tindicating) and sometimes 1 came in that way
tindicating).

Q. You know as a matter of fact they are making an addi-
tion there? A, Yes, I know that.

Q. You kuow at the upper end thev are making an addi-
tion? A. Yes, I know that.

(. And vou know that the light which you have been talk-
ing about that shines on the I'hiladelphia road comes out of
the end where they are making the addition? A. it comes out
of the end, but I admit the end is open to the gable end of the
building, I call it.

Q. You know why it is open? A. They keep it open, I
know they are building there.

The witness further testified that that end was not always
opened all the way up; they had the same kind of a light on
the Philadelphia road when the doors were up, and on the Or-
leans street side you get a glare. He was then asked about
the light on the north end of the building, and said he did not
travel below Eighth street on the I’hiladelphia road; that there
wax an opening at the north end of the building taller than the
witness and looked to him about eight feet wide; that the light
at this north -end went somewhat on the plaintift's Orleans
street Jot.

The cross-examination of the witness then proceeded, as fol-
lows:

*Q. XNow tell us how much of Mr. Jackson’s lot that our
north end light hits, whether it strikes across his lot or how
much of his lot it envelopes? A, It catches all of that piece of
property on the other side there, on the other side of the
stream there.

Q. 1t catches all of it, the stream runs about middle way
of the lot? A. Yes.”
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The witness further testified that the light that came at the
north end caught the north-end side of the Orleans street lot;
that they would cateh the glare; it would light up evervihing;
that he never took the trouble to go up to the plant to see if he
could see the actual fame; that he only looked from going to
and from his work: that he had noticed it several timesx; that
you could stand anywhere between the stream across the plain-
tiff's lot on the Philadelphia road and see the light; that from
the time you passed the lot on Orleans street and the Philadel-
phia road and when you got to the corner the light would blind
you,

The cross-examination of the witness then proceeded, as fol-
lows:

‘Q. Now does this lot of Mr. Jackson’s between the houses
and the plant get any glare? A. In the rear of these houses?

Q. Yes? A, It did until you closed it up back there.

. Now? A. Not since they put the curtains up there and
closed it up.”

The witness further testified the glare came from the fur-
nacex in the plant; that the defendant was building two addi-
tions there at the present time; that the glare the Eighth
street houses got comes out of the rear, where they are build-
ing the addition; that they don't have it all the time now;
that defendant had at one time windows in, but took them out
and put in doors; that they had it all the time until the addi-
tion was put in, whick was just recently: that the plaintiff’s
Fairmount avenue lot got the glare until the defendant built
its addition and Mr. Dennis put his building in. which shuts
the glare off.

“Q. Mr. Jackson don’t get any glare down there? A. From
the way you have it constructed now yvou have shut it off.”

The witness brought into the Court with him a sample of
dirt, but said he did not bring any of defendant’s dirt, be-
cause he thought they had enough of that.

The cross-examination of the witness then proceeded, as fol-
lows:
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“Q. Now vou sayv this sample of dirt comes out of the rail-
road train? A. That is out of the smoke box of the freight
train,

Q). 11 does not come out of the train? A, T just wanted to
prove the difference between the two dirts, the railroad dirt
and the dirt from the plant.

Q. 1 understood yvou were going to show the effect between
our plant and the dirt that come out of the railroad train? .\,
Yes.

Q. But that didn't get out? A, That can’t get out, that ix
what 1 want to prove, to you it don’t get out.

Q. That ix kept in by reason of the screen? A. Yes.

Q). How fine is that secreen? A. It is fine enough that it
won't let the spark out of them.

Q. That fine stuff, would that not get out? A. It has got
to be mighty fine.

Q. 1t gets out, though? A. Tt does.

Q. Why didn’'t yvou bring us that? A. 1 can’t catch that
in the air.

Q. It gets in the air. A, Yes.”

The witness further testified that the wind did not blow the
dirt from the locomotive any distance; that it did uot blow
it over as far as his house: that it was too heavy. The wit-
ness was then shown the bottle containing dirt which w.x said
to have been taken from the roof of 114 North Lighth sfreet
and was axked whether or not the dirt that comes out of the
stack looked anything like it, and answered:

A, That is from the Shawinigan plant; I can identify 1hat
stufl. there is encugh down in my yard, there is a lire shovel
of it if you want it.”

The cross-examination of the witness then proceeded, as {ol-

lows:

“Q. You have been telling about the dirt that ¢omes out
from our plant, is that what vou mean (indicating)—dirt from
114 Eighth street? A. Yes.
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Q. That is the light flake? A. Yes. that has a white take
in it, but it ix a whole lot darker.

MR. UTLMANXN: Pour some out and look at it.
NOTE: Witness pours some out and looks at it

WITNESK: You switched the bottle on me, that is n: t ihe
stuff from 114 North Eighth street.

MR. CARMAN: It savs on the bottle it is.
WITNESS examines the bottle.

MR. CARMANXN: Now vou have looked at it very carefully,
what do you think about it, is that not 114 North Eighth
street, or did somebody switeh bottles on you? A. Tha. has
not got the white flake in it that 1 was alluding to; it hus the
steel dirt there, though.

Q. You have been around the railroad a long while, have
you not? A, Quite a while.

Q. Did you ever see anything like that around a railroad.
or cloge by it, or anything that color? A. Something similar.

Q. XNow talking about the screen in vour stack. what por-
tion of the stack is that screen located? AL In front of the
engine.

Q. You think that material of that size could get through
there? A. That would go through the finest kind of sieve. the
way it is ground up.

Q. It goes through vour screen? A. That fine it might.

Q. What is that stufl in the smoke. when the smoke goes
over your way. what makes that dark? A, What smoke goes
over our way? There is no smoke from the railroad of any
account.

Q. What would you call “any account?” A, Very little,
only when the wind blows we get a little smoke, and the wind
carries it off and it is gone.

Q. An east wind will carry that smoke over your way,
won't it? A, Somewhat, but very little,”
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The witness further testified that they got no smoke from
the round house; that he was too far from the round house.

The cross-examination of the witness then proceeded, as fol-
lows:

“(). Are you prepared to say that you didn't even get a
little bit of smoke from the round house? A. The round house
smoke don't bother us a particle.

Q). You get that every day? A. If east wind coming that
wiy we might get a little, but it don’t get in the house and it
is gone before it gets there.

Q). The reason it don’t bother you, it don’t get there? A.
That ix it exactly.

Q. The railroad smoke does get that far? A. No sir, we
have a little smoke.

(). Don't it get that far. yvou said so?  A. 1 said, very little.

Q. Do vou get any smoke from the Steiner Mantel Com-
pany? AL We have not got auy from the Steiner Mantel Com-
pany. 1 can’t name the day, there is very little smoke there.

Q. But you do get it? A. Very little east wind, might
probably be a little bit of wind and it is gone.

Q. Now the smokestack on the Maryland Mantel Company
ix almost at your back door? A, Now, it is a few doors above
me.

Q. How many? A. The corner house, about six.

Q. You are about six doors then from the smokestack? A
From that corner.

Q. That is a little black smokestack? A. Yes.

Q. It don't run any more than ten feet high? A. Little
higher than that.

Q. Not much higher than your second-story window, is it?
A. Yes, it is.

() XNot a great deal, is it? A. About the roof.
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Q. Any black smoke come out of there? A. A little a1
times. -

Q. You never get any of it, do vou? A. Very little, if the
wind happens 1o be blowing across over we get a lirtle.”

The witness further testified that they had a great many
winds from the northwest. about nine dayvs out of every ten;
that they have a northwest wind nearly all the time. The
witness was then asked why he said nine days out of ten that
the wind blew from the northwest and blew smuke over his
property, and whether he really believed it, and answered that
that was as near as he could come to it.

The cross-exanination of the witness then proceeded, as fol-
lows:

“Q. You honestly believe that, do you, just say yes or no.

A. (Witness after hesitating) I would not say, possibiv we
get one every day. I am not home every day.

Q. Wy did vou say it if it was not true? A T an not
home every day, sometimes in the day and sometinies at night.

The witness further testified that hie had never heard any-
body else say nine days out of ten.

The cross-examination of the witness then proceeded. as fol-
lows:

“Q. If T understand vou correctly, the dust you complain
of there really annoys you. makes life uncomfortable. is the
dust that ix in that bottle from 114 Eighth street, is that
right? A. The dust 1 am alluding to is the dust that comes
from the plant in the rear of my houses.

Q. We all know that, of course, but I am trying to get what
that dust looks Jike that bothers yvou. is that what it Jooks like
in that bottle from 114 Eighth street indicating)? AL 1t is a
steel color dust, with a white flake in it.”

The witness then testified that his wife dusts whenever she
gets an opportunity, and she could dust all the time from one
end to the other, upstairs and down; that in the winter it is
not as bad as in summer; that they bave to keep the house
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closed up like a sardine box; that the railroad trains did not
make any noise; that defendant’s noise was out of reason; that
the conveyer runs day and night.

The eross-examination of the witness then proceeded, as fol-
lows:

“Q). Tell us how you traced that flake down to the place?
A. 1 went down as near as I could get to the fence when it first
. ad it in operation.

Q. You got under it? A. I got under it and it just looked
like a swarm of bees coming out of a tree.

Q. Where did it go? A. Right over these houses and these
lots.

Q. Did vou follow them all? A. No.”

The witness further testified that he has been out on the
lot and seen the dirt fall while sitting there; that he has done
that several times; that he did not know whether it affected
the plaintitf's grass, but did affect the witness’ flowers; that
the witness did not have any grass, but it killed his bed of
geraniunms.

The cioss-examination of the witness then proceeded, as fol-
fows:

“Q. How do you know it did? A. I know nothing ever
fixed them before it came there. '

Q). Do you know or are you guessing at it? A. I know
othing else did it.

Q. You don’t know what did it? A. To my estimate, it
did it.

Q). The reason you think this dust killed your flowers is
jou are guessing at it? A. No sir, I am not guessing; the
gentleman next door, he has not had any flowers either since.

Q. That is your reason for it?
OBJECTED TO.

A. Yes, I always had a good garden until that plant came
there and have never had any since.
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Q. Did you get under the stack and follow a piece of dust

your way? A. 1 never got under the stack, but I went to the
fence.

Q. The day you followed it you were on Mr. Jackson's
lot? A. I was on both sides.

Q. What color was it? A. White.

Q. Did you foliow the black? A. That is too fine to fol-
low, you can’t see it, but you can see it on the grass.

Q. But you can’t follow it? A. You can’t follow it, it is too
small; no longer than Sunday morning I was down there with

my dogs and there was a “dockweed” there and it was full
of it.

Q. You dorn’t know where it came from?
THE COURT: You didn’t keep the “dockweed”? A. No.

Q. (MR. CARMAN) You say you take care of the street
dust by means of a hose? A. Certainly do.

Q. Were you ever troubled much with that dust? A. Street
dust?

Q. Yes? A. Some little at times when it gets dry; we keep
it down,

Q. What kind of dust is it? A. Dark brown dust, more of
a wagon dirt.

The witness further testified that everybody in the city uses
a hose to keep the street dust down and it would be just as
dirty in the city as it was out there if they didn't.

Upon re-direct examination the witness further stated that
the time he noticed the little black specks after they fell on
the ground there was no other plant in operation (that day
being Sunday) around there and no trains passing; that he
could see the white flakes from defendant’s stack coimning over
in his direction.

Examination concluded.
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After the completion of thix testimmony the plaintiff, further
to sustain the issues on his part joined, produced HOWARD
W. JACKSON, a witness of lawful age, who, being first duly
sworw, testified that he is the plaintiff in this case, is Registrar
of Wills of Baltimore City and also engaged in the fire insu-
ance and brokerage husiness and has dealt in real estate; that
he originally owned all the vacant lot fronting on Eizhith street
from Baltimore to Orleans street, which he purchased in May,
1910 that he erected 27 houses between Fairmount avenue
and Fayette street, leaving him vacaut property fronting 98
feet on Baltimore street, 240 odd feet on Eighth street between
Baltimore street and Fairmount avenue and 445 feet {0 inches
between Fayette and Orleans street; that the 27 houses which
lie built were two-story houses 13 feet front with baths and
front porches, and running back to a 10-foot alley; that he
still owns a small lot in the rear of these houses; that he sold
all of those houses before the erection of the defendunt’s plant,
eiach subject fo a $42 ground rent.

The witness then described the location of his property with
reference to the surrounding streets; mentioned the indusirial
plants in operation there at the time of the evection of the
two-story houses, and stated that condition: in the neighbor-
hood at that time were “very favorable, nothing objectionable,
nothing offeusive™; that since the operation of defendant’s
plant e had made many visits to that locality, taking in the
situation and observing existing conditions.

A, The existing conditions since the operation of that plant
and as they are today, are very objectionabie to 1wy mind, from
any standpoint.  The plant as operated throws coff a white
fume that might commonly be called smoke.

OBJECTED TO.

THE COURT: Let him say what he mean« by if; you mean
a smoke? A, 1 wonld not speak of the substance or catput of
that stack as being what is commonly known as a smoke.

THE COURT: You can explain what you meun by a fume?
A. Well, technically, fume, the definition of fume ix the output
of a combustion of metallics and different from smoke {o my
mind absolutely; smoke comes from vegetable matters and sub-
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stances such as wood, and 1 would not unders owth refer 10 the
matter as a fume if 1 didn’t think it was a fume and not a
smoke,

Q. Srtate whether it rises in a fume or dusf, smoke or what-
ever vou call it, go ahead and tell us.

MR CARMAN: If he means the same thing as the other
witnesses meant by smoke.

THE COURT: Go back to the output of the stack.

WITNESS: The output of the stack has brought about a
condition in that neighborhood that did not exist prior to its
installation and operation. There might have been smoke from
the other industrial operations in that neighborhood, but if so
they were not of suflicient quantity to be noticeable in the way
that they were objectionable.

MR. CARMAN: You didn't live down there. did vou?
WITNESS: T almost lived there for about a vear.

THE COURT: He is speaking from his observations. The
jury understands that he said he was there almost daily.

The witness further testified that the vutput of the defen-
dant’s stack is easily distinguishable from anything else “be-
cause there seems to be a different atmospheric effect of the
output of this stack compared with the atmospheric effect of
the output of other stacks or smoky condition in that neigh-
borhood. The swmoke that comes from the stacks in the neigh-
borhood other than the output of thisx plant seems to envelop
and disappear and dissipate in the air more easily and quickly
than the output from the Shawinigan Cowmpany, and the out-
put of their stacks seems to linger around the neighborhood
and the vicinity of the plant, and while it carries a great dis-
tance, as 1 have noticed it, as far east as Linwood avenue and
Fayette street, and 1 bave noticed it (the output of defen-
dant’s stack) as far west as the frame cottage just east of the
Pennsylvania Railroad where it crosses Fairmount avenue, and
while the output carries a great distance it has a tendency to
descend as it is traveling, and it envelops the whole section
and vicinity of Eighth street, Philadelphia road. Baltimore
street and Eleventh street; that at night there is also an
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objectionable light which is shed over his property when the
doors in the defendaut’s plant are raised; that he has seen
these doors raised continuously for about 15 minutes by the
watch and at other times has seen them raised and lowered
from two to three times in 15 or 20 minutes.

“Q). Now can you give us an idea about what proportion
they were up and 1o what they were down when you have been
over there? A 1 would imagine the doors are opened as much
ax they are closed.

THE COURT: You mean by that for the time you have
seen them Lialt the time they were closed and half the time
cpene 170 40 Yeso 1 could not testify. when I am not there, as
to what the conditions ave.”

The witness further testified that the noise is a continuous
rour from the electric furnace, and that there is also the noise
of a convever; that this noise is very loud and very unusual,
ndd that the witness doesn’t know any other place around
Laltimore where you could tind such a noise. With reference
to the unoise, the witness was then asked the following ques-
1101

~Q). How does it affect you so far as your physical condition
ix concerned when you are on the property ?”

The defendant, by its counsel, objected to this question,
whercupon counsel for the plaintiff addressed the Court asx
follows:

“MR. TUCKER: 1f the Court pleases, 1 want it distinctly
understood and 1 want the stenographer to note it on the
Record, that the question is not asked for the purpose of mak-
ing Mr. Jackson's fecling an element of a damage in this case.
The question of his comfort, personal comfort or discomfort is
not intended for that purpose; it is only intended for this pur-
pose.  His testimony indicates, of course, if it is to be believed,
that it is continuous. Mr. Jackson has described the condi-
tions as they were when he was upon the property. Now if
vou have a piece of property which is so situated with respect
to a plant that comes there afterwards that anybody upon that
property can‘t occupy the property without being subjected to
a physical discomfort, that has a bearing and a very material
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hearing upon the question of the depreciation of that prop.
erty which ix the test in this case. That ix the purpose of the
question and not introduced as an element of damage in this
case in respect to his feeling. as o his discomfort.”

THE COURT: 1 think the question ix objectionable for the
reason that, to my mind, it is very difticult to keep the element
of damage out of such a question: it ix very hard to ask that
kind of a question and have him answer it and ask the Jury
in the next breath not to pay any attention to it so far as
damages are concerned. He has testified it is louder than any
other plant around there; now the question whether a lowd
noise apd a continnous noise is an objectioable noise, 1 think
the Jury are capable to say whether that is disagreeable or
pleasaut or whatever it is. That is a matter of argument, and
I will sustain the objection.

To which action of the Court in sustaining the objection and
refusing to permit the question to be asked and answered. the
plaintiff. by his counsel, duly excepted and prayed the Court
to sign and seal this his Tenth Bill of Exceptions, which is ac-
cordingly done thix 19th day of July, 1917.

Allan McLane.  (SBeal)

Plaintiff's Eleventh Bill of Erceptions.

After the happening of the events and the taking of festi-
mony as set out in the aforegoing plaintiff™s First, Recond.
Third, Fourth, Fifth, Rixth, Seventh, Eighth, Ninth and Tenth
Bills of Exception. all of which arve hereby referred to and
incorporated herein as fully as if set forth at length, the wit-
ness was then shown the phatograph theretorore offered in
evidence marked “Plaintit’s IExhibit No. 77 and stated that
he had assisted in taking it and that it correctly represents the
atmospheric conditions which existed at defendant’s plant
and in the neighborhood thereof on the duy this photograph
was taken; that the wind was blowing strong from the north-
west and the atmosphere was heavy, and while the day was
not actually a cloudy day, it was not actually a sunshiny day:
that the output from the other stacks on that particular day
were not unusually light nor extraordinary compared with the
other day that he had observed the conditions in the neigh-
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borhood ; that the wind was from the northwest, thereby car-
rving the ontput of any other stack in that neighborhood
away from the Jocality so that the photograph was made and
the Jocality in which the photograph was made and the con-
dition of the locality in which the photograph was made was
caused by the output of the stacks of the defendant company.

The witness was also shown the photograph marked “Tlain-
tiff's Exhibit No. 6" and explained that that was taken for the
purpose of showing conditions when the wind was blowing
from the easl or southeasi, carrying the output of the stack
away from Eighth street, and also to show the light of the
furnace on the north end of the plant and on its eastern side.

The witness further testified that he has stood at the same
point where he was standing when the photograph, “Plaintiffs
1xhibit No. 7, was taken, and on more than one occasion was
hardly able with the naked eye to discern the houses on Eighth
street which he had erected on account of the density of the
output of the stack of the defendant company; that the condi-
tions described as applying to the Orleans street lot owned by
the plaintiff are not as aggravated with respect to the Balti-
motre street lot, but are rather serious and objectionable; that
he hasx stood on the Baltimore and Eighth streets lot as well
as on the Orleans street lot and observed the output of the
stacks of the defendant coming in that direction, and that he
lias noticed that after standing on these lots for 15 or 20 min-
utes. when he would leave, his clothes and his hat would be
covered with a light fiaky substance, and also with a dark sub-
stance. which were not on his ¢lothes when he went there; that
it ix his conscientious belief that these substances came from
the defendant’s place. because he could see the direction of the
output of the plant and the stuff would seem to settle over him
and over the ground and the neighborhood, and that there were
no other indunstries in the neighborhood from which it could
have come: that prior to the operation of the defendant's
plant these conditions were not present; that when he stands
on his Baltimore street lot the noise from the plant reaches
him and is loud, and that there is no more objectionable noise
than that noise in the neighborhood; that he knows of no plant
in or around Baltimore that gives forth a noise of similar kind
or character; that it is extraordinarily loud and intense, and
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that lis small lot just back of the houses on Righth street is
subject to the same conditions: that at the present time his
Raltimore streer lot is not affected by the light.

The witness was then shown the plotographs, “Plaintiff’s
Lxbibitx 4 and 5 and 6,7 and «tated that No. 5 was taken for
the purpose of showing the plaut with the doors down. and
No. 6 for the purpose of showing the plant with the doors
raised, and that No. 4 was taken to show conditions when the
output of the stacks of the defendant was passing awayv from
Lis property. and showed that under those conditions there was
a perfectly clear and good condition of the atmosphere in the
neighborhood of his property. The witness further testified
that he had disposed of all the houses e built on Eighth street,
and was then asked the following question:

*Q. Now without going into any figures, will vou tell us
whether or not before the plant was erected you were able to
dispose of those houses at a profit or at a loss?”

To the asking of which question the defendant, by its coun-
sel, objected and the Court sustained the objection, to which
ruling of the Court in sustaining the objection and refusing 1o
permit the question to be asked and answered. the plaintiff, by
his counsel, duly excepted and praved the Court to sign and
seal this his Eleventh Bill of Exceptions, which is accordingly
done this 19th day of July, 1917.

Allan McLane.  (Seal)

Plaintiff's Twelfth Bill of Erceptions.

After the happening of the events and the taking of testi-
mony as set out in the aforegoing plaintiffs First, Second,
Third, Fourth, Fifth, Rixth, Seventh, Eighth, Ninth, Tenth and
Eleventh Bills of Exception, all of which are hereby referred
to and incorporated herein as fully as if set forth at length, the
witness further testified that he reserved a ground rent of $42
on each house, of which he sold 26 at private sale and still
owns one. Referring to the ground rents, witness was then
asked the following question:

“Q. Can you tell us what you got for them?”

To the asking of which question the defendaunt, by its coun-
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sel, objected, and the Court sustained the objection, to which
ruling of the Court in sustaining the objection and refusing to
permit the question to be asked and answered, the plaintiff,
by his counsel, duly excepted and prayed the Court to sign
and seal this his Twelfth Bill of Exceptions, which is accord-
ingly done this 19th day of July, 1917,

Allan McLane. (Seal)

Plaintiff's Thirteenth Bill of Exceptions.

After the happening of the events and the taking of testi-
mony as set out in the aforegoing plaintiff's First, Second,
Third, Fourth, Fifth, Sixth, Beventh, Eighth, Ninth, Tenth,
Eleventh and Twelfth Bills of Exception, all of which are
hereby referred to and incorporated herein as fully as if set
forth at length, the witness was then asked the following ques-
tion:

“Q. Will you tell us whether or not you have been able to
dispose of your vacant lots since the erection of this plant?”

To the asking of which question the defendant, by its coun-
sel, objected, and the Court sustained the objection, to which
ruling of the Court in sustaining the objection and refusing
to permit the questionfo be asked and answered, the plaintiff,
by his counsel, duly excepted, and prayed the Court to sign
and seal this his Thirteenth Bill of Exceptions, which is ac-
cordingly done this 19th day of July, 1917.

Allan McLane. (Seal)

Plaintiff’s Fourteenth Bill of Ezxceptions.

After the happening of the events and the taking of testi-
mony as set out in the aforegoing plaintiff’s First, Second,
Third, Fourth, Fifth, Sixth, Seventh, Eighth, Ninth, Tenth,
Fleventh, Twelfth and Thirteenth Bills of Exception, all of
which are hereby referred to and incorporated herein as fully
as if set forth at length, the witness was then asked the fol-
lowing question:

“Q. Tell us whether or not, yrior to the coming of the Shaw-
inigan Electro Products Company and the operation of the
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plant, you had any offers for your vacant property, and, if so,
what ?”

To the askiug of which question the defendant, by its coun-
sel, objected, and the Court sutsained the objection, to which
ruling of the Court in sustaining the objection and refusing to
permit the question to be asked and answered the plaintiff, by
his counsel, duly excepted and prayed the Court to sign and
seal this his Fourteenth Bill of Exceptions, which is accord-
ingly done this 19th day of July, 1917.

Allan McLane. (Seal)

Plaintiff's Fifteenth Bill of Fxceptions.

After the happening of the events and the taking of testi-
mony as set out in the aforegoing plaintiff’s First, Second,
Third, Fourth, Fifth, Sixth, Seventh. Eighth, Ninth, Tenth,
Eleventh, Twelfth, Thirteenth and Fourteenth Bills of Excep-
tion, all of which are hereby referred to and incorporated here-
in as fully as if set forth at length, the witness was asked the
following question:

“Q. Tell us whether, since the operation of this plant, you
have had any offers for your property, and, if so, what?”

To the asking of which question the defendant, by its couu-
sel, objected, and the Court sutsained the objection, to which
ruling of the Court in sustaining the objection and refusing to
permit the question to be asked and answered the plaintiff, by
his counsel, duly excepted and prayed the Court to sign -and
seal this his Fifteenth Bill of Exceptions, which is accord-
ingly done this 19th day of July, 1917.

Allan McLane. (Seal)
Plaintiff’s Sizteenth Bill of Erceptions.

After the happening of the events and the taking of testi-
mony as set out in the aforegoing plaintiff'x First, Necond,
Third, Fourth, Fifth, Sixth, Seventh, Eighth, Ninth, Tenth,
Ileventh, Twelfth, Thirteenth, Fourteenth and Fifteenth Bills
of Exception, all of which are hereby referred to and incorpo-
rated herein as fully as if set forth at length, the witness was
asked the following question:
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“Q. Tell us how the offers, if you had any offers, prior to
the location of the plant—how such offers compared with any
offers. if any, vou had subsequent 1o the location of the plant?”

To the asking of which question the defendant, by its coun-
sel, ohjected. and the Court sutsained the objection, to which
ruling of the Court in sustaining the objection and refusing to
permiit the question to be asked and answered the plaintiff, by
his counsel. duly excepted and prayed the Court to sign and
seal this his Sixteenth Bill of Exceptions, which is accord-
ingly done this 19th day of July, 1917.

Allan Mclane. (Scal)

Plaintiff's Seventeenth Bill of Exceptions.

After the happening of the events and the taking of testi-
mony as set out in the aforegoing plaintiff’s First, Second.
Third. Fourth, Fifth. Rixth, Seventh, Eighth, Ninth, Tenth,
Eleventh, Twelfth, Thirteenih, Forteenth, Fifteenth and Rix-
teenth Bills of Exeeption, all of which are herehy referred to
and incorporated herein as fully as if set forth at length, the
witness further testitied that in addition to the 27 two-story
houses which he erected on Eighth street, there are two-story
housex on the west side of Eighth street between the Philadl-
phia road and Orleans street, and also on the Dhiladelphia
road.

The witness was then asked the following question:

Q. Now. Mr. Jackson, why it is that you didn't develop
your vacant lots, the balance of your vacant property, that is,
that portion between Fairmount avenue and Orvleans street 2"

To the asking of which question the defendant, by its coun-
sel, objected, and the Court sutsained the objection, to which
ruling of the Court in sustaining the objection and refusing to
permit the question to be asked and answered the plaintiff. by
his counsel, duly excepted and praved the Court to sign and
seal this his Sevententh Bill of Exceptions, which is accord-
ingly done this 19th day of July, 1917,

Allan McLane. (Seal)
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Plaintiff’s Eightcenth Bill of Exceptions.

After the happening of the evenls and the taking of testi-
mony as set out in the aforegoing plaintiff's First, Second,
Third, Fourth, Fifth, Sixth, Sfeventh, Eighth, Ninth, Tenth.
Eleventh, Twelfth, Thirteenth. Fourteenth. Fifteentll, Six-
teenth and Seventeentll Bills of Exception. all of which are
hereby referred to and incorporated herein as fully ax if set
forth at length, the witness was asked the following question:

“Q. Will you tell us what this vacant property cost vou?”

To the asking of which question the defendant, by its coun-
sel, objected, and the Court sustained the objection. to which
ruling of the Court in sustaining the objection and refusing to
permit the question to be asked and answered the plaintiff. by
Lis counsel, duly excepted and praved the Court to sign and
seal this his Eighteenth Bill of Excepitons. which is accord-
ingly done this 19th dayv of July, 1917,

Allan McLane (Seal)

Plaintiff’s Nineteenth Bill of Erceptions.

After the happening of the events and the taking of testi-
mony as set out in the aforegoing plaintifi’s First, Second.
Third. Fourth, Fifth, Sixth, Seventh, Eighth, Ninth. Tenth,
Eleventh, Twelfth, Thirteenth, Fourteenth, Fifteenth, Six-
teenth, Seventeenth and Eighteenth Bills of Exception. all of
which are hereby referred to and incorporated herein as fully
as if set forth at length. the witness testified ax follows:

That when he bought his property in 1910 it was all vacant;
that in addition to the two-story development mentioned by
him in the neighborhood, there are housex on the Philadelphia
roead near Eighth street, used for residential and business
purposes, and that on the opposite side of the railroad theve ix
quite a settlement known as the Oldenburg & Kelly Develop-
ment, and that ax a matter of fact the building of two-story
houses ix gradually moving towards the east in that section,
and that the Westphal Development is separated from his
property by a vacant lot and the cemetery.

On cross-examination the witness testified that Baltimore
street is open to traffic from Eighth street in Highlandtown
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to its western terminus in West Baltimore, but 1s not a paved
street for a few blocks east of Highland avenue; that the only
open public streets running from east to west and crossing
Eighth street near the witness' property are the Philadelphia
road on the north and Lombard street on the south; that the
next open street runuing north and south in the direction of
the c¢ity ix Highland avenue, or First street; that he built his
houses on Eighth street in 1910; that the row of houses in
the next block was built by Mr. Wager about four year be-
fore; that when Le sold hix houses he took second mortgages,
part of the purchase price in most instances; that he sold the
last eight or ten to a certain Vincent O’Connor, who, he under-
stood. resold them at a profit.

Testimony of witness concluded.

At the completion of this festimony, the plaintiff, further to
sustain the issues on his part joined, produced WILLIAM
MERRIKENX, a witness of lawful age, who, being first duly
sworn, testified that he has been engaged in the real estate busi-
ness for 26 vears; that he knows where the property of the de-
fendant company is; that he is familiar with property values in
the section where the plaintiff’s property is located and has
been selling property in that vicinity for the last 10 or 15 years.
The witness was then shown a plat showing the street develop-
ment, industrial development and buildings generally through-
out the section embracing the plaintiff's and defendant’s prop-
erty. and several blocks around them, which he described in
detail to the Court and Jury. The witness then continued as
follows:

“Now south of Baltimore street you notice all these dwelling
houses, they arve all two story developments; east of the rail-
road is what is known as the Oldenberg and Kelly development,
all along through here (indicating); all huilt up in two story,
six rooms, many of themn six-room modern houses with bath and
such conveniences as would appeal to the class of workmen
that live over in that particular section of the town. This is
the round house of the Penusylvania Railroad.

THE COURT: Wbal is that in red?
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A. Industrial plants and the green is the Shawinigan Electiro
I'roducts Company, and the purple is the property owned by
Mr. Jackson, and the brown is the railroad property (indicat-
ing on plats),

Q. Now before you leave that, that property that was re-
ferred to as the Oldenberg and Kelley property, how far is that
from the Jackson property? A, Well the western outline of
what is known ax the Oldenberg and Kelley property, is sep-
arated from the .Jackson property by this track in here which is
about two hundred and twenty feet plus the width of the
Union railroad, which is something, I judge, ninety feet, maybe
a little more or a little less, and plus the bed of Eighth street;
this railroad runs through here on an embankment, varying
from about twelve feet 1o approximately twenty up at at this
point (indicating). This property Lhere (indicating) is in sort
of a pocket, in other words, it is below the the grade of this rail-
road, anywhere from twelve to twenty feet. This is the Phila-
delphia road (indicating) which is the open thoroughfare, and
the next street, while it may not be physically opened there and
probably the public has not the right of ownership, vet it is
travelled ; Baltimore street is travelled as far ax Third anvhow ;
I think the car line runs down this street; the various car
lines on Fairmount avenue and Sparrows IPPoint and Back
River, but it is possible to get across Baltimore street all the
way to Eighth street.

Q. Now the court asked what was indicated in red, and you
said industrial property, tell usx something about that devel-
opment; you notice on the map a lot colored red, and we are
told it ix industrial property, can vou tell us about that? A.
This is a brick yard.

Q. This is north of the P’hiladeiphia road? A. Yes, and
east of Highland avenue, this is the Busquehanna Transmission
Line from here {indicating) I am satisfied that this is their
plant; that line runs on up as is indicated on the plat; 1 don't
think there are any buildings there, just simply their line, and
the buildings down in here (indicating) ; this is apparently the
property of the Shawinigan Electro I'roducts Company and
down from some point along in here down to what would be
Baltimore street, is the Tungston Products Company, a man
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with an unpronounceable name owned that property, 1 can
give you his name if you so desire.

(). How long hax that Tungston property been there? A.
That property was acquired in 1916,

). That is Tungston? A. Yes, this up here and 1T don’t think
thie plant ix in opevation yet.

MR. RICHARDSON : You have not been around there then?

A. T was around therve the other day and I think it was there,
and it was not in operation then, and across here is the prop-
erty of the Williamson Venering Company (indicating) and
thix (indicating) is what was the Steiner Mantel Company and
sowe sort of a rag business over here (indicating); I don’t
know the name of the plant, and over here (indicating) is a
coal yard of the Eastern Supply Company; 1 negotiated the
lease of that particular property and I sold the ground rents on
these houses, and had the placing of the mortgages on this prop-
erty;, here for Mr. Jackson, and 1 have been interested in that
property (indicating) and sold quite a good deal of it a short
while ago, some eight or nine acres.

Q. Now have you yourself been on the Jackson property,
these lots that you pointed out there, since this plant has been
in operation? A. Oh yes, quite a number of times.

Q. XNow tell us what you observed upon this property with
respect to the operation of the plant? A. When my attention
was first called to this property 1 stood here at Eleventh street
and part of the time on this lot of Mr. Jackson’s.

). You say Eleventh street? A, I meant Eighth street, at
that time the plant seemed to be opened on the east side and
opened on the west side and opened on the north side and
opened on the south side; there were doors or win-
dows, 1 don't know what you might term them, but
not a solid building, the sides were not closed as 1
noticed that there was quite a good deal of light emitled from
this plant. in other words, quite a lot of light, so much so it was
unbearable 1o me, and at the same time there was considerable
smoke that came from the stacks of this property; that was the
first time my attention was called to the plant, sometime last
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vear: I can’t just recall the time but it was towards the latter
part of the year: I have been down there guite a number of
times since.

Q. Could you observe where the smoke was settling at that
time? A. The smoke was dependent largely on the wind and
some came in this divection and that divection, but it seenis 1o
percipitate dust and dirt all over this property, depending
altogether upon the nature and character and direction of the
wind and the atmosphere. sometimes it was heavy, too, 1
was down there on one or two dark days, and have been down
there on one or two bright days; I happened to be down there
last Saturday afterncon when none of these other plants were
in operation at all; Mr. Caughy was there, we saw him down
there; we were looking at this particular property, and at th:u
time the wind was blowing from the norihwest and the wind
e right straight across along there, over all of Mr. Jackson's
property, not all of it, didn’t reach this point here, but portions
of this land here (indicating) and across here (indicating)
and the wind if you rememtber was very strong from the north-
west, and that was the only plant that was in operation. amd
we noticed it in particular at that time. It was the last time !
was down there.

Q. Will you describe those conditions, what did you notice
there? AL Quite a volume of smioke; gquite a voluie of smoke,
and it filled the atmosphere, it was not of course as heavy, no
as close to the ground as it would have been on a dark o-
gloomy day.

Q. Have you been there on dark Jdays? A. Yes, we were
down there on a day that the atmospliere was not quite so ¢leat
and had a view of it but could not see much in this direction;
the wind was from the other direction, this direction here (in-
dicating) and it just acted as a pall over the property. I am
not a smoke expert and was not down there for that particular
question, but it was a disagreeable situation.

MR. TUCKER: We will call it ihe output.

WITNESS: It was disagreeable and 1 was auxious to get
away from the dust as soon as I could.

Q. Now you say you have been there several times? A.
That is right.
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The witness was thereupon asked the following question:

“Q. What effect did it have upon you so far as your physi-
cal comfort was concerned?”

To the asking of which question the defendant, by its coun-
sel. objected, and the Court sutsained the objection, to which
ruling of the Court in sustaining the objection and refusing to
permit the question to be asked and answered the plaintiff, by
his counsel, duly excepted and prayed the Court to sign and
seal this his Nineteenth Bill of Exceptions, which is accord-
ingly done this 19th day of July, 1917.

Allan McLane. (Seal)
Plaintiff’'s Twentieth Bill of Exceptions.

After the happening of the events and the taking of testi
mony as set out in the aforegoing plaintiff's First, Second,
Third, Fourth, Fifth, Sixth, Seventh, Eighth, Ninth, Tenth,
Eleventh, Twelfth, Thirteenth, Fourteenth, Fifteenth, Six-
teenth, Seventeenth, Eighteenth and Nineteenth Bills of Ex-
ception, all of which are hereby referred to and incorporated
herein as fully as if set forth at length, the witness also testi-
fied that there was a great deal of neise from the plant, which
was continnous while be was there; that he knows the dimen-
sions of the plaintiff’s property; that the market value of the
plaintift’s property prior to the operation of the defendant’s
plant was $13,000 for the lot on the west side of Eighth street
running from Orleans street down to the dwelling houses and
including the little lot back of the dwelling houses, and $11,470
for the lot fronting on Eighth and Baltimore streets; that in
his judgment the present value of these properties is $4,960
for the one and $8,725 for the other.

The testimony of the witness then continued, as follows:

“Q. Now give your reasons for the first valuation and give
vour reasons for the second valuation afterwards? A. My
reasons for the first valuation is based on the fact that from
my personal experience down in that neighborhood the sales I
have made in the neighborhood—that is what would be Ninth
street (indicating on blackboard) or the Union Railroad, is in
the bed of Ninth street. 1 negotiated the lease on this prop-
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erty in 1902 (indicating) for the Townsend estate to Mr. . J
Gallagher, the builder, who established there a coal yard and
general supply business.

MR. RICHARDSON: It would be well at this time to tell
this Jury, so they will have it in mind, that lot (the Ninth
street lot) borders on the railroad. A. I would be very glad
to; this lot binds on the Union Railroad, which is abhout 2v
feet at this point above the level of the yard. T shall he giaa
to enlighten them in any way I can.

MR. RICHARDSON: That is the informatiiva I wanted you
to give them, it was 20 feet above and a coal yard. A. Now
this lot here has business facilities. I placed it at the rate of
$2 a front foot, which is $33.33 a front foot. Orleans street
is in the same condition as Baltimore street, it is not an open
street; it stops there, and 1 could not get through the William
Townsend estate and I negotiuted a lease for that in 1913, that
is this lot here (indicating) on a busis of §1.50 a front foot.
Now over here (indicating) Mr. Jackson built 27 houses and
he ereated ground rents on these houses of $42; the lots were
13 feet front and 75 feet deep; I sold these ground rents at
G per cent., which netted $700 per lot. This was at the rate of
about not quite $60 a front foot for these particular lots, be-
tween 50 and 60, but midway between those figures, these
particular lots 75 feet deep. On this particular lot (indicat-
ing) in 1912 1 secured for Mr. Jackson a mortgage of $3,000
from my friend, Mr. Charles T. Bagby, for three years, and in
1915, 1 have forgotten the date, but 1 will tell you in a minute
—F¢bruary, 1912, this morigage was secured for $5,000, for
three years at G per cent., and when the mortgage matured in
1915 Mr. Bagby, at my recommendation, renewed the loan to

Mr. Jackson for the same amount for another period of three
years.

Q. That, you say, was in February, 1915? A. February,
1915.

MR. CARMAN: Is that in fee simple? A. Yes, a fee-
simple mortgage on this property, and since then there has
not been any other transactions in this territory, except thisx
one here, Mr. Wager bought a little lot 51 feet front and 1635
feet deep from the same people, the Townsend people, for
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$2.500.  That was in 1909, August, 1909. That was estimated
10 be $16 a frout foot, with a depth ol only 51 feet. If youn
are familiar with that situation at all, vou know the gentle-
man built some houses here and practically has not any yard
to them. These are the dwelling houses, and the only dwell-
ing houses between Philadelphia road and Lombard street.

Q. You mean with the exception of the Jackson houses? A,
Jackson’s and these.

Q. Now, then, will you give us your reasons? A My rea-
sous for placing this value on the property was in view of
those particular sales which 1 made myself. and [ put that
viluation on Mr. Jackson's property.

MR, RICHARDSOX : Now at this point, $16 a front foot,
Mr. Wager bought that in fee? A. Yes, bought it in fee for
$2,500, but that is $16 a front foot based on 165. This gen-
tleman bought this lot, 165 feet on Eighth street and a front of
a1 feet on Philadelphia road, and « front of 51 feet on Orleans
street, and he did like any other man ought to, since he made
use of every possible foot and he built his houses on Eighth
street. Now in arriving at the rate per front foot that Wager
paid, 1 took 163 feet and divided it into $2500, and 1 think
it will show about ¥16 a front foot.

MR, TUCKER: $16.90.

MR. RICHARDSON : How much would that be under lease,
vou have been talking lease valuation? A. 1 am explaining
the sales uas thev actually took place. This was not a lease
and not an outright sale. These gentlemen are bound vuder
the terms of the lease, il they want to buy it out, they would
buy it at the rate of 6 per cent., and on this lot right next to
the railroad means §$33.33 per front foot, about $2 on the $33.
It is the interest on $33.33 at 6 per cent., and this particular
lot hiere (indicatiug) was at the rate of 150 feet, or §25 a front
foot. This one was sold at the rate of $16 a foot, and if you
wiant me to figure out what that would be on fee basix I will

tell you.

). Suppose you tell us what it would be. A. In other
words, thig particular lot here (indicating) means $2,333.10.
that is what it meaus, $2,333.10. This ground rent over here
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meant $1.000, $25 a foot; twenty-tive times 40 is $1.600, Thix
particular premises over here 1 will tell you what they wmean
(indicating). Each one of those Jots were at &700; a $42
ground rent meant §3:3.84 in running feet, 75 feet deep.

MR, RICHARDSON : Thart ix how you base yvour valuation
of this vacant lot? A. Ol no.

MR. RICHARDSON: You are giving that as his reasons;
if that is not his reason, then we ask that it be stricken out.
If he says that is not the reaxon for fixing the valuation.

THE COURT: I understand him to say it ix the reason.

WITNESS: That is one of many reasons.

MR. TUCKER: Take this Orleans street lot which you say
you valued at $13,000; you said that was your opinion of its
market value before December, 1915, Now just how did you
arrive at that, I understood you to figure

WITNESK (interrupting): 1 forgot to tell you about an-
other sale of land in the corner. it is marked Dennis (?), Mr.
Jackson sold a lot here 52 feet front with a depth of 131 feet
for $2,500.

MR RICHARDSON: What date? A, 1 will give it to you
with pleasure. That was May, 1910. There was no ground
rent in that at all, just simply a piece of vacant ground, and
Mr. Dennis built a little plant there, and if you go down there
you will see it, a little place, and be paid $48.07 a frout foot
for this corner lot; it was worth wore than an inside lot. 1
don’t base, in placing my valuation on thix 430 feet, 1 excluded
the street bed in Orleans street because 1 don't think it would
be right to value that street bed as a part of this lot and u
part of this lot (indicating), and you could not sell the lot
unless you bud uan opening, and so in estimating that 1 made
it 445 feet, and on the same basis 481 feet would hardly apply
to this, it would make the valuation on this particular piece
twice as much as I valued Mr. Jacksons lot. If you want me
to tell you how I arrived at my valuation, 1 will be glud to
tell you.

Q. Tell us. A. I estimated this portion of Mr. Jackson's
lot here about $1.62 a front foot.
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Q. On o leaxing baxis? A, On a leasing basix, or $27 a
front foot, and 1 think these figures are right: $26.90 a front
foor on 4435 feet, 1 think you will find makes $12,000, and on
this little piece (indicating) back here 1 estimated the value
of that particular picce, well about 1060, and 12, plus 1.
makes 13, On this part of Mr. Jackson's property, 240 feet.
having Fuirmount avenue ax an outlet., being 139 feet deep:
the average depih of this lot up here is abour 122 fest, and this
is 139 feet, and at this point 150 feet (indicating). This par-
ticular lot, T felt, was worth $30 a front foot, which makes
$7.200. This lot around here in Baltimore street 1 valued at
the same price. which you find is $3.270, and the aggregate
makes, i my figuring is correct, $11,470, is my judgment of
the valaation befure this plant was established.

Q. Now give your reasous for the valuations of the prop-
erty that you have given after the plant was established?

OBJECTED TO.

MR, CARMAN: In order that I may have my exception in
making the motion to strike out the answer, 1 would like to
vhjeet to that question at this time so that 1 may be permitted
to make @ motion to strike ont the answer if I don't think it is
adwmissible. 1 don’t see any objection to the form of the ques-
tion, but I anticipate what it wiil be.

OBJECTION OVERRULED.
EXCEPTION NOTED.

WITNERS: Perhaps 1 can sav it in this way; we have to
tuke ino consideration all the facts that we do possess our-
selves as to surronnding circumstances and sales of all kinds
in forming our ideas of value; that is the only way we have to
do it the sales we make ourselves, the facts we learn. 1 did
negotiate for the property and the offer was declined that 1
made, aud within the twelve months the same people de.
to sell on that proposition to them—

OBJECTED TO.
WITNESS:  Here is another sale right here. Thix proj-

erty was sold in August, 1916, when this plant was in opera-
tion over here, it sold for $6,500. It is 375 feet 10 inches front
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Rich last August.

MR. RICHARDSONXN : Public sale or forced sale? A. |
don't know the conditions.

Q. You know it was a forced sale?” A, 1 dou't know.
OBJECTED TO.

THE COURT: @ won't curtail Mr. Merriken in giving his
reasons, but 1 don’t want him to give the impression it was u
sale if he don't know about it.

WITNESS: T dont mean that. I sayv that ix one of the
reasons in arriving at my ideas of valuations and any other
real estate man bases his reasons on these ideas. 1 might say
thix lot sold for $800. 1t may have been a forced sale.

OBJECTED TO.

MR. OFFUTT: 1If the Court pleases, Mr. Merriken states
that property xold. he thinks it xold for $800. and he does not
know whether at public sale or private. The witness
ought to be instructed that he is not at liberty to discuss sales
unless he knows they are private sales and knows of hisx owun
personal knowledge something about them.

THE COURT: Mr. Merriken, you can give us yvour reasons
that they included any sales or private sales of which you
have personal knowledge, but you can’'t base your reasons on
forced sales.”

To which ruling the Court directing the witness {hat he
might not in part base his reasons upon forced sales of prop-
erty, plaintiff, by his counsel, excepted and prayed the Court
to sign and seal thix his Twentieth Bill of Exceptions. whicl
is accordingly doue this 19th day of July., 1917,

Allan McLane.  Seal)
Plaintiff's Thwenl y-first Bill of FEaceptions.

After the happening of the events and the taking of testi-
mony as set out in the aforegoing plaintiff’'s First, Second.
Third, Fourth, Fifth, Sixth, Seventh, Eighth, Ninth. Tenth.
Eleventl, Twelfth, Thirteenili, Fourtecntl, Fifteenth, Six-
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teenth, Seventeenth, Eighteenth, Nineteenth and Twentieth
Bills of Exception, all of which are hereby referred to and in-
corporated herein as fully as if set forth at length, the wit-
ness’ testimony continued, as follows:

“WITNESS: T might say this, I was not familiar with
the details of this particular sale, whether public or not; it
was sold by Mr. Rich as attorney.

THE COURT: You say you were not familiar with the
details? A. No sir, T know the sale was made and know the
figures, because Mr. Rich ’phoned them to me.

THE COURT: You don't know the kind of sale it was?
A. No sir.

MR. RICHARDSON: Don’t you know it was a foreclosure
of a mortgage on a ground rent on a vacant lot? A. No, I
don’t know what it was on, it may have been, and it may not
have been. I say to you frankly I don’t know.

THE COURT: He says he don’t know.
WITNESS: What is the question?

A. You are giving your reasons for valuing that $4,960
on the upper lot and lower lot of $8,725, after the plant of the
Shawinigan Company started.

THE COURT: The question was after December, 1915.

WITNESS: In view of all the facts and circumstances as I
nnderstand them, all these are estimates that we men take into
consideration. My judgment is that the value of Mr. Jackson’s
property at this time is $4,960 for this particular lot and
$8,725 for that particular lot.

Q. How much is that a front foot on that caluclation? A.
I estimate the value of this particular lot at $10 a front foot,
446 feet, and this little lot around here (indicating) at $600;
this lot here at $1.50 or $25 a front foot for 349 feet, and I
think you will find it makes $8,725, which shows an even
2,745 on this particular lot and a difference in this condi-
tion of $8,046.

Q. Sinece December, 1915, are there any changes in -the
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physical condition of that neighborhood which has influenced
You in putting your present valuation on that property now,
which were not there from your personal observation prior to
December, 19157

MR. CARMAN: OBJECTED TO, to reserve right to make
a motion to strike out. I see what Mr. Tucker is trring to
get at, and I think he is getting at something that is not rele-
vant.

THE COURT: Objection overruled now.
QUESTION REPEATED.

A. Sure.

Q. What are they?

OBJECTED TO.

OBJECTION OVERRULED.
EXCEPTION NOTED.

A. Before this time, in 1915, this plant was not in exist-
ence, not in operation at least, and houses, the community
here, was not subjected to the smoke and other things that
have been complained of in this particular case, the glare, the
s00t, ete., since that time, of course, it has affected the value of
this particular lot as well as it has affected the entire neigh-
borhood. I want to say this further in explaining myself—
that real estate is susceptible to all kinds of changes, to any
condition that is unusual, that is extraordinary, will affect the
value,

OBJECTED TO.

THE COURT: He is answering a specific question of “what
are they.” I think he had better confine himself to that.

MR. TUCKER: He has a right to show why these things
affect his judgment.

THE COURT: He specifies what they are and then gave
the reason.

MR. RICHARDSON: He has not testified to one sale since
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the plant has been started. now we certainly ought to know
what he is basing this opinion on. He har not testified to one
sale, and there has not been a sale within that section since
this plant started.

WITNESR: That is true. There has not been any sale made
in this territory.

THE COURT: The guestion is, what are they? Now you
can give any rensons that make vou think those things affected
this property.

WITNERR: 1 thought 1 explained thatl previous to 1915
this property (indicating) was not subjected—nor that prop-
erty tindicating) subjected to the gas and smoke and soot and
glare or flame or whatever you choose to call it, that comes
from this particular property; since that time the property
has heen subjected to it, and, in my judgment, has affected the
saleability of that property to the extent that I have indicated
in dollars and cents,

MR. TCCKER: 1 don’t think the witness has the right to
say to the extent.

MR, CARMAN: You move to strike out that part?

|2l

IR. TUCKER: Yes.

MR. CARMAN: 1 move to strike out all the rest of it:
that under the circumstances it is unfair to go to the Jury.
Now we have been brought into Court here presumably with
a4 nuisance case. and in an effort to show that we so operate
and maintain our plant down there as to make it a nuisance in
the community; now that of itself comprehends that the other
side will endeavor to show or have undertaken to show that
this smoke, dust, dirt or gas has some damaging effect; now
there is absolutely not one bit of evidence in this Record of
these things having any damaging effect. Now in the absence
of any proof of damage of any kind, should this witness be
allowed to come in here and sav the property is depreciated
in value and this plant, which has not eaused any damage, is
rexponsible for that depreciation. Now if there are any dam-
aging elements connected with the operation of that plant, we
have not hidden them byck in the four sides of our fences and
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kept them away from these people and made it impossible for
them to get in there and tell what the trouble is. Just what
dust or dirt we have in there they have been accessible to, and
have chemists the same as we have; we have turned them over
to them and let them come in there to take samples and to see
the effect and show the effect, and they have not done it. and
they have not shown any damages, and then they come in here
and undertake to get a real estate man to say that the prop-
erty has depreciated because these things are said to come out
of the stack. We have a right to operate our plant o long as
we don’t damage our neighbors. We own the plant and op-
erate it, and they have not shown any damages. Now how can
this real estate man speculate as to what damage the plant
has on the property?

MR. TUCKER: My brother has an idea that unless we can
show the output of a certain factory has some corrosive effect
upon property, that it don’t show any damages.

THE COURT: I think it must be something morve than the
mere naked opinion of the expert. I will sustain the motion.

MR. CARMAN: I make the motion to strike out the whole
answer as to this property since December, 1915,

THIZ COURT: An expert's opinion is not amy hetter than
anybody else’s opinion, when not based on some reasonable
reasun. The Jury are to pass on that reason. The whole
object in having an expert is that from his experience based
on his knowledge and the facts in his business, he can inform
the Jury. 1 will sustain the motion.

MR. TCCKER: What is the motion ?

MR. CARMAN: To strike out the witness' testimony as to
the reasons for these valuations. £4.960 and $8.725 on these
lots since 1915, not being based on any reasonable reasons as
an expert.”

To which action of the Court in granting the motion of the
defendant’s counsel to strike oui pari of the testimony of the
witness the plaintiff. by his counsel, duly excepted and prived
the Court to sign and seal this his Twenty-tirst Bill of Excep-
tions, which is accordingly doue this 19th duy of Julv, 1917,

Allan McLane. (Seal)
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Plaintiff's Twenty-second Bill of Exceptions.

After the happening of the events and the taking of testi-
mony as set out in the aforegoing plaintiff's First, Second,
Third, Fourth, Fifth, Sixth, Seventh, Eighth, Ninth, Tenth,
Fleventh, Twelfth, Thirteenth. Fourteenth, Fifteenth, Six-
teenth. Seventeenth. Eighteenth, Nineteenth, Twentieth and
Twenty-first Bills of Exception, all of which are hereby refer-
red to and incorporated herein as fully as if set forth at length,
counsel for the plaintiff announced that the direct examination
of the witness was concluded and counsel for the defendant
announced that there would be no cross-examination, where-
upon the Court adjourned for the day.

The next day, upon the convening of Court, counsel for the
plaintiff made the following statement:

“MR., TUCKER: What vour Honor struck out yesterday
was the testimony of Mr. Merriken in respect to the estimate
of Mr. Merriken as to his reasons for putting the value on this
property after December. 1915; in order not to have any con-
fusion about ir, yeur ITonor will recall 1 spoke about it to
vour Honor and 1 understood you to say at that rime what you
meant reallv to be stricken out was not only the witness' rea-
sons, but also the witness’ testimony as to the valuation itself,
and your Houor said at that time, after reflection on the part
of the Court. that vou thought that motion was a little too
Lroad, and that you would give me the opportunity to re
argue it to some extent thix morning.

THE COURT: What I said was that my mind was open.
1f 1 was wrong in ruling out the figures or valuation which he
gave since December, 1915, as well as his reasons therefor, 1
wis open 10 conviction. 1 understood the motion to be in view
of the reasons which he gave for those valuations, to strike
out his enfire testimony in reference to value since December,
1915; the valuations and the reasons therefor; and 1 sustain
that.

MR. CARMAN: That left in the value prior to the opera-
tion.

THE COURT: $13,000, and $11,470 on the other prior to



179

the erection of this plant, but strike out the subsequent valua-
tions and his reasons therefor.

MR. TUCKER: I would like to call Mr. Merriken for a few
questions. He has not been subjected to cross-examination, in
view of my misapprehiension of the Court’s ruling.

THE COURT: My ruling was that what ix stricken out ix
when he gives his valuation of the property after December,
1915, the figures and all his subsequent testimony bearing on
the reason; the motion was to strike that all out. and that 1
sustain.  What stays in is all his testimony before that as to
the values before 1915.

MR. TUCKER: Just as 1 said was my misapprehension of
the ruling vesterday.

THE COURT: The motion don't affect his valuation and
the reasons prior to December. 1915, that stavs in.

MR. TUCKER: 1 understand.

WILLIAM MERRIKEN RECALLED.

Q. T understood you to say yesterday that vou had great
deal of experience in this vicinity and knew of sales, cognizant
of sales for the last fifteen or 1wenty vears? A, | did.

Q. And 1 think you meutioned a great many two story
dwelling propositions in yvour testimony yesterday evening, if
1 remember correctly? A. 1 remember quite a number.

THE COURT: You can indicate them on the map?

WITNESS: Yes.

MR. TUCKER: T don't know whether vou save the benefit
of any experience in the way of industries and factories? A, 1
think not.

THE COURT: 1 understood there was no cross examination
of this witness and von started to ask liim one other question on

re-direct examination and then 1 thought vou said veu had
nothing more. 1Is this re-direct?

MR, TUCKER: Yo, it is not. The reason I did that.avas
because of a misapprehension as to the scope of the court’s rul-
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ing . and T am not under that misapprehension now, because the
court has cleared that up. I want to ask some questions which
I would not otherwise have asked.

MR. CARMAN: 1 don’t think the witness ought to be al-
Jowed to come hack and re-state his iestimony.

MRTUCKER: I don't think my brother ought to make any
objection under those eircumstances. The stenographic record
shows my misapprehension and it is a matter in the discretion
of the court. If the counsel were under that misapprehension

1 think in fairness 1 ought to be allowed to examine the
witness.

THE COURT: What I don't understand is why a possible
misapprehension as to the court’s ruling would justify bringing
Mr. Merriken back on the line indicated as to industrial condi-
tions. He was examined and presumably exhausted on the
question of two story dwellings and put on as an expert to give
valuations; now the only thing the court has done was to strike
out his values since the operation of this plant. That was the
last thing he was examined on. There was no cross-examina-
tion of him on any subject by the defence and you had the
privilege of taking him on re-direct and you said no, you would
not do it. Now even supposing you misapprehended the court’s
ruling about the reasons of the valuation since December, 1915
-—1 want to be perfectly fair to you, but 1 don’t see how that
entitles vou to recall him and go into an entirely new subject,
which you could have gone into on re-direct.

MR. TUCKER: I would have without turning him over, but
because of my misapprehension.

THE COURT: My ruling had nothing to do with the indus-
trial valuation.

MR. OFFUTT: Were you not bound to exhaust your wit-
ness on direct-examination?
MR. TUCKER: T was bound to exhaust him.

THE COUNRT: Is this not the testimony; he gave his valu-
ations of the property after December, 1915, and gave the rea-
sons, and if there was no objection thereto the court can only
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infer whether yon would have turned him over for c¢ross- exami-
nation or whether you would have gone on with him and ex-
hausted him on the values of the industrial basis. That ix a
mere suspicion. I had mot supposed you wanted to offer
values of industrial property down there?

MR. TUCKER: I didn’t. 1 want to show by this witness,
by his experience and competency to testify as to the ufility of
this piece of property of Mr. Jackson’s hoth before December,
1915, and after December, 1915, not only as a two-story develop-
ment but as a factory development. That is the purpose. 1
would not have cared to have gone into that, if the court pleases.
If the Court, in view of that motion, bad limited its rulings to
the witness’ reasons.

THE COURT: The stenographer’s notes do not indicate
that the motion only deals with tlhie witness’ reasons. On the
contrary, 1 asked the counsel at the conclusion of my ruling if
1 didn’t understand the motion went as far as to strike out the
figures as well as the reasons. After the case was finixhed you
gentlemen came to see me and brought up the question as to
whether I had not gone a little too far in striking out the figures
as well as the reasons, and I said 1 had an open mind and if
shown 1 was wrong 1 would reverse myxelf. I only say, in ex-
ercising that discretion, there was nothing to prevent counsel
vesterday after their understanding of the court’s ruling, there
was not anything to prevent them from taking an exception and
say now we will go on with Mr. Merriken and ask him a ques-
tion as to the industrial values, and that would have been up to
the other side whetlier they went in ou direct on their examina-
tion or re-direct. 1 want to be perfectly fair, but 1 think
I ought suxtain the objection on re-examination of My, Merri-
ken on the line indicated.”

“Q. (MR. TUCKER) You have testified that you are fa-
miliar with the Jackson property. Will you tell us for what
purpose it is adapted?”

To the asking of which question the defendant, by its coun-
sel, objected, and the Court sustained the objection, to which
ruling of the Court in sustaining the objection and refusing to
permit the question to be asked and answered, the plaintiff, by
his counsel, duly excepted and prayed the Court to sign amd
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seal this his Twenty-second Bill of Exceptions, which is ac-
cordingly done this 19th day of July, 1917.

Allan McLane. (Seal)

Plaintiff's Twenty-third Bill of Exceptions.

After the happening of the events and the taking of testi-
mony as set out in the aforegoing plaintiff’s First, Second,
Third, Fourth, Fifth, Sixth, Seventh, Eighth, Ninth, Tenth,
Eleventh, Twelfth, Thirteenth, Fourteenth, Fifteenth, Six-
teenth, Seventeenth, Eighteenth, Nineteenth, Twentieth, Twen-
ty-first and Twenty-second Bills of Exception, all of which
are hereby referred to and incorporated herein as fully as if
set forth at length, the witness was asked the following ques-
tion:

“Q. Will you tell us whether or not it is adapted for dwell-
ing purposes?”’

To the asking of which question the defendant, by its coun-
sel, objected, and the Court remarked: “I understand the ob-
jection goes to the extent of the recall of this witness on the
ground that he should have been exhausted in examination in
chief?” To which remark of the Court counsel for the defen-
dant answered “YES,” whereupon the Court sustained the
objection, to which action of the Court in sustaining the objec-
tion and refusing to allow the question to be put and answered,
the plaintiff, by his counsel, duly excepted and prayed the
Court to sign and seal this his Twenty-third Bill of Exceptions,
which is accordingly done this 19th day of July, 1917.

Allan McLane. (Seal.

Plaintiff’s Twenty-fourth Bill of Exceptions.

After the happening of the events and the taking of testi-
mony as set out in the aforegoing plaintifi’s First, Second,
Third, Fourth, Fifth, Sixth, Seventh, Eighth, Ninth, Tenth,
Eleventh, Twelfth, Thirteenth, Fourteenth, Fifteenth, BSix-
teenth, Seventeenth, Eighteenth, Nineteenth, Twentieth, Twen-
ty-first, Twenty-second and Twenty-third Bills of Exception,
all of which are hereby referred to and incorporated herein as
fully as if set forth at length, the examination of the witness
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was concluded, and the plaintiff, further to sustain the issuex
on his part joined, produced WILLIAM P. COLE, a witness
of lawful age, who, being first duly sworn, testified that he is
Clerk of the Circuit Court of Baltimore County and has been
engaged in real estate business more or less for from 20 to 25
years.

The testimony of the witness then continuned, as follows:

“MR. ULMAN: Any question about Mr. Cole’s qualifica-
tion?

MR. OFFUTT: You had better qualify him.

Q. You are familiar with values of real estate in that sec-
tion of Baltimore county where the Jackson property is lo-
cated? A. I have familiarized myself with some sales there
through the buyer and seller.

Q. Just state the basis of your knowledge and the extent
of your knowledge on valuations in that part of Baltimore
county. A. I know the lot which Mr. Jackson bought from
the Townsend estate, that information I received from the
buyer. I am acquainted with the lot upon which 27 houses
were built upon, upon which there is a $42 ground rent; that
information I received from the seller. I am acquainted with
the sales of Mr. Dotterwich, of a sale of a lot on Lombard
street. I am acquainted with a sale of Mr. Jackson to Mr.
Dennis of $2,500; that I received through the seller, and 1 veri-
fied the statement of this gentleman by examining the record
in the Clerk’s office. I also am acquainted with two other
pieces of property of Schluderberg and Monumental Brewing
Company and the Tungston lot.

Q. In the immediate vicinity? A. Yes, and that of Dot-
terwich, on Lombard street a little distance off.

Q. Are you acquainted with this piece of property? Have
vou see it? A. Yes, I have passed the property a number of
times, but lately I have been on it two or three times.

MR. ULMAN: Is that satisfactory to you as to his gualifi-
cations?

MR. CARMAN: No, sir.
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MR. ULMANXN: I think the witness is qualified and am
ready to ask bim the value of the property.

THE COURT: When you speak of obtaining information
from the purchaser as to the Jackson lot and then from the
seller of those 27 houses, you mean in either case Mr. Jackson?
A. Yes, Mr. Jackson leased the lots to Mr. Parr.

Q. You got the information from Mr. Jackson that he
bought and got the information from Mr. Jackson of the prop-
erty he sold? A. Yes sir.

MR. ULMAN: You also verified it by the records? A.
Yes, and Mr. Dotterwich I saw him. He bought a lot on
Lombard street which is 75 feet by 125 feet.

Q. You also speak of the Monumental Brewery property?
A. That I got my information from the records.

Q. You also speak of the property purchased by the Tungs-
ten Manufacturing Company? A. Yes, these two pieces of
property I got from the record.

Q. You say you are familiar with the property from inspec-
tion. A. Yes.

Q. And that you have been in the real estate business
throughout Baltimore county for 20 odd years? A. Yes, my
business has been principally around Towson.

Q. Your actual transactions? A. Yes, but I am familiar
with prices. I bought land for the Canton Company from the
Philadelphia road to Towson, when they had the right of way
dotted up from the Philadelphia, or from the railroad up to
Towson, where it joins the Maryland & Pennsylvania Rail-

road. 1 bought about $100,000 worth of property for the Can-
ton Company.

Q. From how many persons? A. I could not just tell you
now but I could name them almost.

Q. Well roughly? A. I suppose a dozen people.

Q. The Philadelphia road, and that strip is in the eastern
section of the county, is it not? A. Yes, Twelfth district, Bal-
timore county.
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Q. In what district is Towson? A. Ninth. T can tell yon
about the districts all right.

Q. What district is the Jackson property? A. Jackson
property, that is in the Twelfth district.

Q. Have you had dealings in the Twelfth district- A, Well,
in what way do you mean?

Q. 1 mean this real estate.

THE COURT: The Twelfth distriet is a pretty large dis-
trict.
WITXNESS: I don’t think 1 have. I think where it went

to the Philadelphia road, I think that is in the Fourteenth. 1
don’t just know the line, but I think so.

MR. RICHARDSON: The Philadelphia road is the dividing
line between the Twelfth and Fifteenth? A, Yes.

THE COURT: Have you finished qualifying him?

Q. What, in your opinion, was the value of the Jackson
property—?

THE COURT: First I asked whether you have finished
qualifying him?

MR. ULMAN: Yes.

Q. What is your opinion as to the value of the Jackson
property prior to December, 191577

To the asking of which question the defendant, by its coun-
sel, objected on the ground that the witness is not qualified as
an expert, which objection wax sustained, to which action of
the Court in sustaining the objection and refusing to permit
the question to be asked and auswered, the plaintiff, by bis
counsel, duly excepted, and prayed the Court to sign and seal
this his Twenty-fourth Bill of Exceptions, which is accordingly
done this 19th day of July, 1917.

Allan Mclane. (Seal)

Plaintiff's Twenty-fifth Bill of Exceptions.

After the happening of the events and the taking of testi-
mony as set out in the aforegoing plaintiff’s First, Second,
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Third, Fourth, Fifth, Sixth, Seventh, Eighth, Ninth, Tenth,
Eleventh, Twelfth Thirteenth, Fourteenth, Fifteenth, 8Six-
teenth, Seventeenth, Eighteenth, Nineteenth, Twentieth, Twen-
cv-first, Twenty-second, Twenty-third and Twenty-fourth Billx
of Exception, all of which are hereby referred to and incorpo-
rated herein as fully as if set forth at length, the testimony of
the witness continued as follows:

Q. You have mentioned how many sales of property in the
immediate vicinity of the Jackson property of which you have
knowledge, and I wish you would state within what period
these sales have taken place?

MR. OFFUTT: What is the object?
MR. ULMAN: 1 want to put it in proper shape.

THE COURT: Is it not within the province of the Court
10 say whether he has qualified or not?

MR. ULMAN: Yes, sir, but I want to be sure all the foun-
dations have been laid.

(). How many properiies are involved in the sales you have
named other than the Jackson property, and in what period
of time the sales of which you have knowledge taken place?
A. That I acquainted myself with?

Q. Yes. A. 1,2 3 4,5, 6 7—T.

Q. Over what period of time did those sales take place? A.
The sales and leases from 1913 up to 1916, I think it was.

MR. ULMAN: With that additional matter in the record, I
want to ask the question again as to the value of the Jackson
property prior to 1915.”

To the asking of which question the defendant, by its coun-
gel, objected, and the Court sustained the objection, to which
ruling of the Court in sustaining the objection and refusing to
permit the question to be asked and answered, the plaintiff, by
his counsel, duly excepted and prayed the Court to sign and
seal this his Twenty-fifth Bill of Exceptions, which is accord-
ingly done this 19th day of July, 1917.

Allan McLane. (8eal)
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Plaintiff's Twenty-sizth Bill of Exceptions.

After the happening of the events and the taking of testi-
mony as set out in the aforegoing plaintiff's First, Second,
Third, Fourth, Fifth, Sixth, Seventh, Eighth, Ninth, Tenth,
LEleventh, Twelfth Thirteenth, Fourteenth, Fifteenth, Six-
teenth, Seventeenth, Eighteenth, Nineteenth, Twentieth, Twen-
ty-first, Twenty-second, Twenty-third, Twenty-fourth and Twen-
ty-fifth Bills of Exception, all of which are hereby referred to
and incorporated herein as fully as if set forth at length, the
examination of the witness was concluded, and the plaintiff,
further to sustain the issues on hix part joined, produced WI1L-
LIAM E. FERGUSON, a witness of lawful age, who, being
first duly sworn, testified as follows:

‘MR. TUCKER: Where do you live? A. Windsor Hills.

Q. What is your business? A. Real estate broker, with
office at 217 St. Paul street.

Q. How long have you been in the real estate business? A.
I have been in it practically since I was 16 vears of age, or
about 19 or 20 years altogether.

Q. Tell us what opportunities you have had for valuing
property. 1 want to find out the extent of your experience in
Baltimore county and its environments. A. I have been called
upon in a good many instances for valuation for private fami-
lies; also qualified for the Pennsylvania R. R. and for property-
owners in condemnation proceedings to quite an extent. I
was one of the committee that valued all the Pennsylvania
Railroad holdings from Calvert Station to Cedar avenue, the
purpose of which was for information for the Interstate Com-
merce Commission. I have also done work for the Gas Cow-
pany and various individuals.

Q. You have been quite actively engaged in your profes-
sion? A, From the real estate eud 1 have bought and sold
property all over the city, and a great many pieces in Balti-
more county and in the State of Maryland, not all of the
counties in the State of Maryland. I have acted as a broker
in these transactions, have bought on my own account and
also on my account and other people’s. I have dealt to a
considerable extent in ground rents and factory properties
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and business properties and factory sites; all classes of prop-
erty, more or less.

Q. Are you connected with the Real Estate Board? A.
Yes, 1 am President at present of the Real Estate Board of
Baltimore City.

Q. Are you familiar with values of property in Highland-
fown and in the vicinity of Kighth street and Philadelphia
road? A. I am.

Q. How long have you been familiar with properties in that
section? A. I have been more or less familiar with the eondi-
tions in this section for the past ten years, particularly five
vears, the past five years.

Q. Tell us about your knowledge of sales and mortgages
and leases in that vicinity? A. I placed in the latter part of
1911, first part of 1912, for the Townsend people, for their at-
torneys, Baldwin & Baldwin, who came to me and asked for a
mortgage on the Townsend property on their holdings on
Eighth street and Philadelphia road at that time, and I have
carefully looked into the situation and found what they owned,
and I put the loan up to the trustees of the Institution for the
Relief of the Widows of the Protestant Episcopal Church, and
we went down and I obtained the loan, and my recollection is
the loan was $16,000; that was in 1911, or the first part of
1912. I was familiar with the leases from information I ob-
tained from the Townsend matter, and of leases for two lots on
the Philadelphia road, and also the Williamson Veneering
Company lot; the Oldenburg & Kelly purchase in 1905, and
also keep a record of every bit of information 1 can get in all
section of the county. The Jackson place, 1 knew of that at
the time I looked into this mortgage condition.

Q. Do you know where the property of the Baltimore
Monumental Brewery Company is? A. Yes.

Q. You know about that?

MR. RICHARDSOX: Art you speaking of the old Monu-
mental property?

WITNESS: I know of the lease that was made; I have a
record of the least that was made by the Monumental Brewery
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Company on Baltimore and Fifth streets, I have practically
everything in the neighborhood, except the purchase of the
Pennsylvania Power Company, T have not that sale.

Q. Do you know where the Tungsten property is? A. Yes,
I have that sale. *

Q. When was that? A. In July, 1916.
Q. You say you know about all the leases? A. Yes.

Q. You know where the Jackson property is situated? A.
Yes.

Q. Do you know where the property of the Shawinigan
Electro Products Company is? A. Yes.

Q. Can you tell us what purposes the Jackson property is
adapted for?

OBJECTED TO.
THE COURT: On the ground of his qualifications?

MR. CARMAN - Absolutely; he seems to be a qualified wit-
vess of Baltimore city, but when he gets down to Highlandtown
the only transaction is participated in were two. He qualifies
himself on the record of sales he has and just an ordinary
lawyer like I am can do the same thing. His actual participa-
tion in sales and purchases down there amount to two, the
Oldenburg & Kelly and the mortgage on the Oldenburg & Kelly
property.

MR. RICHARDSON: He didun't have anything to do with
that.

WITNESS: No, but I might add that 1 own property in
Highlandtown now.

Q. Whereabouts? A. On Third street and on Mt. Pleasant
street. 1 have bought and sold property in Highlandtown.

Q. What part of Highlandtown? A. Further to the south of
Lombard street.

THE COURT: South of Lombard street?
A. 1 think 206 is the number of a house on Third street.
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MR. RICHARDSON: On a paved street? A. Yes.
MR. CARMANXN: T dow’t think the man is qualified so far.
THE COURT: Can you qualify him any more?

MR. TUCKER: If the court pleases, here’is a man that tes-
tified he has actually participtated in half a dozen pieces of
property in that immediate vicinity.

THE COURT: He has not done that. He has participated,
according to his statement, in one wale, he has a knowledge or
sort of a knowledge of the others, but anyone might acquire
that. As Mr. Cole did, he got his first from the plaintiff and
then went down and verified it from the records of the court.
I don't think that has been held to constitute a man as a real
estate expert.

MR. TUCKER: How much land does that mortgage cover
that you speak about? A. Four hundred and forty-five feet on
the east side of Eighth, south of Orleans, running back to the
railroad 219 feet, conveved by a lease of $720, on the west side
of Eighth street and conveyed a ground rent, on the Philadel-
phia road, running south on Eighth street to Orleans, and con-
veying two leases of $140 and $160 of the Supply Company
property bought at the rate of $15 a foot.

Q. “ What percentage—

MR. OFFUTT: Have you abandoned your previons ques-
tion?

MR. TOCKER: What question?

MR. OFFUTT: You asked the witness the values and that
was objected to.

MR. TUCKER: 1 don’t think I asked him as to values.

THE COURT: I would only say in passing about procuring
that mortgage; from his statement I don’t know whether his
interest was to procure as much as possible for the borrower
on looking at the value of the property, to lend as much as pos-
sible with proper security; he might, as a conservative lender,
not have wanted to loan over $5,000, but representing the bor-
rower might have secured $6,000. . For. the reasons I have. al-
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ready expressed and from the decisions set out in Reynold's
Trial Evidence, Marviand Edition. in section 50 and section 52,
1 dow’t think the gentleman is qualified as an expert in this
case. (NOTIE: Section 50 read.) I don’t think the kind of
knowledge he has obtained of property in this district is suffi-
cient to qualify him in this case.

QUESTION REPEATED. which was as follows: “Can yvou
tell us what purposes the Jackson property is adapted for?”

To the asking of which question the defendant. by its counsel,
objected, and the Court sustained the objection,to which ruling
of the Court in sustaining the objection and refusing to permit
to be asked and answered. the plaintiff, by his counsel, duly ex-
cepted and prayed the court to sign and seal this, his Twenty-
sixth Bill of Exceptions, which is accordingly done, this 19th
day of July, 1917,

Allan McLane., (Seal)

Plaintiff's Twenty-seventh Bill of Erceptions.

After the happening of the events and the taking of testi-
mony as set out in the aforegoing plaintiff's First, Scecond,
Third, Fourth, Fifth, Sixth, Seventh, Eighth, Ninth, Tenth.
Eleventh, Twelfth, Thirteenth, Fourteenth, Fifteenth, Six-
teenth, Seventeenth, Eighteenth, Nineteenth, Twentieth, Twen-
ty-first, Twenty-second, Twenty-third, Twenty-fourth, Twenty-
fifth and Twenty-sixth Bills of Exception, all of which are
hereby referred to and incorporated herein as fully as if set
forth at length, the testimony of the witness then continued,
as follows:

“Q. You know the Jackson property? A. Yes, I do.

Q. You know the property of the Shawinigan Electro Prod-
ucts Company? A. Yes.

Q. Do you know when they began operations there? A.
Yes, it was some time the latter part of 1915.

Q. You can’t give the precise date? A. 1 don’t know the
precise date. 1 know about when the plant was being erected,
and I go down there quite frequently.

Q. You know the character of the property in that neigh-
borhood? °“A. I do.” o o
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Q. You have told us about your experience in that neigh-
borhood ; tell us how the property about which you have spoken
compares with this property in character?”

To the asking of which question the defendant, by its coun-
sel, objected, and the Court sustained the objection, to which
ruling of the Court in sustaining the objection and refusing to
permit the question to be asked and answered the plaintiff, by
his counsel, duly excepted and prayed the Court to sign and
seal this his Twenty-seventh Bill of Exceptions, which is ac
cordingly done this 19th day of July, 1917.

Allan McLane. (Seal)
Plaintiff's Twenty-eighth Bill of Exceptions.

After the happening of the events and the taking of testi-
mony as set out in the foregoing plaintiff’s First, Second,
Third. Fourth, Fifth, Sixth, Seventh, Eighth, Ninth, Tenth,
Eleventh, Twelfth Thirteenth Fourteenth, Fifteenth, Six-
teenth, Seventeenth, Eighteenth, Nineteenth, Twentieth, Twen-
ty-first, Twenty-second, Twenty-third, Twenty-fourth, Twenty-
fifth, Twenty-sixth and Twenty-seventh Bills of Exception, all
of which are liereby referred to and incorporated herein as
fully as if set forth at length, the witness was asked the fol-
lowing question:

“(Q). Have you had any experience with property of the same
character as this, as to values and so on?”

To the asking of which question the defendant, by its coun-
sel, objected, and the Court sustained the objection, to which
ruling of the Court in sustaining the objection and refusing to
permit the question to be asked and answered, the plaintiff, by
his counsel, duly excepted and prayed the Court to sign and
geal this, his Twenty-eighth Bill of Exceptions, which is ac-
cordingly done this 19th day of July, 1917.

Allan McLane. (Seal)

Plaintiff's Twenty-ninth Bill of Ewxceptions.

After the happening of the events and the taking of {esti-
mony as set out in the aforegoing plaintiff’s First, Second,
Third, Fourth, Fifth, Sixth, Seventh, Eighth, Ninth, Tenth,
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Eleventh, Twelfth, Thirteenth, Fourteenth, Fifteenth, Six-
teenth, Seventeenth, Eighteenth, Nineteenth, Twentieth, Twen-
tyv-first, Twenty-second, Twenty-third, Twenty-fourth, Twenty-
fifth, Twenty-sixth, Twenty-seventh and Twenty-eighth Bills of
Exception, all of which are hereby referred to and incorpo-
rated herein as fully as if set forth at length, the witness was
asked the following question:

“Q. If you have had any experience with property of the
same general character as this, tell us where it was and all
about it.”

To the asking of which question the defendant, by its coun-
sel, objected, and the Court sustained the objection, to which
ruling of the Court in sustaining the objection and refusing to
permit the question to be asked and answered, the plaintiff, by
its counsel, duly excepted and prayed the Court to sign and
seal this, his Twenty-ninth Bill of Exceptions, which is ac-
cordingly done this 19th day of July, 1917.

Allan McLane. (Seal)

Plaintiff's Thirtieth Bill of Exceptions.

After the happening of the events and the taking of testi-
mony as set out in the aforegoing plaintiff’s First, Second,
Third, Fourth, Fifth, Sixth, Seventh, Eighth, Ninth, Tenth,
Eleveuth, Twelfth, Thirteenth, Fourteenth, Fifteenth, Six-
teenth, Seventeenth, Eighteenth, Nineteenth, Twentieth, Twen-
tv-first, Twenty-second, Twenty-third, Twenty-fourth, Twenty-
fifth, Twenty-sixth, Twenty-seventh, Twenty-eighth and Twen-
ty-ninth Bills of Exception, all of which are hereby referred
to and incorporated herein as fully as if set forth at length, the
testimony of the witness continued as follows:

“Q. Have you observed the conditions upon the Jackson
lot since the operation of the Shawinigan Tlectro I’roducts
Company yourself personally? A. I have.

Q. Kindly tell us what you have observed? A. Ivery time
1 have been in this section during 1916 I have seen the opera-
tion of the Shawinigan plant emitting volumes of substances
from its smokestacks and producing considerable noise and
light. 1 have seep the substance from the smokestacks coming
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in all directions, north, south, east and west, going up in the
air and coming down.

Q. Have vou seen any of it coming down on Jackson’s
property? A. I have.

Q. Tell us how often you have observed that? A. I could
not say, two or three times; I have been down there altogether
since the plunt started operation and passed there and with
the specific purpose of noticing conditions. I have been there
probably twelve times in the last year.

Q. Tell us about it so far as the nature of this output and
its extent that yvou observed upon the Jackson property—as to
falling upon the Jackson property? A. 1 don’t know how
large these stacks are, they are big stacks in diameter; 1 think
they are capable of sending a big volume of smoke or what-
ever vou choose to call it; there are two of them there, and in
addition to their continuously emitting smoke, I have seen
the smoke coming out of the roof, out of the sides of the build-
ing, in addition to the smokestacks.

Q. Tell us what you hiave observed so far as the Jackson
lot is concerned. A, They are continually smoking, too, I
have seen them all hours of the day. I have not been down at
night time, but have been down there when more or less dark.
At one time I saw the plant at nine o’clock from some dis-
tance from it; what particularly caught me at that time was
the glare of the light, it being dark. 1 was on Chester street,
up at the top of the hill, that is a considerable distance from
the plant.

Q. Have you been on the Jackson property prior to the
Shawinigan plant beginning operation? A. I have, all over it.

Q. Tell us how the conditions compared after the operation
with those prior to the operation at the time you saw it? A.
In 1912 or 1911, when I made this special investigation down
there, of course there was no Shawipigan plant there. These
houses were built by Mr. Jackson, that he testified he built
and sold; there were practically no smoke conditions in the
neighborhood—continuous smoky conditions in the neighbor-
hood; there were houses on the Philadelphia road and Eighth



195

street, the Brewery plant was there, and the Williamson plant
was there.

Q. Was the railroad there? A. Yes, and railroad switches
on Baltimore street. Since that time—1I1 don’t think the Penn-
sylvania Power Company was there in 1912, I don’t think that
was there at the time.

MR. RICHARDSON: You don’t think the Pennsylvania
Power plant was there? A. I am not sure about that, I don’t
think so.

Q. Were you upon the Jackson property after the plant was
built and before the Shawinigan plant started up? A. The
Pennsylvania ?

Q. Yes. A. Yes.

Q. Go ahead and tell us the difference in condition the time
you saw it. A. In 1916 the Shawinigan plant was in opera-
tion and, of course, this condition of noise, smoke, light and
dust enveloping this whole surrounding section, immediate
surrounding section, puts a different phase upon the situation
than what it did before. It is a condition entirely different.

Q. Now you say you were acquainted with the physical con-
ditions there, the Philadelphia Railroad runs east and west,
does it not? A. Yes, with slight deflection.

Q. What is the next open street, street that may be traveled
going south?. A. Towards the city—Highland avenue.

Q. That is north, now south? A. Lombard street, Balti-
more street, you can get through Baltimore street, but 1 don’t
know whether it is a paved street.

MR. RICHARDSON: That is a good way to say it, ‘You
can get through it.’

Q. What have you to the east which separates this property
from the Oldenburg & Kelly property? A. There is a street
running north and south about 600 feet from the railroad
track, Eleventh or Twelfth street, Twelfth street, T think.

Q. Over on the Oldenburg & Kelly side? A. Yes.

Q. Where is the railroad with reference to this property?
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A. The railroad is 219 feet from Eighth street, that is east
and on the other side of the railroad, which is west of the
Oldenburg & Kelly property.

Q. What is between the Shawinigan and Pennsylvania Com-

pany. A. A strip of land between Schluderberg, and then
comes the cemetery.

(). How far west does that extend? A. That extends prob-
ably 1,500 to 2,000 feet.

Q. What is the nature of the development in between the
railroad, the cemetery, Philadelphia road and Baltimore
street? A, The Schluderberg is vacant property; then coming
eust is the Shawinigan and Tungsten to Baltimore street, the
Pennsylvania Power Company and some houses on the north of
Philadelphia road and Eighth, and a vacant lot of Mr. Jack-
son’s; houses that Mr. Jackson built and Dennis factory on
Fairmount and Eighth, and Williamson lot, and across the
street Williamson Veneer Factory and Steiner Mantel Works.
and some cork concern in there, and the vacant property and
Eastern Supply Company, and then the railroad.

Q. What proportion of these lots which you say you nego-
tiuted a mortgage for, would that whole tract of land that
vou have described in there compare with this development?
A. About one-eighth,

THE COURT: You mean the territory?

WITNESS: Yes, about one-eighth of it, I might add that I
have gone into that, have been very close with Baldwin & Bald-
win, and 1 know about the conditions five or six years ago in
connection with the Townsend property, quite a long while
before I heard of this sale to the Shawinigan people.

Q. What proportion of this tract that you have described
wiax owned by the Townsend estate? A. The Townsend peo-
ple owned from Baltimore street to the Philadelplia road on
both the east and west side of Eighth street, all the way
through, they owned probably half of that whole territory that
1 have mentioned, that whole territory that I have mentioned,
that is, east of the Jewish cemetery and the railroad.

Q. Now about bow much of the Towngsend bholdings did your
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mortgage cover, that you speak of ? A. It covered not quite a
thousand feet altogether.

Q. On what? A. There was more than 1,000 feet; 990 feet
ou Eighth street and 110 feet on Orleans street, little over 990
feet on Eighth street.

Q. Now in order to get it in the record, how far is it from
the railroad on Lighth approximately to the vacant property
which you say is owned by Schluderberg?

THE COURT: You meap the railroad on Ninth street?

MR. TCCKER: The railroad where it crosses the P’hiladel-
phia road on Ninth street to this vacant property? A. Of
Schluderbergs?

Q. Of Schluderberg’s? A. 1 could only approximate it;
219 feet to Eighth street, and Eighth street is 60 feet or 70
feet wide and 120 feet to the Shawinigan, and Shawinigan ix
probably less than 200 feet, that is 600 feet.

Q. How far is it from the Philadelphia road down to Bal-
timore street? A. That is, I should say, about 1,500 feet ; it is
177, 70, 445, 402.6, 558.10—no it is not quite that much-—340
and T0; cut out the 558.

Q. What investigations did you make of the values of prop-
erty in that section at the time you placed this mortgage? A.
1 went practically over the same situation that I went over
for the purposes of this case.

Q. What was that? A. I knew of the Oldenburg & Kelly
purchase and the subsequent selling—.

Q. Across the railroad? A. Yes, and also looked into the
leases at that time of the Townsends, thai they had made pre-
vious to this time; the Jackson lease and the Williamson Ve
neer Company leases and the Bastern Supply Company leases,
and looking over the whole situation at that time, the condi-
tions surrounding the whole section, the building that was
going on and the industries in the neighborhood and so on,
what the property was adapted for, the utility of the property.
I went very carefully into the whole situation.

Q. What experience did you bring to bear upon that investi-
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gation? A. I had about 13 or 14 years’ experience. 1 have
loaned quite a lot of money. I think I know when a loan is
safe. I made a careful investigation to get this money and I
got what they asked and was convinced it was a safe loan
myself and my conviction was borne out by Mr. Edward N.
Rich—.

OBJECTED TO convictions.

WITNESS: They got the money and loaned the money,
and they were a very conservative concern.

Q. Have you kept yourself acquainted with the transfers
that have been going on in that section since that time? A.
I think I know about all the transfers; I don’t know all of
them, because they have quite a lot of transfers in Canton.

Q. 1 am speaking about improvements in the vicinity of
Eighth and Philadelphia road. A. I have, yes. I keep myself
informed ; whenever a sale takes place I try to get all the in-
formation I can on it.

Q. That is your business? A. That is my business, to go
for the broker and ask him and take memorandas and file it in
the card system. In buying or selling property placed in my
hands for sale, I can determine more or less from this informa-
tion what the true value of the property is. 1 keep a record
of ground rents. I don’t know of anything else that can be
done in the real estate business to keep and secure better testi-
mony than what I do. I try to do everything to keep up to
date on it. That is all I can do; if any other ways, I don’t
know them. I would like to know them.

Q. Now have you made yourself familiar with all the sales
and transfers and mortgages in that vicinity? A. I have, in
this neighborhood. I didn’t get away from this immediate
neighborhood because I didn’t think it was necessary. I might
add that I don’t get any of this information from the plaintiff
in this case. I had a good bit of it before I ever heard of
this case.

Q. Now you have spoken about a loan—you have spoken
about this house of yours on Third street. How far is that
away from this tract? A. I think the house on Third street
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is about two squares from Lombard and Third streets, would
be five squares from Lombard and Eighth. There was anothe:
sale back quite a number of years ago that I was mixed up in,
I can’t recall the name of the street, along Itastern avenue.
along the B. & O. Railroad, a factory proposition.

Q. How far away is that? A. Along Eastern avenue, u
considerable distance from this.

MR. CARMAN: You say you don't know anything about it
now? A. 1 can’t tell you the circumstances; I was mixed up
in the sales, it just came to me; I have no way to tell you now
as it was a considerable time ago. I bave no records of it.
I was interested in the sale.

Q. Have you in charge any property in this immediate
vicinity for sale? A. I have; the mortgagees who own the
property opposite the Jackson property and the piece on the
Philadelphia road turned it over to me to sell. 1 might add
that I have sold a good deal of property in Baltimore county.
Lats week I put through a $300,000 sale on Rogers avenue and
a $6,000 deal the week before on Beaucroft road and Park
Heights avenue; also Bloomingdale avenue, and last fall six
acres along the Pennsylvania road on Wilkens avenue. I have
sold plenty of property in Baltimore city.

MR. CARMAN: Tell how far that was {rom this property.
A. It is a different direction.

Q. How many miles is I’ark Heights property from High-
landtown? A. About ten miles.

Q. How about Wilkens avenue property? A. That is at
least ten. 1 only mentioned them because vou seem to think
I have not done anything in Baltimore county.

THE COURT: Oh no, nobody questions that.

MR. TUCKER: You spoke of property that yvou had of the
Pennsylvaunia Railroad, some sales aud some purchases? A. 1
beg your pardon?

Q. You spoke of some property for the Pennsylvania Rail-
road, or testified to it? A. I never sold any. I have testified
for them. I have been employed by them.
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Q. In comnection with what property? A. Property on
Boston street, Linwood avenue and Boston street.

Q. What is the nature or character of that property?
A. That was wharf property and running down to the water.

Q. Have you had anything to do with the property of the
same general nature and character in the vicinity of Philadel-
phia road and Eighth street and if so, where?

OBJECTED TO.
THE COURT: 1x this for qualifying him as an expert?
MR, TUCKER: Yes.

THE COURT: I understand they are attempting to qualify
him as an expert. 1 would not go too far.

WITNESS: 1 sold property on Calverton road, I would com-
pare this property to it to some extent.

MR. CARMAN: As you go along tell how far it is from
here. A. This railvoad property on Calverton road from the
Shawinigan Electro products Company is about eight miles.

Q. On the other side of Baltimore City? A. Yes, and the Wil-
kens avenue property is probably ten or eleven miles. That
was sold to the Reliable Furniture Company for frame factory,
with railroad faeility and street car.

Q. What property of the same general character that yvou
had avything personally to do with; tell the property and the
nature and where it is located. A. In comparing them you
have tu lake into cousideration what this property could be
used for. Now I have sold property that could be used for
various purposes—

OBJECTED TO.

THE COURT: You can’t give your opinion as to the adap-
tability of this property.

MR. TUCCKER: I mean if you had any other property,
whether property was composed partly of a dwelling, two-story
development and part of factory. Tell us what that experience
was and where the property was.
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OBJECTED TO.

THE COURT: I think you ought to be confined to that;
if offering him as an expert you ought to ask him the fact
whether or not he has dealt in similar property to this.

Q. Have you or not in your experience as a real estate
broker dealt in property similar to this? A. I have.

Q. Now tell us where that property was?”

To the asking of which question the defendant, by its coun-
sel, objected, whereupon the Court made the following remark:
‘I think it ought to be limited to property in this vicinity; 1
don’t think he is qualified from selling property in other parts
of Baltimore county;” and the objection was thereupon sus-
tained, to which action of the Court in sustaining the objec-
tion and refusing to permit the question to be asked and an-
swered, the plaintiff, by his counsel, duly excepted and praved
the Court to sign and seal this his Thirtieth Bill of Lxcep-
tions, which is accordingly done this 19th day of July, 1917.

Allan McLane. (Seal)

Plaintiff's Thirty-first Bill of Exceptions.

After the happening of the events and the taking of testi-
mony as set out in the aforegoing plaintiff’s First, Se-o:
Third, Fourth, Fifth, Sixth, Seventh, Eighth, Ninth, Tenth,
Eleventh, Twelfth, Thirteenth, Fourteenth, Fifteenth, Six-
teenth, Seventeenth, Eighteenth, Nineteenth, Twentieth, Twen-
ty-first, Twenty-second, Twenty-third, Tweunty-fourth, Twenty-
tifth, Twenty-sixth, Twenty-seventh, Twentyv-eightl, Twenty-
ninth and Thirtieth Bills of Exception, all of which are herehy
referred to and incorporated herein as fully as if set forth at
length, the witness was asked the following question:

“Mr. Ferguson, are you familiar with the values of property
in the vicinity of Philadelphia road and Eighth street ?”

To the asking of which question the defendant, by its coun-
sel, objected, and the Court sustained the objection, to which
ruling of the Court in sustaining the objection and refusing to
allow the question to be asked and answered, the plaintiff, by
Lis counsel, duly excepted and prayed the Court to sign and
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seal this, his Thirty-first Bill of Exceptions, which is accord-
ingly done thix 19th day of July, 1917.

Allan McLane. (Seal)

Plaintiff’s Thirty-second Bill of Exceptions.

After the happening of the events and the taking of testi-
mony as set out in the aforegoing plaintiff’s First, Second.
Third, Fourth, Fifth, Sixth, Seventh, Eighth, Ninth, Tenth,
Iileventh, Twelfth, Thirteenth, Fourteenth. Fifteenth, Six-
teenth, Seventeenth, Eighteenth, Nineteenth, Twentieth, Twen-
ty-first, Twenty-second, Twenty-third, Twenty-fourth, Twenty-
fifth, Twenty-sixth, Twenty-seventh, Twenty-eighth, Tweniy-
ninth, Thirtieth and Thirty-first Bills of Exception, all of
which are hereby referred to and incorporated herein as fully
as if set forth at length, the witness was asked the following
question:

“Q. Mr. Ferguson, if vou are familiar with the values of
property in the vicinity of Philadelphia road and Eighth street,
tell us how you acquired them ?”

To the asking of which question the defendant, by its coun-
sel, objected, and the Court sustained the objection, to which
ruling of the Court in sustaining the objection and refusing to
allow the question to be asked and answered, the plaintiff, by
his counsel, duly excepted and prayed the Court to sign and
seal this, his Thirty-second Bill of Exceptions, which is aceord-
ingly done this 19th day of July. 1917.

Allan McLane. (Seal)

Plaintiff’s Thirty-third Bill of Exceptions.

After the happening of the events and the taking of testi-
mony as set out in the aforegoing plaintiff's First, Second.
Third, Fourth, Fifth, Sixth, Seventh, Eighth, Ninth, Tenth,
Eleventh, Twelfth, Thirteenth, Fourteenth, Fifteenth, Six-
teenth, Seventeenth, Eighteenth, Nineteenth, Twentieth, Twen-
ty-first, Twenty-second, Twenty-third, Twenty-fourth, Twenty-
fifth, Twenty-sixth, Twenty-seventh, Twenty-eighth, Twenty-
ninth, Thirtieth, Thirty-first and Thirty-second Bills of Ex-
ception, all of which are hereby referred to and incorporated
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herein as fully as if set forth at length, the witness was asked
the following question:

“Q. You have stated you have been on the Jackson property
and observed the operation of the Shawinigan plany, the output
of the stack upon the Jackson property. Kindly tell us wheiher
or not that affects the value at all of the Jackson property 2

To the asking of which question the defendant, by its coun-
sel, objected, and the Court sustained the objection, to which
ruling of the Court in sustaining the objection and refusing to
allow the question to be asked and answered, the plaintiff, by
his counsel, duly excepted and prayed the Court to sign and
seal this, his Thirty-third Bill of Exceptions, which is accord-
ingly done this 19th day of July, 1917.

Allan McLane. (Seal)
Plaintiff's Thirty-fourth Bill of Exceplions.

After the happening of the events and the taking of testi-
mony as set out in the aforegoing plaintiff’s First, Second.
Third, Fourth, Fifth, Sixth, Seventh, Eighth, Ninth, Tenth.
Ileventh, Twelfth, Thirteenth, Fourteenth, Fifteenth, Six-
teenth, Seventeenth, Eighteenth, Nineteenth, Twentieth, Twen-
ty-first, Twenty-second, Twenty-third, Twenty-fourth, Twenty-
fifth, Twenty-sixth, Twenty-seventh, Twenty-eighth, Twonty-
ninth, Thirtieth, Thirty-first, Thirty-second and Thirty-third
Bills of Exception, all of which are hereby referred to and in-
corporated herein as fully as if set forth at length, the w iness
was asked the following question:

“Q. What is your opinion as to the value of the Jackson
Jots which you said you were acquainted with?”

To the asking of which question the defendant, by its coun-
sel, objected, and the Court sustained the objection, to which
ruling of the Court in sustaining the objection and refusing to
allow the question to be asked and answered, the plaintiff, by
his counsel, duly excepted and prayed the Court to sign and
seal this, his Thirty-fourth Bill of Exceptions, which is accord-
ingly done this 19th day of July, 1917.

Allan McLane. (Seal)
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Plaintiff's Thirty-fifth Bill of Exceptious.

After the happening of the events and the taking of testi-
mony as set out in the aforegoing plaintiff’s First, Second
Third, Fourth, Fifth, Sixth, Seventh, Eighth, Ninth, Tenth.
Eleventh, Twelfth, Thirteenth, Fourteenth, Fifteenth, Six-
teenth, Seventeenth, Eighteenth, Nineteenth, Twentieth, Twen-
ty-tirst, Twenty-second, Twenty-third. Twenty-fourth, Twenty-
tifth, Twenty-sixth, Twenty-seventh, Twenty-eighth, Twenty-
ninth, Thirtieth, Thirty-first, Thirty-second, Thirty-third and
Thirty-fourth Bills of Exception, all of which are hereby refer-
red to and incorporated herein as fully as if set forth at length,
the witness was asked the following question:

Q. What is your opinion as to the value of the Jackson
lots prior to the uperation of the plant of the defendant com-
pany ?”

To the asking of which question the defendant, by its coun-
sel, objected, and the Court sustained the objection, to which
ruling of the Court in sustaining the objection and refusing to
permit the question to be asked and answered, the plaintiff, by
his counsel, duly excepted and prayed the Court to sign and
seal this, his Thirty-fifth Bill of Exceptions, which is aceord-
mgly done this 19th day of July, 1917,

Allan McLane. (Seal)

Plaintiff’'s Thirty-sizth Bill of E.rccptions.

After the happening of the events and the taking of testi-
mony as set out in the aforegoing plaintiff’s First, Second
Third, Fourth, Fifth, Sixth, Seventh, Eighth, Ninth, Tenth,
Eleventh, Twelfth, Thirteenth, Fourteenth, Fifteenth, Six-
teenth, Seventeenth, Eighteenth, Nineteenth, Twentieth, Twen-
ty-first, Twenty-second, Twenty-third, Twenty-fourth, Twenty-
fifth, Twenty-sixth, Twenty-seventh, Twenty-eighth, Twunty-
ninth, Thirtieth, Thirty-first, Thirty-second ,Thirty-third, Thir-
ty-fourth and Thirty-fifth Bills of Exception, all of which are
hereby incorporated herein as fully as if set forth at length,
the witness was asked the following question:

“Q. Will you kindly tell us what is your opinion as to the
value of the Jackson property which yon have heen speaking
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of since the operation of the plant of the Shawinigan Lleciro
Products Company ?”

To the asking of which question the defendant, by its coun-
sel objected, and the Court sustained the objection upon the
ground that the witness was not qualified, to which
ruling of the Court in sustaining the objection and refusing to
allow the gquestion to be asked and answered. the plaintiff, by
his counsel, duly excepted and prayed the Court to sign and
seal this, his Thirty-sixth Bill of Exceptions, which is accord-
ingly done this 19th day of July, 1917,

Allap McLane. (Seal)

Plaintiff's Thirty-seventh Bill off Exceptions.

After the happening of the events and the taking of testi-
mony as set out in the aforegoing plaintiff's First, Second.
Third, Fourth, Fifth, Sixth, Seventh, Eightl:, Ninth, Tenth.
Eleventh, Twelfth, Thirteenth, Fourteenth, Fifteenth, Six-
teenth, Seventeenth, Eighteenth, Nineteenth, Twentieth, Twen-
ty-first, Twenty-second, Twenty-third, Twenty-fourth, Twenfy-
fifth, Twenty-sixth, Twenty-seventh, Twenty-eighth, Twenty-
ninth, Thirtieth, Thirty-first, Thirty-second, Thirty-third, Thir-
ty-fourth, Thirty-fifth and Thirty-sixth Bills of Exception,
all of which are hereby referred to and incorporated herein ax

fully as if set forth at length, the witness was asked the follow-
ing question:

“Q. Basing your judgment upon your actual knowledge of
this, without regard to the fact that vou are a real estate
broker, will you kindly tell us what the value of the Jackson
property is at the present time?”

To the asking of which question the defendant, by its coun-
sel, objected, and the Court sustained the objection, to which
ruling of the Court in sustaining the objection and refusing to
allow the question to be asked and answered, the plaintiff, by
his counsel, duly excepted and prayed the Court to sign and
seal this, his Thirty-seventh Bill of Exceptions,which is accord-
ingly done this 19th day of July, 1917,

Allan McLane. (BSeal)
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Plaintiff's Thirty-cighth Bill of Exceptions.

After the bappening of the events and the taking of testi-
mony as set out in the aforegoing plaintiff's First, Second.
Third, Fourth, Fifth, Sixth, Seventh, Eighth, Ninth, Tenth.
Eleventh, Twelfth, Thirteenth, Fourteenth, TFifteenth, Six-
teenth, Seventeenth, Fighteenth, Nineteenth, Twentieth, Twen-
tvfirst, Twenty-second, Twenty-third. Twenty-fourth, Twenty-
fifth, Twenty-sixth, Twentyv-seventh, Twenty-eighth, Twenty-
ninth, Thirtieth, Thirty-fiest, Thirtv-second, Thirty-third, Thir-
tv-fourth, Thirty-fifth, Thirty-sixth and Thirty-seventh Bills of
ixception,, all of which ave hereby referred to and incorpo-
rated herein as fully as if set forth at length, the plaintifi an-
nounced that his case was closed.

Thereupon the defendant, by his counsel, offered the follow-
ing prayers:
Defendant’s First Pragyer.

The Court instruets the .Jury that there is no evidence in this
vase legally sufficient to entitle the plaintiff to recover under
the pleadings of the first count of the declaration herein filed,
and their verdiet shall, therefore, be for the defendant upon
the issues joined on said count.

Defendant’s Second Prayer.

The Court instructs the Jury that there is no evidence in this
case legally sufficient to entitle the plaintiff to recover under
the pleadings of the second conunt of the declaration herein filed
and their verdict shall, therefore, be for the defendant nupon
the issues joined on said count.

Defendant's Third Prayer.

The Court instructs the Jury that there is no evidence in
this case legally suflicient 1o entitle the plaintiff to recover,
and their verdict shall, therefore, be for the defendant.

The Court granted the first and second prayers of the defen-
dant and refused its third prayer, announcing that the refusal
ol the Jdefendant’s third prayer was due to the fact that it wa
covered by the other two, to which action of the Court in grant-
o ile first and second prayers of the defendant the plaintifl,

1

by bis counsel Culy excepted and prayed the Court to sign
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and seal this, his Thirty-eighth Bill off Exceptions, which is
accordingly done this 19th day of July, 1917,

Allan McLane. (Seal)

The above are proper Bills of Exception to be signed, the
cross-examination of witnesses resident in the neighborhood
and of the witness Lehman being set out very fully at the re-
quest of defendant’s counsel.

Lee F. Hecht, W. Gill Smith and
Knapp, Ulman & Tucker,
Attornevs for Plaintiff.
Robert R. Carman,
Keech, Wright & Lord.
Atrornevs for Defendant.
It is agreed that any of the samples of dust or dirt pro-

duced before the jury at the trial may be used by either party
in the argument before the Court of Appeals.

Lee I. Hecht, Keech, Wright & Lord,
W. Gill Smith, Robert R. Carman,
Knapp, Ulman & Tucker, Attys. for Defendant.

Attys. for Plaintiff.
State of Maryland,

Baltimore County, to Wit:

I, WILLIAM I. COLE, Clerk of the Circuit Court for Balti-
more County. do hereby certify that the aforegoing is a true
transcript, taken from the record and proceedings of said
Court in the therein entitled cause, in accordance with the
rules of the Court of Appeals relating thereto.

In Testimony Whereof 1 hereto subseribe my
name and afiix the seal of suid Circuit Court
(SEaL) this Gth day of September, A, ). 1917,

William P. Cole,
Clerk of the Circuit Court for Baltimore County.
Plaintiff’s Costs, $25.65
Defendant’s Costs, 5.35
Record, 25.00



