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/ U January 28, 1963
\A

Robert C. Murphy, Esq.
Deputy Attorney General
1201 Mathieson Building
Baltimore 2, Maryland

Dear Mr. Murphy:

Enclosed are copies of our opinion of July 12, 1960
and the "47 Lawyers' opinion in response later on in 1960.

See also Marshall v. Kansas City, Mo. , 355 S.W.
2d 877 (April 1962), upholding by 4-3 Kansas City's public
accommodations ordinance. I know of two cases pending at

trial level, Karson's Inn, Inc. v. M&CC Baltimore, Baltimore
City Superior Court, and a case in Wilmington, Delaware,

the name of which was not included in a letter I received
from Wilmington.

If T can be of more help, please call.
Very truly yours,

ALFRED H, CARTER

County Attorney ’#f#ﬂ’#,/

Richard J. Sincoff
Assistant County Attorney

AHC:RJS :md
Encls. :



IMPORTANT NOTICE

,' /r/‘_ L
Appellee’s Brief due to be filed :... ;-}L’ Z 7 A /e /(/j

If no brief is to be filed on or before this date, counsel will
please notify this office.

Counsel should also follow the assignment of this Court as
published in The Daily Record or contact the Clerk’s Office to
ascertain when this case will be assigned for argument AS THERE
WILL BE NO OTHER NOTIFICATION UNLESS SPECIALLY
REQUESTED.



oG T

ALED AUG 24 1963

In THE

Court of Appeals of Marylénd

SeetEMBER TERM, 1963

No. 29
MAYOR AND CITY COUNCIL OF BALTIMORE,
‘ Appellant,
V.
KARSON’S INN, INC,,
Appeliee,

APPEAL FROM THE SUPERIOR CoURrT o¥ Barymvore CiTy
(Epwin Hapiawn, Judge)

SUPPLEMENTAL APPENDIX OF APPELLANT

Joseph Allen i

City Solicitor,
Grorcge W. BAKER, JR.,
Deputy City Solicitor,

MarTIN B. GREENFELD,
Assistant City Solicitor,
For Appellant.

The Daily Record Co., Baltimore 3, Md,



Surp, Arp, 1

SUPPLEMENTAIL APPENDIX TO APPELLANT'S
BRIEF NO. 29

ORDINANCE
No. 1249

An ordinance to repeal and re-ordain, with amendments,
Sections 8, 9, 11 and 12 of Article 14A of the Balti-
more City Code (1950 Edition), title “Human Rela-
tions”, sub-title “Baltimore Equal Employment Op-
portunity Commission”, as said sub-title was ordained
by Ordinance No. 379, approved April 18, 1956, and
amended by Ordinance No. 409, approved July 6, 1960,
and to add a new Section 10A thereto, to follow im-
mediately after Section 10 thereof, amending the Equal
Employment Opportunity Ordinance in order to pro-
hibit in Baltimore City discrimination on the basis of
race, creed, color or national origin in certain places
of public accommodation which provide sleeping ac-
commodations or serve meals for a consideration, plac-
ing the administration and enforcement of this pro-
hibition within the Baltimore Equal Employment Op-
portunity Commission, changing the name of said Com-
mission to be Baltimore Equal Opportunity Commis-
sion, and providing for the continuation of the old
Commission in the new Commission, changing the
name of said sub-title to be “Baltimore Equal Op-
portunity Commission” and relating generally to the
prohibition of discrimination in certain places of public
accommodation in Baltimore City on the basis of race,
creed, color or national origin,

SecTioN 1. Be it ordeined by the Mayor and City Council
of Baltimore, That Sections 8, 9, 11 and 12 of Article 14A
of the Baltimore City Code (1950 Edition), title “Human
Relations”, sub-title “Baltimore Equal Employment Op-
portunity Commission”, as said sub-title was ordained by
Ordinance No. 379, approved April 18, 1956, and amended
by Ordinance No. 409, approved July 6, 1960, be and
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they are hereby repealed and re-ordained, with amend-
ments; that a new Section 10A be and it is hereby added
thereto, to follow immediately after Section 10 thereof; that
the name of the sub-title be and it is hereby changed
to “Baltimore Equal Opportunity Commission”, and all to
read as follows:

8. The Mayor and City Council of Baltimore finds that
the population of this city is composed of peoples of many
diverse racial, religious and other ethnic groups. The prac-
tice of discrimination in employment against members of
these groups and the consequent failure to utilize the pro-
ductive capacities of individuals to their fullest extent de-
prives large segments of the population of this city of
earnings necessary to maintain decent standards of living,
necessitates their resort to public relief and intensifies
racial, religious and ethnic intolerance thereby resulting
in grave injury to the public health and welfare. The prac-
tice by divers places of public accommodation of refusing
to accommodate and serve members of these groups also
tends to exacerbate intergroup relations thereby impairing
the public welfare. It is hereby declared to be the public
policy of this City to foster the employment of all persons
in accordance with their fullest capacities, and to accom-
modate and serve persons in divers places of public accom-
modation, regardless of the race, color, religion, ancestry
or national origin of such persons,

9. The term “person”, as used in this ordinance, shall
include an individual, partnership, corporation, union or
association, including those acting in a fiduciary or repre-
sentative capacity, whether appointed by a court or other-
wise. Whenever used in any clause prescribing and im-
posing a penalty, the ferm “person”, as applied to partner-
ships, unions or associations, shall mean the partners or
-members thereof and as applied to corperations, the officers
thereof. The singular shall include the plural and the mas-
culine shall include the feminine and neuter.

The term “employer”, as used in this ordinance shall
include every person, as hereinabove defined, who employs
fifteen or more employees, exclusive of parents, spouse
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or children of such person. The term, however, shall not
include fraternal, sectarian, charitable, religious or private
educational organizations but shall include any govern-
mental unit, agency or employee as to which the City
has the power to legislate.

The term “labor organization” shall include any organi-
zation which exists for the purpose, in whole or in part,
of collective bargaining or of dealing with employers con-
cerning grievances, terms or conditions of employment or
of other mutual aid or protection in relation to employ-
ment,

The term “employment agency” shall include every per-
son, as hereinabove defined, regularly undertaking in this
City, with or without compensation, to procure opportuni-
ties to work or to procure, recruit, refer, or place em-
ployees.

The term “employment” shall not include the employ-
ment of individuals as domestic servants nor the employ-
ment of individuals to serve in personal and confidential
positions. - '

The term “place of public accommodation” includes a
hotel, motel, inn or restaurant, meaning establishments
commonly known or recognized as regularly engaged in
the business of providing sleeping accommodations, or serv-
ing meals, or both for a consideration, and which are open
to. the general public. The term “place of public accom-
modation” does not apply to those establishments com-
monly known and recognized as boarding houses or room-
ing houses, to lunch counters or refreshment stands main-
tained in places of recreation or amusement such as bowl-
ing alleys, billiard halls, or swimming pools. Also the
term “place of public accommodation” does not apply to
those establishments dealing in alcoholic beverages where
the average daily receipts of the sale of alcoholic beverages
exceeds the average daily receipts of the sale of food nor
to that part or parts of such restaurant establishments
which part or parts are primarily devoted to the sale of
alcoholic beverages.
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The term “commission” means the Baltimore Equal Op-
portunity Commission created herein.

10A. An owner or operator of a place of public ac-
commeodation or an agent or employee of said owner or
operator shall not, because of the race, color, creed or na-
tional origin of any person, refuse, withhold from, or deny
to such person any of the accommodations, advantages,
facilities and privileges of such place of public accommo-
dation,

11. (a) There is hereby established the Baltimore Equal
Opportunity Commission which shall consist of nine mem-
bers who shall be appointed by the Mayor subject to ap-
proval by the City Council. Any five members of the Com-
mission shall constitute a quorum. They shall serve with-
out compensation but shall be reimbursed for all expenses
necessarily incurred. Each member of the Commission
shall serve for a period of three years and until his suc-
cessor is duly appointed and qualified, except that in the
case of those first appointed the terms shall be staggered
as follows: three to serve for one year; three to serve for
two years; and three to serve for three years. The mem-
bers of the Commission shall annually elect a chairman
from among the members of the Commission and shall
appoint a secretary. '

(b) The Commission shall appoint such personnel at
such compensation ag may from time to time be authorized
by the Mayor and City Council.

12. The Commission is authorized to and shall:

(a) Formulate and carry out a comprehensive educa-
tional program designed to eliminate and prevent prejudice
and discrimination based upon race, color, religion, national
origin or ancestry.

(b) Receive and investigate and seek to adjust all com-
plaints of unfair employment practices or unfair accom-
modation practices forbidden by this ordinance, but no
complaint shall be received unless made to the commission
within thirty days of such alleged unfair practice. Unfair
employment practices and unfair accommodation practices,
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or either, are referred to elsewhere in this sub-title as “un-
fair practices.”

{c) Make and publish, after a public hearing, appropri-
ate findings as a result of its investigations.

(d) From time to time but not less than once a year,
render to the Mayor and City Council a written report of
its activities and recommendations,

(e) Adopt such rules and regulations as may be neces-
sary to carry out the functions of the commission and to
effectuate the purposes and provisions of this sub-title.

(f) Consult with such advisory agencies and concilia-
tion councils as will aid in effectuating the purposes of this
sub-title,

(g) Have power to administer oaths and issue sub-
poenas to compel the attendance and testimony of wit-
nesses and the production of books, papers, records and
documents relevant or necessary for its investigations and
proceedings, the same to be served by the Sheriff of Balti-
more City or any of his deputies. In case of disobedience
to a subpoena, the Commission may apply to the Court
of appropriate jurisdiction of Baltimore City for an order
requiring the attendance and testimony of witnesses and
the production of books, papers, records and documents.
The Court of appropriate jurisdiction of Baltimore City
may, in case of contumacy or refusal to obey a subpoena
for the attendance and testimony of a witness, or the pro-
duction of books, papers, records and documents, after
notice to the person subpoenaed as a witness or directed
to produce books, papers, records and documents and, upon
finding that the attendance and testimony of such witness,
or the production of such hooks, papers, records and docu-
ments, as the case may be, is relevani or necessary for
the investigations and proceedings of the Commission, is-
sue an order requiring the attendance and testimony of
such witness and the production of such books, papers,
records and documents, and any failure to obey such order
of the Court of appropriate jurisdiction of Baltimore City
may be punished by such Court as a contempt thereof.
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SEC. 2. And be it further ordained, That the Baltimore
Equal Opportunity Commission herein provided for is a
continuation of the Baltimore Equal Employment Oppor-
tunity Commission now functioning pursuant to Ordinance
379, approved April 18, 1956, as amended by Ordinance 409,
approved July 6, 1960. Nothing in this ordinance shall be
construed to affect or interrupt the continuity of the former
Baltimore Equal Employment Opportunity Commission or
the membership thereof or the appropriations thereto. It
is the intent of this ordinance with respect to the former
Baltimore Equal Employment Opportunity Commission
simply to change the name and to enlarge the Quties there-
of.

Sec. 3 And be it further ordained, That this ordinance
shall take effect from the date of its passage.

Approved June 8 1962.
{signed) J. HaroLD GRADY,
Mayor of Baltimore City.
(signed) Puririr H. GoopMman, '

President of the City Council
of Baltimore.

Presented to His Honor, the Mayor, this 5th day of June
1962,

By order, Epwarp L. HeavLy, Jr.,
Chief Clerk.

A True Copy

C. MEREDITH Boyce,

Treasurer,
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KARSON’'S INN, INO.,, PETITIONER
V8.

ates between restaurants and
taverns because the City Council
intended to end segregation in one
but not the other. The purpose of
the Ordinance is to afford every-
one the right to eat in certain|
public places, but not the right to|
drink in such places. |

MAYOR AND CITY COUNCIL OF
BALTIMORE, RESPONDENT

Robert F. Skutch, Jr., John J. Ghingher, Jr., and Weinberg

& Green, for petitioner.

Prancis B, Burch, City Solicitor; George W. Baker, Jr.,,,

Deputy City Solicitor; and Mart
Solicitor, for respondent.

in B. Greenfeld, Assistant City

MEMORANDU
HARLAN, J.—

Petitioner, Karson’s Inn, Inec.,
seeks a Declaratory Judgment
pursuant to Article 31A, Section 2
(Maryland Code, 1957 Edition),
as to the validity of Ordinance No.
1249, approved June 8, 1962, by
the Mayor and City Council of
Baltimore, hereinafter known as
“Respondent.” The Ordinance
amended Article 14A of the Balti-
more City Code, and took effect as
of June 8, 1962, as an Ordinance
of the City of Baltimore. The pe-
titioner is a Maryland corporation
regularly engaged in the restau-
rant business serving food and
aleoholie beverages for considera-
tion. The Petitioner's business
comes within the purview of Or-
dinance No, 1249,

Karson's Inn, Inc., is located at
5104 Holabird Avenue, Baltimore,
Maryland. The Petitioner has sub-
mitted a floor plan which shows
the division of the restaurant into
six distinet areas.

(a) Area “A" is the Main Din-
ing Room and seats 150 persons.

(b) Area “B” ig a Dining Room,
seating 55 persons.

(e) Area “C” is a Cocktail
Lounge, seating 18 persons at the
bar and a total of 46 persons at!
the seven booths.

(d) Area “D” is a Waiting|
Room or Lounge, seating approxi-
mately 25 persons.

(e) Area “E" is a Stag Bar and
seats 14 persons at the bar and a
total of 20 persons at the five
booths.

(f) Area “F" seats a total of 13
persons at the tables located
therein.

Both food and aleoholic bever-
ages are served in every area ex-
cept Area “D”, where only alco-
holic and non-alcoholie beverages
are served. Only aleoholic and non- |
aleoholie beverages are served at
the bar in Area “C". For the pe-
riod January 1, 1961, through De- |
cember 31, 1961, the percentages
of the gross receipts from the sale
of food as compared to alcoholic |
beverages in each of the following !
areas were approximately as fol-
lows : i

Area “A" |
Food 0% |
Aleoholic Beverages 30% |
Area “B” '
Food T0%
Alcoholic Beverages 30% 1
Area “C" |
Food 4.0?0
Alcoholic Beverages 60%
_i_aran “n
‘Food None
Alcoholic Beverages 809
Non-aleoholic Beverages 209
Area “E"
Food 25%
Alcoholic Beverages 5%
Area “F”
Food 609
Aleoholic Beverages 40%

It has been an established policy
of Karson's Restaurant to refuse
to serve Negroes. It is contended
that the effect of Ordinance No.
1249 is to deprive the Petitioner
of this right to serve whomever it
pleases.

The Petitioner contends that
Ordinance No. 1249 is discrimina-
tory and unconstitutional, and that
it therefore should be declared
null and void in this proceeding.
The Petition for Declaratory Judg-
ment presents three principal is-
sues.

1. IS THE CLASSIFICATION
MADE IN ORDINANCE NO. 1249
A REASONABLE ONE IN CON-
FORMITY WITH THE EQUAL
PROTECTION CLAUSE OF THE
14TH AMENDMENT TO THE
CONSTITUTION OF THE
UNITED STATES AND AR-
TICLES 19, 23, AND 44 OF THE
DECLARATION OF RIGHTS OF
THE CONSTITUTION OF
MARYLAND?

2. IS THE WORDING OF OR-
DINANCE NO. 1249 SO VAGUE,
INDEFINITE, OR UNCERTAIN
AS TO VIOLATE THE DUE
PROCESS CLAUSE OF THE
14TH AMENDMENT?

3. IS ORDINANCE NO. 1249
OR ANY PART THEREOF IN
CONFLICT WITH ARTICLE 27,
SECTION 5% (MARYLAND
CODE 1962 SUPP.), COMMONLY
ENOWN AS THE TRESPASS
STATUTE; AND THEREFORE
INVALID UNDER THE CONSTI-
TUTION OF MARYLAND?

I

To determine the first issme, it
is necessary to set out pertinent
parts of the Ordinance. Section
10A of the Ordinance is the basis
of this litigation; it states:

“An owner or operator of a
place of public accommodation
or an agent or employee of said
owner or operator shall not, be-
cause of the race, color, creed
or national origin of any per-
son, refuse, withhold from, or
deny to such person any of the
accommodations, advantages, fa-
cilities and privileges of such
place of accommodation.”

The City Council in Section 8
of the Ordinance states the pur-
pose for the enactment of this
measure :

“The practice by diverse
places of public accommodation
of refusing to accommodate and
serve members of these groups
(diverse racial, religious and
other ethnic groups) also tends
to exacerbate intergroup rela-
tions thereby impairing the pub-
lic welfare. It is hereby declared
to be the public policy of this
City to foster the employment
of all persons in accordance
with their fullest capacities, and
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the race, color, religion, an-
cestry or national origin of such
persons.”

In Section 9, “place of public

aceommodation” is defined:

“The term ‘place of publie ac-
commodation’ includes a hotel,
motel, inn or restaurant, mean-
ing establishments commonly
known or recognized as regu-
larly engaged in the business of
providing sleeping accommoda-
tions, or serving meals, or both
for a consideration; and which
are open to the general public.
The term ‘place of public ac-
commaodation’ does not apply to
those establishments commonly
known and recognized ns board-
ing houses or rooming houses,
to lunch counters or refresh-
ment  stands maintained in
places of recreation or amuse-
ment such as bowling alleys, bil-
liard halls, or swimming pools.
Also the term ‘place of public
accommodation’ does not apply
to those establishments dealing
in aleoholic beverages where the
average daily receipts of the sale
of alcoholic beverages exceeds
the average daily receipts of the

|that the consumption of alcoholie

I

| tain segments of our society a feel-

2. The City Couneil recognizes:i
beverages might have a detrirnmltai'I
effect on standards of human con-
duet ; that there still exists in eer-

ing of racial prejudice; that the
mixing of races in establishments
where large quantities of aleoholic
beverages are consumed could lead
to alcoholie-inspired violence. The
purpose of the classification there-
fore is to minimize the possibilities
of racial disturbance by excluding
such publie establishments and
parts of such establishments where
the sale of aleoholic beverages pre-
dominates.

The first state of facts rests on
the distinetion between restaurant
and taverns. The Ordinance de-
fines restaurants as those estab--
lishments where the average daily
receipts of the sale of food exceed
the average daily receipts of the
sale of aleoholic beverages. This
|is the same definition as used in
| Article 2B, Section 2(p) (Mary-
land Code, 1957 Edition), relating
to the aleoholic beverage laws. By
the same token, the Ordinance ex-
cludes from the scope of the defini-
tion those “parts of restaurant
establishments . . . primarily de-|
voted to the sale of aleoholic
beverages.” The distinetion be-|
tween restaurants and tavens is a|
reasonable distincetion in principle
on which the elassification counld be
based, and it therefore provides a
sufficient basis in faet for the clas-|
gification, The fact that the City
Couneil recognizes a difference be-
fween restaurants and taverns
and treats them differently in
Ordinance No. 1249 supports the
classification.

sale of food nor to the part or

| parts of such restaurant estab-

lishments which part or parts
are primarily devoted to the
sale of alcoholic beverages.”

This definition and classification
of “place of public accommoda-
tion” is challenged by the Peti-
tioner as being in violation of cer-
tain provisions in the United
States and Maryland Constitutions
providing for equal treatment un-
der the laws., Due to the similarity
of the constitutional rights pro-
tected by the Kederal and State
Constitutions in this area, the Or-
dinance will be considered under
the Equal Protection Clause of
the 14th Amendment of the Fed-
eral Constitution.

In Lindsley wvs. National Car-
bonie Gas Co.,, 220 U. 8. 61, the
Supreme Court stated the rules for
determining whether a statutory
classification meets the require-
ments of the equal protection
clanses:

“1. The equal protection
clause of the 14th Amendment
does not take from the State
the power to classify in the
adoption of police laws, but ad-
mits of the exercise of a wide
scope of discretion in that re-
gard, and avoids what is done
only when it is without reason-
able basis and therefore is

i murely arbitrary.-

“2, A classification having
some reasonable basis does not
offend against that clause
merely because it is not made
with mathematical nicety or be-
cause in practice it results in
some unequality.

“3. When the classification in
such a law is called in question,
if any state of facts reasonably
can be conceived that would sus-
tain it, the existence of that
state of facts at the time the
law was enacted must be as-
sumed.

“4, One who assails the classi-
fication in such a law must carry
the burden of showing that it
does not rest upon any reason-
able basis.”

In MeGowan vs, Md., 366 U. 8.
420 (1961),

the 14th Amendment in this re-
spect. This litigation challenged
the constitutionality of Article 27,
§ 521, as amended, which regu-
lated and proscribed the sale of
various commodities on Sunday.
In upholding the statutory classi-
fication, the Court said:

“, . . the Court has held that
the Fourteenth Amendment per-
mits the States a wide scope of
diseretion in enacting laws
which affect some groups of
citizens differently than others.
The constitutional safeguard is
offended only if the classification
rests on grounds wholly irrele-
vant to the achievement of the
State’s objective. State legis-
latures are presumed to have
acted within their constitutional
power despite the fact that, in
practice, their laws result in
some unequality, A statutory
diserimination will not be set
aside if any state of facts rea-
sonably may be conceived to
justify it.”

In finding a state of facts to
reasonably justify the classifica-
tion, the Court said:

“It wounld seem that a legis-
lature could reasonably find that
the Sunday sale of the exempted
commodities was necessary
either for the health of the popu-
lace or for the enhancement of
the recreational atmosphere of
the day.”

In further justification of the
classification, the Court said:

“The record is barren of any
indication that this apparently
reasonable basis does not exist,
that the statutory distinctions
are invidious, that local tradition
and custom might not rationally
call for this legislative treat-
ment,”

From the foregoing, it is ap-
parent that the classification in the
Ordinance will meet the require-
ments of the 14th Amendment if
“Any state of facts reasonably may
be conceived to justify it,”" and if
it does not rest “On grounds wholly
irrelevant to the achievement of
the State's objective.”

Specifically at issue in this Peti-
tion for a Declaratory Judgment is
the classification of “place of pub-
lic accommodation” based on the
relative sales of alcoholic bever-
ages and food. What faects could
reasonably by conceived to justify
this statutory diserimination? The
Respondent proposes two sets of

to accommodate and serve per-
sons in diverse places of public
accommodation, regardless of

facts for consideration as a rea-
sonable basis for the legislation, °
1. The -classification differenti-

the Supreme Court
again had occasion to construe

The second states of facts pro-
Iposed by the Respondent rests on
| the principle that the City Couneil
|by restricting the coverage of Or-
dinance No. 1249 to establishments
where the sale of alcoholic bever-
ages is not predominant could rea-
sonably have sought to minimize
{the danger of aleoholic-inspired
|violence while enacting legislation
|that would advance the meritori-
ous principle of equal opportunity
for all people.

The question of whether this
faet situation would justify the
classgification should be determined
by reference to the issue of
whether there is merit to the ra-
tionale that the likelihood of racial
outbursts is greater in an estab-
lishment where the sale of alco-
holic beverages is primary than in
‘un establishment where it is not.
|This Court finds that this ration-
|ale does have merit, and that the
1elnss;inoalim1 is a valid and reason-
able attempt to minimize the vio-
lence of which the City Couneil
was apprehensive while furthering

The possibility that the legisla-
tive purpose of desegregation with-
out conflict could be better
achieved by exeluding every res-
taurant and tavern where alco-
holie beverages are sold from the
purview of the statute does not
affect the valldity of (hechassi-
fleation, In Allied American Mu-
tual Fire Insurance Co. vs. Com-
missioner of Motor Vehicles, 219
Md. 607, 624 (1959), involving
classification of insurance com-
panies, the Court said:

“If the classification made by
the legislature is otherwise jus-
tified, there can be no sound com-
plaint that the legislative pur-
pose might be better or more
fully achieved by other or more
expansive and inclusive legisla-
tion.”

The fact that the standard of
50% has been adopted and that in
establishments where the food sales
constitute 499 or 519 of the total
the resultant distinetion would be
slight does not act to invalidate
the Ordinance. All classification
involves drawing a line; and, if
the classification is reasonable, the
distinction in degree which it im-
poses will be valid. For example,
the Unemployment Compensation
Act of Alabama provided benefits
for workers of employers who em-
ployed eight or more persons. The
argument was made in the Su-
preme Court that there was no
distinction between an employer
of seven persons and one of eight,
and therefore the classification was
unconstitutional. (Carmichael wvs.
Southern Coal & Coke Co., 301
US 495, 510 (1937) ). In upholding
the classification, the Court said
(301 US at 510-511) :

“Distinctions in degree, stated
in terms of differences in num-
ber, have often been the target
of attack, see Booth vs. Indiana,
237 US 391, 397, 59 L. Ed. 1011,
1017, 85 8. Ct. 617. It is argued
here, and it was ruled by the
court below, that there can be
no reason for a distinetion, for
purposes of taxation, between
those who have eight. Yet, this
is the type of distinction which
the law is often called upon to
make. It is only a difference in
numbers which marks the mo-
ment when day ends and night
begins, when the disabilities of
infancy terminate and the
status of legal competency is
assumed. It separates large in-
comes which are taxed from the
smaller ones which are exempt,
as it marks here the difference
between the proprietors of larger
businesses who are taxed and the
proprietors of smaller businesses
who are not.”

In finding the classification
valid, this Court feels that the
statement of the Supreme Court
in MeGowan vs. Md., supra, is ap-
plicable. Here too, there is no in-
dieation that the proposed reason-
able basis does not exist, that the
statutory distinctions are invidi-
ous, or that local tradition and
custom might not rationally eall
for this legislative treatment.

II

The second issue raised by Peti-
tioner's contention is that the
wording of the Ordinance is vague,
indefinite, and so obscure as to be
lacking in a definite standard of
conduct by which he may bhe
guided. Petitioner challenges the
validity of the terms “average
daily receipts” and “part or parts
of such restaurant establishments
which part or parts are primarily
devoted to the sale of alcoholic
beverages.”

MANDELL-BALLOW
EABST—Baltimore 8t. at Commerce
MU. 5-7900
isterstown Rd. at Rogers
MO, 4-8700

Restaurants — Sandwich Bhops
Party Planners |

WEST—Re

phrase “average daily receipts” is
vague, indefinite, and uncertain be-
cause Pgtirimmr’s total receipts
vary from day to day and from
time to time; and, moreover, be-
cause 'etitioner is “uncertain and
insecure” as to the period of time
he should use in averaging said
receipts.

Regulation No. 4, adopted by the
Baltimore IEqual Opportunities
Jomimission, aecting pursuant to
authority vested by the City Coun-
cil in Ordinance No. 1249, clearly
states the eriteria for determina-
tion of the phrase “average daily |
receipts.”

“Average Daily Receipts. (1)
The total annual receipts of the
sale of aleoholic beverages and
the total annual receipts of the
sale of food in establishments
dealing in alcoholic beverages
shall be each divided by the total
number of days that such estab-
lishment was open for business
during said annual period. The
resulting two percentages shall [
be determinative of ascertaining, I
for the succeeding annual pe-
riod, whether or not it is a
‘place of public accommodation’
where ‘the average daily re-
ceipts of the sale of alcoholie
beverages exceeds the average
daily receipts of the sale of
food’ (as these terms are used
in Ordinance No. 1249 of the
Mayor and City Council of Bal-
timore, approved June 8, 1962.).

“The first annual period to be
used in making the above de-
termination sha¥ be the annual
period ending December 31,
1961, and each sueceeding an-
nual period shall be coterminus
with the calendar year."

Other provisions are made for
those establishments which open
on or after June 1, 1962,

Whether or not an establishment
is one where the average daily
receipts of the sale of aleoholic
beverages exceeds the average
daily receipts of the sale of food
is readily ascertainable and defi-
nite.

The term *part or parts of such
restaurant establishments which
part or parts are primarily de-
voted to the sale of alcoholic bev-
erages” is also sufficiently definite
so as to satisfy the requirements
of the 14th Amendment. It is ob-
vious that the term “part or parts”
refers to a room or rooms or some
other clearly delineated area of
the restaurant establishment. The
standard of measure imposed by
the word “primarily” in the con-

|
|

the principle of equal opportunity. | text of the definition of places of

public accommodation refers, of
course, to those rooms in which
receipts for food are less than the
receipts for aleoholie beverages,
This Court feels that this is the
only reasonable interpretation and
that the standaid is elear and rea-
sonahle. -

The case of MeGowan vs, State,
220 Md. 117 (1959), prescribes
standards for determining wheth-
er the wording of a statute is free
from the defect of being uncon-
stitutionally vague, Here the Court
was construing the phrase “goods
customarily sold at bathing
beaches, ete.” The wording in Or-
dinance No. 1249, when considered
in light of the fact situation and
standards of the McGowan case,
supra, might be and is held to be
of sufficient certainty to satisfy
constitutional requirements.

IIT

Petitioner further contends that
Section 10A of Ordinance No. 1249
is in conflict with Article 27, See-
tion 577, and is therefore invalid
under the Maryland Constitution.
This thereby raises the third issue,

Article 27, Section 577, as
amended by Chapter 616, Laws of
1061, is popularly known as the
“Trespass Statute.” It provides:

“Any person or persons who
shall enter upon or cross over
the land, premises or private
property of any person or per-
sons in this State after having
been duly notified by the owner
or his agent not to do so shall
be deemed guilty of a misde-
meanor . . . and, provided, fur-
ther, that nothing in this see-
tion shall be construed to in-
clude within its provisions the
entry upon or crossing over any
land when such entry or eross-
ing is done under a bona fide
claim of right or ownership of
said land, it being the intention
of this section only to prohibit
any wanton trespass upon the
private land of others.”

The Ordinance at issue would
deny proprietors of “places of pub-
lic accommodation” the right
granted under Seetion 577 of Ar-
ticle 27, to exclude anyone coming
on their premises without per-
mission.

The question therefore is wheth-
er the Ordinance, or any part
thereof, is in direct conflict with
the State statute, Article 27, Sec-
tion 577, and whether such con-
flict should render the Ordinance
invalid,

The Baltimore City Charter was
adopted pursuant to the provisions
of Article XI-A of the Constitu-
tion of Maryland. Section 3 of that
Article provides that the City shall
have full power to enact loeal laws
upon all matters included under
the express powers contained in
the Charter. However, the last
sentence of Section 8 restricts the
City's power to enact local laws
as follows:

“All such local laws enacted
by the Mayor and City Council
of the City of Baltimore or the
Council of the Counties as here-
inbefore provided, shall be sub-
ject to the same rules of in-
terpretation as those now ap-
plicable to the Public Local
Laws of this State, except that
in case of any conflict between
said local law and any public
General Law now or hereafter
enacted the Public General Law
shall control.”

“The test is precisely stated
in Rossburg vs. State, 111 Md.
304, 416, decided in 1909, sev-
eral years before the Home Rule
Amendment and the Baltimore

Petitioner contends that the

City Charter adopted pursuant

| that
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thereto, in which it was said
‘ordinances which assume
directly or indirectly to permit
acts or occupations which the

State statutes prohibit, or to
prohibit acts permitted by stat-
ute or Constitution, are under
the familiar rule for validity of
ordinances uniformily declared
to be null and void."”

Respondent contends in the al-
ternative that Article 27, Heetion
297, 1s not applicable to Baltimore
City; and that even if Article 27,
Section HTT, is applicable to Bal-
timore City, Ordinance No. 1240
is not in conflict with it.

In support of the first conten-
tion, Respondent stateg that the
effect of Chapter 616, Laws of
1961, was to terminate the applica-
tion of the State Trespass Statute
to Baltimore City. The Act estab-
lishes the Municipal Court of Bal-
timore City, and in Section 20 of
the Aect, Article 27, Section B77, is
repealed and re-enacted with
amendments, The amended Statute
does delete references to Balti-
more City, but the expressed leg-
islative purpose of this amend-
ment was to delete reference to
justices of the peace and trial
magistrates in Baltimore City.

Chapter 616 expressly states
that its effect is “to repeal and re-
enact with amendments, . . . Seec-
tion 577, subtitle, ‘Trespass,’ all
of Article 27 of the Anmnotated
Code of Maryland (1957 Ed., as
amended), Title, ‘Crimes and Pun-
ishments,” by deleting from each
of said sections references to jus-
tices of the peace or trial magis-
trates in Baltimore City.”

Section 1 of Chapter 616 added
Sections 107-129 to Article 26 of

(a)(3) thereof confers upon the
Municipal Court of Baltimore City
Jjurisdiction over:

“Any offense or matter not
specifically enumerated herein,
which the Justices of the Peace
of Baltimore City . . . had juris-
diction to hear, try and deter-
mine as of the day immediately
preceding the first Monday in
May, 1961."”

Trespass is one of the eriminal
offenses not specifically enumer-
ated which had been within the
jurisdiction of the Justices of the
reace, Chapter 616 Lherefore acts
to retain the crime of trespass as
a criminal offense in Baltimore,

offense to the newly created Muni-
cipal Court. There is no legisla-
tive provision or intent to exempt
Baltimore City from the jurisdie-
tion of the “Trespass Statute.”

The Respondent, after contend-
ing that Chapter 616 wiped out the
crime of trespass in Baltimore
City by virtue of Section 20, set
up the proposition that Chapter
616 then re-created that crime in
Baltimore City by virtue of Sec-
tion 109(a)(3). They contend
further that the effect of enacting
a law applicable only to Baltimore

Public Local Law whiech could
thereby be amended or repealed by
an ordinance of the City of Balti-
more.

This the Court cannot accept.
As set forth above, Chapter 616
did not wipe out the erime of tres-
pass in Baltimore City; therefore,
it cannot re-create it.

Respondent’s second contention
that Ordinance No. 1249 is not in
confliect with the Trespass Statute
is based on the proviso of Section
577 which exempts person who
enters upon the land ‘“under a
bona fide claim of right.”

This Court finds that the “bona
fide claim of right or ownership of
said land” proviso was only in-
tended to apply to vested property
interests and not to comprehend a
social or civil right existing or to
be created by local ordinance, A
“claim of right” in relation to the
subject land would encompass
entry under a claim of an estab-
lished incorporeal property inter-
est in the land such as an ease-
ment or profit, or a right created
by the owner in the form of con-
tract. Bee Griffin and Green vs.
State, 225 Md. 422, The Ordinance
at issue does not create such a
claim of right as is envisioned by
this statute.

In conclusion, this Court finds
that Section 10A of Ordinance No.
1249, approved June 8, 1962, by
the Mayor and City Council of
Baltimore, is in direct conflict
with Article 27, Seetion 577; and
therefore the Ordinance is invalid
to the extent of this conflict. Ac-
cordingly, Section 10A of Ordi-
nance No. 1249 is declared null
and void.

Md. Parole Officers

(Continued from Page 1)

indications and sald that the most
common are loudness, noncha-
lance, impudence, and evasiveness.

The inservice training courses
that teach techniques which bene-
fit parole officers in their jobs
were established by the Depart-
ment of Parole and Probation in
November of 1962, and since then
have covered many topics. Paul
(0. Wolman, director of the De-
partment, said that it is the best
and most efficient way to train
parole officers. The officers not
only sit in on lectures and demon-
strations but put most of what
they have seen and heard into on-
the-job practice.

-
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REALTORS

PROPERTY SALES

J. Nenbauer, Solicitor,
Keyser Bullding,

TRUSTEES’ SALE
OF
VALUABLE LEASEHOLD
PROPERTY
5501 CATALPHA ROAD

By virtue of a decree of the Circult
Court No. 2 of Baltimore City, the
undersigned, Trustees, will sell at

publie auction, on the premises, on
MONDAY, FEBRUARY 11, 1963,
AT 4 O'CLOCK P. M.

ALL THAT LOT OF GROUND AND
THE IMPROVEMENTS thereon, situ-
ate in Baltimore City, and described
as follows:

Beginning for the same at a point |
on the east slde of Catalpha road, |
formerly known as Willow avenue, 35
feet wide, and at a distance of 125
feet southerly from the corner formed
by the intersection of the south side
of Evergreen avenue 30 feet wide and:
the east side of Catalpha road 33|
feet wide as now Iald out on the|
corrected plat of Hamilton Helights,
Section F, recorded or intended to be
recorded among the Land Records of |
Baltimore City and running thence|
at right angles to Catalpha road and|
{mrallel with Evergreen avenue and
dinding on the south side of Lot No,
a0 easterly 115 feet to the west side of
Lot No. 26; thence parallel with Catal-
ha road and binding on part of the
est glde of Lot No. 26 southerly &
et to the north side of a lot 130
feet deep and 50 feet front facing
on Tramore road, formerly known as
Elmwood avenue, and immediately ad-
jucent to Lot No. 26 on the south as
shown on said plat; thence parallel
with Evergreen avenue and binding
on part of the north side of said 130
foot lot westerly 10 feet to the west
gide of said 130 foot by 50O foot lot;
thence parallel with Catalpha road
and binding on the west gide of sald
130 foot by 50 foot lot southerly 50
feet to the north side of Lot No. 2:
thence parallel with the first line of
this description and binding on the
north side of Lots Nos, 2, 3, 4 and §
westerly 106 feet to the east side of
Catalpha road: thence binding on the
east side orf Catalpha road wortherly
4.8 feet to the &aee of beginning,
Being Lots Nos. and 1 in Section
as shown on the Plat of Section F,
recorded among the Land Records of
Baltimore City in Liber 8.C.L. No.
8769, follo 022, The {mprovements
thereon are known as No,
pha road.

Subject to the payment of an annual
ground rent of $00, payable in ec;ua}
semi-annual Installments on the 25th
days of January and July, in each and
every year; subject also to restrle-
tive covenants, conditions and agree-
ments of record, if any, affecting
same,

The improveménts consist of a ONE
AND ONE-HALF BTORY FRAME
DWELLING, contalning four rooms,
one bath, full basement with hot
water heat, oll fired,

Terms of Sale: Cash. A deposit of
$500 at time of sale, balance in cash
on final ratification of sale by the
Circult Court No. 2 of Baltimore City.
interest to be pald on unpaid pur-
chase money from date of sale to date
of settlement. Taxes, water rent,
ground rent, and all other public
charges, including special paving
taxes, If any, to be adjusted to date
of sale,

JOHN J, NEUBAUER,
JOHN J. NEUBAUER, JR.,
Trustees,

G2t i ne Ructimeons

Member of Auet. Assn. of Md., Ine.
ja21,28,14,11 PLaza 2-3580

John

W

Melvin ©. Paul, Solleitor,
2058 Greenmount Avenue,

TRUSBTEE'S FALE OF
VALUABLE LEASEHOLD
PROPERTY
NO. 1116 80UTH BOULDIN BTREET

By virtue of a decree of the Clreult
Court No. 2 of Baltimore City (72C—
7), the underslgiuud, Trustee, will sell
at ]ﬁlhllc auction, on the premises,
on MONDAY, FEBRUARY 11, 1943,
AT 2 O'CLOCK P. M, lot in Balti-
more City, beginning on the west
side of Bouldin street distant 85 feet
northerly from the northwest corner
of Bouldin and Bllott streets front-
Ing northerly on Bouldin street 14
feet with a depth of even width west-
erly on an alley 70 feet to another

alley. Subject to an annual ground
rent of $00, and improved by a BRICK
DWELLING. Terms of Sale: One-

third eash, balance in slx and twelve
months, or all cash, as the purchaser
may elect at the time of sale, credit
payments to bear Interest from day
of sale, and to be secured to the satis-
faction of the undersigned Trustee.
All expenses, including special pav-
Ing tax, If any, to be adjusted to day
of sale. A deposit of $500 will be re-
quired of the ]]llll‘l‘hlla('.l' at the time
and place of sale; balanee of purchase
money to bear interest from day of

sale,
MELVIN C. PAUL,
Trustee,

HARVEY WEST, Auct.

Ja21,28,14,11

Leonard J. Harmatz, Solleltor,
110 East Lexington Street.

TRUSTEE'S SALE
NO, 4184 FAIRFAX ROAD

By decree of the Circult Court of
Baltimore City, will sell at puhllc
auctlon, on premises, on MONDAY,
FEBRUARY 11, 1063, AT 12.30
O'CLOCK P, M. lot in Baltimore
City, beginning on the northwest side
of Fairfax road distant 353.68 feet
southwesterly from the southwest
gide of Oakfield avenue fronting on
Fairfax road south 61 degrees 55 min-
utes 30 seconds west 20 feet with a
depth of even width north 28 degrees
4 minutes 30 seconds west 105 feet to
an alley. S8ubject to an annual ground
rent of §06 and improved by a BRICK
DWELLING. Terms of Sale: Cash, A
deposit of $500 at time of sale, bal-
ance in cash upon final ratificatfon of
sale by the Cirenit Court of Baltimore
City, interest to be pald on unpaid
purchase money from date of sale to
date of settlement. Taxes, water rent,
ground rent, and all other publie

charges, Including speelal paving
t%xml if any, to be adjusted to date
of sale.

LEONARD J. HARMATZ,
Trustee.

MICHAEL FOX, Auct.

Do You Know Your Nearest Fire

Alarm Box?

Member of Auct. Assn. of Md., Tne.
ja21,28 14,11
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PROPERTY SALES

Grafton Lee Brown, Jr.,, Selleiter,

One Central Avenue, S.W.,
Glen Burnie, Maryland.

TRUSTEE’S SALE
OF
VALUABLE LEASEHOLD
PROPERTY
759 BARTLETT AVENUE

BALTIMORE 18, MARYLAND

By virtue of a decree of the Clrenit
Court of Baltimore City (103C—13),
the undersigned, Truostee, will sell at
public auction, on the premises, on
WEDNESBDAY, FEBRUARY 13, 1963,

AT 3 O'CLOCK P. M,

ALL THAT LOT OF GROUND AND
IMPROVEMENTS thereon, situated in
Baltimore City, and described as fol-
lows:
Beginning for the same on the
southwest slde of Bartlett avenue 50
feet wide at a point distant 430.20 feet
southeasterly from the corner formed
by the intersection of the seuthwest
side of DBartlett avenue with the
southeast side of Adams street 65 feet
wide sald point being in line with
the eenter of the partition wall be-
tween the house on the lot mow being
deserlbed and the house em the lot
adjoining to the northwestward and
running thence southeasterly binding
on the southwest side of Bartlett ave-
nue 15 feet to a point in line with the
center of the partition wall between
the house on the lot now being de-
scribed and the house on the lot ad-
joining to the southwestward thence
southwesterly to and through the
center of sald last mentioned parti-
tlon wall to the end thereof and con
tinuing the same course in all B8.36
feet to the northeast slde of an alley
10 feet wide thence northwesterly
binding on the northeast slde of said
alley wjth the use thereof In common
15 feet thence northeasterly to and
through the center of the partition
wall firet herein mwepgoned o end
thereof and continulng the snme course
in all B8.71 feet to the place of be-
ginning. The improvements thereon
eing known as 730 Bartlett avenue.
SBubject to the gnyment of an annual
ground rent of elghty-four dollars
Together with the bullding and
improvements thereupon erected,
made or being and all and every the
rights, alleys, ways, waters, privi-
leges, appurtenances and advantages,
to the same belonging, or any wise
aqr)ortalnlnm Improved by a TWO-
STORY BRICK ROW INSIDE
HOUSE, six rooms with bath and
steam oil heat, known as 750 Bartlett
avenue, subject to restrictive cove-
nants and/or Utility Agreements of
record, affecting the property.
Terms of Sale: Cash. A deposit of
five hundred dollars ($300) will be re-
quired at time of sale, balance In cash
u|lmn final ratification of sale hr the
Circuit Court of Baltimore Clty, inter-
est to be pald on unpald purchase
money from date of sale to date of set-
tlement. Taxes, water rent, ground
rent, and all other public charges,
including special paving taxes, if any,
to be adjusted to date of sale,

GRAFTON LEE BROWN, JR.,
'l‘l'l.lite(".

G2l 1 S Ructimems

Member of Auct. Assn. of Md., Ine.
ja21,28,r4,11,13 PLaza 2-3580

Rowe & Vick, Solicliters,
ast Lexington Street,
Baltimore 2, Maryland.

TRUSTEE’S SALE
OF
VALUABLE LEASEHOLD
PROPERTY
4529 PEN LUCY ROAD

By virtue of a decree of the Clreuit
Court of Baltimore City (103C—8), the
undersigned, Trustee, will sell at pub-
lic auction, on the premises, on

FRIDAY, FEBRUARY 8, 1968,
AT 3 O'CLOCK P. M,
ALL THAT LOT OF GROUND AND
IMPROVEMENTS thereon, situate in
Fnlumore City, and described as fol-
OWS

Beginning for the same on the
southeast side of Pen Lucy road as
lald out 60 feet wide at the distance
of 28705 feet measured southwesterly
along the southeast side of Pen Luc
rond from the southwest side of Hill-
ghire road as lald out 50 feet wide
gald point of beginning being in lne
with the center line of a partition
wall there erected; running thence
and binding on the southeast side of
Pen Luey road and referring the
courses of this description to the true
meridian as established by the Baltl-
more Clty Tnﬁmgrnghlc-n! urvey Com-
mission south 33 degrees (4 minutes
30 seconds west 168 feet to a point in
line with the center line of another
partition wall there erected; running
thence to and through the center of
sald second mentioned partition wall
sonth 066 degrees minutes 30 see-
onds east 120 feet to the northwest
slde of a 15-foot alley there lald out;
running thence binding on the north-
west side of sald 15-foot alley with
the use thereof In common north 33
degrees 04 minutes 30 seconds east
16 feet to a point in line with the
center line of the partition wall first
herein mentioned running thence to
and through the center of sald first
mentioned partition wall north 56 de-
grees 65 minutes 30 seconds west 120
feet to the place of beginning., The
Improvements thercon being known
as No, 4520 Pen Lucy road.

The Improvements consist of a
TWO-STORY BRICK DWELLING,
5 rooms and bath, hot air gas heat,
Subject to the payment of an annual
ground rent of A

Terms of Sale: Cash deposit $T50
at time and place of sale, balance
|1E|nn ratification of the sale by the
Circuit Court of Baltimore City, and
to bear Interest from day of sale to
day of settlement, Taxes and all other
charges, including speclal paving tax,
if any, to be adjosted to day of sale,
Subject also to such covenants, eon-
ditions and restrictions of record, if
any, a8 may effect gaid lot of ground,

HAROLD M, VICK,
Trustee,

T. C. W. HOBBS CO.,
AUCTIONEERS

Member of Auct. Assn. of Md., Ine.
Jn14,21,28,14.8

1 Catal- | ($81)
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April 12, 1962

William J. McCarthy,
Assistant Attorney General
1201 Mathieson Building

10 Light Street

Baltimore 1, Maryland

Dear Mr. McCarthy:

30| WEST PRESTON STREET

é Gl

STATE OF MARYLAND

COMPTROLLER OF THE TREASURY

RETAIL SALES TAX DIVISION
EpwaARD F. ENGELBERT

BALTIMORE |, MARYLAND CHIEF

HeENRY A. HEINMULLER, JR.
ASSISTANT CHIEF

TELEPHONE VERNON 7-8000
(837-9000)

FORMAL HUARINGS:
Karsonts Inn

Mumford Sheet Metal Works

I tried to contact you on the telephone today, but
your secretary told me you would not be back in the office until

the 16th of April,

This office has set for a formal hearing in the case
of the Karson's Inn for 10:00 aem., Thursday, April 19, 1962,
Looking forward to seeing you at that time,

T have also set for a formal hearing in the case of
Mumford Sheet Metal Works for 10:00 a.m., Thursday, April 26,

1962,

lours very truly,

Cf,i\ 7/;;?12?§Lﬁ

John M. Murphy

JMM:dk




KARSOH'S INN, INC., L IN THE

Petitioner,
Ve SUPERIOR COURT
s
MAYCR AND CITY COUNCIL OF or
BALTIMORE,
Respondent 3 BALTIMORE CITY
SERVE ON: Francis B. Bureh,
City Soliecitor, Couwrt House, t
Baltimore 2, Maryland Docket 1962
and i Folio 990
THOMAS B, FINAN File 745 7/8

Attorney General of Maryland
Mary National Bank Bullding
Baltimore 2, Maryland

ANSWER OF THOMAS B, FINAN
ATTORNEY GENERAL OF MARYLAND
T0 0 DECLARATOR
T0 THF HONORABLE, THE JUDGE OF SAID COURT:

Thomas B, FPinan, Attorney Ceneral of Maryland, has been
served with a copy of the Petition for Declaratory Judgment in
the sbove entitled case, and declines to be served with any
further pleadings in this matter since it does not involve any
State statute, and further that the Respondent will be fully
and adequately represented hy the City Solicitor of Baltimore
City.

Joseph §. Kaulman
Deputy Attorney General
Attorney for Thomas B. Finan

I HEREBY CERTIFY that on this 15th day of June, 1962, a
copy of the within Answer was malled to Messrs. Weinberg and
Green, Attorneys for Petitiomer, 10 Light Street, Baltimore 2,
Maryland; and to Hon. Franeis B, Burch, City Solicitor of
Baltimore City, Court House, Paltimore 2, Maryland.

jﬁéegh S. Kaufman
Deputy Attorney General
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PETITION FOR DECLARATORY JUDGMENT

TO THE HONORABLE, THE JUDGE OF SAID COURT:

Your Petitioner, Karson's Inn, Inc,, by Robert F, Skutch,
Jr., William W, Cahill, Jr,, and Weinberg and Greem, its attorneys,
respectfully represents unto this Court:

1. That this Petition for a Declaratory Judgment is
brought under and by virtue of the provisions of Article 314,
Section 2 of the /nnotated Code of Maryland (1957 Bditiomn) by
Karson's Inn, Inc, to have this Honorable Court declare, in whole
or in part, mull and void, Ordinance No., 1249 which repealed and
reordained, with amendments, Sections 8, 9, 11 and 12 of Article
14A of the Baltimore City Code (1950 Edition) emtitled "“Human
Relations” and sub-titled "Baltimore Equal Fmployment Opportunity
Commission” as ordained by Ordinance No. 379, approved April 18,
1956, and as amended by Ordinance No. 409, approved July 6, 1960,
said Ordinance No. 1249 having added a new section numbered "10A"
to follow immediately after Section 10 of said Article 14A of the
Baltimore City Code (1950 Edition).

2. That on June 8, 1962, the aforesaid Ordinance No.
1249 was duly approved by the Mayor of Baltimore City and said
ordinance thereupon took affect and amended Article 14A of the
Baltimore City Code as of June 8, 1962, and, as of the date of




filing herein is in effect as an ordinance of the City of
Baltimore., A certified copy of said ordinance is annexed hereto
as Exhibit "A",

3. That at all times herein mentioned your Petitioner
is a corporation organized and existing under the laws of Mary-
land and was and still is regularly engaged in the restaurant
business namely the business of serving meals for consideration
and dealing in the sale of alcoholic beverages and was and is
at all times herein meantioned the owner and operator of a place
of business trading as Karson's Inn which is located at 5104
Holabird Avenue within the City of Baltimore and said place of
business comes within the scope of Ordinance No, 1249,

4. That the cause of justice requires that the afore-
said Ordinance No. 1249 be declared null and void in the re-~
spectis hereinafier set forth and that your Petitioner's rights
and status be adjudicated and settled so that it may be
relieved Ifrom the discriminatory provisions as well as ‘he
uncertainty and 1n-ecu}1ty precipitated by the passage of
Ordinance No. 1249.

FOR A FIRST SEPARATE AND DISTINCT CAUSE OF COMPLAINT

5. That the aforesaid Ordinance No. 1249 is null and
void in that it violates Amendment XIV to the Constitution of
the United States in that said ordinance deanies your Petitioner
equal protection of the law without any reasongble basis what-
soever, by arbitrarily and unreasonably classifying your
Petitioner's business in that it does not affect and treat
equally and alike all corporations or persons engaged in
businesses like or similar to the business engaged in by your
Petitioner in the following respects to wit:

(a) Said Ordinance No. 1249 does not apply equally

and without discrimination to all corporatioans or
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persons within the class of corporations oOr persons
engaged in the restaurant business, namely, those
which are in the business of serving meals for a
consideration and dealing in the sale of alcoholic
beverages, in that said ordinance prohibits certain
or a portion of the corporations or persons within the
class engaged in the restaurant business, including
your Petitioner, from time to time, denying entry and
the use of the facilities and privileges of said places
of business because of race, color, creed or national
origin, merely because the average daily receipts
from the sale of alcoholic beverages is less than the
average daily receipts from the sale of food; whereas
said ordinance permits certain or a portiomn of the
persons or corporations within the aforesaid class,
not including your Petitioner, from time to time,
to deny entry and the use of the facilities and
privileges of said places of business because of
race, color, creed or national origin, merely because
the average daily receipts from the sale of alcoholic
beverages is more than the average daily receipts
from the sale of food,

(b) Said Ordinance No, 1249 does not apply
equally and without discrimination to all corporatioans
or persons within the class of corporations or persons
engaged in the restaurant business, namely those which
are in the business of serving meals for a considerationn
and dealing in the sale of alcoholic beverages in
that said ordinance prohibits certain or a portion of

the corporations or persons engaged in the restaurant

w8
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busipess, includiag your Pelitioner, from time

to Lime ejecting from their places of business a
person or persons because of his race, color, creed,
or national origin, and claimiong 2 trespass under
Article 27, Section 577 of the Aanotated Code

of Maryland (1857 Ldition) sgainst said persom or
persons, merely because the average daily receipts
from the sale of alcoholic beverages is less than the
lvoraée daily receipis from the sale of food; whereas
said ordinance permiis, certain, or a portion of the
corporations or persons, within the aforesasid class,
not includiang your Petitiomer, from time to time,

to eject from their places of business a person or
persouas because of bis race, color, creed, or anational
origin, and claim a trespass under Article 27, Section
577 of the Annotated Code of Maryland (1657 sfditiom),
against saild person oOr persoas, merely because the
averasge daily receipts Ifrom the sale of alcoholic
beverages is more than the average daily receipts

irom the sale of food,

(¢) Suid Ordinsnce No. 1249 does not apply
equally and without discrimination 10 eall corporations
or persons within the class of corporations or persons
engaged in the restaurpat business, namely, those
which are in the business of serving meals.for a
consideration aand dealing in the sale of alconolic
beverages, io that said ordinance prohibits certain
or a portion of the corporations or persons eangaged
in the restaurant busipess, including your htltimr.l
from time 10 time, deaying ealry and the use of the

facilities and privileges of part or parts of their

w o



ordinance permits certain or a portion of the
corporations or persons eangaged in the restiasurant
busipess, not includiag your Petitiomer, f{rom time to
time, 10 eject from part or parts of their places of
business a person Or persons because of his race, color,
creed or national origin and claim a trespass under
Article 27, lo.cuon 877 of the Annotated Code of Maryland
(1957 Edition), sgeinst said person or persons, merely
because parti or parts of the restaurant are primerily
devoted to the sale of plcoholic beverages,



I

places of business because O0f race, color, creed
or national origin, merely because part or partis
of the restaurant are aot primarily devoted to the
sale of alcoholic beverages; whereas said ordinance
permits certain or a portion of the corporations or
persons within the aforesaid class, not including
¥ ur Petitioner, from time L0 time, 10 deny eniry
and the use of part or parts of the facilities and
privileges of their places of business because of
race, color, creed or national origin, merely
because part or parts of the restauraat are primarily
devoted to the sale of alcoholic beverages,

(d) Ssid Ordinmance No. 1248 Jdoes nol apply equally
and without discrimination to all persons or
corporations within the class of corporations or
persons engaged in the restaurant business, namely,
those which are in the business of serving meals for
a consideration and desling in the sale of alcobolic
beverages, in that said ordinance propibits certain
Oor a portion of the corporations or persons within the
class engaged in the restaurant business, iancluding
your Petitioner, from time (o time, ejecting from part
or parts of his place of business g person oOr persons
because of Lis race, color, creed or national origin,
and claiming a trespass uader Article 37, Sectiom 577
of the Annotated Code of Maryland (1657 Editiom),
agrinst salid person Or persons, merely because part
or parts of the restaursut are not primarily dJdevoted
to the sale of alcoholic beverages; whereas said

-d -
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FOR A SECOND SEPARATE AND DISTINCT CAUSE OF COMPLAINT

6. That the aforesaid ordinance No. 1249 is null and
void in that it violates Articles 19, 23 and 44 of the Declaration
of Rights of the Comstitution of Maryland and Amendment XIV to
the Constitution of the United States in that said ordinance,
without any reasonable basis whatsoever, arbitrarily grants spe-
cial privileges to corporations or persons, other than your
Petitioner, which are engaged in a class of h-im like or
similar tc the business engaged in by your Petitioner in the
following respects, to wit:

(a) 8Said ordinance No, 1249 permits and grants
the special privilege to certain or a portion of the
corporations or persons within the class of corporations
or persons, other than your Petitioner, engaged in the
restaurant business, namely, those which are in the business
of serving meals for a consideration and dealing in the
sale of alcoholic beverages, from time to time, to deny
entry and use of the facilities and privileges of their
places of business because of race, color, creed or national
origin merely because the average daily receipts from
the sale of alcoholic beverages is more than the average
daily receipts from the sale of food; whereas said ordinance
denies to certain or a portion of the corporations or persons
within the aforesaid class of corporations or people engaged
in the restaurant business, including your petitioner, the
privilege of denying entry and use of the facilities and
privileges of their places of business because of race,
color, creed or national origin, merely because the average
daily receipts from the sale of alcoholic beverages is
less than the average daily receipts from the sale of
food.



grants the special privilege to certain or a per=
tiem of the corporations or persons, other than your
Potitioner, sngaged in the restaurast Wsinees,
asnely those which are im the businens of serving
weals for a comsideration and dealing in the sale
of alooholic beverages, from time to time, to sject
& porwon or perseas becawse of his race, color,
creed or utiotinl origin and claim a trespass under
Avticle 27, Section 577 of the Anmotated Code of
Maryland (1907 Mition), merely becauss the avérage
daily receipts from the sale of alcobolic beverages
is less than the aversge daily receipts from the
sale of food; wvhereas said Owdinance No. 1340 denies
te sertain or a portion of the corporations or
perasas, insluding your Petitioner, within the
aferesaid class of esrperations er people, thi
privilege to eject a uorsoa or persons because of
his rase, esler, creed or mational origin and claim
& trespans wader Article 27, Section 577 of the

. Anmotated Oode of Maryland (1957 rdition) against
ﬁumwmmlymtmmamm
daily receipts from the sale of aloocholic beverages
is less than the average daily receipts from the
sale of food. , _ . :

(c) Sasd Ovdingace No. 1340 permits and
grants the special privilege to certain or a portioa
of the corporations or persens within the class of
persens, other than your Petitioner, engaged in the
restaurant business, namely those shich are in the
business of serving meals for a consideration and
dealing in the sale of alcoholic beversges from time
to time, wdlny_mnm“ootpm N -
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or parts of the facilities and privileges of part

" oy parts of thair places of business because of race,

- color, creed or nationsl origin merely because part
or parts of the restsurant are primarily devoted

to the sale of alcoholic beverages; whereas said

: ordisance deanies to certain or a portion of the
sorporations or persons within the aforessid class
of corporations or persons sngaged in the restaurant
business, including your Petitioner, the privilege
of denying entry and use of the facilities and
privileges of their places of business because it
race, color, creed or national origin, serely becauss
part or parts of the restaurant are not primarily de-
voted to the sale of alcobolic beverages.

(d) Smia ordinance No. 1249 permits and grants
the special privilege to certain or s portion of the
corporations or persona, other than your Petitioner,
ongaged in the restaurant business, namsly those
who are in the busilness of serving meals for a
seasideration and dealing in the sale of slcoholic
boverages, from time to time, to eject froma part or
parts of the restaurant & POrsoa or Persens besause
of his race, eovlor, creed or nationsl brtgtn and
clain a trespess under Article 27, Section 577 of
the Annotated Cude of Maryland (1957 Edition) againet
said person or persons, merely beeause part or parts
of the restaurant are primarily devoted to the
sals of alcobolic beverages; whereas said ordinance
Fo. 1249 denies to certain or s portion of the cor-
porations or persons within the aforesaid class of
GBFPerations or pPersons cpstsod in the restaurant
egknees, including .your Petitioner, the privilege




t0 gject & persol or ponm because of his race,
solor, creed or Bational origin and cisin & trespass
under Articls 437, Bectiom 577 of the Amnotated Code
of Narylaud (1907 Bdition) against said persopn or
perscms, merely because part or parts of the B |
restaurant arewy :g;'nﬂ.ly devoted to the sale of

alssholic bsveragss.,
FOR A THIRD BEPARATE AND DISTINCT CAUSE QF COMPLAINT -

7. That the aforesaid Ordinapos Ro. 1346 is pull
&nd void iAm that it violates Article XI-A, Section 3 of the
Comstitution of Maryland in thet said ordinsnce is a local
law iu conflict with the Public General Law, namely Article 37,
Section 577 of the Annotated Code of Maryland (1957 Editios) in
the following respects to wis:

(2) Baid Ordinance No. 1248 prohibits your
Petiticmer Ifrom refusing, withholdiag trﬁ or
denying to any ntn- the facilities of its plade of
business because of race, color, creed or national
origin oo the greund tast said perses or perecns

13 a trespaseer] whersas seid Article 27, Section
677 of the Annotated Code of Marylaand permits your
Petitioner to oxolude er BAVe eojested from its

- peenises and place of bﬁnm ARY DOrson '.zor any
reason inc luding, but not limited to, race, color,
e¥eed or aativnal origin on the grounds that said

 person or persoas are trespaseers., -




{d) Baid Ordisance Ko. 1340 permite sny person
regardless of race, color, creed oxr mational origin to
enter upon and use the facilities and privileges of its
plase of business againet the will, wishes and protests
of your Petiticuner; whereas said Article 37, Bection
77 of the Annotated Code of Maryland prohibits and ‘
subjects to fine and lmprisosmsnt any persos regsrdless
of race, color, creed or national origin from entering
upon and using the facilities of its place of business
aguinst the will, wishes and protests of your Petitioner.

FOR A POURTH SEPARATE AND DISTINCT CAUBE OF COMPLAINY

8. .Th;t the atoresaid Ordinénce No. fzda is null and
vOoiy or in need dx a declarative interpretation in that it is
wague, indefinite and obscure in its wording and phraseology
and does not set up any definitive standard of conduct or
practice by which your Petitioner may be guided and thereby
subjects it to uncertainty and insecurity with respect to his
rights, obligations and status under s:id ordimance in toe folldt—
ing respects to wis: '

(a) Your Petitioner'’s total receipts from aicoholic
beverages vin-a-vis. foods differ and vary from time
tc tinw and it is unablie tO ascertain at any time oa
sny particular day or from day to day, without great
expense, difficulty and uncertainty whether its
average daily recsipts from the sale of alcoholic
beverasges exceeds the average dally receipts from the
sale of food and, accordingly, whether its place
of business comes within the aforesaid Ordinance No,

=-11=
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(b) Your Petitioner’'s total receipts from

'aleoholzc bovoraa.ﬁ vtl-u-vts l..ll dittcr lﬂd

vtry fyom time to time in dlttor.nt parts, as
well as in the same part, of its place of business
and 1t is unnhi. to ascartaia at any particular
time oOr On Any pnrticular duy. without great ex-
ponne, difiiculty and uncertainty whether part or
parts or the same part of its Festaurant are
primarily devoted to the salo of alcoholic hever-
ag.s and, accoxrdingly, vhetitbher part or parts uf its
place ot buninos. comes within the sforesaid o
ordannnoc No. 13249. o | B ‘ '_f

{c) Your Petitioner is unceriain aad in&ocur& as
to the meaning O0i the term "part or parts of such i
tﬁitaurlnt establishments” as contsined iun the
aforesaid ordinance since said ordinance does noﬁd
in any way define said term or delineste with any
degres of precisivi: what is negessary or required t;
sepsrate said part or parts and your Petitioner is
uncertain and insecure as (0o what pert or parts \'
of its restaurant coaes within the aforesaid .;.f 
ordiszance No. 1249. | -

{d) Your Petitioner is uncertain and insecure as

to the aeaning of the term "primarily devoted (o

the sale of alcoholic beverages" coutained in the
sioresaid ordinance since said ordinance does aot

in any way define said term with auny degree of pre-
cision and your Petitiouer is uucertain as to whst
part or parts of ite restaurant may be considered |
as being "primarily devoted to the sale of alcoholic
beverages® and within said ordinance Xo. 1249,
(@) Your Petitioner is uncertain and iusecure

28 to the meaning 01 the term “aversge daily receipts”

A

-




contained in the aforesaid ordinance since uu.
o&diunneo does not in any way define with any degree of
precision viewther sajid term asans total daily receipts,
or averaged from hour to hour, day to day, weekly,
monthly or yearly and accordingly, your Petitioner
g i useertain and insecurs as o what method should be.
smployed so that it msay aseertain with some degree of
preeision and certainty whether it comes within the
aforssaid Ovdinance No. 1249, |
(£) Your Petitioner is uncertain and insecure
as to whether his entire place of business or part
~ or parts of his place of business come witiin the
~ atogesaid Ordinance No. 1249 for the reasons inter alia

..ot forth in 7 (a) (b) (c) and (d) above; and accordingly,'
is fearful and uncertain that it wil)l be subjected to
actions and suits for false arrest should it initiate
&n action under Article 27, Section 577 of the Annotated
Code of Maryland (1957 Edition), and exclude or have

. sjected and arrested certain persons from or in its
sntire place of buninons or part or parts thereof on the

grounds of race, color, creed, or national origin. -

] lnlgl!oal, your Petitioner respectfully prais:

"~ A. That the respondent be required to answer the
charges berein and that an order may issue declaring Ordinance
No. 1349 of the City of Baltimore in whole or in partlillogal.
mll and void in the respecte complained of;

-13.




B, That your Petitioner shall have such other
and further relief as this Honorable Court may deem proper in
the premises; and | |

" C. That your Petitioner shall have the costs of

this action.
SR I

By Whert ¥ Bkutc -
F¥udolf Rarsom, President o “Ps j?_

WiTITswm W, Cahill, Jr.

Veliberg and Green
10 Light Street
Baltimore 2, Maryland ‘

- LExington 9-3138
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CITY OF BALTINGRE)

3 MEREDY CERTIFY thet on this day of v
1983, before wme, the subscriber, s Notary Public of the Btate of
Baryland, City of Baltimore aforessid, personally sppesared
Rudols Enxrsen, President, EKarwon's Inn, Inc., and made oath
in due form of lav that the matters and facts set forth in the -
sforegoing Potition for Declarstory Judgment are true to thc
best of Lis knowledge, intormation and belief, ,

A8 VWITHESS ay hand asd Hotarial Seal the day snd yesr
first above writtea,

Fotary miblic




FXHIBIT 4R’
Introduced by Mr, Dixon,

City Council 1509

ORDINANCE NO. ../R. % 7.

An ordinance to repeal and reordain, with amend-
ments, Sections &, 9, 11 and 12 of Article 14A of the
Baltimore City Code {1950 Edition), title “Human Rela-
tions”, sub-title “Baltimore Equal Employment Opportu-
nity Commission”, as said sub-title was ordained by Ordi-
nance No. 379, approved April 18, 1956, and amended by
Ordinance No, 409, approved July 6, 1960, and to add a
new Section 10A thereto, to follow immediately affer .
Section 10 thereof, amending the Equal Employment
Oppertunity Ordinance in order to prohibit in Baltimore
City discrimination on the basis of race, creed, color or
national origin in certain places of public accommodation -
which provide sleeping accommodations or serve meals
for a consideration, placing the administration and en-
forcement of this prohibition within the Baltimore
Equal Employment Opportunity Commission, changing
the name of said Commission to be Baltimore Egqual
Opportunity Commission, and providing for the con-
tinnation of the old Commission in the new Commission,
changing the name of said sub-title to be “Baltimore
Equal Opportunity Commission”, and relating generally
to the prohibition of discrimination in certain places
of public accommodation in Baltimore City on the basis
of race, ereed, color or national origin.

By the City Council of Baltimore, Octaber 2, 1961.
Introduced, read first time and referred to the Baltimore
Equa! Employment Opportumty Commission and

the Judiciary Committee. .

By order, EpwarD L. HEALY, JR., Chief Clerk.



By the City Council of Baltimare, Qctober 23, 1961,
Re-referred to the Committee on Judiciary.

By order, EDWARD L. HEALY, JR., Chief Clerk.

REPORT OF COMMITTEE
With recommendations.

HenrYy R. HERGENROEDER, Chairman,

By the City Council of Baltimore, May 28, 1962,

Ordinance substitufed for report, amendment offered

from floor; amendment adopted, read second time
and ordered printed for third reading.

By order, " EpwaRD L. HeaLy, JR., Chief Clerk
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ORDINANCE

No. /f‘Zf?!?

An ordinance to repeal and re-ordain, with amend-
ments, Sections &, 9, 11 and 12 of Article 14A
of the Baltimore City Code (1950 Edition), title
“Human Relations”, sub-title “Baltimore Equal
Employment Opportunity Commission”, as said
sub-title was ordained by Ordinance No. 379,
approved April 18, 1956, and amended by Ordi-
nanee No. 409, approved July 6, 1960, and to add
a new Section 10A thereto, to follow immediately
after Section 10 thereof, amending the Equal
Employment Cpportunity Ordinance in order to
prohibit in Baltimore City discrimination on the
hasis of raee, creed, eolor or national origin in
certain places of public accommodation which’
provide sleeping accommodations or serve meals
for a consideration, placing the administration

“and enforcement of this prohibition within the
Baltimore Equal Employment Opportunity Com-
mission, changing the name of said Commission
to be Baltimore Equal Opportunity Commission,
and providing for the continuation of the old
Commission in the new Commission, changing
the name of said sub-title to be “Baltimore Equal
Opportunity Commission” and relating generally
to the prohibition of discrimination in certain
places of public accommodation in Baltimore City
on the basis of race, creed, color or natlonal
origin.

SECTION 1, Be it crrda,med by the Ma,yor and City
Council of Baltimore, That Sections 8, 9, 11 and 12
of Article 14A of the Baltimore Clty Code_ (1950 -
Edition), title “Human Relations”, sub-title “Balti-
more Equal Employment Opportunity Commission”,

"as said sub-title was ordained by ‘Ordinance No.
379, approved_ Ap_ril 18_, 1956, and amended by
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Ordinance No. 409, approved July 6, 1960, be and
they are hereby repealed and re-ordained, with
amendments; that a new Section 10A be and it is
hereby added thereto, to follow immediately after
Section 10 thereof; that the name of the sub-
title be and it is hereby changed to “Baltimore
Equal Opportunity Commission”, and all to read
as follows:

-8. The Mayor and City Council of Baltimore finds
that the population of this city is composed of
peoples of many diverse racial, religious and other
ethnic groups. The practice of discrimination in
employment against members of these groups and
the consequent failure to utilize the productive
capacities of individuals to their fullest extent de-
prives large segments of the population of this
city of earnings necessary fo maintain deecent
standards of living, necessitates their resort to
public relief and intensifies racial, religious and
ethnic intolerance thereby resiilting in grave injury
to the public health and welfare. The practice by
diversy places of public accommeodation of refusing
to accommodate and serve members of these groups
also tends to exacerbate intergroup relations there-
by impairing the public welfare, It is hercby de-
clared {o be the public policy of this City to foster
the employment of all persons in accordance with
their fullest eapacities, and to accommodate and
serve persons in diversy places of public ac-
commodation, regardless of the race, color, religion,
ancestry or national origin of such persons.

* 9, The term “‘person”, as used in this ordinance,
shall include an individual, partnership, corporation,
union or association, including those acting in a
fiduciary or representative capacity, whether ap-
pointed by a court or otherwise. Whenever used
in any clause prescribing and imposing a penalty,
the term ‘“person”, as applied to partnerships,
unions or associations, shall mean the partners or
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- members thereof- and as applied to corporations,

the officers thereof. The singular shall include the
plural and the maseculine shall include the feminine
and neauter.

The term “employer”, as used in this ordinance
shall include every person, as hereinabove defined,
who employs fifteen or more -employees, exclusive
of parents, spouse or children of such person. The
term, however, shall not include fraternal, sectarian,
charitable, religious or private educational organiza-
tions but shall include any governmental unit,
agency or employee as to which the City has the
power to legislate.

The term “labor organization” shall include any
organization which exigts for the purpose, in whole-
or in part, of collective bargaining or of dealing
with employers concerning grievances, terms or
conditions of employment or of other mutunal aid

‘or protection in relation to employment,

The term “employment agency” shall include
every person, as hereinabove defined, regularly
undertaking in this City, with or without compen-
sation, to procure opportunities to work or to pro-
cure, recrult, refer, or place employees.

The term “employment” shall not include the
employment of individuals as domestic servants nor
the employment of individuals to serve in personal
and confidential positions,

The term “place of public accommodation” in--
clues a hotel, motel, inn or restauranf, meaning
establishments commonly known or recognized as
regularly engaged in the business of providing
sleeping accomimodations, or serving meals, or both

for & consideration, and which atre open to the gen-

eral public. The term “place of publiec accommoda-
tion” does not apply to those establishments com-
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meonly known and recognized as boarding houses
or reoming houses, to Iunch counters or refresh-
nient stands maintained in places of recreation or
amusement such as bowling alleys, billiard halls, or
swimming pools. Also the term “place of publie
accommodation” does not apply to those establish-
ments dealing in alcoholic beverages where the
average daily receipt§ of the sale of alcoholie
beverages exceeds the average daily receipts of
the sale of food nor to that part or parts of such
restaurant establishments which part or parts are
primarily devoted to the sale of aleoholic beverages.

The term “commission” means the Baltimore
Equal Opportunity Commission created herein.

10A. An owner or operator of a place of publie
accommodation or an agent or employee of said
owner or operator shall not, because of the race,
color, creed or national origin of any person, refuse,

" withhold from, or deny to such person any of the
- accommodations, advantages, facilities and privi-

leges of such place of public accommodation.

11, {a) There is hereby established the Baltimore
Equal Opportunity Commlission which shall con-
sist of nine members who shall be appointed by the
Mayor subject to approval by the City Council. Any
five members of the Commission shall constitute a
quorum. They shall serve without compensation
but shall be reimbursed for all expenses necessarily
incurred. Bach member of the Commission shall
serve for a period of three years and until his
successor is duly appeinted and qualified, except
that in the case of those first appointed the terms
shall be staggered as follows: three to serve for
one yvear; three to gerve for two years; and three
to serve for three years. The members of the Com-
mission shall annually elect a chairman from among
the members of the Commission and shall appoint
a secretary.’ :
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(b} The Commission shall appoint such per-
sonnel at such compensation as may from time to
time be authorized by the Mayor and City Council.

12, The Commission is authorized to and shali:

{a) Formulate and carry out a comprehensive
educational program designed to eliminate and pre-
vent prejudice and discrimination based upon race,”

- LOWOT, reiigion, national origin or ancestry.

(b) Receive and investigate and seck to adjust
all complaints of unfair employment practices or
unfair accommodation practices forbidden by this
ordinanee, but no complaint shall be received unless .
made to the eommission within thirty days of sach
alleged unfair practice, Unfair employment prac- -
tices and unfair accommodation practices, or either,
are referred to elsewhere in this sub-title az “un-
fair practices.”

(¢} Make and publish, after a pubhc hearmg, ap- -
propriate findings as a result of iis mvestigatlons )

(d) From time to time but not less than once a -
year, render to the Mayor and City Council a written
report of its activities and recommendations.

(e) Adept such rules and regulations as may be
necessary to carry oul the functions of the com-
mission and to effectuate the purposes and provi-
sions of this sub-title.

(f) Consult with such advisory agencies and
conciliation councils as will aid in effectuating the
purposes of this sub-title.

{g) Have power to administer oaths and issue
subpoenas to compel the attendance and testimony -
of witnesses and the production of books, papers,
records and documents relevant or necessary for
its investigations and proceedings, the same to-
be served by the Sheriff of Baltimore City or
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any of his deputies. In case of disobedience to a
subpoena, the Commission may apply to the Court
of appropriate jurisdiction of Baltimore City for an
order requiring the atiendance and testimony of
witnesses and the production of books, papers, ree-
ords and documents, The Court of appropriate
Jurisdietion of Baltimore City may, in case of con-
tumacy or refusal to obey a subpeena for the at-
tendance and testimony of a witness, or the produe-
tion of books, papers, records and documents, after

- notice to the person subpoenaed as a witness or

directed to preduce books, papers, records: and
documents and, upon finding that the attendance
and testimony of such witness, or the production of
such books, papers, records and documents, as the
case may be, is relevant or necessary for the in-
vestigations and proesedings of the Commission,
issue an order requiring the attendance and testi-
mony of such witness and the- produetion of such
books, papers, records and documents, and any fail-
ure to obey such order of the Court of appropriate
jurisdiction of Baltimore City may be punished by
such Court as a contempt thereof.

SEc, 2. And be it further ordeined, That the
Baltimore Equal Opportunity Commission herein
provided for is a continuation of the Baltimore
Hqual Empiloyment Opportunity Commission now
functioning pursuant to Ordinance 379, appioved
April 18, 1956, as amended by Ordinance 409, ap-
proved July 6, 1960. Nothing in this ordinance
shall be construed to affect or interrupt the con-
finuity of the former Ballimore Equal Employment
Opportunity Commission or the membership there-
of or the appropriations thereto. It is the intent
of this ordinance with respect to the former Balti-
more Equal Employment Opportunity Commission
simply to change the name and to enlarge the duties

thereof.
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1 SeEC. 3. And be it further ordained, That this
2 ordinance shall take effect from the date of its
3 passage,

ApprovedJUN81962 .

signed) J. Harold &rady
Mayor of Baltlmore Clty

(signed) Phllip H Goodmazr
President of the Clty Councﬂ of Baltimore

day of.........

By order, EpwaRD L. HEALY, JR., Chief Civrk. B

"4 TRUE COPY

0, Meredith Boyce
Treagurer



I HEREBY CERTIFY That this is a true copy of
Ordinance No. 1248, of the Mayor and C.ity Couneil ;f Baltiinore,
approﬁed Jone 9, 1962,

| IN TESTIMONY WHEREDF I have herennto set'_.my hand
as Deputy Treasurer, and ai"ﬁxed the seal of the Mayor and Ci:t:y-

Cotmcil of Baltimore this 11th day of June, 1962.




Examined and approved by Comrmittee,

(gigned) Edward P. O'Malley

--------- hadta
.

"Reading Clerk

Chief Committee Clerk,

By the CITY COUNCIL OF BALTIMORE

-.m.%‘%ﬁﬁﬁ- lo'%'.-c-voon uooo]. 96:?::%1.

Read the third time and passed by yeas and nays.

By order,

(Signed} Fdwara T, Healy, Ir.
Chief Clerk.

" Journal Pages

First Reading LG4AA Gl -
Second Reading \5/?2:‘;/40?.4 . o . ’
Third Reading gl eommmins vt

Vote on final passage: Yeas /,..? Nays .....Z.......




SUPERIOR COURT OF BALTIMORE CITY

WRIT OF SUMMONS - July _ Return Day No. __180
File No. .7L5178
Docket 1562
Folio 9990

STATE OF MARYLAND
BALTIMORE CITY, to wit:
T'0 THE SHERIFF OF BALTIMORE CITY, GREETING :

You sre hereby commanded to summon

Mayor and City Council of :altimore,
°§RV§ QN: Francls B, Burch

~ .. Clty Soliscitor, Court House

Baltimore 2, Haryland, and

Thomas B, Finan
Attorney Ceneral of “aryland
Maryland Netionael Benk bulilding
Baltimore 2, Maryland

of Baltimore City, to the Superior Court of Baltimore City on the FIRST MONDAY of
July

next to angwer an action at the suit of

Kareonts Inn, nce

and have you then and there this writ.

Witness the HONORABLE EMORY H. NILES, Chief Judge of the Supreme
Bench of Baltimore City, the 1hth  gay of May 19.62
Issued 13th day of June 19,62

TO THE PERSON SUMMONED:

Personal attendance in Court on the day named in the summaons is not required; you have fiftesn
days from the day named to answer or make your defense. f you fail to assert a defense within the
time nemed, the plaintiff may obtain judgment by defrult against you, which may be extonded to final
judgment upon proper proof of damages.
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¥, Skutch, Jr,,
(Name) willi&m We Cahlll, Jre M"z éﬂv—d—’t—ﬁ? -
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NOTICE TO SHERIFF
The following papers are to be served on each defendant:
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o 3w el %ﬂi ”ﬂﬁ av #xt:éﬁ Ffets,  Judgment.
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MEMORANDUM OF LAW ON BEHALF OF THE
MAYOR AND CITY COUNCIL OF BALTIMORE

STATEMENT OF THE CASE

The Petitioner, Karson's Inn, Inc.,, seeks a
Declaratory Judgment, pursuant to Art. 31A, Sec. 2 (Md.
Code, 1957 Edition) as to the validity vel non of all or
part of Ordinance No. 1249, approved June 8, 1962, by the

Mayor and City Council of Baltimore.

ORDINANCE INVOLVED

Sec. 8 of Ordinance No. 1249 (sometimes herein-
after referred to as "the Ordinance™) enunciates the finding
cf the Mayor and City Council of Baltimore that the popu-
lation of Baltimore City is composed of many diverse racial,

religious and other ethnic groups and, inter alia, that

"The practice by diverse places of public
accommodation of refusing to accommodate and
serve members of these groups also tends to
exacerbate intergroup relations thereby impair-
ing the public welfare. 1t is hereby declared
to be the public policy of this City to . .
accommodate and serve persons in diverse places
of public accommodation, regardless of race,
color, religion, ancestry or national origin
of such persons.™



Section 2 of the Ordinance defines a 'place of
public accommodation' as ™a hotel, motel, inn or restaurant
. . engaged in the business of providing sleeping accom-

modations, or serving meals, or both for a consideration,

and which are open to the general public.

The term ''place of public accommodation’ specifi-

cally does not apply, inter alia, to

v ., . those establishments dealing

in alcoholic beverages where the average daily

receipts of the sale of alcoholic beverages

exceeds the average daily receipts of the sale

of food nor to that part or parts of such restau-

rant establishments which part or parts are

primarily devoied to the sale of alcoholic

beveirages."

Section 10A of the Ordinance prohibits the owner
or operator of a "place of public accommodation® from deny-
ing its facilities to any person because of the race, color,

creed or national origin of such person.

The validity of the remedies for enforcing a

violation of the Ordinance is not here in question.

QUESTIONS PRESENTED

I. Is the Classification made in Ordinance No.
1249 a reasonable one in conformity with the requirements
of the Equal Protection Clause of the Fourteenth Amendment
to the Comstitution of the United States and Articles 19,

23 and 44 of the Maryland Declaration of Rights?

ITI. 1Is the wording of Ordinance No. 1249 vague,

indefinite or uncertain?
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A. Is the phrase '"average daily receipts”

vague, indefinite or uncertain?

B. 1Is the phrase "primarily devoted to the

sale of alcoholic beverages™ vague, indefinite or uncertain?

C. Is the phrase "part or parts of such

restaurant establishments" vague, indefinite or uncertain?

I11. 1Is Ordinance No. 1249 in conflict with

Article 27, Sec. 577 (Md. Code, 1962 Supp.)?

A. Is Article 27, Section 377, applicable

to Baltimore City?

B. Even if Article 27, Section 577, is
applicable to Baltimore City, is Ordinance No. 1249 in

conflict with it?

ARGUMENT

I.
THE CLASSIFICATION MADE IN ORDINANCE NO. 1249
IS A REASONABLE OKE IN CONFORMITY WITH THE REQUIRE-
MENTS OF THE EQUAL PROTECTION CLAUSE OF THE FOURTEENTH
AMENDMENT TO THE CONSTITUTION OF THE UNITED STATES
AND ARTICLES 19, 23 AND 44 OF THE MARYLAND DECLARATION
OF RIGHTS.

Exempted from the purview of Ordinance No. 1249
are (i) those establishments dealing in alcoholic beverages
where the average daily receipts of the sale of alcoholic
beverages exceeds the average daily receipts of the sale

of food and (ii) those parts of restaurant establishments

primarily devoted to the sale of alcoholic beverages.



Petitioner contends that these two classifications are not
consonant with the Egual Protection Clause of the Fourteenth
Amendmept of the Constitution of the United States and
Article 23 of the Declaration of Rights of the Maryland

Constitution.

These various Constitutional guarantees are
designed to safeguard virtually the same rights, and for
purposes of this argument, they will be referred to collect-~
ively as the "Equal Protection Clause.' The Court of Appeals
has often held that in construing "Article 23 of the Decla-
ration of Rights, the decisions of the Supreme Court on
the Fourteenth Amendment are practically direct authority"
and that the two Constitutional provisions are "synonymous."

Home Utilities Co. v, Revere, 209 Md. 610, 614 (1956);

Qusler v. Tawes, 178 Md. 471, 483 (1940). Cf: National

Can Corp. v. State Tax Comm., 220 Md. 413, 434-435 (1959),

where the Court of Appeals said of Article 15 of the Decla-~
ration of Rights (which authorizes classification of persocnal
property): "The similarity of the problem of reasonable
classification under . . . our Article 15 and under the

Equal Protection Clause of the Fourteenth Amendment is

apparent.”

The principle is unequivocally established that
as regards the Equal Protection Clause, legislative bodies
are given extremely broad latitude in classification. As
was said by the Supreme Court of the United States in

McGowan v. Maryland, 366 U.S5. 420, 425-426 (1961), in

upholding the validity of the Blue Laws:



v"Although no precise formula has been
developed, the Court has held that the Four-
teenth Amendment permits the States a wide
scope of discretion in enacting laws which
afTect some groups of citizens differently
than others. The constitutional safeguard
is offended only if the classification rests
cn grounds wholly irrelevant to the achieve-
ment of the State's objective. State legis-
latures are presumed to have acted within their
constitutional power despite the fact that,
in practice, their laws result in some inequality.
A statutory discrimination will not be set aside
if any state of facts reasonably may be conceived
to justify it." (Emphasis supplied)

These principles have been enunciated and followed

by the Court of Appeals of Maryland in National Can Corp.

v. Tax Comm., 220 Md. 418, 430, 434 (1960), quoting Allied

Stores of Ohio v. Bowers, 358 U.S8. 522 (1959). Both cases

involved the validity of classifications for tax purposes,

but McGowan V. Maryland, supra, does not so limit the

application of these doctrines.

That the City Council did not state its reasons
for creating the two exemptions from the Ordinance is of

no significance. As was said in Mayor and City Council

of Baltimore v. German A.F.I. Co., 132 Md, 380, 387 (1918):

¥ . . . The statute, upon its face, does
not disclose the policy or motive by which the
Legislature was activated in granting the exemp-
tion under the statute, and this is not essential
tc its validity. It is valid if the discrimination
is founded upon public policy or upon a reasonable
distinction in principle, and is not an arbiirary
discrimination.

x k%

" ., . . The wisdom of the exemption is
within the discretion of the Legislature and
is not subject to contrecl by the Courts."
{Emphasis supplied)



To the same effect are National Can Corp. v. Tax Comm.,

supra, 220 Md. at 434, and Allied Stores of Ohio v. Bowers,

supra, 398 U.S§5. at 528.

From the foregoing, it is readily apparent that
the classification in the Ordinance must be upheld so long
as "any state of facts reasonably may be conceived to justify
it," that are founded upon public policy or upon a reason-
able distinction in principle,"™ and that do not exceed the

rwide scope of discretion™ afforded the legislative body.

Therefore, it is not necessary for this Court
to find as a matter of fact why the City Council Qreated
the classification in Ordinance No. 1249, If any facts
reasonably may be conceived to justify the classification,
that is all that is required. We can suggest at least two

sets of facts that can be so conceived,.

First: It can be said that the City Council
was not concerned with affording everyone the right to
drink in public places, but it recognized the necessity
of affording everyone the right to eat in public places.
By enacting the Ordinance, the City Council thus intended
to end segregation in restaurants, but not in taverns.
The Ordinance defines restaurants as those establishments
where the average daily receipts of the sale of food exceed
the average daily receipts of the sale of alcoholic hev-
erages. This is precisely the same definition of '"restaurant®
as used by the General Assembly of Maryland in Article 2B,
Section 2 (p) (Md. Code, 1957 Ed.), relating to the alcoholic

beverage laws. By the same token, the Ordinance excludes
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from the scope of the definition those 'parts of restaurant
establishments . . . primarily devoted to the sale of
alcoholic beverages.' The Ordinance differentiates between
those places, or parts of places, where eating predominates
or is primary and those where drinking predominates or is
primary. The former are classified as restaurants; the

latter are not.

It might here be noted that it is a known fact
that most, if not all, 6f the first-rate eating establish-
ments in Baltimove City also serve alcoholic beverages.

If the City Council had exempted all establishments that
served liquor, as Petitioner suggested in oral argument
should have been done, then this would close the doors of

the more desirable restaurants in the City to the minorities
sought to be protected., In that event, the law against
racial discriminaticn would be relegated to second-rate
restaurants. And second-rate civil rights legislation
would completely ineffectuate the very purpose the City
Council had in enacting the Ordinance here in question:

permitting integration in good restaurants,

The Ordinance definition of restaurants is based
upon the simple distinction betﬁeen a place where eating
predominates or is primary and a place where it is not.
Assuredly, this is founded upon a "“reasonable distinction

in principle,” Mayor and City Council of Baltimore v, German

A.F.I. Co., supra, That is all that is necessary to sustain

a classification under the Equal Protection Clause.
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Second: The following svals of tasole Would

alse justify the Ordipnance classificgtiocon. Ths

schools and municipal public swimming rools were desegre-
gated, and in several instances this process of desegre-
gation has, unfortunately, been met with viclence and strife.
The bare fact of the matter is that there still exists a
racial prejudice by some segments of our society which lends

itself to disorderly conduct.

The City Council was, of course, cognizant of
these factors, and in considering the legislation at hand,
was undoubtedly faced with a twin-horned dilemma. On the
one hand, it desired to enact a law prohibiting segregation
in hotels and restaurants, and on the other hand, it would
have recognized that such a law would be a change from a
deeply-rooted custom practiced in Baltimore City for hundreds
of years. That a desegregation law of this type would
meet with patent disapproval by some portions of our society
would have been all too evident. Realizing that such
legislation might cause, in some quarters, emotionally
charged reactions and also realizing the effect of the
consumption of alcoholic beverages on humnan conduct, the
City Council, py restricting the coverage of Ordinance
No. 1249 to establishments where the sale of alcoholic
beverages is not predominant, could reasonably have sought
to minimize the danger of alcoholic-inspired violence while
enacting legislation that would advance the meritorious

principle of equal opportunity for all people.



It cannot be refuted that the pclice power of
the City Council extends at least to that point where it
can minimize the danger of an outbreak of public violence,
And if a person's behavior may be affected by his consump-
tion of alcocholic beverages, then it c¢annot be said that
the exemptions in the Ordinance, if based solely on that
reason, are not "founded upon public policy or upon a reason-

able distinction in principle'. Mayor and City Council

of Baltimore v. German A.F.I. Co., supra; National Can Corp,

v, Tax Comm., supra, 220 Md. at 434. That is a state of
facts that can reasonably be conceived to sustain the classi-
fiéations in the Ordinance. In that regard, we would point
out, as most analogous, the laws in many states (including
Art. 51, Sec., 124 of the Annotated Code of Maryland) pro-
hibiting boxing, sparring or wrestling performances in a

building where liquor is sold.

What was said by Mr. Justice CardoZo in Williams
v. Mayor, 289 U.S. 36, 41-42 (1933), in speaking of the
rule of uniformity of Article 15 of the Maryland Declaration

of Rights, is equally apropos here:

"The Courts of Maryland hold that the
rule of uniformity established by these pro-
visions does not forbid the creation of reason-
able exemptions in furtherance of the public
good. . . The judicial function is exhausted
with the discovery that the relation between
means and end is not wholly vain and fanciful,
an illusory pretense. Within the field where
men of reason may reasonably differ, the legis-
lature must have its way."

It is difficult to categorize the classifications in Ordinance

No. 1249 as "wholly vain or fanciful.m



The Petitioner contended in oral argument that
it is just as possible for a person to come under the in-
fluence of alcohol in an establiéhment where the food sales
predominate as where liquor sales predominate. Of course
it is true that this could happen, but that is not the
answer to the question. The guestion is whether it is
more likely that this will happen in one type of establish-
ment than in another, If there be any merit at all to the
rationale that the likelihood of racial outbursts is greater
in an establishment where the sale of alcoholic beverages
is primary than in an establishment where the sale is not,
then the classification must be sustained. The possibility
_that the legislative purpose of desegregation could be
better achieved by prohibiting every restaurant and tavern
from segregating does not affect the validity of the

classification., Thus in Allied Amer. Mut. F. Ins. Co.

v. Com'r of Motor Vehicles, 219 Md. 607, 624 (1959), in-

volving classification of insurance companies, the Court
said:
“Yf the classification made by the

legislature is otherwise justified, there

cah be no sound complaint that the legis-

lative purpose might be better or more fully

achieved by other or more expansive and

inclusive legislation."™

Furthermore, the Petitioners cannot be heard
to argue that the likelihood of a public disturbance is
the same in an establishment where food sales are 49% of
the total sales as in an establishment where food sales
constitute 51% of the total. Of course the distinction

is slight in those instances, but the simple answer is that

classification always involves drawing a line, and the Court
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certainly cannct say that the line here drawn is irvational.
For example, the Unemploymént Compensation Act of Alabama
provided benefits for workers of employers who employed
eight or more persons. The argument was made in the Supreme

Court, Carmichael v. Southern Coal & Coke Co., 301 U.S. 4953,

510 (1937) that there was no distinction between an employer
of seven persons and one of eight, and therefore the classi-
fication was unconstitutional. In upholding the classification,

the Court said (301 U.S. at 510-511):

"MDigtinctions in degree, stated in terms

-of differences in number, have often been the
target of attack, see Booth v. Indiana, 237
U.s. 391, 397 59 L. ed. 1011 1017 35 S. Ct.
617. It is argued here, and it was ruled by
the court below, that there can be no reason
for a distinction, for purposes of taxation,
between those who have only seven employees
and those who have eight. Yet, this is the
type of distinction which the law is often
called upon to make, It is only a difference
in numbers which marks the moment when day
ends and night begins, when the disabilities
of infancy terminate and the status of legal
competency is assumed. IT separates large
incomes which are taxed from the smaller ones
which are exempt, as it marks here the differ-
ence between the proprietors of larger businesses
who are taxed and the proprietors of smaller
businesses who are not.”

See also McBriety v, City of Baltimore, 219 Md.

223 (1959), where the Court of Appeals upheld a Baltimore
City ordinance regulating multiple family dwellings. The
appellant then contended that the ordinance was discrimi-
natory, for it regulated dwellings of more than two units
to the exclusion of one-and-two dwelling units. In upholding

the classification, the Court said (219 Md. at 2386):
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v ', , . the jegislature may make dis-

tinctions of degree having a rational basis;

and they will be presumed to rest on that basis

if there be any conceivable state of facts

which would afford reasonable grounds for its

action.'"

The distinctions drawn in the Ordinance, based
upon the degree to which alcoholic beverages are sold on
the premises, are no less discriminatory than the multitude

of other classifications upheld by the courts as constitutional

legislation, See, for example, McGowan v. Maryland, 366

U.S. 420 (1961), where the statute there in guestion permitted
Sunday sales by operators of bathing beaches and amusement
parks in Anne Arundel County of merchandise customarily sold
at, or incidental to, such places. The defendant there
contended that the statute violated the Egual Protection
Clause because other merchants in Anne Arundel County were
prohibited from selling on Sunday the very same products

that the operators of bathing beaches and amusement parks

were permitted to sell. The Supreme Court, nevertheless,

held the discrimination to be a valid one (366 U. S. at
427-428). The classification in Ordinance No. 1249 as be-
tween establishments devoted primarily to the sale of food

and those devoted primarily to the sale of alcoholic beverages
certainly seems no less discriminatory than the classification

upheld in McGowan, supra.

Since, as the Petitioner seems to concede, the
City Council could validly enact legislation exempting all
sellers of alcoholic beverages, why, then, cannot the City
Council draw the line at the point where sales of alcoholic

beverages predominate or are primary? It is respectfully
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subnmitted, therefore, that the classifications established
by Ordinance No. 1249 have raticnal bases in fact. They
reasonably distinguish between restaurants and taverns and
also are reasonably calculated to minimize the possibilities
of racial disturbances in public establishments, thereby
constituting valid legislation in accordance with the Equal
Protection Clause of the Constitution of the United States

and the Maryland Declaration of Rights.

11.

THE WORDING OF ORDINANCE NO. 1249 IS NOT
VAGUE, INDEFINITE OR UNCERTAIN,

A. Average Daily Receipts

Petitioner contends that the phrase "average
daily receipts® is vague, indefinite and uncertain, because
Petitioner's total receipts vary from day to day and from
time to time, and, moreover, because Petitioner is *uncertain
and insecure” as to whether said receipts are to be averaged

hourly, daily, weekly, monthly or yearly.’

This wording in the Ordinance can be readily
compared to the similar standard set forth in the Workmen's
Compensation Act, Art. 101, Sec. 36 (Md. Code, 1957 Ed.),
where disability awards are based on the 'average weekly
wages" of the employee. That legislation does not state
the prior measuring period over which the average weekly
wage 1is to be computed. It has been the law since 1914

and is still the law teoday. It has not neen siruck down
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hecause of vagueness. In commenting upon how the 'average
weekly wages" are to be computed, the Court of Appeals of

Maryland, in Campbell Coal Co. v. Stuby, 139 Md. 280, 286-

287 (1930), said this:

"o determine this question it was necessary
to consider his prior earnings, starting at
some earlier time ., . . As to the length of
time to which the jury may go vack in consid-
ering the prior earnings of the injured or
deceased person in ascertaining his average
weekly wage at the time of his injury or death
is not fixed by our statute, as in some juris-
dictions, the determination of such questiocn
is left largely to the discretion of the jury,
tc be exercised by them according to the facts
and circumstances of each particular case."

As can be seen, the term "average weekly wages™ is not
rendered defective merely because the prior measuring period
is not set forth in the statute, It is difficult to see

how the standard ™"average daily réceipts" differs in prin-
ciple from the standard of "average weekly wages.™ Both
require a prior measuring period which is not set forth in

the respective legislation,

Furthermore, whatever doubtse that may have existed
as to the proper measuring for a determination of the phrase
"average daily receipts™ has been clarified oy Regulation
No. 4 of the Baltimore Equal Opportunity Commission, adopted
July'25, 1962, Sections (1) and (2) of the Regulation provide
as follows:

"Average Daily Receipts. (1) The total annual

receipts of the sale of alcoholic beverages and

the total annual receipts of the sale of food

in establishments dealing in alcoholic beverages

shall be each divided by the total number of days

that such establishment was open for business
during said annual period. The resulting two




percentages shall be determinative of ascer-
taining, for the succeeding annual period,
whether or not it is a 'place of public
accommodation' where "the average daily
receipts of the sale of food' (as these
terms are used in Qrdinance No. 1249 of

the Mayor and City Council of Baltimore,
approved June 8, 1962),

"The first annual period to be used in
making the above determination shall be the
annual period ending December 31, 1361, and
each succeeding annual period shall be co-
terminus with the calendar year.

"(2) If an establishment dealing in alcoholic
beverages first commences business on or after
January 1, 1962, then its total receipts from
the sale of alcoholic beverages and the total
receipts of the sale of food during the first
three months of its operation shall be divided
by the total number of days that such estab-
lishment was open for business during said
three month period, The resulting two percent-
ages shall be determinative of ascertaining
for the succeeding three month period, whether
or not it is a 'place of public accommodation'
where 'the average daily receipts of the sale
of alcoholic beverages exceeds the average
daily receipts of the sale of food' (as these
terms are used in Ordinance No., 1249 of the
Mayor and City Council of Baltimore, approved
June 8, 1962). Such method of determination
shall be utilized until the end of the calendar
year during which said establishment first
commenced business.™"

Whether or not an establishment is one where the average
daily receipts of the sale of alcoholic beverages exceeds

the average daily receipts of the sale of food is now readily
ascertainable and definite. In order for an establishment

to determine if it comes within the Ordinance, all it need
do is compute for the previous calendar year its total
receipts from the sale of food and alcoholic beverages.

The resulting totals will determine for the succeeding
calendar year whether it must comply with the Ordinance.

In the case of an establishment that has not been open for

a full year, the receipts for the first three months of
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its operation determine the establishment's status for

the succeeding three months, until the end of the calendar
vear. This method of calculation is not burdensome and

is based on figures readily at hand in wmest. if not all,

business establishments.

An interpretative regulation, "to be valid, must
be reasonable and consistent with the letter and policy of

the statute under which the agency acts.'" Comptroller v,

Rockhill, Inc., 205 Md. 226, 233 (1954). The administrative
regulation in guestion in tﬁgt case was held invalid because
"in conflict with the stﬁtute." (205 Md. at 233). No such
claim can be made in the instant case. The Regulation is
entirely consistent with the Ordinance and is a reasonable
interpretation therecf., Any fears of Petitioner as to the
vagueness of the phrase "average daily receipts"™ have cer-

tainly been extinguished by the Regulation.

The Petitioner, in oral argument, contended that
the prior calendar year is too remote a measuring period.
But even were the Court to agree with that coantention, it
would affect the validity of the Regulation only, and not
the validity of the standard set forth in the Ordinance.
. Whatever prior measuring period is adopted in the Regulation -
whether it be the past year, past six months, or past month -
a restaurant owner is precisely apprised of the category

intc which his business falls. He can ask for no more.

B. Parts 'primarily"™ devoted to the sale
cf alcoholic beverages

Petitioner further contends that it is uncertain



and insecure as to the meaning of the phrase "primarily
devoted to the sale of alcoholic beverages" contained
in Ordinance No. 1249, But such a standard has, on

numerous occasions, withstood judicial attack. Beoard

of Governors v. Agnew, 3239 U.S. 441 (1347), is extremely

close in peint, There the Supreme Court of the United
States was confronted with Section 32 of the Banking Act

of 1933, which prohibited, inter alia, any partner or

partnership employee from serving as an officer of a member
bank of the Federal Reserve System if such partnership

was at the same time "primarily engaged in the issue , . .
of stocks, bonds, or other simijiar securities . . . "

26% to 39% of the gross revenues of the company there in
guestion was derived from underwriting, and the issue con-
fronting the Supreme Court was whether that company was
"primarily"” engaged in underwriting. The partner contended
that "primarily' meant "principally'™; i.e., that to come
within the proscription of the statute, over 50% of the
company's business must be derived from underwriting.

The Supreme Court rejected this contention and held that
"primarily”™ meant"substantially®; therefore the company's
underwriting operators were within the statute, The Court
said as follows (329 U.S. at 443):

"There is a suggestion that if ’'primarily’
does not mean principally but merely connotes
substantiality, Sec. 32 constitutes an unlawful
delegation of authority to the Board. But we
think 1t is plain under our decisions that if
substantiality is the statutory guide, {the limits
of administrative action are sufficiently definitive
or ascertainable so as to survive challenge on

the grounds of unconstitutionality." (Emphasis
supplied)




  it:éeéms ciéar;.theréféreilthatgfhe.égggg‘case would

: fdrecloée fhé,issue:ﬁé'to véguénéss._ But fgrthér sub-
Stanfiation is tound in those éaées conéérning Sec. 117
(3) (1) (B) of the Internal Revenue Code of 1939, which
section subjects to ordinary income, rather than capital
gains, treatment 'property held by the taxpayer primarily
for sale to customers in the ordinary course of his trade

or business." .Greene-Haldeman v. C.I.R., 282 F. 2d &84

{9th Cir., 1960) held that "primarily”™ meant "substantially,"”

and Hillard v, C.I.R., 281 F. 24 279 (5th Circ., 1960)

rejected the contention thaf "primarily"” meant "ultimately."”
It-is interesting to note that in neither of these cases

was the statutory provision attacked on the ground of
vagueness. This is hardly surprising, for, as was said

in the Greene-Haldeman case, supra (282 F, 2d at 888),

whether the taxpayer's property comes within the statute

is "essentially a question of fact."

Even in the absence of the aforegoing cases,
the wording in the Ordinance would come within the per-
missible limits laid down by the Court of Appeals of

Maryland. In the recent case of McGowan v. State, 220

Md. 117 (1959), the Anne Arundel County Sunday law pro-
hibited, under criminal penalty, the sale of goods, not
"*customarily sold at" bathing beaches, bathhouses, amuse-
ment parks or dancing saloons. In rejecting the defendants"
Fontention that this statute was "unconstitutionally vague,"
the Court said as follows (220 Md. at 123-126)-

"A criminal statute must be sufficiently

explicit to enable a perscon of ordinary intelli-
gence to ascertain with a fair degree of precision
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what it prohibits and what conduct on his

part will render him liable to its penalties,
or it will affront the constitutiocnal guarantees
of due preocess. But such a statute is not
void for indefiniteness merely because it
exacts the burden of rightly estimaiing a
matter of degree, or because juries may differ
in their Judgmenis in cases Drought under it
on the same state ol Tacis, /Cases cited./
Section 509 clearly informs Those who read

it as to the type of articles that may be

sold on Sunday in Anne Arundel County. We
think that a person of ordinary intelligence
could know with a fair degree of precision
what he could or could not sell,

"As the Supreme (Court has noted, a statute
is not to be condemned because there may be
marginal cases in which it is diificult to
determine the side of the line on wihich a par-
ticular fact situation falls., United States
v. Petrillo, 332 U.S. 1, 7, 91 L., EI. 1877
{there the statute, upheld against the defense
of unconstitutional vagueness, made it a
criminal offense to coerce a radic¢ oproadcaster
to employ, or agree to employ, any persons
in excess of the number needed to perform

actual services). In Boyce Motar Lines v,
United States, 342 U.s. 337, 333, 340, 96 L. Ed.
367, 370, 371, there was involved the regulation

of the Interstate Commerce Commission, avthorized
by 18 U.5.C., Sec., 835, that required a driver

of an interstate motor vehicle, transporting
explosive or inflammable substances, to avoid

'so far as practicable, and, where feasible,

hy prearrangement of routes, driving into or
through congested thoroughfares, places where
crowds are assembled, street car tracks, tunnels,

viaducts, and dangerous crossings.' The Supreme
Court said, treating the regulation as a criminal
statute: ' . . . no more than a reasonable

degree of certainty can be demanded. Nor is
it unfair to require that one who deliberately
goes perilously close to an area of proscribec
conduct shall take tlie risk that he may cross
the 1ine. ™ (Emphasis supplied)

L4

On .ppeal to the Supreme Court of fthe United States, this

staiute was upheld as being sufficiently definite. McGowan

v. Maryland, 366 U.S. 420, 428 (1361).

"It is difficult to see how the standard in the

" instant case can be characterized as being vague as compared




to the standard upheld in McGowan, and certainly a criminal
statute, such as the one in McGowan, 1Lmposes a more
stringent standard as tc vagueness than does civil legis-.

lation whiech is involved here.

Apparently, Petitioner desires an ordinaﬁce
which sets out a precise formula vecause it doesﬁ’t know
what specific percentage of its business must be derived
from liquor sales in order td lawfully discriminate as to
its clientele. But Petitioner is no less apprised of what
is proscribed conduct than is the person emplo,ed by a
partnership which méy'or may nhot be *nrimarily" engaged

in underwriting, Board of Governors V. Agnew, supra.

And if the operation of Petitioner's business "goes
'perilously'close” to the line of demarcation established

by the Ordinance, then Petitioner must "take the risk

that it may cross the line." McGowan v. State, supra,

220 Md. at 123.

C. "Part or parts' of sueh restaurant
establishments

Petitioner's final contention as to vagueness
relates fTo the meaning of the phrase "part or parts of
such restaurant establishments" as contained in the Jdrdinance.

In McGowan v, State,_zzo Md. 117 (1953), one of the defend-

ants was convicted of selling a toy suvmarine on a Sunday.
j.Thé'defendant arguéd~for_a direct@d.verdict sn the ground

';ﬁﬁag'ﬁhefsubmgr;ﬁe5wa533n itemfﬂcﬁsﬁomarily_soid_at" a
bathiag beach. But the Court.of appeals held that it was




"for the trier of fact to decide" whether that commedity

was excepted by the statute or not. 220 Md. at 1286,

In the instant Ordinance, it is obvious that
the term "part or parts™ refers to a room Or rocms Or SOome
other clearly delineated area of the restaurant establish-

ment. And. just as in McGowan, it will be for the '"trier

of fact to decide” what "“part or parts™ of a particular
operation are primarily devoted to the sale of alcoholic

peverages.

What has heretofore been said of McGowan v. Stdte,

225 M4, il? (1980) in Subsection (B) abhove as to the dégrEe
of expiicitness necessary to sustain a statute likewise
determines the issue here. OQOrdinance No. 1249 rclearly
informs" even though“"there mnay be marginal cases in whiCh.t
;1t is d1ff1cu1t to determlne the side of ‘the line on whlch;;

'a particular fact 51tuatlon falls McGowan V. State

.supra. 'Indeed, no sqch "marglnal case" even ex1sts as
to the Petitioner's place of busipess, for the areas there'

are clearliy defined and separated.

IIT.
ORDINANCE NO. 1249 IS NOT IN CONFLICT WITH
ARTICLE 27, SEC. 577 (MD. CODE, 1962 SUPP,)

A. Art. 27, Sec. 577, Is Not Applicable
to Baltimore City

-Ordjnance Nb 1249 prohlblts Petltloner from
-: excludlng anyone from its place of business because oﬁj

greed or nanlonal orlgln.g Petltloner cla"m



 $§6..577; in the entire State.excépt'the_gity_oﬁ Baltimore;

the right under Art. 27V, Sec. 577 to exclude from its place

of business anyone because of race, color, creed or national

. origin on the ground that said person is a trespasser. From

this, Petitioner contends that the Ordinance and the Statute
being in conflict, the latter prevails. But Art. 27, Sec.
577, is no longer applicable to Baltimore City. Prior to

June 1, 1961, Sec. 577 read as follows:

"Any person or persons who shall enter
upon Or cross over the land, premises or private
property of "any person or persons in this State
afrter having been duly notified by the owner
or his agent not to do so shall be deemed guilty
of a misdemeanor, and on conviction thereof
vefore some justice of the peace in the county
or ¢ity where such trespass.may have been com-
mitted be fined by said justice of the peace
not less than one, nor more than one hundred
dollars, and shall stand committed to the jail
of county or city until such fine and costs are-
- paid; provided, however, that the person or per-
~ sons so convicted shall havé the right to appeal

. from the judgment of said justice of the peace
to the circuit court for the county or Criminal
Court of Baltimore where such trespass was
committed at any time within ten days after

such judgment was rendered; and, provided,
‘further, that nothing in this section shall

~ be construed to include within 'its provisions

- the entry upon or crossing over any land when’

. such entry or crossing is done under a bona fide’
c¢claim of right or ownership of said land, it
being the contention of this section only to
prohibit any wanton trespass upon the private
land of others." (Emphasis supplied)

On June l; 1961, Chapter 616, Acts of 1961, enacted
by the General Assembly, became effective. This Act estab-
lished the Municipal Court in Baltimore City. Section 20

thereof repealed and reenacted Art. 27, Sec. 577, with the

“deletidq\of_all references to Baltimore City. As presently

- ~constituted, tﬁérefore, tresﬁass is a crime by virtue of -




(The Petltloner may argue that Sec 57T étif1?

'L a§pi1es to Baltimore City, even th0u0h references to the _

) Clty were deleted,-becausejArt. 1, Sec.-l4 - of the Maryland

| _Co&é.provides'thatﬁtﬁe "word.éounyy shall be construed to
include the City'of.Baltiﬁbre;'unless said construction

would be unfeasonable." But it is apparent that if the
General Assembly had meant "county"™ to include the City

of Baltimore, it would neot have bothered to amend the statute
- in the first place. Moreover, the words "Criminal Court

of Baltimore" were eliminated'by the Amendment, thus limiting
the right of appeal to the Circuit Court for the county.

It certainly cannot be suggested that the term "Circuit
Court’” includes "Criminal Court.of Baltimore.” This further
evidences the intention of the General Assembly to limit

the application of Section 577 to the counties.)

Section 1 of Chapter 616 added Sections 107-129
" to Article 26 of the Maryland Code, Section 109 (a) (3)
thereof confers upon the Municipal Court of Baltimore City
Jurisdiction over

"any offense or matter not specifically

enumerated herein, which the Justices of

the Peace of Baltimore City . . . had juris-

diction to hear, try and determine as of

the day immediately preceding the first

Monday in May, 1961."
As presently constituted, therefore, trespass is an offense
in Baltimoure City by virtue of Chapter 616. Chapter 616
is a public local law, rather than a public general law,
for it is *confined territorially by its specific terms

exclusively to the City of Baltimore," Church Home and

Infirmary v. Mayer and City Council, 178 Ma. 326, 331 (18410).



f_ fthe Cit ﬁwould have.no power to enact 1eglslation

fin confllct w1th a publlc general law, thls l1m1tat10n-

"j-does.not eX1st_W1th:respect to ‘a public local law. Article

XI"A, Sec. 3, of the Maryland Constitution, confers upon

Baltimore City the power to

"repeal or amend local laws of said City

. . . enacted by the General Assembly, upon
all matters covered by the express powers
granted as above provided . . , "

In speaking of this Section 3, the Court of Appeals has

stéted:

"Jnder Section 3, the City, since the
adoption of its Charter in November, 1918,
has had the power to enact local laws, in-
cluding the power to repeal or amend local
laws enacted by the Legislature, upon all
matters covered by the express powers granted
by the Legislature. Church Home and Infirmary-
v, City of Baltimore, 178 Md. 326."" Herman
v. Mayor & City Council of Baltimore, 189
Md, 181, 1o (1947).

Since trespass is made a crime in Baltimore City
by virtue of a public local law, Chapter 616, Acts of 1961,
the power of the City to amend such law depends upon whether
this is a métter "covered by the exbress powers granted

by the Legisléture" to the City.

The Baltimore City Charter, a public local law,
confers upon_the'City the "full power and authority" to
"have and exercise within the limits éf Baltimore City
all the power commonly known as the Police Power to the
same extent as the State has or could exercise said power .

within said limits"™ (Sec, 6 (24)) and to pass "any ordinance
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as it may deem proper'in maintaining_the peace, good goverh—

ment, health and welfare of Baltimore City" (Sec. 6 (39)).

'_It is immaterial whether the City'enacted Ordinance
No. 1249 pursuant to its police.power (Sec. 6 (24) of the
. Charter)} purshont to its health and welfare power (Sec. 6
(39) of the Charter), or pursuant to both. These powers

are equally conferred and both are express.

The Supreme Court of the United States has recently
heid'that¥anti;d15crimination-1aws with respect to“public-
':restaurants come w1th1n the palice power of the 01t1es and

rstates See Dlstrlct of Colum01a v. Thompson Co. , 346 . S.

}100 (1953) ;upholdlng the 01v1l rlghts leglslatlon in the

 _D1strict of COIUmbla See also Marshall v, Kansas C1ty'

'5,355 S.W. 2d 8(? (Mo.,-1962) where the Supreme Court of

———T

“-;Mlssour; En Banc upheld an.ordlnancerforbidding_d1scr1mii///
'ﬁationfin restaurants as a'valid'exercise of’theocity's

policejpower.

Coosoduently; even if the Oroinance were in

-o'cooflict with.the treépass laﬁ.applicabie to'Baltiﬁore
r'City, the former prevails by virtue of the power emanatlng
from Art. XI A, Sec. 3, of the Maryland Constltutlon which

enables the City Council tO'modlfy the publlc local law.

B.  Even if Article 27, Section 577, is
applicable to Baltimore City, Ordinance
- No. 1249% is not in conflict:with it, -~

But even if the City were to aSSume arguendorthat

the trespass law would prElel in the case of confllct w1th

Ordinance No. %249, it is reSpectfully submltted that the



A ! prov ded, further that nothlng
in th]S ‘section shall pe construed to inelude.
Aw1thin its prov1510ns the entry upoen or crossing
.over any’ }and when. such. entry or crossing is

done under a bona fide'claim of right or owner-
Shlp of said’ Iandi it being the intention of
thls section only to prchibit anv ‘wanton trespass
upon’ the. prlvate land of others.'™ mphasis
supplied)

fhéimaYQr and'CitQICOuncil of Baltimore:has, by ;

the enactment of Ordinéncé No. 1249, conferfed upon all

persons the right to enter any.place of.public atcommodation

(as defined in the ordinance). The vbona fide claim of

right”™ that precludes the operation of fhe trespass statute

is thus conferred by the Ordinance in question. _Séction 577

does not purport to limit what may cqnstitufe a bona.fide

claim of right, nor does it:inhibit thé claim of right from
arising by way of a local ordiaance. ﬁor dqés.any criminal

statute confer private property rights.-

The Petitioner relies on Bell v. State, 227 Md.

305 (1962) and Griffin & Green v. State, 225 Md. 422 (1981)
for the proposition that persdns.desirous of entering a
restaurant establishment against thé wishes of the owner

are not within the '"bona fide claim of right" exception:

£0 Section 577. PBut there was absent in those casesfthe
crucial feature present here, to wit, an ordinance expressl?
conferring the right to enter upon one's pfoperty. It is
this ordinance that supplies the requisite necessary to

preclude application of the trespass statute.

Petiticner may argue that the right conferred

by Ordinance No. 1249 is not the type of "bona fide claim



then certaln conmon 1aw pr@pért§ rlghts.as to trespass
..would have_neenyrevoxed;_ For example a.gestaurant owne£:
who excluded persoﬁs ffém_his;establiShment oﬂ ﬁﬁé”basis.
:Df race would nof:have:had.availgble & ﬁommOn:law action-
for injunction'or damages avainsi'thase sersons who 8o
entered upon his restaurant prem1&65 in cpflance of the

grestaurant ownef’s'ed;cﬁ- ThlS 15 so Decause the persons

'_entening' did. so un-ae.r f'a?i?ba-n-a: ficire 'cl.a-im' :of-'r;io_h‘t_. 1f,

suosequently, the state trespass 1aw were enacted it

could not oe sald that there wac any conf11ct w1th the

_Ordinance, for tbe bona flde clalm of rJ ht already ex1sted

If thlS De a valld propGSJtzo then po 10ﬂlca1 reason

aopearq to prevent a Suoseqhe féonierrinw of a “bcna.fidé?’

clalm of right™ that was pot éx@luded uy the btate Statute

In short Lhe "ide claim of right' proviso

in Section 577 haé the effecﬁ? ;Ip“rmittlnﬂ é t;eSpaSS

- nrosecution only.where t}e“e 1sla V%Jlatloa of £ 5fivﬁte; 

orurerty right.. The ataLufP gpes-goh_&izmgr'prlvate Droperty
rigiats, and, indeed, it cannot'foﬁ.it is a'EEEminal statnte.

///KZE Sec. 577 does is eﬁf e.éXLQILn“ ?riVafe'propérty |

rights! But Ordinanbe_ﬁeﬁi32%9 abr¢gateS any comﬁon_law;”

actionsg of Lre_JaSb. amfe @'_ésﬁauréﬁf_anEt-gttempﬁé tdéi_

exclivde vpersons on t h“ basiS'qf;race, Therelinre, 2 private

sropertiyv right Lhat-sreviodSIj:éxisted is:ahrﬁgated.'-(ﬁﬁd,

ag we have seen., the dbrogat4on of sugh a'mrlvqte n"opexfj

rigat is clearly cons 1tut1@ﬁal District Of,Columala V

Thom:son, supra.} Thé State tTagpass tav, o e ap?;lcath



here, must confer.-an additional property. right ot present

at civil law. But a criminal statute cannot confer private
rights; it can only .enforce them agdjutherefpfe;iié;ihcéﬁﬁble- 
_Of extending itself to a pyivaté properfy_ﬁiéhtgfﬁat'dqes

not. even exist.

Furthermore, there are numerous ordinanées in
the City of Baltimore.that permit the entrance upon some-
one’'s privéte prqperty without the conéenf of thégoWner.
For example, Articlé 12,_Sécti§n 120, of the'Baltimore |
City Code (1950-Ed;)1permifs the_Commissibﬁe%-ofiﬁéalth .
to "demand entryf into'a hoﬁsé whefe he suspécts fhat a 
nuisance exists; anﬁ the ownér of the'hduse is suﬁjected.
to a.fiﬁe of $20.60'if he refuses such'entfy; This very
ordinance was sﬁstained against the attack that it violatéd
the Fourteenth Amendmént to the Constitutién of the United

States. Frank v. State of Maryland, 339 U.3. 360 (1959),

reh. den., 360 U.S8. 914 (1959). A further example is found
in Ordinance No. 1077, approved November 7, 195Y, Section:
3 (a) (4) of which provides for periodic inspection by City

officers of multiple family dwellings.

Both of these ordinances in effect deny tb the
property owner the right to cléim a trespass againét the
‘City inspector whose presence is little desired, Certainly
it would not be contended that these ordinances conflict
with the State trespass law, and it seems beyond argument
that the Ordipance here in guestion would go po further

in principle in diluting the owner's right to rescort to



- the pr0v151o&ﬁ_af Séctiﬁh;&7? g

_.yapplluaole to Baltlmore Clt

ﬁhat the Petltloner..léonieﬁtién.ignoréb #;g
the simple truthS;that c:imingl iaws~ap pqt_confer.grivafé
property'fights gnd_thatﬁthe.State'trespass-iaw'ddéé ﬁot'
invoké aﬁblanket_iestricfion:upoﬁ everyone from entéring
upon privaté oroperfy without the ownef's'cénseﬁt.” The
statute sp801f10a11y states that it 1is d951gneo te prevent
'a "wanton" trespass, 'namely, an encrOacnment'uPOB private
property without_a bona fide cl;ih of right.. The requisite
clﬁim of right-suppliéd-by Ordinance No. i24é brings ihe
entry to which Petitioner objects wiﬁﬁin {he provisé of

the State tres?ass law.

At the Hearing the Petitioners conceded that a
municipality has the righp-under its police powers to enact
an ordinance prohibiting discrimination in hotels and
restaurants, in the absence of a public general law pro-
hioiting it. If, in the absence of a State trespass law,
the City could vailidly enact an ordinance prohibiting dig-

crimination in hotels and restauranis, which would thereby

confer private rights on fhe'?ubiic against the owners of
restaurants, it is difficuli tu understand how it can bé
contended that any such ordinance would be in conflict with
a trespass law which canﬁot confer private property rights

and which merely provides u penalty for the wanton viclaticn
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of existing private property rights.




