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IN THE

Gourt of Appeals of Maryland

September Termn, 1960

No. 248

Wiiaam L. Grirrix, ef al., Appellants,
Vs,
SraTe oF MaRYLAND, Appellee,
: and
CorNELIA GREENE, ef al., Appellants,
vs.

Stare oF MARYLAND, A ppellee.

Appeal From the Circuit Couri for Monigomery County
(James H. Pugh, Judge)

BRIEF OF APPELLANTS

STATEMENT OF THE CASE

Appellants Wilham L. Griffin, Marvons Saunders, Michael
Proctor, Cecil T. Washington, Jr., and Gwendolyn Greene
(hereinafter referred to as Appellants Griffin ef al.) were
arrested on June 30, 1960, and charged in warrants issued
by a Justice of the Peace of Montgomery County with
trespassing on Jume 30, 1960, on the property of Glen
Fecho Amusement Park in violation of Article 27, Section
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577, of the Annotated Code of Maryland (1957 edition).
All of the aforementioned Appellants are members of
the Negro race.

Appellants Cornelia A. (ireene, Helene D. Wilson, Mar-
tin A. Schain, Ronyl J. Stewart, and Janet A. Lewis
(hereinafter referred to as Appellants Greene ef al.) were
arrested on July 2, 1960, and charged in warrants issued
by a Justice of the Peace of Montgomery County with
trespassing on July 2, 1960, on the property of Glen Echo
Amusement Park in violation of the same statute cited
above. Appellants Greene, Stewart, and Lewis are mein-
bers of the Negro race and Appellants Wilson and Schain
are members of the Caucasian race.

Artiele 27, Section 577, of the Annotated Code of Mary-
land (1957 edition), provides as follows:

§ 577. Wanton trespass upon private land.

Any person or persons who shall enter upon or eross
over the land, premises or private property of any
person or persons in this State after having been duly
notified by the owner or his agent not to do so shali
be deemed guilty of a misdemeanor, and on conviction
thereof before some justice of the peace in the county
or city where such trespass may have heen committed
be fined by said justice of the peace not less than one,
nor more than one hundred dollars, and shall stand
committed to the jail of county or city until such fine
and costs are paid; provided, however, that the person
or persons so convieted shall have the right to appeal
from the judgment of said justice of the peace to the
circunit court for the county or Criminal Court of Balti-
more where such trespass was committed, at any time
within ten days after such judgment was rendered;
and, provided, further, that nothing in this section
shall be econstrued to include within its provisions
the entry upon or crossing over any land when such
entry or crossing is done under a hona fide claim of
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right or ownership of said land, it being the intention
of this seetion only to prohibit any wanton trespass
upon the private land of others.

Appellants were arraigned, pleaded not guilty, and waived
a jJury trial. The cases of Appellants Griffin ef al., were
congolidated for trial, by consent, and tried on September
11, 1960, in the Circuit Court for Montgomery County,
Maryland, before Judge James H., Pugh. The cases of
Appellants Greene ef al., similarly were consolidated for
trial and tried on September 11, 1960, in the same Court
and before the same judge.®* KEach of the Appellants (de-
fendants below) was found guilty as charged and fined.

QUESTIONS PRESENTED

1. Are the following elements of Article 27, Section 577,
of the Annotated Code of Maryland (1957 edition), each of
which is necessary to support a conviction, established by
the record:

a. Were the actions of Appellants wanton within
the meaning of the statute?

b. Was the statutory requirement of due notice by
the owner or his agent not to enter upon or cross
over the land in question met?

¢. Were Appellants, who were attempting to assert
constitational, statutory, or common-law rights, acting
under a bona fide claim of right within the meaning of
the statute?

2. Did the arrest and conviction of Appellants violate
or interfere with the rights secured to them by the Due
Process and Equal Protection Clauses of the Fourteenth
Amendment to the Constitution of the United States or the
provisions of 42 U.S.C. §§ 1981 and 19821?

* The records of the two comsolidated cases were eonsolidated into one
record on appeal pursuant to a letter, dated November 18, 1960, from the
Chief Deputy Clerk of the Court of Appealy of Maryland to counsel for
the Appellants,
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STATEMENT OF FACTS

On June 30, 1960, Appellants Griffin et al. entered onto
the property of Glen Echo Amusement Park (E. 15, 16),
a park operated by Kebar, Inc, a Maryland corporation,
under a lease from Rekab, Ine., alse a Maryland corpora-
tion and the owner of the property (K. 22, 23). The officers,
stockholders, and directors of both corporations are the
same persons (K. 22, 26). The park is located in Mont-
gomery County, Maryland (E. 15). The owners and oper-
ators of the park employ National Detective Agency, a
Distriet of Columbia corporation, to provide a force of
guards at the park (E. 18, 24), and on June 30, 1960,
and at all times pertinent to this action, the aforementioned
guards were under the charge of Francis J, Collins (here-
inafter referred to as ‘“Lt. Collins’’), an employee of Na-
tional Detective Ageney (E. 14, 18) who also holds a com-
mission from the State of Maryland as a Special Deputy
Sheriff for Montgomery County, Maryland (E, 18).

When Appellants Griffin ef «l. entered the park, they
proceeded to the carrousel which is located within the park
and took seats thereon (E. 16). When an attendant ap-
peared, Appellants Griffin ef al. tendered valid tickets for
this ride which had been purchased and transferred to
them by others (E. 20, 31). The attendant refused fo
accept the tickets and also refused to start the carrousel
(E. 32). After a short time Lt. Collins approached
Appellants Griffin ef al. and advised them that the
park was segregated and that Negroes were not per-
mitted therein; he further advised that Appellants Griffin
et al, should leave the park or he would cause their arrest
(E. 16, 17, 19). Appellants Griffin e/ al. refused to
leave, wherempon Lt. Collins arrested them, transported
them to an office located on the park property, and notified
the Montgomery County Police, who came and took Appel-
lant to a police station located in Bethesda, Maryland (E.
17), where they were charged with violations of Artiele 27,
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Section 577, of the Maryland Code Annotated (1957 edi-
tion) {E. 11).

At all times pertinent hereto the conduct of Appellants
Griffin et ol. was orderly and peaceable (E. 21, 22, 31);
the poliey of the park was to refuse admission to Negroes
solely on account of their race (K. 19, 23, 24, 25) ; and it was
pursuant to this policy that Appellants Griffin ef al. were
refused service and arrested (E. 19, 24). Admission to the
park is free and there is free and open access to the park
throngh unobstructed entry ways (E. 20); the tickets
which were in the possession of Appellants Griffin ef al.
were valid, duly purchased, and without limitation on
transfer (E. 20, 31); said tickets could be purchased
at a number of booths located within the park (E. 20); and
no refund or offer to make good the tickets in any way was
made by the operators of the park to Appellants Griffin
et al. (K. 20).

Glen Echo Amusement Park advertises through various
media, such as press, radio, and television, as to the avail-
ability of its facilities to the public and invites the public
generally, without mention of its policies of raecial dis-
crimination, to come to the park and use the facilities
there provided (E. 25, 31). In addition to the car-
rousel the park offers various other faecilities (E. 32).

Appellants Greene et al. were arrested on July 2, 1960,
within the confines of a restaurant located in Glen Echo
Amusement Park (K. 38), under circumstances sub-
stantially similar to those surrounding the arrest of Ap-
pellants Griffin ef al. This restaurant was operated by
B & B Catering Co., Ine., under an agreement with Kebar,
Ine. (E. 40, 41).

In order to establish the relationship between these cor-
porations, two documents were admitted into evidence (E.
53). The first, dated August 29, 1958, covered the ‘1959
and 1960 Seasons’’ (E. 75). The second, undated and
consisting of six pages, covered the period commenecing on
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or about April 1, 1957, and ending on or about Labor Day,
September, 1958 (K. 66). Officers of Kebar, Ine., and
B & B Catering Co., Inc., testified that the two documents
constituted the entire agreement between the parties in
effect on the day Appellants Greene et al. were arrested
(K. 53, 59). Appellants objected to the introduction of
the second document (K. 53).

When Appellants Greene et al. entered the restaurant,
the attendants refused to serve them (E. 49, 51) and
closed the counter (E. 51, 52). Shortly thereafter, Lt.
Collins appeared and advised Appellants Greene et ol. that
they were undesirable and that if they did not leave, they
would be arrested for trespassing (E. 38, 39, 49).
Appellants Greene e al. refused to leave, whereupon Lt.
Collins arrested them, transported them to an office located
on the park property, and notified the Montgomery County
Police, who took them to a police station located in Bethes-
da, Maryland (E. 39), where Appellants Greene et al. were
charged with violations of Article 27, Section 577, of the
Annotated Code of Maryland (1957 edition) (E. 12). The
arrests were made to implement the poliey of the operators
of the park to maintain raeial segregation (E. 44, 47).
Appellants’ conduct was peaceful and orderly at all times
pertinent hereto (H. 39, 50). The facts concerning
ownership and operation of Glen Echo Amusement Park
{E. 40) and its policies of racial exclusion (E. 44, 47),
Francis J. Collins, and the National Detective Agency
guards (E. 37, 38, 39), set forth above, apply equally to
Appellants Greene ef al. as they do to Appellants Griffin
et al.

At the trials held on September 11 and 12, 1960, re-
spectively, all of the Appellants were found guilty as
charged and fined (B. 36, 65). It is from these convietions
that this appeal is taken.
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SUMMARY OF ARGUMENTS

The record does not support the convictions of Appel-
lants becanse of failure to meet the requirements of Ar-
ticle 27, Section 577, of the Annotated Code of Maryland
(1957 edition), under which they were convicted. First,
the acts of Appellants were not wanton but were at all
times peaceable and orderly and cannot be characterized
as reckless or malicions. Second, Appellants were not
given the statutory notice required, sinece no notice was
given to them at or prior to the time of entry into the place
of public accommodation involved. Furthermore, Appel-
lants Greene ef al. were given no notice whatever by duly
authorized agents of the restaurant in which they were
arrested. Third, Appellants entered and remained on the
property in question under a hona fide claim of right and
were acting under that claim when they were arrested.

The arrests and convictions of Appellants constituted
an unlawful interference with the constitutionally pro-
tected rights of Appellants under the Due Process and
Equal Profection Clauses of the Fourteenth Amendment
to the Constitution of the United States. Appellants are
protected by the Constitution against the use of state
authority to enforce the private racially diseriminatory
policies of a person whose property is open to use by the
public as a place of public service and accommodation.
Further, appellants are entitled under the Constitution
and as specified in 42 U.S.C. §§1981 and 1982 to be
free from interference under color of state law with the
making and enforcing of contracts or the purchasing of
personal property on account of race or color. Moreover,
the arrests and convictions of Appellants were not a rea-
sonable exereise of the police power of the state necessary
to maintain law and order.
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I
ARGUMENT

The Requirements for Conviction Under Article 27, Seclion
577. of the Annotated Code of Maryland (1357 Edition).
Were Not Met In That Appellants’ Acts Were Not Wanton,
Appellants Were Not Given Proper Notice, and Appellants
Were Acting Under a Bona Fide Claim of Right.

A prerequisite to violation of Article 27, Section 577, of
the Annotated Code of Maryland (1957 edition), is wanton-
ness. The stainte is clear on its face in this regard, since
it is entitled ‘“Wanton trespass upon private land.” In
addition, the statute concludes with the statement that it is
‘‘the intention of this section only to prohibit any wanton
trespass upon the private land of others’’ {emphasis sup-
plied). Moreover, the use of “wanton’’ in this seection is
in contradistinetion to other eriminal provisions of the
Annotated Code of Maryland relating to eriminal trespass
which do not contain this requirement., Article 27, Sections
576, 578, 579, and 580, Annotated Code of Maryland (1957
edition).

‘““Wanton’’ normally means a malicious or destruective
act. While this Court has not construed ‘“wanton’’ as nsed
in Article 27, Seection 577, it has construed “wanton’’ in
other contexts. In Dennis v. Balttmore Transit Co., 189
Md. 610, 617, 56 A.2d 813 (1947), this Court stated. ‘“[{]he
word wanton means characterized by extreme recklessness
and ntter disregard for the rights of others”, citing Balti-
more Transit Co. v. Faulkner, 179 Md. 598, 602, 20 A .2d 485
(1941). In recognizing the need for a finding that Appel-
lants’ conduet was wanton, the Trial Judge, in his opinion
in one of these cases in the lower court stated that
‘“‘wanton’’ means ‘‘. . . reckless, heedless, malicious,
characterized by extreme recklessnmess, foolhardiness and
reckless disregard for the rights or safety of others, or
of other consequences’’ (BE. 33).
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It is difficult to eomprehend the manner in which Appel-
lants’ conduct could be deemed wanton for purposes of
conviction under the criminal statute here involved. The
record is clear that the Appellants at all times conduncted
themselves in a peaceable and orderly manner. They en-
tered a place of public accommodation to which they, as
members of the general public, had been invited through
advertisement; they entered the usual and unobstructed
route of ingress and egress; and they were attempting to
do no more than make use of the services offered at the
time of their arrest. The aet for which they were arrested
was their refusal to leave under the belief that they were
entitled to enjoy these servics free from interference by
the state on aceount of race or color,

Moreover, they peacefully submitted to arrest. The
Trial Judge, in part, seemed to base the finding of wanton-
ness on the possibility that the presence of a Negro in a
place of public accommodation, the proprietors of which
maintain a policy of racial diserimination, might produce
a riot. Not only is this the result of archaic thinking; it
also is contrary to the proposition frequently enuneiated by
the Supreme Court of the United States that the rights of
private individuals are not to be sacrificed or yielded to
potential violence and disorder brought about by others.
See Cooper v. Aaron, 358 U.8. 1, 16 (1958); Buchanan v.
Warley, 245 U.S, 60, 81 (1917).

The other basis for this finding of wantonness is the
refusal of Appellants, becanse of their belief in their right
to enjoy the services offered, to leave the premises upon
being requested to do so. This, in and of itslf, is not a
proper basis for a finding of wantonness, since the activity
of Appellants was nof characterized by that extreme reck-
lessness or foolhardiness which is required in order to
arrive at a determination of the type of conduet punishable
under the statute.

A second prerequisite to a valid convietion under Article
27, Section 577, of the Annotated Code of Maryland, is due
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notice by the owner or his agent not to enter upon or cross
over his land, premises, or property. The language of the
statute requires prior notice as a condition of convietion,
It only applies to an entry or crossing ‘‘after having been
duly notified by the owner or his agent not to do so.”’ In the
instant cases, no notice was posted nor was any notice
orally communicated to Appellants prior to their entry
onto the land. Appellants had entered through an unre-
stricted means of ingress, open to the public, who were
permitted and, in fact, invited to enter and use the facili-
ties of the park. Appellants Griffin ef al. received no
communication from anyone connected with the park until
they were on the carrousel, and Appellants Greene et al.
received no communication whatever until they were inside
the restaurant, both of which were well within the bound-
aries of the property on which they allegedly trespassed.
This Court is under the normal constraint to construe the
statute narrowly, particularly since it is in derogation of
the common law.

Even if the Court were to construe the statute broadly in
the sense of meaning notice subsequent to entry, as to
Appellants Greene ef al., the record does not show that Lit,
Collins was within the category of persons who are author-
ized to give notice under the statute, and therefore the pur-
ported notice was invalid. These Appellants were in a
restaurant which was leased by Glen Echo Amusement
Park (Kebar, Ine.) to B & B Catering Co., Inc. Appellants
contend that, as a matter of law, the agreement between
Kebar and B & B was contined in its entirety in the doeu-
ment dated August 29, 1958 (E. 75). It did not purport to
incorporate by reference or otherwise refer to any prior
agreement. It was complete on its face and set forth the
fact that it was ‘‘the agreement’” hetween the parties con-
taining the ‘‘terms’’ thereof. The prior lease (E. 66), by
its terms, expired in September, 1958, and, as a matter of
law, was not and could not have been extended by the agree-
ment dated Angust 29, 1958. The testimony of the corpo-
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rate officers to the contrary (E. 55, 56, 57, 59) is insufficient,
appellants contend, to alter this conclusion. Further, the
fact that the two agreements have overlapping and in some
cases contradictory provisions demonstrates that the agree-
ment of August 29, 1958, was not intended as an extension
of or supplement to the prior agreement. Unlike the prior
agreement, the agreement of August 29, 1958, created a
lease rather than a license, and contained no reservation
of control over the operation and conduct of the lessee’s
business beyond a restriction on employment of persons
under eighteen years of age. It follows, if B & B was a
lessee of the restaurant in which the arrests occurred, as
distinguished from a licensee, that the evidence is wholly
insufficient to support the eontentton that Lt. Collins was
acting as the agent of the lessee when Appellants Greene
et al. were ‘‘notified’” and subsequently arrested.

The third basis for setting aside Appellants conviction is
the proviso that the statute does not apply to persons who
are acting under a bona fide claim of right to be upon the
property of another.

All of Appellants were members of the general publie,
invited to the park by the operators thereof. This invita-
tion was extended to the public, without qualification as
to raee or color, particularly to persons residing in the
Washington metropolitan area, by way of advertisements
in newspapers, signs on buses, and by radio and television.
Entry to the park was free and unobstructed and open to
all responding to such invitations. In view of these facts,
Appellants’ bona fide claim of right to enter and ecross
over the property seems incontrovertible.

This elaim of right is reinforced by the fact that all of
the Appellants were trying to make or to enforce con-
tracts, or to purchase personal property, and thus their
activity is given the express sanction of law, 42 U.8.C.A.
§§ 1981, 1982, which give all persons, including Negroes,
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the same right ‘‘in every State and Territory to make and
enforce contracts . . . as is enjoyed by white citizens, . , .”’
and an equivalent right to purchase personal property. A
peaceable entry into a place of public business in order to
purchase food, tickets, or other items on sale, or to make use
of tickets duly purchased from the proprietor is certainly
a proper exercise of these federally protected rights and,
Appellants submit, gives rise to a hona fide claim of right,
within the meaning of the statute involved.

In addition, in the case of Appellants Griffin et al., each
of them had valid and duly purchased tickets for admit-
tance to the rides in the park., These Appellants, at the
time of their arrest, were on one such ride and had ten-
dered the necessary tickets. Therefore, they were acting
under a bona fide elaim of right and were thereby excluded
from operation of the statute since a ticket to a place of
public amusement constitutes a contract between the pro-
prietor and the holder. Interstate Amusement Co. v. Mar-
tin, 8 Ala. App. 481, 62 So. 404 (1913).

1.

The Arrests and Convictlons of Appellants Constitute An
Exercise of State Power to Enforce Racial Segregation in
Violation of Rights Protected by the Fourteenth Amend-
meni to the Uniied Siates Constitution and By 42 U.S.C.
§5 1881 and 1982,

The arrests and convictions of Appellants implemented
the racially diseriminatory policies of Glen Echo Amuse-
ment Park, a place of public accommodation. Such arrests
and convietions constituted the use of the state police power
to enforce those policies. Appellants contend that their
federal rights thereby were violated. Although the federal
questions presented here have not heen squarely decided
by the Supreme Court of the United States, the principles
on which they rely have been clearly enunciated.
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These basie¢ principles were first expressed in the Civil
Rights Cases, 109 U.S. 3 (1883), in which the Supreme
Court declared that the Fourteenth Amendment and the
rights and privileges secured thereby “nullifies and makes
void . . . State action of every kind which impairs the priv-
ileges and immunities of citizens of the United States, or
whiech injures them in life, liberty or property without
due process of law, or which denies to any of them the
equal protection of the laws.” Supra at 11. Moreover,
the Court stated that racially diseriminatory policies of
individuals are insulated from the proseription of the
Fourteenth Amendment only in so far as they are ‘‘un-
supported by State authority in the shape of laws, customs
or judicial or execmtive proceedings,’’ or are ‘‘not sanec-
tioned in some way by the State.”” Supra at 17.

Consistent with these expressions, the doctrine has been
clearly established that state power eannot be used affirma-
tively to deny access to or limit use of public recreational
facilities because of race. This doctrine has been applied
to such recreational facilities as swimming pools, Kansas
City, Mo. v. Wailliams, 205 F.2d 47 (8th Cir. 1953), cert.
denied 346 U.S, 826; Tonkins v. City of Greensboro, 276
F.2d 890 (4th Cir. 1960) ; public beaches and bathhouses,
Dawson v. Mayor and City Councd of Baltimore, 220 F.2d
386 (4th Cir. 1955), aff’d per curiam 350 U.8. 877; Depari-
ment of Conservation v. Tate, 231 F.2d 615 (4th Cir. 1956),
cert. denied 352 U.S. 838; City of St. Petersburg v. Alsup,
238 ¥'.2d 830 (5th Cir. 1956), cert. denied 352 U.S. 922; golf
courses, Rice v. Arnold, 45 S0.2d 195, (Fla. 1950), vacated
340 U.S. 848; Holmes v. City of Atlanta, 223 F.2d 93 (5th
Cir. 1955) aff’d per curiam 350 U.S, 879; City of Greens-
boro v. Simkins, 246 F.2d 425 (4th Cir. 1957); parks and
reereational facilities, New Orleans City Park Improve-
ment Association v. Detiege, 252 F.2d 122 (5th Cir. 1958),
aff'd per curiam 338 U.S. 54; and theatres, Muir v.
Lowsville Park Theatrical dss’n., 202 F.2d 275 (6th Cir.
19533}, aff’d per curiam, 347 U.8, 971; Jones v. Marva
Theatres, Inc., 180 F.Supp. 49 (D, Md. 1960).
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Particularly pertinent to the instant case is the state-
ment eontained in the decision of the United States Court
of Appeals for the Fourth Circuit in the Dawson case,
supra at 387:

“, .. it is obvious that racial segregation in recrea-
tional activities can no longer be sustained as a proper
exercise of the police power of the state .. .”’

The Court of Appeals in that case specifically overruled
Durkee v. Murphy, 181 Md. 259, 29 A.2d 253 (1942), which
had espoused the doctrine of separate-but-equal in public
recreational facilities. The Court, of course, based its
view on the fact that Plessy v. Ferguson, 163 U.S. 537
(1896), had in effect been overruled by the Supreme Court
in a series of eases beginning with McLaurin v. Oklahoma
State Regents, 339 U.S. 637 (1950), as applied to eduea-
tional faeilities, and the Court stated that it was equally
inapplicable to any other public facility.

This rule has been followed without distinction between
recreational facilities which are operated by state authori-
ties in a “governmental’” or “‘proprietary’’ capacity, City
of St. Petersburg v. Alsup, supra, and facilities which
have been leased by state authorities to private operators,
City of Greensboro v. Stmkins, supra. The rule therefore
has been applied in an all-inclusive manner,

The distinction between the cases cited above and the
instant case is the fact that the faecility here involved is
not operated by or leased from the state, and therefore the
owners or operators of the park are not themselves af-
fected by the limitations of the Fourteenth Amendment.
It follows, as has been held by this Court in Drews v.
Maryland, — Md. — (1961), No. 113, September Term,
1960, that a private owner or operator of a place of
publie amusement is free to choose his customers on such
bases as he sees fit, including race or eolor. 1t is equally
clear, however, that the state can no more lend its legisla-
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tive, executive or judicial power to enforce private policies
of racial discrimination in a place of public accommodation
than it can adopt or enforce such policies in a facility
operated by it directly. If one is an infringement of
Fourteenth Amendment rights and an improper exercise
of the state’s police power, so is the other. Cf. Terry v.
Adams, 345 U.S. 461 (1953).

The Supreme Court also has enunciated the principle
that the powers of the state, whether legislative, judicial,
or executive, canntot be used fo enforce raeially discrimina-
tory policies of private persons relating to the purchase
and sale of real property. In Shelley v. Kraemer, 334 U.S.
1 (1948), the Court held that state courts could not carry
out the racially discriminatory policies of private land
owners throngh judicial enforcement of racial restrictive
covenants. Moreover, the Court was unwilling to permit
state courts to grant damages against private landowners
for breach of such covenants, Barrows v. Jackson, 346
U.S. 249 (1953). The Court, in holding that judicial en-
foreement of racial diserimination violates the Fourteenth
Amendment, made it elear ‘‘that the action of the States
to which the Amendment has reference, includes action of
state courts and state judicial officers.”” Shelley v.
Kraemer, supra at 18, The assertion that property rights
of private individuals were paramount was met by the.
Court in stating that:

The Constitution confers wupon no individual the
right to demand action by the State which results in
the denial of equal protection of the laws to other
individuals. Supra at 22.

We are not here concerned, nor was the Court in Shelley
and Barrows, concerned with the questions whether or not
private citizens are required to sell to Negroes or of the
power of the state to force them so to sell. The question,
here, as in Shelly and Barrows, is whether or not the state,
consistent with the Constitution, can permit the full panoply
of its power to be used to aid, abet, implement, and effec-



16

tuate diserimination by private entrepreneurs on account
of race or color. Amnd, in the instant case, the use of state
power is more odious than in Shelly and Barrows because
criminal, rather than civil, sanctions have been imposed.

Furthermore, if individuals are attempting to exercise
federally protected rights, the fact that they are physically
present on private property which has been opened up to
the public is of no consequence and does not justify the
imposition by the state of criminal trespass sanetions,

In Marsh v. Alabama, 326 U.S. 501 (1946), privately
owned land was being used as a ‘“‘company town.” The
landowner caused the arrest (by a company employee who
was also a county deputy sheriff) for trespass of a member
of a religious sect who was distributing literature contrary
to the wishes of the owner. It was argued in support of
the arrest that the landowner’s right of control is coexten-
give with the right of the homeowner to regulate the con-
duct of his guests. The Court stated:

“We cannot accept that contention. Ownership does
not always mean absolute dominion. The more an
owner, for his advantage, opens up his property for
use by the public in general, the more do his rights be-
come eircumseribed by the statutory and eonstitutional
rights of those who use it.”” Supra at 505-6.

Obviously, the respective rights of the parties must be
recognized and balanced. It should he noted, however, that
even the homeowner does not have absolute and inviolable
rights, as pointed out by the Court in Martin v. Struthers,
319 U.S. 141 (1943) (ordinance prohibiting door-to-door
distribution of handbills held invalid as applied to ad-
vertisement of religious meeting).

Glen Echo Amusement Park has been opened by the
owner as a place of public accommedation, for his finan-
cial advantage, and, following Marsk, he has thereby sub-
ordinated his rights as a private property owner to the con-
stitutional rights of the public who use it.
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Appellants also rely on 42 U.S.C. § 1981, which pro-
vides that ‘‘all persons within the jurisdietion of the
United States shall have the same right in every State
and Territory to make and enforce contracts . . . as is en-
joyed by white citizens, . . .”’, and on 42 U.S.C. §1982,
which provides that “‘all eitizens . . . shall have the same
right . . . as is enjoyed by white citizens to . . . purchase
. . . personal property.”” Appellants entered Glen Fcho
Amusement Park for the purpose of making contraets
with the operators of the park to use the facilities located
there and to purchase food, tickets, and other articles of
personal property which were on sale to the public. Ap-
pellants Griffin et al., being in lawful possession of valid
tickets, in fact had entered into contractual relations with
the operators of the park (see Greenfeld v. Maryland
Jockey Club of Baltimore, 190 Md. 96, 57 A.2d 335 (1948)},
and were, at the time of their arrest, seeking to enforce
those confracts. Without question, Appellants arrests con-
stituted unlawful interference with the exercise of their
statutory rights under the Fourteenth Amendment to the
Constifution.

The arguments advanced hereinabove by Appellants were
urged on the court in Valle v. Stengel, 176 F.2d 697 (3rd
Cir. 1949), involving facts substantially similar to those in
the instant case. In Valle, the court held that the convie-
tions of the defendants under the New Jersey trespass
statute were void on the grounds that they constituted state
enforcement of privately imposed racial diserimination in
a place of public amusement in violation of defendants’
rights under the Due Process and Equal Protection Clanses
of the Fourteenth Amendment, and that they constituted
an unconstitutional "interference with defendants’ equal
rights to make and enforee contracts and to purchase per-
sonal property as set forth in 42 U.S.C. §§1981, 1982.
Appellants rely on that case.

The Court might well inquire as to the means available
to the owner of a place of public accommodation to enforee
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his right to pick and choose his customers and to remove
unwanted persons from his property. Appellants submit
that the owner may resort to his common-law right of
reasonable self-help to remove such persons, If the person
resists to the point of disorderly eonduet, or if a breach
of the peace is imminent or ensues, then resort may be
had to state authority to redress or prevent such independ-
ent violations of the law. To permit state aunthorities to
lend their aid by arresting unwanted persons solely on ae-
count of race or color in a place of public accommodation,
and to enforce judicially such racially discriminatory poli-
cies through eriminal prosecution and conviction goes too
far,

Appellants are aware of the holding of this Court in
Drews v. State of Maryland, — Md., — (1961), No. 113,
September Term, 1960. That case is factually distinguish-
able on at least two grounds. In the Drews case, which
involved econvictions for disorderly conduet, this Court
relied heavily upon the fact as established by the record
that the crowd which gathered around the defendants at
the time of their arrest was angry and on the verge of
getting out of eontrol, which led this Court to conclude
that defendants were “ineiting’’ the erowd by refusing
to obey valid commands of police officers. In addition, it
was found by the trial eonrt that the Drews defendants in
fact acted in a disorderly manner. In the instant case, the
record is entirely barren of evidence that any element of
incitement was present. Further, the record repeatedly
shows that Appellants at all times conducted themselves in
a peaceful and orderly manner. In this case, therefore,
disorder and imminent violence were not present, and it
cannot be said here, as it was said in Drews, that the ar-
rests were made to prevent violence or the further com-
mission of disorderly acts. Appellants submif that this
case cannot be decided simply by following Drews v. Mary-
land, supra.

This Court is called upon to balance conflicting interests.
On the one hand, the private businessman, having invited
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the general public to come upon his land, nevertheless
seeks to exclude particular members of that public on ae-
count of race and color and asks the state {o assist him in
go doing. On the other hand, members of the public, hav-
ing been invited to use the services offered by the private
businessman, ask only that the state refrain from assist-
ing him in effectuating his dieriminatory policies.

In striking this balanee, Appellants urge this Court to
take judicial notice of the changes which have cecurred in
the State of Maryland in recent years, Diserimination on
account of race is now contrary to the public policy of the
State in all areas of publie aetivity. Bills have been intro-
duced in the legislature to outlaw racial diserimination in
privately owned places of public accommodation. At least
one county has established a Human Relations Council to
deal with residual areas of racial friction. In Baltimore,
parts of Montgomery County, and elsewhere in the state,
privately owned hotels, restaurants, bowling alleys and
other places of public accommodation have been desegre-
gated by the voluntary action of their owners.

All of these developments stem from the recognition that
racial diserimination is morally wrong, economically un-
gound, inconvenient in practice and unnecessary in fact.

In deciding these cases justice can permit but one resnit.

CONCLUSION

It is respectfully submitted that the judgments below
should be reversed with directions to vacate the convie-
tions and to dismiss the proceedings against Appellants.

Cuakres T. Duncaxw
JosgPH H. SHARLITT
CrLaopE B. Kanx
Attorneys for Appellants
LEE M. HYDEMAR
Of Counsel
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Docket Entries

No. 3881 Criminal
STATE ov MARYLAND
V8,
Wirriam L. GRIFFIN
TRESPASSING

Aug. 4, 1960-—Warrant, Recognizance, Demand for Jury
Trial &e filed, Page No. 1.

Sep. 12, 1960—Motion and leave to amend warrant and
amendment filed, Page No. 5.

Sep. 12, 1960—Motion and leave to consolidate this case
with Numbers 3882, 3833, 3889 and 3892 Criminal.

Sep. 12, 1960—Plea not guilty.

Sep. 12, 1960—Submitted to the Court and trial before
Judge Pugh, Mrs. Slack reporting.

Sep. 12, 1960—The Court finds defendant gnilty.

Sep. 12, 1960—Defendant was asked if he had anything to
say before sentence.

Sep. 12, 1960—Judgment that the Traverser, William L.
Griffin, pay a fine of Fifty and no/100 dollars ($50.00)
current money and costs, and in default in the payment
of said fine and costs, that the Traverser, William L.
Griffin be confined in the Montgomery County Jail until
the fine and costs have been paid or until released by due
process of law.

Sep. 12, 1960—Appeal filed, Page No. 6.

Oct. 13, 1960—Petition and Order of Court extending time
for transmittal of record to Court of Appeals to and
including November 15, 1960 filed, Page No. 7.

L. T. Kardy—State’s Attorney
J. H. Sharlitt & C. T. Duncan—Attorneys for Defendant
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Docket Eniries
No. 3882 Criminal

STATE oF MARYLAND

vs.
MicuAFL A. PROCTOR

TRESPASSING

Ang. 4, 1960—Warrant, Recognizance, Demand for Jury
Trial &e. filed, Page No. 1.

Sep. 12, 1960—Motion and leave to amend warrant and
amendment filed, Page No. 5.

Sep. 12, 1960—Motion and leave to consolidate this case
with Numbers 3881, 3883, 3889 and 3892 Criminals.

Sep. 12, 1960—Plea not guilty.

Sep. 12, 1960—Submitted to the Court and trial before
Judge Pugh, Mrs. Slack reporting.

Sep. 12, 1960—The Court finds defendant guilty.

Sep. 12, 1960—Defendant was asked if he had anything
to say before sentence.

Sep. 12, 1960—Judgment that the Traverser, Michael A.
Proctor, pay a fine of Fifty and no/100 Dollars ($50.00)
and costs, and in defaulf in the payment of said fine and
costs, that the Traverser, Michael A. Proctor, be con-
fined in the Montigomery County Jail until the fine and
costs have been paid or until released by due process of
law.

Sep. 12, 1960—Appeal filed in No. 3881 Criminal.

Oct. 13, 1960—Petition and Order of Court extending time
for transmittal of record to Court of Appeals to and
including November 15, 1960 filed in No. 3881 Criminal.

L. T. Kardy—State’s Attorney
J. H. Sharlitt & C. T. Dunean—Attorneys for Defendant
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Docket Eniries

No. 3883 Criminal
STATE oF MARYLAND
V8.

CeciL T. WASHINGTON, JR.

TRESPASSING

Aug. 4, 1960—Warrant, Recognizance, Demand for Jury
Trial &e. filed, Page No. 1.

Sep. 12, 1960—Motion and leave to amend warrant and
amendment filed, Page No. 6.

Sep. 12, 1960—Motion and leave to consolidate this case
with Numbers 3881, 3882, 3889 and 3892 Criminals.

Sep. 12, 1960—Plea not guilty.

Sep. 12, 1960—Submitted to the Court and trial before
Judge Pugh, Mrs. Slack reporting.

Sep. 12, 1960—The Court finds defendant guilty.

Sep. 12, 1960—Defendant was asked if he had anything to
say before sentence.

Sep. 12, 1960-—Judgment that the Traverser, Cecil T.
Washington, Jr., pay a fine of Fifty and no/100 Dollars
($50.00) current money and costs and in default in the
payment of said fine and costs, that the Traverser Cecil
T. Washington, Jr., be confined in the Montgomery
County Jail until the fine and costs have been paid or
until released by due process of law.

Sep. 12, 1960—Appeal filed in No. 3881 Criminal.

Oct. 13, 1960—Petition and Order of Court extending time
for transmittal of record to Court of Appeals to and
including November 15, 1960 filed in No. 3881 Criminal.

L. T. Kardy—State's Attorney
J. H. Sharlitt & C. T. Duncan—A ttorneys for Defendant
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Pocket Entrios

No. 3889 Criminal
StaTE oF MARYLAND
Vs,

Marvous SAUNDERS

TRESPASSING

Aug. 4, 1960—Warrant, Demand for Jury Trial &ec. filed,
Page No. 1.

Sep. 12, 1960—Motion and leave to amend warrant and
amendment filed, Page No. 6.

Sep. 12, 1960—Motion and leave to consolidate this case
with Numbers 3881, 3882, 3883 and 3892 Criminal.

Sep. 12, 1960-~Plea not guilty.

Sep. 12, 1960—Submitted to the Court and trial before
Judge Pugh, Mrs. Slack reporting.

Sep. 12, 1960—The Court finds the defendant guilty.

Sep. 12, 1960—Defendant was asked if he had anything
to say before sentence.

Sep. 12, 1960—Judgment that the Traverser, Marvous
Saunders, pay a fine of Fifty and no/100 Dollars ($50.00)
current money and costs, and in defaunlt in the payment of
said fine and costs that the Traverser, Marvous Saunders,
be confined in the Montgomery County Jail until the fine
and costs have been paid or until released by due process
of law.

Sep. 12, 1960—Appeal filed in No. 3881 Criminal.

Oct. 13, 1960—Petition and Order of Court extending time
for transmittal of record to Court of Appeals to and
including November 15, 1960 filed in No. 3881 Criminal.

L. T. Kardy—State’s Attorney
J. H. Sharlitt & C. T. Duncan—Attorneys for Defendant
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No. 3892 Criminal
STATE oF MARYLAND
V8.

GwENDOLYN T. GREENE

TRESPASSING

Aug, 4, 1960—Warrant, Demand for Jury Trial &e. filed,
Page No. 1.

Sep. 12, 1960—Motion and leave to amend warrant and
amendment filed, Page No. 6.

Sep. 12, 1960—Motion and leave to consolidate this case
with Numbers 3881, 3882, 3883 and 3889 and 3892 Crim-
inals.

Sep. 12, 1960—Plea not guilty.

Sep. 12, 1960—Submitted to the Court and trial before
Judge Pugh, Mrs. Slack reporting.

Sep. 12, 1960—The Conrt finds defendant gmilty.

Sep. 12, 1960—Defendant was asked if she had anything
to say before sentence.

Sep. 12, 1960—Judgment that the Traverser, Gwendolyn
T. Greene, pay a fine of Fifty and no/100 dollars ($50.00)
current money and costs, and in default in the payment
of said fine and costs, that the Traverser, Gwendolyn T.
Greene, be confined in the Montgomery County Jail until
the fine and costs have been paid or until released by
due process of law.

Sep. 12, 1960—Appeal filed in No. 3881 Criminal.

Oct. 13, 1960-—Petition and Order of Court extending time
for transmittal of record to Court of Appeals to and
including November 15, 1960 filed in No. 3881 Criminal.

L. T. Kardy—State’s Attorney
J. H. Sharlitt & C. T. Duncan—Attorneys for Defendant
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No. 3878 Criminal

STATE oF MARYLAND
Vs,

CerNELIA A, GREENE

TRESPASSING

Aug. 4, 1960—Warrant, Recognizance, Demand for Jury
Trial &ec. filed, Page No. 1.

Sep. 12, 1960-—Motion and leave to consolidate this case
with numbers 3879, 3890, 3891 and 3893 Criminals.

Sep. 13, 1960—Motion and leave to amend warrant and
amendment filed, Page No. 6.

Sep. 13, 1960—Plea not guilty.

Sep. 13, 1960—Submitted to the Court and trial before
Judge Pugh, Mrs. Slack reporting.

Sep. 13, 1960—The Court finds defendant guilty.

Sep. 13, 1960—Defendant was asked if she had anything
to say before sentence.

Sep. 13, 1960—Judgment that the Traverser, Cornelia A.
(reene, pay a fine of One hundred and no/100 dollars
{$100.00) current money and costs, and in defaulf in the
payment of said fine and costs that the Traverser, Cor-
nelia A. Greene, be confined in the Montgomery County
Jail until the fine and costs have heen paid or until
released by due proeess of law.

Sep. 13, 1960—A ppeal filed, Page No. 7.

Oect. 13, 1960—Petition and Order of Court extending time
for transmittal of reeord to Court of Appeals to and
ineluding the 15th day of November, 1960, Page No. 8.

L. T. Kardy—State’s Attorney
J. H. Sharlitt & C. T. Duncan—Attorneys for Defendant
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No. 3879 Criminal
STATE OF MARYLAND
VB,

Herewe D. WiLsow

TRESPASSING

Aug. 4, 1960—Warrant, Recognizance, Demand for Jury
Trial &c. filed.

Sep. 12, 1960—Motion and leave to consolidate this case
with Numbers 3878, 3890, 3891 and 3893 Criminals.

Sep. 13, 1960—Motion and leave to amend warrant and
amendment filed.

Sep. 13, 1960—Plea not guilty.

Sep. 13, 1960—Submitted to the Court and trial before
Judge Pugh, Mrs. Slack reporting.

Sep. 13, 1960—The Court finds defendant guilty.

Sep. 13, 1960—Defendant was asked if she had anything
to say before sentence.

Sep. 13, 1960—Judgment that the Traverser, Helene D.
Wilison, pay a fine of One Hundred and no/100 dollars
($100.00) current money, and costs, and in default in the
payment of said fine and costs that the Traverser, Helene
D. Wilson, be confined in the Montgomery County Jail
until the fine and costs have been paid or until released
by due process of law.

Sep. 13, 1960—Appeal filed in No. 3878 Criminal.

Oect. 13, 1960—Petition and Order of Court extending time
for transmittal of record to Court of Appeals to and
including November 15, 1960 filed in No. 3878 Criminal,

L. T. Kardy—State’s Attorney
J. H. Sharlitt & C. T. Duncan-—Attorneys for Defendant
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No. 3890 Criminal

STATE OF MARYLAND
Vs,

MarTIN A, ScHAIN

TRESPASSING

Aug. 4, 1960—Warrant, Demand for Jury Trial &c. filed.

Sep. 12, 1960—Motion and leave to consolidate this case
with Numbers 3878, 3879, 3891 and 3893 Criminal.

Sep. 13, 1960—Motion and leave to amend warrant and
amendment filed.

Sep. 13, 1960—Plea not guilty.

Sep. 13, 1960—Submifted to the Court and trial before
Judge Pugh, Mrs. Slack reporting.

Sep. 13, 1960—The Court finds defendant guilty.

Sep. 13, 1960—Defendant was asked if he had anything
to say before sentence.

Sep. 13, 1960—Judgment that the Traverser, Martin A.
Schain, pay a fine of One hundred and no/100 dollars
($100.00) eurrent money, and costs, and in default in the
payment of said fine and costs, that the Traverser, Mar-
tin A. Sechain, be confined in the Montgomery County
Jail until the fine and costs have been paid or unntil
released by due process of law.

Sep. 13, 1960-—Appeal filed in No. 3878 Criminal.

Oct. 13, 1960—Petition and Order of Court extending time
for transmittal of record to and including November 15,
1960 filed in No. 3878 Criminal.

L. T. Kardy—State’s Attorney
J. H. Sharlitt & C. T. Duncan—Attorneys for Defendant
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Docket Entries

No. 3891 Criminal
STATE oF MARYLAND
vs.

RoxyL J. STEWART

TRESPASSING

Aug. 4, 1960—Warrant, Demand for Jury Trial &ec. filed.

Sep. 12, 1960—Motion and Leave to consolidate this case
with Numbers 3878, 3879, 3890 and 3893 Criminal.

Sep. 13, 1960—Motion and leave to amend warrant and
amendment filed.

Sep. 13, 1960-—Plea not guilty.

Sep. 13, 1960—Submitted to the Court and trial before
Judge Pugh, Mrs. Slack reporting.

Sep. 13, 1960--The Court finds defendant guilty.

Sep. 13, 1960—Defendant was asked if he had anything to
say bhefore sentence.

Sep. 13, 1960—Judgment that the Traverser, Ronyl J.
Stewart, pay a fine of Fifty and no/100 dollars ($50.00)
current money, and costs, and in default in the payment
of said fine and costs, that the Traverser Ronyl J.
Stewart, be confined in the Montgomery County Jail,
until the fine and costs have been paid or until released
by due process of law.

Sep. 13, 1960—A ppeal filed in No. 3878 Criminal.

Oct. 13, 1960—Petition and Order of Court extending time
for transninttal of record to Court of Appeals to and
including November 15, 1960 filed in No. 3878 Criminal.

L. T. Kardy—State’s Aftorney
J. H. Sharlitt & C. T. Duncan—Attorneys for Defendant
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No. 3893 Criminal
STaTE OF MARYLAND
vs.

Jawer A. Lewis

TRESPASSING

Aug. 4, 1960—Warrant, Demand for Jury Trial &c. filed.

Sep. 12, 1960—Motion and leave to consolidate this case
with Numbers 3878, 3879, 3890 and 3891 Criminal.

Sep. 13, 1960—Motion and leave to amend warrant and
amendment filed.

Sep. 13, 1960—Plea not guilty.

Sep. 13, 1960—Submitted to the Court and trial before
Judge Pugh, Mrs. Slack reporting.

Sep. 13, 1960—The Court finds the defendant guilty.

Sep. 13, 1960—Defendant was asked if she had anything
to say before sentence,

Sep. 13, 1960—Judgment that the Traverser, Janet A.
Lewis, pay a fine of Fifty and no/100 dollars ($50.00)
current money, and costs, and in default in the payment
of said fine and costs, that the Traverser Janet A, Lewis,
be confined in the Montgomery County Jail until the
fine and costs have been paid or until released by due
process of law.

Sep. 13, 1960—Appeal filed in No. 3878 Criminal.

Oct. 13, 1960—Petition and Order of Court extending time
for transmittal of record to Court of Appeals to and
including November 15, 1960 filed in No. 3878 Criminal.

L. T. Kardy—State’s Attorney
J. H. Sharlitt & C. T. Duncan—Attorneys for Defendant
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State Warrant
StatE oF MARYLAND, MoNTGOMERY COUNTY, to wit:

To James S. McAuliffe, Superintendent of Police of said
County, Greeting:

Waereas, Complaint hath been made upon the informa-
tion and oath of Lt. Francis Collins, Deputy Sheriff in and
for the Glen Echo Park, who charges that William L.
Griffin, late of the said County and State, on the 30th day
of June, 1960, at the County and Stafe aforesaid, did un-
lawfully and wantonly enter upon and cross over the land
of Rekab, Inc., a Maryland corporation, in Montgomery
County, Mryland, such land at that time having been leased
to Kebar, Inc. a Maryland eorporation, and operated as the
Glen Echo Amusement Park, after having been duly noti-
fied by an Agent of Kebar, Inc., not to do so in violation of
Article 27, Section 577 of the Annotated Code of Maryland,
1957 Edition as amended, contrary to the form of the Act
of the General Assembly of Maryland, in such case made
and provided, and against the peace, government and dig-
nity of the State.

You are hereby commanded immediately to apprehend
the said .o a0 bring he .
before e Judge at ...

R . Montgomery County, to be dealt with
accordmg to law Hereof fail not, and have you there
this Warrant.

Justice of the Peace for Montgomery
County, Maryland

Issued .....cocoe..... . 1

[Identical warrants were issued against Appellants
Michae]l A. Proctor, No. 3882 Criminals, Cecil T. Wash-
ington, Jr., No. 3883 Criminals, Marvous Saunders, No.
3889 Criminals, and Gwendolyn T. Greene, No. 3892, Crim-
inals.]
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State Warrant
STATE oF MaRYLAND, MoNTGOMERY COUNTY, to wit:

To James S. McAnuliffe, Superintendent of Police of said
County, Greeting:

WaEREas, Complaint hath been made upon the informa-
tion and oath of Lt. Francis Collins, Deputy Sheriff in and
for the Glen Echo Park, who charges that Cornelia A.
Greene, late of the said County and State, on the 2nd day
of July, 1960, at the County and State aforesaid, did un-
lawfully and wantonly enter upon and cross over the land
of Rekab, Ine., a Maryland corporation, in Montgomery
County, Mryland, such land at that time having been leased
to Kebar, Ine. a Maryland corporation, and operated as the
Glen Echo Amusement Park, after having been duly noti-
fied by an Agent of Kebar, Inc., not to do so in violation of
Article 27, Section 577 of the Annotated Code of Maryland,
1957 Edition as amended, contrary to the form of the Act
of the General Assembly of Maryland, in such case made
and provided, and against the peace, government and dig-
nity of the State.

You are hereby commanded immediately to apprehend
the said . and bring ..h.__...
before ..o - Judge at ... .
.................................. Montgomery County, to be dealt with
according to law. Hereof fail not, and have you there
this Warrant.

Justice of the Peace for Montgomery
County, Maryland

3510 11 ¢ A 19

[Identical warrants were issued against Appellants
Helene D. Wilson, No. 3879 Criminals, Martin A. Schain,
No. 3890 Criminals, Ronyl J. Stewart, No. 3891 Criminals,
and Janet A. Lewis, No. 3893 Criminals.]
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2 Excerpis from Transcript of Proceedinga (Griffin, ot al.)

The above-entitled cause eame on regularly for hearing,
pursunant to notice, on September 12, 1960, at 10:00 o’clock
a.m. before The Honorable James H. Pugh, Judge of said
Court, when and where the following counsel were present
on behalf of the respective parties, and the following pro-
ceedings were had and the following testimony was adduced.

By Mr. McAuliffe: Your Honor, the State will move to
amend the warrants in all five cases, and I have prepared
copies of the amendment that we would ask that the Court
make to these warrants, and I would ask that in each case
the copy which I have prepared be attached to the original
warrant, as an amendment to it, and the amendment we
desire to make is the same amendment in each case and
would read as follows:

By Judge Pugh: Have the defense lawyers seen it?

By Mr. Duncan: I would like to see it, your Honor. (Mr.
MecAuliffe hands a copy of the proposed amendment to
defense attorneys). Defense counsel makes no objection to
the motion for leave to amend the warrants, your Honor.

By Judge Pugh: The motion is granted.

® » * *® * * * * * *

3 By Judge Pugh: The pleas are ‘“not guilty?’’
By Mr. Duncan: Yes, your Honor.

* * * * * * * * *

6 By Mr. Duncan: I wounld like, with the Court’s

leave, to reserve the opening statement on behalf of
the defendants, and I would like to move to dismiss and
quash the warrants. The prosecutor has stated that the ar-
rests in this case were made by a State officer for the pur-
pose of enfotcing a poliey of private segregation, put into
effect and maintained by the owner and lessee of the prem-
ises involved. I submit to the Court that such use of State
power is unconstitutional, That the application of the
statute in this case is unconstitutional. The argument
being that the State may not diseriminate against citizens
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on the ground of race and color. It may not do 8o directly,
and it cannot do so indirectly. I further move to dismiss
the warrants—

By Judge Pugh: The Court is not allowed to direct a
verdiot on opening statements, If the Court sits without
a jury, it is sitting as a jury, and then the Court is the
Judge of the law and the facts, so, on opening statements
we do not recognize motions for a directed verdiet. The
motion is over-ruled.

Whereupon,
Francis J. Collins

a witness of lawful age, called for examination by counsel
for the plaintiff, and having first been duly sworn, accord-
ing to law, was examined and testified as follows, upon

7 Direct Examination
By Mr. McAuliffe:

Q. Lientenant, will you identify yourself to the Court?
A, Francis J. Collins; 1207 E. Capitol Street, Washing-
ton, D. C.

Q. Lieutenant, by whom are you employed, and in what
capacity? A. I am employed by the National Detective
Agency and we are under contract to Kebar, Ine, and
Rekab, Inc.,

& * * - * * w * * *

Q. By whom are you employed, Lieutenant Collins?
A. National Detective Agenecy.

Q. And where are you stationed, pursuant to your em-
ployment with the National Detective Ageney? A. My
present assignment is Glen Echo Amusement Park.

Q. And at Glen Echo Amusement Park from whom
8 do you receive your instructions? A. From the
Park Manager, Mr. Woronoff.

Q. And for how long have you been so assigned at the

Glen Echo Amusement Park? A. Since April 2nd, 1960.
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Q. What is your connection and capacity with respeect
to the park special police force theret A. I am the head
of the special police force at the park.

Q. What instruefions have you received from Mr.
Woronoff, the Park Manager, with respect to the operation
of the park and your duties in connection therewith?

* * * * * * - * * L ]

Q. Now then, Lieutenant, directing your attention to
the date June 30, 1960, did you have occasion to be at the
Glen Echo Park at that time?t A, I was on duty on that
date.

Q. And the Glen Echo Amusement Park is located in
what County and State? A. Montgomery County, Mary-
land.

Q. Directing your attention again to June 30,

9 1960, at a time when you were on duty at Glen
Echo Amusement Park, did you have occasion to see

the five defendants in this case on that date? A. I did.

Q. Will you relate to the Court the circnmstances under
which you first observed these five defendants at the Glen
Echo Amnsement Park?

» * * * * * * * * *

10 Q. Now, Lieutenant, what first communication, or
contact, did you have with the five defendants here,
and what were they doing at that time?
By Mr. Duncan: I object, your Honor. That is the
same question, if I understand it correctly.
By Judge Pugh: The objection is over-ruled.
A, The defendants broke from the picket line and went
from the picket line—
By Judge Pugh: (interrupting the witness)
Just tell when they came on to the private property of
the Glen Echo Amusement Park.
A. Approximately 8:15.
By Judge Pugh: All five of them?
11 A. Yes, sir.

® * * * * * - L3 * *
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Q. What, if anything, oceurred then?

By Judge Pugh: On the property of Glen Echo Amuse-
ment Park,

A. The five defendants went down through the park to
the carousel and got on to the ride, on the horses and the
different animals. I then went up to Mr. Woronoff and
asked him what he wanted me to do. He said they were
trespassing and he wanted them arrested for trespassing,
if they didn’t get off the property.

Q. What did you tell them to do? A. T went to the
12 defendants, individually, and gave them five minutes
to get off the property.

By Mr. Duncan: I object and move to have that answer
stricken, It is not relevant.

By Judge Pugh: The objection is over-ruled,

Q. Then, Lientenant, will you relate the cireumstances
under which you went to the carousel, and what youn did
when you arrived there with respect to these five defend-
ants? A. 1 went to each defendant and told them—

Q. (interrupting the witness) First of all, tell us what
you found when you arrived there. Where they were,
and what they were doing. A. Each defendant was either
on a horse, or one of the other animals, I went to each
defendant and told them it was private property and it
was the policy of the park not to have colored people on
the rides, or in the park.

Q. Now, will you look upon each of the five defendants
and can you now state and identify each of the five de-
fendants seated here as being the five that youn have just
referred to? A. These are the five defendants that T just
referred to.

By Mr. Duncan: I would object to that and ask that he
be required to identify each defendant individually. These
are five separate warrants.

By Judge Pugh: Can you identify each one of these

defendants individuoally?
13 A, Yes.
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By Judge Pugh:

Q. Did you tell them to get off the property? A. Yes.

Q. What did each one of them say when you told them
that?! A. They declined to leave.

Q. What did they say?! A. They said they declined to
leave the property. They said they declined to leave and
that they had tickets.

L] * * * * * L] - * *

18 Q. During the five minute period that you testi-
fied to after you warned each of the five defendants

to leave the park premises, what, if anything, did you do?
A. T went to each defendant and told them that the time
was up and they were under arrest for trespassing. 1
then escorted them up to our office, with a crowd milling
around there, to wait for transportation from the Mont-
gomery County Police, to take them to Bethesda to swear
out the warrants.

By Mr. Duncan: At this point I renew my Motion to
quash the warrants.

By Judge Pugh: The motion is denied.

By Mr. Duncan: May I state what the grounds are,
your Honor?

By Judge Pugh: You can state that at the end of the
case.

By Mr. Duncan: I am required to state this at the
beginning.

By Judge Pugh: You have stated your Motion and the
Court has ruled on it. You may argue it to the Court of
Appeals.

| ] * # * * * * * * *

20 Mr. McAuliffe Resumes Examination of the Witness:

Q. Lieutenant, how were you dressed at the time you
approached the defendants and when you warned them?
A. T was in uniform.

Q. What uniform was that?t A. Of the National Detec-
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tive Agency; blue pants, white shirt, black tie and white
coat and wearing a Special Deputy Sheriff’s badge.
Q. What is your position, or capacity, with re-
21 spect to being a Deputy Sherifft Are you, in fact,
a Deputy Sheriff of Montgomery County? A. I am
a Special Deputy Sheriff of Montgomery County, State
of Maryland.
Q. And specifically by what two organizations are you
employed? A. Rekab, Inc., and Kebar, Inc.
By Mr. McAuliffe: Yon may cross-examine,
By Mr. Duncan: Is it my understanding that this
witness’s duties have been admitted, subject to proof?
By Judge Pugh: Subject to agency. Agency has not
been established yet. I sustained the ohjection on that
proffer.

Cross-Examination
By Mr. Duncan:

Q. You just said you are employed by Rekab, Inec., and
Kebar, Inc,, is that correet? A. I am employed by the
National Detective Agency and they have a contract with
Kebar, Inec.,, and Rekab, Inc.

Q. Who pays your salary? A. The National Detective
Agency.

Q. And do you have any other income from any other
souree. A. No, sir.

Q. Do you receive any money directly from Rekab,
22 Ine., or Kebar, Ine.? A. No, sir.

Q. Your salary, in fact, is paid by the National
Detective Agency; is that correet? A. Yes.

Q. What kind of agency is that? A. A private detective
ageney.

Q. Is it incorporated? A. Yes, sir.

Q. In what Statet A. The District of Columbia.

Q. Are you an officer of that corporation?t A. No, sir.

Q. Are you an officer of either Rekab, Inc., or Kebar,
Inc.? A. No, sir.
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Q. Mr. Collins. you testified that yon saw these defend-
ants prior to the time they entered the park; is that
correct? A, Yes, sir.

Q. Had you ever seen them before? A. No, sir.

Q. When you saw them inside the park, did you recog-
nize them as the persons you had seen outside the park?
A. Yes, sir.

Q. Now you stated that you told them it was the policy
of the park not to admit colored people. Is that, in fact,

the policy of the park? A. Yes.
23 Q. Has it always been the policy of the park?
A. As far as I know.

Q. How long had you worked at Glen Echo Park?
A. Since April 2, 1960.

Q. And before that time were you employed by the
National Detective Agency? A. That is right.

Q. But you were assigned to a place other than Glen
Echo? A. That is right.

Q. To your knowledge, had negroes previously ever been
admitted to the park? A. Not to my knowledge.

Q. Now did you arrest these defendants because they
were negroes?

By Mr. McAuliffe: Objection.

By Judge Pugh: Over-ruled.

A. I arrested them on orders of Mr. Woronoff, due to
the faet that the policy of the park was that they catered
just to white people; not to colored people.

Q. I repeat my question. Did you arrest these de-
fendants because they were negroes? A. Yes, sir.

Q. Were they in the company of other persons, to your

knowledge? A. Yes, sir.
24 Q. Were they in the company of white persons?
A. Where?

Q. When they were on the carousel. A, There were
white persons on the carousel when they were there.

Q. To your knowledge, were they in the company of
white persons? A. One white person was with one of the
eolored people.
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Q. With which colored person was the white person
with? A. This gentlemen right here (indicating one of
the defendants).

Q. Do you know his name? A. No, I don’t know.

Q. Did you arrest the white person who was in his
company?! A. No, sir; I did not.

Q. Why not? A. At the time we got back to the carousel,
she had left. By the time I had these defendants out, she
had gone, as far as I know.

Q. Does this policy of Glen Hcho Park extend to all
negroes, no matter who they aret

By Mr., MeAuliffe: Objection.

By Mr. Dunean: I will rephrase it.
25 Q. Does it extend to negroes, without regard to
how they are dressed, or how they conduct them-
selves?

Mr. McAuliffe: Objection.

By Judge Pugh: Over-ruled.

By Mr. Duncan: Will the Reporter read the question,
please? (the last question was read back).

A. Yes; that is right,

Q. Did it come to your attention, Mr. Collins, that these
defendants had tickets when they were arrested? A. They
showed me tickets.

Q. Did you make any offer to these defendants with re-
spect to the tickets which they had? Did you offer to
refund them any money? A. No, sir.

Q. Are you familiar with the manmer in which tickets
are acquired and sold at Glen Echo Amnsement Park?
A. Yes, sir.

Q. Will you tell the Court how that ist A. They are
sold through ticket booths.

Q. Are the ticket booths located inside the park, or are
they located at the entrance? A. Inside the park.

Q. Is there any ticket booth at the entrance to the park?

A. No.
26 Q. So the access to the park from the public
highway is not obstructed?! A. No, sir.
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Q. Now, if you know, is it customary at the park for one
person to purchase tickets and transfer them to another?
A. 1 would not know.

Q. Are you ever at the park, Mr. Collins? A. Yes.

Q. Have you ever observed tickets being purchased?
A. Yes, I have.

Q. Have you ever seen a father purchase tickets and
give them to his children? A. Yes.

Q. Then you de know that that is done; is that correct?
A. In that case; yes.

Q. Do you know of any other cases in which it is done?
A. No.

» * * * * * * - * *

36 Q. Would you say, Mr, Collins, that his conduct
was peaceful and orderly? A. At the time I spoke to him.

Q. He didn’t become disorderly at any time, in fact did

he A. No, sir.
37 Q. There was no loud talking? A. Not that I
know of.

Q. And certainly no one was drunk or intoxicated, or
anything like that? A. I wouldn’t know.

Q. You arrested them, didn’t you? A. You said no one.

Q. No one of these defendants were intoxicated, were
they? A. As far as I know; no.

Q. Youn had occasion to talk to each one of them, didn't
you? A. Yes.

Q. Can’t you say whether any of them had been drink-
ing or not? A. No.

Q. Have you had occcasion to arrest people for being
intoxicated m Glen Echo? A. Yes,

Q. You are a police officer, aren’t yon? A. Yes.

Q. Don’t you claim some expert knowledge of such
matters? A. Yes; by their actions.

Q. Based on the actions of these people can’t you say
that they were not, in fact, intoxicated? A. As far as
T know they were not intoxicated.

L ] * * * L 2 * * * * *
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38 By Judge Pugh: He said they were not intoxi-
cated and did not appear to be. The objection is
sustained. Did you smell any ordor of aleohol on any of
them?
A. No, sir.

Mr. Duncan Continues Examination:

Q. You testified that the defendant, Griffiin, was peace-
ful and orderly. Was the same true as to all the other
defendants? A. Yes,

Q. At all times throughout? A. Yes, sir,

Q. At the time you arrested them, Mr. Collins, did any
of them ask to speak to the management? A. No, sir.

Q. Did any of them tell you that they wanted to ride on

the merry-go-round? A. Yes, sir.
* * L] * *

* - * * *

687 Ahram Baker

a witness of lawful age, called for examination by counsel
for the plaintiff, and having first been duly sworn, accord-
ing to law, was examined and testified, upon

Direct Examination
By Mr. McAuliffe:

Q. Mr. Baker, will you state to the Court your name
68 and address? A. Abram Baker, 3315 Wisconsin
Avenue, N. W.
Q. What is your position or eapacity in conneetion with
the Maryland Corporation Rekab, Ine.? A. Iam President.
Q. What is your position with the Maryland Corporation
Kebar, Inc.? A. I am President.
Q. For how long have you been President of Rekab,
Ine.? A. Since June 17, 1955.
Q. How long have you been President of Kebar, Inc.?
A. Since June 17, 1955.
Q. What is the relationship of Rekab, Ine., and Kebar,
Ine., to the ownership and operation of the Glen Echo
Amusement Park, here in Monigomery County, Maryland?
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A, Rekab, Inc., owns Kebar, Ine., Kebar, Inec, is the
operating company.

Q. Which is the ownership of the land of Glen Echo
Amusement Park? A. Rekab, Inc.

* * * * * * * * » *

72 Q. As President of Rekab, Inc.,, and Kebar, Inc.,

T ask you whether the two respeetive corporations
are still in effeet, and Maryland corporations? A. They
are.

Q. Mr. Baker, I show you this lease and ask you if yon
can identify 1t? A. Yes, sir.

Q. And what is that instrument? A, This is a lease
on the ground from Rekab, Inc., turning it over to Kehar,
Ine., as an operating company.

Q. Did you sign this lease? A. I sure did.

By Mr. McAuliffe: We offer this lease into evidence as

State’s Exhibit #£7.
73 Mr. Duncan: No objection.
Judge Pugh: Admit it in evidence.

Q. Is the carousel site a part of this lease? A, Yes; it

is leased to Kebar, Ine.

Mr, McAuliffe Continues:

Q. Directing your attention to this lease, State’s Ex-
hibit #7, Mr. Baker, I ask you whether that lease was in
effect on the date of June 30th of this year? A, Yes, sir;
it was.

Q. Now, as President of Rekab, Inc.,, and Kebhar, Ine.,
will you deseribe what policy is maintained by the two
respective corporations with respect to the admission of
negroes to the Glen FEcho Amusement Park?! A. I don’t
get your question.

3. What policy is maintained by Rekab, Inc,, and Kebar,
Ine., with respeet to the admission of negroes to the
amusement park? A. They are not allowed in the park.

Q. And what instronctions and what authority has been
given by Rekab, Inc., and Kebar, Ine., by you as President
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of each of these corporations, to Lieutenant Collins with
respect to this park policy? A. To give them all due
respect and if they do not do what he asks them to do
within a time that he thinks it shonld have been done,
that he should arrest them.

- * * * * #* * L ] * *

74 Mr. McAuliffe Continnes:

Q. Now then, Mr. Baker, what agency does the
park employ, specifically what agency does Rekab, Ine.,
and Kebar, Inc.,, employ for purposes of maintaining law
and order on the park property? A. This year it was the
National Detective Agency.

Q. And who, in the National Detective Ageney, was
designated as the director or the man in charge of the
police force on the park grounds? A, Lieufenant Collins.

Q. And as such did you have occasion to give Lieutenant

Collins any instructions with respeet to a park
75  policy against admitting negroes? A. Yes.

Q. And what specific instrunetions did you give
him with respect to authority to order people off of the
park premises? A. Well, he was supposed to stop them
at the gate and tell them that they are not allowed; and if
they come in, within a certain time, five or ten minutes—
whatever he thinks, why he would escort them out.

Q. In the event they didn’t see fit to leave at his warn-
ing, did you authorize Lieutenant Collins to have these
people arrested? A. Yes.

Q. On a charge of trespass? A. On a charge of

trespassing.
» » - * * * » * * *
76 Cross-Examination

By Mr. Duncan:
L * * L ] * * * ¥* * &

84 Q. Would you tell the Court what you told
Lientenant Collins relating to the racial policies of
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the Glen Hcho Park? A. We didn’t allow negroes and in
his discretion, if anything happened, in any way, he was
supposed to arrest them, if they went on our property.

Q. Did you specify to him what he was supposed to
arrest them for? A. For trespassing.

Q. You used that word to him? A. Yes; that is right.

Q. And you used the word ‘‘diseretion’’—what did you
mean by that?! A. To give them a chance to walk off; if
they wanted to.

Q. Did you instruet Lieutenant Collins to arrest all
negroes who came on the property, if they did not leavet
A, Yes.

Q. That was your instructions? A. Yes,

Q. And did you instruct him to arrest them be-
85 cause they were negroes? A, Yes.

Q. Did you instruet him to arrest white persons
who came on the park property with colored personst
A. If they were doing something wrong, they are supposed
to be arrested.

Q. In other words, your instruction as to negroes was to
arrest them if they came into the park, and refused to
leave, because they were negroes; and your instruction
was to arrest white persons if they were doing something
wrong? A. That is right.

L] * % * * * * * *® *

92 Mr. Duncan Continues Cross-Examination of the
‘Witness:

Q. Does (len Echo, operating through its advertising
agency, advertise in the Washington, D. C. areat A. 1
would say so.
93 Q. Does it advertise in the Presst A, What do
you mean ‘‘The Press?”’
Q. By newspapers? A. Yes.
Q. By radiot A, Yes.
Q. And by television? A. Yes.
Q. On the back of Capital Transit Busses?! A. No.
Q. It does not? A. No, sir.
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Q. Do any of the advertisements which the park makes
refer to racial policies of the park? A. I don’t get that.

Q. Do any of the advertisements which you have referred
to, refer to the racial policies of the park? A. I don’t
think so.

Q. Do any of them state that negroes are not welcome?
A, They didn’t say they were.

Q. Are they addressed to the public generally A. 1
would say so.

* * * * * * L 4 * * *

100 Re-Be-Direet Examination
By Mr. McAuliffe:

. Who are the other officers of this corporation? A.
My brother.

Q. What is his position? A. Secretary and Treasurer.

Q. What is his name? A. Sam Baker.

Q. Who is the other officer of the corporation? A. My
wife,

Q. And have you and your brother, and your wife, con-
ferred, and are you in agreement with respect {o the poliey

to be followed at Glen Echo Park? A. We sure are.
101 Q. And who is your General Manager at the Glen
Echo Park? A. Leonard Woronoff.

Q. And is he instructed to carry out all the policies by
you and your brother and your wife, with respect to the
operation of the park, as youn see fit? A. He is.

Q. You take the position, Mr. Baker, that as the owner
of this private property, or as President of the corpora-
tion, you have the right to determine who shall come on
te your property, and the right to arrest them if they do
not leave A. Yes.

Mr. McAuliffe: I object to that.

By Judge Pugh: Objection sustained.

- * * * #* * L 4 * * *

105 By Mr. McAuliffe: If the Court please, the State
rests,
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By Mr. Duncan: May it please the Court, at this time
I would like to move to quash the warrants of arrest, or
to move for their dismissal, on a number of grounds which
I would like to urge on the Court, and the first ground
is constitutional grounds, namely, that the application of
the Maryland trespass statute, Seetion 577, under the ecir-
cumstances of this case, is unconstitutional and eonstitutes
a denial of due process of law. Marsh v. Alabama, 326
U. S. 501. The State of Maryland may not assist the
owners of the park here in carrying out a pattern of
private racial diserimination.

The Supreme Court held in 1947 that although the
covenants were valid as private agreements, the State
could not enforce them, so we say here the diserimination
which may exist at Glen Echo Park is a private matter
between the park and the would be negro patrons, but
that Glen ¥cho cannot call upon the State of Maryland

to enforee and carry out that policy.
106 In this case 1 think it is quite clear that the
action of the state is resorted to for the purpose of
enforeing racial diserimination. They were excluded from
the park, not because they were trespassers, but because
they were negroes. We contend that these defendants are
entitled to the equal protection of the law,

By Judge Pugh: Are the property owners entitled to
the equal protection of the law?

Mr. Duncan: Most assuredly. We contend further that
the application of the statute in this way deprives the de-
fendants of due process of law, beeause it results in their
arrest. We advance a second constitutional argument,
your Honor, and that is the interference by the State
officers in this case deprives these defendants of statutory
rights which are secured to them by the laws of the
United States. I refer specifically to Sections 1981, 1982
and 1983 of Title 42 of the United States Code. As your
Honor is aware, Seetion 1981 provides that every person
within the jurisdiction of the United States shall have
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the same right, among other things, to make and enforee
contracts, as is enjoyed by white persoms, to purchase,
acquire, hold and sell real property. It is declared to be a
right which everyone shall enjoy. In Section 1983 it is
made actionable for any person, acting under color of
law, to deprive anyone in the exercise of his Section 1981
right. We submit that the action of Lieutenant Collins in
this case, in his capacity as a State police officer,
107 interfered with the equal enjoyment of the right
which these defendants had to attempt to enter into
or make contracts with Glen Echo Amusement Park.
Williams v. Kansas City, 104 Fed. (2nd). So on these two
constitational grounds we move that the warrants of ar-
rest be guashed and dismissed on the ground that the
statute as applied to these facts is uneonstitutional.

And then we make the same motion on a number of
State grounds. First, the Maryland statute, Section 577,
begins as follows: ‘‘Any person or persons who shall
enter npon or cross over the premises of private property,
after having been duly notified by the owner, or his agent,
not to do so, shall be deemed guilty of a misdemeanor.”
This section has only been considered one time by the
Court of Appeals of Maryland. Krauss v, State, 216 Md.
369. That was a case involving the entry into a garage,
by employees of a finance company who were undertak-
ing to repossess an automobile which was in the garage.
The owner of the garage land had a lien on the antomobile
and had had diseussions with the defendants prior to their
entry, when he notified the defendants that he had a lien
on the automobile. Notwithstanding this the defendants
entered the land and removed the automobile. Upon
convietion, and appeal to the Court of Appeals, that con-
vietion was reversed on the ground thaf there was in-
sufficiency of notice beforehand. Here we submif, and T
think the testimony is uncontradieted on this point—Mr.
Collins, himself, testified that his first communication was
after they had come on to the land, and T submit to the
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Court that the statute cannot be violated. We base
108 our motion to dismiss on the ground that the

statute, by its very terms applies only to wanton
trespass. Reading again from the statute: ‘It being the
intention of this section only to prohibif any wanton tres-
pass upon the private property of others.”” We have
been unable to find a case which defines the phrase ‘‘wanton
trespass.”” The Court of Appeals of Maryland, however,
has construed the meaning of the word ‘*wanton’’ in other
circumstances, and I cite on that Dennis v. Baltimore
Transit Co., 189 Md. 610, 617, and there, in discussing the
meaning of the word ‘‘wanton’’ the Court of Appeals said
‘‘the word ‘wanton’ means characterized by extreme reck-
lessness and utter disregard for the rights of others’’ and
I submit that if this Court were to take that as a test of
wanton trespass, then the evidence would have to show
thaf these defendants entered Glen Eecho Park with ex-
treme recklessness and complete disregard of the rights of
others,

Glen Echo advertised to the public generally. Its ad-
vertisements were not restricted as to race and any
member of the public was entitled to respond to this
advertisement and even if it should eventuate that negroes
were excluded wantonness under the statute is further
negated by the fact that all of these defendants had
tickets, and so far it doesn’t appear where they obtained
the tickets, but there is testimony that the tickets were
transferrable. They had tickets on the merry-go-round,
and Mr. Collins testified that he saw the ticket in Mr,
Griffin’s hand. I submit that a person who enters an
amusement park and comes into possession of a ticket,
whether purchased by him or given to him by someone

else, cannot be said to be guilty of wanton trespass.
109 The third ground we base our motion on is that
the statute, seetion 577, provides that—if I may read
that section—‘and further provided that nothing in this
section shall be construed to include in its provisions the
entry upon or crossing over any land when such entry or
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crossing is done under a bona fide claim of right or owner-
ship of said land.”” Now, we submit that these defendants
were on the land in the exercise of several bona fide rights.
They were publicly invited on the land, Secondly, upon
coming on the land they came into lawful possession of
tickets, which, in the ordinary practice of the park, were
clearly transferable. And it ean be urged on their behalf
that they have a constitutionally protected right to be
on the land. If the federal statute gives to them the same
right to make contracts as white persons, at least they were
on the land in the exercise of this federal statutory right
and they cannot be said to be engaged in a wanton tres-
pass or that this was not a bona fide claim of right.

For all of these resons we urge that the warrants in
these cases as against all five defendants should be dis-
missed and T move for a finding of not guilty, based on
the insufficiency of the evidence.

By Judge Pugh: The motion for a directed verdiet is
denied.

110 Kay Freeman

a witness of lawful age, called for examination by counsel
for the defendants, and having first been duly swornm, aec-
cording to law, was examined and testified as follows, upon

Direct Examination
By Mr. Dunean:

Q. For the record, state your name and address. A. Kay
Freeman; 732 Quebec Place, N. W,

Q. Miss Freeman, are you acquainted with the five de-
fendants in this case?! A. Yes.

Q. Do you know them each by name?! A. Yes.

Q. How long have you known them? A. I know some
of them for different lengths of time. I guess the longest
would be two years.

Q. Did you have occasion to be present at Glen Echo
Amusement Park on the night of June 30th, 1960% A. Yes.
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Q. Were you in the company of these defendants, and
other persons? A. Yes.

Q. Did you enter the park? A. Yes, T did.

Q. Did you enter it in company with these defendants?
A. Yes.

Q. Were you on the merry-go-round at the time
111  they were arrested? A. Yes.
Q. Did you see them arrested? A. Yes.

Q. Were you arrested? A. No.

Q. Did you see each of these defendants arrested? A.
Yes.

Q. Prior to the time they were arrested, did they have
tickets to ride on any of the rides? A. We all had tickets.

Q. Where did you acquire these ficketst A. They were
given to us by friends.

Q. White friends? A. Yes.

Q. And they had made the purchase? A. That is right.

Q. Prior to the time that you entered the premises of
the Glen Echo Amusement Park, did anyone tell you
personally that you should not enter?! A, No one did.

Q. I mean anyone representing the park. A. No omne.

Q. Did Mr. Woronoff say anything to you? A. No.

Q. Did Mr. Collins say anything to you? A. No.

Q. Were there any signs posted anywhere around theret

A. T didn't see them.
112 Q. The conduct of these defendants at all times
was proper, wasn’t it?

By Mr. McAuliffe: Objection.

By Mr. Ducan: I will rephrase it.

Q. What was the conduet of these defendants, during
the time they were in the park? A, Their conduct was
orderly,

Q. Have you ever seen any advertisements relating to
Glen Echo Amusement Park?! A. Yes every day, on tele-
vision, on street cars and on radio.

Q. You say you went to Glen Echo in a group, with these
defendants? A. That is right.

By Mr. Duncan: I have no further questions.

* * * #* * #* * * ] *
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113 Cross-Examination
By Mr. MecAuliffe:

Q. Miss Freeman, this advertisement that you read, is
that what brought you out to Glen Echo Park on June
30th? A. I wanted to use the facilities and T thought this
would be a good way of doing it.

Q. You thought you would be able to use the facilities
of Glen Echo Park? A. I thought I might.

- * * * * * * * * *

119 Q. Now, you were on the earousel, or the merry-
go-round, were yon not? A. Yes,

Q. Were you riding with these five defendants? A. I
was near them.

Q. Well; hownear? A. Perhaps two or three rides away.

Q. And when you saw these five defendants heing ar-
rested, and taken away, did you remain on the carousel?
A, Yes; T did.

Q. For how long did you remain there? A. I remained
for about thirty minutes.

Q. A half an hour? A. That is right.

120 Did the carousel start up during that time? A. No.

* * * #* * * * * * L
Q. So your best recollection is that it was approximately
half an hour that you sat on the carousel, and the ecarousel

did not start np? A. No, it did not.
Q. Did it start up after you left? A. I don’t know.

* * * * * * & * * *

128 By Mr. Duncan: We have no further evidence to
offer your Honor, and I would like to renew my

motions,

#* * * * * *® *® +* L *

129 By Mr, Duncan: I renew my motion for a directed
verdiet, and to quash the warrants.

By Judge Pugh: The motion is over-ruled.

* * * * > * * - * -
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130 Judge Pugh’s Oral Opinion (Griffin, et al)

It is very unfortunate that a case of this nature comes
before the eriminal court of our State and County. The
nature of the case, basically, is very simple. The charge
is simple trespass. Simple trespass is defined under Sec-
tion 577 of Article 27 of the Annotated Laws of Maryland,
which states that ‘‘any person or persons who shall enter
upon or eross over the land, premises, or private property
of any person or persons in this State, after having been
duly notified by the owner or his agent not to do so shall
be deemed gutlty of a misdemeanor.”” Trespass has been
defined as an unlawful act, committed without viclence,
actual or implied, causing injury to the person, property
or relative rights of another. This statute also has a
provision in it which says that it is the intention of the
Legislature as follows: ‘‘It is the intention of this sec-
tion only to prohibit any wanton trespass upon the private

land of others.”” Wanton has been defined in our
131  legal dictionaries as reckless, heedless, malicious;

characterized by extreme recklegsness, foolhardiness
and reckless disregard for the rights or safety of others,
or of other consequences.

There have been many trespass cases in Maryland. Asa
matter of fact, there is one case now pending before the
Court of Appeals of Maryland where the racial question has
been injected into a disorderly conduct case, and that is
the ease of ‘*State of Maryland versus Dale H. Drews’’,
decided some few months ago. 1In that case, Judge
Menchine filed a lengthy written opinion, in which he
touched upon the rights of a negro to go on private
property, whether it is a semi-public or actually a public
business, and in that case Judge Menchine said as follows:

“The rights of an owner of property arbitrarily to re-
striet its use to invitees of his selection is the established
law of Maryland.”’ This Court agrees with that opinion,
and unless that ease is reversed by the Court of Appeals
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of Maryland, at its session this Fall, that will continue to
be the law of Maryland.

That statement by Judge Menchine is based upon author-
ities of this State, and not too far back, in the case of
Greenfeld versus the Maryland Jockey Club, 190 Md. 96,
in which the Court of Appeals of this State said: ‘‘The
rule that, except in eases of common carriers, inn-keepers
and similar public callings, one may choose his customers,
is not archaic.”

If the Court of Appeals changes its opinion in the

132 190 Maryland case, then we will have new law in

this State on the question of the right of a negro to

go on private property after he is told not to do so, or
after being on it, he is told to get off.

In this Country, as well as many, many counties in the
United States, we have aceepted the decision of integration
that has been promulgated by the Supreme Court in the
school cases, and without and provocation or disputes of any
consequence, There is no reason for this Court to change
that method of aecepting integration, but when you are con-
fronted with a question of whether or not that policy
ean be extended to private property, we are reaching into
the fundamental principles of the foundation of this conn-
fry.

The Constitution of the United States has many provi-
sions, and one of its most important provisions is that of
due process of law. Due process of law applies to the right
of ownership of property—that you cannot take that prop-
erty, or vou cannot do anything to interfere with that man’s
use of his property, without due proecess of law.

Now, clearly, in this case, which is really a simple case;
it is a simple case of a group of negroes, forty in all,
getting together in the City of Washington, and coming
into Maryland, with the express intent, by the testimony of
one of the defense witnesses, that they were going to make
a private eorporation change its policy of segregation. In
other words, they were going to take the law in their own
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hands. Why they didn’t file a civil suit and test out
133  the right of the Glen Echo Park Amusement Com-

pany to follow that policy is very difficult for this
Court to understand, yet they chose to expose themselves
to possible harm; to possible riots and to a breach of
the peace. To he exposed fo the possibility of a
riot in a place of business, merely because these de-
fendants want to impress upon that business their
right to use it, regardless of the policy of the corporation,
should not be tolerated by the Courts. Unless the law of
this State is changed, by the Court of Appeals of Maryland,
this Court will follow the law that has already been adopted
by it, that a man’s property is his castle, whether it be
offered to the public generally, or only to those he desires
to serve.

There have been times in the past, not too many years
back, when an incident of this kind would have caused a
great deal of trouble. If could have caused race riots, and
could have caused bloodshed, but now the Supreme Court,
in the school case in 1954, has decided that public schools
must be integrated, and the people of this County have ac-
cepted that decision. They have not quibbled about it ; They
have gone along with it without incident. We are one of
the leading counties in the United States in accepting that
decision. If the Court of Appeals of Maryland decides
that a negro has the same right to use private property as
was decided in the school cases, ag to State or Government
property, or if the Supreme Court of the United States so

decides, you will find that the places of business in
134  this County will accept that decision, in the same

manner, and in the same way that public authorities
and the people of the County did in the School Board
decision, but there is nothing before this Court at this
time except a simple case of criminal trespass. The
evidence shows the defendants have trespassed upon
this Corporation’s property, not by being told not to
eome on it, but after being on the property they were
told to get off.
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Now it would be a ridiculous thing for this Court to
say that when an individual comes on private property, and
after being on it, either sitting on it or standing on it, and
the owner comes up and says, ‘‘Get off my property’’, and
then the party says ‘‘You didn’t tell me fo get off the prop-
erty before I came on it, and, therefore, you cannot tell
me o get off now’’ he is not guilty of trespass because he
was not told to stay off of the property. It is a wanton
trespass when he refuses to get off the property, after being
told to get off.

One of the definitions of wanton is ‘‘foolhardy’’ and this
surely was a foolhardy expedition; there is no question
about that. When forty people get together and come
out there, as they did, serious trouble could start. It is a

simple case of trespass. It is not a breach of the
135 peace, or a case of rioting, but it could very easily

have been, and we can thank the Lord that nothing
did take place of such a serious nature,

It is not up to the Court to tell the Glen Echo Amuse-
ment Company what policies they should follow. If they
violate the law, and are found guilty, this Court will sen-
tence them.

It is most unfortunate that this matter comes before the
Court in a ecriminal proceeding. It should have been
brought in an orderly fashion, like the School Board ecase
was brought, to find out whether or not, eivilly, the Glen
Echo Park Amusement Company could follow a policy of
segregation, and then you will get a decision based on the
rights of the property owner, as well as the rights of these
defendants. So, the Court is very sorry that this case has
been brought here in our ecourts.

It is my opinion that the law of trespass has been vio-
lated, and the Court finds all five defendants guilty as
charged.
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Excerpts from Transcript of Proceedings {Greene, et al.)

2 The above-entitled cases, having been consolidated

for purposes of trial, by stipulation of counsel, came
on for hearing, pursuant to notice, on September 13, 1960,
at 9:30 o’clock a.m. hefore The Honorable James H. Pugh,
Judge of said Court, when and where the following eounsel
were present on behalf of the respective parties, and the
following proceedings were had, and the following testi-
mony was adduced.

By Mr. McAuliffe: Your Honor, we will call No.
3878, Cornelia A. Greene; No. 3879, Helene D, Wilson;
No. 3890, Martin A. Schain; No. 3891, Ronyl J. Stewart and
No. 3893, Janet A. Lewis, and the State in each of these
cases will move to amend the respective warrants, and I
have prepared copies of the proposed amendments for the
Court and for counsel.

By Judge Pugh: Any objection, Mr. Sharlitt?

By Mr, Sharlitt: No objection,

By Judge Pugh: The motion for leave to amend is
granted. File an amended warrant in each case. What
is the plea, Mr. Sharlitt?

By Mr. Sharlitt: Not guilty as to each defendant.
3 By Judge Pugh: Do you submit it to the Court?
Mr. Sharlitt: In each case, sir.

By Mr. McAuliffe: The State waives opening statement

By Mr, Sharlitt: I will waive it until the close of the
State’s cage.

Whereupon,
* * * * -* * =® L] L] [
11 . Francis J. Collins

A witness of lawful age, called for examination by counsel
for the plaintiff, and having first been duly sworn, accord-
ing to law, was examined and testified as follows, upon

Direct Examination
By Mr. McAnuliffe:

Q. Give us your name and your address. A. Franecis
J. Collins, 1207 E. Capitol Street, Washington, D. C.
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Q. Where are yon employed and in what capacity? A.
I am employed at the National Detective Agency, and as-
signed to Glen Eicho Amusement Park.

Q. Directing your attention to the date of July 2nd of
this year, 1960, were you so assigned to the Glen Echo
Amusement Park? A. Yes, sir.

Q. At the time you were assigned to the Glen Echo
12 Amusement Park on July 2, 1960, from whom did yon
receive your instructions with respect to your duties

and responsibilities? A. The park Manager,

Q. Who was that? A. Leonard Woronoff,

Q. Now, Lieutenant, directing your attention to the five
defendants whe are seated here at the counsel table, did
you have oceasion to see them in and about the Glen Echo
Park, in or about the end of June or the first of July? A.
I did.

* * * * + - * * * *

13 Q. What were the circumstances under which they
[Appellants] entered the Glen Echoe Amusement
Park property? A. They broke out of the picket line and
ran from the picket line to the Ranch Restaurant
14  which is located inside the park.

Q. Now, Lieutenant, what, if anything oceurred
after they broke from the picket line and ran to the res-
taurant? A. They ran up to the counter and requested
service,

Q. And what, if anything, was done then, Lientenant?t
A. I notified the five defendants that they were undesirable
on the park property and I ordered them to leave immedi-
ately or be placed under arrest for trespassing.

Q. What occurred thent A. They immediately turned
their backs on me and requested service again,

* * » * * L . * * *
15 Q. They turned their backs on you, Lieutenant,

following your ordering them out of the park? What
occurred then? A. T tapped each one on the shoulder, and
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as they turned around, I told them they were under arrest
for trespassing.

Q. And then as you placed them under arrest for tres-
passing where did you take them? A. We escorted them
to our office and then we had transportation by Montgomery
County police to Bethesda, where we swore out the war-
rants.

Q. Was this restaurant on the property of the Glen Echo
Amusement Park? A. Yes, sir.

* €* L4 * * * * - * *

16 Q. Now then, Lieutenant—incidentally, what is

your connection with Rekab and Kebar, Incorpo-
rated? A. I have charge of the police department, their
officers and guards,

3 * * » * * * *® » *
17 (Cross-Examination

By Mr. Sharlitt:
- +* = * * - E ] L * »

23 Mr. Sharlitt Resumes Examination of the Witness

Q. Mr, Collins, at the time you came up to these defend-
ants in the restaurant, and instructed them to leave,

24  what did they do at that point? A. They immedi-
ately turned their backs on me and requested service.

Q. Did they each request service? A. I can’t say they
did, but they were talking and requested service from the
attendant there.

Q. It is your testimony that one of them, at least, re-
quested service? A. As I observed them; yes.

Q. Then what happened after that? A. I tapped each
one on the shoulder and they turned around and I placed
them under arrest for trespassing.

Q. And I believe you testified you escorted them to the
park office. A. To our office in the park.

Q. And their conduet at that time was peaceful, was it
not, Lientenant Collins? A. Yes, sir.
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Q. And it was peaceful in the restaurant, was it not,
Lieutenant Collins? A. They were quiet.

Q. And it was peaceful until they left the park, was it
not? A, They were.

* * . * * * . * * *

31 Abram Baker

a witness of lawful age, called for examination by counsel
for the plaintiff, and having first been duly sworn, accord-
ing to law, was examined and testified as follows, upon

Direct Examination
By Mr. McAnuliffe:

Q. Mr. Baker, may we have your name and address? A,
Abram Baker, 3315 Wisconsin Avenue, N, W,
Q. What is your position with the corporation,
32 Rekab, Inc? A. President.
Q. What is the relationship of Rekab, Inc, and
Kebar, Inec., to the Glen Eche Amusement Park, here in
Montgomery County, Marvland? A. Rekab, Inec., is the
holding company and Kebar, Inec. is the operating company.
Q. You mean the land is titled in the name of Rekab,
Inc., as owner? A. Yes, sir.

& B * * * * +* E * ®

33 Q. Now, Mr. Baker, are the corporations, Rekab,
Inc. and Kebar, Inc, presently geoing corporations,
authorized to do business in this State? A. Yes, they are.
Q. Who are the other officers of the corporationt A.
Sam Baker and Louise Baker.
Q. And are those officers the same for each corporation?
A. Yes, they are.

] ¥* * * * L L L * E

36 Q. As President of Rekab, Inc., and Kebar, Inc.,
Mr. Baker, do you know who owns the restaurant
on the Glen Echo Amusement Park?
By Mr. Sharlitt: It is the same question.
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By Judge Pugh: Objection over-ruled.

A. Rekab, Ine.

Q. And as President of Rekab, Ine., and Kebar, Inc,
do you know, on July 2, 1960, t0¢ whom the restaurant on
the Glen Echo Amusement Park property in Montgomery

County, Maryland, was leased tot A. B. & B. Cater-
37 ing Company.
Q. Do you know who operated the park, and to
whom the lease was in effect; what corporation? A. Kebar
Ine.

y

* . - * » * » * » »
By Mr. McAuliffe: Cross-examine him.
Cross-Examination
By Mr. Sharlitt:

Q. Mr. Baker, I believe it was your testimony that

38  as of July 2, 1960 that Kebar, Tne., was not operating

this restaurant; is that correct? A, Kebar, Inec.,
leased it out.

Q. Now, just answer my question, please, sir; were they
operating the restaurant? A. No.

. Now on July 2nd, were there any employees of Kebar,
Ine. present on the premises of that restaurant? A, I don’t
know: I wasn’t there,

Q. Well, how long is that lease for, between you and
the B. & B.? A. Two yvears.

Q. And that gives B. & B. the I'ight to occupy the prem-
ises alone? A. At my diseretion,

Q. Had vour diseretion been exercised to permit them
to occupy and run the premises on July 2nd of this yeart?
A, Yes, sir.

Q. So that B. & B. and its servants, and not Kebar and
its servants were in oecupancy of the restaurant on that
day; is that correct? A. I can’t tell youn. I wasn’t there.

Q. Is there any doubt in your mind that B. & B. were
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operating that restaurant under its lease? A. They were
operating it; yes, sir.
39 Q. So that Kebar, Ine., wasn’t? A. That is right.
Q. So the patrons of that restaurant were pa-
trons of B. & B. and not patrons of Kebar, Ine., isn’t that
sof A. I don’t know. If the lease says so,

Q. Is there any doubt in your mind about that? A. 1T
didn’t read the lease lately,

Q. The money that comes over the counter at that res-
taurant, does that go to B. & B.? Who gets the income
from the restaurant? A. We rent it out.

Q. They pay you rental? A. Yes,

Q. And don’t they get the income from the customers
and then pay you rental from that income? A. Yes.

Q. Who employs the waitresses theret A. B. & B. Cater-
ing Company.

Q. Who employs the cooks? A. B. & B. Catering Com-
pany.

Q. Who employs the bus boys and clean up people? A.
B. & B.

Q. Are there any other employees on the premises
40 of the restaurant, or were there on July 2nd? A.
1 don’t know.

Q. Well you are an officer of Kebar, Ine., aren’t you,
sir? A, That is right.

Q. And Kebar leased these premises to B. & B. did they
not? A. Yes.

Q. And they are on the premises of the park. You have
just testified to that, haven’t you? A. That is right.

Q. You have seen this restaurant in operation, haven’t
vou? A. Yes.

Q. You are familiar with the operation of the restaurant,
as well as the operation of the park, aren’t yout A. Yes;
they have a Manager and I have nothing to do with it.

Q. And Kebar, Inc., has nothing to do with it; isn’t
that sot A. T colleet the rent.

Q. I am talking about the operation. You said you didnt
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have anything to do with it, and my question is, isn’t it

true that Kebar, Ine., doesn’t have anything to do with the
operation of the restaurant? A. In the lease it says

41 that anything wrong, in any way, that I, in my dis-
cretion, ean tell them what to do.

Q. Prior to this incident—and is this something that you
personally have the right to do? A. No. The company in
operation.

Q. And prior to July 2nd, had you talked to any of the
officials of B. & B. regarding an interference by you with
their operation of that restaurant? A. Prior to that?

Q. That is right. A. Well, they understood it from the
beginning.

Q. On July 2nd, sir, at any time during that day, did
you have any conversation with any official of B. & B.?
A, T was out of town, sir.

Q. Now under ordinary circumstances— the operation of
B. & B., they are in full control of those premises, are
they not, sir? A. If I say so.

Q. And your testimony was that you would have to talk
to the officials of B, & B. if this would not be the case;
otherwise it is the case, isn’t that true? A. I don’t under-
stand you.

Q. The ordinary sitnation, in the operation by B. & B.
of that restaurant, is in their control unless vou tell them

otherwise; isn’t that so? A. That is right.
42 Q. Do you know of any reason at all why that
would not have been the case on July 2nd? A. I
wasn't there. 1 don’t know.

Q. So you don’t know of any reason at all why this
would not have been the case on July 2nd? A. I cannot
answer it.

Q. My question is if you know of any reason why ihe
operation of that restaurant by B, & B. to the exclusion of



E44

Kebar, Inc., would not have been so on July 2nd. Do you
know of any reason? A. No.

* * - * * * L [ = *

43 By Judge Pugh: Did vou instruet them with re-

speet to any incidents that might be caused by those
in the picket line coming over on the park property? A.
Yes, sir.

Q. All right, tell us about that. A. Like I said before;
on June 30th when we found out from the newspapers that
they were coming out for the first time, [ got Mr, Woronoff
and Lieutenant Collins together and we talked it over,
and the idea was that if they came over the picket line, that
within a reasonable time they would be arrested for tres-

passing.
44 Q. And you so instructed Lieutenant Collins to
that effeet? A. Yes and Mr. Woronoff, if I was not
there.

- * * * * * * » * *

47 Q. Now this instruction you gave Mr. Woronoff.
This was consistent with all your policies in running

that park, wasn’t it, Mr. Baker? A. Consistent with
running the park?

Q. Yes, sir. A, Well he did whatever I told him to do.

Q. This was to implement vour policy of racial segre-
gation at that park, was it not?

By Mr. MeAuliffe: Objection. There is no indication
of that in the testimony.

By Judge Pugh: Objection over-ruled.

A. What was the guestion? (The last question was
read back by the reporter). It was.

» * »* - * * % * * *

48 Re-Direct Examination
By Mr. McAuliffe:

Q. Mr. Baker, does Lieutenant Collins receive his instrue-
tions from Rekab, Inc,, and Kebar, Ine.? A. Yes, sir.
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Q. And B. & B. Catering Company is just a conces-
sionaire there at Glen Echo, is it not? A. That is right.
Q. You have a lot of concessionaires; don’t yout A. 1
have two,
Q. In your relationship with B. & B. do you reserve the
right to enforce and maintain whatever policy Glen Echo
has as a whole?
49 By Mr. Sharlitt: I objeet, your Honor. The lease
will have to speak for itself,

Examination by the Court
By Judge Pugh:

Q. How large is the restaurant? As large as this Court
room, or larger? A. Just about this size, besides an up-
stairs.

Q. Well you didn’t tell that company how fo operate its
business, do you? A. If they do not serve the right food
to the customers, I have a right to tell them to improve it.

Q. Don’t they lease the building? A. They lease it from
Kebar.

Q. Don’t they have a right to operate the restanrant as
they see fit? A. Yes they do, but it is just the idea—about
the food part of it, if I have complaints in my office which
I have to protect, then I have to go and tell them.

Q. How far is the restaurant from the entrance to the
park? A, About 150 feet.

Q. The park owns that property doesn’t it? A. That is
right.

Mr. McAuliffe Resumes Re-direct Examination:
Q. And with respect io the restaurant and the
50 other concession that you mentioned in Glen Echo,
do the special police enforce law and order there?}
A. They do.

Q. And is that by agreement between you and the con-

cessionaire? A. That is right.
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Re-Cross Examination
By Mr. Sharlitt:

[ ] = * L] * L ] * * » -

51 Q. Do vou or anybody else from Kebar, Ine. come
in and supervise anything that goes on inside that
restaurant, as a matter of routinet A. No.
By Mr. Sharlitt: I have no further questions,

Re-Re-Direct Examination
By Mr. McAuliffe:

Q. Mr. Baker, to whom does the concessionaire, B, & B.
look to eject a disorderly person, or any person not desired
in the restaurant?

By Mr. Sharlitt: Objection.

By Judge Pugh: You ought to have the lease. The
written agreement speaks for itself,

By Mr. McAuliffe: There is no question in our minds.
The defense has raised the question.

Judge Pugh: The restanrant had a lease on the prop-
erty, and if they did not make a complaint, it would be a
pretty good question whether they would be guilty of

trespass. Do you have a written lease? A. Yes, sir.
52 Q. Where is it? A, It 1s at the office.
By Judge Pugh: You better get it out here, Mr.
MecAuliffe,

- » * = * s " * * »

Leonard Woronoff

a witness of lawful age, called for examination by counsel
for the plaintiff, and having first been duly sworn, accord-
ing to law, was examined and testified as follows, upon

Direct Examination
By Mr. McAuliffe:

Q. State your name and address. A. Leonard Woronoff,
1678 21st Street North, Arlington, Virginia,
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53 Q. What is your position if any, with the Glen
Echo Amusement Park, and specifically with Rekab,
Ine, and Kebar, Inc.? A. I am the General Manager.
Q. Directing your attention to the date of July 2nd,
1960, were you the General Manager at that time? A. Yes,
Sir.

* * L4 L * “ » * L »

55 Cross-Examination
By Mr. Sharlitt:

Q. Mr. Woronoff, you have heard the testimony of Mr.
Baker, that the instructions were that picketers, as well as
negroes, were to be excluded, Were those instruetions
repeated by you to Lieutenant Collins on July 2nd? A. I
think so.

Q. Do you know what crime you instructed Lieutenant
Collins to arrest these people for, if they refused to leave?
A. In my discussion with Lieutenant Collins, I would
simply tell him that these people were not wanted in the
park and if, after giving them due notice, they refused to
leave, our only recourse was to arrest them for trespassing.

* * * - x » L] L E *

56 By Mr. McAuliffe: Subjeet to offering the lease;
that will be the State’s case.
By Mr. Sharlitt: To save time I will make my federal
motions and save my others until we read the lease,
By Judge Pugh: You are in a State Court. The Judge
sitting without a jury is the judge of the law and the fact.
By Mr. Sharlitt: We feel, your Honor, that the
57 action_ here, of these five arrests on July 2, 1960,
involved a violation of these defendants’ rights
under the Fourteenth Amendment of the Constitution of
the United States, both the equal proteetion clause and
the due process clanse, in that the State of Maryland and
its instrumentalities were being used to implement the
policy of race discrimination of Glen Echo Park; and for-
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ther, that the instrumentalities of the State of Maryland
were being used to deny these defendants’’ federal statu-
tory rights, under Secs. 1981, 1982 and 1983 of Title 43
of the United States Code, and we support this by refer-
ence to the cases of Marks v. Alabama and Shelley v.
Cramer, 334 U. S. 1. I simply make our motion to direct
the verdict on this constitutional ground at this time,

By Judge Pugh: The motion is denied.

By Mr. Sharlitt: Your Honor, Defendants’ case will
attempt to show that Seection 577 of Article 27 of the Code
was not violated, in that notice was not given prior to
entry upon the land; and, further, that in this case it is
quite clear that these defendants were on this ground in an
attempt to exercise what they felt to be a right to use the
facilities of this park, and that their trespass, assuming

it was a trespass, should be considered in that light.
53  In this case we have two white defendants, which

we did not have yesterday. Further the statute re-
quires—this is a trespass statute, and the right to prose-
eute can be maintained solely by the lessor of the land;
not by the owner. If sole possession has been passed to
B. & B. Catering Company, as we feel is the case, then
it is our contention that these complaining witnesses have
no grounds for bringing a eriminal action.

Ronyl J. Stewart

a witness of lawful age, called for examination by counsel
for the defendants, and having first been duly sworn, ac-
cording to law, was examined and testified as follows, upon

Direct Examination
By Mr. Sharlitt:

Q. State your name and address. A. Ronyl J. Stewart;
1734 Upshur Street, N. W,

Q. Are you employed, or are you a studentt A. A
student.
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Q. Where?! A. At Goddard College, in Plainfield,
Vermont.

Q. On the night of July 2, 1960, Miss Stewart, were
you in the vicinity of Glen Echo Park, in Montgomery
County? A. I was.

Q. Were vou in the restaurant in Glen Echo Park
59 at that time? A. I was.

Q. At that time were you approached by Lieu-
tenant Collins, whom you have seen testify here? A. No.

Q. You were not approached by him in the restaurant?
A. T was approached by him as a member of a group; not
personally.

Q. Where were you standing, at the time he approached
this group? A. I was standing at the counter of the restan-
rant, facing him,

Q. Did Lieutenant Collins then say something to the
group? A. He did.

Q. And did he say it in the earshot of all members of
the group? A. He did.

Q. What did Lieutenant Collins say? A. I cannot quote
him exaetly.

Q. Give your best recollection. A. The best recollection T
have is that he said ‘“You know that this park is segre-
gated and that you are not welcome here’’ and I can’t
remember anything else. Oh yes, and ‘“You will be given
a reasonable length of time to leave the park.”’

Q. Then what happened? A. The group turned
60 away from him.

Q. Did you, or any other members of the group,
In your presence, request service from the restanrant? A.
Yes, we did.

Q. Did you? A. Yes.

Q. What did you ask for? A, I asked for a coke,

Q. What happened? A. There was no answer given.

Q. Miss Stewart, had you been on the premises of that
restaurant before that time? A. I do not understand your
question.
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Q. Had you been in that restaurant at an earlier datet
A. No.

Q. What happened after Lieutenant Collins made this
statement to you regarding the park being segregated and
that you weren’t welcome? A, The group as a whole
turned away from him and again attempted to order.

Q. And again what happened? A. Lieutenant Collins
went down the line and tapped each member of the group
on the shoulder and turned him around and he again said
to each member of the group “You are under arrest for

trespass.’’ A question was asked by one of the
61 members of the group—I am not sure which one, 1

think Martin Schain—‘‘On what grounds are we be-
ing arrested?” and Lieufenant Collins replied ‘‘For tres-
passing”’ and then Lieutenant Collins went down and
pointed to the three negro members of the group and said
““You are colored; ‘“you are colored’” and *‘youn are col-
ored”’ and he pointed to the two white members of the group
and he said ‘““You are undesirable’’ and ‘“you are undesir-
able.”’

Q. And all your conversation with Lieutenant Collins
took place in that restanrant; is that correct? A. Yes.

Q. Then what happened, Miss Stewart? A. A conversa-
tion was entered upon between Helene and Lieutenant
Collins and I don’t know just the gist of this conversation.
After the conversation we were taken out of the restaurant
and put in police cars and taken to the Montgomery County
police station,

Q. From the time that Lieutenant Collins approached
you to the time you left the park, was there any disorder
what-so-ever? A. No.

Q. Were you able to observe the conduct of the other
four defendants? A. I was.

Q. From the time Lieutenant Collins first ap-
62 proached you to the time you left the park? A. Yes.

Q. And was their conduct peaceful in all respects?
A. Tt was.,

- L = L ] * * & * » .
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81 Martin A. Schain

a witness of lawful age, called for examination by counsel
for the defendants, and having first been duly sworn,
according to law, was examined and testified as follows,
upon

Direet Examination
By Mr. Sharlitt:

Q. Mr. Schain, state your name and address. A. Martin
Schain, 2131 O. Street, N. W.

Q. Are you employed, or are you & student?t A. I am
a student.

Q. Whereabouts? A. I go to New York University.

Q. On the night of July 2nd, 1960, were yon present on
the premises of Glen Echo Parkt A. Yes, I was.

Q. Were you present on the premises of the restaurant
at Glen Echo Park? A. Yes, I was.

Q. What was the purpose of vour being present
82 at the restanrant in Glen Echo Park? A. On
July 2nd?

Q. Yes. A. T wanted to get served, and I didn’t see
any reason why they wouldn’t serve me.

Q. Were youn served? A. No.

Q. Now, had you been present at the restaurant in
Glen Echo Park prior to July 2nd, 19607 A. Yes, I had.

Q. When was that?! A. That was the night before;
Friday night.

Q. Were you approached by Lieutenant Collins on the
night earlier and asked o leave? A. No.

* s » L] * & L] * 4 »
84 Cross-Examination

By Mr. McAnliffe:
* * * & * L3 * L L] *

91 Q. Did they serve anybody when they eame int
A. The counter closed; no.
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Q. And did it close down almost simultanecusly with the
appearance of negroest A. It closed down a few minutes
afterwards.

L * * - & L] » L4 - »

106 Abram Baker

a witness of lawful age, recalled by counsel for the plaintiff,
and having already been sworn, testified as follows, npon

Direct Examination
By Mr. McAuliffe:

Q. Mr. Baker, I show you this agreement and ask you
if you can identify it? A. Yes, sir.

Q. And what is that agreement? A. That is an agree-
ment between B. & B. Catering Company and Kebar, Inc.

Q. And Mr. Baker, when was this agreement in effect?
A, That agreement was in effect from the opening of the
season of 1956 to the opening of the season for 1958.

Q. What did you do in 1958, Mr. Baker? A. I made a

renewal agreement.
107 Q. I show you this and ask you if that is the
renewal agreement?

By Mr. Sharlitt: T object to that charaeterization *‘re-
newal agreement’’ until T have a chance to look at that
second document. {Mr., McAuliffe hands the document to
Mr, Sharlitt, who examines it) Your Honor, I move to
strike that answer, because this cannot purport to be a
renewsal agreement, since it doesn’t refer to any lease at
all, It purports to be an agreement of itself.

By Judge Pugh: Let me see it. (Document is handed
to the Court by Mr. MeAulifie). Mr. Baker, what are
they referring to in this paper, this letter dated August
29, 1958, when it states here ‘‘if terms and conditions
meet with your approval?’’ Is that referring to this
matter? A. It is referring to the lease to B. & B. Catering
Company.
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Q. Another lease other than the one Mr. McAuliffe had in
his hand? A. No, sir.

Q. The same lease? In other words, this letter and the
paper Mr. McAuliffe has in his hands, constitutes the trans-
action that was in force on July 2nd, 1960t A. That is

right, sir.
108 By Mr. McAuliffe: We offer this letter in evi-
dence and ask that it be marked State's Exhibit #8.

By Mr. Sharlitt: That document is completely un-
ambiguous and I don’t see how you can use it.

By Mr. McAuliffe: This recites the agreement and that
recites the fact that this agreement is still in effeet, or is
a part of it, and Mr. Baker has testified that these two
instruments together constituted the agreement. The Court
asked Mr. Baker to produce the lease and he has done the
best he could. He has produced these fwo papers.

By Judge Pugh: Is that all the papers that existed
between you and the B. & B. Catering Company?

A. Yes, sir,

And these are the documents under which the restaurant
was holding the property on July 2nd, 19601 A. Yes, sir.

By Mr. Sharlitt: I object to the inclusion of this docu-
ment.

By Judge Pugh: The objection is over-ruled. It will be
admitted in evidence.

» * o * * ® E * * *
110 Cross-Examination
By Mr. Sharlitt:

Q. Mr. Baker, is this the original lease? A. I don’t know.

Q. Is there a document that purports to be a lease be-
tween you and B. & B. that contains the date? To refresh
your recollection—this does not, sir. A. It starts at the be-
ginning of the season and winds up the season; that is all
I know.

Q. If T may, Y will ask you just to be responsive. Is there
a document in existence between you and B, & B. that con-
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tains a date? A. The gentleman at B. & B. may have a
date on his. He has a date on his.

By Mr. McAuliffe: The President of B. & B. is here in
Court and will be our next witness,

Q. Well this lease terminated on or about September 1,
1958, did it not, sir? A. Which one?

Q. This purported document. A. Yes, sir.
111 Q. Now, Mr. Baker, would you read the first sen-
tence of this letter dated August 29, 1958t A. (wit-
ness reads) ‘“This will confirm the agreement made with
you for the exclusive privilege of operating—"’

Q. (interrupting the witness) What agreement was that
referring to? A. You have the agreement back of you.

Q. Baut this letter incorporates new provisions, doesn’t it,
sir? Doesn’t this have new and different provisions than
the ones in the original lease? A. Maybe, of money value.

Q. Isn’t it true that as of August 29, 1958, yon had dis-
cussions with representatives of the B. & B. about the fu-
ture arrangements between the two corporations. A. No,
sir; not before that letter.

Q. How were the terms in this letter arrived at? A. Well
if you read it all, it says if he agrees he shall sign it, or
otherwise talk to me about it.

Q. Well in effect then, what you were doing was setting
new terms; were you not? A. With money, yes.

Q. Well, had you had any conversation with Mr. Bergfeld
prior to the time you sent this letter to him? A. Not about
the lease.

Q. So that you were setting new terms in this let-
112 ter? A. I really don’t know. I would have to look
them over. That is September of 1958, you know.

Q. In fact, it is August 29, 1958. It is your testimony is
it not, sir, that there was no eonversation between you and
Mr. Bergfeld to the effect that you were merely eontinning
the other lease, because you hadn’t talked to him up until
August 29, 1958; isn’t that so? A. We became good friends,
so I didn’t think I had to talk to him.
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Q. Yes, but you wrote him about money. A. Well, that
was up to him.

Q. That is a new term in this contraet; isn’t it? A. 1
could shake hands on a thing like that, if it wasn’t on aec-
count of death, or your children,

Q. You couldn’t shake hands on the amount of money,
could you?

By Mr. McAuliffe: Objection; it is argumentative.

Q. The point is, Mr. Baker, that there was no conversa-
tion between the two of you as to the continuation of this
lease, when you sent this letter to Mr, Bergfeld; isn’t that
a fact, sir? A. I didn’t think I would have to confer with
him,

Q. So there was no understanding between you and Mr.
Bergfeld that the lease was to be continued? A. T think

there was.
113 Q. You said you didn’t talk to him. A. I didn’t
have to. I said we were good friends.

Q. But you weren’t good enough friends for the change;
is that correct? A. If it were not on account of deaths in
the family and Kebar, Inec., and Rekab, Ine.

* * *» L] * * * * * *

Q. Well, did you have any conversation with Mr. Berg-
feld prior to the time that you got this signed copy back;
that is to say, between the time you sent him this letter,
asking for his signature, and the time it came back? A.
He sent that in after I was gone from the Amusement Park;
signed.

Q. Did you have any discussion with him after the time

this was received, about any of the praectices of the
114 park, which were not included in this? A. T had no

discussions at all with him about anything in the
park.

Q. You thought you could rely on this? A, That; plus
friendship.,

Q. So that ““plus friendship’’ is not this plus any other
written document. A, Plus the lease that went before it.
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Q. Isn’t it true that you just felt that you had a general
understanding with him as to all the practices involved
there? That you were just dealing between friends on any-
thing except the specific terms contained in this letter? A.
If we weren’t friends, I would have had to make out another
one just like that.

Q. So it was just a matter of friendship as to anything
that was not included in this letter? A. Yes. We had the
other document to go along with it.

Q. You have testified that you didn’t even discuss the
other document. A. Yes I did.

Q. You did, or you did not discuss it? A. I did not dis-
cnss it.

Q. So as of the time you entered into this thing, you had
no detailed understanding with Mr, Bergfeld as to anything

not included in here? A. Plus the other contract.
115 Q. I thought you said you just went on the basis

of friendship with Mr, Bergfeld, in Aungust of 19581
A. That is right.

Q. Well did you discuss with him, prior to August 29,
1958, whether he was a lessee or a licensee! A, I didn’t
think I had to.

Q. Did you, or didn’t you? A. No I did not.

Q. Did you diseuss who would have control of the patron-
age of his restaurant? A. No, I did not,

Q. All those things were just left unsaid? A. That is
right, sir.

Q. The only thing that was said between you was this
letter? A. That is right, sir.

Q. And you felt that no agreement was necessary on
these other things? A. That is right, sir.

* * * * * * * * * *

116 Mr. Sharlitt continues:

Q. Why didn’t you renew the lease, on the leaset A. I
can explain that to you.

Q. I don’t think you have. A. I said if it wasn’t for
Kebar, Inc.,, and Rekab, Inc. and my children, I wouldn’t
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even have to have a lease. I would just have a handshake
with the proposition. That is the way I felt about it.

Q. Well, lets take a look at the period after August 29,
1958 ; were there any changes in the practices and the poli-
cies of the restaurant, commencing at the time the agree-
ment was made August 29, 19581 A. No, sir.

Q. And prior to that time, the restaurant had been oper-
ated by Mr. Bergfeld, fully under his control; isn't that
true? A. I don’t know.

Q. Well you testified this morning that they hired all the
employees there, A. That is right.

Q. And that went on after this August 29, 1958,
117 agreement; did it not? A. That is right.

Q. Did you ever have any oececasion to go in there
and tell him to run his restaurant any differently than the
way he was running it? A. I didn’t have to tell him in the
restaurant. He would come in the office and I would ex-
plain to him if there was anything wrong, or wasn’t wrong.

Q. From the time they rented the restaurant, they had
full charge of it; isn’t that so? A. That’s what you say.

Q. I want to know what you say. A. If T saw anything
wrong, in any way, 1 would explain it to him and try to
change it.

Q. Who brought the fixtures in there? A. B, & B.

Q. They are attached to the property; aren’t they? A.
I really don’t know.

Q. Do you know if at any time whatsoever there was ever
an occasion when any agents or representatives or employ-
ees of Kebar, Inc., ever interfered with the patronage at
that restaurant prior to July, 19602 A, The exaet date T
wouldn’t know, but there must have been times.

Q. What do you mean? A. We have complaints
118  downstairs, lots of times, and we have to get hold of

somebody and straighten them out.

Q. T am just talking about complaints in the restaurant.
When these complaints came up, you took them up with Mr.
Bergfeld, didn’t you? A. Yes, sir.



E58

Q. You didn’t go in and correct them yourself! A. No,
S1T.

Q. Was there ever a time that you went in and told them,
or, in faet, did pick and choose their customers? A. No,
I did not.

Q. That was their decision, was it not? A, They knew
who they wanted in and who they didn’t.

* L4 L4 - * » - » * »

119 By Judge Pugh: If the lease has a provision say-
ing that B. & B. has control over who shall go into
the property and who shall not, read it to him.

By Mr. Sharlitt: We feel this portion is relevant: * Wit-
nesseth, that the said Park Company, for and in considera-
tion (and so forth) and the performance by the said Con-

cessionaire of all the covenants and agreements here-
120  in expressed, the prompt performance of all the cove-

nants herein contained being a condition precedent,
the Park company hereby extends to the Concessionaire,
the execlusive privilege of maintaining and conducting at
Glen Echo Park, situate in the County of Montgomery,
State of Maryland, all coneessions for the purpose of sell-
ing food and beverages.”” We think that is exclusive, not
only as to all other concessionaires but exelusive as to their
own facility.

By Judge Pugh: We have been waiting here to get the
original lease and have it in evidence, and now you are
going into the parole evidence rule. Yon can argue the
lease, but having this witness interpret the terms of a lease
that is in writing, T can’t see how you can expect him to do
that. He says the two papers together constitute the agree-
ment under which the B, & B. opened the restaurant in July,
1960.

By Mr. Sharlitt: Nothing further.

* * - * * » * * * »
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121 William Birgfeld

a witness of lawful age, called for examination by counsel
for the plaintiff, and having first been duly sworn, accord-
ing to law, was examined and testified as follows, upon

Direct Examination
By Mr. McAuliffe:

Q. Mr. Birgfeld, state your name and address. A. Wil-
ham Birgfield, 5107 Maryland Drive, Sumner, Maryland.

Q. What is your employment? A. I am an officer of
B. & B. Catering Service.

- - * * *» &* * #* * L

By Judge Pugh: Are you holding under the paper that

has been introduced in evidence? Were you holding pos-

session of this restaurant on July 2, 1960, under

122  these two papers?! Have you seen the papers? A.

I am fairly familiar with all the faets involved in

this. This was apparently a previous lease wherein certain
addendums were made by a letter I received.

By Judge Pugh:

Q. Do those two papers constitute your legal right to oc-
cupy the restaurant? A. Number one, this is the longer
lease, which has the technical terms in it, and we are au-
thorized to operate under certain circumstances, and there
were addendums made at a later date,

By Judge Pugh:

Q. Were the additions made in that letter? A. Yes, sir.
This was a slight change in the rental and combined the
advertising and promotion and rental, putting them all into
one category, and Kebar, Inc., thought we should not hire
anyone under the age of eighteen.

Q. I show you State’s Exhibits 8A and 8B and ask you,
are they the papers under which you conduct and operate
the restaurant in Glen Echo Amusement Park, and did on
July 2nd, 19607 A. Yes, sir.
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Q. Are there any other papers that have anything to do
with your occupancy of those premises? A. No, sir;
123  no other papers.

Mr. McAuliffe Resumes Direct Examination :

Q. And does your agreement as of July 2, 1960, between
B. & B. and Kebar, consist of both of those documents,
State’s Exhibits 8A and 8B? A. Yes, sir; this is the agree-
ment and this is the addition to and in change thereof.

Q. What is your position with the B. & B. Catering Cor-
poration? A. I am President, sir.

* * * * * * * * * *

133 By Mr. Sharlitt: Your Honor, I renew my motion
for a directed verdict on constitutional grounds at
this point for insufficiency of evidence.
By Judge Pugh: The motion for a directed verdict is
denied.
* * * L * ® * * *® #*

139 Judge Pugh’s Oral Opinion (Greene, et al.}

As I stated yesterday, in a somewhat similar case, it
is most unfortunate that these parties have unsed the
method that they are attempting to use, in order to estab-
lish what they believe {0 be their constitutional rights, or
whatever rights they may call them. To come out into
this County, in large groups of thirty-five and forty people,
and try to force a change of policy on the part of a private
business is really unthinkable. That is the nearest thing
fo taking the law in your own hands that I ean think of.
If you want to litigate what you helieve to be your rights,
then litigate them ecivilly and in an atmosphere where
the legal principles and the constitutional principles may
be passed upon, without the fear or without the possibility,
of stamping the individuals guilty of some misdemeanor.

It is a fundamental principle of this eountry, as I under-
stand the Constitution, that a man in business has a right
to do business with anybody that he sees fit, whether they
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be black, white, yellow, or whatever color he might be,
and for any reason that he may deem sufficient in his
opinion. If that were not the law, then the man would not
stay in business long. His idea of how he should transact
business must be the controlling influence. If a man in
business cannot run it the way he sees fit, he would
140 soon be out of business. If he is required to con-
duet his business on the ideas and fancies of groups
of people, it will no longer be his business. It may be
that if he would listen to these groups of people, he might
get more business, but that is not the question. He is
respensible for his own livelihood and he has to make a
living out of the business, and if he decides to exclude
certain people, for any reason he sees fit, and he goes
bankrupt, that is his hard luck. If the business firms of
this County cannot stay in business in the way they desire
to transact it with the public, they might as well close
up all private business and let the government take it over
and run it, under the rules of segregation as decided in
the school cases, So I say, in private business a man
has a right to transact business the way he sees fit, whether
it be arbitrary, capricious, unreasonable, or whatnot. The
test as to whether or not he remains in business is whether
or not the public wants to do business with him. If the
public doesn’t want to do business with him, becanse he
advocates certain racial policies, he will soon he out of
business and then he is through. He will then no longer
be making a livelthood out of his business, He will then
have to do something else, or be put on public relief,
There is not a great deal of difference between this case
and the case tried vesterday. This morning when we heard
the testimony about the restaurant, T was a little in
141  doubt as to whether or not the lessees of the restan-
rant did desire or would refuse to serve these de-
fendants, had they had the authority or the opportunity
to do so. While that question has been satisfactorily
removed from this case by proof of the lease, there is no
evidence that this Catering Company refused, or actually
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told them the get off of their restaurant property. There
is evidence in this case that these defendants deliberately
went on the property of the Glen Echo Park Amusement
Company ; that they ran across its property for the pur-
pose of going to this restaurant, and they did it after
getting away from the policeman who was there watching
the picketing outside of the grounds of the amusement
park.

When you are running, and a policeman is behind you,
it is a elear indiecation that you are doing wrong. If you
are not doing wrong, then you have no business to run
when you know there is a uniformed policeman behind
you. It is plain from the evidence in this case that these
defendants went out there for one purpose—for the pur-
pose of trying to force on the management of Glen Echo
Park Amusement Company their asserted right to impress
on the Amusement Company that it was wrong in maintain-
ing its policy of segregation. That is not within their
authority. They did not have that right, in the opinion
of this Court. Under the law of this State, as it stands
today, if anyone decides he desires not to serve negroes,

because they are negroes, they have a right to refuse
142 to do so. Whether that is right or wrong will prob-

ably have to be determined by the Court of Appeals,
but as of this time no decision has been cited; no authority
has been cited in this State, where a man who operates
a private business does not have the complete and absolute
control of it,

Now getting into the question of whether or not you
can use the facilities of the State to enforee a policy of
that kind. I might say that we are now trying these de-
fendants under the law of {respass. By way of eompar-
sion, in answering the arguments of Mr. Sharlitt, wouldn’t
it be a nice state of affairs if you owned a piece of prop-
erty out here in Rockville and somebody came on your
property and just sat there, and you went out and saw
him sitting there, and assuming, for the sake of argument,
it is two or three o’clock in the morning, and you go out
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there and tell him to get off your property, and he refuses
to get off, and then you still insist that he get off and you
give him five minutes to leave and you tell him if he doesn’t
get off that you are going to have him arrested for tres-
passing—wouldn’t it be a ridiculous state of affairs if
the owner of this land could not secure a trespass warrant
and have the use of the facilities of the police department
to have that man arrested for remaining on your property?
If that were the law, very clearly the people who own
property would take the law in their own hands. In the

rural sections of this County I can see some of the
143 farmers going into the house and getting a shotgun

and using it, and in my judgment, if the law did not
protect him in his right to be secure in the ownership of
his property and enjoy it, he would have a right to do so.
I am not condoning shooting people for trespassing, but
I am saying if the police department did not help the
citizens of this County in the protection of their property,
we would be in a sad state of affairs.

This situation in the Glen Echo Amusement Park is
not exactly similar to that, but we are dealing with the
law of trespass, and whether or not it is a wanton tres-
pass. It is wanton when you are told to get off and you
don’t get off. How many times you have to tell them
that, I am not in a position to say, but in my own judg-
ment when a man comes on your property and you tell
him to get off, and he doesn’t get off and remains there,
it is time for the owner of the property to kick him off,
or for the police department to come in and arrest that
man for trespassing. This is the law today, and we are
trying these defendants under that law. That is the law
of trespass of this State, and if it were not we would be in
a state of chaos with reference to the ownership and oec-
cupancy of our homes.

Wouldn’t it be a sad state of affairs if a man knocked
at my door and I let him in, and after he entered the house
he became boisterous and loud, and he tried to tell
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144 me this and that and I say, ‘‘Get out of my house;

you are ordered off my property’’ and then he re-
fused to get off the property and I call the police and
then the defense is that I didn’t tell him not to come on
the property; I invited him into my house and, therefore,
it 18 not a wanton trespass?

In this case it is a wanton frespass when a group of
people stand out in front of a man’s place of business and
attempt to harass him or keep people away, and prevent
them from doing business with him., The law seems to
condone the fact that they can parade up and down out-
side, or pocket him. I do not condone that practice, but
the law says they have that right—that picketing is proper.
Still, I do not agree with that practice, but I have to abide
by the Court’s decisions. When a man owns a business
and there are a lot of people out there picketing, and try-
ing to keep possible customers from doing business with
him, it is an interference with his right to do business.

Now that is what these defendants were doing in this
case, and the evidence shows conclusively that they came
out there to picket and harass the Amusement Park owners.
The law says it is all right to picket, but why did they
break the line and go on the private property of the com-
pany? They knew they didn’t have any right on the prop-
erty. They knew it by virtue of the fact that the papers

were full of it, and two or three days before that it
145 had been all over the newspapers that there was a

segregation policy in effeet in Glen Echo Amusement
Park.

We are not trying the segregation question here. We
are not trving the right of these defendants to test the
policy of a private corporation to establish a segregation
policy. In other words, the law of this State is, at this
time, that he can select his own patrons and I dare say
if that decision is changed, it will be a new revolution
in the laws of this State and this Country.

So I say to you people that I have been very liberal
with you, and very patient with you, and yesterday’s
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case was only the first of a series of cases that are fo be
tried in this Court. We are only bound by the law as
established today. The Court finds each of you guilty
of trespass and sentences each of you to pay a fine of One
Hundred Dollars, and costs. Yesterday I gave the defend-
ants a lesser fine than the maximum allowed by the law.
Frankly, I think vour ease is more aggravated. You were
parading up and down outside of this park; you college
students, one from New York, and the other college students
from here in Washington, trying to force your ideas upon
a private business in this manner. I cannot understand
how you can get into the frame of mind to think that
you can foree your ideas upon them as to the way it should
run its business., I dare say if you were in business, you

would run it the way you wanted to, or yon would
146  close the door. So I say in this case if is really a

wonder that yon haven’t been charged with attempt-
ing to incite a riot. If there had heen any disorder, or any
bloodshed out there, becanse of your actions, and you
came in here and were convicted of rioting, you would
go to jail as quick as lighting, and I say vou had better
not cause any rioting; vou hetter stay within your bounds
and listen to your lawyers., Yon should go ahead and
litigate your cases, the same way the school ease was
litigated—ecivilly, and in the proper courts, and advance
vour ideas there. If the Court agrees with you, that is
one thing, and if the Court doesn’t agree with you, you
must accept it, just like the people in this County have
accepted school integration and the business men of this
County would accept any change, once their doors are open
to everyone.

Under the evidence in this case, the State has estab-
hished beyond a reasonable doubt that the defendants are
guilty of wanton trespass, and the Court so finds you all
guilty as charged.



E66

State’s Exhibit No. 8A
THIS AGREEMENT

Made and coneluded this day of A.D., 1956,
by and between Kepar, Ivc,, a corporation organized and
existing under the laws of the State of Maryland, herein-
after designated as the Park Company, as party of the
first part, and B & B Industrial Catering Service, Ine.,
a corporation organized and existing under the laws of the
State of Maryland, hereinafter designated as the Conces-
sionaire, as party of the second part:

WirnesserH, That the said Park Company, for and in
consideration of the sum of ONE Dorisr, in hand paid,
receipt of which before the execution hereof is hereby
acknowledged, and the performance by the said Conces-
sionaire of all the covenants and agreements herein ex-
pressed, the prompt performance of all the covenants
herein contained being a condition precedent, the Park
Company hereby extends to the Concessionaire, the exclu-
sive privilege of maintaining and conducting at Glen Echo
Park, situate in the County of Montgomery, State of
Maryland, all concessions for the purpose of selling food
and beverages.

All fixtures, appliances, supplies, and services required
to operate the foregoing concessions are to be furnished
by the Concessionaire, and all prices of goods or other
matter sold are to be subject to the approval and agree-
ment of the Park Company, and none other, for the term
of two summer seasons, said term to begin on or about the
1st day of April, 1957, and to terminate on or about
Labor Day, September, 1953. The eoncessions and licenses
specified in this contract are to be used and exercised
daily eseept when otherwise required by the Park Com-
pany; and the Concessionaire hereby agrees to maintain
and conduct said concessions for the period named, for
which the Concessionaire agrees to pay and provide in
gervices to the Park Company:
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(1) The total rental for the 1957 and 1958 seasons shall
be $85,000.00 based on $42 500.00 per season, payable
in equal bi-annual installments on December 15, 1956,
June 15, 1957, December 15, 1957 and June 15, 1958,

(2) Twenty-five percentum (25%) of the gross receipts
from the operation of the Ballroom Refreshment
Stand, pavable onee each week.

(3) Twenty-five hundred dollars ($2,500.00) per season
for advertising and promotion {o be paid in five (5)
monthly installments on the 15th Day of May, June,
July, August and on the last Wednesday of the
seasons,

(4} One hundred twenty-five dollars ($125.00) per season
for share of the cost of Montgomery County licens-
ing, said sum, however, to be adjusted proportion-
ately to any changes in the Montgomery County
licensing charges.

(5) A daily full course meal for the Park Company em-
plovees to consist of appetizer, meat, two vegetables,
desert, and ecoffee, the menu and price subject to
approval of the Park Company.

(6) The Concessionaire shall handle its own money.

It Is FurTHER AGREED, that the space, buildings or struc-
tures used by the Concessionaire in the performance of
this contract is not leased to the Concessionaire; that he
is a licensee, not a lessee thereof; and his rights under this
contract shall continue only so long as he strictly and
promptly cemplies with the eonvenants, agreements and
conditions herein expressed. The Concessionaire shall not
sell, mortage, or assign or in any manner dispose of this
contract or coneessions, nor any interest herein, nor have
the right or anthority to allow any other person or party
to have any interest in this coneession, or the premises
occupied, for any purpose, without the written consent of
the Park Company.
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It Is Forraer Acreep, That the Park Company, by its
proper officers or agents, shall have the right at all times
to enter upon said space, buildings, or structures, for the
purpose of preserving and carrying out all the rules and
regulations of the Park Company, and to determine that all
the condifions of this contract are fulfilled, and to assist
the Park Company in this, the Concessionaire shall furnish
to the General Manager of the Park Company, duplicates
of all keys used by the Coneessionaire and necessary fo this
end.

It Is Furreer Acreep, That this contraet shall be sub-
ject to the following covenants, stipulations and conditions:

F'mst—The Manager of the Park Company shall have
the power, during the existence of this contract, to pro-
hibit any show or exhibition, or any amusement, under
the Concessionaire, which, in his opinion, shall appear to
be against good morals, public safety, or health. And the
Concessionaire shall, upon the order of the Manager, im-
mediately stop, or modify, said exhibition; and upon
failure to obey such order, said Manager may summarily
cause the removal of said show or amusement, or any part
thereof, and terminate this contract or concession, and
the Concessionaire forfeits and reliquishes all claims for
damages or loss occasioned by reason of such removal or
closing and the termination of this contraet.

Seconp—The Concessionaire shall not allow any form of
gambling, the renting of roms for any immeoral purposes,
or the making, manufacture, drinking, sale, or, in any form
or manner whatsoever, disposal of intoxieating liquors,
excepting beer however; and upon a repition of such
offenses in or upon Park Company premises oceupied, the
Park Company, by its proper officers or agents, shall have
the right to seize and destroy any apparatus or device so
used, or intended for such use, to take possession and
close said premises occupied by the Concessionaire, with-
out notice to the Concessionaire or redress on his part, to
cancel and terminate this contract, remove the property



E69

and effects of the Concessionaire, and the Coneessionaire
hereby waives all claims for damages or loss by reason
of any acts of the Park Company under this section,

TEmrb—The Concessionaire and his employees shall, at
all times, be subject to and strictly comply with the rules
and regulations which shall from time to time be pre-
seribed by the Park Company, its officers and agents, and
also to the regulation of admission of any persons or
vehicles therein. The Park Company shall have the right
to approve all employees used by the Concessionaire, and
upon notice that any person employed as aforesaid 1is
objectionable, such person shall be dismissed at onee by the
Concessionaire. The Concessionaire agrees that he shall
not, by himself or agent, sell or peddle anything upon the
grounds under this contraet, or within the neighborhood of
said grounds, any commodity, article, or exercise any other
privileges other than within the terms of this contract.
The Concessionaire convenants and agrees not to advertise
his operations in any manner on or about the premises
or outside the Glen Echo Park, or in any newspaper or
otherwise, exeept by means of sueh signs or forms as shall
be approved by the Manager of the Park Company; and
shall not employ any person known as a crier or spieler,
not approved by the Manager of the Park Company.

Fourta—The Concessionaire covenants and agrees that
it will not erect or construct and strueture or make any
alterations upon said premises except in accordance with
plans approved in writing by the proper officers of the
Park Company, and then only in such places designated in
writing,.

FirrB—The Concessionaire shall be solely responsible
and answerable in damages for all accidents and injuries
to person or property caused by any negligence on his
part, or on the part of his agenfs or employees; and also
the Concessionaire covenants and agrees to indemnify the
Park Company, its officers and agents, from every claim
for damages made and brought about by reason of such
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negligence, and to defend, at his own cost, any action or
proceeding brought against the Park Company, its officers
or agents, under such claim, whether the Park Company,
its officers or agents, be sued jointly or with the Conces-
sionaire or otherwise. The Park Company shall be further
protected by securing suitable public liability insuranece,
the premium of which is to be paid by the Concessicnaire.

Sxra—If the Concessionaire cannot do business due to
closing of his stands or stand, due to Park Company
failure, the Concessionaire is to be refunded a daily rent,
computed on a pro rata basis. However, if the closing
of the stand or stands is brought about by failure of the
Concessionaire, no refund is to be made.

SeveNTE—The Concessionaire hereby agrees to indem-
nify and save harmless the Park Company, its officers and
agents, against all loss or damage, by action or otherwise,
on account of patents or copyrights, or the infringement
of the same in its operations.

EwceTE—The Park Company, by its officers or agents,
may order the removal of any substances or explosives,
at their option, from the space, buildings or structures
under this contract. The Concessionaire agrees to keep
said concessions and immediate surroundings in a clean
and sanitary condition, free from all rubbish and dirt.

NinTE—It is further agreed that, should the premises
occupied under this contract be so damaged as to be
unihabitable for a period of ten consecutive days, at the
option of the Park Company, by notice in writing to the
Concessionaire, this concession may be concelled, withount
recourse for damages as against the Park Company, its
officers or agents.

TexTtH—The Manager of the Park Company shall decide
every dispute which may arise between the Concessionaire
and any other concessionaire, and any dispute between the
Concessionaire and the Park Company, and the deecision
shalt be final and binding on all parties thereto. Upon
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failure to obey such decision, this contiract may be termi-
nated.

EvevenTa—Nothing in this contract shall ereate a co-
partnership between the Park Company and the Conces-
sionaire, or constitute the Concessionaire an agent of the
Park Company, to bind the Park Company, its officers
or agents, in any way whatsoever.

TwerLrreE—The Concessionaire further agrees that,
should the carrying out of the purposes of this concession,
or any par{ therein, be stopped by legal proceedings, then
the said Park Company, by its officers or agents, by written
notice to the Concessionaire, may cancel and terminate this
contract,

TamTEENTHE—The Concessionaire hereby covenants and
agrees that the Park Company, its officers or agents, shall
not he liable for the loss of or injury to any property,
goods, or affects of the Concessionaire, due to any cause
whatsoever.

FourteEnTE—Except for the Montgomery County
license, as to which the Concessionaire pays $125.00 as
his proportionate share as hereinbefore provided, the Con-
cessionaire shall proecure, at his own expense, all necessary
licenses and official permits necessary for the purpose of
carrving out the provisions of this eontract; and they shall
be paid and placed into the custody of the Manager of the
Park Company.

FirreextE—The Concessionaire shall keep a true and
full record of the receipts from the operation of the Ball-
room Refreshment Stand, and said record shall, at any
time, be open to the inspection of the Park Company’s
officers or agents, and for this single operation only, dupli-
cate keys to any and all cash registers or other appliances
used for the collection of the receipts shall be placed in
the hands of the proper officers of the Park Company. The
Concessionaire further agrees that the Park Company’s
officers or agents shall have the right to audit direetly
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from the cashiers, cash registers or appliances receiving
money from this operation and that no adjustment of the
readings of such registers or appliances shall be made
without the approval of the Park Company.

SxTeEeNTH—I1 is further mutually understood and agreed
by and between the parties hereto that in case of default
in the payments stipulated to be made by the Conces-
sionaire or any portion thereof, or in the case of non-
performance of any of the provisiens herein confained to
be performed by the Coneessionaire, at the election of the
Park Company, its successors or assigns, to consider the
agreement at an end, the said Concessionaire, his heirs,
executors or administrators, shall forthwith remove the
paraphernalia and other things of any and every nature,
belonging to the Concessionaire, therewith connected and
concerned, from the Glen Echo Park premises, at his own
cost and expense, and in the event of the failure, default
or neglect of the failure to fully perform the obligations
of this paragraph assumed, then, in that event, the Park
Company, may, at the expense of the Concessionaire, his
heirs, executors or administrators, dismantle and remove
the same from said premises and charge the cost thereof
to the Concessionaire; and should the Concessionaire be
indebted to the Park Company by reason thereof or for
any other matter, cause, or thing whatsoever, at the termi-
nation of this contract, the Park Company shall have a
lien upon all the paraphernalia, goods, chattels, and money
belonging to the Concessionaire or in which he is interested,
which shall be located in or about Glen Echo Park or in
the possession of the Park Company; and the Park Com-
pany shall have the right to satisfy and discharge the said
lien by making sale of the said paraphernalia, goods or
chattels in such manner as shall be satisfactory to it, either
at publiec or private sale, but shall in any and every such
sale, whether public or private, give at least ten (10)
days notiee to the Concessionaire before making sale, unless
for any reason it shall he found to be impracticable, in
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which event, either public or private sale may be made
without notice.

Upon termination of this contract the Park Company
agrees to purchase for a price equal to the cost less depre-
ciation at the rate of ten percentum (10%) per annum
from the date of purchase, all the capital improvements
and items of equipment used by the Concessionaire in the
performance of this contract.

It is further mutually understood and agreed that each
and every of the terms, conditions, stipulations and agree-
ments in this instrument contained, shall be applicable and
binding upon the Concessionaire, his Heirs and personal
representatives; and should the said Concessionaire vio-
late any one or more of the covenants, agreements or condi-
tions upon his part to be performed, or should he fail to
observe and fully keep each and every of the said cove-
nants, agreements and stipulations, then, in that event, the
Park Company shall have the right to forfeit and terminate
this agreement without notice of any kind or eharacter to
the said Concessionaire, and shall also have the right there-
upon to dispossess the said Concessionaire either with or
without legal procedings to that end, as it may be deemed
proper and advised; the waiver of one or more breaches
and violations of the hereinbefore recited covenants and
agreements shall not be construed as a waiver of subse-
quent violations or breaches of the covenants, agreements
or stipulation itself.

SevenTEENTH—The personal pronoun used herein as re-
ferring to the Concessionaire shall be understood and con-
strued as having reference to either a natural person of
either sex, a firm, or a eorporation.

EwuaTrEeyTH—AIll notices and orders herein provided to
be given to the Concessionaire, may be served by mailing
the same to him at his last known place of residence or
business, outside of Glen Echo Park, or by delivering a
copy thereof to him in person, or by leaving it addressed to
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him at his place of business, in said Glen Echo Park, with
any person then in charge of the same.

NinereesTE—In all instances of the agreement providing
for the cancelation of same, and particularly in paragraphs
numbered 1, 2, 6, 9, 10, and 12, but not limited to said
paragraphs, it is mutually understocd and agreed that if
the cancelation is not the direct result of any legal miscon-
duet on the part of the Concessionaire, or a willful and
continued violation of the conditions of this agreement by
Coneessionaire after due written notice by the party of
the first part, then, upen cancellation by the party of the
first part, Concessionaire shall be entitled to a rebate ac-
cording to the formula set forth in the sixth paragraph
herein, and any provisions of this agreement to the con-
trary, or in conflict with this provision notwithstanding.

In Wirvess WaEREOF, the said parties of the first and
second part have directed their proper officers to execute
these presents in triplicate and to cause the eorporate seal
of said eorporations to be hereto affixed.

KEBar, Inc.

By Aspram Bakxer
Preosident

By (illegible)
General Marager

B & B InpusthRIAL CATERING
Servicg, Ixc.

By H. W. BirereLD, JR.
President
Attest:

Secretary
Attest:

........................

Secretary
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IXEBaR, INc.

GLeN Ecvo Park

Playground of the Nations’s Capital
GrLEx EcHo

Moxtgomery CounNty, Mb.

OLiver 2-6743

Anungust 29, 1958.

Mr. William Birgfeld
B & B Catering Co., Ine.

Dear Mr, Birgfeld:

This will eonfirm the agreement made with me for the
exclusive privilege of operating all the food and drink
stands at Glen Echo Park. If the terms and conditions
meet with your approval, please affix your signature to both
copies and return to me, in order that I may sign them.,

The following terms will ecover the 1959 and 1960 Seasons :

1. The combined rental, which includes Advertising
and Promotion, plus Montgomery County Operating
License for 1959 and 1960 Seasons will be $126,250.00
payable in four equal installments of $31,562.50, pay-
able on December 15, 1958, June 15, 1959, December
15, 1959 and June 15, 1960.

2. No one under 18 years of age should work for
your concern.

3. (25%) of the gross receipts from the operation
of Ballroom Refreshment Stand. It is further under-
stood that you will pay the premiums on personal lia-
bility insurance secured by Kebar, Inc; that you will be
solely responsible and answerable for all accidents or
injuries, which might occur under these operations,
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and that you will indemnify Kebar, Ine. from any
claims.
Very truly yours,

Appaym Bager
Abram Baker, Prestdent
Kebar, Ine.

I agree with the terms outlined ahove:

1. W. BirGrELD, JR., Pres.
H. W. Birgfeld, Jr.
B & B Catering Co., Inec.

oooooooooooooooooooo

Sam Baker, Secretary-Treasurer
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No. 248
WILLIAM L. GRIFFIN, Er AL,
Appellants,
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STATE OF MARYLAND,
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Appellants,
V.
STATE OF MARYLAND,
Appellee,

APPEAL FROM THE CIrcurT CoURT FOR MONTGOMERY COUNTY
{James H. PucH, Judge)

APPELLEE'S BRIEF

STATEMENT OF THE CASE

This is a consolidated appeal from judgments and sen-
tences to pay fines entered by the Circuit Court for Mont-
gomery County after two trials, each involving five de-
fendants, upon warrants for statutory trespass upon pri-
vate land under Section 577, Article 27, Annotated Code of
Maryland (1957 Edition).



QUESTIONS PRESENTED
The Appellee accepts the substance of the questions pre-
sented by the Appellants but submits that they should be
rephrased as follows:

1. Was there legally sufficient evidence to sustain a con-
viction of statutory trespass under Section 577, Article 27,
as to each of the Appellants.

II. Was the conviction of the Appellants in contraven-
tion of any constitutional or statutory rights.

STATEMENT OF FACTS

Each of the Appellants wag arrested upon a warrant
issued for violation of Section 577, Article 27, Annotated
Code of Maryland (1957 Edition). The warrants had been
obtained by the senior officer in the guard service of Glen
Echo Amusement Park who also held a commission as
Deputy Sheriff of Montgomery County. The warrants
charged each of the Appellants with statutory trespass on
the amusement park’s private property in Montgomery
County.

The first five Appellants were arrested on June 30, 1960,
and were tried on September 12, 1960. This is the Griffin
case. The second five Appellants were arrested on July 2,
1960 and were tried on September 13, 1960. This is the
Greene case. Two of the ten Appellants are members of
the white race.

In the Griffin case the Appellants had been part of a
group of about forty people who had come from Washing-
ton June 30, 1960, to the area of the amusement park for
the purpose of protesting the park’s known policy of racial
segregation, that is, the owners and operators of the park
would only admit to their premises and provide service to
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white people (Apx. 45). The group, including the five
Appellants, staged a picket line for an hour near the en-
trance to the amusement park displaying prepared signs
and placards which protested racial segregation (Apx. 5).
After surreptitiously receiving tickets for use on amuse-
ments within the park (Apx. 4, 5), the five Appellants left
the picket line and entered the private property of the
amusement park, placed themselves upon the carousel and
refused to leave the premises when requested to do so by
the park’s agent (Apx. 2). After five minutes had elapsed
from the time Lieutenant Collins, the park's ageni, had
directed the Appellants to leave the amusement park’s
private premises, he placed each of the five Appellants
under arrest for statutory trespass (Apx. 1). The inci-
dent caused a milling crowd to become disorderly (Apx.
2,5).

The five Appellants in the Greene case were a part of a
follow-up group who came from Washington to the amuse-
ment park on July 2, 1960 to renew the picketing and pro-
testing of the park’s known segregation policy (Apx. 6, 10).
After the second group had picketed the entrance to the
park, they broke suddenly into a trot to the restaurant
about one hundred and fifty feet within the amusement
park premises (Apx. 7). The Appellants knew they
were being pursued by the park guards and the county
police (Apx. 10). The second group of Appellants en-
tered the restaurant premises, seated themselves, and
ordered refreshments. The group was promptly advised
by the amusement park’s agent, Lieutenant Collins, that
they were unwelcome and were to leave the premises. The
members of the invading group turned their back upon
the amusement park’s agent and ignored his request to
leave (E. 38). Lieutenant Collins forthwith arrested the
second five Appellants for statutory trespass (E, 39). The
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incident caused a public disturbance in the area (Apx.
7, 11-12),

Under the licensing arrangement between the park and
its restaurant concessionaire, the amusement park had the
right to determine the persons who were entitled to pa-
tronize the restaurant (E. 69 and Apx. 9, 10-11} and the park
had the right to enforece its regulations (E. 68). Repre-
sentatives of the park testified that the Appellants were
arrested, after they refused an order to leave the park
premises, because of the Appellants’ conduct in picketing
the park, regardless of color (Apx. 3, 7, 8, 10).

ARGUMENT
L

WAS THERE LEGALLY SUFFICIENT EVIDENCE TO SUSTAIN
A CONVICTION OF STATUTORY TRESPASS UNDER SECTION
577, ARTICLE 27, AS TO EACH OF THE APPELLANTS?

The Trial Court properly found the Appellants had wil-
fully entered upon the private property of the amusement
park, knowing in advance that they were not welcome, and
refused to leave when directed by the park’s agent. Such
finding of fact warranted a conviction of statutory trespass.

The Appellants had notification that the amusement park
was segregated before and during the time they were pic-
keting the premises. In addition, each of the Appellants
received a personal notification from Lieutenant Collins
that he or she was not welcome and was to immediately
leave the premises. Any further movement upon the prop-
erty or the failure to leave the property at that time would
be a trespass. Maddran ». Mullendore, 206 Md. 291, 300;
Patapsco Loan Co. v. Hobbs, 129 Md. 9, 15; Rager v. Me-
Closkey (N.Y.) 111 N.E. 2d 214, 216 and International Or-
ganization, Etc. v. Red Jacket C. C. & C. Co. (4th Cir.)
18 Fed. 2d 839, 850.
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The use of the word wanton in the editorial heading of
statutory trespass is not material in determining whether
wantonness is an element of the statutory crime. Compare
Bowser v. State, 136 Md. 342, 345 and State v. Popp, 45 Md-
432, 437. The statutory proviso as to bona fide claims of
right or ownership and as to a legislative intent to prohibit
only wanton trespass are matters of defense. A proviso
need not be negative by the prosecution, Rawlings v. State,
2 Md. 201, 211 and Kiefer v. State, 87 Md. 562, 566. Here
the Appellants have failed to establish any plausible claim
of right or ownership or circumstances to negative wanton-
ness.

If wantonness had to be established by the prosecution,
there is an abundance of evidence that the Appellants, as
members of a large group, entered the State of Maryland
for the sole purpose of protesting the park operator’s policy
of restricting their premises to white people. In disregard
of such operator’s known desire, the Appellants entered
upon their private property and refused a request to leave.
even though their conduct caused a disorderly crowd to
form. The Appellants are satisfied that it is proper to
publicly berate a private property owner and then to in-
vade his premises on the assumption that they are welcome.
The Appellants considered their conduct peaceful not-
withstanding the fact that they are running in a crowded
area with guards and police in hot pursuit. The Appellants
would have the Court believe that the State is helpless to
protect a private property owner from invaders who seek
to arouse the emotions of such owner’s invitees. The Ap-
pellants claim that such a trespass is not wanton and the
owner has no other recourse than to physically eject the
invaders even though this may precipitate a breach of the
peace. These Appellants unsuccessfully made the same
contention as to the subject matter before Judge Thomsen
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in the federal court. Griffin v. Collins, 187 Fed. Supp. 149,
153-154.

This Court has not construed the word “wanton” in Sec-
tion 577. In determining the meaning of wanton, as applied
to exemnplary damages, this Court stated:

“The word ‘wanton’ means characterized by extreme
recklessness and utter disregard for the rights of
others.” Dennis v. Baltimore Transit Co,, 186 Md. 610,

617 and Beltimore Transit Co. v. Faulkner, 179 Md. 598,
602.

The Appellants’ conduct would meet this higher standard

of deliberateness. The Supreme Court of Alabama, in Ex

Parte Birmingham Realty Co., 63 So. 67, 69, noted:
“The word ‘wanton’, when used in a trespass complaint
to characterize conduct set up by way of aggravation
merely, is not governed by the same rules of pleading
applied to the same word when used in negligence
counts. As here used, we think it imparts no more
than that the rocks were thrown on plaintiff’s premises
with a knowledge of the violation thereby of plaintiff’s
rights and of the injurious results therefrom, and there
was evidence to support that charge.”

The Appellants’ discussion of any right to contract is
immaterial here since the tickets in the Griffin case were
admittedly obtained surreptitiously in an attempt to force
an undesired contract upon the park and in the Greene
case the Appellants knew the park would not voluntarily
enter into any contract for services. Interference with the
right to contract would be applicable only to a third person,

The Appellants in the Greene case seek o substitute
their construction for the understanding of the parties as
to the rights of the parties in the restaurant concession.
1t is clear that under the third paragraph of the restaurant
license, the park could regulate the admission of patrons
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(E. 69) and had the power to enforce its regulations (E.
68). This unmistakable language in the written license
contract was supported by the testimony of both parties.
The testimony indicates that Lieutenant Collins was desig-
nated by the parties as their enforcement agent, even
though the Appellants draw a different inference.

The Appellants cite no authority for the proposition that
a third person has a right to physically enter private prop-
erty in order to persuade the owner that he is in error in
restricting his invitees to members of the white race.

There was legally sufficient evidence to sustain the Trial
Court’s verdicts that the Appellants entered and remained
upon private property knowing they were unwelcome and
refused to leave after they had been directed. In recent
years this Court has reemphasized that it will not disturb
the verdict of a trial judge unless it is “clearly wrong.”
Berry v. State, 202 Md. 62, 67. The Appellant in Holtman
v, State, 219 Md. 512, 515 was reminded by Judge Prescott:

“We have repeatedly stated that upon appeals of this
nature — from the trial court sitting without a jury
— it is not the duty of the members of this Court to
read the record and decide whether in our judgment
the appellant in a criminal prosecution has been proved
guilty beyond a reasonable doubt.”

In reviewing the record, the Court of Appeals does not
retry a criminal case:

“The question is not whether we might have reached
a different conclusion from that of the trial court, but
whether the trial court had before it sufficient evi-
dence upon which it could fairly be convinced beyond
a reasonable doubt of the defendant’s guilt of the of-
fense charged; and the verdict of the trial court is not
to be set aside on the evidence unless clearly er-
roneous.”
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Cooper v. State, 220 Md. 183, 192.

This Court observed in Drews v. State, 224 Md. 186, 193:

“The police, at the express direction of the manager
of the Park, asked the appellants to leave and again
they refused, even when told they would be arrested
if they did not. Admittedly they were then deliber-
ately trespassing.”

IL.
WAS THE CONVICTION OF THE APPELLANTS IN
CONTRAVENTION OF ANY CONSTITUTIONAL
OR STATUTORY RIGHTS?

The Appellants had no constitutional right to enter pri-
vate property contrary to the will of the owner. The owner
has the right to physically eject a trespasser. An owner
of property is entitled to equal protection and to due pro-
cess of law in maintaining his peaceful possession.

At common law the proprietor of a place of amusement
could serve whom he pleased. Drews ». State, 224 Md. 186,
191, 193, 194, supra; Greenfeld v. Maryland Jockey Club,
190 Md. 96, 102; Good Citizens Assoc. v. Board, 217 Md. 129,
131; Finn v. Schreiber, 35 Fed. Supp. 638, 640; and Madden
v, Queens County Jockey Club (N.Y.) 72 N.E. 2d 697, 698.

In Maryland there is no statute which either requires
or prohibits racial discrimination in business. Slack ».
Atlantic White Tower System, Inc., 181 Fed. Supp. 124,
127. Judge Thomsen noted:

“In the absence of statute, the rule is well established
that an operator of a restaurant has the right to select

the clientele he will serve, and to make such selection
based on color, if he so desires” (page 128).

See also Williams v. Howard Johnson’s Restaurant (4th
Cir.) 268 Fed. 2d 845.
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The Federal Government can not legislate against such
discrimination. Civil Rights Cases, 109 U.S. 3. The United
States Supreme Court recognized that the owner of private
property could be arbitrary and capricious in his choice
of invitees, notwithstanding the Fourteenth Amendment.
In Shelley v. Kraemer, 334 U.S. 1, 13 it was held:

“That Amendment erects no shield against merely
private conduct, however discriminatory or wrongful.”

The United States Supreme Court has not seen fit to
whittle away the right of an owner of private property
to use his own discretion in choosing business invitees.
Compare Boynton v. Virginia, 364 U.S. 454 and Wolfe ».
North Carolina, 364 U.S. 177. The only use of any State
power in this case is the execution of a warrant obtained
by a private owner in support of his right to restrain tres-
passers. The State has not attempted to guide or restrict
this inherent right of every owner of property nor has it
designated or restricted invitees. Judge Soper in Williams v.
Howard Johnson’s Restaurant, 268 Fed. 2d 845, 848, supra,
observed:

“The customs of the people of a state do not constitute

state action within the prohibition of the Fourteenth
Amendment.”

This was given definitive application by Judge Thomsen:

“No doubt defendant might have had plaintiff arrested
if she had made a disturbance or remained at a table
too iong after she had been told that she would only
be sold food to carry out to her car. But that implied
threat is present whenever the proprietor of a business
refuses to deal with a customer for any reason, racial
or other, and does not make his action state action or
make his business a state agency.” Slack ». Atlantic
White Tower System, Inc., 181 Fed. Supp. 124, 129,
supra.



10

CONCLUSION

A private property owner may arbitrarily discriminate
as to invitees. The deliberate entry on private property,
after picketing, with the intention of forcing the owner to
alter his personal policy as to his invitees, is a wanton
trespass. Entry or failure to leave private property after
a demand by the owner is a violation of Section 577, Article
27. An owner of property is entitled to employ the criminal
trespass statute to preserve his peaceful possession where
antagonists employ invasion, rather than civil litigation,
for the determination of contentions. A claim of right
embraces property rights and not disputes as to an owner’s
use. Since the Appellants wilfully entered private property
for the sole purpose of trying to force the owner to alter
his mode of use, they were properly found guilty of statu-
tory trespass. The State may not require segregation, but
a private property owner is entitled to have his rights of
possession protected by equal enforcement of the criminal
trespass law. The conviection should be affirmed.

Respectfully submitted,

TaHoMAS B, FINaN,
Attorney General,

Crayron A. DIETRICH,
Assistant Attorney General,

LeoNarp T. KaRpy,
State’s Attorney for
Montgomery County,

James S. MCAVLIFFE, JR.,
Assistant State’s Attorney
for Montgomery County,

For Appellee.
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APPENDIX TO APPELLEE'S BRIEF NO. 248

September 12, 1960
Vol. 1
(T. 67):

FRANCIS J. COLLINS, a witness of lawful age, called
for examination by counsel for the plaintiff, and having
first been duly sworn, according to law, was examined and
testified as follows, upon

DIRECT EXAMINATION
By Mr. McAuliffe:

* * * *® * *

(T. 18);

Q. During the five minute period that you testified to
after you warned each of the five defendants to leave the
park premises, what, if anything, did you do? A. I went
to each defendant and told them that the time was up and
that they were under arrest for trespassing. I then es-
corted them up to our office, with a crowd milling around
there, to wait for transporiation from the Montgomery
County Police, to take them to Bethesda to swear out the
warrants,

* * * # * *
(T. 21):
CROSS EXAMINATION
By Mr. Duncan:
T * * * % *
(T. 38-39)

Q. Lets take Mr. Washington, here on the end. Tell me
the conversation you had with him at the time you arrested
him and what he said to you. A. As far as I recall there
was no conversation between any of us, only I told them
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about the policy of the park and they answered me that
they weren’t going to leave the park.
* * * * * L

(T. 42):
REDIRECT EXAMINATION

By Mr. McAuliffe:

* * * = * *

(T. 48-49):
By Judge Pugh:
Q. Did these defendants have any other people with

them? A. There was a large crowd around them from the
carousel up to the office.

Mr. McAuliffe continues:
Q. And prior to the arrest, during this five minute inter-

val that you gave them as a warning period, was there a
crowd gathering at that time? A. Yes, sir.

Q. And what was the condition, or orderliness, of that
crowd as it gathered there?

(Mr. Duncan) I object to that question, your Honor. Mr.
Collins has testified that he arrested these persons for no
other reason than that they were negroes, and gave them
five minutes to get off the property.

Q. (Judge Pugh) Was there any disorder? A. It started
a disorder because people started to heckling.

* * * * * x

(T. 67):

ABRAM BAKER, a witness of lawful age, called for ex-
amination by counsel for the plaintiff, and having first
been duly sworn, according to law, was examined and
testified, upon

* * * * * *
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(T. '76):
CROSS EXAMINATION

By Mr. Duncan:

* * * * * *

(T. 85):

Q. What did you mean when you told Lieutenant Collins
to arrest white persons who came inte the park property,
if they were doing something wrong?

{Mr. McAuliffe) Objection,

(Judge Pugh) Read the question back. (Last question
was read by the reporter.) Objection overruled.

A, Well if they were in the picket line and then ran out
into the park and we told them to leave and they refused,
why shouldn’t you arrest them?

#® * * * * *

(T. 96):
REDIRECT EXAMINATION

By Mr. McAuliffe:

L3 - » * ¥ *

(T, 97):

Q. Did you instruct Lieutenant Collins that he was to
arrest negroes because they were negroes, or because they
were frespassing? A. Because they were trespassing.

* * * * * *

(T. 98):
RECROSS EXAMINATION

By Mr. Duncan:

Q. Did you instruct Lieutenant Collins to arrest any other
persons who trespassed, other than negroes? A. I went
over that once before with you. I told him if they came
out of that picket line to come on to the property, to give
them due notice and to arrest them if they didn't leave;
white or colored.

* * » * * *
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(T. 110) :
KAY FREEMAN,

a witness of lawful age, called for examination by counsel
for the defendants, and having first been duly sworn, ac-
cording to law, was examined and testified as follows, upon

DIRECT EXAMINATION
By Mr. Duncan:

* * * * * *

Q. Prior to the time they were arrested, did they have
tickets to ride on any of the rides? A. We all had tickets.

Q. Where did you acquire these tickets? A. They were
given to us by friends.

Q. White friends? A. Yes,
Q. And they had made the purchase? A. That is right.

* * x x = ]

(T 113):
CROSS EXAMINATION

By Mr. McAuliffe:

* * * * * *
(T. 114-115) :
Q. Did you go out with these five defendants? A. Yes.

Q. Did you go out with any others? A. Yes.
Q. How many? A. Thirty-five or forty.

Q. And you all expected to use the facilities there at
Glen Echo Park, in accordance with those advertisements?
A. T expected to use them.

Q. Did you have any signs with you when you went out
there? A. Yes.

Q. What did these signs say? A. They protested the
segregation policy that we thought might exist out there.

* * * * * *
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Q. Did these five defendants have signs? A. I don’t
know. I think we all had signs, at one time or another.

* * * * * *
{T, 116):

Q. What did these five defendants do and other persons
do? A. We had a picket line.

* * * * * *
Q. Why did you do that if you didn’t know the park was
segregated? A. Because we thought it was segregated.
* * * * ¥ *
(T. 118):

Q. Now you say after you got on the park property,
tickets were given you by some white friends; is that right?
A. That is right.

* * * * * »*
(T. 120):
Q. Was there a crowd around there? A. Yes.

Q. Did you hear any heckling? A. Yes.
® * * * ¥ *
(T. 123):

Q. How long did you march in this definite circle, with
these five defendants, with these signs, protesting the park’s
segregation policy, before the five defendants and you en-
tered Glen Echo Park? A, I don’t know.

Q. Would you give us your best estimate on that, please?
A. Maybe an hour or maybe longer.

* * * * * *

('T. 125);
E}'(AMINATION BY THE COURT

By Judge Pugh:
Q. Was the heckling a loud noise? A. Yes.

' Q. How many people were in it? A. I don’t know, but
the merry-go-round was almest surrounded.

* * x * * *
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(T. 126):

Q. Why didn’t you go with one or two people, instead
of forty? What was the idea of going out there in large
numbers? A. There was a possibility that it was segre-
gated.

Q. Well you all anticipated that there would be some
trouble; didn't you? A. Yes.

Vols.2and 3

(T. 11):
FRANCIS J. COLLINS,

a witness of lawful age, called for examination by counsel
for the plaintiff, and having first been duly sworn, accord-
ing to law, was examined and testified as follows, upon

DIRECT EXAMINATION
By Mr. McAuliffe:

* * * * * L]

(T. 12):

Q. Now, Lieutenant, directing your attention to the five
defendants who are seated here at the counsel table, did
you have occasion to see them in and about the Glen Echo
Park, in or about the end of June or the first of July? A,
I did.

* * * * * *

Q. What, if anything, occurred then at 7:30 when you
first observed these defendants on July 2nd, 19607 A.
When I first observed the defendants they were marching
in the picket line,

Q. What picket line was that, Lieutenant? A. Against
segregation.

* * * * * *
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(T. 17):
CROSS EXAMINATION

By Mr. Sharlitt:

* = * ¥ * *

(T. 19):
Q. Why did you order her off the property? A. Because
she had been in the picket line and she was undesirable.

* * * * * *

Q. Why was she undesirable? A. Because she had been
on the picket line and run through the park.

* * * * * *

(F. 23):
By Judge Pugh:

Q. Did they create a commotion when they broke the
picket line and came on the park property? A. Yes, sir;
very much. There were children playing there and people
right inside the entrance.

Q. How far did they travel from the entrance to get to
the restaurant? A. 150 feet, probably.

Q. And were there people milling around in the park,
through whom they ran to get to the restaurant? A. Yes,
sir.

Q. How fast did they run to get to the restaurant? A.
It was a fast pace, sir.
* * * * * *

(T. 27):

Q. And, as best you can recall, I would like you to tell
the Court the exact words you used at that time, in talking
to these defendants. A. I told them that the Amusement
Park was private property, and as for them being in the
picket line and being on the property, they were undesir-
able, and I ordered them to leave immediately.

Q. Did any of them reply? A. No, sir; they immediately
turned their backs on me.
* »* * * * *
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(T. 28):
RECROSS EXAMINATION

By Mr. Sharlitt:

Q. Did Mr. Woronoff’s instructions indicate that all white
persons who were on that picket line, no matter what time,
would be excluded from the park? Did Mr. Woronoff’s in-
structions state that all white persons who were on that
picket line; no matter at what time, would be excluded
from the park? A. Yes, sir.

* * * * * *
(T. 28} :
EXAMINATION BY THE COURT
By Judge Pugh:

* * * » * *

Q. Were they walking close together, so that patrons
could not get in? A. At times they were, sir, and also
blocking the bus service.

* * * * * *

Q. When you told them to leave, they didn’t leave, did
they? A. No, sir.

* * * * * ¥

(T. 31):
ABRAM BAKER,

a witness of lawful age, called for examination by counsel
for the plaintiff, and having first been duly sworn, accord-
ing to law, was examined and testified as follows, upon

* * * * * *
('T. 49-50) :
REDIRECT EXAMINATION (Resumed)
By Mr, McAuliffe:

Q. And with respect to the restaurant and the other con-
cession that you mentioned in Glen Echo, do the special
police enforce law and order there? A. They do.



Apx. 9

Q. And is that by agreement between you and the con-
cessionaire? A. That is right.
x * » * * *
(T, 58):
RONYL J. STEWART,

a witness of lawful age, called for examination by counsel
for the defendants, and having first been duly sworn, ac-
cording to law, was examined and testified as follows, upon

DIRECT EXAMINATION
By Mr. Sharlitt:

* * * #* * *

(T. 62):

Q. When Lieutenant Collins spoke to you, Miss Stewart,
did he at any time mention specifically any other part of
the park, or any specific part of the park? A. He men-
tioned the park as a whole. No specific part of the park.

Q. And the conversation took place in the restaurant?
A Tt did,
* * * * ¥ *
(T. 81):
MARTIN A. SCHAIN,

a witness of lawful age, called for examination by counsel
for the defendants, and having first been duly sworn, ac-
cording to law, was examined and testified as follows, upon

- * % *x ¥ *
(T. 84):
CROSS EXAMINATION
By Mr. McAuliffe:
] * % * * * *
(T. 90):
Q. And did you read that there was five arrests on June

30th for entering the park against the segregation policy
of the park? A. Yes.

* * * * * *
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(T. 97):
REDIRECT EXAMINATION
By Mr. Sharlitt:
Q. Are you white or negro, Mr. Schain? A. White.
* . * * ® *
(T. 101-102) ;
EXAMINATION BY THE COURT
By Judge Pugh:
* * * * * »

Q. Did you walk or run? A, We walked quickly.

Q. What was your hurry? A. A policeman could be
behind me.

* * * * * *

(T. 104):
A. I went out because I knew there were people going
out there protesting the policy of the park.

Q. And you were against that policy? A. Yes.

¥ L d ¥ * * x

(T. 121):
WILLIAM BIRGFELD,

a witness of lawful age, called for examination by counsel
for the plaintiff, and having first been duly sworn, accord-
ing to law, was examined and testified as follows, upon

® * * L] * *
(T. 123):
CROSS EXAMINATION
By Mr, Sharlitt:
* * * * * »*
(T. 130):

Q. Have the management of Kebar ever intervened in
the operation of the restaurant, to control the choice of
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your customers? A. Well, let me first answer that by a
preliminary point; that is, that they are the over-all man-
agement of the park itself. Whatever they establish, we or
anyone else that are out there, adhere fo. * * *

* * * * * *

(T. 131):
By Judge Pugh:
Q. Did you determine whether or not to serve negroes,

or did the park determine that? A. The park determined
that.

* * - * * *

(T, 133):
THOMAS PARSONS,

a witness of lawful age, called in rebuttal for examination
by the counsel for plaintiff, and having first been duly
sworn, according to law, was examined and testified as
follows upon,

DIRECT EXAMINATION
By Mr. McAuliffe:

Q. You are Officer Thomas Parsons, of the Montgomery
County Police, stationed at Bethesda? A. That is right.

Q. Directing your attention to July 2nd, 1960, did you
have occasion to be present at the Glen Echo Amusement
Park in Montgomery County? A. Yes.

* * * * * *

(T. 134):

Q. And thereafter what, if anything, did you observe
with respect to them? A, While sitting in the cruiser,
parked just north of the entrance, about ten feet, we ob-
served a disturbance at the entrance to the park and several
people running into the park. At that time my partner
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and I jumped out of the car and ran into the park, thinking
there was a fight in progress. At this time we saw the tail
end of a line going into the restaurant in the park.

»* * & * * *

(T. 136):
CROSS EXAMINATION

By Mr. Sharliti:

* #* * * * *

Q. What was the first indication to you that there was
a disturbance? A. I heard noise and a lot of people talk-
ing and shouting, plus these people started to run toward
the inside of the park
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Appellee.

APPFAL FROM THE CIRCUIT COURT FOR MONTGOMERY COUNTY
(James H. Puch, Judge)

APPELLEE’'S BRIEF

STATEMENT OF THE CASE

This is a consolidated appeal from judgments and sen-
tences to pay fines entered by the Circuit Court for Mont-
gomery County after two trials, each involving five de-
fendants, upon warrants for statutory trespass upon pri-
vate land under Section 577, Article 27, Annotated Code of
Maryland (1957 Edition).



QUESTIONS PRESENTED
The Appellee accepts the substance of the questions pre-
sented by the Appellants but submits that they should be
rephrased as follows:

I. Was there legally sufficient evidence to sustain a con-
viction of statutory trespass under Section 577, Article 27,
as to each of the Appellants.

II. Was the conviction of the Appellants in contraven-
tion of any constitutional or statutory rights.

STATEMENT OF FACTS

Each of the Appellants was arrested upon a warrant
issued for violation of Section 577, Article 27, Annotated
Code of Maryland (1957 Edition). The warrants had been
obtained by the senior officer in the guard service of Glen
Echo Amusement Park who also held a commission as
Deputy Sheriff of Montgomery County. The warrants
charged each of the Appellants with statutory trespass on
the amusement park’s private property in Montgomery
County.

The first five Appellants were arrested on June 30, 1960,
and were tried on September 12, 1960. This is the Griffin
case. The second five Appellants were arrested on July 2,
1960 and were tried on September 13, 1960. This is the
Greene case. Two of the ten Appellants are members of
the white race.

In the Griffin case the Appellants had been part of a
group of about forty people who had come from Washing-
ton June 30, 1960, to the area of the amusement park for
the purpose of protesting the park’s known policy of racial
segregation, that is, the owners and operators of the park
would only admit to their premises and provide service to
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white people (Apx. 4-5). The group, including the five
Appellants, staged a picket line for an hour near the en-
trance to the amusement park displaying prepared signs
and placards which protested racial segregation (Apx. 5).
After surreptitiously receiving tickets for use on amuse-
ments within the park (Apx. 4, 5), the five Appellants left
the picket line and entered the private property of the
amusement park, placed themselves upon the carousel and
refused to leave the premises when requested to do so by
the park’s agent (Apx. 2). After five minutes had elapsed
from the time Lieutenant Collins, the park’s agent, had
directed the Appellants to leave the amusement park’s
private premises, he placed each of the five Appellants
under arrest for statutory trespass (Apx. 1). The inci-
dent caused a milling crowd to become disorderly (Apx.
2,5).

The five Appellants in the Greene case were a part of a
follow-up group who came from Washington to the amuse-
ment park on July 2, 1960 to renew the picketing and pro-
testing of the park’s known segregation policy (Apx. 6, 10}.
After the second group had picketed the entrance to the
park, they broke suddenly into a trot to the restaurant
about one hundred and fifty feet within the amusement
park premises {(Apx. 7). The Appellants knew they
were being pursued by the park guards and the county
police (Apx. 10). The second group of Appellants en-
tered the restaurant premises, seated themselves, and
ordered refreshments. The group was promptly advised
by the amusement park’s agent, Lieutenant Collins, that
they were unwelcome and were to leave the premises. The
members of the invading group turned their back upon
the amusement park’s agent and ignored his request to
leave (E. 38). Lieutenant Collins forthwith arrested the
second five Appellants for statutory trespass (E. 39). The
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incident caused a public disturbance in the area (Apx.
7, 11-12).

Under the licensing arrangement between the park and
its restaurant concessionaire, the amusement park had the
right to determine the persons who were entitled to pa-
tronize the restaurant (E, 69 and Apx. 9, 10-11) and the park
had the right to enforce its regulations (E. 68). Repre-
sentatives of the park testified that the Appellants were
arrested, after they refused an order to leave the park
premises, because of the Appellants’ conduct in picketing
the park, regardless of color (Apx. 3, 7, 8, 10).

ARGUMENT

L

WAS THERE LEGALLY SUFFICIENT EVIDENCE TO SUSTAIN
A CONVICTION OF STATUTORY TRESPASS UNDER SECTION
577, ARTICLE 27, AS TO EACH OF THE APPELLANTS?

The Trial Court properly found the Appellants had wil-
fully entered upon the private property of the amusement
park, knowing in advance that they were not welcome, and
refused to leave when directed by the park’s agent. Such
finding of fact warranted a conviction of statutory trespass.

The Appellants had notification that the amusement park
was segregated before and during the time they were pic-
keting the premises. In addition, each of the Appellants
received a personal notification from Lieutenant Collins
that he or she was not welcome and was to immediately
leave the premises. Any further movement upon the prop-
erty or the failure to leave the property at that time would
be a trespass. Maddran v. Mullendore, 206 Md. 291, 300;
Patapsco Loan Co. v. Hobbs, 129 Md. 9, 15; Rager v. Mc-
Closkey (N.Y.) 111 N.E. 2d 214, 216 and International Or-
ganization, Etc. ». Red Jacket C. C. & C. Co. (4th Cir.)
18 Fed. 2d 839, 850.
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The use of the word wanton in the editorial heading of
statutory trespass is not material in determining whether
wantonness is an element of the statutory crime, Compare
Bowser v. State, 136 Md. 342, 345 and State v. Popp, 45 Md.
432, 437. The statutory proviso as to bona fide claims of
right or ownership and as to a legislative intent to prohibit
only wanton frespass are matters of defense. A proviso
need not be negative by the prosecution. Rawlings v. State,
2 Md. 201, 211 and Kiefer v, State, 87 Md. 562, 566. Here
the Appellants have failed to establish any plausible claim
of right or ownership or circumstances to negative wanton-
ness.

If wantonness had to be established by the prosecution,
there is an abundance of evidence that the Appellants, as
members of a large group, entered the State of Maryland
for the sole purpose of protesting the park operator’s policy
of restricting their premises to white people. In disregard
of such operator’s known desire, the Appellants entered
upon their private property and refused a request to leave,
even though their conduct caused a disorderly crowd to
form. The Appellants are satisfied that it is proper to
publicly berate a private property owner and then to in-
vade his premises on the assumption that they are welcome.
The Appellants considered their conduct peaceful not-
withstanding the fact that they are running in a crowded
area with guards and police in hot pursuit. The Appellants
would have the Court believe that the State is helpless to
protect a private property owner from invaders who seek
to arouse the emotions of such owner’s invitees. The Ap-
pellants claim that such a trespass is not wanton and the
owner has no other recourse than te physically eject the
invaders even though this may precipitate a breach of the
peace. These Appellants unsuccessfully made the same
contention as to the subject matter before Judge Thomsen
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in the federal court. Griffin v. Collins, 187 Fed. Supp. 149,
153-154.

This Court has not construed the word “wanton” in Sec-
tion 577. In determining the meaning of wanton, as applied
to exemplary damages, this Court stated:

“The word ‘wanton’ means characterized by extreme
recklessness and utter disregard for the rights of
others.” Dennis v. Baltimore Transit Co., 189 Md. 610,
617 and Baltimore Transit Co. v. Faulkner, 179 Md. 598,
602.

The Appellants’ conduct would meet this higher standard

of deliberateness. The Supreme Court of Alabama, in Ex

Parte Birmingham Realty Co., 63 So. 67, 69, noted;
“The word ‘wanton’, when used in a trespass complaint
to characterize conduct set up by way of aggravation
merely, is not governed by the same rules of pleading
applied to the same word when used in negligence
counts, As here used, we think it imparts no more
than that the rocks were thrown on plaintiff’s premises
with a knowledge of the violation thereby of plaintiff’s
rights and of the injurious results therefrom, and there
was evidence to support that charge.”

The Appellants’ discussion of any right to contract is
immaterial here since the tickets in the Griffin case were
admittedly obtained surreptitiously in an attempt to force
an undesired contract upon the park and in the Greene
case the Appellants knew the park would not voluntarily
enter into any contract for services. Interference with the
right to contract would be applicable only to a third person.

The Appellants in the Greene case seek to substitute
their construction for the understanding of the parties as
to the rights of the parties in the restaurant concession.
It is clear that under the third paragraph of the restaurant
license, the park could regulate the admission of patrons
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(E. 69) and had the power to enforce its regulations (E.
68). This unmistakable language in the written license
contract was supported by the testimony of both parties.
The testimony indicates that Lieutenant Collins was desig-
nated by the parties as their enforcement agent, even
though the Appellants draw a different inference.

The Appellants cite no authority for the proposition that
a third person has a right to physically enter private prop-
erty in order to persuade the owner that he is in error in
restricting his invitees to members of the white race.

There was legally sufficient evidence to sustain the Trial
Court’s verdicts that the Appellants entered and remained
upon private property knowing they were unwelcome and
refused to leave after they had been directed.Eln recent
years this Court has reemphasized that it will not disturb
the verdict of a trial judge unless it is “clearly wrong.”
Berry v. State, 202 Md. 62, 67. The Appeliant in Holtman
v. State, 219 Md. 512, 515 was reminded by Judge Prescott:

“We have repeatedly stated that upon appeals of this
nature — from the trial court sitting without a jury
— it is not the duty of the members of this Court to
read the record and decide whether in our judgment
the appellant in a criminal prosecution has been proved
guilty beyond a reasonable doubt.”

In reviewing the record, the Court of Appeals does not
retry a criminal case:

“The question is not whether we might have reached
a different conclusion from that of the trial court, but
whether the trial court had before it sufficient evi-
dence upon which it could fairly be convinced beyond
a reasonable doubt of the defendant’s guilt of the of-
fense charged; and the verdict of the trial court is not
to be set aside on the evidence unless clearly er-
roneous.”
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Y

Cooper v. State, 220 Md. 183, 192,

This Court observed in Drews v. Stete, 224 Md. 186, 193:

“The police, at the express direction of the manager
of the Park, asked the appellants to leave and again
they refused, even when told they would be arrested
if they did not. Admittedly they were then deliber-
ately trespassing.”

II,
WAS THE CONVICTION OF THE APPELLANTS IN
CONTRAVENTION OF ANY CONSTITUTIONAL
OR STATUTORY RIGHTS?

The Appellants had no constitutional right to enter pri-
vate property contrary to the will of the owner. The owner
has the right to physically eject a trespasser. An owner
of property is entitled to equal protection and to due pro-
cess of law in maintaining his peaceful possession.

At common law the proprietor of a place of amusement
could serve whom he pleased. Drews v. State, 224 Md. 1886,
191, 193, 194, supra; Greenfeld v. Maryland Jockey Club,
190 Md. 96, 102; Good Citizens Assoc. v. Board, 217 Md. 129,
131; Finn v. Schreiber, 35 Fed. Supp. 638, 640; and Madden
v. Queens County Jockey Club (N.Y.) 72 N.E. 2d 697, 698.

In Maryland there is no statute which either requires
or prohibits racial discrimination in business. Slack o.
Atlantic White Tower System, Inc., 181 Fed. Supp. 124,
127. Judge Thomsen noted:

“In the absence of statute, the rule is well established
that an operator of a restaurant has the right to select
the clientele he will serve, and to make such selection
based on color, if he so desires” (page 128).

See also Williams v. Howard Johnson’s Restaurant (4th
Cir.) 268 Fed. 2d 845.
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The Federal Government can not legislate against such
discrimination. Civil Rights Cases, 109 U.S. 3. The United
States Supreme Court recognized that the owner of private
property could be arbitrary and capricious in his choice
of invitees, notwithstanding the Fourteenth Amendment.
In Shelley v. Kraemer, 334 U.S, 1, 13 it was held:

“That Amendment erects no shield against merely
private conduct, however discriminatory or wrongful.”

The United States Supreme Court has not seen fit to
whittle away the right of an owner of private property
to use his own discretion in choosing business invitees.
Compare Boynton v. Virginia, 364 U.S. 454 and Wolfe v.
North Carolina, 364 U.S. 177. The only use of any State
power in this case is the execution of a warrant obtained
by a private owner in support of his right to restrain tres-
passers. The State has not attempted to guide or restrict
this inherent right of every owner of property nor has it
designated or restricted invitees. Judge Soper in Williams v.
Howard Johnson’s Restaurant, 268 Fed. 2d 845, 848, supra,
observed:

“The customs of the people of a state do not constitute

state action within the prohibition of the Fourteenth
Amendment.”

This was given definitive application by Judge Thomsen:

“No doubt defendant might have had plaintiff arrested
if she had made a disturbance or remained at a table
too long after she had heen told that she would only
be sold food to carry out to her car. But that implied
threat is present whenever the proprietor of a business
refuses fo deal with a customer for any reason, racial
or other, and does not make his action state action or
make his business a state agency.” Slack v. Atlantic
White Tower System, Inc., 181 Fed. Supp. 124, 129,
supra.
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CONCLUSION

A private property owner may arbitrarily discriminate
as to invitees. The deliberate entry on private property,
after picketing, with the intention of forcing the owner to
alter his personal policy as to his invitees, is a wanton
trespass. Entry or failure to leave private property after
a demand by the owner is a violation of Section 577, Article
27. An owner of property is entitled to employ the criminal
trespass statute to preserve his peaceful possession where
antagonists employ invasion, rather than civil litigation,
for the determination of contentions. A claim of right
embraces property rights and not disputes as to an owner’s
use. Since the Appellants wilfully entered private property
for the sole purpose of trying to force the owner to alter
his mode of use, they were properly found guiliy of statu-
tory trespass. The State may not require segregation, but
a private property owner is entitled to have his rights of
possession protected by equal enforcement of the criminal
trespass law. The conviction should be affirmed.

Respectfully submitted,

TrOMAS B. FINAN,
Attorney General,

CLayTon A, DIETRICH,
Assistant Attorney General,

Leonarp T. Karpy,
State’s Attorney for
Montgomery County,

JAMES S. MCAULIFFE, JR.,

Assistant State’s Atforney
for Montgomery County,

For Appellee.
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APPENDIX TO APPELLEFE’S BRIEF NO. 248

September 12, 1960
Vol. 1
(T. 6-7):

FRANCIS J. COLLINS, a witness of lawful age, called
for examination by counsel for the plaintiff, and having
first been duly sworn, according to law, was examined and
testified as follows, upon

DIRECT EXAMINATION
By Mr. McAuliffe:

* * # ¥ * #

(T, 18): :

Q. During the five minute period that you testified to
after you warned each of the five defendants to leave the
park premises, what, if anything, did you do? A. I went
to each defendant and told them that the time was up and
that they were under arrest for trespassing. I then es-
corted them up to our office, with a crowd milling around
there, to wait for transportation from the Montgomery
County Police, to take them to Bethesda to swear out the

warrants.
* #* Ed # & &

(T. 21):
CROSS EXAMINATION

By Mr. Duncan:

A & E #* * *

(T, 38-39):

Q. Lets take Mr. Washington, here on the end. Tell me
the conversation you had with him at the time you arrested
him and what he said to you. A. As far as I recall there
was no conversation between any of us, only I told them
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about the policy of the park and they answered me that
they weren’t going to leave the park.

* * * * ¥ *

(T. 42);
REDIRECT EXAMINATION

By Mr. McAuliffe:

# % * * * *

(T. 48-49) :
By Judge Pugh:

Q. Did these defendants have any other people with
them? A. There was a large crowd around them from the
carousel up to the office.

Mr. McAuliffe continues:

Q. And prior to the arrest, during this five minute inter-
val that you gave them as a warning period, was there a
crowd gathering at that time? A. Yes, sir.

Q. And what was the condition, or orderliness, of that
crowd as it gathered there?

{Mr. Duncan) I object to that question, your Honor. Mr.
Collins has testified that he arrested these persons for no
other reason than that they were negroes, and gave them
five minutes to get off the property.

Q. (Judge Pugh) Was there any disorder? A. It starfed
a disorder because people started to heckling.

® ¥ * # * *

{T. 67):

ABRAM BAKER, a witness of lawful age, called for ex-
amination by counsel for the plaintiff, and having first
been duly sworn, according to law, was examined and
testified, upon

¥ * * * * *
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(T. 76):
CROSS EXAMINATION

By Mr. Duncan:

* * & * * *

(T. 85}):

Q. What did you mean when you told Lieutenant Collins
to arrest white persons who came into the park property,
if they were doing something wrong?

(Mr. McAuliffe) Objection.

(Judge Pugh) Read the question back. (Last question
was read by the reporter.) Objection overruled.

A. Well if they were in the picket line and then ran out
into the park and we told them to leave and they refused,
why shouldn’t you arrest them?

* * * * * L

(T. 96}:
REDIRECT EXAMINATION

By Mr. McAuliffe:
= * " * * #

(T. 97):

Q. Did you instruct Lieutenant Collins that he was to
arrest negroes because they were negroes, or because they
were trespassing? A. Because they were trespassing.

. k] * * * *

(T. 98):
RECROSS EXAMINATION

By Mr. Duncan:

Q. Did you instruct Lieutenant Collins to arrest any other
persons who trespassed, other than negroes? A. I went
over that once before with you. I told him if they came
out of that picket line to come on to the property, to give
them due notice and to arrest them if they didn’t leave;
white or colored.

# * * ¥ * ®
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(T. 110y ;
KAY FREEMAN,

a witness of lawful age, called for examination by counsel
for the defendants, and having first been duly sworn, ac-
cording to law, was examined and testified as follows, upon

DIRECT EXAMINATION
By Mr. Duncan:

L3 * #* * * *

Q. Prior to the time they were arrested, did they have
tickets to ride on any of the rides? A. We all had tickets.

Q. Where did you acquire these tickets? A. They were
given to us by friends.

Q. White friends? A. Yes.
Q. And they had made the purchase? A. That is right.

* * * " * *

(T. 113} ;
CROSS EXAMINATION

By Mr. McAuliffe:
* * * * * *

(T. 114-115) :
Q. Did you go out with these five defendants? A. Yes.

Q. Did you go out with any others? A. Yes.
Q. How many? A. Thirty-five or forty.

Q. And you all expected to use the facilities there at
Glen Echo Park, in accordance with those advertisements?
A. T expected to use them.

Q. Did you have any signs with you when you went out
there? A. Yes.

Q. What did these signs say? A. They protested the
segregation policy that we thought might exist out there.

* ® * * * *
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Q. Did these five defendants have signs? A. I don't
know. I think we all had signs, at one time or another.

# %* * * * #
(T. 118):

Q. What did these five defendants do and other persons
do? A. We had a picket line.

* #* # #* ¥ #*
Q. Why did you do that if you didn’t know the park was
segregated? A. Because we thought it was segregated.
* * * * * &
(T.118):

Q. Now you say after you got on the park property,
tickets were given you by some white friends; is that right?
A, That is right.

# E " " E %
(T. 120):
. Was there a crowd around there? A. Yes.

Q. Did you hear any heckling? A. Yes.
ES *® * x & *
{T. 123):

Q. How long did you march in this definite circle, with
these five defendants, with these signs, protesting the park’s
segregation policy, before the five defendants and you en-
tered Glen Echo Park? A. I don’t know.

Q. Would you give us your best estimate on that, please?
A. Maybe an hour or maybe longer.

# * # * % %

(T, 125):
EXAMINATION BY THE COURT

By Judge Pugh:
Q. Was the heckling a loud noise? A. Yes,

Q. How many people were in it? A. I don’t know, but
the merry-go-round was almost surrounded.

¥ * % * * *
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(T.126):

Q. Why didn’t you go with one or two people, instead
of forty? What was the idea of going out there in large
numbers? A. There was a possibility that it was segre-
gated,

Q. Well you all anticipated that there would be some
trouble; didn't you? A. Yes,

¥ * * * * *

September 13, 1960

Vols. 2and 3

(T. 11):
FRANCIS J. COLLINS,

a witness of lawful age, called for examination by counsel
for the plaintiff, and having first been duly sworn, accord-
ing to law, was examined and testified as follows, upon

DIRECT EXAMINATION
By Mr. McAuliffe:

* # * * * *

(T. 12):

Q. Now, Lieutenant, directing your attention to the five
defendants who are seated here at the counsel table, did
you have occasion to see them in and about the Glen Echo
Park, in or about the end of June or the first of July? A.
I did.

* Lol & * & >

Q. What, if anything, occurred then at 7:30 when you
first observed these defendants on July 2nd, 19607 A.
When I first observed the defendants they were marching
in the picket line.

Q. What picket line was that, Lieutenant? A. Against
segregation.
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(T 17):
CROSS EXAMINATION

By Mr, Sharlitt:

% * ® L3 * *

(T. 19):
Q. Why did you order her off the property? A. Because
she had been in the picket line and she was undesirable.

* * * # * *

Q. Why was she undesirable? A. Because she had been
on the picket line and run through the park.

* * % * * ¥

(T. 23):
By Judge Pugh:

Q. Did they create a commotion when they broke the
picket line and came on the park property? A. Yes, sir;
very much, There were children playing there and people
right inside the entrance.

Q. How far did they travel from the entrance to get to
the restaurant? A. 150 feet, probably.

Q. And were there people milling around in the park,
through whom they ran to get to the restaurant? A. Yes,
sir.

Q. How fast did they run to get to the restaurant? A.
It was a fast pace, sir.

* * * * #* L3
(T. 27):

Q. And, as best you can recall, T would like you to tell
the Court the exact words you used at that time, in talking
to these defendants. A. I told them that the Amusement
Park was private property, and as for them being in the
picket line and being on the property, they were undesir-
able, and I ordered them to leave immediately.

Q. Did any of them reply? A. No, sir; they immediately
turned their backs on me.
# W * * * *
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(T, 28):
RECROSS EXAMINATION

By Mr. Sharlitt:

Q. Did Mr. Woronoff’s instructions indicate that all white
persons who were on that picket line, no matter what time,
would be excluded from the park? Did Mr. Woronoff’s in-
structions state that all white persons who were on that
picket line; no matter at what time, would be excluded
from the park? A. Yes, sir.

* * * #* * *

(T 29):
EXAMINATION BY THE COURT
By Judge Pugh:
¥ * * * * #*

Q. Were they walking close together, so that patrons
could not get in? A. At times they were, sir, and also
blocking the bus service.

* * * * * *

Q. When you told them to leave, they didn’t leave, did
they? A. No, sir.

* * * * % #*

(T.31):
ABRAM BAKER,

a witness of lawful age, called for examination by counsel
for the plaintiff, and having first been duly sworn, accord-
ing to law, was examined and testified as follows, upon

# * ¥ * * *
(T. 49-50) :
REDIRECT EXAMINATION (Resumed)
By Mr. McAuliffe:

Q. And with respect to the restaurant and the other con-
cession that you menticned in Glen Echo, do the special
police enforce law and order there? A. They do.
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Q. And is that by agreement between you and the con-
cessionaire? A. That is right.

* * * * * *

('T. 58):
RONYL J. STEWART,

a witness of lawful age, called for examination by counsel
for the defendants, and having first been duly sworn, ac-
cording to law, was examined and testified as follows, upon

DIRECT EXAMINATION
By Mr. Sharlitt:

* * * * * *

(T. 62):

Q. When Lieutenant Collins spoke to you, Miss Stewart,
did he at any time mention specifically any other part of
the park, or any specific part of the park? A. He men-
tioned the park as a whole. No specific part of the park.

Q. And the conversation took place in the restaurant?
A. It did.

# * * # * *

{T. 81):
MARTIN A. SCHAIN,

a witness of lawful age, called for examination by counsel
for the defendants, and having first been duly sworn, ac-
cording fo law, was examined and testified as follows, upon

* * * * # ®
(T. 84):
CROSS EXAMINATION
By Mr. McAuliffe:
. P * P * * *
(T. 90):
Q. And did you read that there was five arrests on June

30th for enfering the park against the segregation policy
of the park? A. Yes.

* * * * * *
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(T. 97):
REDIRECT EXAMINATION

By Mr. Sharlitt:
Q. Are you white or negro, Mr. Schain? A. White.

* * *® * » ]

(T. 101-102) :
EXAMINATION BY THE COURT
By Judge Pugh:

¥ # * ¥ * *

Q. Did you walk or run? A. We walked quickly.

Q. What was your hurry? A. A policeman could be

behind me.
» #* * * * *

{T. 104):
A. T went out because I knew there were people going
out there protesting the policy of the park.

Q. And you were against that policy? A. Yes.

* * #® # * *

(T, 121):
WILLIAM BIRGFELD,

a witness of lawful age, called for examination by counsel
for the plaintiff, and having first been duly sworn, accord-
ing to law, was examined and testified as follows, upon

* * * * * #*

(T. 123):
CROSS EXAMINATION
By Mr. Sharlitt:
* * * # 2 *
(T. 130):

Q. Have the management of Kebar ever intervened in
the operation of the restaurant, to control the choice of
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your customers? A. Well, let me first answer that by a
preliminary point; that is, that they are the over-all man-
agement of the park itself. Whatever they establish, we or
anyone else that are out there, adhere to. * * *

& * * * * *

(T. 131):
By Judge Pugh:

Q. Did you determine whether or not to serve negroes,
or did the park determine that? A. The park determined
that.

(T. 133} :
THOMAS PARSONS,

a witness of lawful age, called in rebuttal for examination
by the counsel for plaintiff, and having first been duly
sworn, according to law, was examined and testified as
follows upon,

DIRECT EXAMINATION
By Mr. McAuliffe:

Q. You are Officer Thomas Parsons, of the Montgomery
County Police, stationed at Bethesda? A. That is right.

Q. Directing your attention to July 2nd, 1960, did you
have occasion to be present at the Glen Echo Amusement
Park in Montgomery County? A. Yes.

# * #* * * *

{T. 134):

Q. And thereafter what, if anything, did you observe
with respect to them? A. While sitting in the cruiser,
parked just north of the enfrance, about ten feet, we ob-
served a disturbance at the entrance to the park and several
people running into the park. At that time my partner




Apx. 12

and I jumped out of the car and ran into the park, thinking
there was a fight in progress. At this time we saw the tail
end of a line going into the restaurant in the park.

& E 3 -3 * # £

(T. 136) :
CROSS EXAMINATION
By Mr. Sharlitt:

% B & & * #

Q. What was the first indication to you that there was
a disturbance? A. I heard noise and a lot of people talk-

ing and shouting, plus these people started to run toward
the inside of the park.
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IN THE
CIRCUIT COURT FOR BALTIMORE COUNTY

JANUARY TERM 1960

CRIMINAL COURT
INFORMATION 20084

DALE H, DREWS, JOSEPH C. SHEEHAN,
JURETHA JOYNER, AND HELEN BROWN,

Appellants,
vs.
STATE OF MARYLAND,

Appellee,

NOTICE OF AFPPEAL TO THE SUPREME COURT OF THE UNITED STATES

I. Notice 1s hereby given that Dale H. Drews,
Joseph C. Sheehan, Juretha Joyner and Helen W, Brown, the
Appellants named above, hereby appeal to the Supreme Court
of the United States from the final order of the Court of
Appeals of Maryland, affirming Judgments of convietion,
entered on October 22, 1964, This order reinstated the prior
Judgments of conviction which had been affirmed by the Court
of Appeals of Maryland on January 18, 1961, Those Jjudgments
had been vacated and the case remanded to the Court of Appeals
of Maryland for reconsideration by the Supreme Court of the
United States in Drews v. Maryland, 378 U.S. 547 (June 22, 1964).

This appeal is taken pursuant to 28 U.S.C.
Section 1257(2).



October T, 1964

Joseph L. Rauh, Jr., Esq.
Rauh and Silard

1625 K 3treet, Northwest
Washington 6, D.C.

Re: William L. Griffin, et
Dear Joe: al, v. Maryland

I have asked the Administrative Assistant,
State Law Department, to forthwith contact
State's Attorney Kardy wilth reference to the
payment of court costs owilng to you as a result
of your well-deserved victory in the above case.

Kindest personal regards.

Sincerely,

Robert C. Murphy
Deputy Attorney General

RCM:sl1b



Law OFFICES
RAUH AND SILARD
1625 K STREET. NORTHWEST
WASHINGTON 6, D. C.

JOSEPH L. RAUH, JR. _ October 6, 1964

JOHN SILARD

DANIEL H. POLLITT
HARRIETT R. TAYLOR

Robert C. Murphy, Esg.
Deputy Attorney General
State Law Department

One Charles Center
Baltimore, Maryland 21201

Re: William L. Griffin et
al. v. Marvland

Dear Bob:

Thank you very much for sending me a copy of your
letter of September 2 to Mr. Kardy.

For your information, I hawve not heard from
Mr. Karxrdy and am wondering if you could give him a
slight jog.

Hope all goes well with you.

Best regards.

Sincedely youyxs,

Josep ./ Rauh, Jr.

737-7795






OFFICE OF THE CLERK
SUPREME COURT OF THE UNI!TED STATES

WASHINGTON, D. C, 20543
September 5, 1963

Honorable Thomas B. Finan
Attorney General of Maryland
Baltimore, Maryland

RE: GRIFFIN, ET AL, v. MARYLAND, No, 6;
BARR, ET AL, v, CITY OF COLUMBIA, No. 9;
BOUIE, ET AL, v, CITY OF COLUMBIA, No. 10;
BELL, ET AL. v, MARYLAND, No, 12, and,
ROBINSON, ET AL, v, FLORIDA, No. 60,
October Term, 1963

Dear Mr. Finan:

The Solicitor General has been given
forty~five minutes to argue as amicus curiae
following the conclusion of the argument of these
cases, and the respondents have been given a similar
amount of time.to respond thereto.

If any of the petitiomners desire to save part
of the thirty minutes allotted in each case, they may
do so, and argue in rebattal at the conclusion of the
argument of the respondents in response to the Solicitor
General's argument,

Very truly yours,

JOHN F. DAVIS, Clerk

N '

E. P. Cullinan
Chief Deputy

EPC:mlg




#

o AT %

IN THE COGURT OF APPEALS OF MARYLAND
SEPTEMBER TERM 1960
. NO. 248

WILLIAM L. GRIFFIN, et al,

Appellants
| .
STATE OF MARYLAKD,
Appellee
" and
CORNELIA GREENE, et al,
Appellants
s,
STATE OF MARYLAND,
Appellee

ARGUMENT
The evidence in these cases shows that the defendants
violated the provisions of Article 27, Section 577, of the
Annotated Code of Maryland, 1957 Edition as amended, and were
properly convicted of the crime of wanton trespass upon private
land, In particular, the evidence sstablished that the defend-

antg in these cases wantonly and deliberately entered upen

private property known as the Glen Echo Amusement Park, in
Montgomery County, Maryland, after knowledge that the owners
and operators of the Glen EBcho Amusement Park did not desire
that these defendants enter upon or remain on their property.
The evidence further established that after the defendants had
entered upon the property known as the Glen Echo Amusement Park,
the defendants in these cases refused to leave the private park
property after having been told to leave this property by a duly
authorized representative of the parkt's owners and managers.
After having been given a reasonable length of time in which to
leave the private park property, the defendants were arrested

when they refused to do so. These facts disclose that a wanton




trespass in violation of Article 27, Section 577, was committed
by these defendants upon the property known as the Glen Echo
Amusement Park.

The appellants argue that their acts constituting
trespass were not wanton, Yet, it is difficult to conceive of
circumstances when an act of trespass could be more wanton.
Here, the appellants had been marching in picket lines on the
outside of park property as a protest to the park's policy of
not admitting Negroes. Thereafter, the appellants left the
picket lines and intentionally went upon the park property.

No claim is made in this case that the appellants owned this
property or had any legal interest in it. Under the evidence
presented in these cases, it is obvious that the defendants

knew that they were on the property of others and that they
were not wanted on this property. When they refused to leave
after being told to leave, and being given a reasonable oppor-
tunity in which to leave, their conduct in intentionally remain-
ing on the private property of another, against the expressed
wish of the owners of such property, constituted wantonness
under Article 27, Section 577. Black's Law Dictionary, 4th
Edition, defines "wantonness" on page 1753 as follows:
"Conscious doing of some act or the omission of some duty with
knowledge of existing conditions and consciousness that, from
the act or omission, injury will likely result to another.
Bedwell v. DeBolt, 221 Iand. 600, 50 N.E. 2d 875, 877. First
Nat. Bank v, Sanders, 227 Ala. 313, 149 So. 848, 849. Conscious
failure by one charged with a duty to exercise due care and
diligence to prevent an injury after the discovery of the peril

or under circumstances where he is charged with a knowledge of
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such peril, and being conscious of the inevitable or probable
results of such failure. Stout v. Gallemore, 138 Kan, 385,

26 P. 2d 573. A reckless or intentional disregard of the pro-
perty, rights, or safety of others, implying, actively, a will-
ingness to injure and disregard of the consequences to others,
and, passively, more than mere negligence, that is, a conscious
and intentional disregard of duty. Brasington v. South Bound
R. Co., 40 S.E. 665, 62 S.C. 325, 89 Am, St. Rep. 905; Louis-
ville & N, R. Co. v. Webb, 12 So. 374, 97 Ala. 308; walldren
Express & Van Co. v. Krug, 291 Ill. 472, 126 N.E. 97, 98."
Under the definitions given in Black's Law Dic-
tionary, it is apparent that the conscious, intentional acts
of the appellants in these cases amounted to such wantonness
as that term is used in Article 27, Section 577.

#/,fﬁf’##f#_ﬂppallants contend that the statute (irticle 27,

.Soction 577 ) prohibiting wanton trespass upon private land
requires the giving of notice by the owner or his agent prior

to the time that entry is made upon the land. This interpre-
tation could hardly be the intention of the Legislature, as

such interpretation would mean that every man would be required
to patrol his property and warn all would-be trespassers prior
to their entry upon the land that they must not enter. Obviously,
if such an interpretation was the intent of the legislature,
then Article 27, Section 577 means nothing. In practically all
cases of trespass, the first opportunity that the owner of
property has, other than by posting his premises (which is
covered in Article 27, Section §576), to warn would-be trespassers
that he does not want them on his property occurs only after the

would-be trespassers have entered upon the property of such
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owner. To say that a would-be trespasser who is successful in
getting upon the property of a private owner without first
being specifically warned not to enter upon such property is
thereafter granted immunity from prosecution for trespass so
long as he remains upon the property is certainly to make a
farce of the law. To deny to an owner of property the protec~
tion of the criminal law where a trespasser has entered upon
his property and has refused to leave after being requested to
do so is to invite the use of force by the owner of such pro-
perty against the trespasser. The purpose of the law is to
discourage rather than to encourage the use of force by indi-
viduals in the settlement of their disputes.
Appellants contend that they entered the Glen Echo

Amusement Park under a bona fide claim of right. Yet their
only claim of right is that they w}lhod to do business with
people who did not wish their busiheus, and desired to enter
and remain upon property where thogxinew they were not wanted.
These circumstances could hardly amount to thatnbona fide claim
of rightﬂwhich was obviously included as a provision in Article
27, Section 577 to prevent the prosecution of persons who have
some color of title or fee or easement or other interest in

property which is the subject of a property dispute.

II
Appellants have contended that their arrests and
convictions for trespass constitute an exercise of state power
to enforce racial segregation, which is prohibited by the Four-
teenth Amendment to the United States Constitution. Appellants
have conceded that a private owner or operator of a place of
public amusement is free to choose his customers on such basis

as he sees fit, including race or color, but they contend that
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the owner or operator must be left to enforce this right him-
self, through self-help, and that such owner or operator cannot
invoke the use of the criminal laws of the state in this regard.
The point of law raised by the appellants in these cases was
determined by the Court of Appeals of Maryland in Drews v.
Maryland, No. 113, September Term, 1960, Daily Record, Feb. 28,
1961l. Ian the Drews case, this Court stated the following:

"We turn to appellants! argument that the arrest
by the County police constituted State action to enforce a
policy of segregation in violation of the ban of the Equal
Protection and Due Process clauses of the Fourteehth Amendment
against State-imposed racial discrimination., The Supreme Court
said in the racial covenant case of Shelley vs. Kraemer, 334
U.S. 1, 13, 92 L., Ed. 1161, 1180: 'The action inhibited by the
first section of the Fourteenth Amendment is only such action
as may fairly be said to be that of the States. That Amendament
erects no shield against merely private conduct, however dis-
criminatory or wrongful.' The Park had a legal right to main-
tain a business policy of excluding Negroes. This was a private
policy which the State neither required nor assisted by legis~
lation or administrative practice, The arrest of appellants was
not because the State desired or intended to maintain the Park
as a segregated place of amusement; it was because the appel-
lants were inciting the crowd by refusing to obey valid commands
to move from a place where thef had no lawful right to be. Both
white and colored people acted in a disorderly manner and the
State, without discrimination, arrested and prosecuted all who

were so acting.
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"While there can be little doubt that the Park
could have used its own employees to eject appellants after
they refused to leave, if it had attempted to do so there
would have been real danger the crowd would explode into riotous
action. As Judge Thomsen said in Griffin vs, Collins, 187 F.
Supp. 149, 153, in depying a preliminary injunction and a swa-
mary judgment in a suil brought to end the segregation policy
of the Glen Echo Amusement Park near Washington: 'Plaintiffs
have cited no authority holding that in the ordinary case,
where the propricter of a store, restaurant, or amusement park,
himself or through his own employees, notifies the Negro of
the policy and orders him to leave the premises, the calling
in of a peace officer to enforce the proprietor's admitted
right would amount to deprivation by the state of any rights,
privileges or immunities secured to the Negro by the Constitu=

| tion or laws., Graanted the right of the proprietor to clicose his

customers and to eject trespassers, it can hardly be the law,
as plaintiffs contend, that the proprietor may use such force
as he and his employees possess but may not call on a peace
officer to enforce his rights.!?

"The Supreme Court has nol spoken on the point since
Judge Thomsen's opinion. The issue was squarely presented for
decision in Boynton vs, Viprginia - U.S. - 5 L Ed. 2d 206, but
the Court chose to decide the case on the basis that the con-
viction of a Negro for unlawfully reﬁaining in a segregated
bus terminal restaurant violated the Interstate Coumerce Act,
which uses broad language to forbid a carrier from discriminat-
ing against a passenger. In the absence of controlling authority
to the contrary, it is our opinion that the arresting and conw

victing of appellants on warrants sworn out by the Park for



- ¥
disorderly conduct, which resulted from the Park enforcing its
private, lawful policy of segregation, did not constitute 'such
action as may fairly be said to be that of the States.' It was
at least one step removed from State enforcement of a policy of
segretaion and violated no constitutional right of appellaants.”

To adopt the position argued by the appellants in
these ceses would mean that the operator of a private amusement
park could hire employees to eject Negro trespassers after they
refused to leave, and in this regard such force could be used
&s is necessary to accomplish the ejection of the trespassers
from the private property. Yet, State officers whose responsi-
bility it is to maintain the peace and prevent violence would
be required to stand on the sidelines and simply observe the
use of this force involving weapons, if necessary. Further, if
the trespassers resisted and themselves used force, would not
the State be equally prohibited from prosecuting the trespassers
for assault and battery? If a battle between the two forces
resulted in a homicide, would not the State be prevented from
| prosecuting anyone for the homicide? On the part of the opera-
tor of the park and his agents, it could be stated that they
were simply enforcing their private rights. On the part of the
trespassers, it could be stated that the trespassers were not
subject to prosecution because any such prosecution would simply
be the enforcement by State action of the park's segregation
policy. Thus, if this Court should accept the appellants' argu-
ment, the State authorities would be placed in the position of
by-standers while a possible riot ensued between those persons
who have differing views regarding the segregation policy of

the pﬂ.l‘k .
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The arrests of appellants in these cases were not
because the State desired or intended to maintain Glen Echo
Amusement Park as a segregated place of amusement; the arrests
were caused because the appellants refused to obey valid coum-
mands to move from a place where they had no lawful right to
be. DBoth white and colored people refused to obey the valid
commands to move from a place where they had no lawful right to
be and the State, without discrimination, arrested and prosecuted

all who were so acting,

Respactfully subamitted,

James S. McAuliffe, Jr.
Assistant State's Attorney
for Montgomery Couaty,
Maryland
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September 30, 1963

David W. Robinaon, Esq.
1213 Washington Street
P. 0. Box 1942
Columbia, S.C.

Dear Mr. Robinson: Re: Griffin v. Maryland, et sl.

Thank you very much for your letter of September 19, 1963,
in which you volunteer to assume the burden of the State’s reply
to the Sclicitor General's argument that the varlous trespass laws,
a3 applied to the various Petitioners, are unconstitutionally wvague.

It appears that the Court, in allowing 45 minutea to rebut
the Solicitor General, did so0 on the basis that South Carolina, with
two cases, would consume 15 minutes; that Maryland, with two cases,
would consume 15 minutes; and that Florida, with one case, would
consume the remaining time.

After discussion with Attorney General Finan, we believe
that it would be more desirable, at least from our standpoint, if
we, ourgelves, undertake to rebut the 3clicitor General's position.
We believe that we will need for this purpose our full 15 minutes,
a3 allotted to us by the Courst.

Attached are copies of the State!s briefs in the Griffin
and Bell cases, —

Looking forward to seeing you in Washington, I remain, with
kind regards,

Sincersly yours,

Robert C. Murphy
RCM-h Deputy Attorney General

Enecl.



September 30, 1963

David W. Roblnson, Esqg.
1213 Washington Street
P. 0. Box 1942
Columbia, 3.C.

Dear Mr. Robinson: Re: Griffin v. Maryland, et al,

Thank you very much for your letter of September 19, 1963,
In which you volunteer to assume the burden of tha State's reply
to the Sclicltor General's argument that the varlous trespess laws,
as applied to the various Petitioners, are unconstitutionally vague.

It appears that the Court, in allowing 45 minutes to rebut
the Solicitor General, didé¢ so on the basls that South Carolina, with
two cases, would consume 15 minutes; that Maryland, with two cases,
would consume 15 minutes; and that Florids, with one case, would
consume the remaining time.

After discussion with Attorney General Finan, we believe
that it would be more desirable, at least from our standpoint, if
we, ourselves, undertake toc rebut the Solliecitor General's position.
We believe that we will need for this purpose our full 15 minutes,
as allotted to us by the Court.

Attached are copies of the Stete's briefs 1ln the Griffin
end Bell cases. -

Looking forward to seelng you in Yashington, I remain, with
kind regards,

Sincerely yours,

Robert C. Murphy
RCM-h Deputy Attorney General

Enecl.



LAW OFFICES OF
ROBINSON, M2FADDEN & MOORE

1213 WASHINGTON STREET
P O, BOX 1942

DAVID W ROBINSON COLUMBIA, S. C. DAVID W. ROBINSOM, SR,
J.MEAMNS MIFADDER - nees-193s]
R.HOKE AOBIMEON TELEPHONE AL 2-6311 ALICE BOBINSON

THOMAS T MOORE (RET 1258}
DavID W ROBINSOM T

JAMES F.DREHER. CounsEL

September 19, 1963

The Attorney General
The State of Maryland
Annapolis, Maryland

The Atterney General
The State of Florida
Tallahassee, Florida

Re: Griffin, et al v. Maryland, No., 6;
Barr, et al v. City of Columbia, No, 9;
Bouie, et al v, City of Columbia, No. 10;
Bell, et al v. Maryland, No. 12; and,
Robinscon, et al v, Florida, Ne, 60,
October Term, 1963

Gentlemen:

From letters received from the Clerk of the United States
SBupreme Court of August 9 and September 3, we conclude that these
cases will be argued in the order listed hereinabove unless some
subsequent rearrangement is made by the Court.

We expect to present the argument for the City of
Columbia in No. 9 and in No. 10.

The letter of September 5 indicates that after the
argument by counsel for the litigants, the Sclicitor General is
to be given 45 minutes to argue as amicus on the side of the
plaintiffs and that counsel for the respondents in the five cases
would have 45 minutes to respond therete. It occurred to us that
perhaps some determination should be made among the lawyers for
the respondents as to who will make the argument in reply to that
of the Solicitor Gemeral. We have no particular desire to occupy
that time if we are to present our argument fully in chief earlier,
We feel, however, that a reply to the Solicitor General should be
made and we would undertake it if neither of you feels a desire so
to do. In any event, I think it is a matter in which we should
correspond.



Our brief went to the printer today and we will furnish
copies of it to each of you next week.

Sincerely yours,
/ﬁ
[I ,-/J: , I,J'

Da&&d W. Robinson



September 30, 1563

Honorable John ¥. Davig, Clerk
Supreme Court of the United States
Washington, D.C, 20543

Dear Mr., Davis: Re: Griffin, et al, v. Maryland,
Ko, 6 - Bell, et al. v.
Marylsnd, No. 12, October Term,
1963

Thank you very much for your letter of September
19, 1963, advising that the Marshal's Office will admit
to the Court on Qectober 14, 1963, those persons whom
we desire to have present on that date. Following are

the names of these individuals, mostly relatives of
counsel arguing that dey:

Mrs, Loring L. Hawes

Mr. Raymond P, Hawes
Boynton Emerson, ksq,
Jackson R. Collins, Esq.
Clayton W. Daneker, Esq,
Mrs. Robert C. Murphy
Mrs., Eva Murphy

Your kindness in this comnection is much
appreciated,

Sincerely yours,

Robert C. Murphy
RCM~h Deputy Attorney General



September 30, 1963

Honorable John F. Davis, Clerk
Supreme Court of the United States
Washington, D.C. 20543

Dear Mr, Davis: Re: Griffin, et al. v. Maryland,
Ko. 6 ~ Bell, et al. v,
Maryland, Ro. 12, Cctober Term,
1963

Thank you very much for your letter of September
19, 1963, advising that the Marshal's O0ffice will admit
to the Court on October 1L, 1963, those persons whom
we desire to have present on that date. Following are
the names of thege individuals, mostly relatives of
counsel arguing that day:

Mra. Loring E. Hawes

Mr. Raymond P. Hawes
Boynton Emerson, Esq.
Jackson R. Collins, Esq.
Clayton ¥W. Dasneker, Esq.
Mrs, Robert C. Murphy
Mra. Eva Murphy

Your kindness in this connection is much
appreciated.

Sincerely yours,

Robert C., Murphy
RCM-h Deputy Attorney Genersal
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OFFICE OF THE CLERK
SUPREME COURT OF THE UNITED STATES
WASHINGTON, D. C, 20543
September 19, 1963
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Robert C. Murphy, Esquire
Deputy Attorney General
State Law Department

One Charles Center
Baltimore, Maryland, 21201

RE: GRIFFIN, ET AL, v. MARYLAND, No. 6,
BELL, ET AL. v. MARYLAND, No. 12,
October Term, 1963

Dear Mr. Murphy:

In response to your letter of September 18th
addressed to Mr, Cullinan, I believe that it will be
possible to make arrangements for the admittance of
wives and friends of counsel for as many as you
request.

If you will send me the names of those who
will be present, I will give them to the Marshal's
Office so that he will be able to admit them on the
day of argument. The more promptly we receive the
names, the better are chanc@?s of getting them all in.

Very truly yours,

Kl 7 e s

John F, Davis
Clerk

JFD:mlg



Law OFFICES
RAUH AND SILARD
1625 K STREET. NORTHWEST
WASHINGTON 6. D. C.

JOSEPH L. RAUH. JR.

JOHN SILARD November 2, 1964

DANIEL H. POLLITT
HARRIETT R. TAYLOR 737-7795

Robert C. Murphy, Esqg.
Deputy Attorney General
State Law Department

One Charles Center
Baltimore, Maryland 21201

Re: William L. Griffin
et al v. Maryland

Dear Bob:

I am sorry to have to write again, but nothing has
happened concerning the costs awarded against the State
of Marvland in the above-referenced case.

I know it is not your fault, but I have to turn
to you as the only person who can clear up the matter.

Thanks again for your courtesy.
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September 2, 1964

Leonard T. Kardy, Esq.

State's Attormey for
Montgomery County

Court Hougme

Rockville, Maryland 20850

Re: William L, Oriffin, et al, v.
Maryland

Dear Mr. Kardy:

Ag you know, the Supreme Court of the Unlted
States reversed the ¢ourt's Judgment in the above captioned
case, coste belng awarded agailnst the State in the amount
of $588.04, per copy of the attached letter from the office
of the Clerk of the Supreme Court. Additionally, mandate
of the Court of Appeals of Maryland dated August 3, 1964,
{copy attached hereto) indicates an award of costs against
the State, to be pald by Montgomery County, in the amount
of $606.43. The total costs awarded against the State,
therefore, by the Supreme Court and by the Court of Appeals
of Maryland amount to $1,195.37. The check covering these
expenses should be made payable to Joseph L. Rauh, Jr.,
Esquire, 1625 K Street, Northwest, washington 6, D. C.
Mr. Rauh is,0f course, counsel of record in the Griffin
case,

With kindest personal regards, I am,

Sincerely,

Robert C., Murphy
Deputy Attorney General

RCM:hd
Encls.
cc: Joseph L. Rauh, Jr., Esq.



Law OFFICES

RAUH anD SILARD
w} \\ 1625 K STREET. NORTHWEST
,LJ WASHINGTON 6, D, C,

JOSEPH L. RAUH. JR.
JOHN SILARD

DANIEL M. POLLITT Auvgust 10, 1964

HARRIETT R. TAYLOR

Loring E. Hawes, Esg.
Agzistant Attorney General
State Law Denartment

One Charles Center
Baltimore, Md. 21201

Re: William I.. Griffin, et al. v. Marviand

Dear Mr. Hawes:

737-7795

I am writing in response to your letter of August
7, 1584, in connection with the above-referred-to case,

Will vou kindly pay the costs to this office and

I will then consult with the other counsel on the
matter.

As you may know, I spoke to Deputv Attorney General

Robert C. Murphy about this some weeks ago. If you
any questions you anight consult with him.

Thank you very much for your courtesy in this
matter.

5] ncerelj yours,

‘-, _. }

\ |/
N/

Joséoh}L Raul, J.

Jrar e

cc: Josepn H. Sharlitt

have

o, 3. sariss @E@EN@ .
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OFFICE OF THE CLERK
SUPREME COURT OF THE UNITED STATES
WASHINGTON. D. C, 20543

July 17, 1964

Honorable Thomas B, Finan
Attorney General of Maryland
1201 Maryland National Bank Bldg,
Baltimore 2, Maryland

Attention: Mr, Jos, S, Kaufman

RE: Griffin et al, v, Maryland,
No, 6, October Term, 1963

Dear Mr, Finan:

The mandate of this Court in the above-
entitled case has been mailed today to the Clerk
of the Court of Appeals of Maryland,

The petitioners are given recovery for
costs in this Coutt as follows:

Clerkts COSES .oovcaes $ 224976
Printing of the record 364,18
Total ccevsoe 588.94
This amount should be paid into the Court
of Appeals of Maryland or direct to opposing counsel
or parties,
Very truly yours,
JOHN F., DAVIS, Clerk
?.g . . P e R
BY (> Vo A Fralicriy

(Mrs) Evelyn R. Limstrong
Assistant

RECEIVE])

JUL 20 1964

STAJE LAW DEET.



OFFICE OF THE CLERKX

!('\ SUPREME COURT OF THE UNITED STATES
Eﬁ* WASHINGTON, D. C, 20543
A
S
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i%@‘ July 17, 1964
\

Honorable Thomas B, Finan
Attorney Genergl of Maryland

1201 Maryland National Bank Bldg.
Baltimore 2, Maryland

Attention: Mr., Jos, S, Kaufiman

RE: Griffin et al. v. Maryland,
No, 6, October Term, 1963

Dear Mr, Finan:

The mandate of this Court in the above-
entitled case has been mailed today to the Clerk
of the Court of Appeals of Maryland,

The petitioners are given recovery for
costs in this Coutt as follows:

Clerk's coStsS socces $ 224,76
Printing of the record __ 364,18

Totsal coeseeon $ 588,94

This amount should be paid into the Court

of Appeals of Maryland or direct to opposing counsel
or parties,.

Very truly yours,

JOHN F. DAVIS, Clerk

o . e . voens i AT I
) o i

(Mrs) Eveljn R, Limstrong'
Agsistant

RECEWVE]
<1 201964

STATE LAW DEET.
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MANDATE o
STATE LAW DEPT;
Court of Appeals of Maryland
No. 248 » September Term, 19¢0
2 Appeals in one record from the Circuit
William L. Griffin, Court for Montgomery County.
Marvous Saunders, Filed: November 16, 1960.
Michael Proctor, June 8, 1961: The Judgments against the
Cecil T. Washington, Jr, and | Griffin appellants are affirmed; the
Gwendolyn Greene Judgments against the Greene appellants
are reversed; the Griffin appeliants
Ve shall pay one-half of the costs; and

Montgomery County shall pay the other
one-half. Opinion by Horney, J.

State of Maryland July €, 1961: Petition to stay mandate
filed.

July 7, 19€1: Amended petition to stay
mandate flled and granted and mandate
stayed in the appeal of Griffin appellants

June 29, 1962: Petition for writ of
certiorari to Supreme Court of United
States granted (Griffin, et al).

STATEMENT OF COSTS: June 22, 1964: Opinion filed by Supreme
L Court reversing this Court.
In Circuit Court: , July 20, 1964: Mandate received from
J Supreme Court of United States.
Record , $ 10.00 July 31, 1964: Order of this Court filed
Stenographer’s Costs 182,15 in conformity with mandate of Supreme

Court. Judgment as to the Griffin
appellants 18 reversed without a new
trial, the costs to be paid by Montgomery

In Court of Appeals: County.

Filing Record on Appeal . . . . . . . . . . . . . 4 10,00,
Printing Brief for Appellant . . . ., . . . . . . . . . 399,20/
Reply Brief s s % o ® % m s e W W w M & % & & &

Portion of Record Extract — Appellant i % & & W b
Appearance Fee — Appellant . , ., . . . . . . . . .. 5,00
Printing Brief for Appellee . . . . . . . . . . . . . 67.35
Portion of Record Extract — Appellee . o oW % 8 & @ &
Appearance Fee — Appellee . . . . . . . . . . . . . 5,00

NOTE: ALL costs shown on this mandate are one-half of the original amcunte.

STATE OF MARYLAND, Sct:
I do hereby certify that the foregoing is truly taken from the record and proceedings of the said

Court of Appeals.
In testimony whereof, I have hereunto set my hand as Clerk and affixed

the seal of the Court of Appeals, this third
day of August 4.D. 19 ¢y
. 7 B s AP
4 gl S

- A
- Vd

a --C'lerk of the Co-;z;'_t__of Appeals of Maryland.

Costs shown on this Mandate are to be settled between counsel and NOT THROUGH THIS OFFICE




WILLIAM L. ORIFFPIN, ET AL. * IN THE
v, A COURT QF APPEALS
STATE OF MARYLAND » OF MARYLAND
No. 248, September Term, 1960
2 9
The judgment of this Court (224 M3, 185, 167 A, 24 341)
having been reversed by the Supreme Court of the United States
on the 22nd day of June, 1564 ( U,S, , 8% S, Ct, 1770), the
costs in that Court, amounting to $588.94, having been awarded
ageinst the State of Maryland, it is ORDERED this 31st day of July,
1G64, by the Court of Appeals of Maryland, that pursuant to the
Judgment of the Supreme Cowrt of the Unlted States reversing the
aforesaid Judgment of this Court, the judgment of the Circuit Court
for Montgomery County ageinst wWillilam L. Griffin, Marvous Saunders,
Michael Prector, Ceci) T, washington, Jr, and Gwendolyn Qreene
{designated in the opinion of this Court above cited as "the
Griffin appellants") is reversed without a& new trial, the costs
{(other than those above stated to have besn awarded by the Supreme
Court) to be paid by Montgomery County,

PREDERICH -
Thiel™ Jucge




" MANDATE

STATE LAW pePY;
Court of Appeals of Maryland
No. 248 » September Term, 1960
2 Appeals in one record from the Circuit
William L. Griffin, Court for Montgomery County.
Marvous Saunders, Filed: November 16, 1960,
Michael Proctor, June 8, 1961: The Judgnonts against the
Cecil T. Washington, Jr. and | Griffin appellants are affirmed; the
Gwendolyn Greene Judgments against the Greene appellants
are reversed; the Griffin appellants
Ve shall pay one-half of the costs; and

Montgomery County shall pay the other
one-half. Opinion by Horney, J.

State of Maryland .n;l{ g, 1961: Petition to stay mandate
1led.

July 7, 1961: Amended petition to stay
mandate filed and granted and mandate
stayed in the appeal of Griffin appellants

June 29, 1962: Petition for writ of
certiorari to Supreme Court of United
States granted (Griffin, et al).

STATEMENT OF COSTS: June 22, 1964: Opinion filed by Supreme
o Court reversing this Court.
In Circuit Court: | July 20, 1964: Mandate received from
J Supreme Court of United States.
Record $ 10.00"/ July 31, 1964: Order of this Court filed

Stenographer’s Costs ~182.15 | in conformity with mandate of Supreme
Court. Judgment as to the Griffin
appellants is reversed without a new
trial, the costs to be paid by Montgomery

In Court of Appeals: County.

Filing Record on Appeal . . . . . . . . . . . . . $ 10,00
Printing Brief for Appcllant R T - 28 J
Reply Brief . . o w o w B R ¥ %

Portion of Record Extract — Appellant i & 0§ &8 ¥ @ [
Appearance Fee — Appellant . . . . . . . . . . . . . 5,00V
Printing Brief for Appellee . . wow oaomow o« s v ¢ oo OTe38\
Portion of Record Extract — Appellcc B m oW W W H K § 32
Appearance Fee — Appellee . . . . . . . . . . . . . 5,00 )

NOTE: ALL costs shown on this mandate are cne-half of the original amocunte.

STATE OF MARYLAND, Sct:
I do hereby certify that the foregoing is truly taken from the record and proceedings of the said
Court of Appeals.
In testimony whereof, I have hereunto set my hand as Clerk and affixed

the seal of the Court of Appeals, this third
day of August 4.D. 19 5‘*

/}
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Cferk of the Court of Appeals of Maryland.

Costs shown on this Mandate are to be settled between counsel and NOT THROUGH THIS OFFICE




August 7, 1964

Joseph L. Rauh, Jr., Esquire
1625 K Street, N.W.
Washington 6, D. C.

Re: Willlam L. Griffin, et al v. Maryland
Dear Mr. Rauh:

We are enclosing a copy of a letter received from
the office of the Clerk of the Supreme Court of the United
States relating to costs to be paid by the State of Maryland
to the Petitioners in the above entitled ,case. This letter
states that the costs should be paid to "the Court or Appeals
of Maryland or direct to opposing counsel or parties”. The
Clerk of the Court of Appeals of Maryland has declined to
accept the said payment.

The purpose of this letter is to inquire to whom
the total costs should be paid. There are a number of counsel
of record on the brief filed on behalf of the Petitioners.

We would assume that the costs originated from your office;
but, we should like to have your confirmation of this fact
prior to our making payment to you. A copy of this letter is
being mailed to other counsel of record; and, we would
appreciate your showing that copies of your reply to us have
been malled to those lawyers.

Very truly yours,

Loring E. Hawes
Assistant Attormey General

LEH : fms
ce: Joseph H. Sharlitt
Jack Greenberg



July 16, 1964

Mr, Stephen E. Barcan
507 La Reine Avenue
Bradley Beach, New Jersey

Dear Mr. Barcan:?

As our supply of briefs in the
case of Griffin v, State of Maryland (Supreme
Court of the Unlted States, October Term, No,
6) 1s completely exhausted, we regret that
we are unable to furnish you with copiles
of these briefs, as requested in your letter
of July 12, 196l.

Sincerely yours,

Robert C. Murphy
RCM-h Deputy Attorney General



July 12, 1964

Hon. Rosert C. Murphy
Attorner General's Office
Annapolis, Haryland

Dear HMr., Hurphy,

We of the Rutgers Lar Feview are conslidering writing a case
comment on Sriffin v. Staie of Maryland (Supreme Court of the
United States, Octo.er Term, No., 6)., We would apprecicte 1t
very much if you would forward to us ,,0th your and your opuvonent's
wriefs, We will return them to you asg scoon 28 rpossi,le.

Ae the prelizinery report on thls case 1s due on August 3,
we vwould apvreciate if{ 1if you would send the 4riefs av your earliest
opportunity. You will find the writer's address .elow,

Thank you very much,

Sincerely, -,

-5 S -
X h i g
Hipta t At

Stephen E. warcan

Address: Stevhen E, nalean
507 La Reilné Avenue
nradley neach, New Jersey

E@EUVE
o 151984
BREELLWY DEpT,




April 1, 1964

Mr., David H. Relnke
280 wWest Lorain Street
Oberlin, Obio

Dear Mr, Reinke:

I am sorry thattprannot respond
favorably ¢© your request for a copy of
Marylandis briefs in the Griffin and Bell
cases.

Upfortunately, we have mailed out
all copies save one and no more are avallable.

Very truly yours,

Robert C, Murphy
RCM~h Deputy Attorney General



280 West Lorain Street
Oberlin, Ohio
March 21, 1964

Mr. Thomas B. Finan
Attorney - General of the State of Maryland
Annapolis, Maryland

Dear Mr, Finan:

I am a senior at Oberlin College and am ma Jor-
ingikovernment. At present I am taking a seminar
in constitutional law and am working em a project
surrounding the concept of state action in the civil
rights cases,

I am particularly interested in the pending cases

of Griffin v, Maryland and Bell v, Maryland for which,

I understand you are acting as counsel for Maryland.
The attempt to connect state action with the licensing
system was bound to come up sooner or later, I suppose,
and so I am especially eager to learn of Maryland's
position in the briefs of both these cases, as well
as to learn of the Court's decision.

You may be interested to know that although Oberlin
College is a""1liberal" school, I for one am opposed
to the Court's moving in too broad steps in the civil
rights cases, In particular I oppose allowing licensing
to be eguated with state action, because I feel this
would gravely endanger personal liberty.

I would appreciate it very much if you would be
kind enough to send me copiles of ybur briefs in both
of these cases, I realize that you are a very busy
man and have more pressing concerns than answering
student letters, so I hope that my request will not
burden you unduly. Thank you very much for your
prompt action and time spent in my behalf.

David H. Reilnke




STATE OF FLORIDA

OFFICE OF THE
ATTORNEY GENERAL
TALLAHASSEE

JAMES W. KYNES, JR. February 18, 1964

ATTORNEY GENERAL

,@)ﬂ/

Honorable Thomas B. Finan
Attorney General

One Charles Center
Baltimore, Maryland 21201

Re: Griffin, et al. v. Maryland, etc.

Dear General Finan:

Thank you for your letter of February 10 advising
that you do not plan to file a reply brief to the supple-
mental brief of the United States in the above cases.

You will be interested to know that former Kttorney
General Dick Ervin has been appointed to the Florida
Supreme Court and I have been appointed by the Governor
to £ill the office of Attorney General of Florida.

I look forward to meeting you and assisting you in
any way possible.

With best wishes, I am

Sincerely,

JWKreow
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\ IN THE SUPREME COURT OF THE UNITED STATES
\/ OCTOBER TERM, 19 63

nn.u\n..m ET AL., Petitioners

mum-
CHARLES F, BARR, ET AL., Petitioners

SN BOVIE, ET wx AL,, Petitioners
e,
CITY OF COLUMBIA

ROBERT MACK BELL, ET AL., Petitioners

Vs,
STATE OF MARYLAND
JAMES RUSSELL ROBINSON, ET AL., Appellants

STATE OF FLORIDA

Nom 6, 9, 10, 12 and 60

mimeographed #

Service of two /  copies of SUPPLEMENTAL BRIEF FOR
THE UNITED STATES AS AMICUS CURIAE

is acknowledged this day of January » 1964

# Note: Printed copies will be forwarded shortly,.

Mailed: Jamuaxy 17, 1964

Note: Please date, sign and
return this acknowledgment to:
OFFICE OF THE SOLICITOR GENERAL
Department of Justice
Washington 25, D.C.



No, 6 WILLIAM L, GRIFFIN, et al, v, MARYLAND
For petitioners:
. JOSEPH L. RAUH, Jr., 1625 K Street, N.W., Washington 6, D. C,

- JOSEPH H, SHARLITT, LEE M. HIDEMAN and CLAUDE B, KAHN
1001 Conn, Ave., N,W,, Washington 6, D. C.

Jor respoudent:
/ ROBERT G, MURPHY, Deputy Attorney General

. RUSSELL R. RENO, Jr., Assistant Attorney General
Suite 1200 One Charles Center, Baltimore, Maryland 21201

HONORABLE THOMAS P. FINAN, Attorney General of Maryland
Annapolis, Maryland

JOSEPH S. KAUFMAN , Deputy Attorney Ceneral
State Law Department, 10 Light Street, Baltimore 2, Maryland

LECNARD T. KARDY, States Attorney for Montgomery Coumty,
Rockville, Maryland

No, 9 CHARLES F. BARR, et al, v, CITY OF COLUMBIA
For petitioners:
MATTHEW PERRY, 11074 Washington Street, Columbia 1, South Carolina

CHARLES L. BIACK, Jr., 3L6 Willow Street, New Haven, Cosn, '

For respoadent:

DAVID W, ROEINSON, ¥ ROEINSON, MeFADDEN & MOCRE
11213 Washington , P.0. Box 1942, Colusbia, South Carolina

HONCRABLE DANIEL R. MeLEOD, Attorney General of South Carelina
Columbia, South Carolina

' JORN W. Maty“l-‘q, City Hally Celuabia, South Carolina

No. 10 SIHON BOULE, ot al, v, CITY OF COLUMELA

For petitionere:
MRS. CONSTANCE B, MOTLEY, 10 Coluwmbus Cirele, New York 19, N. Y,

(MATTHEW PERRY - argued for petitioner in No, 9)

™
*

For respondent: same as counsel in No, 9

No. 12 ROBIRT MAGK BELL, et al. v, STATE OF MARYLAND
JACK GREENBERO, 10 Columbus Circle, New York 19, N. Y.

JUANITA JACKSON MITCHELL, 1239 Druid Hill Ave,, Baltimore 17, Maryland
TUCKER R. DEARING, 627 N, Aisquith Street, Baltimore 2, Maryland

For respendent:

- LORING E. NAWES, Assistant Attorney Ceneral,
Suite 1200 - One Charles Center, Baltimore, Maryland 21201

(Other counsel for respondent - see No. 6)



No, 60 JAME; RUSSELL ROBINSON , et al, v, FLORIDA

For appellanta:

ALFRED I. HOPKINS, 1701 Meridian Avenue, Miami Beach, Florida
TOBTAS SIMON, 223 Scutheast First Street, Miami 32, Florida
HOWARD W. DIXON, L1S Seybold Building, Miami 32, Florida

For appellee:

CQEORGE R. GECRCIEFF, Assistant Attorney General
Capitol Building, Tallahassee, Florida

HONOHABLE RICHARD W, ERVIN, A ttorney General of Fleorida
Capitol Building, Tallahassee;, Florida
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IN THE
SUPREME COURT OF THE UNITED STATES
OCTOBER TERM, 1963

WILLIAM L. GRIFFIN, et al,, B
Petitioners, : No, 6

STATE OF MARYLAND, L]
Respondent, L

The Clerk will please enter my appearance as counsel
for the Respondent,

/8/ Russell R, Reno, Jr,
Tussell K, Reno, Jr,
Assistant Attomey

M:C 1200, One Mhﬁt g;nm
(oao-sing) o

I HEREBY CERTIFY, that two copies of the foregeing Entry
of Appearance were mailed, postage prepaid, this .- day of
October, 1963, to Arghibald Cox, Solicitor Gemeral, Department of
Justice, Washington, D, C,, 20530, Attorney for Record for amicus
curiae, and to Joseph L, Rauh, Jr., Esq., 1625 K Street, N.W,,
Washington 6, D, C., Attormey of Record for Petitiocners,

Tissell X, Heno, Jr.
Assistant tttul'uy General




150 Y

January 2, 1964

Mr, Stephen A, Hurwitz
Alpha Delta Phi

777 Stewart Ave.
Ithaca, New York

Dear Mr. Hurwitz:

In reply to your letter of December
22, 1963, we regret to advise that our supply
of briefs in the matter of Griffin v, Maryland
is completely exhausted, our only remaining
copy being in our bound volume.

We are sorry we cannot comply with
your request.

Very truly yours,

Robert C. Murphy
RCM~h Deputy Attorney General
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Integration Issue

Supreme Court Soon May Clarify the Right

Of a Businessman to Choose His Customers

WASHINGTON —Believe it or not, a group
of lawyers belonging to the White Citizens
Couneil of Mississippi has privately told Fed-

of all the state's laws requiring racial segre-
gation.

These Southern segregationists, far from
suddenly softening up, are acting out of
hard-headed self-interest. Their reasoning is
two-fold :

With the segregation laws on the books,
Southern states and cities may find it diffi-
cult to sustain in Federal court their local-
court convictions of Negro sit-in demonstra-
tors for irespassing. Federal lawyers con-
tend storekeepers have not been acting as
free individuals but have been forced by seg-
regation laws to refuse lunch-counter serv-
ice to Negroes. And since segregation laws
are often held unconstitutional, their continu-
ing existence throws a legal shadow over the
trespass convictions.

If the segregation laws were repealed,
it's figured, civil rights defenders might find
it hard to prosecute individual businessmen
for suspected or even proved discrimination
against Negroes. Private merchants tradi-
tionally have had the right of choosing their
own customers. Even some ardent civil
rights advocates shy from the idea of inter-
fering with this right.

Convergence of Interest

With similar logic but opposite objec-
tives, Government civil rights planners are
alming to get all the states and cities of the
old Confederacy to abandon their segregation
laws. These officials hope to enlist the segre-
gationists’ self-interest in avoiding legal at-
tack. To help make the point clear, they're
counting on favorable Supreme Court action
in certain sit-in cases to be argued before the
court this week. ;

The strange convergence of interest
among integration’s foes and friends is large-
ly born of their clashing opinions of what
may happen if the South's segregation laws
are abandoned.

Federal civil rights planners naturally
hoped there would be significant advances
toward desegregation. They contend many
Southern storekeepers would feel free, even
economically impelled, to serve Negroes at
lunch counters. Other integration might fol-
low, it’s claimed,

Southern segregationists see color lines
holding firm without the laws, They insist
most Dixie merchants would still resist
lunch-counter integration, either out of per-
sonal conviction or for fear of alienating
white customers.

When the Supreme Gourt listens to oral
arguments starting today on trespass convic-
tions in sit-in cases in Alabama, North Car-
olina and South Carolina, the Government
will argue that the convictions are void be-
cause local governments involved have seg-
‘regation policies and acted to enforce them.
Since the Constitution long has been inter-
preted as forbidding any state or municipal-
ity to discriminate on account of race, the
Government will say the convictions in these
8it-in cases must be reversed.

‘Custom’ and Compulsion

Thus, even though the manager of Kress’
Department Store in Durham, N.C., ex-
plained he was merely following the ‘‘cus-
toms of the community’ when he refused
to serve five Negro and two white sit-in
demonstrators in his store, the Government
contends the trespass convictions cannot
stand; for from acting voluntarily, the man-
ager was under compulsion, it's said, since
Durham had an ordinance requiring separate
eating facilities for whites and Negroes. The
Justice Department insists that when local
authorities prosecuted the demonstrators for
trespass, they denied the defendants’ Con-
stitutional right to equal protection of the
law.

In a similar Louisiana case, even though
the state had no restaurant segregation law,
it had so many other segregation statutes
that its policy was no less apparent and no
less coercive, the Government will tell the
Court,

In this case, the convictions of three Ne-
groes and a white person for refusing to
leave a refreshment counter at McCrory's
varjety store in New Orleans must be over-
turned, Federal officials say. The Govern-
ment's rationale: Since the state had a siza-
ble array of discriminatory laws, it could not
enforce segregation in a store open to the
public without, in effect, transforming the
act of discrimination into a public act. And
that connection, it’s said, makes the convic-
tions invalid.

Whether a majority of the nine Supreme
Court justices will embrace this argument
is a matter of conjecture. It might he re-
called, however, that in 1948 the court ruled
that while private parties could agree to a
restrictive covenant forbidding the resale of
property to non-whites, such a discrimina-
tory contract could not be enforced in court.

Anvwav. Kennedv Administration officials

eral officials that it plans soon to seek repeal .

By WILLIAM BEECHER

are hoping the Supreme Court will rule it un-
constitutional for a state or locality to prose-
cute cases of this sort so long as its laws
either specifically or generally compel racial
discrimination.

But if the Court swallows the Govern-
ment's argument whole, the effect would be
to establish two geographical zones in which
the law would apply differently: In the South,
local authorities could not enforce trespass
laws in race discrimination cases; else-
where the states presumably would be free
to do so. Only after segregation laws were
erased in the South could uniform enforce-
ment be resumed.

While the outcome is unpredictable, a
half-dozen top professors of Constitutional
law at leading Eastern universities, inter-
viewed separately, all agree that on the ba-
sis of past precedent and present predie-
tions the Court would be disposed to decide
the eurrent sit-in cases in favor of the dem-
onstrators. If the Court does so, Federal of-
ficials contend, it may appear even to arch-
segregationists in the South that such laws
must be repealed.

In any case, Justice Department officials
believe this kind of test is infinitely better
than asking the Supreme Court, as some
civil rights advocates have urged, to rule
that all business establishments open to the
public amount to “‘public utilities” in which
any discrimination may be considered ille-
gal state action.

This would cut deeply into the traditional
legal concept that property owners have a
clear right to decide who is welcome on their
property and who will be served.

Some Government men and legal schol-
ars, who are convinced racial barriers are
morally wrong, nonetheless shudder at the
implications of removing from the private
entrepreneur his centuries-old right of pri-
vate choice on such questions.

Freedom of Choice

Before long, one legal authority predicts,
a case will come before the Supreme Court
clearly testing the businessman’s freedom to
choose his customers:; it would come from
some border-state area where there are no
segregation laws to cloud the issue. The Court
would then have to decide whether the bus-
inessman's right to. choose his customers
must prevail over the Negro's right to de-
mand nondiseriminatory service. "I think,
for the first time in years, the Court will
have to find against the Negroes in that
case,” he ventures. ‘‘But this should not be
fatal to the Negro cause, as they appear to
be winning the lunch-counter desegregation
battle outside the courtroom anyway.”’

He and other civil rights supporters stress
that since the sit-in demonstrations began in
early 1960, hundreds of Southern lunch coun-
ters have been voluntarily desegregated by
the pressure of peaceful picketing and eco-
nomic boycotts. Negroes, when refused serv-
ice at lunch counters in department or va-
riety stores, have quit patronizing other
counters that had been open to them.

While the Government, in arguing the sit-
in cases before the Supreme Court this week,
will take no definite position on the legality
of private business discrimination unsupport-
ed by state or local laws, it will hint that
such discrimination may be legally justifia-
ble. '

Already, in legal logic that may seem
tortured to the layman, the Government has
leaned toward this view. In a brief recently
filed in a case involving the arrest of some
Negroes who refused to leave the Glen Echo
amusement park in Maryland, just outside
Washington, the Justice Department suggests
that had the park management simply called
in loecal police to remove the ‘‘trespassers,’’
there might not have been any challengeable
action; the police, it's contended, would
have been merely enforcing anti-trespass
laws, not a segregation policy, and could
have used various means other than arrest
to handle the situation.

Unanswered Question

Instead, arrests were made by a park-em-
ployed guard who also wore a badge as a
Montgomery County special deputy sheriff.
Since the guard was on the park payroll but
had local police authority, the local govern-
ment (“‘the state,” in legal jargon) was di-
rectly and illegally involved in the private
firm's discriminatory policy, the Government
insists.

““When the sovereign power of a state is
thus combined with the landowner’s normal
right to decide what (persons) may enter
his premises and the combined authority is
thus exercised to maintain a policy of racial
segregation, the state cannot disentangle it-
self from the discrimination,” the Justice

' Department stated. But it left open the ques-

tion of whether, in absence of the guard's
local police authority, the ‘“landowner’s nor-
mal right"” to choose his customers would
have protected explusion of the Negroes.
That's the question which the Court soon
mav have to answer.




OFFICE OF THE CLERK
SUPREME COURT OF THE UNITED STATES
WASHINGTON 25, D. C.

May 20, 1963

RE: GRIFFIN, ET AL. v. MARYLAND,
No. 26, OCT. TERM, 1962

Dear Sirs:

The Court today entered the following order
in the above-entitled case:
This case is restored to the

calendar for reargument.

Very truly yours,

JOHN F, DAVIS, Clerk

Assistan

Robert C. Murphy, Esq. and

Joseph S5, Kaufman, Esq,.

Office of the Attorney General of Maryland
1201 Maryland National Bank Bldg.
Baltimore 2, Md.
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June 17, 1963

The Honorable Richard W, Ervin
Attorney Genersl of Florilida
State Capitol

Tallahassee, Florids

Dear Genersl Ervin:

I have your letter of June 11, 1963 requeating, on
behalf of Mr, Wilfred C. Varn, coples of the briefl filed in
the case of Griffin v, land ?case # 26 of the October
Term of the U.5, preme Couprt).

As you know, this case was argued originally in
November, 1962 and we did not anticlipate reargument in this
case, For some unaccountable reason, our complete flle in

‘the casems disappesared and we, ourselves, are in a bit of a

quandary over how we ourselves willl get coples of the brief

#filed by the parties., If and when we are suscessful in

locating our file, I shall, of course, forward you coples of
the brilef.

I am sorry I cannot give you & more favorable
reply.

Sincerely,

Robert C. Murphy
Deputy Attorney General

RCM:fms



STATE OF FLORIDA

OFFICE OF THE
ATTORNEY GENERAL
TALLAHASSEE

June 11, 1963

RICHARD W. ERVIN
ATTORNEY GENERAL

Honorable Thomas B. Finan
Attorney General

State of Maryland

1201 Mathieson Building
Baltimore, Maryland

Dear General Finan:

Mr. Wilfred C. Varn, 200 East College Avenue, Tallahassee,
Florida, is attorney for the local theaters.

He has obtained a restraining order from the Circuit Court
which limits within reason picketing of local theaters by negro
groups seeking desegregation of the theaters,

Mr., Varn has asked me to write to you regarding the case
of William T. Griffin vs. Maryland (case #26 of the October
term of the U, S. Supreme Court).

I understand Mr, Varn would like to file an amicus curiae

brief in the case and for this purpose would like to obtain
coples of the briefs filed in the case.

If you can accommodate Mr., Varn by loaning him copies of
said briefs your assistance will be greatly appreciated.

With kindest regards, I am

S erely,

-~

W
Richard W. Ervin =
Attorney General

RWE/reow
ce: Mr, Wilfred C. Varn



June 11, 1963

Coming B, Gibbs, Esq.
Gibbs and Gibbs

The Lining House
Charleston, South Carpclina

Dear Mr, Gibba:

I have your letter of June 7, 1963, relative
to the case of Griffin v, Hg§x%§gg5 Unfortunately,
we have only one copy each o e brief and record
in this case and are therefore unable to comply with
your request., It may be that the Supreme Court itself
would make copies avallable to you of these documents,

Very truly yours,

Robert C, Murphy
Deputy Attorney General

RCM:imac



GIBBEBS & GIBBS
ATTORNEYS AT LAW
THE LINING MOUSE

P. O. BOX s34

CHARLESTON, 5. C.
COMING B. GIBES

TEL. RA 2.5571
COMIMNG B. GIBES, JA.

RA 2.58572

June 7, 1963

The Honorable Thomas B. Finan
Attorney General of Maryland
Annapolis, Maryland

My dear Mr., Attorney General:

We represent a theater operator here in Charleston, South
Carolina, and we are much interested in your case of Griffin v.
Marvland, 225 Md. 422, 171 A 2d, 717 which, we understand, is now
on appeal to the United States Supreme Court, and in which the
Supreme Court recently ordered reargument.

We would appreciate your furnishing us coples of the
transcript of record and the briefs used on both sides of the case
in the Maryland Courts, and also of the Petition for Certiorari
and of the brief opposing certiorari, filed in the United States
Supreme Court.

If you do not have these available we will appreciate
your advising where we might obtain the same. Of course, we will
expect to take care of any expense that may be involved.

Thanking you, I am

Yours very truly,
g V2
Coming B. Gibbs '

CBG:mns
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October 24, 1962

Georgs W, Baker, Jr., Esqg.
Deputy Clty Solicitor
8ourt House

Baltimore 2, Maryland

Dear Mr, Baker?

I am enclosing a copy of ths Statels
brief filed in the Suprems Court of the Unlted
States In the matter of Willliem L. Grifflin, et al,,
v, State of Maryland - No. 26 - Uctober term, 1962,

Very truly yours,

Joseph S5. Kaufman
JSK~h Deputy Attorney General

Encl,



Robert C. Murphy
AXXXAXXXKXXKXRIX

February 14, 1963

Mr. Robert L, Podvey

33 Washington Square Weat
Room 7=P

New York 11, New York

Dear Mr, Podvey:

We acknowledge receipt of your letter of
February 9th, 1963, requesting a copy of our brief
in the case of Griffin v, Marxland and regret that
we are unable to supply you wWith a copy of this as
we are completely out of coples of that brief,

Very truly yours,

Robert C. Murphy
Deputy Attorncy General

RCMimac



February 9, 1963

Mr. Robert C, Murphy, Esq.

Assistant Attorney General
State of Maryland
Annapolis, Meryland
Dear Mr. Murphy,
I am & law student at New York University
presently involved In the semli-final round of

Moot Court Competition. The case I have besen

given is similar to Griffin v, Maryland, which

you argued before the United States Supreme Court.
I would greatly appreciate it if you could send
me a copy of your brief in that case., I will
return it to you at any date you specify.

Thank you very much for your trouble.

Sincerely yours,

ROBERT I.. PODVEY®
Robert L. Podvey

33 Washington 3quare West
Room T7-P
New York 11, N.Y.




OFFICE OF THE CLERK
SUPREME COURT OF THE UNITED STATES
WASHINGTON 25, D. C.

October 16, 1962,

RE: AVENT, ET AL. VS. NORTH CAROLINA, NO. 11
GRIFFIN, ET AL. VS. MARYLAND, NO., 26
LOMBARD, ET AL, VS. LOUISTIANA, NO. 58
GOBER, ET AL. VS. CITY OF BIRMINGHAM, NO. 66
SHUTTLESWORTH, ET AL.VS. CITY OF BIRMINGHAM, NO.67
PETERSON, ET AL. VS. CITY OF GREENVILLE, NO.71 and
WRIGHT, ET AL. VS. GEORGIA, NO. 68
October Term, 1962

Dear Sir:

While the Court today denied the motion to remove
the case of Avent, et al. vs. North Carolina, No.1ll, from
the Summary Calendar, it agreed to allow a total of three
additional hours for the argument of these cases. These
cases will be first omn call for Monday, November 5th, and
counsel should be present on that day.

One hour and thirty minutes has been allotted to
the petitioners and the Solicitor General, as amicus curiae.
This additional time will be consumed as follows:

Mr. Greenberg an additional 25 minutes in No,1ll
Mr. Rauh an additional 10 minutes in No. 26
The Solicitor General, as amicus curiae, after
the conclusion of the last case (No. 68),
55 minutes,

I assume that no other attorneys will argue for
the petitioners.

The additional hour and thirty minutes allotted
to the respondents may be divided as counsel desire, but
it is requested that this office be advised immediately
of the division of the time in these cases together with
the names of the attorneys and the amount of time that



each will consuwe. The additional ninety minutes may'be
taken in one or more of the cases or following the
Solicitor General's argument at the conclusion of these

cases.

It is imperative that this information be furnish-
ed this office at the earliest possible date.

CC: To all Counsel

Very truly yours,

JOHN F. DAVIS, Clerk

\

E. P. Cullinan,
Chief Deputy Clerk.,



OFFICE OF THE CLERK
SUPREME COURT OF THE UNITED STATES
WASHINGTON 25, D. C.

June 17, 1963

RE: GRIFFIN, ET AL. v. MARYLAND,
No. 26, OCT. TERM, 1962

Dear Sirs:

The Court today entered the following order

in the above-entitled case:

The motion of petitioner to remove

this case from the summary calendar is

denied,

Very truly yours,

JOHN F., DAVIS, Clerk

By
7 At
Assiétan

Honorable Robert C. Murphy
Honorable Joseph S. Kaufman
Attorneys General of Maryland
1201 Maryland National Bank Bldg.
10 Light St.

Baltimore 2, Md.
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October 16, 1962

iy gk T Y
e e

of the United States
Washington 25, D, C.

Re: William L, Criffin, et al v. Maryland
No., 26, October Term, 1962

Attention: M, &, P, Cullinan
Dear Sir:

Pursuant to our conversation of this day, I do
hereby formally request leave of the State of Maryland
to obtain an extension for the time for filing its brief
in the above entitled case until Friday, October 26,
1962, This request is made because of a delay in the
preparation of this brief which was caused by a circum-
stance beyond our control, Counsel for the Petitioners,
as well as the Solicitor CGeneral, have orally consented
to the extension requested,

Thanking you in advance for your favorable
consideration, I remain

Very truly yours,

Joseph S, Kaufman
Deputy Attorney General

J3SK
k

ec: Archibald Cox
Solicitor General of the
United States

J“.ﬂh L. Rllﬂ'l, Jl'., E'q!

Hso'f



October 29, 1962

Mr, E, P, Cullinan
Chief Deputy
- Supreme Court of the United States

Washington 25, D, C.
Re: Griffin, et al, v, Maryland, No, 26

Dear Mr, Cullinan:

This will confirm your telephone conversation
of today with Mr, Joseph S. Kaufman, Deputy Attorney
General of Maryland, with reference to the oral argument
of the State of Maryland 1n the above case.

It 1s our plan that Robert C, Murphy, Assistant
Attorney General, will argue on behalf of the State's
position following the Petitioner's presentation for not
longer than fifteen minutes; snd that Mr. Joseph S.
Kaufman will argue not longer than fifteen minutes
following and in rebuttal of the argument of the Solicitor
General of the United States,

I trust this will be satisfactory. If nof, please

advise,

Very truly yours,

Robert C, Murphy

Assistant Attorney General
RCM



CFFICE OF THE CLERK
SUPREME COURT OF THE UNITED STATES
WASHINGTON 25, D. C.

October 24, 1962

RE: AVENT, ET AL. v, NORTH CAROLINA, No. 11;
GRIFFIN, ET AL. v. MARYLANL, No. 26;
LOMBARD, ET AL. v, LOUISIANA, No. 58;
GOBER, ET AL. v. CITY OF BIRMINGHAM, No. 66;
SHUTTLESWORTH, ET AL. v, CITY OF BIRMINGHAM, No. 67;
PETERSON, ET AL. v. CITY OF GREENVILLE, No. 71; and
WRIGHT, ET AL. v. GEORGIA, No, 68, OCT. TERM, 1962

Deaxr Sir:

On October 16, you were advised that an "additional®
ninety minutes had been allotted to each side of the above-
mentioned cases and inquiry was made of &ll of tne respondents
as to tie division of this time among counsel for the seven
respondents and at what stage of the arguments such time would
be consumed.

Responses to these inquiries indicated that it was
not feasible for counsel to communicate with each other and to
arrive at a conclusion satisfactory to all parties. Such re-
sponses indicated, hLowever, that each respondent wished to have
available a portion of such time, but none expressed the desire
for more than fifteen minutes. Counsel for respoudents in Nos.
66 and 67 have agreed to use a total of fifteen minutes of the
extra time, thus leaving seventy-five minutes (or fifteen min-
utes eacn) for the rewaining five respondents. Accordingly,
counsel for respondents in Nos. 11, 25, 58, 71 and G8 will be
allotted fiftcen miuutes of the additional time, all, or some
of which, may be used during the argument of their particular
case, or all, or the balance of the forty-five minutes, fol-
lowing the argument of the Solicitor General which will occur
at the conclusion of the oral argument in No. 68.

Very truliy yours,
‘/\ j JOHN F. DAVIS, Clerk

E. P, Cullinan,
Chief Deputy.

CC to all counsel
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CITY OF BIRMINGHAM---DEPARTMENT OF LAW

October 23, 1962

Court of the United States
Washington 25, D, C.

Re: Gober, et

nuttleaw

"omt,“m .‘.“

oxth, et V. City Bixmingham A o.¢ 7

I am advising the other attormeys involved by hereof of
our request in this matter and trust that same will meet with their

approval. ‘_ |
j’/// 7 Jdu |

«n“g!-ul for each reepondent



WOFFORD AND SNYDER
ATTORNEYS AT LAW
SUITE 200 MASONIC TEMPLE
REENVILLE, SOUTH CAROLINA

THOMAS A. WOFFORD TELEPHONE 233-8378
THEODORE A. SNYDER, JR. 233-8379

— TO & € D

POST OFFICE BOX 232

October 22, 1062

Honorable B, P. Cullinan

Chief Deputy Clerk

Office of the Clerk

Supreme Court of the United States

Washington 25, D. C.

Re: Peterson, et al. v, City of Greenville
No, 71
October Term, 1862

Dear Mr, Cullinan:

This will confirm our recent telephone conversation with reference
to your letter of October 16, 1862, directed to counsel in the above entitled
case and several companion cases,

Please be advised that the argument for the respondent, City of
Greenville, will be presented by myself, Mr. Theodore A. Snyder, Jr.
I for any reason I am unable to argue, the argument will be presented by
Honorable Thomas A, Wofford,

It appears that the City of Greenville is entitled on a proportional
basis to fifteen minutes of the additional ninety minutes allocated for argument
by the respondents in these several cases, We hereby request that the addi-
tional fifteen minutes to which we are entitled be held in reserve to be used
following the Solicitor General's argument should we desire to reply thereto,

By carbon copy of this letter I am advising the attorneys for the
respondents of each of the companion cases of this request and | trust that
the same will meet with the approval of the several counsel,
Yours very truly,
74 <%
THEODORE A, SNYDER, JR.
TAS,JR:MT,

CC to counsel for each respondent



State of Lonistana
DEPARTMENT OF JUSTICE

Batonr Rouge

Jack P.F.GREMILLION

~ o O ()

ATTORMNEY GENERAL

October 22, 1902

ALR MALL

Honorable John F, Davis
Clerk

United States Supreme Court
Washingten, 0, C,

Attention: Mr., E. P, Cullinan, Chief

Deputy Cleork

In re: Lombard, et al v, Louisiana
Noe 58 Supreme Court of the
Unived States, Uctober Term

Dear Sir:

This is with reference to your letter of October 10,
|95: regarding disposition of time al lotted for argu-
ment.

Be advised that the Louisiana case will be argued by
the Attorney General, and it is suggested that since
five states are invelved along with the City of
Birminghem as defendants, making a total of six de-
fendants, that the tiwe al lotted to respondents for
argunent be divided in fifteen minute periods each,
thus making a total of one and one~haif hours, Ve
trust that this will be satisfactory with all of the
parties concermed, and if this is not acceptable, any
convenient arrangement which will al low us at least
fifteon minutes will be satisfactory.

et

JPFGieak

ccs: (See attached page).
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October 23, 1962

enclosing copy of your brief in Peterson, et al. v. City of Greenville.
I am herewith copy of the brief of the State of Marylsnd in
Griffin et al. v. Maryland,



WOFFORD AND SNYDER
ATTORNEYS AT LAW
SUITE 200 MASOHNIC TEMPLE
GREENVILLE, SOUTH CAROLINMNA

THOMAS A, WOFFORD TELEFHONE 233-837H
THEDDORE A, SNYRER. JR. OCtOber lg‘ 1962 230.B379

POST OFFICE BOX 232

Honorable Thomas B, Finan.
Attorney General of Maryland
Mathieson Building
Baltimore, Maryland

Re: Griffin et al. v, Maryland
No, 26
October Term 1962

Dear Mr., Finan:

Enclosed herewith please find a copy of the Brief
in Peterson, et al. v. City of Greenville which, as you know,
is a companion case to your case of Griffin et al, v, Maryland.
We would appreciate it if you would favor us with a copy of
your Brief,

Mr, Wofford and I plan to arrive in Washington early

Sunday, November 4, We will be staying at the Mayflower
Hotel, Please let us know where you will be siaying.

Yours very truly, Z '
/‘mﬂ 7/ 34\

THEODORE A, SNYDER, JR.

TAS,JR:MT,



WOFFORD AND SNYDER
ATTORNEYS AT LAW
SUITE 200 MASONIC TEMPLE
GREENVILLE, SOUTH CAROLINA

THOMAS A. WOFFORD TELEPHONE 233-8378
THEODORE A. SNYDER, JR. 233-8379

— T g & € D

POST OFFICE BOX 232

October 18, 1962

Honorable John ¥, Davis, Clerk
Supreme Court of the United States

Washington 25, D, C.

Re: Peterson, et al, v. City of Greenville
No, 7
October Term, 1062

Dear Mr, Davis;

This will acknowledge receipt of your letier of
October 16 requesting information as to the division of the
additional time allocated for argument in the above entitled
case and its companion cases,

In view of the fact that there are seven cases
invelving six different sets of attorneys in six different
States over a vast expanse of territory, it will be impossible
for all the counsel to confer together as to the division of this
additional time prior to their arrival in Washington, D. C,
We will, however, make an effort to get together on the
morning of Monday, November 5. We anticipate and plan to
hand to you a statement showing the names of the attorneys
who will argue and the division of time amongst them prior
to the convening of Court on Monday, November 5.

Yours very truly,
/ﬂﬁ ? ; 7 %‘
TAS,JR:MT, 4?&210:@& DER, JR.

CC to Counsel for each Respondent



IN THE SUFPREME COURT OF THE
UNITED STATES
October Term, 1962

WILLIAM L. GRIFFIN, et al., H
Petitioners,
Y |
STATE OF MARYLAND,
Respondent, H No. 26

CFRTIFICATE OF 3ERVICE

1, Robert C, Murphy, Assistant Attorney General of
Maryland, one of the attorneys for the Respondent on whose
behalf thias Brief for Respondent ia flled, and a member of the
Bar of the Supreme Court of the United States, do hereby certify
that on the 22nd day of Ooctober, 1962, I caued to be personally
delivered copies of the Brief to the individuals named below:
1, Joseph L. Rauh, Jr., Esq.
1625 K Street, N.W,,
Washington 6, D.C.
2. Archibald Cox, Esq., 3olicitor General

Department of Justice,
Washington 25, D.C.

Each of the above was glven a full, true and correct

Ot 7]

Hober + ;gez

Apsistant Attorney eral of
Maryland

of Counsel for Respondent

1201 Maryland Nat. Bank Bldg.

Baltimore 2, Maryland

copy of the Brief.




September 5, 1961

K, R, D. McIlwaine, IIXI
Assistant Attorney General
Commonwealth of Virginie
Richmond, Virginia

Re: Raymond B, Randolph, Jr,
Ve,
Commonwealth Qf Virginia

Dear Mr. McIlwainet

This will aclmowledge and thank you for your letter
of August 1lU4, 1961 enclosing coples of the records and brief
on the above matter in the Supreme Court of Appeals of Virginla,
If you have extra coples of any Petition for Certiorari and
Brief in Oppositlion, we would appreciate a copy.

I am enclosing a copy of our Brief in Opposition in
the Griffin case. We have no extra coples of the Petitlon
For Tertiorari.

Very truly yours,

Clayton A, Dietrich
Asslatant Attorney General

CAD:ff=z
Encl, 1



D. GARDINER TYLER
FRANCIS C. LEE

ROBERT D. MSILWAINE, I
RENG S. HARP, Il
MANDLEY RAY JOHNSTON
MOSES HARRIS PARKER
FRANK V. EMMERSON, JR.
HAROLD ¥ KELLY
WILLIAM P. BAGWELL, JR.
A.R. WOODROOF

FREDERICK T. GRAY
ATTORNEY GENERAL

KENNETH C.PATTY

FIRET ASSISTANT

OFFICE OF THE ATTORNEY GENERAL

RICHMOND ASSISTANTS

August 14, 1961

Honorable Clayton A. Dietrich
Assistant Attorney General
State Law Department

10 Light Street

Baltimore 2, Maryland

Re: Raymond B. Randolph, Jr.
VO
Commonwealth of Virginia

Dear Mr. Dietrich:

In response to your request of August 11, 1961,
I am forwarding to you a copy of the Record, Petition for
Writ of Error of Appellants and Brief on Behalf of the
Commonwealth in the above captioned matter, which was de-
cided by the Supreme Court of Appeals of Virginia on April
24, 1961.

It would indeed appear that there is a similarity
of interest between Virginia and Maryland with respect to
this case and the cases of Drews v. Maryland (No. 71) and
Griffin v. Maryland (No. 287). If you have available ad-
ditional copies of the briefs and records in the latter
cases, we would appreciate your forwarding them to us.

Thanking you for your consideration in this mat-
ter, I am

Very truly yours,

R. D. McIlwaine, III
RDM:MVH Assistant Attorney General
Enc.



July 26, 1962

Honorable Eugene Cook
Attorney Genaral of Georgla
State Judicial Building
Atlanta 3, Georgia

Dear General Cook:

Thank you for your letter of July 25, 1962 in reference to
the "Sit-In" cases to be argued before the Supreme Court in the
October 1962 Term, o S S

I will personally be attending the Attorneys General Conference
in White Sulphur Springs and would be most interested o discuss
this case with you and other interested counsel at that time,

Looking forward to seaing you at the Conference, I remain

Sincerely,

Thomas B, Finan
TBF:}jh : Attorney General
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State of Greorgia
Altlantx

EUGENE COOK

THE ATTORNEY GEMERAL I_ ' ) ! : JU].Y 25 » 1962

Honorable T. W. Bruton

Honorable Thomas B. Finan

" Honorable Jack P. F. Gremillion

-Honorable Daniel R. McLeod

Honorable MacDonald Gallion R T
Honorable Watts E. Davis L S D
Honorable Earl McBee ' ' -
Honorable W. H. Arnold

Gentlemen:

Each of you has a vital interest in the argument
and outcome of the seven cases transferred to the Summary
Calendar to be argued before the Supreme Court in the October
1962 Term. These cases are:

85 Avent, et al v. North Carolina
287 Qriffin, et al v, Maryland
638 Lombard, et al v. Louisiana
694 Gober, et al v, City of Birmingham
721  Shuttlesworth, et al v. City of Birmingham
750 Peterson, et al v. City of Greenville
729 Wright, et al v. Georgia

I would suggest that inasmuch as some of you plan
to attend the Attorneys General Conference at White Sulphur
Springs that you consider the possibility of a conference
with the defense counsel in each of these cases in the
afternoon of August 3, in that the program would seem to
permit a meeting at thlS time.

If this meets with your approval, please so indicate

and efforts will be made to make the arrangements for facili-

" ties for the meeting and also notify other counsel concerned
g0 that we might have a full discussion of these cases.

i-.

Vepy truly yours,

e - 5 /4£E;9b5%£,~
. EUGEY ? COOK o

' _ The Attorney General
EC:et
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Honorable T. W. Bruton
Attorney General of North Carolina
Justice Building .

J_ Raleigh, North Carolina

Honorable Thomas B. Finan
Attorney General of Maryland .
1201 Mathieson Building '
10 Light Street

Baltimore 2, Maryland

Honorable Jack P. F. Gremillion
Attorney General of Louisiana
State Capitol

Baton Rouge, Louisiana

Honorable Daniel R. McLeod
Attorney General of South Carolina
Hampton Office Building

Columbia, South Carolina

Honorable MacDonald Gallion -
Attorney General of Alabama
State Capitol

Montgomery, Alabama

Honorable Watts E. Davis
Honorable Earl McBee
Assistant City Attorneys
City of Birmingham

City Hall

Birmingham, Alabama

Honorable W, H. Arnold
City Attorney of Greenville
Suite 103, Lawyers Bldg.
Greenville, South Carolina



September Term, 1960

WILLIAM L. GRIFFIN, et al

V.

STATE OF MARYLAND

Henderson
Hammond
Prescott
Horney

JJ.

Opinion by Horney, J.

Piled: June 8, 1961



This is a consclidated appeal from ten Judgments
and sentences to pay fines of one hundred dollars each,
entered by the Circuit Court for Montgomery County after
separate trials, each involving five defendants, on warrants
issued for wanton trespass upon private property in violation
of Code (1957), Art. 27, § 577.

The first group of defendants, William L. Griffin,
Marvous Saunders, Michael Proctor, Cecil T. Washington, Jr.,
and Gwendolyn Greere (hereinafter called the "the Griffin
appellants” or "the Griffins"), all of whom are Negroes, were
arrested and charged with criminal trespass on June 30, 1960,
on property owned by Rekab, Inc., and operated by Kebar, Ine.,
as the Glen Echo Amusement Park (Glen Echo or park). The
second group of defendants, Cornelia A. Greene, Helene D.
Wilson, Martin A, Schain, Ronyl J. Stewart and Janet A. Lewis
(hereinafter called "the Greene appellants"” or "the Greenes"),
two of whom are Caucasians, were arrested on July 2, 1960, also
in Glen Echo, and were also charged with criminal trespass.

The Griffins were a part of a group of thirty-five
to forty young colored students who gathered at the entrance to
Glen Echo to protest "the segregation policy that we thought
might exist out there." The students were equipped with signs
indicating their disapproval of the admission policy of the

park operator, and a picket line was formed to further implement



the protest. After about an hour of picketing, the five
Griffins left the larger group, entered the park and crossed
over it to the carrousel. These appellants had tickets
(previously purchased for them by a white person) which the
park attendant refused to honor. At the time of this inei-
dent, Rekab and Kebar had a "protection” contract with the
National Detective Agency (ageney), one of whose employees,
Lt., Praneis J. Collins (park officer), who is also a special
deputy sheriff for Montgomery County, told the Griffins that
they were not welcome in the park and asked them to leave.
They refused, and after an interval during which the park
officer conferred with Leonard Woronoff (park manager), the
appellants were advised by the park officer that they were
under arrest. They were taken to an office on the park grounds
and then to Bethesda, where the trespass warrants were sworn
out. At the time the arrests were made, the park officer had
on the uniform of the agency, and he testified that he arrested
the appellants under the established policy of Kebar of not
allowing Negroes in the park., There was no testimony to indi-
cate that any of the Griffins were disorderly in any manner,
and it seems to be conceded that the park officer gave them
ample time to heed the warning to leave the park had they
wanted to do so.

The Greene appellants entered the park three days
after the first incident and crossed over it and into a restaurant
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operated by the B & B Industrial Catering Service, Inec.,

under an agreement between Kebar and B & B, These appellants
asked for service at the counter, were refused, and were
advised by the park officer that they were not welcome and

were ordered to leave. They refused to comply by turning

their backs on him and he placed them under arrest for tres-
passing. Abram Baker (president of both Rekadb and Kebar)
testified that 1t was the poliey of the park owner and operator
to exclude Negroes and that the park officer had been instructed
to ask Negro customers to leave, and that if they did not, the
officer had orders to arrest them. There was no evidence to
show that the operator of the restaurant had told the Greenes
they were not welcome or to leave; nor was there any evidence
that the park officer was an mntlor the restaurant operator.
And while a prior formal agreement covering the 1957 and 1958
seasons had provided that the restaurant operator was subject to
and should comply with the rules and regulations concerning

the persons to be admitted to the park and that Kebar had
reserved the right to enforce them, the letter confirming the
agreement for the 1959 and 1960 seasons fixed the rentals for

1. The document was called an "agreement"; the operator of
the restaurant was referred to therein l= a “"concessionaire"
and was described in the agreement as a licensee"” and not
a "lessee”; yet the agreement called for the payment of
rent (payable bi-annwally) as well as a portion of the
gross receipts and a part of the county licensing fees
and certain other items of expense.
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that period and alluded to other matters, but made no reference
whatsoever, either directly or indirectly, to the prior formal
agreement -~ though there was testimony, admitted over objec-
tion, to the effect that the letter was intended as a renewal
of the prior lease ~- and was !sllent as to a reservation by
Kebar of the right to police the restaurant premises during
the 1959 and 1960 seasons,

On this set of faects, both groups of appellants
make the same contentions on this appeal: (1) that the
requirements for conviction under Art. 27, § 577, were not
met; and (11) that the arrest and conviction of the appellants
constituted an exercise of the power of the State of Maryland in
enforeing a poliey of racial segregation in violation of the
Pourteenth Amendment to the Constitution of the United States.

Trespass to private property is not a crime at
common law unless it is accompanied by, or tends to create, a
breach of the peace, See Krauss v, State, 216 Md. 369, 140 A,
2d 653 (1958), and the authorities therein cited. And it was
not until the enactment of § 21A of Art, 27 (as a part of the
Code of 1888) by Chapter 66 of the Asts of 1900 that a "wilful
trespass” (see House Journal for 1900, p. 322) upon private
property was made a misdemeanor. That statute, which has
remained unchanged in phraseclogy since it was originally

enacted, 18 now § 577 of Art 27 (in the Code of 1957), en-

rivate
titled “wanton trespass upon/p ," and reads in pertinent part:
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"Any person *** who shall enter upon or cross over
the land, premises or private property of any person
#*#» after having been duly notified by the owner or
his agent not to do so shall be deemed guilty of a
misdemeanor *##; provided [however)] that nothing in
this section shall be construed to include #** the
entry or crossing over any land when such entry or
erossing 1s done under a bona fide claim of right or
ownership ###, 1t being the intention of this section
only to prohibit any wanton trespass upon the private
land of others."

a t The Griff llant

(1)

The claim that the requirements for conviction were
not met is threefold: (a) that due notice not to enter upon
or cross over the land in question was not given to the appel~
lants by the owner or its agent; (b) that the action of the
appellants in doing what they did was not wanton within the
meaning of the statute; and (e¢) that what the appellants did
was done under a bona fide claim of right.

There was due notice so far as the Griffins were
concerned. 8Since there was evidence that these appellants had
gathered at the entrance of Glen Echo to protest the segregation
policy they thought existed there, 1t would not be unreasonable
to infer that they had received actual notice not to trespass
on the park premises even though it had not been given by the
operator of the park or its agent., But, even if we assume that
the Griffins had not previously had the notice contemplated by
the statute which was required to make their entry and crossing
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unlawful, the record is clear that after they had seafied
themselves on the carrousel, these appellants were not only
told they wﬁ unwelcome, but were then and there clearly
notified by the agent of the operator of the park to leave

and deliberately chose to stay, That notice was due notice

to these appellants to depart from the park premises forthwith,
and their refusal to do so when requested constituted an
unlawful trespass under the statute. Having been duly notified
to leave, these appellants hmrna right to remain on the premises
and their refusal te withdraw was a clear violation of the
statute under the circumstances even though the original entry
and crossing over the premises had not been unlawful. State v.
Fox, 118 s.B.2d 58 (N.C. 1961). Cf. Commonwealth v, Richardson,
48 N.E.2d4 678 (Mass. 1943). Words such as "enter upon" or
"eross over" as used in § 577, supra, have been held to be
synonymous with the word “trespass." See State v, Avent, 118
8.E.2d 47 (N.c. 1961).

The trespass was wantomiwithin the meaning of the
statute. Since the evidence supports a reasonable inference
that the Griffins entered the park premises and crossed over
it well lmowing that they were violating the property rights
of another, their conduct in so doing was clearly wanton,
Although there are almost as many legal definitions of the
word “wanton" as there are appellate courts, we think the Mary-
land definition, which is in line with the general definition

of the word in other jurisdictions, is as good as any. In
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Denfids v. Baltimove Transit Co., 189 Md. 610, 56 A.2d 813

(1948), as well as in Baltimore Tvansit Co. v. Faullmer, 179
Md. 598, 20 A.2d 485 (1981), 1t was said that the word “"wanton"

means “"characteriszed by extreme recklessness and utter dis-
regard for the rights of others." We see no reason why the
refusal of these appellants to leave the premises after having
been requested to do 8o was not wanton in that their conduct
was in "utter disregard of the rights of others.” Even though
their remaining may have been no more than an aggravating
ineident, it was nevertheless wanton within the meaning of
this eriminal trespass statute. See E:
Co., 63 So. 67 (Ala. 1913).

S8ince 1t was admitted that the carrousel tickets
were obtained surreptitiously in an attempt to "integrate" the
amusement park, we think the c¢laim that these appellants had
taken seats on the carrousel under a bona fide claim of right
is without merit. While the statute specifically excludes the

"entry upon or erossing over" privately owned property by a
person having a license or permission to do so, these appellants
do not come within the statutory exception, In a case such as
this where the operator of the amusement park -~ who had a right
to contract only with those persons 1t chose to deal with ~-
had not knowingly sold carrousel tickets to these appellants,

it is apparent that they had no bona fide eclaim of right to a
ride thereon, and, absent a valid right, the refusal to accept



the tickets was not a vioclatlion of any legal right of these
appellants. | : |
(11)

We come now to the consideration of the second
contention of the Jriffin appellants thet their arrest and
conviction constituted an unconstitutional exercise of state
power to enforoe racial segregation. We do not agree. It is
trﬁt,“br course, that the park offlcer -- in addition to baeing
an employee of the detective sgency then under contract to
protect and enforce, among other things, the lawful reacial
segregation pollcy of the operator of the amusement park ~- was
als® a specisl deputy sheriff, but that dual capacity did not
alter hla status as an agent or employee of the operator of the
park. As 8 speoial deputy sheriff, though he was appointed by
the county sherlff on the application of the operator of the
park "for duty in connection with the property” of such operator,
he was paid wholly by the person on whbtt'lccount the sppointment
was made and his power and authority as a specisl deputy W .

e limitod to the ares er the auuaau@nt psrk 3¢e nhntsameny j,;
Gounty Code (1555), B 2-91 As we see 1t, our deelsion in Drews
v, State, 224 Md. 186,167 A.2d 341 (1963), is controlling here,
The sppellants in that cass == in the course of participating
in & protest againat the rﬁaiai segregation pelicy of the owner
of an amusement park ~- were arrested for disorderly conduct
committed in the presence of regular Baltimore County police who
had been called to eject them from the park. Under similar

(8



9.

eircumstances, the appellants in this case -- in the progress
of an invasion of another amusement park as a protest against
the lawful segregation pelicy of the operator of the park -~
were arrested for criminal trespass committed in the presence of
& special deputy sheriff of Montgomery County (who was alsc the
agent of the park operator) after they had been duly notified

to leave but refused to do so. It fellows -- since the offense
for which these appellants were arrested was a misdemeanor com-
mitted in the presence of the park officer who had a right te
arrest them, either in his private capacity as an agent or
employee of the operator of the park or in his limited cepacity
as a special deputy sheriff in the amusement park (see Kauffman,
5 Md.L.Rev. 125, 149) -~ the
arrest of these appellants for a criminal trespass in this
manner was no more than if a regular police officer had been
called upon to make the arrest for a c¢crime committed in his
presence, as was done in the Drews case. As we see it, the
arrest and conviction of these appellants for a criminal tres-
pass as a result of the enforcement by the operator of the park
of its lawful policy of segregation, did not constitute such
action as may fairly be sald to be that of the State. The aection
in this case, a8 in Drews, was also "one step removed from State
enforcement of a policy of segregation and vioclated no consti-
tutional right of appellants.”

The judgments as to the Griffin appellants will be

affirmed,
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The Case Against The Greene Appellants

There is not enough in the record to show that the
Greenes were duly notified to leave the restaurant by the only
persons who were authorized by the statute to give notice. The
record discloses that these appellants entered the park and
cerossed over it into the restaurant on the premises, but
there was no evidence that the operator or lessee of the restaur-
ant or an agent of his either advised these appellants that they
were unwelcome or warned them to leave. There was evidence that
the park officer had ordered these appellants to leave, but it
is not m'mtg‘nt he was authorised to do so by the lessee, and
a new/SAEEENENES agreement for the 1959 and 1960 seasons having
been substituted for the former agreement covering the 1957
and 1958 seasons, the state of the record is such that it is
not clear that the lessor had reserved the right to continue
policing the leased premises as had been the case during the
1957-1958 period. Under these circumstances, it appears that
the notice given by the park officer was ineffective. There is
little doubt that these appellants must have known of the racial
segregation policy of the operator of the park and that they
were not welcome anywhere therein, but where notice for a
definite purpose is required, as was the case here, knowledge
is not an acceptable notice where the required notification is
incident to the infliction of a criminal penalty. 1 Merrill,
Notice, § 509. See also Woodruff v, State, 54 So. 240 (Ala.
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1911), where it wa® held (at p. 240) that "[1]n order to
constitute the offense of trespass after warning, 1t is
necessary to show that the warning was given by the person

in possession or his duly authorized agent." And see Payne
v, State, 12 5.w.2d 528 (Tenn. 1928), [a court cannot conviet
a person of a criwe upon notice different from that expressly
provided in the statute]. Since the notice to the Greens
appellants was insdequaie they should not have been convicted
of trespassing on Private property, and the judgmentsas to
them must be reversed.




April 12, 1961

Mr. James Lloyd Young, Clerk,
Court of Appeals,

Court of Appeals Building,
Annapolis, Maryland,

Dear Mr. Young:

Enclosed herewith pl certification signed by

the Clerk of the Gi, : : for Montgomery County,
Maryland, togethey 0 O of State's Exhibits

8A and 8B, which/we 'n "‘ vidence during the trial
in the Circuit G tgomefy Oounty. Maryland, of the

case which now 4pb !* ] L, Griffin, et al, vs.
i . ~ a Green, al, vs, State of
peala of lhryland, No. 248

ou 11 eagse find the ncrtui.nation and the photo
s with record in the aforesaid case No. 248. 3
Very truly yours,

/ ) I %»c, /“/%/

J 8 S m11£f.' Jl‘.,
JSM: MDW Asdistant State's Attorney

cc-Assistant Atty. General
1201 Mathieson Bldg.
Baltimore 2, Md,

Claude B. Kahn, Esq.,
¢/o Charlotte, Hydeman and Berman,
’19 - l‘th St- I.ﬂ'.



MANDATE
Court of Appeals of Maryland

No. 248 , September Term, 19 60

2 Appeals in One Record from the Circuit
Court for Montgomery County.

Filed: November 16, 1960,

June 8, 1961: The judgments against the
Griffin appellante are affirmed; the
Judgments against the Greene appellants
are reversed; the Griffin appellants

V. shall pay one-half of the costs; and
Montgomery County shall pay the other
one-half. Op. Horney, J.

State of Maryland July 6, 1961: Petition to stay mandate
filed.

July 7, 1961: Amended petition to stay
mandate filed and granted and mandate
stayed in the appeal of Griffin
appellants.

Cornelia A. Greene,
Helene D. Wilson,
Martin A, Schain,
Ronyl J. Stewart and
Janet A. Lewis

STATEMENT OF COSTS:

All costs shown on this mandate are one-half of the original amounts.

Record $ 10.00
Steno. costs 182.15
Filing Record on Appeal . . . . . . . . . . . . . $ 10,00
Printing Brief for Appellant i oW R o o8& v o8 e om owm ow o« NP0
Reply Brief B % 8 & @ A e W

Portion of Record Extract — Appellant

Appearance Fee — Appellant . . . . 5.00
Printing Brief for Appellee . . cox v ow ow ok ow o ow = Ofe3D
Portion of Record Extract — Appellce R
Appearance Fee — Appellee . . . . . . . . . . . . . 5,00

STATE OF MARYLAND, Sct:
I do hereby certify that the foregoing is truly taken from the record and proceedings of the said

Court of Appeals.
In testimony whereof, I have hereunto set my hand as Clerk and affixed

the seal of the Court of Appeals, this twelfth
day of July ) 4. D. 19 61.

L A S
._'///é‘:_, ‘:J,r‘.. 7 ,f”___f b—"—?
Clerk of tke.._é_a—z;r"t of Appeals of Maryland.

Costs shown on this Mandate are to be settled between counsel and NOT THROUGH THIS OFFICE




September 6, 1961

Joseph H., Sharlitt, E=sq.
Lee M, Hydeman, Esq.,
Claude B, Kahn, Eaq.
1632 K Street, N, W,
washmgtm 6’ D. c.

Re: GOriffin vs, Maryland

Deaxr Sirs:

I am enclosing a copy of the Respondent's Brief in
Opposition in the above entitled matter,

Very truly yours,

Clayton A. Dietrich
~Assistant Attorney General

CAD:{fz
Encl, 1



September 6, 1961

Thurgcod Marshall, Esq.
Jack QGreenberg, Esq.

James M, Nabrit, III, Esq.
10 Columbus Circle

New York 19, New York

Re: @riffin vs. Maryland
Dear Sirs: | | |
I an enclosing a copy of the Respondent’s Brief in
Opposition in the above entitled matter.

8 Very truly yours,

Clayton A; Districh
Assistant Attorney General

CAD3iffz
Encl. 1



August 11, 1961

Hon, Frederick Gray
Attorney General of Virginia
Supreme Court Bullding
Richmond 19, Virginia

Dear General Gray:

Two petitions for certiorarl against the State of
Harzland are pending in the Supreme Court of the United

States, The first case, Drews v. land (No. T71),
involves a conviection of e against
persons inv a segregated private amusement k. The

second case, Griffin v, gggﬁlund (No, 287), involves a
conviction o ass ag persons who invaded a
private amusement park.

In the petitions for certiorari, Randolph v. Virginia
No, 248) is noted, Apparently there is a2 ¢ 3}
terest between V a and Maryland in this matter. It
would be to our mutual benefit to be aware of each other's
position,

We should appreciate your sending us a copy of both
briefs and any printed appendices in the Randolph case.

Sincerely,

Clayton 2, Dietrich \
CAD:k Assistant Attorney General



August 11, 1961

Hon, Jack P. F. Gremillion
Attarney General of Louislana
State fapitol

Baton Rouge, Loulslmia

Deaxr General Gremillion:

Two petitlonas for certiorsri agalnst the State of
Maryland are pending in the Supreme Court of the United States,
The first case, Drews v, Maryland (o. 71}, iavolves a
conviction of diSTUTDINg the peace against persons invading
a segregated private amusement park, The second case,

@riffin v, Maryland {(No. 287), involves a conviction of treaspass
AgZalinsc persons wno invaded a private amusement park,

In the petitions for certiorari, the cases of Garner v,
Louisiana {No, 26;, Briscoe v, Loulsiana (No, 27) and Hoston v.
Louldtana (No. 28) were noted, Apparently there 13 a community of
Interest between Louisiana and Maryland in this matter, It
would be o our mutual benefit to be aware of each other's
position,

We should appreciste your sending us a copy of both
briefs and any printed appendices 1ln the above clted cases,

31qcerely,

- Clayton A, Dietrich
. Asslstant Attorney General
CAD sk



August 11, 1961

Hon, T. Wade Bruton

Attorney General of North Carolina
Department of Justice Building
Raleigh, North Carolina

Dear General Bruton:

Two petitions for certiorari against the State of
Maryland are pending in the Supreme Court of the United
States, The first case, Drews v land (No. 71),
involves a conviction of ace against
persons inva a segregated private amusement park, The
second case, Griffin v, land (No, 287), involves a
conviction of trespass i%%ggaﬂ persons who invaded a
private amusement park,

In the petitions for certiorarl, Avent v, North Carolina
(No. 85) is noted, Apparently there Is a ¢ )
interest between North Carolina and Haryland in thiu matter,
It would be to our mutual benefit to be aware of each
other's position,

We shoudld appreciate your sending us a copy of both
briefs and any printed appendices in the Avent case.

Sincerely,

Clayton A, Dietrich
Assistant Attorney General
CAD:k



September 5, 1961

Mr, Harry J. Kron, Jr.
Assistant Attorney General
Department of Justice
Baton Rouge, Louisiana

Re: Garner v, Louisiana, No. 26
Briscoe v, Louisiana, No, 27

Hoston v, Louisiana, No, 28
Dear Mr, Kron:

This will acknowledge and thank you for your letter
of August 15, 1961,

A].:goush‘ we ha:e got huid from thotm:trict Attgmey
coneerning the Garner et al Appeal, we find that our Deputy

had a copy of the Jurisdictional Statement and Motion to Dismiss.
We have no extra coples of the Petition For Certiorari in the
Griffin case, but I am enclosing a copy of our Brief in Opposi-
Tion for your information,

We find your Brief in Opposition very informative and
helpful.

Very truly yours,

Clayton A, Dietrich
Assistant Attorney General

CAD:ffz
Enec, 1



State of Lonistana
DEPARTMENT OF JUSTICE

Waton Rauge
August 15, 1961

Jlack P.F.GREMILLION

ATTORNEY GENERAL

Honorable Clayton A, Dietrich
Assistant Attorney General
State Law Department

State of Maryland

10 Light Street

Baltimore 2, Maryland

Dear Mr. Dietrich:

Re: Garner v. Louisiana, No. 26
Briscoe v. Louisiana, No. 27
Hoston v. Loulslana, No. 28

We are in receipt of your lstter of August 11,
in which you ask for copies of briefs in the captioned
cases.,

These cases are being handled by the office of
the District Attorney for the 19th Judicial District, State
of Louisiana, and I have transmitted your request to him.
so that the information you requested may be forwarded to yowu
forthwith. I am sure you will hear from him in due course,

With kindest personal regards, I am

Sincerely yours,

Harry J. Kron,

HIX/ea



September 5, 1961

Mr, Ralph Moody

Assistent Attorney General
Department of Justice
Raleigh, North Carolina

Dear HI‘. Moody'

' This will acknowledge and thank you for your letter
of August 17, 1961 enclosing your three Briefs in Opposition
in Avent et al, We find the brilefs very informative and help--
ful,

Although we havé'no extra coples of the Petition for
Certiorari in the Qriffin case, we are enclosing a copy of our
Brief in Opposition,

Very truly yours,

Clayton A, Dietrich
Asglstant Attorney General

CAD:ffz
Enecl, 1



STATE OF NORTH CAROLINA

THOMAS WADE BRUTON HARRY W. McGALLIARD
ATTORNEY GENERAL DEPARTMENT OF JUSTICE PEYTON B. ABBOTT
RALPH MOODY
RALEIGH F. KENT BURNS

LUCIUS W, PULLEN
H. HORTON ROUNTREE

17 August 1961 THOMAS L. YOUNG

HARRISON LEWIS
G. ANDREW JONES, JR.

ASSISTANT ATTORNEYS GENERAL

Mr. Clayton A. Dietrich
Assistant Attorney General
State of Maryland

10 Light Street

Baltimore 2, Maryland

Dear Mr. Dietrich:

Thank you for your letter informing us of your two cases in
the Supreme Court of the United States for disorderly conduct and tres-
pass as related to amusement parks.

In accordance with your request I am sending you copies of our
briefs in opposition to petition for certiorari. Inasmuch as we have three
cases now pending in the Supreme Court of the United States I would
appreciate it if you would send copy of your briefs, and thisaffice will
be glad to cooperate with you in support of your position in any way

possible.

Yours very truly,

T. W. BRUTON

Attorpey General P

>
Iph Moody

Assistgnt Attorney Gener

RM:cap

Enclosures



Supreme Court of the Wnited States

QOCTOBER TERM, 19

Petitioners,

vs. . N ..‘ | o, 2?7

- _STATE OF MARYLAND,

“Respondent.)

To ThomaSB"Flnan, Counsel for Respondent

You ase mrrEBY NOTIFIED that the petition for writ of certiorari in the above-entitled and

numbered case was filed in the Supreme Court of the United States on the ... 4%th. ... day of
Auqust, , 19.61

" The record filed pursuant {o the requirement of Rule 21 (1} consists of:

Brief. and Record Extract of Appellants, filed in Clexrk's .

Office on February 8, 1961 e

Opinion _of Court of Appeals, June 8,.1961

(If the record was printed for the use of the court below, state here whether you have or
have not filed nine copies as permitted by Rule 21 (4).) :

Xes

L Ge

""""" T Gaunsel for Hetitioner .

Joseph L. Rauh, Jr.
Rauh and Levy

1631 K Street, N. W,
Washington 6, D, C,

Form 75 (1-58—10M)




e o Office of the Clerk
5@@ @ourt of the nited States

Wassivoron 25, D. C.,_ September 6, , 195__1
GRIFFIN, ET AL., v. MARYLAND Case No. 287, 0. T. ‘6L

Receipt is acknowledged of 40 copies of Brief in Oppositior
together with your formal appearance and certificate
of service of your brief in opposition.

JAMES R. BROWNING,
y .o Clerk.
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September 6, 1961

Honorable Clayton A. Dietrich
Assistant Attorney General
State Law Department

10 Light Street

Baltimore 2, Maryland

Re: Griffin, et al.
V.
State of Maryland

Dear Mr. Dietrich:

I am writing to express my appreciation for your
letter of September 5, 1961, in which you enclosed a copy
of the Brief in Opposition which you have filed in the Su-
preme Court of the United States in the above captioned
matter. I regret that we do not have additional copies
of the Petition for Writ of Certiorari in the case of
Randolph v. Commonwealth, and no Brief in Opposition to
such petition was filed by this office in that case.

Thanking you again for your consideration in this
matter, I am

Very truly yours,

@ G i

R. D. McIl%aine, III
Assistant Attorney General
RDM: MVH



THE COURT OF APPEALS = ;ANNAPOLIS. MARYLAND

July 10, 1961

Joseph H. Sharlitt, Esq.
Attorney at Law

919 - 18th Street, N. W.
Washington, D, C.

Dear Mr. Sharlitt:

The court has canaidnmd your
“Amended Petition to Stay " filed on July

Ts 1961 in the case ot gzn* %u'rinl et %
%a 1",! of % 2 i,
[%)

r your omtion, thil mndtd petition m
grantcd on July 7, 1961,

It is requested that you advise this
office when an al 1s actually filed in this matter
with the United States Supreme Court.

Very truly yours,

J. LLOYD YOUNG

Clerk

JLY/ojr
Enclosure
ec: Charles T. Duncan, Esq.
Orfice of the Attorney General,”
Att'n: Clayton A. Dietrich, Esq.
Leonard Kardy, Esq., State's Attorney,
Montgomery County



| IN THE
COURT OF APPEALS OF )
| SEPTEMBER TERM, "
\ S O
N OIS
NO, 248 &\G,Q o \\G'E\;ﬁ:{\}
0
O
Willam L, Griffin, et al., Appellants, \,\f*‘ge@
Q
Ve. QQGES.
State of Maryland, Appellee,
and

Cornelis Greene, et al,, Appellants,

vs
State of Maryland, Appellee.

Comes now appellants William L, Griffin, Marvous
Saunders, Michael Prector, Ceclil T, Washingten, Jr., and
Guendolyn Greene, by their undersigned attorneys and move
this Court to stay the issuance of its mandate in the
sbove entitled cause inseofar as the same effects the above
sentioned appellants pending the outeome of a further
appeal in this matter te the United States Supreme Court
t0 be taken to the United States Supreme Court wishin 950
days of June 8, 1961,

/8/ Joseph H, Sharlitt

Joseph W, Sharlitt

/8/ Claude B. Kahn

3 Freyman Drive
Chevy Chase, Maryland
Attorneys !‘rlnnuml

| \////ff/ Amended petition granted.
/8/ F. W. Brune,

July 7, 1961.
Chief Judge.

Iee M, Hydeman
Of Counsel
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IN THE COURT OF APPEALS OF MARYLAND

WILLIAM L, GRIFFIN, et al,
Appellants,
vs. 3881 Criminals, et al
STATE OF MARYLAND,

Appellee,

CORNELIA GREEN, et al,
Appellants,

v'.
3878 Criminals, et al

| STATE OF MARYLAND,

)
)
)
)
)
)
)
)
)
)
and )
)
)
)
)
)
)
)
)
)
)

Appellee.

STIPULATION

It is hereby stipulated by and between the respective
parties, as indicated by the endorsement of their respective
counsel hereinbelow, that the time in which to file Appellants’
brief be and it is hereby extended to and including February 8,
1961.

Tlaude B. Kahn
Co-Counsel for Appellants

8532 Freyman Drive
Chevy Chase, Maryland
Telephone: EXecutive 3-3675

or orney e a
of the State of Maryland



WILLIAM L. GRYIFFIN, et al
IN THE

\ COURT GOF APPEALS OF MARYLAND

No. 248

STATE OF MARYLAND September Term, 1960 .-

e el B B ol S B e s e

STIPULATION

MR. CLERK:

It is stipulated by the parties to the above entitled caase,
through thelr respective counsel, that the time for filing the
Appellee’s Brlef be and the same 1ls hereby extended to and
including April 4, 1961. B

Claude B, kahn
Attorney for Appellant

-

Clayton A, Uletrich
Asslstant Attorney General
Attorney for Appellee

|




Uourt of Appeals of Maryland

No. 248  September T 19..60
%5 Appeais in One Record

\
William L. Griffin, et al Charles T. Duncan
S Joseph H, Sharlitt

VS. Attorneys for Appellant g

State of Mary.and C. Ferdinand Sybert
Leonard T. Kardy
Attorneys for Appellee

MARYLAND, Sct:

I Hereby Certify, that on the ........ sixteenth day of ........ November oo
nineteen hundred and ... . 83X%y I received from the ... Glerk of the Circuit
LCourt for Montgomery 2ount¥Transcriptof Record tothe Court af Appeals of Maryland
in the above entitled cause.

Brief for Appellant due to be filed ........._.. ... December 27 . 1960

LlpedTon Tebort 18] ] AL P s

'&/ Clerk of the Court of Appeals of Maryland.
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Court of Appeals of Maryland

No. 248, September Term, 1960—Filed June 8, 1961

WILLIAM L. GRIFFIN ET AL. AND
CORNELIA A. GREENE ET AL.
VB.

STATE OF MARYLAND

Two appeals in one record from the Circuit Court for Mont-
gomery County. James H. Pugh, Judge.

Argued by Charles T. Duncan, (Claude B. Kahn, both of
Chevy Chase, Maryland, and Joseph H. Sharlitt and Lee M.
Hydeman, both of Washington, D. C., on the brief), for ap-
pellants,

Argued by Clayton A. Dietrich, Assistant Attorney General,
(Thomas B, Finan, Attorney General, both of Baltimore, Mary-
land, and Lconard T. Kardy and James S, McAuliffe, Jr.,
State’'s Attorney, and Assistant State's Attorney, respectively,
for Montgomery County, both of Rockville, Maryland, on the
brief), for appellee,

Argued before HENDERSON, HAMMOND, PRESCOTT,
HORNEY and MARBURY, JJ.

Criminal Law — Wanton Trespass — Begregation At Amusement

Park — Notice,

A group of Negroes entered a segregated amusement park in
Montgomery County. They were asked to leave, but refused; where-
upon the park officer, who was also a deputy sheriff placed them
under arrest and they were later charged with trespass. Beveral
days later another group entered the restaurant, operated by a
concessionaire of the amugement park, and were told by the park
policeman to leave, and were arrested by him. There was no evi-
‘dence that the park police was an agent of the restaurant operator.

HELD: The first group were guilty of wanton trespass upon
private land, The second group, however, were not notified by the
restaurant owner, or &ny agent of his, to leave the premises, and
they should not have been convicted.

Judgments against the Griffin appellants affirmed; judgments
against Greene Appellants reversed.

HORNEY, J.—

This is a consolidated appeal)for the 1959 and 1960 seasons fixed
from ten judgments and sentences |the rentals for that period and al-
to pay fines of one hundred dollars };gligfgﬁe;:ehi:hﬁl;?:::;, [;‘;tth::,agf
each, entered by the Cirenit Court| ectly or indirectly, to the prior
for Montgomery County after sep-|formal agreement—though there
arate trials, each involving five de-|was testimony, admitted over ob-
fendants. on warrants issuwed for Jection, to .the eif.‘EEc*t that the letter

: was intended as a renewal of fhe
wanton trespass upon private prop- prior lease—and was silent as to a
erty in yiolation of Code 1'1!1.'»7}'|reservat1011 by Kebar of the right
Art, 27, § 57T, 1'-{! ]?Gli(!ti; ttllg_;eatadn;g'gg premises
The first group of defendants, “UFHE he 1909 an PEREUIES:
William F. Griffin, Marvous Saun.| ,On this set of facts, both groups
ders, Michael Proctor, Cecil T. °F appellants make the same con-
Washington, Jr, and Gwendolyn fentions on this appeal: (i) that
Greene (hereinafter called “thel the requu-emeutf for conviction bl
Griffin appellants” or “the Grif-[‘l"r Art. 27, § 577, were not met;
fins”), all of whom are Negroes, 1 (ii) that the arrest and con-
were arrested and charged with)

\'ictgm of the appellants consti-
3 tuted an exercise of the power of
criminal trespass on June 30, 1960, | ;o "g 000 o Maryland in enforein
on property owned by Rekab, Ine., T b s staT : Ig
and operated by Kebar, Inc,, as the |2, POHCY CF segregation In
Glen Fcho Amusement Park (Glen violation of the Fourteenth Amend-
Echo or park). The second group

ment to the Constitution of the

of defendants, Cornelia A. Greene, | URited States. ) 2
Helene D. Wilson, Martin A,| Trespass to private property is
Schain, Ronyl J. Stewart and 10f & crime at common law unless
Janet A. Lewis (hereinafter ealled it 18 accompanied by, or tends to
“the Greene appellants” or ‘“the create, a breach of the peace. See
Greenes”), two of whom are Cau-' Arauss vs. Stafe, 216 Md. 369, 140
casians, were arrested on July 2, 4. 2d 653 (1958), and the authori-
1960, also in Glen Kcho, and were ties therein cited. And it was not
also charged with criminal tres- Until the enactment of § 21A of
pass. Art, 27 (as a part of the Code of

D S e - 11888} by Chanter 66 of the Acts of

e U}

synonymous with the word “tres-
pass.” See State vs, Avent, 118
S.E. 24 47 (N.C. 1961).

The trespass was wanton within
the meaning of the statute., Since
the evidence supports a reasonable
inference that the Griffins entered
the park premises and erossed over
it well knowing that they were
violating the property rights of
another, their condnet in so doing
was clearly wanton. Although|
there are almost as many legal,
definitions of the word “wanton”
as there are appellate courts, we‘
think the Maryland definition,
which iz in line with the general
definition of the word in other
jurisdictions, is as good as any. In
Dennis vs. Baltimore Transit Co.,
189 Md. 610, 56 A. 24 813 (1948),
as well as in Baltimore Transit Co.
vs. Faulkner, 179 Md. 598, 20 A.
2d 485 (1941), it was said that the
word “wanton" means “character-
ized by extreme recklessness and
utter disregard for the rights of
others."” We see no reason why the
refusal of these appellants to leave
the premises after having been re-
quested to do so was not wanton
in that their conduet was in “ntter
disregard for the rights of others.”
iven though their remaining may
have been no more than an aggra-
vating incident, it was neverthe-
less wanton within the meaning of
this eriminal trespass statute. See
Bz Parte Birmingham Realty Op.,
63 So. 67 (Ala. 1913).

Since it was admitted that the
carrousel tickets were obtained
surreptitiously in an atfempt fo
“integrate” the amusement park,
we think the claim that these ap-
pellants had faken seats on the
earrousel under a bona fide claim
of right is without merit. While
the statute specifically excludes
the “entry upon or crossing over”
privately owned property by a per-
son having a license or permission
to do so, these appellants do not
come within the statutory exeep-
tion. In a case such as this where
the operator of the amusement
park—who had a right to contraect
only with those persons it chose to
deal with—had not knowingly sold
carrousel tickets to these appel-
lants, it is apparent that they had
no bona fide claim of right to a
ride thereon, and, absent a wvalid
right, the refusal to accepi the
tickets was not a violation of any
legal right of these appellants.

(ii)

We come now to the considera-
tion of the second contention of
the Griffin appellants that their
arrest and convietion constituted
an unconstitutional exercigse of
state power to enforce racial segre-
gation. We do not agree. It is true,
of course, that the park officer—
in addition to being an employee
of the detective agency then under
contract to protect and enforee,
among other things, the lawful
racial segregation policy of the
operator of the amusement park—

was also n special deputy sheriff,

appellants that fhey were unwel-
come or warned them to leave.

There was evidence that the park

officer had ordered these appellants
to leave, but it is not shown that
he was authorized to do so by the
lessee, and a new written agree-
ment for the 1959 and 1960 sea-
sons having been substituted for
the former agreement covering the
1957 and 1958 seasons, the state of
the record is such that it is not
clear that the lessor had reserved
the right to eontinue policing the
leased premises as had been the
case during the 1957-1958 period.
Under these circumstances, it ap-
pears that the notice given by the
park officer was ineffective. There
is little doubt that these appel-
lants must have known of the
racial segregation policy of the
operator of the park and that they
were not weleome anywhere there-
in, but where notice for a definite
purpose is required, as was the case
here, knowledge is not an acecept-
able notice where the required noti-
fieation is incident to the infliction
of a ecriminal penalty. 1 Merrill,
Notice, § 509. See also Woodruff
vs. State, 54 So. 240 (Ala. 1911),
where it was held (at p. 240) that
“[i]n order to constitute the of-
fense of trespass after warning, it
is necessary to show that the
warning was given by the person
in possession or his duly author-
ized agent,” And see Payne wvs.
State, 12 8. W. 2d 528 (Tenn.
1928), [a court cannot convict a
person of a crime upon notice dif-
ferent from that expressly pro-
vided in the statute]., Bince the
notice to the Greene appellants
was inadequate they should not
have been convicted of trespassing
on private property, and the judg-
ments as to them must be reversed.

The judgments against the Grif-
fin appellants are afirmed; the
judgments against the Greene ap-
pellants are veversed; the Grifiin
appellants shall pay one-half of
the costs; and Montgomery County
shall pay the other one-half.

(1) 'The doenment wag called an
“agreement” ; the operator of the res-
taurant wag referred to therein as a
“eoncesgionaire” and was described in
the agr tas a "I " and not
a “lessee”; yet the agreement called
for the payment of rent (payable bi-
annunlly) as well as a portion of the
frrosa receipta and a part of the county
ieensing fees and certain other items
of expense,

PROPERTY SALES
p “\'tilmﬂe(k -ne‘:'ff]rs‘;;ﬂ gﬁg:'itor.
113 East Baltimore Street.
TRUSTEE’S SALE
' OF
VALUABLE LEASEHOLD
413 MAUDE AVENUE

By virtue of a decree of the Cireuit
Court_of Ba:lﬁrmema Cil;yé the under-

signed, Trustee, will 1 at public
anction. on the aromises. nn

PROPERTY SALES

PROPERTY SALES PROPERTY SALES

Willlam C. Rogers, Solicitor,
The Rogers Building,
113 Bast Baltimore Street.

TRUSTEE’S SALE
OF
VALUABLE LEASEHOLD
PROPERTIES
1151 And 1153 EAST
BALTIMORE STREET

By virtue of a decree of the Circult
Court of Baltimore City, the under-
signed, Truostee, will sell at publie
anction, on the premises, on

MONDAY, JULY 81, 1861,

BEGINNING AT 3 O'CLOCK P. M.
ALLTHOSE TWO LOTS OF
GROUND AND THE IMPROVE-
MENTS thereon, situate in Baltimore
City, and deseribed as follows:

eginning for the first thereof on
the southernmost side of Baltimore
dtreet at the distance of 81 feet west-
erly from the corner formed by the
intersection of the southernmost side
of Baltimore street and the western-
most side of Central avenue which
place of beginning is at the end of
the third or westernmost outline of
the whole paree]l of ground conveyed
by Charles Ridgely of Hampton and
wife to Joseph Friedenwald by deed
dated May 10, 1809, and reecorded
among the Land Records of Baltimore
City in GR No, 421, folio 410, thence
easterly bounding on the southern-
most side of Baltimore street 15 feet
+ inches more or less to the center of
A partition wall dividing the house
erected on the ground now being de-
seribed from the house adjoining on
the east conveyed by the said Frieden-
wald to Henry Werner thence south-
easterly through the center of sald
partition wall 30 feet to the end
thereof thence southerly parallel with
Central avenne 3) feet 4 inches more
or less to an mlley or court about 10
feet wide leading into Central avenue
and Watson street said alley to be
forever kept open for the use of the
property adjoining and bound there-
on according to its original dedication
and also for the use of this property
thence westerly bounding on said
alley with the use right and privilege
of the same In common 23 feet more
or less to the said 3rd or westernmost
outline of the whole ground aforesaid
and thence northerly with sald out-
line and bounding thereon 78 feet
more or less to the place of begin-
ning. The ngrovaments thereon being
known asg 1151 Hast Baltimore street,

Subject to an annual irredeemable
ground rent of and improved by
a THRER-STORY BRICK DWELL-
ING WITH STOREFRONT.

Beginning for the second thereof on
the southeasternmost side of Baltl-
more street at the distance of 51 feet
B Inches sonthwesterly from the corner
formed by the intersection of the
southeasternmost side of Baltimore
street with the west slde of Central
avenue (formerly called Canal street)
which place of beginning is at the
northwest corner of the 3rd brick
house counting westerly from Central
avenue thence running westerly bind-
ing on Baltimore street 14 feet more
or less to the 5th house counting
westerly from Central avenne thence
southeasterly binding on last men-
tioned house 30 feet to southeastern-
most corner of the same thence south-
erly parallel with Central avenue 89
feet 4 inches to north side of alley or
court 12 feet 6 Inches wide thence
easterl{ binding on said alley or
court 13 feet to the yard belongin
to the house first herein menﬂoneﬁ
thence northerly E‘jaral]el with Central
avenue and binding on said wyard 40
feet 6 inches to southwesternmost
corner of the house first above men-
tioned and thence northwesterly bind-
Ing on sald house 30 feet to begin-
:gns.t Enown asg 1153 Hast Baltimor

reet,

e e e e il

SAMUEL J. AARON, BSelicitor,
110 East Lexington Street,
Baltimore 2, Maryland.

TRUSTEE’S SALE OF
VERY VALUABLE FEE-SIMPLE WATERFRONT
AND FARM PROPERTY
Containing 78 Acres of Land More Or Less
SITUATE ON KENT ISLAND,
QUEEN ANNE’S COUNTY, MD.

VALUABLE FEE-SIMPLE DWELLING PROPERTY
205 BALTIMORE AVENUE

TOWSON, BALTIMORE COUNTY

VALUABLE FEE-SIMPLE GARAGE AND
WAREHOUSE PROPERTY

3718, 3722, 3724 AND 3726 HICKORY AVENUE
BALTIMORE CITY

VALUABLE FEE-SIMPLE WAREHOUSE
PROPERTY

1115-17-19 LOW STREET
BALTIMORE CITY

_ By virtue of a decree of the Circult Court No. 2 of Baltlmore City,
(T0C—140) the undersigned trustee, will sell at public auction, on the
respective premises, on

WEDNESDAY, AUGUST 16, 1961

AT THE HOURS HEREINAFTER MENTIONED

AT 12 O0°CLOCK NOON

8 ACRE WATERYRONT FARM, DWELLINGS AND BUILDINGS

The farm is situated in Queen Anne's County, Kent Island, has about
2,000 feet of waterfront, more or less, situnted directly on Coxes Creek, has 78
acres suitable for a home and farm. Imfrovud hiv 1%-STORY SHINGLE
COTTAGE, six rooms, bath,ﬁas and electrie, septic tank, boat house, GA-
RAGE ATTACHED T0O HOUSE, large stone grill, barn and other small
building. Consists of 65 acres more or less, of tiflable soil and 13 acres maore
or lese, of woodland. Also fronts on main highway. The property is de-
scribed as follows:

Situate, lying and being in the Fourth Election District of Queen Anne
County, State of Maryland, and described as follows: Beginning for the same
at the water's edge of Coxes Creek and at the distance of 35 feet south T1
degrees 41 minutes west from a locust post heretofore planted at the begin-
ning of the land which by a deed dated February 8, 1915, and recorded
among the Land Records of Queen Anne County in Liber WI'W No. 6, folio
500, ete., was conveyed by Dora H. Miles et al. to Blizabeth B. Lowery: and
running thence bounding on the ontline of sald land the five following
courses and distances, viz: north T1 degrees 41 minutes east 800 feot to a
post, nmorth 71 degrees 50 minutes east 1224-8/10 feet to a stake, north &6
degrees 57 minutes east 220-2/10 feet to a marked White Oak; thenee north
45 degrees 25 minutes east 349-3/10 feet to a post and south 64 degrees 23
minutes east 196-56/100 feet to the centre of the Public Road leading from
Chester to Coxes’ Creek Neck; thence bounding on the centre of sald road,
north 17 degrees 19 minutes east 58-5/10 feet:; thence running for lines of
division now made the two following courses and distances, viz: south T4
degrees 11 minutes east 225 feet to a stake and north 17 degrees 30 minutes
east 52-5/10 feet to the land now belonging to Charles F', Watkins; thence
binding on said land the four follawlng courses and distances, viz: south 74
degrees 11 minutes east 65 feet; north 17 degrees 30 minutes east 52-5/10
feet, north 74 degrees 11 minutes west 65 feet, and north 17 degrees 30 minutes
east 52-5/10 feet to the land which by a deed dated Januvary 22, 1921, and
recorded among the Land Records aforesaid in Liber JFPR No. 6, follo 400,
etc.,, was conveyed b‘g' Elizabeth L. Rapp to T. Herman Palmer; thence
bcundi.nﬁ on said land, north 17 degrees 30 minutes east 52 feet to Intersect
the south 75 degrees east 401 foot line of the land conveyed as aforesaid by
Dora H. Miles et al. to Elizabeth E. Lowery; thence bounding on the outline
of said land the four followlng courses and distances, viz: south 74 degrees
11 minutes east 170 feet to a post, south 5 degrees 9 minutes west 485 feet
to a stone on the north side of a road, south 19 degrees 16 minutes west
613-3/10 feet to a stake and north 68 degrees 45 minutes west 484 feet to the
centre of the aforesald Public Road leading from Chester to Coxes' Creek
Neck; thence bounding on the centre of said road, south 17 degrees 10
minutes west 302 feet; thenee bounding pn the outlines of the land conveyed
as aforesaid by Dora H. Miles et al. to Elizabeth BE. Lowery, north 87 degrees
4 minutes west 17 feet, south 32 degrees 55 minutes west 530 feet to a stake,
and south 42 degrees west bounding on the centre line of a ditch there
sitnate 453-7/10 feet to the waters of Lewes Cove; thenee bounding on the
waters of said Cove and the waters of Coxes Creek the seventeen ollowing
courses and distances, viz: south 60 degrees 44 minutes west 105-8/10 feet.
south 56 degrees 30 minutes west 227-4/10 feet, south 52 degrees 35 minutes
west 214 feet, south 68 degrees 33 minutes west 185-0/10 feet, south 78 degrees
42 minutes west 163-2/10 feet, north 36 degrees minutes west 125 feet,
north 30 degrees 2 minutes east 47-6/10 feet, north 295 feet, north 21 degrees
15 minutes west 115-9/10 feet, north 34 degrees 24 minutes west 88-7/10 feet,
north degrees 42 minutes west 208 feet, north 22 degrees 48 minutes west
146-7/10 feot. north 62 degrees 8 minutes west @0 feet, north 22 degrees B




group of thirty-five to forty young
colored students who gathered at
the entrance to Glen Echo to pro-
test “the segregation policy that'
we thought might exist out there.” |
The students were equipped with

OO W I P Y

1900 that a “wilful trespass” (see
House Jowrnal for 1900, p. 322)
upon private property was made a
misdemeanor, That statute, which
has remained unchanged in phrase-
ology since it was originally en-
acted, Is now § 577 of Art. 27 (in

signs indieating their disapproval
of the admisgion policy of the park
operator, and a picket line was
formed to further implement the
protest. After about an hour of
picketing, the five Griffins left the
larger group, entered the park and
crossed over it fo the carrousel,
These appellants had tickets (pre-
viously purchased for them by a
white person) which the park at-)
tendant refused to honor. At the
time of this incident, Rekab and
Kebar had a “protection” contract
with the National Deteetive,
Agency (agency), one of whose|
employees, Lt. Francis J. Collins
(park officer), who is also a special |
deputy sheriff for Montgomery |
County, told the Griflins that they |
were not welcome in the park and
asked them to leave. They refused, |
and after an interval during which:
the park officer conferred with|
Leonard Woronoff (park man-| :
ager), the appellants were ndvised‘ (i)
by the park officer that they were| The cluim that the requirements
under arrest. They were taken to'for conviction were not met is
an office on the park grounds and, threefold: (a) that due notice not
then to Bethesda, where the tres-|to enter upon or cross over the
pass warrants were sworn out, At land in gquestion was not given to
the time the arrests were made, the appellants by the owner or its
the park officer bad on the uniform agent; (b) that the action of the
of the agency, and he testified that appellants in doing what they did
he arrested the appellants under was not wanton within the mean-
the established policy of Kebar of ing of the statute; and (e) that
not allowing Negroes in the park.:what the appellants did was done
There was no testimony to indicate under a bona fide claim of right.
that any of the Griffins were dis-| There was due notice so far as
orderly in any manner, and it the Griffins were concerned. Since
seems to be conceded that the park there was evidence that these ap-
officer gave them ample time {0 pellants had gathered at the en-
heed the warning to leave the park trance of Glen Echo to protest the
had they wanted to do so. segregation policy they thought ex-
The Greene appellants entered isted there, it would not be unrea-
the park three days after the first sonable to infer that they had re-
incident and crossed over it and ceeived actual notice not to tres-
into a restaurant operated by the pass on the park premises even
B & B Industrial Catering Service, |though it had not been given by the
Inc., under an agreement between operator of the park or its agent.
Kebar and B & B. These appellants | But, even if we assume that the
asked for service at the counter,|Griffing had not previously had the
were refused, and were advised by |notice contemplated by the statute
the park officer that they were not|which was required to make their
welcome and were ordered to entry and crossing unlawful, the
leave. They refused to comply by | record is clear that after they had
turning their backs on him and he seated themselves on the earrousel,
placed them under arrest for tres- these appellants were not only told

the Code of 1957), entitled “wan-
ton trespass upon private land,”
and reads in pertinent part:
“Any person * * * who shall
enter upon or cross over the
land, premises or private prop-
erty of any person * * * after
having been duly notified by the
owner or his agent not to do so
shall be deemed guilty of a mis-
demeanor * * #: provided [how-
ever] that nothing in this see-
tion shall be construed to in-
clude *# * # the entry upon or
crossing over any land when
such entry or crossing is done
under a bona fide claim of right
or ownership *# # * it being the
intention of this section only to
prohibit any wanton trespass
upon the private land of others,”

The Case Against The
Griffin Appellants

passing. Abram Baker (president
of both Rekab and Kebar) testified
that it was the policy of the park
owner and operator to exclude Ne-
groes and that the park officer had
been instructed to ask Negro cus-
tomers to leave, and that if they
did not, the officer had orders to
arrest them. There was no evi-
dence to show that the operator of
the restaurant had told the Greenes
they were not welcome or to leave ;
nor was there any evidence that
the park officer was an agent of the
restaurant operator. And while a
prior formal agreement' covering
the 1957 and 1958 seasons had pro-
vided that the restaurant operator
was subject to and should comply
with the rules and regulations con-
cerning the persons to be admitted
to the park and that Kebar had
reserved the right to enforce them,

the letter confirming the agreement

they were unwelcome, but were
then and there clearly notified by
the agent of the operator of the
park to leave and deliberately
chose to stay. That notice was due
notice to these appellants to de-
part from the park premises forth-
with, and their refusal to do so
when requested constituted an un-
lawful trespass under the statute.
Having been duly notified to leave,
these appellants had no right to
remain on the premises and their
refusal to withdraw was a clear
violation of the statute under the
cirecumstances even though the
original entry and crossing over
the premises had not been unlaw-
ful. State vs. Fow, 118 S.E, 2d 58
(N.C. 1961). Cf. Commonmwealth
vs. Richardson, 48 N.E. 2d 678
(Mass, 1943). Words such as “en-
ter upon” or “cross over” as used in
§ 577, supra, have been held to be

but that dual capacity did not
alter his status as an agent or em-
ployee of the operator of the park.
As a special deputy sheriff, though
he was appointed by the county
sheriff on the application of the
operator of the park “for duty in
conneetion with the property” of
such operator, he was paid wholly
Ly the person on whose account
the appointment was made and his
power and authority as a special
deputy was limited to the area of
the amusement park. See Mont-
gomery County Code (1955), § 2-91.
As we see it, our decision in Drews
vs. State, 224 Md. 186, 167 A. 2d
341 (1961), is controlling here. The
appellants in that case—in the
course of participating in a protest
against the racial segregation
policy of the owner of an amuse-
ment park—were arrested for dis-
orderly conduct committed in the
presence of regular DBaltimore
County police who had been ealled
to eject them from the park. Under
similar cireumstances, the appel-
lants in this case—in the progress
of an invasion of another amuse-
ment park as a protest against the
lawful segregation policy of the
operator of the park—were ar-
rested for criminal trespass com-
mitted in the presence of a special
deputy sheriff of Montgomery
County (who was also the agent of
the park operator) after they had
been duly notified to leave but re-
fused to do so. It follows—since
the offense for which these appel-
lants were arrested was a mis-
demeanor committed in the pres-
ence of the park officer who had a
right to arrest them, either in his
private capacity as an agent or
employee of the operator of the
park or in his limited capacity as
a special deputy sheriff in the
amusement park (see Kauffman,
The Lew of Arrest in Maryland, 5
Md. L. Rev. 125, 149)—the arrest
of these appellants for a criminal
trespass in this manner was no
more than if a regular police of-
ficer had been called upon to make
the arrest for a crime committed
in his presence, as was done in the
Drews case. As we see it, the ar-
rest and conviction of these appel-
lants for a criminal trespass as a
result of the enforcement by the
operator of the park of its lawful
policy of segregation, did not con-
stitute such action as may fairly
be said to be that of the State.
The action in this case, as in
Drews, was also “one step removed
from State enforcement of a poliey
of segregation and violated no con-
stititional right of appellants.”
The judgment as to the Griffin
appellants will be afirmed.

The Case Against The
Greene Appellants

There is not enough in the record
to show that the Greenes were duly
notified to leave the restaurant by
the only persons who were author-
ized by the statute to give notice.
The record discloses that these
appellants entered the park and
crossed over it into the restaurant
on the premises, but there was no
evidence that the operator or
lessee of the restaurant or an
agent of his either advised these

MONDAY, AUGUST 14, 1961,
AT 3 O'CLOCK P. M.
ALL THAT LOT OF GROUND AND
IMPROVEMENTS thereon, situate in
Baltimore City, and described as fol-
lows:

Beginning for the same on the south
side of Maude avenue at the distance
of one hundred fifteen feet westerly
from the southwest corner of Maude
avenue and Fifth street sald place
of beginning being at a point in line
with the center of a partition wall
there erected and running thence
westerly binding on the south side
of Maude avenue sixteen feet to a
point In line with the center of an-
other partition wall erected thence
southerly parallel with Fifth street
and for part of the distance through
the eenter of said last wentioned par-
tition wall ninety-gix feet to the north
side of a fourteen foot alley there Iald
out running parallel with Mande ave-
nue thence easterly binding on the
north gide of sald alley with the use
thereof in common sixteen feet thence
northerly parallel with Fifth street
and for a part of the distance through
the center of the titlon wall herein
first mentioned ty-six feet to the
E;te of beginning. Known as No.

Maude avenue.

Subject to an annupal ground rent of
$60 and subject to legal operation and
effect of restrictions set forth in deed

from Whitden Cogmmﬂon to John T.
Hazard, dated February 11,

recorded among Land Records of
Baltimore City Liber 8. C. L. No.

3702, follo 326, Improved by a TWO-
STORY BRICE DWELLING WITH
1-CAR CONCRETE BLOCK GARAGE.

Terms of Sale: One-third eash, bal-
ange in =ix and twelve months, or all
cash as the purchaser may elect at the
time of sale; credit payments to bear
Interest from the day of sale and to
be secured to the satisfaction of the
undergigned Trustee.

All expenses, tncmdjnf
ing tax, if any, to be adj
of sale,

A deposit of 5300 will be required
of the purchaser at the time and place
of sale; balance of purchase money to
bear interest from day of sale.

WILLIAM C. ROGERS,
Trustee

MICHAEL FOX, Auct.

Member of Auct. Assn, of Md., Inc.
Jy22,20a05,12,14

special pav-
usl::cd to pdsy

LIQUIDATION SALE
OF
3 DESIRABLE
INVESTMENT
PROPERTIES

TO BE SOLD AT PUBLIC AUCTION |0f

ON THE PREMISES
AT THE TIMES HEREINAFTER
SET FORTH

FRIDAY, AUG. 11, 1961

AT 2,30 O'CLOCK P. M,
1312 WEST FREANKLIN STREET

Improved by three-story brick
dwelling containing 2 apartments, Oil
heat. Ground rent $00.

AT 3 O'CLOCK P. M.
1716 WEST MOSHER STREET

Improved by brick dwelling. Oil
heat. Ground rent $70.

AT 8.30 O'CLOCK P. M.
727 McHENRY STREET
Img’rove_d by brick dwelling. Ground
rent $42.

.

Terms of Sale: §500 de&osﬂ on each
roperty at time and p
galnnce in 30 days. All adjustments to
be computed as of date of transfer,
By Order:
MARTHA GREENBERG,
Owner,

alex cooper

AUCTIONEER
of Auct. Assn. of Md.,, Inc.

PL. 2-4868 212 N. Calvert Sfreet

jy28.aunll

ce of sale;| ¢

of g& and improved by a THREE-
STORY BRIC DWEI&.ING WITH
BTORE FRONT.

Manner of Sale: The above proper-
ties will first be offered separately,
the bids reserved, then offered as an
entirety and will be sold In the
manner producing the greater amonnt
of money.

Terms of Sale: One-third eash, bal-
ance in six and twelve months, or
all cash, as the purchaser may elect at
the time of sale; credit payments to
bear interest from the day of sale and
to he secured to the satisfaction of the
undersigned Trustee,

All expenses, including special pav-
ing tax, if any, to be adjusted to day
of sale,

A depozit of $300 on each lot If sold
separately or if sold as an en-
tirety, will be required of the pur-
chaser at the time and place of sale;
balance of purchase money to bear
Interest from day of sale.

WILLIAM €. ROGERS,
Trustee,

MICHAEL FOX, Auct.

Member of Aunct. Assn. of Md., Inec.
i¥8,15,22,20,31

Van Slyke & Doyle, Bolicitors,
730 North Coellington Avenue,

TRUSTEE’S SALE
OF
VALUABLE LEASEHOLD
PROPERTY
753 YALE AVENUE

By virtue of a decree of the Clirenlt
Court of Baltimore City (101C0—-38),
the unﬂeun.%gned. Trustee, will sell at
public anetion, on the premises, on

MONDAY, AUGUST 17, 1961,
AT 2 O'CLOCK P, M.
ALL THAT LOT OF GROUND AND
THE IMPROVEMENTS thereon, situ-
ate in Baltimore City, amd described
as follows:

ming for the same on the
nom éde of Yale avenue at the

measured along the southeast side of
Yale avenue from the southwestern-
mest end of a curve forming the in-
tersectlon or meeting of the south-
east side of Yale avenue and the south-
west glde of Hldone road which place
of nning is at a nt dn line
with the center line of a partition
wall there erected thence southwester-
lg binding on the southeast side of

ale gvenue 16 feet to a point in line

the center line of another parti-

tion wall there erected thence run-
ning southeasterly to through and
along the center Mne of said last men-
thoned partition wall to the end there-
and continuing the same course in
all 100.02 feet to the northwest side
of an alley 16 feet wide there sitnate
thence running mortheasterly binding
on the northwest side of sald alley
with ‘the use thereof in common with
others 16 feet to meet a line drawn
northeasterly from the place of be-
ginning to through a a.mnf the
center lne of the partition wall first
ahove mentioned in ‘this d
thence running northwesterly revers-
Ing said line so drawn and binding
thereon 100 feet to the place of be-
gl-nn.lan?. Subject to an annual ground
rent of $30 and improved by a TWO-
STORY BRICK DWELLING.

Terms of Sale: One-third cash, bal-
ance in six and twelve months, or all
cash, a8 the purchaser may elect at
the time of sale, ecredit payments to
bear interest from day sale, and to
be secured to the satisfaction of the
nndersigned Trustee.

All expenses, including special pav-
ing mlé' it any, to be adjusted to day

54

A deposit of $500 will be required
of the purchaser at the time and place
of sale; balance of purchase money to
bear interest from day of sale.

FRED J. VAN SLYEKR,
Trustee.

alex cooper

AUCTIONEER
Member of Avpet. Assn, of Md., Ine.

§¥14,21,28 aud,7

minutes west 56-5/10 feet, north 8 degrees 52 minu wes - .
north 43 degrees 18 minutes west 142-9/10 feet, and north 2 degrees 20 min-
utes east 145-8/10 feet to the place of beginning; containing 78-2/10 acres of
land, more or less.

Saving and excegting therefrom all that portlon thereof which by deed
dated August 21, 1945, and recorded among the Land Reeords of Queen Anne
Connty in Liber A.B.G., Jr. No. 11, folio 530, was granted and conveyed
by Harry T. Norman, Mabel R. Norman and Elizsabeth L. Rapp to State
Roads Commission of Maryland and/or Queen Anne's County, and subject
to the rights and easements as set forth in said deed. This property Is in
fee-gimple, !

The directions to the farm are as follows: Out Ritchie highway across
Bay Bridge to Harbor View about one mile from Bay Bridge opposite shop-
plng center, Turn right on road to Harbor View and proceed more than a
mile to farm known as “Wesleyhaven', This is one of the show places of
the Eastern Shore for year round living, wonderful dueck hunting, boating.

AT 2.30 O°CLOCK P. M.
DWELLING HOUSE, BALTIMORE COUNTY

205 Baltimore Avenue, Towson, 8 rooms, two baths with basement, all
utilities, one ear garage plus built-in freezer. 214-STORY FRAME DWELL-
ING in a very valuable gection of Baltimore County, commercial area. The
property is described as follows:

Situate, lying and being In Towson in the Ninth Hlection Distriet of Bal-
timore County, State of Maryland, and described as follows: Beginning for
the same at the corner formed by the East side of Baltimore Avenne and
the south side of a ten foot alley there situate, said point of beginning be-
ing at the distance of 160 feet south 14 degrees 16 minutes west from the
southeast cormer of Baltimore and Susquehanna Avenues: running thence
binding on said ten foot alley easterly 113 feet: thence south parallel to
Baltimore Avenue 50 feet; thence westerly parallel to the first line in this
deseription 113 feet to the east side of Baltimore Avenue; thence northerly
binding on said east side of Baltimore Avenue 50 feet to the place of be-
ginning. This property is in fee simple.

AT 3.30 O°’CLOCK P. M.
GARAGE, WAREHOUSE AND ADJOINING DWELLING

Warehouse and dwelling known as 3718-22-24-26 Hickory Avenue, con-
sisting of 114-STORY WAREHOUSH about 62'5" x 50', more or less, has a
conveyor belt, e:m:rlcltf, tollet facllities and small office. Also improved by
a house, 5 rooms, utility room, bath and bullding adjoining, The house
rents for $75.00 & month, The property is described as follows:

Situate, lying and being in Baltimore City, State of Maryland, and de-
scribed as follows: Beginning for the same on the west slde of Hickory
Avenue at the distance of 300 feet southerly from the south side of Thirty-
eighth Btreet (formerly Fifth Avenue), and at the northernmost ontline of
the lot of ground described in a Lease from Walter A. Raleigh, Trustee, to
John M. Hammond, dated December 11, 1014, and recorded among the Land
Records of Baltimore City in Liber 8.C.L. No. 25 follo 355; and running
thence southerly binding on the west side of Hickory Avenue 25 feet to a
point in a line with the north slde of the north gable end wall of the house
on the lot adjoining that being described on the south; thence westerly
binding on said wall and on the partition fence and on the south side of the
south gable end wall of the garage on the lot now being described in all,
135 feet 3 inches to an alley ten feet wide; thence northerly binding on sald
alley with the nse thereof In common with others, 77 feet 9 Inches to an
alley 4 feet 5 inches wide; thence easterly binding thereon, with the use
thereof in common with others, 51 feet to an alley 4 feet 6§ inches wide:
thence southerly, binding on the west side of said alley, which Is also the
East side of the East gable end wall of the garage on the lot belng de-
seribed, with the use of said alley in common with others, 52 feet 10 inches
to the end of said alley; thence easterly by a line across the south end of
said alley and binding on the northernmost outline of the lot deseribed
In the lease above mentloned in all, 84 feet 6 inches to the place of begin-
ning. Being and comprising the house and lot known as No. 3718 Hlickory
Avenue and the garage in the rear of Lots Nos. 3722, 3724 and 3726 Hickory
Avenue. This property is in fee simple,

AT 4.30 O°CLOCK P. M.
WAREHOUSE

1115-17-19 Low Street, lot about 40-1/4 front x 65'11", more or less, has
three floors and a balcony with elevator. A small trock can drive into the
first floor. The property is deescribed as follows:

Situate, lying and being in Baltimore City, State of Maryland, and de-
scribed as follows: Beginning for the same on the southeast side of Low
street at the distance of 348 feet 7 inches southwesterly from the cormer
formed by the intersection of said southeast slde of Low street with the
west side of Alsquith street, which point of beginning is in line with the
northeasternmost side of the northeasternmost wall of the three-story brick
building erected on the lot now being deseribed; and running thence south-
easterly to and along the northeasternmost side of sald wall, 70 feet 4 inches,
to the end thereof, and to the morthwest side of an alley about 6 feet wide
there situate; thence southwesterly, binding on the northwest slde of sald
alley, with the use thereof in common, 40 feet and feet to the southern-
most corner of the aforesald three-story brick bullding ereected on the lot
now being described ; thence northwesterly binding along the southwestern-
most side of the southwesternmost wall of sald buflding, and continuing the
same direction in all 65 feet and 11 inches to Low street; and thence north-
easterly, binding on the southeast side of Low street, 40 feet 6 inches to
the place of beginning, The improvements thereon being known as Nos.
1115, 1117 and 1119 Low street. This ?roperty is in fee simple,

The plats for all of the properties can be seen at the office of the
Trustee.

TERMS OF SALE: One-third cash, balance in six and twelve months,
or all eash, as the purchaser or purchasers may elect at the time of sale;
credit payments to bear interest from the day of sale and to be pecured to
the satisfaction of the undersigned Trustee,

All expenses, including special paving tax, If any, metropolitan sanitary
llens, to be adjusted to day of sale,

A deposit of 10¢4, of the purchase price on the Kent Island Property,
a deposit of $2,000. ‘Z?n the Ball)timore agenue property, a deposit of &DOE
$1 560. on the Low street

on the Hickory avenue propertg and a deposit o
property will be required of the purchaser or gers at the time and
place of gale, Balance of purchase money to bear interest from day of
sale. The property transfer tax imposed by Baltimore County to be borne

by the purchaser.
SAMURL J. MR& '

ustee.
LEE ZALIS, Auctioneer

2127 Edmondson Avenue,
§¥22,20,aub,12,16

ure
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April 4, 1961

James 8, McAuliffe, Jr, Esq.
Assistant State's Attorney
for Montgomery County
Rockville, Maryland

Re: @Griffin v, State
Desar Mr. McAuliffe:

Thank you for your efforts in drafting suggested
nts. I am enclosing a copy of the brief which I
filed with the Court of Appeals today. Az you will note
your research was very helpful, I understand that I wili
argue the case next Thursday, April 13th, 1961.

Very truly yours,

Clayton A, Dietrich
, Assigtant Attorney General
CAD:k
encl,



April 4, 1961

Claude B, Kahn, Esq,
Sharlitt, Hydeman & Berman
1632 K Street, N, W,,
Suite 14

Washington 6, D, C.

Re: QGriffin v, State

Dear Mr, Kahn:

In accordance with the request of your letter
of March 9, 1961, I am enclosing six coples of our
brief in the above entitled appeal. I presume that you
received the advance manuscript copy which I mailed

last Thursday.

Very truly yours,

Clayton A, Dietrich
Assistant Attornmey General

CAD:k

enels.,


�
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Law OFFICES OF
SHARLITT, HYyDEMAN & BERMAN

1632 K STREET. N, W., SUITE 14
WASHINGTOMN &6, D. C.

WILLIAM +H. BERMAN CABLE ADDRESS SHARMAN
LEE M. HYDEMAN EXECUTIVE 2.367S

JOSEPH H. SHARLITT

CLAUDE B. KAHN March 9,I ]_961

Clayton A. Dietrich, Esq.

Agsistant Attorney General

Attorney General's Office

1201 Mathieson Building S
Baltimore 2, Maryland :

Re: Griffin & Greene, et al.
v. State - No. 248

Dear Mr. Dietrich:

When your brief in the above-entitled case has
been completed and printed, I would appreciate it if
you could send us a minimum of six copies for our
office.

I shall be most grateful for your courtesy in

this connection.

Sincerely yours,

/ -
Claude B. Kahn'/)

CBK:W



State’s Attorney for Montgomery Qounty

LEoNARD T. KARDY

DEPUTY STATES ATTORNEY ASSISTANT STRTEIS ATTORMNEYS
5
JAMES ROBERT MILLER %ﬁm&ﬁm[m HARPER M.SMITH
FPOPLAR 2-2121 STUART H. SWEENEY

EXT. 216
JAMES F. TOMES

March 20, 1061

Mr, Clayton Dietrich
Assistant Attorney General
1201 Mathieson Building
Baltimore 2, Maryland

Re: William L., Griffin, et al, and
Cornelia Greene, et al, vs.
State of Maryland

Dear Mr. Dietrich:

Enclosed herewith please find two copies
of a suggested Argument in the above entitled cases.

This Apgument was prepared by me in some
haste, as my recent very frequent appearances in Court
have left very little time to accomplish any work in
the office. lowever, I hope that this suggested Argu-
ment may be of some assistance to you, at least in
indicating to you the basic lines of approach which T
feel might be taken in this Appeal. Frankly, it is
my opinion that the Drews case has generally determined
the issues with which we are concerned here.

I regret that I have not had an opportunity
to meet with you, but I know that our respective work-
loads make it difficult for us to get together, If you
will notify me when you learn what date has been set for
the Argument, I will make every effort to be present at
that time,

Very truly yours,

A h? & CZ@«./&Z%
JYJMES S, McAULIFFE, JR.

Afsistant State's Attorney




4!3...'

State’s Attornep for Montgomery Gounty

LEoONARD T. KARDY

DEPUTY 5TJ\TE’5 ATTORNEY ASSISTANT STATEIS ATTORNEYS

JAMES ROBERT MILLER %thﬁﬂb,ﬁ[&tﬁlm HARPER M.SMITH

POPLAR 2-2I121 STUART H. SWEENEY

EXT: 218 JAMES F. TOMES

March 3, 1961

Clayton A, Dietrich, Esquire
Assistant Attorney General
State Law Department

10 ILight Street

Baltimore 2, Maryland

Re: Griffin vs. State
Dear Mr. Dietrich:

Pursuant to your letter dated February 16, 1961 wherein
you requested that I return the thermofax copy of the opinion in Drews
vs. State to you upon publication of such an opinion, I am enclosing
herewith such thermofax copy.

I appreciate your furnishing this copy to me.

Very truly yours,

. . : 7, -
q/d—'vvx lf’l/l c. ,/E, {1t ‘*:'J L

James S. McAuliffe, Jr.
\Assistant State's Attorney

JSM:hms
Enclosure



January 26, 1961

Mr., J. Lloyd Young, Clerk
Court of Appeals of Maryland
Annapolis, Maryland

Dear Mr. Young: Re: Griffin & Green, et al.
v. State - No, 248 -
September Term, 1960

We are enclosing Stipulation in the
above matter extending the time for the filing of
Appellant's brief to and including February 8,

1961.

Very truly yours,

Clayton A. Dietrieh
CAD-h Assistant Attorney General
Encl.

ec: Claude B. Kahn, Eaq.
¢/o Sherlitt, Hydeman & Berman
1632 K Street, N.W.
Washington 6, D.C.



Law OFFICES OF

SHARLITT, HYDEMAN & BERMAN
1632 K STREET, N. W., SUITE 14
WASHINGTON 8, D. C.

WILLIAM H. BERMAN
LEE M. HYDEMAN
JOSEPH H. SHARLITT

EXECUTIVE 3-3675

CLAUDE B. KAHN January 25, 1961

Mrs., A, D. McSherry

Attorney General's Office

1201 Mathieson Building

Baltimore 2, Maryland

Re:

W ¢
] y v
L ot

o

Dear Mrs. McSherry:

Griffin, et al
vs.
State of Maryland

Green, et al
vs.
State of Maryland

CABLE ADDRESS: SHARMAN

After the appropriate officer has signed the

enclosed stipulation, please forward it to the Court

of Appeals. Thank you.

CBK :W

Enclosure (dup.)

Sincerely yours,

Claude B. Kahn



State’s Attorney for Montgomerp Connty

I LEoONARD T. KARDY
N
ES ATTORNEY ASSISTANT ETA'I':'S ATTORMNEYS

.
= %‘hm’mlm HARPER M.SMITH
POPLAR 2-2i21 STUART H.SWEENEY
EXT. 216
= January 25', 1961 JAMES F. TOMES

The Honorable Thomas Be Finan

Attorney General for the State of Maryland
Mathison Building

Baltimore, Maryland

Dear Mr. Finan:

Enclosed herewith please find copies of the two cases tried in the
Circuit Court for Montgomery County, Maryland, on the charge of criminal trespass
which cases are now pending before the Court of Appeals of Maryland., The appell-
ant's brief in these cases is due February 1, 1961,

It is my understanding that these two cases have been consolidated
into one record before the Court of Appeals. In my recent phone conversations
with Assistant Attorney General Norris of your Office, and in my recent communi=-
cation with your Office with reference to these cases I indicated that this Office
desires to participate in the preparation of the brief and in the oral argugment
of these cases before the Court of Appeals., Will you please therefore request the
attorney handling this matter for your Office to communicate with James S. McAuliffe,
Jr., Assistant State's Attorney for Montgomery County, Maryland, who has been
designated by our Office to assist in the handling of this case on the Appeal.

Very truly yours,

Agsistant State's Attorney

JSM:hms

Enclosure (3)
05



THE COURT OF APPEALS — ANNAPOLIS, MARYLAND

November 16, 1960

Charles T. Duncan, Esquire
Attorney at Law '

6712 Brennon Lane

Chevy Chase, Maryland

Dear Mr. Duncan:

This will confirm our conversation relative
to the appeals of Griffin, et al v. State and Greene, et
al v. State, transeripts- o.f which woro filed in this
office this uomim 4

It is our understanding that you are filing
one brief in these appeals and expect to make one argu-
ment. We are, therefore, consolidating the two records
that were forwarded by the Montgomery County Circuit
Court into one record on appeal (2 appeals in one record -

our No. 248)-1:0 which you agreed.

We are returning to you one of your $20.00
checks since the one fee is sufficient in this instance.

Chief Deputy

VIS/vsh _
Encls.(2) /
cec: Hon., C. Ferdinand Sybert

Leonard T. Kardy, lqguire
Clayton K. Watkins, Clerk



STATE OF MARYLAND
VS.
| CORNELIA A. GREENE

August L, 1960

September 12, 1960

September 13, 1960

September 13, 1960
September 13, 1960

| September 13, 1960
September 13, 1960

September 13, 1960

September 13, 1960
October 13, 1960

| November 15, 1960
| November 15, 1960

DOCKET ENTRIES

e an

NO. 3878 CRIMINAL
FOR : TRESPASSING
Warrant, Recognizance, Demand for Jury Trial
&c. filed. |

Motion and leave to consolidate this case
with Numbers 3879, 3890, 3891 and 3893
Criminals.

Motion and leave to amend warrant and
amendment filed.

Plea not guilty.

Submitted to the Court and trial before
Judge Pugh, Mrs. Slack reporting.

The Court find defendant guilty.

Defendant was asked if she had anything to
say before sentence. g

Judgment that the Traverser, Cornelia A.
Greene pay a fine of One hundred and no/100
dollars (%lO0.00) current money and costs,
and in default in the payment of said fine and
costs that the Traverser, Cornelia A. Greene,
be confined in the Montgomery County Jail |
until the fine and costs have been paid or
until released by due process of law.

Appeal filed.

Petition and Order of Court extending time
for transmittal of record to Court of Appeals
to and including the 15th day of November, |
1960. i
Testimony filed.

Record mailed to the Court of Appeals.

L.T. Kardy - State's Attorney

J.H. Sharlitt & C. T. Duncan - Attorneys for Defendant



STATE OF MARYLAND

VS.
GWENDOLYN

August

September
September
September
September

September

September

September

. September
- October

| November

T. GREENE
L, 1960
12, 1960

12, 1960
12, 1960

12, 1960

12, 1960

12, 1960

12, 1960

12,
13,

1960
1960

15, 1960

November 15, 1960

DOCKET ENTRIES

[T

NO. 3892 CRIMINAL

" s ws

FOR TRESPASSING

Warrant, Demand for Jury Trial &c. filed.

Motion and leave to amend warrant and
amendment filed.

Motion and leave to consolidate this case |
with numbers 3881, 3882, 3883 and 3889 and
3892 Criminals.

Plea not guilty.

Submitted to the Court and trial before
Judge Pugh, Mrs. Slack reporting.

The Court find defendant guilty.

Defendant was asked if she had anything to
say before sentence.

Judgment that the Traverser, Gwendolyn T.
Greene, pay a fine of Fifty and no/100
dollars ?$50.00) current money and costs,
and in default in the payment of said fine
and costs, that the Traverser, Gwendolyn
T.Greene, be confined in the Montgomery
County Jail until the fine and costs have
been paid or until released by due process |
Of laW. |

Appeal filed in No. 3881 Criminal.

Petition and Order of Court extending time |
for transmittal of record to Court of |
Appeals to and including November 15, 1960 |
filed in No. 3881 Criminal. !
Testimony filed in No. 3881 Criminal.

Record mailed to the Court of Appeals.

L.T. Kardy - State's Attorney

J.H. Sharlitt & C.T. Duncan - Attorneys for Defendant.



DOCKET ENTRIES

STATE OF MARYLAND :
VS. : NO. 3889 CRIMINAL
MARVOUS SAUNDERS :

FOR : TRESPASSING

August L, 1960 - Warrant, Demand for Jury Trial &c filed.

September 12, 1960 = Motion and leave to amend warrant and
amendment filed.

September 12, 1960 = Motion and leave to consolidate this case
with numbers 3881, 3882, 3883 and 3892
Criminal.

September 12, 1960 = Plea not guilty.

September 12, 1960 = Submitted to the Court and trial before
Judge Pugh, Mrs. Slack reporting.

September 12, 1960 - The Court find the defendant guilty.

September 12, 1960 - Defendant was asked if he had anything to

say before sentence.

September 12, 1960 - Judgment that the Traverser, Marvous Saunders

ay a fine of Fifty and no/100 dollars '
%$50.00) current money and costs, and in
default in the payment of said fine and
costs, that the Traverser, Marvous Saunders
be confined in the Montgomery County Jail

until the fine and costs have been paid

or until released by due process of lawe.

September 12, 1960 = Appeal filed in No. 3881 Criminal.

October 13, 1960 = Petition and Order of Court extending time |
for transmittal of record to Court o !
Appeals to and including November 15, 1960 |
filed.in No. 3881 Criminal. ’

November 15, 1960 = Testimony filed in No. 3881 Criminal.

November 15, 1960 - Record mailed to Court of Appeals.

L.T. Kardy - State's Attorney

J.H. Sharlitt & C.T. Duncan = Attorneys for Defendant



_DOCKET ENTRIES

STATE OF MARYLAND :

VS. NO. 3883 CRIMINAL

s me &8 ww

CECIL T. WASHINGTON, JR.

FOR : TRESPASSING

August L, 1960 Warrant, Recognizance, Demand for Jury Trial

&e filed.

Motion and leave to amend warrant and
amendment filed.

September 12,1960

Motion and leave to consolidate this case
with numbers 3881, 3882, 3889 and 3892
Criminal.

September 12,1960

September 12, 1960 - Plea not guilty.

September 12, 1960 - Submitted to the Court and trial before
Judge Pugh, Mrs. Slack reporting.

September 12, 1960 = The Court find defendant guilty.

September 12, 1960 = Defendant was asked if he had anything to
say before sentence.

September 12, 1960 = Judgment that the Traverser, Cecil T.
Washington, Jr., pay a fine of Fifty and
n0/100 dollars ($50.00) current money and
costs and in default in the payment of said
fine and costs, that the Traverser,

Cecil T.Washington, Jr., be confined in
the Montgomery County Jail until the fine
and costs have been paid or until released |
by due process of law.

September 12, 1960 = Appeal filed in No. 3881 Criminal.

October 13, 1960 = Petition and Order of Court extending time |
for transmittal of record to Court of
Appeals to and including November 15, 1960 |
filed in No. 3881 Criminal.

November 15, 1960 - Testimony filed in No. 3881 Criminal.

November 15, 1960 - Record mailed to the Court of Appeals.

L. T. Kardy - State's Attorney

J.H. Sharlitt & C.T. Duncan = Attorneys for Defendant.



DOCKET ENTRIES

STATE OF MARYLAND

vs. : NO. 3882 CRIMINAL
MICHAEL A. PROCTOR :

FOR TRESPASSING

August L, 1960 - \Warrant, Recognizance, Demand for Jury
Trial &c filed.

September 12, 1960 =~ Motion and leave to amend warrant and
amendment filed.

September 12, 1960 - Motion and leave to consolidate this case
with numbers 3881, 3883, 3889 and 3892
Criminals.

September 12, 1960 - Plea not guilty.

September 12, 1960 - Submitted to the Court and trial before
Judge Pugh, Mrs. Slack reporting.

September 12, 1960 - The Court find defendant guilty.

September 12, 1960 - Defendant was asked if he had anything to
say before sentence.

September 12, 1960 - Judgment that the Traverser, Michael A.
Proctor pay a fine of Fifty and no/100
dollars %$50 00) and costs and in default
in the payment of said fine and costs,
that the Traverser, Michael A. Proctor, be
confined in the Montgomery County Jail
until the fine and costs have been paid or
until released by due process of law.

September 12, 1960 - Appeal filed in No. 3881 Criminal.

October 13, 1960 = Petition and Order of Court extending time
for transmittal of record to Court of
Appeals to and including November 15, 1960
filed in No. 3881 Criminal.

November 15, 1960 - Testimony filed in No. 3881 Criminal.

November 15, 1960 - Record mailed to the Court of Appeals.

L.T. Kardy - State's Attorney
J.H. Sharlitt & C.Y. Duncan - Attorneys for Defendant.



STATE OF MARYLAND

VS.

WILLIAM L. GRIFFIN

August

September

September

September

September

September

September

September

September
October

November

November

L, 1960
12, 1960
12, 1960
12, 1960
12, 1960
12, 1960

12, 1960
12, 1960
12, 1960
13, 1960
15, 1960
15, 1960

DOCKET ENTRIES

NO. 3881 CRIMINAL

FOR : TRESPASSING

Warrant, Recognizance, Demand for Jury
Trial &c filed.

Motion and leave to amend warrant and
amendment filed.

Motion and leave to consolidate this case
with numbers 3882, 3883, 3889 and 3892
Criminal.

Plea not guilty.

Submitted to the Court and trial before
Judge Pugh, Mrs. Slack reporting.

The Court find defendant guilty.

Defendant was asked if he had anything to |
say before sentence.

Judgment that the Traverser,

William L. Griffin, pay a fine of Fifty
and no/100 dollars (550 00) current money,
and costs and in default in the payment
of said fine and costs, that the Traverser
William L. Griffin be confined in the ;
Montgomery County Jail until the fine and
costs have been paid or until released by
due process of law.

Appeal filed.

Petition and Order of Court extending time
for transmittal of record to the Court of
Appeals to and including November 15, 1960
filed. .
Testimony filed.

Record mailed to Court of Appeals.

L.T. Kardy - State's Attorney
J.H. Sharlitt & ¢, T. Duncan - Attorneys for Defendant



STATE OF MARYLAND

VS.
JANET A.

August
September
September

September
September

September

September

September

Sert ember

October

November

Novarber

LEWIS

Ly 1960
12, 1960
13, 1960
13, 1960
13, 1960
13, 1960
13, 1960
13, 1960
13, 1960
13, 1960
15, 1960

15, 1960

DOCKET ENTRIES

(1]

NO. 3893 CRIMINAL

FOR : TRESPASSING

Warrant, Demand for Jury Trial &c filed.

Motion and leave to consolidate this case
with numbers 3878, 3879, 3890 and 3891
Criminals.

Motion and leave to amend warrant and
amendment filed.

Plea not guilty.

Submitted to the Court and trial before
Judge Pugh, Mrs. Slack reporting.

The Court find the defendant guilty.

Defendant was asked if she had anything
to say before sentence.

Judgment that the Traverser, Janet A. Lewis
ay a fine of Fifty and no/100 dollars
?$50.CO) current money and costs, and in
default in the payment of said fine and
costs, that the Traverser, Janet A. Lewis
be confined in the Montgomery County Jail
until the fine and costs have been paid

or until released by due process of law.

Appeal filed in No. 3878 Criminal.
Petition and Order of Court extending time
for transmittal of record to Court of ,
Appeals to and including November 15, 1960
filed in No. 3878 Criminal. i
Testimony filed in No. 3878 Criminal.

Recard mailed ta the Court of Appeals.

L.T. Kardy - State's Attorney

J.H. Sharlitt & C,T.Duncan - Attorneys for Defendant



STATE OF MARYLAND

VS.

RONYL J. STEWART

August

September

September

September

September

September

September

September

September

October

Novenber

November

by

12,

135

13,
13,

13,
13,

13,

13,
h b N

15,
15,

1960
1960
1960

1960
1960

1960
1960

1960

1960
1960

196Q
1960

as ww

NO. 3891 CRIMINAL

FOR : TRESPASSING

Warrant, Demand for Jury Trail &c Filed.

Motion and leave to consolidate this case
with numbers 3878, 3879, 3890 and 3893 '
Criminals.

Motion and leave to amend warrant and
amendment filed.

Plea not guilty.

Submitted to the Court and trial before
Judge Pugh, Mrs. Slack reporting.

The Court find defendant guilty.

Defendant was asked if he had anything to
say before sentence.

Judgment that the Traverser, Ronyl J.
Stewart pay a fine of Fifty and no/100
dollars ($50.00) current money, and costs,
and in default in the payment of said fine
and costs, that the Traverser, Ronyl J.
Stewart, be confined in the Montgomery
County Jail, until the fine and costs have
been paid or until released by due process
of law. '

Appeal filed in No. 3878 Criminal.
Petition and Order of Court extending tim@
for transmittal of record to Court of '
Appeals to and including November 15, 1960
filed in No. 3878 Criminal.

Testimany filed in Na. 3878 Griminal.

Record mailed to the Court of Appeals.

L.T. Kardy - State's Attorney

J.H. Sharlitt & C. T. Duncan - Attorneys for Defendant



DOCKET ENTRIES

STATE OF MARYLAND :
vs. . NO. 3890 CRIMINAL
MARTIN A. SCHAIN :

FOR : TRESPASSING

August L, 1960 = Warrant, Demand for Jury Trial &c. filed.

September 12, 1960 - Motion and leave to consolidate this case
with numbers 3878, 3879, 3891 and 3893
Criminals.

September 13, 1960 = Motion and leave to amend warrant and

amendment filed,
September 13, 1960 - Plea not guilty.

September 13, 1960 = Submitted to the Court and trial before
Judge Pugh, Mrs. Slack reporting.

September 13, 1960 = The Court find defendant guilty.

September 13, 1960 = Defendant was asked if he had anything to
say before sentence.

September 13, 1960 - Judgment that the Traverser, Martin A. Schain
ay a fine of One hundred and no/100 dollars
?$100.00) current money and costs, and in
default in the payment of said fine and
costs, that the Traverser, Martin A.Schain,
be confined in the Montgomery County Jail
until the fine and costs have been paid or
until released by due process of law,.

September 13, 1960 = Appeal filed in No. 3878 Criminal.

October 13, 1960 = Petition and Order of Court extending time |
for transmittal of record to and including
November 15, 1960, filed in No. 3878 Criminal.

| November 15, 1960 = Testimony filed in No. 3878 Criminal.

| November 15, 1960 - Record mailed to the Court of Appeals. '

L.T. Kardy - State's Attorney

| J.H. Sharlitt & C.T. Duncan - Attorneys for Defendant



STATE OF MARYLAND

VS.

HELENE D. WILSON

August Iy

September 12,

September 13,

September 13,

September 13,

September 13,
September 13,

September 13,

. September 13,
October 13,

| November 15,

November 15,

1960

1960

1960

1960
1960

1960
1960

1960

1960
1960

1960
1960

DOCKET ENTRIES

NO. 3879 CRIMINAL

FOR : TRESPASSING

Warrant, Recognizance, Demand for Jury Trial
&c Filed. |

Motion and leave to consolidate this case
with numbers 3878, 3890, 3891 and 3893
Criminals.

Motion and leave to amend warrant and
amendment filed.

Plea not guilty.

Submitted to the Court and trial before
Judge Pugh, Mrs. Slack reporting.

The Court find defendant guilty.

Defendant was asked if she had anything to
say before sentence.

Judgment that the Traverser, Helene D.Wilson

ay a fine of One hundred and no/100 dollars
?$100.00) current money, and costs, and in
default in the payment of said fine and f
costs that the Traverser, Helene D. Wilson,
be confined in the Montgomery County Jail
until the fine and costs have been paid or |
until released by due process of law.

Appeal filed in No. 3878 Criminal.

Petition and Order of Court extending time
for transmittal of record to Court of
Appeals to and including November 15, 1960
filed in No. 3878 Criminal.

Testimony filed in No. 3878 Criminal. |

Record mailed to Court of Appeals.

L.T. Kardy - State's Attorney

J.H. Sharlitt & C. T. Duncan = Attorneys for Defendant



July 31, 1962

Mrs, Louise S, Korns
Assigtant District Attorney
2700 Tulane Avenue

New Orleans 19, Louisiana
Dear Mrs, Korns: |

Please be advised that the citetion in the case of Griffin
vs Maryland is 225 Md, 422, 171 A,2d 7i7,

Hoping this will be of some assistance to you, I remain

Sincerely,

' Thomas B, Finan
TBP:3h _ Attorney General



DISTRICT ATTORNEY

PaArisa oF ORLEANS
STATE OF LOUISIANA
2700 TUuLANE AVENUE

NeEw ORLEANS, 19

JIM GARRISON
DiSTRIOT ATTORNEY July 25, 1962

Honorable Thomas B. Finan
Attorney General of Maryland
1201 Mathieson Building

10 Light Street

Baltimore 2, Maryland

Dear Sir:
I would appreciate your sending me the citation in
the case of Griffin v. Maryland in which the
United States Supreme Court granted certiorari in
June of this year.
Thank you very much for this information.

Sincerely yours,

‘\‘r‘x;.u oA I Ltaan

(Mrs.) Louise S. Korns
Assistant District Attorney

LSK/nes



March 22, 1961

Claude B, Kahn, Esq,

Sharlitt, Hydeman & Berman
1632 K Street, N. W., Suite 14
Washington 6, D. C.

Re: G@Griffin v, State

Dear Mr,., Kahn:

This will confirm my telephone conversation this
afternoon during which I advised you that our case should
be argued in the Court of Appeals on Thursday, April 13, 1961,
Since I Just finished writing the brief in Appeal 247 and
read your brief last night, 1t will be necessary for me to
::I.r.g;. :gditionnl time to research and draft an Appellee's
= 248,

I am enclosing a stipulation to extend the time until
the Tuesday after Easter, April 4, 1961. 1In order to give
you a maximum amount of advance notice, I will send you a rough
manuseript copy at the time it is sent to the printer,

Very truly yours,

Clayton A, Dietrich
Assistant Attorney General

CAD:k
encl,



March 30, 1961

Claude B, Kahn, Esq.

Sharlitt, Hydeman & Berman
1632 K Street, N. W., Suite 14
Washington 6, D, C,

Re: Griffin v, State
Dear Mr, Kahn:
Today I sent my manuscript to the Dailly Record

for printing. For your advanced information I am
enclosing a copy of the manuseript.

I understand our case 1s in for argument on
April 13th, 1961.

Sincerely,

Clayton A, Dietrich
Assistant Attorney General
CAD:k
encl,



B UL

witllaM H. BERMAN
LEE M. HYDEMAN
JOBSEPH H, SHARLITT

CLAUDE 8. KaHN

Law OFFIcES Op
SHARLITT, HYDEMAN & BeERMAN
1832 K STREET. N. W., SUNTE 14
WASHINGTOMN &, T, .

EXECUuTIVE 3A-3&YS

March 22, 1961

Clayton Dietrich, Esg.
Attorney General's Office
1201 Mathieson Building
Baltimore 2, Maryland

7 777 Re: Griffin, et al.
State gf Maryland
and
Greene, et al.

v.
State of Maryland

Dear Mr. Dietrich:

Yo

TABLE ADDRESS: SHARMAN

Pursuant to your request of this date, I

am forwarding herewith two additional copies of

our brief for the aprellants.

Sincerely yours,

(:?2225¢dfg, 145?,}§ﬁ;§;v/

Claude B, Kahn

CBK:W

Enclosure (dup.)



# 5ol

SMITH, SOMERVILLE & CASE

CLATER W.SMITH

WM. B.SOMERVILLE ATTORNEYS AT LAW
RICHARD W.CASE
PHILLIPS L.GOLDSBOROUGH m 14TH FLOOR TELERHONE

ALFRED M.PORTH SARATOGA 7-1164

M. KING HILL,JR.
JOHN H. BOLGIAND

300 ST. PAUL PLACE

HERBERT F. MURRAY BALTIMORE 2, MARYLAND TOWSON QFFICE
JEFFREY B.SMITH 204 W. PENNSYLVANIA AVE.

TOWSON 4, MD.
EDWARD O.CLARKE, JR. June 26, 1961

JAMES M, GABLER TELEPHONE
GEORGE EDW. THOMSEN VALLEY 5-8817
CLATER W.SMITH, JR.

QLERN G PARKER CABLE ADDRESS "CLARKLAW "
ROGER D.REDDEN

PAUL E.BURKE, JR.

JOHN E.SANDBOWER m

Joseph S. Kaufman, Esq.
Deputy Attorney General
State Law Department
1201 Mathieson Building
Baltimore 2, Maryland

Dear Joe:

I enclose a conformed copy of the order signed
by Judge Thomsen on Friday. This should close your file
in the matter as the case is now finally disposed of, due
to the Park'!s opening on a desegregated basis this spring.

Sincerely,

Roger P. Redden

RDR: 1fw
Enclosure



Offire of the Clerk,
Supreme Court of the United States.

Washugton 23 2.C.
June 26, 1962

Dear Sir:

The Court, on Junme 25th, entered the following
order in the October Term, 1961, cases listed below:

J/BS Avent, et al, v, North Carolina
287 Griffin, et al, v. Maryland
638 Lombard, et al. v, Louisiana
694 Gober, et al. v, City of Birmingham
721 Shuttlesworth, et al. v. City of Birmingham
750 Peterson, et al, v, City of Greenville
729 Wright, et al. v. Georgia

The petitions for writs of certiorari
are granted and the cases are transferred
to the summary calendar to be argued in
the order listed,

Mr., Justice Frankfurter took no part
in the consideration or decision of these
petitions,

You are advised, as provided by Rule 41, these
cases will not be reached for argument until next term,
and accordingly, petitioners' briefs will not be due
until next August 25th, or thirty days after receipt
of the printed record, whichever date is later.

For your information, counsel in these cases
are indicated on the enclosed sheet.

Very truly yours,

John F. Davis, Clerk
Encl. By e
ETL:ht 427/'u,5;%£4£¢m4__
Honorable Thomas B, Finan
Attorney General of Maryland
1201 Mathieson Eldg 5

10 Light St.
Baltimore 2, Md.

Assistant,




No., 85, Oct, Term, 1961
Avent, ¢t al, v. North Carolina

For petitioners

Jack Greenberg, Esq.

10 Columbus Circle -~ Suite 1790
New York 19, N.Y.

L. C. Berry, Jr., Esq,
McKissick & Berry
209% W, Main St.
Durham5 N.C.

William A, Marsh, Jr., Esq.
203% E. Chapel Hill St.
Dllrh.a'.m, N.C.

No, 287, Oct, Term, 1961
Griffin, et al. v, Maryland
For petitioners

Joseph L, Rauh, Jr., Esq.
1631 K St,, N.W,

Washington 6, D.C.

Joseph H, Sharlitt, Esq.
1632 K St., N.W.
Washington 6, D.C.

Jack Greenberg, Esq.
10 Columbus Circle - Suite 1790
New York 19, N.Y.

No. 638, QOct. Term, 1961
Lombard., et al, v. Louisiana
For petitioners

John P. Nelson, Jr,, Esq.
Pilie, Nelson and Limes

702 Gravier Bldg.

535 Gravier St.

New Qrleans 12, La.

Lolis E. Elie, Esq,
2211 Dryades St.
New Orleans, La.

For respondent

Hon, T, W. Bruton

Atty, Gen, of North Carolina
Justice Bldg.

Raleigh, N.C.

For respondent

Hon, Thomas B. Finan
Atty., Gen, of Maryland
1201 Mathieson Bldg.
10 Light St,

Baltimore 2, Md,

For respondent

Hon. Jack P. F. Gremillion
Atty. Gen. of Louisiana
Gapitol Bldg.

Baton Rouge, La.

M., E. Culligan, Esq.

Asst, Atty, Gen. of Louilsiana
104 Supreme Court Bldg,

New Orleans, La.

Richard A, Dowling, Esq.
District Attorney
Parish of QOrleans

2700 Tulane Ave.

New Orleans s La.
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No. 694, Oct, Term, 1961

Gober, et al. v. City of Birmingham and

No. 721, Oct. Term, 1961

Shuttlesworth et al, v. CltY of Birmingham

For petitioners

Jack Greenberg, Esq,

10 Columbus Circle, Suite 1790
New York 19, N.Y. :

Arthur D, Shores, Esq,
1527 Fifth Ave., North
Birmingham, Ala.

Orzell Billingsley, Jr.
1630 Fourth Ave., North
Birmingham, Ala,

Peter A, Hall, Esq.
Masonic Temple Bldg,
Birmingham, Ala,

J. Richmond Pearson, Esq.'i' :
415 North lé6th St,.
Birmingham, Ala,

No. 750, Oct. Term, 1961

For respondent

Watts E., Davis, Esq.
Earl McBee, Esq,

Asst, City Attorneys
City of Birmingham
Dept, of Law ~ City Hall
Birmingham, Ala,

Peterson_J et al, v, City of Greenville

Foxr petitioners

Jack Greenberg, Esq.

10 Columbus Circle, Suite 1790
New York 19, N.Y,.

Matthew J, Perry, Esq,
1107% Washington St.
Columbia 1, S.C,

Willie T, Smith, Esq.
125% Falls St,
Greenville, S.G.

No., 729, Oct. Term, 1961
Wright, et al, v. Georgia

For petitioners o

Jack Greenberg, Esq,

10 Columbus Circle = Suxte 1790
New York 19, N.Y,. '

B, Clarence Mayfield, Esq.
458% West Broad St.
Savamnah, Ga,

For respondent

Thomas A. Wofford, Esq,
Wofford & Snyder

200 Masonic Temple
Greenville, S.C.

W. H, Arnold, Esq. ~ City Atty,
Love, Thornton & Arnold

Suite 103, Lawyers Bldg.
Greenville, S5.C,

Hoyt F. Partee, Esq.
Asst. City Atty.
Lawyers Bldg.
Greenville, S.QC,

For respondent

Hon, Eugene Cook
Atty, Gen. of Georgia
132 Judicial Bldg.
Atlanta 3, Ga,

Andrew J. Ryan, Jr., Sol. Gen.
Eastern Judicial Circuit of Ga.
Rm. 305, Chatham County Courthouse
Savannah, Ga.
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In the
SUPREME COURT OF THE UNITED STATES

October Term, 1961

Ho. 287

WILLIAM L. GRIFFIN, gt al..

Petitioners,

v B

W=
-

Petitioner designates the following portions of the
record to be printed for the use of this Court:

1.

3.

Docket Entries in No. 3881 Criminal (Tr. 24).

Application for warrant against William L. Griffin
(h. 1).

State warrant against William L. Griffin (Tr. 2).

State warrant against William L. Griffin (Tr. 3).




e

5. Docket Entry filed by Judge Gordon, August 4,
1960 (Tr. S).

6. Official transcript of proceedings in the Circuit
Court of Montgomery County, Maryland, in Griffin,
st al. (i:sm)-nmmommu&
the exception of page 51 through page 73, line 4;
and page 75, line 15 through page 80, line 5.

7. Opinion of Court of Appeals of Maryland filed
June 8, 1961.

Respectfully submitted,

Attorney for Petitioners
1625 K Street, N.W.

¥ashington 6, D. C.

The undersigned hereby certifies that he has this 3rd
day of July, 1962, served Thomas B. Finan, Attorney General
of the State of Maryland, Mathiesen Building, Baltimore,
Maryland, and Leonard T. Kardy, State's Attorney for Montgomery
County, Rockville, Maryland, with a copy of Petitioners’

Designation of Parts of the Record to be Printed, by placing

same in the United States mail, first-class, postage prepaid.




T T

July 12, 1962

; Bsq.

,ll “.

Washington 6, D. C.

Mr. Jobn Silard

1625 K Street




July 12, 1962

v. City of Greenville
M

m

tm

the case

RE:
of your
mu:l
rm
this fall.

g. W. H. Armold
Y Mﬁ
P.0. 5
Greenville, South Carolina
Arnold:
w

m mw.m

Robert C. Murphy



July 3, 1962

Hon. T. W. Brutom Hon. Jack P. F. Gremillion
Attorney General Attorney General

Justice Bldg. Capitol Bldg.

Raleigh, N. C. Baton Rouge, La.

Hon. Thomas B. Finam Hon. Watts E. Davis

Attorney Gemeral Department of Law - City Hall
10 Light St. Birmingham, Alabama
Baltimore 2, Maryland

Hon. Bugene Cook

Attorney Gemeral
132 Judicial Bldg.
Atlanta 3, Georgia

Gentlemen:

Re: Peterson vs. City of Greemville

1 have word from the United States Supreme Court that we are
similiarly situated with respect to certain cases now pending
before that Court.

I am enclosing a copy of our Brief filed in opposition to the
Petition for certiorari. I would like very much to have a
copy of your Brief in opposition and also a copy of your Brief
which you will file sometime this fall.

I will be glad to furnish you with a copy of the Brief which
we file this fall.

Sincerely yours,

City Attorney
P. 0. Box 10045
Greenville, S. C. .
WHA/nm
CC: Wofford and Snyder
P. 0. Box 232

Greenville, 8. C.



ack t Labs., 351 U.S. 892 (1956).
Collective bargaining so construed that Communist

Party membership was "just cause" for discharge of employee
and state court held worker lawfully dismissed. Supreme
Court held the Jjudgment involved nothing more than an
interpretation of the contract. Dissent of Warren,
Douglas & Black urged application of Shelley v. Kraemer
because state cowrt sustained the discharge based upon the
employee's political beliefs. This amounted to state
enforcement of a contract infringing upon the owloynfo

guaranteed Wmon of political
thoughts., Such diserimination enforced by state courts

R A A AT,

amounts to state action prohiblited by the Fourteenth
Amendment.

Majority -~ rejected state action agrument and
held there was no federal gquestion presented and the
Judgment below rested upon adequate state grounds.
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BEAL, Law of Boilments - Cansdien ©d. 1900

Page 291, 4

A tavern is not an innj and
one has a right to insist on bel

such a place no
served any more than
(1877) 2 Q.B.D. 136.

The obligation of innkeepers to provide food and
lodging extends only to tn,ﬁllon while upon their
journeys in order that they mey not be deprived of
necessary food and lodsfif:;. Ibid. Also, Burgess v, Clements
(1815) 4 M. & 8. 3065 Calyes Case (1584) 8 Co. Rep. 32.

in any other shop.

Coffee house is not an inn. Pitt v, Lansing (181}4) Y4 Camp 73.
t 8 O M -
See Rex v, Dwens (1835) 7 C. & P. 213, Coleridge.

Law gives innkeeper s lien in return for exacting a duty
to recelve tnnll,rs.

r C -o
Pa, v, Bd, of Directors, 353 U.8. 230, remanded
case because Board of Girard College was an agency of She'.
City of Philadelphia. Later, when individuals were substituted
for City as trustees, the Pennsylvania court upheld
effectuation of muluutu'y trust by Orphans' Court, which
established an all-white school., Supreme Court denied

certiorari. 357 U.8. 570 (1958). In re Oirard College
Trusteeship, 391 Pa. 4343 138 A. 24 84,
P i




P. 851 -
"The pertinently distinguishing feature of these
- cases (Shelley and Barrows) is that in each of them 1t
was a constitutionally guaranteed right of an individual
that was sub jected to the inhibited discrimination based

on race or color.,"

The court conceded that admission of will to prodate
and administration by the Orphans' Court was State action.
Orphans' Court here even changed trustees from City to
private persons to avoid the constitutional prohibition.

P, 853 -
"What keeps such a charity so created from
constituting violation of equal protection clause is
that no one who does not come under settlor's
donnitl;n of beneficiary has a constitutionally protected
right to share in its benefits."

o
Gordon v, Gopdon, 124 N.E, 22 220 (Mass.)j cert., den,

W9 V.S, 947 (1955)

Held sbwe of testator lost all rights under
testamentary trust by his marriage out of the Hebrew falith
(to a Catholic). Order of distribution to other children
of testator held not to amount to State action violating
equal protection eh;a.n of the Pourteenth Amendment under

Shelley v. Kraemer.
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Wechsler, Herbert - "Toward Watural Prinmciples of
Constitutional Law", 73 Harv. L. R. 1 (1959).

’029"'
"Assunming th

diserimination on

t the Constitution, speaks to state

but not to such
diserimination by sn individual éven in the use or
distribution of hi lthough his frecdom may
no doubt be limited| by commgnh law or statute, why is
the enforcement of vate covenant a state
diserimination rathe

freedom of the indiviy

n & legal recognition of the
? ¢« ¢« « ¥What 1s not °b'1°u..

and is the crucial gteép, 1s that the state may properly

be charged with
than give effect

disgrimination when it does no more

Does the state
another if 1t buttresses his power to exclude by the law?

Lewis, Thos. P. - "Ihe Meaning of State Action" - 60 Col. L.R.
1083 (1960).
P. 1083 -

"to state that the obvigus fact that the action of
a state court is the act the state provides no

hint.of the unique and penplexing problems concerning this
particular kind of state ifon,"”

See Harlan's dissent/reé\Jected by majority in



05!11 RLEE! Cases, 109 V.8, 413 /Cf., 109 U.8, 24 - Bradley.
Harlan found innboeepers had duty to seorve as a quasi-publie

caliing.

| "If an individual is/refused admission to an
inn because of his race has no avallable state remedy,
has the state denled him/equal protection?” |

Cf. Burton, where state control over lessee - Does this
extend to licensees?

The NAACP an ed plans for defense of some 1,000
Hegroes arrested for trespass, ete,, for demonstrating and
sit-ins at lunch counfers. Main challenge was to attack
use of state courts police to enforce private
discerinination as violating the Fourteenth Amendment.

New York Times, h 20, 1960, p. 1, col. 3.

AFPIRMATIVE DUTY -
White Primery Cases - 15th Awmendment was designed as
a specific prohibition against discerimination on the basis of

race or color in voting, while the Fourteenth was for more

general protection. Greater state duty in FPifteenth Amendment
ks /—,-‘ i e gy

cases.

e T

Terry & Allbricht due process cases involving
prepared amendments lmply state duty. - Marsh v. Alabamaj
v, Rd
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READ:

Bles v, Sioux 01ty Mesorial Park, 60 N.W. 2d 110 (1953),
245 Towa 147, aff'd 348 U.8. 880 (1954), vacated 349
Uu.8. 70 (1955) and cert. denied as improvidently g:ant.pd.
Defendant refused to bury husband of Plalntiff because he
was an Indian. Breach of contract suit fof damages

dienmissed by state court because contract not vold but
only unenforceable, Judicial recognition of clause held
not to be state asction and Defendant could stand on his
contract,

Zerry v. Adams, 345 U.S. L61.
Black, Douglas and m«,n/ held Pifteenth Amendment

prohibited a state from allowing an association to duplicate
state's election process (primary) was to strip Negroes

of any influence in: selecting '_cmty officials. Jaybird
Assoclation, excluding Negroes, held own primary and its
candidates always won on ballot., Frankfurter rested on fact
that county election officlals condoned the continued effort
to exclude Negroes from voting. -
Clark, Vinson, Reed and Jackson said organization Uu\)
political party as part of the Democratic Party,

-

Frankfurter - Page 473t

"The state in these situations must mean not private
citizens, but those clothed with the authority and the
influence which official position affords, The application



of prohibition of the Fifteenth Amendment to 'any State'

is translated by legal Jjargon to read *'State sction'. This
phrase givea use to a false direction in that 1t implies
some lspressive machinery or deliberative conduct

normelly associated with what orators call a sovereign
state, The vital requirement is state reaponsibility -
that somewhere, somehow, to some extent, there be ",L

—-——

infusion of conduct by officials, panoplied with state
power, into any scheme by which colored citizens are denled

voting rights merely because they are colored,"

t c L -
fqual Accommodatiqns Law

ané hotels as separate p of [publiec accoamodation,

See D,C

Legislation whieh prot
facilities serving public is
states,

refers to both restsursnts



October 2, 1963

Mr. E, P, Cullinan

Chief Deputy Clerk

Supreme Court of the United States
Washington, D.C. 20543

Dear Mr,., Cullinan:
Re: Griffin v. Maryland - No. 6

Bell v. Maryland - No. 12
October Term, 1963

Pursuant to our telephone conversation
today relative to the above cases, I am attaching
a request to enter the appearance of Mr. Russell
R. Reno, Jr., as counsel for the Appellee in each
case. It is our desire to have Mr, Reno occupy
the fifteen minute period allotted to the State of
Maryland to present argument in rebuttal of that
presented by the Solicitor General of the United
States, who will appear as amicus curise.

Your very kind assistance is, as always,
greatly appreciated.

Sincerely,

Robert C. Murphy
RCM-h Deputy Attorney General

Enecl.



October 2, 1963

Mr, E. P, Cullinan

Chief Deputy Clerk

Supreme Court of the United States
Washington, D.C. 20543

Dear Mr. Cullinan:
Re: Griffin v. Maryland - No. 6

Bell v, Maryland - No. 12
October Term, 1963

Pursuant to our telephone conversation
today relative to the above cases, I am attaching
a request to enter the appearance of Mr, Russell
R. Reno, Jr., as counsel for the Appellee in each
case. It is our desire to have Mr. Reno occupy
the fifteen minute period allotted to the State of
Maryland to present ar nt in rebuttal of that
presented by the Solicitor General of the United
States, who will appear as amicus curiae.

Your very kind assistance is, as always,
greatly appreciated.

Sincerely,

Robert C. Murphy
RCM-h Deputy Attorney General

Enecl.



One Charles Center 21201
September 30, 1963

Mr. E, P. Cullinan

Chief Deputy Clerk

Supreme Court of the United States
Washington, D. C. 20543

Re: Qriffin v. Maryland, No. 6
Bell V. Maryland, No. 12
Qctober Term, 1

Dear Mr. Cullinan:

In reply to your letter of September 27,
1963, relative to the above cases, please be
advised that the undersigned will occupy the allotted
time to present argument in rebuttal of that pre-
sented by the Solicitor General.

Sincerely yours,

Robert C. Murphy
Deputy Attorney General



OFFICE OF THE CLERK
SUPREME COURT OF THE UNITED STATES
WASHINGTON, D C,L 20543

September 27, 1963,

Honorable Robert C. Murphy,

Deputy Attorney General of Maryland,
State Law Department,

One Charles Center,

Baltimore, Maryland,

RE: GRIFFIN V. MARYLAND, NO. 6,
BARR V, CITY OF COLUMBIA, NO.9,
BOUIE V, CITY OF COLUMBIA, NO.10,
BELL V. MARYLAND, NO. 12,
ROBINSON V. FLORIDA, NO. 60,
October Term, 1963

Dear Sir:

As you heretofore have been advised,
the Solicitor General has been allotted forty-
five minutes for the presentation of his argu-
ment, as amicus curiae, at the conclusion of
these cases.

You were also advised that the res-
pondents and appellee had been allotted a
similar amount of time to be used following
the Solicitor General's argument.

I am writing to Inquire whether you
are in a position to advise me as to which
attorneys will participate in the argument for
the respondents and the appellee in these cases.

Very truly yours,

JOHN F. DAVIS, Clerk

B —— o ] L
T 2w —

_ E. P. Culizhan,
EPC: tw B © Chief Deputy.




OFFICE OF THE CLERK
SUPREME COURT OF THE UNITED STATES
WASHINGTON. D. C,L20543

September 27, 1963,

Honorable Loring E. Hawes,

Assistant Attorney General of Maryland,
One Charles Center,

Baltimore, Maryland.

RE: GRIFFIN V., MARYLAND, NO. 6,

' BARR V., CITY OF COLUMBIA,NO.9,
BOUIE V,CITY OF COLUMBIA, NO,10,
BELL V, MARYLAND, NO. 12,
ROBINSON V. FLORIDA, NO. 60,
October Term, 1963

Dear Sir:

As you heretofore have been advised,
the Solicitor General has been allotted forty-
five minutes for the presentation of his argument,
as amicus curiae, at the conclusion of these cases.

You were also advised that the respondents
and appellee had been allotted a similar amount of
time toc be used following the Solicitor General's
argument.

I am writing to inquire whether you are
in a position to advise me as to which attorneys
will participate in the argument for the respondents
and the appellee in these cases,

Very truly yours,
JOHN F. DAVIS, Clerk

EPC:tw .: <E. P. Cullinan,
: Chief Deputy.




OFFICE OF THE CLERK
SUPREME COURT OF THE UNITED STATES
WASHINGTON, D, C, 20543

October 3, 1963

Robert C. Murphy, Esquire
Deputy Attorney General
State Law Department

One Charles Center
Baltimore, Maryland, 21201

RE: GRIFFIN, ET AL. v. MARYLAND, No. 6; .
BELL, ET AL, v, MARYLAND, No, 12,
October Term, 1963

Dear Mr, Murphy:
I acknowledge receipt of your letter of

QOctober 2nd, together with an order for the entry
of Mr. Reno's appearance in the above-entitled cases.

I note that Mr, Reno will present the argument
for the respondents in answer to the Solicitor General's
argument,
Very truly yours,

JOHN F. DAVIS, Clerk

E. P. Cullinan
Chief Deputy

EPC:mlg



October 23, 1963

Charles J. Steele, Esq,
Whiteford, Hart, Carmody & Wilson
815 Fifteenth Street, N. W,
Washington 5, D, C.

Dear Mr, Steele:

In response to your letter of October 14, 1963,
I am sorry to advise you that we are now down to our
file copy of the brief in the Glen Echo case, Ordinarily,
we order a large number of additional copies of a brief
in case it 1is of some importance, such as the Griffin
case, but in this instance we falled to do so,

I am sorry that I cannot give you a more favorable
reply.

Sincerely yours,

Robert C. Murphy
Deputy Attorney General

RCM: imb
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ROGER J. WHITEFORD _ LAW OFFICES TELEPHONE
RINGGOLD HART 838-0465

JOHN J. CARMODY I Ha :
JOHN J. WILSON WHITEFORD, RT, CARMODY & WILsON AREA CODE: 202

HARRY L. RYAN, JR,
PHILIP $. PEYSER
JO V. MORGAN, JR

8I35 FIFTEENTH STREET, NORTHWEST

CABLE aDDRESS
WASHINGTON 5,D. C. "WHITEHART WASHINGTON"

FRANK H. STRICKLER
WILLIAM E. ROLLOW
CHARLES J. STEELE

JOHN J. CARMODY, JR. October 14, 1963

Mr,. Robert G. Murphy
Deputy Attorney General
State of Maryland
Annapolis, Maryland

Dear Mr. Murphy:

I read in the Washington Daily News of October 14,
1963, that you are representing the State of Maryland in
the Glen Echo racial segregation case before the Supreme
Court of the United States.

Oon November 4, 1963, the Bar Assocliation of the
District of Columbia is sponsoring the taping of a cone-half
hour television show dealing with the right of a private
businessman to refuse to serve Negroes, or anyone else for
that matter. The show will be shown on Channel 5 in
Washington on Sunday, November 10.

I am one of the participants and, in general, will
take the position that the owner of a private business does
have a right to refuse service to anyone he wants to in the
absence of a statute to the contrary. In other words, my
position on the program will be basically your position before
the Supreme Court.




If possible, I would certainly appreciate receiving
from you copies of your briefs in the Glen Echo case as well
as any extra copies of legal memoranda which you may have.

Thank you for your cocperation,

Sincerely vyours,

Charles J. Steele

CJs /pl




October 15, 1963

Miss Jane H., Cohen
Vassar College
Poughkeepsie, New York

Dear Miss Coheni:

I have your letter of October 3, 1963, requesting
a copy of the brief of this office filed in the Griffin
QIIC. — e———

Unfortunately, because of the great demand for
this brief, we have totally run out of them and are now
down to our last file copy. Should you be in Baltimore

at lgz time, we shall of course be pleased to let you
see it,

Sincerely,

Robert C, Murphy
Deputy Attorney General

RCM¢ imb



VASSAR COLLEGE
POUCHKEEPSIE - NEWYORK

October 3, 1963

The Honorable Thomas B. Finan
Attorney General

State of Maryland

Baltimore, Maryland

Dear Sir:

I am a senlior at Vassar College and am writing my
thesis in Political Science on the concept of
state action.

Having spent this past summer in Washington, I was
able to complete some research and to obtain the
October, 1962 briefs which were filed in the Supreme
Court in William L, Griffin, et al ve. Maryland.

On August 25, however, the petitioners filed a new
brief, and Rauh and Silard, Attorneys, were kind
enough to send me a copy. To complete my research
on this case, I should like a copy of the brief
which the State of Maryland has flled as respondent,
and I wonder if it would be possible for you to

send me one. If you have any comments on this case,
I would certainly appreciate them also.

My address is 341 Main, Vassar College, Pough-
keepsie, New York.

I shall greatly welcome your asslistance. Thank
you very much.

Very truly yours,

:_-.'.l AL . _,/3I- 4

.'/ .

Jane H, Cohen



October 15, 1963

Joseph S, Kaufman, Esq.
10 Light Street
Baltimore 2, Maryland

Dear Joe:

I am returmming with many thanks your copy of
the Fourth Circuit's opinion in Williams v, Howard
Johnson's Inc,

At the hearing yesterday on the Griffin case
the Justices were just as interested and Just as in-
quisitive as they were at the first hearing. Again
Mr, Justice Goldberg pounded away at me, as did Mr, Chief
Justice Warren and Mr, Justice Black. With the exception
of Mr., Justice Douglas, each of the Justices asked at
least one question, In Warren's case it must have been
close to 15 and in Goldbe:s'l an equal number. I think
that the case will be decided against us either because
of the situation of the Special Deputy Sheriff or because
the Maryland statute is unconstitutionally vague, as
applied to petitioners' conduct,

Kindest personal regards,

Sincerely,

Robert C. Murphy
Deputy Attorney General

RCM: imb

Enclosure
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IN THE

SUPREME COURT OF THE UNITED STATES
OCTOBER TERM, 1963

No. 6

WILLIAM L. GRIFFIN, ET AL, Petitioners,
vS.

MARYLAND, Respondent.

ON WRIT OF CERTIORARI TO THE COURT OF APPEALS OF THE
STATE OF MARYLAND

BRIEF FOR PETITIONERS

Opinions Below

The opinions of the Circuit Court for Montgomery County
and of the Court of Appeals of Maryland (225 Md. 422,
171 A. 2d 717) appear at R. 72 and R. 76.

Jurisdiction
The jurisdiction of this Court is invoked under 28 U.S.C.
§1257(3). The judgment of the Court of Appeals of the
State of Maryland was entered on June 8, 1961. The peti-
tion for a writ of certiorari was filed on August 4, 1961
and was granted on June 25, 1962 (R. 84). Oral argument

(1)
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was had on November 5, 1962, and reargument was ordered
by this Court on May 20, 1963 (373 U.S. 920).

Question Presented

Whether at a privately-owned amusement facility licensed
to serve and catering to the general public, the State may
lend its police authority for enforcement of disecrimination
against Negroes, and, upon refusal of Negro members of
the public to leave the premises, may arrest, accuse, prose-
cute, and convict them of eriminal trespass.

Statutes Involved

This case involves the equal protection clause of the
Fourteenth Amendment to the Constitution of the United
States, and Article 27, See. 577 of the Maryland Code
(1957) which provides:

‘““Any person ... who shall enter upon or cross over
the land, premises or private property of any person

. after having been duly notified by the owner or
his agent not to do so shall be deemed guilty of a mis-
demeanor . . . provided [however] that nothing in
this section shall be construed to include within its
provisions the entry or crossing over any land when
such entry or crossing is done under a bona fide claim
of right or ownership of said land, it being the in-
tention of this section only to prohibit any wanton tres-
pass upon the private land of others.”’

Statement

The group of ‘‘sit-in’’ cases at the 1962 and 1963
terms of court had their origins in Greensboro, North
Carolina, on February 1, 1960 in the attempt of Negro
citizens to obtain treatment equal to that afforded to
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whites in such public accommodations as food, transporta-
tion, entertainment and recreation. On that day, four young
Negro students at the North Carolina A. & T. College, who
had grown increasingly impatient with prevailing praectices
under which Negro students could not obtain food and re-
freshment served at local stores, refused to leave a local
lunch counter in Greensboro when they were denied a cup
of coffee. This modest incident marked the beginning
of widespread efforts in a number of states, including
Maryland, to open service for Negroes in places of public
accommodation. See Pollitt, Dime Store Demonstrations,
1960 Duke L.J. 315. One of those efforts, from which
this case arose, took place in the summer of 1960 at the
amusement park serving the Nation’s Capital.

Glen Echo Park, the major amusement facility in the
District of Columbia area, is located in Montgomery
County, Maryland. The Park is operated by a corporation
licensed to do business in the State of Maryland (R. 3; 78,
n. 1). In the years up to 1960, Glen Echo Park was fre-
quented by white customers only (R. 46-47), with the ex-
ception of Negro maids accompanying white children (as
long as they ““didn’t do anything in the park’’ (R. 41)). The
park offered to the public the usual games and amusement
concessions, together with a swimming pool and eating
facilities (R. 77).

On June 30, 1960, a number of persons, including peti-
tioners, gathered outside the main entrance of the Park to
urge publicly that Negro patrons be permitted to use the
Park’s facilities and to seek service for Negro patrons by
peaceable means (R. 59-71). A picket line protesting racial
segregation was set up outside the main entrance to the
Park. (R. 62-63). No tickets of admission were required
for entry into the Park (R. 17) and petitioners, young Negro
students participating in the Glen Echo protest, entered
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the Park through the open main gates at about 8:15 p.m.
(R. 6-7T). While petitioners were generally aware of Glen
Echo’s long-standing diseriminatory policy, they were hope-
ful that the management would not refuse them service (R.
61-63, 69). Having entered the Park without difficulty,
petitioners took seats on the horses and other animals of
the carousel and sought to enjoy a merry-go-round ride
(R. 7-8), for which they had in their possession valid tickets
of admission (R. 17, 59).1

Petitioners, as we have said, were hopeful that the Park
would not refuse them the service which it advertised and
rendered to the general public. Their attempts at service
were not unreasonable, considering that no tickets were
required for admission to the Park itself (R. 17), that none
of the signs around the Park indicated any discrimination
against Negro customers (R. 60), and that in its press,
radio and television advertising in the Distriet of Columbia
area the management invited ‘‘the public generally’’ with-
out distinetion of race or eolor (R. 45-46).

It soon developed, however, that petitioners were not
going to be able to ride the carousel on which they were
seated. 'While the carousel remained stationary, peti-
tioners were approached by one Francis J. Collins, who
ordered them out of the Park (R. 7-8). Collins was em-
ployed by the Glen Echo management as head of the
special police force at the Park under arrangement
with a private detective service, the National Detective
Agency (R. 5, 14-15) and was deputized as a Special Deputy
Sheriff of Montgomery County on the request of the Park

1 Friends of the petitioners had purchased these tickets and had given
them to petitioners (R. 60). There is no suggestion that the management
placed any restriction upon the transfer of tickets to friends and relatives;
indeed, it was conceded by an agent of the Park that transfers frequently
oceurred in his presence (R. 17). No offer to refund the purchase price
was made to petitioners (R. 17),
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management (R. 14).2 Collins was dressed in the nniform
of the National Detective Agency and was wearing the
Special Deputy Sheriff’s badge representing his state au-

“thority (R. 14). On the orders of and on behalf of the

Glen Echo management (R. 7, 54), but wearing the badge
of his State office, Collins ‘‘gave them five minutes
to get off the property’’ (R. 7), explaining that it was ‘“the
policy of the park not to have colored people on the rides,
orin the park’’ (R. 8). Petitioners declined to obey Collins’
order, remaining on the carousel for which they tendered
their tickets for the ride (R. 8, 17). Having unsuccessfully
directed petitioners to leave the premises, and still acting
pursuant to his employers’ instructions (R. 7, 54) but ex-
ercising his police authority (R. A), Collins then arrested
petitioners (R. 12) for trespass in violation of Art. 27,
Sec. 577 of the Code (R. A). There was no suggestion
that petitioners were ‘‘disorderly in any manner’’ or were
unwelcome for any reason other than their color (R. 77).

At the Montgomery County Police precinet house where
petitioners were taken after their arrest (R. 12), once more
acting upon his employers’ instructions but exereising his
public office, Collins preferred sworn charges for trespass
against petitioners by executing an ‘“Application for War-
rant by Police Officer’”” (R. A). Based upon Collins’
charge, a ‘‘State Warrant’’ was thereafter issued by the
justice of the peace (R. B), leading to petitioners’ trial
under the Maryland ‘“wanton trespass’’ statute, Code Art.
27, See. 577. Apparently the State had difficulty deciding

2 The private foree at the Park included at least two emplovees depntized
as Special Deputy Sheriffs (R. 55) pursuant to Montgomery County
Code (1955) See. 2-91, which provides that the sheriff “on application
of any corporation or individual, may appoint special deputy sheriffs for
duty in connection with the property of . . . such corporation or in-
dividual; . . . to be paid wholly by the corporation or person on whose
account their appointments are made.”
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whether Collins had been exercising his public or his pri-
vate powers in enforeing segregation at Glen Echo Park.
. The State Warrant filed on August 4, 1960 (R. B) alleging
+ that petitioners had refused to leave the Park ““after hav-
. ing been told by the Depuily Sheriff for Glen Echo Park’
. to leave the property, was replaced by an Amended State
Warrant of September 12, 1960 (R. ) alleging that they
. had refused to leave “‘after having been duly notified by an

. - agent of Kebar, Inc,”’ not to remain on the property. The

.shift from describing Collins as “‘Deputy Sherifi”’ to de-
. seribing him as ““an agent of’* the owner of the Park was
necessitated by the provision of the trespass statute which
made entry or crossing over property a crime only ‘““after
having been duly notified by the owner or his agent not
to do so . .."”

Petitioners’ trial in the Circuit Court for Montgomery
- County on September 12, 1960, elicited the circumstances
under which petitioners were warned off Glen Echo premises
~and arresied and accused of trespass by Collins, acting
on the orders of the private management and contempo-
- raneously exercising the powers of his public police office

- as a Deputy Sheriff. At the trial, Collins, Park co-owner

- Abram Baker, and Park Manager Woronoff, all elabo-
‘rated upon the orders given by the management to Collins
. with respeet to his enforcement of racial diserimination.
" Co-owner Abram Baker admitted that from the first day of
- Collins’ employment, management had instrueted him to
- enforce segregation (R. 37). Baker candidly described the
“use of his Stafe-deputized private employee to enforce
racial diserimination:

“Q. Did you instruet Lieutenant Collins to arrest all
negroes who eame on the property, if they did not
leave?



“A, Yes.

“¢Q. That was your instructions?

“A, Yes.

“Q. And did you instruct him to arrest them because
they were negroes?

““A. Yes” (R. 39-40).

Deputy Sheriff Collins equally affirmed that he arrested
petitioners ‘‘because they were negroes,”” and explained
that ‘I arrested them on order of Mr. Woronoff, due to
the fact that the policy of the park was that they catered
just to white people...”” (R. 16). Park Manager Woronoff
also testified that Glen Echo’s policy was ‘‘to maintain the
park on a segregated basis’’ (R. 53) and that when he
learned of petitioners’ presence in the Park, ‘“I instructed
Lieutenant Collins to notify them that they were not wel-
come in the park, and we didn’t want them there, and to
ask them to leave, and if they refused to leave, within a
reasonable length of time, then they were to be arrested
for trespass’’ (R. 54).

Petitioners’ constitutional objections to the State’s par-
ticipation in and support of racial diserimination, were
repeatedly rejected by the trial court (R. 4, 12, 55, 71,
72-75). Petitioners were convicted and fined (R. F'; 72-75).
The Maryland Court of Appeals affirmed the conviections
(R. 76), holding that, under the wanton trespass statute,
petitioners’ refusal to leave the premises upon instrue-
tions of management agent Collins, constituted unlawful
““entry or crossing over’’ the property ‘‘after having been
duly notified by the owner or his agent not to do so0.”’

The Court dismissed petitioners’ arguments that State
support of racial discrimination by a public commercial
enterprise violated the Fourteenth Amendment, finding the
case to be ““one step removed from State enforcement of a
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policy of segregation’” (R. 82). Concerning the segregation
policy of Glen Echo Park itself, the Court assumed that
no constitutional objection could be raised, and expressly
referred to ‘‘the lawful segregation poliey of the operator
of the park’ (R. 82). Because of the importance of the
issues thus presented and the impact of this Court’s ruling
upon those issues, which will necessarily have effect be-
yond the individual cases now before the Court, we enlarge
in the Argument on the various legal considerations in-
volved in racial diserimination at public accommodations
and its enforcement by the authority of the state.

Summary of Argument

I

Maryland’s active support to the racial discrimination
of Glen Echo Park transgresses the equal protection clause
of the Fourteenth Amendment, What the State has done
here falls well within the area of State action interdicted
by this Court’s rulings in Shelley v. Kraemer, 334 U.S. 1,
Barrows v, Jackson, 346 U.S. 249, and Burton v. Wilmington
Parking Authority, 365 U.S. 715.

In Shelley, and later in Barrows, this Court ruled that
judicial recognition or enforcement of private undertakings
to practice segregation constitutes denial by the state of
the equal protection guaranteed by the Fourteenth Amend-
ment. In the instant case it is clear that at least as much
as in Shelley and Barrows, the courts of the State of Mary-
land have become the means for enforcing racial diserimi-
nation.

Indeed, the instant case is far stronger than Shelley.
Ior here the State process enforcing diserimination is not
merely a civil action for the redress of private wrongs
but a criminal action bespeaking a State public policy in
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preventing the pros'cribed econduct. Moreover, whereas in
Shelley the proprietary interest enforced was the home-
owner’s choiee of neighbors, here discrimination has been
enforced not in the private domain of home ownership
but in a place of public amusement and aecommodation.

Actnally, there is far more in the instant case than mere
judicial enforcement of racial discrimination—for here the
closest interplay existed at every stage between the dis-
crimination at Glen Echo Park and the authority of the
State, which was loaned to the owners for the enforcement
of their discrimination. Not only the judicial and prose-
cutory power of the State of Maryland has been employed
to enforee discrimination, but the State’s police authority
was leased to the Glen Echo management on a formalized
basis for the continuing administration and enforcement
~ of its discriminatory policy. As regards enforcement of
segregation, there was absolutely no severance at any time
between public and private authority at Glen Echo Park.
See Burton v. Wilmington Parking Authority, 365 U.S. 715;
Lombard v. Louistana, 373 U.S. 267.

In the deputizing of the private discriminator and in
enforcement of his discrimination thromgh arrest, prose-
cution and conviction of Negroes seeking service, the State
has transgressed the guarantee of equal protection as elabo-
rated in this Court’s rulings in Shelley, Barrows, Wilming-
ton Parking and Lombard. Nor is it any answer to this econ-
stitutional showing that states must be empowered to secure
the privacy of property owners, or that a potential con-
- dition of self-help would arise if this Court were to recog-
nize an area where the State neither protects nor proseribes
diseriminatory conduet. As regards the contention that
application of Shelley in the instant cases would leave
states helpless to defend the privacy of premises, the answer
is that these cases do not invelve property which the owner
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has reserved for private use. Far from seeking privacy,
these establishments are open to and cater to the trade of
the public. Where, as here, the proprietor practices no
privacy, it is clear that the only interest which the State’s
action is vindicating is the interest in discrimination, and
the Fourteenth Amendment precludes State vindication of
such an interest. See Marsh v. Alabama, 326 U.S. 501,
Public Utilities Comm’n v, Pollak, 343 U.S. 451, 464 ; Henkin,
Shelley v. Kraemer, Notes for a Revised Opinion, 110 Pa.
L. Rev. 473.

To the argument that proprietors would employ forceable
self-help in the area where the State neither protects nor
forbids diserimination, we submit that the public record of
recent years provides an answering demonstration. It is
not the habit of proprietors seeking the trade of the public
to engage in the dirty business of self-help ousters of
Negroes seeking to give their patronage; rather they rely
upon police forces to oblige in the enforcement of the ‘‘un-
written law.”” There is every reason to believe that the
removal of state support for discrimination will be the
occasion not for the advent of forcible self-help but for
the demise of segregation in public accommodations. And
all apart from the fact that there is no issue of self-help
directly involved in this case and from the overwhelming
public record that racial diserimination in places of public
accommodation will not outlive the withdrawal of state
supports, it should be noted that there is at least grave
doubt whether a proprietor could legally engage in self-
help to remove Negro would-be patrons.

The Fourteenth Amendment does not permit the State of
Maryland to utilize its police powers of enforcement, ar-
rest, accusation and prosecution and its judicial power of
trial and conviction to administer and enforce diserimina-
tion at public accommodations. The quantum of state ac-
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tion in this case far exceeds that which this Court found
adequate in earlier cases to invoke the equal protection
guarantee and requires a reversal of the judgment below.

IT

Under the equal protection clause, the State can neither
recognize, countenance, nor protect, a ‘‘right’’ of discrimi-
nation against Negroes at public accommodations. The
previous argument has proceeded on the assumption that
at public accommodations proprietors have a ‘“right”’ to
diseriminate and has demonstrated that under Shelley and
related precedents the State may not lend its enforcement
to such a right. Here we urge that actually the State can-
not create nor recognize any right to diseriminate in the
public domain, and that accordingly there is no right
amenable to vindication by the State’s eriminal law.

This Court’s 1883 decision in the Civil Rights Cases, 109
U.S. 3, has given rise to the assumption that the Four-
teenth Amendment concerns itself only with the active mis-
feasance of the State in matters of race rather than with
the State’s mere tolerance of racial practices, even in
areas of intimate public interest. Actually, the majority
in the Civil Rights Cases assumed that there was a right
to enjoy equal accommodations in public places ‘‘which
no State can abridge or interfere with’’, and expressly
reserved the question whether diserimination at publie
establishments ‘“might not be a denial of a right which,
if sanctioned by the State law, would be obnoxious to the
prohibitions of the Fourteenth Amendment.”” Neverthe-
less, the decision did foster the view that the equal protec-
tion guarantee does not reach mere State tolerance of
racial diserimination. But beginning in the 1940s the
““misfeasance’’ theory began to show its inadequacy in
lines of cases (see e.g. Terry v. Adams, 345 U.S. 461) where
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this Court found the equal protection clause to apply even
in the absence of eonscious State support to diserimination
as such. Recently in Wilmington Parking (365 U.8. at
725) this Court found that by reason of the relationship
between the State and the public accommodation there
involved, an affirmative State obligation arose to assure
non-diserimination,

Indeed, we submit that this Court’s rulings in Shelley
and Barrows, reflect the concept of the Fourteenth Amend-
ment as a guarantee against tolerance by substantive State
law of racial disecrimination in the public domain, whether
practiced by government officials or private persons.
Whether by statute or judictal ruling, the application of
State law-—contract, tort, property, or statutory trespass—
s0 as to deprive a person because of race of privileges en-
joyed by others, is ‘‘state action’’ reached by the Four-
teenth Amendment. As thus seen, the true significance
of Shelley is that the Fourteenth Amendment speaks no
less to the state’s substantive law of rights and duties
than to affirmative state commandments in favor of segre-
gation. The Constitution precludes the state not only from
commanding discrimination, but equally from creating
or recognizing a legal ‘‘right’’ to discriminate, with the
exception of those areas of private eoncern, such as the
home, constitntionally precluded from state intrusion.

In any event, when the State in its executive capacities
has involved itself with private proprietors as in the case
at bar, then equal protection requires the State to assure
non-diserimination in the service of the Negro public.
Analysis demonstrates that the State of Maryland is inti-
mately involved in such public accommodations as Glen
Echo. In its varied licensing and inspection requirements
for the protection of the public interest and welfare, the
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State of Maryland has manifested its high concern re-
garding tlie operation of Glen Echo. In its many regulatory
measures relating to the enterprise, the State further dem-
onstrates its coneern for the public interest in the operation
of the public accommodation involved. But the State’s
involvement does not end with licensing, inspection and
regulation; in a myriad of ways governments provide
assistance to public accommodations, These varying meas-
ures of governmental assistance once more demonstrate
the State’s consciousness of the public interest involved—
the enterprise may be privately owned but the interest
served is public and receives the active supportive energies
of government,

The State has obviously ‘‘become involved’’ in the opera-
tion of public accommodations licensed, regulated and sup-
ported by its agencies, The “private property’’ concepis
whicl underlay this Court’s refusal in the 1883 Civil Rights
Cases to give necessary scope to the Fourteenth Amend-
ment’s guarantee of equal protection, ecannot today remain

dispositive of the question whether the State of Maryland ~—~

may permit public accommodations to discriminate against
Negroes. No reason appears why this Court should de-
" cline to give controlling significance in equal protection
cases to the public interest consideration it finds disposi-
tive in economie due process cases. Cf. Nebbia v. New
York, 291 U.8. 502. One bundred years after Emancipa-
tion, the effort at true emancipation cannot succeed while
great public enferprises, operating with the license, ap- -
proval, assistance and control of the states, remain beyond
the constitutional obligation to afford Negro citizens equal
participation in the life of the community.
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Argument

This case was argned at the last term of court together
with other cases involving State prosecutions against Ne-
groes seeking service at public accommodations and

_facilities, The reargument permits analysis in somewhat

more depth, of some fundamental issues which appeared
to concern the Court during the argnment of the cases last
term. Actually, as we continue to urge in this brief, the
convictions herein require reversal under the accepted
proposition announced and applied by this Court in Shelley
v. Kraemer, 334 U.S. 1, Burton v. Wilmington Parking
Authoreity, 365 U.S. 715, and most recently, in Lombard v,

" Louisiana, 373 U.S. 267, that the Fourteenth Amendment
 precludes a State from involving itself with private dis-

erimination either through its legislative, executive, or
judicial authority (see infre, point I). That proposition
calls for the reversal of these convictions without necessity

- of resolving the question whether the diseriminatory policy

pursued at the public accommodation herein was one which
the State counld regard as lawful in the absence of active
State support. But we urge in additton (see infre, point
II), an examination of the proposition espoused by the court

below and emanating from the 1883 Civil Rights Cases, that
' the owners of licensed premises chartered to serve and cater-

ing to the general public have a ‘‘right’’ to practice racial

- diserimination, and that the State’s recognition of such a

“right’’ is not a denial of the equal protection of the law.
Should this Court deem it necessary to reach our second
point, we urge that a realistic examination of the Four-

teenth Amendment must require the conclusion that it

obligates States to assure equal access for Negroes at places
of public accommodation, and thus the Fourteenth Amend-
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ment necessarily precludes the State’s imposition of sanc-
tions upon Negroes who peaceably seek the same service
accorded by the proprietors to the white publiec.

I

The State’s Active Support to the Racial Discrimination of
Glen Echo Park Transgresses the Equal Protection
Clause of the Fourteenth Amendment.

The instant case is one of a number of proceedings
challenging state prosecutions of Negro patrons and white
associates at places of public accommodation. The first
premise of the challenge against the ecriminal proceed-
ings involved in the pending cases is that such exertions
of state power in support of racially diseriminatory prac-
tices by enterprises serving the public, constitute ‘‘state
action’’ forbidden by the Fourteenth Amendment. What
the States have done in these cases falls well within the
area of state action interdicted by this Court’s rulings.
See Shelley v. Kraemer, 334 U.S. 1, Barrows v. Jackson,
346 U.S. 249, and Burton v. Wilmington Parking Author-
ity, 365 U.S. T15.

(1) Judicial Support to Discrimination. Long before
Shelley, this Court emphasized that the Fourteenth
Amendment’s requirement of equal treatment by the
state, reaches ‘‘state action of every kind’’—legislative,
executive and judicial. See Virginia v. Rives, 100 U.S.
313, 318; Ex Parte Virginia, 100 U.S. 339. In Shelley
and later in Barrows, the Court ruled that judicial rec-
ognition or enforcement of private undertakings to prac-
tice segregation constitutes denial by the state of the equal
protection guaranteed by the Fourteenth Amendment. In
the instant case it is clear that at least as much as in Shelley
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and Barrows, the courts of the State of Maryland have
become the means for enforeing racial diserimination. No
nmore may the State here enforce “‘private’’ diserimination
by judicial trespass action than it could do so by judicial
ejectment action in Shelley. We submit that Shelley con-
trols the instant case and precludes the affirmance of con-
victions for ““trespass’’ of persons ordered off premises
and arrested and accused ‘‘because they were Negroes,’’?

Indeed, the instant case is far stronger than Shelley.
Here the State process which enforees racial diserimination
is not merely civil process as in Shelley, but the substan-
tive eriminal law of the State. In contrast to civil proe-
ess which the State extends to parties for the redress of
private wrongs, eriminal prohibitions import the exist-
ence of a general public interest in the proseription of the
conduct prohibited. Even more so than in Shelley, where
the State merely opened its courts for private redress,
here, in the application of a eriminal prohibition, the State
is expressing and applying a public policy favoring dis-
crimination.

Moreover, any supposed private interest worthy of
state court protection in this case must fall far below the
private and property interests which this Court precluded
from judicial enforcement in Shelley. The asserted pri-
vate and property interest in Shelley was that in the
home-owner’s choice of his neighbors—an interest which
certainly stands high in the traditional respeect and pro-
tection of the law. By contrast, here the State’s process
has been made available to enforce discrimination not in
the private domain of home ownership, but on a merry-go-
round at an amusement park catering to the general public.

3 This was the holding of the Third Cirenit under similar factual eir-
cumstances, in Valle v. Stengel, 176 F. 2d 697.
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If, as this Court’s Shelley ruling held, state courts may not
lend their powers to the enforcement of diserimination in
home ownership, they may do so even less to enforee dis-
crimination at premises licensed for, advertised, and dedi-
cated to the custom of the public.

This is the position espoused before this Court several
years ago in a brief amicus for the United States in Boyn-
ton v. Virginia, 364 U.8. 454. In the Government’s Brief
before this Court (at p. 17), it emphasized that ‘‘The ap-
plication of a general, nondiseriminatory, and otherwise
valid law to effectuate a racially diseriminatory policy of
a private agency, and the enforcement of such a diserimi-
natory policy by state governmental organs, has been held
repeatedly to be a denial by state action of rights secured
by the Fourteenth Amendment.”” Pertinent judicial rul-
ings, the Solicitor General pointed out, demonstrate that
“where the state enforces or supports racial discrimination
wm & place open for the use of the general public . . . it in-
fringes Fourteenth Amendment rights notwithstanding the
private origin of the discriminatory conduct’” (at p. 20).

The position elaborated in Boynfon is, we submit, the
only position which this Court can take consistent with
its holdings in Shelley and Barrows. If the Constitntion
precludes judicial vindieation through civil remedies for
a right of private diserimination in the selection of neigh-
bors, then it must at least equally preeclude judicial en-
forcement by eriminal law of a restriction of premises
catering to the public. 'Without the necessity of considering
the state’s nonjudicial involvement in this case in the prac-
tice of segregation at Glen Echo Park, it is enough for con-
stitutional purposes for this Court to find that Maryland
has impermissibly imposed eriminal penalties and prohibi-
tions to support diserimination at a public accommodation,

(2) Executive Support to Discrimination, Actually, there
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is much more in the instant case than judicial enforcement
of racial diserimination—for here the closest interplay ex-
isted at every stage between the diserimination at Glen
Echo Park and the executive authority of the State, which
was loaned to the owners for the enforcement of diserimina-
tion. Not only the judicial and prosecutory power of the
State of Maryland has been employed to enforce diserim-
ination, but the State’s police authority was leased to the
Glen Echo management on a formalized basis for the con-
tinuing administration and enforcement of its diserimina-
tory policy. Deputy Sheriff Collins, not upon the mere
request but upon the orders of the private management
which employed him, and wearing the badge of his public
office, informed and instructed petitioners that because they
were Negroes they would have to leave the premises. Col-
lins and his associates were thus administering the Park’s
policy of racial diserimination on a day to day basis.

Indeed, it was officer Collins who created the erime of
which petitioners were conviceted. His direction to peti-
tioners to leave the premises was a necessary ingredient
of the offense under the statute, which is committed only
“after having been duly notified by the owner or his
agent . ..”” Then, to add even further state support, still
following the orders of his employers but in his capacity
as an officer of the State, Collins arrested petitioners and
filed warrants under oath against them, bringing into play
the eriminal machinery of the State.* Collins’ nnassisted

4 Collins, who was under the orders of his private employers to accuse
petitioners of trespass, did so in his public capacity. This is reflected in
the “Application for Warrant by Police Officer” (R. A), filed by Collins
on his sworn allegation “that he is a deputy sheriff . . . and as such
... did observe” the alleged offense, and in the State Warrants (R. B, C)
reciting that “eomplaint hath been made upon the information and oath
of Lieutenant Collins, Deputy Sheriff . . .”

While the court below points out (R. 82) that Collins might have filed
his acceusation in his private capacity, it is significant that he did not.
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double play is in sharp contrast to the ordinary Tinkers
to Evers to Chance initiation of eriminal process.

It could hardly be more obvious, we submit, that as re-
gards enforcement of segregation there was absolutely no
severance at any time between public and private authority
at Glen KEcho Park. The Park’s policy of racial dis-
crimination was at all times being administered and en-
forced by the State through Deputy Sheriff Collins and his
colleagues. Here the State of Maryland was not merely
enforeing racial diserimination through prosecution in the
courts, but was itself administering that diserimination on
a day to day basis at the premises of the largest public
amusement facility in the District of Columbia area. Cf.
Pennsylvania v. Board of Trusts, 353 U.S. 230. Indeed,
but for the State’s ready support, the management might
not have diseriminated against the Negro patrons. Actually,
shortly after that State support was challenged in the in-
stant case and in a Federal suit filed by Negro patrons to
bar further arrests at Glen Echo (Griffin v. Collins, Civil

Maryland employs an accusatory system in petty offenses based upon the
diseretionary aunthority of justices of the peace to arraign persons for trial
upon complaint to them of an offense having been committed. Code
Article 52, Sections 13 to 25. One who persuades a justice of the peace
“in his diseretion” (Art. 52, Sec. 23) to issme a state warrant, has pro-
cured the trial of the accused in the ahsence of further affirmative aetion
to amend or dismiss the warrant, by the justice of the peace (Art. 52,
See. 22) or the trial court (Art. 52, Sec. 13; in Montgomery County Art.
52, Sections 25 and 99). That the justice of the peace is influenced in
the exercise of his diseretionary aceusatory power by the fact that a police
official is the complainant, is indieated by his maintenance of a separate
form of “Application for Warrant by Police Officer” which, unlike the
form used by private applicants, requires no listing of other witnesses,
is issued in part on the basis of unsworn verbal representations to the
justieo by the officer of the law, and on his oath that “as a member of the
Montgomery County Police Department,” he believes the accused guilty
(R. A). In these eircumstances, it eannot be said that in the exercise of
the justice of the peace’s discretionary power to accuse petitioners and
thus to bring them to trial, it was inconsequential that the complaint made
by Collins pursuant to his employers’ orders, was in his official eapacity
as a police officer.
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Action No. 12308, D. C. Md. (1960)), the Park abandoned its
practice of segregation (see The Washington Post, March
15, 1961, p. 1, col. 2).

As this Court recently phrased the presently relevant
prineiple in Burton v. Wilmington Parking Authority, 365
U.S. 715, 722, (re-affirmed at the last term in Peterson v.
Greenville, 373 U.S. 244) the equal protection clause comes
into play when ‘“to some significant extent the State in
any of its manifestations has been found to have become
involved’” in private conduct abridging individual rights.
The applicability of this rule is clear and direct where the
State has loaned its badge of police authority to the private
diseriminator. Even less can Maryland lease its police
badge for diseriminatory use here than Delaware could
lease its property for diseriminatory use in Wilmington
Parking.

Only this year, the Court decided Lombard v. Louisiana,
373 U.S. 267, which appears dispositive on the power of
the state to lend its police authority to the maintenance of
segregation at public premises. There the public assurances
by the New Orleans Mayor and Police Chief to businessmen
that police authority would assist in maintenance of segre-
gation constituted impermissible state support to segrega-
tion. Surely an identical result must follow where, as in
the present case, the State has not merely promised its
police assistance to continued segregation but has actually
deputized the proprietor in the daily enforcement of his
segregation practice.’

5 The court below found Deputy Sheriff Collins’ involvement in admin-
istering segregation at Glen Echo no different than that of a regular police
officer casually called npon for assistance by management (R. 82). While
in onr view the Constitution precludes either type of police involvement
in administering racial segregation at public accommodations, it must he
noted that the two situations are not identical. Unlike the policeman
requested to make an arrest for trespass, the police power here was under
the pay and control of the private management which ordered Deputy
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(3) The foregoing considerations, we submit, permit no
other resolution of this case than a reversal of the con-
victions against petitioners. In the deputizing of the pri-
vate discriminator and in enforcement of diserimination
through arrest, prosecution and conviction of Negroes who
peaceably sought service, the State has transgressed the
guarantee of equal protection as defined and applied in this
Court’s decisions in Shelley, Barrows, Wilmington Park-
mg, and Lombard. Yet there remain certain questions
posed during the oral arguments at the last term about the
meaning and effect of the result for which we contend. In
particular, it has been suggested, first, that the owner of a
business has an inherent proprietary right of “privacy’’
from Negro customers, which right the State may properly
safeguard and preserve; and, second, that if proprietors
may continue to discriminate only without the help of the
state, then a dangerous condition of forcible self-help would
arise in the ‘“no man'’s land’’ where the state neither
protects nor proseribes diseriminatory conduct. We turn
to a brief examination of these issues.®

Sheriff Collins to administer its diseriminatory policy (R. 16). In this
commingling of public and private powers at Glen Fecho, there was irve-
trievably surrendered the integrity ordinarily attaching to the policeman’s
badge. It seems clear (ef. Steele v. Louisville & Nashville R. Co., 323 U.S,
192; Marsh v. Alabama, 326 U.S, 501) that the loan of the State’s police
badge is accompanied by a eonstitutional prohibition on its use for the
enforecement of racial praetices.

8 A related point which has been suggested during the arguments is
that the State’s action in convicting petitioners of trespass is “neutral”
within the contemplation of the Fourteenth Amendment, sinee the State
courts in applying the law of trespass to petitioners were not racially
motivated. But in Shelley (334 U.S. 1, 22) this Court rejected the identieal
argument on the ground that “the power of the State to create and en-
forea property interest must be exercised within the houndaries defined
by the Fourteenth Amendment.” In Point IT of the argument, we examine
at more length the postulate underlying the “neutrality” contention, that
the Fourteenth Amendment reaches only the racial misfeasance of the
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(a) Protection of Proprietary Privacy. It is argued that
a right of privacy and racial exclusion inheres in the opera-
tor of a public business, which ‘‘right’’ the State has a
legitimate interest to safegnard and preserve. But this case
does not involve the privacy of the home, or of premises
at which the owner has sought to bar the presence of the
public at large. Far from seeking privacy, Glen Echo Park
is open to and caters to the trade of the public. This Court
has had occasion to emphasize precisely this distinetion.
In Marsh v. Alabama, 326 U.S. 501, the Court ruled that
the exertion of state eriminal authority on behalf of a pro-
prietor’s restriction on the liberties of a member of the
general public on his premises was precluded by the Four-
teenth Amendment. As the Court pointed out (at 505-506) :
“The State urges in effect that the corporation’s right to
control the inhabitants of Chickasaw is coextensive with
the right of a homeowner to regulate the conduet of his
guests. We cannot accept that contention. Ownership does
not always mean absolute dominion. The more an owner,
for his advantage, opens up his property for use by the
public in general, the more do his rights become circum-
seribed by the statutory and constitutional rights of those
who use it.”” And in Public Utilities Com’n v. Pollak,
343 U.S. 451, 464, the Court dismissed the contention that
the Constitution secures to a passenger on a public vehicle
““a right of privacy substantially equal to the privacy to
which he is entitled in his own home.”” Privacy, said the
Court, ‘‘ig substantially limited by the rights of others
when its possessor travels on a public thoroughfare or
rides in a public conveyance.”’

State and provides no affirmative obligation upon the State to protect
the Negro public in its enjoyment of publie services and accommodations.
We urge there that there is in fact no “right” to diseriminate in the publie
domain amenable to “neutral” protection by the substantive law of the
State (see infra, pp. 27 to 32),
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This Court has long recognized the attenuation of per-
sonal and proprietary privacy when asserted in areas of
public interest and concern. Thus, the proprietor of an
apartment house, but not the proprietor of a town, can
exclude leaflet distributors from privately owned premises.
Compare Hall v. Commonwealth, 335 U.S. 875 with Marsh
v. Alabama, 326 U.S. 501. Similarly, the city can protect
the citizen’s privacy in his living room, but not on the
public street. Compare Breard v. Alexandria, 341 U.S. 622
with Cantwell v. Connecticut, 310 U.S. 296. Private owner-
ship of premises is not dispositive on the right to exclude
unwanted and trespassing union organizers. Republic
Awviation Corp.v. NLRB, 324 U.S. 793. The right to privacy
and association must yield when the association wields
quasi-public funections. Compare James v. Marinship
Corp., 25 Cal. 2d 721, 155 P. 2d 329, with Ross v. Ebert, 275
Wise. 523, 82 N.W. 2d 315. See also Terry v. Adams, 345
U.S. 461.

Glen KEcho Park is a licensed business enterprise
owned and operated by corporations chartered by the
State of Maryland. Tt caters to the general public as the
major amusement park in the Distriet of Columbia area
and none of its numerous advertisements through various
means of public communication reflected any discrimination
against Negro members of the public and no signs around
the Park proclaimed any restriction npon the custom of
Negro patrons. These factors underline the eritical con-
sideration in the instant case that the State’s power has
been invoked to enforce not personal privacy but public
diserimination—to assist a business catering to the general
public in its refusal of service to Negro members of that
public. But he who seeks privacy must practice privacy.
To the argument that rights of ‘“‘privacy’ must be given
predominant standing here, the simple answer ig that there
is no privacy to be protected in a place of public accommo-
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dation catering to thousands of amusement-seekers.

Whether and to what extent the state may enforce racial
diserimination at premises which the owner has not opened
to public use is a question not now necessary for decision.
In that situation Constitutional rights of private possession
and use might be invoked as the justification for the state’s
protective activism. See Henkin, Shelley v. Kraemer, Notes
for a Revised Opinion, 110 Pa. Law Review 473. But here
where the proprietor practices mo privacy, it is clear that
the only interest which the State’s criminal action can be
said to vindicate is in maintenance of segregation at public
accommodations, and such an interest cannot survive the
Fourteenth Amendment’s stricture of equal protection.

(b) Segregation By Forcible Self-Help. To the sug-
gestion that the prohibition of state support to segrega-
tion at public accommodations would create a dangerous
no man’s land, where self-help would replace law and

7 Far from dealing with a property-owner seeking privacy, here we have a
state-licensed enterprise of public accommodation which has been the hene-
ficiary of state support in its diserimination. Thus it would hardly be argued
that a state may license publie accommodations expressly to serve the white
publie. Yet, while the State's license here may in form be neutral, when
the State through its courts enforees racial segregation at the licensed
premises, then in effect the State has licensed and authorized an enterprise
to provide accommodations to the white publie alone.

This the State elearly may not do. As Mr. Justice Douglas stated in
his eonenrring opinion in Garner v. Louisiana, 368 U.S. 157, 184: “I do
not believe that a State that licenses a business can license it to serve only
whites or only blacks or only yellows or only browns. Race is an imper-
missible classification when it ecomes to parks or other municipal facilities
by reason of the Equal Protection Clanse of the Fourteenth Amendment.
By the same token, I do not see how a State ean constitutionally exercise
its licensing power over business either in terms or in effect to segregate
the races in the licensed premises. The authority to license a husiness
for public use is derived from the publie. Negroes are as much a part
of that public as the whites. A municipality granting a license to operate
a business for the publie represents Negroes as well as all other races who
live there. A license to establish a restaurant is a license to establish a
public facility and necessarily imports, in law, equality of use for all
members of the public.”
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order, there are at least two answers. Actually, it may be
that proprietors of public accommodations have no right to
diseriminate against Negroes, even without the active
assistance of the state—this is the issue to which the
second point of this brief (infra, pp. 27 to 41) is ad-
dressed. Here we would merely note that there is a serious
Constitutional question whether the state may either enforce
or permit racial segregation at accommodations licensed
for or catering to the general public.

In any event, the public record of recent years demon-
strates the unlikelihood of self-help as a means for per-
petuating the diserimination which proprietors have
heretofore practiced with the assurance of the state’s
ready assistance. It is not the habit of proprietors seek-
ing the trade of the public to engage in the dirty busi-
ness of self-help ousters of Negroes seeking to give their
patronage; rather they rely upon police forces to oblige
in the enforcement of the ‘‘unwritten law.’”” The recent
wholesale abandonment of racial practices of the busi-
ness community in many Southern localities, demonstrates
that these practices are less the product of public attitudes
or business necessity than the vestigial remains of former
conditions, succored by the willingness of public authori-
ties to enforce segregation. There is every reason to be-
lieve that the removal of state support for diserimination
will insure the demise of segregation in public accommo-
dations.

Prior to the first sit-in of February, 1960, lunch counters
throughout the South denied normal service to Negroes.
Six months later, lunch counters in gixty-nine cities had
abandoned diseriminatory practices (The New York Times,
August 11, 1960, p. 14, col. 5) ; by October of 1960, the num-
ber of recently desegregated munmicipalities had mounted
to more than one hundred (The New York Times, Oct. 18,
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1960, p. 47, col. 5). During 1961 and 1962, desegregation
steadily continued,® and in 1963 wholesale abandonment of
segregation has been the national pattern.’

In the instant case, no possible difficulty could arise from
this Court’s invalidation of State support for segregation
at Glen Echo.' After these cases were tried, the Park
abandoned its prior racial praectices in 1961 (see The
Washington Post, March 15, 1961, p. 1, col. 2); Mont-
gomery County adopted a public places law (Ordinance
4-120, adopted by County Council, January 16, 1962), and
recently so did the Maryland Legislature. See 8 R.R.L.R.
268. Unquestionably, an element in the management’s
abandonment of diserimination was petitioners’ challenge
to the State’s enforcement of diserimination. The national
evidence equally demonstrates that state enforcement alone
provides the essential buttress for continued racial dis-
crimination at places of public accommodation.

* * * # * * *

The Fourteenth Amendment does not permit the State of
Maryland to utilize its police powers of enforcement, ar-
rest, accusation and prosecution and its judicial powers of
trial and conviction to administer and effectuate racial dis-
crimination at a facility catering to the general public. The
quantum of state action here far exceeds that which this

8 See e.g. The New York Times, Feb. 7, 1962, p. 40, col. 5 (Memphis);
The Washington Post, April 9, 1962, p. 5, eol. 2 (Houston); The Wash-
ington Post, Sept. 13, 1962, p. 18, col. 1 (New Orleans).

9 See The Washington Post, July 19, 1963, p. 4.

10 Ag the trial judge himself ohserved (R. 74):

“If the Court of Appeals of Maryland decides that a negro has the
same right to use private property as was decided in the school cases,
as to State or Government propertly, or if the Supreme Court of the
United States so decides, you will find that the places of business in
this County will aceept that decision, in the same manner, and in the
same way that publie authorities and the people of the County did
in the School Board deecision. . . .”
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Court found adequate to bring into play the equal pro-
tection clause in earlier cases. We submit that under the
Fourteenth Amendment Maryland cannot conviet Negro
youngsters of eriminal trespass merely because they have
sought to ride the merry-go-round in a place of public ac-
commodation.”

II

Under the Equal Protection Clause, the State Can Neither
Recognize, Countenance, Nor Protect a ‘‘Right’’ of Dis-
crimination Against Negroes at Public Accommodations.

The argument in the previous section has examined
State involvement on the general premise that the equal
protection clause is invoked by forms of active State con-
duct which sanction, compel, or enforce discrimination.
Most of the Fourteenth Amendment racial cases which
have come before this Court have in fact involved voli-

11 State criminal statutes, particularly where First Amendment rights
might be unduly impeded by uncertainty in the ambit of the state’s pro-
seription of eonduet, must avoid vagueness in the definition of a eriminal
act. Lanzetta v. New Jersey, 306 U.S. 451; Cantwell v. Connecticut, 310
U.S. 296; Winters v. New York, 333 U.S. 507; Smith v. California, 361
U.S. 147; Edwards v. South Carolina, 372 U.S, 299; Wright v. Georgia,
373 U.S. 284, The enforcement of this Maryland eriminal trespass statute
against these petitioners runs counter to these precedents, for it subjects
petitioners to punishment without adequate prior notice that their conduet
transgressed the State’s eriminal proseription. The statute forbids “enter-
ing or erossing over” private property after notifieation not to do so. The
Maryland Court of Appeals found the statute applieable to petitioners,
who were warned off the property only when actually sitting on the earousel
in making their First Amendment protest. While the eourt below deemed
petitioners’ failure to leave the premises synonymous with “entering or
erossing over” the premises, its sole authority for such a construetion was
a recent North Carolina Supreme Court ruling (R. 80). Certainly, in the
absence of a prior Maryland construetion of this eriminal trespass statute,
the “entering or crossing over” language was not adequate warning to
sustain punishment of persons making peaceable public protest simply by
remaining on an amusement concession for which they had tickets of
admission.
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tional and active governmental support to discrimination
as such; there have been few occasions for resolving the
impact of the Fourteenth Amendment where the state
does mnot compel but merely tolerates diserimination.
Some have accordingly come to view equal protection as
a guarantee only against the racial misfeasance of the
state. Thus, the court below assumed that no constitu-
tional question arises merely from the state’s accept-
ance and recognition of a ‘‘lawful policy of segregation’’
at a place of public accommodation—and having postu-
lated a ‘“‘right” of discrimination, it found no fault with
Maryland’s vindication of that right through criminal tres-
pass sanctions. In the previous analysis, we have accepted
arguendo the premise entertained by the court below that
proprietors have a right to diseriminate at public accom-
modations, and have urged that nevertheless the State may
lend no enforcement to the exercise of such a right. Here
we urge that the premised ‘“right’’ to diseriminate at pub-
lic accommodations is itself erroneous—that the State
cannot create or recognize a right to diseriminate against
the Negro publie, and that accordingly there is no ‘‘right”’
for the State’s eriminal law to vindicate.'?

(1) Is it truly the law that equal protection prosecribes
only state enforcement of racial discrimination? Does the
guarantee of ‘‘equal protection’ import no affirmative obli-
gation of the state to assure non-discriminatory treat-

12 What is relevant here as a constitutional defense to Maryland’s erimi-
nal prosecution is that the owner of a publie accommodation has no “right”
to diseriminate against Negroes and in the absence of such a “right” there
is no legitimate predicate for the State’s eriminal action against Negroes
who seek serviee. It is our view, as we develop herein, that the same
considerations which make it a violation of the Constitution for the State
to recognize a propriefor’s “right” to diseriminate, also give the Negro an
affirmative “right” to service at publie accommodations. The Constitution,
we submit, not only permits Negro members of the public to sit on the
carousel free of State interference, but also requires the State o assure
them equal aceess and service at such accommodations.
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ment in any of the areas of public life where the state is
otherwise intimately concerned and involved? If pro-
prietors have the “‘right’’ to disecriminate against Negroes
at public accommodations, is it not the substantive state
law from which that right is derived, and if so, may a
state create and recognize a proprietary right to diserimi-
nate in a public calling and in the public domain?

This Court’s 1883 decision in the Cwil Rights Cases,
109 U.S. 3, first gave rise to the assumption that the Four-
teenth Amendment concerns itself only with the active
misfeasance of the state in matters of race, and not with
its nonfeasance. The language of this Court’s ruling has
been taken to mean that persons may engage in racial dis-
crimination in the operation of public accommodations, and
that the Fourteenth Amendment does not require the state
to concern itself with such conduct. Actually, closer read-
ing of the Civil Rights Cases decision indicates that more
has been attributed to its holding than it contained. For
this Court held only that that Congress had exceeded the
ambit of the Fourteenth Amendment in legislation which
spoke directly to the proprietors of accommodations,
without directing itself in any way to the intermediate
Fourteenth Amendment responsibility of the stafe. Cer-
tainly, there was not then before the Court the question
whether the Fourteenth Amendment is breached when a
state has failed to protect the Negro from diserimination
in access to public accommodations. On the contrary, the
Court took pains to point out (pp. 19, 21) that the case was
resolved ‘“on the assumption that a right to enjoy equal
accommodation and privileges in all inns, public convey-
ances, and places of public amusement, is one of the essen-
tial rights of the citizen which no State can abridge or
wnterfere with,”” and that the Court was not presented with
the issue whether denial of equal service at such establish-
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ments ‘“might not be a denial of a right which, if sanctioned
by the state law, would be obnoxious to the prohibitions of
the Fourteenth Amendment.”’

Notwithstanding the narrow holding of its 1883 ruling,
the language of the majority in the Civil Rights Cases,
which gave pre-emptive emphasis to the consideration that
an accommodation is privately owned, has fostered through
succeeding years the assumption that equal protection
begins and ends with an active state command in favor of
discrimination, and does not, even in areas of public in-
terest and concern, reach mere tolerance of racism by the
law of the state. But in the early 1940s the ‘“misfeasance’’
theory began to show its inadequacy. In the adjudication
of a line of racial primary cases culminating in the ruling
in Terry v. Adams, 345 U. S. 461, this Court held that the
Fourteenth Amendment reaches ‘‘private’’ diserimination
by those who exercise authority from the state or in the
area of the state’s direct concern. As the Court recently
explained in its Wilmington Parking decision, there are
circumstances where by reason of the confluence of govern-
mental and private authority (cf. Marsh v. Alabama, 326
U. 8. 501), the affirmative obligation devolves upon the state
to assure equality of treatment regardless of race. Con-
cerning the practice of diserimination at a state-connected
public accommodation, this Court referred to the respon-
sibility of the State to assure non-diserimination at the
premises, and stated that ‘“no state may effectively abdi-
cate’” such responsibilities, either by ‘‘ignoring them or
by merely failing to discharge them whatever the motive
may be’ (365 U. S. at 725). These authorities indicate
that this Court has already recognized that the State may
transgress the obligation of equal protection by its mere
countenancing of diserimination in areas of public concern,
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-{2) Indeed, we submit that this Court’s rulings in Skelley
and Barrows necessarily reflect the concept of the Four-
teenth Amendment as a guarantee against tolerance by
state substantive law of racial diserimination, whether
practiced by Government or private citizenry. As this
Court expressly stated in Shelley, the Fourteenth Amend-

ment inhibits in the area of race ‘‘the power of the State.

to create and enforce property interests.”” Under this
view, the state may neither create, enforce, recognize, nor
tolerate a ““right”’ to discriminate in the public demain.
Neither common law nor statute can be constitutionally
applied in a manner which would validate racial discrimi-
nation. Whether by statute or judicial ruling, the applica-
tion or enforcement of state law,—contract, tort, property
or statutory crime of trespass—in a manner which would
deprive a person solely because of race of rights or privi-
leges enjoyed by other persons, is ‘‘state aetion’ which
violates the Fourteenth Amendment.

As thus seen, the true significance of Shelley is not its
proseription on state enforcement of a supposed ‘‘right®’
to discriminate. Rather, it is grounded on the view that
the Fourteenth Amendment speaks no less fo the state’s
substantive law of rights and duties than to affirmative
state commandments in favor of segregation, With the ex-
ception of those areas of private right such as the home,
which are consfitutionally precluded from government in-
trusion (see Henkin, Shelley v. Kraemer, Notes for a
Revised Opinion, 110 Pa., Law Review 473), state law
which recognizes and gives standing to a ‘‘right to dis-
criminate’’ on the basis of race, offends the equal protec-
tion guarantee. Thts, in our view, is the answer to the
question voiced by Mr, Justice Black at the arguments last
year, whether if proprietors have a right to diseriminate
at their establishments the state is precluded from giving
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them protection in that right. The Constitution precludes
the state not only from enforcing a right to diseriminate,
but equally from ereating or recognizing such a right in the
public domain. An individual need not hold himself out
to serve the general publie, but, if he does, the State under
the Fourteenth Amendment may not recognize his ‘‘right”’
to exclude from his offer to serve the public any part
thereof solely on grounds of race.

(3) But even in the absence of the suggested assimilation
of the state’s law of substantive rights to the concept of
“‘state action,”” we would urge that with respect to the
service of Negroes at places of public accommodation the
state is so intimately concerned that it can neither compel
nor permit racial diserimination. Those who operate ac-
commodations catering to the public must, in our view, be
charged by the state with the minimal trust of serving the
public without racial diserimination. In Garner v.
Loutsiana, 368 U.S. 157, 176 (see also Lombard v. Louisiana
373 U.S. 267), Mr. Justice Douglas in a concurring
opinion, pointed to the intimate contacts between the state
and a restaurant authorized to cater to the general public.
He concluded (p. 182) that ‘“those who run a retail es-
tablishment under permit from a municipality operate, in
my view, a public facility in which there can be no more
discrimination based on race than is constitutionally per-
missible in the more customary types of public facility.”
We submit that no other conclusion can properly be
reached, and that if the Court should review the question,
it must rule that Maryland cannot permit Glen Echo to
discriminate against petitioners because of their color and
refuse them service at its premises.

The constitutional mandate for applying equal proteec-
tion guarantees to places of public accommodation, was
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brilliantly set forth eighty years ago in Justice Harlan’s
historie dissent in the Civil Rights Cases, 109 U.S. 3. A
review of the status of such establishments under law and
in the social order led Justice Harlan to the view that the
moving purpose of the Emancipation Amendments would
be subverted were their ambit to exclude carriers, inns and
similar public accommodations:

“In every material sense applicable to the practical
enforcement of the Fourteenth Amendment, railroad
corporations, keepers of inns and managers of places
of public amusement are agents or instrumentalities of
the State, because they are charged with duties to the
publie, and are amenable, in respect of their duties
and functions, to governmental regulation. It seems
to me that, within the principle settled in Ez parte
Virginia, a denial, by these instrumentalities of the
State, to the citizen, because of his race, of that equal-
ity of civil rights secured to him by law, is a denial
by the State, within the meaning of the Fourteenth
Amendment. If it be not, then that race is left, in re-
spect of the civil rights in question, practically at the
merey of corporations and individuals wielding power
under the States’’ (109 U.S. 3, 58-59).

Justice Harlan’s broad concept of the Fourteenth
Amendment is not dissimilar from that evidenced by the
more recent decisions of this Court. Beginning with the
landmark voter discrimination cases (Nixon v. Herndon,
273 U.S. 536; Nizon v. Condon, 286 U.S. 73; Smith v. All-
wright, 321 U.S. 649) and going on through Steele v. Louis-
ville & Nashville R. Co., 323 U.S. 192, and a series of subse-
quent rulings, this Court has applied the rule that when
government has its ‘‘thumb on the seales,’’ private conduet
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may become infused with the requirement of equal freat-
ment. Such infusion has been found by the Court in areas
of contracts (Steele, supra; Shelley, supra), transportation
(Henderson v. United States, 339 U.S. 816), education
(Pemnsylvania v. Board of Trusts, 353 U.S. 230; and see
Cooper v. Aaron, 358 U.S. 1, 19) and most recently in the
case of a state-assisted public accommodation (Burton v.
Wilmington Parking Authority, 365 U.S. 715). In the case
last named, the Court warned that the equal protection
requirement would apply when ‘““the State in any of ils
manifestations has been found to have become involved’’
with a private enterprise engaging in racial practices.

(4) In the present more refined formulation of the degree
of state action necessary to bring ‘‘private action’’ within
the reach of the Fourteenth Amendment, we respectfully
submit that the State in many of its manifestations is indeed
involved in public accommodations. Current analysis like-
wise demonstrates that the State is intimately involved in
public accommodations, which are licensed to perform val-
ued public services upon a showing of capacity to serve the
public interest, and are governmentally regulated and sup-
ported to further the serious public concern in the availabil-
ity of the services provided. This is illustrated by a brief
review of the applicable statutes of Maryland respecting the
operation of an establishment such as Glen Echo Park:

(i) Licemse. TUnder Section 15-7 of the Montgomery
County Code (1960), it is made ‘““unlawful for any per-
son to hold in the county any pienie, dance, soiree or other
entertainment for gain or profit to which the general pub-
lic are admitted,”” without first having obtained a permit
or license. By Section 15-8, the County Council is em-
powered to issue such permit or license upon payment
of a reasonable fee, and to adopt ‘‘such rules and regula-
tions in conneection with such permit, license and fee as
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are necessary to protect the public health, safety and wel-
fare.”” By Section 15-11, the Council is empowered to
““inspect, license, regulate or limit as to location within
the limits of the county any place of public amusement,
or recreation . .. and in order to safeguard the public
health, safety, morals and welfare, to pass rules, regula-
tions or ordinances . .."’

In Chapter 75 of the Montgomery County Code the Coun-
cil has promulgated specific regulations (in addition to gen-
eral rules applicable to matters such as health, fire and
sanitation) relative to the licensing and operation of amuse-
ment parks, theatres, dance halls, restaurants, cafes, inns,
taverns, public swimming pools, ete. These rules preseribe
the hours of operation (Section 75-1, 75-2) and other de-
tailed matters. Operation without a license of ““amusement
parks operated for profit’’ (Section 75-9) is forbidden (Sec-
tion 75-5, 75-16). Licenses are issuable by the Director of
the Department of Inspection and Licenses (Section 75-6)
two weeks after a copy of the application has been published
in a newspaper of general circulation (Section 75-7). But
no amusement park license may be granted until the park
submits proof ‘‘of sufficient financial responsibility
or adequate liability insurance coverage, to protect the
public using the park’ (Section 75-9). Payment of the
license fee ‘‘entitles the operator of the amusement park’’
to operate all amusement devices not prohibited by law
(Section 75-9). In these licensing and inspection require-
ments for the protection of the public interest and welfare,
the State has manifested its high eoncern regarding the
operation of the amusement accommodations involved. But
even after the issuance of the State’s approval for the
operation of the establishment, continuing State concern
is reflected in the system of regulation in the public interest.
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(1i) Regulation. Licenses issued expire within one year
(Section 75-10). They may be denied, revoked or sus-
pended if the enterprise ‘‘constitutes a detriment, is in-
jurious to, or is against the interests of, the public health,
safety, morals or welfare’’ (Section 75-11). While hear-
ings are provided in cases of revocation and suspension,
there is specific authority for the summary closing of the
premises to prevent manifest nuisance or danger (Section
75-13). The County reserves its rights of visitation and
inspection at the premises (Section 75-15). In these ways,
by continual vigilance and inspection, the State further
demonstrates its concern for the public interest in the
operation of the public accommodation involved.

(ii1) Swupport. In the creation and operation of its enter-
prise, the amusement facility also receives a variety of
significant governmental supports. The State first gives it
corporate existence and recognition, permitting it to exer-
cise the attributes of a natural person with the privilege
of limited liability. Then, with the grant of a permit to
operate a public business, the State authorizes the facility
to cater and advertise to the general public.

But the State’s support does not end with the issuance
of corporate charters and public licenses. In a myriad of
ways governments provide assistance to publiec accommo-
dations, Special supports are made available through
urban renewal, fair trade protections, anti-trust laws, tax
benefits and the like. And assistance is given by ountright
subsidies and supportive services of Departments of Com-
merce and Labor. Then, too, there is the vast area of local
government assistance—the special zoning and license dis-
pensations, the police protections, and the many daily
manifestations of local concern for adequate public facili-
ties. Thus, Glen Echo Park is reached by two public high-
ways paved and repaved from public funds; large numbers
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of private cars in and out of the Park create traffic conges-
tion which must be handled by State, local, and Park
Police; the Park’s thrill rides and attendant noises exist
only by relaxation of State laws relating to public nuis-
ances; and, of course, this entire case arises from the
action of a State-deputized private employee of the Park.
These varying measures of governmental assistance
once more demonstrate the State’s consciousness of the
public interest involved—the enterprise may be privately
owned but the interest served is public and receives the ac-
tive supportive energies of government.

(5) In view of these manifold contacts just reviewed, can

it possibly be said that the State has not ‘‘become in-
volved’’ in the operation of public accommodations licensed,
regulated, and supported by its agencies? We submit that
the points of State involvement are too many and too inti-
mate to allow an affirmative answer in the light of twentieth
century relationships between government and public enter-
prise. Cf. Public Utilities Com’n v. Pollak, 343 U.S. 451,
462.* But as important as their ‘‘state involvement’’
aspect, these contacts also express the State’s recognition
of the constitutionally relevant faet that public accom-
modations are clothed with a vital public interest. Once
that fact be recognized, as urged by Justice Harlan in 1883,

18 That the community interest is intimately involved in the service of
the citizens at public accommodations is evidenced by the eommon law of
inkeepers, more particularly defined today in the laws of some thirty states
which prohibit racial diserimination at public places. Moreover, Southern
states have also evidenced their concern with aceess to serviece at publie
acecommodations, through the variety of segregation laws in force since the
latter part of the last century, which defined the basis for serving the
Negro and white publie at such establishments. Recently, Maryland
enacted a public accommodations law which reverses the former legisla-
tive commandments of segregation. See 8 R.R.L.R. 268. Both in the
former code of segregation and in the present law of integration, Mary-
land confesses the State’s intimate concern with public access to services
and acecommodations catering to the custom of the public.

g
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then vital constitutional principles come into play—those
which this Court emphasized in a line of adjudications
foreshadowed in Munn v. Illinois, 94 U.S. 113, and brought
to full standing in Nebbia v. New York, 291 U.S. 502, and
succeeding due process rulings. In the resulting test of
government controls against the guarantees of due proc-
ess, this Court’s inquiry no longer ends with the discovery
that the enterprise is private, but proceeds on to the ques-
tion whether the public interest warrants the restraint im-
posed. This Court has thus definitively accepted Mr. Jus-
tice Holmes’ view (Lochner v. New York, 198 U.S. 45, 75)
that ‘‘the Fourteenth Amendment does not enact Mr.
Herbert Spencer’s Social Staties.”” The ‘‘laissez faire’’
concept which underlay this Court’s 1883 refusal to give
necessary scope to the Fourteenth Amendment’s guaran-
tee of equal protection, cannot today remain dispositive
of the pending question.

No reason appears why this Court should decline to give
controlling significance in equal protection cases to the pub-
lic interest consideration it finds dispositive in economie
due process cases.!* Considerations of the highest order
of public interest are involved in the availability of publie
services and accommodatios without diserimination or seg-
regation—their magnitude is measured by the cataclysmic
struggle in which they were forged and the great Emanci-
pation Amendments in which they are enshrined. Yet as
long as these guarantees are thought to permit the whole-
sale denial to Negroes of public accommodations and the
amenities of daily life which they provide, the Amendments
remain, in Justice Harlan’s prophetic words, merely
““splendid baubles.”” Omne hundred years after Emanci-

14 Cf, St. Antoine, Private Racial Discrimination, 59 Mich. L. Rev,
993, 1008-1016.
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pation there is presented in America the spectacle of
apartheid communities where Negro citizens are neither
truly free nor nearly equal. True, commendable progress
is being made to render them free and equal ‘“‘before the
law’’; but the effort at true emancipation cannot succeed
while great public enterprises operating with the license,
approval, assistance and control of the state, remain be-
yond the constitutional obligation to afford Negro citizens
equal participation in the life of the community.

(6) Plessy and the Clivil Rights Cases are twin rulings
born in an era of retreat from the guarantees of the Eman-
cipation Amendments following the famous Hayes-Tilden
political compromise of 1877."® After decades of damage
to the moving purpose of those guarantees, this Court was
induced to abandon the ‘‘separate but equal’’ doctrine, to
restore the integrity of governmental involvement in public
schooling and to remove a major obstacle to the achieve-
ment of a desegregated society. As history has proved
Justice Harlan correct in Plessy, it has also corroborated
his forebodings in the Civil Rights Cases about a ruling

15 A leading scholar of the post-Civil War history, Professor C. Vann
Woodward, has noted the relationship of the 1883 ruling in the Civil Rights
Cases to the 1877 compromise:

“So far as the historieal Negro question was concerned, the Com-
., promise of 1877 proved to be a more lasting settlement that had the
Compromise of 1850 and those that preceded it. The earlier settle-
ments had been superseded or repudiated in relatively short order.
There were no serious infringements of the basic agreements of
1877—those regarding intervention by foree, respect for state rights,
and the renunciation of Federal responsibility for the protection
of the Negro, In 1883 the Supreme Court pronounced the Civil
Rights Act unconstitutional. The decision constituted a sort of
validation of the Compromise of 1877, and it was appropriate that
it should have been written by Justice Joseph P. Bradley, the ‘Fifth
Judge’ of the Electoral Commission.” Woodward, Reunion and Re-
action, The Compromise of 1877 and the End of Reconstruction
(1951), 245,




40

which, under the guise of ‘“‘proprietors’ rights’’, had the
effect of carving from the promise of equal protection the
area of public life dominated by ¢‘corporations and in-
dividuals wielding power under the States’’ to supply pub-
lic services and accommodations.

Public segregation in the United States is the stepchild
of the pre-Civil War slavery and the post-Civil War segre-
gation laws. It has been fostered and maintained through
a consistent and total interplay between those in the real
community who hold commercial and economic power and
elements of the political community of the states (legisla-
tures, courts, executive officials and particularly the
police). As Mr. Justice Douglas pointed out in his con-
currence in Lombard v. Louisiana, 373 U.S. 267, a so-
ciety which permits exclusion of Negroes at its estab-
lishments of public accommodation, and indeed lends its
legal sanctions to such exclusion, is practicing apartheid
no less than the State which directly decrees and compels
segregation in public life. Certainly, the framers of the
Emancipation Amendments did not anticipate a century of
segregation of Negroes from equal participation in com-
munity life.® Yet that has been the history following this

18 This point was aptly put by Senator Sumner during the debate on an
1871 Civil Rights Aet amendment. Senator Sumner stated:

“Bach person, whether Senator or ecitizen, is always free to choose
who shall be his friend, his associate, his guest. And does not the
ancient proverb declare that a man is known by the company he keeps?
But this assumes that he may choose for himself, His house is his
‘eastle’; and this very designation, horrowed from the common law,
shows his absolute independence within its walls; nor is there any
difference, whether it be palace or hovel; but when he leaves his ‘castle’
and goes abroad, this independence is at an end. He walks the streets;
but he is subject to the prevailing law of Equality; nor can he appro-
priate the sidewalk to his own exclusive use, driving into the gutter
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Court’s 1883 ruling exempting from the reach of the 14th
Amendment the private proprietor trading in the public
domain.

Today the moving purposes of the Emancipation Amend-
ments are yet to be fulfilled, while Negro Americans remain
social outcasts in the economic and public life of their
localities, relegated to the back of the bus in their ride to
work and the back alley in their search for lunch hour
refreshment. The default on a profound constitutional
promise which these realities expose to view, compels a
reappraisal of concepts which define equal protection so
narrowly as to rob it of its vitality. Such a reappraisal
points inexorably to the conclusion that state law cannot
tolerate and accordingly cannot enforce racial segrega-
tion at places of public accommodation.

all whose skin is less white than his own. But nobody pretends that
Equality on the highway, whether on pavement or sidewalk, is a ques-
tion of society. And, permit me to say, that Equality in all institu-
tions ereated or regulated by law, is as little a question of society.”
Cong. Globe. 42nd Cong., 2d Sess., 382.

-
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Conclusion

For the reasons herein set forth, the judgment below
should be reversed with instructions to dismiss the pro-
ceedings against petitioners.

Respectfully submitted,

JosEpr L. Raum, Jr.

JouN SILARD,

Dawnien, H. Porurrr,
1625 K Street, N.-W.,
Washington 6, D. C.

Josepa H. SmarLITT,
Ler M. HypEMAN,
1001 Connecticut Avenue, N.W.,
Washington 6, D.C.
Of Counsel:

Jack GREENBERG,
James M. Nagrrr, 111,
10 Columbus Circle,
New York 19, New York.

(7941-8)
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SUPREME COURT OF THE UNITED STATES
No. 6.—OcrtoBer TerM, 1963.

William L. Griffin et al
Petitioners,
v

State of Maryland.
[June 22, 1964.]

Mg. CrIEF JusTicE WARREN delivered the opinion of
the Court.

Petitioners were convicted of ecriminal trespass for
refusing to leave a privately owned and operated amuse-
ment park in the State of Maryland at the command of
an employee of the amusement park acting under color
of his authority as a deputy sheriff. For the reasons set
forth hereinafter we hold that these convictions are
violative of the Fourteenth Amendment and must be set
aside.

The Glen Echo Amusement Park is located in Mont-
gomery County, Maryland, near Washington, D. C.
Though the park through its advertisements sought the
patronage of the general public, it was (until recently)
the park’s policy to exclude Negroes who wished to
patronize its facilities. No signs at the park apprised
persons of this policy or otherwise indicated that all
comers were not welcome. No tickets of admission were
required. In protest against the park’s policy of segre-
gation a number of whites and Negroes picketed the park
on June 30, 1960. The petitioners, five young Negroes,
were participating in the protest. Hopeful that the man-
agement might change its policy, they entered the
park, and encountering no resistance from the park em-
ployees, boarded the carousel. They possessed transfer-
rable tickets, previously purchased by others, entitling the
holder to ride on the carousel.

At that time the park employed one Collins as a special
policeman by arrangement with the National Detective

"1On Writ of Certiorari to the
Court of Appeals of Mary-
land.
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Agency. Although Collins was formally retained and
paid by the agency and wore its uniform, he was subject
to the control and direction of the park management.
Apparently at the request of the park, Collins had been
deputized as a sheriff of Montgomery County.! He wore,
on the outside of his uniform, a deputy sheriff's badge.

When Collins saw the petitioners sitting on the carousel
waiting for the ride to begin, he reported their presence
to the park manager. The manager told Collins that
petitioners were to be arrested for trespassing if they
would not leave the park. Collins then went up to the
petitioners and told them that it was the park’s policy
“not to have colored people on the rides, or in the park.”
He ordered petitioners to leave within five minutes.
They declined to do so, pointing out that they had tickets
for the earousel. There was no evidence that any of the
petitioners were disorderly. At the end of the five-
minute period Collins, as he testified, “went to each de-
fendant and told them that the time was up and that they
were under arrest for trespassing.” Collins transported
the petitioners to the Montgomery County police station.
There he filled out a form titled “application for a warrant
by police officer.” The application stated:

“Francis J. Collins, being first duly sworn, on oath
doth depose and say: That he is a member of the

1 The Maryland Court of Appeals opinion below stated that Collins
was deputized at the request of the park management pursuant to
§ 2-91 of the Montgomery County Code of 1955 which provides that
the sheriff “on application of any corporation or individual, may
appoint special deputy sheriffs for duty in connection with the prop-
erty of . .. such corporation or individual; sueh special deputy
sheriffs to be paid wholly by the corporation or person on whose
account their appointments are made. Such special deputy sher-
iffs . . . shall have the same power and authority as deputy sheriffs
possess within the area to which they are appointed and in no other
area.” 225 Md. 422, 430, 171 A. 2d 717, 721.
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Montgomery deputy sheriff Department and as such,
on the 30th day of June, 1960, at about the hour of
8:45 P. M. he did observe the defendant William L.
Griffin in Glen Echo Park which is private prop-
erty [.] [O]n order of Kebar Inc. owners of Glen
Echo Park the def[endant] was asked to leave the
park and after giving him reasonable time to comply
the def[endant] refused to leave [and] he was placed
under arrest for trespassing .

“Whereas, Francis J. Colhns doth further depose
and say that he, as a member of the Montgomery
County Police Department believes that

is violating Sec. 577 Article 27 of the
Annotated Code of Maryland.
Francis J. Collins.”

Md. Ann. Code, 1957 (Cum. Supp. 1961), Art. 27, § 577,
is a criminal trespass statute.* On the same day a Mary-
land Justice of the Peace issued a warrant which charged
that petitioner Griffin “[d]id enter upon and pass over
the land and premises of Glen Echo Park . . . after hav-
ing been told by the Deputy Sheriff for Glen Echo Park,
to leave the Property, and after giving him a reasonable
time to comply, he did not leave . . . contraryto the . . .
[Maryland ecriminal trespass statute] and against the
peace, government and dignity of the State.” The war-
rant recited that the complaint had been made by “Collins

2 That section provides:

“Any person . .. who shall enter upon or eross over the land,
premises or private property of any person . . . after having been
duly notified by the owner or his agent not to do so shall be deemed
guilty of a misdemeanor . . . provided . . . [however] that nothing
in this section shall be construed to include within its provisions the
entry upon or crossing over any land when such entry or crossing is
done under a bona fide claim of right or ownership of said land, it
being the intention of this section only to prohibit any wanton tres-
pass upon the private land of others.”
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Deputy Sheriff.” An amended warrant was later filed.
It stated that the complaint had been made by “Collins,
Deputy Sheriff” but charged Griffin with unlawfully
entering the park after having been told not to do so by
“an Agent” of the corporation which operated the park.
Presumably identical documents were filed with respect
to the other petitioners.

Petitioners were tried and convicted of criminal tres-
pass in the Circuit Court of Montgomery County. FEach
was sentenced to pay a fine of $100. The Maryland Court
of Appeals affirmed the convictions. 225 Md. 422, 171 A.
2d 717. That court, rejecting the petitioners’ constitu-
tional claims, reasoned as follows:

“[T]he appellants in this case . . . were arrested
for criminal trespass committed in the presence of
a special deputy sheriff of Montgomery County (who
was also the agent of the park operator) after they
had been duly notified to leave but refused to do so.
Tt follows—since the offense for which these appel-
lants were arrested was a misdemeanor committed in
the presence of the park officer who had a right to
arrest them, either in his private capacity as an agent
or employee of the operator of the park or in his
limited capacity as a special deputy sheriff in the
amusement park . . .—the arrest of these appellants
for a criminal trespass in this manner was no more
than if a regular police officer had been called upon
to make the arrest for a ecrime committed in his pres-
ence . . .. [TThe arrest and conviction of these
appellants for a criminal trespass as a result of the
enforcement by the operator of the park of its law-
ful policy of segregation, did not constitute such
action as may fairly be said to be that of the State.”
225 Md., at 431, 171 A. 2d, at 721.

We granted certiorari, 370 U. S. 935, and set the case for
reargument. 373 U. S. 920.
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Collins—in ordering the petitioners to leave the park
and in arresting and instituting prosecutions against
them—purported to exercise the authority of a deputy
sheriff. He wore a sheriff’s badge and consistently iden-
tified himself as a deputy sheriff rather than as an
employee of the park. Though an amended warrant was
filed stating that petitioners had committed an offense
because they entered the park after an “agent” of the
park told them not to do so, this change has little, if any,
bearing on the character of the authority which Collins
initially purported to exercise. If an individual is pos-
sessed of state authority and purports to act under that
authority, his action is state action. Tt is irrelevant that
he might have taken the same action had he acted in a
purely private capacity or that the particular action
which he took was not authorized by state law. Serews
v. United States, 325 U. S. 91; and see cases cited, at p.
247, of Peterson v. City of Greenville, 373 U. 8. 244,
Thus, it is clear that Collins’ action was state action. See
Williams v. United States, 341 U, 8. 97; see also Labor
Board v. Jones & Laughlin Steel Corp., 331 U. S. 416, 429.
The only question remaining in this case is whether Col-
lins’ action denied petitioners the equal protection of the
laws secured to them by the Fourteenth Amendment. If
it did, these convictions are invalid.

It cannot be disputed that if the State of Maryland had
operated the amusement park on behalf of the owner
thereof, and had enforced the owner’s policy of racial seg-
regation against petitioners, petitioners would have been
deprived of the equal protection of the laws. Pennsyl-
vania v. Board of Trusts, 3563 U. S. 230; cf. Burton v.
Wilmington Parking Authority, 365 U. 8. 715. In the
Board of Trusts case we were confronted with the follow-
ing situation. Stephen Girard by will had left a fund in
trust to establish a college. He had provided in his will,
in effect, that only “poor white male orphans” were to be

e
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admitted. The fund was administered by the Board of
Directors of City Trusts of the City of Philadelphia as
trustee. In aecord with the provisions of the will it denied

admission to two Negro applicants who were otherwise
qualified. We held:

“The Board which operates Girard College is an
ageney of the State of Pennsylvania. Therefore, even
though the Board was acting as a trustee, its refusal
to admit Foust and Felder to the college bhecause
they were Negroes was diserimination by the State.
Such discrimination is forbidden by the Fourteenth
Amendment. Brown v. Board of Education, 347
U, S. 483 353 U. 8., at 231.

The Board of Trusts case must be taken to establish that
to the extent that the State undertakes an obligation to
enforce a private policy of racial segregation, the State is
charged with racial diserimination and violates the
Fourteenth Amendment.

It is argued that the State may nevertheless constitu-
tionally enforee an owner’s desire to exclude particular
persons from his premises even if the owner’s desire is in
turn motivated by a discriminatory purpose. The State,
it is said, is not really enforcing a policy of segregation
since the owner’s ultimate purpose is immaterial to the
State. In this case it eannot be said that Collins was
simply enforcing the park management’s desire to exclude
designated individuals from the premises. The president
of the corporation which owned and managed the park
testified that he had instructed Collins to enforce the
park’s poliey of racial segregation. Collins wag told to
exelude Negroes from the park and escort them from the
park if they entered. He was instructed to arrest Negroes
for trespassing if they did not leave the park when he
ordered them to do so. In short, Collins, as stated by the
Marvland Court of Appeals, was “then under contract to

Tomeng P 3 S AL
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protect and enforce . . . [the] racial segregation policy
of the operator of the amusement park . . . .” 225 Md,,
at 430, 171 A. 2d, at 720. Pursuant to this obligation
Collins ordered petitioners to leave and arrested them, as
he testified, because they were Negroes. This was state
action forbidden by the Fourteenth Amendment.

Reversed,

Mg. JusticE Doueras would reverse for the reasons
stated in his opinion in Bell v. Maryland, ante, p. —.
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land.

[June 22, 1964.]

Mg. Justice CLARK, concurring.

I join the Court’s opinion with the understanding that
it merely holds, under the peculiar facts here, that the
State “must be recognized as a joint participant in the
challenged activity.” See Burton v. Wilmington Park-
ing Authority, 365 U. S. 715, 725 (1961). Deputy
Sheriff Collins, an agent of the State, was regularly
employed by Glen Echo in the enforcement of its segre-
gation policy. I cannot, therefore, say as does my
Brother Harpan, that the situation “is no different
from what it would have been had the arrests been
made by a regular policeman dispatched from police
headquarters.” Here Collins, the deputy sheriff, ordered
petitioners to leave the park before any charges were
filed. Upon refusal, Collins, the deputy sheriff, made the
arrest and then took petitioners to the police station
where he filed the charges and secured the warrant. If
Collins had not been a police officer, if he had ordered the
appellants off the premises and filed the charges of erim-
inal trespass and, if then, for the first time, the police
had come on the scene to serve a warrant issued in due
course by a magistrate, based on the charges filed, that
might be a different case. That case we do not pass upon.
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No. 6.—OctoBer TerMm, 1963.

William L. Griffin et al.
Petitioners,
.
State of Maryland.

"[On Writ of Certiorari to the
Court of Appeals of Mary-
land.

[June 22, 1964.]

Mgr. Justice HARLAN, whom Mg. Justice Brack and
Mg. Justice WHITE join, dissenting.

The pivotal issue in this case is whether petitioners’
exclusion from Glen Echo, a private amusement park,
was the product of state action. I accept the premise
that in arresting these petitioners Collins was exercising
his authority as deputy sheriff rather than his right as
an individual under Maryland law, see 225 Md., at 431,
171 A. 2d, at 721, to arrest them for a misdemeanor being
committed in his presence. It seems clear to me, how-
ever, that the involvement of the State is no different
from what it would have been had the arrests been made
by a regular policeman dispatched from police head-
quarters.

I believe, therefore, that this case is controlled by the
principles discussed in Mr. JusTicE Brack’s opinion in
Bell v. Maryland, post, p. —, decided today, and accord-
ingly would affirm the judgment below.
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OPINIONS BELOW

The opinion of the Court of Appeals of Maryland appears
at R. 76-83 and is reported at 225 Md. 422, 171 A. 2d 717.
The opinion of the Circuit Court for Montgomery County
appears at R. 72-75, but is otherwise not reported.

Attention is also invited to Griffin v. Collins, 187 F.
Supp. 149, a civil case arising out of substantially the same
factual situation as is now before this Honorable Court.

JURISDICTION
The judgment of the Court of Appeals of Maryland was

«entered on June 8, 1961. The Petition for Writ of Certiorari
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was granted on June 25, 1962. The case was argued before
this Court on November 5th and 7th, 1962. Reargument
was ordered on May 20, 1963 (373 U.S. 920).

QUESTIONS PRESENTED

Whether, consistent with the Fourteenth Amendment,
the State of Maryland, under its general statute prohibit-
ing trespass on private property, and acting on the com-
plaint of the owner of a privately-owned and operated
amusement park, may convict persons who enter upon
such amusement park and who, after demand by the agent

of the owner of such private facility, refused to leave such
amusement park?

The United States, in its amicus curiade brief, raises the
further question:

Whether Maryland's criminal trespass statute, which on
its face proscribes entry onto or crossing over private prop-
erty after warning, may constitutionally be applied to
Negro defendants, who entered upon unposted business
premises open to the general public, but who refused to
leave when requested to do so by the owner?

STATUTES INVOLVED

The Petitioners were convicted of violating Chapter 66
of the Laws of Maryland of 1900, codified as Section 577 of

Article 27 of the Annotated Code of Maryland (1957 Ed.),
‘which provides:

“Any person or persons who shall enter upon or
cross over the land, premises or private property of
any person or persons in this State after having been
duly notified by the owner or his agent not to do so
shall be deemed guilty of a misdemeanor, and on con-
viction thereof before some justice of the peace in the
county or city where such trespass may have been
committed be fined by said justice of the peace not
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less than one, nor more than one hundred dollars, and
shall stand committed to the jail of county or city
until such fine and costs are paid; provided, however,
that the person or persons so convicted shall have the
right to appeal from the judgment of said justice of
the peace to the circuit court for the county or Crimi-
nal Court of Baltimore where such trespass was com-
mitted, at any time within ten days after such judg-
ment was rendered; and, provided, further. that noth-
ing in this section shall be construed to include within
its provisions the entry upon or crossing over any land
when such entry or crossing is done under a bona fide
claim of right or ownership of said land, it being the
intention of this section only to prohibit any wanton
trespass upon the private land of others.” =

The direction to Petitioners to leave the premises was
issued on behalf of the owner by one of its agents, a uni-
formed guard in the employ of a private detective agency
under contract to the private owner. The guard, Lieuten-
ant Francis J. Collins, also held an appointment as a
Special Deputy Sheriff under the provisions of Chapter
491 of the Laws of Maryland of 1939 (a Public Local Law
relating solely to Montgomery County ), codified as Section
2-91 of the Montgomery County Code (1955 Ed.), which
reads as follows:

“The sheriff of the county, on application of any
corporation or individual, may appoint special deputy
sheriffs for duty in connection with the property of,

! This statute was amended by Chapter 616 of the Laws of Mary-
land of 1961 (effective June 1, 1961). The amendment eliminated
“or city” following “county” m two places and eliminated “or
Criminal Court of Baltimore” immediately preceding the words
“where such trespass”. By Chapter 453 of the Laws of Maryland
of 1963, effective June 1, 1963, the Section was again amended
to provide that nothing therein should be construed as being in
conflict with the right of Baltimore City to enact a Public Accom-
modations Ordinance.
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or under the charge of, such corporation or individual;
such special deputy sheriffs to be paid wholly by the
corporation or person on whose account their appoint-
ments are made. Such special deputy sheriffs shall
hold office at the pleasure of the sheriff and shall have
the same power and authority as deputy sheriffs
‘possess within the area to which they are appointed
and in no other area.”™ T

STATEMENT

The facts of the case were fairly and adequately sum-
‘marized by the court below, as follows (R. 76-77):

‘s William L. Griffin, Marvous Saunders, Michael
Proctor, Cecil T. Washington. Jr., and Gwendolyn
Green (hereinafter called ‘the Griffin appellants’ or
‘the Griffins’) all of whom are Negroes, were arrested
and charged with criminal trespass on June 30, 1960,
on property owned by Rekab, Inc., and operated by
Kebar, Inc., as the Glen Echo Amusement Park (Glen
Echo or park).

“The Griffins were a part of a group of thirty-five to
forty young colored students who gathered at the en-
trance to Glen Echo to protest ‘the segregation policy
that we thought might exist out there.’ The students
were equipped with signs indicating their disapproval
of the admission policy of the park operator, and a
picket line was formed to further implement the pro-
test. After about an hour of picketing, the five Griffins
left the larger group, entered the park and crossed
over it to the carfousel. These appellants had tickets
(previously purchased for them by a white person)
which the park attendant refused to honor. At the
time of this incident, Rekab and Kebar had a ‘protec-
tion’ contract with the National Detective Agency

2 The olfice of Sheriff in Maryland still carries with it the common

law powers of a conservator of the peace. Deputy Sheriffs have
such authority as the Sheriff himself could exercise. Hence, the
powers of the “Special Deputy Sheriff” under this statute would
appear to include the power of arrest, See Turner v. Holtzman,

54 Md, 148



5

lagency), one of whose employees, Lt. Francis J.
Collins (park officer), who is also a special deputy
sherift for Montgomery County, told the Griffins that
they were not welcome in the park and asked them
to leave. They refused, and after an interval during
which the park officer conferred with Leonard Wor-
onoff (park manager), the appellants were advised by
the park officer that they were under arrest. They
were taken to an office on the park grounds and then
to Bethesda, where the trespass warrants were sworn
out. At the time the arrests were made, the park
officer had on the uniform of the agency, and he testi-
fied that he arrested the appellants under the estab-
lished policy of Kebar of not allowing Negroes in the
park. There was no testimony to indicate that any of
the Griffins were disorderly in any manner, and it
seems to be conceded that the park officer gave them
ample time to heed the warning to leave the park had
they wanted to do so.”

Upon these facts, the Court considered and rejected the
Petitioners’ contention that the requisite prior notice re-
quired by the Maryland Criminal Trespass Statute was
not given to them by the owner or its agent. Specifically,
the Court said (R. 79-80) :

=% % Since there was evidence that these appel-
lants had gathered at the entrance of Glen Echo to
protest the segregation policy they thought existed
there, it would not be unreasonable to infer that they
had received actual notice not to trespass on the park
premises even though it had not been given by the
operator of the park or its agent. But, even if we
assume that the Griffins had not previously had the
notice contemplated by the statute which was re-
quired to make their entry and crossing unlawful, the
record is clear that after they had seated themselves
on the carousel. these appellants were not only told
they were unwelcome, but were then and there
clearly notified by the agent of the operator of the



6

park to leave and deliberately chose to stay. That
netice was due notice to these appellants to depart
from the park premises forthwith, and their refusal
to do so when requested constituted an unlawful tres-
pass under the statute. Having been duly notified to
leave, these appellants had no right to remain on the
premises and their refusal to withdraw was a clear
violation of the statute under the circumstances even
though the original entry and crossing over the prem-
ises had not been unlawful. State v. Fox, 118 S.E. 2d
58 (N.C. 1961). Cf. Commonwealth v. Richardson,
48 N.E. 2d 678 (Mass. 1943). Words such as ‘enter
upon’ or ‘cross over’ as used in § 577, supra, have been
held to be synonymous with the word ‘trespass.” See
State v. Avent, 118 S.E. 2d 47 (N.C. 1961).”

The Court then proceeded to consider the remaining
question advanced by the Petitioners, viz., whether their
arrest and conviction “constituted an unconstitutional exer-
cise of State power to enforce racial segregation” (R. 81).
In concluding that there was no such unconstitutional
exercise of State power, and in affirming the judgments
of conviction, the Court below said (R. 81-82):

wE o It is true, of course, that the park officer —
in addition to being an employee of the detective
agency then under contract to protect and enforce,
among other things, the lawful racial segregation
policy of the operator of the amusement park — was
also a special deputy sheriff, but that dual capacity
did not alter his status as an agent or employee of the
operator of the park. As a special deputy sheriff,
though he was appointed by the county sheriff on the
application of the operator of the park ‘for duty in
connection with the property’ of such operator, he
was paid wholly by the person on whose account the
appointment was made and his power and authority
as a special deputy was limited to the area of the amuse-
ment park. See Montgomery County Code (1955), &
2-91. As we see it, our decision in Drews wv. State,



7

224 Md. 186, 167 A. 2d 341 (19611, is controlling here.
‘The appellants in that case — in the course of par-
ticipating in a protest against the racial segregation
policy of the owner of an amusement park — were
arrested for disorderly conduct committed in the pres-
ence of regular Baltimcre County police who had
been called to eject them from the park. Under simi-
lar circumstances, the appellants in this case — in the
progress of an invasion of another amusement park
as a protest against the lawful segregation policy of
the operator of the park — were arrested for criminal
trespass committed in the presence of a special deputy
sheriff of Montgomery County (who was also the
agent of the park operator) after they had been duly
notified to leave but refused to do so. It follows —
since the offense for which these appellants were ar-
rested was a misdemeanor committed in the presence
of the park officer who had a right to arrest them,
either in his private capacity as an agent or employee
of the operator of the park or in his limited capacity
as a special deputy sheriff in the amusement
park (see Kauffman, The Law of Arrest in Maryland,
5 Md. L. Rev. 125, 149) the arrest of these appellants
for a criminal trespass in this manner was no more
than if a regular police officer had been called upon
to make the arrest for a crime committed in his pres-
ence, as was done in the Drews case. As we see it,
the arrest and conviction of these appellants for a
criminal trespass as a result of the enforcement by the
operator of the park of its lawful policy of segrega-
tion, did not constitute such action as may fairly be
said to be that of the State. The action in this case, as
in Drews, was also ‘one step removed from State en-
forcement of a policy of segregation and violated no
constitutional right of appellants.””

SUMMARY OF ARGUMENT

The action inhibited by the Fourteenth Amendment is
only such action as may fairly be said to be that of the
states. The Amendment erects no shield against merely
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private conduct, however discriminatory or wrongful.
Individual invasion of individual rights is not the subject
matter of the Amendment. Shelley v. Kraemer, 334 U.S.
1, 13; Civil Rights Cases, 109 U.S. 3, 11.

A private property owner, such as the operator of a
private amusement park, may, consistent with the Four-
teenth Amendment, arbitrarily discriminate as to invitees.
He has the right, even though he operates his private
facility under license from the State, to select his clientele
and to make such selection based on color, if he so desires.
Williams v. Howard Johnson's Restaurant, 268 F. 2d 845
(4th Cir.): Slack v. Atlantic White Tower Systems, Inc.,
181 F. Supp. 124, aft. 284 F. 2d 746.

Individuals have no constitutional right to enter or re-
main upon private property contrary to the will of the
owner. The private owner, on the other hand, is entitled
to equal protection of law in maintaining his peaceful
possession. Briggs v. State, 367 S.W. 2d 750 (Ark., 1963).
This Court, in Martin ». Struthers, 319 U.S. 141, 147, re-
ferring to state criminal trespass laws, observed:

“Traditionally the American law punishes persons
who enter onto the property of another after having
been warned by the owner to keep off. General tres-
pass after warning statutes exist in at least twenty

states, while similar statutes of narrower scope are
on the books of at least twelve states more. * * *7,

The State’s general laws must be applied to all with
equal force, regardless of their race, and violation thereof
cannot be shielded from state action on account of race.
Bernstein v. Real Estate Commission of Maryland, 221 Md.
221, 156 A. 2d 657, app. dismissed 363 U.S. 419. The non-
discriminatory application and enforcement of Maryland’s
Criminal Trespass Law in the present case cannot be con-
sidered a type of state action proscribed by the Four-
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teenth Amendment, even though the private owner’s sole
reason for excluding Negroes from the amusement park
may have been because they were Negroes. Griffin v. Col-
lins, 187 F. Supp. 149. The Park’s business policy of ex-
cluding Negroes was neither induced, dictated or required
by any State or local law, policy, executive proclamation
or announcement, or custom; nor was it in any way aided
by any action that could fairly be said, wittingly or un-
wittingly, to be that of the State. Petitioners' arrest and
conviction for criminal trespass was not due to or because
the State of Maryland desired or intended to maintain this
facility as a segregated place of amusement. It was not
only the right, but the duty of the State of Maryland,
upon complaint being made to it by the private owner, to
act thereon to protect and provide against unlawful tres-
pass. In so doing, the State was merely allowing the use
of its legal remedies as a substitute for force in a civilized
community; it was not inducing others to diseriminate,
nor substituting its judgment for the judgment of the in-
dividual proprietor.” Cf. Petersen v. City of Greenville,
373 U.S. 244; and Lombard v. Louisiana, 373 U.S. 267.

The State of Maryland is not responsible for the
park’s racially discriminatory practices merely because

the individual who effected Petitioners’ arrest, Lieutenant

Francis Collins, an employee of the park’s private guard
service, also held a special deputy sheriff’'s commission
from the Sheriff of Montgomery County, Maryland. Col-
lins’ presence at the park had no coercive effect compelling
the park to discriminate, nor was Collins’ status of special
deputy sheriff and his subsequent employment at the

T The private owner abandoned its policy of not serving Negroes
shortly after the conclusion of this case in the lower court. It
chould also be noted that subsequently thereto the Montgomery
County Council enacted an equal accommodations law for Mont-

gomery County. Ordinance 4-120, effective January 16, 1962,

—
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park the result of any collusion on the part of State and
park officials, so as to more effectively enforce and per-
petuate the park’s racially discriminatory practices. The
engagement by private enterprises of individuals clothed
with the powers of police officers is a common occurrence,
and whether in any given situation such individuals are
exercising their State authority as police officers, or are
acting within the ambit of personal or non-official pur-
suits on behalf of their employer, and in the scope of their
employment, is necessarily a question of fact. In effecting
the arrests in this case, Collins was not exercising any
State authority, but, even if he were, his action in so doing

~“would not be consiw}tlonally different than had the owner

of the park called upon a regular police officer to enforce
his rights.

Petitioners’ convictions were for violation of Maryland’s
criminal trespass statute, which proscribes entry upon, or
crossing over, land, premises or private property of an-
other after having been duly notified by the owner or his
agent not to do so. There was evidence that Petitioners
had actual notification not to enter the park premises, and
being so notified, their conduct in doing so falls clearly
within the terms of the statute. Assuming they received
no such notification, nevertheless, the Maryland statute is
sufficiently broad as to include a refusal to leave the prem-
ises, even though the original entry was lawful. Such a
construction of the Maryland statute is clearly merited,
and the statute is not, as applied to Petitioners’ conduct,
unconstitutionally vague as failing to give fair warning of
the proscribed conduct,
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ARGUMENT
L

CONVICTION OF PETITIONERS UNDER MARYLAND'S GENERAL
STATUTE PROHIBITING WANTON TRESPASS ON PRIVATE PROP-
ERTY DID NOT CONTRAVENE THE EQUAL PROTECTION CLAUSE
OF THE FOURTEENTH AMENDMENT TO THE FEDERAL CONSTI-
TUTION.

v, ¥
A private Amusement Park, though licensed by the State,
may constitutionally refuse service to Negroes
solely because of their Race.

At common law, a person engaged in a publie calling, such
as inn-keeper or commeon carrier, was held to be under a
duty to the general public and was obliged to serve, without
discrimination, all who sought service. Equally well settled,
on the other hand, is the proposition that operators of other
private enterprises, including places of amusement, are
under no such common law obligation; and in the absence
of a statute forbidding discrimination, may select their
clientele based on color, if they so desire. That such
private enterprises may be required to secure a license from
the State in order to operate does not, of itself, prohibit
discrimination by the private cwner, nor does the require-
ment of such license convert the private facility into a
public one. Williams v. Howard Johnson’s Restaurant, 268
F. 2d 845 (4th Cir.) ; Slack v. Atlantic White Tower Systems,
Inc., 181 F. Supp. 124, aff. 284 F. 2d 746; Watkins v. Oaklawn
Jockey Club, 86 F. Supp. 1006, aff. 183 F. 2d 440 (8th Cir.);
Griiffin v. Collins, 187 F, Supp. 149; Briggs v. State, 367 S.W.
2d 750 (Ark.); Tamelleo v. New Hampshire Jockey Club,
Inc., 163 A. 2d 10 (N.H.); McKibbin v. Michigan Corp. &
Securities Commission, 119 N.W. 2d 557 (Mich.); Madden
v. Queens County Jockey Club, 72 N.E. 2d 697 (New York),
cert. denied, 332 U.S. 761; Terrell Wells Swimming Pool
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v. Redriquez, 182 S.W. 2d 824 (Texas); Younger v. Judah,
19 S.W. 1109 (Missouri!; Goff v. Savage, 210 P. 374 (Wash-
ington) ; De La Ysla v. Publix Theatres Corporation, 26 P.
2d 818 (Utah); Horn v. Illinois Central Railroad, 64 N.E.
2d 574 (Illinois); Coleman v». Middlestaff, 305 P. 2d 1020
(California); Fletcher v. Coney Island, 136 N.E. 2d 344
(Ohio) ; Alpaugh v. Wolverton, 36 S.E. 2d 906 (Virginia);
Greenfeld v. Maryland Jockey Club, 190 Md. 96, 57 A. 2d
335; Good Citizens Assoc. v. Board, 217 Md. 129, 141 A. 2d
744; Drews v. State, 224 Md. 186, 167 A..2d 331; Garfine v.
Monmouth Park Jockey Club, 143 A. 2d 1 (N.J.); State v.
Clyburn, 101 S.E. 2d 295 (N.C.); State v. Avent, 118 S.E.
2d 47 (N.C.), vacated and remanded on other grounds,
373 U.S. 375.

This Court, in Boynton v. Virginia, 364 U.S. 454 clearly
recognized the validity of the foregoing principles when it
said that every time a bus steps at a wholly independent
roadside restaurant, the Interstate Commerce Act does not
require that restaurant service be supplied in harmony
with the provisicns of that Act. In fact, this Court has re-
fused to hold that where a privately-owned restaurant is

~“involved, in the absence of the general taxpaying public’s

ownership of the facility, or interstate commerce, that it
will extend federal protection against racial discrimination
on the basis of the Fourteenth Amendment. Burton v.
Wilmington Parking Authority, 365 U.S. 715; Boynton v.
Virginia, supra. These recent pronouncements indicate
reaffirmance of the long established law that the owner
of private property may be arbitrary and capricious in his
choice of invitees, notwithstanding the Fourteenth Amend-
ment; and that that Amendment “erects no shield against
merely private conduct, however discriminatory or wrong-
ful”. Shelley v. Kraemer, supra, at page 13. As Justice
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Holmes, speaking for the Court in Terminal Taxicab Co.
v. Kutz, 241 U.S. 252, 256, observed:

“It is true that all business, and, for the matter of
that, every life in all its details, has a public aspect,
some bearing upon the welfare of the community in
which it is passed. But, however it may have been
in earlier days as to the common callings, it is assumed
in our time that an invitation to the public to buy does
not necessarily entail an obligation to sell. It is as-
sumed that an ordinary shop keeper may refuse his
wares arbitrarily to a customer whom he dislikes.
#* = %7 (Emphasis supplied.)

It being established by the Civil Rights Cases, 109 U.S.
3, that the Congress is withcut power to legislate against
such private discrimination as was involved in the present
case, this Court cannot (without overruling its prior pre-
cedents) accomplish the same result by now holding that
the Fourteenth Amendment created a new limitation on
the use of private property, as developed in the common
law. It has, of course, long been recognized that the Four-
teenth Amendment created no new privileges. It merely
prchibited the abridgement of existing privileges by
state actien and secured to all citizens equal protection of
the laws. In other words, positive rights and privileges are
secured by the Fourteenth Amendment by way of pro-
hibition against state laws and prcceedings affecting those
rights and privileges. The Amendment is essentially a
guarantee of protecticn against the exercise of arbitrary and
tyrannical power on the part of the government and legis-
lature of the state, not a guarantee against the commission
of individual offenses. It does not add anything to the
rights of one citizen as against ancther. United States v.
Harris, 106 U.S. 129; Virginia v. Rives, 100 U.S. 313; United
States v. Cruikshank, 92 U.S. 542. In light of these well-
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settled principles, it cannot be, as contended by Petitioners,
that the Fourteenth Amendment affirmatively requires
a state to stop such private discrimination as was involved
in the present case; nor does failure of a state to do so consti-
tute adoption of those discriminatory practices as its own.
As so succinctly summarized by the three-judge court in
Briggs v. Elliott, 132 F. Supp. 776, 777:

‘i % the Constitution * * * does not require inte-
gration. It merely forbids discrimination. It does not
forbid such segregation as occurs as the result of volun-
tary action. It merely forbids the use of governmental
power to enforce segregation. The Fourteenth Amend-
ment is a limitation upon the exercise of power by
a state or state agencies, not a limitation upon the

freedom of individuals.”™ -

B.

The arrest and conviction of Petitioners did not, under
the particular circumstances of this case, constitute an un-
constitutional exertion of State power to enforce racial
segregation in the private amusement park.

Petitioners contend that even if the private proprietor
had a right to exclude them from the premises solely on
account of their race, the State of Maryland crossed the
line of forbidden conduct marked by the Fourteenth
Amendment by arresting, prosecuting and convicting them

1 By Chapters 227 and 228 of the Laws of Maryland of 1963,
codified as Sections 11-15 of Article 498 of the Annotated Code
of Maryland (1963 Sapp. ), effective [une 1, 1963, a Statewide public
accommodations law was enacted by the Maryvland General Assembly
proscribing racial discrimination in hotels, restaurants, inns, motels
and like establishments, While a number of counties were exempted
from the provisions of the law, it is noteworthy that the geographical
area covered comprises 90% of the State’s total population. Balti-
more City, in addition to being subject to the State-wide Act, also
enacted its own equal accommodations ordinance in and for Balti-
more City (Ordinance No. 1249, effective June 8, 1902).
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under its criminal trespass statute. Virtually the same argu-
ment was advanced and rejected in Griffin v. Collins, supra,
the court there holding:

“Plaintiffs have cited no authority holding that in
the ordinary case, were the proprietor of a store, restau-
rant or amusement park, himself or through his own
employees, notifies the Negro of the policy and orders
him to leave the premises, the calling in of a peace
officer to enforce the proprietor’s admitted right would
amcunt to deprivation by the state of any rights,
privileges or immulities secured to the Negro by the
Constitution or laws. Granted the right of the pro-
prietor to choose his customers and to eject trespassers,
it can hardly be the law, as plaintiffs contend, that the
proprietor may use such force as he and his employees
possess but may not call on a peace officer to enforce
his rights.” (Emphasis supplied.)

To the same effect, see the McKibbin, Avent and Briggs
cases, supra.

Shelley v. Kraemer, supra, relied upon by the Petitioners,
is distinguishable. There, the use of judicial power to
enforce private agreements of a discriminatory character
was held unconstitutional. More specifically, the court
held that restrictive covenants prchibiting the sale of homes
to Negroes could not be enforced in the courts, stating:

“These are not cases, as has been suggested, in which
the States have merely abstained from action, leaving
private individuals free to impose such discriminations
as they see fit. Rather, these are cases in which the
States have made available to such individuals the
full coercive power of government to deny to
petitioners, on the grounds of race or color, the enjoy-
ment cf property rights in premises which petitioners
are willing and financially able to acquire and which
the grantors are willing to sell. The difference between
judicial enforcement and nonenforcement of the re-
strictive covenants is the difference to petitioners be-
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tween being denied rights of property available to
other members of the community and being accorded
full enjoyment of those rights on an equal footing.”

Unlike Shelley, where an affirmative, constitutionally-pro-
tected property right was involved, the Petitioners in the
instant case can assert no right, constitutionally-protected
or otherwise, to enter private property against the will of
the owner, so that the State, in imposing criminal sanctions
under a non-discriminatory trespass statute, is simply pro-
viding a means whereby the owner of property may be
protected in his use and possession thereof, without having
to rescrt to force and violence. Briggs v. State, supra; State
v. Clyburn, supra.

Though readily conceding that state imposed or man-
dated racial segregation in the field of recreational activity
is absolutely proscribed by the Fourteenth Amendment, it
is submitted that “state power” is not being coercively —
and hence unconstitutionally — applied to enforce and abet
racial discrimination simply by its non-discriminatory and
neutral exercise to arrest, prosecute and convict under
the circumstances of this case. It is submitted, rather, that
the search for unconstitutional state action in this area
should be made against the following background, as ably
set forth by the United States in its amicus curice brief
filed in cases Nos. 11, 58, €6, 67 and 71, 1962 Term, at pages
42 and 45:

L

* * a State cannot constitutionally prohibit as-
sociation between Negroes and whites, be it in a public
restaurant or elsewhere. On the other hand, to cite an
example, if a private landowner should invite all of
his neighbors to use his swimming pool at will and then
request one of the invitees to leave because of his race,
creed or color, the decision would be private and, how-
ever unpraiseworthy, not unconstitutional. Further-
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more, we take it that there would be no denial of equal
protection if the State made its police and legal
remedies available to the owner of the swimming pool
against any person who came or remained upon his
property over his cobjection. For, in « civilized com-
munity, where legal remedies have been substituted
for force, private choice necessarily depends upon the
support of sovereign sanctions. In such a case, the law
would be color-blind and it could not be fairly said, we
think, that the State had denied anycne the equal pro-
tection of its laws. (Emphasis supplied.)

£ %
d i

“It is one thing for the State to enforce, through the
laws of trespass, exclusionary practices which rest
simply upon individual preference, caprice or prejudice.
It is quite another for the State, exercising as it does
immeasurable influence over individual behavior, to
induce racial segregation and then proceed to imple-
ment the acts of exclusion which it has brought about.
If the State, by its laws, actions, and policies, causes
individual acts of discrimination in the conduct of a
business open to the public at large, the same State, we
believe, cannot be heard to say that it is merely en-
forcing, in even-handed fashion, the private and un-
fettered decisions of the citizen.”

As otherwise stated in Burton v. Wilmington Parking
Authority, supra, private conduct abridging individual
rights does no violence to the equal protection clause unless
“to some significant extent” the State “in any of its mani-
festations” has beceme involved in it. This Court there
recognized that to fashion and apply a precise formula for
recognition of State responsibility under the equal pro-
tection clause would be an “impossible task”; and that only
by “sifting facts” and “weighing circumstances” could the
involvement of a state in private discriminatory conduct,
if such existed, be attributed its true significance. Thus,
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in that case, this Court found the Fourteenth Amendment
violated by racial diserimination by a restaurant, privately
operated for private profit, and located in a public
autherity’s off-street automebile parking building, in which
the restaurant leased space and facilities from the public
authority. This Court noted that the parking building
was publicly owned and financed under the authority of
a state statute; that the leased premises were planned for
such use as an integral part of the parking facility; that the
availability of public parking enhanced the business of the
restaurant and the restaurant’s customers likewise patron-
ized the public parking facility. These and other facts
appeared to this Court to have been such as placed the
state in a “position of interdependence” with the private
restaurant, so that it became a “joint participant in the
challenged activity”, which, on that account, cannot be con-
sidered to have been so “purely private” as to fall without
the scope of the Fourteenth Amendment”.

It is not seriously contended in the present case that
the discriminatory practices of the amusement park were
performed in obedience to any positive provision of state
or local law, or, induced, caused, required or dictated by
any state policy, executive proclamation or custom. On
the contrary, all of the evidence in the case indicated that
the practice of segregation in the park was solely the re-
sult of the business choice of the private proprietor, cater-
ing to the desires and prejudices of his customers. Neither
is there any evidence of state involvement or participation,
financially or otherwise, in the management and opera-
tion of the park; and there is nothing in the record to in-
dicate that the State exercised any control over the affairs
and management of the National Detective Agency, or of
its employee, Lieutenant Collins.
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It is, nevertheless, urged by Petitioners that because
Lieutenant Collins was in the private employ of the park,
held a commission as a Special Deputy Sheriff, and was
the individual who initiated their arrests (albeit upon
request of the park management), the State of Maryland
has thereby, without more, become so inextricably in-
volved in the discriminatory practice by the park that it
cannot, consistent with the Fourteenth Amendment, arrest,
prosecute and convict the victims of that discrimination.
Reliance in support of such proposition is placed on Peter-
son v. City of Greenville, 373 U.S. 244; and Lombard v.

Louisiana, 373 U.S. 267. In each of those cases, however,

there was state action, either in the forfp of a law or
executive pronouncement, compelling the discriminatory
practice, so that, clearly, the state’s involvement was there
such that it was responsible for the discrimination. Here,
Collins was not responsible for the park’s discriminatory
business policy of excluding Negroes. The park had been
segregated for fifty-one years prior to the arrests of Peti-
tioners, solely as a business policy of the owner (R. 49).
Neither is there any evidence in the record even remotely
suggesting that Collins’ presence had any coercive effect
compelling the park to discriminate. Indeed, Collins was
employed at the park for only a few months prior to Peti-
tioners’ arrest (R. 5).

Nor, is there any evidence of collusion between state
and park officials, which enabled Collins to be deputized,
so as to more effectively enforce and perpetuate the park’s
racially diseriminatory practices. Indeed, it is not shown
when Collins was deputized or upon whose application.
Consistent with the provisions of the enabling statute, he
could have been deputized at his own request, or at the
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request of the park management, or at the request of
Collins’ employer, National Detective Agency.”

To constitute “state action”, even in a general sense,
it would in the first instance be necessary to find that
Collins arrested Petitioners, not in his private, non-official
capacity as a mere agent of the park, but in his official
capacity as a special deputy sheriff. Standing alone, the
mere fact that Collins was clothed with a degree of state
power does not mean that all acts done by him are public
and in furtherance of the state authority reposed in him.
As noted by this Court in National Labor Relations Board
v. Jones & Laughlin Steel Corp., 331 U.S. 416, at page 429,
it is a common and entirely legitimate practice in this
country for private watchmen or guards to be vested with
powers of policemen, sheriffs, or peace officers to protect
the property of their private employers; but it has not
thereby been assumed that such deputized guards cease to
be employees of the company concerned, or that they be-
come municipal employees for all purposes. The question
as to whether in a particular case the doer of the act com-
plained of was at the time acting in his official capacity,
or privately within the scope of his employment as a ser-
vant or employee, is ordinarily a question of fact. Williams
v. United States, 341 U.S. 97; Neallus v. Hutchinson Amuse-
ment Co., 139 A. 671 (Me., 1927); Deck v. B. & O. R.R. Co.,

% Private detective agencies have no police authority whatsoever
under Marviand law, See Scctions 75-92 of Article 56, Annotated

Cade of Maryland (1957 Td.) regulating the business of private
detective agencies. Section 2-91 of the Montgomery County Code
(1955 Ed. ). authorizing the appointment of special deputy sheriffs,

and bestowing upon them the powers of peace officers, is cufficiently
broad as to permit any individoal or corporation having “charge of”
property to he appointed a special deputy sheriff therefor. It is not
unlikely, therefore, that Collins, as a private detective, may have
been deputized at his own mmstance or upon application of his em-
ployer, National Detective Agency.
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100 Md. 168, 59 A. 650 (1905); B. & O. R.R. Co. v. Deck, 102

Md. 669, 62 A. 958 (1906)." -

As shown by the evidence, Collins was an employee of
the National Detective Agency, a private organization in-
corporated under the laws of the District of Columbia, and
authorized to provide guard service to its clients. He had
been assigned under the guard contract between his em-
ployer and the amusement park to be the senior guard
with the title of Lieutenant. That Collins deemed his em-
ployer to be the Detective Agency and not the State of
Maryland, or the park, is abundantly plain from a review

- of the record. Collins was not paid by the park, but was

paid solely by his employer, National Detective Agency
(R. 14). He received no pay from the park or from any-
one else for being a special deputy sheriff (R. 15). He
wore the white-coat uniform of the Detective Agency dur-
ing his employment at the park, and not a uniform of
the State of Maryland (R. 14). In effecting Petitioners’
arrest, Collins pursued the same procedures as any ordi-
nary citizen in applying for an arrest warrant from a
magistrate, indicating that he was not exercising the
rowers of special deputy sheriff vested in him.” The mere

"By Sections 342-348 of Article 23 of the Maryland Code (1957
[Zd. ), provision is made for the appointment of special police otheers
by the Governor of Maryland, upon application being made therefor
Ly certain classes of corporations in Maryland. When appointed by
the Governor, such individuals are vested with all the authority
and powers of peace officers. A similar provision relating to Balti-
more City is contained in Section 558 of the Charter and Public
Local Laws of Baltimare City (1949 Ed.), with the exception that the
Police Commissioner of Baltimore City, instead of the Governor, is
tle authorized appointing authority.

" Maryland confers on its peace officers the right to arrest without
warrant for any misdemeanor committed in the officer’s presence,
but confines private persons in similar cases to misdemeanors
amounting to a hreach of the peace. B, & O, R.R, Co. ©. Cain, 81
Md. 87, 31 Atl, 801,
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fact that Collins was given an application for warrant,
entitled “Application for Warrant by Police Officer”,
should not convert otherwise private actions into those of
a public official. Substance, and not mere form, should
determine in which capacity Collins was acting. Certainly,
every act done by one who is in fact an officer of the law
is not an official act, or an act done under color of or by
virtue of his authority as such an officer. Screws v. United
States, 325 U.S. 91; Watkins v. Oaklawn Jockey Club, 86
F. Supp. 1006, aff'd 183 F. 2d 440 (8th Cir.).

The latter case was an action for damages alleging
‘malicious false arrest and imprisonment of the plaintiff
by the defendant Jockey Club and defendant Sheriff and
Deputy Sheriff of Garland County, respectively, pursuant
to an alleged conspiracy to deprive plaintiff of his eivil
rights. The plaintiff, a Caucasian, had been ejected from
the defendant club’s race track by the Deputy Sherift, act-
ing on orders of the Sheriff, who, in turn, had received the
direction to eject plaintiff direct from the Jockey Club.
To establish his cause of action, it was essential that plain-
tiff prove that the Sheriff and Deputy Sheriff, in ejecting
him from the track, were acting under color of state
statute, and not merely as individuals or as agents only
of the Jockey Club. The evidence indicated that both the
Sheriff and Deputy Sheriff were assigned to the race track
during the racing meet, and were paid by the Jockey Club;
that in ejecting plaintiff from the track, they did no more
than forcibly escort him to the track gate; that while
they had guns,they did not use them, nor did they actually
“arrest” the plaintiff and take him to jail. The court
concluded from this evidence that the officers had done
nothing in any way inconsistent with what any agent of
the club would have done when carrying out orders to
eject a person from the premises; and that under such
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facts and circumstances whatever evidentiary force the
mere showing of the act, that is, the ejection by one who
was in fact an officer, may have had in establishing the
act as an official one, was by such other evidence conclu-
sively and completely refuted.

It is submitted that upon a fair review of the record
in this case the only rational conclusion to be drawn is
that Lieutenant Collins was not executing any state au-
thority by virtue of his status as a Special Deputy Sheriff,
but was acting solely as the agent of the park in directing
Petitioners to leave the park premises. Assuming, how-
ever, that Collins was at the time acting in his official
capacity, it is nevertheless ciear that his actions were not
different from those that would have obtained had a regu-
lar police officer been called to the scene. Like any police
officer called to such scene, Collins received from the
cwner, and relayed to Petitioners, the owner's demand
that Petitioners leave the premises. The contention that
Collins, because of his relationship with the park, was
permitted no free exercise of police judgment, but was
required by the owner to act precisely in accord with the
owner’s directions, is rank speculation. Indeed, there is
nothing in the record to show that Collins did not, in fact,
reflect upon the necessity or desirability of arresting Peti-
tioners and ultimately, after due consideration, decide
upon effecting the arrests. Viewed in this light, it is sub-
mitted that Collins’ actions, as such Special Deputy Sheriff,
did not, considering all the circumstances, constitute un-
constitutional state involvement in the park’s racially dis-
criminatory admission policies.
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1I.
MARYLAND’S CRIMINAL TRESPASS STATUTE IS NOT VOID AS
BEING UNCONSTITUTIONALLY VAGUE, AS APPLIED
TO PETITIONERS CONDUCT IN THIS CASE.

Maryland’s criminal trespass statute proscribes entry
upon or crossing over land, premises or private property
of ancother “after having been duly notified by the owner
or his agent not to do so”, it being the express intention
of the act “to prohibit any wanton trespass upon the
private land of others”. The Maryland Court of Appeals
found from the evidence that Petitioners did, in fact, have
the required actual notification not to enter the amuse-
ment park, both before and during the time they were
picketing the premises (R. 79). Should this Court concur
in that conclusion, it would, of course, be unnecessary to
reach the question raised by amicus curiae as to the con-
stitutionality on grounds of vagueness of the Maryland
criminal trespass statute.

The lower court nevertheless further concluded that a
refusal to leave premises upon demand of the owner, even
_though original entry was lawful, was within the range
" of conduct proscribed by the statute, in that words such as
“enter upon” or “cross over”, as used in the statute, were
synonymous with the word “trespass”. In Alford v. United
States, 274 U.S. 264, this Court upheld the conviction of a
person under a statute penalizing the building of a fire
“near” any forest in the public domain. The Court said
that the word “near” taken in connection with the danger
to be prevented, laid down a plain enough rule of conduct
for anyone who seeks to obey the law. Similarly, in
Omaechevarria v, Idaho, 246 U.S. 343, this Court held that
men familiar with range conditions and desirous of observ-
ing the law would have little difficulty in knowing what
‘was prohibited by a statute forbidding the herding of sheep
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on any cattle “range”, “usually” occupied by any cattle
grower. It has been held further that a criminal statute,
penalizing a bank employee for receiving money, checks or
other property as a deposit in the bank when he has knowl-
edge that it is insolvent, is not unconstitutionally vague

although “insolvent”, which has several meanings, was

not defined in the statute. Eastman v, State, 131 Ohio State
1. 1 N.E. 2d 140, appeal dismissed 299 U.S. 505.

This Court has said, in effect that persons of ordinary
intelligence engaged in an activity coming within the pur-
view of a criminal statute are in a position to know what
that statute forbids. McGowan v. Maryland, 366 U.S. 420,
428; United States v. Harriss, 347 U.S. 612, 617, The Peti-
tioners here fall well within this rule. They arrived at
the entrance to the park carrying picket signs protesting
the owner's racially discriminatory practices. In light of
such evidence, it can hardly be said that Petitioners did
not fully appreciate the owner’s admission policy. Subse-
quently, when they entered the premises. each Petitioner
received personal notification from Lieutenant Collins that
he was not welcome and was to immediately leave the
premises. Any further movement upon the property or
the failure to leave the property at that time would clearly
be a trespass within the meaning of the statute.
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CONCLUSION

For the reasons stated, it is respectfully submitted that

the judgments of conviction should be affirmed.

Respectfully submitted,

Taomas B. FINAN,
Attorney General of Maryland,

Roserr C. MURPHY,
Deputy Attorney General,

Loring E. HAWES,

Assistant Attorney General,
1200 One Charles Center,
Baltimore, Maryland 21201,

Attorneys for Respondent.
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QUESTION PRESENTED |

Whether, consistent with the Fourteenth Amendment,
the State of Maryland, under its general statute prohibiting
trespass on private property, and acting on the complaint
of the owner of a privately-owned and operated amuse-
ment park, may convict persons who enter upon such
amusement park and who, after demand by the agent of
the owner of such private facility, refuse to leave such
amusement park?

STATUTES INVOLVED

The Petitioners were convicted of violating Chapter 66
of the Laws of Maryland of 1900, codified as Section 577
of Article 27 of the Annotated Code of Maryland (1957
Ed.), which provides:

“Any person or persons who shall enter upon or
cross over the land, premises or private property of
any person or persons in this State after having been
duly notified by the owner or his agent not to do so
shall be deemed guilty of a misdemeanor, and on con-
viction thereof before some justice of the peace in the
county or city where such trespass may have been
committed be fined by said justice of the peace not
less than one, nor more than one hundred dollars, and
shall stand committed to the jail of county or city
until such fine and costs are paid; provided, however,
that the person or persons so convicted shall have the
right to appeal from the judgment of said justice of
the peace to the circuit court for the county or Crim-
inal Court of Baltimore where such trespass was com-
mitted, at any time within ten days after such judg-
ment was rendered; and, provided, further, that noth-
ing in this section shall be construed to include within
its provisions the entry upon or crossing over any
land when such entry or crossing is done under a bona
fide claim of right or ownership of said land, it being
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the intention of this section only to prohibit any
wanton trespass upon the private land of others.”™

The direction to Petitioners to leave the premises was
issued on behalf of the owner by one of its agents, a
‘uniformed guard in the employ of a private detective 1@/}
agency under contract to the private owner. The guard,
Lieutenant Francis J. Collins, also held an appointment as
a Special Deputy Sheriff under the provisions of Chapter
491 of the Laws of Maryland of 1939 (a Public Local Law
relating solely to Montgomery County), codified as Sec-
tion 2-91 of the Montgomery County Code (1955 Ed.),
which reads as follows:

“The sheriff of the county, on application of any
corporation or individual, may appoint special deputy
sheriffs for duty in connection with the property of,
or under the-tharge of, such corporation or individual;
such special depuity sheriffs to be paid wholly by the
corporation or person on whose account their appoint-
ments are made. Such special deputy sheriffs shall
hold office at the pleasure of the sheriff and shall have
the same power and authority as deputy sheriffs
possess within the area to which they are appointed
and in no other area.”

STATEMENT
The facts of the case were fairly and adequately sum-
marized by the court below, as follows (R. 76-77):

“* * % William L. Griffin, Marvous Saunders,
Michael Proctor, Cecil T. Washington, Jr., and Gwen-

! This statute was amended by Chapter 616 of the Laws of Mary- ,\J(cf
land of 1961 (effective June 1, 1961). The amendment eliminated u;é/
“or city” following “county” in two places and eliminated “or Crim-
inal Court of Baltimore” immediatel prece?ing__the words “where
such trespass”. By(\Ws3 o 14 #0193 (H Tune 154D

2 The office of Sheriff in Maryland still carries with it the common
law powers of a conservator of the peace. Deputy Sheriffs have such
authority as the Sheriff himself could exercise. Hence, the powers
of the “Special Deputy Sheriff” under this statute would appear to
include the power of arrest. See Twrner v. Holtzmman, 54 Md, 148,

/ Lol toee Pltre
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dolyn Greene (hereinafter called ‘the Griffin appel-
lants’ or ‘the Griffins’) all of whom are Negroes, were
arrested and charged with criminal trespass on June
30, 1960, on property owned by Rekab, Inc., and oper-
ated by Kebar, Inc., as the Glen Echo Amusement
Park (Glen Echo or park).

“The Griffins were a part of a group of thirty-five
to forty young colored students who gathered at the
entrance to Glen Echo to protest ‘the segregation
policy that we thought might exist out there.’ The
students were equipped with signs indicating their
disapproval of the admission policy of the park oper-
ator, and a picket line was formed to further imple-
ment the protest. After about an hour of picketing,
the five Griffins left the larger group, entered the park
and crossed over it to the ‘carrousel. These appellants
had tickets (previously purchased for them by a white
person) which the park attendant refused to honor.
At the time of this incident, Rekab and Kebar had
a ‘protection’ contract with the National Detective
Agency (agency), one of whose employees, Lt. Fran-
cis J. Collins (park officer), who is also a special
deputy sheriff for Montgomery County, told the
Griffins that they were not welcome in the park and
asked them to leave. They refused, and after an
interval during which the park officer conferred with
Leonard Woronoff (park manager), the appellants
were advised by the park officer that they were under
arrest. They were taken to an office on the park
grounds and then to Bethesda, where the trespass
warrants were sworn out. At the time the arrests
were made, the park officer had on the uniform of the
agency, and he testified that he arrested the appellants
under the established policy of Kebar of not allowing
Negroes in the park. There was no testimony to in-
dicate that any of the Griffins were disorderly in any
manner, and it seems to be conceded that the park
officer gave them ample time to heed the warning to
leave the park had they wanted to do so.”
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Upon these facts, ahd after ruling that there was sufficient
proof to establish the)gtatutory elements of “due notice”
and “wantonness,” the court considered the remaining ques-
tion advanced by Petitioners, viz, whether their arrest
and conviction “constituted an unconstitutional exercise

of state power to enforce racial segregation” (R. 81)., Tn
concluding that there was no such uneenstitutional exer--

cise of state power, and in affirming the judgments of con-
vietion, the court helow said (R. 81-82):

“r * % Tt js true, of course, that the park officer — in
addition to being an employee of the detective agency
then under contract to protect and enforce, among
other things, the lawful racial segregation policy of
the operator of the amusement park — was also a
special deputy sheriff, but that dual capacity did not
alter his status as an agent or employee of the operator

. of the park. As a special deputy sheriff, though he was
- appointed by the county sheriff on the application of

the operator of the park ‘for duty in connection with
the property’ of such operator, he was paid wholly by
the person on whose account the appointment was
made and his power and authority as a special deputy
was limited to the area of the amusement park. See
Montgomery County Code (1955), §2-91. As we see
it, our decision in Drews v. State, 224 Md. 186, 167 A.
2d 341 (1961}, is controlling here. The appellants in
that case — in the course of participating in a protest
against the racial segregation policy of the owner of
an amusement park — were arrested for disorderly
conduct committed in the presence of regular Baiti-
more County police who had been called to eject them
from the park. Under similar circumstances, the appel-
lants in this case — in the progress of an invasion of
another amusement park as a protest against the law-

- ful segregation policy of the operator of the park —

were arrested for criminal trespass committed in the
presence of a special deputy sheriff of Montgomery
County {who was also the agent of the park operator)

—
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after they had been duly notified to leave but refused
to do so. It follows — since the offense for which these
appellants were arrested was a misdemeanor com-

~mitted in the presence of the park officer who had a
right to arrest them, either in his private capacity as
an agent or employee of the operator of the park or in
his limited capacity as a special deputy sheriff in the
amusement park (see Kauffman, The Law of Arrest in
Maryland, 5 Md. L. Rev. 125, 149) —the arrest of these
appellants for a criminal trespass in this manner was
no more than if a regular police officer had been called
upon to make the arrest for a crime committed in his
presence, as was done in the Drews case. As we see it,
the arrest and conviction of these appellants for a
criminal trespass as a result of the enforcement by the
operator of the park of its lawful policy of segregation,
did not constitute such action as may fairly be said to
be that of the State. The action in this case, as in
Drews, was also “one step removed from State enforce-
ment of a policy of segregation and violated no constitu-
tional right of appellants.”

SUMMARY OF ARGUMENT

The action inhibited by the Fourteenth Amendment is
only such action as may fairly be said to be that of the
states. The Amendment erects no shield against merely
private conduct, however discriminatory or wrongful. In-
dividual invasion of individual rights is not the subject
matter of the Amendment. Shelley v. Kraemer, 334 U.S.
1, 13; Civil Rights Cases, 109 U.S. 3, 11.

A private property owner, such as the operator of a
private amusement park, may, consistent with the Four-
teenth Amendment, arbitrarily discriminate as to invitees.
He has the right, even though he operates his private
facility under license from the State, to select his clientele
and to make such selection based on color, if he so desires.
Williams v. Howard Johnson’s Restaurant, 268 F. 2d 845
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(4th Cir.); Slack ». Atlantic White Tower System, Inc., 181
F. Supp. 124, aff. 284 F. 2d 746.

LN
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Individuals have no constitutional right to enter or re-
main upon private property contrary to the will of the
owner. The private owner, on the other hand, is entitled
to equal protection of law in maintaining his peaceful
possession.  This Court, in Martin ». Struthers, 319 U.S.
141, 147, r’e\ferring to state criminal trespass laws, and
making specific reference to the Maryland statute here in-
volved, observed:

“Traditionally the American law punishes persons
who enter onto the property of another after having
been warned by the owner to keep off. General tres-
pass after warning statutes exist in at least twenty

states, while similar statutes of narrower scope are
on the books of at least twelve states more .. .”

The State’s general laws must be applied to all with
equal force, regardless of their race, and viclation thereof
cannot be shielded from state action on account of race.
Bernstein v. Real Estate Commission of Maryland, 221 Md.
221, app. dismissed 363 U.S. 419, The non-discriminatory
application and enforcement of Maryland’s criminal tres-
pass law in the present case cannot be considered a type
of state action proscribed by the Fourteenth Amendment,
even though the private owner’s sole reason for excluding
negroes from the amusement park may have been because
they were negroes. Griffin v. Collins, 187 F. Supp. 149. The
Park’s business policy of excluding negroes was neither
induced, dictated, or required by any State or local law,
policy or custom; nor was it in any way knowingly aided
by any action that could fairly be sai(kto be that of the
State. Petitioners’ arrest and conviction for criminal tres-
" pass was not due to or because the State of Maryland de-
sired or intended to maintain this facility as a segregated

withgh
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place of amusement. It was not only the right, but the
duty of the State of Maryland, upon complaint being made
to it by the private owner, to act thereon to protect and
provide against unlawful entry. In so doing the State was
merely allowing the use of its legal remedies as a substitute
for force in a civilized community; it was not inducing
others to discriminate, nor substituting its judgment for the
judgment of the individual proprietor.”
X3
ARGUMENT

Conviction of Petitioners under Maryland’s General
Statute Prohibiting Wanton Trespass on Private Property
Did Not Contravene the Equal Protection Clause of the
Fourteenth Amendment to the Federal Constitution.

I

A PrivATE AMUSEMENT PARK, THOUGH LICENSED BY THE
StATE, MAY CONSTITUTIONALLY REFUSE SERVICE TO
NEGROES SoLELY BEcAUSE oF THEIR RaAcE.

At common law, a person engaged in a public calling,
such as inn-keeper or common carrier, was held to be under
a duty to the general public and was obliged to serve,
without discrimination, all who sought service. Equally
well settled, on the other hand, is the proposition that op-
erators of other private enterprises, including places of
amusement, are under no such common law obligation; and,
in the absence of a statute forbidding discrimination, may
select their clientele based on color, if they so desire.
Williams v. Howard Johnson’s Restaurant, 268 F. 2d 845

ir.): Slack v. At i ite Tower System, Inc.,

181 F. Supp. 124, aff, 284 F. 2d 746;,\ Griffin v. Collins, 187

#The private owner abandoned its policy of not serving Negroes
shortly after the conclusion of this case in the lower court. It should
also be noted that subsequently thereto the Montgomery County
Council enacted an equal accommodations law for Montgomery
County. Ordinance 4-120, effective January 16, 1962.
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F. Supp. 149; Madden v. Queens County Jockey Club, 72

N.E. 2d 697 (New York), cert. denied, 332 U.S. 761; Terrell
Wells Swimming Pool v. Rodriquez, 182 S.W. 2d 824
(Texas); Younger v. Judah, 19 S.W. 1109 (Missouri) ; Goff
v. Savage, 210 P. 374 (Washington); De La Ysla v. Publix
Theatres Corporation, 26 P. 2d 818 (Utah); Horn v. Illinois
Central Railroad, 64 N.E. 2d 574 (Illinois); Coleman v.
Middlestaff, 305 P. 2d 1020 (California); Fletcher v. Coney
Island, 136 N.E. 2d 344 (Ohio); Alpaugh v. Wolverton, 36
S.E. 2d 906 (Virginia); Greenfeld v. Maryland Jockey
Club, 190 Md. 96; Good Citizens Assoc. v. Board, 217 Md.
129; and Drews v. State, 224 Md. 186; Garfine v. Monmouth
Park Jockey Club, 148 A. 2d 1 (N.J.); and State v. Clyburn, 4, ovd
101 SE. 2d 205 (N.C.)} Stafe v Ruent 1185.E24 %(Nd e aohd,

This Court, in Boynton v. Virginia, 364 U.S. 454 clearly® ";J::
recognized the validity of the foregoing principles when it 37 3 Vs
said that every time a bus stops at a wholly independent 37 ¢
roadside restaurant, the Interstate Commerce Act does not
require that restaurant service be supplied in harmony
with the provisions of that Act. In fact, this Court has
refused to hold that where a privately-owned restaurant
is involved, in the absence of the general taxpaying public’s
ownership of the facility, or interstate commerce, that it
will extend federal protection against racial discrimina-
tion on the basis of the Fourteenth Amendment. Burton
v. Wilmington Parking Authority, 365 U.S. 715; Boynton
v. Virginia, supra. These recent pronouncements indicate
reaffirmance of the long established law that the owner of
private property may be arbitrary and capricious in his
choice of invitees, notwithstanding the Fourteenth Amend-
ment; and that that Amendment “erects no shield against
merely private conduct, however discriminatory or wrong-
ful.” Shelley v. Kraemer, supra, at page 13. See also
Terminal Taxicab Co. v. Kutz, 241 U.S. 252 A CasSe
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o Tl U being established by the Civil Rights Cases, 109 U.S. 3
S0 " U that the Congress is without power to legislate against
v " « . such private discrimination as was involved in the present
© v\ case, this Court cannot (without overruling its prior

¥ precedents) accomplish the same result by now holding

: that the Fourteenth Amendment created a new limitation
\ -~ .. onthe use of private property as developed in the common

' Nl ‘-\_,f law. The fact that the private amusement park was re-
A {‘ NEY ‘." quir’& to have a license from Montgomery County in order
Q. \" to operate does not, as contended by Petitioners, prohibit

y discrimination by the private owner in its use and enjoy-
ment of the licensed facility; nor does the requirement of

such license convert the private facility into a public one.

Williams v. Howard Johnson’s Restaurant, supra; Slack v.

Atlantic White Tower System, Inc., supra; Madden wv.

Queens County Jockey Club, Inc., supra; State v. Clyburn.

See also Griffin v. Collins.  Ur/jhims voul ’:J/M{-f Clk i L WA

A~ - R e

. II. :
‘ THE ARReST AND ConvicTtiON ofF PetrITioNeERs Dip Nor,
UNDER THE PARTICULAR CIRCUMSTANCES OF THIS CASE,
CONSTITUTE AN UNCONSTITUTIONAL EXERTION OF STATE
Power 10 ENFORCE RACIAL SEGREGATION IN THE PRIVATE
AMUSEMENT PARK.

Petitioners beamely contend that even if the private pro-
prietor had a right to exclude them from the premises
solely on account of their race, the State of Maryland
crossed the line of forbidden conduct marked by the Four-
teenth Amendment by arresting, prosecuting and convict-
ing them under {e criminal trespass statute. Virtually
the same argument was advanced and rejected in Griffin
v. Collins, supra, the court there holding:

“Plaintiffs have cited no authority holding that in the

ordinary case, where the proprietor of a store, restau-
rant or amusement park, himself or through his own
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employees, notifies the Negro of the pollcy and orders
him to leave the premises, the calling in of a peace
officer to enforce the proprietor’s admitted right would
amount to deprivation by the state of any rights,
privileges or immunities secured to the Negro by the
Constitution or laws. Granted the right of the proprie- V.
tor to choose his customers and to eject trespassers, \\}

it can hardly be the law, as plaintiffs contend, that the he
proprietor may use such force as he and his employees
possess but may not call on a peace officer to enforce 1 /5'1' -

his rights.” (Emphasis supplied.) e £
g p Pp s y/ [y
Though readily conceding that State-imposed racial segre- 1/ "

gation in the field of recreational activity is proscribed by
the Fourteenth Amendment, it is the position of the State
of Maryland that “state power” is not being coercibly, and
hence unconstitutionally, apphed }0 enfg;ﬁ:? {m’d abet racial
discrimination simply by its. e exercnse o arrest, prosecute
snil oonvict-umder the vircomstaricesof this cass: We sub-
mit, rather, that the search for unconstitutional state action
in this area must be made against the following back-
ground, as ably set forth by the United States in its brief
amzcus curiae in cempanion cases, nos. 11, 58, 66, 67, and 71
(this term) at pages 42 and 45:

—

. . a State cannot constitutionally prohibit associa-
tion between Negroes and whites, be it in a public
restaurant or elsewhere. On the other hand, to cite an
example, if a private landowner should invite all of
his neighbors to use his swimming pool at will and
then request one of the invitees to leave because of his
race, creed or color, the decision would be private and,
however unpraiseworthy, not unconstitutional. Fur-
thermore, we take it that there would be no denial of
equal protection if the State made its police and legal
remedies available to the owner of the swimming pool
against any person who came or remained upon his
property over his objection. For, in a civilized com-
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for force, private choice necessarily depends upon the
support of sovereign sanctions. In such a case, the law
would be color-blind and it could not be fairly said, we
think, that the State had denied anyone the equal pro-
tections of its laws. (Emphasis supplied.)

* & % * % *

“It is one thing for the State to enforce, through
the laws of trespass, exclusionary practices which rest
simply upon individual preference, caprice or preju-
dice. It is quite another for the State, exercising as
it does immeasurable influence over individual be-
havior, to induce racial segregation and then proceed
to implement the acts of exclusion which it has

{ brought about. If the State, by its laws, actions, and
. bolicies, causes individual acts of discrimination in
¥ the conduct of a business open to the public at large,
\/ Ythe same State, we believe, cannot be heard to say that
it is merely enforcing, in even-handed fashion, the
private and unfettered decisions of the citizen.”
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As otherwise stated in Burton v. Wilmington Parking
Authority, 365 U.S. 715, 722, private conduct abridging
individual rights does no violence to the equal protection
clause unless “to some significant extent” the State “in any
of its manifestations” has become involved in it. This court
there recognized that to fashion and apply a precise form-
ula for recognition of State responsibility under the equal
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protection clause would be an “impossible task;” and that ~ 4
only by “sifting facts” and “weighing circumstances” could 3
the involvement of a State in private discriminatory co:—} g
_ duet, if such existed, be attributed its true significance. )

It is not seriously contended that the discriminatory
practices of the amusement park were performed in obedi-
ence to any positive provision of state Iawi oL induced,
required or dictated by any state policy}:':)c'rP clstom’ On the

contrary, all of the evidence in the case indicated that the
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the desires and prejudices of his customers. See Slack v.
Atlantic White Tower System, Inc., supra. We submit,
therefore, that the only real issue for decision (and so
recognized by the United States in its brlef amzcus curiae
filed in this proceeding) is whether the ‘arrest ‘of the Peti-
tioners by Lieutenant Collins, in response to the request
of the private amusement park for assistance in enforcing
“its policy of excluding negroes, constituted state action in
violation of the Fourteenth Amendment.

The court below found as a fact from the evidence that
Lieutenant Collins was not executing any State authority
by virtue of his status as a special deputy sheriﬂt‘ibut was
acting solely as the agent of the private property owner
in directing petitioners to leave the private amusement
park premises. It is nevertheless urged upon this Court
on behalf of Petitioners that Collins necessarily acted in
his capacity as special deputy sheriff in making the arrests,
seemingly reasoning that such must have been so because
(a) he was specially appointed a special deputy sheriff
upon application of the park management, (b) he was paid
by the park, (c¢) he was in uniform and wearing his state
badge at the time he made the arrests, and (d) the applica-
tion for warrants which he executed after the arrests were
on a form entitled “Application for Warrant by Police
Officer.” We submit that these conclusions are both mis-
leading and inaccurateEBllins was an employee of the
National Detective Agency, a private organization in-
corporated under the laws of the District of Columbia
and authorized to provide guard service to its clients. He
had been assigned under the guard contract between his
employer and the amusement park to be the senior guard

o

v
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with the title of Lieutenant. That Collins deemed his em-
ployer to be the Detective Agency, and not the State of
Maryland, or the Park, is abundantly plain from a review
of the record. It is equally plain that there is nothing in
the evidence to indicate that Collins was engaged at the
Park for any reason other than to maintain peace or pro-
tect property from damage or theft; and particularly

ference that he was hired by the amusement park for the
sole purpose of excluding Negroes. The only testimony -
concerning Collinitstatus as a Special Deputy Sherig con-
sists solely in the statement, volunteered by Collins, that
“I am a Special Deputy Sheriff of Montgomery County,
State of Maryland” (R. 14). The record does not disclose
upon whose application Collins was deputized. Consistent
with the provisions of the statute it could have been at his
own request, or at the request of his employer, National
Detective Agency, or at the request of the Park manage-
ment. That Collins was not paid by the Park, but was paid
solely by his employer, National Detective Agency, is cer-
tain (R. 14). Collins received no pay from the Park
or from anyone else for being special deputy sheriff (R.
15). Collins wore the white-coat uniform of the National
Detective Agency (and not a uniform of the State of Mary-
land), and his only indicia of State authority was that he
wore, presumably on his uniform, his deputy badge; al-
though there is absolutely nothing in the record to indicate
that the Petitioners observed the badge, or knew that
Collins was a special deputy sheriff when he arrested
them. It is to be noted that Collins, in effecting the arrests,
pursued the same procedures as any ordinary citizen in
obtaining an arrest warrant from a magistrate, thus indi-
cating that Collins was not exercising the powers of special

(there is nothing in the record to support even a weak in-
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deputy sheriff vested in him.* Nor does the mere fact that
Collins was given an application for warrant entitled
“Application for Warrant by Police Officer” convert other-
wise private actions into those of a public official. We sub-
mit that on a fair review of the record the only rational
conclusion to be drawn is that Lieutenant Collins was not
executing any State authority on behalf of the private
owner’s policy of racial discrimination.

CONCLUSION
For the reasons stated it is respectfully submitted that
the judgments of conviction should be affirmed. _.)/
pe
Respectfully submitted, './f () ?y
1%
Tuomas B. FINAN, y ,/ 4

Attorney General, /B‘J

JosepH S. KAUFMAN,
Deputy Attorney General,

Rosert C. MURPHY,
Assistant Attorney General,

10 Light Street,
Baltimore 2, Md.,

Attorneys for State of Maryland.

4 Maryland confers on its peace officers the right to arrest without
warrant for any misdemeanor committed in the officer’s presence, but
confines private persons in similar cases to misdemeanors amounting
to a breach of the peace. B. & O. Railroad Co.. v. Cain, 81 Md. 87.
Private Detective agencies have no police authority whatsoever under
Maryland law. See Sections 75-92 of Article 56, Annotated Code of
Maryland (1957 Ed.) regulating the business of private detective
agencies.
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[fol. A] [File endorsement omitted]

AprpricaTION FOR WARRANT BY PoLricE OFFICER—
Filed August 4, 1960

State of Maryland, Montgomery County:

Francis J. Collins, being first duly sworn, on oath doth
depose and say: That he is a member of the Montgomery
deputy sheriff
County Poliee Department and as such, on the 30th day
of June, 1960, at about the hour of 8:45 P.M. he did ob-
serve the defendant William L. Griffin in Glen Echo Park
which is private property on order of Kebar Ine. owners
of Glen KEcho Park the def. was asked to leave the park
and after giving him reasonable time to comply the def. re-
fused to leave he was placed under arrest for trespassing
your affiant further makes oath that he has personal knowl-
edge of additional facts and evidence which are not in-
corporated in this affidavit, but which have been discussed
before and given to the Justice of the Peace before whom
the request for issuance of a warrant was made.

Whereas, Francis J. Collins doth further depose and
say that he, as a member of the Montgomery County Police
Department believes that ... is violating
See. 577 Article 27 of the Annotated Code of Maryland.

Francis J. Collins

Subseribed and sworn to before me, in Montgomery
County, State of Maryland, this .......... day of Jun 30 1960.

Edward W. Cashman, Justice of the Peace for
Montgomery County, Maryland.
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[fol. B] No. 3881 Crim.

{fol. C1 [File endorsement omitted]

State WarranT—Filed August 4, 1960
State of Maryland, Montgomery County, to wit:

To James S McAuliffe, Supt. of Police of said County,
Greeting:

Whereas, Complaint hath been made upon the informa-
tion and oath of Lt Colling Deputy Sheriff in and for
Glen Echo Park (KEBAR), who charges William L Griffin
late of the County and State on the 30th of June 1960 at
the County and State aforesaid did unlawfully violate
Article 27 section 577 of the Annotated Code of Maryland
1957 edition to wit: Did enter upon and pass over the
land and premises of (len Echo Park (KEBAR) after
having been fold by the Deputy Sherifi for Glen Tcho
Park, to leave the Property, and after giving him a reason-
E‘BIe’Jﬁme to comply, he did not leave ...
contrary to the form of the Aet of the General Assembl;
of Maryland, in such case made and provided, and against
the peace, government and dignity of the State.

You are hereby commanded immediately to apprehend
the said William L Griffin and bring him before The Judge
of the Peoples Court at Bethesda Montgomery County, to
be dealt with according to law. Hereof fail not, and have
vou there this Warrant.

Edward W. Cashman, Justice of the Peace for
Montgomery County, Maryland.

Iagued June 30 1960




[fol. D] No. 3881 Crim.
Cepi Joseph Snow, Jr.
Date 6/30/60

[fol. E]
Amexpep STATE WarranT—Filed September 12, 1960

State of Maryland, Montgomery County, to wit:

To James S. McAuliffe, Superintendent of Police of said
County, Greeting:

Whereas, Complaint hath been made upon the informa-
tion and oath of Lt. Francis Collins, Deputy Sheriff in and
for the Glen Echo Park, who charges that William L.
Griffin, late of the said County and State, on the 30th day
of June, 1960. e County and State aforesaid, did un-
lawfully @nd wantonly)enter upon and cross over the land
of Rekab, Ine., a Maryland corporation, in Montgomery

County, Maryland, such land at that time having been
leased to Kebar, Inc., a Maryland corporation, and oprated

as the Glen Echo Amusement Park, cafter having beep>

Hotition of Aeiile 27 Boction 577 oF The Annotated Code
violation of Article 27, Secfion of the Annotated Code
of Maryland, 1957 Edition as amended, contrary to the
form of the Act of the General Assembly of Maryland, in
such case made and provided, and against the peace, gov-

ernment and dignity of the State.

You are hereby commanded immediately to apprehend
2T . . and bring ...h.._.... before
Judge at
Montgomery County, “to be dealt with accordmg to law.
Hereof fail not, and have you there this Warrant.

, Justice of the Peace for
Montgomery County, Maryland.

Filed 9-12-1960

[fol. F'] 3881

L
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[fol. G] [File endorsement omitted]
No. 18112

Ix 1E ProrLE’s Court oF MonTeoMERY CoUNTY, MARYLAND
AT BETHESDA

Warrant issued June 30, 1960
By Edward W. Cashman, Justice of the Peace.
To James S. McAuliffe, Supt. of Police.

STATE oF MARYLAND,
Vvs.

Wmriam L. Grrrrin, Defendant.

Upon the information of Lt. Collins, Deputy Sheriff in
and for Glen Echo Park, who charges that William L.
Griffin on the said 30th day of June, 1960, did unlawfully
enter upon and pass over the land and premises of Glen
Echo Park, after having been told by the Deputy Sheriff
for Glen Echo Park, to leave the property and after giv-
ing him a reasonable time to comply, he did not leave
contrary to the form of the Act of the General Assembly

of Maryland and against the peace, government and dignity
of the State.

Return :
Commitment ........ccccoeeeeeeee. for a hearing or trial before the
Judge at Bethesda on the 26 day of July, A. D., 1960, with
Bond posted as sureties.
Continued to 7/26/60
Trial on the 26th day of July A. D., 1960
Defendant asked the right of trial by Jury. Bond $100.00
Set for Sept. 12, 1960

Original papers, bond and Docket Entries sent to Cireuit
Court 8/1/60

Copy of Docket Entries sent to State’s Atty.

Deft’s Atty: Sharlitt

Samuel Gordon, Judge, People’s Court of Mont-
gomery County, Maryland.




E
I hereby certify that the foregoing is a true copy of the
Docket Entries in the above entitled case.

Given under my hand and seal this 1st day of August,
A. D., 1960.

Louise S. Harding, Clerk, People’s Court. Bethesda.

[fol. H] No. 3881 Crim.
StaTE 0F MARYLAND,
vs.
Wnriam L. Grrrrin.

[fol. I] -
Ix taE Cmrcurr Court ¥oR MoNTGOMERY CoUNTY, MARYLAND

Docker ENTRIES

No. 3881 Criminal

STATE 0F MARYLAND,
Vs.
Wiuiam L. Grirrin.

Trespassing
Aug. 4, 1960—Warrant, Recognizance, Demand for Jury
Trial &ec. filed. Page No. 1
Sep. 12, 1960—Motion and leave to amend warrant and
amendment filed. Page No. 5

Sep. 12, 1960—Motion and leave to consolidate this case
with Numbers 3882, 3883, 3889 and 3892
Criminals.

Sep. 12, 1960—PIlea not guilty.




Sep.

Sep.
Sep.

Sep.

Sep.
Oct.

Nov.

I T
J. H.

12, 1960—Submitted to the Court and trial before
Judge Pugh, Mrs. Slack reporting.

12, 1960—The Court find defendant guilty.

12, 1960—Defendant was asked if he had anything to
say before gsentence.

12, 1960—Judgment that the Traverser, William L.
Griffin, pay a fine of Fifty and no/100
dollars ($50.00) current money and costs,
and in default in the payment of said fine
and costs, that the Traverser, William L,
Griffin be confined in the Montgomery
County Jail until the fine and costs have
been paid or until released by due process
of law.

12, 1960—Appeal filed. Page No. 6

13, 1960—Petition and Order of Court extending
time for transmittal of record to Court of

Appeals to and including November 15,
1960 filed. Page No. 7

15, 1960—Testimony filed. Page No. 9

Kardy—=State’s Attorney
Sharlitt & C. T. Duncan—Attorneys for Defendant




[fol. 1] [File endorsement omitted]

IN THE CIRCUIT COURT FOR
MONTGOMERY COUNTY, MARYLAND

StaTE oF MARYLAND, Plaintiff,

VS.

‘Wiriam L. Grirrix, No. 3881 Criminals

MicuaerL A. ProcTog, No. 3882 Criminals

CecmL T. WasHINGTON, JR., No. 3883 Criminals

Marvous Saunpers and No. 3889 Criminals

GweNpoLYN T. GREENE, No. 3892 Criminals
Defendants.

Transcript of Hearing—September 12, 1960
APPEARANCES:

Charles T. Duncan, Esq., Joseph Sharlitt, Esq., At-
torneys for the Defendants.

James S. McAuliffe, Jr., Assistant State’s Attorney,
Attorney for the Plaintiff.

[fol. 2]
CoLLoquy

The above-entitled cause came on regularly for hearing,
pursuant to notice, on September 12, 1960, at 10:00 o’clock
a.m. before The Honorable James H. Pugh, Judge of said
Court, when and where the following counsel were present
on behalf of the respective parties, and the following pro-
ceedings were had and the following testimony was adduced.

Mr. McAuliffe: Your Honor, the State will move to
amend the warrants in all five cases, and I have prepared
copies of the amendment that we would ask that the Court
make to these warrants, and I would ask that in each case
the copy which I have prepared be attached to the original
warrant, as an amendment to it, and the amendment we
desire to make is the same amendment in each case and
would read as follows:




Judge Pugh: Have the defense lawyers seen it?

Mr. Duncan: I would like to see it, your Honor. (Mr.
McAuliffe hands a copy of the proposed amendment to
defense attorneys.) Defense counsel makes no objection
to the motion for leave to amend the warrants, your
Honor.

Judge Pugh: The motion is granted. Do you desire to
make an opening statement?

Mr. McAuliffe: Yes, your Honor.

[fol.3] Judge Pugh: The pleas are “not guilty?”

Mr. Duncan: Yes, your Honor.

OpeNING STATEMENT BY MR. MCAULIFFE

If the Court please, the defendants in this case are
William L. Griffin, Michael A. Proctor, Cecil T. Washing-
ton, Jr., Marvous Saunders and Gwendolyn T. Greene.
The State will show that on the date of June 30th of this
year the five named defendants, in the company of others,
came to the Glen Echo Amusement Park, located here in
Montgomery County, Maryland. That upon arriving at™
the park a representative of the defendants conferred with
Lieutenant Collins, who is the man in charge of the park’s
special police force there, and after that conferral that
the five defendants, in the company of others, having
brought with them certain signs primarily aimed at the
policy of Glen Kcho to segregate, and to exclude colored
persons, proceeded to set up a picket line and proceeded
to walk this picket line with these signs. These signs pro-
claimed the policy of the park and objected to it and asked,
in effect, that persons who were using the park facilities
—that they not use the park facilities, unless the park
would see fit to integrate. A short time after this picket
line had been formed, in which the five defendants in this
[fol. 4] case participated—after they had all been informed,
throngh their representative, that the park did have a
policy of not admitting colored persons, the five defendants
went on to the park property and went to the carousel,
which is located approximately in the heart of the Glen
Echo Amusement Park, and proceeded to get on the amuse-
ment rides, some of them having obtained tickets from
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white persons, who had purchased them from ticket sellers
within the park.

Thereafter Lieutenant Collins approached the scene
where the five defendants were on the carousel, and spoke
to each of the defendants and again informed them that it
was the park policy not to admit colored persons to the
private property owned by the park and operated by the
park, and that if they did not leave that he would arrest
them for trespass. He then proceeded to give them ap-
proximately five minutes, in which time they were asked
to leave. At the end of that time he announced to each
of the defendants—they all remaining where they had
been on the carousel and in the vicinity of the carousel,
in the heart of this private property, Glen Echo Amuse-
ment Park—he then proceeded to place the defendants
under arrest for trespass, under Article 27, Section 577 of
the Maryland Code. The defendants after being placed
under arrest by Lieutenant Collins, who is a special deputy
and sworn in as a Deputy Sheriff of Montgomery County,
were brought to the Bethesda station.

[fol. 5] Now, we will show you further that the Glen Echo
property and the Glen Echo park, upon which these de-
fendants went, is private property. That it is owned by a
corporation, Rekab, Inec. That it is leased by that corpora-
tion to another corporation, Kebar, Ine., which operates
Glen Echo Park, and we will show you that Lieutenant
Collins, as a member of the detective agency, is the em-
ployee and agent of both Rekab, Inc., and Kebar, Inc.,
and especially in this case the warrant alleges, and we will
show, that he is the agent of Kebar, Ine. That he had
received full authority from the President and the General
Manager of the corporation with respeet to enforcing the
policy of the park, with respect to segregation, and that
he had the full authority to maintain order there and to
order off any persons which he, in his discretion and judg-
ment, thought should not be present on the park property,
and upon this showing and upon the further showing that
Rekab, Inc., and Kebar, Inc., are Maryland corporations,
licensed and doing business here in the State of Maryland,
and upon showing you that this property upon which the
defendants entered, and upon being requested to leave,
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refused to leave, is in faet private property, owned by
Rekab, Ine., and leased to Kebar, Inec., and upon that state-
ment of facts, upon showing that to the Court, we will ask
that the Court find these defendants guilty as charged.

[fol. 6]
Motion To DisMmiss THE WARRANTS AND OVERRULING THEREOF

Mr. Duncan: I would like, with the Court’s leave, to re-
serve the opening statement on behalf of the defendants,
and I would like to move to dismiss and quash the war-
rants. The prosecutor has stated that the arrests in this
case were made by a State officer for the purpose of en-
foreing a policy of private segregation, put into effect
and maintained by the owner and lessee of the premises
involved. I submit to the Court that such use of State
power is unconstitutional. That the application of the
statute in this case is unconstitutional. The argument being
that the State may not diseriminate against citizens on the
ground of race and color. It may not do so direetly, and
it cannot do so indirectly. I further move to dismiss the
warrants—

Judge Pugh: The Court is not allowed to direct a ver-
dict on opening statements. If the Court sits without a
jury, it is sitting as a jury, and then the Court is the Judge
of the law and the facts, so, on opening statements we do
not recognize motions for a directed verdict. The motion
is over-ruled.

Whereupon, Fraxcis J. Corrins, a witness of lawful age,
called for examination by counsel for the plaintiff, and
having first been duly sworn, according to law, was ex-
amined and testified as follows, upon

[fol. 7] Direct examination.

By Mr. McAuliffe:

Q. Lieutenant, will you identify yourself to the Court?

A. Francis J. Collins; 1207 E. Capitol Street, Washing-
ton, D. C.

Q. Lieutenant, by whom are you employed, and in what
capacity?
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A. T am employed by the National Detective Agency and
we are under contract to Kebar, Ine.,, and Rekab, Inec.

Mr. Duncan: T object to that answer, and move to have
it stricken.

Judge Pugh: On what ground?

Mr. Duncan: That this witness is not competent to testify
as to the contents of the contract. The contract itself is the
best evidence. -

Judge Pugh: Objection sustained.

Q. By whom are you employed, Lieutenant Collins?

A. National Detective Agency.

Q. And where are you stationed, pursuant to your em-
ployment with the National Detective Agency?

A. My present assignment is Glen Echo Amusement
Park.

Q. And at Glen Echo Amusement Park from whom do
[fol. 8] you receive your instructions?

A. From the Park Manager, Mr. Woronoff.

Q. And for how long have you been so assigned at the
Glen Echo Amusement Park?

A. Since April 2nd, 1960.

Q. What is your connection and capacity with respect
to the park special police force there?

A. T am the head of the special police foree at the park.

Q. What instructions have you received from Mr. Woro-
noff, the Park Manager, with respect to the operation of
the park and your duties in connection therewith?

Mr. Duncan: Objection. The authority of an agent can-
not be established by the testimony of the witness.
Judge Pugh: Objection sustained.

Q. Now then, Lieutenant, directing your attention to the
date June 30, 1960, did you have occasion to be at the
Glen Echo Park at that time?

A. T was on duty on that date.

Q. And the Glen Echo Amusement Park is located in
what County and State?

A. Montgomery County, Maryland.

Q. Directing your attention again to June 30, 1960, at
[fol. 9] a time when you were on duty at Glen Echo Amuse-
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ment Park, did you have oceasion to see the five defendants
in this case on that date?

A. T did.

Q. Will you relate to the Court the circumstances under
which you first observed these five defendants at the Glen
Kecho Amusement Park?

Mr. Duncan: 1 object to that question, on the ground
that it is irrelevant, until the agency of this witness has
been established.

Judge Pugh: Do you proffer to show that?

Mr. McAuliffe: We proffer to show agency.

Judge Pugh: On the proffer the objection is over-ruled.

A. I did observe the defendant in the picket line, carry-
ing signs,

Q. When was this picket line first established, Lieutenant,
and under what circumstances?

Mr. Duncan: 1 object to that question, on the ground
that it is not relevant, in my opinion. What went on out-
side the park has nothing to do with the issues involved
here.

[fol. 10] Judge Pugh: Was this picket line on the property
of the Glen Echo Amusement Park?

A. No, sir, it was on the right of way.

Judge Pugh: It wasn’t on private property!?
A. No, sir.

Judge Pugh: Objection sustained.

Q. Now, Lieutenant, what first ecommunication, or con-
tact, did you have with the five defendants here, and what
were they doing at that time?

Mr. Duncan: I object, your Honor. That is the same
question, if I understand it correctly.
Judge Pugh: The objection is over-ruled.

A. The defendants broke from the picket line and went
from the picket line—

Judge Pugh (interrupting the witness): Just tell when
they came on to the private property of the Glen Kcho
Amusement Park.




A. Approximately 8:15.
Judge Pugh: All five of them?
[fol.11] A. Yes, sir.

Judge Pugh: All right. Start from there.

Mr. McAuliffe: The warrant in this case charges a wanton
trespass and, for purposes of showing that, I think the
State should be permitted to show that they did, in fact,
carry signs, proclaiming the policy of the park, and that
they were aware of the policy of the park.

Judge Pugh: There is no law against carrying signs; is
there?

Mr. McAuliffe: We have a right, I think, to show that
they knew the policy of the park with respeect to segrega-
tion at the time.

Judge Pugh: I just want to know if there was any tres-
pass under the statute.

Q. What, if anything, occurred then?

Judge Pugh: On the property of Glen Echo Amusement
Park.

A. The five defendants went down through the park to
the carousel and got on to the ride, on the horses and the
different animals. I then went up to Mr. Woronoff and
asked him what he wanted me to do. He said they were
trespassing and he wanted them arrested for trespassing,
if they didn’t get off the property.

Q. What did you tell them to do?

A. I went to the defendants, individually, and gave
[fol. 12] them five minutes to get off the property.

Mr. Duncan: I object and move to have that answer
stricken. It is not relevant.
Judge Pugh: The objection is over-ruled.

Q. Then, Lieutenant, will you relate the circumstances
under which you went to the carousel, and what you did
when you arrived there with respeet to these five defen-
dants?

A. I went to each defendant and told them—




Q. (interrupting the witness) First of all, tell us what
you found when you arrived there. Where they were, and
what they were doing.

A. Each defendant was either on a horse, or one of the
other animals. I went to each defendant and told them it
was private property and it was the policy of the park
not to have colored people on the rides, or in the park.

Q. Now, will you look upon each of the five defendants
and can you now state and identify each of the five defen-
dants seated here as being the five that you have just re-
ferred to?

A. These are the five defendants that I just referred to.

Mr. Duncan: I would object to that and ask that he be
required to identify each defendant individually. These
are five separate warrants.

Judge Pugh: Can you identify each one of these de-
fendants individually?

[fol.13] A. Yes.

By Judge Pugh:

Q. Did you tell them to get off the property?

A. Yes.

Q. What did each one of them say when you told them
that?

A. They declined to leave.

Q. What did they say?

A. They said they declined to leave the property. They
said they declined to leave and that they had tickets.

Mr. Duncan: I renew my objection. There has been no
individual identification of these defendants.

Judge Pugh: He recognizes these defendants. He didn’t
know their names at the time. The objection is over-ruled.

Direct examination (continued).

By Mr. McAuliffe:

Q. Lieutenant, will you step down there and point to
each of the defendants that you recognize as being one of
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the five persons you saw there that night. (The witness
leaves the witness stand and approaches defendants’ table.)
A. This gentleman here.

Mr. McAuliffe: Can we stipulate as to that, or may he
rise and give higz name? Can we have the record show
that the Lieutenant is now pointing to the first of the five
defendants seated here?

[fol. 14] (The witness continues) Also this gentleman
here; this gentleman here; this one here, and this one
here.

Mr. McAuliffe: Let the record show, if the Court please,
that Lieutenant Collins has pointed to each of the five de-
fendants seated here, and pointed them out.

Mr. Duncan: I would like to object to that procedure,
and again move that it be stricken. We did not oppose
the State’s motion to consolidate these cases, and for that
reason the five defendants are here, seated at the table,
and it is very easy for the witness to say “Oh, yes, these
are the five I arrested”, but I submit in a proceeding—

Judge Pugh (interrupting counsel): Lieutenant Collins,
is there any doubt in your mind that these five defendants
are the five persons that you ordered off the Glen Echo
property?

A. No doubt whatsoever.
Judge Pugh: Objection over-ruled.

Examination of the witness (resumed).

By Mr. McAuliffe:

Q. How long did you wait after ordering the five defen-
dants off the property, before taking any further action?

A. Exactly five minutes.

Q. During that time what, if anything, occurred?

A. T walked outside the carousel and the five defendants
remained on the ride, and the ride didn’t move.

Judge Pugh: Did you ask them who purchased the tickets
[fol. 15] to that carousel?
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A. They told me they had tickets that had been pur-
chased by white people.

By Judge Pugh:

Q. Who—which one told you that?
A. Saunders. The man with the glasses.

By Mr. McAuliffe (continued):

Q. Lieutenant, I show you this photograph and ask you
if you recognize that picture?

A. I do.

Q. And what is that picture?

Mr. Duncan: I object to that, your Honor. I don’t see the
relevancy of it.

Judge Pugh: He has just asked him what it is. You may
object to it when he offers it in evidence.

A. This is a picture of me, warning Saunders about the
park’s policy.

Q. When was that taken?

A. At 8:15 p.m. on the carousel.

Judge Pugh: Who took the picture?
A. A Star newspaper reporter.

By Mr. McAuliffe:

Q. And is that picture a fair and reasonable representa-
tion of the scene that you have just testified to, when you
warned the defendant, Saunders?

[fol.16] A. 1t is.

Mr. McAuliffe: We offer this into evidence as State’s
Exhibit Number One.

Mr. Duncan: Your Honor, 1 object to this. This is a
photograph of two individuals, one of whom apparently is
Lieutenant Collins, and the other, apparently, the defen-
dant, Saunders. Lieutenant Collins testifies that this is a
photograph of him, while he was warning the defendant,
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and I submit the photograph does not support any state-
ment of warning whatsoever.

Judge Pugh: Lieutenant, did you ask any of these de-
fendants whether or not they saw the signs before they
came on the property? C

A. No, sir.
Q. You don’t know whether they saw the sign or not?
A. I didn’t ask them.

Q. Is the sign in a conspicuous place, where anybody /

going into the park property can see it?
A. Yes, sir.
Q. Where is it?
A. There are eight signs at the different entrances. /

Mr. Duncan: I object to your Honor’s statement. T do
not believe there has been any testimony that any signs
were present. My objection is that the picture is not rele-
vant, for the reason that if it is offered to show that a
warning was given, that picture doesn’t show it. One can-
[fol. 17] not tell from that picture whether Saunders is talk-
ing to Collins, or Collins is talking to Saunders. Whether
they are having a pleasant conversation or not.

Judge Pugh: Was this taken on the property of the
Glen Echo Amusement Park?

A. Yes.

Q. Was it at the time of your notification to get off the
property?

A. Yes.

Q. Who took the picture?

A. The Star Reporter. I didn’t know the picture was
being taken.

Q. How did you get it?

A. They sent it to me.

Judge Pugh: The objection is over-ruled. Admit it in
evidence as State’s Exhibit Number One.

- .r-_...»_:-a
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Examination of the witness (resumed).

By Mr. McAuliffe:

Q. Lieutenant, during the five minutes that you testified
you waited after warning the defendants, and they re-
mained on the amusement facilities, what, if anything, oe-
curred with respect to other people in the park?

Mr. Duncan: Objection, your Honor; that is not relevant.

Judge Pugh: What is the purpose of it?

Mr. McAuliffe: To show that the Lieutenant’s actions
[fol. 187 were completely reasonable under the ciream-
stances,

Judge Pugh: Objection sustained.

Q. During the five minute period that you testified to
after you warned each of the five defendants to leave the
park premises, what, if anything, did yvou do?

A. I went to each defendant and told them that the fime
was up and that they were under arrest for trespassing.
I then escorted them up to our office, with a crowd milling
around there, to wait for transportation froin the Mont-
gomery County Police, to take them to Bethesda to swear
out the warrants.

Mr, Duncan: At this point T renew my Motion to quash
the warrants.

Judge Pugh: The motion is denied.

Mr. Duncan: May I state what the grounds are, your
Honor?

Judge Pugh: Yon can state that at the end of the case.

Mr, Duncan: I am required to state this at the beginning.

Judge Pugh: You have stated your Motion and the
Court has ruled on it. You may argue it to the Court of

* Appeals.
| Examination of the witness (reéum_ed).-_ '

By Mr. McAuliffe:

Q Lieutenant, I show you this plat, and ask you if vou
| know what that plat is?
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[fol. 197 A. This is a plat of the property that Glen Echo
occupies in Montgomery County.

Q. Ts that the Glen Echo Amusement Park that you refer
to?

A. Yes, sir.

Mr. McAuliffe: May we have this plat marked for
identification as State’s Exhibit Number Two?
Judge Pugh: It may be marked for identification.

Q. Lieutenant, referring to that plat, State’s Exhibit Two
for identification, can you point to the spot, or establish
on that plat the spot where the defendants were at the
time you referred to when they were on the carousel?

Mr. Duncan: I object to that, your Honor. The plat has
not been offered into evidence.

Mr. McAuliffe: We proffer to offer the plat in evidence,
but we do not seek to show the markings to the Court at
this time. We will call our next witness to establish the
authenticity of the plat.

Mr. Duncan: I object, your Honor.

Judge Pugh: Pass over that question at the present
time and call him back after the survey has been introduced.

By Mr. McAuliffe (continued):

[fol. 20] Q. Lieutenant, immediately prior to the time that
these five defendants entered on to the property of the
Glen Echo Park, what signs were they carrying?

Mr. Duncan: I object to that, on the same ground. What
they were doing on a public street is not relevant.

Judge Pugh: Did they carry the signs on the property
of the Glen Echo Park?

A. No, sir.
Mr. McAuliffe: The warrants have charged a wanton

trespass. If the defendants intend to claim that the defen-

dants were not aware of the policy of the park—

Judge Pugh (interrupting counsel): We are trying a
simple trespass case. We do not care what signs they
carried off the property. We are not trying a racial case.
We are trying a simple trespass case under the statute.
The objection is sustained.
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Examination of the witness (resumed).

By Mr. McAuliffe:

Q. Lieutenant, how were you dressed at the time yon
approached the defendants and when you warned them?

A. I was in uniform.

Q. What uniform was that?

-~ A. Of the National Detective Agency; blue pants, white
shirt, black tie and white coat and wearing a Special
Deputy Sheriff’s badge.

Q. What is your position, or capacity, with respeet to
[fol. 21] being a Deputy Sheriff? Are you, in fact, a Deputy
Sheriff of Montgomery County?

A. T am a Special Deputy Sheriff of Montgomery County,
State of Maryland.

Q. And specifically by what two organizations are you
employed?

A. Rekab, Ine., and Kebar, Inc.

Mr. McAuliffe: You may cross-examine.

Mr. Duncan: Is it my understanding that this witness’
duties have been admitted, subject to proof?

Judge Pugh: Subject to agency. Agency has not been
established yet. I sustained the objection on that proffer.

Cross examination.

By Mr. Duncan:

Q. You just said you are employed by Rekab, Inc., and
Kebar, Inc., is that correct?

A. I am employed by the National Detective Ageney and
they have a contract with Kebar, Inc., and Rekab, Inc.
* Q. Who pays your salary?

A. The National Detective Agency.

Q. And do you have any other income from any other
source?

A. No, sir.

Q. Do you receive any money directly from Rekab, Ine.,
or Kebar, Inc.?
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[fol. 22] A. No, sir.
Q. Your salary, in fact, is paid by the National Detective
Agency; is that correct?

A. Yes.

Q. What kind of agency is that?

A. A private detective agency.

Q. Is it incorporated?

A. Yes, sir.

Q. In what State?

A. The District of Columbia.

Q. Are you an officer of that corporation?

A. No, sir.

Q. Are you an officer of either Rekab, Inc., or Kebar,
Ine.?

A. No, sir.

Q. Mr. Collins, you testified that you saw these defen-
dants prior to the time they entered the park; is that
correct?

A. Yes, sir.

Q. Had you ever seen them before?

A. No, sir.

Q. When you saw them inside the park, did you recog-
nize them as the persons you had seen outside the park?

A. Yes, sir.

Q. Now you stated that you told them it was the policy
of the park not to admit colored people. Is that, in fact, the
policy of the park?

. Yes.
[fol. 23] Q. Has it always been the policy of the park?

A. As far as I know.

Q. How long had you worked at Glen Echo Park?

A. Since April 2, 1960.

Q. And before that time were you employed by the Na-
tional Detective Agency?

A. That is right.

Q. But you were assigned to a place other than Glen
Echo?

A. That is right.

Q. To your knowledge, had negroes previously ever been
admitted to the park?

A. Not to my knowledge.
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Q. Now did you arrest these defendants because they
were negroes?

Mr. McAuliffe: Objection.
Judge Pugh: Over-ruled.

A. T arrested them on orders of Mr. Woronoff, due to the
fact that the policy of the park was that they catered just
to white people; not to colored people.

Q. I repeat my question. Did you arrest these defendants
because they were negroes?

A. Yes, sir.

Q. Were they in the company of other persons, to your
knowledge?

A. Yes, sir.

[fol.24] Q. Were they in the company of white persons?

A. Where?

Q. When they were on the carousel.

A. There were white persons on the carousel when they
were there.

Q. To your knowledge, were they in the company of
white persons?

A. One white person was with one of the colored people.

Q. With which colored person was the white person with?

A. This gentleman right here (indicating one of the de-
fendants).

Q. Do you know his name?

A. No, I don’t know.

Q. Did you arrest the white person who was in his com-
pany?

A. No, sir; I did not.

Q. Why not?

A. At the time we got back to the carousel, she had left.
By the time I had these defendants out, she had gone, as
far as I know.

Q. Does this policy of Glen Echo Park extend to all
negroes, no matter who they are?

Mr. McAuliffe: Objection.
Mr. Duncan: I will rephrase it.

[fol. 25] Q. Does it extend to negroes, without regard to
how they are dressed, or how they conduct themselves?
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Mr. McAuliffe: Objection.

Judge Pugh: Over-ruled.

Mr. Duncan: Will the Reporter read the question, please?
(the last question was read back).

A. Yes; that is right.

Q. Did it come to your attention, Mr. Collins, that these
defendants had tickets when they were arrested?

A. They showed me tickets.

Q. Did you make any offer to these defendants with re-
spect to the tickets which they had? Did you offer to refund
them any money?

A. No, sir.

Q. Are you familiar with the manner in which tickets are
acquired and sold at Glen Echo Amusement Park?

A. Yes, sir.

Q. Will you tell the Court how that is?

A. They are sold through ticket booths.

Q. Are the ticket booths located inside the park, or are
they located at the entrance?

A. Inside the park.

Q. Is there any ticket booth at the entrance to the park?

A. No.

[fol. 26] Q. So the access to the park from the public high-
way is not obstructed?

A. No, sir.

Q. Now, if you know, is it customary at the park for one
person to purchase tickets and transfer them to another?

A. I would not know.

Q. Are you ever at the park, Mr. Collins?

A. Yes.

Q. Have you ever observed tickets being purchased?

A. Yes. I have.

Q. Have you ever seen a father purchase tickets and give
them to his children?

A. Yes.

Q. Then you do know that that is done ; is that correct?

A. In that case; yes.

Q. Do you know of any other cases in which it is done?

A. No.
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Q. Mr. Collins, you testified that you recognized these

defendants as being the persons you arrested.

. That is right.

Do you know the name of any one of them?

. Yes.

‘Which ones do you know by name?

. Marvin Saunders.

What is his name?

. Marvin Saunders.

. I am asking you what you know of your own knowl-
edge.

A. Right now one is all I know.

[fol. 27] Q. And you know him as Marvin Saunders; is
that your answer?

A. Yes, sir.

Q. At the time you arrested Mr. Saunders, did you know
his name?

A. No.

Q. Had you ever seen him before?

A. Yes, sir.

Q. Where?

A. In the picket line.

Q. You don’t know the names of any of the other defen-
dants who are seated at this table?

A. Not sitting right here, but I have the facts in my brief-
case here.

Q. My question is, do you know the names of any of the
other defendants who are seated at this table?

A. Only Saunders.

Q. Since you don’t know Mr. Griffin, on the end there,
you don’t know whether or not he has a brother; is that
correct?

A. T don’t know.

Q. Are you positive it was Mr. Griffin you arrested, and
not some other person?

A. Yes, sir.

Q. How do you know Mr. Griffin was on the carousel?

A. Isaw him there.

Q. How do you remember that you saw this person?
There were a lot of people in the park, weren’t there?

[fol. 28] A. I was concentrating on these people here at
the time.

POPOPOP
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Q. Were there other people on the carousel?

A. Not colored people.

Q. Were these the only five people in the immediate
vicinity ?

A. No.

Q. There were other people in the immediate vicinity?

A. Yes.

Q. I want you to tell the Court how you know that Mr.
Griffin was on the carousel?

A. I went up to him and told him what the situation was,
and I looked at him, and I could see that it was him.

Q. How do you know that it was this man here?

Mr. McAuliffe: I object to this.
Judge Pugh: It is proper cross-examination. Objection
over-ruled.

Q. How do youn know it was this person here?

A. T recognize him as being the man that was on the
carousel.

Q. Were there any negroes on the carousel who were
not arrested?

A. Not to my knowledge.

Q. Are you sure?

A. If they were on there, I didn’t see them.

Q. If you had seen them, would you have arrested them?

A. Yes, sir.

Judge Pugh: Do you mean just because they were
negroes?

[fol. 29] A. Due to the fact' that the park is operated on
a segregated policy.

Judge Pugh: Would you tell them to get off the prop-
erty?

A. No. I would notify them they were on private prop-
erty, and it was not the policy of the park to have negroes
in the park.




20
Cross examination (continued).

By Mr. Duncan:

Q. The next gentleman here now, Mr, Proctor—how do
you know Mr. Proctor was on the carousel?

A. Because I talked to him.

Q. And because you talked to him, you know he is the
same person who is seated here?

A. Yes.

Q. Was there something distingnishing about his face
that made you remember him?

A. No.

Q. Have you talked with him since?

A. No.

Q. Why did you ask this defendant to leave the carousel?

A. Because he was on private property, and the park is
segregated.

Q. You said the park was segregated against negroes; is
that correct?

A. Yes.

Q. Did you ask him if he was a negro?

A. No, sir.

Q. How did you know he was a negro?
[fol. 30] A. He has the appearance, and all.

Q. Can you say he is not a Romanian?

A. I can’t say.

Q. Can you say he is not a Filipino?

Mr. McAuliffe: I object to this. I don’t think it is proper.
He was warned and he didn’t leave.

Judge Pugh: He said he arrested these defendants be-
cause they were negroes. In view of that answer I will
allow the question.

Q. Did you ask him if he were a negro?

A. No.

Q. Do you now know what his race is?

A. Ibelieve he is a negro.

Q. Why do you believe that?

A. Outward appearance.

Q. Could his outward appearance purport his being a
member of any other race, Mr. Collins ?
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A. T would not know.

Q. Well then, you couldn’t say that he was a negro
seated there, could you? Have you ever seen a person from
the Philippine Islands?

A. Yes.

Q. From Hawaii?

A. Yes.

Q. From Pakistan?

A. Yes.

Q. Have you ever seen anyone from any of those coun-
[fol. 31] tries who looked like this person here?

A. T don’t know what you mean.

Q. I want to find out what your policy is in determining
negroes by sight.

A. I don’t get your question.

Q. You stated to me, Mr. Collins, that you did not ask
Michael Proctor whether he was a negro or not.

A. Yes.

Q. You further testified that you arrested him because
he was a negro.

A. Yes.

Q. And T asked you how you knew he was a negro.

A. He didn’t deny it.

Q. Did you ask him?

A. No, sir.

Q. You further testified that you thought he was a negro
because of his outward appearance; is that correct?

A. Yes.

Q. T am asking you on what basis you concluded, on the
strength of his appearance, that he was a negro and not an
Armenian, a Tunisian, an Arabian, an Egyptian, or a native
of some other country?

A. When I told him of the policy of the park—that
negroes were not allowed in the park—he didn’t deny it.

Q. Did he say anything?

A. He declined to leave the park.

Q. Did he say anything with respect to his racial identity?
[fol.32] A. No, sir.

Q. Are you now prepared to say that he is a negro?

A. He didn’t deny that he was a negro.

Q. I didn’t ask you that. I asked you if you are now pre-
pared to say that Michael Proctor is a negro?

T
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In my estimation, he is.

In your opinion he is a negro?

. In my opinion, yes.

But you are not sure, are you Mr. Collins?
. I am sure of my opinion.

But you are not sure of his race, are you?

Mr. McAuliffe: I object.
Judge Pugh: The objection is over-ruled.

ororor

A. I cannot prove that he is.
Q. You can’t prove that he is a negro?

Judge Pugh: He didn’t deny that he was a negro?
A. No, he didn’t.

Mr. Duncan: Your Honor, I hope we are not at the point
where we are under duty to deny being a negro, if such a
statement is made.

Q. Mr. Collins, at the time that you first spoke to these
defendants, did each one of them tell you that they were
holding tickets to ride the device you took them off of?

A. No, sir.

[fol. 33] Q. Did Mr. Griffin tell you that he had a ticket?
. No, sir; he did not.

Did Mr. Proctor tell you that he had a ticket?

. He had one in his hand.

Did he offer it to you, or extend it?

No.

. How did you know he had it?

. I saw it in his hand.

. What about Mr, Saunders? Did he tell you he had a
ticket?

A. Ididn't see a ticket.

Q. What about Miss Greene, did—

A. Ididn’t see her ticket.

Q. Let me finish my question, please. Did she say any-
thing to you about having a ticket?

A. No, sir.

Judge Pugh: What kind of ticket was it?
A. An admission to the ride ticket.

opoporop
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Judge Pugh: You mean on the carousel?
A. Yes, sir.

Judge Pugh: You got on the carousel and they were
seated on it?

A. Yes, sir.
Judge Pugh: And they had a ticket in their hands?
A. No, sir.

[fol. 34] Judge Pugh: Was the ticket taken up by the
ticket collector?

A. No, sir.
Examination of the witness (resumed).

By Mr. Duncan:

Q. How about Mr. Washington? Did you see him with a
ticket, or talk to him about a ticket?

A. No.

Q. Is it your testimony that the only ticket you saw was
the one held by Mr. Proctor?

A. Yes.

Q. Is it your testimony that only Mr. Proctor had a
ticket?

A. As I recall it.

Q. Is there some question in your mind? You were very
definite about the identification.

A. He had a ticket in his hand. He may have had more
than one ticket. He was holding it up on the rail and I was
standing on the ground.

Q. You didn’t see tickets in the hands of any of the
others?

A. 1 didn’t notice them.

Q. But it is your testimony that they did not tell you
they had tickets?

A. They did not.

Q. Describe the conduct of the defendant, Griffin; the
gentleman sitting next to you, from the time you first saw
him in the Gilen Echo property until the time you placed him
under arrest.
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[fol. 35] A. When I saw him on Glen Echo property, he
was on the carousel.
That was the first time you saw him?
On Glen Echo property, yes.
How was he dressed?
That I do not recall.
You don’t recall how he was dressed?
Not exactly.
Did he have on a suit?
. Idon’t recall.
Shirt and tie?
I don’t recall.
Sport shirt?
I don’t recall that.
But you recall that it was this person; is that right?
Yes.
Tell me what he was doing when you first saw him, sir.
‘When I first saw him he was on the carousel.
. Tell me what he was doing. Was he standing, holding
the 1alhng, or sitting on a horse?
A. He was seated on one of the animals.
Q. Which animal; what type?
A. I don’t recall.
Q. You don’t recall how he was dressed, but you recall
him; is that right?
A. Yes, sir,
[fol. 36] Q. Was this a moving horse, or a stationary
horse?
A. It was stationary at the time.
Q. The question was, was it a device that moved, up and
down, when the carousel was in motion?
A. Most of them do move when the carousel is in opera-
tion.
Q. Was he seated astride the horse?
A. T didn’t say horse ; he was astride one of the animals.
Q. Was he talking to anyone?
A. I believe he was talking to a white girl who was seated
opposite him; on the horse beside him.
Q. Did you overhear that conversation?
A. No.
Q. How far away were you?

 PER EDFRERFARREAS
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A. Three feet, probably.

Q. And you couldn’t overhear the conversation? He was
apparently talking softly then?

A. The music was going.

Q. Did he have anything in his possession other than the
ticket you say you saw?

A. Not that I recall.

Q. Would you say, Mr. Collins, that his conduct was
peaceful and orderly?

A. At the time I spoke to him.

Q. He didn’t become disorderly at any time, in fact, did
he?

A. No, sir.
[fol. 37] Q. There was no loud talking?

A. Not that I know of.

Q. And certainly no one was drunk or intoxicated, or
anything like that?

A. I wouldn’t know.

Q. You arrested them, didn’t you?

A. You said no one.

Q. No one of these defendants were intoxicated, were
they?

A. Asfar as I know; no.

Q. You had occasion to talk to each one of them, didn’t
you?

A. Yes.

Q. Can’t you say whether any of them had been drinking
or not?

A. No.

Q. Have you had occasion to arrest people for being
intoxicated in Glen Echo?

A. Yes.

Q. You are a police officer, aren’t you?

A. Yes.

Q. Don’t you claim some expert knowledge of such mat-
ters?

A. Yes; by their actions.

Q. Based on the actions of these people can’t you say that
they were not, in fact, intoxicated?

A. As far as I. know they were not intoxicated.
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[fol. 38] Q. You were very quick to judge this gentleman’s
race by his appearance. I would like your opinion as to his
state of sobriety.

Mr. McAuliffe: Objection.

Judge Pugh: He said they were not intoxicated and did
not appear to be. The objection is sustained. Did you
smell any odor of aleohol on any of them?

A. No, sir.
Examination continues.

By Mr. Duncan:

Q. You testified that the defendant, Griffin, was peace-
ful and orderly. Was the same true as to all the other de-
fendants?

A. Yes.

Q. At all times throughout?

A. Yes, sir.

Q. At the time you arrested them, Mr. Collins, did any
of them ask to speak to the management?

A. No, sir.

Q. Did any of them tell you that they wanted to ride on
the merry-go-round?

A. Yes, sir.

Q. Let’s take Mr. Washington, here on the end. Tell me
the conversation you had with him at the time you arrested
[fol. 39] him and what he said to you.

A. As far as I recall there was no conversation between
any of us, only I told them about the policy of the park and
they answered me that they weren’t going to leave the park.

Q. T am talking about Mr. Washington here on the end.
I want to know what you told Mr. Washington.

A. I told him that he was on private property and it was
the policy of the park not to cater to negroes and I ordered
him off the park property.

Q. Where was he at the time you told him that?

A. On one of the animals on the carousel.

Q. What did he say to you?

A. After five minutes he refused to leave.
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Q. He said to you after five minutes that he refused to
leave? Is that your answer? I don’t want to confuse you.
I want to know what he said to you in response to your
statement to him.

A. He said he wouldn't leave.

Q. Did he make any statement to you?

A. No.

Q. He remained mute; is that correct?

A. He told me he wasn’t getting off the animal ; whatever
animal he was on.

Q. I repeat my question. Will you tell me what Mr.
Washington said to you in response to your initial state-
ment to him?

[fol. 40] A. As far as I recall, he just told me that he
wasn’t going to get off the carousel.

Q. Did he say anything else?

A. Not that I recall.

Q. Did he tell you that he wasn’t going to get off the
carousel?

A. Yes.

Q. How was he dressed?

A. Ibelieve he had a sport shirt on.

Q. Let’s take Miss Greene; where was she when you talked
to her?

A. She was on the carousel.

Q. Do you recall where?
A. Yes; on one of the animals.
Q. What did you say to her, Mr. Collins?
A. I told her the poliecy of the park, and ordered her
off the carousel, and off the property.

Q. And what did she say to you?

A. I believe she said she had a ticket. 1 don’t recall
what else.

Q. What about Mr. Saunders? Where was he at the
time you arrested him?

A. On the earousel, on one of the animals.

Q. What did you say to him?

A. I told him the poliey of the park and ordered him off
[fol. 41] the property.
Q. And what did he say?

e -
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A. He refused to get off the animal, and I told him T
would give him five minutes to do it.

Q. What did he say, Mr. Collins?

A. He said “I am not getting off.”

Q. They all said pretty much the same thing; is that
right?

A. Yes;as faras I know.

Judge Pugh: How did you get him off the animal?

A. I told him he was under arrest and he got down.

Judge Pugh: Did you grab him by the arm?

A. Ididn’t have to; he got off.

Judge Pugh: And then did you take them to the office?

A. To our office to await transportation.

Judge Pugh: Is that where you swore out the warrant?

A. No; at the sub-station in Bethesda.
The examination (continued).

By Mr. Dunecan:

Q. You testified that you saw each of these five individ-
uals before they entered the park; is that correct?

A. Yes.
[fol. 42] Q. On the 30th of June, 1960, where did you have
your first conversation with the defendant, Griffin?

A. On the carousel.

Q. Did you have any conversation with any of the other
four defendants prior to your conversation on the carousel?

A. No, sir.

Q. No doubt about that then?

A. No, sir.

Mr. Duncan: I have no further questions.
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Redirect examination.

By Mr. McAuliffe:

Q. Did you have any conversation with anyone who
identified himself as being the representative of the other
five defendants?

Mr. Duncan: Objection.

Judge Pugh: Was that in the presence of these five
defendants?

Mr. McAuliffe: It was very close to these defendants.

Judge Pugh: Did someone appear in behalf of these five
defendants, who were not individually present at the time
you had the conversation with him?

A. Yesg, sir.

Judge Pugh: Was it in the hearing of these five defen-
dants?

A. They were walking and he was standing still.

Judge Pugh: Where were they walking to? To the office
[fol. 43] where you placed them under arrest?

A. No, the situation is this—

Judge Pugh (interrupting the witness): Was it before
or after the arrest?

A. Before the arrest.
Judge Pugh: On the park property?

A. I was on park property and this other individual was
on government property.

Judge Pugh: The objection will be sustained. He was off
the property.

Examination of the witness (continued).

By Mr. McAuliffe:

Q. Referring to this gentleman seated on the end. What
characteristies that he possesses, in your opinion, led you to
believe that he was a negro?

A. His color.

T
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Q. What is his color?

A. Black.

Q. And are there any other characteristics that he has
which led you to believe that he is a negro?

A. His eyes.

Q. What about his eyes?

A. They are black.

Q. What about his hair?

A. Curly. Kinky.
[fol. 44] Q. Now then, Lieutenant, you warned these de-
fendants, because they were negroes, to leave the park;
is that correct?

A. Yes.

Q. Did you arrest them because they were negroes, or be-
cause they refused to heed your warning to leave the park?

Mr. Duncan: I object to that. He has already testified
that he arrested them because they were negroes.
Judge Pugh: It is aleading question; objection sustained.

Q. Exactly why did you arrest these five defendants?

Mr. Duncan: Objection. That question has been answered
before.

Judge Pugh: Objection over-ruled.

A. They were trespassing and refused to leave the prop-
erty.

Judge Pugh: Not because they were negroes? I thought
you testified, on eross-examination, that you arrested them
because they were negroes. Is that why you arrested them.

A. They were negroes and refused to leave the property.

Judge Pugh: Do you want to change your testimony on
cross-examination now?

[fol. 45] A. No, sir.

Judge Pugh: Well, what did you mean when I asked you
if you arrested them just because they were negroes? Is
that the sole reason?

A. No, sir; they wouldn’t leave the property.
Judge Pugh: There were other reasons then?
A. Yes.




31

By Judge Pugh:

Q. What were the other reasons?
A. They would not leave the property.

Mr. Duncan: I wonder if that answer should not be
stricken ; on the grounds that it seems to me the prosecutor
is now impeaching his own witness.

Judge Pugh: Over-ruled.

Examination of the witness (resumed).

By Mr. McAuliffe:

Q. Are you familiar with the policy of the ticket sellers
at (flen Echo on Glen Echo property with respect to selling
to negroes?

A. Yes.

Q. What is that policy?

A. They do not sell to negroes.

Judge Pugh: We are not trying a racial case.

[fol. 46] Q. Did you ascertain whether either one of these
five defendants had, in fact, purchased a ticket for a ride
on the carousel on June 30th?

A. They did not purchase them, as far as I know.

Judge Pugh: What did they do with the tickets they had
in their hand?

A. They kept them.

Q. You didn’t take them up?

A. No.

Q. How much were they worth?
A. 1 think five cents apiece.

Fxamination of the witness (continued).

By Mr. McAuliffe:

Q. At any time did you note the names of the five per-
sons you arrested?

A. Yes, sir.

Q. When did you do that, Lientenant?




32

A. At Bethesda.

Q. And on what did you note these names?

A. First on the warrants and then on_our arrest cards.

Q. Do you have the arrest cards with you that were
prepared in connection with these defendants?

A. Yes, sir.

Q. By referring to the cards, can you identify them by
name?

A. Yes, sir.
[fol. 47] Q. What are their names?

Mr. Duncan: Could we see what he has in his hand?
Judge Pugh: Is that the record that you made?

A. The clerk did.

Q. Was it made under your direction?

A. Yes.

Q. Was it made at the time yon arrested them?
A. Yes.

Judge Pugh: You may look at it. (Defense counsel takes
the paper from witness and examines it.) Is it necessary
for you to look at that piece of paper in order to refresh
your recollection?

A. Yes, sir, it is.

Mr. Duncan: Your Honor, these cards contain certain
information. May I ask the witness where that informa-
tion came from?

Judge Pugh: They aren’t going into evidence. The wit-
ness is using them for the purpose of refreshing his recol-
lection.

Examination of the witness (resumed).

By Mr. McAuliffe:

Q. Having refreshed your recollection as to the names
of these defendants that were arrested on June 30th, what
are their names?

[fol. 48] A. Cecil T. Washington, Jr., Michael A. Proctor,
William L. Griffin, Gwendolyn T. Greene and Marvous
Saunders.
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Q. You testified on cross-examination, Lieutenant, that
these defendants were peaceful and orderly while they were
on the carousel, after you had warned them and during
that five minute interval that you gave them before arrest-
ing them, Were there any persons admitted to the park
and in the immediate vicinity of these five defendants, who
were not peaceful and orderly at the time?

Mr. Duncan: We objeect.
Judge Pugh: Did these defendants have any other people
with them?

A. There was a large crowd around them from the
carousel up to the office.

By Mr. McAuliffe (continued).

Q. And prior to the arrest, during this five minute inter-
val that you gave them as a warning period, was there a
crowd gathering at that time?

A. Yes, sir.

Q. And what was the condition, or orderliness, of that
crowd as it gathered there?

Mr. Duncan: I object to that question, your Honor. Mr.
Collins has testified that he arrested these persons for no
[fol.49] other reason than that they were negroes, and
gave them five minutes to get off the property.

Judge Pugh: Was there any disorder?

A. Tt started a disorder because people started to heck-
ling.

Judge Pugh: They weren’t connected with these defen-
dants, were they?

A. No, sir.

Judge Pugh: Objection sustained.

Mr. McAuliffe: That concludes our examination of
Lieutenant Collins, subject to a right to recall him for pur-
poses of identifying the location on the plat.

e T
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Recross examination.

By Mr. Duncan:

Q. You said you were able to identify Mr. Griffin by his
appearance, which you described as “black”, “black eyes
and kinky hair;” is that the way you tell negroes?

A. Either that or ask them.

Q. One of those two ways?

A. Yes.

Q. And by your definition, all negroes look pretty much
[fol. 50] alike to you, don’t they?

A. Pretty near.

Q. Mr. Collins, do you hold any degrees from any college
or university?

A. No, sir; I don’t.

Q. Have you ever taken any courses of study from any
colleges or universities in the field of sociology or anthro-
pology?

A. No, sir.

Q. Have you ever done any reading on those subjects,
as a hobby or vocation?

A. No, sir.

Q. In light of your answer to Mr. McAuliffe, that you
knew that Mr. Griffin was a negro for the reasons that you
gave, how did you know that Mr. Proctor was a negro?

A. He didn’t deny it.

Mr. Duncan: I have no further questions.
Mr. McAuliffe: That is all T have.

(Short recess.)

#* #* * * #* #* *

[fol. 67] Asram Baxker, a witness of lawful age, called for
examination by counsel for the plaintiff, and having first
been duly sworn, according to law, was examined and testi-
fied, upon

* * * * * * *
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[fol. 73] Direct examination.

By Mr. McAuliffe (continued):

Q. Directing your attention to this lease, State’s Exhibit
#7, Mr. Baker, I ask you whether that lease was in effect
on the date of June 30th of this year?

A. Yes, sir; it was.

Q. Now, as President of Rekab, Inc., and Kebar, Ine.,
will you deseribe what policy is maintained by the two
respective corporations with respect to the admission of
negroes to the Glen cho Amusement Park?

A. I don’t get your question.

Q. What policy is maintained by Rekab, Inc., and Kebar,
Inc., with respect to the admission of negroes to the amuse-
ment park?

A. They are not allowed in the park.

Q. And what instructions and what authority has been
given by Rekab, Inc., and Kebar, Inec., by you as President
of each of these corporations, to Lieutenant Collins with
respect to this park policy?

A. To give them all due respect and if they do not do
what he asks them to do within a time that he thinks it
should have been done, that he should arrest them.

[fol. 74] Mr. Duncan: Your Honor, I move to strike that
answer on the ground that Mr. Collins testified he was
employed by National Detective Agency.

Judge Pugh: Did you give Lieutenant Collins any in-
structions yourself?

A. He used to ask for instructions almost every day on
something or other in the park.

Judge Pugh: Proceed.
Mr. Duncan: I renew my objection.
Judge Pugh: Over-ruled.

By Mr. McAuliffe (continued) :

Q. Now then, Mr. Baker, what agency does the park em-
ploy, specifically what agency does Rekab, Inc., and Kebar,
Inec., employ for purposes of maintaining law and order on
the park property?
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A. This year it was the National Detective Agency.

Q. And who, in the National Detective Agency, was desig-
nated as the director or the man in charge of the police
force on the park grounds?

A. Lieutenant Collins.

Q. And as such did you have occasion to give Lieutenant
Jollins any instructions with respect to a park policy
fol. 75] against admitting negroes?

A. Yes.

Q. And what specific instructions did you give him with
espect to authority to order people off of the park prem-

ises?

A. Well, he was supposed to stop them at the gate and
tell them that they are not allowed; and if they come in,
within a certain time, five or ten minutes—whatever he
thinks, why he would escort them out.

Q. In the event they didn’t see fit to leave at his warning,
did you authorize Lieutenant Collins to have these people
arrested?

A, Yes.

Q. On a charge of trespass?

A. On a charge of trespassing.

* #* i * * * *

[fol. 80] Judge Pugh: Ask another question.
Cross examination of the witness (resumed).

By Mr. Duncan:

Q. Has your corporation, either Rekab, Inec., or Kebar,
Inc., entered into any contractunal relationship with the
National Detective Agency for the purpose of providing
service at the park?

A. We have an agreement.

Q. A written agreement?

A. Yes.

Q. Do you have a copy of that agreement?

A. I do not have one with me.

Q. Did you pay the salary of Lieutenant Collins, you or
the corporation?

A. We pay the National Detective Agency by check, and
they take care of their men,
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Do you pay them a lump sum per month, or per year?
. A lump sum weekly.

For all the services they render to you?

. That is right.

It is not broken down?

. It is down in their office.

In other words, you pay them a flat weekly rate?

We send the time schedules to their office and
[fol. 81] doublecheck with them and then we pay them what-
ever we owe them for the week.

Q. How is that determined? Do they bill you?

A. Between the auditor in their office and the auditor
in our office—that we have the right amount; that the time
schedules are correet.

Q. Does the contract to which yvou have testified relate
the duties which the guards in the park have to perform?

A. Yes.

Q. Have you ever had any conversation with Lieutenant
Collins, relating to the racial policies of the park?

A. Yes.

Q. When did you first talk to him about your policies?

A. He knew the poliey right from the beginning.

Q. T asked you when did you first have occasion to talk
to him about that.

A. When he first took over.

Q. When was that?

A. April 2nd, I think, 1960.

Q. Now you talked with him personally?

A, Well if T didn’t, my brother did. I can’t go back
that far. If I didn’t, my brother did.

Q. Did you talk with him, personally?

A. Thave many times.

Q. T mean, in April 1960, when Mr. Collins took over,
did you talk with him, personally, relating to the racial
policies of the park?

A. T don’t know if it was that day or not, but T did
[fol. 82] talk to him.

Q. Have you ever talked with him about the racial policy
of the park?

A. Yes.

POPOFOPO
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Q. When, according to your best recollection, did you
first talk with him abont that?

A. T don’t know. T would say it would be April 2nd, but
I am not sure. April 2nd, 1960.

Q. Iz it your testimony that you talked with him, or
your brother talked with him on April 2nd?

A. We both talked to him. If ome is there, he talks to
him, and—

Q. I want to know what conversation you, Abram Baker,
had with Lieutenant Collins.

A. Itis all according to what he asked me,

Q. When did you first have occasion to talk with him
about the racial poliey of the park?

A. We had him sit down, and talked it over the first day.

Q. Were you present at that conversation?

A. That I can’t tell you.

Q. You don’t know whether you were there or not?

A. I don't know if I was there April 2nd, or whether my
brother talked to him.

Q. Will you pick a day, please, when you were there?

A. Tdon’t know.

Q. You have no recollection of talking to him as to the
racial poliey of the park?
[fol. 83] A. Tdid; many times.

Q. Well do you think you talked to him in the month
of April?

A. T would say so.

Q. Do you mean by that, that you did talk to him during
the month of April about that subject? '

A. T think so.

Q. Are you in doubt as to whether you did talk to him
in the month of April?

A. Well if something didn’t come up, why I didn’t have
to talk to him about it.

Mr. Duncan: Your Honor, I am going to ask the Court’s
assistance in tryving to fix a date.
Judge Pugh: Cross-examine him.
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By Mr. Duncan (continued) :

Q. Did you have any conversation with Lieutenant Col-
ling, in the month of May, 1960, regarding the racial poli-
cies of the park?

A. I may have.

Q. And you may not have?

A. If nothing turned up, I may not have had to talk to
him about it.

Q. Did you have any conversation with him in the month
of June, 1960, about the racial policies of the park?

A. Yes.

Q. When was that?

[fol.84] A. June 30th.

Q. And where did that conversation take place?

A. Inmy brother’s office.

Q. Were you present?

A. Yes.

Q. You, yourself, were present?

A. Yes.

Q. Would you tell the Court what you told Lieutenant
Collins relating to the racial policies of the Glen Kcho
Park?

A. We didn’t allow negroes and in his discretion, if any-
thing happened, in any way, he was supposed to arrest
them, if they went on our property.

Q. Did you specify to him what he was supposed to
arrest them for?

A. For trespassing.

Q. You used that word to him?

A. Yes; that is right.

Q. And you used the word “discretion”—what did you
mean by that?

A. To give them a chance to walk off ; if they wanted to.

Q. Did you instruet Lieutenant Collins to arrest all
negroes who came on the property, if they did not leave?

A. Yes.

Q. That was your instructions ?

A. Yes.

Q. And did you instruet him to arrest them because they
were negroes?

—
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[fol. 85] A. Yes.

Q. Did you instruet him to arrest white persons who
came on the park property with colored persons?

A. If theyv were doing something wrong, they are sup-
posed to be arrested.

Q. In other words, your instruction as to negroes was
to arrest them if they came into the park, and refused to
leave, because they were negroes; and your instruction was
to arrest white persons if they were doing something
wrong?

A. That is right.

Q. What did you mean when you told Lieutenant Collins
to arrest white persons who came into the park property,
if they were doing something wrong?

Mr. McAuliffe: Ohjection.
Judge Pugh: Read the question back. (Last question
was read by the reporter) Objection over-ruled.

A. Well if they were in the picket line and then ran out
into the park and we told them to leave and they refused,
why shouldn’t you arrest them?

Q. So, doing something wrong includes associating with
negroes for the purpose of going into the park; is that
correct?

A. Idon’t understand.

Q. You testified that your instrnctions to Lientenant
Collins, in respect to white people, was to arrest them if
they were doing something wrong.

A. That is correct.

[fol. 86] Q. I am trying to find out what yvou meant by
“something wrong”, and 1 asked you whether or not asso-
ciating with negroes who were in the park would be what
you meant.

Mr. McAuliffe: Objection; we are not trying a racial
case.
Judge Pugh: Objection over-ruled; answer the question.

A. T still say, if they were in the picket line—I gave him
orders if they came out of the picket line on to my private
property, I wanted them arrested.
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Q. This is as to white persons?

A. That is right.

Q. As to negroes, did you give Lieutenant Collins any
further instructions, other than to arrest them if they came
on to the premises?

A. What is that?

Q. As to negroes, other than instructing Lieutenant Col-
lins to arrest them if they came into the park, did you
tell Lieutenant Colling anything else as to what his duties
were, or should be, with respect to negroes who came on
park property?

A. He knows what he is supposed to do.

Q. I am sure of that, hut I am trying to find out what
you told him to do.

A. I told him to give them sufficient time to walk off, or
otherwise they would be arrested.

Q. Did you instruet him as to how he should determine
who was a negro and who was not?

[fol.87] A. No.

Q. You left that up to him? That was within his dis-
cretion; is that correct?

A. Yes.

Q. Did you make any exceptions to those instructions
you gave him?

A. No.

Q. So you instructed him, for instance, to arrest a negro
maid, if she came on with white children?

A. They usually call up—a white person would ask if
it would be all right for them to bring the children in, if
they didn’t do anything in the park, and we would say
“It is all right.”

Q. You would allow it?

A. Yes.

Q. Have negroes ever attended Glen Echo Park prior to
June 30, 1960, as patrons?

Mr. MeAuliffe: Objection.
Judge Pugh: Objection over-ruled. You may answer it.

A. Not to my knowledge.

(Lunch recess.)
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1:45 p.m.

Examination of the witness (resumed).

By Mr. Duncan:

Q. Before we adjourned for lunch, I was asking you
about instructions you gave Lieutenant Collins with ref-
erence to excluding negroes from the park. Did you in-
[fol. 88] struet Lieutenant Collins to exclude all negroes
who appeared there?

A. Yes, sir.

Q. Without regard to the way they conduct themselves?

A. Yes.

Q. Without regard to how they were dressed?

A. That is right.

Q. Mr. Baker, we have established that you had a con-
ference with Lieutenant Collins, on or about the 30th of
June, 1960; I believe it was also your testimony that he
came into your employ on or about the 2nd of April, 1960.
I would like to ask whether, between the time he began
working at Glen Echo and the time this occurrence hap-
pened, did you, yourself, have any conversation with Lieu-
tenant Collins, relating to his duties if negroes came to
the park as patrons. Between April 2, 1960 and June 30,
1960—between those two dates, did you have any conversa-
tion with Lieutenant Colling in which you gave him instrue-
tions as to what he should do in the event negroes presented
themselves at the park as patrons?

A. He would come to me if anything happened, first.

Q. Let’s go back to the time when he first came into your
employ. Did you meet with him to instruet him generally
about your policies?

A. That is right.

Q. Did yon, yourself, meet with him?

A. Yes.

Q. Can you give the approximate time?

A. The park opened April 2nd; I don’t know.

Q. Would you say that sometime around April 2nd you
[fol. 89] had a conversation with Lieutenant Collins?

A. T would say so.
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Q. Now in that conversation did you give him instrue-

- tions relating to the treatment to be accorded negroes!

A. To everybody.

Q. Did you give him instructions about the treatment to
be accorded to negroes specifically?

A. Not that I know of.

Q. When did you first give him instructions after April
2nd, 1960, relating to the treatment to be accorded to
negroes?

A. I didn’t have to. That has bheen the policy of the
park ever since it started.

Q. Is it your testimony that you did not, prior to June
30th, give him that instruction?

A. He got his instructions at the beginning of the season.
He knew what to do.

Q. From whom did he get his instruetions?

A. From me and the Manager.

Q. All right. What instructions did you give him?

Judge Pugh: Haven’t you been all over that?

Mr. Duncan: 1 took it through, month by month, and the
first time he stated he gave any instructions was on the
30th of June and that is the date of the arrest.

Judge Pugh: He has now said that policy has been in
effect since the park started. He said just before the arrest
in this case Lieutenant Collins reported to him that there
were negroes in the park and he told him to exclude them.
[fol. 90] Tell them to get off the property.

By Mr. Duncan (continued) :

Q. You testified you told Lieutenant Collins to arrest
these negroes, if they didn’t leave, for trespass. Is that
correct?

A. Within a reasonable time.

Q. And you said you used the word “trespass”; is that
correct?

A. Yes.

Q. Did you give him any instructions which section of
the statute to make the arrest under?

A. 1didn’t know of any section.

T T Taaes
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Q. Did you draw any distinction in your instruection
between trespassing and wanton trespassing?

A. T really don’t know the difference.

Q. Do you recall ever having used the term ‘“wanton
trespass” to Lieutenant Collins?

A. No, I do not.

Q. You were relying on his knowledge, as a police officer,
as to the mechanies of the matter?

A. That is right.

Q. As President of these two corporations, are you
familiar with their advertising policies?

A. We have an agency.

Q. What agency is that?

A. The advertising agency advertising the park. Do I
have to answer that?

Judge Pugh: You just use the newspapers, don’t you?
[fol. 91] The Witness: We have an advertising agency.

Mr. Duncan: One of the specific defenses in the statute,
in Section 5770 says “that nothing in this section shall be
construed to inelude within its provisions the entry or
crossing over such land unless such entry or crossing is
done under a bona fide right.” We are trying to establish
that the park advertised publicly, and did not exclude
negroes in its advertising.

Judge Pugh: Objection over-ruled.

Cross examination (continued).

By Mr. Dunecan:

Q. What is the name of that advertising agency?

A. Kal Ebrlich.

Q. Have you had any conferences with any representa-
tives of that agency, relating to the advertising program
which they would engage in on your behalf?

Mr. MeAuliffe: I object to this line of questioning.

Judge Pugh: I think you are going too far afield, Mr.
Duncan.

Mr. Duncan: One defense to the statute is that I think
if I can show that the park invited the publie, generally,
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to come use these facilities, without any mention being
made of race—

Judge Pugh: The advertising didn’t say anything about
negroes?

Mr. Duncan: No.

[fol. 92] Mr. McAuliffe: Of course the State attempted to
introduce evidence to show that these five defendants were
on a picket line and had full knowledge of the park policy, so
the advertising would be completely irrelevant. The evi-
dence is that they came right off the picket line and went
into the park, so the evidence is clear that they were not
misled, but that they had full knowledge of the park policy
when they went in, and on that basis we object to this as
being irrelevant.

Mr. Duncan: Mr. McAuliffe’s recollection is different
from mine.

Judge Pugh: I don’t know what vour defense is. Your
plea up to now is “not guilty.” You didn’t make an opening
statement. T don’t know exactly what your defense is.

Mr. Duncan: They were there under a claim of right, and
one of the defenses is that they were invited to come there
and I am trying to establish the fact that the park does
advertising, without mentioning race. I proffer, through
this witness and through witnesses T will recall, to show
that.

Judge Pugh: On that proffer the objection will be over-
ruled.

Cross examination of the witness (continued).

By Mr. Duncan:

Q. Does Glen Echo, operating through its advertising
agency, advertise in the Washington, D. C. area?

A. T would say so.

Q. Does it advertise in the Press?
[fol. 93] A. What do you mean “The Press?”

Q. By newspapers?

A. Yes.

Q. By radio?

A. Yes.
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And by television?
Yes.
On the back of Capital Transit Busses?
No.
It does not?
. No, sir.
. Do any of the advertisements which the park makes
refer to racial policies of the park?
A. Tdon’t get that.
Q. Do any of the advertisements which you have referred
to, refer to the racial policies of the park?
A. I don’t think so.
Q. Do any of them state that negroes are not welcome?
A. They didn’t say they were.
Q. Are they addressed to the public generally?
A. I would say so.
Q. Do you happen to know what your advertising budget
is for the year?

Mr. McAnuliffe: Objection.

Judge Pugh: What is the question? (Last question read
by the reporter). Objection sustained. Who determines the
policy of the Glen Echo Park, of which you are President.
[fol. 94] Is that also determined by some act of the cor-
poration?

OPOPO PO

A. Its just been that way for years and years; that’s
all.

Judge Pugh: You mean it is just handed down by
custom?

A. Yes.

Judge Pugh: Do you admit Chinese?
A. Yes.

Judge Pugh: Filipinos?

A. Yes.

Judge Pugh: And somebody from India; do you admit
them?

A. Yes.
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Judge Pugh: And the only ones you exclude are the
negroes?

A. Yes.

Judge Pugh: There is no official act of the ecorporation
that bears that out; it is just handed down from year to
year?

A. That is right.
Cross examination (resumed).

By Mr. Duncan:

Q. Who in the corporate hierarchy determines that
policy?

A. Who what?

Q. Who in the corporation determines that that policy
shall continue in effect?

A. Weall do.

Q. Are you referring to officers or stockholders?

A. Whoever is in charge at that time. They know that
that is the way it is supposed to be.

Q. Ts this a closely held corporation?

A. Yes, sir.
[fol.95] Q. How many stockholders are there?

A. Three.

Q. How many different persons serve as officers?

A. Three.

Q. Are they the same three who are the stockholders?

A. Yes.

Q. And you say that this has always been the policy of
the park?

A. That is right.

Judge Pugh: Has your corporation filed any civil suits,
or asked the Court for any injunction to prohibit colored
people from coming on your property?

A, No, sir.
Q. It never has done that?
A. No, your Honor.
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By Mr. Duncan (continued) :

Q. Mr. Baker, at any time in the past five years has
there ever been a meeting of the Board of Directors, at
which the racial policies of the park were considered and
discussed?

A. No, sir.

Q. Not in the past five years?

A. No, sir,

Q. On the night of June 30th, did Lieutenant Collins
speak to you about these specific defendants?

A. I wasn’t there.

Q. You were not where, sir?

A. I wasn’t at the park on the night of June 30th.

[fol. 96] Q. Did you have a discussion with Lieutenant
Collins on the 30th of June, 1960, about the racial policy
of the park?

A. T don’t remember.

Mr. Duncan: I have no further questions.
Examination by the Court.

By Judge Pugh:

Q. I think you testified, on direct, or eross examination,
that your corporation had deputy sheriffs, or somebody
similar to Lieutenant Collins’ position, at the gate of the
Glen Echo Amusement Park; is that correet?

A. Yes.

Q. On this particular night did you have such a person
at the entrance to the park, so far as you know?

A. They were supposed to be there.

Q. Is that officer directed to tell the negroes not to come
in?

A. I left the General Manager there to oversee every-
thing.

Q. Is he here in Court today?

A. Yes.
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Redirect examination.

By Mr, McAuliffe:

Q. Did you have a conversation with Lieutenant Collins
on the 30th day of June, at any time or any place?

A. When the newspaper people came out and said that
there was going to be something going on that night, I told
[fol. 977 him to continue the policy.

Q. Where were you when you spoke to him at that time?

A. That was in the daytime, in my office.

(). And was that at the Glen Echo Amusement Park?

A, Yes;it was.

Q. And that is when you had this conversation that
yvou related to the Court, in which you instructed Lieutenant
Collins as to how this situation was to be handled?

A, Tdon’t get that.

Q. Is that when you had this conversation, which you
previously related, in which you instructed Lientenant Col-
lins how the sitnation with respect to negroes was to be
handled?

A. That is right.

Q. And that was prior to the time the five defendants
in this case came on to the property and were arrested by
Lieutenant Collins?

A. That is right,

Q. Do you know how long the Glen Echo Amusement
Park has been in existence, and how long it has maintained
. a policy of segregation?

A, Fifty-one years.

Q. Did you instruct Lieutenant Collins that he was to
arrest negroes because they were negroes, or because they
were trespassing? :

A, Because they were trespassing.

Mr, McAuliffe: Thatis all.
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[fol. 98] Recross examination.

By Mr. Duncan:

Q. Did you instruct Lieutenant Collins to arrest any
other persons who trespassed, other than negroes?

A. I went over that once before with you. I told him
if they came out of that picket line to come on to the
property, to give them due notice and to arrest them if
they didn’t leave; white or colored.

Q. Did you, on the 30th of June, 1960, see Lieutenant
Collins at all, anywhere?

A. I saw him in the afternoon.

Q. What time in the afternoon ; approximately?

A. Three thirty or four o’clock.

Q. Where did you see him?

A. When he came into the office and told me about the
reporters.

. What office did he come into?

. My office.

. Located where?

. At the entrance to the park.

. On park property?

Yes.

. Did you have a conversation with him at that time?
Yes.

. Will you tell the Court, please, what conversation
you had with Lieutenant Collins at that time?

Judge Pugh: Haven’t you testified to that before?
[fol. 99] A. AsfarasIknow.

Mr. Duncan: In response to the question I put, he said
he didn’t talk to Lieutenant Collins on the 30th of June.

Judge Pugh: All right. Go ahead, answer it.

@?@?@b@b@

A. When the reporters came that afternoon, when they
heard about it, he came in and told me that there would be
trouble that night, and we went over the same thing.

Q. Did you talk to him subsequently, at the time these
defendants were arrested?

A. No.
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Q. Do you know what time they were arrested?

A. No.

Q. So Lieutenant Collins did not consult you prior to
the time they were arrested?

A. No. My General Manager took care of that.

Q. In your instructions to Lieutenant Collins to arrest
negroes for trespassing, were they arrested for any other
reason than that they were negroes?

A. You asked me before about anybody else and I told
you yes.

Q. Well, were negroes to he arrested for trespassing—
was that determination made on the basis of the fact that
they were negroes? You wouldn’t arrest anybody else that
just walked into the park, would youn, Mr. Baker?

A, If they were picketing and they came out of the line,
white or colored, we are supposed to give them due notice
and—

{fol. 100] Q. {(interrupting the witness) Well, suppose a
negro wasn't picketing, but just came out there and walked
into the park, would your instruetions apply to him?

A. Lieutenant Collins would get in touch with the gentle-
mamn, and tell him that he wasn't wanted in the park.

Q. And he wasn’t wanted solely because he was a negro,
isn’t that correct?

A, Sofar as I know.

Q. You determine the poliey of thlB GOI']JOI‘atIOD don’t
you?

A. Yes,

Q. Well, is there any doubt in your mmd that that is
why you told him he wasn’t wanted?

A. No.

s+ . Re-redirect examination.-

By Mr. McAuliffe: S

Q. Who are the other officers of this corporation?
" A. My brother.

Q. What is his position?
- A. Secretary and Treasurer,

Q. What is his name?

A. Sam Baker.
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Q. Who is the other officer of the corporation?

A. My wife.

Q. And have you and your brother, and your wife, con-
ferred, and are you in agreement with respect to the policy
to be followed at Glen Echo Park?

A. We sure are.

[fol.101] Q. And who is your General Manager at the
Glen Echo Park?

A. Leonard Woronoff.

Q. And is he instructed to carry out all the policies
by you and your brother and your wife, with respect to the
operation of the park, as you see fit?

A. Heis.

Q. You take the position, Mr. Baker, that as the owner
of this private property, or as President of the corporation,
you have the right to determine who shall come on to your
property, and the right to arrest them if they do not leave?

A. Yes.

Mr. McAuliffe: I object to that.
Judge Pugh: Objection sustained.

Francis J. Conuins, recalled to the stand for further
examination by counsel for the plaintiff, testified

Direet examination.

By Mr. McAuliffe:

Q. Directing your attention to State’s Exhibit #2, will
you take this pen which T hand you and mark on there
with an “X”, and circle that X, in the approximate area
where the five defendants were at the time that you talked
with them and had occasion subsequently to arrest them,
some five minutes later. Make a large “X” and a circle,
so we can see it. (The witness complies).

[fol. 102] Mr. McAuliffe: You may cross-examine him.
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Cross examination.

By Mr. Duncan:

Q. Have you ever seen this plat before, Mr. Collins?
A. Yes, sir.

Q. Where did you see it, Mr. Collins?

A. In the State’s Attorney’s office.

Q. When?

A. Thursday of last week.

Q. Was that the first time you had seen it?

A. Yes, sir.

Mr. Duncan: I have nothing further.

Lronarp Woronorr, a witness of lawful age, called for
examination by counsel for the plaintiff, and having first
been duly sworn, according to law, was examined and testi-
fied upon

Direct examination.

By Mr. McAuliffe:

Q. What is your name, and what is your address?

A. Leonard Woronoff, 1678 North 21st Street, Arlington,
Virginia.

Q. What is your position, if any, with Rekab, Inc., and
Kebar, Ine.?

A. General Manager of Glen Echo Amusement Park.

Q. And as General Manager what are your duties and
[fol. 103] responsibilitieg?

A. My duties are to execute the policies as set forth
by the officers of the corporation, the owners of the amuse-
ment park.

Q. What are those policies with respect to the admission
of negroes to the park as patrons?

A. The policy has been and is to maintain the park on
a segregated basis.

Q. What are your duties and responsibilities with re-
spect to the special police who are on duty and hired by
Rekab, Inc., and Kebar, Inec.,, at Glen Echo Amusement
Park?
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A. Well T issue instructions. The officers there, our
security force, report to me, and I am responsible for their
conduet.

Q. Directing your attention to the date of June 30th,
prior to the arrest of the five defendants in this case, did
you have occagion to digensg with Lientenant Collins what
action, if any, he should take with respect to the five defen-
dants in this case?

A. Yes, sir.

Q. And when was that discussion held, Mr. Woronoff?

A. That was held when I was notified in the office that
these defendants had, in fact, gone into the park and were
at that time on the earousel.

Q. From whom did you receive such notification?

A. By Licutenant Collins.

Q. As the result of gaining that information, what did
you do, as the General Manager of Glen Echo Amusement
[fol. 104] Park and what instructions did you give to
Lieutenant Collins?

A. T instructed Lieutenant Colling to notify them that
they were not welecome in the park, and we didn’t want them
there, and to ask them to leave, and if they refused to leave,
within a reasonable length of time, then they were to be
arrested for trespass.

Q. Are you familiar with Glen Echo Park?

A. Yes, sir.

Q. And on whose property is the carousel located in
Glen Echo Park?

Mr. Duncan: I object to that.
Mr. MceAnuliffe: I will withdraw the question.

Q. Is the Glen Echo Park in Montgomery County, Mary-
land?
A. Yes, sir.

Mr. MeAuliffe: Cross-examine him,
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Cross examination.

By Mr. Duncan:

Q. Mr. Woronoff, you said, as General Manager of the
park, you were responsible for the conduct of the National
Detective Agency officers ; is that right?

A. Yes; while they are in our employ at the park.

Q. Does the National Detective Agency make their em-
ployees available to you, and you direct them as you see
fit?

A. Thatis correct.

[fol. 105] Q. How many of those officers are also Deputy
Sheriffs of Montgomery County?

A. At the present time there are two.

Q. Who, in addition to Mr. Collins?

A. James E. Honniger.

Mr. Duncan: I have no further questions.
Mr. McAuliffe: If the Court please, the State rests.

MotioN 10 QuasH THE WARRANTS OF ARREST, ETC.
AND STATEMENT THEREON

Mr. Duncan: May it please the Court, at this time I
would like to move to quash the warrants of arrest, or to
move for their dismissal, on a number of grounds which I
would like to urge on the Court, and the first ground is
constitutional grounds, namely, that the application of the
Maryland trespass statute, Section 577, under the cireum-
stances of this case, is unconstitutional and constitutes a
denial of due process of law. Marsh v. Alabama, 326 U. S.
501. The State of Maryland may not assist the owners
of the park here in carrying out a pattern of private racial
diserimination.

The Supreme Court held in 1947 that although the cove-
nants were valid as private agreements, the State could
not enforce them, so we say here the diserimination which
may exist at Glen Echo Park is a private matter hetween
the park and the would be negro patrons, but that Glen
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Echo cannot call upon the State of Maryland to enforce
and carry out that poliey.

[fol. 106] In this case I think it is quite clear that the
action of the state is resorted to for the purpose of en-
forcing racial discrimination. They were excluded from
the park, not because they were trespassers, but because
they were negroes. We contend that these defendants are
entitled to the equal protection of the law.

Judge Pugh: Are the property owners entitled to the
equal protection of the law !

Mr. Duncan: Most assuredly. We contend further that
the application of the statute in this way deprives the
defendants of due process of law, because it results in their
arrest. We advance a second constitutional argnment, your
Honor, and that is the interference by the State officers
in this case deprives these defendants of statutory rights
which are secured to them by the laws of the United States.
I refer specifically to Sections 1981, 1982 and 1983 of Title
42 of the United States Code. As your Honor is aware,
Section 1981 provides that every person within the jurisdie-
tion of the United States shall have the same right, among
other things, to make and enforce contracts, as is enjoyed
by white persons, to purchase, acquire, hold and sell real
property. It is declared to be a right which everyone shall
enjoy. In Section 1983 it is made actionable for any person,
acting under color of law, to deprive anyone in the exercise
of his Section 1981 right. We submit that the action of
Lieutenant Collins in this case, in his capacity as a State
police officer, interfered with the equal enjoyment of the
[fol. 107] right which these defendants had to attempt to
enter into or make contracts with Glen Echo Amusement
Park. Williams v. Kansas City, 104 Fed. (2nd). So on
these two constitutional grounds we move that the warrants
of arrest be quashed and dismissed on the ground that the
statute as applied to these facts is unconstitutional.

And then we make the same motion on a number of
State grounds. First, the Maryland statute, Section 577,
begins as follows: “Any person or persons who shall enter
upon or cross over the premises of private property, after
having been duly notified by the owner, or his agent, not
to do so, shall be deemed guilty of a misdemeanor.” This
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section has only been considered one time by the Court
of Appeals of Maryland. Krauss v. State, 216 Md. 369.
That was a case involving the entry into a garage, by em-
ployees of a finance company who were undertaking to
repossess an automobile which was in the garage. The
owner of the garage land had a lien on the automobile
and had had discussions with the defendants prior to their
entry, when he notified the defendants that he had a lien
on the automobile. Notwithstanding this the defendants
entered the land and removed the automobile. Upon con-
viction, and appeal to the Court of Appeals, that convietion
was reversed on the ground that there was insufficiency
of notice beforehand. Here we submit, and T think the testi-
mony is uncontradicted on this point—Mr. Collins, himself,
testified that his first communication was after they had
come on to the land, and T submit to the Court that the
statute cannot be violated. We base our motion to dismiss
[fol. 108] on the ground that the statute, by its very terms
applies only to wanton trespass. Reading again from the
statute: “It being the intention of this section only to pro-
hibit any wanton trespass upon the private property of
others.” We have been unable to find a case which defines
the phrase “wanton trespass.” The Court of Appeals of
Maryland, however, has construed the meaning of the word
“wanton” in other circumstances, and I cite on that Dennis
v. Baltimore Transit Co., 189 Md. 610, 617, and there, in
discussing the meaning of the word “wanton” the Court
of Appeals said “the word ‘wanton’ means characterized
by extreme recklessness and utter disregard for the rights
of others” and T submit that if this Court were to take that
as a test of wanton trespass, then the evidence would have
to show that these defendants entered Glen Echo Park
with extreme recklessness and complete disregard of the
rights of others.

Glen Echo advertised to the publie generally. Its ad-
vertisements were not restricted as to race and any member
of the public was entitled to respond to this advertisement
and even if it should eventuate that negroes were excluded
wantonness under the statute is further negated by the
fact that all of these defendants had tickets, and so far
it doesn’t appear where they obtained the tickets, but there
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is testimony that the tickets were transferable. They had
tickets on the merry-go-round, and Mr. Collins testified
that he saw the ticket in Mr. Griffin’s hand. T submit that
a person who enters an amusement park and comes into
possession of a ticket, whether purchased by him or given
to him by someone else, cannot be said to be guilty of
wanton trespass.

[fol. 1097 The third ground we base our motion on is that
the statute, section 577, provides that—if T may read that
section—“and further provided that nothing in this section
shall be construed to include in its provisions the entry
upon or crossing over any land when such entry or crossing
is done under a bona fide claim of right or ownership of
said land.” Now, we submit that these defendants were on
the land in the exercise of several bona fide rights. They
were publicly invited on the land. Secondly, upon coming
on the land they came into lawful possession of tickets,
which, in the ordinary practice of the park, were clearly
transferable. And it can be urged on their hehalf that they
have a constitutionally protected right to be on the land.
If the federal statute gives to them the same right to make
contracts as white persons, at least they were on the land
in the exercise of this federal statutory right and they
cannot be said to be engaged in a wanton trespass or that
this was not a bona fide claim of right.

For all of these reasons we urge that the warrants in
these cases as against all five defendants should be dis-
missed and I move for a finding of not guilty, based on
the insufficiency of the evidence.

DexN1AL oF MoTtioN For A DirRECTED VERDICT

Judge Pugh: The motion for a directed verdict is denied.




-

[

59

[fol. 110] Kay Freeman, a witness of lawful age, called
+ for examination by counsel for the defendants, and having

first been duly sworn, according to law, was exammed and

testified as follows, upon - :

Direct examination.

By Mr. Duncan:

Q. For the record, state your name and address.

A, Kay Freeman; 732 Quebec Place, N. W,

Q. Miss Freeman, are you aequainted with the five de-
fendants in this case?

A. Yes.

Q. Do you know them each by name?

A. Yes.

Q. How long have you known them?

A. I know some of them for different lengths of time.
I guess the longest would be two years.

Q. Did vou have occasion to be present at Glen Echo
Amusement Park on the night of June 30th 1960¢

A, Yes.

Q. Were vou in the company of these defendants, and
other persons?

A. Yes.

Q. Did you enter the park?

A. Yes, I did. '

Q. Did you enter it in company with these defendants?

A Yes.

Q. Were you on the merry-go-round at the time they
were arrested?
[fol. 111] A. Yes.

Q. Did you see them arrested?

A. Yes.

Q. Were you arrested?

A. No.

Q. Did you see each of these defendants arrested?

A, Yes.

Q. Prior to the time they were arrested, did they have
tickets to ride on any of the rides?

A. We all had tickets.
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Where did you acquire these tickets?

. They were given to us by friends.

White friends?

. Yes.

And they had made the purchase?

. That is right.

. Prior to the time that you entered the premises of
the Glen Echo Amusement Park, did anyone tell you
personally that you should not enter?

No one did.

I mean anyone representing the park.

. No one.

Did Mr. Woronoff say anything to you?

No.

Did Mr. Collins say anything to you?

No.

Tat

OPOPOPO
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s posted anywhere around there?

Q. Were there any signs
- ‘ A. Ididn’t see them.
(fol. 112] Q. The conduct of these defendants at all times

was proper, wasn’t it?

Mr. McAuliffe: Objection,
Mr. Duncan: I will rephrase it.

Q. What was the conduct of these defendants, during
the time they were in the park?

A. Their conduct was orderly.

Q. Have you ever seen any advertisements relating to
Glen Echo Amusement Park?
| A. Yes every day, on television, on street cars and on
radio.

Q. You say you went to Glen Echo in a group, with these
defendants!

A. That is right.

Mr. Duncan: I have no further questions.
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Examination by the Court.

By Judge Pugh:

Were you told to get out of the park?
. Yes, I was asked to leave.
They told you to leave?
. That is right.
And you left?
No; I didn't leave.
‘Were you on the merry-go-round ?
. Yes; I was.
[fol.113] Q. And Lieutenant Collins asked you to leave?
A. Yes; he asked me to leave.
Q. Did you go along with the other five when they were
taken to the office?
A. Noj they did not ask me.
Q. You stayed on the merry-go-round?
A. Yes.
Q. And you stayed on there and rode?
A. I did not ride. They did not start the merry-go-
round up until after I left.
Q. And then you left the park?
A. Yes.

POPFOPO PO

Cross examination.

By Mr. McAuliffe:

Q. Miss Freeman, this advertisement that you read, is
that what brought you out to Glen Echo Park on June
30th?

A. 1T wanted to use the facilifies and I thought this
would be a good way of doing it.

Q. You thought you would be able to use the facilities
of Glen Echo Park?

A. Tthought I might.

Q. Were you led out there by those advertisements?

A. It had been rumored.

Q. What had been rumored?

[fol.114] A. The segregation policy.
Q. So you knew about the segregation policy?
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I didn’t know. I was told about it.
Did you go out with these five defendants?
Yes.
Did you go out with any others?
Yes.
How many?
. Thirty-five or forty.
. And you all oxpeeted to use the facilities there at
Glen Echo Par]\, in accordance with those advertisements?
A. T expected to use them.
Q. Did you have any signs with you when you went
out there?
A. Yes.
Q. What did these signs say?
A. They protested the segregation policy that we thought
might exist out there.
Q. They protested with respect to a segregation policy
that you thought might exist in the park?
A. That is right.
Q. You werent sure it existed, but you were taking
signs along, just in case it did exist; is that correct?
A. That is right.
Q. How many signs did you have?
A. I don’t know.
Q. Did these five defendants have signs?
[fol.115] A. I don’t know. 1 think we all had signs, at
one time or another.
Q. You mean these five defendants then, don’t you?
A. 1 cannot speak for them.
Q. They knew you had signs; didn’t they?
A, Yes.
" Q. You all came out there, in a group, and you had
these signs which protested against the segregation policy
of Glen Echo Amusement Park; isn’t that right, Miss
Freeman?
A. They protested the policy that we thought existed.
It was not a fact until we were arrested.
Q. When you got out there to Glen Echo, wasn't Mr.
Henry with youn?
A. He was in the group.

Foporoprop
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Q. Do you know Mr. Laurence Henry?

A. Yes.

Q. Didn’t he confer with Lieutenant Collins shortly after
you arrived on the scene?

A. I don’t know. I wasn’t near him then.

Q. When you arrived at the Glen Echo Amusement Park,
what did you do; put your signs to one side and start to
walk in?

A. Some of us carried signs; others didn’t.

Q. What did you do?

A. I walked around in a circle.

[fol. 116] Q. Walked around in a cirecle?

A. That’s right.

Q. Since you came there, expecting to go into Glen Echo
Amusement Park, and were lead on by these advertise-
ments, why didn’t you just walk right into the park?

A. Because everybody else didn’t just walk right into
the park immediately.

Q. Do you mean these five defendants?

A. And other persons.

Q. What did these five defendants do and other persons
do?

A. We had a picket line.

Q. Didn’t yon try to enter Glen Echo Park before you
set up the picket lines?

A. No.

Q. Then you knew the policy of Glen Echo Park was
segregated, didn’t you?

A. No;we didn’t know that until we were arrested.

Q. You mean you set up a picket line before you knew
the park was segregated?

A. That is right.

Q. Why did you do that if you didn’'t know the park was
segregated?

A. Because we thought it was segregated.

Q. But you didn’t bother to find out before you set up
[fol. 117] the picket line?

A. No, we did not.

Q. Wasn’t Mr. Henry your so-called Leader?
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Mr. Duncan: I object to that, your Honor.
Judge Pugh: The objection is sustained.

Examination by the Court.

By Judge Pugh:

Q. How many car loads of you came out there that night?

A. Five or six.

Q. Did you have all these signs with you?

A. Yes, we did.

Q. Did you go out there to try to make them change
their policy?

A. I went to try to use the facilities of the park.

Q. Were you paid anything to go out there?

A. I was not.

Cross examination (continued).

By Mr. McAnliffe:

Q. Do you know of anyone who did receive pay for going
out there to (Glen Echo Park?

A. No, I do not.

Q. Who contacted you, Miss Freeman, to ask you to go
out to Glen Echo Park?

[fol. 118] Mr. Duncan: Objection.
Judge Pugh: The objection is sustained.

Q. Now you say after you got on the park property,
tickets were given you by some white friends; is that right?

A. That is right.

Q. Since you weren’t sure of the policy of the park, why
didn’t you try to buy a ticket yourself?

A. It wasn't necessary for me to try to buy a ticket, if
somebody had already bought them for us.

Q. And they paid for them?

A. Thatis right.

Q. Did you reimburse them?

A. Ididn’t personally reimburse anybody.

Q. Who reimbursed them, Miss Freeman, for your ride?

A. Ididn’t pay for a ride.

Q. You paid for a ticket, didn’t you?
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. Tdid not personally pay for a ticket.

‘Who paid for your ticket?

. 1 think Paul Dietrich paid for it.

He just gratunitously paid for your ticket?

. That is right.

. And you didn’t go up to the ticket booth and try to
[fol 119] purchabe any tickets yourself?

A. No, I did not.

Q. And you didn't know whether they would sell you a
ticket or not. You just decided it would be better to have
Paul Dietrich to get you a ticket; is that right?

A. He offered his services and I didn’t see why I should
have to pay for a ticket if somebody is going to buy it for
me,

Q. And Paul Dietrich is a white person; is that right?

A. Yes; heis.

Q. Now, you were on the carousel, or the merry-go-round,
were you not?

A, Yes.

Q. Were you riding with these five defendants?

A. I was near them.

Q. Well; how near?

A. Perhaps two or three rides away.

Q. And when you saw these five defendants being ar-
rested, and taken away, did you remain on the carousel?

A. Yes; 1did.

Q. For how long did you remain there?

A. T remained for about thirty minutes.

Q. A half an hour?

A. That is right.

Q. Did the carousel start up during that time?

[fol. 120] A. No.

Was there a erowd around there?

Yes.

Did you hear any heckling ?

Yes.

. And did you see any park policemen around there?
Yes.

. Did you talk with anyone?

. Lieutenant Collins.

And did he tell you about the policy of the park?
Yes.

Coporor
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Q). Did he warn you to leave the park property?

A. Yes.

Q. At the end of thirty minutes, did you leave the park
property?

A. Tleft after the defendants had been arrested.

Q. So your best recollection is that it was approximately
half an hour that you sat on that carousel, and the carousel
did not start up?

A. No, it did not.

Q. Did it start up after you left?

A. I don’t know.

Q. And you just walked out, with some other friends of
yours; is that right?

A. That is right.

[fol. 121] Q. Since you weren’t arrested—incidentally, you
went back in the picket line, didn’t you, Miss Freeman?

A. Yes, I1did.

Q. Since you weren't arrested, you just walked out of
the park and took a place in the picket line; is that right?

A. Yes.

Q. And no one told you you should not enter Glen Echo
Park?

A. No.

Q. And you didn’t bother to ask anybody before you set
up that picket line?

A. Tdidn’t set up the picket line.

Q. Before you took part in it. Before you started walk-
ing in this circle.

A. Yes.

Q. Who told you were to walk in this circle?

A. Well, we couldn’t—

Q. (interrupting the witness) Wait a minute. How did
you know where to walk?

A. Picket lines are usually set up—

Q. (interrupting the witness) I want to know how you
knew where to walk.

A. Iknew where the entrance to the park was.

Q. The entrance to the park was a short distance away
from where you were walking ; wasn’t it?

[fol. 122] A. Yes.
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Q. T want to know how you knew where to walk in this
- eircle?

. What do you mean?

Didn’t somebody tell you to walk there?

It was a spontaneous act.

A spontaneous perfect cirele?

It was not a perfect circle.

And you looked on no one as your leader out there?
We were acting, for the most part, as individuals.

. It is that little least part that we are interested in.
In that little part, who told you what to do? You say
“for the most part you acted as individuals” indicating that
there was a slight part that you didn’t and in that slight
part, who told you what to do?

A. No specific individual.

Q. You had no established leader?

A. No.

Q. And you didn’t consider Mr. Laurence Henry to be
your leader?

A. No.

Q. Nor anyone else there to be your leader?

A. There were those who, perhaps—I can’t say that we
had one specific leader. I can’t say that.

Q. You had several persons who were in a capacity of
[fol. 123] leadership; is that what you started to say?

A. Well, certain people said certain things, and if we
agreed we went along with it, but there were no definite
persons who did everything.

Q. How long did you march in this definite circle, with
these five defendants, with these signs, protesting the park’s
segregation policy, before the five defendants and you en-
tered Glen Echo Park?

A. Idon’t know.

Q. Would you give us your best estimate on that, please?

A. Maybe an hour or maybe longer.

Q. Your best estimate now would be that it was at least
an hour?

A. About an hour.

Q. Do you now recognize each of the five defendants
seated at this counsel table as being in that line, which
carried signs protesting against the park’s segregation
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policy, which line protested for an hour before these defen-
dants entered into the park?

Mr. Duncan: 1 object to that. I am not sure what its
relevancy is.

Judge Pugh: Well, you put her on the stand. It is proper
cross-examination. Objection over-ruled.

Q. Do you recognize each of these five defendants, seated
[fol. 124] at the counsel table, as being in that picket line,
that ecirele of pickets which you have deseribed as being
there for about an hour, carrying placards protesting the
segregation policy of Glen Echo Park? Do you recognize
these five defendants as being in that line and having been
there for approximately an hour prior to the time that you
and they entered the park?

A. I think that most of them were. I am not positive. It
was a rather large line. I cannot be specific and say that
each and every one was in the line.

Q. To the best of your knowledge and recollection, they
were all there; is that correct?

A. Perhaps.

Redireet examination.

By Mr. Duncan:

Q. Miss Freeman, to your knowledge, have any of your
friends, or any persons known by you, ever used the park
prior to this arrest?

Mr. McAuliffe: Objection.
Judge Pugh: Objection over-ruled.

A. No.

Q. You said that there was some heckling. Who was
[fol. 125] heckling whom?

A. Well the defendants and other persons who were on
the merry-go-round were being heckled by the patrons of
Glen Echo, and also by some of the people who were work-
ing there.
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Examination by the Court.

By Judge Pugh:

Q. Was the heckling a loud noise?

A. Yes.

Q. How many people were in it?

A. 1 don’t know, but the merry-go-round was almost sur-
rounded.

Q. In other words, it looked like anything might break
out there; a fight?

A. It wasn’t that kind of heckling.

3 Q. How many people would you say were surrounding
the merry-go-round when this incident took place?

A. Perhaps forty or so.

Q. You people all knew, when you left Washington, that
this park was segregated; didn’t you?

A. We didn’t know it for a fact.

Q. What did you carry the signs for?

/ A. We were under the impression that it was segregated.

Q. And you went out there to impress upon them that it
[fol. 126] shouldn’t be segregated?
shouldn’t be segregated?

A. Twent to seeif T could get in.

Q. What did you get together with a erowd for? Why
didn’t you go by yourself?

A. I would never go to any amusement park alone.

Q. Why didn’t you go with one or two people, instead of
forty? What was the 1dea of going out there in large
numbers?

A. There was a pOSSlblht}' that it was segregated.

Q. Well you all anticipated that there would be some
trouble ; didn't you?

A. Yes.

How many men were in the party?

. It was pretty well mixed.

Well all these were grown men, weren’t they?

. There weren’t so many grown men.

You went out there looking for trouble; didn’t you?

. Not trouble; no.

. You went out there to try to force them to allow you
to go into the park; didn’t you?
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A. Not to force them to do anything.

Q. Why didn’t you stay out of the park, instead of going
in there?

A. I wanted to know exactly what would happen.

By Mr. McAuliffe:

Q. You found out what would happen; didn’t you?
[fol. 127] A. Yes.

Examination (continued).

By Mr. Duncan:

Q. You weren’t arrested, were you?
A. No.
You were in the park, weren’t you?
Yes.
How old are you!?
Nineteen.
Do vou know how old Miss Greene is?
. I think Miss Greene is eighteen.
. Do you know how old Mr. Saunders is?
A. Twenty-two.
Q. How old is Mr. Washington?
A. Idon’t know.
Q. How old is Mr. Proctor?
A. 1think he is either nineteen or twenty.
Q. Are you a student at any University of learning in
this city?
A. Yes, I go to Howard University.
Q. The Court asked you if you anticipated trouble when
you went to the park.
A. No, not trouble.
Q. Did you intend to cause any trouble?
A. No.
Q. Did you intend to be disorderly?
[fol. 128] A. No.
Q. Did you intend to force your way in anywhere?
A. No.
Q. Had you discussed what you would do if there were
trouble?

OPOPOPO
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A. We didn’t expect any real trouble, as far as physical
violence is concerned.

Q. Would you say that most of the people that were
in the group that accompanied you were the same age as
yourself and these young people here?

A. Yes.

Q. Now have you, or anyone with whom you were asso-
ciated, made any efforts to contact the ownership and
management of the park for the purpose of gaining ad-
mission, prior to the 30th of June?

A. T have not myself.

~ Mr. Duncan: We have no further evidence to offer, your
Honor, and T would like to renew my motions.
Judge Pugh: We will take a short recess.

(Recess.)

Mr. McAuliffe: Your Honor, for purposes of the
record, may we have it shown on the record that State’s
[fol. 129] Exhibit 3 is the deed, which would be Liber 2072
folio 448, and further for purposes of the record, that the
corporation record of Montgomery County, Liber 36 CK'W
folio 216, the Articles of Incorporation of Rekab, Inc.,
would be identified as State’s Kxhibit 4A and that the
Montgomery County official corporate record, Liber 36
CKW folio 208, the Articles of Incorporation of Kebar,
Inc. would be identified as State’s Exhibit 4B. All of
them have been admitted in evidence.

Judge Pugh: You just want to change the numbers?

Mr. McAuliffe: Yes.

Judge Pugh: Any objection?

Mr. Duncan: No, your Honor.

Judge Pugh: Change the numbers Miss Reporter. (Fx-
hibit numbers were changed in accordance with Mr.
MecAuliffe’s request.)

Mr. Duncan: I renew my motion for a directed verdict,
and to quash the warrants.

Judge Pugh: The motion is over-ruled.

-
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[fol. 130]
ORAL ARGUMENT BY MR. McAULIFFE

ORAL ARGUMENT BY MR. DUNCAN

REBUTTAL ARGUMENT BY MR. McAULIFFE

Jupee Puer’s OraL OpiNioN

It is very unfortunate that a case of this nature comes
before the criminal ecourt of our State and County. The
nature of the case, basically, is very simple. The charge
is simple trespass. Simple trespass is defined under See-
tion 577 of Article 27 of the Annotated Laws of Maryland,
which states that “any person or persons who shall enter
upon or cross over the land, premises, or private property
of any person or persons in this State, after having been
duly notified by the owner or his agent not to do so shall
be deemed guilty of a misdemeanor.” Trespass has been
defined as an unlawful aect, committed without violence,
actual or implied, cansing injury to the person, property
or relative rights of another. This statute also has a pro-
vision in it which says that it is the intention of the Legis-
lature as follows: “It is the intention of this section only
to prohibit any wanton trespass upon the private land of
others.” Wanton has been defined in our legal dictionaries
[fol. 131] as reckless, heedless, malicious; characterized
by extreme recklessness, foolhardiness and reckless dis-
regard for the rights or safety of others, or of other con-
sequences.

There have been many trespass cases in Maryland. As
a matter of fact, there is one case now pending hefore the
Court of Appeals of Maryland where the racial question
has been injected into a disorderly conduct case, and that
is the case of “State of Maryland versus Dale H. Drews”,
decided some few months ago. In that case, Judge Men-
chine filed a lengthy written opinion, in which he touched
upon the rights of a negro to go on private property,
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whether it is a semi-public or actually a public business,
and in that case Judge Menchine said as follows:

“The rights of an owner of property arbitrarily to re-
strict its use to invitees of his selection is the established
law of Maryland.” This Court agrees with that opinion,
and unless that case is reversed by the Court of Appeals of
Maryland, at its session this Fall, that will continue to be
the law of Maryland.

That statement by Judge Menchine is based upon au-
thorities of this State, and not too far back, in the case
of Greenfeld versus the Maryland Jockey Club, 190 Md.
96, in which the Court of Appeals of this State said: “The
rule that, except in cases of common carriers, inn-keepers
and similar public callings, one may choose his customers,
is not archaic.”

If the Court of Appeals changes its opinion in the
[fol. 132] 190 Maryland case, then we will have new law
in this State on the question of the right of a negro to go
on private property after he is told not to do so, or after
being on it, he is told to get off.

In this County, as well as many, many counties in the
United States, we have accepted the decision of integra-
tion that has been promulgated by the Supreme Court
in the school cases, and without any provocations or dis-
putes of any consequence. There is no reason for this
Court to change that method of accepting integration, but
when you are confronted with a question of whether or
not that policy can be extended to private property, we
are reaching into the fundamental principles of the founda-
tion of this country.

The Constitution of the United States has many provi-
sions, and one of its most important provisions is that of
due process of law. Due process of law applies to the right
of ownership of property—that you eannot take that prop-
erty, or you cannot do anything to interfere with that
man’s use of his property, without due process of law,

Now, clearly, in this case, which ig really a simple case;
it is a simple case of a group of negroes, forty in all, get-
ting together in the City of Washington, and coming into
Maryland, with the express intent, by the testimony of
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one of the defense witnesses, that they were going to
make a private corporation change its policy of segrega-
tion. In other words, they were going to take the law in
their own hands. Why they didn’t file a ecivil suit and
[fol. 133] test out the right of the Glen Echo Park Amuse-
ment Company to follow that poliey is very difficult for this
Court to understand, yet they chose to expose themselves
to possible harm; to possible riots and to a breach of the
peace. To be exposed to the possibility of a riot in a place
of business, merely because these defendants want to im-
press upon that business their right to use it, regardless
of the policy of the corporation, should not be tolerated
by the Courts. Unless the law of this State is changed,
by the Court of Appeals of Maryland, this Court will
follow the law that has already been adopted by it, that a
man’s property is his castle, whether it be offered to the
public generally, or only to those he desires to serve.
There have been times in the past, not too many years
back, when an incident of this kind would have caused a
great deal of trouble. It could have caused race riots,
and could have caused bloodshed, but now the Supreme
Court, in the school case in 1954, has decided that public
schools must be integrated, and the people of this County
have accepted that decision. They have not quibbled ahout
it; they have gone along with it without incident. We are
one of the leading counties in the United States in accept-
ing that decision. If the Court of Appeals of Maryland
decides that a negro has the same right to use private
property as was decided in the school cases, as to State
or Government property, or if the Supreme Court of the
United States so decides, you will find that the places of
[fol. 134] business in this County will accept that decision,
in the same manner, and in the same way that public au-
thorities and the people of the County did in the School
Board decision, but there is nothing before this Court at
this time except a simple case of eriminal trespass. The
evidence shows the defendants have trespassed upon this
Corporation’s property, not by being told not to come on

it, but after being on the property thev were told to get off

Now it would be a ridiculous thing for this Court to
say that when an individual comes on private property,
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and after being on it, either sitting on it or standing on it,
and the owner comes up and says, “Get off my property”,
and then the party says “You didn’t tell me to get off the
property before I came on it, and, therefore, you cannot tell
me to get off now” he is not guilty of trespass because he
was not told to stay off of the property. It is a wanton
trespass when he refuses to get off of the property, after
being told to get off.

One of the definitions of wanton is “foolhardy” and this
surely was a foolhardy expedition; there is no question
about that. When forty people get together and come
out there, as they did, serious trouble could start. It is
a simple case of trespass. It is not a breach of the peace,
[fol. 135] or a case of rioting, but it could very easily have
been, and we can thank the Lord that nothing did take
place of such a serious nature,

It is not up to the Court to tell the Glen KEcho Amuse-
ment Company what policies they should follow. If they
violate the law, and are found guilty, this Court will sen-
tence them.

It is most unfortunate that this matter comes hefore
the Court in a eriminal proceeding. It should have been
brought in an orderly fashion, like the School Board case
was brought, to find out whether or not, civilly, the Glen
Echo Park Amusement Company could follow a policy
of segregation, and then you will get a decision based on
the rights of the property owner, as well as the rights of
these defendants. So, the Court is very sorry that this
case has been brought here in our courts.

It is my opinion that the law of trespass has been vio-
lated, and the Court finds all five defendants guilty as
charged.

[fol. 136] Reporter’s Certificate to foregoing transeript
(omitted in printing).
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[fol.137]
Ix THE COURT OF APPEALS OF MARYLAND
No. 248
September Term, 1960

WirLiam L. GrirrFIN, et al.
V.

STATE oF MARYLAND

Henderson
Hammond
Prescott
Horney
Marbury,

JJ.

OrintoN BY Horney, J.—Filed June 8, 1961

[fol.138] This is a consolidated appeal from ten judg-
ments and sentences to pay fines of one hundred dollars
each, entered by the Circuit Court for Montgomery County
after separate trials, each involving five defendants, on
warrants issued for wanton trespass upon private prop-
erty in violation of Code (1957), Art. 27, $577.

The first group of defendants, William L. Griffin, Mar-
vous Saunders, Michael Proctor, Cecil T. Washington, Jr.,
and Gwendolyn Greene (hereinafter called “the Griffin
appellants” or “the Griffins”) all of whom are Negroes,
were arrested and charged with eriminal trespass on June
30, 1960, on property owned by Rekab, Inec., and operated
by Kebar, Inec., as the Glen Echo Amusement Park (Glen
Echo or park). The second group of defendants, Cornelia
A. Greene, Helene D. Wilson, Martin A, Schain, Ronyl J.
Stewart and Janet A. Lewis (hereinafter called “the
Greene appellants” or “the Greenes”), two of whom are
(laucasians, were arrested on July 2, 1960, also in Glen
Echo, and were also charged with criminal trespass.
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The Griffing were a part of a group of thirty-five to forty
young ecolored students who gathered at the entrance to
Glen Echo to protest “the segregation policy that we thought
might exist out there.” The students were equipped with
signs indieating their disapproval of the admission policy
of the park operator, and a picket line was formed to
[fol. 139] further implement the protest. After about an
hour of picketing, the five Griffing left the larger group,
entered the park and crossed over it to the carrousel.
These appellants had tickets (previously purchased for
them by a white person) which the park attendant refused
to honor. At the time of this incident, Rekab and Kebar
had a “protection” contract with the National Detective
Agency (agency), one of whose employees, Lt. Franeis J.
Collins (park officer), who is also a special deputy sheriff
for Montgomery County, told the Griffins that they were
not welcome in the park and asked them to leave. They
refused, and after an interval during which the park
officer conferred with Leonard Woronoff (park manager),
the appellants were advised by the park officer that they
were under arrest. They were taken to an office on the
park grounds and then to Bethesda, where the trespass
warrants were sworn out. At the time the arrests were
made, the park officer had on the uniform of the agency,
and he testified that he arrested the appellants under the
established policy of Kebar of not allowing Negroes in
the park. There was no testimony to indicate that any
of the Griffins were disorderly in any manner, and it seems
to be conceded that the park officer gave them ample time
to heed the warning to leave the park had they wanted
to do so.

The Greene appellants entered the park three days after
the first incident and crossed over it and into a restaurant
[fol. 140] operated by the B & B Industrial Catering Ser-
vice, Inc., under an agreement between Kebar and B & B.
These appellants asked for serviee at the counter, were
refused, and were advised by the park officer that they
were not welcome and were ordered to leave. They refused
to comply by turning their backs on him and he placed
them under arrest for trespassing. Abram Baker (presi-




78

dent of both Rekab and Kebar) testified that it was the
policy of the park owner and operator to exclude Negroes
and that the park officer had been instructed to ask Negro
customers to leave, and that if they did not, the officer
had orders to arrest them. There was no evidence to show
that the operator of the restaurant had told the Greenes
they were not welcome or to leave; nor was there any evi-
dence that the park officer was an agent of the restaurant
operator. And while a prior formal agreement® covering
the 1957 and 1958 seasons had provided that the restaurant
operator was subject to and should eomply with the rules
and regulations concerning the persons to be admitted
to the park and that Kebar had reserved the right to en-
force them, the letter confirming the agreement for the
1959 and 1960 seasons fixed the rentals for that period
[fol. 141] and alluded to other matters, but made no ref-
erence whatsoever, either directly or indirectly, to the
prior formal agreement—though there was testimony, ad-
mitted over objection, to the effect that the letter was in-
tended as a renewal of the prior lease—and was silent as
to a reservation by Kebar of the right to police the restau-
rant premises during the 1959 and 1960 seasons.

On this set of faets, both groups of appellants make the
same contentions on this appeal: (i) that the requirements
for conviction under Art. 27, §577, were not met; and
(ii) that the arrest and conviction of the appellants consti-
tuted an exercise of the power of the State of Maryland
in enforcing a policy of racial segregation in violation of
the Fourteenth Amendment to the Constitution of the
United States.

Trespass to private property is not a erime at common
law unless it is accompanied by, or tends to create, a
breach of the peace. See Krauss v. State, 216 Md. 369,
140 A. 2d 653 (1958), and the authorities therein cited.
And it was not until the enactment of §21A of Art. 27 (as a

1 The document was called an “agreement”; the operator of the
restaurant was referred to therein as a “concessionaire” and was
described in the agreement as a “licensee” and not a “lessee”; yet
the agreement called for the payment of rent (payable bi-annu-
ally) as well as a portion of the gross receipts and a part of the
county licensing fees and certain other items of expense.
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part of the Code of 1888) by Chapter 66 of the Aects of
1900 that a “wilful trespass” (see House Journal for 1900,
p. 322) upon private property was made a misdemeanor.
That statute, which has remained unchanged in phraseology
since it was originally enacted, is now §577 of Art. 27 (in
the Code of 1957), entitled “wanton trespass upon private
land,” and reads in pertinent part:

[fol. 142] “Any person * * * who shall enter upon or
cross over the land, plumib(.s or private property of
any person * * ¥ after havi ing been duly notified by the
owner or his agent not to do so shall be deemed guilty
of a misdemeanor * * * ; provided [however] that noth-
ing in this seetion shall be construed to include * * * the
entry upon of crossing over any land when such entry
or crossing is done under a bona fide elaim of right or
ownership * * * it being the intention of this section
only to prohibit any wanton trespass upon the private
land of others.”

The Case Against The Griffin Appellants
(1)

The claim that the requirements for conviction were not
met is threefold: (a) that due notice not to enter upon or
cross over the land in question was not given to the appel-
lants by the owner or its agent; (b) that the action of the
appellants in doing what they did was not wanton within
the meaning of the statute; and (e¢) that what the appellants
did was done under a bona fide claim of right.

There was due notice so far as the Griffins were con-
cerned| Since there was evidence that these appellants had
gathered at the entrance of Glen Echo to protest the segre-
gation policy they thought existed there, it would not bhe
unreasonable to infer that they had received actual notice
not to trespass on the park premises even ’th()ugh it had not
been given by the operator of the park or its agent. But,
even if we assume that the Griffins had not previously had
the notice contemplated by the statute which was required
to make their entry and crossing unlawful, the record is
[fol. 143] clear that after they had seated themselves on the
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carrousel, these appellants were not only told they were un-
welcome, but were then and there clearly notified by the
agent of the operator of the park to leave and deliberately
chose to stay. That notice was due notice to these appellants
to depart from the park premises forthwith, and their re-
fusal to do so when requested constituted an unlawful tres-
pass under the statute. Having been duly notified to leave, -
these appellants had no right to remain on the premises and
their refusal to withdraw was a clear violation of the statute
under the circumstances even though the original entry and
crossing over the premises had not been unlawful. State v.
Fox, 118 S. E. 2d 58 (N. C. 1961). Cf. Commonwealth v.
Richardson, 48 N. E. 2d 678 (Mass. 1943). Words such as
“enter upon” or “cross over” as used in §577, supra, have
been held to be synonymous with the word “trespass.” See
State v. Avent, 118 S. E. 2d 47 (N. C. 1961).

The trespass was wanton within the meaning of the
statute. Since the evidence supports a reasonable inference
that the Griffins entered the park premises and erossed over
it well knowing that they were violating the property rights
of another, their conduct in so doing was clearly wanton.
Although there are almost as many legal definitions of the
word “wanton” as there are appellate courts, we think the
Maryland definition, which is in line with the general defini-
tion of the word in other jurisdictions, is as good as any.
[fol. 144] In Dennis v. Baltimore Transit Co., 189 Md. 610,
56 A.2d 813 (1948), as well as in Baltimore Transit Co. v.
Faulkner, 179 Md. 598, 20 A.2d 485 (1941), it was said that
the word “wanton” means ‘“characterized by extreme reck-
lessness and utter disregard for the rights of others.” We
see no reason why the refusal of these appellants to leave
the premises after having been requested to do so was not
wanton in that their conduet was in “utter disregard of the
rights of others.” Even though their remaining may have
been no more than an aggravating incident, it was never-
theless wanton within the meaning of this eriminal trespass
statute. See Fx Parte Birmingham Realty Co., 63 So. 67
(Ala. 1913).

Since it was admitted that the carrousel tickets were ob-
tained surreptitiously in an attempt to “integrate” the
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amusement part, we think the claim that these appellants
had taken seats on the carrousel under a bona fide claim of
right is without merit. While the statute specifically ex-
cludes the “entry upon or crossing over” privately owned
property by a person having a license or permission to do
g0, these appellants do not come within the statutory excep-
tion. In a case such as this where the operator of the amuse-
ment park—who had a right to contract only with those
persons it choose to deal with—had not knowingly sold car-
rousel tickets to these appellants, it is apparent that they
had no bona fide claim of right to a ride thereon, and, absent
a valid right, the refusal to accept the tickets was not a
[fol. 145] violation of any legal right of these appellants.

(ii)

We come now to the consideration of the second conten-
tion of the Griffin appellants that their arrest and convie-
tion constituted an unconstitutional exercise of state power
to enforce racial segregation. We do not agree. It is true,
of course, that the park officer—in addition to being an
employee of the detective agency then under contract to
protect and enforce, among other things, the lawful racial
segregation policy of the operator of the amusement park
—was also a special deputy sheriff, but that dual capacity
did not alter his status as an agent or employee of the
operator of the park. As a special deputy sheriff, though
he was appointed by the county sheriff on the application
of the operator of the park “for duty in connection with
the property” of such operator, he was paid wholly by the
person on whose account the appointment was made and
his power and authority as a special deputy was limited to
the area of the amusement park. See Montgomery County
Code (1955), $2-91. As we see it, our decision in Drews v.
State, 224 Md. 186, 167 A. 2d 341 (1961), is controlling here.
The appellants in that case—in the course of participating
in a protest against the racial segregation poliey of the
owner of an amusement park—were arrested for disorderly
conduct committed in the presence of regular Baltimore
County police who had been called to eject them from the
[fol. 146] park. Under similar circumstances, the appellants
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in this case—in the progress of an invasion of another
amusement park as a protest against the lawful segregation
poliey of the operator of the park—were arrested for crim-
inal trespass committed in the presence of a special deputy
sheriff of Montgomery County (who was also the agent of
the park operator) after they had been duly notified to
leave but refused to do so. It follows—since the offense for
which these appellants were arrested was a misdemeanor
committed in the presence of the park officer who had a right
to arrest them, either in his private capacity as an agent or
employee of the operator of the park or in his limited capac-
ity as a special deputy sheriff in the amusement park (see
Kauffman, The Law of Arrest in Maryland, 5 Md. 1. Rev.
125, 149)—the arrest of these appellants for a criminal
trespass in this manner was no more than if a regular police
officer had been called upon to make the arrest for a crime
committed in his presence, as was done in the Drews case.
As we see it, the arrest and conviction of these appellants
for a criminal trespass as a result of the enforcement by
the operator of the park of its lawful policy of segregation,
did not constitute such action as may fairly be said to be
that of the State. The action in this case, as in Drews, was
also “one step removed from State enforcement of a policy
of segregation and violated no constitutional right of ap-
pellants.”

The judgments as to the Griffin appellants will be
affirmed.

[fol. 147]
The Case Against the Greene Appellants

There is not enough in the record to show that the
Greenes were duly notified to leave the restaurant by the
only persons who were authorized by the statute to give
notice. The record discloses that these appellants entered
the park and crossed over it into the restaurant on the
premises, but there was no evidence that the operator or
lessee of the restaurant or an agent of his either advised
these appellants that they were unwelcome or warned them
to leave. There was evidence that the park officer had
ordered these appellants to leave, but it is not shown that
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he was authorized to do so by the lessee, and a new written
agreement for the 1959 and 1960 seasons having been sub-
stituted for the former agreement covering the 1957 and
1958 seasons, the state of the record is such that it is not
clear that the lessor had reserved the right to continue
policing the leased premises as had been the case during
the 1957-1958 period. Under these circumstances, it appears
that the notice given hy the park officer was ineffective.
There is little doubt that these appellants must have known
of the racial segregation policy of the operator of the park
and that they were not welcome an)where therein, but
where notice for a definite purpose is required, as was"the
case here, knowledge is not an acceptable notice where the
required notification is incident to the infliction of a crim-
inal penalty. 1 Merrill, Notice, $509. See also Woodruff v.
State, 54 So. 240 (Ala. 1911), where it was held (at p. 240)
[fol. 148] that “[i]n order to constitute the offense of tres-
pass after warning, it is necessary to show that the warning
was given by the person in possession or his duly author-
ized agent.” And see Payne v. State, 12 8. W. 2d 528 (Tenn.
1928), [a court eannot conviet a person of a crime upon
notice different from that expressly provided in the stat-
ute]. Since the notice to the Greene appellants was in-
adequate thes should not have been convicted of trespassing
on private property, and the judgments as to them must be
reversed.

The judgments against the Griffin appellants are affirmed;
the judgments against the Greene appellants are reversed;
the Griffin appellants shall pay one-half of the costs; and
Montgomery County shall pay the other one-half.
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JURISDICTION

The judgment of the Court of Appeals of Maryland was
entered on June 8, 1961. The Respondent denies that 28
U.S.C.A., Section 1257(3) or Revised Rule 19 of this
Honorable Court provides jurisdiction for consideration
of the instant Petition for Writ of Certiorari.

QUESTION PRESENTED
The Respondent accepts the substance of the Petitioners’
question but submits that it should be rephrased, to delete
characterizations and conclusions, as follows:

May the State of Maryland, under a general statute pro-
hibiting trespass on private property and on the complaint
of the owner of a privately-owned and operated amusement
park, convict persons who picket and enter upon such
amusement park and who, after demand by the agent of
the owner, refuse to leave such amusement park?

STATEMENT

This is a Petition for Writ of Certiorari to review the
judgment of the Court of Appeals of Maryland affirming
the conviction of the Petitioners for violation of the
general statute prohibiting trespass on private property.

The Court of Appeals affirmed the conviction of these
five Petitioners and reversed the conviction of five other
persons in a companion case. The Court of Appeals dis-
tinguished between the two cases on the basis that these
Petitioners had been duly notified by the agent of the
owner to leave the private amusement park, whereas in
the companion case the authority of the guard giving the
notice was not established. Although the same guard gave
the notice in both cases, the evidence in the companion
case did not clearly establish that the guard was acting
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on behalf of the concessionaire who operated the res-
taurant in the amusement park.

These Petitioners were a part of a group of about forty
people who left the District of Columbia and entered the
State of Maryland on June 30, 1960. The group proceeded
to the area of the privately-owned amusement park for
the purpose of protesting the park’s known policy of ad-
mitting to the premises and providing service to white
people only. See Appendix hereto (hereinafter referred
to as “Apx.”), pages 4 and 5. The group, including these
five Petitioners, staged a picket line for an hour near the
entrance to the amusement park, displaying prepared signs
and placards which protested racial segregation (Apx. 5).
After surreptitiously receiving tickets for amusements
within the park (Apx. 4, 5), these five Petitioners left the
picket line and entered the private property of the amuse-
ment park, placed themselves upon the carousel and re-
fused to leave the premises when requested to do so by the
park’s agent (Apx. 2).

The park’s agent at the time was Lieutenant Collins,
who was an employee of the National Detective Agency, a
private organization authorized to provide guard service
to its clients. Under the State law such guards do not have
police power. The public local laws authorized the par-
ticular county to deputize agents of the owners of private
property and businesses for the purpose of permitting
them to obtain police protection without cost to the tax-
payers generally. Such special deputies are restricted in
their authority to the premises of the applicant and do not
have the county-wide authority of a regular deputy sheriff.
Lieutenant Collins had been assigned under the guard
contract between the National Detective Agency and the
amusement park to be the senior guard with the title of
lieutenant.
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Lieutenant Collins wore the uniform of the National
Detective Agency, his employer, and as guard on the pri-
vate amusement park property, he was to execute the
orders of the owner and operator as its agent. Under the
instructions of the owner and operator, he arrested the
Petitioners because they were trespassers (Apx. 3). The
trespass incident caused a milling crowd to become dis-
orderly (Apx. 2, 5).

In the companion case, which was reversed by the Court
of Appeals of Maryland, two of the arrestees were white.

This is one of several actions, involving claims of civil
rights against private property, which have been developed
through the criminal and appellate courts of the states
to be pressed upon the attention of this Honorable Court.
Compare Respondent’s Motion to Dismiss or Affirm in Dale
H. Drews v. State of Maryland, No. 71, October Term, 1961.

ARGUMENT
This Petition Does Not Present Any Unique Factual
Situation Nor Any Legal Proposition Which Has Not Been
Fairly Included In Cases Recently Before This Honorable
Court.

The proposition tendered by the Petitioners is essen-
tially the same as the one presented originally in Boynton v.
Virginia, 364 U.S. 454. The Petitioners in the Boynton
case and the Solicitor General, by a brief amicus curiae,
urged this Honorable Court to consider the same proposi-
tion which is again being tendered by these Petitioners,
but this Honorable Court, in its wisdom, decided the case
on another basis. Undoubtedly, this Honorable Court was
following the concept contained in the last sentence in
the recent dissent by Mr. Justice Harlan in Burton v.
Wilmington Parking Authority, 365 U.S. 715.
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“It seems to me both unnecessary and unwise to reach
issues of such broad constitutional significance as those
now decided by the Court, before the necessity for
deciding them has become apparent.”

Evidently, counsel for the Petitioners is not satisfied with
the position taken by this Honorable Court in the Boynton
case, since he quotes and urges again the arguments of the
Solicitor General which this Honorable Court had pre-
viously considered and rejected.

The Petitioners refer to other applications for certiorari
currently pending before this Honorable Court from
Virginia, North Carolina and Louisiana. This curious con-
dition tends to indicate that there is a concerted deter-
mination that this Honorable Court must continually be
presented for decision each term the fringe questions in
the field of civil rights and be vigorously pressed forward
each year into new areas even prematurely. There has
been no lack of opportunity in the last several years for
this Honorable Court, if it had seen fit, to consider the
question urged by the Petitioners. Compare Wolfe v. North
Carolina, 364 U.S. 177; Boynton v. United States, 364 U.S.
454, supra; and Burton v. Wilmington Parking Authority,
365 U.S. 715, supra. The sudden appearance of many crim-
inal cases involving claims of discrimination in the last
several years is not consistent with normal coincidence.
Compare United States v. United Mine Workers of America,
330 U.S. 258. It is pertinent to observe the comment of
the trial Judge below in his oral opinion (A. 20):

“Why they didn’t file a civil suit and test out the right
of the Glen Echo Amusement Park Company to fol-
low that policy is very difficult for this Court to under-

stand, yet they chose to expose themselves to possible
harm; to possible riots and to a breach of the peace.”
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To grant certiorari to these Petitioners, and perhaps to
the petitioners in the other cases referred to by these
Petitioners, is to encourage public violence and the use
of the criminal law rather than the civil law for the loca-
tion and determination of the extent of particular civil
rights. The civil law should not be evolved in the criminal
courts of the nation, and the creation of artificial crises
should not be encouraged.

The Petitioners, in order to supply an air of uniqueness
to their position, have somewhat distorted the evidence in
the case in the trial court. The Petitioners continually
refer to the private detective agency guard as “Deputy
Sheriff Collins”, whereas everyone in the trial court recog-
nized his true status by referring to him as “Lieutenant”.
There is nothing in the record to support the assertion that
Collins was hired by the amusement park for the sole
purpose of excluding Negroes. The usual reason an owner
or businessman engages uniformed guards is to maintain
peace and to protect property from damage or theft. There
is nothing in the record to indicate that Collins was hired
for any other reason.

The Petitioners have conveniently overlooked the fact
that the Court of Appeals reversed the companion case
against Greene and others where the same guard gave the
same instruction to leave the restaurant in the amusement
park but where there was a failure in the record to clearly
establish that Collins had the concessionaire’s authority as
private owner to give such a notice. The opinion of the
Court of Appeals clearly indicates that Col]ins was not

ShecU s Ihy WiaLs Sun
deputy sheriff’s commission but was actlng solely as the
agent of the private property owner in directing the Peti-
tioners to leave the private amusement park premises. It

will be noted that although Lleutenant Collins arrested

—_—
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the Petitioners, nevertheless he went through the same
procedure as any ordinary citizen in obtaining an arrest
warrant from a justice of the peace for Montgomery County
directed to the county superintendent of police (Record
Extract, page 11).

It is difficult to reconcile the characterization that the
private amusement park was open to the general public
with the fact that these Petitioners admittedly believed the
park to be restricted to white people, actually protested
the supposed segregation policy by picketing prior to entry,
surreptitiously obtained carousel tickets through white
people and concede in their instant petition that the amuse-
ment park “has traditionally been patronized by white
customers” on page 3.

The thrust of the Petitioners’ argument is that the right
of the owner of a private business to determine who his
customers will be is lost whenever this discretion is based
on his disinclination to serve a particular racial group and
that the ordinary trespass law, which insures peaceful
possession, is nugatory when the owner’s motivation is
based on race. The Petitioners seek to strip the private
property owner of his right to determine his invitees and
to relegate such owner to violent self-help, when the mem-
bers of a race with whom he is not inclined to do business
take the law into their own hands and trespass on his
private property. Although the Petitioners have taken
liberties with the record and have enjoyed excursions into
the hearsay of newspapers, which were not admitted into
evidence below, to theorize on the impact which the de-
struction of long-established private property law con-
cepts might produce, nevertheless, the Petitioners have
not indicated whether they should be entitled to have the
State defend them while trespassing if the private owner
should resort to violent self-help. A petition for a writ
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of certiorari should be addressed to the law as it is and
not to speculative theorizing as to what the law could be
based on hearsay.

The Petitioners were not satisfied to raise their legal
theories concerning the rights of a private property owner
by a deliberative civil proceeding but took the law into
their own hands and forced the issue into the criminal
courts. The Petitioners refer to their trespass as peace-
able but it is difficult to reconcile an invasion of another’s
private property against his known wish with the use of
that word.

The Petitioners have referred to other cases which this
Honorable Court has considered. In pertinent cases there
has been a public ownership element. It was either a
public school, a public recreational facility or a publicly-
owned utility. The taxpayers, through the State or munici-
pality, either owned or operated it or they profited from a
lessee thereof. The public ownership element has been
present in every case, from Brown v. Board of Education
of Topeka, 344 U.S. 1 and 347 U.S. 483 to and including
Burton v. Wilmington Parking Authority, 365 U.S. 715,
supra. In the only case which involved private ownership
this Honorable Court decided to consider the matter from a
federal statutory aspect. Boynton v. Virginia, 364 U.S.
454, supra.

The common law has been well settled that the owner
or operator of a private enterprise has the right to select
his clientele and to make such selection based on color if
he so desires. A few of the noteworthy case are: Madden
v. Queens County Jockey Club, 72 N.E. 2d 697, 698 (New
York); Terrell Wells Swimming Pool v. Rodriguez, 182
S.W. 2d 824, 825 (Texas); Younger v. Judah, 19 S'W. 1108,
1111 (Missouri); Goff v. Savage, 210 P. 374 (Washington);
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De La Ysla v. Publix Theatres Corporation, 26 P. 2d 818,
820 (Utah); Horn v. Illinois Central Railroad, 64 N.E. 2d
574, 578 (Illinois) ; Coleman v. Middlestaff, 305 P. 2d 1020,
1022 (California); Fletcher v. Coney Island, 136 N.E. 2d
344, 350 (Ohio); Alpaugh v. Wolverton, 36 S.E. 2d 906, 908
(Virginia) ; Greenfeld v. Maryland Jockey Club, 190 Md.
96, 102; Good Citizens Assoc. v. Board, 217 Md. 129, 131;

White Tower System, Inc., 181 F. Supp. 124, 127,
Williams v. Howard Johnson’s Restaurant, 268 F. 2d 845
(4thCircuit).  Crfum v Collms ]

This Court has used language consistent in Terminal-

Taxicab Co. v. Kutz, 241 U.S. 252, 256, and Boynton wv.
Virginia, 364 U.S. 454, supra, where it stated that:
“We are not holding that every time a bus stops at a
wholly independent roadside restaurant the Interstate
Commerce Act requires that restaurant service be
supplied in harmony with the provision of that Act.”

The Petitioners are in the anomalous position of recog-
mizing that the Congress of the United States cannot enact
a federal equal rights statute under the Fourteenth Amend-
ment (Civil Rights Cases, 109 U.S. 3), nevertheless assert-
ing that this Honorable Court by judicial decision can ac-
complish the same result by now holding that the same
Fourteenth Amendment created a new limitation on the
use of private property as developed in the common law.
For this proposition the Petitioners cite no authority.

CONCLUSION
The Petitioners’ essential proposition is that a person
cannot be convicted of trespass if the private owner’s ex-
clusion is based on racial discrimination. This same propo-
sition was presented and urged by the Solicitor General

: L
Drews v. State, 224 Md. 186, 191, 193, 194;(Slack . Aﬂaft}m({ A ‘f
—

1
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in the Boynton case, but this Honorable Court declined to
decide the Boynton case on that issue. The same proposition
has been available to the Court in several other recent
cases. There is nothing new or unique about the Petitioners’
proposition. This petition is addressed to a desire for legis-
lative relief rather than support in existing law and is
another phase of the concerted action to press for an im-
mediate determination of a new front in the civil rights
crusade.

The contention that violent self-help is the only remedy
available to a private property owner or that the aggressive
trespasser alone can receive State aid to preserve his as-
serted right presents little logic to a jurisprudence based
on reconciling conflicting rights and developing peaceful
remedies.

This petition for a writ of certiorari is premature as
an abstract proposition and this Honorable Court has con-
sistently recognized that the essence of this complaint does
not involve a substantial federal question. This petition
should be denied.

Respectfully submitted, .. N

THoMAS B, FINaN,
Attorney General,

CrayroN A. DIETRICH,
Assistant Attorney General,
1201 Mathieson Building,
Baltimore 2, Maryland,

For Respondent.
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Arx. 1

APPENDIX TO BRIEF IN OPPOSITION NO. 287

September 12, 1960
Vol. 1
(Transcript of testimony 6-7):

FRANCIS J. COLLINS, a witness of lawful age, called
for examination by counsel for the plaintiff, and having
first been duly sworn, according to law, was examined and
testified as follows, upon

DIRECT EXAMINATION
By Mr. McAuliffe:

* * * # * *
(T. 18):

Q. During the five minute period that you testified to
after you warned each of the five defendants to leave the
park premises, what, if anything, did you do? A. I went
to each defendant and told them that the time was up and
that they were under arrest for trespassing. I then es-
corted them up to our office, with a crowd milling around
there, to wait for transportation from the Montgomery
County Police, to take them to Bethesda to swear out the

warrants.
* ® * * % %

(T.21):
CROSS EXAMINATION

By Mr. Duncan:

* * * * * *

(T. 38-39) :

Q. Lets take Mr. Washington, here on the end. Tell me
the conversation you had with him at the time you arrested
him and what he said to you. A. As far as I recall there
was no conversation between any of us, only I told them




Aprx. 2

about the policy of the park and they answered me that
they weren’t going to leave the park.

# * #* * * *

(T. 42):
REDIRECT EXAMINATION

By Mr. McAuliffe:

* * *® * * &®

(T. 48-49):
By Judge Pugh:
Q. Did these defendants have any other people with

them? A. There was a large crowd around them from the
carousel up to the office.

Mr. McAuliffe continues:

Q. And prior to the arrest, during this five minute inter-
val that you gave them as a warning period, was there a
crowd gathering at that time? A. Yes, sir.

Q. And what was the condition, or orderliness, of that
crowd as it gathered there?

(Mr. Duncan) I object to that question, your Honor, Mr.
Collins has testified that he arrested these persons for no
other reason than that they were negroes, and gave them
five minutes to get off the property.

Q. (Judge Pugh) Was there any disorder? A. It started
a disorder because people started to heckling.

* * & * * *®

(T.67):

ABRAM BAKER, a witness of lawful age, called for ex- -
amination by counsel for the plaintiff, and having first
been duly sworn, according to law, was examined and
testified, upon

#® ¥ ES » * *



Arx. 3

(T.76):
CROSS EXAMINATION

By Mr. Duncan:

* * * * * *

(T. 85):

Q. What did you mean when you told Lieutenant Collins
to arrest white persons who came into the park property,
if they were doing something wrong?

(Mr. McAuliffe) Objection.

(Judge Pugh) Read the question back. (Last question
was read by the reporter.) Objection overruled.

A. Well if they were in the picket line and then ran out
into the park and we told them to leave and they refused,
why shouldn’t you arrest them?

* * & * #* *

(T. 96) :
REDIRECT EXAMINATION

By Mr. McAuliffe:

* * * * * #

(T. 97):

Q. Did you instruct Lieutenant Collins that he was to
arrest negroes because they were negroes, or because they
were trespassing? A. Because they were trespassing.

#* * * # * *

(T. 98):
RECROSS EXAMINATION

By Mr. Duncan:

Q. Did you instruct Lieutenant Collins to arrest any other
persons who trespassed, other than negroes? A. I went
over that once before with you. I told him if they came
out of that picket line to come on to the property, to give
them due notice and to arrest them if they didn’t leave;
white or colored.

* * * # * *




Arx, 4
(T. 110) :
KAY FREEMAN,

a withess of lawful age, called for examination by counsel
for the defendants, and having first been duly sworn, ac-
cording to law, was examined and testified as follows, upon

DIRECT EXAMINATION
By Mr. Duncan:

* L * # * *

Q. Prior to the time they were arrested, did they have
tickets to ride on any of the rides? A. We all had tickets.

Q. Where did you acquire these tickets? A. They were
given to us by friends.

. White friends? A. Yes.
Q. And they had made the purchase? A. That is right,

* * * * o *®
(T. 113):
CROSS EXAMINATION
By My, McAuliffe:
* ® * * ® *
(T. 114-115) :

Q. Did you go out with these five defendants? A. Yes.J
Q. Did you go out with any others? A, Yes. '
Q. How many? A. Thirty-five or forty.

Q. And you all expected to use the facilities there at
Glen Echo Park, in accordance with those advertisements?
A. 1 expected to use them.

Q. Did you have any signs with you when you went out
there? A. Yes.

Q. What did these signs say? A. They protested the
segregation policy that we thought might exist out there.

* * A » * *
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Q. Did these five defendants have signs? A. I don’t
know. I think we all had signs, at one time or another.
# & # # * *
(T.116):

Q. What did these five defendants do and other persons
do? A. We had a picket line.

* #* * # * *
Q. Why did you do that if you didn’t know the park was
segregated? A. Because we thought it was segregated.

* *® #* #* #* *

(T. 118):

Q. Now you say after you got on the park property,
tickets were given you by some white friends; is that right?
A. That is right.

#* * * * L #*

(T. 120) :
Q. Was there a crowd around there? A. Yes.

Q. Did you hear any heckling? A. Yes.
* #* * #* e *

(T. 123):

Q. How long did you march in this definite circle, with
these five defendants, with these signs, protesting the park’s
segregation policy, before the five defendants and you en-
tered Glen Echo Park? A. I don’t know.

Q. Would you give us your best estimate on that, please?
A. Maybe an hour or maybe longer.

#* #* #* #* #* #*

(T. 125) :
EXAMINATION BY THE COURT

By Judge Pugh:
Q. Was the heckling a loud noise? A. Yes.

Q. How many people were in it? A. I don’t know, but
the merry-go-round was almost surrounded.

* * * * * #*




-

—& s = = =L T L T

ApPx. 6

(T.126):

Q. Why didn’t you go with one or two people, instead
of forty? What was the idea of going out there in large
numbers? A. There was a possibility that it was segre-
gated.

Q. Well you all anticipated that there would be some
trouble; didn’t you? A. Yes.

* * #* # # *®
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MRg. Justice FRANKFURTER delivered the opinion of the
Court.

This litigation challenges the validity, under the
United States Constitution, of Local Act No. 140, passed
by the Legislature of Alabama in 1957, redefining the
boundaries of the City of Tuskegee. Petitioners, Negro
citizens of Alabama who were, at the time of this redis-
tricting measure, residents of the City of Tuskegee,
brought an action in the United States District Court for
the Middle District of Alabama for a declaratory judg-
ment that Act 140 is unconstitutional, and for an injune-
tion to restrain the Mayor and officers of Tuskegee and
the officials of Macon County, Alabama, from enforeing
the Act against them and other Negroes similarly situated.
Petitioners’ claim is that enforcement of the statute,
which alters the shape of Tuskegee from a square to an
uncouth twenty-eight-sided figure, will constitute a dis-
erimination against them in violation of the Due Process
and Equal Protection Clauses of the Fourteenth Amend-
ment to the Constitution and will deny them the right to
vote in defiance of the Fifteenth Amendment.

The respondents moved for dismissal of the action for
failure to state a claim upon which relief could be granted
and for lack of jurisdiction of the District Court. The
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court granted the motion, stating, “This Court has no
control over, no supervision over, and no power to change
any boundaries of municipal corporations fixed by a duly
convened and elected legislative body, acting for the
people in the State of Alabama.” 167 F. Supp. 405, 410.
On appeal, the Court of Appeals for the Fifth Circuit,
affirmed the judgment, one judge dissenting. 270 F. 2d
594. We brought the case here since serious questions
were raised concerning the power of a State over its
municipalities in relation to the Fourteenth and Fifteenth
Amendments. 362 U. S. 916.

At this stage of the litigation we are not concerned with
the truth of the allegations, that is, the ability of peti-
tioners to sustain their allegations by proof. The sole
question is whether the allegations entitle them to make
good on their claim that they are being denied rights
under the United States Constitution. The complaint,
charging that Act 140 is a device to disenfranchise Negro
citizens, alleges the following facts: Prior to Act 140 the
City of Tuskegee was square in shape; the Act trans-
formed it into a strangely irregular twenty-eight-sided
figure as indicated in the diagram appended to this
opinion. The essential inevitable effect of this redefini-
tion of Tuskegee's boundaries is to remove from the city
all save only four or five of its 400 Negro voters while not
removing a single white voter or resident. The result of
the Act is to deprive the Negro petitioners discriminatorily
of the benefits of residence in Tuskegee, including inter
alia, the right to vote in municipal elections.

These allegations, if proven, would abundantly estab-
lish that Act 140 was not an ordinary geographic redis-
tricting measure even within familiar abuses of gerry-
mandering. If these allegations upon a trial remained
uncontradicted or unqualified, the conclusion would be
irresistible, tantamount for all practical purposes to a
mathematical demonstration, that the legislation is solely
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concerned with segregating white and colored voters by
fencing Negro citizens out of town so as to deprive them
of their pre-existing municipal vote.

It is difficult to appreciate what stands in the way of
adjudging a statute having this inevitable effect invalid
in light of the principles by which this Court must judge,
and uniformly has judged, statutes that, howsoever spe-
ciously defined, obviously diseriminate against colored
citizens. “The [Fifteenth] Amendment nullifies sophisti-
cated as well as simple-minded modes of diserimination.”
Lane v. Wilson, 307 U. S. 268, 275.

The complaint amply alleges a claim of racial diserim-
ination. Against this claim the respondents have never
suggested, either in their brief or in oral argument, any
countervailing municipal funetion which Act 140 is de-
signed to serve. The respondents invoke generalities
expressing the State’s unrestricted power—unlimited, that
is, by the United States Constitution—to establish,
destroy, or reorganize by contraction or expansion its
political subdivisions, to wit, cities, counties, and other
local units. We freely recognize the breadth and impor-
tance of this aspect of the State’s political power. To
exalt this power into an absolute is to misconceive the
reach and rule of this Court’s deecisions in the leading case
of Hunter v. Pittsburgh, 207 U. 8. 161, and related cases
relied upon by respondents.

The Hunter case involved a claim by citizens of
Allegheny, Pennsylvania, that the General Assembly of
that State could not direct a consolidation of their
city and Pittsburgh over the objection of a majority of
the Allegheny voters. It was alleged that while Al-
legheny already had made numerous civie improvements,
Pittsburgh was only then planning to undertake such
improvements, and that the annexation would therefore
greatly increase the tax burden on Allegheny residents.
All that the case held was (1) that there is no implied
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contract between a ecity and its residents that their
taxes will be spent solely for the benefit of that city,
and (2) that a citizen of one municipality is not de-
prived of property without due process of law by being
subjected to increased tax burdens as a result of the
consolidation of his city with another. Related cases,
upon which the respondents also rely, such as Trenton
v. New Jersey, 262 U. 8. 182; Pawhuska v. Pawhuska
0il Co., 250 U. 8. 394; and Laramie County v. Albany
County, 92 U. 8. 307, are far off the mark. They
are authority only for the principle that no constitu-
tionally protected contractual obligation arises between
a State and its subordinate governmental entities solely
as a result of their relationship.

In short, the cases that have come before this Court
regarding legislation by States dealing with their politi-
cal subdivisions fall into two classes: (1) those in which
it is claimed that the State, by virtue of the prohibition
against impairment of the obligation of contract (Art. I,
§ 10) and of the Due Process Clause of the Fourteenth
Amendment, is without power to extinguish, or alter the
boundaries of, an existing municipality; and (2) in which
it is claimed that the State has no power to change the
identity of a municipality whereby citizens of a pre-exist-
ing municipality suffer serious economic disadvantage.

Neither of these elaims is supported by such a specific
limitation upon State power as confines the States under
the Fifteenth Amendment. As to the first category, it
is obvious that the creation of municipalities—clearly a
political act—does not come within the coneeption of a
contract under the Dartmouth College case. 4 Wheat.
518. As to the second, if one principle clearly emerges
from the numerous decisions of this Court dealing with
taxation it is that the Due Process Clause affords no im-
munity against mere inequalities in tax burdens, nor does
it afford protection against their increase as an indirect
consequence of a State's exercise of its political powers.
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Particularly in dealing with claims under broad pro-
visions of the Constitution, which derive content by an
interpretive process of inclusion and exclusion, it is
imperative that generalizations, based on and qualified by
the conerete situations that gave rise to them, must not
be applied out of context in disregard of variant con-
trolling facts. Thus, a correct reading of the seemingly
unconfined dicta of Hunter and kindred cases is not that
the State has plenary power to manipulate in every con-
ceivable way, for every conceivable purpose, the affairs of
its municipal corporations, but rather that the State's
authority is unrestrained by the particular prohibitions
of the Constitution considered in those cases.

The Hunter opinion itself intimates that a state legis-
lature may not be omnipotent even as to the disposition of
some types of property owned by municipal corporations,
207 U. S., at 178-181. Further, other cases in this Court
have refused to allow a State to abolish a municipality,
or alter its boundaries, or merge it with another city,
without preserving to the creditors of the old city some
effective recourse for the collection of debts owed them.
Shapleigh v. San Angelo, 167 U. S. 646; Mobile v. Watson,
116 U. S. 289; Mount Pleasant v. Beckwith, 100 U. S.
514; Broughton v. Pensacola, 93 U. 8. 266. For example,
in Mobile v. Watson the Court said:

“Where the resource for the payment of the bonds
of a municipal corporation is the power of taxation
existing when the bonds were issued, any law which
withdraws or limits the taxing power and leaves no
adequate means for the payment of the bonds is for-
bidden by the Constitution of the United States, and
is null and void.” Mobile v. Watson, supra, 116
U. 8., at 305.

This line of authority conclusively shows that the Court
has never acknowledged that the States have power to
do as they will with municipal corporations regardless of



6 GOMILLION ». LIGHTFOOT.

consequences. Legislative control of muniecipalities, no
less than other state power, lies within the scope of rele-
vant limitations imposed by the United States Constitu-
tion. The observation in Graham v. Folsom, 200 U. 8.
248, 253, becomes relevant: “The power of the State to
alter or destroy its corporations is not greater than the
power of the State to repeal its legislation.” In that case,
which involved the attempt by state officials to evade the
collection of taxes to discharge the obligations of an
extinguished township, Mr. Justice McKenna, writing for
the Court, went on to point out, with reference to the
Mount Pleasant and Mobile cases:

“It was argued in those cases, as it is argued in this,
that such alteration or destruction of the subordinate
governmental divisions was a proper exercise of legis-
lative power, to which creditors had to submit. The
argument did not prevail. It was answered, as we
now answer it, that such power, extensive though it
is, is met and overcome by the provision of the Con-
stitution of the United States which forbids a State
from passing any law impairing the obligation of
contracts. . . .” 200 U. S., at 253-254.

If all this is so in regard to the constitutional protec-
tion of contracts, it should be equally true that, to para-
phrase, such power, extensive though it is, is met and
overcome by the Fifteenth Amendment to the Constitu-
tion of the United States, which forbids a State from
passing any law which deprives a citizen of his vote
beeause of his race. The opposite conclusion, urged upon
us by respondents, would sanction the achievement by a
State of any impairment of voting rights whatever so long
as 1t was cloaked in the garb of the realignment of politi-
cal subdivisions. “It is inconceivable that guaranties
embedded in the Constitution of the United States may
thus be manipulated out of existence.” Frost & Frost
Trucking Co. v. Railroad Commission of California, 271
U. S. 583, 594.
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The respondents find another barrier to the trial of this
case in Colegrove v. Green, 328 U. S. 549. In that case
the Court passed on an Illinois law governing the arrange-
ment of congressional districts within that State. The
complaint rested upon the disparity of population between
the different districts which rendered the effectiveness of
each individual’'s vote in some districts far less than in
others. This disparity came to pass solely through shifts
in population between 1901, when Illinois organized its
congressional districts, and 1946, when the complaint was
lodged. During this entire period elections were held
under the districting scheme devised in 1901. The Court
affirmed the dismissal of the complaint on the ground that
it. presented a subject not meet for adjudication.* The
decisive facts in this case, which at this stage must be
taken as proved, are wholly different from the considera-
tions found controlling in Colegrove.

That case involved a complaint of discriminatory
apportionment, of congressional districts. The appellants
in Colegrove complained only of a dilution of the strength
of their votes as a result of legislative inaction over a
course of many years. The petitioners here complain
that affirmative legislative action deprives them of their
votes and the consequent advantages that the ballot
affords. When a legislature thus singles out a readily
isolated segment of a racial minority for special diserim-
inatory treatment, it violates the Fifteenth Amendment.
In no case involving unequal weight in voting distribution
that has come before the Court did the decision sanction a
differentiation on racial lines whereby approval was given
to unequivocal withdrawal of the vote solely from colored
citizens. Apart from all else, these considerations lift this

*Soon after the decision in the Colgrove case, Governor Dwight H.
Green of Illinois in his 1947 biennial message to the legislature recom-
mended a reapportionment. The legislature immediately responded,
1947 TlI. Sess. Laws, p. 879, and in 1951 redistricted again. 1951 TI1.
Sess. Laws, p. 1924,
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controversy out of the so-called “political” arena and into
the conventional sphere of constitutional litigation.

In sum, as Mr. Justice Holmes remarked, when dealing
with a related situation, in Nizon v. Herndon, 273 U. S.
536, 540, “Of course the petition concerns political action,”
but “The objection that the subject matter of the suit
is political is little more than a play upon words.” A
statute which is alleged to have worked unconstitutional
deprivations of petitioners’ rights is not immune to attack
simply because the mechanism employed by the legisla-
ture is a redefinition of municipal boundaries. According
to the allegations here made, the Alabama Legislature has
not merely redrawn the Tuskegee city limits with ineci-
dental inconvenience to the petitioners; it is more accurate
to say that it has deprived the petitioners of the municipal
franchise and consequent rights and to that end it has
incidentally changed the city’'s boundaries. While in form
this is merely an act redefining metes and bounds, if the
allegations are established, the inescapable human effect
of this essay in geometry and geography is to despoil
colored citizens, and only colored citizens, of their there-
tofore enjoyed voting rights. That was not Colegrove v.
Green.

When a State exercises power wholly within the domain
of state interest, it is insulated from federal judicial
review, But such insulation is not carried over when
state power is used as an instrument for circumventing
a federally protected right. This prineiple has had many
applications. It has long been recognized in cases which
have prohibited a State from exploiting a power acknowl-
edged to be absolute in an isolated context to justify the
imposition of an “unconstitutional condition.” What the
Court has said in those cases is equally applicable here,
viz., that “Acts generally lawful may become unlawful
when done to accomplish an unlawful end, United States
v. Reading Co., 226 U. S. 324, 357, and a constitutional
power cannot be used by way of condition to attain an
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unconstitutional result.” Western Union Telegraph Co.
v. Foster, 247 U. S. 105, 114. The petitioners are entitled
to prove their allegations at trial.

For these reasons, the prineipal eonclusions of the Dis-
trict Court and the Court of Appeals are clearly erroneous
and the decision below must be

Reversed.

Mg. Justice Doucras, while joining the opinion of the
Court, adheres to the dissents in Colegrove v. Green, 328
U. S. 549, and South v. Peters, 339 U. S. 276.

APPENDIX.

Cuart SHOWING TUSKEGEE, ALABAMA, BEFORE AND AFTER AcT 140
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(The entire area of the square comprised the city prior to Aet
140. The irregular black-bordered figure within the square repre-
sents the post-enactment city.)
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Mg. Justice WHITTAKER, concurring.

I concur in the Court’s judgment, but not in the whole
of its opinion. It seems to me that the decision should
be rested not on the Fifteenth Amendment, but rather on
the Equal Protection Clause of the Fourteenth Amend-
ment to the Constitution. I am doubtful that the aver-
ments of the complaint, taken for present purposes to be
true, show a purpose by Act 140 to abridge petitioner’s
“right . . . to vote,” in the Fifteenth Amendment sense.
It seems to me that the “right . . . to vote” that is guar-
anteed by the Fifteenth Amendment is but the same
right to vote as is enjoyed by all others within the same
election precinet, ward or other political division. And,
inasmuch as no one has the right to vote in a political
division, or in a local election concerning only an area
in which he does not reside, it would seem to follow that
one’s right to vote in Division A is not abridged by a
redistricting that places his residence in Division B if he
there enjoys the same voting privileges as all others in that
Division, even though the redistricting was done by the
State for the purpose of placing a racial group of citizens
in Division B rather than A.

But it does seem clear to me that accomplishment of a
State’s purpose—to use the Court’s phrase—of “fencing
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Negro citizens out of”” Division A and into Division B is
an unlawful segregation of races of ecitizens, in violation
of the Equal Protection Clause of the Fourteenth Amend-
ment, Brown v. Board of Education, 347 U. S. 483; Cooper
v. Aaron, 358 U. 8. 1; and, as stated, I would think the
decision should be rested on that ground—which, inci-
dentally, clearly would not involve, just as the cited cases
did not involve, the Colegrove problem.
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In THE

Supreme Court of the United States

October Term, 1960
WOs ceonciiosiens

e —
Jax~erre Hostox, et al.,
Petitioners,
_v._

STATE oF LOUISIANA

et

PETITION FOR WRIT OF CERTIORARI TO THE
SUPREME COURT OF LOUISIANA

Petitioners pray that a writ of certiorari issue to review
the judgment of the Supreme Court of Louisiana entered
in the above-entitled case on October 5, 1960.

Citations to Opinions Below

The opinions below are not reported. The Nineteenth
Judicial District Court, State of Louisiana, Parish of East
Baton Rouge, rendered an oral opinion which is set forth
in the Statement, infra, page 6. The Supreme Court of
Louisiana entered a brief handwritten opinion which is also
set forth, infra, pages 10-11.

Jurisdietion

The judgment of the Supreme Court of Louisiana was
entered on October 5, 1960. The jurisdiction of this Court
is invoked under 28 U.S.C., §1257(3), petitioners claiming
rights, privileges and immunities under the Fourteenth
Amendment to the Constitution of the United States.




Questions Presented

Petitioners, Negro students, sat down and sought food
service at a lunch counter which served only white people
in a public establishment which welcomed their trade with-
out racial diserimination at all counters but that lunch
counter; for this they were arrested and convicted under
the provisions of a law proseribing conduet “in such a
manner as to unreasonably disturb or alarm the publie”;
and there was no evidence of any disorder, disturbance of
the peace, or public alarm. Under the circumstances, were
petitioners deprived of rights protected by the:

1. due process clause of the Fourteenth Amendment in
that they were convicted on a record barren of any evidence
of guilt;

2. due process clause of the Fourteenth Amendment in
that they were convicted under a penal provision which was
so indefinite and vague as to afford no ascertainable stand-
ard of criminality;

3. due process and equal protection clauses of the Four-
teenth Amendment to the United States Constitution in
that they were arrested and convicted to enforce racial
diserimination;

4. due process clause of the Fourteenth Amendment, as
that clause incorporates First Amendment type protection
of liberty of expression?



Statutory and Constitutional Provisions Involved

1. The Fourteenth Amendment to the Constitution of
the United States.

2. The Louisiana statutory provision involved is LSA-
R.5. 14:103:

“Disturbing the peace is the doing of any of the fol-
lowing in such a manner as would foreseeably disturb
or alarm the public:

(1) Engaging in g fistic encounter; or

(2) Using of any unnecessarily loud, offensive, or
insulting language; or

(3) Appearing in an intoxieated condition; or

(4) Engaging in any act in a violent and tumultuous
manner by three or more persons; or
{0) Holding of an unlawful assembly; or
(6) Interruption of any lawful assembly of people;
. or
(7) Commission of any other act in such a manner
as {o unreasonably disturb or alarm the publie.

Whoever commits the erime of disturbing the peace
" shall be fined not more than one hundred dollars, or
imprisoned for not more than ninety days, or both.” -




Statement

This is one of three petitions® filed here this day involving
cases decided on identical grounds by the Supreme Court
of Louisiana on October 5, 1960. The questions presented
are identical and the factual situations from which they
stem are in relevant particulars almost entirely the same.
In each criminal prosecution, the State of Louisiana, ini-
tially acting through Captail Robert Weiner of the Baton
Rouge City Police and other police officials including, on
one occasion a major of the police and on another oceasion
the Chief, arrested petitioners, who were students at South-
ern University, for violating a state statute, LSA-R.S.
14:103(7), which makes criminal “any other act” committed
“in such a manner as to unreasonably disturb or alarm the
public.” Petitioners in each case, respectively, merely re-
quested nonsegregated service at three different public
lunch counters in stores where otherwise they were welcome
as customers. No disturbances in fact occurred in any of
the three cases. Petitioners in each case were tried on
criminal informations which disclosed their race and were
convicted and sentenced to imprisonment of four months,
three month of which might be suspended upon payment of
a fine of $100.00 and costs.

On March 28, 1960 petitioners in the instant case, Negro
students at Southern University (RT 1, 2),* were present
as customers in Kress’s store in Baton Rouge. It is “cus-

! The other two petitions seek review of the following decisions
of the Supreme Court of Louisiana; State of Lowisiana v. John B.
Garner, et al., Nos, 45,214 and 45,338; State of Louisiana v. Mary
Briscoe, et al., Nos. 45,336 and 45,212,

24RT” refers to the trial record and application for review
thereof. “RQ” refers to the record on the motion to quash and
application for review thereof.



5

tomary that white and colored [persons] all come into
Kréss[’s] Store and make other purchases at the same
counters at the same time” (RT 13), but Kress in Baton
Rouge maintains separate lunch counter facilities for Ne-
groes and whites (RT 12). “That’s the custom of [the]
store” (RT 17). There were no signs indicating it (RT
14), but the store’s rule requiring racial segregation at the
lunch counter was said to have been communicated to peti-
tioners by the waitresses and stewards (RT 14). The mana-
ger stated that petitioners should have known of it by cus-
toms and by noticing “that the colored people were being
served at the counter across the store” (RT 14).

Petitioners did not “do anything other than sit at this
cafe counter seat that [the manager| would consider would
be disturbing the peace” (RT 15).

In this case, as in the Briscoe and Garner cases filed this
day, petitioners were arrested by Captain Weiner of the
Baton Rouge police (RT 18). On this occasion he was
accompanied by the Chief of Police who ordered the ar-
rests (RT 18).

Captain Weiner was asked (RT 19):

“Did these defendants do anything other than sit at
these particular cafe counter seats that you would
consider disturbing the peace or in violation of any
law?”

He replied (RT 20):

“Well, other than the fact that one of them men-
tioned something about the ice water nothing else was
said.”

* * * #* *

“Q. How were they disturbing the peace. A. By

sitting there.
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“Q. By sitting there? A. That’s right.

* * * * *

“Q. And that is because they were members of the
negro race! A. That was because that place was re-
served for white people.”

The informations filed against petitioners disclosed their
race by the notation “(CF)” or “(CM),” (RT 1, 2), i.e,
colored female or colored male.

After motions to quash and assertions of various con-
stitutional defenses under the Fourteenth Amendment to
the Constitution of the United States, set forth in detail
wfra, pages 7-9, a trial was had and on the evidence set
forth above petitioners were convicted. Following the close
of the testimony, the trial judge rendered an oral opinion
(RT 22-23) :

“The evidence in this case put on by the State is not
disputed and it is to this effect, that these accused
were in Kress’ store in Baton Rouge on the date
alleged in the bill of information and that they took
seats at the lunch counter which by eustom had been
reserved for white people only. They were advised by
an employee of that store, or by the manager, that
they would be served over at the other counter which
was reserved for colored people. They did not accept
that invitation; they remained seated at the counter
which by custom had been reserved for white people.
The officers were called and the officers talked to these
accused, or some of them, and the defendants continued
to remain seated at this particular counter. That testi-
mony is uncontradicted, and, in the opinion of the
Court, the action of these accused on this occasion was
a violation of Louisiana Revised Statutes, Title 14,
Section 103, Article 7, in that the act in itself, their
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sitting there and refusing to leave when requested to,
was an act which foreseeably could alarm and disturb
the publie, and therefore was a violation of the Statute
that I have just mentioned. I, accordingly, find each
and every one of them guilty as charged, having been
convinced beyond a reasonable doubt of their guilt.”

Motion for new trial was made and denied. Application
for writs of certiorari, mandamus and prohibition was
filed in the Supreme Court of Louisiana and denied (RT
37). Application for stay of execution for 60 days was
granted by the Chief Justice of the Louisiana Supreme
Court on October 7, 1960, which was later extended until
January 6, 1961.

How the Federal Questions Are Presented

The federal questions sought to be reviewed here were
raised in the court of first instance (the Nineteenth Judicial
Distriet Court, Division A) on April 27, 1960, by peti-
tioners’ timely motion to quash the information (RQ 7-10).
In this motion, aside from variously alleging that the in-
formation charged no offense under Louisiana’s “disturb-
ing the peace” statute, petitioners averred (RQ 8):

5. That if said Statute, LSA-R. S. 14:103 of 1950,
as amended, does embrace within its terms and mean-
ings that “the defendants’ mere refusal to move from
a cafe counter seat when ordered to do so by an agent
or any other person or persons of the said Kress’
Store constitutes a disturbance of the peace,” then,
and in that event said Statute, LSA-R. S. 14:103, is
unconstitutional, in that, it deprives your defendants
of their privileges, immunities and/or liberties, with-
out due process of law and denies them the equal pro-
tection of the laws guaranteed by the Fourteenth (14th)
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Amendment to the Constitution of the United States
of America.

6. That while the arrests and charges were for
“DistursiNg THE Pracgr,” there was not a disturbance
of the peace, except for the activity in which defendants
engaged to protest segregation, and that the use of the
criminal process in such a situation denies and deprives
the defendants of their rights, privileges, immunities
and liberties guaranteed your defendants, each, citizens
of the United States, by the Fourteenth (14th) Amend-
ment to the Constitution of the United States of
America.

The motion was argued, submitted and denied on April
29, 1960, to which ruling petitioners objected, reserved a
formal bill of exceptions and gave written notice of their
intention to apply to the State Supreme Court for writs
of certiorari, mandamus and prohibition (RQ 12, 14). The
bill of exceptions was signed by the trial judge on May 6
(RQ 16) and this application, which was presented to the
Supreme Court of Louisiana on the same day (RQ 17-21),
urged (RQ 18, 19):

3. That while the arrests and charges were for
“DisTurBING THE PrAce,” there was not a disturbance
of the peace, except for the activity in which relators
engaged to protest racial segregation and that the use
of the criminal process in such a situation denies and
deprives the relators of their rights, privileges, immu-
nities and liberties guaranteed to them, each, citizens
of the United States, by the Fourteenth Amendment
to the Constitution of the United States of America.

4. That the refusal of your relators to move from
a cafe counter seat at Kress’ Store in obedience
of an order by an agent thereof is not a crime em- °
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braced within the terms and meanings of LSA-R. S,
14:103(7) of 1950, as amended, and if said act is a
crime within the terms and meaning of said Statute,
then and in that event, said Statute is sufficiently vague
to render it unconstitutional on its face, thus, depriving
your relators of their rights, privileges, immunities
and/or liberties without due process of law and denies F
them the equal protection of the law guaranteed by
the Fourteenth Amendment to the Constitution of the
United States of America.

L] * ¥ * *

6. That, thus, the relief which your relators seek
herein under the Application for Writs of Certiorari,
Mandamus and Prohibition, should he granted by this :
Honorable Court, in that the Statute and Bill of In- i
formation under which your relators are charged, both,
are insufficient to charge a crime, otherwise your rela-
tors be deprived of due process of law and the equal

~ protection of the laws guaranteed by the Fourteenth
Amendment to the Constitution of the United States
- of America.

This application for writs of certiorari, mandamns and
prohibition was denied on May 9 with a nofation that “Re-
lators have an adequate remedy under our Supervisory
Jurisdietion in the event of a conviction” (BQ 27). There-
after, petitioners applied for and were summarily denied
a rehearing on May 24 (RQ 28-29, 32).

Petitioners’ case came on for trial on June 2, 1960, at
which time their counsel stated for the record that “he
would like to renew all reservations and motions previously
filed, all notices previously given, and all bills of exceptions
previously taken” (RT 4).
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Petitioners were found “guilty as charged” (RT 3) and,
on June 5, they filed a motion for new trial which alleged,
wmter alia (RT 29):

That the said verdict is contrary to the law and
evidence in that it is repugnant to and in violation of
Article 1, Sections 2 and 3 of the Constitution of Louisi-
ana of 1921, and also repugnant to and in violation of
the First and Fourteenth Amendments to the Constitu-
tion of the United States; that said verdict deprives
the said defendants of their freedom of speech, liber-
ties, privileges, immunities, due process and equal pro-
tection of the law as guaranteed by the provisions of
the Constitution of the State of Louisiana and of the
United States of America, respectively.

This motion was denied (RT 4) and petitioners filed forth-
with a bill of exceptions, renewing all reservations, mo-
tions and bills of exceptions previously taken (RT 6-7).

Thereafter, on July 19, 1960, petitioners applied to the
Supreme Court of the State for writs of certiorari, pro-
hibition and mandamus (RT 24-27) which incorporated by
reference their previous applications for such writs (RT
24) and also urged that the verdiet and sentence of the trial
court “are repugnant to and in violation of . . . the First
and Fourteenth Amendments to the Constitution of the
United States, depriving relators of their freedom of speech,
liberties, privileges, immunities, due process and equal pro-
tection of the laws as constitutionally guaranteed all citizens
of Louisiana and of the United States” (RT 25).

The Supreme Court of Louisiana denied this applica-
tion on October 5, 1960, stating (RT 37):

Writs refused.
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This Court is without jurisdiction to review facts in
criminal cases. See Art. 7, Sec. 10, La. Constitution of
1921.

The rulings of the distriet judges on matters of law
are not erroneous. See Town of Pontchatoula v. Bates,
173 La., 824, 138 So., 851.

Reasons for Granting the Writ
Il

The Decision Below Conflicts With Decisions of This

Court on Important Issues Affecting Federal Constitu-
tional Rights.

A.

The decision below affirms a eriminal conviction based
upon no evidence of guilt and, therefore, conflicts with
this Court’s decision in Thompson v. City of Louisville,

362 U. S. 199,

The trial court reached the following conclusion on the

evidence presented at trial, which is detailed in the State-
ment of Facts, supra:

“That testimony is uncontradicted, and, in the opin-
ion of the Court, the action of these accused on this
occasion was a violation of Louisiana Revised Statutes,
Title 14, Section 103, Article 7, in that the act in itself,
their sitting there and refusing to leave when re-
quested to, was an act which foreseeably could alarm
and disturb the publie, and therefore was a violation
of the Statute that I have just mentioned. I, accord-
ingly, find each and every one of them guilty as
charged, having been convinced beyond a reasonable
doubt of their guilt” (RT 22-23).

It is submitted that none of the evidence presented af-

fords any basis for this conclusion and determination of
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guilt, if any conventional meaning is given to the words of
the statute.®

It will be noted that there is no finding that petitioners’
actions did in fact disturb or alarm the publie, but only
that they “foresecably could alarm and disturb the public.”
The Supreme Court of Louisiana apparently regarded it-
self as inhibited from re-examining the factual basis for
the determination of guilt,* but under traditional principles
this Court makes its “own independent examination of the
record” where facts and constructions are determinative
of federal constitutional rights. Napue v. Illinois, 360 U.S.
264, 271, 272.°

The record simply shows that petitioner, Negroes, peace-
fully took seats at a lunch counter which served only white
people and requested serviece; that the store manager (who
was seated at the counter eating) advised the waitress to
offer petitioners service at a counter across the aisle which
served Negroes; that they remained seated at the counter;
that the manager finished his meal and then telephoned
the police because he “feared that some disturbance might
oceur . . . because it isn’t customary for the two races
to sit together and eat together” (RT 11). There was no

3 In pertinent part the statute provides:
“Disturbing the peace is the doing of any of the following in
such a manner as would foreseeably disturb or alarm the public:
* * #* * *

(7) Commission of any other act in such a manner as to un-
reasonably disturb or alarm the publie.”

* See opinion below, RT 33.

51t is well settled that this Court will “decide for itself facts or
constructions upon which federal constitutional issues rest”; Napue
v. Illinois, above. See Spano v. New York, 360 U.S. 315, 316;
Norris v. Alabama, 294 U.8, 587 ; Niemotko v. Maryland, 340 U.S.
268, 271; and the many cases collected in Napue, at 360 U.S. 264,
272, note 4.
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argument or altercation; the manager insisted in his testi-
mony that petitioners were not “requested” to move to the
other counter (RT 11), and also that “As I stated before,
we did not refuse to serve them. We merely advised them
they would be served on the other side of the store” (RT
15). This uncontradicted testimony that petitioners were
not ordered to leave by any employee of the store is clearly
at variance with the criminal accusation (information)
which alleged that petitioners “refused to move from g
cafe counter seat at Kress’ store at North Third Street and
Main Street, Baton Rouge, Louisiana, after having been
ordered to do so by the agent of Kress Store” (RT 1). The
police chief, along with police Captain Wiener, arrived
in the store and then proceeded to the counter where re-
gpondents were seated, ordered them to leave, and ordered
them placed under arrest when they did not do so (RT 18).
Captain Wiener testified that petitioners did nothing else
that he regarded as disturbing the peace exeept “sitting
there' at the white counter (RT 19-20).

There is no evidence that any customer in the store
complained about or objected to petitioners’ presence at
the white lunch counter; no testimony that the disturbance
which the manager “feared . . . might oceur” actually ever
did oceur or even that there was any imminent danger of
a disturbance,

Thus this case is like Thompson v. City of Louisville,
362 U.S. 199, and should have been decided on the same
principles applied in that case. In the Thompson case the
petitioner had been convicted of disorderly eonduet and
loitering. The evidence showed essentially that the peti-
tioner had been out on the dance floor of a cafe alone for
about half an hour awaiting a bus (on this the loitering
charge was based), and that when he was arrested for
loitering he argued with the police (on which the disorderly
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conduct charge was based). This Court held the convietions
void as having been based on no evidence and, therefore,
violative of the due process clause of the Fourteenth
Amendment. Here, as in Thompson, “there is no support
for these convictions in the record ... ” (362 U.S. at 204),
and, therefore, the convictions are “void as denials of due
process” (Ibid.). There is in the instant suit, as the Thomp-
son opinion reiterated, “no evidence whatever in the record
to support these convictions” (Ibid.). [J]ust as “convietion
upon a charge not made would be sheer denial of due proc-
ess,” so is it a violation of due process to convict and pun-
ish a man without evidence of his guilt” (Id. at 206).

The judgment below conflicts sharply with the law as this
Court declared it in Thompson. A full hearing, therefore,
should be granted so that this Court may consider the grave
constitutional issue posed by this contradiction.

B. Petitioners were convicted of a crime under the
provisions of a state statute which as applied to
convict them is so vague, indefinite, and uncertain
as to offend the due process clause of the Fourteenth
Amendment as construed in applicable decisions of

this Court.

The information filed in this case charges petitioners
with having violated “Article 103 (Section 7) of the
Louisiana Criminal Code” (R. 1). Subsection 7 of The
Statute invoked (LSA R.S. §14-103) prohibits the “Com-
mission of any other act in such a manner as to unreason-
ably disturb or alarm the public.” As is evident from the
discussion in the preceding section of this petition, no con-
ventional understanding of the meaning of the words of the
statute explaing or supports the determination of guilt on
the present record. Whether or not the statute has been
read by the Court below to give it any esoteric meaning
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whieh is not plain from a reading of the statute, it is plain
that it is unconscionably vague and indefinite.?

It may be observed that subsection 7, the catch-all part
of the law, has not been applied in this case in acecordance
with the maxim ejusdem generis, for petitioners were con-
victed even though they committed ne acts of the same
character as those specifically prohibited in the six specific
subsections, Tt is plain that petitioners did not (1) engage
“in a fistic encounter”, (2) use “any unnecessarily loud,
offensive, or insulting language”, (3) appear “in an in-
toxicated condition”, (4) engage “in any act in a violent and
tumultuous manner by three or more persons”, (5) hold “an
unlawful assembly”, or (6) interrupt “any lawful assembly
of people”, but they were nevertheless adjudged guilty.

Prior decisions of the Supreme Court of Louisiana do
nothing to elucidate how the diffuse command of the cateh-
all section 7 prohibits and makes criminal aets such as
petitioners’. The case cited by the Court below, Town of
Pontchatoula v. Bates, 173 La. 824, 138 So. 831 (1931),
states that “a disturbance of the peace may be created by
any act or conduct of a person which molests the inhabitants
in the enjoyment of that peace and quiet to which they are
entitled, or which throws into confusion things settled, or
which causes excitement, unrest, disquietude, or fear among
persons of ordinary, normal temperament.” On the other
hand, in the most recent decision of the Louisiana Supreme
Court dealing with this section, State v. Sanford, 203 La.
961, 14 So. 2d 778 (1943), the Court held that when

® The grammatical construction of subseetion 7, viz., “{o unres-
sonably disturb or alarm the publie”—opens the door to further
confusion and vagueness. Query: Is the act violated when the pub-
lic “unreagonably” hecomes disturbed or alarmed, or when an un-
reasonable aet disturbs or alarms the public? In any event the
record fails to show that anyone was disturbed or alarmed.
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Jehovah’s Witnesses were charged under subsection 7 with
having disturbed the peace by distributing literature in the
course of their activities, the conviction should be reversed
where the record indicated that they were “orderly and did
not tend to cause a disturbance of the peace.” In that case
the court expressed its view that if the statute were applied
to the activities in question it might be invalid for vague-
ness:

“. .. to construe and apply the statute in the way the
distriet judge did would seriously involve its validity
under our State Constitution, because it is well settled
that no act or conduct, however reprehensible, is a
crime in Louisiana, unless it is defined and made a
crime clearly and unmistakably by statute. . . . It is
our opinion that the statute is inapplicable to this case
because it appears that the defendants did not commit
any unlawful act or pursue an unlawful or disorderly
course of conduct which would tend to disturb the
peace” (14 So. 2d at 781).

Only when the statute is viewed in the light of the
arresting officers’ theory of the ecrime, namely that the
Negro petitioners committed a erime merely by sitting at
a lunch counter reserved for white people, does the real
basis of the arrest and conviction emerge. But such a con-
struction and application of the statute is unfair because
the statute gives no warning that petitioners’ mere act of
sitting at a lunch counter reserved for white people and
requesting food service is eriminally punishable.

Subsection 7 is so broad and vague that definition of the
actions which may be punished is effectively relegated to
the police, and ultimately to the Courts for ad hoc deter-
mination after the fact in every case. There is no readily
ascertainable standard of criminality or guilt.
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This Court has often held that criminal laws must define
crimes sought to be punished with sufficient particularity to
give fair notice as to what acts are forbidden. As the
Court held in Lanzetta v. New Jersey, 306 U.S. 451, 453,
“no one may be required at peril of life, liberty or property
to speculate as to the meaning of penal statutes. All are
entitled to be informed as to what erimes are forbidden.”
See also, United States v. L. Cohen Grocery, 255 U.S. 81,
89; Connally v. General Const. Co., 269 U.S. 385; Raley v.
Ohio, 360 U.S. 423. The statutory provision applied to
conviet petitioners in this case is so vague that it offends
the basic notions of fair play in the administration of
criminal justice that are embodied in the due process clause
of the Fourteenth Amendment.

Moreover, the statute punished petitioners’ protest
against racial segregation practices and customs in the
community; for this reason the vagueness is even more
invidious. When freedom of expression is involved the
principle that penal laws may not be vague must, if any-
thing, be enforced even more stringently. Cantwell v.
Connecticut, 310 U.S. 296, 308-311; Secuwll v. Virginia, 359
U.S. 344; Watkins v. United States, 354 U.S. 178; Herndon
v. Lowry, 301 U.S. 242, 261-264.

As this Court stated in Winters v. New York, 333 U.S.
507, 520, a case where the court invalidated a state law
applied to limit free expression on the grounds of vague-
ness: “Where a statute is so vague as to make a criminal
an innocent act, a convietion under it eannot be sustained”.
In this case the state has indiseriminately classified and
punished innocent actions as criminal. The result is an
arbitrary exercise of the state’s power which offends due
process. Wieman v. Updegraff, 344 U.S. 183, 191.




18

C. The decision below conflicts with prior decisions of
this Court which condemn racially discriminatory
administration of State criminal laws,

It is plain on the face of the record from the testimony
of the State’s own witnesses that petitioners were arrested
merely because they were Negroes and sought food service
at a lunch counter maintained for white persons. The
petitioners’ race was the only basis for the police officers’
command that they leave the seats which they occupied
at the lunch counter, and for the arrests which followed
failure to follow this command. Both the arrests and con-
victions rest on the theory that petitioners violated the
state law by their mere presence as Negroes, at the white
lunch counter. The criminal accusation itself specifically
identifies petitioners’ race.

As long ago as Gibson v. Mississippt, 162 U.S. 565, a
case involving a claim of diserimination in jury procedures,
this Court stated the broad proposition that racial dis-
crimination in the administration of eriminal laws violates
the Fourteenth Amendment. The court said at 162 U.S.
565, 591 :

“The guaranties of life, liberty, and property are for
all persons within the jurisdiction of the United States
or of any state, without diserimination against any
because of their race. Those guaranties, when their
violation is properly presented in the regular course
of proceedings, must be enforced in the courts, both
of the nation and of the state, without reference to
considerations based upon race. In the administration
of criminal justice no rule can be applied to one class
which is not application to all other classes. (Emphasis
supplied.)
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This Court has repeatedly struck down statutes and
ordinances which provided criminal penalties to enforce
racial segregation. Buchanan v. Warley, 245 U.S. 60;
Holmes v. City of Atlanta, 350 U.S. 879; Gayle v. Browder,
352 U.S. 903, affirming 142 F. Supp. 707 (M.D. Ala. 1956) ;
State Athletic Commission v. Dorsey, 359 U.S. 533, affirm-
ing 168 F. Supp. 149 (E.D. La. 1958), were all cases in
which eriminal laws used to maintain segregation were
invalidated. Cf. Evers v. Dwyer, 358 U.S. 202. Likewise,
in Yick Wo v. Hopkins, 118 U.S. 356, the Court nullified a
criminal prosecution under a statute which was fair on
its face but was being administered to effect a diserimina-
tion against a single ethnic group.

While it may be argued by the State that in this case
the racial discrimination against petitioners is beyond the
reach of the Fourteenth Amendment because it originated
with the decision of a “private entrepreneur” to establish
a “white-only” lunch counter in deference to local customs
and traditions, this is not dispositive of the case because
it is racial diserimination by agents of the State of Loui-
siana, i.e., the police, which affords the primary basis for
these prosecutions. It was the police officers acting as
law enforcement representatives of the State who com-
manded petitioners to leave their seats at the lunch counter
because petitioners were Negroes and the counter was
maintained for white people. It was the police officers
who arrested petitioners for failure to obey this command.
It was the public prosecutor who charged petitioners with
an offense, and it was the State’s judiciary that convicted
and sentenced them. Thus from the policeman’s order,
the conviction and punishment, the State was engaged in
enforcing racial segregation with all of its law enforce-
ment machinery.

This racial discrimination may fairly be said to be the
product of state action within the reach of the Fourteenth
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Amendment which “nullifies and makes void all State
legislation, and State action of every kind, which impairs
the privileges and immunities of citizens of the United
States, or which injures them in life, liberty or property
without due process of law, or which denies to any of
them the equal protection of the laws.” Civil Rights Cases,
109 U.S. 3, 11. As stated by the Court in Cooper v. daron,
358 U.S. 1, 17:

“Thus the prohibitions of the Fourteenth Amendment
extend to all action of the State denying equal pro-
tection of the laws; whatever the agency of the State
taking the action, ... [citing cases] ... ; or whatever
the guise in which it is taken, ... [citing cases].”

Just as judicial enforcement of racially restrictive
covenants was held to constitute state action in violation
of the Fourteenth Amendment in Shelley v. Kraemer, 334
U.S. 1, and Barrows v. Jackson, 346 U.S. 249, so in this
case judicial enforcement of a rule of racial segregation
in privately owned lunch counters operated as business
property opened up for use by the general public should
likewise be condemned.

Unlike Marsh v. Alabama, 326 U.S. 501, and Boynton v.
Virginia, U.Ss. , D L. ed. 2d 206, this is not a
“trespass” prosecution involving a collision of property
rights and personal rights, for it was the police officer’s
demand that petitioners leave their seats, based upon the
officer’s determination that they violated the law by their
very presence in the seats, that formed the basis for con-
viction.” There is no evidence that the proprietor or any

? But even if the case is measured in terms of criminal trespass
provisions like those in Marsh, supra, the language of the Court in
that case is apt. See p. 24, infra, and cases cited at that point.



21

of his employees demanded that petitioners leave the
premises. Neither did they request that the police make
such a demand.

Here petitioners, as welcome customers in a business
establishment open to the publie, sought to obtain food
service at a lunch counter set aside for white persons.
They were prevented from pursuing their peaceful re-
quests for service by the intervention of the police officers
bent upon enforeing racial segregation.

The police officer’s demand that petitioners leave their
seats because of the racial segregation customs and the
subsequent arrests based on this demand deprived peti-
tioners of the equal protection of the laws. A similar arrest
was said to be an illegal deprivation of civil rights by
police officers in Boman v. Birmingham Transit Co., 280
F. 2d 531, 533, note 1 (5th Cir. 1960), quoting from the
decision below sub nom. Boman v. Morgan (N.D. Ala.
1959, C.A. No. 9255), 4 Race Relations Law Reporter 1027,
1031 (otherwise unreported) :

“A charge of ‘a breach of the peace’ is one of broad
import and may cover many kinds of misconduct.
However, the Court is of the opinion that the mere
refusal to obey a request to move from the front to
the rear of a bus, unaccompanied by other acts con-
stituting a breach of the peace, is not a breach of the
peace. In as far as the defendants, other than the
Transit Company, are concerned, plaintiffs were in
the exercise of rights secured to them by law.

* * * #* *

“Under the undisputed evidence, plaintiffs acted in
a peaceful manner at all times and were in peaceful
possession of the seats which they had taken on
hoarding the bus. Such being the case, the police
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officers were without legal right to direct where they
should sit because of their color. The seating arrange-
ment was a matter between the Negroes and the
Transit Company. It is evident that the arrests at
the barn were based on the refusal of the plaintiffs
to comply with the request to move since those who
did move, though equally involved except as to
compliance, were not arrested.

“Under the facts in this case, the officers violated
the civil rights of the plaintiffs in arresting and im-
prisoning them. Ordinance 1487-F, and their ‘willful’
refusal to move when directed to do so, did not
authorize or justify their conduct.” (Emphasis sup-
plied.)

It is submitted that the use of the criminal laws of the
states to enforce racial segregation and discrimination
presents a grave challenge to the integrity of our system
of criminal justice in the United States. Because, un-
fortunately, arrests and convictions based upon racial con-
siderations are not uncommon,® it is all the more important
that this Court should exercise continued vigilance in
protecting civil rights in such cases. For this reason it
is submitted that this case presents a question of public
importance which merits plenary review by this Court.

D. The decision below conflicts with decisions of this
Court securing the Fourteenth Amendment right to
freedom of expression.

Petitioners were requesting service at public lunch
counters in establishments where their trade was welcome,
except that they were not permitted to sit at counters
reserved for white persons—and for this, and this alone,

# See 11, infra.
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they were arrested. Their presence at these counters ex-
pressed in Baton Rouge what thousands of other Negro
students have been manifesting throughout the nation—
dissatisfaction with being relegated to second class status
in public establishments which accept on an equal basis
their trade at all counters except lunch counters; there
racial segregation prevails.

As the motion to quash in each of these three cases stated,
“your defendants, each, in protest of the segregation laws
of the State of Louisiana, did . . . ‘sit in’ cafe counter
seat reserved for members or persons of the White race,
and for which activity your defendants, each, were
arrested...”.

The liberty secured by the due process clause of the
Fourteenth Amendment insofar as it protects free ex-
pression is hardly limited to verbal utterances. It covers
picketing, Thornhill v. Alabama, 310 U.S. 88; free distribu-
tion of handbills, Martin v. Struthers, 319 U.S. 141; display
of motion pictures, Burstyn v. Wilson, 343 U.S. 495; join-
ing of associations, N.4.4.C.P. v. Alabama, 357 U.S. 449;
the display of a flag or symbol, Stromberg v. California,
283 U.S. 359. What has become known at a “sit in” is a
different but obviously well understood symbol, a meaning-
ful method of communication.

These “sit ins” occurred in places entirely open to the
public and to petitioners as well. That the premises were
privately owned should not detract from the high constitu-
tional position which such free expression deserves. This
is hardly a case involving, for example, expression of
views in a private home or other restricted area private in
nature, The establishment here, as in the other two peti-
tions presented today, were open to the public and the
patronage of the publie, including that of Negroes was
sought.
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Marsh v. Alabama, 326 U.S. 501, 506, rejected argument
that being present upon private property per se divests a
person of the constitutional right of free expression:

Ownership does not always mean absolute dominion.
The more an owner, for his advantage, opens up his
property for use by the public in general, the more do
his rights become circumscribed by the statutory and
constitutional rights of those who use it. ...

In that case, therefore, this Court held unconstitutional
convictions of Jehovah’s Witnesses for trespass for prosel-
ytizing on private property of a company town. See also,
Republic Aviation Corp. v. National Labor Relations Board,
324 U.S. 793, 801, note 6; National Labor Relations Board
v. Babcock and Wilcoxz Co., 351 U.S. 105, 112; United Steel-
workers v. National Labor Relations Board, 243 F. 2d 593,
598 (D.C. Cir. 1956), rev. on other grounds, 357 U.S. 357;
People v. Barisi, 193 Mise. 934, 86 N.Y.S. 2d 277, 279
(1948) ; Freeman v. Retail Clerks Union, 45 Lab. Rel. Ref.
Man. 2334 (Wash. Super. Ct. 1959).

These decisions, of course, are manifestations of the
fundamental view, stated in Munn v. Illinois, 94 U.S. 113,
126, that “when . . . one devotes his property to a use in
which the public has an interest, he, in effect, grants to
the public an interest in that use, and must submit to be
controlled by the public for the common good, to the extent
of the interest he has thus created. . ..”

Although in the case now at bar there was no evidence
of anything remotely resembling breach of the peace,
Cantwell v. Connecticut held in invalidating a conviction
for inciting breach of the peace, “obvious is it that a state
may not unduly suppress free communication of views,
religious or other, under the guise of conserving desirable
conditions.” 310 U.S. 296, 308. “Here,” Justice Roberts
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wrote, “we have a situation analogous to a convietion under
a statute sweeping in a great variety of conduct under u
general and indefinite characterization, and leaving to the
executive and judicial branches too wide a discretion 1n 1ts
application.” Id. at 308. Therefore, “. .. in the absence ot
a statute narrowly drawn to define and pumsh specihe
conduct as constituting a clear and present danger tu a
substantial interest of the State, the petitioner’s communi-
cation, considered in the light of the constitutional
guaranties, raised no such clear and present menace to
public peace and order as to render him liable to conviction
of the common law offense in question,” Id. at 311.

Indeed, in the Cantwell case there was evidence that
defendants’ acts had provoked some hostility. That is not
the situation in the instant case. But even if petitioners
here had stirred unrest by their demonstration, this is
precisely the type of expression that the freedom of speech
guarantee of the Constitution is supposed to protect.

Terminiello v. Chicago, 337 U.S. 1, 4, held that:

[A] function of free speech under our gystem of
government is to invite dispute. It may indeed best
serve its high purpose when it induces a condition of
unrest, creates dissatisfaction with conditions as they
are, or even stirs people to anger. Speech is often
provocative and challenging. It may strike at
prejudices and preconceptions and have profound un-
settling effects as it presses for acceptance of an idea.
That is why freedom of speech, though not absolute,
Chaplinsky v. New Hampshire, supra (315 U.S. pp.
571, 572, 86 L. ed. 1034, 1035, 62 S. Ct. 766), is never-
theless protected against censorship or punishment,
unless shown likely to produce a clear and present
danger of a serious substantive evil that rises far
above public inconvenience, annoyance, or unrest.
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As Justice Holmes wrote for a unanimous Court in
Schenck v. United States, 249 U.S. 47, 52:

The question in every case is whether the words
used are used in such circumstances and are of such
a nature as to create a clear and present danger that
they will bring about the substantive evil that Congress
has a right to prevent.

In the context of this record the State apparently asserts
the power to prevent two evils, as it views them: (1)
disturbance of the peace—but the record offers no support
for an inference that any such danger was present in any
degree; (2) mnonsegregation at lunch counters—but the
State has no power to compel segregation. See Brown v.
Board of Education, 347 U.S. 483; State Athletic Commis-
sion v. Dorsey, 359 U.S. 533, affirming 165 F. Supp. 149
(E.D. La. 1918). Therefore, having no valid interest to
preserve, the State has no power to impose eriminal
penalties for the expression in which petitioners here en-
gaged.
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II.
The Public Importance of the Issues Presented

A. This case presents issues posed by numerous similar
demonstrations throughout the nation which have resulted
in widespread desegregation and also in many similar cases
now pending in state and federal courts. Petitioners need
not multiply citations to demonstrate that during the past
year thousands of students throughout the nation have par-
ticipated in demonstrations like those for which petitioners
have been convicted.

A comprehensive description of these ‘“sit-in” protests
appears in Pollitt, Dime Store Demonstration: Events and
Legal Problems of the First Sixty Days, 1960 Duke Law
Journal 315 (1960). These demonstrations have occurred
in Alabama, Arkansas, Florida, Georgia, Louisiana, North
Carolina, South Carolina, Tennessee, Texas, Virginia and
elsewhere. Pollitt, supra, passim.

In a large number of places, this nationwide protest has
prompted startling changes at lunch counters throughout
the South, and service is now afforded in many establish-
ments on a nonsegregated basis. The Attorney General of
the United States has announced the end of segregation at
public lunch counters in 69 cities, New York Times, August
11, 1960, page 14, col. 5 (late city edition), and since that
announcement the number of such cities has risen above
112, New York Times, Oct. 18, 1960, page 47, col. 5 (late
city edition).

In many instances, however, these demonstrations, as in
the case at bar, have resulted in arrests and eriminal prose-
cutions which, in their various aspects, present as a funda-
mental issue questions posed here, that is, may the state
use its power to compel racial segregation in private estab-




28

lishments which are open to the public and to stifle protests
against such segregation. Such cases having been presented
to the Supreme Court of Appeals of Virginia,® the Supreme
Court of North Carolina,* the Supreme Court of Arkan-
sas,” the Court of Criminal Appeals of Texas,** the Court
of Appeals of Alabama,'® the Court of Appeals of Mary-
land,** several South Carolina appellate courts,'” and the
Georgia Court of Appeals.’® Numerous other cases are
pending at the trial level. '

It is, therefore, of widespread public importance that the
Court consider the issues here presented so that the lower
courts and the public may be guided authoritatively with

® Raymond B. Randolph, Jr. v. Commonwealth of Va. (No. 5233,

1960).

1 State of N. C. v. Fox and Sampson (No. 442, Supreme Court,
Fall Term 1960).

11 Chester Briggs, et al. v. State of Arkansas (No. 4992) (con-
solidated with Smith v. State of Ark., No. 4994, and Lupper v.
State of Ark., No. 4997).

12 Briscoe v. State of Texas (Court of Crim. App., 1960, No.
32347) and related cases (decided Dec. 14, 1960; conviction re-
versed on ground that indictment charging in alternative invalid
for vagueness).

13 Bessie Cole v. City of Montgomery (3rd Div. Case No. 57)
(together with seven other cases, Case Nos. 58-64).

1 William L. Griffin, et al. v. State of Maryland, No. 248, Sep-
tember Term 1960 (two appeals in one record); see related civil
action sub nom. Griffin, et al. v. Collins, et al., 187 F. Supp. 149
(D.C. D.Md. 1960).

15 City of Charleston v. Mitchell, et al. (Court of Gen. Sess. for
Charleston County) (appeal from Recorders Ct.); State v. Ran-
dolph, et al. (Court of Gen. Sess. for Sumter County) (appeal
from Magistrates Ct.); City of Columbia v. Bowie, et al. (Court
of Gen. Sess. for Richland County) (appeal from Recorders Ct.).

M. L. King, Jr. v. State of Georgia (two appeals: No. 38648
and No. 38718).
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respect to the constitutional limitations on state prosecu-
tions for engaging in this type of protest.

B. The holding below, if allowed to stand, will in effect
undermine numerous decisions of this Court striking down
state enforced racial diserimination. For example, the dis-
crimination on buses interdicted by the Constitution in
Gayle v. Browder, 352 U.S. 903, aff’g 142 F. Supp. 707,
could be revived by convictions for disturbing the peace.
In the same manner, state enforced prohibitions against
members of the white and colored races participating in the
same athletic contests, outlawed in Dorsey v. State Athletic
Commission, 168 F. Supp. 149, aff’d 359 U.S. 533, could be
accomplished. Indeed, segregation of schools, forbidden by
Brown v. Board of Education, 347 U.S. 483, and innumer-
able cases decided since that time, especially those affecting
Louisiana, e.g., Orleans Parish School Board v. Bush, 242
F. 2d 156 (5th Cir. 1957), cert. denied 354 U.S. 921, might
also be accomplished by prosecutions for disturbing the
peace even though no disturbances in fact occurred.

The holding below, if allowed to stand, would be com-
pletely subversive of the numerous decisions throughout
the federal judiciary outlawing state enforced racial dis-
tinctions. Indeed, the segregation here is perhaps more
invidious than that accomplished by other means for it is
not only based upon a vague statute which is enforced by
the police according to their personal notions of what
constitutes a violation and then sanctioned by state courts
but it suppresses freedom of expression as well.
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CONCLUSION

Wherefore, for the foregoing reasons, it is respectfully
submitted that the petition for writ of certiorari should be
granted.
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