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Section 4-120 (Ordinance) ... 9

United States Constitution

Fourteenth Anendnent ... 2, 7, 8, 9, 12, 13, 14, 16, 18, 19

*1 OPI Nl ONS BELOW
The opinion of the Court of Appeals of Maryland appears at R 76-83 and is reported
at 225 Md. 422, 171 A. 2d 717. The opinion of the Crcuit Court for Montgomery
County appears at R 72-75, but is otherw se not reported.

Attention is also invited to Giffinv. Collins, 187 F. Supp. 149, a civil case
arising out of substantially the sane factual situation as is now before this Honor-
able Court.

JURI SDI CTI ON
The judgrment of the Court of Appeals of Maryland was entered on June 8, 1961. The
Petition for Wit of Certiorari *2 was granted on June 25, 1962. The case was argued
before this Court on Novenmber 5th and 7th, 1962. Reargunent was ordered on My 20,
1963 (373 U.S. 920).

QUESTI ONS PRESENTED
VWet her, consistent with the Fourteenth Amendnent, the State of Maryland, under its
general statute prohibiting trespass on private property, and acting on the com
pl aint of the owner of a privately-owned and operated anusenment park, nmay convi ct
persons who enter upon such amusenent park and who, after demand by the agent of the
owner of such private facility, refused to | eave such anmusenent park?

The United States, in its amcus curiae brief, raises the further question

Whet her Maryland's criminal trespass statute, which on its face proscribes entry
onto or crossing over private property after warning, may constitutionally be ap-
plied to Negro defendants, who entered upon unposted busi ness preni ses open to the
general public, but who refused to | eave when requested to do so by the owner?

STATUTES | NVOLVED
The Petitioners were convicted of violating Chapter 66 of the Laws of Maryland of
1900, codified as Section 577 of Article 27 of the Annotated Code of Maryland (1957
Ed.), which provides:

"Any person or persons who shall enter upon or cross over the |and, prem ses or
private property of any person or persons in this State after having been duly noti -
fied by the owner or his agent not to do so shall be deenmed guilty of a m sdemeanor
and on conviction thereof before some justice of the peace in the county or city
where such trespass may have been committed be fined by said justice of the peace
not *3 | ess than one, nor nore than one hundred dollars, and shall stand conmitted
to the jail of county or city until such fine and costs are paid; provided, however,
that the person or persons so convicted shall have the right to appeal fromthe
judgrment of said justice of the peace to the circuit court for the county or Crimn-
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al Court of Baltinore where such trespass was conmitted, at any tine within ten days
after such judgnent was rendered; and, provided, further, that nothing in this sec-
tion shall be construed to include within its provisions the entry upon or crossing
over any |and when such entry or crossing is done under a bona fide claimof right
or ownership of said land, it being the intention of this section only to prohibit
any wanton trespass upon the private land of others." [FN1]

FN1. This statute was anended by Chapter 616 of the Laws of Maryland of 1961
(effective June 1, 1961). The anendnent elimnated "or city" follow ng
"county" in two places and elimnated "or Crimnal Court of Baltinore" inmmedi-
ately preceding the words "where such trespass”. By Chapter 453 of the Laws of
Maryl and of 1963, effective June 1, 1963, the Section was again anended to
provi de that nothing therein should be construed as being in conflict with the
right of Baltinore City to enact a Public Accommmpdati ons Ordi nance.

The direction to Petitioners to | eave the prem ses was i ssued on behalf of the own-
er by one of its agents, a uniforned guard in the enploy of a private detective
agency under contract to the private owner. The guard, Lieutenant Francis J.
Collins, also held an appoi ntnment as a Special Deputy Sheriff under the provisions
of Chapter 491 of the Laws of Maryland of 1939 (a Public Local Law relating solely
to Montgonery County), codified as Section 2-91 of the Montgonery County Code (1955
Ed.), which reads as foll ows:

"The sheriff of the county, on application of any corporation or individual, nay
appoi nt special deputy sheriffs for duty in connection with the property of, *4 or
under the charge of, such corporation or individual; such special deputy sheriffs to
be paid wholly by the corporation or person on whose account their appointnents are
made. Such special deputy sheriffs shall hold office at the pleasure of the sheriff
and shall have the sane power and authority as deputy sheriffs possess within the
area to which they are appointed and in no other area." [FN2]

FN2. The office of Sheriff in Maryland still carriers with it the conmon | aw
powers of a conservator of the peace, Deputy Sheriffs have such authority as
the Sheriff hinself could exercise. Hence, the powers of the "Special Deputy
Sheriff" under this statute woul d appear to include the power of arrest. See
Turner v. Holtzman, 54 MJ. 148.

STATEMENT
The facts of the case were fairly and adequately sunmarized by the court bel ow, as
follows (R 76-77):

"***WlliamL. Giffin, Marvous Saunders, M chael Proctor, Cecil T. Wshington
Jr., and Gmendol yn Green (hereinafter called '"the Giffin appellants' or 'the
Giffins') all of whomare Negroes, were arrested and charged with crimnal trespass
on June 30, 1960, on property owned by Rekab, Inc., and operated by Kebar, Inc., as
the @ en Echo Amusenent Park (G en Echo or park).

"The Giffins were a part of a group of thirty-five to forty young col ored stu-
dents who gathered at the entrance to G en Echo to protest 'the segregation policy
that we thought m ght exist out there.' The students were equi pped with signs indic-
ating their disapproval of the adm ssion policy of the park operator, and a picket
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l[ine was forned to further inplenent the protest. After about an hour of picketing,
the five Giffins left the |larger group, entered the park and crossed over it to the
carousel . These appellants had tickets (previously purchased for themby a white
person) which the park attendant refused to honor. At the tinme of this incident,
Rekab and Kebar had a 'protection' contract with the National Detective Agency *5
(agency), one of whose enployees, Lt. Francis J. Collins (park officer), who is also
a speci al deputy sheriff for Montgonmery County, told the Giffins that they were not
wel cone in the park and asked themto | eave. They refused, and after an interval
during which the park officer conferred with Leonard Wronoff (park manager), the
appel l ants were advi sed by the park officer that they were under arrest. They were
taken to an office on the park grounds and then to Bet hesda, where the trespass war-
rants were sworn out. At the tine the arrests were nade, the park officer had on the
uni form of the agency, and he testified that he arrested the appellants under the
est abl i shed policy of Kebar of not allow ng Negroes in the park. There was no testi-
nony to indicate that any of the Giffins were disorderly in any manner, and it
seens to be conceded that the park officer gave themanple tine to heed the warning
to |l eave the park had they wanted to do so."

Upon these facts, the Court considered and rejected the Petitioners' contention
that the requisite prior notice required by the Maryland crimnal trespass statute
was not given to themby the owner or its agent. Specifically, the Court said (R
79-80):

"*** Since there was evidence that these appellants had gathered at the entrance
of G en Echo to protest the segregation policy they thought existed there, it would
not be unreasonable to infer that they had received actual notice not to trespass on
the park prem ses even though it had not been given by the operator of the park or
its agent. But, even if we assune that the Giffins had not previously had the no-
tice contenplated by the statute which was required to make their entry and crossing
unl awful, the record is clear that after they had seated thensel ves on the carousel
t hese appellants were not only told they were unwel cone, but were then and there
clearly notified by the agent of the operator of the *6 park to | eave and deli ber-
ately chose to stay. That notice was due notice to these appellants to depart from
the park prem ses forthwith, and their refusal to do so when requested constituted
an unl awful trespass under the statute. Having been duly notified to | eave, these
appel l ants had no right to remain on the prem ses and their refusal to w thdraw was
a clear violation of the statute under the circunstances even though the origina
entry and crossing over the prem ses had not been unlawful. State v. Fox. 118 S. E
2d 58 (N.C. 1961). Cf. Commonwealth v. Richardson., 48 N.E. 2d 678 (Nass. 1943).
Words such as 'enter upon' or 'cross over' as used in 8§ 577, supra, have been held
to be synonymous with the word '"trespass.’ See State v. Avent, 118 S.E. 2d 47 (N.C

1961) . "

The Court then proceeded to consider the renaining question advanced by the Peti -
tioners, viz., whether their arrest and conviction "constituted an unconstitutiona
exercise of State power to enforce racial segregation" (R 81). In concluding that
there was no such unconstitutional exercise of State power, and in affirmng the
j udgrments of conviction, the Court below said (R 81-82):

"*** |t is true, of course, that the park officer - in addition to being an em
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pl oyee of the detective agency then under contract to protect and enforce, anong
other things, the lawful racial segregation policy of the operator of the anusenent
park - was al so a special deputy sheriff, but that dual capacity did not alter his
status as an agent or enployee of the operator of the park. As a special deputy
sheriff, though he was appointed by the county sheriff on the application of the op-
erator of the park 'for duty in connection with the property' of such operator, he
was pai d wholly by the person on whose account the appointnent was rmade and his
power and authority as a special deputy was limted to the area of the anmusenent
park. See Montgonmery County Code (1955), § 2-91. As we see it, our decision in
*7TDrews v. State, 224 MJ. 186, 167 A. 2d 341 (1961), is controlling here. The ap-
pellants in that case - in the course of participating in a protest against the ra-
cial segregation policy of the owner of an amusement park - were arrested for dis-
orderly conduct committed in the presence of regular Baltinmore County police who had
been called to eject themfromthe park. Under simlar circunstances, the appellants
in this case - in the progress of an invasion of another anusenent park as a protest
agai nst the |awful segregation policy of the operator of the park - were arrested
for crimnal trespass conmitted in the presence of a special deputy sheriff of Mont-
gonery County (who was al so the agent of the park operator) after they had been duly
notified to | eave but refused to do so. It follows - since the offense for which

t hese appellants were arrested was a m sdermeanor conmitted in the presence of the
park officer who had a right to arrest them either in his private capacity as an
agent or enployee of the operator of the park or in his limted capacity as a spe-
cial deputy sheriff in the anuserment park (see Kauffman, The Law of Arrest in Mary-
land, 5 Md. L. Rev. 125, 149) the arrest of these appellants for a crinminal trespass
in this manner was no nore than if a regular police officer had been called upon to
make the arrest for a crime committed in his presence, as was done in the Drews
case. As we see it, the arrest and conviction of these appellants for a crimna
trespass as a result of the enforcenent by the operator of the park of its |awful
policy of segregation, did not constitute such action as may fairly be said to be
that of the State. The action in this case, as in Drews, was also 'one step renoved
from State enforcement of a policy of segregation and violated no constitutiona

ri ght of appellants.' "

SUMVARY OF ARGUMENT
The action inhibited by the Fourteenth Anendnment is only such action as may fairly
be said to be that of the states. The Anendnent erects no shield against nerely *8
private conduct, however discrimnatory or wongful. I|ndividual invasion of indi-
vidual rights is not the subject matter of the Amendnent. Shelley v. Kraener, 334
US 1, 13: Civil Rights Cases, 109 U S. 3, 11

A private property owner, such as the operator of a private amusenent park, nay,
consistent with the Fourteenth Amendnment, arbitrarily discrinmnate as to invitees.
He has the right, even though he operates his private facility under license from
the State, to select his clientele and to nmake such sel ection based on color, if he
so desires. Wllianms v. Howard Johnson's Restaurant, 268 F. 2d 845 (4th Cr.); Slack
v. Atlantic Wiite Tower Systens, Inc., 181 F. Supp. 124, aft. 284 F. 2d 746.

I ndi vi dual s have no constitutional right to enter or renmain upon private property
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contrary to the will of the owner. The private owner, on the other hand, is entitled
to equal protection of law in maintaining b-is peaceful possession. Briggs v. State,
367 S.W 2d 750 (Ark., 1963). This Court, in Martin v. Struthers, 319 U. S. 141, 147,
referring to state crininal trespass |aws, observed

"Traditionally the Anerican | aw puni shes persons who enter onto the property of an-
ot her after having been warned by the owner to keep off. General trespass after
warning statutes exist in at |east twenty states, while sinmilar statutes of narrower
scope are on the books of at |east twelve states nmore. ***",

The State's general |aws nmust be applied to all with equal force, regardl ess of
their race, and violation thereof cannot be shielded fromstate acti on on account of
race. Bernstein v. Real Estate Commi ssion of Maryland, 221 Ml. 221, 156 A. 2d 657,
app. dismissed 363 U.S. 419. The non-discrimnatory application and enforcenent of
Maryl and's crimnal trespass law in the present case cannot be considered a type of
state action proscribed by the Fourteenth *9 Amendnent, even though the private own-
er's sole reason for excluding Negroes fromthe anusenment park nmay have been because
they were Negroes. Giffin v. Collins, 187 F. Supp. 149. The Park's busi ness policy
of excl udi ng Negroes was neither induced, dictated or required by any State or |oca
| aw, policy, executive proclamation or announcenent, or custom nor was it in any
way ai ded by any action that could fairly be said, wittingly or unwittingly, to be
that of the State. Petitioners' arrest and conviction for crimnal trespass was not
due to or because the State of Maryland desired or intended to maintain this facil-
ity as a segregated place of amusenent. It was not only the right, but the duty of
the State of Maryland, upon conplaint being nade to it by the private owner, to act
thereon to protect and provide agai nst unlawful trespass. In so doing, the State was
nerely allowing the use of its legal renedies as a substitute for force in a civil-

i zed community; it was not inducing others to discrininate, nor substituting its
judgrment for the judgnment of the individual proprietor. [FN3] Cf. Petersen v. City
of Geenville, 373 U S. 244; and Lonbard v. lLouisiana, 373 U S. 267.

FN3. The private owner abandoned its policy of not serving Negroes shortly
after the conclusion of this case in the lower court. It should al so be noted
t hat subsequently thereto the Montgomery County Council enacted an equal ac-
conmodat i ons | aw for Montgomery County. Ordinance 4-120, effective January 16,
1902.

The State of Maryland is not responsible for the park's racially discrimnatory
practices nerely because the individual who effected Petitioners' arrest, Lieutenant
Francis Collins, an enployee of the park's private guard service, also held a Spe-
cial Deputy Sheriff's commission fromthe Sheriff of Mntgonery County, Maryl and.
Col lins' presence at the park had no coercive effect conmpelling the park to discrim
inate, nor was Collins' status of Special Deputy Sheriff and his subsequent enpl oy-
ment at the *10 park the result of any collusion on the part of State and park offi-
cials, so as to nore effectively enforce and perpetuate the park's racially discrim
inatory practices. The engagenent by private enterprises of individuals clothed with
the powers of police officers is a conmon occurrence, and whether in any given situ-
ation such individuals are exercising their State authority as police officers, or
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are acting within the anmbit of personal or non-official pursuits on behalf of their
enpl oyer, and in the scope of their enploynent, is necessarily a question of fact.
In effecting the arrests in this case, Collins was not exercising any State author-
ity, but, even if he were, his action in so doing would not be constitutionally dif-
ferent than had the owner of the park called upon a regular police officer to en-
force his rights.

Petitioners' convictions were for violation of Maryland's crimnal trespass stat-
ute, which proscribes entry upon, or crossing over, |land, prem ses or private prop-
erty of another after having been duly notified by the owner or his agent not to do
so. There was evidence that Petitioners had actual notification not to enter the
park prem ses, and being so notified, their conduct in doing so fans clearly within
the terms of the statute. Assuming they received no such notification, neverthel ess,
the Maryland statute is sufficiently broad as to include a refusal to | eave the
prem ses, even though the original entry was |lawful. Such a construction of the
Maryl and statute is clearly nerited, and the statute is not, as applied to Petition-
ers' conduct, unconstitutionally vague as failing to give fair warning of the pro-
scri bed conduct.

*11 ARGUVMENT
l.

CONVI CTI ON OF PETI TI ONERS UNDER MARYLAND S GENERAL STATUTE PRCHI BI TI NG WANTON
TRESPASS ON PRI VATE PROPERTY DI D NOT CONTRAVENE THE EQUAL PROTECTI ON CLAUSE OF
THE FOURTEENTH AMENDMVENT TO THE FEDERAL CONSTI TUTI ON
A
A private Anusenment Park, though licensed by the State, nmay constitutionally
refuse service to Negroes solely because of their Race.

At comon |aw, a person engaged in a public calling, such as inn-keeper or conmon
carrier, was held to be under a duty to the general public and was obliged to serve,

wi t hout discrimnation, all who sought service. Equally well settled, on the other
hand, is the proposition that operators of other private enterprises, including
pl aces of amusenent, are under no such common | aw obligation; and in the absence of
a statute forbidding discrimnation, may select their clientele based on color, if
they so desire. That such private enterprises may be required to secure a |icense
fromthe State in order to operate does not, of itself, prohibit discrimnation by
the private owner, nor does the requirement of such license convert the private fa-
cility into a public one. Wllianms v. Howard Johnson's Restaurant, 268 F. 2d 845
(4th Cir.); Slack v. Atlantic White Tower Systens, Inc., 181 F. Supp. 124, aft. 284
F. 2d 746: Watkins v. QCaklawn Jockey Club, 86 F. Supp. 1006, aff. 183 F. 2d 440 (8th
Cr.); Giffinv. Collins, 187 F. Supp. 149; Briggs v. State, 367 S.W 2d 750
(Ark.); Tanelleo v. New Hanpshire Jockey dub, Inc., 163 A. 2d 10 (N.H); MKibbin
V. Mchigan Corp. & Securities Commission, 119 NW 2d 557 (Mch.); Mdden v. Queens
County Jockey Cub, 72 N.E. 2d 697 (New York), cert. denied, 332 U.S. 761; *12Ter-
rell Wells Swinmming Pool v. Rodriquez, 182 S.W 2d 824 (Texas); Younger v. Judah
19 S W 1109 (Mssouri); Goff v. Savage., 210 P. 374 (Mashington); De La Ysla v. Pub-
lix Theatres Corporation, 26 P. 2d 818 (Utah); Horn v. Illinois Central Railroad, 64
N.E. 2d 574 (1llinois); Coleman v. Mddlestaff, 305 P. 2d 1020 (California); Fletch-
er v. Coney Island. 136 N.E. 2d 344 (Chio); Al paugh v. Wlverton, 36 S.E. 2d 906
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(Virginia); Geenfeld v. Maryland Jockey Club, 190 Mi. 96, 57 A 2d 335; Good Cit-
izens Assoc. v. Board, 217 M. 129, 141 A 2d 744; Drews v. State, 224 M. 186, 167
A 2d 341; Garfine v. Mnnouth Park Jockey Club, 148 A. 2d 1 (N.J.); State v. dy-
burn, 101 S.E. 2d 295 (N.C.); State v. Avent, 118 S.E. 2d 47 (N.C.), vacated and re-
manded on ot her grounds, 373 U.S. 375.

This Court, in Boynton v. Virginia, 364 U.S. 454, clearly recognized the validity
of the foregoing principles when it said that every tine a bus stops at a wholly in-
dependent roadside restaurant, the Interstate Comerce Act does not require that
restaurant service be supplied in harmony with the provisions of that Act. In fact,
this Court has refused to hold that where a privately-owned restaurant is involved,
in the absence of the general taxpaying public's ownership of the facility, or in-
terstate comrerce, that it will extend federal protection against racial discrimna-
tion on the basis of the Fourteenth Anmendnent. Burton v. W I nmington Parking Author-
ity., 365 U S. 715 Boynton v. Virginia, supra. These recent pronouncenents indicate
reaf fi rmance of the |long established | aw that the owner of private property may be
arbitrary and capricious in his choice of invitees, notw thstanding the Fourteenth
Amendnent; and that that Anendment "erects no shield against nmerely private conduct,
however discrimnatory or wongful". Shelley v. Kraener, supra, at page 13. As
Justice *13 Hol mes, speaking for the Court in Terminal Taxicab Co. v. Kutz, 241 U.S.
252, 256, observed:

"It is true that all business, and, for the matter of that, every life in all its
details, has a public aspect, sonme bearing upon the welfare of the comunity in
which it is passed. But, however it may have been in earlier days as to the comon
callings, it is assuned in our tine that an invitation to the public to buy does not
necessarily entail an obligation to sell. It is assuned that an ordi nary shop keeper
may refuse his wares arbitrarily to a custonmer whom he dislikes. ***" (Enphasis sup-
plied.)

It being established by the Gvil R ghts Cases, 109 U S. 3, that the Congress is
wi t hout power to |egislate against such private discrimnation as was involved in
the present case, this Court cannot (without overruling its prior precedents) acconm
plish the sanme result by now holding that the Fourteenth Arendnent created a new
[imtation on the use of private property, as developed in the conmon |aw. It has,
of course, long been recognized that the Fourteenth Amendment created no new priv-
ileges. It nmerely prohibited the abridgenent of existing privileges by state action
and secured to all citizens equal protection of the laws. In other words, positive
rights and privil eges are secured by the Fourteenth Anmendnent by way of prohibition
agai nst state |laws and proceedings affecting those rights and privileges. The Amrend-
nment is essentially a guarantee of protection against the exercise of arbitrary and
tyranni cal power on the part of the government and | egislature of the state, not a
guar ant ee agai nst the comm ssion of individual offenses. It does not add anything to
the rights of one citizen as against another. United States v. Harris, 106 U S. 129;
Virginia v. Rives, 100 U S. 313; United States v. Cruikshank, 92 U S. 542. In |ight
of these wellsettled *14 principles, it cannot be, as contended by Petitioners, that
the Fourteenth Anmendment affirnatively requires a state to stop such private dis-
crimnation as was involved in the present case; nor does failure of a state to do
so constitute adoption of those discrimnatory practices as its owmn. As soO suc-
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cinctly summari zed by the three-judge court in Briggs v. Elliott, 132 F. Supp. 776,
177

"*** the Constitution *** does not require integration. It nerely forbids discrim
ination. It does not forbid such segregation as occurs as the result of voluntary
action. It merely forbids the use of governnental power to enforce segregation. The
Fourteenth Amendnment is a limtation upon the exercise of power by a state or state
agencies, not a limtation upon the freedom of individuals." [FN]

FN4. Chapters 227 and 228 of the Laws of Maryland of 1963, codified as Sec-
tions 11-15 of Article 49B of the Annotated Code of Maryland (1963 Supp.), ef-
fective June 1, 1963, a Statew de public acconmpdati ons | aw was enacted by the
Maryl and General Assenbly proscribing racial discrimnation in hotels, res-
taurants, inns, notels and |ike establishnments. Wile a nunber of counties
were exenpted fromthe provisions of the law, it is noteworthy that the geo-
graphi cal area covered conprises 90% of the State's total popul ati on. Bal -
timore City, in addition to being subject to the State-wi de Act, al so enacted
its own equal acconmopdati ons ordinance in and for Baltinmore City (O dinance
No. 1249, effective June 8, 1952).

B
The arrest and conviction of Petitioners did not, under the particular circum
stances of this case, constitute an unconstitutional exertion of State power to en-
force racial segregation in the private anmusenent park

Petitioners contend that even if the private proprietor had a right to exclude them
fromthe prenises solely on account of their race, the State of Maryland crossed the
line of forbidden conduct nmarked by the Fourteenth Anendnent by arresting, prosecut-
ing and convicting them *15 under its crimnal trespass statute. Virtually the same
argunent was advanced and rejected in Giffin v. Collins, supra, the court there
hol di ng:

"Plaintiffs have cited no authority holding that in the ordinary case, where the
proprietor of a store, restaurant or amusenent park, hinself or through his own em
pl oyees, notifies the Negro of the policy and orders himto | eave the prenises, the
calling in of a peace officer to enforce the proprietor's adnmitted right woul d
amount to deprivation by the state of any rights, privileges or immunities secured
to the Negro by the Constitution or laws. Ganted the right of the proprietor to
choose his custoners and to eject trespassers, it can hardly be the |law, as
plaintiffs contend, that the proprietor may use such force as he and his enpl oyees
possess bus may not call on a peace officer to enforce his rights." (Enphasis sup-
plied.)

To the sane effect, see the MKibbin, Avent and Briggs cases, supra.

Shell ey v. Kraener, supra, relied upon by the Petitioners, is distinguishable.
There, the use of judicial power to enforce private agreenents of a discrimnnatory
character was held" wunconstitutional. Mre specifically, the court held that re-
strictive covenants prohibiting the sale of homes to Negroes could not be enforced
in the courts, stating:

"These are not cases, as has been suggested, in which the States have nmerely ab-
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stained fromaction, leaving private individuals free to i npose such discrimnations
as they see fit. Rather, these are cases in which the States have nade available to
such individuals the full coercive power of government to deny to petitioners, on

t he grounds of race or color, the enjoyment of property rights in prenises which pe-
titioners are willing and financially able to acquire and which the grantors are
willing to sell. The difference between judicial enforcenent and nonenforcenent of
the restrictive covenants is the difference to petitioners between *16 bei ng deni ed
rights of property available to other nmenbers of the conmmunity and bei ng accorded
full enjoynment of those rights on an equal footing."

Unl i ke Shell ey, where an affirmative, constitutionally- protected property right
was i nvolved, the Petitioners in the instant case can assert no right, constitution-
ally-protected or otherwise, to enter private property against the will of the own-
er, so that the State, in inmposing crimnal sanctions under a non-discrimnatory
trespass statute, is sinply providing a neans whereby the owner of property nmay be
protected in his use and possession thereof, w thout having to resort to force and
vi ol ence. Briggs v. State, supra; State v. O yburn, supra.

Though readily conceding that state i nposed or mandated racial segregation in the
field of recreational activity is absolutely proscribed by the Fourteenth Amendnent,
it is submtted that "state power"” is not being coercively - and hence unconstitu-
tionally - applied to enforce and abet racial discrimnation sinply by its non-

di scrimnatory and neutral exercise to arrest, prosecute and convict under the cir-
cunstances of this case. It is subnmitted, rather, that the search for unconstitu-
tional state action in this area should be nade agai nst the foll ow ng background, as
ably set forth by the United States in its amcus curiae brief filed in cases Nos.
11, 58, 66, 67 and 71, 1962 Term at pages 42 and 45:

"*** 3 State cannot constitutionally prohibit association between Negroes and
whites, be it in a public restaurant or el sewhere. On the other hand, to cite an ex-
anple, if a private | andowner should invite all of b-is neighbors to use his swim
m ng pool at will and then request one of the invitees to | eave because of his race,
creed or color, the decision wuld be private and, however unpraiseworthy, not un-
constitutional. Furthernore, *17 we take it that there would be no denial of equa
protection if the State made its police and | egal renedies available to the owner of
t he swi mm ng pool against any person who cane or remained upon his property over his
objection. For, in a civilized conmunity, where |egal renedies have been substituted
for force, private choice necessarily depends upon the support of sovereign sanc-
tions. In such a case, the |aw would be color-blind and it could not be fairly said,
we think, that the State had deni ed anyone the equal protection of its |aws.
(Enphasi s supplied.)

"It is one thing for the State to enforce, through the |aws of trespass, exclu-
sionary practices which rest sinply upon individual preference, caprice or preju-
dice. It is quite another for the State, exercising as it does inmeasurable influ-
ence over individual behavior, to induce racial segregation and then proceed to im
pl ement the acts of exclusion which it has brought about. If the State, by its |aws,
actions, and policies, causes individual acts of discrimnation in the conduct of a
busi ness open to the public at large, the sane State, we believe, cannot be heard to
say that it is merely enforcing, in even-handed fashion, the private and unfettered
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deci sions of the citizen."

As otherwi se stated in Burton v. WI mngton Parking Authority, supra, private con-
duct abridging individual rights does no violence to the equal protection clause un-
less "to some significant extent” the State "in any of its manifestations"” has be-
cone involved init. This Court there recognized that to fashion and apply a precise
formula for recognition of State responsibility under the equal protection clause
woul d be an "inpossible task"; and that only by "sifting facts" and "weighing cir-
cunst ances" could the involvenent of a state in private discrimnatory conduct, if
such existed, be attributed its true significance. Thus, *18 in that case, this
Court found the Fourteenth Amendment violated by racial discrinmnation by a restaur-
ant, privately operated for private profit, and located in a public authority's
of f-street autonpbile parking building, in which the restaurant | eased space and fa-
cilities fromthe public authority. This Court noted that the parking buil ding was
publicly owned and financed under the authority of a state statute; that the |eased
prem ses were planned for such use as an integral part of the parking facility; that
the availability of public parking enhanced the business of the restaurant and the
restaurant's custoners |ikew se patronized the public parking facility. These and
other facts appeared to this Court to have been such as placed the state in a "posi-
tion of interdependence” with the private restaurant, so that it becanme a "joint
participant in the challenged activity", which, on that account, cannot be con-
sidered to have been so "purely private" as to fall w thout the scope of the Four-
teenth Amendnent”.

It is not seriously contended in the present case that the discrimnatory practices
of the anmusenent park were perforned in obedience to any positive provision of state
or local law, or, induced, caused, required or dictated by any state policy, execut-
ive proclanmation or custom On the contrary, all of the evidence in the case indic-
ated that the practice of segregation in the park was solely the result of the busi-
ness choice of the private proprietor, catering to the desires and prejudices of his
custonmers. Neither is there any evidence of state involvenent or participation, fin-
ancially or otherw se, in the nanagenent and operation of the park; and there is
nothing in the record to indicate that the State exercised any control over the af-
fairs and managenent of the National Detective Agency, or of its enployee, Lieuten-
ant Collins.

*19 It is, nevertheless, urged by Petitioners that because Lieutenant Collins was
in the private enploy of the park, held a conmi ssion as a Special Deputy Sheriff,
and was the individual who initiated their arrests (al beit upon request of the park
management), the State of Maryl and has thereby, w thout nore, beconme so inextricably
involved in the discrimnatory practice by the park that it cannot, consistent with
t he Fourteenth Anmendment, arrest, prosecute and convict the victinms of that discrim
i nation. Reliance in support of such proposition is placed on Peterson v. Gty of
Geenville, 373 U.S. 244: and Lonbard v. louisiana, 373 U S. 267. In each of those
cases, however, there was state action, either in the formof a |law or executive
pronouncemnent, conpelling the discrimnatory practice, so that, clearly, the state's
i nvol venent was there such that it was responsible for the discrinination. Here,
Collins was not responsible for the park's discrininatory business policy of exclud-
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i ng Negroes. The park had been segregated for fifty-one years prior to the arrests
of Petitioners, solely as a business policy of the owner (R 49). Neither is there
any evidence in the record even renotely suggesting that Collins' presence had any
coercive effect conmpelling the park to discrimnate. |Indeed, Collins was enployed at
the park for only a few nonths prior to Petitioners' arrest (R 5).

Nor, is there any evidence of collusion between state and park officials, which en-
abled Collins to be deputized, so as to nore effectively enforce and perpetuate the
park's racially discrimnatory practices. Indeed, it is not shown when Collins was
deputi zed or upon whose application. Consistent with the provisions of the enabling
statute, he could have been deputized at his own request, or at the *20 request of
t he park management, or at the request of Collins' enployer, National Detective
Agency. [ FN5]

FN5. Private detective agencies have no police authority whatsoever under

Maryl and | aw. See Sections 75-92 of Article 56, Annotated Code of Maryl and
(1957 Ed.) regulating the business of private detective agencies. Section 2-91
of the Montgonery County Code (1955 Ed.), authorizing the appointnment of spe-
cial deputy Sheriffs, and bestow ng upon themthe powers of peace officers, is
sufficiently broad as to pernit any individual or corporation having "charge
of" property to be appointed a special deputy sheriff therefor. It is not un-
likely, therefore, that Collins, as a private detective, nay have been depu-
tized at his own instance or upon application of his enployer, National De-
tective Agency.

To constitute "state action", even in a general sense, it would in the first in-
stance be necessary to find that Collins arrested Petitioners, not in his private,
non-of ficial capacity as a nere agent of the park, but in his official capacity as a
Speci al Deputy Sheriff. Standing alone, the nmere fact that Collins was clothed with
a degree of state power does not nean that all acts done by himare public and in
furtherance of the state authority reposed in him As noted by this Court in Nation-
al lLabor Relations Board v. Jones & lLaughlin Steel Corp., 331 U S. 416, at page 429,
it is a conmon and entirely legitinmate practice in this country for private watchnen
or guards to be vested with powers of policenen, sheriffs, or peace officers to pro-
tect the property of their private enployers; but it has not thereby been assuned
t hat such deputized guards cease to be enpl oyees of the conpany concerned, or that
t hey becone muni ci pal enpl oyees for all purposes. The question as to whether in a
particul ar case the doer of the act conplained of was at the tinme acting in his of-
ficial capacity, or privately within the scope of his enploynment as a servant or em
pl oyee, is ordinarily a question of fact. WlLllianms v. United States, 341 U S. 97;
Neal | us v. Hutchi nson Amusenent Co., 139 A 671 (M., 1927); *21Deck v. B. & O R R
Co., 100 Wd. 168, 59 A. 650 (1905); B. & O RR Co. v. Deck, 102 MJ. 669, 62 A

958 (1906). [FN6]

FN6. By Sections 342-348 of Article 23 of the Maryland Code (1957 Ed.), provi-
sion is made for the appointnment of special police officers by the Governor of
Maryl and, upon application being made therefor by certain classes of corpora-

tions in Maryland. \Wen appointed by the Governor, such individuals are vested
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with all the authority and powers of peace officers. A simlar provision re-
lating to Baltinore City is contained in Section 558 of the Charter and Public
Local Laws of Baltinmore City (1949 Ed.), with the exception that the Police
Conmi ssioner of Baltinmore City, instead of the Governor, is the authorized ap-
pointing authority.

As shown by the evidence, Collins was an enpl oyee of the National Detective Agency,
a private organi zation incorporated under the |aws of the District of Colunbia, and
aut horized to provide guard service to its clients. He had been assigned under the
guard contract between his enployer and the amusenent park to be the senior guard
with the title of Lieutenant. That Collins deemed his enployer to be the Detective
Agency and not the State of Maryland, or the park, is abundantly plain froma review
of the record. Collins was not paid by the park, but was paid solely by his enploy-
er, National Detective Agency (R 14). He received no pay fromthe park or from any-
one el se for being a Special Deputy Sheriff (R 15). He wore the white-coat uniform
of the Detective Agency during his enploynent at the park, and not a uniformof the
State of Maryland (R 14). In effecting Petitioners' arrest, Collins pursued the
same procedures as any ordinary citizen in applying for an arrest warrant froma ma-
gistrate, indicating that he was not exercising the powers of Special Deputy Sheriff
vested in him [FN7] The nmere *22 fact that Collins was given an application for
warrant, entitled "Application for Warrant by Police Oficer”, should not convert
otherwi se private actions into those of a public official. Substance, and not nere
form should determne in which capacity Collins was acting. Certainly, every act
done by one who is in fact an officer of the lawis not an official act, or an act
done under color of or by virtue of his authority as such an officer. Screws v.
United States, 325 U.S. 91: WAtkins v. Oaklawn Jockey Club, 86 F. Supp. 1006, aff'd
183 F. 2d 440 (8th Gr.).

FN7. Maryland confers on its peace officers the right to arrest without war-
rant for any nisdeneanor committed in the officer's presence, but confines
private persons in sinmlar cases to m sdeneanors anmounting to a breach of the
peace. B. & O RR Co. v. Cain, 81 Md. 87, 31 Atl. 801

The latter case was an action for damages alleging nalicious false arrest and im
prisonment of the plaintiff by the defendant Jockey Club and defendant Sheriff and
Deputy Sheriff of Garland County, respectively, pursuant to an alleged conspiracy to
deprive plaintiff of his civil rights. The plaintiff, a Caucasian, had been ejected
fromthe defendant club's race track by the Deputy Sheriff, acting on orders of the
Sheriff, who, in turn, had received the direction to eject plaintiff direct fromthe
Jockey Club. To establish his cause of action, it was essential that plaintiff prove
that the Sheriff and Deputy Sheriff, in ejecting himfromthe track, were acting un-
der color of state statute, and not merely as individuals or as agents only of the
Jockey Club. The evidence indicated that both the Sheriff and Deputy Sheriff were
assigned to the race track during the racing neet, and were paid by the Jockey C ub;
that in ejecting plaintiff fromthe track, they did no nore than forcibly escort him
to the track gate; that while they had guns they did not use them nor did they ac-
tually "arrest" the plaintiff and take himto jail. The court concluded fromthis
evi dence that the officers had done nothing in any way inconsistent with what any
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agent of the club would have done when carrying out orders to eject a person from

the premi ses; and that under such *23 facts and circunstances whatever evidentiary
force the mere showing of the act, that is, the ejection by one who was in fact an
of ficer, may have had in establishing the act as an official one, was by such other
evi dence conclusively and conpl etely refuted.

It is submitted that upon a fair review of the record in this case the only ration-
al conclusion to be drawn is that Lieutenant Collins was not executing any state au-
thority by virtue of his status as a Special Deputy Sheriff, but was acting solely
as the agent of the park in directing Petitioners to | eave the park prem ses. Assum
i ng, however, that Collins was at the time acting in his official capacity, it is
neverthel ess clear that his actions were not different fromthose that would have
obt ai ned had a regul ar police officer been called to the scene. Like any police of-
ficer called to such scene, Collins received fromthe owner, and relayed to Peti -
tioners, the owner's demand that Petitioners |eave the prem ses. The contention that
Col lins, because of his relationship with the park, was pernitted no free exercise
of police judgnent, but was required by the owner to act precisely in accord with
the owner's directions, is rank specul ation. Indeed, there is nothing in the record
to show that Collins did not, in fact, reflect upon the necessity or desirability of
arresting Petitioners and ultimtely, after due consideration, decide upon effecting
the arrests. Viewed in this light, it is submtted that Collins' actions, as such
Speci al Deputy Sheriff, did not, considering all the circunmstances, constitute un-
constitutional state involvenent in the park's racially discrimnatory adm ssion
pol i ci es.

*24 11.
MARYLAND S CRI M NAL TRESPASS STATUTE | S NOT VO D AS BEI NG UNCONSTI TUTI ONALLY
VAGUE, AS APPLI ED TO PETI TI ONERS CONDUCT IN THI' S CASE

Maryl and's crimnal trespass statute proscribes entry upon or crossing over |and,
prem ses or private property of another "after having been duly notified by the own-
er or his agent not to do so", it being the express intention of the act "to prohib-
it any wanton trespass upon the private |land of others". The Maryland Court of Ap-
peal s found fromthe evidence that Petitioners did, in fact, have the required actu-
al notification not to enter the anmusenent park, both before and during the tine
they were picketing the prenises (R 79). Should this Court concur in that concl u-
sion, it would, of course, be unnecessary to reach the question raised by am cus
curiae as to the constitutionality on grounds of vagueness of the Maryland crimna
trespass statute.

The | ower court neverthel ess further concluded that a refusal to | eave prenises
upon demand of the owner, even though original entry was |lawful, was within the
range of conduct proscribed by the statute, in that words such as "enter upon" or
"cross over", as used in the statute, were synonynmous with the word "trespass". In
Alford v. United States, 274 U S. 284, this Court upheld the conviction of a person
under a statute penalizing the building of a fire "near" any forest in the public
domai n. The Court said that the word "near"”, taken in connection with the danger to
be prevented, laid down a plain enough rule of conduct for anyone who seeks to obey
the law. Simlarly, in Omechevarria v. ldaho, 246 U S. 343, this Court held that
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men familiar with range conditions and desirous of observing the | aw would have
little difficulty in knowi ng what was prohibited by a statute forbidding the herding
of sheep *25 on any cattle "range", "usually" occupied by any cattle grower. It has
been held further that a crimnal statute, penalizing a bank enployee for receiving
noney, checks or other property as a deposit in the bank when he has know edge t hat
it is insolvent, is not unconstitutionally vague although "insolvent", which has
several meanings, was not defined in the statute. Eastman v. State, 131 Ohio State
1, 1 NE. 2d 140, appeal disnmissed 299 U. S 505.

This Court has said, in effect, that persons of ordinary intelligence engaged in an
activity coming within the purview of a crimnal statute are in a position to know
what that statute forbids. MGowan v. Maryland, 366 U S. 420, 428: United States v.
Harriss, 347 U S. 612, 617. The Petitioners here fall well within this rule. They
arrived at the entrance to the park carrying picket signs protesting the owner's ra-
cially discrimnatory practices. In light of such evidence, it can hardly be said
that Petitioners did not fully appreciate the owner's adnmi ssion policy. Sub-
sequently, when they entered the prem ses, each Petitioner received personal noti-
fication fromlLieutenant Collins that he was not wel come and was to inmedi ately
| eave the prenmises. Any further novenent upon the property or the failure to | eave
the property at that time would clearly be a trespass within the nmeaning of the
statute.

*26 CONCLUSI ON
For the reasons stated, it is respectfully submtted that the judgnments of convic-
tion should be affirnmed.
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