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*1 OPI NI ONS BELOW
The opinion of the Court of Appeals of Maryland appears at R 76-83 and is reported
at 225 Md. 422, 171 A 2d 717. The opinion of the Crcuit Court for Mntgomery
County appears at R 72-75, but is otherw se not reported.

Attention is also invited to Giffin v. Collins, 187 F. Supp. 149, a civil case
arising out of substantially the sane factual situation as is now before this Honor-
abl e Court.

JURI SDI CTI ON
The judgrment of the Court of Appeals was entered on June 8, 1961. The Petition for
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Wit of Certiorari was granted on June 25, 1962. The jurisdiction of this Court
rests upon 28 U.S. C 1257(3).

*2 QUESTI ON PRESENTED
Vet her, consistent with the Fourteenth Arendnent, the State of Maryland, under its
general statute prohibiting trespass on private property, and acting on the com
pl aint of the owner of a privately-owned and operated anmusenment park, nmay convi ct
persons who enter upon such amusenent park and who, after demand by the agent of the
owner of such private facility, refuse to | eave such anusenent park?

STATUTES | NVOLVED
The Petitioners were convicted of violating Chapter 66 of the Laws of Maryland of
1900, codified as Section 577 of Article 27 of the Annotated Code of Maryland (1957
Ed.), which provides:

"Any person or persons who shall enter upon or cross over the |and, premises or
private property of any person or persons in this State after having been duly noti-
fied by the owner or his agent not to do so shall be deened guilty of a m sdeneanor,
and on conviction thereof before sone justice of the peace in the county or city
where such trespass may have been comitted be fined by said justice of the peace
not | ess than one, nor nore than one hundred dollars, and shall stand conmitted to
the jail of county or city until such fine and costs are paid; provided, however,
that the person or persons so convicted shall have the right to appeal fromthe
judgrment of said justice of the peace to the circuit court for the county or Crimn-
al Court of Baltinobre where such trespass was conmtted, at any tine within ten days
after such judgnent was rendered; and, provided, further, that nothing in this sec-
tion shall be construed to include within its provisions the entry upon or crossing
over any |and when such entry or crossing is done under a bona fide claimof right
or ownership of said land, it being *3 the intention of this section only to prohib-
it any wanton trespass upon the private land of others." [FN1]

FN1. This statute was anended by Chapter 616 of the Laws of Maryl and of 1961
(effective June 1, 1961). The anendnent elimnmi nated "or city" follow ng
"county" in two places and elimnated "or Criminal Court of Baltinore" inmredi-
ately preceding the words "where such trespass".

The direction to Petitioners to | eave the prem ses was i ssued on behalf of the own-
er by one of its agents, a uniforned guard in the enploy of a private detective
agency under contract to the private owner. The guard, Lieutenant Francis J.
Collins, also held an appointnment as a Speci al Deputy Sheriff under the provisions
of Chapter 491 of the Laws of Maryland of 1939 (a Public Local Law relating solely
to Montgonery County), codified as Section 2-91 of the Mntgonery County Code (1955
Ed.), which reads as, follows:

"The sheriff of the county, on application of any corporation or individual, my
appoi nt special deputy sheriffs for duty in connection with the property of, or un-
der the charge of, such corporation or individual; such special deputy sheriffs to
be paid wholly by the corporation or person on whose account their appointnments are
made. Such special deputy sheriffs shall hold office at the pleasure of the sheriff
and shall have the same power and authority as deputy sheriffs possess within the
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area to which they are appointed and in no other area." [FN2]

FN2. The office of Sheriff in Maryland still carries with it the conmon | aw
powers of a conservator of the peace. Deputy Sheriffs have such authority as
the Sheriff hinself could exercise. Hence, the powers of the "Special Deputy
Sheriff" under this statute woul d appear to include the power of arrest. See
Turner v. Holtzman, 54 MdJ. 148.

STATEMENT
The facts of the case were fairly and adequately sunmari zed by the court bel ow, as
follows (R 76-77):

"r*xx WlliamL. Giffin, Marvous Saunders, M chael Proctor, Cecil T. Washi ngton
Jr., and Gmendolyn *4 Greene (hereinafter called "the Giffin appellants' or 'the
Giffins') all of whomare Negroes, were arrested and charged with crimnal trespass
on June 30, 1960, on property owned by Rekab, Inc., and operated by Kebar, Inc., as
the @ en Echo Anusenent Park (A en Echo or park).

"The Griffins were a part of a group of thirty-five to forty young col ored stu-
dents who gathered at the entrance to G en Echo to protest 'the segregation policy
that we thought m ght exist out there.' The students were equi pped with signs indic-
ating their disapproval of the adnission policy of the park operator, and a picket
line was formed to further inplenment the protest. After about an hour of picketing,
the five Giffins left the larger group, entered the park and crossed over it to the
carrousel. These appellants had tickets (previously purchased for themby a white
person) which the park attendant refused to honor. At the tinme of this incident,
Rekab and Kebar had a 'protection' contract with the National Detective Agency
(agency), one of whose enployees, Lt. Francis J. Collins (park officer), who is also
a special deputy sheriff for Montgonery. County, told the Giffins that they were
not wel conme in the park and asked themto | eave. They refused, and after an interval
during which the park officer conferred with Leonard Wronoff (park manager), the
appel l ants were advi sed by the park officer that they were under arrest. They were
taken to an office on the park grounds and then to Bet hesda, where the trespass war-
rants were sworn out. At the tine the arrests were made, the park officer had on the
uni form of the agency, and he testified that he arrested the appellants under the
est abl i shed policy of Kebar of not allow ng Negroes in the park. There was no testi-
nony to indicate that any of the Giffins were disorderly in any nanner, and it
seens to be conceded that the park officer gave themanple tine to heed the warning
to |l eave the park had they wanted to do so."

*5 Upon these facts, and after ruling that there was sufficient proof to establish
the statutory el enents of "due notice" and "wantonness," the court considered the
remai ni ng question advanced by Petitioners, viz, whether their arrest and conviction
"constituted an unconstitutional exercise of state power to enforce racial segrega-
tion" (R 81). In concluding that there was no such unconstitutional exercise of
state power, and in affirm ng the judgnments of conviction, the court below said (R
81-82):

"*** |1t is true, of course, that the park officer - in addition to being an em
pl oyee of the detective agency then under contract to protect and enforce, anpng
other things, the lawful racial segregation policy of the operator of the anusenent
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park - was al so a special deputy sheriff, but that dual capacity did not alter his
status as an agent or enployee of the operator of the park. As a special deputy
sheriff, though he was appointed by the county sheriff on the application of the op-
erator of the park 'for duty in connection with the property' of such operator, he
was pai d wholly by the person on whose account the appointnent was made and his
power and authority as a special deputy was limted to the area of the anmusenent
park. See Montgomery County Code (1955); 82-91. As we see it, our decision in Drews
v. State, 224 MJ. 186, 167 A 2d 341 (1961), is controlling here. The appellants in
that case - in the course of participating in a protest against the racial segrega-
tion policy of the owner of an anusenent park - were arrested for disorderly conduct
conmitted in the presence of regular Baltinore County police who had been called to
eject themfromthe park. Under sinilar circunstances, the appellants in this case -
in the progress of an invasion of another amusenent park as a protest against the

| awf ul segregation policy of the operator of the park - were arrested for crinmina
trespass conmitted in the presence of a special deputy sheriff of Mntgonmery County
(who was al so the agent of the park operator) *6 after they had been duly notified
to | eave but refused to do so. It follows - since the offense for which these appel -
lants were arrested was a mni sdeneanor conmitted in the presence of the park officer
who had a right to arrest them either in his private capacity as an agent or em

pl oyee of the operator of the park or in his linmted capacity as a special deputy
sheriff in the anusenment park (see Kauffnan, The Law of Arrest in Maryland, 5 M. L.
Rev. 125, 149) - the arrest of these appellants for a crimnal trespass in this man-
ner was no nore than if a regular police officer had been called upon to nake the
arrest for a crime conmitted in his presence, as was done in the Drews case. As we
see it, the arrest and conviction of these appellants for a crimnal trespass as a
result of the enforcenent by the operator of the park of its lawful policy of se-
gregation, did not constitute such action as may fairly be said to be that of the
State. The action in this case, as in Drews, was al so "one step renmoved from State
enforcenent of a policy of segregation and violated no constitutional right of ap-
pel l ants. "

SUMVARY OF ARGUMENT
The action inhibited by the Fourteenth Anendnent is only such action as may fairly
be said to be that of the states. The Amendment erects no shield against nerely
private conduct, however discrimnatory or wongful. I|ndividual invasion of indi-
vidual rights is not the subject matter of the Amendnent. Shelley v. Kraener, 334
US 1, 13: Civil Rights Cases, 109 U S. 3, 11

A private property owner, such as the operator of a private amusenent park, nay,
consistent with the Fourteenth Amendnment, arbitrarily discrinmnate as to invitees.
He has the right, even though he operates his private facility under license from
the State, to select his clientele and to nmake such sel ection based on color, if he
so desires. *7Wllianms v. Howard Johnson's Restaurant, 268 F. 2d 845 (4th Cr.);
Slack v. Atlantic Wiite Tower System Inc., 181 F. Supp. 124, aff. 284 F. 2d 746.

I ndi vi dual s have no constitutional right to enter or renmain upon private property
contrary to the will of the owner. The private owner, on the other hand, is entitled
to equal protection of law in nmaintaining his peaceful possession. This Court, in
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Martin v. Struthers, 319 U. S. 141, 147, referring to state crimnal trespass |aws,
and making specific reference to the Maryland statute here invol ved, observed:

"Traditionally the Anerican | aw puni shes persons who enter onto the property of an-
ot her after having been warned by the owner to keep off. General trespass after
warning statutes exist in at |east twenty states, while sinilar statutes of narrower
scope are on the books of at |east twelve states nore..."

The State's general |aws nmust be applied to all with equal force, regardl ess of
their race, and violation thereof cannot be shielded fromstate acti on on account of
race. Bernstein v. Real Estate Commi ssion of Maryland, 221 M. 221, app. dism ssed
363 U.S. 419. The non-discrininatory application and enforcenent of Maryland's crim
inal trespass law in the present case cannot be considered a type of state action
proscri bed by the Fourteenth Arendnent, even though the private owner's sole reason
for excluding negroes fromthe anusenent park may have been because they were
negroes. Giffin v. Collins, 187 F. Supp. 149. The Park's business policy of exclud-
i ng negroes was neither induced, dictated, or required by any State or |ocal |aw,
policy or customy nor was it in any way know ngly aided by any action that could
fairly be said to be that of the State. Petitioners' arrest and conviction for crim
inal trespass was not due to or because the State of Maryland desired or intended to
maintain this facility as a segregated *8 place of anuserment. It was not only the
right, but the duty of the State of Mryland, upon conplaint being made to it by the
private owner, to act thereon to protect and provide against unlawful entry. In so
doing the State was nerely allowing the use of its legal renedies as a substitute
for force in a civilized conmunity; it was not inducing others to discrimnnate, nor
substituting its judgnment for the judgment of the individual proprietor. [FN3]

FN3. The private owner abandoned its policy of not serving Negroes shortly
after the conclusion of this case in the lower court. It should al so be noted
t hat subsequently thereto the Montgomery County Council enacted an equal ac-
conmodat i ons | aw for Montgomery County. Ordinance 4-120, effective January 16,
1962.

ARGUMENT
Conviction of Petitioners under Maryland' s General Statute Prohibiting Wanton Tres-
pass on Private Property Did Not Contravene the Equal Protection C ause of the Four-
teenth Arendnent to the Federal Constitution

l.
A Private Anusenent Park, Though Licensed by the State, May Constitutionally
Ref use Service to Negroes Sol ely Because of Their Race.

At comon |aw, a person engaged in a public calling, such as inn-keeper or conmon
carrier, was held to be under a duty to the general public and was obliged to serve,
wi t hout discrimnation, all who sought service. Equally well settled, on the other
hand, is the proposition that operators of other private enterprises, including
pl aces of amusenent, are under no such comon | aw obligation; and, in the absence of
a statute forbidding discrimnation, may select their clientele based on color, if
they so desire. Wllians v. Howard Johnson's Restaurant, 268 F. 2d 845 (4th CGr.);
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Slack v. Atlantic Wite Tower System lInc.., 181 F. Supp. 124, aft. 284 F. 2d 746;
*O9Giffin v. Collins, 187 F. Supp. 149: Madden v. Queens County Jockey Cub, 72
N.E. 2d 697 (New York), cert. denied, 332 U.S. 761;: Terrell WIlIls Swi nm ng Pool v.
Rodri quez. 182 S W 2d 824 (Texas); Younger v. Judah, 19 S W 1109 (M ssouri); Colf
V. Savage, 210 P. 374 (Washington); De La Ysla v. Publix Theatres Corporation, 26 P
2d 818 (Utah); Horn v. Illinois Central Railroad, 64 N.E. 2d 574 (lllinois); Coleman
v. Mddlestaff, 305 P. 2d 1020 (California); Fletcher v. Coney Island, 136 N.E. 2d
344 (OGhio); Al paugh v. Wlverton, 36 S.E. 2d 906 (Virginia); Geenfeld v. Muryl and
Jockey Club, 190 MI. 96: Good Citizens Assoc. v. Board. 217 Md. 129: and Drews V.
State, 224 Md. 186; Garfine v. Mnnmouth Park Jockey Club, 148 A. 2d 1 (N.J.):; and
State v. dyburn., 101 S.E. 2d 295 (N.C).

This Court, in Boynton v. Virginia, 364 U.S. 454 clearly recognized the validity of
the foregoing principles when it said that every tinme a bus stops at a wholly inde-
pendent roadside restaurant, the Interstate Comerce Act does not require that res-
taurant service be supplied in harmony with the provisions of that Act. In fact,
this Court has refused to hold that where a privately-owned restaurant is involved,
in the absence of the general taxpaying public's ownership of the facility, or in-
terstate comerce, that it will extend federal protection against racial discrimna-
tion on the basis of the Fourteenth Amendnent. Burton v. W /I nmington Parking Author-
ity. 365 U S. 715 Boynton v. Virginia, supra. These recent pronouncenents indicate
reaf fi rmance of the |ong established | aw that the owner of private property may be
arbitrary and capricious in his choice of invitees, notw thstanding the Fourteenth
Amendnent; and that that Anendment "erects no shield against nmerely private conduct,
however discrimnatory or wongful." Shelley v. Kraener, supra, at page 13. See al so
Ternmi nal Taxicab Co. v. Kutz, 241 U S. 252.

*10 It being established by the Gvil R ghts Cases, 109 U.S. 3 that the Congress is
wi t hout power to |egislate against such private discrimnation as was involved in
the present case, this Court cannot (without overruling its prior precedents) accont
plish the sanme result by now holding that the Fourteenth Arendnent created a new
[imtation on the use of private property as developed in the common |aw. The fact
that the private anmusenent park was required to have a |license from Montgonery
County in order to operate does not, as contended by Petitioners, prohibit discrim
ination by the private owner in its use and enjoynent of the licensed facility; nor
does the requirenent of such license convert the private facility into a public one.
WIllianms v. Howard Johnson's Restaurant, supra; Slack v. Atlantic Wiite Tower Sys-
tem Inc., supra; Madden v. Queens County Jockey Club, Inc., supra; State v. dy-
burn. See also Giffin v. Collins.

.
The Arrest and Conviction of Petitioners Did Not, Under the Particular
G rcunstances of This Case, Constitute an Unconstitutional Exertion of State
Power to Enforce Racial Segregation in the Private Anusenent ParKk.
Petitioners broadly contend that even if the private proprietor had a right to ex-
clude themfromthe prem ses solely on account of their race, the State of Maryl and
crossed the line of forbidden conduct narked by the Fourteenth Anendment by arrest-
i ng, prosecuting and convicting themunder the crinminal trespass statute. Virtually
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t he sane argument was advanced and rejected in Giffin v. Collins, supra, the court
t here hol di ng:

"Plaintiffs have cited no authority holding that in the ordinary case, where the
proprietor of a store, restaurant or amusenent park, hinself or through his own *11
enpl oyees, notifies the Negro of the policy and orders himto | eave the preni ses,
the calling in of a peace officer to enforce the proprietor's adnmitted right woul d
amount to deprivation by the state of any rights, privileges or immunities secured
to the Negro by the Constitution or laws. Ganted the right of the proprietor to
choose his custoners and to eject trespassers, it can hardly be the |law, as
plaintiffs contend, that the proprietor may use such force as he and his enpl oyees
possess but may not call on a peace officer to enforce his rights." (Enphasis sup-
plied.)

Though readily concedi ng that State-inposed racial segregation in the field of re-
creational activity is proscribed by the Fourteenth Arendnent, it is the position of
the State of Maryland that "state power" is not being coercibly, and hence unconsti -
tutionally, applied to enforce and abet racial discrimnation sinply by its exercise
to arrest, prosecute and convict under the circunstances of this case. W subnit,
rather, that the search for unconstitutional state action in this area nust be nade
agai nst the foll owi ng background, as ably set forth by the United States in its
brief am cus curiae in conmpani on cases, nos. 11, 58, 66, 67, and 71 (this term, at
pages 42 and 45:

" a State cannot constitutionally prohibit association between Negroes and
whites, be it in a public restaurant or el sewhere. On the other hand, to cite an ex-
anple, if a private | andowner should invite all of his neighbors to use his sw nming
pool at will and then request one of the invitees to | eave because of his race,
creed or color, the decision would be private and, however unprai seworthy, not un-
constitutional. Furthernore, we take it that there would be no denial of equal pro-
tection if the State made its police and | egal renmedi es avail able to the owner of
t he swi mm ng pool agai nst any person who cane or renmmined upon his property over his
objection. For, in a civilized conmunity, where |egal renedies have been substituted
*12 for force, private choice necessarily depends upon the support of sovereign
sanctions. In such a case, the |aw would be color-blind and it could not be fairly
said, we think, that the State had deni ed anyone the equal protections of its |aws.
(Enphasi s supplied.)

*kkkkk*k

"It is one thing for the State to enforce, through the |aws of trespass, exclu-
sionary practices which rest sinply upon individual preference, caprice or preju-
dice. It is quite another for the State, exercising as it does inmmeasurable influ-
ence over individual behavior, to induce racial segregation and then proceed to im
pl ement the acts of exclusion which it has brought about. If the State, by its |aws,
actions, and policies, causes individual acts of discrimnation in the conduct of a
busi ness open to the public at large, the sane State, we believe, cannot be heard to
say that it is merely enforcing, in even-handed fashion, the private and unfettered
deci sions of the citizen."

As otherwi se stated in Burton v. Wl mngton Parking Authority, 365 U.S. 715, 722,
private conduct abridging individual rights does no violence to the equal protection
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clause unless "to sone significant extent" the State "in any of its manifestations”
has becone involved in it. This court there recogni zed that to fashion and apply a
precise formula for recognition of State responsibility under the equal protection
cl ause woul d be an "inpossible task;" and that only by "sifting facts" and "wei ghi ng
ci rcunst ances" could the involvermrent of a State in private discrimnatory conduct,

if such existed, be attributed its true significance.

It is not seriously contended that the discrimnatory practices of the amusenent
park were performed in obedi ence to any positive provision of state law, or induced,
required or dictated by any state policy or custom On the contrary, all of the
evidence in the case indicated that the *13 practice of segregation in the Park was
solely the result of the business choice of the private proprietor, catering to the
desires and prejudices of his custonmers. See Slack v. Atlantic Wite Tower System
Inc., supra. We submt, therefore, that the only real issue for decision (and so re-
cogni zed by the United States in its brief amcus curiae filed in this proceeding)
is whether the arrest of the Petitioners by Lieutenant Collins, in response to the
request of the private amusenent park for assistance in enforcing its policy of ex-
cl udi ng negroes, constituted state action in violation of the Fourteenth Amendment.

The court bel ow found as a fact fromthe evidence that Lieutenant Collins was not
executing any State authority by virtue of his status as a special deputy sheriff,
but was acting solely as the agent of the private property owner in directing peti-
tioners to | eave the private anmusenent park premises. It is neverthel ess urged upon
this Court on behalf of Petitioners that Collins necessarily acted in his capacity
as special deputy sheriff in nmaking the arrests, seem ngly reasoning that such nust
have been so because (a) he was specially appointed a special deputy sheriff upon
application of the park managenent, (b) he was paid by the park, (c) he was in uni-
formand wearing his state badge at the time he nade the arrests, and (d) the ap-
plication for warrants which he executed after the arrests were on a formentitled
"Application for Warrant by Police Oficer." W subnit that these conclusions are
both ni sl eading and i naccurate. Collins was an enpl oyee of the National Detective
Agency, a private organi zation incorporated under the laws of the District of
Col unbi a and aut horized to provide guard service to its clients. He had been as-
si gned under the guard contract between his enployer and the anmusenent park to be
the senior guard *14 with the title of Lieutenant. That Collins deened his enpl oyer
to be the Detective Agency, and not the State of Maryland, or the Park, is abund-
antly plain froma review of the record. It is equally plain that there is nothing
in the evidence to indicate that Collins was engaged at the Park for any reason oth-
er than to maintain peace or protect property from damage or theft; and particularly
there is nothing in the record to support even a weak inference that he was hired by
t he amusenent park for the sol e purpose of excluding Negroes. The only testinmony
concerning Collins' status as a Special Deputy Sheriff consists solely in the state-
nment, volunteered by Collins, that "I ama Special Deputy Sheriff of Montgonery
County, State of Maryland" (R 14). The record does not discl ose upon whose applica-
tion Collins was deputized. Consistent with the provisions of the statute it could
have been at his own request, or at the request of his enployer, National Detective
Agency, or at the request of the Park nmanagenent. That Collins was not paid by the
Park, but was paid solely by his enployer, National Detective Agency, is certain (R
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14). Collins received no pay fromthe Park or from anyone el se for being special
deputy sheriff (R 15). Collins wore the white-coat uniformof the National Detect-
i ve Agency (and not a uniformof the State of Maryland), and his only indicia of
State authority was that he wore, presumably on his uniform his deputy badge; al-

t hough there is absolutely nothing in the record to indicate that the Petitioners
observed the badge, or knew that Collins was a special deputy sheriff when he arres-
ted them It is to be noted that Collins, in effecting the arrests, pursued the sane
procedures as any ordinary citizen in obtaining an arrest warrant froma magistrate,
thus indicating that Collins was not exercising the powers of special *15 deputy
sheriff vested in him [FN4] Nor does the nere fact that Collins was given an ap-
plication for warrant entitled "Application for Warrant by Police O ficer" convert
otherwi se private actions into those of a public official. W subnmit that on a fair
review of the record the only rational conclusion to be drawn is that Lieutenant
Collins was not executing any State authority on behalf of the private owner's
policy of racial discrimnation

FN4. Maryl and confers on its peace officers the right to arrest w thout war-
rant for any nisdeneanor committed in the officer's presence, but confines
private persons in simlar cases to m sdeneanors ampunting to a breach of the
peace. B. & O Railroad Co., v. Cain. 81 Mil. 87. Private Detective agencies
have no police authority whatsoever under Maryland | aw. See Sections 75-92 of
Article 56, Annotated Code of Maryland (1957 Ed.) regul ating the business of
private detective agencies.

CONCLUSI ON
For the reasons stated it is respectfully subnmitted that the judgnents of convic-
tion should be affirnmed.

U.S., 1962.
Giffinv. State of Maryl and
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