Westlaw Download Summary Report for PAPENFUSE,EDWARD 5140691

Date/Time of Request: Monday, February 12, 2007 14:38:00 Central
Client Identifier: 1000210861

Database: SCT-BRIEF

Lines: 1311

Documents: 1

Images: 0

The material accompanying this summary is subject to copyright. Usage is governed by contract with Thom-
son, West and their affiliates.



Westlaw:
1963 W. 105773 (U.S.)

For opinion see 84 S.&¢. 1770, 84 S. C. 260, 84 S. C&t. 38

Briefs and O her Rel ated Docunents

<<Material appearing in DI GEST section, including Topic and Key Nunber
classifications, Copyright 2007 West Publi shi ng Conpany>>

Suprenme Court of the United States.
WlliamL. GRIFFIN, et al., Petitioners,
V.
MARYLAND, Respondent.
No. 6.
Cct ober Term 1963.
August 23, 1963.
ON WRI T OF CERTI ORARI TO THE COURT OF APPEALS OF THE STATE OF MARYLAND

Brief for Petitioners
Joseph L. Rauh, Jr. John Silard, Daniel H Pollitt, 1625 K Street, N W, Wshi ngton
6, D. C

Joseph H. Sharlitt, Lee M Hydernan, 1001 Connecticut Avenue, N W, Wshington 6,
D. C

O Counsel : Jack Geenberg, Janes M Nabrit, I11, 10 Colunmbus Crcle, New York 19,
New Yor k.
I NDEX
pinions Below ... 1
Jurisdiction ... 1
Question Presented ... 2
Statutes Involved ... 2
Statement ... 2
Sunmary of Argunent ... 8
Argunment ... 14

I. The State's Active Support to the Racial Discrimnation of @en Echo Park Trans-
gresses the Equal Protection O ause of the Fourteenth Amendnent ... 15

I1. Under the Equal Protection Cause, the State Can Neither Recognize, Countenance,
Nor Protect a "Right" of Discrimnation Agai nst Negroes at Public Acconmpdations ...
27

© 2007 Thonmson/West. No Caimto Oig. U S CGovt. Wrks.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1964124872
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1963202388
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1963201696

1963 W. 105773 (U. S.)

Conclusion ... 42
TABLE OF CASES
Barrows v. Jackson, 346 U.S. 249 ... 8 9, 12 15 16, 17, 21, 31
Boynton v. Virginia, 364 US. 454 ... 17
Breard v. Alexandria, 341 U. S 622 ... 23
Burton v. WIlmnmington Parking Authority, 365 U S. 715 ... 8, 9, 12, 14 15, 20, 21
30, 34
Cantwel | v. Connecticut, 310 U.S. 296 ... 23, 27
Cvil Rights Cases, 109 U.S. 3 ... 11, 13, 14, 29, 30. 33, 39
Cooper _v. Aaron, 358 U.S. 1 ... 34
Edwards v. South Carolina, 372 U S 299 ... 27
Ex Parte Virginia, 100 U.S 339 ... 15
Garner v. louisiana, 368 U S. 157 ... 24 32
Giffinv. Collins, Cvil Action No. 12308, D.C. Md. (1960) ... 19
Hall v. Commonwealth., 335 U S. 875 ... 23
Henderson v. United States, 339 U S 816 ... 34
*ii Janes v. Marinship Corp., 25 Cal. 2d 721, 155 P. 2d 329 ... 23
Lanzetta v. New Jersey. 306 U S. 451 ... 27
Lochner v. New York, 198 U S. 45 ... 38
Lonbard v. louisiana, 373 U S. 267 ... 9, 14, 21, 32, 40
Marsh v. Alabama, 326 U.S. 501 ... 10, 21, 22, 23, 30
Munn v. Illinois, 94 U.S. 113 ... 38
Nebbia v. New York, 291 U. S 502 ... 13, 38
Ni xon v. Condon. 286 U.S. 73 ... 33
Ni xon v. Herndon, 273 U.S. 536 ... 33
Pennsyl vania v. Board of Trusts, 353 U.S. 230 ... 19, 34
Peterson v. Greenville, 373 U S. 244 ... 20

© 2007 Thonmson/West. No Caimto Oig. U S CGovt. Wrks.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1953116603
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1960122592
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1951116441
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1961100551
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1961100551
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1940125994
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1883180274&ReferencePosition=11
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1958101036&ReferencePosition=34
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1800131995
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1961134168
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1948200540
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1950117454
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1945111957
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1939125884
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1905100369
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1963125344
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1946114356
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1876155639
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1934124797
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1932123414
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1927124195
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1957100867
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DocName=373US244&FindType=Y

1963 W. 105773 (U. S.)

Public Uilities Comin v. Pollak, 343 U.S. 451 ... 10, 37

Republic Aviation Corp. v. NLRB, 324 U.S. 793 ... 23

Ross v. Ebert., 275 Wse. 523, 82 N.W 2d 315 ... 23

Shelley v. Kraener, 334 U.S. 1, ... 8 9, 11, 12 14 15, 16, 17, 21, 31, 34
Smith v. Allwight, 321 U S 649 ... 33

Smith v. California, 361 U S. 147 ... 27

Steele v. Louisville & Nashville R _Co., 323 U.S. 192, ... 21, 33, 34
Terry v. Adanms, 345 U.S. 461 ... 11, 23

Valle v. Stengel. 176 F. 2d 697 ... 16

Virginia v. Rives, 100 U.S. 313 ... 15

Wnters v. New York, 333 U S. 507 ... 27

Wight v. Georgia, 373 U.S. 284 ... 27

M scel | aneous
Cong. d obe, 42nd Cong., 2d Sess., 382 ... 41

Henkin, Shelley v. Kraener, Notes for a Revised Opinion, 110 Pa. Law Rev. 473.
10, 24, 31

Maryl and Code (1957), Art. 27, Sec. 577; Art. 52, Secs. 13-25, 99 ... 2, 5, 19

Mont gomery County Code, Ch. 75; Ordinance 4-120, January 16, 1962 ... 26, 34, 35

pinions Circuit Court for Montgonery County and Court of Appeals of Maryland, 225
Ml. 422, 171 A.2d 717 ... 1

*iii Pollitt, Dine Store Denpbnstrations, 1960 Duke L. J. 315 ... 3
St. Antoine, Private Racial Discrimnation, 59 Mch. L. Rev. 993 ... 38

The New York Tinmes, August 11, 1960, p. 14, col. 5; Cctober 18, 1960, p. 47, col. 5;

February 7, 1962, p. 40, col. 5 (Menmphis) ... 25, 26

The Washi ngton Post, March 15, 1961, p. 1, col. 2; April 9, 1962, p. 5, col. 2
(Houston); Sept. 13, 1962, p. 18, col. 1 (New Orleans); July 19, 1963, p. 4. ... 20,
26

8 RRL R 268 ... 26, 37

28 US.C 8§ 1257(3) ... 1

© 2007 Thonmson/West. No Caimto Oig. U S CGovt. Wrks.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1952118791
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1945115965
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=595&FindType=Y&SerialNum=1957112896
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1948118404&ReferencePosition=8
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1944117055
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1959130634
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1944118360
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1953119814
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1949119407
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1800106751
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1948119287
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1963125357
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000018&DocName=MDCDART27S577&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=162&FindType=Y&SerialNum=1961107216
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=162&FindType=Y&SerialNum=1961107216
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=28USCAS1257&FindType=L

1963 W. 105773 (U. S.)

*1 Opini ons Bel ow
The opinions of the Crcuit Court for Mntgomery County and of the Court of Appeals
of Maryland (225 MJ. 422, 171 A. 2d 717) appear at R 72 and R 76.

Juri sdiction
The jurisdiction of this Court is invoked under 28 U.S.C. § 1257(3). The judgnent
of the Court of Appeals of the State of Maryland was entered on June 8, 1961. The
petition for a wit of certiorari was filed on August 4, 1961 and was granted on
June 25, 1962 (R 84). Oal argunent *2 was had on Novenmber 5, 1962, and reargunent
was ordered by this Court on May 20, 1963 (373 U.S. 920).

Question Presented
Whet her at a privatel y-owned anusenent facility licensed to serve and catering to
the general public, the State may lend its police authority for enforcenent of dis-
crimnation agai nst Negroes, and, upon refusal of Negro nenbers of the public to
| eave the prenises, may arrest, accuse, prosecute, and convict them of crimna
trespass.

Statutes | nvol ved
This case involves the equal protection clause of the Fourteenth Anendnment to the
Constitution of the United States, and Article 27, Sec. 577 of the Maryland Code
(1957) which provides:

"Any person ... who shall enter upon or cross over the land, premises or private
property of any person ... after having been duly notified by the owner or his agent
not to do so shall be deemed guilty of a misdenmeanor ... provided [however] that

nothing in this section shall be construed to include within its provisions the
entry or crossing over any |and when such entry or crossing is done under a bona
fide claimof right or ownership of said land, it being the intention of this sec-
tion only to prohibit any wanton trespass upon the private | and of others."

St at ement

The group of "sit-in" cases at the 1962 and 1963 terns of court had their origins
in Geensboro, North Carolina, on February 1, 1960 in the attenpt of Negro citizens
to obtain treatment equal to that afforded to *3 whites in such public accomopda-
tions as food, transportation, entertainnent anti recreation. On that day, four
young Negro students at the North Carolina A. & T. College, who had grown increas-
ingly inpatient with prevailing practices under which Negro students could not ob-
tain food and refreshnent served at |ocal stores, refused to |eave a |ocal |unch
counter in Geensboro when they were denied a cup of coffee. This nopdest incident
mar ked the begi nning of wi despread efforts in a nunber of states, including Mary-

| and, to open service for Negroes in places of public accommpdation. See Pollitt,
Dime Store Denopnstrations, 1960 Duke L.J. 315. One of those efforts, fromwhich this
case arose, took place in the sumer of 1960 at the amusement park serving the Na-
tion's Capital.

A en Echo Park, the najor anmusenment facility in the District of Colunbia area, is
| ocated in Montgonmery County, Maryland. The Park is operated by a corporation |i-
censed to do business in the State of Maryland (R 3; 78, n. 1). In the years up to

© 2007 Thonmson/West. No Caimto Oig. U S CGovt. Wrks.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=162&FindType=Y&SerialNum=1961107216
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=28USCAS1257&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DocName=373US920&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000018&DocName=MDCDART27S577&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000018&DocName=MDCDART27S577&FindType=L

1963 W. 105773 (U. S.)

1960, G en Echo Park was frequented by white custonmers only (R 46-47), with the ex-
ception of Negro naids acconpanying white children (as long as they "didn't do any-
thing in the park" (R 41)). The park offered to the public the usual ganmes and
anusenment concessions, together with a swinmng pool and eating facilities (R 77).

On June 30, 1960, a nunber of persons, including petitioners, gathered outside the
mai n entrance of the Park to urge publicly that Negro patrons be permtted to use
the Park's facilities and to seek service for Negro patrons by peaceable nmeans (R
59-71). A picket line protesting racial segregation was set up outside the main en-
trance to the Park. (R 62-63). No tickets of admi ssion were required for entry into
the Park (R 17) and petitioners, young Negro students participating in the den
Echo protest, entered *4 the Park through the open main gates at about 8:15 p.m (R
6-7). While petitioners were generally aware of den Echo's |ong-standi ng discrinn-
atory policy, they were hopeful that the managenment woul d not refuse them service
(R 61-63, 69). Having entered the Park without difficulty, petitioners took seats
on the horses and other animals of the carousel and sought to enjoy a nerry-go-round
ride (R 7-8), for which they had in their possession valid tickets of adm ssion (R
17, 59). [FN1]

FN1. Friends of the petitioners had purchased these tickets and had gi ven them
to petitioners (R 60). There is no suggestion that the nanagenent placed any
restriction upon the transfer of tickets to friends and relatives; indeed, it
was conceded by an agent of the Park that transfers frequently occurred in his
presence (R 17). No offer to refund the purchase price was nade to petition-
ers (R 17).

Petitioners, as we have said, were hopeful that the Park would not refuse themthe
service which it advertised and rendered to the general public. Their attenpts at
service were not unreasonable, considering that no tickets were required for adm s-
sion to the Park itself (R 17), that none of the signs around the Park indicated
any discrimnation against Negro custoners (R 60), and that in its press, radio and
tel evision advertising in the District of Colunbia area the managenent invited "the
public generally" without distinction of race or color (R 45-46).

It soon devel oped, however, that petitioners were not going to be able to ride the
carousel on which they were seated. Wile the carousel remmined stationary, peti-
tioners were approached by one Francis J. Collins, who ordered them out of the Park
(R 7-8). Collins was enployed by the den Echo managenent as head of the special
police force at the Park under arrangement with a private detective service, the Na-
tional Detective Agency (R 5, 14-15) and was deputized as a Special Deputy Sheriff
of Montgonery County on the request of the Park *5 management (R 14). [FN2] Collins
was dressed in the uniformof the National Detective Agency and was wearing the Spe-
cial Deputy Sheriff's badge representing his state authority (R 16). On the orders
of and on behal f of the @ en Echo managenent (R 7, 54), but wearing the badge of
his State office, Collins "gave themfive mnutes to get off the property" (R 7),
explaining that it was "the policy of the park not to have col ored people on the
rides, or in the park™ (R 8). Petitioners declined to obey Collins' order, renain-
ing on the carousel for which they tendered their tickets for the ride (R 8, 17).
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Havi ng unsuccessfully directed petitioners to | eave the prem ses, and still acting
pursuant to his enployers' instructions (R 7, 56) but exercising his police author-
ity (R A), Collins then arrested petitioners (R 12) for trespass in violation of
Art. 27, Sec. 577 of the Code (R A). There was no suggestion that petitioners were
"disorderly in any manner" or were unwel come for any reason other than their col or
(R 77).

FN2. The private force at the Park included at |east two enpl oyees deputized
as Special Deputy Sheriffs (R 55) pursuant to Montgomery County Code (1955)
Sec. 2-91, which provides that the sheriff "on application of any corporation
or individual, may appoint special deputy sheriffs for duty in connection with
the property of ... such corporation or individual; ... to be paid wholly by
the corporation or person on whose account their appointnents are nade."

At the Montgonery County Police precinct house where petitioners were taken after
their arrest (R 12), once nore acting upon his enployers' instructions but exer-
cising his public office, Collins preferred sworn charges for trespass agai nst peti-
tioners by executing an "Application for Warrant by Police Oficer" (R A). Based
upon Collins' charge, a "State Warrant" was thereafter issued by the justice of the
peace (R B), leading to petitioners' trial under the Maryland "wanton trespass"
statute, Code Art. 27, Sec. 577. Apparently the State had difficulty deciding *6
whet her Col I ins had been exercising his public or his private powers in enforcing
segregation at den Echo Park. The State Warrant filed on August 4, 1960 (R B) al-
| eging that petitioners had refused to | eave the Park "after having been told by the
Deputy Sheriff for den Echo Park" to | eave the property, was replaced by an Anended
State Warrant of Septenber 12, 1960 (R C) alleging that they had refused to | eave
"after having been duly notified by an agent of Kebar, Inc." not to remain on the
property. The shift fromdescribing Collins as "Deputy Sheriff" to describing himas
"an agent of" the owner of the Park was necessitated by the provision of the tres-
pass statute which nade entry or crossing over property a crinme only "after having
been duly notified by the ower or his agent not to do so ..."

Petitioners' trial in the Grcuit Court for Mntgomery County on Septenber 12,
1960, elicited the circunstances under which petitioners were warned off den Echo
premnm ses and arrested and accused of trespass by Collins, acting on the orders of
t he private managenent and cont enporaneously exercising the powers of his public po-
lice office as a Deputy Sheriff. At the trial, Collins, Park co-owner Abram Baker
and Park Manager Woronoff, all el aborated upon the orders given by the managenent to
Collins with respect to his enforcenent of racial discrimnation. Co-owner Abram
Baker adnmitted that fromthe first day of Collins' enploynment, nanagenment had in-
structed himto enforce segregation (R 37). Baker candidly described the use of his
St at e-deputized private enpl oyee to enforce racial discrinination

"Q Didyou instruct Lieutenant Collins to arrest all negroes who canme on the
property, if they did not |eave?

*7 "A Yes.
"Q That was your instructions?
"A  Yes.

"Q And did you instruct himto arrest them because they were negroes?
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"A Yes" (R 39-40).

Deputy Sheriff Collins equally affirned that he arrested petitioners "because they
were negroes," and explained that "I arrested themon order of M. Wronoff, due to
the fact that the policy of the park was that they catered just to white people ..."
(R 16). Park Manager Wronoff also testified that G en Echo's policy was "to nain-
tain the park on a segregated basis" (R 53) and that when he | earned of petition-
ers' presence in the Park, "I instructed Lieutenant Collins to notify themthat they
were not welcome in the park, and we didn't want themthere, and to ask themto
| eave, and if they refused to |l eave, within a reasonable Iength of time, then they
were to be arrested for trespass" (R 54).

Petitioners' constitutional objections to the State's participation in and support
of racial discrimnation, were repeatedly rejected by the trial court (R 4, 12, 55,
71, 72-75). Petitioners were convicted and fined (R F; 72-75). The Maryl and Court
of Appeals affirmed the convictions (R 76), holding that, under the wanton trespass
statute, petitioners' refusal to | eave the prem ses upon instructions of managenent
agent Collins, constituted unlawful "entry or crossing over" the property "after
havi ng been duly notified by the owner or his agent not to do so.”

The Court dism ssed petitioners' argunents that State support of racial discrimna-
tion by a public conmmercial enterprise violated the Fourteenth Arendnent, finding
the case to be "one step renpved from State enforcenment of a *8 policy of segrega-
tion" (R 82). Concerning the segregation policy of Gen Echo Park itself, the Court
assuned that no constitutional objection could be raised, and expressly referred to
"the | awful segregation policy of the operator of the park" (R 82). Because of the
i mportance of the issues thus presented and the inpact of this Court's ruling upon
t hose issues, which will necessarily have effect beyond the individual cases now be-
fore the Court, we enlarge in the Argument on the various |egal considerations in-
volved in racial discrimnation at public accommpdations and its enforcenent by the
authority of the state.

Summary of Argunent
I
Maryl and's active support to the racial discrimnation of @en Echo Park trans-
gresses the equal protection clause of the Fourteenth Anendnent. Wat the State has
done here falls well within the area of State action interdicted by this Court's
rulings in Shelley v. Kraener, 334 U.S. 1, Barrows v. Jackson, 346 U S. 249, and
Burton v. WIlnington Parking Authority, 365 U S. 715.

In Shelley, and later in Barrows, this Court ruled that judicial recognition or en-
forcement of private undertakings to practice segregation constitutes denial by the
state of the equal protection guaranteed by the Fourteenth Amendnent. In the instant
case it is clear that at least as much as in Shelley and Borrows, the courts of the
State of Maryl and have becone the means for enforcing racial discrinnation

I ndeed, the instant case is far stronger than Shelley. For here the State process
enforcing discrimnation is not merely a civil action for the redress of private
wrongs but a criminal action bespeaking a State public policy in *9 preventing the
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proscri bed conduct. Mbreover, whereas in Shelley the proprietary interest enforced
was the honmeowner's choi ce of nei ghbors, here discrimnation has been enforced not
in the private domain of home ownership but in a place of public anmusenent and ac-
commodat i on.

Actually, there is far nmore in the instant case than nere judicial enforcenent of
racial discrimnation - for here the closest interplay existed at every stage
between the discrimnation at 3 en Echo Park and the authority of the State, which
was | oaned to the owners for the enforcenent of their discrimnation. Not only the
judicial and prosecutory power of the State of Maryland has been enpl oyed to enforce
discrimnation, but the State's police authority was |leased to the @ en Echo nanage-
ment on a formalized basis for the continuing adm nistration and enforcenent of its
discrimnatory policy. As regards enforcenent of segregation, there was absolutely
no severance at any tinme between public and private authority at @ en Echo Park. See
Burton v. WIlnington Parking Authority, 365 U S. 715: lonbard v. lLouisiana, 373 U S.
267.

In the deputizing of the private discrimnator and in enforcenent of his discrimn-
ation through arrest, prosecution and conviction of Negroes seeking service, the
State has transgressed the guarantee of equal protection as elaborated in this
Court's rulings in Shelley, Barrows, WImngton Parking and Lonbard. Nor is it any
answer to this constitutional showi ng that states must be enpowered to secure the
privacy of property owners, or that a potential condition of self-help would arise
if this Court were to recognize an area where the State neither protects nor pro-
scribes discrinmnatory conduct. As regards the contention that application of Shel-
ley in the instant cases would | eave states hel pless to defend the privacy of
prem ses, the answer is that these cases do not involve property which the owner *10
has reserved for private use. Far from seeking privacy, these establishnments are
open to and cater to the trade of the public. Were, as here, the proprietor prac-
tices no privacy, it is clear that the only interest which the State's action is
vindicating is the interest in discrinination, and the Fourteenth Amendnent pre-
cludes State vindication of such an interest. See Marsh v. Al abama., 326 U.S. 501
Public Utilities Commin v. Pollak, 343 U S. 451, 464: Henkin, Shelley v. Kraener,
Notes for a Revised Opinion, 110 Pa. L. Rev. 473.

To the argunent that proprietors would enploy forceable self-help in the area where
the State neither protects nor forbids discrinmination, we subnit that the public re-
cord of recent years provides an answering demonstration. It is not the habit of
proprietors seeking the trade of the public to engage in the dirty business of
sel f-hel p ousters of Negroes seeking to give their patronage; rather they rely upon
police forces to oblige in the enforcement of the "unwitten law. " There is every
reason to believe that the renmoval of state support for discrimnation will be the
occasion not for the advent of forcible self-help but for the dem se of segregation
in public accommpdations. And all apart fromthe fact that there is no issue of
self-help directly involved in this case and fromthe overwhel ning public record
that racial discrimnation in places of public acconmodation will not outlive the
wi t hdrawal of state supports, it should be noted that there is at |east grave doubt
whet her a proprietor could legally engage in self-help to renove Negro woul d-be pat -
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rons.

The Fourteenth Amendment does not permt the State of Maryland to utilize its po-
lice powers of enforcenent, arrest, accusation and prosecution and its judici al
power of trial and conviction to adm nister and enforce discrimnation at public ac-
commodat i ons. The quantum of state action *11 in this case far exceeds that which
this Court found adequate in earlier cases to invoke the equal protection guarantee
and requires a reversal of the judgnent bel ow

Il

Under the equal protection clause, the State can neither recogni ze, countenance,
nor protect, a "right" of discrimnation against Negroes at public accommodati ons
The previous argunent has proceeded on the assunption that at public accomopdati ons
proprietors have a "right" to discrimnate and has denonstrated that under Shell ey
and rel ated precedents the State nay not lend its enforcenment to such a right. Here
we urge that actually the State cannot create nor recognize any right to discrimn-
ate in the public donain, and that accordingly there is no right amenable to vindic-
ation by the State's criminal |aw.

This Court's 1883 decision in the Gvil R ghts Cases, 109 U S. 3, has given rise to
the assunption that the Fourteenth Amendnent concerns itself only with the active

m sf easance of the State in matters of race rather than with the State's nmere toler-
ance of racial practices, even in areas of intimate public interest. Actually, the
majority in the Cvil R ghts Cases assuned that there was a right to enjoy equal ac-
conmodations in public places "which no State can abridge or interfere with", and
expressly reserved the question whether discrimnation at public establishments

"m ght not be a denial of a right which, if sanctioned by the State law, would be
obnoxi ous to the prohibitions of the Fourteenth Arendrment." Neverthel ess, the de-
cision did foster the view that the equal protection guarantee does not reach nere
State tol erance of racial discrimnation. But beginning in the 1940s the "m sfeas-
ance" theory began to show its inadequacy in lines of cases (see e.g. Terry v.
Adans, 345 U.S. 461) where *12 this Court found the equal protection clause to apply
even in the absence of conscious State support to discrimnation as such. Recently
in WIlmngton Parking (365 U.S. at 725) this Court found that by reason of the rela-
ti onship between the State and the public acconmpdati on there involved, an affirmat-
ive State obligation arose to assure non-discrimnation

I ndeed, we submt that this Court's ruling's in Shelley and Barrows, reflect the
concept of the Fourteenth Amendment as a guarantee agai nst tol erance by substantive
State law of racial discrimnation in the public domain, whether practiced by gov-
ernment officials or private persons. Wether by statute or judicial ruling, the ap-
plication of State |law - contract, tort, property, or statutory trespass - so as to
deprive a person because of race of privileges enjoyed by others, is "state action”
reached by the Fourteenth Amendnent. As thus seen, the true significance of Shelley
is that the Fourteenth Amendnent speaks no less to the state's substantive, |aw of
rights and duties than to affirmative state commandnents in favor of segregation
The Constitution precludes the state not only from conmandi ng di scrim nation, but
equal ly fromcreating or recognizing a legal "right" to discrimnate, with the ex-
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ception of those areas of private concern, such as the honme, constitutionally pre-
cluded fromstate intrusion

In any event, when the State in its executive capacities has involved itself with
private proprietors as in the case at bar, then equal protection requires the State
to assure non-discrimnation in the service of the Negro public. Analysis denon-
strates that the State of Maryland is intimately involved in such public accommopda-
tions as den Echo. In its varied licensing and inspection requirenents for the pro-
tection of the public interest and wel fare, the *13 State of Maryland has nanifested
its high concern regarding the operation of Gen Echo. In its many regul atory neas-
ures relating to the enterprise, the State further denonstrates its concern for the
public interest in the operation of the public accomvodation involved. But the
State's invol venent does not end with |licensing, inspection and regulation; in a
nyri ad of ways governnents provide assistance to public acconmodati ons. These vary-

i ng measures of governnental assistance once nore denonstrate the State's consci ous-
ness of the public interest involved - the enterprise may be privately owned but the
interest served is public and receives the active supportive energi es of government.

The State has obviously "becone involved" in the operation of public accomvbdations
licensed, regulated and supported by its agencies. The "private property" concepts
whi ch underlay this Court's refusal in the 1883 Cvil Rights Cases to give necessary
scope to the Fourteenth Amendnent's guarantee of equal protection, cannot today re-
mai n di spositive of the question whether the State of Maryland nmay permt public ac-
commodati ons to discrimnate agai nst Negroes. No reason appears why this Court
shoul d decline to give controlling significance in equal protection cases to the
public interest consideration it finds dispositive in econom ¢ due process cases.

Cf. Nebbia v. New York, 291 U S. 502. One hundred years after Emancipation, the ef-
fort at true enancipation cannot succeed while great public enterprises, operating

with the |icense, approval, assistance and control of the states, remain beyond the
constitutional obligation to afford Negro citizens equal participation in the life

of the community.

*14 Argunent

This case was argued at the last termof court together with other cases involving
State prosecuti ons agai nst Negroes seeking service at public accommpdations and fa-
cilities. The reargunment pernits analysis in sonewhat nore depth, of sone fundanent-
al issues which appeared to concern the Court during the argument of the cases |ast
term Actually, as we continue to urge in this brief, the convictions herein require
reversal under the accepted proposition announced and applied by this Court ill
Shelley v. Kraener, 334 U.S. 1, Burton v. WImngton Parking Authority, 365 U.S.

715, and nost recently, in Lonbard v. Louisiana, 373 U. S. 267, that the Fourteenth
Amendnent precludes a State frominvolving itself with private discrimnation either
through its legislative, executive, or judicial authority (see infra, point I). That
proposition calls for the reversal of these convictions wthout necessity of resolv-
i ng the question whether the discrimnatory policy pursued at the public accomvbda-
tion herein was one which the State could regard as lawful in the absence of active
State support. But we urge in addition (see infra, point Il), an exami nation of the
proposition espoused by the court bel ow and emanating fromthe 1883 Civil R ghts
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Cases, that the owners of l|licensed prenmises chartered to serve and catering to the
general public have a "right" to practice racial discrimnation, and that the
State's recognition of such a "right" is not a denial of the equal protection of the
| aw Shoul d this Court deemit necessary to reach our second point, we urge that a
realistic exanmi nation of the Fourteenth Anendnment mnust require the conclusion that

it obligates States to assure equal access for Negroes at places of public accomod-
ation, and thus the Fourteenth Amendnent *15 necessarily precludes the State's im
position of sanctions upon Negroes who peaceably seek the sane service accorded by
the proprietors to the white public.

l.
The State's Active Support to the Racial Discrimnation of @en Echo Park Trans-
gresses the Equal Protection C ause of the Fourteenth Amendnent.

The instant case is one of a nunber of proceedi ngs challenging state prosecutions
of Negro patrons and white associ ates at places of public acconmopdati on. The first
prem se of the chall enge against the crimnal proceedings involved in the pending
cases is that such exertions of state power in support of racially discrimnatory
practices by enterprises serving the public, constitute "state action" forbidden by
the Fourteenth Amendnent. Wat the States have done in these cases falls well within
the area of state action interdicted by this Court's rulings. See Shelley v. Krae-
ner, 334 U.S. 1, Barrows v. Jackson, 346 U. S. 249, and Burton v. WI nington Parking
Authority, 365 U.S. 715.

(1) Judicial Support to Discrimnation. Long before Shelley, this Court enphasized
that the Fourteenth Amendnent's requirenment of equal treatnent by the state, reaches
"state action of every kind" - legislative, executive and judicial. See Virginia v.
Rives, 100 U.S. 313, 318: Ex Porte Virginia, 100 U S. 339. In Shelley and later in
Barrows, the Court ruled that judicial recognition or enforcenment of private under-
takings to practice segregation constitutes denial by the state of the equal protec-
tion guaranteed by the Fourteenth Amendnment. In the instant case it is clear that at
| east as much as in Shelley *16 and Barrows, the courts of the State of Maryl and
have becorme the nmeans for enforcing racial discrimnation. No nore nay the State
here enforce "private" discrimnation by judicial trespass action than it could do
so by judicial ejectnment action in Shelley. W subnmt that Shelley controls the in-
stant case and precludes the affirnmance of convictions for "trespass" of persons
ordered of f prenises and arrested and accused "because they were Negroes." [FN3]

FN3. This was the holding of the Third Circuit under simlar factual circum
stances, in Valle v. Stengel. 176 F. 2d 697.

I ndeed, the instant case is far stronger than Shelley. Here the State process which
enforces racial discrimnation is not nerely civil process as in Shelley, but the
substantive crimnal law of the State. In contrast to civil process which the State
extends to parties for the redress of private wongs, crimnal prohibitions inport
t he existence of a general public interest in the proscription of the conduct pro-
hi bited. Even nore so than in Shelley, where the State nerely opened its courts for
private redress, here, in the application of a crimnal prohibition, the State is
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expressing and applying a public policy favoring discrimnation

Mor eover, any supposed private interest worthy of state court protection in this
case nmust fall far below the private and property interests which this Court pre-
cluded from judicial enforcenent in Shelley. The asserted private and property in-
terest in Shelley was that in the home-owner's choice of his neighbors - an interest
which certainly stands high in the traditional respect and protection of the law. By
contrast, here the State's process has been made avail able to enforce discrimnation
not in the private domain of hone ownership, but on a nerry-go-round at an anmusenent
park catering to the general public. *17 If, as this Court's Shelley ruling held,
state courts may not lend their powers to the enforcenent of discrimnation in hone
owner ship, they may do so even less to enforce discrimnation at prem ses |icensed
for, advertised, and dedicated to the custom of the public.

This is the position espoused before this Court several years ago in a brief amcus
for the United States in Boynton v. Virginia, 364 US. 454. In the Governnent's
Brief before this Court (at p. 17), it enphasized that "The application of a gener-
al, nondiscrimnatory, and otherwise valid law to effectuate a racially discrimnat-
ory policy of a private agency, and the enforcenent of such a discrimnatory policy
by state governnental organs, has been held repeatedly to be a denial by state ac-
tion of rights secured by the Fourteenth Anmendnent." Pertinent judicial rulings, the
Solicitor General pointed out, denpbnstrate that "where the state enforces or sup-
ports racial discrimnation in a place open for the use of the general public ... it
i nfringes Fourteenth Amendnent rights notwi thstanding the private origin of the dis-
crimnatory conduct" (at p. 20).

The position elaborated in Boynton is, we submit, the only position which this
Court can take consistent with its holdings in Shelley and Barrows. |If the Constitu-
tion precludes judicial vindication through civil remedies for a right of private,
discrimnation in the selection of neighbors, then it nust at |east equally preclude
judicial enforcenent by criminal |law of a restriction of prenises catering to the
public. Wthout the necessity of considering the state's nonjudicial involvenent in
this case in the practice of segregation at G en Echo Park, it is enough for consti-
tutional purposes for this Court to find that Maryland has inpernissibly inposed
crimnal penalties and prohibitions to support discrimnation at a public acconmoda-
tion.

(2) Executive Support to Discrimnation, Actually, there *18 is much nmore in the
i nstant case than judicial enforcenent of racial discrimnation - for here the
cl osest interplay existed at every stage between the discrimnation at G en Echo
Park and the executive authority of the State, which was |oaned to the owners for
t he enforcenent of discrimnation. Not only the judicial and prosecutory power of
the State of Maryland has been enployed to enforce discrimnation, but the State's
police authority was | eaved to the 3 en Echo managenent on a formalized basis for
the continuing adm nistration and enforcement of its discrimnatory policy. Deputy
Sheriff Collins, not upon the nere request but upon the orders of the private man-
agenent whi ch enpl oyed him and wearing the badge of his public office, infornmed and
instructed petitioners that because they were Negroes they would have to | eave the
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premi ses. Collins and his associates were thus adm nistering the Park's policy of
raci al discrinination on a day to day basis.

Indeed, it was officer Collins who created the crine of which petitioners were con-
victed. His direction to petitioners to | eave the prem ses was a necessary ingredi-
ent of the offense under the statute, which is conmtted only "after having been
duly notified by the owner or his agent ..." Then, to add even further state sup-
port, still following the orders of his enployers but in his capacity as an officer
of the State, Collins arrested petitioners and filed warrants under oath agai nst
them bringing into play the crimnal machinery of the State. [FN4] Collins' unas-
sisted *19 double play is in sharp contrast to the ordinary Tinkers to Evers to
Chance initiation of crimnal process.

FN4. Collins, who was under the orders of his private enployers to accuse pe-
titioners of trespass, did so in his public capacity. This is reflected in the
"Application for Warrant by Police Oficer" (R A), filed by Collins on his
tavern allegation "that be is a deputy sheriff ... and aa such ... did ob-
serve" the alleged offense, and in the State Warrants (R B, C) reciting that
"conpl ai nt hath been nade upon the information and oath of Lieutenant Collins,
Deputy Sheriff ..."

Wil e the court below points out (R 82) that Collins mght have filed his ac-
cusation in his private capacity, it is significant that he did not. Mryl and
enpl oys an accusatory systemin petty offenses based upon the discretionary
authority of justices of the peace to arraign persons for trial upon conpl aint
to them of an offense having been commtted. Code Article 52, Sections 13 to
25. One who persuades a justice of the peace "in his discretion" (Art. 52,

Sec. 23) to issue a state warrant, has procured the trial of the accused in

t he absence of further affirmative action to amend or disnmiss the warrant, by
the justice of the peace (Art. 52, Sec. 22) or the trial court (Art. 52, Sec.
13; in Montgonery County Art. 52, Sections 25 and 99). That the justice of the
peace is influenced in the exercise of his discretionary accusatory power by
the fact that a police official is the conplainant, is indicated by his main-
tenance of a separate formof "Application for Warrant by Police Oficer”

whi ch, unlike the formused by private, applicants, requires no |listing of
other witnesses, is issued in part on the basis of unsworn verbal representa-
tions to the justice by the officer of the aw, and on his oath that "as a
nmenber of the Montgonery County Police Departnent," he believes the accused
guilty (R A). In these circunstances, it cannot be said that in the exercise
of the justice of the peace's discretionary power to accuse petitioners and
thus to bring themto trial, it was inconsequential that the conplaint nmade by
Collins pursuant to his enployers' orders, was in his official capacity as a
police officer,

It could hardly be nore obvious, we submit, that as regards enforcenment of segrega-
tion there was absolutely no severance at any tine between public and private au-
thority at den Echo Park. The Park's policy of racial discrimnation was at al
ti mes being adninistered and enforced by the State through Deputy Sheriff Collins
and his colleagues. Here the State of Maryland was not nmerely enforcing racial dis-
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crimnation through prosecution in the courts, but was itself adm nistering that
discrimnation on a day to day basis at the premnises of the |argest public anmusenent
facility in the District of Colunbia area. Cf. Pennsylvania v. Board of Trusts, 353
U.S. 230. Indeed, but for the State's ready support, the nanagenent ni ght not have
di scri m nated agai nst the Negro patrons. Actually, shortly after that State support
was chal l enged in the instant case and in a Federal suit filed by Negro patrons to
bar further arrests at den Echo (Giffin v. Collins, Gvil *20 Action No. 12308, D
C. M. (1960)), the Park abandoned its practice of segregation (see The Washi ngton
Post, March 15, 1961, p. 1, col. 2).

As this Court recently phrased the presently relevant principle in Burton v. Wlm
ington Parking Authority, 365 U.S. 715, 722, (re-affirmed at the last termin
Peterson v. Greenville, 373 U S. 244) the equal protection clause conmes into play
when "to sone significant extent the State in any of its manifestations has been
found to have becone involved” in private conduct abridging individual rights. The
applicability of this rule is clear and direct where the State has |oaned its badge
of police authority to the private discrimnator. Even |ess can Maryland |l ease its
pol i ce badge for discrimnatory use here than Del aware could |l ease its property for
di scrimnatory use in WI m ngton Parking.

Only this year, the Court decided Lonbard v. lLouisiana, 373 U S. 267, which appears
di spositive on the power of the state to lend its police authority to the nmainten-
ance of segregation at public prenises. There the public assurances by the New O -
| eans Mayor and Police Chief to businessnen that police authority would assist in
mai nt enance of segregation constituted inpernissible state support to segregation
Surely an identical result nmust follow where, as in the present case, the State has
not merely promised its police assistance to continued segregation but has actually
deputi zed the proprietor in the daily enforcement of his segregation practice. [FN5]

FN5. The court below, found Deputy Sheriff Collins' involverment in administer-
ing segregation at den Echo no different than that of a regular police of-
ficer casually called upon for assistance by nanagenment (R 82). While in our
view the Constitution precludes either type of police involvenment in admnis-
tering racial segregation at public accommpdations, it nmust be noted that the
two situations are not identical. Unlike the policenan requested to make an
arrest for trespass, the police power here was under the pay and control of
the private managenent which ordered Deputy Sheriff Collins to adm nister its
discrimnatory policy (R 16). In this commingling of public and private
powers at G en Echo, there was irretrievably surrendered the integrity ordin-
arily attaching to the policeman's badge. It seenms clear (cf. Steele v. Louis-

ville & Nashville R Co., 323 U.S. 192: Marsh v. Alabama, 326 U.S. 501) that
the I oan of the State's police badge is acconpanied by a constitutional pro-
hibition on its use for the enforcement of racial practices.

*21 (3) The foregoing considerations, we submt, permt no other resolution of this
case than a reversal of the convictions against petitioners. In the deputizing of
the private discrimnator and in enforcenent of discrimnation through arrest, pro-
secution and conviction of Negroes who peaceably sought service, the State has
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transgressed the guarantee of equal protection as defined and applied in this

Court'

s decisions in Shelley, Barrows, WImngton Parking, and Lonmbard. yet there

remai n certain questions posed during the oral arguments at the last term about the
nmeani ng and effect of the result for which we contend. In particular, it has been
suggested, first, that the owner of a business has an inherent proprietary right of
"privacy" from Negro customers, which right the State may properly safeguard and
preserve; and, second, that if proprietors may continue to discrininate only without
the help of the state, then a dangerous condition of forcible self-help would arise
inthe "no man's | and" where the state neither protects nor proscribes discrimnat-
ory conduct. We turn to a brief exam nation of these issues. [FNg]

FN6. A related point which has been suggested daring the argunments is that the
State's action in convicting petitioners of trespass is "neutral” within the
contenpl ati on of the Fourteenth Anendnent, since the State courts in applying
the I aw of trespass to petitioners were not racially notivated. But in Shelley
(334 U.S. 1. 22) this Court rejected the identical argunent on the ground that
"the power of the State to create and enforce property interest nust be exer-
cised within the boundaries defined by the Fourteenth. Anendment." In Point I
of the argunment, we exam ne at nmore | ength the postul ate underlying the "neut-
rality"” contention, that the Fourteenth Amendment reaches only the racial ms-
feasance of the State and provides no affirmative obligation upon the State to
protect the Negro public in its enjoyment of public services and accommvpda-
tions. We urge there that there is in fact no "right" to discrimnate in the
public domain anenable to "neutral™ protection by the substantive |aw of the
State (see infra, pp. 27 to 32).

*22 (a) Protection of Proprietary Privacy. It is argued that a right of privacy and

raci al
State

exclusion inheres in the operator of a public business, which "right" the
has a legitimate interest to safeguard and preserve. But this case does not

i nvol ve the privacy of the home, or of prem ses at which the owner has sought to bar
the presence of the public at large. Far from seeking privacy, den Echo Park is
open to and caters to the trade of the public. This Court has had occasion to em
phasi ze precisely this distinction. In Marsh v. Al abanma, 326 U.S. 501, the Court

rul ed

that the exertion of state crimnal authority on behalf of a proprietor's re-

striction on the liberties of a nenber of the general public on his prem ses was
precl uded by the Fourteenth Armendnent. As the Court pointed out (at 505-506): "The

State

urges in effect that the corporation's right to control the inhabitants of

Chi ckasaw i x coextensive with the right of a honmeowner to regul ate the conduct of

his guests. W cannot accept that contention. Oamership does not always nmean abso-
| ute dom nion. The nore an owner, for his advantage, opens up his property for use
by the public in general, the nmore do his rights becone circunscribed by the stat-

utory
v. Pol

and constitutional rights of those who use it." And in Public Utilities Comn
lak, 343 U.S. 451, 464, the Court dism ssed the contention that the Constitu-

tion secures to a passenger on a public vehicle "a right of privacy substantially

equal
Court,

to the privacy to which he is entitled in his own hone." Privacy, said the

"is substantially linted by the rights of others when its possessor travels

on a public thoroughfare or rides in a public conveyance."
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*23 This Court has |ong recognized the attenuati on of personal and proprietary pri-
vacy when asserted in areas of public interest and concern. Thus, the proprietor of
an apartment house, but not the proprietor of a town, can exclude leaflet distribut-
ors fromprivately owned prenises. Conpare Hall v. Commonwealth, 335 U S. 875 with
Marsh v. Al abama, 326 U.S. 501. Similarly, the city can protect the citizen's pri-
vacy in his living room but not on the public street. Conpare Breard v. Al exandri a,
341 U.S. 622 Wth Cantwell v. Connecticut, 310 U S. 296. Private ownership of
premi ses is not dispositive on the right to exclude unwanted and trespassing union
organi zers. Republic Aviation Corp. v. NLRB, 324 U S. 793. The right to privacy and
associ ati on nmust yield when the association w elds quasi-public functions. Conpare
James v. Marinship Corp., 25 Cal. 2d 721, 155 P. 2d 329, with Ross v. Ebert, 275
Wsc. 523, 82 N W 2d 315. See also Terry v. Adanms, 345 U.S. 461

G en Echo Park is a |icensed business enterprise owed and operated by corporations
chartered by the State of Maryland. It caters to the general public as the nmajor
amusenment park in the District of Colunbia area and none of its numerous advertise-
ments through various nmeans of public comunication reflected any discrimnation
agai nst Negro nenbers of the public and no signs around the Park proclai ned any re-
striction upon the custom of Negro patrons. These factors underline the critica
consideration in the instant case that the State's power has been invoked to enforce
not personal privacy but public discrimnation - to assist a business catering to
the general public in its refusal of service to Negro menbers of that public. But he
who seeks privacy nust practice privacy. To the argunent that rights of "privacy"
nmust be given predom nant standing here, the sinple answer is that there is no pri-
vacy to be protected in a place of public accommbdati on *24 catering to thousands of
anmusenent - seekers.

Whet her and to what extent the state nay enforce racial discrimnation at prenises
whi ch the owner has not opened to public use is a question not now necessary for de-
cision. In that situation Constitutional rights of private possession and use m ght
be invoked as the justification for the state's protective activism See Henkin
Shell ey v. Kraener, Notes for a Revised Opinion, 110 Pa. Law Review 473. But here
where the proprietor practices no privacy, it is clear that the only interest which
the State's crimnal action can be said to vindicate is in maintenance of segrega-
tion at public accommodations, and such an interest cannot survive the Fourteenth
Amendnent's stricture of equal protection. [FN7]

FN7. Far fromdealing with a property-owner seeking privacy, here we have a
state-licensed enterprise of public acconmpdati on which has been the benefi -
ciary of state support in its discrimnation. Thus it would hardly be argued
that a state may |icense public accommpdati ons expressly to serve the white
public. Yet, while the State's license here may in form be neutral, when the
State through its courts enforces racial segregation at the |licensed prem ses,
then in effect the State has |licensed and authorized an enterprise to provide
accommodations to the white public al one.

This the State clearly may not do. As M. Justice Douglas stated in his con-
creting opinion in Garner v. Louisiana, 368 U.S. 157, 184: "I do not believe
that a State that |icenses a business can license it to serve only whites or
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only blacks or only yellows or only browns. Race is an inpernissible classi-
fication when it cones to parks or other municipal facilities by reason of the
Equal Protection C ause of the Fourteenth Amendnent. By the sane token, | do
not see how a State can constitutionally exercise its |icensing power over
busi ness either in terms or in effect to segregate the races in the |icensed
premnmi ses. The authority to |license a business for public use is derived from
the public. Negroes are as nuch a part of that public as the whites. A nuni -
cipality granting a license to operate a business for the public represents
Negroes as well as all other races who live there. Alicense to establish a
restaurant is a license to establish a public facility and necessarily im
ports, in law, equality of use for all nenbers of the public."

(b) Segregation By Forcible Self-Help. To the suggestion that the prohibition of
state support to segregation at public acconmodati ons woul d create a dangerous no
man's | and, where serf-help would replace | aw and *25 order, there are at |east two
answers. Actually, it may Joe that proprietors of public accomvbdati ons have no
right to discrimnate agai nst Negroes, even w thout the active assistance of the
state - this is the issue to which the second point of this brief (infra, pp. 27 to
41) is addressed. Here we would nerely note that there is a serious Constitutional
guesti on whether the state may either enforce or permt racial segregation at accom
nodations |icensed for or catering to the general public.

In any event, the public record of recent years denbnstrates the unlikelihood of
self-help as a neans for perpetuating the discrinnation which proprietors have
heretofore practiced with the assurance of the state's ready assistance. It is not
the habit of proprietors seeking the trade of the public to engage in the dirty
busi ness of self-help ousters of Negroes seeking to give their patronage; rather
they rely upon police forces to oblige in the enforcenent of the "unwitten | aw. "
The recent whol esal e abandonnent of racial practices of the business comunity in
many Sout hern localities, denpbnstrates that these practices are |ess the product of
public attitudes or business necessity than the vestigial renmains of former condi-

tions, succored by the willingness of public authorities to enforce segregation.
There is every reason to believe that the renoval of state support for discrimna-
tion will insure the denmi se of segregation in public acconmpdati ons.

Prior to the first sit-in of February, 1960, lunch counters throughout the South
deni ed nornmal service to Negroes. Six nonths later, lunch counters in sixty-nine
cities had abandoned di scrimnatory practices (The New York Tinmes, August 11, 1960
p. 14, col. 5); by October of 1960, the nunber of recently desegregated municipalit-
i es had nounted to nore than one hundred (The New York Times, Cct. 18, *26 1960, p
47, col. 5). During 1961 and 1962, desegregation steadily continued, [FN8] and in
1963 whol esal e abandonnment of segregati on has been the national pattern. [FN9]

FN8. See e.g. The New York Times, Feb. 7, 1962, p. 40, col. 5 (Menphis); The
Washi ngton Post, April 9, 1962, p. 5, col. 2 (Houston); The Washi ngton Post,
Sept. 13, 1962, p. 18, col. 1 (New Ol eans).

FN9. See The Washi ngton Post, July 19, 1963, p. 4.
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In the instant case, no possible difficulty could arise fromthis Court's invalida-
tion of State support for segregation at G en Echo. [FN1O] After these cases were
tried, the Park abandoned its prior racial practices in 1961 (see The WAshi ngton
Post, March 15, 1961, p. 1, col. 2); Mntgormery County adopted a public places |aw
(Ordi nance 4-120, adopted by County Council, January 16, 1962), and recently so did
the Maryl and Legislature. See 8 R R L.R 268. Unquestionably, an elenment in the man-
agenment's abandonnent of discrimnation was petitioners' challenge to the State's
enforcenent of discrimnation. The national evidence equally denonstrates that state
enf orcenent al one provides the essential buttress for continued racial discrimna-
tion at places of public accombdation

FN10. As the trial judge hinmself observed (R 74):

"If the Court of Appeals of Maryland decides that a negro has the same right
to use private property as was decided in the school cases, as to State or
Covernment property, or if the Supreme Court of the United States so deci des,
you will find that the places of business in this County will accept that de-
cision, in the sane manner, and in the sane way that public authorities and

t he people of the County did in the School Board decision ...."

* kkkk k%

The Fourteenth Anmendnment does not permit the State of Maryland to utilize its po-
lice powers of enforcement, arrest, accusation and prosecution and its judicial
powers of trial and conviction to adm nister and effectuate racial discrimnation at
a facility catering to the general public. The quantum of state action here far ex-
ceeds that which this *27 Court found adequate to bring into play the equal protec-
tion clause in earlier cases. W subnit that under the Fourteenth Amendnent WMaryl and
cannot convict Negro youngsters of crimnal trespass nmerely because they have sought
to ride the merry-go-round in a place of public accommpdation. [FNL11]

FN11. State crimnal statutes, particularly where First Anendment rights night
be unduly inpeded by uncertainty in the anbit of the state's proscription of
conduct, nust avoid vagueness in the definition of a crimnal act. Lanzetta v.
New Jersey, 306 U.S. 451: Cantwell v. Connecticut, 310 U S. 296; Wnters v.
New York, 333 U.S. 507: Smith v. California, 361 U S. 147:; Edwards v. South
Carolina, 372 U S. 299; Wight v. Georgia, 373 U S. 284. The enforcenent of
this Maryland crimninal trespass statute against these petitioners runs counter
to these precedents, for it subjects petitioners to punishnment without ad-
equate prior notice that their conduct transgressed the State's crininal pro-
scription. The statute forbids "entering or crossing over" private property
after notification not to do so. The Maryland Court of Appeals found the stat-
ute applicable to petitioners, who were warned off the property only when ac-
tually sitting on the carousel in naking their First Anendnent protest. Wile
the court bel ow deened petitioners' failure to | eave the prem ses synonynous
with "entering or crossing over" the prenises, its sole authority for such a
construction was a recent North Carolina Suprene Court ruling (R 80). Cer-
tainly, in the absence of a prior Maryland construction of this crimnal tres-
pass statute, the "entering or crossing over" |anguage was not adequate warn-
ing to sustain punishnent of persons maki ng peaceabl e public protest sinply by
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remai ni ng on an amusenment concession for which they had tickets of adm ssion

[l
Under the Equal Protection Clause, the State Can Neither Recogni ze, Countenance,
Nor Protect a "Right" of Discrimnation Agai nst Negroes at Public Acconmpdati ons.

The argunment in the previous section has examined State invol venent on the genera
prem se that the equal protection clause is invoked by forns of active State conduct
whi ch sanction, conpel, or enforce discrimnation. Mst of the Fourteenth Amendnent
raci al cases which have conme before this Court have in fact involved volitional *28
and active governnental support to discrinination as such; there have been few occa-
sions for resolving the inpact of the Fourteenth Anendnent where the state does not
conpel but nmerely tolerates discrinination. Sone have accordingly conme to view equal
protection as a guarantee only against the racial msfeasance of the state. Thus,
the court bel ow assunmed that no constitutional question arises nerely fromthe
state's acceptance and recognition of a "lawful policy of segregation" at a place of
public accommpdation - and having postulated a "right" of discrimnation, it found
no fault with Maryland's vindication of that right through crimnal trespass sanc-
tions. In the previous analysis, we have accepted arguendo the prenise entertained
by the court below that proprietors have a right to discrimnate at public accomod-
ations, and have urged that nevertheless the State nay |l end no enforcenent to the
exerci se of such a right. Here we urge that the prem sed "right" to discrimnate at
public acconmpdations is itself erroneous - that the State cannot create or recog-
nize a right to discrimnate against the Negro public, and that accordingly there is
no "right" for the State's crimnal law to vindicate. [FN12]

FN12. What is relevant here as a constitutional defense to Marland' s crimna
prosecution is that the owner of a public accomopdation has no "right" to dis-
crimnate against Negroes and in the absence of such a "right" there is no le-
gitimate predicate for the State's criminal action agai nst Negroes who seek
service. It is our view, as we develop herein, that the sane considerations
which nmake it a violation of the Constitution for the State to recogni ze a
proprietor's "right" to discrimnate, also give the Negro an affirmative
"right" to service at public accommpdations. The Constitution, we submit, not
only pernmts Negro nenbers of the public to sit on the carousel free of State
interference, but also requires the State to assure them equal access and ser-
vi ce at such acconmpbdati ons.

(1) Is it truly the law that equal protection proscribes only state enforcenent of
raci al discrimnation? Does the guarantee of "equal protection " inport no affirmt-
ive obligation of the state to assure non-discrimnatory treatnent *29 in any of the
areas of public life where the State is otherwise intimtely concerned and invol ved?
If proprietors have the "right" to discrimnate agai nst Negroes at public acconmpda-
tions, is it not the substantive state law fromwhich that right is derived, and if
so, may a state create and recognize a proprietary right to discrimnate in a public
calling and in the public domain?

This Court's 1883 decision in the Civil R ghts Cases, 109 U S. 3, first gave rise
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to the assunption that the Fourteenth Amendment concerns itself only with the active
m sf easance of the state in matters of race, and not with its nonfeasance. The | an-
guage of this Court's ruling has been taken to nean that persons nmay engage in ra-
cial discrimnation in the operation of public acconmpdations, and that the Four-
teenth Amendnment does not require the state to Concern itself with such conduct.
Aatual ly, closer reading of the Cvil R ghts Cases decision indicates that nore has
been attributed to its holding than it contained. For this Court held only that that
Congress had exceeded the anbit of the Fourteenth Amendnment in |egislation which
spoke directly to the proprietors of accommpdati ons, without directing itself in any
way to the internedi ate Fourteenth Amendnment responsibility of the state. Certainly,
there was not then before the Court the question whether the Fourteenth Amendnent is
breached when a state has failed to protect the Negro fromdiscrinination in access
to public acconmpdations. On the contrary, the Court took pains to point out (pp

19, 21) that the case was resolved "on the assunption that a right to enjoy equa
accommodation and privileges in all inns, public conveyances, and places of public
anusenent, is one O the essential rights of the citizen which no State can abridge
or interfere with," and that the Court was not presented with the issue whether
deni al of equal service at such establishnents *30 "might not be a denial of a right
whi ch, if sanctioned by the state | aw, woul d be obnoxious to the prohibitions of the
Fourteenth Anendnent."

Not wi t hst andi ng the narrow hol ding of its 1883 ruling, the |anguage of the majority
inthe Gvil R ghts Cases, which gave pre-enptive enphasis to the consideration that
an acconmodation is privately owned, has fostered through succeedi ng years the as-
sunmption that equal protection begins and ends with an active state comuand in favor
of discrimnation, and does not, even in areas of public interest and concern, reach
nmere tol erance of racismby the |law of the state. But in the early 1940s the "m s-
feasance” theory began to show its inadequacy. In the adjudication of a line of ra-
cial primary cases culmnating in the ruling in Terry v. Adans, 345 U. S. 461, this
Court held that the Fourteenth Amendment reaches "private" discrimnation by those
who exercise authority fromthe state or in the area of the state's direct concern
As the Court recently explained in its WImngton Parking decision, there are cir-
cunst ances where by reason of the confluence of governnental and private authority
(cf. Marsh v. Alabama, 326 U. S. 501)., the affirmative obligation devol ves upon the
state to assure equality of treatment regardl ess of race. Concerning the practice of
di scrimnation at a state-connected public accommopdation, this Court referred to the
responsibility of the State to assure non-discrimnation at the prem ses, and stated
that "no state may effectively abdicate" such responsibilities, either by "ignoring
themor by nerely failing to discharge them whatever the notive may be" (365 U. S.
at 725). These authorities indicate that this Court has already recogni zed that the
State may transgress the obligation of equal protection by its mere countenancing of
discrimnation in areas of public concern

*31 (2) Indeed, we subnit that this Court's rulings in Shelley and Barrows neces-
sarily reflect the concept of the Fourteenth Arendnent as a guarantee agai nst toler-
ance by state substantive |aw of racial discrimnation, whether practiced by Govern-
nment or private citizenry. As this Court expressly stated in Shelley, the Fourteenth
Amendnent inhibits in the area of race "the power of the State to create and enforce
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property interests.” Under this view, the state nay neither create, enforce, recog-
ni ze, nor tolerate a "right" to discrimnate in the public domain. Neither conmon

| aw nor statute can be constitutionally applied in a manner which would validate ra-
cial discrimnation. Wiether by statute or judicial ruling, the application or en-
forcement of state law, - contract, tort, property or statutory crime of trespass -
in a manner which woul d deprive a person solely because of race of rights or priv-
il eges enjoyed by other persons, is "state action" which violates the Fourteenth
Anendnent .

As thus seen, the true significance of Shelley is not its proscription on state en-
forcement of a supposed "right" to discrimnate. Rather, it is grounded on the view
that the Fourteenth Amendment speaks no less to the state's substantive | aw of
rights and duties than to affirmative state commandnents in favor of segregation
Wth the exception of those areas of private right such as the hone, which are con-
stitutionally precluded from governnent intrusion (see. Henkin, Shelley v. Kraener,
Notes for a Revised Opinion, 110. Pa. Law Review 473), state |aw which recognizes
and gives standing to a "right to discrimnate" on the basis of race, offends the
equal protection guarantee. This, in our view, is the answer to the question voiced
by M. Justice Black at the arguments |ast year, whether if proprietors have a right
to discrimnate at their establishnments the state is precluded fromgiving *32 them
protection in that right. The Constitution precludes the state not only from enfor-
cing aright to discrimnate, but equally fromcreating or recogni zing such a right
in the public domain. An individual need not hold hinself out to serve the genera
public, but, if he does, the State under the Fourteenth Anendnment may not recognize
his "right" to exclude fromhis offer to serve the public any part thereof solely on
grounds of race.

(3) But even in the absence of the suggested assinilation of the state's | aw of
substantive rights to the concept of "state action,"” we would urge that with respect
to the service of Negroes at places of public accommbdation the state is so intim
ately concerned that it can neither conpel nor permt racial discrinination. Those
who operate acconmnodati ons catering to the public nust, in our view, be charged by
the state with the mininmal trust of serving the public wi thout racial discrimna-
tion. In Garner v. lLouisiana, 368 U S. 157, 176 (see also Lonbard v. Louisiana 373
US. 267), M. Justice Douglas in a concurring opinion, pointed to the intimte con-
tacts between the state and a restaurant authorized to cater to the general public.
He concl uded (p. 182) that "those who run a retail establishnment under pernmit froma
nmuni ci pality operate, in ny view, a public facility in which there can be no nore
di scrimnation based on race than is constitutionally perm ssible in the nore cus-
tomary types of public facility." W subnit that no other conclusion can properly be
reached, and that if the Court should review the question, it nust rule that Mary-
| and cannot permit den Echo to discrimnate against petitioners because of their
color and refuse themservice at its prem ses.

The constitutional nandate for applying equal protection guarantees to places of
public accommdation, was *33 brilliantly set forth eighty years ago in Justice Har-
lan's historic dissent inthe GCvil Rights Cases, 109 U S. 3. A review of the status
of such establishnents under law and in the social order |led Justice Harlan to the
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view t hat the noving purpose of the Enancipation Armendnments woul d be subverted were
their ambit to exclude carriers, inns and similar public acconmpdati ons:

"In every material sense applicable to the practical enforcement of the Fourteenth
Amendnent, railroad corporations, keepers of inns and managers of places of public
anusenment are agents or instrunentalities of the State, because they are charged
with duties to the public, and are anmenable, in respect of their duties and func-
tions, to governmental regulation. It seens to me that, within the principle settled
in Ex parte Virginia, a denial, by these instrunentalities of the State, to the cit-
i zen, because of his race, of that equality of civil rights secured to him by | aw,
is a denial by the State, within the nmeaning of the Fourteenth Anendnent. If it be
not, then that race is left, in respect of the civil rights in question, practically
at the nercy of corporations and individuals w elding power under the States" (109
U.S. 3, 58-59).

Justice Harlan's broad concept of the Fourteenth Anendment is. not dissimlar from
t hat evi denced by the nore recent decisions of this Court. Beginning with the |and-
mark voter discrimnation cases (Nixon v. Herndon. 273 U S. 536: Nixon v. Condon
286 U.S. 73; Smith v. Allwight, 321 U.S. 649) and going on through Steele v. Louis-
ville & Nashville R Co., 323 U.S. 192, and a series of subsequent rulings, this
Court has applied the rule that When governnent has its "thunb on the scales,”
private conduct *34 may becone infused with the requirenent of equal treatment. Such
i nfusi on has been found by the Court in areas of contracts (Steele, supra; Shell ey,
supra), transportation (Henderson v. United States. 339 U S. 816)., education
(Pennsyl vania v. Board of Trusts, 353 U.S. 230: and see Cooper v. Aaron. 358 U S. 1.
19) and nost recently in the case of a state-assisted public acconmpdati on (Burton
V. WIlnington Parking Authority, 365 U S. 715). In the case |ast naned, the Court
war ned that the equal protection requirenent would apply when "the State in any of
its mani festati ons has been found to have becone, involved" with a private enter-
prise engaging in racial practices.

(4) In the present nore refined formulati on of the degree of state action necessary
to bring "private action" within the reach of the Fourteenth Amendnent, we respect-
fully subnit that the State in many of its nanifestations is indeed involved in pub-
lic accommpdations. Current analysis |ikewi se denonstrates that the State is intim
ately involved in public accommpdati ons, which are |icensed to performval ued public
servi ces upon a showi ng of capacity to serve the public interest, and are govern-
nmental ly regul ated and supported to further the serious public concern in the avail -
ability of the services provided. This is illustrated by a brief review of the ap-
plicable statutes of Maryland respecting the operation of an establishnent such as
G en Echo Park

(i) License. Under Section 15-7 of the Montgomery County Code (1960), it is made
"unl awful for any person to hold in the county any picnic, dance, soiree or other
entertainment for gain or profit to which the general public are admtted," w thout

first having obtained a permit or license. By Section 15-8, the County Council is
enpowered to i ssue such permit or |icense upon paynment of a reasonable fee, and to
adopt "such rules and regulations in connection with such permt, license and fee as

*35 are necessary to protect the public health, safety and welfare." By Section
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15-11, the Council is enpowered to "inspect, license, regulate or linit as to |oca-
tion within the linmts of the county any place of public anusenment, or recreation

and in order to safeguard the public health, safety, nmorals and welfare, to pass
rul es, regul ations or ordi nances ..."

In Chapter 75 of the Montgonmery County Code the Council has pronul gated specific
regul ations (in addition to general rules applicable to matters such as health, fire
and sanitation) relative to the licensing and operation of amusenent parks,

t heatres, dance halls, restaurants, cafes, inns, taverns, public sw mm ng pools,
etc. These rules prescribe the hours of operation (Section 75-1, 75-2) and other de-
tailed matters. Operation without a license of "anmusenent parks operated for profit"
(Section 75-9) is forbidden (Section 75-5, 75-16). Licenses are issuable by the Dir-
ector of the Department of Inspection and Licenses (Section 75-6) two weeks after a
copy of the application has been published in a newspaper of general circulation
(Section 75-7). But no amusenent park |license may be granted until the park submits
proof "of sufficient financial responsibility or adequate liability insurance cover-
age, to protect the public using the park™ (Section 75-9). Payment of the |icense
fee "entitles the operator of the anusenent park" to operate all anusenment devices
not prohibited by law (Section 75-9). In these licensing and inspection requiremnments
for the protection of the public interest and welfare, the State has manifested its
hi gh concern regardi ng the operation of the amusenent accommodations invol ved. But
even after the issuance of the State's approval for the operation of the establish-
ment, continuing State concern is reflected in the systemof regulation in the pub-
lic interest.

*36 (ii) Regulation. Licenses issued expire within one year (Section 75- 10). They
may be denied, revoked or suspended if the enterprise "constitutes a detrinment, is
injurious to, or is against the interests of, the public health, safety, norals or
wel fare" (Section 75-11). Wile hearings are provided in cases of revocation and
suspension, there is specific authority for the summary closing of the prenises to
prevent mani fest nui sance or danger (Section 75-13). The Counts reserves its rights
of visitation and inspection at the premi ses (Section 75-15). In these ways, by con-
tinual vigilance and inspection, the State further denbnstrates its concern for the
public interest in the operation of the public accomvbdation invol ved.

(iii) Support. In the creation and operation of its enterprise, the amusenment fa-
cility also receives a variety of significant governnmental supports. The State first
gives it corporate exi stence and recognition, pernitting it to exercise the attrib-
utes of a natural person with the privilege of limted liability. Then, with the
grant of a permit to operate a public business, the State authorizes the facility to
cater and advertise to the general public.

But the State's support does not end with the issuance of corporate charters and
public licenses. In a nyriad of ways governnents provi de assistance to public accom
nodati ons. Special supports are made avail abl e through urban renewal, fair trade
protections, anti-trust |aws, tax benefits and the like. And assistance is given by
outright subsidies and supportive services of Departments of Commerce and Labor
Then, too, there is the vast area of |ocal government assistance - the special zon-
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ing and |license dispensations, the police protections, and the many daily manifesta-
tions of local concern for adequate public facilities. Thus, den Echo Park is
reached by two public highways paved and repaved from public funds; |arge nunbers
*37 of private cars in and out of the Park create traffic congestion which nmust be
handl ed by State, local, and Park Police; the Park's thrill rides and attendant

noi ses exi st only by relaxation of State |laws relating to public nuisances; and, of
course, this entire case arises fromthe action of a State-deputized private enpl oy-
ee of the Park. These varyi ng neasures of governnental assistance once nore denon-
strate the State's consciousness of the public interest involved - the enterprise
may be privately owned but the interest served is public and receives the active
supportive energi es of government.

(5) I'n view of these manifold contacts just reviewed, can it possibly be said that
the State has not "become involved" in the operation of public accommodations Ii-
censed, regul ated, and supported by its agencies? W submt that the points of State
i nvol venent are too many and too intimate to allow an affirmative answer in the
[ight of twentieth century relationshi ps between governnment and public enterprise.
Cf. Public Utilities Comin v. Pollak, 343 U.S. 451, 462. [FNL13] But as inportant as
their "state involvement” aspect, these contacts al so express the State's recogni -
tion of the constitutionally relevant fact that public accommpdati ons are cl ot hed
with a vital public interest. Once that fact be recognized, as urged by Justice Har-
lan in 1883, *38 then vital constitutional principles come into play - those which
this Court enphasized in a |ine of adjudications foreshadowed in Munn v. Illinois,
94 U.S. 113, and brought to full standing in Nebbia v. New York, 291 U S. 502, and
succeedi ng due process rulings. In the resulting test of government controls agai nst
t he guarantees of due process, this Court's inquiry no |onger ends with the discov-
ery that the enterprise is private, but proceeds on to the question whether the pub-
lic interest warrants the restraint inposed. This Court has thus definitively accep-
ted M. Justice Hol nes' view (Lochner v. New York, 198 U.S. 45, 75) that "the Four-
teent h Arendnment does not enact M. Herbert Spencer's Social Statics." The "l aissez
faire" concept which underlay this Court's 1883 refusal to give necessary scope to
t he Fourteenth Anendment's guarantee of equal protection, cannot today remain dis-
positive of the pending question.

FN13. That the comunity interest is intimtely involved in the service of the
citizens at public acconmopdations is evidenced by the comobn | aw of inkeepers,
nore particularly defined today in the aws of sone thirty states which pro-
hibit racial discrimnation at public places. Mreover, Southern states have
al so evidenced their concern with access to service at public accomvpdati ons,

t hrough the variety of segregation laws in force since the latter part of the
| ast century, which defined the basis for serving the Negro and white public
at such establishnents. Recently, Maryland enacted a public acconmpdati ons | aw
whi ch reverses the fornmer |egislative commandnents of segregation. See 8

R RL.R 268. Both in the fornmer code of segregation and in the present |aw of
i ntegration, Maryland confesses the State's intimate concern with public ac-
cess to services and accommobdati ons catering to the customof the public.

No reason appears why this Court should decline to give controlling significance in
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equal protection cases to the public interest consideration it finds dispositive in
econom ¢ due process cases. [FN14] Considerations of the highest order of public in-
terest are involved in the availability of public services and accommodati os wi t hout
di scrimnation or segregation - their nagnitude is neasured by the cataclysnic
struggle in which they were forged and the great Emanci pati on Arendnents in which
they are enshrined. Yet as |long as these guarantees are thought to pernit the whole-
sal e denial to Negroes of public accombdations and the anmenities of daily life

whi ch they provide, the Anendnents remain, in Justice Harlan's prophetic words,
nerely "splendid baubles.” One hundred years after Enancipation *39 there is presen-
ted in Arerica the spectacle of apartheid communities where Negro citizens are
neither truly free nor nearly equal. True, commendabl e progress is being nmade to
render them free and equal "before the law'; but the effort at true emancipation
cannot succeed while great public enterprises operating with the |icense, approval,
assi stance and control of the state, remain beyond the constitutional obligation to
afford Negro citizens equal participation in the I[ife of the comunity.

FN14. Cf. St. Antoine, Private Racial Discrimnation, 59 Mch. L. Rev. 993,
1008-1016.

(6) Plessy and the Cvil Rights Cases are twin rulings born in an era of retreat
fromthe guarantees of the Enmancipati on Anendnents foll owi ng the fanpous Hayes-Til den
political conprom se of 1877. [FN15] After decades of damage to the noving purpose
of those guarantees, this Court was induced to abandon the "separate but equal" doc-
trine, to restore the integrity of governnental involvenent in public schooling and
to renmove a major obstacle to the achi evenent of a desegregated society. As history
has proved Justice Harlan correct in Plessy, it has also corroborated his forebod-
ings in the Cvil R ghts Cases about a ruling *40 which, under the guise of "propri-
etors' rights", bad the effect of carving fromthe pronise of equal protection the
area of public Iife dom nated by "corporations and individuals w elding power under
the States" to supply public services and acconmpdati ons.

FN15. A | eading scholar of the post-Civil War history, Professor C. Vann Wod-
ward, has noted the relationship of the 1883 ruling in the Cvil Ri ghts Cases
to the 1877 conproni se:

"So far as the historical Negro question was concerned, the Conprom se of 1877
proved to be a nore lasting settlenent that had the Conproni se of 1850 and
those that preceded it. The earlier settlenents had bee-n superseded or repu-
diated in relatively short order. There were no serious infringements of the
basi ¢ agreements of 1877 - those regarding intervention by force, respect for
state rights, and the renunciati on of Federal responsibility for the protec-
tion of the Negro. In 1883 the Supreme Court pronounced the Civil Rights Act
unconstitutional. The decision constituted a sort of validation of the Com
prom se of 1877, and it was appropriate that it should have been witten by
Justice Joseph P. Bradley, the Fifth Judge' of the El ectoral Comni ssion."
Wbodwar d, Reuni on and Reaction, The Conprom se of 1877 and the End of Recon-
struction (1951), 245.

Public segregation in the United States is the stepchild of the pre-Cvil \War
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slavery and the post-Civil War segregation laws. It has been fostered and nai ntai ned
t hrough a consistent and total interplay between those in the real conmunity who
hol d comerci al and econom ¢ power and el enments of the political community of the
states (legislatures, courts, executive officials and particularly the police). As
M. Justice Douglas pointed out in his concurrence in Lonbard v. Louisiana, 373 U.S.
267, a society which permts exclusion of Negroes at its establishnents of public
accommodati on, and indeed lends its |egal sanctions to such exclusion, is practicing
apartheid no less than the State which directly decrees and conpels segregation in
public life. Certainly, the framers of the Enancipation Arendnments did not anticip-
ate a century of segregation of Negroes fromequal participation in community life.

[ FN16] Yet that has been the history following this *41 Court's 1883 ruling exenpt-
ing fromthe reach of the 14th Amendnent the private proprietor trading in the pub-
[ic domain.

FN16. This point was aptly put by Senator Summer during the debate on an 1871
Cvil Rights Act amendnent. Senator Summer st ated:

"Each person, whether Senator or citizen, is always free to choose who shal
he his friend, his associate, his guest. And does not the ancient proverb de-
clare that a man is known by the conpany he keeps? But this assunes that he
may choose for hinmself. H's house is his 'castle'; and this very designation
borrowed fromthe comon | aw, shows his absol ute independence within its

wal I's; nor is there any difference, whether it be pal ace or hovel; but when he
| eaves his 'castle' and goes abroad, this independence is at an end. He wal ks
the streets; but he is subject to the prevailing |law of Equality; nor can he
appropriate the sidewalk to his own exclusive use, driving into the gutter al
whose skin is less white than his own. But nobody pretends that Equality on

t he hi ghway, whether on pavement or sidewal k, is a question of society. And,

permt ne to say, that Equality in all institutions created or regul ated by
law, is as little a question of society."” Cong. G obe. 42nd Cong., 2d Sess.
382.

Today the noving purposes of the Emanci pati on Arendnents are yet to be fulfilled,
whi | e Negro Anericans renain social outcasts in the economic and public life of
their localities, relegated to the back of the bus in their ride to work and the
back alley in their search for lunch hour refreshnent. The default on a profound
constitutional prom se which these realities expose to view, conpels a reappraisa
of concepts which define equal protection so narrowWy as to rob it of its vitality.
Such a reapprai sal points inexorably to the conclusion that state |aw cannot toler-
ate and accordingly cannot enforce racial segregation at places of public accompda-
tion.

*42 Concl usi on
For the reasons herein set forth, the judgnment bel ow should be reversed with in-
structions to dismiss the proceedi ngs agai nst petitioners.

U S., 1963.
Giffin v. Mryland
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