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HARRY N. BAETJER 

J. CROSSAN COOPER, JR. 

JOHN HENRY LEW1N 

H. VERNON ENEY 

NORWOOD B. ORRICK 

RICHARD W. EMORY 

.EDMUND P. DANDRIDGE, JR. 

ARTHUR W. MACHEN, JR. 

ROBERT M.THOMAS 

FRANCIS D- MURNAGHAN, JR. 

ROBERT R. BAIR 

JACQUES T. SCHLENGER 

CHARLES B.REEVES, JR. 

W I L L I A M j . M C C A R T H Y 

RUSSELL R. RENO, JR. 

VBKABLB, B A E T J B K AND HOWAED 
ATTORNEYS AT LAW 

MERCANTILE TRUST BUILDINO 
B A L T I M O R E 5, C A L V E R T S T S . 

B A L T I M O R E , M A R Y L A N D 2 I S 0 2 

A R E A C O D E 301 • P L A Z A 2 - 6 7 8 0 

November 1, 1966 

FREDERICK STEINMANN 

THEODORE W. HIRSH 

THOMAS P. PERKINS, m 

PAUL S. SARBANES 

JOSEPH H.H.KAPLAN 

LUKE MARBURY 

BENJAMIN R. CIV1LETTI 

STUART H. ROME 

G.VAN LEUVEN STEWART 

HENRY F. LEONNIG 

GERALD M.KATZ 

ANTHONY M. CAREY 

WILBUR E. SIMMONS, JR. 

HENRY R. LORD 

ROBERT C, EMBRY, JR. 

GEORGE C. DOUB, JR. 

JOSEPH FRANCE 

COUNSEL 

Robert C. Murphy^ Esq. 
Deputy Attorney General 
One Charles Center 
Baltimore, Maryland 21201 

Re: Drews3 et al., v. State 

Dear Bob: 

On November 23, 1965, you wrote me concerning 
recovery of costs to which the State was entitled in the 
above matter. It has taken me some time and several 
inquiries to obtain a response from my clients in the 
matter. The response is to the effect that they are 
without any funds to pay those costs to which the State 
is entitled. 

Sincerely, 

F r a n c i s D. Murnaghan5 J r , 

FDMjnmad 
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the appellants were ©onvieted in i960 of v io la t 

ing cod* (1957), Art. 27, I lt3» hy "acting in o disorderly 

wanner to the dlaturlance of the public peace'" in a place of 

""public resort or anuaoaarit." On the appeal to thia court, 

the convlotione were affirmed la Prows v. Sta te , 22$ *id» 186, 

167 A.2d 341 (1961). Having found that Qwynn OaM Astuseswmt 

Park la Baltimore count;/ «taa a place of public resort or aauee-

sent wlthir. the meaning of th« a ta tuto , «a hold that tha conduct 

of tha appal lante — two of whom mora white men, en* a white 

wewsn, and tha othar a eolorad woman — during tha course of a 

demonatretlon proteeting tha segregation poller of tha park, 

fcy joining arms and dropping, to tha ground af tar they had 

refused to obey a lawful request to leave tha privately owned 

parte, was diaordarly in that i t "dleturbed tha pufelle peace 

and incited a crowd. " m alao hald that tha action taken by 

tha oounty police, in arraating tha appallants for diaordarly 

conduct (aftar tha polls* a t tha requeet of tha park ssanager 

had asked than to laava and again they rafuaad), did not con

s t i tu te s tate enforcement of racial &iserialnation in violation 

of the Fourteenth Amendment of tha United State*. A direct 

appeal waa thereafter taken to tha Supreme court of the United 

States , which, in a par curias f i led June 29, 136*, in. Srewa 

v. .Maryland, 378 U.S. 5^7, vacated the judgaente and remanded 

the case to th is Court for consideration in l ight of Srlffln 



s. 

y, Maryland [378 S.S. 130} and mil v. Maryland (373 U.S. 226}," 

decided cm in* same day ae prowa. 
ln Qrlfgfn v.. State). 225 **. &22, 171 A.2d 717 

(1961), where the park offleer M I author! ted to siake arres ts 

e i ther as a paid employee of a deteefciva agenay than under son* 

t rae t to protect and anforca the racial segregation policy of 

the operator of Glen Sen* Amusement RMH in Montgomery County 

or as a nonsalarted epeelal deputy sheriff of the county, we 

affirmed the oonvletlon of th« appal Ianta for trespassing'on 

private property In violation of Coda (1^57h Art. 27* I 577, 

When they rafuaad to laava the premises after having been noti* 

fiad to do a©. Bat the Supresie Court in Qrtffla v. Piaryland, 

sugra, hold that the arraat of the appallanta by tha park 

officer was s ta te aatien in that ha «tae peaaeesed of s tate 

authority and purported to act under that authority, and 

reversed the Judgment. In Bail v. s t a t e , 227 na* 302, 176 A. 

2d 771 (1962), where tha appellants had entered the private 

promisee of a restaurant in Baltimore City in protest against 

racial segregation, sat down and refused to leave when asked 

to do so on tha theory that the i r action in regaining on tha 

premises amounted to a permissible verbal or symbolle protest 

against the discriminatory practise of the owner, we affirmed 

the sonvielions for criminal trespass for the reason that the 

r ight to epeaic freely and to make public protest did not 

import a r ight to invade or remain on privately owned property 

ao long as the owner retained the right to choose his guests or 
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aastenera. 'fhm £uprea* Court granted cert iorari* In the interim 

between the decision of th is Court and the decision of the 

Supreae Court, both the city and state enacted public accomo

dation lews*" anna the Supreiae Court decided Sail,** Maryland^ 

aupra, i t reversed the Judgsamt of th is Court and ressanded the 

ess* for ft determination by ^» of the effect of the subsequently 

enacted public aceosnodatloa laws on pending criminal trespass 
I 

senvlctlone • 

On the restand of th i s Drews case, the appeHants 

raise two q u o t i e n t . In offset they eontandi (1) that their 

a r res t and conviction constitutes s ta te action in the l ight of 

the decision in Qrlffln v. Hsgylaatd, supra) and Cii) that to 

uphold tha l r conviction now for acts arising out of s i t - i n 

demonstration* a t Owynn Oak feiusement Par* Mould be to deny 

thes due process and equal protection because the States 

Attorney for Baltimore County haa failed t© prosecute approxi

mately two hundred other cases charging the ease offense. 

U) 
In reconalderlng the conviction* of the 'Drews" 

appalianta in the l ight of ft r i f f in v,.Maryland, |«j££a# *e find 

nothing therein which cewpeie or requires a reversal of our 

deaiaion in Drews v. State (a»a *4. l6tf)« Significantly, the 

question aa to whether the saiae resul t would have been reached 

•i«wnwwif»w^i'iWiiitfiiwwilM.ii m i HI w inii'wuiiimimi i w n w — «M IIIHW—I—amnwii mw i mi mm i*wm»i > wi.wnnwwti>.ui'nmrti • W H I M H | W H I W M * I W » I I H L wmfcM»nw*M»mi'i«w«ni>»ii MiimWuiHn nimiMwiwwni*>'*<> ' i » t » ' w 

** *•• Bell v. Sta te , M . , A.2d (1964), decided 
on tfie resiand* on or about the same t lae aa th i s case. 
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by the Supreme Court had tilt a r res t s in Griffin been made by a 

regular police officer, «8 in the grews case, was not decided, 

Tha ar res ts and subsequent convictions of the appellant* for 

clsiinal trespaes ware Held in ©rlffln to constitute s ta te 

action because the arresting officer, a park employee, was also 

a asocial deputy sheriff. In Prows, how©ver, the appellants 

not only refused to leave tha amuaaatnt parte peacefully after 

they had been requested to do so, but acted in a disorderly 

saanner when the arrest ing off icers , who were county police 

officers* not pari* employees, undertook to eject them, the 

record in Drews does not show, nor has i t ever been contended, 

that the park employee, ifho assisted the arresting officers* 

had power (as was the caae in Gr|ffln) to make a r r e s t s . By 

reversing griff in and remanding D»wa» the Supreme Court must 

have had sons doubt as to whether the two cases were distinguish

able. '49 think there are important differences in the two cases 

between the reasons or causes for the ar res ts and the type of 

police personnel that aside the a r r e s t s , miX that such d is t inc

tions are controll ing. 

In Brews, where the trespassers conducted them-

selves in a disorderly manner when tha police undertook to 

forcibly eject then from the amusement park in an effort to 

prevent them from further inci t ing the gathering crowd by 

remaining in the park af ter they had h99n requested to leave 

by the park manager as wall as the county police* the ar res ts 

• 
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were aaade by pellcesien who were not employed oy the park* who 

war© not paid oy the park, and who war* under no orders of any 

park of f ic ia l . the vary faet that the poliee made no move l i 

e jes t the trespasser a from the park until they ****"» requested 

to do ao oy the manager shows the complete abaanca of any 

cooperative s tate action. Jfor mat there any evidence that the 

State desired or intended to maintain the amusement park aa a 

segregated place of amusement. In these circumstances, i t seems 

clear to us that the ar res t of the Drewa appellants (who were 
for disorderly conduct 

both white and oolomdLdld not constitute s ta te enforcement 

of racial dlacrlsalnatlon. To hold otherwise would, we think, 

not only deny the park owners equal protection of the laws, 

Out could seriously hamper the power of the State to maintain 

peace and order .and, when imminent aa waa the ease hare, to 

forestal l mob violence or r i o t s . 

m deem i t unnecessary to elaborately discuss 

the only two eases ci ted if the appellants -- State v. Brows*, 

195 A.2d 3T9 (Dal. 1963). and **rj$it v. georgia, 3?3 W.S. 234 

(1963). neither la apposite .here and, assuming they are , teoth 

are clearly distinguishable on the facta . Even i f the a r res t 

of ISia Drews appaHants for disorderly conduct ana the resul t 

of or arose out of the i r ejection from the parte for trespaeaing 

on private property, there waa no violation of a constitutional 

guarantee. 4m r e i t e ra te what waa recently said in In J i t t e r _ o f 

Croaiwell, 232 Md. *w>9# H i t 19* A.2d 30 (1963), that "we find 

no violation of the fourteenth Amendatnt in the assertion of a 
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private proprietor's right to shoo** hit customers, or to eject 

those all© are disorderly," we see B O reason to reverse the 

sonvietlons in this case. 

The reason for the remand of the ease for con

sideration in the light of sell v. ffaryland, supra, Is not clear, 

the judgaenta in Bell ware vacated and the ease reoanded to 

enable this Court to pass upon the offset of supervening public 

•ooosssodAtion laws on the criminal trespass law* Since there 

is no provision In the public aoeoesjodation lair enacted Isjr the 

State (Code, 19&* Supp., Art. 49B, § 11} with respect to aause-

sent parks, me need not decide the effect of the supervening 

legislative snastsaent on the convictions In this ease. 

(tt) 

The second contention of the appellants — that 

the failure of the State to prosecute others for the sane or 

similar offenses is a denial of due process or e$ual protection 

e*> is without sserlt and has no bearing on the convictions in 

this ea.se* Quilt or innooen^e cannot be aade to depend on the 

Question of whether other parties have not been prosecuted for 

HllHi acts, csllar, v. state, 1$6 m. «#59, ̂ 66, ikk Atl. 35$ 

(19^9). nor is the exercise of some selectively in the en

forcement of a criminal statute, absent a showing of unjustifi

able discrimination, violative of constitutional guarantees* 

Oyler v. Boles, 368 ?j.s. *J43 (1962). See also %.sa v.Hornln, 

314 F#8d 8$. <C,A,fd 19^3). 

ArTBtUMTS TO PAT TOB COSTS. 
i W M i l l W H I ' l l 1 111 III -Win. IT fiM.|..l,.i»,^»l^»>-..'*li|*'«lffflwnnWi*-ilW»lll«l-il"»-'^«'WI'-*'iiHltlW»i 

ea.se*
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&AUJ K. DREWS, et ftl 

• 

STATE CT MARYLAND 

Henderson, C.J. 
Kaanond 
Preaeott 
Homey 
Mtrtoury 
Oppenheiaer, 

JJ. 

' 

Dissenting Opinion 
fey 

OPPEKHEIKER, J. 

Plledt oetcber 22, I9&b 



Oppenhelmer* J. dissenting; 

Bs Orlffin v. Maryland* 378 U.S. 130 (1964), the 

Supreme Court of the United States reversed the Judgments 

against the defendants affirmed by us in Griffin v. State, 

225 Md. 422* 171 A.2d 71? (1961) on the ground that the 

arrests were the products of State action taken Because the 

defendants were Megrces* and therefore racial discrimination 

in violation of the Equal Protection Clause of the Fourteenth 

Amendment. In Orlffln* the arresting officer* Collins* was a 

deputy sheriff of Montgomery County employed toy and subject 

to the direction and control of the amusement part. The record 

shows that in this case the special policeman* Officer wood* 

was in the employ of the amusement part tout it does not show 

whether or not he had been deputised by Baltimore County. 

Pursuant to the instructions of the park's management* wood 

told the defendants the park was closed to Negroes* ordered 

them to leave and* when they did not* sent for the Baltimore 

County police. He and the county police together removed the 

^ i ^ e ™ ^eeke^we^eesi ̂ w we ^ *si ^ ree i eNwiWF MF̂ wee> • » • 

If wood* the "special officer" in this case* had 

virtually the same authority from Baltimore County that 

Collins had from Montgomery County* It seems to me immaterial 

that he called in the Baltimore County police to help him 

evict the defendants. He was the proximate cause of the 
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arrests. If his authority steamed from the State, than under 

Griffin v. Maryland, supra, the Stat* was a Joint participant 

in the discriminatory action. 

On tha facts, it also seems immaterial that the con

victions hare t*cre for disorderly conduct rather than for tres

pass as in Griffin, in resisting the cossaand of the of fleers 

to leave the park, the defendants used no force against the 

offleera or anyone clsej they held hack or fell to the ground. 

Such failure to obey the cossaand, if the cossaand Itself was 

violative of the Constitution, would not sustain the convictions. 

Wright v. Georgia, 373 W.S. 284, 291# 292 (19^3). 

The Baltimore County Code authorises the county to 

appoint special police officers to serve for private persona 

or corporations. Baltimore County Code, Sections 24*13 and 

35*3 (1958). I would remand this eaae to the circuit Court for 

Baltimore County for the taking of additional testimony to deter

mine whether or not Wood was appointed by Baltimore County under 

these sections of its Code* If he was, the convictions should 

be reversed* 
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August 7, 1964 

Prank H. Newell, III, Esquire 
State's Attorney for Baltimore County 
Court House 
Towson, Maryland 21204 

Re: Drews, et al v. Maryland 

Dear Mr. Newell: 

We are enclosing a copy of a letter received from 
the Clerk of the Supreme Court of the United States relating 
to costs in the above entitled case. We are also enclosing 
a letter from Francis D. Murnaghan, Jr., Esquire, counsel of 
record in the above case indicating that payment should be 
made to the firm of Venable, Baetjer and Howard, Mercantile 
Trust Building, Baltimore & Calvert Streets, Baltimore, 
Maryland 21202, of which he is a partner. 

Will you please pay the Clerk's costs of One Hundred 
($100.00) Dollars to the firm of Venable, Baetjer and Howard 
in accordance with Mr. Murnaghan's letter. 

Very truly yours, 

Robert C. Murphy 
Deputy Attorney General 

RCM:fms 

End. 



O F F I C E O F T H E C L E R K 
S U P R E M E C O U R T O F T H E U N I T E D S T A T E S 

W A S H I N G T O N , D. C , 2 0 5 4 3 

July 17, 1964 

Hon. Thomas B. Finan 
Attorney General of Md. 
Maryland National Bank Bldg. 
1200 One Charles Center 
Baltimore 2, Maryland 

RE: Drews et al. v0 Maryland, No. 3, 
October Term, 1963 

Dear Mr. Finan: 

The mandate of th i s Court in the above-ent i t led 
case has been mailed today to the Clerk of the Court of 
Appeals of Maryland. 

The appellants are given recovery for costs 
in th i s Court as follows: 

/ 
Clerk ' s costs ....<,<,.„ $100-^ 

This amount should be paid in to the Court of 
Appeals of Maryland or d i r ec t to opposing counsel or 
par t ies„ 

Very t ru ly yours, 

JOHN F. DAVIS, Clerk 

(Mrs) Evelyn R. Limstrong 
Ass i s tan t 

V 
o 
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HARRY N. BAETJER 

J. CROSSAN COOPER, JR. 

JOHN HENRY LEWIN 

H.VERNON ENEY 

NORWOOD B.ORR1CK 

RICHARD W. EMORY 

EDMUND P. DANDR1DGE, JR. 

ARTHUR W. MACHEN, JR. 

ROBERT M.THOMAS 

FRANCIS D. MURNAGHAN, JR. 

ROBERT R. BAIR 

JACQUES T. SCHLENGER 

CHARLES B.REEVES,JR. 

WILLIAM J, MCCARTHY 

VENABLE, BAETJER AND HOWARD 
ATTORNEYS AT LAW 

MERCANTILE TRUST BUILDING 

B A L T I M O R E & C A L V E R T S T S . 

B A L T I M O R E , M A R Y L A N D 2 1 2 0 2 

A R E A C O D E 3 0 1 • P L A Z A 2 - 6 7 8 0 

J u l y 27, 1964 

RUSSELL R. RENO, JR. 

FREDERICK STEINMANN 

ROBERT J. MARTINEAU 

THOMAS P. PERKINS, m 

LUKE MARBURY 

C.VAN LEUVEN STEWART 

HENRY F. LEONNIG 

GERALD M.KATZ 

ANTHONY M. CAREY, D 

JOSEPH FRANCE 
COUNSEL 

Honorable Thomas B. Plnan 
Attorney General of Maryland 
Twelfth Floor 
One Charles Center 
Baltimore, Maryland 21201 

Re: Drews, et al. v. Maryland, No. 3, 
October Term, 1963 

Dear Mr. Plnan: 

Enclosed is a copy of a letter which counsel 

for the Appellees In the above matter have received 

from the clerk of the Supreme Court. I should appre

ciate your arranging for a check to the order of this 

firm to cover the item of $100. indicated as recover

able for clerk's costs. Judge Watts, to whom the 

Supreme Court clerk wrote, is, of course, no longer in 

active practice, but his appearance had never been 

stricken in the Supreme Court. 

Very truly yours, 

Francis D. Murnaghan, Jr. 
FDMjr:mad 
Enclosure 
CC: Honorable Robert B. Watts 
29526 



IN THE SUPREME COURT OP THE UNITED STATES 

October Term, I960 

DALE H. DREWS, ET AL. , : 
Appellants 

: 
v. 

: 

STATE OP MARYLAND, No. 
Appellee : 

CERTIFICATE OF SERVICE 

I, Joseph S. Kaufman, Deputy Attorney General of 

Maryland, one of the Attorneys for the Appellee on whose behalf 

this Motion to Dismiss or Affirm is filed, and a member of the 

Bar of the Supreme Court of the United States, do hereby 

certify that on the 20th day of April, 1961, I served 

copies of the Motion to Dismiss or Affirm to the Individuals 

named below: 

Messrs. Robert B. Watts 
Francis D. Murnaghan, Jr. 
Robert J. Martineau 
of the firm of 
Venable, Baetjer and Howard 
IJ4.O9 Mercantile Trust Building 
Baltimore 2, Maryland 

Attorneys for Appellants. 

Each of the above services was made by depositing a 

full true and correct copy of the Motion to Dismiss or Affirm 

in the United States Post Office addressed to each of said 

respective parties with the postage thereon prepaid. 

Joseph S. Kaufman 
Deputy Attorney General 
Of Counsel for the Appellee 

1201 Mathieson Building 
Baltimore 2, Maryland 



AIR MAIL 

March 30, 1961 

John E. Jackson, Jr., Esq. 
Assistant Attorney General 
Law Department 
New Orleans, Louisiana 

Dear Mr. Jacksont 

At the suggestion of Stedman Prescott, who asks 
to be remembered to you, I am asking your help. 

By April 14th we will have to file a reply brief 
in the United States Supreme Court in the case of Drews 
v. State of Maryland. The situation is similar to your 
cases of Garner v. Louisiana,and Briscoe v. Louisiana 
(#617, 8, October Term, 1960), 

Would you please send us copies of your Juris
diction Statement reply and your brief, also Appellants* 
briefs, if available? Thank you for whatever you can do 
for us in this regard. Since time is running short, your 
promptness will also be appreciated. 

Very truly yours, 

James O'C. Gentry 
Assistant Attorney General 

J0G:imb 
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j§>iai<? af %tmismna 
D E P A R T M E N T O F J U S T I C E 

J A C K P.F. G R E M I L L I O N 

ATTORNEY GENERAL 

New Or leans , La. 

C 
O 
P 
Y 

Apr i l 4 , 1961 

Hon. N, Cleburn Dalton 
Assistant Attorney General 
state Capitol 
Baton Rouge, La. 

Dear Cleburn: 

There is enclosed herewith letter front Honorable James 
o'C. Gentry, Assistant Attorney General, Baltimore, Mary
land, dated March 30, 1961, addressed to me which is self 
explanatory. 

Inasmuch as X understand you have been detailed to handle 
these cases, X would appreciate your responding direct 
with Mr. Gentry. 

With kindest regards, X am. 

Yours sincerely. 

John E. Jackson, Jr. 
Assistant Attorney General 

JEJ,Jr./le 
encl. 
cct Hon. James o*C. Gentry 

Dear Mr. Gentry: 

I am sure Mr. Oalton will advise you immediately. When 
you next see Stedman and his lady, kindly convey to them 
my best wishes and kindest personal regards. Hoping to 
have the pleasure of seeing you at the next convention, I 
am, j 

SinofereAy, 

Jolfafi E. Jackson, J r . 



April 20, 1961 

Hon. James R, Browning, Clerk 
Supreme Court of the United States 
Washington 25, D.C. 

Dear Mr. Browning: 

Re: Dale H. Drews, et al. 
v. State of Maryland 

We are enclosing the necessary 
copies of Motion to Dismiss or Affirm and 
Certificate of Service in the above matter 

Very truly yours, 

Joseph S. Kaufman 
JSK-h Deputy Attorney General 



IN THE 

SUPREME COURT OP THE UNITED STATES 

OCTOBER TERM, i960 

NO. 

DALE H. DREWS, et al., 

Appellants, 

vs. 

STATE OP MARYLAND, 

Appellee 

On Appeal Prom The Court Of Appeals Of Maryland 

PROOP OP SERVICE OP THE JURISDICTIONAL STATEMENT 

I, James 0' c. Gentry, Assistant Attorney General-

of the State of Maryland, hereby acknowledge receipt of a 

copy of the Appellants' Jurisdictional Statement in the case 

of Dale H. Drews, et al. v. State of Maryland, this 21st day 

of March, 1961. 

J CC 6 



April 20, 1961 

Messrs. Robert B. Watts 
Francis D. Murnaghan, Jr. 
Robert J. Martineau 

Venable Baetjer and Howard 

H4.O9 Mercantile Trust Building 

Baltimore 2, Maryland 

• 

Gentlemen: Re: Drews v,State - Supreme Court 
of the United States 

We are enclosing copies of Motion to Dismiss 

or Affirm which is being filed today in the Supreme 

Court of the United States. 

Very truly yours, 

Joseph S. Kaufman 
JSK-h Deputy Attorney General 

Ends. 



(Miitt of % (Link 
j&tjjierttt (Htfrai nf % HmM Steto, 

November 6, 1961 

RE: DREWS, ET AL. v. MARYLAND, 
No. 71, OCT. TERM, 1961: 

Dear Sir: 

The Court today entered the following order 

in the above-entitled case: 

"The motion of Thurgood Marshall 

for leave to withdraw his appearance 

as counsel for appellants is granted." 

Very truly yours 

JOHN F. DAVIS, Clfcrk 

ECS:ht 

Honorable Thomas B. Finan 
Attorney General of Maryland 
1201 Mathieson Building 
10 Light Street 
Baltimore 2, Md. 



*M 
O F F I C E O F T H E C L E R K 

S U P R E M E C O U R T O F T H E U N I T E D S T A T E S 

W A S H I N G T O N , D. C , 2 0 5 4 3 

June 22, 1964 

RE: DREWS, ET AL. v. MARYLAND, 
No. 3, OCT. TERM, 1963 

Dear Sir: 

Enclosed is a copy of the opinion per 

curiam entered by the Court today in the above-

entitled case. 

Enclosure 

Very truly yours, 

JOHN F. DAVIS, Clerk 
By /? 

Assistan d/U/4* 
Honorable Thomas B. Finan 
Attorney General of Maryland 
1200 One Charles Center 
Baltimore 2, Md. 

ST/tfE 



SUPREME COURT OF THE UNITED STATES 

DREWS ET AL. v. MARYLAND. 

APPEAL FROM T H E COURT OF APPEALS OF MARYLAND. 

No. 3. Decided June 22, 1964. 

P E R CURIAM. 

The judgment is vacated and the case is remanded to 
the Court of Appeals of Maryland for consideration in 
light of Griffiin v. Maryland, No. 6, October Term, 1963, 
and Bell v. Maryland, No. 12, October Term, 1963, both 
decided this date. 

MR. JUSTICE DOUGLAS would reverse outright on the 
basis of the views expressed in his opinion in Bell v. 
Maryland. 

MR. JUSTICE BLACK, MR. JUSTICE HARLAN and MR. 

JUSTICE WHITE dissent. 

.STATE L * * W P T ' 



IK THE SUPREME COURT OP THE UNITED STATES 

OCTOBER TERM, 1964 

DALE H. DREWS, ET AL., : 

Appellants, s 

v. t No. 

STATE OF MARYLAND, : 

Appellee. : 

CERTIFICATE OF SERVICE 

I, Robert C. Murphy, Deputy Attorney General of 

Maryland, one of the Attorneys for the Appellee on whose behalf 

this Motion to Dismiss or Affirm is filed, and a member of the 

Bar of the Supreme Court of the United States, do hereby certify 

that on the 19th day of April, 1965* I served a copy of the 

Motion to Dismiss or Affirm to the Attorneys for the Appellants, 

Francis D. Murnaghan, Jr., Esquire 

Paul S. Sarbanes, Esquire 
1400 Mercantile Trust Building 
Baltimore, Maryland 21202 

This service was made by depositing a full true and 

correct copy of the Motion to Dismiss or Affirm in the United 

States Post Office, addressed as above, with the postage thereon 

prepaid. 

< M ^ — B — — — i m i»i ii M p — n n ^ t f u i ' i i ^ i . — i ^ w w i i Hi ii i i • — — — • 

Robert C. Murphy 
Deputy Attorney General 
Of Counsel for the Appellee 
1200 One Charles Center 
Baltimore, Maryland 21201 
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IN THE 

SUPREME COURT OF THE UNITED STATES 

OCTOBER TERM, 1964 

i 

DALE H. DREWS, et al., 

Appellants, 

v. 

STATE OF MARYLAND, 

Appellee 

On Appeal From The Court Of Appeals Of Maryland 

PROOF OF SERVICE OF THE JURISDICTIONAL STATEMENT 

I, Robert C. Murphy, Deputy Attorney General of the 

State of Maryland, hereby acknowledge receipt of a copy of the 

Appellants* Jurisdictional Statement In the case of Dale H. 

Drews, et al. v. State of Maryland, this /^ day of March, 

1965. 



vptr 
November 23, 1965 

Francis D. Murnaghan, Jr., Esq, 
1409 Mercantile Trust Building 
Baltimore, Maryland 21202 

Re: Drews, et al., v. State 

Dear Frank: 

As you know, the Supreme Court, in its per curiam 
decision of June 1, I965, granted the State's Motion to 
Dismiss in the above captioned case. Prior thereto, the 
Court of Appeals of Maryland had affirmed the convictions 
in these cases, awarding costs to the State. At the 
present time, the State has paid all outstanding printing 
bills with the exception of one for $84,35. The State's 
total costs for printing its briefs in the Court of Appeals 
of Maryland amounted to $159.55, and appearance fees 
awarded to the State amount to $20.00, or a total of 
$179«55. I would appreciate it if you would have your 
clients remit this amount payable to the order of the 
State Law Department at your very earliest convenience. 
In the event that our records are in error concerning what 
I believe to be due and owing to the State, or for any other 
reason this amount will not be forthcoming, I would appreciate 
your so advising me. 

Best wishes, 

Sincerely, 

RCM:raem 

Robert C. Murphy 
Deputy Attorney General 
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the appellants were eoavl«te4 in i960 «f v io la t 

ing Code (1957), Art, 27* I 123* oy "aeting in * disorderly 

aen&er to the diaturfoanee of the pufclie peate • In a place of 

"pus-lie reaort or aaueeiasAt. ~ On the appeal to th is Court* 

the tonvistione were affirmed in Erews v. Staff* if* HA* 186* 

167 A„2d fU (1961), Having found that 6*ymn Oak Asusesient 

rarlt in Baltimore County wae a place of public reeort or amuee-

•ant within the meaning of the a ta tu to , no held that the ©enduet 

of the appeliante — two of mom were white men, one a white 

woman* and tha other a eolorad woman — during tha <teurse of a 

demenetratlon pro ta t t ing tha segregation polioy of tha parlc* 

by Joining arme and dropping to tha ground af t a r thay had 

refused to obay a lawful raquaat 'to leave tha privately owned 

park* was disorderly in that i t "disturbed tha pufelle pea-ee 

and incited a crowd. He alao haid that tha action takan by 

tna eeunty poliea* in arreeting tha appallanta for disorderly 

conduct (aftar tha police a t tha request of the pane ssanager 

had asked than to leave and again they refuted), did not con

s t i tu t e etate enforcement of racial discrimination in violation 

of the Fourteenth Amendment of the united s t a t e s . A di res t 

appeal was thereafter taken to tha Supreme Court of the United 

States* which* in a gar euriam f i led June 29* 196*, in grewa 

v,..dryland* 37S tl.S* 5*7» vacated the judgments and remanded 

the oaee to th is Court for ©oneideratien fa l ight of Griffin 



2 . 

y t *ftryland C3T8 tl .5. 130] »«d Boll v. dryland (373 U.S. 226), 

docidod on tho M M day aa Drowa. 

*« QPiffin t . Stftto, 2*3 Md. 422, 171 A.24 717 

(19&t)« *horo tho P»**"« officer #aa author!sod to aako arraata 

oithor 00 ft paid oapioyoo of * dotoetiva agonay ttwn undor con

t rac t to protoet and onf©rea tho racial aogrotatioo poliey of 

tho ©porator of Olon faho anuftoaont Pmrk in *contgontry County 

or ft» ft nonaalariad apoeial doputy ahoriff of tho county, *# 

affiraad tho conviction of tho appellants for troapaaaing on 

private property in violation of Code (1957)* Art. 27* I 577* 

whan the/ refused to leave the presaieee af ter having fceen ae t i* 

fled to do »o. Bat tUt Supresie Court in griffin, v. -Maryland, 

supra, no 14 that the a r res t of the appellants by the park 

offieer «aa atato aetloa in that ho *ae possessed of atata 

Authority *nd purported to aet under that authority, and 

reversed tho Judgment, in Boil v. s t a t e , 227 Jta". 302, 176 a, 

24 771 (1962), uftoro tho appollanta had entered tho privata 

promises of a restaurant .in Baltimore City in protest against 

racial segregation, «at down and refueed to leave etiea aeked 

to do a© on tho thoory that thoir action in regaining on tho 

premises amounted to a permissible verbal or aymooll© protoat 

against tho discriminatory practise of tho owner, we affirmed 

tho convictions for criminal troapftaa for tho roaaon thftt tho 

fight to apoate frooly and to stake puolle protoat did not 

import • r ight to invade or remain on privately owned property 

ao lone oa tho owner retained tho right to ehoofto hla gueate or 



9* 

au*to«*rs. tho Suoroii* Court grantod cert iorari» in the lnt**l» 

betuaen tho declaion of till* Court and ttio daelaion of the 

Suoreo* Court, both tho ai ty and *t*to enacted "puaile aeeeejae* 

daties iaoe." 'rfhea ttto Supreaae Court decided Bell y^mryXand, 

»upra, i t reveraed tho judgsamt of till* Court mn& remanded tho 

ease for * determination by u* of tho afreet of tho eubeeo,uentiy 

enacted aublio a«c©ja»odatlea law* on pending ertjalnal treep*** 
1 

conviction*. 

On tho mmm&. of this iSreaa eaee, tho appelXante 

r*i*o too queetiona. In effect tho/ contend: (1) that tholr 

*rr«*t and conviction eoaatltutet stato aotloa In th* light of 

tho deeielen la Oriffln v« jtarylajwjU auprai and (11) that to 

uphold tholr conviction now for act* arising out of *it-in 

domonstratlona at Qwyan Oak Aauaoastnt Park would bo to dony 

then duo preeeee and oo.ua! pro taction beeau** tho StatoV 

Attornoy for Balttaore County ha* fallod to prosecute eppremi-

.-aately too hundred other caaoa charging tha ease effenee. 

W 
In raeonaldarlns tho conviction* of th* Tarawa"1 

appellants in tho l ight of d f l f f l n v , Maryland, lustra, a* find 

nothing thoroln whleh eoeipel* or roo.ul.ro* a ravereel of our 

&eai*io& in Draw* v, Stat* <9»* *4. 166). Significantly, th* 

Quaatloa aa to uhathar tho *an» raauXt would have boon reached 

I . Sao Ball v. Stato* Mi. a A.2d (19©^), daoidad 
on tEelreiXna' on or about tha eauae tiaw aa thla ca*e. 

oo.ua
roo.ul.ro*


4 , 

toy tha iuaraaa court had tha arraata In ftrtffiw bmmn aada by a 

regular nellee ©ffiser* aa in the P f *• eaaa, vat not decided. 

The arraata and eubeeauant eanylotlona of tha appallanta far 

ciainal treapaa* were held la Orlffln to eonatitute atata 

action baaauaa tha arreating officer, a park ©spioyee, was ala© 

a speaiai deputy aharlff. In Pre we, however, the appallanta 

not anly refueed t© iaava tha ejniseoent .park peacefully aftar 

they had been ratjuaatad to do se , bat aetad In a diaorderly 

aannar irnan the arrest ing off1«era, who were county pal lea 

offioara, not park employees* undertook to eject then*. Tha 

reeerd in growa doaa not ©how, nor haa i t ever been contended, 

that tha park employee, who aaait tad tha arresting offleers* 

had power (aa waa tha ease in Griffin) to nake ar raa ta . By 

reversing griff in and reaanding Bra *a, the Suproae Court mist 

have had sotae doubt aa to ahathar tha two eases aara dietlnguish-

abla. m think thara ara iMpartant differences in tha two eaaaa 

between tha raaaana or saueea for tha arraata and tha typa of 

pollee personnel tha t nada tha arraata , and that sue* dist ine* 

tiona ara eoatrall isg* 

*a i£S2fi* ****** tha traapaaaara ©endueted tha** 

aalvaa in a diaordariy nannar when tha police undertook to 

forcibly ejoet them frost tha asaueessent park in an affort to 

prevent tha* froa further inci t ing tha gathering orawd by 

remaining in Mia park aftar they had h*m reaueeted to iaava 

by tha park aanagar aa wall aa tha county po l i t e , tha arraata 



were oade toy polloosen who were not eaplojred fey the parts, who 

ware not paid by the pork, and who were undor mo ordera of any 

pork of f ic ia l . DM vary fact that the pel loo sa$e no novo to 

ejeet the treapaaaera from the park unti l tfeay were requested 

to do ao by tha manager ahewa tha complete abaaaoo of any 

cooperative s tate a«stlon. ifor waa thoro any evidence that tha 

State 4*9tm& or intended to esaintain tha affituaawent park aa a 

aogrogatod pleae of a&uaeiaant. In thoaa eii*ua*tanoa«, i t *o*m* 

clear to ua that tha arroet of tha Drew* appollanta (who were 
for disorderly conduct 

both whit® and ooleped^dld not cenatltuta atato enforcement 

of racial diatrial i tat lon, TO hold etherwlae would* wo think, 

not only deny tha park owners equal protection of tha lawa, 

but could aorloualy hamper the powar of tha atato to maintain 

poaeo and ordar and, whan iwsinent aa waa tha eaaa here, to 

foroatall aeb violence or r io ta . 

mm deem i t unneeeeaary to oiaboratoly dlaeuaa 

tha only two eaaoa oited by tha appallanta -- Stata v.. Brown, 

195 A.Pd 379 (Sol. 1963), and fright v. Oeorgla, 373 0.S. 2Bh 

(1^63). neither ia appaaito hare and, aaauntins thoy are , both 

are elearly dietlnguienable on tha facte* Even i f tha arraat 

of tha Drewe appallanta for dlaordarly conduct waa tha raaul t 

of or aroaa out of tha i r ejection from tha park for traapaaaing 

on private property, that* waa no violation of a ©onetitutlonal 

guarantee, ia re i t e ra te what waa recently eaid in |n,.,.^attarjMff 

crowwali, f3ff *d. I tfe «13, 19* *.2d 33 (1963), that "we find 

no violation of tha Fourteenth. Amendment In tha aaaartlon of a 
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private proprietor 's r ight to choose his IMlMWIi 19 to eject 

those who are e&eordsrly,' «0 see no reason to reverse the 

owiTiottont In th i s ease, 

the reason for the roatnd of the ease for con

sideration in the l ight of Bell .v.,, Maryland, supra, i t not clear, 

Ihe ju%»s«ts in .Ball, won? vacated and t in esse ressanded to 

enable th i s Court to pass upon tho offoet of supervening public 

acce*»o4atien laws on tho criminal trespass law. Since there 

i t no provision in tho public aceeaasodatlon low enacted by tho 

State (Cede, 19^* Supp., Art. ^9i# § 11) with respect to aause-

ntnt parks* MO flood not decide tho of foot of tho supervening 

legis la t ive eaactasnt on tho convictions in th i s east . 

{11} 

Tho second contention of tho appellants — that 

tho faila.ro of tho State to prosecute othors for tho saat or 

similar offenses i s a denial of due process or equal protection 

— i s without a e r l t and has no bearing on tho convictions in 

th i s ease* Quilt or lnneoenee cannot 'bo aade to 4#p*n& an tho 

question of whether other part ies have not been prosecuted for 

similar ac t s , Callan v. State* 136 m. Iff, 466, ikk a t l . 350 

(1929)* Hor la tho exercise of seise s e l e c t i v e l y in the en-

forcoaoent of a arialnai s t a tu te , absent s showing of unjustlfl* 

able dlscriiainstlen* violative of constitutional guarantees* 

Oyler v* .soles» 36a u . s . %sj (196$). See also 5e»s_y^ojrnig, 

31* »••» «9 (£?**,fa 1963), 

dPrSUAMTS TO FAY THE COS IS. 

faila.ro
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Oppenheimer, J. dissenting: 

*» Qglffla v. Maryland, 378 U.S. 130 (£$$*), the 

Supreme court of the United States reversed the judgments 

•gainst the defendants affirmed by us in Orlffln v. State, 

925 »d. 422, 1?1 A.2d 71? (1961) on the ground that the 

arrests Kara the products of State action taken because the 

defendants were Hegrcee, and therefore racial discrimination 

In violation of the Equal Protection Clause of the Fourteenth 

Aswndmcnt. In Oriffin, the arresting officer* Soilins, was a 

deputy sheriff of Montgomery County employed by and subject 

to the direction and control of the amusement part. The record 

shows that in this ease the special policeman, Officer Wood, 

was in the employ of the amusement part but it does not show 

whether or not he had been deputised by Baltimore County. 

Pursuant to the instructions of the park's management, Wood 

told the defendants the park was closed to Negroes, ordered 

them to leave and, when they did not* sent for the Baltimore 

County police. Be and the county police together removed the 

^w^e-si ̂ paswm^m^m^F ̂^ * #t w i a e»*s^* jj^smai ̂ st a 

If wood, the * special offleer9 in this case, had 

virtually the same authority from Baltimore County that 

Collins had from Montgomery County, it seems to me immaterial 

that he called in the Baltimore County police to help him 

evict the defendants. He was the proximate cause of the 



arrests. If hit authority steamed from the State, then under 

Griffin v. Maryland, supra, the State waa a Joint participant 

In the discriminatory notion. 

On the facts, it also aeena liaaaterlal that the con

victions here were for disorderly conduct rather than for tres-

paaa aa In Griffin. In reel®ting the eonmend of the offleera 

to leave the park, the defendants used no force against the 

offleera or anyone eXaej they held heck or fell to the ground. 

Sunn failure to obey the eoaamnd, If the coaaaind ltaelf waa 

violative of the Constitution, would not sustain the convictions. 

Wright v. Georgia, 373 V*&. 204, 891, 892 (1963). 

The Baltimore county Code authorizes the county to 

appoint special police officers to serve for private persona 

or corporations. Baltimore County Code, Sections 24-13 and 

35-3 (195&). X would remand this eaae to the Circuit Court for 

Baltimore county for the taking of additional testimony to deter

mine whether or not Wood was appointed by Baltimore County under 

these sections of its Code. If he waa, the convictions should 

he reversed. 
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Appellants were convicted of the crime of acting 

in a disorderly manner to the disturbance of the public 

peace in a place of public resort or amusement in violation 

of Section 123 of Article 27 of the Annotated Code of Maryland 

(1957 Ed.)i *ere each sentenced to pay a fine of $25. plus 

costs of the case; and are not now in custody or at large 

on bail. 

II. The Cleric will please prepare a transcript 

of the record in this cause for transmission to the Clerk 

of the Supreme Court of the United States and Include in the 

transcript the following: 

1. All items in the transcript prepared by the Clerk 

of the Court of Appeals of Maryland in the prior 

appeal of this case to the Supreme Court of the 

United States, including: 

(a) Docket entries} 

(b) Criminal informationj 

(c) Testimony; 

(d) Memorandum opinion of May 6, i960 by Judge 

W. Albert Menchine in the Circuit Court of 

Baltimore County; 

(e) Opinion and Order of the Court of Appeals of 

Maryland, January 18, 1961. 

(f) Notice of Appeal to the Supreme Court of the 

United States filed February 13, 1961. 

2. Opinion and Order of the Supreme Court of the United 

States, June 22, 1964, vacating the judgment below 

and remanding the case to the Court of Appeals of 

Maryland. 



3. Mandate of the Supreme Court of the United States, 

July 17, 1964, 

4. Order of the Court of Appeals of Maryland, July 31, 

1964, setting the case for hearing. 

5. Opinions and order of the Court of Appeals of Maryland, 

October 22, 1964. 

6. Notice of Appeal to the Supreme Court of the United 

States. 

III. The following questions are presented by this 

appeals 

1. Whether the Appellants were denied their 

rights under the privileges and immunities, equal protection 

and due process clauses of the Fourteenth Amendment of the 

Constitution of the United States in that they were arrested 

and convicted, upon the request of a private owner, under a 

statute which was interpreted by the highest court of this 

State to make a criminal offense the refusal to leave a place 

of public resort or amusement when the request to leave was 

based solely on the ground that the presence of the Appellants 

conflicted with the owner's policy that members of the Negro 

race should be excluded. 

2. Whether the Federal Civil Rights Act of 

1964, 78 Stat. 241, requires the abatement of the pending 

convictions and dismissal of the prosecutions of Appellants. 

3. Whether the Appellants were denied their 

rights under the due process clause of the Fourteenth Amend

ment in that they were arrested and convicted for exercising 

their rights to freedom of expression and association in a 

place of public resort or amusement. 
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.--< I MENT O F J U S T I C E 

April 5, 1961 

Mr. James 0fC. Gentry 
Assistant Attorney General 
State of Maryland 
10 Light Street 
Baltimore, Maryland 

Dear Mr, Gentry: 

Pursuant to your request of March 30, 1961 to Honorable 
John E. Jackson, we are forwarding you copy of petition for writ 
of certiorari and opposition thereto in the "sit-in" cases. 

No briefs on the merits have yet been filed and petitioners' 
brief will not be due until August 25, 1961. We have not received 
a jurisdiction statement, as yet. 

We trust that these documents will be of assistance to you. 

Yours very truly, 

N. Cleburn Dalton 
Assistant Attorney General 

NCD:mal 

Enclosures 

J A C K P . F . G R E M I L L I O N 

ATTORNEY GENERAL 
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Court of Appeals of Maryland 
N o . 113 , S e p t e m b e r T e r m , I 9 6 0 — F i l e d O c t o b e r 22, 1961 

D A L E H , D R E W S E T A L . 

v s . 

S T A T E O F M A R Y L A N D 

A p p e a l f r o m t h e C i r c u i t C o u r t f o r B a l t i m o r e C o u n t y a n d on 
d e m a n d f r o m t h e S u p r e m e C o u r t of t h e U n i t e d S t a t e s . W , A l b e r t 
M e n e h i n e ( o n a p p e a l ) , J u d g e . 

A r g u e d on r e m a n d by Francis D. Murnaghan, Jr. (Henry R. 
LorA on t h e b r i e f ) , b o t h of B a l t i m o r e , M a r y l a n d , f o r a p p e l l a n t s . 

A r g u e d o n r e m a n d b y Robert C. Murphy, D e p u t y A t t o r n e y 
G e n e r a l (Thomas B. Finan, A t t o r n e y G e n e r a l , b o t h of B a l t i 
m o r e , M a r y l a n d , a n d Frank H. Neioell, III, S t a t e ' s A t t o r n e y f o r 
B a l t i m o r e C o u n t y , T o w s o n , M a r y l a n d , o n t h e b r i e f ) , f o r a p p e l l e e . 

A r g u e d b e f o r e H E N D E R S O N , C. J . ; H A M M O N D , P R E S -
C O T T , H O R N E T , M A R B U R Y a n d O P P E N H E I M E R , J J . 

Ciri l Bights—Demonst ra t ion Agains t Segregation I n Amusement 
Park—Disorder ly Conduct I n Pub l i c Resor t—Remand By Supreme 
Court . 

After convictions for disorder ly conduct in Gwynn Oak P a r k , 
appeal w a s taken to Court of Appeals of Maryland where the con
victions were upheld. The .Supreme Cour t vacated the j udgmen t s 
and remanded the case for considerat ion of Court of Appeals in view 
of Griffin vs. Maryland decision. 

H E L D : There was noth ing in ease of Griffin vs. Maryland which 
compels a reversal in th is case. The a r r e s t s in th is case were not to 
enforce segregat ion. 

J u d g m e n t s re insta ted. 

H O R N E Y , J . ( D i s s e n t i n g O p i n i o n b y O P P E N H E I M E R , J . ) — 

T h e . a p p e l l a n t s w e r e c o n v i c t e d i n p a r k e m p l o y e e s , u n d e r t o o k to e j e c t 
1960 of v i o l a t i n g C o d e ( 1 9 5 7 ) , A r t . 
27, § 123, b y " a c t i n g i n a d i s o r d e r l y 
m a n n e r t o t h e d i s t u r b a n c e of t h e 
p u b l i c p e a c e " i n a p l a c e of " p u b l i c 
r e s o r t o r a m u s e m e n t . " O n t h e a p 
p e a l t o t h i s C o u r t , t h e c o n v i c t i o n s 
w e r e a f f i rmed i n Brews vs. State, 
2 2 4 M d . 186, 167 A. 2d 3 4 1 ( 1 9 6 1 ) . 
H a v i n g f o u n d t h a t G w y n n O a k 
A m u s e m e n t P a r k i n B a l t i m o r e 
C o u n t y w a s a p l a c e of p u b l i c r e 
s o r t o r a m u s e m e n t w i t h i n t h e 
m e a n i n g of t h e s t a t u t e , w e h e l d 

t h e m . T h e r e c o r d i n Drews d o e s 
n o t s h o w , n o r h a s i t e v e r b e e n con
t e n d e d , t h a t t h e p a r k e m p l o y e e , 
w h o a s s i s t e d t h e a r r e s t i n g officers, 
h a d p o w e r ( a s w a s t h e c a s e i n 
Griffin) t o m a k e a r r e s t s . B y r e v e r s 
i n g Griffin a n d r e m a n d i n g Drews, 
t h e S u p r e m e C o u r t m u s t h a v e h a d 
s o m e d o u b t a s t o w h e t h e r t h e t w o 
c a s e s w e r e d i s t i n g u i s h a b l e . W e 
t h i n k t h e r e a r e i m p o r t a n t differ
e n c e s i n t h e t w o c a s e s b e t w e e n t h e 
r e a s o n s o r c a u s e s f o r t h e a r r e s t s 

t h a t t h e c o n d u c t of t h e a p p e l l a n t s a n d t h e t y p e of p o l i c e p e r s o n n e l 
— t w o of w h o m w e r e w h i t e m e n , ! t h a t m a d e t h e a r r e s t s , a n d t h a t 
o n e a w h i t e w o m a n , a n d t h e o t h e r | s u c h d i s t i n c t i o n s a r e c o n t r o l l i n g . 

I n Drews, w h e r e t h e t r e s p a s s e r s 
c o n d u c t e d t h e m s e l v e s i n a d i s 
o r d e r l y m a n n e r w h e n t h e po l i ce 
u n d e r t o o k t o f o r c i b l y e j e c t t h e m 
f r o m t h e a m u s e m e n t p a r k i n a n 
ef for t t o p r e v e n t t h e m f r o m f u r t h e r 
i n c i t i n g t h e g a t h e r i n g c r o w d b y r e 
m a i n i n g i n t h e p a r k a f t e r t h e y h a d 
b e e n r e q u e s t e d t o l e a v e b y t h e p a r k 
m a n a g e r a s w e l l a s t h e c o u n t y 
po l i ce , t h e a r r e s t s w e r e m a d e b y 
p o l i c e m e n w h o w e r e n o t e m p l o y e d 
b y t h e p a r k , w h o w e r e n o t p a i d b y 

a c o l o r e d w o m a n — d u r i n g t h e 
c o u r s e of a d e m o n s t r a t i o n p r o t e s t 
i n g t h e s e g r e g a t i o n po l i cy of t h e 
p a r k , b y j o i n i n g a r m s a n d d r o p 
p i n g t o t h e g r o u n d a f t e r t h e y h a d 
r e f u s e d t o obey a l a w f u l r e q u e s t 
t o l e a v e t h e p r i v a t e l y o w n e d p a r k , 
w a s d i s o r d e r l y i n t h a t i t " d i s 
t u r b e d t h e p u b l i c p e a c e a n d in
c i t e d a c r o w d . " W e a l s o h e l d t h a t 
t h e a c t i o n t a k e n b y t h e c o u n t y 
po l i ce , i n a r r e s t i n g t h e a p p e l l a n t s 
f o r d i s o r d e r l y c o n d u c t ( a f t e r t h e 
p o l i c e a t t h e r e q u e s t of t h e p a r k ! t h e p a r k , a n d w h o w e r e u n d e r n o 
m a n a g e r h a d a s k e d t h e m to l e a v e ! o r d e r s of a n y p a r k official. T h e 
a n d a g a i n t h e y r e f u s e d ) , d i d n o t v e r y f a c t t h a t t h e po l i ce m a d e n o 
c o n s t i t u t e s t a t e e n f o r c e m e n t of m o v e t o e j e c t t h e t r e s p a s s e r f r o m 
r a c i a l d i s c r i m i n a t i o n i n v i o l a t i o n I t h e p a r k u n t i l t h e y w e r e r e q u e s t e d 
of t h e F o u r t e e n t h A m e n d m e n t of t o d o so by t h e m a n a g e r s h o w s t h e 
t h e U n i t e d S t a t e s . A d i r e c t a p p e a l c o m p l e t e a b s e n c e of a n y c o o p e r a -
w a s t h e r e a f t e r t a k e n t o t h e S u - | t i v e s t a t e a c t i o n . N o r w a s t h e r e 
p r e m e C o u r t of t i e U n i t e d S t a t e s , | a n y e v i d e n c e t h a t t h e S t a t e d e s i r e d 

o r i n t e n d e d t o m a i n t a i n t h e a m u s e 
m e n t p a r k a s a s e g r e g a t e d p l a c e of 
a m u s e m e n t . I n t h e s e c i r c u m 
s t a n c e s , i t s e e m s c l e a r t o u s t h a t 
t h e a r r e s t of t h e D r e w s a p p e l l a n t s 
( w h o w e r e b o t h w h i t e a n d c o l o r e d ) 
f o r d i s o r d e r l y c o n d u c t d i d n o t con
s t i t u t e s t a t e e n f o r c e m e n t of r a c i a l 
d i s c r i m i n a t i o n . T o h o l d o t h e r w i s e 
w o u l d , w e t h i n k , n o t o n l y d e n y t h e 
p a r k o w n e r s e q u a l p r o t e c t i o n of 
t h e l a w s , b u t c o u l d s e r i o u s l y 
h a m p e r t h e p o w e r of t h e S t a t e t o 
m a i n t a i n p e a c e a n d o r d e r a n d , 
w h e n i m m i n e n t a s w a s t h e e a s e 
h e r e , t o f o r e s t a l l m o b v i o l e n c e or 

w h i c h , i n a per curiam filed J u n e 
22 , 1964, i n Brews vs. Maryland, 
378 U . S. 547, v a c a t e d t h e j u d g 
m e n t s a n d r e m a n d e d t h e c a s e t o 
t h i s C o u r t " f o r c o n s i d e r a t i o n i n 
l i g h t of Griffin vs. Maryland [37S 
U . S. 130] a n d Bell vs. Maryland 
[378 U . S. 2 2 6 ] , " d e c i d e d on t h e 
s a m e d a y a s Drews. 

I n Griffin vs. State, 225 M d . 422 , 
1 7 1 A. 2 d 717 ( 1 9 6 1 ) , w h e r e t h e 
p a r k officer w a s a u t h o r i z e d t o 
m a k e a r r e s t s e i t h e r a s a p a i d e m 
p l o y e e of a d e t e c t i v e a g e n c y t h e n 
u n d e r c o n t r a c t t o p r o t e c t a n d en
f o r c e t h e r a c i a l s e g r e g a t i o n p o l i c y 
of t h e o p e r a t o r of G l e n E c h o r i o t s . 
A m u s e m e n t P a r k i n M o n t g o m e r y W e d e e m i t u n n e c e s s a r y t o 
C o u n t y o r a s a n o n s a l a r i e d s p e c i a l e l a b o r a t e l y d i s c u s s t h e o n l y t w o 
d e p u t y sher i f f of t h e c o u n t y , w e c a s e s c i t e d b y t h e a p p e l l a n t s -
a f f i rmed t h e c o n v i c t i o n of t h e up-] State vs. Brown, 195 A. 2 d 379 

( D e l . 1 9 6 3 ) , a n d Wright vs. 
Georgia, 373 U . S. 284 ( 1 9 6 3 ) . 
N e i t h e r i s a p p o s i t e h e r e a n d , a s 
s u m i n g t h e y a r e , b o t h a r e c l e a r l y 
d i s t i n g u i s h a b l e on t h e f a c t s . E v e n 
i f t h e a r r e s t of t h e D r e w s a p p e l 
l a n t s f o r d i s o r d e r l y c o n d u c t w a s 
t h e r e s u l t of o r a r o s e o u t of t h e i r 
e j e c t i o n f r o m t h e p a r k f o r t r e s 
p a s s i n g on p r i v a t e p r o p e r t y , t h e r e 
w a s n o v i o l a t i o n of a c o n s t i t u t i o n a l 
g u a r a n t e e . W e r e i t e r a t e w h a t w a s 
r e c e n t l y s a i d in In Matter of Crom
well, 232 M d . 409, 4 1 3 , 194 A. 2 d 
88 ( 1 9 6 3 ) , t h a t " w e find n o v i o l a 
t i o n of t h e F o u r t e e n t h A m e n d m e n t 
i n t h e a s s e r t i o n of a p r i v a t e p r o 
p r i e t o r ' s r i g h t t o c h o o s e h i s c u s t o m 
e r s , o r t o e j e c t t h o s e w h o a r e d i s 
o r d e r l y . " W e s e e n o r e a s o n t o r e 
v e r s e t h e c o n v i c t i o n s i n t h i s c a s e . 

T h e r e a s o n f o r t h e r e m a n d of t h e 
c a s e f o r c o n s i d e r a t i o n i n t h e l i g h t 
of Bell vs. Maryland, supra, i s n o t 
c l e a r . T h e j u d g m e n t s i n Bell w e r e 
v a c a t e d a n d t h e c a s e r e m a n d e d t o 
e n a b l e t h i s C o u r t t o p a s s u p o n t h e 
effect of s u p e r v e n i n g p u b l i c a c c o m 
m o d a t i o n l a w s on t h e c r i m i n a l t r e s 
p a s s l a w . S i n c e t h e r e i s n o p r o v i 
s i o n i n t h e p u b l i c a c c o m m o d a t i o n 
l a w e n a c t e d b y t h e S t a t e ( C o d e , 
1964 S u p p . , A r t . 4 9 B , § 1 1 ) w i t h 
r e s p e c t t o a m u s e m e n t p a r k s , w e 
n e e d n o t d e c i d e t h e effect of t h e su 
p e r v e n i n g l e g i s l a t i v e e n a c t m e n t on 
t h e c o n v i c t i o n s i n t h i s c a s e , 

( i i ) 
T h e s e c o n d c o n t e n t i o n of t h e a p 

p e l l a n t s — t h a t t h e f a i l u r e of t h e 
S t a t e t o p r o s e c u t e o t h e r s f o r t h e 
s a m e o r s i m i l a r of fenses i s a d e n i a l 
of d u e p r o c e s s o r e q u a l p r o t e c t i o n 
— i s w i t h o u t m e r i t a n d h a s n o b e a r 
i n g on t h e c o n v i c t i o n s i n t h i s c a s e . 
G u i l t o r i n n o c e n c e c a n n o t b e m a d e 
t o d e p e n d o n t h e q u e s t i o n of 
w h e t h e r o t h e r p a r t i e s h a v e n o t 
b e e n p r o s e c u t e d f o r s i m i l a r a c t s . 
Callan vs. State, 156 M d . 459, 466, 
144 A t l . 350 ( 1 9 2 9 ) . N o r i s t h e e x 
e r c i s e of s o m e s e l e c t i v e i t y i n t h e 
e n f o r c e m e n t of a c r i m i n a l s t a t u t e , 
a b s e n t a s h o w i n g of u n j u s t i f i a b l e 
d i s c r i m i n a t i o n , v i o l a t i v e of con
s t i t u t i o n a l g u a r a n t e e s . Oyler vs. 
Boles, 368 U . S. 448 ( 1 9 6 2 ) . S e e 
a l s o Moss vs. Hornig, 314 F . 2 d 89 
( C . A . 2 d 1 9 6 3 ) . 

Judgments reinstated and re
affirmed; appellants to pay the 
costs. 

p e l l a n t s f o r t r e s p a s s i n g on p r i v a t e 
p r o p e r t y i n v i o l a t i o n of C o d e 
( 1 9 5 7 ) , A r t . 27, § 577, w h e n t h e y 
r e f u s e d t o l e a v e t h e p r e m i s e s a f t e r 
h a v i n g b e e n no t i f i ed t o d o so . B u t 
t h e S u p r e m e C o u r t i n Griffin vs. 
Maryland, supra, h e l d t h a t t h e a r 
r e s t of t h e a p p e l l a n t s by t h e p a r k 
officer w a s s t a t e a c t i o n i n t h a t h e 
w a s p o s s e s s e d of s t a t e a u t h o r i t y 
a n d p u r p o r t e d t o a c t u n d e r t h a t 
a u t h o r i t y , a n d r e v e r s e d t h e j u d g 
m e n t . I n Bell vs. State, 227 M d . 
302 , 176 A. 2 d 7 7 1 ( 1 9 6 2 ) , w h e r e 
t h e a p p e l l a n t s h a d e n t e r e d t h e p r i 
v a t e p r e m i s e s of a r e s t a u r a n t i n 
B a l t i m o r e C i t y i n p r o t e s t a g a i n s t 
r a c i a l s e g r e g a t i o n , s a t d o w n a n d 
r e f u s e d t o l e a v e w h e n a s k e d t o d o 
so o n t h e t h e o r y t h a t t h e i r a c t i o n 
i n r e m a i n i n g o n t h e p r e m i s e s 
a m o u n t e d t o a p e r m i s s i b l e v e r b a l 
o r s y m b o l i c p r o t e s t a g a i n s t t h e d i s 
c r i m i n a t o r y p r a c t i c e of t h e o w n e r , 
w e a f f i rmed t h e c o n v i c t i o n s f o r 
c r i m i n a l t r e s p a s s f o r t h e r e a s o n 
t h a t t h e r i g h t t o s p e a k f r e e l y a n d 
t o m a k e p u b l i c p r o t e s t d i d n o t i m 
p o r t a r i g h t t o i n v a d e o r r e m a i n 
o n p r i v a t e l y o w n e d p r o p e r t y s o 
l o n g a s t h e o w n e r r e t a i n e d t h e 
r i g h t t o c h o o s e h i s g u e s t s o r c u s 
t o m e r s . T h e S u p r e m e C o u r t 
g r a n t e d c e r t i o r a r i . I n t h e i n t e r i m 
b e t w e e n t h e d e c i s i o n of t h i s C o u r t 
a n d t h e d e c i s i o n of t h e S u p r e m e 
C o u r t , b o t h t h e c i t y a n d s t a t e 
e n a c t e d " p u b l i c a c c o m m o d a t i o n 
l a w s . " W h e n t h e S u p r e m e C o u r t 
d e c i d e d Bell vs. Maryland, supra, 
i t r e v e r s e d t h e j u d g m e n t of t h i s 
C o u r t a n d r e m a n d e d t h e c a s e f o r 
a d e t e r m i n a t i o n b y u s of t h e effect 
of t h e s u b s e q u e n t l y e n a c t e d p u b l i c 
a c c o m m o d a t i o n l a w s on p e n d i n g 
c r i m i n a l t r e s p a s s c o n v i c t i o n s . 1 

O n t h e r e m a n d of t h i s Drews 
c a s e , t h e a p p e l l a n t s r a i s e t w o q u e s 
t i o n s . I n effect t h e y c o n t e n d : ( i ) 
t h a t t h e i r a r r e s t a n d c o n v i c t i o n 
c o n s t i t u t e s s t a t e a c t i o n i n t h e l i g h t 
of t h e d e c i s i o n i n Griffin vs. Mary
land, supra; a n d ( i i ) t h a t t o u p 
h o l d t h e i r c o n v i c t i o n n o w f o r a c t s 
a r i s i n g o u t of s i t - i n d e m o n s t r a t i o n s 
a t G w y n n O a k A m u s e m e n t P a r k 
w o u l d b e t o d e n y t h e m d u e p r o c e s s 
a n d e q u a l p r o t e c t i o n b e c a u s e t h e 
S t a t e ' s A t t o r n e y f o r B a l t i m o r e 
C o u n t y h a s f a i l e d t o p r o s e c u t e a p 
p r o x i m a t e l y t w o h u n d r e d o t h e r 
c a s e s c h a r g i n g t h e s a m e offense. 

( i ) 
I n r e c o n s i d e r i n g t h e c o n v i c t i o n s 

of t h e " D r e w s " a p p e l l a n t s i n t h e 
l i g h t of Griffin vs. Maryland, supra, 
w e find n o t h i n g t h e r e i n w h i c h c o m 
p e l s o r r e q u r i e s a r e v e r s a l of o u r 
d e c i s i o n i n Drews vs. State (224 
M d . 1 8 6 ) . S ign i f i can t ly , t h e q u e s 
t i o n a s t o w h e t h e r t h e s a m e r e s u l t 
w o u l d h a v e b e e n r e a c h e d b y t h e 
S u p r e m e C o u r t h a d t h e a r r e s t s i n 
Griffin b e e n m a d e b y a r e g u l a r 
p o l i c e officer, a s i n t h e Drews c a s e , 
w a s n o t d e c i d e d . T h e a r r e s t s a n d 
s u b s e q u e n t c o n v i c t i o n s of t h e a p 
p e l l a n t s f o r c r i m i n a l t r e s p a s s w e r e 
h e l d in Griffin t o c o n s t i t u t e s t a t e 
a c t i o n b e c a u s e t h e a r r e s t i n g officer, 
a p a r k e m p l o y e e , w a s a l s o a s p e c i a l 
d e p u t y sheriff . I n Dreios, h o w e v e r , 
t h e a p p e l l a n t s n o t on ly r e f u s e d t o 
l e a v e t h e a m u s e m e n t p a r k p e a c e 
f u l l y a f t e r t h e y h a d b e e n r e q u e s t e d 
t o d o so , b u t a c t e d i n a d i s o r d e r l y 
m a n n e r w h e n t h e a r r e s t i n g officers, 
w h o w e r e c o u n t y p o l i c e officers, n o t 

(1) See Bell vs. State, — Md. —, — 
A. 2d — (1964), decided on the remand 
on or about the same t ime as this case. 

O P P E N H E I M E R , J . ( d i s s e n t 
i n g ) — 

I n Griffin vs. Maryland, 378 U . S . 
130 ( 1 9 6 4 ) , t h e S u p r e m e C o u r t of 
t h e U n i t e d S t a t e s r e v e r s e d t h e 
j u d g m e n t s a g a i n s t t h e d e f e n d a n t s 
a f f i rmed b y u s i n Griffin vs. State, 
225 M d . 422, 1 7 1 A .2d 717 (1961) 
o n t h e g r o u n d t h a t t h e a r r e s t s 
w e r e t h e p r o d u c t s of S t a t e a c t i o n 
t a k e n b e c a u s e t h e d e f e n d a n t s w e r e 
N e g r o e s , a n d t h e r e f o r e r a c i a l d i s 
c r i m i n a t i o n i n v i o l a t i o n of t h e 
E q u a l P r o t e c t i o n C l a u s e of t h e 
F o u r t e e n t h A m e n d m e n t . I n Griffin, 
t h e a r r e s t i n g officer, C o l l i n s , w a s 
a d e p u t y sher i f f of M o n t g o m e r y 
C o u n t y e m p l o y e d b y a n d s u b j e c t t o 
t h e d i r e c t i o n a n d c o n t r o l of t h e 
a m u s e m e n t p a r k . T h e r e c o r d 
s h o w s t h a t i n t h i s e a s e t h e s p e c i a l 

i • • • m » ^ ^ » - » - * » - * ^ ^ g ^ -

p o l i c e m a n , Officer W o o d , w a s i n 
t h e e m p l o y of t h e a m u s e m e n t p a r k 
b u t i t d o e s n o t s h o w w h e t h e r o r 
n o t h e h a d b e e n d e p u t i z e d b y B a l 
t i m o r e C o u n t y . P u r s u a n t t o t h e 
i n s t r u c t i o n s of t h e p a r k ' s m a n a g e 
m e n t , W o o d t o l d t h e d e f e n d a n t s 
t h e p a r k w a s c l o s e d t o N e g r o e s , 
o r d e r e d t h e m t o l e a v e a n d , w h e n 
t h e y d i d n o t , s e n t f o r t h e B a l t i m o r e 
C o u n t y po l i ce . H e a n d t h e c o u n t y 
p o l i c e t o g e t h e r r e m o v e d t h e d e 
f e n d a n t s f r o m t h e p a r k . 

I f W o o d , t h e " s p e c i a l officer" 
i n t h i s c a se , h a d v i r t u a l l y t h e s a m e 
a u t h o r i t y f r o m B a l t i m o r e C o u n t y 
t h a t C o l l i n s h a d f r o m M o n t g o m e r y 
C o u n t y , i t s e e m s t o m e i m m a t e r i a l 
t h a t h e c a l l e d i n t h e B a l t i m o r e 
C o u n t y po l i ce t o h e l p h i m e v i c t 
t h e d e f e n d a n t s . H e w a s t h e p r o x i 
m a t e c a u s e of t h e a r r e s t s . I f h i s 
a u t h o r i t y s t e m m e d f r o m t h e S t a t e , 
t h e n u n d e r Griffin vs. Maryland, 
supra, t h e S t a t e w a s a j o i n t p a r 
t i c i p a n t i n t h e d i s c r i m i n a t o r y a c 
t i o n . 

O n t h e f a c t s , i t a l s o s e e m s im
m a t e r i a l t h a t t h e c o n v i c t i o n s h e r e 
w e r e fo r d i s o r d e r l y c o n d u c t r a t h e r 
t h a n f o r t r e s p a s s a s i n Griffin. I n 
r e s i s t i n g t h e c o m m a n d of t h e offi
c e r s t o l e a v e t h e p a r k , t h e d e f e n 
d a n t s u s e d n o f o r c e a g a i n s t t h e 
officers o r a n y o n e e l s e ; t h e y h e l d 
b a c k o r f e l l t o t h e g r o u n d . S u c h 
f a i l u r e t o o b e y t h e c o m m a n d , if 
t h e c o m m a n d i t s e l f w a s v i o l a t i v e 
Of t h e C o n s t i t u t i o n , w o u l d n o t 
s u s t a i n t h e c o n v i c t i o n s . Wright 
vs. Georgia, 373 U . S . 284, 2 9 1 , 292 
( 1 9 6 3 ) . 

T h e B a l t i m o r e C o u n t y C o d e a u 
t h o r i z e s t h e c o u n t y t o a p p o i n t 
s p e c i a l p o l i c e officers t o s e r v e f o r 
p r i v a t e p e r s o n s o r c o r p o r a t i o n s . 
B a l t i m o r e C o u n t y Code , S e c t i o n s 
24-13 a n d 35-3 ( 1 9 5 8 ) . I w o u l d 
r e m a n d t h i s c a s e t o t h e C i r c u i t 
C o u r t f o r B a l t i m o r e C o u n t y f o r t h e 
t a k i n g of a d d i t i o n a l t e s t i m o n y t o 
d e t e r m i n e w h e t h e r o r n o t W o o d 
w a s a p p o i n t e d b y B a l t i m o r e 
C o u n t y u n d e r t h e s e s e c t i o n s of i t s 
C o d e . I f h e w a s , t h e c o n v i c t i o n s 
s h o u l d b e r e v e r s e d . 
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I N THE 

Court of Appeals of Maryland 

SEPTEMBER TERM, 1960 

No. 113 

DALE H. DREWS, ET AL., 
Appellants, 

v. 

STATE OF MARYLAND, 
Appellee. 

REMAND FROM THE SUPREME COURT OF THE UNITED STATES 

BRIEF OF APPELLANTS ON REMAND 

STATEMENT OF THE CASE 
This case has been set for hearing pursuant to a per 

curiam opinion of the Supreme Court, dated June 22, 1964, 
and an Order of this Honorable Court, dated July 31, 1964. 
A full statement of the case is found at pages 1 and 2 of 
the original Appellants' brief, filed with this court. 

QUESTIONS PRESENTED 

1. Did the arrest and conviction of Appellants consti
tu te State action, in light of the Supreme Court decision 
in Griffin v. Maryland? 

2. Is there a denial of due process and equal protection 
in continuing to uphold the conviction of Appellants for 
acts arising out of sit-in demonstrations at Gwynn Oak 



2 

Park when the State's Attorney of Baltimore County has 
failed to prosecute approximately 200 cases charging the 
same offense? 

STATEMENT OF FACTS 
The facts of this case are set out in the original Appel

lants' brief at pages 3 through 5. 

ARGUMENT 
I. 

RECONSIDERATION IN LIGHT OF THE OPINION OF THE SU
PREME COURT IN GRIFFIN v. MARYLAND SHOULD LEAD TO A 
REVERSAL OF THE CONVICTIONS OF THE APPELLANTS. 

The majority of the Supreme Court in Griffin v. Mary
land, 378 U.S. 130, 84 S. Ct. 1770 (1964), found under the 
facts of that case that there had been sufficient State 
participation in the arrest of the petitioners to establish 
"State action" forbidden by the Fourteenth Amendment. 
It is to be expected that the State will contend that the 
pivotal point in the Griffin case, distinguishing it from 
this case, was the special position of the arresting park 
detective as a deputized police officer, and that, conse
quently, the State was doing more in Griffin than even-
handedly effectuating the "management's desire to exclude 
designated individuals from the premises". It had "under-
take[n] an obligation to enforce a private policy of racial 
segregation" by virtue of the fact that the park detective 
was also a deputy sheriff of Montgomery County and had 
acted under color of this office. 

Such a distinction is thin, and limits Griffin to its par
ticular facts. To make it, therefore, is to render meaning
less the action of the Supreme Court in remanding the 
instant case for consideration in light of Griffin. Obviously 
the Supreme Court felt that there was doubt about the 
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proposition that there is a substantial constitutional differ
ence between two situations, in one of which {Drews) 
two persons^ separately perform certain acts, and in the 
other (Griffin) one person, acting at different times in two 
different capacities, performs the same acts. Yet, the 
position that we expect the State to urge would merely 
preserve and reiterate the very distinction about which 
the Supreme Court had doubts. 

The distinction is not a viable one. This Honorable 
Court has already so determined in its holding that Griffin 
was controlled by Drews. Griffin & Greene v. State, 225 Md. 
422,430 (1961). At that t ime this Honorable Court reasoned 
that the arrest and prosecution in one were lawful because 
the arrest and prosecution in the other were lawful. Now 
the Supreme Court, whose determinations of such consti
tutional issues under the Fourteenth Amendment take 
precedence, has ruled that the arrest and conviction in one 
were constitutionally improper. It follows that the arrest 
and conviction in the other were unconstitutional, too. 

This conclusion is recognized by the recent holding by 
the Supreme Court of Delaware in a case factually in
distinguishable from Drews insofar as the constitutional 
issue is concerned. State v. Brown, Del , 195 A. 
2d 379 (1963). That case involved the constitutionality of 
the State's entertaining a trespass prosecution against one 
who refused to leave a hotel restaurant after being re
quested to do so. The owner obtained a warrant which 
was executed by the police. Chief Justice Terry, relying 
on Shelley v. Kraemer, 334 U.S. 1 (1943) and Barrows v. 
Jackson, 346 U.S. 249 (1953), stated, 195 A. 2d at 386, that : 

". . . the State may not compel the Negro patron 
to leave the place of public accommodation. To do so 
would place the weight of State power behind the 
discriminatory action of the owner or proprietor." 



4 

The opinion went on to state that such "judicial sanction 
of a policy of racial discrimination" through acting on a 
trespass prosecution is not action within "merely a neutral 
framework" but rather amounts to the State's "intervening 
on the side of private discrimination". 

n. 
THERE IS A DENIAL OF DUE PROCESS AND EQUAL PROTEC

TION IN SINGLING OUT APPELLANTS FOR PROSECUTION AND 
CONVICTION WHEN THE CIRCUMSTANCES OF THEIR CASES, 
INVOLVING AN ATTEMPT BY PEACEFUL PERSUASION TO END 
DISCRIMINATORY PRACTICES, ARE NO DIFFERENT FROM MANY 
OTHER CASES WHICH THE STATE'S ATTORNEY DOES NOT 
PROSECUTE. 

The Supreme Court remanded this case for reconsidera
tion in the light of Bell v. Maryland, U.S , 84 S. Ct. 
1814 (1964). The Court has suggested in that case that the 
intervening enactment of legislation making acts such as 
those for which Appellants were convicted lawful is 
ground's for reversal. The precise argument cannot be 
made here inasmuch as Baltimore County has not as yet 
adopted proposed civil rights legislation, and the act of 
the State Legislature, Chapter 29 of the Acts of 1964 (Extra 
Session, March, 1964), does not appear to extend to amuse
ment parks. However, the manner in which the law is 
enforced is as important as the statutory language. While 
a statute is not rendered ineffective through non-use 
[Louisville & N. R. Co. v. United States, 282 U.S. 740, 759 
(1931); Snowden v. Snowden, 1 Bland (Md. Chan.) 550, 
556-58 (1829)], it may not be applied discriminatorily to 
members of the same class. The Supreme Court established 
long ago that the Fourteenth Amendment prevents the 
unequal enforcement of valid laws as well as any enforce
ment of invalid laws. Yick Wo v. Hopkins, 118 U.S. 356 
(1886). See also Hillsborough v. Cromwell, 326 U.S. 620, 
623 (1946), and the cases cited therein. 
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It is common knowledge of which the court should take 
judicial notice that Gwynn Oak Park, the scene of the 
alleged offenses of Appellants, was the subject of sit-in 
demonstrations in the summer of 1963. The demonstrations 
achieved their objective, for the park abandoned its segre
gation policy. In the course of the demonstrations, however, 
approximately 200 arrests were made. The State's Attorney 
has done nothing about bringing the cases on for trial, and 
it appears extremely unlikely that any prosecution will ever 
take place. Considerations of due process and equal pro
tection under the Fourteenth Amendment and the Mary
land Constitution, as well as those set forth in the opinion 
of the Supreme Court in Bell v. Maryland, supra, should 
prohibit the continuation of the convictions of Appellants. 
The convictions have never become final, inasmuch as they 
have been on appeal in the Supreme Court, and, conse
quently, for reasons stated in Bell v. Maryland, supra, this 
Court still has jurisdiction to act to reverse. 

CONCLUSION 

For the foregoing reasons, the convictions of Appellants 
should be reversed. 

Respectfully submitted, 

FRANCIS D. MURNAGHAN, JR., 

HENRY R. LORD, 

Attorneys for Appellants. 
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DALE H. DREWS, ET AL., 
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STATE OF MARYLAND, 
Appellee. 

REMAND FROM THE SUPREME COURT OF THE UNITED STATES 

BRIEF OF APPELLEE ON REMAND 

STATEMENT OF THE CASE 
Appellants were convicted by the Circuit Court for Balti

more County, Maryland, sitting without a jury, of violating 
Article 27, Section 123, of the Annotated Code of Maryland 
(1957 Edition), "by acting in a disorderly manner to the 
disturbance of the public peace" in a "place of public resort 
or amusement". The convictions were affirmed on appeal 
to this Court, Drews, et al. v. State, 224 Md. 186, decided 
January 18, 1961. A direct appeal was thereafter taken 
to the Supreme Court of the United States, which Court, 
on June 3, 1964, vacated the judgments and remanded the 
case to this Court "for consideration in light of Griffin v. 
Maryland (378 U.S. 130, 12 L. Ed. 2d 754) and Bell v. 
Maryland (378 U.S. 226, 12 L. Ed. 2d 822)". Drews, et al. 

v. Maryland, No. 3, October Term, 1963 ( U.S , 12 
L.Ed. 2d 1032). 
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QUESTIONS PRESENTED 
The State accepts the questions presented by Appellants. 

STATEMENT OF FACTS 

On Sunday, September 6, 1959, Appellants, being three 
Caucasians and one Negro, accompanied by another Negro 
who was not tried, went to Gwynn Oak Park, a public 
amusement park in Baltimore County, owned and operated 
by a private corporation. The management of the park as 
a business policy did not admit Negroes and the Appellants 
were requested by a private park guard to leave the 
premises. The Appellants refused and, as a result, a. crowd 
began to gather. The private police officer enlisted the 
assistance of Baltimore County policemen who were 
stationed on a public road nearby to eject the group from 
the park. Baltimore County policemen arrived and re
quested that the Appellants leave the park. Upon receiving 
instructions from the park management, the Baltimore 
County policemen advised the Appellants that they had 
a choice of withdrawing or being arrested. They refused 
to leave, at which time they interlocked their arms and 
two of them dropped on the ground in a prone position. 
As a result of this conduct, the crowd which had gathered 
became unruly and began hollering, spitting and kicking 
a t the Appellants as well as the officers, creating a mob 
scene. The Appellants were thereupon taken by the County 
Police from the scene and transported to a nearby police 
station where a warrant was sworn out by the amusement 
park management. 

Thereafter, the State filed a criminal information charg
ing violation of Article 27, Section 123, of the Annotated 
Code of Maryland, supra, and the Appellants elected to be 
tried by the Court sitting without a jury. The trial court, 
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by its opinion dated May 6, 1960, found that from the facts 
and circumstances there was clear and convincing proof 
that public disorder reasonably could be expected if Appel
lants were allowed to remain in the park, and that the 
continued refusal of the Appellants to leave at the request 
of the police constituted "acting in a disorderly manner 
to the disturbance of the public peace". 

On appeal to this Court, the Appellants raised four 
questions, to wit: 

1. What constitutes a place of public resort or amuse
ment within the meaning of Article 27, Section 123 of the 
Annotated Code? 

2. Was there evidence to establish the public character 
of Gwynn Oak Park, the scene of the actions with which 
Appellants were charged? 

3. Did any acts of Appellants constitute acting in a dis
orderly manner to the disturbance of the public peace? 

4. Did conviction of Appellants infringe upon the rights, 
privileges and immunities guaranteed to them by the Four
teenth Amendment to the Constitution of the United 
States? 

This Court, notwithstanding the fact that the Appellants 
did not raise constitutional questions in the lower court, 
found by its opinion that the amusement park had a legal 
right to maintain a business policy of excluding Negroes, 
a private policy in which the State neither legislated or 
assisted. The Court further found that the arrest of the 
Appellants was not because the State desired or intended 
to maintain the park as a segregated place of amusement, 
but, rather, because the Appellants were inciting a crowd 
by refusing to obey a valid directive to move from a place 
where they had no lawful right to be. This Court con-



4 

eluded that the action of the State in arresting and con
victing the Appellants on warrants sworn out by the amuse
ment park for disorderly conduct did not constitute "such 
action as may fairly be said to be that of the State's". 

ARGUMENT 

I. 
THE ARREST AND CONVICTION OF APPELLANTS DID NOT 

CONSTITUTE AN UNCONSTITUTIONAL EXERCISE OF STATE 
POWER WITHIN THE RATIONALE OF THE SUPREME COURT'S 
DECISION IN GRIFFIN v. MARYLAND (378 U.S. 130). 

In its opinion in this case, Drews v. State, supra, at Page 
191, this Court held: 

"* * * Early in the common law the duty to serve 
the public without discrimination apparently was im
posed oh many callings. Later this duty was confined 
to exceptional callings as to which an urgent public 
need called for its continuance, such as innkeeper and 
common carriers. Operators of most enterprises, in
cluding places of amusement, did not and do not have 
any such common law obligation, and in the absence 
of a statute forbidding discrimination, can pick and 
choose their patrons for any reason they decide upon, 
including the color of their skin. Early and recent 
authorities on the point are collected, and exhaustively 
discussed, in the opinion of the Supreme Court of New 
Jersey in Garfine v. Monmouth Park Jockey Club, 
148 A. 2d 1. See also Greenfeld v. Maryland Jockey 
Club of Baltimore, 190 Md. 96; Good Citizens Com
munity Protective Ass'n v. Board of Liquor License 
Commissioners of Baltimore City, 217 Md. 129, 131; 
Slack v. Atlantic White Tower System, Inc., 181 F. 
Supp. 124; Williams v. Howard Johnson's Restaurant, 
268 F. 2d 845." 

Continuing, this Court said at pages 193-194: 

"We turn to appellants' argument that the arrest by 
the County police constituted State action to enforce 
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a policy of segregation in violation of the ban of the 
Equal Protection and Due Process clauses of the 
Fourteenth Amendment against State-imposed racial 
discrimination. The Supreme Court said in the racial 
covenant case of Shelley v. Kraemer, 334 U.S. 1, 13, 
92 L. Ed. 1161,1180- ' (T) he action inhibited by the first 
section of the Fourteenth Amendment is only such 
action as may fairly be said to be that of the States. 
That Amendment erects no shield against merely 
private conduct, however discriminatory or wrongful'. 
The Park had a legal right to maintain a business 
policy of excluding Negroes. This was a private policy 
which the State neither required nor assisted by legis
lation or administrative practice. The arrest of appel
lants was not because the State desired or intended 
to maintain the Park as a segregated place of amuse
ment; it was because the appellants were inciting 
the crowd by refusing to obey valid commands to move 
from a place where they had no lawful right to be. 
Both white and colored people acted in a disorderly 
manner and the State, without discrimination, arrested 
and prosecuted all who were so acting." 

This Court concluded by stating that in the absence of con
trolling authority to the contrary, "it is our opinion that 
the arresting and convicting of Appellants on warrants 
sworn out by the Park for disorderly conduct, which re
sulted from the Park enforcing its private, lawful policy 
of segregation, did not constitute 'such action as may 
fairly be said to be that of the State's' "; and that such action 
was "at least one step removed from State enforcement of a 
policy of segregation and violated no constitutional right 
of Appellants". 

Since this Court's decision in Drews, the Supreme Court 
has had before it a number of "sit-in" cases squarely pre
senting the crucial constitutional issue as to whether the 
Fourteenth Amendment, of its own force, forbids a state 
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to arrest and prosecute those who, solely because of their 
race, have been asked to leave a privately-owned place 
of public accommodation (not covered by any public ac
commodation legislation), but have refused or declined 
to do so. In none of these cases, however, has a majority 
of the Court found it necessary to reach this fundamental 
question and, as a result thereof, the law as enunciated by 
this Court in the Drews case remains undisturbed.1 In the 
absence of further light upon the subject, therefore, it is 
believed that this Court will adhere to the basic consti
tutional precepts expressed in the Drews case, as reiterated 
and reaffirmed in Griffin & Greene v. State, 225 Md. 422, 
reversed on other grounds, 378 U.S. 130, 12 L. Ed. 2d 754, 
and Bell v. State, 227 Md. 302, reversed on other grounds, 
378 U.S. 226, 12 L. Ed. 2d 822. 

The reason for the remand of this case for consideration 
in light of Bell v. Maryland, supra, is by no means clear. 
The judgments in Bell were vacated and reversed in order 
to afford this Court an opportunity to pass upon the effect, 
if any, wrought upon the State's criminal trespass law by 
the supervening enactment of the State and City public 
accommodations legislation. The present case, unlike Bell, 
involves convictions for disorderly conduct and not tres
pass, and in a facility, (amusement park) not covered by 
any public accommodations law — State, County or Fed
eral. Nothing in Bell, therefore, is even remotely sugges-

1 The question was presented in one posture or another in the 
following recent Supreme Court decisions: Lombard v. Louisiana, 
373 U.S. 267, 10 L. Ed. 2d 338; Peterson v. City of Greenville, 373 
U.S. 244, 10 L. Ed. 2d 323; Griffin v. Maryland, supra; Robinson v. 
Florida, . . . U.S. . . ., 12 L. Ed. 2d 771; Barr v. Columbia, . . . 
U.S. . . ., 12 L. Ed. 2d 766; and Bouie v. Columbia, . . . U.S. . . ., 
12 L. Ed. 2d 894. In Bell v. Maryland, supra, three members of the 
Court advocated the affirmative constitutional view of this question, 
while three other members of the Court were of the opposite mind. 
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tive of an intention by the Supreme Court to override this 
Court's constitutional pronouncements as set forth in 
Drews. 

The Griffin case involved convictions for trespass in a 
racially segregated private amusement park in Montgomery 
County, and was reversed on the narrow ground that the 
action taken by Collins, a special deputy sheriff under con
tract to and in the employ of the private owner, was State 
action for the purposes of the Fourteenth Amendment; and 
being such, the State had become in reality a joint par
ticipant in the challenged activity. The question of whether 
the same result would have been reached had the arrests 
been made by a regular police officer, as was done in the 
present case, was not decided in Griffin. On this point, 
therefore, Drews continues to be controlling in Maryland. 
In any event, Griffin and Drews are hardly to be considered 
parallel cases, since the former involves trespass con
victions while the latter involves convictions for disorderly 
conduct. 

In light of the above, therefore, Appellants' reliance on 
the law of Delaware would seem to be misplaced. The 
fact that the Supreme Court may have had "doubts" as to 
the applicability of the Griffin rationale to the Drews facts 
furnishes little justification for this Court to overrule its 
holdings in the Drews and Bell cases. 

II. 
APPELLANTS HAVE NOT BEEN DENIED DUE PROCESS OR 

EQUAL PROTECTION OF THE LAW BECAUSE THE STATE HAS 
FAILED TO PROSECUTE OTHERS FOR THE SAME OR LIKE 
OFFENSES. 

Appellants contend that where the State prosecutes one 
person and not the other for the same acts there is a denial 
of equal protection of the law under the Fourteenth Amend-
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ment and the prosecution is, therefore, void. The contention 
appears to be predicated upon the belief that approximately 
two hundred persons were arrested in 1963 at Gwynn Oak 
Park either for trespass or disorderly conduct in the course 
of racial demonstrations calculated to induce the proprietor 
of that facility to integrate. Appellants state further that 
since the State's Attorney has done nothing to date to bring 
the cases on for trial, it is unlikely that such prosecutions 
will ever materialize and, hence, Appellants' reason that 
Fourteenth Amendment considerations are such as should 
prohibit continuation of their convictions. 

It is, of course, the governing law, applicable in the 
present case, that matters appearing otherwise than by the 
record will not be considered on appeal, and a judgment 
of conviction cannot be impeached by evidence outside 
the record. 7 M.L.E., Criminal Law, Section 652.2 

Assuming the fact that there were arrests in 1963, as 
depicted by Appellants, and that these cases have not as 
yet been brought on for trial, it is, nevertheless, well set
tled that the prosecution of one guilty person, while others 
equally guilty are not prosecuted, is not a denial of equal 
protection of the law, nor is the mere laxity in enforcement 
of the law by public officials a denial of equal protection. 
Sims v. Cunningham, 124 S.E. 2d 221 (Va., 1962); Bailleaux 
v. Gladden, 370 P. 2d 722 (Ore., 1962), cert. den. 371 U.S. 

2 It is believed that in practically all such cases to which Appellants 
refer jury trials were prayed before a magistrate. The State's Attor
ney, in the exercise of the broad discretion vested in him as to the 
prosecution of criminal cases — Ewett v. State, 207 Md. 288 and 
Brack v. Wells, 184 Md. 86 — may have preferred to withhold 
immediate prosecution since the constitutional issues involved in the 
cases were presently pending before the Supreme Court of the United 
States for decision. Insofar as is known, the defendants have not made 
any demand for a speedy trial, and it must be presumed that they 
acquiesce in the State's Attorney's action. See Woodland v. State, 
235 Md. 347. 
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841, 9 L. Ed. 2d 84; Application of Finn, 356 P. 2d 685 
(Calif., 1960); Moloney v. Maxwell, 186 N.E. 2d 728 (Ohio, 
1962); Highland Sales Corp. v. Vance, 186 N.E. 2d 682 
(Ind., 1962); State v. Hicks, 325 P . 2d 794 (Ore., 1958). 
This Court recognized the validity of this proposition in 
Callan v. State, 156 Md. 459 (1928), where on a prosecu
tion for violating Sunday laws evidence that others had 
been guilty of similar acts without being prosecuted was 
held inadmissible, the Court noting at Pages 466-467 that 
the guilt or innocence of the traversers was not to be made 
to depend upon the question of whether other parties had 
been guilty of similar acts without being prosecuted or 
convicted. In order to show that unequal administration 
of a statute offends the equal protection clause, an inten
tional or purposeful discrimination must be shown — 
Snowden v. Hughes, 321 U.S. 1, 88 L. Ed. 497 (1944) and 
Moss v. Horning, 314 F. 2d 89 (2d Cir., 1963) — and relief 
therefor is at most limited to cases where class discrimina
tion is proved. Oyler v. Boles, 368 U.S. 448, 7 L. Ed. 2d 
446 (1962). Appellants allege no such intentional or pur
poseful discrimination in the present case. The case of 
Yick Wo v. Hopkins, 118 U.S. 356, 30 L. Ed. 220 (1886), 
relied upon by Appellants, is manifestly inapplicable as 
the above cases demonstrate. See, however, in addition 
to the above cases, People v. Montgomery, 117 P. 2d 437 
(Calif., 1941) and Society of Good Neighbors v. Van 
Antwerp, 36 N.W. 2d 308 (Mich., 1949), distinguishing 
Yick Wo. 
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CONCLUSION 
Appellants' direct appeal to the Supreme Court of the 

United States from the judgments of conviction in this 
case squarely presented the question as to whether Appel
lants' presence at Gwynn Oak Park was in the exercise 
of constitutionally guaranteed rights so that their arrest 
and prosecution under the circumstances amounted to 
State action to enforce segregation in violation of the Fed
eral Constitution. The Supreme Court did not decide the 
issue, leaving the law as articulated by this Court in this 
case undisturbed and intact. In the absence of Supreme 
Court authority to the contrary, it necessarily follows that 
this Court's decision in Drews is controlling, and the con
victions appealed from must be affirmed. 

Respectfully submitted, 

THOMAS B. FINAN, 

Attorney General, 

ROBERT C. MURPHY, 

Deputy Attorney General, 

FRANK H. NEWELL, III, 

State's Attorney for 
Baltimore County, 

For Appellee. 
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STATEMENT OF FACTS 
The four Appellants were convicted by the Circuit 

Court of Baltimore County, Maryland, sitting without a 
jury, of violating Article 27, Section 123, of the Annotated 
Code of Maryland (1957 Ed.), "by acting in a disorderly 
manner to the disturbance of the public peace" in a 
"place of public resort or amusement". Two of the Ap
pellants are white men, one is a white woman and the 
last is a Negress. 

The Appellants, accompanied by a Negro who was not 
tried, on Sunday, September 6, 1959, went to Gwynn Oak 
Park, a public amusement park in Baltimore County, 
owned and operated by a private corporation. The man
agement of the park as a business policy did not at that 
time admit Negroes and the Appellants were requested 
to leave the premises. The Appellants refused and, as a 
result, a crowd began to gather. The Park's privately 
employed Park Guard enlisted the assistance of Balti
more County policemen who were stationed nearby to 
eject the group from the park. Baltimore County police
men arrived and requested that the Appellants leave the 
park. Upon receiving instructions from the park manage
ment, the Baltimore County policemen advised the Ap
pellants that they had a choice of withdrawing or being 
arrested. They refused to leave, at which time they inter
locked their arms and two of them dropped on the ground 
in a prone position. As a result of this conduct, the crowd 
which had gathered became unruly and began hollering, 
spitting and kicking at the Appellants as well as the of
ficers, creating a mob scene. The Appellants were there
upon taken by the County Police from the scene and trans
ported to a nearby police station where a warrant was 
sworn out by the amusement park management. 
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Thereafter, the State filed a criminal information charg
ing violation of Article 27, Section 123, of the Annotated 
Code of Maryland, supra, and the Appellants elected to 
be tried by the Court sitting without a jury. The trial 
court, by its opinion dated May 6, 1960 (Appendix C of 
the Jurisdictional Statement), found that from the facts 
and circumstances there was clear and convincing proof 
that public disorder reasonably could be expected if Ap
pellants were allowed to remain in the park, and that the 
continued refusal of the Appellants to leave at the re
quest of the police constituted "acting in a disorderly 
manner to the disturbance of the public peace." From the 
opinion of the trial court, it does not appear that the Ap
pellants raised any constitutional issues in that court. 

On appeal to the Court of Appeals of Maryland, that 
Court, notwithstanding the fact that the Appellants did 
not raise constitutional questions in the lower court, found 
by its opinion (Appendix B of the Jurisdictional State
ment) that the amusement park had a legal right to main
tain a business policy of excluding Negroes, a private 
policy which the State neither legislated or assisted. The 
Court further found that the arrest of the Appellants was 
not because the State desired or intended to maintain the 
park as a segregated place of amusement, but, rather, 
because the Appellants were inciting a crowd by refusing 
to obey a valid directive to move from a place where they 
had no lawful right to be. The Court of Appeals of Mary
land concluded that the action of the State in arresting 
and convicting the Appellants on warrants sworn out by 
the amusement park for disorderly conduct did not con
stitute "such action as may fairly be said to be that of 
the State's." 

Appellants then proceeded to the Supreme Court of the 
United States, and on June 22, 1964, this Court vacated 
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the judgment and remanded the case to the Court of Ap
peals of Maryland for consideration in light of Griffin v. 
Maryland, 378 U.S. 130 and Bell v. Maryland, 378 U.S. 
226. The Court of Appeals of Maryland re-examined the 
case according to this directive and on October 22, 1964, 
reinstated and reaffirmed the prior judgment of convic
tion (Appendix A, Jurisdictional Statement). The Court 
of Appeals of Maryland found that the facts of this case 
were significantly distinguishable from those of Griffin 
to produce an opposite result, and further, that there was 
no supervening public accommodations law enacted that 
would affect their decision, as in Bell. 

AEGUMENT 

I. 

This Case Is Not Within the Appellate Jurisdiction 
of This Court. 

The Appellants did not claim at any stage of the pro
ceedings that the provisions of Article 27, Section 123, 
Annotated Code of Maryland, supra, were void, but, 
rather, now contend that the application of the statute 
was discriminatory and, therefore, in violation of the 
Fourteenth Amendment. Since no claim is made that the 
statute involved was invalid, an appeal will not lie. See 
Charleston Federal Savings & Loan Association v. Alder-
son, 324 U.S. 182, 185; Jett Bros. Distilling Co. v. Carrolton, 
252 U.S. 1; Mergenthaler Linotype v. Davis, 251 U.S. 256, 
259. 

II. 

This Appeal Does Not Present Any Substantial 
Federal Question. 

The Appellants assert that the State of Maryland, as a 
result of the decisions below, has applied its criminal 
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law of disorderly conduct in such a way as to aid and en
courage the segregation of an amusement park facility 
and the denial of the use thereof to Negroes solely on the 
basis of race. Nothing can be further from the truth. The 
position of the State of Maryland in this case is very clear. 
The State of Maryland neither required nor assisted by 
legislation or otherwise the decision of the amusement 
park, as a matter of business policy, to exclude Negroes. 
The State of Maryland has neither condemned nor con
doned such business decision and policy. The arrest of the 
Appellants was not because the State desired or intended 
to maintain the park as a segregated place of amusement, 
but rather because the Appellants were inciting the crowd 
and, therefore, were acting in a disorderly manner. Both 
whites and Negroes in this instance acted in a disorderly 
manner, and the State without discrimination arrested 
and prosecuted all those who were so acting. As was 
stated by this Court in Shelley v. Kraemer, 334 U.S. 1, 13: 

"The action inhibited by the first Section of the 
Fourteenth Amendment is only such action as may 
be fairly said to be that of the State's. That Amend
ment erects no shield against merely private conduct, 
however discriminatory or wrongful." (Emphasis 
supplied.) 

The State of Maryland has not only the right but the 
duty to protect the public against disorders which may 
occur, regardless of the race of the participants. It was 
clearly recognized in the case of Bernstein v. Real Estate 
Commission of Maryland, 221 Md. 221, appeal dismissed 
363 U.S. 419, that the general State laws apply to all with 
equal force, regardless of their race, and that violation 
of the general public laws cannot be shielded from State 
action on account of race. The Appellants are not en
titled to an unexpressed exemption in the disorderly con
duct law. 
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The establishment involved in this case was not pub
licly owned or operated, nor was it operated or franchised 
by the State, and the State had no law requiring segrega
tion on these premises. Since the Appellants disobeyed 
the officers' directive and in so doing created a public dis
turbance, the State of Maryland had every right to ar
rest and prosecute the Appellants for this disturbance. 

Appellants further contend that they were denied the 
rights of freedom of speech and freedom of assembly 
in contravention of the Fourteenth Amendment. To sus
tain this argument, one must assume that the owners of 
the amusement park were willing to allow the appear
ance of Appellants on their private premises. This 
was not the case, and as Justice Black has said: 

". . . none of our prior cases has held that a person's 
right to freedom of expression carries with it a right to 
force a private property owner to furnish his prop
erty as a platform to criticize the property owner's 
use of that property." Dissent, Bell v. Maryland, 378 
U.S. 226, , (1964). 

Cf. Giboney v. Empire Storage and Ice Co., 336 U.S. 490 
(1949). 

Appellants also claim a denial of equal protection and 
due process of law because of the failure of the State of 
Maryland to arrest or prosecute unruly members of the 
crowd that gathered around them in Gwynn Oak Park, 
and the failure to prosecute other cases arising out of 
demonstrations at the same place of amusement. This 
contention is "without merit and has no bearing on the 
convictions in this case." Drews v. Maryland, 236 Md. 349, 
204 A. 2d 64 (1964). 

The guilt or innocence of Appellants is a question of 
fact that is determined by the circumstances of their own 



7 

case. It in no way depends on the prosecution or non-
prosecution of other possible offenders. Callan v. State, 
156 Md. 459, 466, 144 A. 350 (1929). Additionally, the non
discriminatory exercise of some selectivity in the enforce
ment of a criminal statute does not violate constitutional 
guarantees. Oyler v. Boles, 368 U.S. 448 (1962). See also 
Moss v. Horning, 314 F. 2d 89 (C.A. 2d 1963). 

Finally, Appellants contend the passage of the Federal 
Civil Rights Act of 1964, 78 Stat. 241, requires the abate
ment of their pending convictions and the dismissal of 
their prosecutions. It is by no means clear that this is so, 
since it is highly questionable that Gwynn Oak Park, as 
an amusement park facility, is a covered establishment 
under the Federal law. 

Conceding the existence of a cafeteria on the park's 
grounds, the Appellants have not shown that a substan
tial portion of the food which is served thereby had moved 
in commerce, as required by Sec. 201 ( c ) (2 ) . Such a 
demonstration of fact is necessary to bring the amusement 
park within the ambit of this statute under Sec. 201(b) (4) 
and (c ) (4) , as a facility within which exists a covered 
establishment and which holds itself out as serving the 
patrons of such covered establishment. 

Nor have Appellants shown that the amusement park 
customarily presents any source of entertainment which 
has moved in commerce, which must be demonstrated to 
classify such a place of exhibition or entertainment as a 
covered establishment under Sec. 201 (b) (3) and (c) (3). 

No discrimination or segregation by the cafeteria 
within the amusement park, or by the amusement park it
self, was in any way, or to any measure, carried on under 
color of a custom or usage required or enforced by of
ficials of the State or political subdivision thereof. As dis-
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cussed above, the police officers of Baltimore County, 
Maryland and the courts of the State of Maryland were 
simply enforcing the legal right and duty of the State 
to maintain public peace and quiet and prevent public 
disorder. 

CONCLUSION 

The State of Maryland respectfully submits that the 
Appeal from the Court of Appeals of Maryland be dis
missed, or, in the alternative, the decision of the Court 
of Appeals be affirmed, the mandate to issue forthwith. 

Respectfully submitted, 

THOMAS B. FINAN, 

Attorney General of Maryland, 

ROBERT C. MURPHY, 

Deputy Attorney General 

of Maryland, 

For Appellee. 
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IN THE 

Supreme Court of the United States 

OCTOBER TERM, I960 

No. 

DALE H. DREWS, ET AL., 
Appellants, 

v. 

STATE OF MARYLAND, 
Appellee. 

O N APPEAL FROM THE COURT OF APPEALS OF MARYLAND 

MOTION TO DISMISS OR AFFIRM 

The Appellee, pursuant to Rule 16 of the Revised Rules 
of the Supreme Court of the United States, moves to dis
miss or affirm on the following grounds: 

(a) This appeal is not within the jurisdiction of this 
Court because it has not been taken in conformity with 
statute. 

(b) This appeal does not present any substantial Federal 
question as to warrant further argument. 

STATEMENT OF FACTS 
The four Appellants were convicted by the Circuit Court 

of Baltimore County, Maryland, sitting without a jury, of 
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violating Article 27, Section 123, of the Annotated Code of 
Maryland (1957 Ed.), "by acting in a disorderly manner to 
the disturbance of the public peace" in a "place of public 
resort or amusement". Two of the Appellants are white 
men, one is a white woman and the last a Negress. 

The Appellants, accompanied by a Negro who was not 
tried, on Sunday, September 6, 1959, went to Gwynn Oak 
Park, a public amusement park in Baltimore County, owned 
and operated by a private corporation. The management 
of the park as a business policy did not admit Negroes and 
the Appellants were requested by a private park guard to 
leave the premises. The Appellants refused and, as a re
sult, a crowd began to gather. The private police officer 
enlisted the assistance of Baltimore County policemen 
who were stationed on a public road nearby to eject the 
group from the park. Baltimore County policemen arrived 
and requested that the Appellants leave the park. Upon 
receiving instructions from the park management, the 
Baltimore County policemen advised the Appellants that 
they had a choice of withdrawing or being arrested. They 
refused to leave, at which time they interlocked their arms 
and two of them dropped on the ground in a prone position. 
As a result of this conduct, the crowd which had gathered 
became unruly and began hollering, spitting and kicking 
at the Appellants as well as the officers, creating a mob 
scene. The Appellants were thereupon taken by the County 
Police from the scene and transported to a nearby police 
station where a warrant was sworn out by the amusement 
park management. 

Thereafter, the State filed a criminal information charg
ing violation of Article 27, Section 123, of the Annotated 
Code of Maryland, supra, and the Appellants elected to be 
tried by the Court sitting without a jury. The trial court, 
by its opinion dated May 6, I960. (Appendix B of the Juris-
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dictional Statement), found that from the facts and cir
cumstances there was clear and convincing proof that pub
lic disorder reasonably could be expected if Appellants 
were allowed to remain in the park, and that the continued 
refusal of the Appellants to leave at the request of the 
police constituted "acting in a disorderly manner to the 
disturbance of the public peace."(From the opinion of 
the trial court, it does not appear that the Appellants 
raised any Constitutional issues in that court. In fact, the 
Motion for Directed Verdict made by counsel for the Ap
pellants in the trial court only raised two grounds: (1) 
" . . . that there had been no proof to indicate that the nature 
of the area in which the alleged offenses occurred was a 
place of public resort or amusement" and (2) ". . . that 
there has been no indication of any action on the part of 
the Defendants which would be described as disorderly". J 

On appeal to the Court of Appeals of Maryland, the 
Appellants raised four questions, to wit: 

1. What constitutes a place of public resort or amuse
ment within the meaning of Article 27, Section 123 of the 
Annotated Code? 

2. Was there evidence to establish the public character 
of Gwynn Oak Park, the scene of the actions with which 
Appellants were charged? 

3. Did any acts of Appellants constitute acting in a dis
orderly manner to the disturbance of the public peace? 

4. Did conviction of Appellants infringe upon the rights, 
privileges and immunities guaranteed to them by the Four
teenth Amendment to the Constitution of the United 
States? _ 

The Court of Appeals of Maryland, notwithstanding the 
fact that the Appellants did not raise constitutional ques
tions in the lower court, found by its opinion that the 
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amusement park had a legal right to maintain a business 
policy of excluding Negroes, a private policy in which the 
State neither legislated or assisted. The Court further 
found that the arrest of the Appellants was not because 
the State desired or intended to maintain the park as a 
segregated place of amusement, but, rather, because the 
Appellants were inciting a crowd by refusing to obey a 
valid directive to move, from a, place where they had no 
lawful right to be. The Court of Appeals of Maryland 
concluded that the action of the State in arresting and 
convicting the Appellants on warrants sworn out by the 
amusement park for disorderly conduct did not constitute 
"such action as may fairly be said to be that of the State's." 

ARGUMENT 
I. 

THIS CASE IS NOT WITHIN THE APPELLATE JURISDICTION 
OF THIS COURT. 

The Appellants did not claim at any stage of the pro
ceedings that the provisions of Article 27, Section 123, 
Annotated Code of Maryland, supra, were void, but, rather, 
now contend that the application of the statute was dis
criminatory and, therefore, in violation of the Fourteenth 
Amendment. Since no claim is made that the statute in
volved was invalid, an appeal will not lie. See Charleston 
Federal Savings & Loan Association v. Alderson, 324 U.S. 
182, 185; Jett Bros. Distilling Co. v. Carrollton, 252 U.S. 1; 
Mergenthaler Linotype v. Davis, 251 U.S. 256, 259. 

II. 
THIS APPEAL DOES NOT PRESENT ANY SUBSTANTIAL FED

ERAL QUESTION AND IT IS MANIFEST THAT THE QUESTIONS 
ON WHICH THE DECISION OF THIS CASE DEPENDS ARE SO 
UNSUBSTANTIAL AS NOT TO NEED FURTHER ARGUMENT. 

The Appellants assert that the State of Maryland, as a 
result of the decision below, has made the act of refusing 
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to leave an amusement park owned by a private corpora
tion, when the request to leave arises solely from the 
policy of the park to exclude Negroes, a criminal offense. 
Nothing can be further from correct. The position of the 
State of Maryland in this case is very clear. The State of 
Maryland neither required nor assisted by legislation or 
otherwise the decision of the amusement park, as a matter 
of business policy, to exclude Negroes. The State of Mary
land has neither condemned nor condoned such business 
decision and policy. The arrest of the Appellants was not 
because the State desired or intended to maintain the park 
as a segregated place of amusement, bu t rather because 
the Appellants were inciting the crowd and, therefore, were 
acting in a disorderly manner. Both white and colored 
people in this instance acted in a disorderly manner, and 
the State without discrimination arrested and prosecuted 
all those who were so acting. As was stated by this Court 
in Shelley v. Kraemer, 334 U.S. 1, 13: 

"The action inhibited by the first Section of the 
Fourteenth Amendment is only such action as may be 
fairly said to toe that of the State's. That Amendment 
erects no shield against merely private conduct, how
ever discriminatory or wrongful." (Emphasis sup
plied. ) 

The State of Maryland has not only the right but the 
duty to protect the public against disorders which may 
occur, regardless of the race of the participants. It was 
clearly recognized in the case of Bernstein v. Real Estate 
Commission of Maryland, 221 Md. 221, appeal dismissed 363 
U.S. 419, that the general State laws apply to all with equal 
force, regardless of their race, and that violation of the 
general public laws cannot be shielded from State action 
on account of race. To follow the Appellants' contention, 
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if an argument arose between two private persons en
gendered by racial discrimination, and one of the persons 
caused physical harm or death to the other, the State 
would be powerless to prosecute the offender because the 
private argument erupted from a racial question. Thus, if 
one of the individuals was murdered, the State would be 
powerless to prosecute the murderer because it would, 
under the Appellants' theory, be fostering a policy of racial 
discrimination. With this contention, the State of Mary
land most emphatically demurs. The Appellants are not 
entitled to an unexpressed exemption in the disorderly 
conduct law. 

In the recent case of Griffin v. Collins, 187 F. Supp. 149, 
153, Chief Judge Thomsen of the United States District 
Court for the District of Maryland, in denying a preliminary 
injunction and motion for summary judgment in a suit 
brought to end the segregation policy of the Glen Echo 
Amusement Park near Washington, stated: 

"Plaintiffs have cited no authority holding that in the 
ordinary case, where the proprietor of a store, restau
rant, or amusement park, himself or through his own 
employees, notifies the Negro of the policy and orders 
him to leave the premises, the calling in of a peace 
officer to enforce the proprietor's admitted right would 
amount to deprivation by the state of any rights, 
privileges or immunities secured to the Negro by the 
Constitution or laws. Granted the right of the proprie
tor to choose his customers and to eject trespassers, 
it can hardly be the law, as plaintiffs contend, that the 
proprietor may use such force as he and his employees 
possess but may not call on a peace officer to enforce 
his rights." (Emphasis: supplied.) 

To permit the contention of the Appellants' herein to be 
established as the law of this nation would completely 
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obliterate the rights of owners of^pfivate property to keep 
unwanted persons from suely^roperty. I t has been clearly 
established and recognized jfoat places of public accommo
dation, resort and amusement can exclude patrons which 
they deem undesirable in the eyes of the management. 
See Garifine v. Monmouth Park Jockey Club, 148 A. 2d 1 
(New Jersey); Madden v. Queen's County Jockey Club, 72 
N.E. 2d 697 (New York); Greenfeld v. Md, Jockey Club, 
190 Md. 96, 57 A. 2d 335; Slack v. Atlantic White Tower 
Systems, Inc., 181 F. Supp. 124; Williams v. Howard John
son's Restaurant, 268 Fed. 2d 845. 

This Court, in the recent case of Boynton v. Virginia, 
364 U.S. 354, clearly recognized this principle when it said 
that every time a bus stops at a wholly independent road
side restaurant, the Interstate Commerce Act does not re
quire that restaurant service be supplied in harmony with 
the provisions of that Act. The issues presented in the 
case at bar were squarely presented for decision in the 
Boynton case, supra, but the Court chose to decide the 
case on other grounds. 

The establishment involved in this case was not publicly 
owned or operated, nor was it operated by or franchised 
by the State, and the State had no law requiring segrega
tion on these premises. Consequently, under the general 
principles of law enunciated by this Court, as well as the 
rulings of the lower Federal Courts cited herein, the police 
officers did have a legal right to direct the Appellants to 
leave the park after their refusal to obey the order of the 
private police officer. Since the Appellants disobeyed the 
officer's directive and in so doing created a public dis
turbance, the State of Maryland had every right to arrest 
and prosecute the Appellants for this disturbance. 
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CONCLUSION 

In conclusion, the State of Maryland respectfully sub
mits that the appeal from the Court of Appeals of Maryland 
be dismissed, or, in the alternative, the decision of the 
Court of Appeals be affirmed, the mandate to issue forth
with. 

Respectfully submitted, 

THOMAS B. F I N AN, 

Attorney General of Maryland, 

JOSEPH S. KAUFMAN, 

Deputy Attorney General of 
Maryland, 

For Appellee. 
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IN THE 

Supreme Court of the United States 

OCTOBER TERM, 1964 

No. 

DALE H. DREWS, ET AL., 
Appellants, 

v. 

STATE OF MARYLAND, 
Appellee. 

O N APPEAL FROM THE COURT OF APPEALS OF MARYLAND 

JURISDICTIONAL STATEMENT 

Appellants appeal from the decision of the Court of Ap
peals of Maryland entered on October 22, 1964, reinstating 
and reaffirming judgments of the Circuit Court for Balti
more County, Maryland, which had previously been af
firmed by the Court of Appeals of Maryland on January 18, 
1961 and vacated by the Supreme Court of the United States 
on June 22, 1964, and submit this Statement to show that 
the Supreme Court of the United States has jurisdiction 
of the appeal and that a substantial federal question is 
presented. 

OPINIONS BELOW 

The opinion of the Court of Appeals of Maryland setting 
forth the decision and judgment from which this appeal is 
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taken and the dissenting opinion of Judge Oppenheimer 
are reported in 236 Md. 349, 204 A. 2d 64, and are attached 
hereto as Appendix A. The earlier opinion of the Court of 
Appeals of Maryland which was reviewed by the Supreme 
Court of the United States (378 U.S. 547) is reported in 
224 Md. 186, 167 A. 2d 341, and is attached hereto as Appen
dix B. The memorandum opinion of the Circuit Court for 
Baltimore County, Maryland, setting out the judgments of 
conviction now on appeal is unreported and is attached 
hereto as Appendix C. 

JURISDICTION 

1. This prosecution was begun by the filing of a criminal 
information by the State's Attorney for Baltimore County, 
Maryland, against the appellants under Section 123 of 
Article 27 of the Annotated Code of Maryland (1957 edi
t ion). Appellants were convicted of the charge of acting 
in a disorderly manner to the disturbance of the public 
peace on May 6, 1960 by the Circuit Court for Baltimore 
County, Maryland. The decision of the Court of Appeals 
of Maryland affirming the convictions was filed on January 
18, 1961; that judgment was subsequently vacated by the 
Supreme Court of the United States on June 22, 1964 and 
the case remanded to the Court of Appeals of Maryland 
for consideration in light of Griffin v. Maryland, 378 U.S. 
130, and Bell v. Maryland, 378 U.S. 226. The decision of the 
Court of Appeals of Maryland reinstating and reaffirming 
the judgment previously entered by it was filed on October 
22,1964. Notice of appeal in this case was filed on January 20, 
1965 in the Circuit Court for Baltimore County, Maryland, 
to which the record in the case had been returned after the 
entry of judgment by the Court of Appeals of Maryland. 

2. The jurisdiction of the Supreme Court of the United 
States to review this decision by direct appeal is conferred 
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by Title 28, United States Code, Section 1257(2). Appel
lants question the validity of Section 123 of Article 27 of 
the Annotated Code of Maryland (1957 edition) as inter
preted by the Court of Appeals of Maryland in its decisions 
of January 18, 1961 and October 22, 1964, on the ground 
that, as so interpreted, it is repugnant to the Constitution 
and laws of the United States, and the decision of the high
est court of the State was in favor of its validity as so 
interpreted. The following cases sustain the jurisdiction of 
the Supreme Court of the United States to review the de
cision of the Court of Appeals of Maryland on direct appeal. 
Drews v. Maryland, 378 U.S. 547 (1964); Frank v. Mary
land, 359 U.S. 360 (1959); Niemotko v. Maryland, 340 U.S. 
268 (1951); McCollum v. Board of Education, 333 U.S. 203 
(1948). 

CONSTITUTIONAL AND STATUTORY 
PROVISIONS INVOLVED 

The relevant portions of Amendments I and XIV to the 
Constitution of the United States, Section 123 of Article 27 
of the Annotated Code of Maryland (1957 edition), and 
Title II of the Federal Civil Rights Act of 1964, 78 Stat. 241, 
are set forth in Appendix D hereto. 

QUESTIONS PRESENTED 

Appellants, two white males, one white female and one 
Negro female, were convicted of violating a statute making 
it a criminal offense to act in a disorderly manner to the 
disturbance of the public peace at any place of public 
resort or amusement. The basis for the convictions was 
the refusal of the appellants to leave a public amusement 
park, owned by a private corporation. The Negro appellant 
and another Negro were asked to leave the park because 
the owner had a policy of not admitting Negroes. The 
white persons were requested to leave because they were 
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in the same group as the two Negroes. The appellants at 
all times acted in a courteous and peaceful manner, and 
their only conduct which was found to be disorderly was 
their refusal to leave the amusement park when requested. 
Under these circumstances were the appellants: 

1. Denied their rights under the privileges and immuni
ties, equal protection and due process clauses of the Four
teenth Amendment of the Constitution of the United States 
in that they were arrested and convicted, upon the request 
of a private owner, under a statute which was interpreted 
by the highest court of the State to make a criminal offense 
the refusal to leave a place of public resort and amusement 
when the request to leave was based solely on the ground 
that the presence of the appellants conflicted with the 
owner's policy that members of the Negro race should be 
excluded; 

2. Denied their rights under the due process clause of 
the Fourteenth Amendment in that they were arrested and 
convicted for exercising their rights to freedom of expres
sion and association; 

3. Denied their rights under the equal protection and due 
process clauses of the Fourteenth Amendment in that they 
were arrested and convicted without any evidence that the 
appellants acted in a disorderly manner to the disturbance 
of the public peace; 

4. Denied their rights under the equal protection clause 
of the Fourteenth Amendment in that they were arrested 
and convicted of acting in a disorderly manner to the dis
turbance of the public peace although the evidence clearly 
showed that others were the only persons acting in a dis
orderly manner and such other persons were not proceeded 
against by the State; 
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5. Denied their rights under the equal protection and due 
process clauses of the Fourteenth Amendment in that they 
have been convicted for acts arising out of sit-in demonstra
tions at a place of public resort or amusement, whereas the 
State's Attorney of Baltimore County is proceeding to dis
continue and dismiss the prosecutions in approximately 
200 other cases arising out of such demonstrations at the 
same place of public resort or amusement; 

6. Exercising rights now established, protected and con
firmed by the Federal Civil Rights Act of 1964, 78 Stat. 241, 
thereby requiring the abatement of the pending convictions 
and dismissal of the prosecutions of appellants. 

STATEMENT OF THE CASE 
On Sunday, September 6, 1959, the appellants, three 

whites and one Negro, together with another Negro, went 
to Gwynn Oak Park, a public amusement park in Balti
more County, Maryland owned by a private corporation. 
All Nations Day was being celebrated at the park on that 
particular day (R. 33-34, E. 15).1 About 3:00 P.M. the five 
individuals were standing approximately in the center of 
the park. They were in a group by themselves and had 
attracted no attention from others present on the park 
premises (R. 34, 36, E. 15, 17). A private park guard ap
proached them and told them that the park was closed to 
colored persons and that they would have to leave (R. 19, 
35, E. 7, 16). There was no evidence that appellants had 
prior knowledge of such an exclusionary policy (See p. 
14a, Appendix C). The initial direction to leave was given 
to the two Negroes. When they remained, all five persons 
were asked to leave, but they refused (R. 22, E. 9). Appel-

1 "R." references are to the transcript of testimony at the trial. 
"E." references are to the Record Extract printed as part of appel
lants' brief in the Court of Appeals in the initial appeal. 
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lants were very polite to the guard; one stated that he was 
enjoying himself and was going to stay and look around a 
little bit more (R. 22-23, E. 8, 9). Although the park was 
crowded (R. 48, E. 23), there was no particular congrega
tion around the appellants until they were approached and 
asked to leave by the park guard (R. 33-36, E. 15-17). 

Upon the refusal of the appellants to leave the park, the 
guard summoned the Baltimore County police (R. 23, E. 
8) . After requesting the appellants to leave (R. 35, 40-42, 
E. 16, 19, 20), the police arrested the appellants on the 
specific request of a park official (R. 43, 49-50, E. 20, 24). 
The park official ordered the arrest in furtherance of the 
amusement park's policy of excluding Negroes (R. 19-22, 
49-51, E. 7, 8, 24). During the period between the time the 
appellants were first requested to leave by the park police 
and their arrest by the County police, a crowd gathered 
around the appellants and the police, and its members ap
peared to become angry and engaged in certain unruly and 
disorderly activities, including spitting at and kicking the 
appellants and using improper language in speaking to 
them (R. 23-24, 26, 28, E. 9, 11, 12). There was no attempt 
by the park officials or by the County police to exclude 
from the park or to arrest any of those who engaged in the 
disorderly conduct (R. 37, 51, 67, E. 17, 24, 33). 

When arrested, appellants locked arms (R. 43, E. 20). 
Appellants Drews and Sheehan, in a further show of pas
sive resistance, proceeded to lie on the ground at which 
time the joining of arms with the other two appellants 
ceased (R. 38, 45, 51, 54, E. 17, 21, 22, 26). Appellants 
Joyner and Brown left the park in the custody of the police 
but under their own power (R. 46, 53, E. 22, 26). The others 
were carried out (R. 38, E. 18). None of the appellants 
offered positive resistance and they made no remarks other 
than a plea by Drews for forgiveness of someone who was 
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mistreating him (R. 26, 29, 47, 61, 63, E. 11, 13, 22, 30, 31). 
The appellants were then taken to a police station where an 
employee of the park swore out a warrant against them. 

On April 5, 1960, the appellants were charged in an 
amended criminal information with "acting in a disorderly 
manner, to the disturbance of the public peace, in or on 
Gwynn Oak Amusement Park, Inc., a body corporate, a 
place of public resort and amusement in Baltimore County" 
contrary to Section 123 of Article 27 of the Annotated Code 
of Maryland (1957 edition). On April 8, 1960, appellants 
were arraigned, pleaded not guilty and waived a jury trial. 
The trial then took place on this same day. At the trial, 
the officer who arrested the appellants testified that, had 
it not been for the request of the park official that appel
lants be arrested, he would not have arrested them (R. 52, 
E. 25). At the conclusion of the State's case, appellants 
moved for a directed verdict, which motion was taken 
under advisement by the Court. On May 6, 1960, the Court 
denied appellants' motion for a directed verdict. Appel
lants introduced no testimony and renewed their motion 
for a directed verdict. The Court thereupon entered a ver
dict of guilty against each of the appellants and imposed a 
sentence of $25.00 plus costs on each. On June 2, 1960, an 
appeal to the Court of Appeals of Maryland was filed. On 
January 18, 1961, the Court of Appeals of Maryland af
firmed the judgments rendered against the appellants and 
a notice of appeal to the Supreme Court of the United 
States was filed with the Court of Appeals on February 13, 
1961. On June 22, 1964 the Supreme Court vacated the 
judgment and remanded the case to the Court of Appeals 
of Maryland for consideration in light of Griffin v. Mary
land, 378 U.S. 130 and Bell v. Maryland, 378 U.S. 226. Fol
lowing such consideration the Court of Appeals of Mary
land on October 22,1964 reinstated and reaffirmed the prior 
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judgment of conviction. Appellants filed a notice of appeal 
from this decision on January 20, 1965. 

HOW THE FEDERAL QUESTIONS 
ARE PRESENTED 

The first four questions set out above for review in this 
Court were raised in the Court of first instance, the Cir
cuit Court for Baltimore County, Maryland, generally by 
pleas of not guilty entered on April 8, 1960. On the same 
day at the end of the presentation of the State's evidence, 
the appellants requested a directed verdict of not guilty 
on the grounds, inter alia, that, if appellants were con
victed, they would be denied their constitutional rights 
under the Fourteenth Amendment to the Constitution of 
the United States. These contentions were originally made 
in oral argument. A reference to the record cannot be made 
since there is no transcript of the oral arguments. In the 
memorandum filed by appellants in support of their motion 
for a directed verdict of not guilty, each of the constitu
tional arguments raised by the first four questions pre
sented here for review were advanced and argued. How
ever, the Circuit Court judge, in his memorandum opin
ion, did not specifically pass on any of these constitutional 
arguments. The same constitutional contentions were pre
sented to the Court of Appeals of Maryland in appellants' 
brief and in oral argument. That Court ruled on Question 
One on pages lla-12a of Appendix B, Question No. 3 on 
pages 9a-10a, Questions Nos. 2 and 4 were not specifically 
ruled upon by the Court of Appeals but were rejected by 
the affirmance of the judgments of the Circuit Court. 

The fifth question set out above for review by this Court 
grew out of occurrences subsequent to conviction of Ap
pellants, and the original affirmance of their convictions by 
the Court of Appeals of Maryland. The question was raised 
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in the brief of appellants in the Court of Appeals following 
remand of this case by the Supreme Court. The Court of 
Appeals ruled on this question on page 5a of Appendix A. 

The sixth question presented for review by this Court 
concerns the effect of the Federal Civil Rights Act of 1964 
upon the convictions of appellants. The convictions in this 
case, their original affirmance by the Court of Appeals of 
Maryland, and the remand of the case by this Court all 
took place prior to the enactment of the Federal Civil 
Rights Act of 1964. The order of the Court of Appeals set
ting the case for rehearing specified that it should be in 
accordance with the remand and consequently matters 
arising from the enactment of the Federal Civil Rights Act 
of 1964 have not heretofore been considered in this pro
ceeding. Appellants respectfully submit that the matters 
raised by question six are properly before this court for 
review. Hamm v. Rock Hill, 379 U.S. 306 (1964). 

THE FEDERAL QUESTIONS ARE SUBSTANTIAL 
1. The arrest and conviction of the appellants are the use 

of State action to enforce private discrimination, and, 
therefore, constitute violations of the rights of the ap
pellants under the Fourteenth Amendment. 

The State of Maryland, by the decision in this case, has 
made the act of refusing to leave an amusement park open 
to the public but owned by a private corporation, when the 
request to leave arises solely from the policy of the park 
owner to exclude Negroes, a criminal offense. This case 
raises therefore the important constitutional question of 
whether a state can, without violating the Fourteenth 
Amendment, support by the use of its criminal laws, poli
cies of racial discrimination adopted by owners of places 
of public resort or amusement. Alternatively stated, has 
the State of Maryland complied with the duty imposed on 
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it by the Fourteenth Amendment to enforce equal treat
ment of all persons similarly situated in a place of public 
resort or amusement? 

It has of course long been the law that a state cannot, 
under the Fourteenth Amendment, adopt and enforce a 
policy of racial segregation directly through the use of its 
criminal laws. Buchanan v. Warley, 245 U.S. 60 (1917); 
Holmes v. City of Atlanta, 350 U.S. 879 (1955); Gayle v. 
Browder, 352 U.S. 903 (1956); State Athletic Commission v. 
Dorsey, 359 U.S. 533 (1959). Moreover, as Shelley v. Krae-
mer, 334 U.S. 1 (1948) and Barrows v. Jackson, 346 U.S. 249 
(1953) clearly indicate, the thrust of the Fourteenth 
Amendment has not been limited solely to those laws or 
state actions which enforce racial segregation policies di
rectly adopted or supported by the state. In those cases, 
judicial enforcement of a discriminatory policy based upon 
a private agreement was held to be state action and hence 
within the prohibition set forth in the Fourteenth Amend
ment. These decisions have been read to mean that a State 
may not apply its criminal trespass laws to compel a Negro 
patron to leave a place of public accommodation since this 
would be to place the weight of State power behind the 
discriminatory action of the owner or proprietor. As the 
Supreme Court of Delaware noted in State v. Brown, 
Del , 195 A. 2d 379, 386 (1963). 

"In the instant case, the trespass statute, as applied, 
results in judicial sanction of a policy of racial dis
crimination. Therefore, just as the State, in Turner 
[Turner v. City of Memphis, 369 U.S. 350 (1962)] may 
not enact a statute which supports racial discrimina
tion, the courts may not apply a statute which results 
in the fostering of racial discrimination. Therefore, the 
argument advanced in such cases as [citations omitted], 
that a trespass prosecution is merely a neutral frame
work for a vindication of a private property right is 
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untenable. The State, by intervening on the side of 
private discrimination, cannot be considered to be 
acting in a neutral or indifferent manner." 

Since the adoption of the Fourteenth Amendment, it has 
never, we submit, been the law that the owner of a place 
of business open to the public has the right to discriminate 
on the basis of race. When, in the Civil Rights Cases, 109 
U.S. 3 (1883), the Civil Rights Act of 1875 was held uncon
stitutional, to the extent that it sought to regulate private 
action, this Court held only that the refusal to any persons 
of the accommodations of an inn, public conveyance or 
place of public amusement by an individual without any 
sanction or support from any state law or regulation did 
not violate the Fourteenth Amendment, because the Four
teenth Amendment relates only to state action. The Civil 
Rights Cases further decided that the Thirteenth Amend
ment did not sustain the Act since the private discrimina
tion, even though unlawful, did not amount to slavery or 
involuntary servitude. The Court said, 109 U.S. at p. 24: 

"Now, conceding, for the sake of the argument, that 
the admission to an inn, a public conveyance, or a 
place of public amusement, on equal terms with all 
other citizens, is the right of every man and all classes 
of men, is it any more than one of those rights which 
the states by the Fourteenth Amendment are forbidden 
to deny to any person? And is the Constitution vio
lated until the denial of the right has some State sanc
tion or authority? Can the act of a mere individual, the 
owner of the inn, the public conveyance or place of 
amusement, refusing the accommodation, be justly 
regarded as imposing any badge of slavery or servitude 
upon the applicant, or only as inflicting an ordinary 
civil injury, properly cognizable by the laws of the 
State, and presumably subject to redress by those laws 
until the contrary appears? 

"After giving to these questions all the consideration 
which their importance demands, we are forced to the 
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conclusion that such an act of refusal has nothing to 
do with slavery or involuntary servitude, and that if 
it is violative of any right of the party, his redress is 
to be sought under the laws of the State; or if those 
laws are adverse to his rights and do not protect him, 
his remedy will be found in the corrective legislation 
which Congress has adopted, or may adopt, for counter
acting the effect of State laws, or State action, pro
hibited by the Fourteenth Amendment . . ." 

This Court, thus, did not hold that the owner of an inn, 
public conveyance or place of public amusement had a 
constitutional right to discriminate on the basis of race. 
On the contrary, this Court assumed that there was a 
right in all citizens to frequent such places without dis
crimination on grounds of race or color. See also 109 U.S. 
at pp. 19, 21, 23, and Justice Harlan's dissent, 109 U.S. 
at 41-43. This Court merely held that the Federal Govern
ment was without power to impose sanctions for violation 
of the federally created right against the private persons 
who were the owners of such places of business. Several 
of the states have remedied the situation in which Federal 
law creates a right, which is, nevertheless, imperiled by 
lack of an adequate remedy, through the passage of civil 
rights acts patterned on the Federal statute. That Mary
land did not have such a civil rights act at the time of the 
events with which we are here concerned meant no more 
than that the federally created right not to be discriminated 
against in a place of public amusement did not have, in 
Maryland, adequate enforcement machinery against purely 
private discrimination.2 This did not mean, however, that 
the owner of a place of public amusement had a right to 
discriminate. A fortiori, it did not mean that he could call 

2 Accustomed as we now are to enforcement of federally created 
rights by direct federal action, we should not lose sight of the fact 
that such a technique for a federal government marked a great inno-
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on the State of Maryland for aid in discriminating. As was 

said in Shelley v. Kraemer, supra, 334 U.S. at 22: 

"It would appear beyond question that the power of 
the State to create and enforce property interests must 
be exercised within the boundaries denned by the 
Fourteenth Amendment." 

For a state to create and enforce a "right" of an owner of 

a business open to the public to discriminate on the basis 

of race would be state action within the meaning of the 

Fourteenth Amendment, and, therefore, subject to the re

strictions of that amendment. And even though it be as

sumed that the owner of purely private property has a 

constitutional right to the enjoyment of his property with

out interference from others, it must be remembered that 

the property here involved has been thrown open to public 

use. The statute under which appellants were convicted 

required an express determination that the amusement 

vation when adopted in 1789. As that acute observer of the American 
political system, Alexis deTocqueville, pointed out with respect to 
the Constitution: 

"This Constitution, which may at first sight be confounded 
with the Federal constitutions which preceded it, rests upon a 
novel theory, which may be considered as a great invention in 
modern political science. In all the confederations which had 
been formed before the American Constitution of 1789 the allied 
States agreed to obey the injunctions of a Federal Government; 
but they reserved to themselves the right of ordaining and en
forcing the execution of the laws of the Union. The American 
States which combined in 1789 agreed that the Federal Govern
ment should not only dictate the laws but that it should execute 
its own enactments. In both cases the right is the same, but 
the exercise of the right is different; and this alteration pro
duced the most momentous consequences." deTocqueville, De
mocracy in America (Oxford University Press, 1947), pages 
88-89. 

Adoption of the Fourteenth Amendment represented a return, in 
one limited instance, to the earlier general practice of committing 
enforcement of a federally created right to the several states. That 
a state might fail in its obligation to enforce such a right does not 
create a "right" in those who thereupon flaunt the federal right. 
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park was a place of public resort or amusement. The effect 
of the conduct by the owner of a business open to the public 
must be considered. This Court in Marsh v. Alabama, 326 
U.S. 501, 506 (1946), pointed out that : 

"Ownership does not always mean absolute domin
ion. The more the owner, for his advantage, opens 
up his property for use by the public in general, the 
more do his rights become circumscribed by the statu
tory and constitutional rights of those who use it . . ." 

It is apparent, therefore, that the basic premises of the 
Maryland Court of Appeals in the instant case concern
ing the supposed rights of the owner of a business to dis
criminate on the basis of race — and to seek state assistance 
in such discrimination — have never been supported by 
this Court. 

This issue was the subject under discussion in the con
curring and dissenting opinions of members of this Court 
in Bell v. Maryland, 378 U.S. 226, 242, 286, 318 (1964). The 
views expressed in that case on this issue were reaffirmed 
in the various concurring opinions of members of this Court 
in Heart of Atlanta Motel, Inc. v. United States, 379 U.S. 
241 (1964) and Katzenbach v. McClung, 379 U.S. 294 (1964). 
Appellants respectfully submit that the constitutional issue 
raised by this question is not only of substantial merit but 
also of great national importance meriting therefore plen
ary consideration by this Court with briefs on the merits 
and oral argument. 

2. The arrest and conviction of the appellants are the denial 
of the rights of the appellants to freedom of speech 
and freedom of assembly. 

The attendance of the white and Negro appellants to
gether at a celebration named "All Nations Day" was more 
than merely an attempt to enjoy a public amusement park. 
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Their very association together symbolized the idea ex
pressed by an "All Nations Day" celebration. They were, 
therefore, exercising their rights of freedom of speech and 
freedom of association, and the arrest and conviction of the 
appellants for disorderly conduct for exercising these rights 
is in contravention of the Fourteenth Amendment. If the 
appellants were, when arrested, carrying signs proclaiming 
the idea expressed by their association together, they would 
clearly be protected from arrest and conviction by the in
terpretation given the Fourteenth Amendment in Marsh 
v. Alabama, supra, and in Terminiello v. Chicago, 337 U.S. 
1 (1949). Yet no placard could have expressed with greater 
eloquence the point of view which appellants displayed by 
appearing together in public despite their difference in 
color. The effect of the Marsh decision is that, where a 
private property owner invites the general public onto his 
property for his own benefit, the owner relinquishes his 
right to exclude members of the public at will where their 
activities are peaceful and in furtherance of the rights of 
freedom of speech and assembly. In the instant case, the 
owner of the amusement park, by admitting members of 
the public at large (except for Negroes) relinquished his 
right to exclude the appellants while they, by their very 
act of associating together, exercised the right of free 
speech to advocate the breaking down of artificial barriers 
based upon race. 

3. The arrest and conviction of the appellants without any 
evidence that the appellants acted in any way in a dis
orderly manner to the disturbance of the public peace 
are a denial of the rights of the appellants under the 
Fourteenth Amendment. 

The record in this case is clear that appellants, prior to 
their arrest for acting in a disorderly manner, did no more 
than politely refuse to leave a public amusement park when 
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asked to leave as a result of the owner's policy to exclude 
Negroes. Appellants did nothing that was in any way dis
orderly and the hostile crowd did not assemble until after 
the park officials themselves had created a scene by calling 
attention to the appellants and by seeking to put the 
owner's discriminatory policy into effect. 

To allow individuals who have behaved in a peaceful 
manner to be convicted of acting in a disorderly manner 
because of the effect of their peaceful conduct on a crowd 
of hostile onlookers would make a mockery of our con
cepts of criminal conduct. One is reminded of the hapless 
soul who, upon being strangled, is told by his assailant that 
unless he removes his neck from the assailant's hands, the 
assailant will not be responsible for the consequences. 
Their convictions clearly run counter to the decision in 
Barr v. City of Columbia, 378 U.S. 146 (1964), where this 
Court was reluctant to assume that a State breach-of-peace 
statute would be applicable in view of the frequent occa
sions on which the Court had reversed under the Four
teenth Amendment convictions of peaceful individuals who 
were convicted of breach of the peace because of the acts 
of hostile onlookers. Henry v. City of Rock Hill, 376 U.S. 
776 (1964); Wright v. Georgia, 373 U.S. 284 (1963); Ed
wards v. South Carolina, 372 U.S. 229 (1963); Taylor v. 
Louisiana, 370 U.S. 154 (1962); Garner v. Louisiana, 368 
U.S. 157 (1961); Terminiello v. Chicago, supra. 

It is clear from the record here that there is no evidence 
of disorderly conduct on the part of appellants. The con
victions should therefore not stand. Barr v. City of Colum
bia, supra; Thompson v. City of Louisville, 362 U.S. 199 
(1960). Cf. Niemotko v. Maryland, supra, which upset a 
conviction under the same criminal statute here involved. 
There the defendants' actions were taken in the face of 
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police orders and threats of arrest if the orders were dis
obeyed. See Niemotko v. State, 194 Md. 247, 250, 71 A. 2d 
9, 10 (1950). 

4. The arrest and conviction of the appellants for dis
orderly conduct in face of the failure of the State to 
arrest and convict members of the crowd who were 
actually engaged in disorderly conduct are a denial to 
the appellants of equal protection of the laws. 

The evidence clearly shows that the members of the 
crowd which surrounded the appellants and the police 
actually engaged in the only disorderly conduct which took 
place. The crowd spat, kicked and used improper language. 
The appellants were polite and mannerly at all times. 
Neither the park owner nor the police made any attempt 
to quell the disorder or to arrest any of the members of the 
crowd engaged in such conduct. The arrest and conviction 
of the appellants under such circumstances denied appel
lants equal protection of the law. Pace v. Alabama, 106 
U.S. 583 (1882). 

5. The singling out of appellants for prosecution and con
viction while the State has proceeded to discontinue and 
dismiss prosecutions in approximately 200 other cases 
arising out of demonstrations at the same place of pub
lic resort or amusement is a denial to appellants of due 
process and equal protection of the laws under the 
Fourteenth Amendment. 

The manner in which a law is enforced may render an 
otherwise constitutionally valid measure invalid. While a 
statute may not be rendered ineffective solely through 
non-use, e.g., Louisville & N. R. Co. v. United States, 282 
U.S. 740, 759 (1931); Snowden v. Snowden, 1 Bland (Md. 
Chan.) 550, 556-58 (1829), it may not be applied discrim-



18 

inatorily to members of the same class. The Fourteenth 
Amendment prevents the unequal enforcement of valid 
laws as well as any enforcement of invalid laws. Yick Wo 
v. Hopkins, 118 U.S. 356 (1886). See also Hillsborough v. 
Cromwell, 326 U.S. 620, 623 (1946), and the cases cited 
therein. 

Gwynn Oak Park, the scene of the alleged offenses of 
appellants, was the subject of a number of sit-in demon
strations in the summer of 1963. The demonstrations 
achieved their objective, for the park abandoned its seg
regation policy. In the course of the demonstrations ap
proximately 200 arrests were made. The State's Attorney 
of Baltimore County has done nothing about bringing these 
other cases on for trial, and has proceeded to discontinue 
and dismiss said prosecutions. Considerations of due pro
cess and equal protection under the Fourteenth Amend
ment should prohibit the continuation of the convictions 
of Appellants. 

6. The Federal Civil Rights Act of 1964, 78 Stat. 241, re
quires the abatement of the pending convictions and 
the dismissal of the prosecutions of the appellants. 

Appellants were convicted in the Circuit Court for Bal
timore County, Maryland on May 6, 1960, and those con
victions were originally affirmed by the Court of Appeals 
of Maryland on January 18,1961. Both the convictions and 
the affirmance took place well prior to the enactment of 
the Federal Civil Rights Act of 1964 which was signed into 
law on July 2, 1964. The case was, however, on appeal to 
this Court or on remand to the Maryland Court of Appeals 
throughout the intervening period. 

On June 22, 1964, this Honorable Court vacated the judg
ment entered by the Court of Appeals of Maryland on Jan
uary 18,1961 and remanded the case to the Court of Appeals 



19 

for consideration in light of Griffin v. Maryland, 378 U.S. 
130 and Bell v. Maryland, 378 U.S. 226. On July 31, 1964, 
the Court of Appeals ordered the case set for hearing upon 
the matters to be considered in accordance with the remand. 
In view of the terms of the remand and the order of the 
Court of Appeals, matters arising from the enactment of 
the Federal Civil Rights Act have not heretofore been con
sidered in this proceeding. 

However, it is clear that the judgments in this case are 
not yet final, Bell v. Maryland, supra, and that these con
victions which are now on direct review must abate since 
the conduct in question is rendered no longer unlawful by 
the Civil Rights Act of 1964. Hamm v. Rock Hill, 379 U.S. 
306 (1964). As Chief Justice Hughes noted in United States 
v. Chambers, 291 U.S. 217, 226 (1934): 

"Prosecution for crimes is but an application or en
forcement of the law, and if the prosecution continues 
the law must continue to vivify it." 

See also United States v. Schooner Peggy, 1 Cranch 103 
(1801); Yeaton v. United States, 5 Cranch 281 (1809); 
Maryland v. Baltimore & O. R. Co., 3 How. 534 (1845); 
United States v. Tynen, 11 Wall. 88 (1870); United States 
v. Reisinger, 128 U.S. 398 (1888); Massey v. United States, 
291 U.S. 608 (1934). 

Appellants assert that there are a number of incontro
vertible facts establishing that the Gwynn Oak public 
amusement park is covered by the Federal Civil Rights 
Act of 1964, 78 Stat. 241: 

1. The operations of the cafeteria on the premises of the 
amusement park (a cafeteria being an establishment de
scribed in paragraph (2) of section 201(b) of the Act) 
affect commerce in that a substantial portion of the food 
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which it serves has moved in commerce (as provided in 
Sec. 201(c) (2)) . 

Given that the cafeteria is a covered establishment, the 
amusement park is also covered under the provisions of 
Sec. 201(b) (4) and (c) (4) since there is physically located 
within the premises of the amusement park a covered 
establishment, the cafeteria, and since the amusement park 
holds itself out as serving the patrons of such covered 
establishment. 

2. The amusement park is a covered establishment since 
it is an "other place of exhibition or entertainment" re
ferred to in Sec. 201(b) (3) and its operations affect com
merce since it customarily presents performances, exhi
bitions, or other sources of entertainment which move in 
commerce as provided in Sec. 201(c) (3) of the Act. 

Alternatively, if the view is taken that the amusement 
park is not a covered establishment as indicated above be
cause the operations discussed do not affect commerce, it 
is asserted that it nevertheless would have been a covered 
establishment at the time of the events with which we are 
here concerned on the following grounds: 

1. Discrimination or segregation by the cafeteria was 
supported by State action (as provided in Section 201(b) 
and (d) ) since such discrimination or segregation was car
ried on under color of a custom or usage required or en
forced by officials of the State or political subdivision 
thereof. In this case, the discriminatory custom or usage 
was enforced by the police officers of Baltimore County, 
Maryland and by the courts of the State of Maryland. 

Since state action enforced discrimination by the cafe
teria, thereby making it a covered establishment, the 
amusement park was also a covered establishment since 
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there was physically located within its premises a covered 
establishment and since it held itself out as serving the 
patrons of said covered establishment (as provided in Sec. 
201(b) (4) ) . 

2. The amusement park itself was an "other place of ex
hibition or entertainment" under Section 201(b) (3) of the 
Act and was a place of public accommodation thereunder 
since discrimination or segregation by it was supported by 
State action. 

Said discrimination or segregation by the amusement park 
was supported by State action within the meaning of the 
Act in that such discrimination or segregation was carried 
on under color of a custom or usage required or enforced by 
officials of the State or a political subdivision thereof (as 
provided by Sec. 201(d)) . 

CONCLUSION 

It is submitted that the decisions of the Court of Appeals 
of Maryland fail to recognize the limitations imposed by 
the Fourteenth Amendment upon the State's power 1) to 
enforce discrimination in places of public resort or amuse
ment through the use of its criminal laws; 2) to punish, 
through the use of its criminal laws, exercises of the right 
to freedom of speech and freedom of assembly; 3) to con
vict a person for a violation of a criminal statute without 
any evidence of the substantial elements of the crime; 4) 
to arrest and convict a person of violation of a criminal 
statute when the evidence clearly shows that others were 
the only persons in violation of said statute and such per
sons were not proceeded against in any way; 5) to prose
cute and convict a person under the criminal laws for acts 
arising out of sit-in demonstrations when prosecutions in 
approximately 200 other cases arising out of such demon-
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strations at the same place of public resort or amusement 
are being discontinued and dismissed; and 6) that said deci
sions fail to give due consideration to the effect upon the 
prosecutions and pending convictions of the appellants of 
the enactment of the Civil Rights Act of 1964. 

We believe that the questions presented by this appeal 
are substantial and are of public importance. As this Court 
noted in Shelley v. Kraemer, 334 U.S. 1, 22 (1948): 

"The problem of defining the scope of the restric
tions which the Federal Constitution imposes upon 
exertions of power by the States has given rise to many 
of the most persistent and fundamental issues which 
this Court has been called upon to consider." 

Respectfully submitted, 

FRANCIS D. MURNAGHAN, JR., 

PAUL S. SARBANES, 

1400 Mercantile Trust Building, 
Baltimore, Maryland 21202 

Attorneys for Appellants. 
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APPENDIX A 

OPINION OF COURT OF APPEALS OF MARYLAND ON REMAND 
FROM THE SUPREME COURT OF THE UNITED STATES 

(Decided October 22,1964) 

236 Md. 349,204 A. 2d 64 

HOKNEY, J. (Dissenting Opinion by OPPENHEIMER, J . )— 

The appellants were convicted in 1960 of violating Code 
(1957), Art. 27, § 123, by "acting in a disorderly manner to 
the disturbance of the public peace" in a place of "public 
resort or amusement." On the appeal to this Court, the 
convictions were affirmed in Drews v. State, 224 Md. 186, 
167 A. 2d 341 (1961). Having found that Gwynn Oak 
Amusement Park in Baltimore County was a place of public 
resort or amusement within the meaning of the statute, we 
held that the conduct of the appellants — two of whom 
were white men, one a white woman, and the other a 
colored woman — during the course of a demonstration 
protesting the segregation policy of the park, by joining 
arms and dropping to the ground after they had refused to 
obey a lawful request to leave the privately owned park, 
was disorderly in that it "disturbed the public peace and 
incited a crowd." We also held that the action taken by the 
county police, in arresting the appellants for disorderly 
conduct (after the police at the request of the park man
ager had asked them to leave and again they refused), did 
not constitute state enforcement of racial discrimination in 
violation of the Fourteenth Amendment of the United 
States. A direct appeal was thereafter taken to the Su
preme Court of the United States, which, in a per curiam 
filed June 22, 1964, in Drews v. Maryland, 378 U.S. 547, va
cated the judgments and remanded the case to this Court 
"for consideration in light of Griffin v. Maryland [378 U.S. 
130] and Bell v. Maryland [378 U.S. 226]," decided on the 
same day as Drews. 

In Griffin v. State, 225 Md. 422, 171 A. 2d 717 (1961), 
where the park officer was authorized to make arrests 
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either as a paid employee of a detective agency then under 
contract to protect and enforce the racial segregation policy 
of the operator of Glen Echo Amusement Park in Mont
gomery County or as a nonsalaried special deputy sheriff 
of the county, we affirmed the conviction of the appellants 
for trespassing on private property in violation of Code 
(1957), Art. 27, § 577, when they refused to leave the prem
ises after having been notified to do so. But the Supreme 
Court in Griffin v. Maryland, supra, held that the arrest of 
the appellants by the park officer was state action in that 
he was possessed of state authority and purported to act 
under that authority, and reversed the judgment. In Bell 
v. State, 227 Md. 302, 176 A. 2d 771 (1962), where the ap
pellants had entered the private premises of a restaurant 
in Baltimore City in protest against racial segregation, sat 
down and refused to leave when asked to do so on the 
theory that their action in remaining on the premises 
amounted to a permissible verbal or symbolic protest 
against the discriminatory practice of the owner, we af
firmed the convictions for criminal trespass for the reason 
that the right to speak freely and to make public protest 
did not import a right to invade or remain on privately 
owned property so long as the owner retained the right to 
choose his guests or customers. The Supreme Court granted 
certiorari. In the interim between the decision of this 
Court and the decision of the Supreme Court, both the city 
and state enacted "public accommodation laws." When the 
Supreme Court decided Bell v. Maryland, supra, it reversed 
the judgment of this Court and remanded the case for a 
determination by us of the effect of the subsequently en
acted public accommodation laws on pending criminal 
trespass convictions.1 

On the remand of this Drews case, the appellants raise 
two questions. In effect they contend: (i) that their arrest 
and conviction constitutes state action in the light of the 
decision in Griffin v. Maryland, supra; and (ii) that to up
hold their conviction now for acts arising out of sit-in dem-

(1) See Bell v. State, 236 Md. 356, 204 A. 2d 54 (1964), decided 
on the remand on or about the same time as this case. 
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onstrations at Gwynn Oak Amusement Park would be to 
deny them due process and equal protection because the 
State's Attorney for Baltimore County has failed to prose
cute approximately two hundred other cases charging the 
same offense. 

(i) 
In reconsidering the convictions of the "Drews" appel

lants in the light of Griffin v. Maryland, supra, we find 
nothing therein which compels or requires a reversal of our 
decision in Drews v. State (224 Md. 186). Significantly, the 
question as to whether the same result would have been 
reached by the Supreme Court had the arrests in Griffin 
been made by a regular police officer, as in the Drews case, 
was not decided. The arrests and subsequent convictions of 
the appellants for criminal trespass were held in Griffin 
to constitute state action because the arresting officer, a 
park employee, was also a special deputy sheriff. In Drews, 
however, the appellants not only refused to leave the 
amusement park peacefully after they had been requested 
to do so, but acted in a disorderly manner when the arrest
ing officers, who were county police officers, not park em
ployees, undertook to eject them. The record in Drews 
does not show, nor has it ever been contended, that the 
park employee, who assisted the arresting officers, had 
power (as was the case in Griffin) to make arrests. By 
reversing Griffin and remanding Drews, the Supreme 
Court must have had some doubt as to whether the two 
cases were distinguishable. We think there are important 
differences in the two cases between the reasons or causes 
for the arrests and the type of police personnel that made 
the arrests, and that such distinctions are controlling. 

In Drews, where the trespassers conducted themselves 
in a disorderly manner when the police undertook to for
cibly eject them from the amusement park in an effort to 
prevent them from further inciting the gathering crowd by 
remaining in the park after they had been requested to 
leave by the park manager as well as the county police, 
the arrests were made by policemen who were not em
ployed by the park, who were not paid by the park, and 
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who were under no orders of any park official. The very 
fact that the police made no move to eject the trespasser 
from the park until they were requested to do so by the 
manager shows the complete absence of any cooperative 
state action. Nor was there any evidence that the State 
desired or intended to maintain the amusement park as 
a segregated place of amusement. In these circumstances, 
it seems clear to us that the arrest of the Drews appellants 
(who were both white and colored) for disorderly con
duct did not constitute state enforcement of racial dis
crimination. To hold otherwise would, we think, not only 
deny the park owners equal protection of the laws, but 
could seriously hamper the power of the State to maintain 
peace and order and, when imminent as was the case here, 
to forestall mob violence or riots. 

We deem it unnecessary to elaborately discuss the only 
two cases cited by the appellants — State v. Brown, 195 
A. 2d 379 (Del. 1963), and Wright v. Georgia, 373 U.S. 284 
(1963). Neither is apposite here and, assuming they are, 
both are clearly distinguishable on the facts. Even if the 
arrest of the Drews appellants for disorderly conduct was 
the result of or arose out of their ejection from the park 
for trespassing on private property, there was no violation 
of a constitutional guarantee. We reiterate what was re
cently said in In Matter of Cromwell 232 Md. 409, 413, 194 
A. 2d 88 (1963), that "we find no violation of the Four
teenth Amendment in the assertion of a private proprietor's 
right to choose his customers, or to eject those who are dis
orderly." We see no reason to reverse the convictions in 
this case. 

The reason for the remand of the case for consideration 
in the light of Bell v. Maryland, supra, is not clear. The 
judgments in Bell were vacated and the case remanded to 
enable this Court to pass upon the effect of supervening 
public accommodation laws on the criminal trespass law. 
Since there is no provision in the public accommodation 
law enacted by the State (Code, 1964 Supp., Art. 49B, § 11) 
with respect to amusement parks, we need not decide the 
effect of the supervening legislative enactment on the 
convictions in this case. 
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(ii) 
The second contention of the appellants — that the fail

ure of the State to prosecute others for the same or similar 
offenses is a denial of due process or equal protection — is 
without merit and has no bearing on the convictions in this 
case. Guilt or innocence cannot be made to depend on the 
question of whether other parties have not been prosecuted 
for similar acts. Callan v. State, 156 Md. 459, 466, 144 Atl. 
350 (1929). Nor is the exercise of some selectivity in the 
enforcement of a criminal statute, absent a showing of un
justifiable discrimination, violative of constitutional guar
antees. Oyler v. Boles, 368 U.S. 448 (1962). See also Moss 
v. Hornig, 314 F. 2d 89 (C.A. 2d 1963). 

Judgments reinstated and reaffirmed; appellants to pay 
the costs. 

OPPENHEIMER, J. (dissenting) — 

In Griffin v. Maryland, 378 U.S. 130 (1964), the Supreme 
Court of the United States reversed the judgments against 
the defendants affirmed by us in Griffin v. State, 225 Md. 
422, 171 A. 2d 717 (1961) on the ground that the arrests 
were the products of State action taken because the de
fendants were Negroes, and therefore racial discrimination 
in violation of the Equal Protection Clause of the Four
teenth Amendment. In Griffin, the arresting officer, Collins, 
was a deputy sheriff of Montgomery County employed by 
and subject to the direction and control of the amusement 
park. The record shows that in this case the special police
man, Officer Wood, was in the employ of the amusement 
park but it does not show whether or not he had been 
deputized by Baltimore County. Pursuant to the instruc
tions of the park's management, Wood told the defendants 
the park was closed to Negroes, ordered them to leave and, 
when they did not, sent for the Baltimore County police. 
He and the county police together removed the defendants 
from the park. 

If Wood, the "special officer" in this case, had virtually 
the same authority from Baltimore County that Collins had 
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from Montgomery County, it seems to me immaterial that 
he called in the Baltimore County police to help him evict 
the defendants. He was the proximate cause of the arrests. 
If his authority stemmed from the State, then under Griffin 
v. Maryland, supra, the State was a joint participant in the 
discriminatory action. 

On the facts, it also seems immaterial that the convictions 
here were for disorderly conduct rather than for trespass 
as in Griffin. In resisting the command of the officers to 
leave the park, the defendants used no force against the 
officers or anyone else; they held back or fell to the ground. 
Such failure to obey the command, if the command itself 
was violative of the Constitution, would not sustain the 
convictions. Wright v. Georgia, 373 U.S. 284, 291, 292 
(1963). 

The Baltimore County Code authorizes the county to ap
point special police officers to serve for private persons or 
corporations. Baltimore County Code, Sections 24-13 and 
35-3 (1958). I would remand this case to the Circuit Court 
for Baltimore County for the taking of additional testimony 
to determine whether or not Wood was appointed by Bal
timore County under these sections of its Code. If he was, 
the convictions should be reversed. 

APPENDIX B 

OPINION OF COURT OF APPEALS OF MARYLAND 

(Decided January 18,1961) 

224 Md. 186,167 A. 2d 341 
HAMMOND, J.: 

The four appellants were convicted by the court sitting 
without a jury of violating Code (1957), Art. 27, Sec. 123, 
by "acting in a disorderly manner to the disturbance of 
the public peace" in a "place of public resort or amuse
ment." Two of appellants are white men, one is a white 
woman, and the other a Negress. Accompanied by a 
Negro who was not tried, they had gone as a group to 
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Gwynn Oak Amusement Park in Baltimore County, which 
as a business policy does not admit Negroes, and were 
arrested when they refused to leave after being asked to 
do so. 

Appellants claim that there was no evidence that the 
Park is a place of public resort or amusement, that if 
there were such evidence the systematic exclusion of 
Negroes prevents the Park from being regarded as such 
a public place, that they were not guilty of disorderly 
conduct and, finally, if the Park is a place of public resort 
or amusement their presence there was in the exercise 
of a constitutional right, and their arrest and prosecution 
amounted to State action to enforce segregation in violation 
of the Constitution of the United States. 

There is no direct statement in the record that the Park 
is a place of public resort or amusement but we think the 
evidence clearly permitted the finding the trial court made 
that it is. There was testimony which showed, or permitted 
the inference, that the Park is owned by a private corpora
tion, that it has been in operation each summer for many 
years, that among its attractions are a miniature golf course 
and a cafeteria, that appellants' conduct occurred on "All 
Nations Day" which usually attracts a large crowd, that on 
that day the Park was so crowded there was but elbow 
room to walk, and that the Park's policy was to welcome 
everyone but Negroes. The trial court properly could have 
concluded the Park is a place resorted to by the general 
public for amusement. Cf. lozzi v. State, 224 Md. 42. 

A lawmaking body is presumed by the Courts to have 
used words in a statute to convey the meaning ordinarily 
attributed to them. In recognition of this plain precept 
the Courts, in construing zoning, licensing, tax and anti
discrimination statutes, have held that the term place of 
public resort or amusement included dance halls, swim
ming pools, bowling alleys, miniature golf courses, roller 
skating rinks and a dancing pavilion in an amusement 
park (because it was an integral part of the amusement 
park) , saying that amusement may be derived from 
participation as well as observation. Amos v. Prom, Inc., 
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117 F. Supp. 615; Askew v. Parker (Cal. App.), 312 P. 2d 
342; Jajfarian v. Building Com'r (Mass.), 175 N.E. 641; 
Jones v. Broadway Roller Rink Co. (Wis.), 118 N.W. 170, 
171; Johnson v. Auburn & Syracuse Electric R. Co. (N.Y.), 
119 N.E. 72. Section 123 of Art. 27 proscribes conduct 
which disturbs the public peace at a place where a number 
of people are likely to congregate, whether it is on gov
ernmental property or on property privately owned. This 
is made clear by the prohibition of offensive conduct not 
only on any public street or highway but in any store 
during business hours, and in any elevator, lobby or cor
ridor of an office building or apartment house having more 
than three dwelling units, as well as in any place of public 
worship or any place of public resort or amusement. We 
read the statute as including an amusement park in the 
category of a place of public resort or amusement. 

We find no substance in the somewhat bootstrap argu
ment that the regular exclusion of Negroes from the Park 
kept it from being within the ambit of the statute. Early 
in the common law the duty to serve the public without 
discrimination apparently was imposed on many callings. 
Later this duty was confined to exceptional callings, as 
to which an urgent public need called for its continuance, 
such as innkeepers and common carriers. Operators of 
most enterprises, including places of amusement, did not 
and do not have any such common law obligation, and in 
the absence of a statute forbidding discrimination, can 
pick and choose their patrons for any reason they decide 
upon, including the color of their skin. Early and recent 
authorities on the point are collected, and exhaustively 
discussed, in the opinion of the Supreme Court of New 
Jersey in Garifine v. Monmouth Park Jockey Club, 148 A. 
2d 1. See also Greenfeld v. Maryland Jockey Club, 190 Md. 
96; Good Citizens Community Protective Assoc, v. Board 
of Liquor License Commissoners, 217 Md. 129, 131; Slack 
v. Atlantic White Tower System, Inc., 181 F. Supp. 124; 
Williams v. Howard Johnson's Restaurant, 268 F. 2d 845. 

It has been noted in the cases that places of public ac
commodation, resort or amusement properly can exclude 
would-be patrons on the grounds of improper dress or 
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uncleanliness, Amos v. Prom, Inc., supra (at page 629 of 
117 F. Supp.); because they are under a certain age, are 
men or are women, or are unescorted women, Collister 
v. Hayman (N.Y.), 76 N.E. 20; or because for some other 
reason they are undesirables in the eyes of the establish
ment. Greenfeld v. Maryland Jockey Club; Good Citizens 
Protective Assoc, v. Board of Liquor License Commis
sioners; Slack v. Atlantic White Tower System, Inc., all 
supra. See 86 C.J.S. Theaters and Shows Sees. 31 and 34 
to 36. We have found no decision holding that a policy 
of excluding certain limited kinds or classes of people 
prevents an enterprise from being a public resort or amuse
ment, and can see no sound reason why it should. 

Appellants' argument that they were not disorderly is 
that neither the mere infringement of the rules of a pri
vate establishment nor a simple polite trespass constitutes 
either a breach of the peace or disorderly conduct. We 
find here more than either of these, enough to have per
mitted the trier of fact to have determined as he did that 
the conduct of appellants was disorderly. 

It is said that there was no common law crime of dis
orderly conduct. Nevertheless, it was a crime at common 
law to do many of the things that constitute disorderly 
conduct under present day statutes, such as making loud 
noises so as to disturb the peace of the neighborhood, col
lecting a crowd in a public place by means of loud or 
unseemly noises or language, or disturbing a meeting as
sembled for religious worship or any other lawful purpose. 
Hochheimer on Crimes and Criminal Procedure, Sec. 392 
(2nd Ed.); 1 Bishop on Criminal Law, Sec. 542 (9th Ed.); 
Campbell v. The Commonwealth, 59 Pa. St. Rep. 266. 

The gist of the crime of disorderly conduct under Sec. 
123 of Art. 27, as it was in the cases of common law 
predecessor crimes, is the doing or saying, or both, of that 
which offends, disturbs, incites, or tends to incite, a num
ber of people gathered in the same area. 3 Underhill, 
Criminal Evidence, Sec. 850 (5th Ed.), adopts as one defini
tion of the crime the statement that it is conduct "of such 
a nature as to affect the peace and quiet of persons who 
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may witness the same and who may be disturbed or pro
voked to resentment thereby." Also, it has been held that 
failure to obey a policeman's command to move on when 
not to do so may endanger the public peace, amounts to 
disorderly conduct. Bennett v. City of Dalton (Ga. App.) , 
25 S.E. 2d 726, appeal dismissed, 320 U.S. 712, 88 L. Ed. 
418. In People v. Galpern (N.Y.), 181 N.E. 572, 574, it was 
said, under a New York statute making it unlawful to con
gregate with others on a public street and refuse to move 
on when ordered by the police, that refusal to obey an 
order of a police officer, not exceeding his authority, to 
move on "even though conscientious — may interfere with 
the public order and lead to a breach of the peace," and 
that such a refusal "can be justified only where the cir
cumstances show conclusively that the police officer's di
rection was purely arbitrary and was not calculated in any 
way to promote the public order." See also In re Neal, 164 
N.Y.S. 2d 549 (where the refusal of a school girl to leave 
a school bus when ordered to do so by the authorities was 
held to be disorderly conduct, largely because of its effect 
on the other children); Underhill, in the passage cited 
above, concludes that "failure to obey a lawful order of 
the police, however, such as an order to move on, may 
amount to disorderly conduct." See also People v. Nixon 
(N.Y.), 161 N.E. 463; 27 C.J.S. Disorderly Conduct, Sec. 
1(4) f; annotation 65 A.L.R. 2d 1152; compare People v. 
Car eel (N.Y.), 144 N.E. 2d 81; and People v. Arko, 199 
N.Y.S. 402. 

Appellants refused to leave the Park although requested 
to do so many times. A large crowd gathered around them 
and the Park employee who was making the requests, 
and seemed to "mill in and close in" so that the employee 
sent for the Baltimore County police. The police, at the 
express direction of the manager of the Park, asked the 
appellants to leave and again they refused, even when 
told they would be arrested if they did not. Admittedly 
they were then deliberately trespassing. That they in
tended to continue to trespass until they were forcibly 
ejected is made evident by their conduct when told they 
were under arrest. The five joined arms as a symbol of 
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united defiance and then two of the men dropped to the 
ground. Two of the appellants had to be carried from 
the Park, the other three had to be pushed and shoved 
through the crowd. The effect of the appellants' behavior 
on the crowd is shown by the testimony that its mem
bers spit and kicked and shouted threats and imprecations, 
and that the Park employees feared a mob scene was about 
to erupt. The conduct of appellants in refusing to obey 
a lawful request to leave private property disturbed the 
public peace and incited a crowd. This was enough to 
sustain the verdict reached by Judge Menchine. 

We turn to appellants' argument that the arrest by the 
County police constituted State action to enforce a policy 
of segregation in violation of the ban of the Equal Protec
tion and Due Process clauses of the Fourteenth Amendment 
against State-imposed racial discrimination. The Supreme 
Court said in the racial covenant case of Shelley v. Krae-
mer, 334 U.S. 1, 13, 92 L. Ed. 1161, 1180: "The action in
hibited by the first section of the Fourteenth Amendment 
is only such action as may fairly be said to be that of the 
States. That Amendment erects no shield against merely 
private conduct, however discriminatory or wrongful". 
The Park had a legal right to maintain a business policy of 
excluding Negroes. This was a private policy which the 
State neither required nor assisted by legislation or admin
istrative practice. The arrest of appellants was not because 
the State desired or intended to maintain the Park as a 
segregated place of amusement; it was because the appel
lants were inciting the crowd by refusing to obey valid 
commands to move from a place where they had no lawful 
right to be. Both white and colored people acted in a dis
orderly manner and the State, without discrimination, 
arrested and prosecuted all who were so acting. 

While there can be little doubt that the Park could 
have used its own employees to eject appellants after they 
refused to leave, if it had attempted to do so there would 
have been real danger the crowd would explode into riotous 
action. As Judge Thomsen said in Griffin v. Collins, 187 F. 
Supp. 149, 153, in denying a preliminary injunction and 
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a summary judgment in a suit brought to end the segre
gation policy of the Glen Echo Amusement Park near 
Washington: "Plaintiffs have cited no authority holding 
that in the ordinary case, where the proprietor of a store, 
restaurant, or amusement park, himself or through his 
own employees, notifies the Negro of the policy and orders 
him to leave the premises, the calling in of a peace officer 
to enforce the proprietor's admitted right would amount 
to deprivation by the state of any rights, privileges or 
immunities secured to the Negro by the Constitution or 
laws. Granted the right of the proprietor to choose his 
customers and to eject trespassers, it can hardly be the 
law, as plaintiffs contend, that the proprietor may use 
such force as he and his employees possess but may not 
call on a peace officer to enforce his rights." 

The Supreme Court has not spoken on the point since 
Judge Thomsen's opinion. The issue was squarely pre
sented for decision in Boynton v. Virginia, 364 U.S. 454, 
5 L. Ed. 2d 206, but the Court chose to decide the case on 
the basis that the conviction of a Negro for unlawfully 
remaining in a segregated bus terminal restaurant vio
lated the Interstate Commerce Act, which uses broad 
language to forbid a carrier from discriminating against 
a passenger. In the absence of controlling authority to 
the contrary, it is our opinion that the arresting and con
victing of appellants on warrants sworn out by the Park 
for disorderly conduct, which resulted from the Park en
forcing its private, lawful policy of segregation, did not 
constitute "such action as may fairly be said to be that of 
the States." It was at least one step removed from State 
enforcement of a policy of segregation and violated no 
constitutional right of appellants. 

JUDGMENTS AFFIRMED, WITH COSTS. 
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APPENDIX C 

MEMORANDUM OPINION OF CIRCUIT COURT FOR 
BALTIMORE COUNTY 

(Filed May 6,1960) 

Unreported 

The facts of the case are not in serious dispute. On 
Sunday, September 6, 1959, at the Gwynn Oak Amusement 
Park, located in Baltimore County, "All Nations Day" was 
being celebrated. I t was a "right crowdy day * * *. There 
was just more or less elbow room when you walked any
where in the park" (Tr. 48). The Park is privately owned 
by a corporation, known as Gwynn Oak, Incorporated. 
There is no evidence that there was any sign or signs to 
indicate that any particular segment of the population 
would not be welcome, so that for the purpose of this case 
it is assumed by the Court that there were no such signs. 

At about 3 o'clock in the afternoon, a special officer em
ployed by Gwynn Oak Park, Incorporated observed five 
persons in approximately the center of the Park, near 
the cafeteria and miniature golf course. This employee 
approached the group, consisting of three white and two 
colored persons, and advised them that the Park was closed 
to colored people, and that the colored people would have 
to leave (Tr. 19). It was explained that the management 
of the Park had a policy opposing the use of the Park by 
colored persons. The request that the colored persons leave 
was repeated four or five times (Tr. 21). All five persons 
were very polite (Tr. 22), but, in response to the request 
that they leave, one of the members of the group stated 
that he was enjoying himself, and that he thought he would 
stay and look around. The first request to leave was di
rected to the two colored people, but when they refused 
to leave the whole group of five persons was asked to go, 
but all refused (Tr. 22). 

There was no crowd surrounding the group at the time 
of the initial observation by the special officer, but the 
crowd began to congregate after the five persons were 
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asked to leave the Park by the special officer (Tr. 37). The 
special officer sought the assistance of the Baltimore County 
Police, who were stationed at the entrance to the Park, 
after first confirming with the management of the latter's 
desire to forbid the continued presence of colored persons 
upon the property. Upon such confirmation, the Baltimore 
County Police were summoned to the area where the five 
persons were and by the time of the arrival of the Balti
more County Police a crowd had gathered (Tr. 47). The 
Baltimore County Police requested the group of five per
sons to leave the Park two or three times before the arrest 
(Tr. 35). The period of time between the time of the initial 
request to leave and the time of actual arrest covered a 
period of about ten or fifteen minutes (Tr. 36). 

Prior to the actual arrest, a good sized crowd gathered 
around and seemed to mill in and close in on the group 
and the police. The crowd was milling around and seemed 
very angry (Tr. 23), and seemed at the point where it 
would get out of control and became a mob scene (Tr. 26 
and 27). 

In spite of the requests by the employee of the manage
ment and the two or three requests by Baltimore County 
Police that the group leave the Park, the five persons stead
fastly refused to move. They were thereupon placed under 
arrest and at that time joined their arms together. Two 
men in the group dropped to the ground in a prone or semi-
prone position. All were escorted from the premises by the 
police with a degree of resistance. The resistance took 
the form in two instances of requiring the police physically 
to carry them; the resistance as to the other three took the 
form of merely holding back as they were being walked 
out of the Park. 

On these facts the State has elected to bring this prosecu
tion by way of criminal information on the statutory charge 
of disturbing the peace under Article 27, Section 123. 

The reasonable inference exists that the group was not 
aware that the management had adopted a policy of bar
ring persons because of color at the time of their entry 
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upon the property. The evidence is clear, however, that 
this management policy became known to the accused 
through statements to them by an employee of the cor
poration, and by the Baltimore County Police, before the 
arrest was made. 

The first question which arises in the case is the ques
tion whether an owner of private property to which sub
stantial numbers of persons are invited has any right to 
discriminate with respect to persons invited thereon, that 
is to say, whether such owner may exercise his own arbi
t rary freedom of selection in determining who will be ad
mitted to and who will be permitted to remain upon his 
property under circumstances where such private property 
is being used as a place of resort or amusement. This ques
tion has been clearly answered in the affirmative by the 
authorities. In Madden v. Queens County Jockey Club, 72 
N.E. 2d 697 (Court of Appeals of New York), it was said 
at page 698: 

"At common law a person engaged in a public call
ing, such as innkeeper or common carrier, was held to 
be under a duty to the general public and was obliged 
to serve, without discrimination, all who sought serv
ice. * * * On the other hand, proprietors of private en
terprises, such as places of amusement and resort, were 
under no such obligation, enjoying an absolute power 
to serve when they please. * * * 

"The common-law power of exclusion, noted above, 
continues until changed by legislative enactment." 

The ruling therein announced was precisely adopted in 
the case of Greenfeld v. Maryland Jockey Club, 190 Md. 96, 
the Court of Appeals, stating at Page 102 of its opinion 
that : 

"The rule that, except in cases of common carriers, 
innkeepers and similar public callings, one may choose 
his customers is not archaic." 

The Court of Appeals also carefully pointed out in the 
Greenfeld case that the rule of the common law is not 
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altered even in the case of a corporation licensed by the 
State of Maryland. The doctrine of the Madden and Green-
feld cases, supra, announced as existing under the common 
law, has been held valid, even where the discrimination 
was because of race or color. See Williams v. Howard 
Johnson Restaurant, 268 F. 2d 845 (restaurant) (CCA 4th) ; 
Slack v. Atlantic White Tower Systems, Inc., No. 11073 
U.S.D.C. for the District of Maryland, Thomsen, J. (restau
ran t ) ; Hackley v. Art Builders, Inc., et al. (U.S.D.C. for the 
District of Maryland, D.R. January 16, 1960 (real estate 
development)). 

The right of an owner of property arbitrarily to restrict 
its use to invitees of his selection is the established law 
of Maryland. Changes in the rule of law conferring that 
right are for the legislative and not the judicial branch 
of government. 

The question next arises as to whether or not the State 
has proved its case under the criminal information on 
which it elected to proceed. It is a fundamental of our law 
that the burden rests upon the State to establish guilt 
beyond a reasonable doubt and to a moral certainty, and 
this requirement extends to every element of the crime 
charged. Basically, therefore, consideration must be given 
to a determination of two questions: (1) Has the State 
proved beyond a reasonable doubt that the Defendants 
were acting in a disorderly manner to the disturbance of 
the public peace? (3) If the answer to the first question 
is in the affirmative, has the State proved beyond a reason
able doubt that such actions occurred at a place of public 
resort or amusement? 

As to the first question — an able discussion of whether 
a refusal to comply with directions given by a police officer 
could be held to be disorderly conduct appears in the case 
of People v. Arko, 199 N.Y.S. 402, in which it was said at 
page 405: 

"At times even a mere refusal to comply with the 
directions of a policeman, who may act in an arbitrary 
and unjustifiable way, does not constitute 'disorderly 
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conduct'. Mere disobedience of an officer is not always 
an offense punishable by law, any more than his com
mand is not always the law. There must be, upon the 
whole case, something more than a mere whimsical 
or capricious judgment on the part of the public au
thorities. * * * The case must present proof of some 
definite and unmistakable misbehavior, which might 
stir if allowed to go unchecked, the public to anger or 
invite dispute, or bring about a condition of unrest and 
create a disturbance." 

In the case of People v. Nixon, 161 N.E. 463 (N.Y.), it 
was said at page 466: 

"Police officers are guardians of the public order. 
Their duty is not merely to arrest offenders, but to 
protect persons from threatened wrong and to prevent 
disorder. In the performance of their duties they may 
give reasonable directions." 

In the case of People v. Galpern, 181 N.E. 572 (N.Y.), it 
was said at page 572: 

"Failure, even though conscientious, to obey direc
tions of a police officer, not exceeding his authority, 
may interfere with the public order and lead to a 
breach of the peace." 

And, at page 574, went on to say: 

"A refusal to obey (a police order to leave) can be 
justified only where the circumstances show conclu
sively that the police officer's direction was purely 
arbitrary and not calculated in any way to promote 
the public order." 

The facts and circumstances hereinbefore stated offer 
clear and convincing proof that public disorder reasonably 
could be expected to follow if the five persons remained in 
the Park. The order of the police to leave, therefore, was 
not arbitrary. The refusal of the Defendants to leave upon 
request of the police, under the circumstances described 
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in the evidence, constituted acting in a disorderly manner 
to the disturbance of the public peace. 

We pass then to the second question: Did such action 
occur at a place of public resort or amusement? This in
volves a determination of the legislative meaning of the 
expression "place of public resort or amusement". If the 
legislative intent wTas that the words were intended to apply 
only to publicly owned places of resort or amusement, then, 
manifestly, the testimony would not support a conviction 
here. By the same token, if the expression was intended 
to apply only to places in which all members of the public 
without exception were authorized or permitted to con
gregate, again there would be no evidence to support con
viction here. On the other hand, if the reasonable intent 
and purpose of the quoted phrase was to prohibit disorderly 
conduct in a place where some segment of the public habit
ually gathers and congregates, the evidence would clearly 
justify a conviction. 

The first suggested interpretation of the words must be 
rejected, because of the fact that the same statute uses 
the term "public worship", and this fact utterly destroys 
a contention that the word "public" has a connotation of 
public ownership because of our constitutional separation 
of church and state. 

The second suggested interpretation is equally invalid, 
because its effect, in the light of the rule of law announced 
in the Greenfeld case, supra, would be the precise equiva
lent of the first suggested interpretation of the phrase. 
Moreover, such an interpretation necessarily would mean 
that the police authorities would be powerless to prevent 
disorder or bring an end to conditions of unrest and poten
tial disturbance where large numbers of the public may be 
in congregation. To suggest such an interpretation is to 
refute it. 

In the opinion of this Court the statute has clear applica
tion to any privately owned place, where crowds of persons 
other than the owner of the premises habitually gather and 
congregate, and where, in the interest of public safety, 
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police authorities lawfully may exercise their function of 
preventing disorder. See Askew v. Parker, 312 P. 2d 342 
(California). See also State v. Lanouette, 216 N.W. 870 
(South Dakota). 

It is the conclusion of the Court that the Defendants are 
guilty of the misdemeanor charged. 

W. ALBERT MENCHINE, 

Judge. 
Towson, Maryland 

May 6,1960 

APPENDIX D 

RELEVANT CONSTITUTIONAL AND STATUTORY PROVISIONS 

Amendment I of the United States Constitution: 

"Congress shall make no law respecting an estab
lishment of religion, or prohibiting the free exercise 
thereof; or abridging the freedom of speech, or of the 
press; or the right of the people peaceably to assemble, 
and to petition the Government for a redress of griev
ances." 

Amendment XIV of the United States Constitution: 

"SECTION 1. All persons born or naturalized in the 
United States and subject to the jurisdiction thereof, 
are citizens of the United States and of the State where
in they reside. No State shall make or enforce any law 
which shall abridge the privileges or immunities of 
citizens of the United States; nor shall any State de
prive any person of life, liberty, or property, without 
due process of law; nor deny to any person within its 
jurisdiction the equal protection of the laws." 

* * * & * * 
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"SECTION 5. The Congress shall have power to en
force, by appropriate legislation, the provisions of this 
article." 

Section 123 of Article 27 of the Annotated Code of Mary
land (1957 edition): 

"Every person who shall be found drunk, or acting 
in a disorderly manner to the disturbance of the public 
peace, upon any public street or highway, in any city, 
town or county in this State, or at any place of public 
worship or public resort or amusement in any city, 
town or county of this State, or in any store during 
business hours, or in any elevator, lobby or corridor 
of any office building or apartment house having more 
than three separate dwelling units in any city, town 
or county of this State, shall be deemed guilty of a 
misdemeanor; and, upon conviction thereof, shall be 
subject to a fine of not more than fifty dollars, or be 
confined in jail for a period of not more than sixty 
days or be both fined and imprisoned in the discretion 
of the court; . . . " 

Title II of the Federal Civil Rights Act of 1964, 78 Stat. 
241: 

"SECTION 201. (a) All persons shall be entitled to 
the full and equal enjoyment of the goods, services, 
facilities, privileges, advantages, and accommodations 
of any place of public accommodation, as defined in 
this section, without discrimination or segregation on 
the ground of race, color, religion, or national origin. 

" (b) Each of the following establishments which 
serves the public is a place of public accommodation 
within the meaning of this title if its operations affect 
commerce, or if discrimination or segregation by 
it is supported by State action: 

" (1) any inn, hotel, motel, or other establishment 
which provides lodging to transient guests, other 
than an establishment located within a building 
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which contains not more than five rooms for rent or 
hire and which is actually occupied by the pro
prietor of such establishment as his residence; 

" (2) any restaurant, cafeteria, lunchroom, lunch 
counter, soda fountain, or other facility principally 
engaged in selling food for consumption on the 
premises, including, but not limited to, any such 
facility located on the premises of any retail estab
lishment; or any gasoline station; 

"(3) any motion picture house, theater, concert 
hall, sports arena, stadium or other place of ex
hibition or entertainment; and 

"(4) any establishment (A) ( i ) which is physi
cally located within the premises of any establish
ment otherwise covered by this subsection, or (ii) 
within the premises of which is physically located 
any such covered establishment, and (B) which 
holds itself out as serving patrons of such covered 
establishment. 

"(c) The operations of an establishment affect com
merce within the meaning of this title if (1) it is one of 
the establishments described in paragraph (1) of sub
section (b) ; (2) in the case of an establishment de
scribed in paragraph (2) of subsection (b) , it serves or 
offers to serve interstate travelers or a substantial por
tion of the food which it serves, or gasoline or other 
products which it sells, has moved in commerce; (3) 
in the case of an establishment described in paragraph 
(3) of subsection (b) , it customarily presents films, 
performances, athletic teams, exhibitions, or other 
sources of entertainment which move in commerce; 
and (4) in the case of an establishment described in 
paragraph (4) of subsection (b) , it is physically lo
cated within the premises of, or there is physically 
located within its premises, an establishment the op
erations of which affect commerce within the meaning 
of this subsection. For purposes of this section, "com
merce" means travel, trade, traffic, commerce, trans-
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portation, or communication among the several States, 
or between the District of Columbia and any State, or 
between any foreign country or any territory or pos
session and any State or the District of Columbia, or 
between points in the same State but through any other 
State or the District of Columbia or a foreign country. 

" (d) Discrimination or segregation by an establish
ment is supported by State action within the meaning 
of this title if such discrimination or segregation (1) is 
carried on under color of any law, statute, ordinance, 
or regulation; or (2) is carried on under color of any 
custom or usage required or enforced by officials of the 
State or political subdivision thereof; or (3) is required 
by action of the State or political subdivision thereof. 

" (e) The provisions of this title shall not apply to a 
private club or other establishment not in fact open to 
the public, except to the extent that the facilities of 
such establishment are made available to the customers 
or patrons of an establishment within the scope of sub
section (b) . 

"SEC. 202. All persons shall be entitled to be free, at 
any establishment or place, from discrimination or 
segregation of any kind on the ground of race, color, 
religion, or national origin, if such discrimination or 
segregation is or purports to be required by any law, 
statute, ordinance, regulation, rule, or order of a State 
or any agency or political subdivision thereof. 

"SEC. 203. No person shall (a) withhold, deny, or 
attempt k> withhold or deny, or deprive or attempt to 
deprive, any person of any right or privilege secured 
by section 201 or 202, or (b) intimidate, threaten, or 
coerce, or attempt to intimidate, threaten, or coerce 
any person with the purpose of interfering with any 
right or privilege secured by section 201 or 202, or (c) 
punish or attempt to punish any person for exercising 
or attempting to exercise any right or privilege se
cured by section 201 or 202." 
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BRIEF OF APPELLEE 

STATEMENT OF THE CASE 
The Appellants were charged by criminal information 

of acting in a disorderly manner to the disturbance of the 
public peace at the premises of the Gwynn Oak Amuse
ment Park, Inc., a body corporate, a place of public resort 
and^amusement in Baltimore County, on the 6th day of 
SJfe'ember, 1959 (Article 27, Section 123, Annotated Code 
of Maryland (1957 Ed.) ) . Trial was had before Judge W. 
Albert Menchine, sitting without a jury, on April 8, 1960. 
At the conclusion of the State's evidence, the Appellants 
moved for a directed verdict, which motion was later 
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denied, and the Appellants did not introduce any testimony. 
Upon the facts before the court, Judge Menchine found 
that the conduct of the Appellants was disorderly and that 
the premises upon which this conduct took place was a 
place of public resort or amusement. The Appellants each 
were sentenced to pay a fine of $25.00 and costs. From this 
judgment and sentence, this appeal is taken. 

QUESTIONS PRESENTED 
1. Was there sufficient evidence to sustain a conviction? 

2. Is Gwynn Oak Park a place of public resort or amuse
ment? 

3. Does the arrest and prosecution of the Appellants 
amount to State action to enforce segregation in violation 
of the Federal Constitution? 

STATEMENT OF FACTS 

At approximately 3:00 P.M. on Sunday, September 6, 
1959, Stanley W. Wood, a special policeman employed at 
Gwynn Oak Amusement Park, observed a group of people 
standing in the park near a cafeteria and miniature golf 
course. He approached this group and advised them that 
the park was closed to colored persons and that they would 
have to leave (E. 7). One of the group advised that he 
was enjoying himself and that he desired to remain and 
look around. Mr. Wood requested the group to leave four 
or five times, which request was refused. As a result, a 
crowd began to gather and Mr. Wood enlisted the assistance 
of the Baltimore County police in ejecting the group from 
the park (E. 8). During the conversation between Mr. 
Wood and Appellants, their conduct was very polite (E. 
9). Subsequently, Officer Frederick Newman of the Balti
more County police, with other County policemen, ar-
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rived, and the police requested that the Appellants leave 
the park (E. 19). After approximately ten to fifteen min
utes and upon receiving instructions from the park man
agement, Officer Newman advised the Appellants that they 
had a choice of "getting out of the park or getting locked 
up" (E. 20). They refused to leave and Officer Newman 
advised the Appellants that they were under arrest, a t 
which time they interlocked their arms and two of them 
dropped on the ground, lying down. 

By that time, the crowd which had gathered became 
unruly and began hollering, spitting and kicking at the 
Appellants as well as the officers, creating a mob scene 
(E. 11, 12). Appellants were then taken by the County 
police from the scene to police cars and transported to 
the Woodlawn Police Station, where a warrant was sworn 
out (E. 13). One of the officers of the park testified that 
it was owned by a corporation with private stockholders 
(E. 33). 

Based upon the foregoing facts, Judge Menchine con
cluded that there was clear and convincing proof that pub
lic disorder could reasonably be expected if the five per
sons were allowed to remain in the park and, therefore, 
the order of the police to leave was not arbitrary. He 
further concluded that the failure, under the circumstances, 
of the Appellants to leave upon the request of the police 
constituted acting in a disorderly manner to the disturbance 
of the public peace. Judge Menchine also found that the 
premises upon which this incident took place was a place 
of public resort or amusement, as defined in Article 27, 
Section 123. 
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ARGUMENT 

I. 
THERE WAS SUFFICIENT EVIDENCE TO SUSTAIN 

A CONVICTION. 

Although this Court, to the knowledge of the Appellee, 
has never had the opportunity to pass upon or define what 
acts constitute disorderly conduct, the common law defini
tion seems to be "disturbance of the public order by any 
act of violence, or by any act likely to produce violence, 
or which, by causing consternation and alarm, disturbs 
the peace and quiet of the community." People v. Most, 
64 N.E. 175, 177 (N.Y.). See also State v. Reynolds, 66 
N.W. 2d 886, 889 (Minn.); Clark and Marshall, A Treatise 
on the Law of Crimes, 5th Ed., Section 467; 17 Am. Jur . 
188. In addition to the general definition aforementioned, 
it has also been held that the failure of an individual to 
obey a reasonable direction of a police officer to "move on" 
may constitute disorderly conduct. See People v. Galpern, 
181 N.E. 572 (N.Y.), 83 A.L.R. 785. More recently, in 
People v. Carcel, 144 N.E. 2d 81 (N.Y.), 65 A.L.R. 2d 1145, 
it was recognized that disorderly conduct could be caused 
by the disobedience of a policeman's order which was not 
arbitrary. In that case, however, the court found that there 
was insufficient proof that the appellant was congregating 
with others and also that there was no showing of any 
serious annoyance to others or that their manner was 
threatening or abusive. In this case, however, there was 
a congregation of persons, and clearly there was a serious 
annoyance to others. The facts in this case show that the 
conduct of the Appellants when they joined arms and also 
sprawled on the ground was such as to cause indignation 
of the crowd and also, as testified to, by creating a mob 
scene. Mr. Wood testified, "it was sure on a point where 
this crowd could have gotten out of control" (E. 11). It is 
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therefore respectfully submitted that there were sufficient 
facts upon which a court could find that the Appellants' 
refusal to leave the park upon the request of the police 
under the circumstances constituted acting in a disorderly 
manner to the disturbance of the public peace. 

Therefore, under Rule 741, this Court should not set 
aside the conviction because there has been no showing 
that the findings of the trial judge were clearly erroneous. 

II. 
GWYNN OAK PARK IS A PLACE OF PUBLIC RESORT 

OR AMUSEMENT. 

Article 27, Section 123, supra, provides that any person 
"acting in a disorderly manner to the disturbance of the 
public peace * * * at any place of public worship or public 
resort or amusement * * * shall be deemed guilty of a mis
demeanor". I t seems clear that the legislative intent was 
to authorize the application of this statute to non-publicly 
owned places, such as churches or other places, where 
crowds of persons other than the owner of the premises 
habitually gather and congregate, for the purpose of pre
venting disorder in the interest of the public safety. Al
though there has been no direct finding in Maryland as to 
what constitutes a public place, certain decisions are most 
helpful. In Greenjeld v. Maryland Jockey Club, 190 Md. 
96, this Court recognized that the operation of race tracks 
was a private business but that it was regulated in the 
public interest. See also Good Citizens Community Pro
tective Asso. v. Board of Liquor License Commissioners, 
217 Md. 129. In other jurisdictions it has been held that a 
public place of amusement, even though privately owned, 
is where crowds habitually gather. See Askew v. Parker, 
312 P. 2d 342 (Cal. App.); and State v. Lanouette, 216 N.W. 
870 (S.D.). 
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An interesting situation was presented in Amos v. Prom, 
Inc., 117 F. Supp. 617, where the court was called on to 
interpret the Iowa Civil Rights Act. In that case it was 
held that a privately owned ballroom or dance hall was a 
place of amusement within the protection of the Iowa 
Civil Rights Act. Also, in Central Amusement Company 
v. District of Columbia, 121 A. 2d 865, it was held that 
the term "a place of public amusement of any kind" was 
broad enough to include privately owned bowling alleys. 
See also Browning v. Slenderella, 341 P. 2d 859 (Wash.). 
Thus, in enforcing civil rights legislation, the words "places 

Cf public amusement" have been construed to include pri-
ately owned premises where persons habitually gather for 

recreation and amusement. 

As pointed out by the trial judge, the interpretation sug
gested by the Appellants would limit the words "place of 
public amusement" to those which are publicly owned. 
However, in the same clause the term "places of public 
worship" is used, and the word "public", if similarly con
strued, would have a connotation of public ownership of 
churches, which, of course, would be unconstitutional un
der the First Amendment to the Constitution. This Court 
has many times stated that interpretations of a statute 
which would render it unconstitutional should be avoided. 

The Appellants also assert that the State has failed to 
prove that Gwynn Oak Park was a place of public resort 
or amusement. The testimony repeatedly shows that the 
premises was a park and that there was at least a miniature 
golf course and cafeteria located on the premises (E. 7). 
The questions and answers clearly infer the premises was 
an amusement park (E. 7, 15). It is also respectfully 
submitted that the Court could take judicial notice of 
matters of common knowledge such as the usage of a pri
vately owned park. See Glickfield v. State, 203 Md. 400; 
Smart v. Graham, Comptroller, 179 Md. 476. 
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III. 
THE ARREST AND PROSECUTION OF THE APPELLANTS DOES 

NOT AMOUNT TO STATE ACTION TO ENFORCE SEGREGATION 
IN VIOLATION OF THE FEDERAL CONSTITUTION. 

The Appellants contend that the sole reason for their 
arrest and prosecution was the insistence of the owners of 
Gwynn Oak Park to enforce a private policy of segregation 
and discrimination against Negroes. They therefore argue 
that such action squarely violates the Fourteenth Amend
ment to the Federal Constitution. 

The Appellee cannot agree with the major premise of 
the Appellants in that action by the State was not enforce
ment of the private policy of the owners of Gwynn Oak 
Park, but was rather action to prevent a public disorder 
arising out of a private dispute between the Appellants 
and the owners of the park. It should be clearly pointed 
out that the decision not to admit Negroes was made by 
the private action of the corporation. The State in no way 
participated in this decision. There is nothing in any State 
or public local law which prohibits such action. The Balti
more County police, in making the arrests, did not dis
criminate against colored persons, since both colored and 
white persons were arrested as a result of the disturbance. 
The statute involved prohibits disorderly conduct by all 
persons, regardless of race, and is designed to protect the 
public safety and does not authorize State officials to con
trol the management of private corporations, nor to dictate 
what persons such private corporations shall serve. 

The opinions in many recent cases in the Federal courts 
have stated that the Fourteenth Amendment is restricted 
to public action and does not affect private action. In 
Hackley v. Art Builders, Inc., 179 F. Supp. 851, Chief Judge 
Roszel C. Thomsen, sitting in the United States District 
Court for the District of Maryland, held that a Negro Army 
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reserve officer was not entitled to relief when he attempted 
to purchase a house in a housing development near the 
Army Chemical Center at Aberdeen, but where he was 
denied ownership by the developer purely for racial rea
sons. Judge Thomsen stated: 

"It is elementary that ' the action inhibited by the 
First Section of the Fourteenth Amendment is only 
such action as may fairly be said to be that of the 
States. That Amendment erects no shield against 
merely private conduct, however discriminatory or 
wrongful.' Shelley v. Kraemer, 334 U.S. 1,13; Williams 
v. Howard Johnson's Restaurants, 4 Cir., 268 F. 2d 
845. The developers of Edgewood Meadows are private 
corporations, engaged in the business of selling real 
estate to private individuals. As such, they are legally 
entitled to deal with whom they please." 

In Williams v. Howard Johnson's Restaurants, 268 F. 2d 
845, Judge Soper, speaking for the United States Court of 
Appeals for the Fourth Circuit, held that the defendant 
who operated a private restaurant in the State of Virginia 
was not required to serve Negro patrons and that there was 
no State action in excluding the plaintiffs from this res
taurant and, therefore, no violation of the Fourteenth 
Amendment. To the same effect is an opinion of Chief 
Judge Thomsen in Slack v. Atlantic White Tower System, 
Inc., 181 F. Supp. 124. The rule expounded by these Fed
eral courts is supported by the statements of the honorable 
Court in Greenfeid v. Maryland Jockey Club, supra; and 
Good Citizens Community Protective Association v. Board 
of Liquor License Commissioners, supra. 

The State has not only the right, but the duty, to pro
tect the public against disorders which may occur, regard
less of the race of the participants. I t was clearly recog
nized in the case of Bernstein v. Real Estate Commission of 
Maryland, 221 Md. 221, that general State laws apply to 
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all with equal force, regardless of their race, and that vio
lation of the general public laws cannot be shielded from 
State action by a claim of discrimination on account of 
race. The Appellants here were not discriminated against 
because of race since the uncontradicted testimony shows 
that the disturbance was created by both white and Negro 
persons, who were all charged and convicted. 

The Appellants further argue that they were not the 
only disorderly persons at Gwynn Oak Park, but that there 
were others who were disorderly who were not arrested 
and prosecuted. The mere fact that the Appellants alone 
were prosecuted does not show any discrimination on ac
count of race; therefore, there was no violation of the 
Fourteenth Amendment. 

The Appellants' last claim is that they have been denied 
freedom of speech and assembly. This contention was 
apparently not raised in the lower court; nevertheless, 
there is no authority shown for the right to use private 
property against the will of the owner as a place of as
sembly and the exercise of free speech. 

CONCLUSION 

For the reasons hereinbefore set forth, the action of 
Judge Menchine was supported by competent evidence and 
his findings should be affirmed. 

Respectfully submitted, 

C. FERDINAND SYBEBT, 

Attorney General, 

JOSEPH S. KAUFMAN, 

Assistant Attorney General, 
FRANK H. NEWELL, 3rd, 

State's Attorney for 
Baltimore County, 

For Appellee. 
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manner, to the disturbance of the public peace, at, in or 
on Gwynn Oak Amusement Park, Inc., a body corporate, 
a place of public resort and amusement in Baltimore 
County." 
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The applicable language of Article 27, Section 123 of the 
Annotated Code of Maryland (1957 edition), under which 
the Information was framed, reads:1 

"Every person who shall be found drunk, or acting 
in arT^^(£eEy:m^W^W^^^iurbance_o£ the^ffilic" 
p^ace7"upon"any public streetljrTSgTrway, in any city, 
town or county in this State, or at any place of public 
worship or public__resort or a inuiemenTih 'ahy 'Tn^* 
town or county of this State, or inlmy storT~duHng 
business hours, or in any elevator, lobby or corridor 
of any office building OR APARTMENT HOUSE 
HAVING MORE THAN THREE SEPARATE DWELL
ING UNITS in any city, town or county of this State, 
shall be deemed guilty of a misdemeanor; . . . " 

The Information was filed on April 5, I960.2 On April 8, 
1960, Appellants were arraigned, pleaded not guilty and 
waived a jury trial. The trial took place on April 8, 1960. 
At the conclusion of the State's case, Appellants moved 
for a directed verdict, which motion was taken under 
advisement by the Court. On May 6, I9601, the Court 
denied Appellants' motion for a directed verdict. Appel
lants introduced no testimony and renewed their motion 
for a directed verdict. 

The Court thereupon entered a verdict of guilty against 
each of the Appellants and passed sentence thereon. 

1 The language of the statute as originally enacted by Chapter 24 
of the Acts of 1880 is shown in regular type. Language added by 
Chapter 6 of the Acts of 1949 is italicized; additions made by 
Chapter 520 of the Acts of 1957 are capitalized. 

2 The Information under which Appellants were tried was sup
plementary to one initially filed by the State's Attorney charging 
acts by Appellants on a public street and highway in Baltimore 
County. The initial Information was ultimately dismissed. It was 
because of Appellants' wish to avoid disruption of their preparations 
for appearing and defending the charge under the initial Criminal 
Information that trial under the Information here involved took 
place on April 8, 1960, only three days after the filing of the Informa
tion. April 8, 1960, was the date set for trial of the initial Information. 
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QUESTIONS PRESENTED 

1. What constitutes a place of public resort or amuse
ment within the meaning of Article 27, Section 123 of 
the Annotated Code? 

2. Was there evidence to establish the public character 
of Gwynn Oak Park, the scene of the actions with which 
Appellants were charged? 

3. Did any acts of Appellants constitute acting in a 
disorderly manner to the disturbance of the public peace? 

4. Did conviction of Appellants infringe upon the rights, 
privileges and immunities guaranteed to them by the 
Fourteenth Amendment to the Constitution of the United 
States? 

STATEMENT OF FACTS 

The testimony showed that the location of the events 
on which the charge is based was a place in Baltimore 
County known as Gwynn Oak Park. The scene was thus 
referred to by witnesses, but the evidence introduced did 
not disclose the nature of the area bearing the appellation 
"Gwynn Oak Park". The State's Attorney, in three ques
tions to his witnesses, characterized the park as an amuse
ment park (E. 7, 18, 28). The only testimony concerning 
the character of the park was as follows: The owner of the 
park has established and enforces a policy of excluding 
Negroes (E. 13, 17, 28). The owner of the park is a stock 
corporation owned by private persons (E, 28, 32-33). The 
only reference to facilities at the park were to a cafeteria 
and miniature golf course (E. 7, 8, 15). 

On Sunday, September 6, 1959, at about 3:00 o'clock 
P.M., the Appellants, three whites and one Negro, together 
with James Lacy, also Negro, were observed at approxi-
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mately the center of Gwynn Oak Park by a private park 
guard (E. 7, 15). They were standing in a group to them
selves and had attracted no attention from any others 
present on the park premises (E. 15, 17). The guard ap
proached them, told them that the park was closed to 
colored persons, and that they would have to leave (E. 7) . 
The initial direction to leave was given to the two Negroes; 
when they remained all five individuals were asked to 
leave, but they refused (E. 9). Appellants were very 
polite to the park guard; Lacy stated that he was enjoying 
himself and was going to stay and look around a little bit 
more (E. 8, 9). It was All Nations Day at the park (E. 15). 
It was a "right crowdy day, with just more or less elbow 
room when you walked anywhere in the park" (E. 23). 
A crowd first congregated after the approach by the park 
guard to the Appellants and his requirement that they 
leave the park (E. 15, 16-17). 

Baltimore County Police were summoned by the park 
owner and directed to arrest the Appellants if they would 
not voluntarily leave (E. 18, 24, 30). Two or three requests 
that the Appellants leave the park were made by the 
County Police (E, 16, 19-20). When the Appellants failed 
to do so, they were arrested at the request of a park official 
(E. 20). The Baltimore County Police did not arrest on 
their own or prefer charges against Appellants and would 
not have arrested Appellants but for the request of the 
park official (E. 24-25). It was an employee of the owner 
of Gwynn Oak Park acting in the course of his employ
ment who initiated charges against Appellants (E. 31). 

The crowd which assembled as a result of the owner's 
efforts to exclude Appellants from Gwynn Oak Park ap
peared to become angry and engaged in certain unruly 
activities, including spitting, kicking and the use of im-
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proper language (E. 9, 11, 12). There was no attempt by 
the owner of the park or by the police to exclude any 
members of the crowd from the park or to arrest any of 
those who engaged in such conduct •'(E. 17, 24, 33).. 

When arrested, Appellants locked arms (E.: 20). Appel
lants Drews and Sheehan were passively resistant and lay 
on the ground, at which point the locking of arms with the 
other two Appellants, Joyner and Brown, ceased (E. 17„ 
21, 22, 26). Appellants Joyner and Brown left the park 
premises in the custody of the police under their own power 
(E. 22, 26). The others were carried out (E. 18). None of 
the Appellants offered positive resistance and they made 
no remarks other than a compassionate plea by Drews for 
forgiveness of someone who was mistreating him ((E. 11, 
13, 22, 30, 31). 

The learned triaUudge inferred from the absence of any 
evidence to the contrary that Appellants were not aware 
when they entered Gwynn Oak Park 'that the management 
had a policy barf ing Negroes, but that they were informed 
of such policy prior to their arrest (E. 35-36). 

ARGUMENT 
I. 

THE RESERVATION BY THE OWNER OF GWYNN OAK PARK 
OF THE RIGHT TO EXCLUDE PERSONS AT WILL PREVENTS 
CLASSIFICATION OF GWYNN OAK PARK AS A PLACE OF PUBLIC 
RESORT OR AMUSEMENT UNDER A STATUTE CREATING A 
CRIMINAL OFFENSE IN SUCH A PUBLIC PLACE. 

Courts have frequent occasion to observe that meanings 
'of words vary in accordance with the particular purpose 
for which they are construed. No words better illustrate 
the point than "public" and its antonym "private". If one 
considers the fact that a "private" school in these United 
States is the substantial equivalent of a "public" school .'in 
England, the obviousness of the proposition is established. 
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The word "public" is used for many purposes, and its 
connotations vary according to the purposes for which 
definition is undertaken. E.g. Gulas v. City of Birming
ham, 39 Ala. App. 86, 94 So. 2d 767 (1957); Askew v. Parker, 
151 Cal. App. 2d 759, 312 P. 2d 342 (1957). Cf. Bennetts, 
Inc. v. Carpenter, 111 Colo. 63, 137 P. 2d 780 (1943). Even 
the circumstances of the particular case may cause the 
meaning to vary. In Messina v. State, 212 Md. 602, 605 
(1957), involving a conviction for the common law offense 
of indecent exposure, the Court observed: 

"What constitutes a public place within the meaning 
of this offense depends on the circumstances of the 
case." 

Courts, when they are concerned with remedial statutes, 
may find that "public" was employed to signify merely a 
place in which a substantial number of persons may be 
present thereby creating a situation serious enough to war
rant supervisory regulation by the State. Typical of such 
cases is Askew v. Parker, 151 Cal. App. 2d 759, 312 P. 2d 342 
(1957). The case involved the power of a public health 
official to inspect a swimming pool. Acknowledging the 
variable character of the term "public" the Court recog
nized the remedial character of the legislation, and, in 
order to effectuate its purposes, determined that any pool 
to which a large or indeterminate group was commonly 
and regularly invited was a public pool, 

Other statutes which are commonly recognized as remer-
dial and in which "public" is consequently interpreted to 
mean "frequented by any substantial number of people" 
are civil rights statutes enacted by several of the States, 
prohibiting discrimination by reason of race or color in 
places of public amusement. See e.g. Burks v. Bosso, 81 
App. Div. 530, 81 N.Y.S. 384 (1903); Suttles v. Hollywood 
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Turf Club, 45 Cal. App. 2d 283, 114 P. 2d 27 (1941); New 
Jersey v. Rosecliff Realty Co., Inc., 1 N.J. Super. 94, 62 A. 
2d 488 (1948). Manifestly, it would frustrate the entire 
purpose of such statutes to reason that the owner's reten
tion of the right to admit or exclude whom he pleased 
would prevent definition of a place as public. In such a case 
one charged with violation of a civil rights act could rely 
on the very acts which constituted the violation as proof 
that the place was not "public" and, therefore, not within 
the reach of the act. 

Even when such broad construction of the word "public" 
is appropriate, nevertheless, courts have sometimes stopped 
short in situations very similar to the present one. Thus, 
Ebbetts Field, then the home of the Brooklyn Dodgers, was 
held not to be a public place within the meaning of a civil 
rights statute in Mandel v. Brooklyn National League Base
ball Club, 179 Misc. 27, 37 N.Y.S. 2d 152 (1942). 

In the absence of reasons for giving broad construction 
to the term "public", it is generally the rule that "public" 
means "the whole public, and not a particular part of it". 
E.g. Public Service Commission v. Philadelphia, Baltimore 
& Washington R.R., 155 Md. 104, 120 (1928). Cf. Chapman 
v. Rogan, 222 Md. 12, 19 (1960), holding that public use 
means use by the public at large. 

When we turn to criminal statutes proscribing action 
in "public" places, we do much more, of course, than merely 
depart the area of broad construction. We enter a field 
in which the interpretative technique is the exact reverse. 
The rule becomes one of strict construction against the 
State and in favor of the accused, especially where, as in 
the present case, the crime charged did not exist at common 
law. E.g. People v. Powell, 280 Mich. 699, 274 N.W. 372 
(1937). There was no common law crime of disorderly con-
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duct. 17 Am. Jur. 187 (Disorderly Conduct, Section 1). 
The conduct of Appellants was altogether peaceful, and at 
common law breach of the peace did not lie without 
evidence of an affray, actual violence or conduct tending to 
or provocative of violence by others. Wanzer v. State, 202 
Md. 601, 609 (1953). 

Wanzer v. State, supra, at page 611, itself supports the 
proposition that a phrase in a criminal statute describing 
the location where the proscribed acts are forbidden must 
be strictly construed in favor of the citizen and against the 
State. The Court doubted that a definition, abstracted from 
a civil case, of the word town to include all collections of 
houses from, a city down to a village could be used for 
purposes of a criminal statute punishing certain activities 
"in a city or town". The same strict construction applies to 
statutes proscribing acts in places of public amusement or 
recreation. Commonwealth v. Roth, 136 Pa. Super. 301, 7 A. 
2d 145 (1939). Cf. People v. Powell, 280 Mich. 699, 274 
N.W. 372 (1937). 

In the Roth case, a statute directed against pick-pocketing 
in places of public amusement or recreation was held in
applicable to a political meeting in a county court house. 
The Court held it irrelevant that the result might have been 
undesirable, stating that such a consideration is irrelevant 
if "the legislature, wisely or unwisely, has not * * * seen 
fit to do so". The Court wisely refused to "improve" the 
statutory enactment by judicial amendment. Similarly, the 
public jail is not a public place under a statute forbidding 
possession of alcohol, because not accessible to the general 
public. Tooke v. State, 4 Ga. App. 495, 61 S.E. 917 (1908). 
The public area in a police station is a public place under 
legislation punishing disorderly conduct only because it is 
open to the general public and available for use by the 
general public without limitation except such as may be 
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required in the interests of safety and good order. People 
v. Fine, 135 N.Y.S. 2d 515 (1954). 

The proprietor of Gwynn Oak Park clearly asserted a 
right to exclude anyone it pleased. If it had not done so, 
this case, involving whites, as well as Negroes, whom it 
sought to exclude, would not exist. Throughout the several 
jurisdictions of the United States it has been generally held 
that a criminal statute prohibiting acts in public places 
contemplates that all the public must be free to resort to 
the place before it qualifies to be public. See Stateham v. 
State, 95 Okla. Cr. 232, 243 P . 2d 743 (1952), a case in
volving a conviction of being drunk in a public place, ap
proving the following definition: 

"A 'Public Place' is any place which is open to gen
eral public, and upon use of which by the general pub
lic there is no limitation except that required in the 
interest of safety and good order." 

In People v. Whitman, 178 App. Div. 193, 165 N.Y.S. 148 
(1917), a disorderly conduct conviction was reversed on 
the grounds that the abusive language used by the de
fendant was uttered on private property, not in a public 
place. The Court approved the following definition of a 
public place: 

"A place openly and notoriously public; a place of 
common resort; a place where all persons have a right 
to go and be; a place which is in point of fact public, 
as distinguished from private; a place that is visited by 
many persons, and usually accessible to the neigh
boring public; every place which is for the time made 
public by the assemblage of people." 

The Court alluded to the fact that the activities of the 
accused might have amounted to a slander for which a 
civil action would lie, but pointed out that it did not follow 
that a crime had been committed. Similarly, in the present 
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case, that the proprietor of Gwynn Oak Park may have 
grounds for an action of trespass does not establish guilt 
under a criminal disorderly conduct statute. 

Another case exhibiting the principle of strict construc
tion in a criminal case is People v. Ruthven, 160 Misc. 112, 
288 N.Y.S. 631 (1936), which held that there was no viola
tion of a statute creating the criminal offense of sale of 
securities to the public without registration, the decision 
turning on the fact that public sales were not proven. The 
Court said: 

"What is the ordinary signification of the term 'pub
lic'? We commonly think of it in terms of people; as 
inclusive of all the people and inhabitants; not as ex
clusive, nor as a limited part or portion of the people." 

As in the case of criminal legislation, strict construction 
of statutes occurs when tax exemptions are before the 
courts. Thus, in State v. Browning, 192 Minn. 25, 255 N.W. 
254 (1934), a hospital was denied tax exemption on the 
grounds that it was not a public hospital. One of the tests 
which the Court set up was whether there was "free access 
to the public without discrimination". 

Finn v. Schreiber, 35 F. Supp. 638 (W.D.N.Y. 1940), con
sidered the question of whether a privately owned garage 
and parking area was a public place, public driveway or any 
other public way. The owner invited the public to use the 
parking area and garage and they were being used in a 
public way and by the public. The Court determined that 
the place was not public under a statute conferring juris
diction, saying: 

"Was this garage or its parking place a 'public 
place, public driveway or any other public way'? The 
plaintiff invited the public to use the parking way and 
the garage. It was being used in a public way and by 
the public. The same may be said of any privately 
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owned store or amusement place. The public is freely 
invited to these places. It is invited for business pur
poses, The same situation exists as regards the gas 
station. The plaintiff invited the public there for his 
own benefit, but plaintiff, as the storekeeper or as the 
owner of the amusement place, has the right at any 
time to bar the public, or in other words, close the 
doors or gates to the place of business. Not so with 
the public highway or public way as it is believed that 
term should be construed. Such is a place to which the 
public has the right to go, and the use of which it has 
the right to have, under reasonable restrictions at all 
times. The distinction is between the right of indi
vidual control of the use and the uniform right to use 
to all. The former is private; the latter public. Section 
52 is in derogation of the Common Law, and it must be 
strictly construed." (Emphasis supplied.) 

Cf. Playland Holding Corp. v. Nunley, 186 Misc. 864, 65 
N.Y.S. 2d 465 (1946), holding that an amusement park is 
not a place of public assembly for purposes of exemption 
from a business rent statute. 

The rule of strict construction of the word "public" to 
mean the general public without limitation particularly 
applies in a case such as the present one, where the phrase 
"public resort or amusement" follows, and is connected 
with, the phrases "public street or highway" and "place of 
public worship". Then the doctrine of construction, 
ejusdem generis, comes into play. Thus, in Madison Prod
ucts Co., Inc. v. Coler, 242 N.Y. 467, 152 N.E. 264 (1926), 
an ordinance made it a criminal offense to solicit funds 
"upon the streets or in public places" without a license. 
The ordinance further required the labeling of solicitation 
containers with the name of the organization if used in 
"streets, factories, shops, offices, theaters, hotels, restau
rants, railway stations, ferry houses, or other public 
places". Despite the specific listing in the labeling section 
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of the ordinance, the Court held that the ordinance did 
not prohibit solicitation in factories, shops or offices,, 
stating: 

"The words 'public places' used in the ordinance 
must be interpreted in the light of their association 
with the connecting word 'streets' and thus interpreted 
we do not think it was intended to mean or include 
homes, private offices and factories. The meaning of 
the words 'streets' and 'public places' naturally sug
gests those places in a city which are open to the 
general public and upon the use of which by the gen
eral public there is no limitation except that which may 
be required in the interest of safety and: good order. 
We can take judicial notice that this; is not the charac
ter of a home, private office or factory. These are 
under control and are not open to the unrestricted 
entrance and use of the public. No one comes there 
except by the permission of the owner or proprietor 
and if he desires to close the door against^all comers at 
any time he is at liberty to do so. These are not the 
characteristics of 'streets or public places' and I do 
not think that such places are within the contempla
tion of the ordinance." 

The Madison Products case was followed in Sylvester v. 
Brockway Motor Truck Corp., 232 App. Div. 364, 250 N.Y.S. 
35 (1931), where a road on the Saratoga Race Track was 
held not to be a public street or place, although people were 
generally allowed on it, because the owner had the right 
to close it at any time. 

The doctrine of ejusdem generis was similarly applied in 
People v. Powell, 280' Mich. 699, 274 N.W. 372 (1937), to 
reverse a conviction of sale of milk to the public without a 
license. The Court stated: 

"Where no intention to the contrary appears, general 
words used after specific terms are to be confined to 
things ejusdem generis with the things previously 
specified. (Citations omitted.) 
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"When, after an enumeration, the statute employs 
some general term to embrace other cases, the other 
cases must be understood to be cases of the same gen
eral character, sort or kind with those named." 

Applying the rule, the Court stated that selling milk to 
the public for the purposes of the statute would only occur 
if the defendant offered milk "to all those who have occa
sion to purchase, within the limits of the defendant's capa
city or ability to furnish it." 

The fact that "public" as used in Article 27, Section 123 
means the public generally and not merely any substantial 
congregation of people is clearly indicated by the Legisla
ture's amendments of the statute; by Chapter 6 of the Acts 
of 1949 and Chapter 520' of the Acts of 1957, to make specific 
reference to "stores during business hours, * * * any eleva
tor, lobby or corridor of any office building or apartment 
house * * * ". Specific listing of places would not have 
been needed if a meaning of "public", such as that for 
which the State argues, was intended. 

The statutory phrase "place of public worship" similarly 
reinforces this contention. The phrase "public worship" 
"refers to the usual church services upon the Sabbath, 
open freely to the public and in which anyone may join". 
YM.C.A. of New York v. City of New York, 113 N.Y. 187, 
21 N.E. 86 (1889). The Y.M.C.A. was held not entitled to 
a tax exemption as a place of public worship Cf. Bloch v. 
Board of Tax Appeals, 144 Oh.St. 414, 59 N.E, 2d 145 (1945). 
There, a non-profit Orthodox Jewish theological semi
nary, which charged no tuition, gave free lodging to all 
students and where 90% of the students paid no board 
fees, was denied an exemption as a public school or college 
on the grounds that it was private in character. 

In Association for Benefit of Colored Orphans v. City of 
New York, 104 N.Y. 581, 12 N.E, 279 (1887), the religious 
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services held in the orphanage were held not to constitute 
it a place of public worship since they were attended by 
inmates only, with visitors admitted only by consent of 
the superintendent. The Court said: 

"How can worship be called public to which the 
public is not admitted?" 

The testimony of Baltimore County Police Officer New
man eloquently demonstrates the applicability of the doc
trine ejusdem generis to Article 27, Section 123 in such a 
way to limit its application to places of resort or amusement 
which are "public" in the same way streets or highways 
are public, i.e. open to all. Officer Newman stated that the 
police would not have arrested or prosecuted the Appel
lants ion their own, because the locale was a place other 
than and different from a public highway or street (E. 25). 

Disregarding occasional general obiter dictum expres
sions in cases where defendants were, in fact, found "not 
guilty", Nelson v. Natchez, 197 Miss. 26, 19 So. 2d 747 
(1944), is the only case which we have been able to dis
cover which appears to contradict the proposition that the 
phrase "public place" in a criminal statute does not extend 
to a place which reserves and exercises a right to exclude 
the Negro portion of the public. The case affirmed a con
viction for "cursing in any public place" where the scene 
of the offense was a restaurant. Cf. Schaff v. R. W. Claorton, 
Inc., 144 F. 2d 532 (C.A. D.C. 1944) holding that a restau
rant's parking space is not a "public place". To minimize 
the management's policy of excluding Negroes and the 
logical deduction therefrom that the restaurant was "pri
vate", the Mississippi Court simply observed that, under 
the conditions of life in Mississippi, so few places would 
be covered by the ordinance that its enactment would not 
have been necessary at all, if it was intended to apply only 
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to places open to both Negroes and whites. We submit that 
the Court reflected an attitude, not lightly to be imputed 
to the Maryland Legislature, that Negroes are second class 
citizens, not normally to be regarded as part of the public. 
Cf. Slack v. Atlantic White Tower System, Inc., 181 F. Supp. 
124, 127 (D. Md. 1960. Appeal pending): 

"Such segregation of the races as persists in restau
rants in Baltimore is not required by any statute or 
decisional law of Maryland, nor by any general custom 
or practice of segregation in Baltimore City, but is the 
result of the business choice of the individual pro
prietors, catering to the desires or prejudices of their 
customers." 

The extremely different nature of the situation in Mis
sissippi is emphasized by the language of a Mississippi 
statute in force when Nelson v. Natchez was decided, mak
ing it a misdemeanor to circulate arguments in favor of 
social equality between whites and Negroes. Mississippi 
Code Annotated (1942), Section 2339. 

For present purposes, whether Nelson v. Natchez was 
wrongly decided it is distinguishable on the grounds that 
the ordinance there involved referred to public places in 
general. Unlike Article 27, Section 123, the phrase is not 
coupled with a phrase such as "public street or highway" 
which would bring into play the doctrine of ejusdem generis 
to which reference is earlier made. 

The learned trial judge relied on Greenfeld v. Maryland 
Jockey Club of Baltimore, 190 Md. 96 (1948). He did so 
to establish a proposition with which we have no quarrel, 
namely, that the owner of private facilities may exclude 
or admit people at will. That is not the question, however, 
in this case. Rather, the question is whether such a 
privately owned place, in which the right to exclude is 
asserted is a place of public resort or amusement within the 
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meaning of the criminal statute. We earnestly urge that 
the Greenfeld case itself suggests a negative answer. The 
argument of the unsuccessful party in that case was that 
a race track is not a private enterprise, but instead, is 
virtually a public utility. The Court held that, despite 
extensive State regulation, the nature of race courses 
has not been changed from "a private business" to "a 
public business". In the Greenfeld case, the licensing to 
which race tracks were subjected was shown to be ex
tensive. The situation there is to be strongly contrasted 
with the situation in the present case. Baltimore County 
is exempted from the provisions of Article 25, Section 27 
of the Annotated Code requiring a license to operate a 
public amusement park. Thus, if a race track is private, 
an amusement park is all the more so. 

It is not, of course, the function of this Court to extend 
application of criminal statutes merely because of a belief 
that it would have been wise for the Legislature to have 
done so. The Legislature, in its wisdom, created two 
distinct disorderly conduct crimes. Article 27, Section 123 
concerns acts in places of public resort or amusement. 
Article 27, Section 124 covers acts upon private land or 
premises, and is inapplicable to Baltimore County. On the 
theory of the lower court, Appellants' acts constituted dis
orderly conduct subject to prosecution under both sections 
in any county to which Section 124 applies. This, we sub
mit, the Legislature did not intend. 

Disorderly conduct was not a crime at common law. 17 
Am. Jur. 187 (Disorderly Conduct, §1). Nor was tres
pass, without riot or forceable entry, a common law crime. 
State v. Wheeler, 3 Vt. 344 (1830). Cf. Kraiiss V. State, 
216 Md. 369, 372 (1958). Whether the Legislature, in 
enacting Sections 576 and 577 of Article 27 of the Anno
tated Code whereby certain trespasses are classified as 
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crimes, intended to include such a peaceable entry as the 
one here involved is, of course, not presented in this case, 
where the charge is disorderly conduct. However, Sec
tions 576 and 577 demonstrate the legislative intent to deal 
directly with trespass and not to permit its punishment 
by strained application of a statute directed at disorderly 
conduct to the disturbance of the public peace. Dealing 
with criminal statutes in derogation of the common law, 
it is not to be assumed that the Legislature intended some 
properties to be protected under both the trespass and 
the disorderly conduct statutes, or that the same proper
ties be protected under both the disorderly conduct statute 
applicable to public places and the disorderly conduct 
statute applicable to private lands. This conclusion is 
eloquently borne out by the Legislature's determination, 
when it enacted Chapter 6 of the Acts of 1949 and Chapter 
520 of the Acts of 1957, that the general language of Article 
27, Section 123 relating to places of public resort or amuse
ment would not extend to such private premises as stores, 
office buildings and apartment houses, even though sub
stantial numbers of the public might be expected to 
frequent them. 

In State v. Wheeler, 3 Vt. 344 (1830), the Court wisely 
pointed out the undesirability of stretching the definition 
of a crime to fit situations not reasonably encompassed 
within it: 

"In exercising jurisdiction in common law cases, 
» courts should be under the guidance and restraint of 

established principles and precedents, and should not 
allow themselves to go beyond them. An undefined 
jurisdiction, or an unlimited discretion, in criminal 
cases, is an arbitrary and dangerous power, incom
patible with civil liberty, and ought never to be as
sumed or exercised; and unless an act is made criminal 
by some statute, or is clearly defined to be an offence 
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by the common law, it ought not to be treated or 
punished as such. The civil remedy which the law 
affords for trespasses to property, is, in ordinary cases, 
a sufficient corrective; but if the interest or protection 
of society requires that any class of them, not now 
indictable, should, on account of their mischievous 
nature or tendency, be proceeded against and punished 
criminally, the legislature can make the necessary pro
vision." 

Thus, in the case before this Honorable Court, the ques
tion is not whether private owners should be aided in en
forcing a right to exclude others. The question is whether 
aid in accomplishing such a purpose may be found in a 
statute clearly directed to actions, not on property devoted 
and restricted to private purposes, but at places: of public 
resort and amusement. 

II. 
THE STATE FAILED TO MEET THE BURDEN OF SHOWING 

THAT GWYNN OAK WAS A PLACE OF 
PUBLIC RESORT OR AMUSEMENT. 

Whatever definition is given to the word "public" as 
used in Article 27, Section 123, we earnestly contend that 
the public character of the place where the supposed dis
orderly conduct of Appellants occurred was not shown 
by the State. The burden to do so clearly rested on the 
State. Commonwealth v. Roth, 136 Pa. Super. 301, 7 A. 2d 
145 (1939); People v. Simcox, 379 111. 347, 40 N.E. 2d 525 
(1942). The burden was not met. 

No evidence was offered as to the size or extent of Gwynn 
Oak Park. The facilities at the park were not described; the 
only references to facilities were to a cafeteria and minia
ture golf course (E. 7, 8, 15). The nature of such facilities 
and whether they were operating was not disclosed. Except 
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for the testimony as to the policy concerning exclusion of 
Negroes, there was no evidence to show the admission pol
icy of the owner of Gwynn Oak Park. At no time during 
the trial was it established that Caucasians were generally 
welcomed to the park, or that Gwynn Oak Park had ever 
been open for admission or visited at any other time than 
September 6, 1959. The only references in the testimony 
to the park as "public" were stricken out by the Court as 
conclusions (E. 19, 25). 

Despite references in the opinion of the learned trial 
judge to Gwynn Oak Park as a place where "some seg
ment of the public habitually gathers and congregates", 
the record is utterly devoid of evidence that anyone had 
ever attended Gwynn Oak Park before or after September 
6, 1959. There is indeed no evidence that it was even an 
amusement park, unless characterizations as such in ques
tions by the State's Attorney can be construed as evidence. 
Perhaps the State will argue that the reference to the 
existence of a miniature golf course and of a cafeteria 
would permit an inference that the area was an amuse
ment park. This was hardly proof beyond a reasonable 
doubt, however, since no testimony was introduced to 
show that such facilities were open and operating. 

In any event, the burden to be met under the statute is 
to show a place of public resort or amusement and not 
merely a place of amusement. The existence of a minia
ture golf course and of a cafeteria and the fact that a 
crowd was present are hardly proof of the public character 
of a place. Such eating and recreation facilities are not 
infrequently provided by large employers for the benefit 
of their employees. Restricted to such a group of users, 
the facilities could not be defined as public. Indeed, the 
usual country club — as private an institution as can be 
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imagined — provides eating facilities and a golf course 
which is not merely miniature. To anyone who has at
tended a club's Saturday night dance, the fact is self-
evident that crowds are possible without making the place 
a public one. 

In short, what the learned trial judge did was to extract 
sufficient proof to meet the statutory requirement from 
the evidence which he construed as showing a place of 
resort or amusement. He gave no significance to the word 
"public" as employed in Article 27, Section 123. Of course, 
it is an elementary rule of statutory construction that, if 
possible, every word must be given meaning. E.g., Armco 
Steel Corp. v. State Tax Commission, 221 Md. 33, 44 (1959); 
2 Sutherland, Statutory Construction, §4705 (3rd ed. 1942). 

In doing so, it is entirely possible, although the record 
contains no indication to this effect, that the trial judge was 
relying on some special knowledge of his own as to the 
nature of Gwynn Oak Park. For the finder of fact to go 
beyond the record on matters of this sort is manifestly 
improper. Cf. Hedin v. County Commissioners of Prince 
Georges County, 209 Md. 224 (1956). If the trial judge so 
acted, we submit that he was tempted to follow such a 
course by the failure of the State's Attorney to fulfill his 
elementary obligation to prove the entire corpus delicti. 
We respectfully submit that it does not serve the ends of 
justice so to excuse and encourage inadequate prepara
tion and trial of criminal cases. Criminal justice will best 
be administered when the State's Attorney is strictly held 
to his duty to establish guilt beyond a reasonable doubt 
and to a moral certainty. This is especially so since to 
convict without evidence of guilt amounts to a denial of 
due process. Thompson v. Louisville, 362 U.S. 199 (1960) 
Cf. Maryland Rule 741(b). 
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III. 
THE ACTS OF APPELLANTS WERE NOT DISORDERLY. 

We submit that the lack of evidence that Gwynn Oak 
Park was a public place was not the only failure of proof 
in the State's case. In addition, no acts of the Appellants 
were shown which were disorderly. The polite refusal to 
remove themselves on the owner's demand may or may 
not have constituted a trespass, criminal or civil. That 
question is not present in this case concerned only with 
a conviction for disorderly conduct. 

Disorderly conduct implies something more than a simple 
trespass. The mere infringement of rules established by 
a private owner for the use of his premises does not amount 
to a breach of the peace. E. g. People v. Goldstein:, 150 
Misc. 101, 268 N.Y.S. 50 (1933), where sale of newspapers 
on a private subway train in violation of the company's 
rule was found not to amount to disorderly conduct: 

"The court realizes that the company has a right to 
forbid the vending of newspapers in their trains and 
on their stations to any but those having a concession 
to do so, still this right cannot be enforced by an arrest 
on the charge of disorderly conduct when no other 
facts but the mere selling of papers has been proven. 

"There is no evidence in this case of any other acts 
or conduct on the part of the appellant that tended 
to annoy, disturb, interfere with, obstruct or be offen
sive to others, nor do any of the acts proven tend to a 
breach of the peace. The judgment must, therefore, be 
reversed on the law, facts examined, and, no errors 
found therein, complaint dismissed." 

In People v. Barisi, 193 Misc. 934, 86 N.Y.S. 2d 277 (1948), 
picketing in Pennsylvania Station was held not to amount 
to disorderly conduct, even though continued in the face of 
a direction to stop from a New York State railroad police-
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man. The Court reached this result on the grounds that 
the place, though privately owned, was public, so that 
the activities of the defendant were constitutionally pro
tected. The Court, however, went on to advance an al
ternative holding that, even if the premises were private, 
still the charge of disorderly conduct could not be sus
tained in the absence of actions tending to annoy or to be 
offensive to others or tending to a breach of the peace. 

In People v. Galpern, 259 N.Y. 279,181 N.E. 572, 83 A.L.R. 
785 (1932), it was held to be disorderly conduct where 
someone on the public street disobeyed an order of a 
policeman to move on. The case makes crystal clear, how
ever, that it rests on the precise statutory definition of the 
term "disorderly conduct" to include "congregation with 
others on a public street and refusal to move on when 
ordered by the police." The Court stated that the con
viction could not have been sustained under other lan
guage of the applicable statute punishing disorderly con
duct generally. In the instant case, the order of the 
policeman was not his own, given to enforce the interests 
of the public. Instead he was merely seeking compliance 
with a rule of the private owner of Gwynn Oak Park. 

Furthermore, the Maryland statute contains no similar 
provision that a mere refusal to comply with the directions 
of a policeman amounts to disorderly conduct. Even under 
the New York statute, it has been held: 

"Mere disobedience of an officer is not always an 
offense punishable by law, any more than his com
mand is not always the law." People v. Arko, 40 N.Y. 
Cr. 149, 199 N.Y.S. 402 (1922). 

Appellants' actions were orderly and polite from begin
ning to end. Their conduct, however else it might be char
acterized, does not merit a description as disorderly. 
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IV. 
IF GWYNN OAK PARK IS, ARGUENDO, A PLACE OF PUBLIC 

RESORT OR AMUSEMENT, THE PRESENCE OF APPELLANTS WAS 
IN THE EXERCISE OF CONSTITUTIONALLY GUARANTEED 
RIGHTS OR THEIR ARREST AND PROSECUTION AMOUNTED TO 
STATE ACTION TO ENFORCE SEGREGATION IN VIOLATION OF 
THE FEDERAL CONSTITUTION. 

Until now, we have argued that the character of Gwynn 
Oak Park as a place of public resort or amusement was 
not established. If this Honorable Court should conclude 
that we are wrong in this contention, the determination 
that it was, in fact, a place of public resort or amusement 
creates constitutional difficulties so serious in character 
as to provide an additional grounds for determining that 
the construction of Article 27, Section 123 for which we 
have heretofore argued is the correct one. A decision that 
Article 27, Section 123 did not reach Appellants will give 
effect to the principle that a statute should be interpreted 
in such a way as to avoid serious constitutional questions 
as to its validity. See e.g. Miller v. State, 174 Md. 362, 373 
(1938); Baltimore County v. Missouri Realty, Inc., 219 Md. 
155, 159 (1959). 

There are at least three constitutional objections to the 
convictions of Appellants here challenged. In the first 
place, the testimony is uncontradicted that the sole reason 
for arrest and prosecution of Appellants was the insistence 
of the owner of Gwynn Oak Park on enforcement of a 
private policy of segregation and discrimination against 
Negroes. State action to enforce such a policy squarely 
violates the Fourteenth Amendment to the Federal Con
stitution. It was so held in the restrictive covenant cases: 
Shelley v. Kraemer, 334 U.S. 1 (1948); Hurd v. Hodge, 334 
U.S. 24 (1948); Barrows v. Jackson, 346 U.S. 249 (1953). 
In Shelley v1. Kraemer, the Court pointed out that the re-
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strictions on the right of occupancy involved could not be 
squared with the requirements of the Fourteenth Amend
ment if imposed by State statute or local ordinance. The 
same, of course, would be true of any statute or ordinance 
attempting to establish a prohibition on entry by Negroes; 
into places of public resort and amusement. Just as those 
seeking to enforce restrictive covenants which would en
deavor to keep Negroes off privately owned property were 
denied the assistance of State Court action so too is the 
owner of Gwynn Oak Park limited. 

It is to be observed that the Supreme Court in Shelley v1. 
Kraemer recognized that, as between the private parties, 
restrictive covenants establishing racial grounds for ex
clusion may be perfectly valid, but that, nevertheless, 
State action to enforce them is prohibited. Cf. Meade v. 
Dennistone, 173 Md. 295 (1938) with Goetz v. Smith,, 191 
Md. 707 (1948). Thus, the force of the holding in Shelley 
v. Kraemer is such as to block the conviction of Appellants 
even though the owners of Gwynn Oak Park were exer
cising a right to exclude them. It thus becomes unneces
sary to decide whether, in fact, there was a constitutional 
right of Appellants to enter and remain on a place of 
public resort or amusement, which would override the 
usual privilege of the private owner to exclude whom he 
pleased. Existence of such a constitutionally protected 
right in the Appellants would demonstrate, however, that 
the situation is an even stronger one than that presented in 
Shelley v. Kraemer for application of the principle that 
State action to enforce a private policy of discrimination 
is forbidden. 

~"~In Voile v, Stengel, 176 F. 2d 697 (C.A. 3, 1949), the 
Court considered a situation indistinguishable from the 
present one, if it is assumed that Gwynn Oak Park was a 
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place of public amusement. The Court squarely 
the action of a Chief of Police in arresting Nej 
whites for seeking admission to a facility at 
Amusement Park in New Jersey was improper State action 
in violation of the constitutionally protected right under 
the Fourteenth Amendment to be present at a place of pub
lic amusement. This decision is merely a reiteration of 
what was assumed by the Supreme Court to be the law in 
Civil Rights Cases, 109 U.S. 3 (1883). That case considered 
the constitutionality, as enforced against private individu
als, of a Federal statute making it illegal to discriminate for 
reasons of race or color in places of public amusement. 
While the case declared the statute unconstitutional, in so 
far as it involved Congressional efforts to regulate indi
vidual, rather than State, action, it was assumed by the 
majority (see 109 U.S. at pages 19 and 24) and forcibly 
argued by Justice Harlan in his dissent (see Id. at page 41) 
that the Constitution does create a right, privilege and 
immunity for American citizens, regardless of race or 
color, to attend places of public amusement. 

The State will perhaps assert that the thrust of our 
argument would leave a private owner helpless to exclude 
from his land persons he regards as undesirable. There is 
no basis for such a conclusion, since our entire argument is 
predicated on the assumption of a public place, an essential 
ingredient of the State's case in view of the provisions of 
Article 27, Section 123. It is here perhaps that the essential 
distinction between "public" and "private" is most starkly 
placed in focus. A private owner exercising his right to 
exclude permits only a few to enter for reasons of friend
ship or business. He excludes the rest of the world, whites 
as well as Negroes and other non-Caucasians. The basis 
of his discrimination is, therefore, not racial and he may 
seek support of the State police power to protect him in 
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his private enjoyment of his lands. The Constitutional 
inhibition applies solely to the owner of a place of public 
resort or amusement, who, in contradistinction to the pri
vate owner, would permit and, indeed, welcome anyone, 
so long as his race or creed were not objectionable. It is 
forbidden for an owner to seek State aid when his only 
purpose in exercising an asserted right to exclude is to ex
clude on the basis of race or color. 

The State may also assert that riots and other disorders 
may occur, which it will be powerless to protect against, 
under the rule of law advanced here on behalf of Appel
lants. In the first place, it is important to point out that 
the instant case presented no such situation. The arresting 
police officer unequivocally testified that the situation at 
Gwynn Oak Park was not one in which, as a maintainer 
of public order, he would have arrested the Appellants or 
charged them. His testimony was that it was solely on the 
basis of the private owner's request, made to enforce a 
racial discrimination, that the arrest took place (E. 24-25). 
The private owner, not the police, applied for the warrant 
and preferred charges against the Appellants (E. 31). 
There was, consequently, no State interest in maintaining 
order which would have been effectuated by arrest of 
Appellants. 

Second, and more basically, whatever threats to public 
order existed, they emanated not at all from Appellants, 
whose demeanor was very polite throughout. The crowd 
which congregated originated whatever disorder there was, 
and neither the owner of Gwynn Oak Park nor the police 
took steps to quiet them by threat of exclusion from the 
park or of arrest. Such improper threats of violence are 
no basis for subverting the constitutional guarantees to 
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which Appellants were entitled. In the Little Rock school 
situation, the Supreme Court stated in the recent case of 
Cooper v. Aaron, 358 U.S. 1, 16 (1958): 

"The constitutional rights of respondents are not 
to be sacrificed or yielded to the violence and disorder 
which have followed upon the actions of the Governor 
and Legislature. As this Court said some 41 years ago 
in a unanimous opinion in a case involving another 
aspect of racial segregation: 'It is urged that this pro
posed segregation will promote the public peace by 
preventing race conflicts. Desirable as this is, and im
portant as is the preservation of the public peace, this 
aim cannot be accomplished by laws or ordinances 
which deny rights created or protected by the Federal 
Constitution.' Buchanan v. Warley, 245 U.S. 60, 81. 
Thus law and order are not here to be preserved by 
depriving the Negro children of their constitutional 
rights." 

The failure of the owner or the police to proceed 
against the only disorderly persons at Gwynn Oak Park 
on September 6, 1959, provides the second constitutional 
grounds rendering invalid the conviction of Appellants. 
Singling Appellants out for punishment, while ignoring 
the actions of the crowd, denied Appellants equal protec
tion of the law. Pace v. Alabama, 106 U.S. 583 (1882); State 
v. Howard, Criminal Court of Baltimore City, Niles, C.J., 
Daily Record of April 22, 1957. 

The third constitutional bar to conviction of Appellants 
is related to the first such bar described above; for it would 
protect Appellants in the exercise of still other constitu
tionally guaranteed rights, those of free speech and as
sembly. The situation of the Appellants is completely 
analogous to that of picketers. They needed to carry no 
signs, for the complexion of the Negro Defendant and the 
association of the white Defendants with the Negro De-
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fendant were as eloquent statements of their position as 
any placards would have been. 

In Niemotko v. Maryland, 340 U.S. 268 (1951), a con
viction for disorderly conduct under what is now Article 
27, Section 123 of the Annotated Code was reversed be
cause of its invasion of the constitutional rights of the de
fendants. The disorderly conduct charge had been based 
on the action of Jehovah's Witnesses in persisting to preach 
in a park in Havre de Grace, despite refusal of a permit 
by the City authorities and over a police warning to desist. 
See Niemotko v. State, 194 Md. 247 (1950). Appellants 
were equally exercising their rights of free speech and as
sembly, and conviction for disorderly conduct violated the 
Constitution as much in their case as in that of the Jeho
vah's Witnesses. 

The private ownership of Gwynn Oak Park does not 
remove it from the scope of the constitutional guarantee, 
inasmuch as its purely private character must, under the 
assumption, essential to the State's case, have been relaxed 
sufficiently for it to have become a "place of public resort 
or amusement". Otherwise, the crime charged has not been 
made out. In permitting Gwynn Oak Park to become a 
place of public resort or amusement, the owner relin
quished its right to exclude members of the public at will, 
where their activities are peaceful and in furtherance of 
the rights of freedom of speech and assembly. Marsh 
v. Alabama, 326 U.S. 501 (1946) (invalidating trespass 
conviction of Jehovah's Witnesses for distributing litera
ture on the streets of a company-owned town); People v. 
Barisi, 193 Misc. 934, 86 N.Y.S. 2d 277 (1948) (acquitting 
defendants charged with disorderly conduct who picketed 
in Pennsylvania Station in New York City); State v. 
Williams, Criminal Court of Baltimore City, Harlan, J., 
Daily Record, August 25, 1959 (acquitting defendant 
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charged with criminal trespass who picketed on Mondaw-
niin Shopping Center despite posting and direct prohibi
tion by the owner). 

Furthermore, in Terminiello v. Chicago, 337 U.S. 1 
(1949), the Supreme Court upset a conviction for disor
derly conduct growing out of a speech made in a private 
auditorium. The Court held that an ordinance was uncon
stitutional which permitted conviction of someone whose 
speech stirred people to anger, invited public dispute or 
brought about a condition of unrest. 

Even in New York, where the pertinent statute contains 
a specific definition, making refusal to obey a policeman's 
order disorderly conduct, the fact that a defendant who 
refused to obey a policeman's order was exercising his 
constitutionally guaranteed rights of free speech and 
assembly, has been held to prevent conviction for dis
orderly conduct. E.g. People v. Trumbul, 63 N.Y.S. 2d 720 
(1946); People v. Barisi, 193 Misc. 934, 86 N.Y.S. 2d 277 
(1948). Cf. Kunz v. New York, 340 U.S. 290 (1951). 

CONCLUSION 

The essential inherent difficulty of the State's position 
in this proceeding is the necessity to provide completely 
antagonistic characterizations of Gwynn Oak Park. It must 
insist on a public character to bring the case within the 
statutory language under which the information is laid. 
It must insist on the private character in order to lend 
any support to the contention that the altogether peaceable 
and polite behavior of the Appellants was disorderly or 
not in furtherance of constitutionally protected rights. The 
word "public", as we have shown, already is imprecise 
enough in definition without adding such additional com
plication and confusion. If the State insists that the statute 
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really should be read to mean a public-private or a private-
public place of amusement, then the language of the Court 
of Appeals in State v. Magaha, 182 Md. 122, 125 (1943), 
applies: 

"A statute which either commands or forbids the 
doing of an act in terms so vague that persons of 
ordinary intelligence must necessarily guess at its 
meaning and differ as to its application violates the 
constitutional guaranty of due process of law." 

We, therefore, respectfully submit that the judgment 
below should be reversed. 

Respectfully submitted, 

ROBERT B. WATTS, 

FRANCIS D. MURNAGHAN, J R . , 

ROBERT J. MARTINEAU, 

VENABLE, BAETJER AND HOWARD, 

Attorneys for Appellants. 
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APPENDIX TO APPELLANTS' BRIEF NO. 113 

DOCKET ENTRIES AND JUDGMENT 

CHARGE — DISORDERLY CONDUCT 

April 5, I9601—Criminal information fd. 

April 6, 1960—Bail (Joyner, Sheeham, Brown, Drews) 
Shff's, ret. fd. Copy of criminal inf. sd. 

April 8, 1960—Not guilty. (Drews, Sheeham, Joyner, 
Brown). 

April 8, 1960—Hon. W. Albert Menchine, Issue joined 
(Short) on plea. Jury trial waived by the Traversers 
(Drews, Sheeham, Joyner, Brown). 

April 8, 1960—At the end of State's case, Defendants' 
Motion for Directed Verdict. Sub Curia. 

May 6, 1960—Motion for a Directed Verdict denied. 

May 6, 1960—At the end of the entire case, Defendants' 
Motion for a Directed Verdict renewed and denied. 

May 6,1960—Verdict, Guilty as to Dale Drews, Joseph C. 
Sheeham, Juretha Joyner, Helen W. Brown, Opinion fd. 

May 6,1960—Judgment and sentence that each Traverser 
pay a fine of $25.00 and costs of this case. 

June 2, 1960—Defendants' (Drews, Sheeham, Joyner & 
Brown) Appeal fd. 

June 23, 1960—Testimony fd. 
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INFORMATION 

(Filed April 5,1960) 

STATE OF MARYLAND, BALTIMORE COUNTY, TO W I T : 

The State of Maryland vs. Dale H. Drews, Joseph C. 
Sheeham, James L. Lacy, Juretha Joyner and Helen W. 
Brown. 

In the Circuit Court for Baltimore County. 

CRIMINAL INFORMATION 

The above entitled case having been referred to Frank 
H. Newell, III, State's Attorney for Baltimore County, 
under and by virtue of an order of said Court, dated the 7th 
day of December, A.D. 1959, with full power and authority 
to investigate and deal with said case so referred to him 
upon order of this Court, and he was especially authorized 
and empowered to prosecute said case by Criminal In
formation on behalf of the State of Maryland filed by him 
in this Court and the said Frank H. Newell, III, the State's 
Attorney for Baltimore County, having investigated said 
case after it had been referred to him as aforesaid, now 
comes into the said Court and for and on behalf of the State 
of Maryland gives the Court here to understand and be 
informed that Dale H. Drews, Joseph C. Sheeham, James 
L. Lacy, Juretha Joyner and Helen W. Brown, late of 
Baltimore County aforesaid, on the sixth day of September 
in the year of our Lord nineteen hundred and fifty-nine 
at Baltimore County aforesaid, were found acting in a dis
orderly manner, to the disturbance of the public peace, in 
or on Gwynn Oak Amusement Park, Inc., a body corporate, 
a place of public resort and amusement in Baltimore 
County; contrary to the form of the Act of Assembly in 
such case made and provided, and against the peace, govern
ment and dignity of the State. 
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PROCEEDINGS 

Now, Criminal Information 20084, which is the disorderly 
manner and disturbance of the public peace in or on Gwynn 
Oak Amusement Park, Incorporated, a body corporate, do 
you waive the reading of that indictment? 

(Mr. Murnaghan) No, we do not. 

(Mr. Probst) You do not? 

(Mr. Murnaghan) We do not. 

(Mr. Probst) All right. Will the Defendants please rise. 
Dale H. Drews, Joseph C. Sheeham, James L. Lacey, 
Juretha Joyner and Helen W. Brown, it's been said— 

(The Court) Now, just a moment. What were the names 
again? 

(Mr. Probst) Dale H. Drews— 

(Mr. Watts) Do you want them in the order of the indict
ment? 

(The Court) That is Criminal Information 20084? 

(Mr. Watts) Right. 

(The Court) The Court observes that five names were 
called by the Clerk, and the Court sees only four Defendants 
present. Is Dale H. Drews here? 

(Mr. Murnaghan) Your Honor, Mr. Lacey, James L. 
Lacey is not present. The other four are present. 

(The Court) All right. 

(Mr. Murnaghan) And let the record show, your Honor, 
that neither Mr. Watts nor myself represent Mr. Lacey. 

(The Court) Very well. 

(Mr. Probst) It has been said that on the 6th day of 
September, 1959, you were found acting in a disorderly 
manner to the disturbance of the public peace at, in or on 
Gwynn Oak Amusement Park, Incorporated, a body corpo-
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rate, a place of public resort and amusement in Baltimore 
County. What do you say to these charges, are you guilty 
or not guilty, sir? 

(Mr. Murnaghan) Now, your Honor, before we plead 
we wish to move that the Information be stricken and not 
received, and the reasons why we make this motion are the 
following: This matter — there has already been the read
ing of the Information in Number 19767 which was filed in 
December 1959. A hearing under that Information was 
first set for March 24th, 1960. One of the Defendants, Mr. 
Drews, is in Washington, and arrangements had to be made 
for him to be present. I t is not easy for him to get away, 
and he made his arrangements. On the 22nd of March I 
called the State's Attorney's office to ascertain who it was 
in the State's Attorney's office who would be handling the 
matter. There was a subject that I wanted to discuss with 
him, actually the fact that Mr. Lacey would probably not 
be present. At that time I was told that the case had been 
taken out of the assignment. I had had no prior knowledge 
to this effect. Mr. Watts, who is my co-counsel in the 
matter, had to rearrange his trial schedule in order to be 
present on the 24th, and we were summarily advised on 
the 22nd, two days before the scheduled trial, that the 
matter had been taken out of the assignment. We next 
received, on March 31st, 1960, notice that the matter was 
again scheduled for trial today. Again I called to find out 
who it was in the State's Attorney's office to whom the 
matter had been assigned, and I called on Tuesday. The 
reason I didn't call sooner was that in discussing the matter 
with Mrs. Scagg in the State's Attorney's office, I was ad
vised that it would do me no good to call before Tuesday of 
the week in which the case was set for trial because it 
would not have been assigned, and there would be no one 
in the State's Attorney's office who would know about the 
matter. Again I called on Tuesday in order to t ry and 
apprise the State's Attorney of the fact that Mr. Lacey 
would not be present to the best of my knowledge, and 
at that time I first learned that Mr. Green was to handle 
the matter. I spoke to him and at that time he told m e 
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that he planned to file a new Information in the matter. 
Again we had made arrangements for trial today includ
ing the arrangements which Mr. Drew had to make to 
come from Washington, and all the other Defendants and 
our witnesses had to be apprised and notified that they 
should make arrangements to be here. I again, for the 
second time, had to issue summons for witnesses whom 
we wished to appear. All these arrangements were made, 
and at that late date we were told that there would be a 
new charge and a new Information that would be pro
duced at this time. Actually, the matter, as far as I know, 
it was not filed until Wednesday. It was first served on us 
by mail to Mr. Watts who only received it yesterday. 

Now, the position of the State's Attorney, when I spoke 
to him about the matter, was, "Well, you can get a post
ponement if you want, but we are certainly going to file 
the Information." And I spoke to Mr. Newell about it as 
well as to Mr. Green. Now, your Honor, the matter has been 
pending since September 6, 1959. We are ready for trial. 
We are ready for trial on the Information that has been 
pending since December of 1959. We respectfully submit 
that to attempt to, in effect, modify and alter the charges 
against the Defendant at so late a date before the trial de
nies us our right to a speedy trial on the charges as 
originally framed in Information Number 19767. Certainly 
in any civil case no plaintiff will be permitted to wait until 
two or three days before trial and amend its Declaration 
or Complaint, and I don't believe that the proceedings in a 
criminal matter should be any more lax than in a civil 
proceeding, and for those reasons I move that this Infor
mation be stricken because it will, in effect, achieve either 
a denial of our rights to a speedy trial or force us, in order 
to avoid all the dislocations of people's lives who are in
volved, to go to trial with so short, an unreasonably short 
notice of a new Information. 

(The Court) Well, does your motion imply that there are 
such differences in the initial and the second Criminal 
Information as to present the Defendants with difficulty 
with respect to the trial of both together? 
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(Mr. Murnaghan) Well, there is this difficulty, your 
Honor. The Information, the first Information charges acts 
on a public street. As to that, our proof will be simple. 
There was no activity of any kind in a public street. The 
new charge refers a little inartistically but I believe to 
activities at a place of public resort and amusement. Now, 
your Honor, the proof of whether that venue in which 
the alleged acts took place is or is not a public place of 
resort and amusement, is one which, frankly, investigation 
might disclose a number of things. 

(T. 9-10): 
(The Court) All right, what is the State's position on 

that? 

(Mr. Green) Well, I think basically, Mr. Murnaghan is 
being truthful. He did talk to me for about a minute, and 
I told him I would prefer to have Mr. Newell talk to him 
about the problem. Mr. Newell did tell him that the new 
Information would be filed. As for the service of the 
matter, I asked Mr. Leavy if he would come up to explain 
as to the service of the matter. I have no knowledge about 
the service of the papers. Quite frankly, the State feels 
that it would have to try the case on both Informations. 

(T. 18-67): 
TESTIMONY 

(Mr. Green) Officer Wood, take the stand, will you 
please. 

STANLEY M. WOOD, 
a witness called to testify in behalf of the State, was duly 
sworn and testified as follows: 

DIRECT EXAMINATION 

By Mr. Green: 

Q. Officer Wood, what is your occupation? A. At this 
particular time I was employed as a special police at the 
Gwynn Oak Park. 
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*Q. What is your general occupation? A. I work for 
Baltimore County. 

Q. Now, were you at Gwynn Oak Amusement Park on 
<or about Sunday, September 6, 1959? A. I was. 

(Q. And would you tell the Court please where that is 
located? A. Gwynn Oak Park is located on Gwynn Oak 
Avenue. 

Q. Is that in Baltimore County? A. Yes, sir. 

Q, Now, why were you .at Gwynn Oak Park cm that day? 
A. I was put there as a special officer hired by the Park. 

Q. Are you there on more than one occasion? A. Well, 
I work there part-time, I mean, Saturdays and Sundays I 
am there quite a .bit. 

Q. Now, Officer, on or about .'Sunday, September 6th, 
(did anything unusual occur at Gwynn Oak Park? A. Yes, 
;sir. 

Q. Would you tell the Court what happened, if any
thing? A, Well, at this particular time in this instance, I 
approached these four people setting there, and there was 
another gentleman with them. I think his name was Mr. 
Lacey, and they were standing about in the (center of the 
Park right, near the cafeteria and the miniature golf course. 
I approached themjmd foldjtoejrjj^ 
to^oT6iS,j5TdTwe ^^^yMIL^S^LJ^^-^SSS~SlS^Lh^SM 
to leave. 

Q. Now, you told who? A. I told the whole group which 
consisted of five. 

Q. Can you identify the people you told that to? A. 
Those four and Mr. Lacey who isn't here. 

Q. Do you know the names of these people? A. I know 
them indirectly, yes. 

•Q. Could you identify any of them today? A. I .can 
identify them by sight, yes, sir. 
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Q. By sight. Would you come over and tap on the 
shoulder the four people that you talked to? A. Which 
would be all four of them. 

(Mr. Green) As he touches you on the shoulder, would 
you rise, please, and give your name. 

(Mr. Murnaghan) Your Honor, I think we can waive 
this. 

(The Court) I beg your pardon? 

(Mr. Murnaghan) If your Honor please, I think we can 
waive this. I have no objection to having the record show 
that he is referring to the four Defendants. 

(The Court) Each of the four Defendants? 

(Mr. Murnaghan) Each of the four defendants. 

(The Court) You may return to the stand. 

(Mr. Green) Let the record so indicate. 

Q, Now, continue with your story, Officer. A. I asked 
them, and told them, we are very sorry but the Park was 
closed to colored, and that the colored people would have 
to leave the premises, and I got an answer from a Mr. 
Lacey that he was enjoying himself and he thought he 
would stay and look around. Again I requested them to 
leave the Park, and I think we can very clearly state they 
were asked about four or five times to leave the Park. 

Q. By you? A. By myself, yes, sir, which they refused 
to do, and being by myself, there was another Officer came 
up just about the same time. The crowd — it was a good-
sized crowd around, and when all this started, the crowd 
seemed to mill in and close in on us, so I asked for the 
assistance of the Baltimore County Police in ejecting them 
from the Park. 

Q. Now, let's go back to the Park. Describe the area in 
detail where these people were? A. Well, if you are 
familiar with the Park, it was right in front of the minia
ture golf course which goes downgrade towards the end of 
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"the Park. I'd say it was centrally located, the position that 
they were in. 

Q. What, if any, conversation did you have with any 
one individual here? A. Well, when I spoke, I spoke to 
them all as a group, not to any one individually. 

Q. Do you remember any remarks they made to you, 
if any? A. Well, their remarks were very polite. They 
were all very polite at that particular incident, but .Mr. 

enjoyjn^hmiseif^andh^jsiM^S^S^L^^S^J^^^^^^ 
a little bit more, and life, jrest, J;hey Just rjefiis£d^to_move 
;also. 

Q, You say you called for assistance, what do you mean 
by that? A. Well, I mean, for.help, to help to get them out 
of the Park. 

Q. Tell :exactly what happened? A. Well, :all right. 
Then, we asked them to move. I asked the colored people 
io leave first. When .they refu&ed <to leave, I asked the 
whole group to leave. Then the whole ; group refused .to 
leave, so then J .called fox .the .assistance and waited for 
the assistance of the .Police Officers that come down. When 
they come, we .tried to move them out of the Park, :and in 
-trying to move ,them out of '.the _Pa£k, we just -had -to pick 
them up and carry .them or anyway we .could get them 
out. 

Q. What do you mean you had to pick them up? A. 
Well, they just all joined arms and laid down on the 
ground. I mean, I know this one particular gentleman 
sitting right over on the end, I had him, and he just laid 
right down on the ; ground. 

Q. That is the gentleman on the far.right? A. Yes, 

v.Q. In the meantime, there were other people around, ]I 
assume? A. The crowd was milling around, and I got spit 
on two or three times and kicked once, and I don't remem
ber some of the remarks, but there was remarks passed 
from the crowd at us or at .them, I don't know which one 
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it was, but they weren't very kind remarks. The crowd 
seemed like it was very angry. 

Q. You say you got kicked? A. Well, I got kicked. I 
don't know who they were kicking at, but I sure got 
kicked. 

Q:. You mean, the crowd? A. Uh-huh, milling in. In 
other words, the crowd just closed in right around us, and 
you almost had to fight your way out of it. 

Q. You mean — you don't mean the Defendants, though? 
A. No. I mean the crowd that was in the Park at that 
particular time. 

Q. All right then, the Police, your assistance, came down, 
and what happened? You said you had to pick them up. 
A. Well, generally, I couldn't tell you. I was so busy hav
ing him and trying to protect both of us getting out of the 
Park, that I can only account really for what happened 
when I had him, and I think he will testify that we had 
quite a little bit of trouble getting to the head of the Park 
on account of the crowd. 

Q. What specifically did you observe about the four De
fendants, Mr. Wood? 

(Mr. Murnaghan) I will object to the question if we 
can't have something of a specific nature. The question 
seems to me to be irrelevant. He might have observed 
whether they were married or whether they weren't mar
ried or whether their hair was red. I think it should be 
directed to some specific point. 

(The Court) Well, overruled. I am afraid if more pointed 
questions were asked, it might be objectionable as a lead
ing question. 

(Mr. Green) Answer the question. 

A. Is that my personal opinion? 

(The Court) No, not your opinion. 

Q. What you observed. 
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(The Court) What you saw or heard. 

A. Well, what I saw and what I heard, that they were 
very determined that they were not going to leave the 
Park. 

Q. Why do you say that? A. Because — why do I say 
it? 

Q. Yes. A. Because when we asked them to move, they 
made no attempt to move whatsoever, and when we tried 
to eject them from the Park, they just all joined arms as 
one group, and we just had to push and shove and get them 
out anyway we possibly could, and the crowd, they were 
hollering remarks about different things, you know, and 
some of them said, "Kill them," "Lynch them," and we 
almost had quite a mob scene there. 

Q. Well, what did these people say to you, if anything? 
A. These people? 

Q. Yes. A. They never said a word to me except this 
one gentleman, when I had him, made a remark, when I 
had to let him rest a few minutes up towards the head 
of the Park, he looked up at the people and said something 
about, forgive him, he doesn't know what he is doing, and 
that is the only remark that he passed to me, and I don't 
know if he passed that to me, but he passed it to anybody 
in general. 

Q. Were any remarks made to other people in your pres
ence by any other member in your presence? A. There 
was one or two remarks made, but I can't recall them at 
this particular time because there was just so much tur
moil going on, and trying to get him out of the Park, that 
it was just for public safety's sake, we just had to get him 
out as quickly as possible. 

Q. Why do you say for public safety's sake? A. I don't 
know if you know how a crowd can react when it gets 
angry, but it was sure on a point where this crowd could 
have gotten out of control. 
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Q. Why? A. Well, it could have gotten out of controL 

(Mr. Murnaghan) Your Honor, I will object to this line 
because he is only speculating, he is not testifying. 

(Mr. Green) Well, he observed what happened. 

(The Court) Sustained. I will allow him to describe 
what he observed about the crowd, but I think the current 
question didn't quite call for that answer. 

Q. What did you observe about the crowd? A. Well, 
I observed this about the crowd. The crowd was at a point 
where either one way or the other it could be turned, could 
have been turned into a mob violence. 

(Mr. Murnaghan) I move to strike that answer as purely 
a conclusion. 

(The Court) I will strike that out as a conclusion. I will 
allow you to describe the crowd, what it looked like to you;, 
but the conclusions must be drawn by the Court. 

f~"A. Well, the crowd moved an very close to us. They was 
hollering, some of them were passing remarks into us, if I 

Jmay use this expression as, "Nigger lovers," "Lynch them,*' 
| and one or 'two times, maybe more, we were spit at. Now, 

1 don't know who the spit was meant; for, but I got it a 
couple of times, and one or two tried to kick. I got kicked 
one or two times, and what I am trying to put across is, 
the group or the mob that was there or the people were 
getting to a point where they could have been out of hand. 

Q. Well, was the spitting and kicking from the crowd or 
from the Defendants? A. From the crowd. 

Q. All right now, when you got them out, were taking 
them out of the Park, what actually happened there, If 
anything? A. Well, when we got them to the head of Ithe 
Park, the Police wagon was waiting there, and they were 
put in. I think your name is Drews, isn't it? Mr. Drews 
was put in the Police wagon, and I went in the wagon with 
him, and we set there a while until the others were 
brought up. 
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Q. Was there any conversation with the Defendants up 
there? A. None at all. 

Q, Did they make any comment at all to anybody in 
your presence? A. No. 

Q. What happened to them from there? A. And from 
there the group — the men was put in the Police wagon. 
They were taken to Woodlawn Police Station where the 
warrant was taken out for them. 

Q:. Were you there at the Police Station? A. I was. 

Q. Were any statements made in your presence by the 
Defendants there? A. No, sir. 

Qj. Any comments at all? A. No comments at all. 

Qj. And what happened after you were at the Station, 
did you stay there or did you leave? A. I stayed there 
until the warrant was taken out, and then I left. 

Q, Did you ever see them again after that? A. I saw 
them at the Woodlawn Police Station. We were supposed 
to have a hearing there. 

Q, Did you have any conversation with them there? A. 
Not a bit. 

(Mr. Green) Witness with you. 

CROSS EXAMINATION 

By Mr. Murnaghan: 

Q:. Who is your employer when you are working at 
Gwynn Oak Park? A, Mr. Price. 

Q. Who is Mr. Price? A. Mr. Price is sitting right there. •' <f 

Q, Has Mr. Price ever given you instructions about steps 
you are to take with regard to admitting or refusing ad
mission to the Park? A. The Park, I was told, was closed y 
to the colored people. 

Q, Who told you that? A. And we were not to allow 
them in there. 
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Q. Who told you this? A. Well, that was told to me 
when I first went there about six or seven years ago, that 
it was told by the management, I will put it that way. 

Q. And that was six or seven years before this occur
rence in September? A. No, that was told us every year. 

Q, When were you last told that prior to the occasion 
which you have described in your testimony? 

(Mr. Green) Objection. 

(The Court) Overruled. 

A. Well, I can't give you an exact date. 

(Mr. Newell) Could the State be heard on that? 

(The Court) Yes. 

(Mr. Newell) The only reason I object, if the Court 
pleases, is because, as I understand it, the Defendants are 
charged with acting disorderly, and I don't see where the 
relevancy of what an employer told an employee has to 
do with the Defendants themselves acting disorderly. 

(The Court) Your associate thought there was relevance 
because the subject was brought up on direct testimony 
by the witness. 

(Mr. Newell) Well, I didn't hear that, sir. The question 
when it first came in, that is the first time I have heard it. 
I was here since the beginning of the case, and I didn't 
hear that. 

(The Court) It was developed— 

(Mr. Newell) But I— 

(The Court) —in the course of the direct testimony. 
Overruled. 

(Mr. Newell) All right, sir, I will withdraw the motion. 

Q. When was the last time prior to the event in Sep
tember of 1959 that you have described in your testimony 
that you were given instructions as to admission or ex
clusion of people from the Park? A. I would say that Mr. 
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Stewart, who is the Manager of the Park, gave me those 
instructions at the beginning of the year which is the be
ginning of their season. 

Q. And when was that? A. I will say May, June of 
'59. 

Q, When did you first become aware that the Defend
ants were on the premises at Gwynn Oak Park? A. You 
mean, the time? 

Q. That's right. A. It was approximately about 3:15, 
3:30, something like that, maybe closer to 3 o'clock. ^ 

Q, Did you learn that by personal observation or were i 
you told? A. No, sir, I learned that by merely patrolling 
the grounds, j 

Q:. Where did you first see them? A. Right in front of « 
the miniature golf course in the center of the Park, about / 
the center of the Park. ! 

•1 

Q. Was there any special observation or ceremony going ;i 
on at Gwynn Oak Park that day? A. Well, there is a { 
usual affair that goes on every year. \ 

Q. And does it have a particular name? A. All Nations ; 
Day. j 

Q:. Have you any idea of what the number of persons \ 
on the Park grounds was at the time you first observed the j 
four Defendants? A. No, sir, I wouldn't even attempt to 
guess. 

Q. Now, when you saw them, were they surrounded by 
a crowd? A. No, they had a good deal of room around 
them at that particular time. They seemed to be standing 
quite to themselves. 

Q. Now, you stated that you communicated with the 
Baltimore County Police. How did you communicate with 
them? A. Officer Shuman, I sent him to the head of the 
Park to ask assistance, and the Police were out at the 
head of the Park. 
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Q. And who was Officer Shuman? A. He is a Special 
Police Officer at Gwynn Oak Park. 

Q. Is he here today? A. No, sir, he is not. 

Q. Is he still in the employ of the Park? A. Yes, sir. 

Q. Now, you sent him for assistance, and the Police 
arrived. Who were the Police that did arrive? A. Well, I 
know Officer, this Officer setting right here was one of 
them, and I don't know — I wouldn't even attempt to guess 
except it was more than two or three. 

Q. There were more than two or three? A. About four. 

Q. When they arrived, what happened? A. Then we 
tried to move the group out of the Park. 

Q. Did you— 

Q. (The Court) Well, what do you mean by that? A. 
Well, we asked them to leave, sir, and they wouldn't leave, 
so then we just started to pick them up by their arms and 
carry them. 

Q. Now, did you and the Police begin to try and move 
the Defendants as soon as the Police arrived? A. No. They 
were asked to leave the Park by the Baltimore County 
Police also on maybe two or three occasions. I don't know 
exactly how many times. 

Q, How long a time transpired between the arrival of 
the Police and the attempts that you have referred to to 
remove them? A. About 10 or 15 minutes. 

Q. Now, when you first approached, as you individually 
first approached the Defendants, you said that there was 
no crowd. When did the crowd around them, when did 
the crowd first begin to congregate? A. Well, when I say 
there wasn't any crowd around them, I mean there was the 
usual amount of people around, but not insofar as when I 
say crowds, I mean they weren't attracted to this specific 
spot at that particular time. 
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Q. The people that you referred to who were around 
were pursuing their own interests? A. That's correct, yes. 

Q. They weren't directed, their attention was not di
rected to these particular Defendants? A. That is correct. 

Q. When did the crowd, which was interested in these 
particular Defendants, or yourself or the focal point that 
you provided, when did that crowd first begin to congre
gate? A. I think they began to congregate around the 
people when I asked them to move, just slightly after 
maybe the second or third time I asked them to move out 
of the Park. 

Q. What are the instructions with regard to removal 
of persons from the Park? You have referred to instruc
tions to remove or not to permit colored people on the 
ground. Do you have instructions with regard to anyone 
else? A. No, sir. 

Q. But you testified that subsequently you requested all 
five of the people that you found there to leave, did you 
not? A. That is quite right. 

Q. But the only instructions you had was to ask colored 
people to leave? A. That's correct. 

Q;. Did you make any endeavor to cause the people that 
you described as spitting and as making rude remarks to 
desist from what they were doing? A. Very definitely. 

Q. What did you do? A. I asked them to stand back, 
give us room so we could get out up to the head of the 
Park. 

Q, Did you ask any of them to leave the Park? A. At 
that particular time I had my hands full. 

Q. Just answer the question. A. No. 

Q. Now, when you and the Police endeavored to remove 
the Defendants you referred to the fact that they locked 
their arms together. Did they make any active resistance 
to whatever steps you took? A. The resistance that they" 
offered was merely of collapsing and laying down, and I 
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can only say for Mr. Drews. I had Mr. Drews:, and we had 
to carry him. I say we, we had to carry him clean to the 
head of the Park. He made no attempt whatsoever to 
walk. 

(Mr. Murnaghan) That's all. 

(Mr. Newell) Thank you very much. Step down. Officer 
Newman. 

FREDERICK NEWMAN, 

a witness called to testify in behalf of the State, was duly 
sworn and testified as follows: 

DIRECT EXAMINATION 

By Mr. Newell: 

Q. You are a member of the Baltimore County Police 
Department? A. That is correct. 

Q. And I believe you are attached to the Woodlawn 
Station, is that correct, sir? A. Yes, sir. 

Q. Were you on duty on the 6th of September, 1959? 
A. Yes, sir. 

Q. And did you have occasion to visit the Gwynn Oak 
Park Amusement— A. I did. 

Q. You did? A. Yes. 

Q. Would you tell the Court about what time you ar
rived at the Amusement Park and on what occasion were 
you there? A. I guess we were down the Park maybe 1, 
1:30 or something like that, and we was right out in front 
of the Park up there by the parking lot. 

Q. (The Court) That was shortly after midday? A. Yes, 
sir, and just as we were around in front of the Park there 
when some — it was Officer Shuman who was the Special 
Officer at the Park — came up and said, "We need some 
assistance down at the Park." He said they had a dis
orderly crowd, so myself and another Officer went down 
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there, and it was five people in the group down there. This 
Officer Wood stated he wanted them out of the Park, and 
they wouldn't leave. I asked them to leave the Park, and 
they still refused to leave. 

Q. Do you see the people who refused to leave in Court 
today? A. I do. 

Q. Point them out, please? A. The four over there. 

Q. Let the record indicate the Defendants. Did you have 
any conversation with them? A. I did. 

Q. What was your conversation? A. I asked them to J 
leave the Park. They wasn't allowed in the Park, the I 
colored wasn't. The white, I believe, I stated they could 
stay. ^ 

Ql. Did they say anything to you? A. They just refused \ 
to leave. -^ 

Q. Did they give you an explanation for refusing? A, 
They figured it was a public park, and they had a right 
there. 

(Mr. Murnaghan) Well now, if your Honor please, I will 
object to the answer. 

(The Court) I will strike it out, at least until it is de
veloped as something other than a conclusion. 

Q. Yes, sir. What did they say to you; don't tell us what 
you thought, just what they said? 

(Mr. Murnaghan) If your Honor please, I don't think he 
can answer the question because they can say anything. 
I think unless he refers to each individual and what he or 
she may have said— 

(Mr. Newell) We will get to that. 

Q. (The Court) What, if anything, did anyone of the 
Defendants say? A. That they didn't feel that they had 
to leave the Park. 
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Q. (The Court) And who made that statement? A. I 
couldn't say which one, sir. 

Q. Do you know whether it was, the person who said it, 
was one of the group of the Defendants here today? A. It 
could have been, yes, sir. 

Q. (The Court) What do you mean by that? A. Well, 
Mr. Lacey is not here. Like I say, I don't know which one 
it was. If I had all five of them here, then it would have 
to be one of them would have had to have said it, but Mr. 
Lacey is not here, and I couldn't say which one. 

Q. Would you lean up closer to the microphone; we're 
having a hard time hearing what you said. Did you have 
any further conversation there at the Park other than 
that? A. No other than that I asked them to move, get 
out of the Park. 

Q. What did you do? A. I told them they had to get out 
of the Park or get locked up. 

Q!. And what did they say to that? A. They still re
fused to move. 

Q. What, if anything, did they do after you had advised 
them to leave or you would lock them up? A. They didn't 
do anything, they just stood there. 

Q. What did you do then? A. Then I sent someone up 
to Mr. Price's office to find out if he would get a warrant 
for them for disorderly conduct. 

Q. And what is the next thing that you did? A. We 
waited around maybe 10, 15 minutes until we got back the 
answer, and he stated he wanted them out of the Park. 

«—«—Q.. Then what did you do then? A. So then I told them 
to get — they'd have another choice of getting out of the 
Park or getting locked up. They still refused to leave, so 
I placed my hand on one of them, and told them they were 
all under arrest, at which time they all locked their arms 
and just dropped on the ground. 
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Q. What did you say to them when they dropped on the 
ground? A. I just told them they were under arrest. 

Q. I can't hear you, sir. A. The girls, I think, broke 
loose when the fellows dropped to the ground. 

Q. Yes. A. And I proceeded to take them up to the 
head of the Park. 

Q. And were they on the ground when you left the scene, 
still on the ground? A. Yes, they were. 

Q. And can you tell the Court and point out which two 
were on the ground at that time? A. That would be the 
two males. 

Q. The two males. Point them out, please. A. That 
would be Mr. Drews on the end and Mr. Sheeham. 

Q. Let the record indicate Drews and Sheeham, the 
Defendants. And how were they on the ground, can you 
describe their position? A. Somebody laying on the 
ground, that's all I can tell you. 

Q. Straightened out? A. No, just fell down like they 
was just fainted or something like that. 

Q. Well, were they in a sitting position or kneeling 
position or, describe the position? A. Laying down. 

Q. Straight out? A. You might say straight out, yes, sir. 

Q. When you— 

(Mr. Murnaghan) What did you say ? 

Q. Tell us what you mean. A. You are either sitting 
or you are lying. If you are sitting, you are not lying down. 

Q. (The Court) What were they doing? A. Just laying 
there. 

Q. (The Court) Laying? A. Just laying there. 

Q. (The Court) Not sitting? A. No, not sitting. 

(The Court) All right. 
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Q. When you took the two women, where did you go? 
A. I had went up on the front parking lot and placed them 
in the police car. 

Q. All right, then what did you do? A. Just sat around 
and waited until they brought the other three up. 

Q. Did you have any conversation with the two women 
as you were going up to the police car? A. I did not. 

Q. Did they have any conversation with you, say any
thing? A. I don't believe so, no, sir. I don't recall. 

Q. (The Court) Did I understand that the women did 
not lie down? A. They were half, just halfway down. 
They broke loose as they were falling down; as the male 
fell down, the women, I believe, broke loose. 

Q. (The Court) When you say— A. They didn't go all 
the way to the ground. 

Q. (The Court) What did they do then? A. They tried 
to pull away, but then I believe I put the handcuffs on 
the colored girl, and she was in turn holding on to the 
white girl, and I proceeded to go up through the crowd 
to the head of the Park. 

Q. Now, at the time when all this was going on, did a 
crowd gather? A. The crowd had already been there when 
I got there. 

Q. And did you accompany the Defendants to the Police 
Station after they were all brought up to the police car? 
A. I brought the two women up in one of the police cars. 
The three males were brought up in the wagon. 

Q. Did you have any conversation with, them on the way 
to the Police Station? A. I don't believe so, no, sir. I don't 
recall. 

Q. They never said anything to you? A. I don't think 
so, no, sir. 

Q. Was there any conversation with them when you 
arrived at the Police Station? A. Other than that they 
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was locked up and arrested for disorderly conduct in 
Gwynn Oak Park. 

(The Court) Repeat that last question and answer. 

(Whereupon the reporter read back the last question and 
answer.) 

Q. (The Court) Who made that statement? A. I did, 
sir. 

Q. And what was the name of the Officer who was with 
you at the time? A. Corporal Reese. 

(Mr. Newell) All right, witness with you. 

CROSS EXAMINATION 

By Mr. Murnaghan: 

Q. Is Corporal Reese still a member of the Baltimore 
County Police Department? A. Yes, sir. 

Q. Is he in Court today? A. No, he is not. 

Q. You testified that when you arrived on the scene, 
there already was a crowd. Can you describe the crowd? 
How large was the crowd? A. Well, they had a right 
crowdy day there. There was just more or less elbow room 
when you walked anywhere in the Park, more or less. 

Q. This was the time that you arrived in response to the 
request for aid from the Park Police? A. Yes, sir. 

Q. Did you observe any actions of the crowd directed 
towards the Defendants? A. They were making remarks 
like they wanted to go and grab the Defendants or some
thing like that. 

Q. Did they make any overt acts towards the Defend
ants? A. They stated closing in a little bit. 

Q. What did you do when that happened? A. Just asked 
them to step back, and we started — I took the two girls 
through the crowd, and went up to the head of the Park. 
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Q. You asked Mr. Price for some advice, did you not? 
What was it you asked Mr. Price? A. I sent someone up 

' * to ask Mr. Price if he wanted them out of the Park, if he 
would obtain a warrant for them. 

Q. Did you ask him the same question with respect to 
the people in the crowd who were making remarks and 
making gestures towards the Defendants? A. I did not. r Q. Who was it that you sent to Mr. Price? A. I believe 
it was Special Officer Shuman. 

Q. And what answer did the Officer bring from Mr. 
Price? A. He said he wanted them out of the Park; if 
they had to be locked up, that is the way they would get 
out of the Park. 

Q. When you sent your emissary to Mr. Price, did you 
specify all, or any particular persons that the inquiry was 
directed towards or what was exactly the extent of your 
request of Mr. Price? A. I just assumed Mr. Price knew 
who was in the Park there because they are the ones that 
called us. We didn't go there without a call, and I assumed 
that one of the Special Officers told him what the story 
was down there. 

Q. Now, when the Officer came back, what did he say 
to you? A. He said he wanted them out of the Park; if 
we had to lock them up, he wanted them out of the Park. 

Q. Did he just say, "them"? A. That's right. 

Q. And you are not sure whether he was referring to 
the five Defendants or people in the crowd? A. They are 
the only ones that were acting disorderly. 

Q. (The Court) Who was the only one acting disorderly ? 
A. The Defendants over here. 

Q. (The Court) What do you mean by that? A. By re
fusing to leave the Park? 

e Court) Was that the act that you consider dis-
A. It was disorderly when they dropped on the 

ground, as far as I was concerned, and refused to leave 
the Park. 

Q. 
orderly? 
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Q. Now, the dropping on the ground occurred only after 
you arrested them, did it not? A. That's correct. 

Q. Now, Officer, you could have arrested them yourself if 
you had concluded that they were acting disorderly, could 
you not? A. On a public place like that, we don't usually. 
We let the owner obtain the warrant. 

(Mr. Murnaghan) I move that answer be stricken as 
being unresponsive, particularly as to the nature of the 
Park. 

(The Court) Repeat the question. 

(Whereupon the reporter read back the last question.) 

(The Court) I will strike it. 

A. I would not have. 

Q. (The Court) Why do you say that? A. Because it 
is not on a public highway or street. 

Q. (The Court) Well, when was the warrant obtained? 
A. After we took them up to the Station. 

Q. Now— 

(The Court) All right. 

Q. Officer, you testified that you placed handcuffs on 
one of the Defendants? A. Yes, sir. 

Q. Which one of the Defendants was that? A. I said I 
believed it was the colored girl, I'm not sure. 

Q. By that do you mean Juretha Joyner? A. That's cor
rect. 

Q. Now, Officer, do you always place handcuffs on per
sons whom you have arrested? A. When I have a little 
trouble getting them through the Park or any — when I 
have a little trouble with them, yes. 

Q. What trouble did you have with Juretha Joyner? A. 
By refusing to leave. 
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Q. Did you place handcuffs on any of the other Defend
ants? A. No, I don't recall. 

Q. Did you or did you not? A. No, sir. 

Q. Now, did the two female Defendants leave the Parkr 
did they leave under their own power? A. I had to pull 
them through the crowd. 

Q. They walked out? A. They walked out, but I had to 
pull them through. 

Q. (The Court) Why did you have to pull them 
through? A. Because they didn't want to leave volun
tarily. 

Q. They came when you pulled? A. They did, yes, sir. 

(Mr. Murnaghan) That's all. 

REDIRECT EXAMINATION 

By Mr. Newell: 

Q. Officer, you say that you placed them under arrest, 
and you placed your hand on one of the Defendants' at that 
time? A, I did. 

Q. Which one was that, Officer? A. I believe it was Mr. 
Drews, I'm not sure. 

Q. As you were doing that, what did the other Defend
ants do? A. They started, began — that is when they 
locked arms and dropped to the ground. 

Q. And did you arrest the other Defendants as a result 
of that? A. I told them they were all under arrest, but 
then as they dropped to the ground, the two girls broke 
loose and I taken them, walked them through the crowd 
to the head of the Park, and Corporal Reese was there. I 
couldn't tell you how they got out of the Park. 

(Mr. Newell) All right, thank you very much. 
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RECROSS EXAMINATION 

By Mr. Murnaghan: 

Q. One more question, Officer. You talk about breaking 
loose. Do you mean they simply separated their arms from 
one another, from the link of their arms one to the other? 
They had their arms linked with one of the boys, and they 
simply separated their arms. A. I'd say they got pulled 
apart from the one falling and the other one more or less 
not falling. 

(Mr. Murnaghan) That's all, your Honor. 

(The Court) Just a few moments ago you used the ex
pression that you told them they were all under arrest, and 
I am not sure that I am. clear in my mind as to when you 
told them that. 

A. I give them the choice that the whites could stay in 
the Park, but the colored would have to leave, but one 
wouldn't do anything without the other, so as a whole 
they all refused to leave, and at which time they were 
told that they were under arrest. That was after we got 
the authority from Mr. Price that he wanted them out 
of the Park even if they had to be arrested. 

Q. (The Court) But that statement by you actually took 
place sometime before some of the Defendants dropped 
to the ground? A. Just prior, just before, just before. 

(The Court) All right. 

(Mr. Newell) Thank you, Officer, step down. Mr. Price. 

ARTHUR B. PRICE, JR., 

a witness called to testify in behalf of the State, was duly 
sworn and testified as follows: 

DIRECT EXAMINATION 

By Mr. Newell: 

Q. Mr. Price where do you live, sir? A. In Randalls-
town. 
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Q. And what is your occupation, Mr. Price? A. I am 
one of the owners of Gwynn Oak Park. 

Q. Mr. Price, were you at your Park on the 6th of Sep
tember of 1959? A. Yes, sir. 

Q. And the property, I believe, it is the Gwynn Oak 
Park, Incorporated, is that correct? A. That's right. 

Q. Gwynn Oak Park and Amusement? A. That's right. 

Q. And in what capacity do you serve in that corporation, 
sir? A. I am Executive Vice-President and Treasurer, and 
one of the Managers. 

Q. Now, directing your attention to the 6th of Septem
ber of 1959, sir, did you have occasion to see the four De
fendants in Court today at your Park? A. I believe so, yes. 
I think I recognize each. 

Q. What were they doing when you saw them, Mr. 
Price? A. They were in the Park attempting to stay there, 
and apparently, ostensibly to enjoy the Park. 

Q. And did you observe anything else of them when you 
saw them, sir? A. When I was told that their— 

Q. Now, don't tell us — you can't tell what you were 
told, only what you observed. A. I saw them there. 

Q. What were they doing? A. I issued an order — I 
saw them there after I had issued an order that the 
colored folks were to be removed. 

Q. And what did they do when you saw them."? A. They 
resisted removal. 

(Mr. Murnaghan) I will move to— 

Q. Now— 

(Mr. Murnaghan) Just a moment. I move to strike the 
answer. 

(The Court) Well, I will allow it in subject to exception. 
You understand, Mr. Price, that you are to testify as to 
what you personally observed? A. Yes, sir. 
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(The Court) Not what you heard. 

A. Yes, sir. 

(The Court) All right. Now, bearing that in mind, do 
you intend that answer to stand? Repeat the answer. 

(Whereupon the reporter read back the last answer.) 

A. Yes, that answer can stand. 

Q. Did you tell them— 

(Mr. Murnaghan) Your Honor, I still would move to 
strike the answer on the ground that it embodies only a 
conclusion and not a description of fact. 

(The Court) Well, I will overrule the objection and 
leave it in subject to exception, but will ask the question 
immediately, what do you mean by that? 

Q. What do you mean by that, Mr. Price? A. The 
Special Officers reported to us— 

(Mr. Watts) Objection. 

A. —that these folks were in the Park. 

Q. Wait a minute. 

Q. (The Court) You can't tell what the Special Officer 
reported to you because that would be hearsay. What did 
you observe thereafter? A. I observed the folks were not 
leaving as it was our desire. 

Q. Now, what did you say to them, sir, to the Defend
ants, the four Defendants? What did you say to them? A. 
Actually, I asked them, I stated that if they would see 
fit to move along peaceably and go without any problem, 
we had no desire to have them arrested. 

Q. All right now, what did they do after you advised 
them of that? A. This just— 

(The Court) Do I understand— 

A. They refused to do it. 
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Q. (The Court) You advised them of that? A. Yes, sir. 

Q. (The Court) You were present? A. Yes, sir. 

(The Court) All right. 

Q. And what did they do after that, after you advised 
them of that? A. They would not go. 

Q. And why do you say that they would not go? A. 
We asked for an answer. They would not give us an answer 
in the affirmative. 

Q. What did they do? A. They would not answer in a 
way that we wanted to hear. 

Q. How did they answer? A. They wouldn't answer. 

Q. You mean, they remained mute? A. That's right. 

Q. Said nothing? A. That's right, just about. 

Q. What did you do after they remained mute; what 
did you do then to them? Did you say anything to them? 
A. No. I said I have one alternative, and we must have 
you removed. 

Q. And was that before the Officer placed his hand on 
one of the Defendants' arm? A. I am not sure of that. 

Q. Well, I will ask you this. Do you know whether or 
not they were— A. Because we had already said that we 
would arrest them. We had already told the Officer to tell 
the County Police that we would arrest them if— 

Q:. If they didn't leave? A. That's right. 

Q. At the time you were there, though, and when you 
had this conversation yourself with them, were they at 
that time, from your observation, placed under arrest? 
A. Yes. 

Q. Was that prior to your conversation with them or 
subsequent? A. Subsequent. 

Q. They were already under arrest? A. No, they were 
not. 
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Q. Well, that is what I am asking you. A. They were 
arrested immediately after. 

Q. After you advised them to leave? A. That's right. 

Q. All right, then what happened? They stood mute, 
and then what did you observe that followed? A. They 
continued to resist not only our own Officers, but the 
Officers of the County. 

Q. Well now, you say— 

(Mr. Murnaghan) Just a moment. 

(Mr. Newell) I will follow it up. 

Q. You said they resisted, in what way? How can you 
say that? A. They wouldn't move. There was a problem 
getting them up the hill, actually. 

Q. Well then, what did you observe happen after that? 
A. Very little. There was a terrible crowd and a very big 
crowd, actually. 

Q. Well, was anything said by the Defendants while 
they were in the process of being moved? A. I heard very 
little, almost nothing, from the Defendants. 

Q. What did you do after that? A. I knew that they 
would have to swear a warrant, and I accompanied Mr. 
Woods to the Woodlawn Police Station, and he swore a 
warrant out with our permission, that we were making the 
charge. 

Q. You charged them with disturbing the peace, is that 
correct? A. That is correct. 

Q. Were they disturbing the peace at the Park before 
you arrived at the Woodlawn Police Station? 

(Mr. Murnaghan) I will object to the question as calling 
for a conclusion. 

(The Court) Sustained. 

Q. Let me ask you this, Mr. Price. From your observa
tion at the time this all occurred and while the Defendants 
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were on your Park, what, if anything, did the crowd do-
that were observing what was going on? A. Well, I saw 
that the crowd was becoming quite unruly on my way. 

Q. You say unruly. Tell us what you mean by that? 
Tell us what you observed. A. By crowding and calling 
names, and they were stirring and milling about in what 
appeared — and this may be an opinion — to be in a riotous 
fashion. 

(Mr. Murnaghan) I object, and move to strike. 

(The Court) I will strike the last phrase. 

Q. Were the Defendants making any comments in reply 
to these remarks? A. I didn't get that close to them. There 
was one conversation where I thought that one of the 
Defendants— 

(Mr. Murnaghan) I don't want to hear— 

A. I'm not sure. Perhaps I'd better answer it that way. 

(Mr. Newell) Witness with you. 

CROSS EXAMINATION 

By Mr. Murnaghan: 

Q. Are you a stockholder in Gwynn Oak Park, Incorpo
rated? A. Yes. 

(Mr. Newell) Objection. 

(The Court) Sustained. 

Q. Are there other stockholders than yourself in Gwynn 
Oak Park? 

(Mr. Newell) Objection. 

(The Court) Sustained. 

Q. Gwynn Oak Park, Incorporated, is a stock corpora
tion? 

(Mr. Newell) Objection. 
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(The Court) Overruled. 

A, Yes, it is. 

Q;. Were you present at the time that the Defendants 
were arrested, Mr. Price? A. Yes, sir. 

Q. Did you have any conversation with Officer Newman 
at the time? A. Well, there are two Officer Newmans, I'd 
say one is a Special Officer. 

Q. You saw the one who testified here today? A. Yes, 
sir. 

Q. The County Police Officer. Did you have any conver
sation with him — you were present when they arrested 
the Defendants, Did you have any conversation with him 
prior to the arrest? A. I don't remember a specific con
versation I had with him. 

Q. Did you speak to any of the County Police concerning 
the activities of the crowd that you have described? A. I 
may have. 

Q. Did you ask the Police to take any action against 
the crowd? A. Yes, I think I was present at the time that 
the arrest was made, and it was on our order that it be so. 

(Mr. Murnaghan) I point out that the answer is not 
responsive to the question. 

Q. I asked you whether you requested the Police to take 
any action against the members of the crowd? A. No, I 
did not. 

(Mr. Murnaghan) No further questions. 

(Mr. Green) No further questions, Mr. Price. That's the 
State's case, if the Court please. 

(Mr. Murnaghan) If your Honor please, I'd like to move 
for a directed verdict in all cases on two specific grounds. 

^: ^ ^ t ^ ^ ;J; 
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MEMORANDUM OPINION* 

(Filed May 6, 1960) 

The facts of the case are not in serious dispute. On 
Sunday, September 6, 1959, at the Gwynn Oak Amusement 
Park, located in Baltimore County, "All Nations Day" was 
being celebrated. It was a "right crowdy day * * * . There 
was just more or less elbow room when you walked any
where in the park." (Tr. 48) The Park is privately owned 
by a corporation, known as Gwynn Oak, Incorporated. 
There is no evidence that there was any sign or signs to 
indicate that any particular segment of the population 
would not be welcome, so that for the purpose of this case 
it is assumed by the Court that there were no such signs. 

At about 3 o'clock in the afternoon, a special officer em
ployed by Gwynn Oak Park, Incorporated observed five 
persons in approximately the center of the Park, near 
the cafeteria and miniature golf course. This employee 
approached the group, consisting of three white and two 
colored persons, and advised them that the Park was closed 
to colored people, and that the colored people would have 
to leave (Tr. 19). It was explained that the management 
of the Park had a policy opposing the use of the Park by 
colored persons. The request that the colored persons leave 
was repeated four or five times (Tr. 21). All five persons 
were very polite (Tr. 22), but, in response to the request 
that they leave, one of the members of the group stated 
that he was enjoying himself, and that he thought he would 
stay and look around. The first request to leave was di
rected to the two colored people, but when they refused 
to leave the whole group of five persons was asked to go, 
but all refused (Tr. 22). 

There was no crowd surrounding the group at the time 
of the initial observation by the special officer, but the 
crowd began to congregate after the five persons were 
asked to leave the Park by the special officer (Tr. 37). The 
special officer sought the assistance of the Baltimore County 
Police, who were stationed at the entrance to the Park, 
after first confirming with the management of the latter's 
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desire to forbid the continued presence of colored persons 
upon the property. Upon such confirmation, the Baltimore 
County Police were summoned to the area where the five 
persons were and by the time of the arrival of the Balti
more County Police a crowd had gathered (Tr. 47). The 
Baltimore County Police requested the group of five per
sons to leave the Park two or three times before the arrest 
(Tr. 35). The period of time between the time of the 
initial request to leave and the time of actual arrest cov
ered a period of about ten or fifteen minutes (Tr. 36). 

Prior to the actual arrest, a good sized crowd gathered 
around and seemed to mill in and close in on the group 
and the police. The crowd was milling around and seemed 
very angry (Tr. 23), and seemed at the point where it 
would get out of control and become a mob scene (Tr. 26 
and 27). -

In spite of the requests by the employee of the manage
ment and the two or three requests by Baltimore County 
Police that the group leave the Park, the five persons stead
fastly refused to move. They were thereupon placed under 
arrest and at that time joined their arms together. Two 
men in the group dropped to the ground in a prone or semi-
prone position. All were escorted from the premises by 
the police with a degree of resistance. The resistance took 
the form in two instances of requiring the police physically 
to carry them; the resistance as to the other three took the 
form of merely holding back as they were being walked 
out of the Park. 

On these facts the State has elected to bring this prosecu
tion by way of criminal information on the statutory charge 
of disturbing the peace under Article 27, Section 123. 

The reasonable inference exists that the group was not 
aware that the management had adopted a policy of bar
ring persons because of color at the time of their entry 
upon the property. The evidence is clear, however, that 
this management policy became known to the accused 
through statements to them by an employee of the cor-
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poration, and by the Baltimore County Police, before the 
arrest was made. 

The first question which arises in the case is the ques
tion whether an owner of private property to which sub
stantial numbers of persons are invited has any right to 
discriminate with respect to persons invited thereon, that 
is to say, whether such owner may exercise his own arbi
trary freedom of selection in determining who will be ad
mitted to and who will be permitted to remain upon his 
property under circumstances where such private property 
is being used as a place of resort or amusement. This ques
tion has been clearly answered in the affirmative by the 
authorities. In Madden v. Queens County Jockey Club, 72 
N.E, 2d 697 (Court of Appeals of New York), it was said at 
Page 698: 

"At common law a person engaged in a public call
ing, such as innkeeper or common carrier, was held to 
be under a duty to the general public and was obliged 
to serve, without discrimination, all who sought serv
ice. * * * On the other hand, proprietors of private en
terprises, such as places of amusement and resort, were 
under no such obligation, enjoying an absolute power 
to serve when they pleased. * * * 

"The common-law power of exclusion, noted above, 
continues until changed by legislative enactment." 

The ruling therein announced was precisely adopted in 
the case of Greenfeld v]. Maryland Jockey Club, 190' Md. 96, 
the Court of Appeals, stating at Page 102 of its opinion 
that: 

"The rule that, except in cases of common carriers, 
innkeepers and similar public callings, one may choose 
his customers is not archaic." 

The Court of Appeals also carefully pointed out in the 
Greenfeld case that the rule of the common law is not 
altered even in the case of a corporation licensed by the 
State of Maryland. The doctrine of the Madden and Green
feld cases, supra, announced as existing under the common 
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law, has been held valid, even where the discrimination 
was because of race or color. See Williams v. Howard 
Johnson Restaurant, 268 F 2d 845 (restaurant) (CCA 4th) ; 
Slack v. Atlantic White Tower Systems, Inc., No. 11073 
U.S.D.C. for the District of Maryland, Thomsen, J. (restau
rant) ; Hockley v. Art Builders, Inc., et al (U.S.D.C. for the 
District of Maryland, D.R. January 16, 1960 (real estate 
development)). 

The right of an owner of property arbitrarily to restrict 
its use to invitees of his selection is the established law 
of Maryland. Changes in the rule of law conferring that 
right are for the legislative and not the judicial branch 
of government. 

The question next arises as to whether or not the State 
has proved its case under the criminal information on 
which it elected to proceed. It is a fundamental of our law 
that the burden rests upon the State to establish guilt 
beyond a reasonable doubt and to a moral certainty, and 
this requirement extends to every element of the crime 
charged. Basically, therefore, consideration must be given 
to a determination of two questions: (1) Has the State 
proved beyond a reasonable doubt that the Defendants 
were acting in a disorderly manner to the disturbance of 
the public peace? (3) If the answer to the first question 
is in the affirmative, has the State proved beyond a reason
able doubt that such actions occurred at a place of public 
resort or amusement? 

As to the first question—an able discussion of whether 
a refusal to comply with directions given by a police officer 
could be held to be disorderly conduct appears in the case 
of People v. Arko, 199 N.Y.S, 402, in which it was said at 
page 405: 

"At times even a mere refusal to comply with the 
directions of a policeman, who may act in an arbitrary 
and unjustifiable way, does not constitute 'disorderly 
conduct'. Mere disobedience of an officer is not always 
an offense punishable by law, any more than his com
mand is not always the law. There must be, upon the 
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whole case, something more than a mere whimsical 
or capricious judgment on the part of the public au
thorities. * * * The case must present proof of some 
definite and unmistakable misbehavior, which might 
stir if allowed to go unchecked, the public to anger or 
invite dispute, or bring about a condition of unrest and 
create a disturbance." 

In the case of People v. Nixon, 161 N.E. 463 (N.Y.), it was 
said at page 466: 

"Police officers are guardians of the public order. 
Their duty is not merely to arrest offenders, but to 
protect persons from threatened wrong and to pre
vent disorder. In the performance of their duties they 
may give reasonable directions." 

In the case of People v. Galpern, 181 N.E. 572 (N.Y.), it 
was said at Page 572: 

"Failure, even though conscientious, to obey direc
tions of a police officer, not exceeding his authority, 
may interfere with the public order and lead to a 
breach of the peace." 

And, at Page 574, went on to say: 

"A refusal to obey (a police order to leave) can be 
justified only where the circumstances show con
clusively that the police officer's direction was purely 
arbitrary and not calculated in any way to promote 
the public order." 

The facts and circumstances hereinbefore stated offer 
clear and convincing proof that public disorder reasonably 
could be expected to follow if the five persons remained in 
the Park. The order of the police to leave, therefore, was 
not arbitrary. The refusal of the Defendants to leave upon 
request of the police, under the circumstances described 
in the evidence, constituted acting in a disorderly manner 
to the disturbance of the public peace. 

We pass then to the second question: Did such action 
occur at a place of public resort or amusement? This in-
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volves a determination of the legislative meaning of the 
expression "place of public resort or amusement". If the 
legislative intent was that the words were intended to apply 
only to publicly owned places of resort or amusement, then, 
manifestly, the testimony would not support a conviction 
here. By the same token, if the expression was intended 
to apply only to places in which all members of the public 
without exception were authorized or permitted to con
gregate, again there would be no evidence to support con
viction here. On the other hand, if the reasonable intent 
and purpose of the quoted phrase was to prohibit disorderly 
conduct in a place where some segment of the public habit
ually gathers and congregates, the evidence would clearly 
justify a conviction. 

The first suggested interpretation of the words must be 
rejected, because of the fact that the same statute uses 
the term "public worship", and this fact utterly destroys 
a contention that the word "public" has a connotation of 
public ownership because of our constitutional separation 
of church and state. 

The second suggested interpretation is equally invalid, 
because its effect, in the light of the rule of law announced 
in the Greenfeld case, supra, would be the precise equival
ent of the first suggested interpretation of the phrase. More
over, such an interpretation necessarily would mean that 
the police authorities would be powerless to prevent dis
order or bring an end to conditions of unrest and potential 
disturbance where large numbers of the public may be in 
congregation. To suggest such an interpretation is to re
fute it. 

In the opinion of this Court the statute has clear applica
tion to any privately owned place, where crowds of persons 
other than the owner of the premises habitually gather and 
congregate, and where, in the interest of public safety, 
police authorities lawfully may exercise their function of 
preventing disorder. See Askew v. Parker, 312 P. 2d 342 
(California). See also State v'. Lanouette, 216 N.W. 870 
(South Dakota). 
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It is the conclusion of the Court that the Defendants are 
guilty of the misdemeanor charged. 

W. ALBERT MENCHINE, 

Judge. 
Towson, Maryland 

May 6, 1960. 
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SUPBEME COUET OF THE UNITED STATES 

DREWS ET AL. v. MARYLAND. 

APPEAL FROM T H E COURT OP APPEALS OF MARYLAND. 

No. 1010. Decided June 1, 1965. 

P E R C U R I A M . 

The motion to dismiss is granted and the appeal is dis
missed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of 
certiorari, certiorari is denied. 

MR. CHIEF JUSTICE WARREN, with whom MR. JUSTICE 

DOUGLAS joins, dissenting from the denial of certiorari.1 

On Sunday, September 6, 1959, Juretha Joyner and 
James L. Lacey, who are Negroes, and Helen W. Brown, 
Dale H. DrewTs and Joseph C. Sheeham, who are white, 
went to Gwynn Oak Park, an amusement park in Balti
more County, Maryland. Ironically, the park was cele
brating "All Nations Day." Shortly after 3 p. m. they 
were standing in a group by themselves and had, a park 
guard testified, attracted no attention from other patrons. 
The guard approached the group and told them, "we are 
very sorry but the park was closed to colored, and that 
the colored people would have to leave the premises . . . ." 
Mr. Lacey answered that he was enjoying himself and 
would like to look around some more, and neither he nor 

1 1 agree with appellee that this is not a proper appeal. However, 
in 28 U. S. C. § 2103 (1958 ed.), Congress has provided, in pertinent 
part: 

"If an appeal to the Supreme Court is improvident!}- taken from 
the decision of the highest court of a State in a case where the proper 
mode of a review is by petition for certiorari, this alone shall not be 
ground for dismissal; but the papers whereon the appeal was taken 
shall be regarded and acted on as a petition for writ of certiorari and 
as if duly presented to the Supreme Court at the time the appeal was 
taken." 
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Miss Joyner complied with the request to leave. The 
guard then asked all five to leave, but they refused. He 
testified, however, that they "were all very polite." Dur
ing this interchange between the guard and petitioners, 
other patrons of the park began to gather around. 

Upon the refusal of petitioners to leave, the guard sum
moned the Baltimore County police, who, after asking 
petitioners to leave, placed them under arrest. Mean
while, the crowd surrounding the petitioners grew larger 
and more hostile, even going so far as to kick, spit, and 
yell "Lynch them!" Neither the park officials nor the 
county police made any attempt to exclude from the park 
or arrest any of those who engaged in such conduct. 
Upon being informed of their arrest, the five joined arms 
briefly, and the three men then dropped to the ground 
and assumed a prostrate position. Petitioners Joyner and 
Brown remained on their feet. The police placed hand
cuffs on Miss Joyner, and escorted her and Miss Brown 
from the park. Though the police encountered some dif
ficulty in pulling the women through the crowd, they left 
under their own power. The men, on the other hand, 
had to be carried out, but offered no active resistance. 
The only remark by any of the petitioners was made by 
one of the men, who, responding to mistreatment by some
one in the crowd, said ". . . forgive him, he doesn't know 
what he is doing . . . ." 

On April 5, 1960, petitioners Brown, Joyner, Drews 
and Sheeham were charged with "acting in a disorderly 
manner, to the disturbance of the public peace, at, in 
or on Gwynn Oak Amusement Park, Inc., a body corpo
rate, a place of public resort and amusement in Balti
more County" in violation of 27 Md. Code Ann. § 123 
(1957 ed.).2 Mr. Lacey was not prosecuted. Petitioners 

2 Section 123 provides, in pertinent part: 
"Drunkenness and disorderly conduct generally; habitual offenders. 
"Every person who shall be found drunk, or acting in a disorderly 

manner to the disturbance of the public peace, [in any of a number 
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waived jury trial, were found guilty by the court, and each 
was fined $25 plus costs.31 On January 18, 1961, the 
Maryland Court of Appeals, defining disorderly conduct 
as "the doing or saying, or both, of that which offends, dis
turbs, incites, or tends to incite, a number of people 
gathered in the same area," 4 affirmed the convictions. 
On June 22, 1964, this Court vacated the judgment and 
remanded the case to the Court of Appeals for considera
tion in light of Griffin v. Maryland, 378 U. S. 130, and 
Bell v. Maryland, 378 U. S. 226. 378 U. S. 547. On re
mand, the Court of Appeals, purporting to distinguish 
Griffin and Bell, reinstated and reaffirmed the prior judg
ments of conviction, Judge Oppenheimer dissenting. 

I cannot concur in the Court's refusal to review this 
case. (1) There is in my mind serious question as to 
whether the conduct of petitioners can constitutionally 
be punished under a disorderly conduct statute. (2) I t 
seems to me apparent from the record that petitioners' 
conduct is protected under the Civil Rights Act of 1964, 
and that, under our decision in Hamrn v. City of Rock 
Hill and Lupper et al. v. Arkansas, 379 U. S. 306, the 
passage of the Act must be deemed to have abated the 
convictions. 

I. 

In Thompson v. Louisville, 362 U. S. 199, the only 
evidence supporting the petitioner's disorderly conduct 
conviction was to the effect that, after being arrested on 

of specified locations, including places of public resort, or amuse
ment] shall be deemed guilty of a misdemeanor; and upon conviction 
thereof, shall be subject to a fine of not more than fifty dollars, or 
be confined in jail for a period of not more than sixty days or be-
both fined and imprisoned in the discretion of the court. . . ." 

3 This Court has never (and I hope it never does) let the fact that 
the criminal penalty is relatively small stand in the way of reviewing-
a case presenting important constitutional questions. E. g., Thomp--
son v. Louisville, 362 U. S. 199, 203-204 ($10 fine); Yick Wo v . 
Hopkins, 118 U. S. 356 ($10 fine). 

4 Compare Cox v. Louisiana, 379 U. S. 536, 551-552. 
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another charge, he wTas "very argumentative" with the 
arresting officers. We set aside the conviction" on the 
ground that it was "so totally devoid of evidentiary sup
port as to render his conviction unconstitutional under 
the Due Process Clause of the Fourteenth Amendment."' 
Thompson was followed in Garner v. Louisiana, 368 U. S~ 
157, where the evidence showed that the petitioners, who 
were Negroes, had taken seats at a lunch counter where 
only white people were served, and had refused to leave 
upon request. For this they were convicted of disturbing 
the peace. For purposes of our decision, we gave the 
statute under which the petitioners were convicted its 
broadest possible readings, and assumed that it outlawed 
even peaceful and orderly conduct which foreseeably 
might cause a public commotion, id., at 169. Nonethe
less, we found the petitioners' conduct constitutionally 
insufficient to support the conviction.5 And in Barr v. 
City of Columbia, 378 U. S. 146, we reversed a breach of 
the peace conviction based on conduct similar to that 
involved in Gamer. In doing so, we observed that 

"because of the frequent occasions on which we have 
reversed under the Fourteenth Amendment convic
tions of peaceful individuals who were convicted of 
breach of the peace because of the acts of hostile 
onlookers, we are reluctant to assume that the breach-
of-peace statute covers petitioners' conduct here. . . . 
Since there was no evidence to support the breach-of-
peace convictions, they should not stand." Id., at 
150-151. 

I do not find this case meaningfully distinguishable 
from Garner and Barr. Clearly, nothing petitioners did 
prior to being placed under arrest could be called dis-

5 In Garner the Court noted that the record did not support the 
allegation that the trial judge had taken judicial notice of the fact 
that the petitioners' presence in a segregated establishment was likely 
to cause a disturbance. 368 U. S., at 173. Neither the trial tran
script in the instant case nor the trial judge's memorandum opinion 
indicates that he took that sort of notice here. 
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orderly conduct: their only "sins" to that point were be
ing Negro or being in the company of Negroes, and 
politely refusing to leave the park. Nonetheless, they 
were arrested. Then all five members of the group briefly 
linked arms, and, in a further show of passive resistance, 
the three men dropped to the ground. They did riot, the 
police officers testified, offer anything in the way of active 
resistance to either arrest or ejection. As Judge Oppen-
heimer observed: "In resisting the command of the officers 
to leave the park, the defendants used no force against the 
officers or anyone else; they held back or fell to the 
ground." Nor did they argue with the police, cf. Thomp
son v. Louisville, supra, or use profanity, cf. Sharpe v. 
State, 231 Md. 401, 190 A. 2d 628, cert, denied, 375 U. S. 
946; indeed, the only words spoken were in the nature of 
a plea for forgiveness of one of the mob. All they did 
was refuse to assist in their own ejection from a segregated" 
amusement park. 

The two women did not even lie down. The only bit 
of testimony from which the trial judge could possibly 
have inferred disorderly behavior is the following: 

"Q. Now, Officer, do you always place handcuffs 
on persons whom you have arrested? 

"A. When I have a little trouble getting them 
through the Park or any—when I have a little trouble 
with them, yes. 

"Q. What trouble did you have with Juretha 
Joyner? 

"A. By refusing to leave. 
"Q. Did you place handcuffs on any of the other••-

Defendants? 
"A. No, I don't recall. 
"Q. Did you or did you not? 
"A. No, sir. 
"Q. Now, did the two female Defendants leave the -

Park, did they leave under their own power? 
"A. I had to pull them through the crowd. 
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"Q. They walked out? 
"A. They walked out, but I had to pull them 

through. 
" T H E COURT: Why did you have to pull them 

through? 
"A. Because they didn't want to leave voluntarily. 
"Q. They came when you pulled? 
"A. They did, yes, sir." 

There is undoubtedly some truth to the officer's surmise: 
I am sure neither woman liked being ejected from the 
park solely because of her race or the race of her friend. 
I suspect that their reluctance also resulted in no small 
measure from a fear of being pulled through a shouting, 
spitting, kicking mob. 

Even if it be assumed that the arrest of petitioners was 
lawful,8 I have great difficulty distinguishing the conduct 

6 It is far from clear that the arrest was lawful. In view of the 
fact that § 24-13 of the Baltimore County Code (1958) authorizes 
the appointment of special police officers "for the protection of persons 
and property in the county," it may well be that the guard who asked 
petitioners to leave the park enjoyed the same status as the officer 
involved in Griffin v. Maryland, 378 IT. S. 130. When this case was 
here the first time, we remanded it for consideration in light of Griffin. 
However, only Judge Oppenheimer, dissenting, drew from our remand 
the meaning that, until today, I too had thought it was supposed to 
carry, and voted to remand the case to the trial court for an investi
gation of the relation between the guard and the county: 

"If Wood, the 'special officer' in this case, had virtually the same-
authority from Baltimore County that Collins [the guard involved in 
Griffin'] had from Montgomery County . . . then under Griffin v. 
Maryland, supra, the State was a joint participant in the discrim
inatory action. 

"The Baltimore County Code authorizes the county to appoint 
special police .officers to serve for private persons or corporations.. 
Baltimore County Code, Sections 24-13 and 35-3 (1958). I would 
remand this case to the Circuit Court for Baltimore County for the 
taking of additional testimony to determine whether or not Wood 
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of the women, and, to a lesser extent, that of the men, 
from the refusals to leave segregated establishments which 
were before us in Gamer and Ban. I cannot see how a 
statute outlawing "drunkenness and disorderly conduct" 7 

can be said to have given petitioners fair warning, cf. 
Bouie v. City of Columbia, 378 U. S. 347, that the conduct 
(or, in the case of the women, lack of conduct) in which 
they engaged was criminally punishable.8 I cannot, at 
least not without argument and full consideration by the 
Court, join in letting stand a decision which holds that 
police can arrest persons who are doing nothing remotely 
disorderly, secure in the knowledge that if the persons 
refuse wholeheartedly to cooperate in their own arrest and 
removal to a waiting squad car, their conviction for 
disorderly conduct will be forthcoming.9 

was appointed by Baltimore County under these sections of its Code. 
If he was, the convictions should be reversed." 236 Md., at 355; 204 
A. 2d, at 68 (Oppenheimer, J., dissenting). 

Thus we still do not know whether the guard's action constituted 
state action, thereby rendering his command to leave the park uncon
stitutional. Yet it is axiomatic that "one cannot be punished for fail
ing to obey the command of an officer if that command is itself 
violative of the Constitution." Wright v. Georgia, 373 TJ. S. 284,291-
292. Moreover, a strong argument can be made that, under Mary
land law, resisting an unlawful arrest does not constitute disorderly 
conduct. See Sharpe v. State, 231 Md. 401, 403, 404, 190 A. 2d 
628, 630, cert, denied, 375 TJ. S. 946. 

7 With the conduct of petitioners herein, compare that of the de
fendants in Sharpe v. State, supra, note 6, and In re Cromwell. 232 
Md. 409,194 A. 2d 88. Also, compare Niemotko v. State, 194 Md. 247, 
250, 71 A. 2d 9, 10, with Niemotko v. Maryland, 340 U. S. 268, 271. 

8 Whether or not petitioners' conduct would support a conviction 
for something other than disturbing the peace I do not know. Nor 
do I inquire, for "[c]onviction upon a charge not made would be-
sheer denial of due process." De Jonge v. Oregon, 299 TJ. S. 353, 362. 
See also Garner v. Louisiana, 368 TJ. S. 157, 164; Thompson v. Louis
ville, 362 U. S, 199, 206; Cole v. Arkansas, 333 TJ. S. 196, 201. 

9 I t seems to me that the persons who were in fact guilty of dis
orderly conduct were the members of the crowd; however, none of 
them was prosecuted. 
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II. 

In Hamm v. City of Rock Hill and Lupper et al. v. 
Arkansas, 379 U. S. 306, 308, we held: 

"The Civil Rights Act of 1964 forbids discrimination 
in places of public accommodation and removes 
peaceful attempts to be served on an equal basis from 
the category of punishable activities. Although the 
conduct in the present cases occurred prior to enact
ment of the Act, the still-pending convictions are 
abated by its passage." 

The convictions in this case did not become final until 
today. That the amusement park is an establishment 
covered by § 201 of the Civil Rights Act, 78 Stat. 241, 
243, seems clear.10 I take it, therefore, that the Court 
does not regard petitioners' conduct as a "peaceful 
attempt to be served on an equal basis." I cannot agree. 
Surely the attempt to be served was completely orderly, 
and, as I indicated above, I think petitioners' post-arrest 
conduct amounted to no more than a natural and fully 
understandable reaction to their arbitrary exclusion from 
the park. 

In two recent decisions, we have, rightly in my opinion, 
recognized that people denied service because of their race 
are likely to react with less than wholehearted coopera
tion. Today, I fear, the Court forgets that elemental 

10 There is a restaurant at Gwynn Oak Park; indeed, petitioners 
were standing next to it when they were arrested. If a substantial 
portion of the food served in that restaurant has moved in interstate? 
commerce, the entire amusement park is a place of public accommo
dation under the Act. §§ 201 (b) (2), 201 (b) (4), 201 (c). See also 
§ 201 (b) (3). If the Court were unwilling to assume that the restau
rant serves a substantial portion of such food, the proper course would 
be to remand the case for a hearing on the issue. Since the Court 
denies certiorari, I assume that it is for some other reason that it 
regards petitioners' conduct as not protected by the Act. I further 
assume that the fact that three of the petitioners are white is not the 
decisive factor, cf. Walker v. Georgia, U. S. , since certiorari 
is denied as to the Negro petitioner too. 
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principle of human conduct, and demands, on pain of 
criminal penalty, the patience of Job. In Blow v. North-
Carolina, 379 U. S. 684, the evidence adduced at trial 
showed that the petitioners, two Negroes, were refused 
service in a restaurant, whereupon one proceeded to sit 
down on the floor mat outside the door, and the other 
stood near the door. They were convicted under a statute 
making it a crime to enter upon the lands of another 
without a license after being forbidden to do so. We held" 
that the Civil Rights Act abated their convictions. In 
McKinnie v. Tennessee, 380 IT. S. 449, the petitioners, 
eight Negroes, entered the vestibule of a restaurant, were 
refused entrance into the restaurant proper, whereupon 
they remained in the vestibule, which measured 6' x 6' 4" , 
for approximately 20 minutes. There was testimony that 
the petitioners had engaged in some pushing and shoving, 
but the evidence was unclear as to whether the pushing 
was initiated by the Negroes or was attributable to white 
people who, during the 20 minutes, entered the restaurant 
through the vestibule. Again, we held that the convic
tions (for conspiracy to injure trade or commerce) had 
been abated by the passage of the Civil Rights Act. In 
each case we concluded that the conduct of the petitioners 
constituted no more than a peaceful refusal to acquiesce 
in a denial of their federal rights. I think we should draw 
the same conclusion here. 

In dissenting, I of course do not suggest that a civil 
rights demonstrator, or anybody else, has a right to block 
traffic, or bar access to a man's home or place of business. 
I fully concur in the Court's observation in Cox v. Loui
siana, 379 U. S.536, 554-555: 

"The constitutional guarantee of liberty implies the 
existence of an organized society maintaining public 
order, without which liberty itself would be lost in 
the excesses of anarchy. The control of travel on the 
streets is a clear example of governmental responsi
bility to insure this necessary order. A restriction in 
that relation, designed to promote the public con--
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venience in the interest of all, and not susceptible to 
abuses of discriminatory application, cannot be dis
regarded by the attempted exercise of some civil right 
which, in other circumstances, would be entitled to 
protection. One would not be justified in ignoring 
the familiar red light because this was thought to be 
a means of social protest. Nor could one, contrary 
to traffic regulations, insist upon a street meeting in 
the middle of Times Square at the rush hour 3.S Or 
form of freedom of speech or assembly. Govern
mental authorities have the duty and responsibility 
to keep their streets open and available for move
ment. A group of demonstrators could not insist 
upon the rights to cordon off a street, or entrance to 
a public or private building, and allow no one to pass 
who did not agree to listen to their exhortations." 

But such examples are a far cry from what happened here. 
Juretha Joyner, a Negro, went with some friends to cele
brate "All Nations Day" at Gwynn Oak Park. Despite 
the facts that she behaved with complete order and dig
nity, and that her right to be at the park is protected by 
federal law, she was asked to leave, solely because of her 
race. She refused and, upon being handcuffed, displayed 
some reluctance (though no active resistance) to being 
pulled through an actively hostile mob. For this she wras 
convicted of "acting in a disorderly manner, to the dis
turbance of the public peace." Today the Court declines 
to review her conviction, and the convictions of her three 
companions. I cannot join. 
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S T A T E O F M A R Y L A N D 

A p p e a l f r o m t h e C i r c u i t C o u r t f o r B a l t i m o r e C o u n t y . W . 
A l b e r t M e n c h i n e , J u d g e . 

A r g u e d by Francis D. Mumaghan, Jr. {Robert B. Watts, 
Robert J. Martineau a n d Venable, Baetjer & Howard o n t h e 
b r i e f ) , a l l of B a l t i m o r e , M a r y l a n d , f o r a p p e l l a n t s . 

A r g u e d b y Joseph 8. Kaufman, A s s i s t a n t A t t o r n e y G e n e r a l 
(G. Ferdinand Sybert, A t t o r n e y G e n e r a l , b o t h of B a l t i m o r e , 
M a r y l a n d , a n d Frank H. Newell, 3rd, S t a t e ' s A t t o r n e y f o r B a l t i 
m o r e C o u n t y , T o w s o n , M a r y l a n d , on t h e b r i e f ) , f o r a p p e l l e e . 

A r g u e d b e f o r e B R U N E , C. J . ; H E N D E R S O N , H A M M O N D , 
P R E S C O T T a n d H O R N E Y , J J . 

Criminal Law—Disorder ly Conduct—Amusement Park—Desegregat ion 
Of Races. 
Two whi te men, a whi te woman and a negress entered Gwynn 

Oak P a r k , an amusement pa rk owned by pr iva te individuals . They 
refused to leave when requested. A crowd assembled a round them. 
Police were called in and forcibly removed them. They were con
victed of disorderly conduct. They contended they were not dis
order ly and their a r r e s t and prosecution amounted to s ta te action to 
enforce segregat ion in violation of the Const i tut ion of the United 
States. 

H E L D : Opera tors of most enterpr ises including places of amuse
ment can pick and choose pa t rons for any reason they decide upon, 
including the color of their skin. The action of the police was taken 
not to enforce segregat ion, b u t because the appel lan ts were inci t ing 
the crowd by refusing to obey a lawful order to move from a place 
they had no lawful r i g h t t o be. 

J u d g m e n t s affirmed. 

H A M M O N D , J . — 

T h e f o u r a p p e l l a n t s w e r e con - ! p o s e d o n m a n y c a l l i n g s . L a t e r t h i s 
d u t y w a s conf ined t o e x c e p t i o n a l 

v i c t e d by t h e c o u r t s i t t i n g w i t h 

o u t a j u r y o f v i o l a t i n g C o d e 

( 1 9 5 7 ) , A r t . 27, Sec . 123, b y " a c t 

i n g i n a d i s o r d e r l y m a n n e r t o t h e 

d i s t u r b a n c e of t h e p u b l i c p e a c e " 

i n a " p l a c e of p u b l i c r e s o r t o r 

' a m u s e m e n t . " T w o of a p p e l l a n t s a r e 

w h i t e m e n , o n e i s a w h i t e w o m a n , 

a n d t h e o t h e r a N e g r e s s . A c c o m 

p a n i e d by a N e g r o w h o w a s n o t 

t r i e d , t h e y h a d g o n e a s a g r o u p 

t o G w y n n O a k A m u s e m e n t P a r k i n 

B a l t i m o r e C o u n t y , w h i c h a s a b u s i 

n e s s po l i cy d o e s n o t a d m i t N e g r o e s , 

•and w e r e a r r e s t e d w h e n t h e y r e 

f u s e d t o l e a v e a f t e r b e i n g a s k e d to 

d o so . 

A p p e l l a n t s c l a i m t h a t t h e r e w a s 

n o e v i d e n c e t h a t t h e P a r k i s a 

p l a c e of p u b l i c r e s o r t o r a m u s e 

m e n t , t h a t if t h e r e w e r e s u c h ev i 

d e n c e t h e s y s t e m a t i c e x c l u s i o n of 

N e g r o e s p r e v e n t s t h e P a r k f r o m 

b e i n g r e g a r d e d a s s u c h a p u b l i c 

p l a c e , t h a t t h e y w e r e n o t g u i l t y 

of d i s o r d e r l y c o n d u c t a.nd, finally, 

i f t h e P a r k i s a p l a c e o f p u b l i c 

r e s o r t o r a m u s e m e n t t h e i r p r e s e n c e 

t h e r e w a s i n t h e e x e r c i s e o f a con

s t i t u t i o n a l r i g h t , a m i t h e i r a r r e s t 

a n d p r o s e c u t i o n a m o u n t e d to 

S t a t e a c t i o n t o e n f o r c e s e g r e g a t i o n 

c a l l i n g s a s t o w h i c h a n u r g e n t p u b 
l i e n e e d c a l l e d f o r i t s c o n t i n u a n c e , 
s u c h a s i n n k e e p e r s a n d c o m m o n 
c a r r i e r s . O p e r a t o r s of m o s t e n t e r 
p r i s e s , i n c l u d i n g p l a c e s of a m u s e 
m e n t , d i d n o t a n d do n o t h a v e a n y 
s u c h c o m m o n l a w o b l i g a t i o n , a n d 
i n t h e a b s e n c e of a s t a t u t e f o r b i d 
d i n g d i s c r i m i n a t i o n , c a n p i c k a n d 
c h o o s e t h e i r p a t r o n s f o r a n y r e a 
s o n t h e y d e c i d e u p o n , i n c l u d i n g t h e 
c o l o r of t h e i r s k i n . E a r l y a n d r e 
c e n t a u t h o r i t i e s o n t h e p o i n t a r e 
c o l l e c t e d , a n d e x h a u s t i v e l y d i s 
c u s s e d , i n t h e o p i n i o n of t h e Su 
p r e m e C o u r t of N e w J e r s e y i n 
Garifine vs. Monmouth Park 
Jockeij Club, 148 A. 2d 1. See a l s o 
Greenfcld vs. Mart/land Jockey 
Club, 190 Mel. 9 6 ; Good Citizens 
Community Protective Assoc, vs. 
Board of Liquor License Commis
sioners, 217 M d . 129, 1 3 1 ; Slack 
vs. Atlantic White Tower System, 
Inc., 181 P . S u p p . 1 2 4 ; Williams 
vs. Howard Johnson's Restaurant, 
268 F . 2 d 845 . 

I t h a s b e e n n o t e d i n t h e c a s e s 
t h a t p l a c e s of p u b l i c a c c o m m o d a 
t i on , r e s o r t o r a m u s e m e n t p r o p e r 
ly c a n e x c l u d e w o u l d J b e p a t r o n s o n 
t h e g r o u n d s of i m p r o p e r d r e s s o r 
u n c l e a n l i n e s s , Amos vs. Prom, Inc., 
supra ( a t p a g e 629 of 117 F . 
S u p p . ) ; b e c a u s e t h e y a r e u n d e r a 
c e r t a i n a g e , a r e m e n o r a r e w o m e n , 
o r a r e u n e s c o r t e d w o m e n , Collis-
.tir vs. Hayman ( N . Y . ) , 76 N . E . 
2 0 ; o r b e c a u s e fo r s o m e o t h e r r e a -

i n v i o l a t i o n o f t h e C o n s t i t u t i o n , of s o n t h e y a r e u n d e s i r a b l e s i n t h e 
, TT •)- r a t f e v e s ° f t n e e s t a b l i s h m e n t . Green-

t n e u n i t e d b t a t e s . j c U m Maryland Jockey Club; 
T h e r e i s n o d i r e c t s t a t e m e n t i n Good Citizens Community Proteo

s e r e c o r d t h a t t h e P a r k is a p l a c e t i r c Assoc- **. Board of Liquor 
„ , , . . . , License Commissioners; Slack vs. 

of p u b l i c r e s o r t o r a m u s e m e n t b u t A U a n t i c w u t e T o w c r gvstem> 

w e t h i n k t h e e v i d e n c e c l e a r l y p e r - Itw^ a l.i s u p r „ . See 86 C. J . S. 
m i t t e d t h e finding t h e t r i a l c o u r t Theaters and Shows Sees . 3 1 a n d 
m a d e t h a t i t is . T h e r e w a s t e s t i - 34 t o 36 . W e l i a v e f o u n d n o dec i -
m o n y w h i c h s h o w e d , o r p e r m i t t e d s i o n h o l d i n g t h a t a po l icy of ex -
t h e i n f e r e n c e t h a t t h e P a r k i s e l u d i n g c e r t a i n l i m i t e d k i n d s of 
o w n e d bv a p r i v a t e c o r p o r a t i o n , c l a s s e s of p e o p l e p r e v e n t s a n e n -
t h a t i t h a s b e e n i n o p e r a t i o n e a c h t e r p r i s e f r o m b e i n g a p l a c e of 
s u m m e r f o r m a n y y e a r s , t h a t p u b l i c r e s o r t o r a m u s e m e n t , a n d 
a m o n g i t s a t t r a c t i o n s a r e a m i n i a - « i u s e e n « s o u n d r e a s o n w h y i t 
t u r e golf c o u r s e a n d a c a f e t e r i a , s h o u l d . 

t h a t a p p e l l a n t s ' con<luot o c c u r r e d A p p e l l a n t s ' a r g u m e n t t h a t t h e y 
o n "Al l N a t i o n s D a y " w h i c h u s u - w e r e n o t d i s o K i e r l y i s t h a t n e i t h e r 
a l l y a t t r a c t s a l a r g e c r o w d , t h a t t h e m e r e i n f r i n g e m e n t o f t h e r u l e s 
on t h a t d a y t h e P a r k w a s so of a p r i v a t e e s t a b l i s h m e n t n o r a 
c r o w d e d t h e r e w a s b u t e l b o w r o o m s i m p l e p o l i t e t r e s p a s s c o n s t i t u t e 
t o w a l k , a n d t h a t t h e P a r k ' s po l - e i t h e r a b r e a c h o f t h e p e a c e o r 
icy w a s -to w e l c o m e e v e r y o n e b u t d i s o r d e r l y c o n d u c t . W e find h e r e 
N e g r o e s . T h e t r i a l c o u r t p r o p e r l y m o r e t h a n e i t h e r of t h e s e , e n o u g h 
c o u l d h a v e c o n c l u d e d t h e P a r k i s t o h a v e p e r m i t t e d t h e t r i e r of f a c t 
a p l a c e r e s o r t e d t o by t h e g e n e r a l t o h a v e d e t e r m i n e d a s l i e d id t h a t 
p u b l i c f o r a m u s e m e n t . Of. Iozzi vs. t h e c o n d u c t of a p p e l l a n t s w a s d i s -
State, — M d . — . o r d e r l y . 

A l a w m a k i n g b o d y i s p r e s u m e d I t i s s a i d t b a t • there w a s n o 
b y t h e C o u r t s t o h a v e u s e d w o r d s c o m m o n l a w c r i m e of d i s o r d e r l y 
i n a s t a t u t e t o c o n v e y t h e m e a n i n g c o n d u c t . N e v e r t h e l e s s , i t w a s a 
o r d i n a r i l y a t t r i b u t e d t o t h e m . I n c r i m e a t c o m m o n l a w to d o m a n y 
r e c o g n i t i o n of t h i s p l a i n p r e c e p t of t h e t h i n g s t h a t c o n s t i t u t e d i s -
t h e C o u n t s , in c o n s t r u i n g z o n i n g , o r d e r l y c o n d u c t u n d e r p r e s e n t 
l i c e n s i n g , t a x a n d a n t i - d i s c r i m i n a - d a y s t a t u t e s , s u c h a s m a k i n g l o u d 
t i o n s t a t u t e s , h a v e h e l d t h a t t h e n o i s e s s o a s t o d i s t u r b t h e p e a c e 
t e r m p l a c e o f p u b l i c r e s o r t o r of t h e n e i g h b o r h o o d , c o l l e c t i n g a 
a m u s e m e n t i n c l u d e d d a n c e h a l l s , c r o w d i n a p u b l i c p l a c e by m e a n s 
s w i m m i n g p o o l s , b o w l i n g a l l e y s , ot l o u d o r u n s e e m l y n o i s e s o r 
m i n i a t u r e golf c o u r s e s , r o l l e r s k a t - l a n g u a g e , o r d i s t u r b i n g a m e e t i n g 
i n g r i n k s a n d a d a n c i n g p a v i l i o n a s s e m b l e d fo r r e l i g i o u s w o r s h i p 
i n a n a m u s e m e n t p a r k ( b e c a u s e i t o r a n y o t n e l " l a w f u l p u r p o s e , 
w a s a n i n t e g r a l p a r t of t h e a m u s e - Ifochheimer on Crimes and Crimi-
m e n t p a r k ) , s a v i n g t h a t a m u s e - . »al Procedure, Sec . 392 ( 2 n d E d . ) 

mer i t m a y b e d e r i v e d f r o m p a r t i c i 
p a t i o n a s w e l l a s o b s e r v a t i o n . 
Amos vs. Prom, Inc., 117 F . S u p p . 

/ Bishop on Criminal Law, Sec . 
542 ( 9 t h E d . ) ; Campbell vs. 
The Commonwealth. 59 P a . S t . 

6 1 5 ; Askew vs. Parker ( C a l . A p p . ) , I lleV- 2 0 6 -
312 P . 2 d 3 4 2 ; JaffarUrn vs. Build-] T n e 85st of t h e c r i m e of d i s -
ing Com'r ( M a s s . ) , 1 7 5 N . E . 6 4 1 ; " r d e r l y c o n d u c t u n d e r Sec. 1 2 3 
Jones vs. Broadway Roller Rink o f A r t 2 7> a a ! t w a s i n t h e c a s e ' s 

Co ( W i s ) 118 N W 170 171 • ' ( > i c o m m o n l a w p r e d e c e s s o r c r i m e s , 
Johnson vs. Auburn <£ Syracuse.™ a)e c l o i n S o r ^'n}S, o r b o t h , 
Electric R. Co. ( N . Y . ) , 119 N . E J o f . t h a t W h l e h offends , d i s t u r b s . 
72. S e c t i o n 123 of A r t , 27 p r o s c r i b e s j J n c l t e s ' o r t e n d s to„moit

n
e * n u " v 

c o n d u c t w h i c h d i s t u r b s t h e p u b - » e r o f D e o P , e
T T g a t h e r e d i n t h e 

! s a m e a r e a . 3 U n d e r b i l l , Criminal 
i Evidence, Sec . 850 ( 5 t h E d . ) , 
a d o p t s a s o n e de f in i t ion of t h e 

i c r i m e t h e s t a t e m e n t tha t , i t is 
c o n d u c t "of s u c h a n a t u r e a s to 

' affect, t h e p e a c e a n d q u i e t of p e r -
1 s o n s w h o m a y w i t n e s s t h e s a m e 
' a n d w h o m a y be d i s t u r b e d o r 
p r o v o k e d t o r e s e n t m e n t t h e r e b y . " 
Al so , i t l i a s b e e n h e l d t h a t f a i l 
u r e to obey a p o l i c e m a n ' s com
m a n d to m o v e on w h e n n o t t o do 
so m a y e n d a n g e r t h e p u b l i c p e a c e , 
a m o u n t s to d i s o r d e r l y c o n d u c t , 
Bennett vs. City of Dalton ( G a . 
A p p . ) . 25 S. E . 2d 726, a p p e a l d i s 
m i s s e d , 320 V. S. 712. 88 L. E d . 
418. I n People vs. Galpern ( N . Y . ) , 
181 N . E . 572, 574, i t w a s s a i d , 
u n d e r a N e w Y o r k s t a t u t e m a k i n g 
i t u n l a w f u l t o c o n g r e g a t e w i t h 
o t h e r s o n a p u b l i c s t r e e t a n d r e 
f u s e t o m o v e on w h e n o r d e r e d by 
t h e po l i ce , t h a t r e f u s a l t o obey 
a n o r d e r of a po l i ce officer, n o t 
e x c e e d i n g b i s a u t h o r i t y , t o m o v e 
o n " e v e n t h o u g h c o n s c i e n t i o u s — 
m a y i n t e r f e r e w i t h t h e p u b l i c 

l ie p e a c e a t a p l a c e w h e r e a n u m 
b e r of p e o p l e a r e l ike ly t o c o n g r e 
g a t e , w h e t h e r i t i s o n g o v e r n m e n t 
a l p r o p e r t y o r on p r o p e r t y p r i 
v a t e l y o w n e d . T h i s i s m a d e c l e a r 
b y ' t he p r o h i b i t i o n o f of fens ive 
c o n d u c t n o t o n l y o n a n y p u b l i c 
s t r e e t o r h i g h w a y b u t i n a n y s t o r e 
d u r i n g b u s i n e s s h o u r s , a n d i n a n y 
e l e v a t o r , l obby or c o r r i d o r of a n 
office b u i l d i n g o r a p a r t m e n t h o u s e 
h a v i n g m o r e t h a n t h r e e d w e l l i n g 
u n i t s , a s we l l a s in a n y p l a c e o f 
p u b l i c w o r s h i p o r a n y p l a c e of 
puibl ie r e s o r t o r a m u s e m e n t . W e 
r e a d t h e s t a t u t e a s i n c l u d i n g a n 
a m u s e m e n t , p a r k i n t h e c a t e g o r y 
of a p l a c e of p u b l i c r e s o r t o r 
a m u s e m e n t . 

W e f ind n o s u b s t a n c e i n t h e 
s o m e w h a t b o o t s t r a p a r g u m e n t t h a t 
t h e r e g u l a r e x c l u s i o n of N e g r o e s 
f r o m t h e P a r k k e p t i t f r o m b e i n g 
w i t h i n t h e a m b i t of t h e s t a t u t e . 
E a r l y i n t h e c o m m o n l a w t h e d u t y 
t o s e r v e t h e p u b l i c w i t h o u t d i s 
c r i m i n a t i o n a p p a r e n t l y w a s i m -

o r d e r a n d l e a d t o a b r e a c h of t h e 
p e a c e , " a n d t h a t s u c h a r e f u s a l 
" c a n be j u s t i f i e d on ly w h e r e t h e 
c i r c u m s t a n c e s s h o w c o n c l u s i v e l y 
t h a t t h e po l i ce officer's d i r e c t i o n 
w a s p u r e l y a r b i t r a r y a n d w a s n o t 
c a l c u l a t e d i n a n y w a y t o p r o m o t e 
t h e p u b l i c o r d e r . " See a l s o In re 
Weal, 164 N . Y. S. 2d 549 ( w h e r e 
t h e r e f u s a l of a s choo l g i r l t o 
l e a v e a s c h o o l b u s w h e n o r d e r e d to 
do so by t h e a u t h o r i t i e s w a s h e l d 
to be d i s o r d e r l y c o n d u c t , l a r g e l y 
b e c a u s e of i t s effect on t h e o t h e r 
c h i l d r e n ) ; U n d e r h i l l , in t h e p a s 
s a g e c i t e d a b o v e , c o n c l u d e s t h a t 
" f a i l u r e t o obey a l a w f u l o r d e r of 
t h e pol ice , h o w e v e r , s u c h a s a n 
o r d e r to m o v e on, m a y a m o u n t t o 
d i s o r d e r l y c o n d u c t . " See a l s o 
People vs. Nixson ( N . Y . ) . 161 
N. E . 4 6 3 ; 27 C. J . S. Disorderly 
Conduct Sec . 1 ( 4 ) f; a n n o t a t i o n 
65 A. L. R . 2d 1 1 5 2 : c o m p a r e 
People vs. Gar eel ( N . Y . ) . 144 
N. E . 2d 8 1 ; a n d People vs. Arko. 
199 N. Y. S. 402. 

A p p e l l a n t s r e f u s e d to l e a v e t h e 
P a r k a l t h o u g h r e q u e s t e d t o do so 
m a n y t i m e s . A l a r g e c r o w d g a t h 
e r e d a r o u n d t h e m a n d t h e P a r k 
e m p l o y e e w h o w a s m a k i n g t h e r e 
q u e s t s , a n d s e e m e d t o " m i l l in a n d 
c lose i n " so t h a t t h e e m p l o y e e s e n t 
f o r t h e B a l t i m o r e C o u n t y po l i ce . 
T h e pol ice , a t t h e e x p r e s s d i r e c 
t i o n of t h e m a n a g e r of t h e P a r k , 
a s k e d t h e a p p e l l a n t s to l e a v e a n d 
a g a i n t h e y r e f u s e d , e v e n w h e n 
t o ld t h e y w o u l d b e a r r e s t e d if 
t h e y d id no t . A d m i t t e d l y t h e y 
w e r e t h e n d e l i b e r a t e l y t r e s p a s s i n g . 
T h a t t h e y i n t e n d e d to c o n t i n u e to 
t r e s p a s s u n t i l t h e y w e r e f o r c i b l y 
e j e c t e d i s m a d e e v i d e n t by t h e i r 
c o n d u c t w h e n t o l d t h e y w e r e 
u n d e r a r r e s t . T h e five j o i n e d a r m s 
a s a s y m b o l of u n i t e d de f iance a n d 
t h e n t w o of t h e m e n d r o p p e d to 
t h e g r o u n d . T w o of a p p e l l a n t s 
h a d to b e c a r r i e d f r o m t h e P a r k , 
t h e o t h e r t h r e e h a d t o be p u s h e d 
a n d s h o v e d t h r o u g h t h e c r o w d . 
T h e effect of t h e a p p e l l a n t s ' be
h a v i o r on t h e c r o w d is s h o w n by 
t h e t e s t i m o n y t h a t i t s m e m b e r s 
s p i t a n d k i c k e d a n d s h o u t e d 
t h r e a t s a n d i m p r e c a t i o n s , a n d t h a t 
t h e P a r k e m p l o y e e s f e a r e d a m o b 
s c e n e w a s a b o u t t o e r u p t . T h e 
c o n d u c t of a p p e l l a n t s i n r e f u s i n g 
t o obey a l a w f u l r e q u e s t t o l e a v e 
p r i v a t e p r o p e r t y d i s t u r b e d t h e 
p u b l i c p e a c e a n d i n c i t e d a c r o w d . 
T h i s w a s e n o u g h to s u s t a i n t h e 
v e r d i c t r e a c h e d by J u d g e M e n -
Chine. 

W e t u r n to a p p e l l a n t s ' a r g u 
m e n t t h a t t h e a r r e s t by t h e C o u n 
ty po l i ce c o n s t i t u t e d S t a t e a c t i o n 
to e n f o r c e a po l i cy of s e g r e g a t i o n 
in v i o l a t i o n of t h e b a n of t h e 
E q u a l P r o t e c t i o n a n d D u e P r o c e s s 
c l a u s e s of t h e F o u r t e e n t h A m e n d 
m e n t a g a i n s t S t a t e - i m p o s e d r a c i a l 
d i s c r i m i n a t i o n . T h e S u p r e m e C o u r t 
s a i d i n t h e r a c i a l c o v e n a n t c a s e 
of Shelley vs. Kraemer, 334 U. S. 
1, 13, 92 L . E d . 1161 . 1 1 8 0 : " T h e 
a c t i o n i n h i b i t e d by t h e first sec
t i o n of t h e F o u r t e e n t h A m e n d 
ment, is on ly s u c h a c t i o n a s m a y 
f a i r l y be s a i d to be t h a t of t h e 
S t a t e s . T h a t A m e n d m e n t e r e c t s 
no s h i e l d a g a i n s t m e r e l y p r i v a t e 
c o n d u c t , h o w e v e r d i s c r i m i n a t o r y 
or w r o n g f u l . " T h e P a r k h a d a 
l ega l r i g h t t o m a i n t a i n a b u s i n e s s 
pol icy of e x c l u d i n g N e g r o e s . T h i s 
w a s a p r i v a t e pol icy w h i c h t h e 
S t a t e n e i t h e r r e q u i r e d n o r a s 
s i s t e d by l e g i s l a t i o n or a d m i n i s 
t r a t i v e p r a c t i c e . T h e a r r e s t of a p 
p e l l a n t s w a s n o t b e c a u s e t h e S t a t e 
d e s i r e d o r i n t e n d e d to m a i n t a i n 
t h e P a r k a s a s e g r e g a t e d p l a c e of 
a m u s e m e n t : i t w a s b e c a u s e t h e 
a p p e l l a n t s w e r e i n c i t i n g t h e c r o w d 
by r e f u s i n g t o obey v a l i d com
m a n d s t o m o v e f r o m a p l a c e w h e r e 
t h e y h a d n o l a w f u l r i g h t to lie. 
B o t h w h i t e a n d c o l o r e d p e o p l e 
a c t e d i n a d i s o r d e r l y m a n n e r a n d 
t h e S t a t e , w i t h o u t d i s c r i m i n a t i o n , 
a r r e s t e d a n d p r o s e c u t e d a l l w h o 
w e r e so a c t i n g . 

W h i l e t h e r e c a n be l i t t l e d o u b t 
t h a t t h e P a r k c o u l d h a v e u s e d i t s 
o w n e m p l o y e e s to e j ec t a p p e l l a n t s 
a f t e r t h e y r e f u s e d t o l e a v e , if i t 
h a d a t t e m p t e d to do so t h e r e 
w o u l d h a v e b e e n r e a l c langer t h e 
c r o w d w o u l d e x p l o d e i n t o r i o t o u s 
a c t i o n . A s J u d g e T h o m s e n s a i d 
in Griffin VS. Collins. 187 F . S u p p . 
149, 153, in d e n y i n g a p r e l i m i n a r y 
i n j u n c t i o n a n d a s u m m a r y j u d g 
ment, in a s u i t b r o u g h t to e n d t h e 
s e g r e g a t i o n po l i cy of t h e G l e n 
E c h o A m u s e m e n t P a r k n e a r W a s h 
i n g t o n : " P l a i n t i f f s h a v e c i t e d n o 
a u t h o r i t y h o l d i n g t h a t i n t h e or
d i n a r y ca se , w h e r e t h e p r o p r i e t o r 
of a s t o r e , r e s t a u r a n t , o r a m u s e 
m e n t p a r k , h i m s e l f o r t h r o u g h h i s 
o w n e m p l o y e e s , no t i f ies t h e N e g r o 
of t h e po l i cy a n d o r d e r s h i m to 
l e a v e t h e p r e m i s e s , t h e c a l l i n g i n 
of a p e a c e officer to e n f o r c e t h e 
p r o p r i e t o r ' s a d m i t t e d r i g h t w o u l d 
a m o u n t t o d e p r i v a t i o n by t h e s t a t e 
of a n y r i g h t s , p r i v i l e g e s o r im
m u n i t i e s s e c u r e d t o t h e N e g r o by 
t h e C o n s t i t u t i o n or l a w s . G r a n t e d 
t h e r i g h t of t h e p r o p r i e t o r t o 
c h o o s e h i s c u s t o m e r s a n d t o e j ec t 
t r e s p a s s e r s , i t c a n h a r d l y b e t h e 
l a w . a s p l a i n t i f f s c o n t e n d , t h a t 
t h e p r o p r i e t o r m a y u s e s u c h f o r c e 
a s h e a n d h i s e m p l o y e e s p o s s e s s 
but. m a y n o t ca l l on a p e a c e officer 
to e n f o r c e h i s r i g h t s . " 

T h e S u p r e m e 0 o u r t h a s n o t 
s p o k e n on t h e p o i n t s i n c e J u d g e 
T h o m s e n ' s o p i n i o n . T h e i s s u e s w a s 
s q u a r e l y p r e s e n t e d fo r d e c i s i o n i n 
Boynion vs. Virginia, — TJ. S. 
— 5 L. E d . 2d 206, b u t t h e C o u r t 
c h o s e to d e c i d e t h e c a s e o n t h e 
b a s i s t h a t t h e c o n v i c t i o n of a 
N e g r o fur u n l a w f u l l y r e m a i n i n g i n 
a s e g r e g a t e d b u s t e r m i n a l r e s t a u 
r a n t v i o l a t e d t h e I n t e r s t a t e C o m 
m e r c e Act , w h i c h u s e s b r o a d l a n 
g u a g e to f o r b i d a c a r r i e r f r o m d is 
c r i m i n a t i n g a g a i n s t a p a s s e n g e r . 
I n t h e a b s e n c e of c o n t r o l l i n g a u 
t h o r i t y to t h e c o n t r a r y , i t i s o u r 
o p i n i o n t h a t t h e a r r e s t i n g a n d 
c o n v i c t i n g of a p p e l l a n t s on w a r 
r a n t s s w o r n o u t by t h e P a r k fo r 
d i s o r d e r l y c o n d u c t , w h i c h r e s u l t e d 
f r o m t h e P a r k e n f o r c i n g i t s p r i 
v a t e , l a w f u l po l i cy of s e g r e g a t i o n , 
d i d n o t c o n s t i t u t e " s u c h a c t i o n a s 
m a y f a i r l y b e s a i d t o b e t h a t of 
t h e S t a t e s . " I t w a s a t l e a s t o n e 
s t e p r e m o v e d f r o m S t a t e e n f o r c e 
m e n t of a po l i cy of s e g r e g a t i o n a n d 
v i o l a t e d n o c o n s t i t u t i o n a l r i g h t of 
a p p e l l a n t s . 

Judgments affirmed, with costs. 
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SALES TODAY 
H u g h .1. Monaehan , I I , At torney 
1200 Mercantile T r u s t Bui lding. 

ADMINISTRATRIX'S 
SALE 

DESIRABLE 
LEASEHOLD DWELLING 

PROPERTY 
1717 COVINGTON ST. 
P u r s u a n t to an order of the Or

phans ' Court of Bal t imore City, 
passed in the ma t t e r of the estate of 
Edna Dowlin, deceased, the under
signed, Adminis t ra t r ix , will sell a t 
public auction, on the premises, on 

TUESDAY, FEBRUARY 28, 1961, 
AT 3 O'CLOCK P . M. 

ALL T H A T LOT OF GROUND AND 
T H E IMPROVEMENTS thereon, si tu
ate in Bal t imore City and described as 
fo l lows: 

All tha t leasehold premises on the 
east side of Covington street abou t 97 
feet south of Hea th street f ront ing on 
said first mentioned street about 12 
feet wi th a depth of about 85 feet to 
an alley, said lot of ground being sub
ject to an annua l g round r en t of 
$41.73 and known as 1717 Covington 
street and more par t icu lar ly described 
in a deed recorded in the Land Rec
ords of Bal t imore City in Liber 
S. C. L. 5314, folio 187. 

Improved by a 2-STORY BRICK 
D W E L L I N G . 

Terms of Sale : Cash. A deposit of 
$500 wil l be required of the purchaser 
a t the time and place of sa le ; balance 
of purchase money in cash upon final 
ratification of sale by the Orphans* 
Court of Bal t imore City. In te res t to 
be charged on balance of unpaid pur
chase money from day of sale to day 
of set t lement. Taxes , wa te r rent , 
g round rent , and all o ther public 
charges, including special paving-
taxes, if any, to be adjusted to day of 
sale. Documentary s tamps to be paid 
by purchaser . 

W I N I F R E D COX, 
Adminis t ra t r ix . 

Member of Auct . Assn. of Md., Inc . 
JOHN M. M I L L E R , JR. , P res iden t 

PL . 2-3580 120-26 W. Nor th Avenue 
f3,10,17,24,28 

Anthony S. Eederico, At torney-a t -Law, 
1308 Munsey Building. 

ADMINISTRATOR'S 
SALE OF 

VALUABLE STORE 
AND 

DWELLING PROPERTY 
INCLUDING 

R E S T A U R A N T 
FIXTURES THEREIN 

P u r s u a n t to an order of the Or
phans ' Court of Bal t imore City passed 
in the mat te r of the Es t a t e of Angelo 
V. Inqui , deceased, the unders igned 
Adminis t ra to r will sell a t publ ic 
auction, on the premises 

1101 SOMERSET ST. 
(Corner Of Chase Street) 
TUES., FEB. 28, 1961 
AT 3 O'CLOCK P. M. 

ALL T H A T LOT OF GROUND AND 
T H E IMPROVEMENT'S thereon si tu
ate in Bal t imore City and described as 
fol lows: 

Beg inn ing for the same at the 
nor theas t corner of Chase and Somer
set s t reets and runn ing thence n o r t h , 
erly b ind ing on t h e east s ide of 
Somerset street 16 feet to the center 
of the par t i t ion wall there being, 
thence easterly through the center 
of said par t i t ion wall and cont inuing 
the same course parallel wi th Chase 
s t reet in all 58 feet, thence southerly 
parallel wi th Somerset s treet 16 feet 
to Chase street and thence westerly 
b inding on the nor th side of Chase 
street 58 feet to t h e place of begin
ning. Subject to an annual ground 
rent of $48 and improved by a STORE 
AND D W E L L I N G P R O P E R T Y . 

Terms of Sale: Cash. A deposit of 
$500 will be required of purchaser at 
t ime and place of sa le ; balance in 
cash upon final ratification of sale by 
the Orphans ' Court of Bal t imore City. 
Taxes , in teres t on unpaid port ion of 
purchase price, and all other adjus t 
ments to be computed as of date of 
sale. 

LOUIS INQUI, 
Adminis t ra tor , 

ale x cooper 
T I O N E E R 1 

AUCTION 
Member of Auct. Assn. of Md., Inc . 

PL . 2-4868 212 N. Calvert St. 
f6,14,20.27,28 

MINCHA SERVICES 
Kaddish Observers 
212 N. CALVERT STREET 
MON. - THURS. 1 P. M. 

SALES TODAY SALES TODAY 
T H E O D O R E C. DENICK, Solicitor, 

1811 Munsey Bui ld ing. 

TRUSTEE'S SALE OF 
VERY VALUABLE 

COMPLETE AIR-CONDITIONED 
NIGHT CLUB AND BAR PROPERTY 

Known As 
SURF CLUB 

NOS. 3315-17 PULASKI HIGHWAY 
IN FEE-SIMPLE 

I N C L U D I N G F I X T U R E S A N D E Q U I P M E N T C O N T A I N E D 

T H E R E I N U S E D I N C O N N E C T I O N 

W I T H S A I D B U S I N E S S 

A L S O 

7-DAY BEER, WINE AND LIQUOR WITH 
SPECIAL AMUSEMENT LICENSE 

( A S A N E N T I R E T Y ) 

By vir tue of a decree of the Circuit Court of Bal t imore City (100C—367), 
the undersigned, Trus tee , will sell a t public auction, on the premises, on 

TUESDAY, FEBRUARY 28, 1961, 
AT 1 O'CLOCK P. M. 

ALL T H A T F E E - S I M P L E LOT OF GROUND AND IMPROVEMENTS 
thereon, s i tua te in Bal t imore City, and described as fol lows: 

Beginning for the same on the south side of Pulask i H ighway at the 
beginning of that parcel of land which by deed dated J u n e 18, 1951, and 
recorded among the Land Records of Bal t imore City in Liber A.W.B. No. 
470, folio 300 was conveyed by Mary Allender, widow et a l . to Andrew 
Hardner which point of beginning is d is tant 298 feet 7 inches wester ly from 
the southwest corner of Pu lask i Highway and Highland avenue and r u n n i n g 
thence binding on the south side of Pu lask i Highway nor th 85 degrees 44 
minutes east 74 feet r u n n i n g thence south 4 degrees 59 minutes west 264 
feet runn ing thence south 85 degrees 52 minutes west 65 feet thence r u n n i n g 
north 3 degrees 22 minutes east 263 feet to the place of beginning. Known 
as Nos. 3315-17 Pulaski Highway . Improved by a ONE-STORY BRICK 
BUILDING. 

Including fixtures and equipment located on the said premises, owned 
by and used in the conduct and operat ion of the Night Club and Bar Busi
ness by Surf Club Enterpr i ses , Inc., viz . : 1 7-day Beer, Wine and Liquor 
with Special Amusement l icense; 70 s tools ; 140 c h a i r s ; 69 t ab les ; 1 Kran ich 
Back P i a n o ; 1 Speaker Sys tem; 1 set of booths (4) ; 26 Liquor Dispensers ; 
18 m i r r o r s ; 8 s inks ; 1 ice machine, Crystal T i p t ; 2 bottle boxes, Beverage-
Air; 2 sani t izers ; 1 round b a r ; 100 Whiskey dispensers , Auto B a r ; 1 b a r ; 
1 bott le box, G.E.; 1 bott le box, Nor -Lake ; 1 grill , South Bend ; 1 gas s tove; 
1 l iquor mete r ; 1 Emerson T.V. Set ; 1 Nat ional Cash Regis ter No. 5127707-
1944755(1B)ILC; 1 Nat ional Cash Regis ter No. 4363009 model 1944C5S-1BUS) ; 
I Nat ional Cash Register No. 4o91175 model 1944(5S-1BC15), and all other 
assorted and sundry fixtures and equipment now on the premises and used 
or useful in the conduct and operat ion of the aforementioned business . 

Te rms of Sale : Cash. A deposit of 10% of the purchase price will be 
required at t ime of sale, balance in cash upon final ratification of sale by the 
Circuit Court of Bal t imore City and t ransfer of l iquor l icense; in teres t to be 
charged on unpaid purchase money from date of sale to date of sett lement. 
Taxes, water rent , and all o ther public charges , including special paving 
taxes, if anv, to be adjus ted to day of sale. 

ZELL C. HURWITZ, 
Trustee . 

f6,14,20,27,28 

MICHAEL FOX, Auct. 
Member of Auct. Assn, of Md., Inc . 

J o h n J . Neubauer , Solicitor, 
Keyser Bui lding. 

TRUSTEES' SALE 
OF 

VALUABLE LEASEHOLD 
PROPERTY 

3730 BONVIEW AVE. 
By vir tue of a decree of the Circuit 

Court No. 2 of Bal t imore City, the 
undersigned, Trus tees , will sell at 
public auction, on the premises, on 

TUESDAY, FEBRUARY 28, 1961, 
AT 4 O'CLOCK P . M. 

ALL THAT LOT OF GROUND AND 
IMPROVEMENTS thereon, s i tua te in 
Bal t imore City, and described as fol
lows : 

Beginning for the same on. the 
nor thern side of Bonview avenue at 
the dis tance of 315 and 42/lOOths feet 
easterly measured along the nor thern 
side of Bonview avenue from t h e east
ern side of Brendan avenue, which 
place of beginning is a t a point in line 
with the center line of a par t i t ion wall 
there erected and runn ing thence east
erly Ibinding on the nor thern side of 
Bonview avenue 18 feet to a point in 
line with the center line of another 
par t i t ion wal l there e rec ted; thenee 
runn ing nor ther ly to, th rough and 
a long the center line of said las t men
tioned par t i t ion wall to the end there
of and cont inuing the same course in 
all 99 and 5/10ths feet to the southern 
side of an alley 16 feet wide there 
•situate; thence runn ing wester ly b ind
ing O'n the southern side of said alley 
with the use thereof in common with 
others 18 feet to meet a line drawn 
nor ther ly from the place of t ieginning 
to, th rough and along the center line 
of the par t i t ion wall first above men
tioned in this descr ipt ion; thenee run
ning southerly reversing said line so 
drawn and binding thereon 99 and 
5/10ths feet to t h e place of beginning . 
The improvements thereon being now 
known as No. 3730 Bonview avenue. 
Subject to the payment of an annual 
ground rent of Ninety-six and 00/100 
Dollars ($96.00), payable in equal 
semi-annual ins ta l lments on the 2nd 
clays of Februa ry and August , in each 
and every yea r ; subject also to the fol
lowing: (I) Rest r ic t ions and provi
sions in a Deed from The Radnor 
Company to The T h o m a s Company, 
dated October 1, .1953, and recorded 
among the Land Records of Bal t imore 
City in Liber M.L.P. No. 9306, folio 
211, res t r ic t ing the use of the l a n d ; 
(2) Agreement between The Radnor 
Company and Consolidated Gas, Elec
tric L igh t and Power Company, dated 
Deceniber 2, 1952, and recorded as 
aforesaid in LJber M.L.P. No. 919)1, 
folio 88, r e : poles and wires. The 1m-i 
prorements consist of a TWO-STORY i 
BRICK DWELLING, containing six 
rooms and one ba th with forced warm 
air heat, gas fired. 

Te rms of S a l e : Cash. A deposit of 
$500 wi l l be required at t ime of sale, 
bailance in cash upon final ratification 
of sale by the Circui t Court No. 2 of 
Bal t imore C i t y ; interest to be charged 
on unpaid1 purchase money from date 
of sale to date of sett lement. Taxes , 
water rent, g round rent and all other 
public charges, including special pav
ing taxes, if any, to be adjus ted to 
day of sale. 

J O H N J . NEUBAUER. 
R O B E R T J . NEUBAUER, 

Trustees . 

Member of Anct. Assn. of Md., Inc . 
f3,10,,17,24,28 PLaza 2-3580 

Eugene Het t l eman, (Solicitor, 
5 Guilford Avenue. 

T R U S T E E ' S SALE OF 

VALUABLE L E A S E H O L D 

P R O P E R T Y 

NO. 1717 BUXTON AVENUE 

By vir tue of a decree of the Circuit 
Court of Bal t imore City (101C—37), 
t h e unders igned, Trus tee , will sell at 
public auct ion, on t h e premises , on 

TUESDAY, F E B R U A R Y 28, 1961, 
AT 2 O'CLOCK P . M. 

ALL T H A T LOT OP GROUND AND 
IMPROVEMENTS thereon, s i tua te in 
Bal t imore City and described as fol
lows : 

Beginning for the same on the east 
side of Rux ton avenue a t t h e dis
tance of 143 feet 11% inches south
erly from ithe corner formed by t h e 
intersect ion of t h e east side of Rux
ton avenue wi th the south side of 
Westwood avenue which place of be
g inn ing is designed ito be a t t h e cen
t e r of a pa r t i t i on wall between the 
house on the lot now being described 
and the house on t h e lot immediate ly 
adjoining and nor th thereof runn ing 
thence souther ly and b inding on the 
east side of Rux ton avenue 14 feet 3 
inches t o the center of a par t i t ion wall 
between the house on the lot now be
ing described an>d t h e house on the 
lot immediately ad jo in ing and south 
•thereof and r u n n i n g thence easter ly 
th rough the center of t h e last men
t ioned par t i t ion wall and cont inuing 
t h e same course in all 109 feet 6 inches 
to the center of an alley 10 feet wide 
there s i tua te thenee nor ther ly a long 
the center of said alley with the use 
thereof in common wi th all the other 
lots b inding thereon 14 feet 3 inches 
thence westerly paral lel wi th West-
wood avenue and t h r o u g h the center 
of the par t i t ion wall first mentioned 
in this description 109 feet 6 inches to 
t h e east side of Ruxton avenue the 
place of beginning. The improvements 
thereon being known a s 1717 Ruxton 
avenue. Subject t o an annua l ground 
ren t of $90 and subject to a p r i o r 
mor tgage the balance of which may 
be deducted by t h e purchaser at t ime 
of set t lement, the reby de termining 
the purchase price. Improved by a 
TWO-STORY BRICK D W E L L I N G . 

Te rms of Sale : A cash deposit of 
$300 will be required at t ime of sale, 
balance in cash upon final ratification 
of sale by the Circuit Cour t of Bal t i 
more City. In te res t to be paid on 
unpaid purchase money from date of 
sale to date of set t lement. Taxes, 
water rent , ground rent , and all o ther 
public charges , including special pav
ing taxes, if any, to be adjusted to 
date of sale. Bal t imore City t r ans 
fer t ax to be bo rne by purchaser . 

E U G E N E H E T T L E M A N , 
Trus tee . 

A. J. BHXIG & CO., 
AUCTIONEERS 

Member of Auct, Assn. of Md., Inc . 
f3,10.17,24,28 

ANNOUNCEMENT 
To Accommodate P a t r o n s Who 
Are Inconvenienced Now On Ac
count Of The Closed Res t au ran t s 
In The Neighborhood 

R E G E N T HOUSE R E S T A U R A N T 
AND BAR 

I s Now Offering You Carry Out 
Service And Breakfas t 

At Moderate Pr ices 

REGENT HOUSE 
20 E . Faye t t e St. SA. 7-5494 

90«c«o«c« -»•"••• • • : » « '•c«:ir»-«c»' .- .» '- '«i: : .«c«r«r»'« •*•'•<_-•*<• v. ••••.•*••»-:*•-• ••••• .« . •^••-•^• . - • -••o»o«c«c«o*< 
Sga«o«c«o«o«c*o«o«o«o«a«a«o«c«c«o«c«o«o«o«o«c«c«c^ 

OFFICES FOR RENT 
Ideal For Lawyer's Suite 

Available In 

The Daily Record Building 
Will Remodel To Suit Tenant 

Phone PLAZA 2-3849 

15 E. SARATOGA ST., BALTIMORE 2, MD. s? 

•jC«G«e«c»o«o«o«o»e«c«'."«': •<•*, #.'*•*>:*• ••.«•. «n: ••.•*•. ••• «!»,.-#. ••.:«..:*•. •:;••.••_'••:-*. •o«c«o«cie«o*-:-«c*: ,*e«c«'.1 
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The four appellants were convicted by the court sitting 

without a Jury of violating Coda (1957), Art. 27, Sao. 123, by 

"acting in a disorderly manner to the disturbance of the public 

peace" in a "place of public resort or amusement." Two of ap

pellants are white men, one it a white woven, and the other a 

Negress. Accompanied by a Negro who waa not tried, they had 
as a group 

gone/to Owynn Oak Amusement Pork in Baltimore County, which as 

« bualness policy does not adult Nagroea, and ware arrested when 

they refused to leave after Doing asked to do so. 
• . . . 

Appellants claim that -here waa no avldenoe that the Park 

la a plaoa of publlo resort or amusement, that if thara ware 

such evidence the systematic, <»xoluelon of Negroes prevents the 

Park froai being regarded as such a publlo plaoa, that they were 

not guilty of disorderly conduct and, finally, if the Park la a 

plaoa of public resort or amue ement their preeence thara waa in 

the exerolae of a conetltut 1 oral right,, and their arrest and 

proaecutlon amounted to State aotlon to enforce segregation in 

violation of the Oonetltution of the United States. 

Thara la no direct etetement In the record that the Park 

la * plaoa of publlo resort or amusement but wa think the evi

dence clearly permitted the finding1the trial court made that 

it la. There waa testimony which ahawed, or permitted the in

ference, that the Park la owned by a private corporation, that 



it ha* been in operation each summer for many years, that among 

its attractions are a miniature golf course and a cafeteria, 

that appellants1 conduct occurred on "All Nations Day" which 

usually attracts a large crowd, that on that day the Park was 

so crowded there waa but elbow room to walk, and that the Park's 

•policy waa to welcome everyone but Negroes. The trial court 

properly could have- concluded the Park is a place resorted to 

by the general public for amusement. C*. lotgl v. State, 

A lawmaking body is presumed by the Courts to have used 

words in a statute to convey the meaning ordinarily attributed 
»• 

to thea. In recognition of this plain precept the Courts, in 

construing zoning, licensing, i,a$ and anti-discrimination stat-

utes, have held that the term i-iace of public resort or amusement 

included dance halls, swimming pools, bowling alleys, miniature 

golf courses, roller skating rinks and a dancing pavilion in an 

amusement park (because it waa an Integral part of the amusement 

park), saying that amusement may be derived from participation 

aa well as observation. Amoa v. Prom, Inc., 117 ?.' Supp, 613; 

Jaffarlan 

Aakew v. Parker (Cal. App.), 312 P. 2d 342;/mpcx3Oupc*30x v. Build

ing Corner (Maas.), 175 M. *. &M; Jonoa v. Broadway Roller Rink 

go.. (Wis.), 118 N. W. 170, 171; Johnson v. Auburn k Syracuse 

Klectrlo R. Co. (M. Y.'), 119 N. I..72. Section 123 of Art. 27 

proscribes conduct which dlsturba the public peace at a place 

where a number of people are* likely to congregate, whether it 
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it on governmental property or on property privately owned. 

This ia made clear by the pronlbition of offensive conduct not 

only on any public street or highway but in any store during 

business hours, and in any elevator, lobby or corridor, of an 

offloa building or apartment house having more than three dwell

ing-units, as well as in" any place of public worship or any 

place of public resort or amusement.^ We read the statute as in

cluding an amusement park in the category of a place of pubHc 

resort or amusement. 

we find no substance in the somewhat bootstrap argument 

that the regular exclusion of Negroes from the park kept it from 

being within the ambit of the statute. Early in the common law 

the duty to serve the public without discrimination apparently 

was imposed on many calling*. Later this duty was confined to 

exoeptional callings, as to which an urgent publio need called 

for its continuance, such as innkeepers and common carriers. 

Operators of moat enterprises, including places of amusement, 

did not and do not have any* such common law obligation, and in 

the absence of a statute forbidding discrimination, can pick and 

choose their patrons for any reaeon they decide upon, including 

the color of their skin. 7Early and reoisnt authorities en the 

point are collected, and exhaustively dlscuated, in the opinion 

of the Supreme Court of New Jersey in Qarlflne v. Monmouth Park 

Jockey Club, 148 A. 2d 1. See also Oreenfild v. Maryland Jockey 

Club, 190 Md. 96; Qood Citliens Community Protective Assoc, v. 



y . A t l a n t i c White Tower System, I n c . , 181 F . Supp. 124; Williams 
« " 

v , Howard J ohn son' s Re a taur an t', 268 F. 2d 84*>. 

It has been noted In the cases that places of public ac

commodation, resort or amusement properly can exclude would-be 

patrons on the grounds of improper dress or uncleanliness, 

Amos v. Prow, Inc., supra (at page 629 of 117 F. Supp.); because 

they are under a certain age, are aen or are women, or are un

escorted women. Collister v. Hayaan (N. Y.), 76 N. B. 20; or 

because for some other reason they are undesirables in the eyes 

of the establishment. Oreenfeld v. Maryland Jockey ClUb;. Qood 

Citizens Community Protective Assoc, v. Board of.Liquoy License 

Cosaal sal oners; Sladk v. Atlantic White Tower System, Inc., all 

supra. See 86 C. J. S. Theaters and Shows Sees. 31 and 34 to 

36. We have found no decisior holding that a policy of exclud

ing oartain limited kinds or classes of people prevents an enter

prise frost being a place of public resort or amusement, and can 

see no sound reason why it shculd. 

Appellants* argument that they were not disorderly is 

that neither the mere infringement of the rules of a private es-

tabllahment nor a simple polite trespass constitutes either a 

breach of the peace or disorderly conduct. We find here more 

than either of these, enough to have permitted the trier of fact 

to have determined as he did that the conduct of appellants was 

disorderly. 

It is said that there.was no. common law crime of dis

orderly conduct. Nevertheless, it was a crime at common law 



. 

to do many of tho things that constitute disorderly conduct ui -

dor present day statutes, such as staking loud noises so as to 

disturb the peace of the neighborhood, collecting a -crowd in a 

public place«by Deans of loud or unseemly noises or language, 

or disturbing a meeting assembled for religious worship or any 

other lawful purpose. Hochhelaer on Crimes and Criminal Proce

dure, Sec. 392 (2nd Bd.); 1 Bishop on Criminal Law, Sec. 542 

(9th Id.); Campbell v. The Cosssonwealth, 59 Fa. St. Rep. 266. 

The gist of tho crime of disorderly conduct under Sec. 

123 of Art. 27, aa it was in the oases of consson law predecessor 

crimes, is the doing or saying, or both, of that which offends, 

disturbs, incites, or tends tc incite, a number of people gath-

eaed in the ssjse area. 3 Upderhill, Criminal Evidence, Sec. 

050 (5th MA.), adopts aa one definition of the oris* the state-

swint that it it conduct "of such a nature aa to affect the peace 

and quiot of persona who may witness the same and who may be 

disturbed or provoked to resentment thereby." Also, it has been 

hold that failure to obey a pcliceaan*s command to move on when 
to 

not/do so may endanger the putlie peaoe, amounts to disorderly 

conduct. Bennett v. City of teuton (Oafc App.), 25 S. I. 2d 726, 

appeal dismissed, 320 U. S. 7*2, 86 L. Id. 4l8. In People v. 

Oalaarn («*. Y.), l8l M, I. 57«# 37*, it was said,sx*jt under a 

Pew York statute making it. unlawful to congregate with others 

OB a public street and refuse to mm on whan ordered by the 

that 

polios,/refusal to obey an ordar of a police officer, not ex

ceeding his authority, to mora on "even though conscientious -
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may Interfere with the public order and lead to a breach of the 

peace," and that' such a refusal "can1 be Justified only where 

the circumstances show conclusively that the police officer's 

direction was purely arbitrary and was not calculated in any 

way to proaote the public order." See also,In re Neal, 164 N. 

Y. 8. 2d 549 (where the refusal.of a"school girl to leave a 

school bus when ordered to do so by the authorities was held 

to be disorderly conduct,' largely because of its effect on the 

other children); Underbill, in the pasgage cited above, concludes 

that "failure to obey a lawful order of the police, however, 

such as an order to »ove on, may aaount to disorderly conduct." 

Sea also People v. Wlxson (N. Y.), l6l K. E. 463; 27 C. J. s. 

Disorderly Conduct Sec. 1(4) f; annotation 65 A. L. R. 2d 1152; 

coapare People v. Carcel (N. Y.), 144 N. E. 2d 8l; and People 

v. Arko, 199 N. Y. S. 402. 

appellants refused to leave the Park although requested 

to do so many tlaes. A large crowd gathered around then and 

the Park eaployee who was aaking the requests, and seemed to 

"alll in and close in" so that the eaployee sent for the Baltimore 

County police. The police, at the express direction of the man-

ager of the Park, asked the appellant* to leave and again they 

refused, even when told they would be arrested if they did not. 

Adaittediy they were then deliberately trespassing. That they 

intended to continue to trespass until they were forcibly ejected 

is aade evident by their conduct when told they were under arrest. 



. . . ' 

f uid. Two of a] 

to be carried from the P̂ *-,;, the o 

and shoved through the crowd. The effect 01 t,s' 

behavior on tfce crowa is shown by the testl -hat its roe 

spit and kicked and shouted threats and Imprecations, and U 

the Park employees feared a nob scene was abo.it * ipt, 

conduct of appellants in refusing to obey a lawful request to 

leave private property disturbed the public peace and incited 

a crowd. This was enough to sustain the verdict reached by 

Judge Menchine. 

We turn to appellants' argument that the arrest by the 

County police constituted state action to enforce a policy ol 

segregation in violation of tie ban of the Equal Protect! 

and Due Process clauses of the Fourteenth Amendment against 

State-imposed racial discrimination. The Supreme Court said in 

the racial covenant case of Snelley v. Kraemer, 33^ U. S. I, 13, • 

92 L. Ed. 1161/ "The action inhibited by the first section of 

the Fourteenth Amendment is only such action as may fairly be 

said to be that of the States. That Amendment erects no shield 

against merely private oonduct, however discriminatory or 

wrongful." The Park had a legal right to maintain a buaines? 

policy of excluding Negro»a. Thia was a private policy which 

the State neither required nor assisted by legislation or ad-

minis tra"tive practice. The arrest of appellants was not because 

abo.it


the State deal red or int'ended to maintain the Park: as a eegr 

gated place- of amusement; It was because the appellants were 

Inciting the crowd by refusing to obey valid commands to move 

.from a place where they had no lawful right to be. Both white 

and colorad people acted in a disorderly manner .and the ftatp, 

without discrimination, arrested and prosecuted all who were so 

acting. 

While there can be little doubt that the Park could have 

used its own employees to'»}ect appellants after they refused . 

to leave, if it had attemptedto do so there would have been 

real danger the crowd would explode into riotous action. As 

Judge Thomaen said in Qrlffln v., Col Una, 187 F. Supp. 14M, i 

in denying a preliminary Injunction and a summary Judgment in a 

suit brought to end the segregation policy of the Olen Bcho 

Amusement Park near Washington: 'Plaintiffs have cited no 

authority holding that in the ordinary caae, where the proprietor 

of a store restaurant, or aausesMmt park, himself or through 

hit own employees, notifies the Negro of the policy and orders 

* • 
t 

* 



him to leave the premises, the-calling in of a peace officer 

to enforce the proprietor's admitted right would amount to de

privation by the state of any right*, privileges or immunities 

secured to the Negro by the Constitution or laws. Granted the 

right of the proprietor to choose his customers and to eject 

trespassers, it can hardly be the law, as plaintiffs contend, 

that the proprietor may use sach foroe as he and his employees 

possess but may not oall on a peace offloer to enforce his 

rights." 

. The Supreme Court has not spoken on the point since Judge* 

Thomson's opinion. The issue was squarely presented for deci

sion in Boynton v. Virginia, 'm U. S. , 5 L. Ed. 2d 206, but 

the Court chose to decide the case'on the basis that the convic

tion of a Negro for unlawfully remaining in a segregated bus 

terminal restaurant violated the Interstate Commerce Aot, which 

uses broad language to forbid a carrier from discriminating 

against a passenger. In the rfesende of controlling authority. 

to the contrary., it is our opinion that the arresting and con

victing of appellants on warrants sworn out by the Park for dis

orderly conduct, whioh resulted from .the Park enforcing its 

private, lawful policy of segregation, did not constitute "such 

motion as may fairly be said to bo that of the States/ It 

was at least on* stop removed from State enforcement of a policy 

of segregation and violated- no constitutional right of appellants. 

JUDGMENTS AFFIRMED, WITH COSTS. 



HARRY N. BAETJER 

J. CROSSAN COOPER. JR. 

JOHN HENRY LEWIN 

H.VERNON ENEY 

NORWOOD B.ORRICK 

RICHARD W. EMORY 

EDMUND P. OANDRIDGE.JR. 

ARTHUR W. MACHEN, JR. 

ROBERT M.THOMAS 

FRANCIS D. MURNAGHAN.oR. 

ROBERT R. BAIR 

JACOUES T. SCHLENGER 

CHARLES B.REEVES,JR. 

WILLIAM J . MCCARTHY 

VENABLE, B A E T J E R AND HOWARD 
ATTORNEYS AT LAW 

M E R C A N T I L E T R U S T B U I L D I N G 

BALTIMORE & CALVERT STS. 

B A L T I M O R E , M A R Y L A N D 2 1 2 0 2 

A R E A C O D E 3 d • P L A Z A 2 - 6 7 B O 

September 17, 1964 

Honorable William L. Henderson, Chief Judge 
Court of Appeals of Maryland 
Court of Appeals Building 
Annapolis, Maryland 

Yh*f 
RUSSELL R. RENO, JR. 

FREDERiCK STEINMANN 

ROBERT J . MARTINEAU 

THOMAS P. PERKINS, B 

LURE MARBURY 

C.VAN LEUVEN STEWART 

HENRY F. LEONNlG 

GERALD M. KATZ 

ANTHONY M. CAREY, B 

JOSEPH FRANCE 

COUNSEL 

FIE: Dale H. Drews, et al. v. State of Maryland, 
September Term, i960. No. 113 

Dear Judge Henderson: 

In argument before the Court on Tuesday, one of the 

grounds upon which the State sought to distinguish Griffin v.. 

State, 378 U.S. 130 (1964), was that the offense in Drews was 

disorderly conduct rather than trespass. I pointed out that the 

distinction was not a valid one because if an arrest for trespass 

would have been improper State action under the facts involved, 

an arrest for disorderly conduct must surely be illegal also. 

The illegality cannot be cured by a subsequent order of the 

police, itself illegal, which was not obeyed. I suggested that 

cases decided by the Supreme Court of the United States lend 

support to my position. More specifically, I would like to 

direct the Court's attention to Wright v. Georgia, 373 U.S. 284 

(1963), particularly the language at pp. 291-92: 

"Obviously, however, one cannot be punished for 
failing to obey the command of an officer if that 
command is itself violative of the Constitution." 
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Honorable William C. Henderson September 17, 1964 

I hope that the Court will see fit to consider the Wright case 

in its disposition of the case at bar. 

Robert C. Murphy, Esq., who argued the case for the 

State, has been consulted and consents to the sending of this 

letter. 
<r-

Respectfully, 

Francis D. Murnaghan, Jr, 

FDMrmms 
29526 
cc: The Honorable Hall Hammond 

Court of Appeals of Maryland 
The Honorable William R. Homey 
Court of Appeals of Maryland 

The Honorable Stedman Prescott 
Court of Appeals of Maryland 

The Honorable Charles C. Marbury 
Court of Appeals of Maryland 

The Honorable Reuben Oppenheimer 
Court of Appeals of Maryland 

^Robert C. Murphy, Esq. 
Deputy Attorney General 
State Law Department 
One Charles Center 
Baltimore, Maryland 21201 

1 
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(Enttrt nf Appeal** of iMarglattb 
No.. 1.1.3... September Term, \9..$9. 

Dale H. Drews, et al 

VS. 

Francis D. Murnaghan, Jr. 
Robert B. Watts 

Attorneys for Appellants 

State of Maryland ] C. Ferdinand Sybert 
Frank H. Newell, III 

Attorneys for Appellee 
MARYLAND, Set: ) 

I Hereby Certify, that on the t h i r t i e t h d a y o f June 

nineteen hundred and fti?ty. I received from the Sl?I^...9L.^.S1^^1..9^rt 

tQrJ.Baat4jB0.re. County Transcript of Record to the Court of Appeals of Maryland 

in the above entitled cause. 

Brief for Appellant due to be filed Augus t 5 1 9 60 

S*r* ..* ~fr. ^v^2-

C - ^ r Cl^£»f the Court o^Appeals of Maryland 

tQrJ.Baat4jB0.re


1 
V' (Emtri of Appeals of UJarglann 

Annapolis, Maryland 

No. 113 , September Term, 198:60 

Drews, et . . .al . . 

.S.ta.fce. 

Stipulation/£fccd3er for Extension of time for filing brief rec'd O c t o b e r .17,- 19-60 

Brief of Appellant due in Clerk's office on or before 

Brief of Appellee due in Clerk's office on or before N o v e m b e r , . . . i 9 6 0 . 

J. LLOYD YOUNG, Clerk. 
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March 2 1 , 1961 

Robert J. Martineau, Esquire 
Attorney at Law 
1409 Mercantile Trust Building 
Baltimore 2, Maryland 

Dear Mr. Martineau: 

In accordance with your request, we enclose 
herewith another certified record on appeal to the U. S. 
Supreme Court in the case of Dale H. Drews et al v. 
State of Maryland, No/ 113 - September Term, i960, to
gether with bill for same. 

With very kind regards, I am, 

Sincerely 

vsh 
cc: Joseph S. Kaufman, Esquire 

Deputy Attorney General 
Ends. 
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March 5, 1963 

Professor Thomas P. Lewis 
College of Law 
University of Kentucky 
Lexington, Kentucky 

Dear Professor Lewis: 

In reply to your letter of February 19, 19&3* 
directed to Mr. Robert C. Murphy, Assistant Attorney 
General, Annapolis, Maryland, requesting copies of 
briefs in the case of Drews v. Maryland, we regret to 
advise that our supply of briefs in this particular 
case is entirely depleted and we are unable to comply 
therewith. 

Very truly yours, 

ADMcS:hd 

Administrative Assistant 



U N I V E R S I T Y OF K E N T U C K Y 

. \ LEXINGTON, KENTUCKY 

COLLEGE OF LAW t s l r 

February 19, 1963 

Robert C. Murphy, Esq. 
Assistant Attorney General 
State of Maryland 
Annapolis, Maryland 

Dear Mr. Murphy: 

I am conducting a seminar in Supreme Court litigation and I ask each of 
the students to prepare an opinion, acting as a Justice writing for the major
ity, on a case pending before the Court. If possible, I obtain in advance 
for the student copies of the petition for certiorari, reply brief and briefs 
on the merits. One of the cases selected for the seminar this semester is 
Drews v. Maryland. 

If you have extra copies of briefs filed by you or co-counsel in this 
case, I would be very grateful for any you can spare for use in the seminar. 
I also make the briefs received available to our Law Journal staff. After 
this, or sooner if you desire, I will be glad to return the copies to you. 

I hope you will be able to help us in this project. It is one the students 
find very interesting and, I think, helpful. 

tpl/lb 



GImtrt 0f Appeala nf ifHanjlanb 

Annapolis, Maryland 

No. 13"3 , September Term, 196 ° 

Dale H. Drews, et a l . 

State of Iteryland 

StipulationT^SSSr for Extension of time for filing brief rec'd ' August...3.1 j... 1.9,64. 

Brief of Appellant due in Clerk's office on or before Sept.ffltfbftP.. .8.,... .1964. 

Brief of Appellee due in Clerk's office on or before September..1.4*...1964. 

J. LLOYD YOUNG, Clerk. 
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DALE H. DREWS, et al,, t IN THE 

Appellants, : COURT OF APPEALS 

vs. : OP MARYLAND 

STATE OF MARYLAND, j NO. 113 

Appellee. : SEPTEMBER TERM, I960 

: (ORDER - JULY 31, 1964) 

* • • • • * # 
— „ mm % <•» j mm t - » # mm m mm J <•• 

STIPULATION 

Pursuant to Maryland Rule 830 c, the parties, by 

their counsel, hereby stipulate that the time for filing the 

brief of the Appellants shall be extended to and Including 

September 8, 1964, and that the time for filing the brief 

of the Appellee shall be extended to and Including September 

14, 1964. 

Francis D. Murnaghan, Jr. 
Attorney for Appellants 

Thomas B. Finan i 
Attorney General 

Attorney for Appellee 



THE COURT OF APPEALS 

SMOPiJ •«*** 

August 4, 1964 

Francis D. Mumaghan, Jr., Esq. 
Attorney at Law 
1409 Mercantile Trust Building 
Baltimore, Maryland 21202 

Dear Mr. Mumaghan: 

We are enclosing herewith copy of an 
Order of Court filed on July 31, 1964, in the case of 
Dale H. Drews, et al. vs. State of Maryland, No. 113* 
September Term, I960. 

This Order is in conformity with the 
mandate of the Supreme Court of the United States. 

We will notify you later as to the 
exact date that arguments will be heard in this matter. 

Very truly yours, 

J. LLOYD YOUNG 

Clerk 

JLY/ojr 
Enclosure 
cc: Office of the Attorney General 

ANNAPOLIS, MA 



DALE H. DREWS, ET AL. « IN THE 

v. • COURT OP APPEALS 

STATE OF MARYLAND • OP MARYLAND 

• No. 113, September Term, i960 
* .• 

The .judgment of this Court (224 Md. 186, 167 A 2d 341), 

having been vacated by the Supreme Court of the United States on 

the 22nd day of June, 1964 ( U.S. , 84 S. Ct. 1900 ), and 

the case having been remanded to this Court for reconsideration 

in the light of Griffin v. Maryland (No. 6, October Term, 1963, 

in the Supreme Court, U.S. , 84 S. Ct. 1770), and of 

Bell v. Maryland (No. 12, October Term, 1963, in the Supreme Court, 

U.S. , 84 S. Ct. 1814), both decided June 22, 1964, 

It is ORDERED this 31st day of July, 1964, by the Court of 

Appeals of Maryland: 

1. That this case be set forth for hearing upon the matters 

to be considered in accordance with said remand at the September, 

1964, session of this Court; and 

2. That the parties may file briefs in support of their 

respective positions on or before such date or dates prior to the 

argument as counsel may agree upon. In the absence of such agree

ment, briefs may be filed on or before the following dates: Appell

ants' brief, August 31, 1964; Appellee's brief, September 10, 1964; 

Appellants' reply brief, September 15, 1964. 

/s/ Frederick W. Brune 

C n l e f jUflge 



I f/tf - /J : ^ 

All 



IN THE 

COURT OF «??EALS OP MARYI* 

SEPTEMBER TERM, i960 

NO. 113 

DALE H. DREVJS, et al. 

Appellants 

\ s. 

STATE OF MARYLAND 

Appellee 

REMAND PROM THE SUPREME COURT 
OF THE UNITED STATES 

BRIEF OF APPELLANTS ON REMAND 

Francis D. Murnaghan, Jr. 

Henry R. Lord 

Attorneys for Appellants 



IN THE 

COURT OP APPEALS : \RYLAND 

SEPTEMBER TERM, i960 

NO. 113 

DALE H. DREWS, et al. 

Appellants 

vs. 

STATE OP MARYLAND 

Appellees 

REMAND PROM THE SUPREME COURT 
OP THE UNITED STATES 

BRIEF OP APPELLANTS ON REMAND 

STATEMENT OP THE CASE 

This case has been set for hsaring pursuant to a 

per curiam opinion of the Supreme Court, dated June 22, 1964, 

and an Order of this Honorable Court, dated July 31; 1964. 

A full statement of the case is found at pages 1 and 2 of 

the original Appellants' brief, filed with this court. 

file:///RYLAND


QUESTIONS PRESENTED 

1. Did the arrest and conviction of Appellants 

constitute State action,, in light of the Supreme Court 

decision in Griffin v. Maryland? 

2. Is there a denial of due process and equal 

protection in continuing to uphold the conviction of Appel

lants for acts arising out of sit-in demonstrations at 

G-wynn Cak Park when the State's Attorney of Baltimore County 

has failed to prosecute approximately 200 cases charging the 

same offens.e? 

STATEMENT OF PACTS 

The facts of this case are set out In the original 

Appellants' brief at pages 3 through 5. 



ARGUMENT 

I. 
^consideration In Light Of The Opinion Of The 

Supreme Court In Griffin v. Maryland Should Lead 
To A Reversal Of The Convictions Of The Appellants 

The majority of the Supreme Court in Griffin v. 

Maryland, J?jr U.S. /JO , 84 S.Ct. 1770 (1964), found under the 

facts of that case that there had been sufficient State 

participation in the arrest of the petitioners to establish 

"staoe action" forbidden by the Fourteenth Amendment. It is 

to be expected that the State will contend that the pivotal 

point in the Griffin case, distinguishing It from this case, 

was the special position of the arresting park detective as 

a deputized police officer, and that, consequently, the State 

was doing more in Griffin than evenhandedly effectuating the 

"management's desire to exclude designated individuals from 

the premises". It had "undertake[n] an obligation to enforce a 

private policy of racial segregation" by virtue of the fact 

that the park detective was also a deputy sheriff of Montgomery 

County and had acted under color of this office. 
thj 

Such a distinction is fefcGE:, and limits Griffin to 
particular 

its/.._._._ K facts. To make it, therefore, is to render 

meaningless the action of the Supreme Court in remanding the 

instant case for consideration in light of Griffin. Obviously 

the Supreme Court felt that there was doubt about the proposi

tion that there is a substantial constitutional difference 

between two situations in one of which (Drews) two persons 

separately perform certain acts, and in the other (Griffin) 

one person, acting at different times in two different capacities, 



i performs the same acts. Yet, the position that we expect 

the State to urge would merely preserve and reiterate the 

very distinction about which the Supreme Court had doubts. 

The distinction is not a viable one. This Honor

able Court has already so determined in its holding that 

Griffin was controlled by Drews. Griffin & Greene v. State, 

225 Md. 422, 430 (1961). At that time this Honorable Court 
that the 

reasoned/arrest and prosecution in one were lawful because 

the arrest and prosecution in the other were lawful. Now 

the Supreme Court whose determinations of such constitutional 

issues under the Fourteenth Amendment take precedence, has 

ruled that the arrest and conviction in one were constitu

tionally improper. It follows that the arrest and conviction 

in the other were unconstitutional, too. 

This conclusion is recognized by the recent holding 

by the Supreme Court of Delaware in a case factually indis

tinguishable from Drews insofar as the constitutional issue 

is concerned. State v. Brown, Del. , 195 A.2d 379 
That 

(1963). Sbcaac«K«xk3cfltKXKsa &x ix&saximatisjcjaxxftx t/case 

involved the constitutionality of the State's entertaining 

a trespass prosecution against one who refused to leave a 

hotel restaurant after being requested to do so. The owner 

obtained a warrant which was executed by the police. Chief 

Justice Terry, relying on Shelley v. Kraemer, 33^ U.S. 1 

(1943) and Barrows v. Jackson, 346 U.S. 249 (1953), stated, 

195 A.2d at 386, that: 

". . . the State may not compel the Negro 
patron to leave the place of public accommoda
tion. To do so would place the weight of State 
power behind the discriminatory action of the 
owner or proprietor." 



The opinion went on to state that such "judicial sanction 

of a policy of racial discrimination" through acting on a 

trespass prosecution is not action within "merely a neutral 

framework" hut rather amounts to the State's "intervening 

on the side of private discrimination". 



II. 

There Is A Denial Of Due Process And Equal Protection In 
Singling Out Appellants For Prosecution And Conviction 
When The Circumstances Of Their Cases, Involving An At

tempt By Peaceful Persuasion To End Discriminatory 
Practices, Are No Different Prom Many Other Cases 
Which The State's Attorney Does Not Prosecute 

The Supreme Court remanded this case for reconsidera

tion in the light of Bell v. Maryland, U.S. , 84 S.Ct. 

l8l4 (1964). The Court has suggested in that case that the 

intervening enactment of legislation making acts such as those 

for which Appellants were convicted lawful is grounds for re

versal. The precise argument cannot be made here inasmuch as 

Baltimore County has not as yet adopted proposed civil rights 

legislation, and the act of the State Legislature, Chapter 29 

of the Acts of 1964 (Extra Session, March, 1964), does not 

appear to extend to amusement parks. However, the manner in 

which the law is enforced is as important as the statutory 

language. While a statute Is not rendered ineffective through 

non-use [Louisville & N. R. Co. v. United States, 282 U.S. 740, 

759 (1931); Snowden v. Snowden, 1 Bland (Md. Chan.) 550, 556-58 

(1829)], It may not be applied discriminatorily to members of the 

same class. The Supreme Court established long ago that the 

Fourteenth Amendment prevents the unequal enforcement of valid 

laws as well as any enforcement of invalid laws. Yick Wo v. 

Hopkins, 118 U.S. 356 (1886). See also Hillsborough v. Cromwell, 

326 U.S. 620, 623 (1946), and the cases cited therein. 

It is common knowledge of which the court should 

take judicial notice that Gwynn Oak Park, the scene of the 

alleged offenses of Appellants, was the subject of sit-in 

demonstrations in the summer of 19^3 • The demonstrations 



achieved their objective, for the park abandoned its segrega

tion policy. In the course of the demonstrations, however, 

approximately 200 arrests were made. The State's Attorney 

has done nothing about bringing the cases on for trial, and 

it appears extremely unlikely that any prosecutions will ever 

take place. Considerations of due process and equal protec

tion under the Fourteenth Amendment and the Maryland Constitu

tion, as well as those set forth in the opinion of the Supreme 

Court in Bell v. Maryland, supra, should prohibit the continua

tion of the convictions of Appellants. The convictions have 

never become final, inasmuch as they have been on appeal in 

the Supreme Court, and, consequently, for reasons stated in 

Bell v. Maryland, supra, this Court still has jurisdiction 

to act to reverse. 

CONCLUSION 

For the foregoing reasons, the convictions of 

Appellants should be reversed. 

Respectfully submitted, 

Francis D. Murnaghan, Jr. 

Henry R. Lord 

Attorneys for Appellants 



MANDATE 
Court of Appeals of Maryland 

No. 113 , September Term, 1 9 60 

W°1 

D a l e H. Dreifs , e t a l 
Appeal from the Circuit Court for 
Baltimore County. 

v. 

State of Maryland 

Piled! June 30, i960. 

January IS, 1961: Judgments affirmed, 
with costs. Op. Hammond, J. 

February 13, 196I: Notice of appeal to 
U. S. Supreme Court filed. 

February 15, 1961: Papers prepared for 
direct appeal to U. S. Supreme Court. 

S T A T E M E N T OF COSTS: 

Record $15.00 
Steno. costs 47.60 

Filing Record on Appeal $ 2 0 . 0 0 
Printing Brief for Appellant 3 8 8 . 2 7 
Reply Brief 
Portion of Record Extract — Appellant 
Appearance Fee — Appellant 1 0 . 0 0 

Printing Brief for Appellee 7 5 . 2 0 
Portion of Record Extract — Appellee 
Appearance Fee — Appellee 1 0 . 0 0 

STATE OF MARYLAND, Set: 

I do hereby certify that the foregoing is truly taken from the record and proceedings of the said 

Court of Appeals. 

In testimony whereof, I have hereunto set my hand as Clerk and affixed 

the seal of the Court of Appeals, this s e v e n t e e n t h 

day of F e b r u a r y A. D. 19 6 l . 

Clerk of the Court of Appeals of Maryland. 

Costs shown on this Mandate are to be settled between counsel and N O T T H R O U G H T H I S O F F I C E 



THE COURT O F APPEALS ANNAPOLIS, MARYLAND 

February 15, 1961 

Robert J. Martlneau, Esquire 
Attorney at Law 
1409 Mercantile Trust Building 
Baltimore 2, Maryland 

Dear Mr. Martlneau: 

In accordance with your request, we enclose 
herewith certified record on appeal to the U. S. 
Supreme Court in the case of Drews, et al., va. State 
of Maryland, No. 113, September Term, 19oO, together 
with bill for same. 

With very kind regards, I am 

Sincerely yours, 

Chief Deputy 

VTS/jdb 
co: Joseph S. Kaufman, Esquire 

Deputy Attorney General 



7 RJM/bah 2/9/61 

IN THE 

COURT OP APPEALS OF MARYLAND 

SEPTEMBER TERM, i960 

NO 113 

DALE H. DREWS, JOSEPH C. SHEEHAN, 
JURETHA JOYNER, AND HELEN BROWN, 

Appellants, 

vs. 

STATE OP MARYLAND, 

Appellee. 

NOTICE OP APPEAL TO THE SUPREME COURT OP THE UNITED STATES 

I. Notice is hereby given that Dale H. Drews, Joseph 

C. Sheehan, Juretha Joyner and Helen W. Brown, the Appellants 

named above, hereby appeal to the Supreme Court of the United 

States from the final order of the Court of Appeals of 

Maryland affirming the judgments of conviction, entered herein 

on January 18, 1961. 

This appeal is taken pursuant to 28 U.S.C.A., Section 

1257(2). 

Appellants were convicted of the crime of acting in 

a disorderly manner to the disturbance of the public peace 

in a place of public resort or amusement in violation of Section 

123 of Article 27 of the Annotated Code of Maryland (1957 Ed.); 

were each sentenced to pay a fine of $25.00 plus costs of the case; 

and are not now in custody or enlarged on bail. 

II. The Clerk will please prepare a transcript of the 

V i/i 



record in this cause for transmission to the Clerk of the 

Supreme Court of the United States and include in the trans

cript the following: 

1. Criminal information 

2. Bench warrants with Sheriff's returns 

Summons with Sheriff's returns 

Summons 

Memorandum Opinion (Hon. W. Albert Menchine) 

Order for appeal to the Court of Appeals of Maryland 

Testimony 

The opinion and order of the Court of Appeals 

3 

4 

«; 

6 

7 

8 

of Maryland 

9. Notice of Appeal to the Supreme Court of the 

United States. 

III. The following questions are presented by this appeal: 

1. Whether the Appellants were denied their rights 

under the privileges and immunities, equal protection and due 

process clauses of the Fourteenth Amendment of the Constitution 

of the United States in that they were arrested and convicted 

upon the request of a private owner under a statute which was 

interpreted by the highest court of this State to make a 

criminal offence the refusal to leave a place of public resort 

or amusement when the request to leave was based solely on 

the ground that the presence of the Appellants conflicted with 

the owner's policy that members of the Negro race should be 

excluded. 

2. Whether the Appellants were denied their rights 

under the due process clause of the Fourteenth Amendment in 

that they were arrested and convicted for exercising their 

rights to freedom of expression and association in a place of 

public amusement. 

3. Whether the Appellants were denied their rights 

- 2 -



under the equal protection and due process clauses of the 

Fourteenth Amendment in that they were arrested and convicted 

of acting in a disorderly manner to the disturbance of the 

public peace without any evidence that the Appellants actually 

engaged in any such conduct. 

4. Whether the Appellants were denied their rights 

under the equal protection clause of the Fourteenth Amendment 

in that they were arrested and convicted of acting in a 

disorderly manner to the disturbance of the public peace al

though the evidence clearly showed that others were the only 

persons acting in a disorderly manner and such other persons 

were not proceeded against by the State. 

Robert B". Watts 

Frame is DT Murnaghan, &•. ^* 

Robert J. Matftineau 

Attorneys for Dale H. Drews, et al., 
Appellants 

Address: 1409 Mercantile Trust Bldg. 
Baltimore 2, Maryland 

PROOF OF SERVICE 

I, , Deputy Attorney 

General of the State of Maryland, hereby acknowledge receipt 

of a copy of the foregoing Notice of Appeal to the Supreme 

Court of the United States this day of February, I96I. 

- 3 -



November ?, i960 

Francis D. Murnaghan, Jr., Esq. 
Venable, Baetjer and Howard 
11+09 Mercantile Trust Building 
Baltimore 2, Maryland 

Dear Mr, Murnaghan: Res Drews v. State - No. 113 
Court of Appeals of Md. 
September Term, I960 

Pursuant to the provisions of the Maryland 
Rules of Procedure, I am enclosing a copy of 
Brief of Appellee which has been filed in the above 
matter. 

Very truly yours. 

Joseph S. Kaufman 
JSK-h Assistant Attorney General 

Encl. 



DALE H. DREWS, et al i IN THE 

Appellants i COURT OF APPEALS OF MARYLAND 
! 

V8, t NO. 113 
t 

STATE OF MARYLAND : September Term, i960 
J 

Appellee 1 

STIPULATION 

It is stipulated that the time for filing the Appellee's 

Brief be, and it is hereby extended to and including October 17, 

i960. 

Robert B. Watts 

Francis D. Mumaghan, Jr. 

Robert J. Martineau 

Attorneys for Appellants 

C. Ferdinand Sybert 
Attorney General 

Joseph S. Kaufman 
Assistant Attorney General 

Attorneys for Appellee 



August 29, I960 

Mr. Lloyd J. Young, Clerk 
Court of Appeals of Maryland 
Court of Appeals Building 
Annapolis, Maryland 

Re: Drews, et al v. State 
No. 113 - September Term, i960 

Dear Mr. Young: 

I enclose herewith a Stipulation extending the 
time for filing the Appellee's brief to and including 
October 17, I960. 

Very truly yours, 

Joseph S. Kaufman 
Assistant Attorney General 

JSK:k 
encl. 



August 29, i960 

Francis D. Murnaghan, Jr. Esq. 
Venable, Baetjer and Howard 
Mercantile Trust Building 
Baltimore 2, Maryland 

Re: Dale H. Drews, et al v. State 
No. 113 in the Court of Appeals of Maryland 

Dear Mr. Murnaghan: 

I enclose herewith a Stipulation extending the 

time for filing the Appellee's Brief in the above case to 

and including October 17, i960. Thank you for your 

I 
cooperation in this matter. 

Very truly yours, 

Joseph S. Kaufman 
Assistant Attorney General 

JSK:k 

encl. 

j 



HARRY N. BAETJER 

JOSEPH FRANCE 

J .CROSSAN COOPER, JR. 

JOHN HENRY LEW1N 

H. VERNON ENEY 

NORWOOD B.ORRICK 

RICHARD W. EMORY 

EDMUND P. DANDRIDGE, JR. 

ARTHUR W. MACHEN.JR. 

ROBERT M. THOMAS 

FRANCIS D. MURNAGHAN, JR. 

ROBERT R. BAIR 

DAVID C. GREEN 

WILLIAM J . MCCARTHY 

R U S S E L L R . R E N O , JR. 

V T S N A B L E , B A E T J E R AJSTD HOWARD 
A T T O R N E Y S AT LAW 

1409 MERCANTILE T R U S T B U I L D I N G 

BALTIMORE & CALVERT STS. 

B A L T I M O R E - 2 , M D. 

August 8, i960 

R I C H A R D M . V E N A B L E 
I S 3 9 - I 9 I O 

C H A R L E S MCH. HOWARD 
1870-1942 

EDWIN G, BAETJER 
1666-1945 

T E L E P H O N E 
PLAZA 2 - 6 7 S O 

Frank K, Newell, III, Esq* 
State's Attorney for Baltimore County 
Court House 
Towson 4, Maryland 
Samuel A. Sreen, Esq. 
Assistant State's Attorney for 
Baltimore County 

Court House 
Itowson 4, Maryland 

The Honorable C. Ferdinand Sybert 
Attorney General of Maryland 
1201 Mathleson Building 
Baltimore 2, Maryland 

Gentlemen! 

Pursuant to the Maryland Rules, I enclose 

herewith for each of you a copy of the Brief and 

Appendix of appellants this day filed in the matter 

of Drews v. State, No. 113, September Term, i960, 

Court of Appeals of Maryland. 

Very truly yours, 

Francis D, Murnaghan, Jr. 

FDMJrtmad 
Enclosure 



October 13, I960 

Francis D. Murnaghan, Jr., Esq. 
11*09 Mercantile Trust Building 
Baltimore 2, Maryland 

Dear Prank: Re: Drews v. State - No. 113 
Court of Appeals of Md. 
September Term, I960 

As per our telephone conversation of 
today, I am enclosing Stipulation in the above 
matter extending the time for the filing of 
Appellee's brief to and including November 7» 
I960. 

I would appreciate it if you would 
please sign the original of this Stipulation anc 
return same to me In the enclosed envelope, 
retaining the carbon for your file. 

Thank you for your cooperation. 

Sincerely yours, 

Joseph S. Kaufman 
JSK-h Assistant Attorney General 

End. 



AJ ^ 

DALE H. ^REWS, ET AL., 

Appe l l an t s 

v . 

STATE OP MARYLAND, 
Appellee 

I IK THE 

COURT OP APPEALS OP MARYLAND 
J 

t No. 113 

t September Terra, I960 

: 

STIPULATION 

It is stipulated by the parties to the above entitled 

case,through their respective counsel, that the time for 

filing the Appellee's brief be and it Is hereby extended to and 

including November 7» I960, 

'Francis' D.' 'Murnaghan"," "Sr»' 
Attorney for Appellants 
llj.09 Mercantile Trust Bldg, 
Balto. 2, Md. (PL-2-6780) 

3 b'septi S. Kaufman 
Assistant Attorney General 
Attorney for Appellee 
1201 Mathleson Bldg. 
Balto. 2, Md. (LE-9-51A3) 



HARRY N. BAETJER 

JOSEPH FRANCE 

J .CROSSAN COOPER,JR. 

JOH N HENRY LEWIN 

H. VERNON EN EY 

NORWOOD B.ORRICK 

RICHARD W. EMORY 

EDMUND P. DANDRI DGE, J R . 

ARTHUR W. MACHEN.JR . 

ROBERT M.THOMAS 

FRANCIS D. MURNAGHAN, JR. 

ROBERT R. BAIR 

DAVID C. GREEN 
WILLIAM J. MCCARTHY 
RUSSELL R. RENO. J R. 
ROBERT J . MARTINEAU 

V E N A B L E , B A E T J E R AND HOWARD 
ATTORNEYS AT LAW 

1409 MERCANTILE TRUST BUILDING 

B A L T I M O R E & C A L V E R T STS. 

B A L T I M O R E - 2 , M D. 

October 14, I960 

R I C H A R D M. V E N A B L E 
I839-19 IO 

C H A R L E S McH. HOWARD 
1870-1942 

EDWI N G. BAETJER 
I B 6 6 - I 9 4 5 

T E L E P H O N E 
PL.A2A 2 - 6 7 S O 

Joseph S. Kaufman, Esq. 
Assistant Attorney General 
State Law Department 
10 Light Street 
Baltimore 2,. Maryland 

Re: Drews v. State - No. 113 - Court of 
Appeals of Maryland - September Term, 
I960 

Dear Joe: 

As you requested in your letter of October 13* 

i960, I have signed and am returning herewith the original 

of a Stipulation extending the time for the filing of 

Appellee's brief to and including November J, i960. 

Sincerely, 

iu 
Francis D. Murnaghan, Jr, 

PDMjr:mad 
Enclosure 



DALE H. DREWS, ET AL., : IN THE 

Appellants : 

v. : 
COURT OP APPEALS OP MARYLAND 

STATE OP MARYLAND, t No. 113 
Appellee 

: September Terra, i960 

: 

STIPULATION 

It is stipulated by the parties to the above entitled 

case,through their respective counsel, that the time for 

filing the Appellee's brief be and it is hereby extended to and 

Including November 7» I960. 

"Francis D. Murnaghan, Jr. 
Attorney for Appellants 
11+09 Mercantile Trust Bldg, 
Balto. 2, Md. (PL-2-6780) 

Joseph. IT Kaufman 
Assistant Attorney General 
Attorney for Appellee 
1201 Mathieson Bldg. 
Balto. 2, Md. (LE-9-51A3) 



yp\ 
(Emtri of Appeals of ifflargkno 

Annapolis, Maryland 

No. , September Term, 195 

"• f- • '*• .*i*. N . # . , . . . i . . . . . . ' . ^ . T * . M 

' • / » V •/ 1 

Stipulation/Order for Extension of time for filing brief rec'd i:..,::, ,..1, 

Brief of Appellant due in Clerk's office on or before 

Brief of Appellee due in Clerk's office on or before 0c5©'v:€"...*J.ji...ii;fefi. 

J. LLOYD YOUNG, Clerk. 



STATE OF MARYLAND : IK THE CIRCUIT CO IRT 

VS. : FAR BALTTMOR. CO 'IfTY 

DALE H. DREWS FT AL : CRIMINAL 21). Case #2008l|. 

# • » « -:;- * » ft ft • • 

I N D E X 

Criminal Informat ion • • • • • • • • • • • • • • • • • • 1 

Bench Warrants • • • • • • • • • • • • • • • • • • 2 t o 5» I n c . 
with Sheriff*H Returns 

Summons wi th S h e r i f f ' s Returns . • 6 , 7 & 8 

Summons • • • • • • • • • • • • • • • • • • • • • • • « 9 

Memorandum Opinion (Hon. W. Albe r t Menchine) . . . . . 10 t o Ik, : n c , 

Order fo r Appeal to the Court of Appeal• of Maryland . » V~> 

Testimony . . . . . . . 16 



STATE OP MARYLAHD 

v s . 

DALE I . DREWS, 
JOSEPH G. SKEEKAM, 
JAM;^, L. LACY, 
JURBTHA JOYMER, and 

IN THE CIRCUIT COURT 

* FOR BALTIMORE COUSTY 

CRIMINAL 
« 

DOCKET 2k Case No. 2008^ 

® tt • %i i'r * «• # # tt -J! -K- • tir 

DOCH..T MTRIEa 

CHARGE — DISORDERLY CONDUCT 

Apr. 5. I960 

Apr. 6, I960 

Apr. 8, 1960 

Apr. 8, I960 

Apr. 8, I960 

May 6, I960 

May 6, I960 

May 6, I960 

May 6, I960 

June 2, I960 

June 23t I960 

Criminal Lnforaation fd» 

Ball (Joynev, Shee'ham, Brown, Drews) Shff's 

ret. fd« Copy of criminal inf. sd« 

Not guilty. (Draws, Sheehant, Joyner, Brown) 

Hon* W. Albert Henchlnaj saue joined (Short) 

on pica. Jury trial waivod by the Traversers 

(Dreva, Sheehmaj Joynar, Brown) 

At the end of State's case, Defendants Motion 

for a Directed Verdict. Sub Curia. 

Motion for a Directed Verdict denied, 

t the end of the entire case, Defendants 

lotion for a Directed Verdict renewed and denied, 

Verdict, Guilty as to Dale II. Drews, Joseph C. 

Sheeham, Juretha Joyner, Helen W. Brovm, 

Jpinion fd« 

Judgment and sentence that esch Iravorser pay 

a fine of 62$.00 and costs of this case. 

Defendants, (Drawa, She iam, Joyner 3e Brown) 

Appeal fd« 

Testimony fd. 



lffr\ 

July 13, I960 

William G. Clark, Esq. 
930 Bonifant Street 
Silver Spring, Maryland 

Dear Mr. Clark: 

The case to which I was referring 
is Drews, et al. v. State, No. 113» September 
Term, I960, in the Court"" of Appeals of 
Maryland. 

This case was recently filed in the 
Court of Appeals and I understand there was a 
memorandum opinion by Judge Menchine; however, 
our office does not have a copy of this 
opinion. 

Very truly yours, 

James H. Norris, Jr. 
JHN-h Spec. Asst. Attorney General 
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DALE H. DREWS, et al., 

V3. 

STATE OP MARYLAND 

: 

: 

: 

COURT OP APPEALS 

OP MARYLAND 

No. 113 

September Term, i960 

DESIGNATION BY APPELLANTS OP PARTS OP THE RECORD 
PROPOSED TO BE INCLUDED IN THE PRINTED EXTRACT 

Pursuant to Maryland Rule 828 c , Appellants hereby 

designate the following part3 of the record to be included in 

the printed Extract: 

1. Criminal Information No. 20084. 

2. Docket entries. 

3. The following exeerpt3 from the transcript of 
testimony: 

A. Page 3 line 2 through page 9 line 10. 

B. Page 9 line 17 through page 10 line 8. 

C. Page 18 line 2 through page 67 line 12. 

4. Memorandum Opinion of the learned trial judge. 

Francis D. Murnaghan, Jr. 
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STATE OF MARYLAND * IN THE CIRCUIT COURT 

VS. * FOR BALTIMORE COUNTY 

DALE H. DREWS * TOWSON, MARYLAND 

JOSEPH C. SHEEHAM * CRIMINAL COURT 

JURETHA JOYNER and * A p r i l 8 , I 9 6 0 

HELEN W. BROWN * 

* * * * * * * 

BEFORE: THE HONORABLE W. ALBERT MENCHINE 

APPEARANCES: 

FRANK H. NEWELL, I I I , S t a t e ' s A t t o r n e y , and SAMUEL A. 

GREEN, A s s i s t a n t S t a t e ' s A t t o r n e y . 

FRANCIS D. MURNAGHAN, J R . , ESQUIRE, and ROBERT B. WATTS, 

ESQUIRE, in beha l f of t he Defendants . 

THE COURT: Mr. Wat t s , who do you r e p r e s e n t ? 

MR. WATTS: Well , I r e p r e s e n t a l l four 

Defendants , a long w i th Mr. Murnaghan. 

THE COURT: You and Mr. Murnaghan r e p r e s e n t 

a l l four Defendants? 

MR. WATTS: A l l f o u r . 

MR. MURNAGHAN: A l l fou r . 

MR. PROBST: Mr. Wat t s , Mr. Murnaghan, do you 
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waive the reading of the criminal information, 

that is, to the disorderly manner and disturbance 

of the peace as to Gwynn Oak Avenue? 

MR. MURNAGHAN: Yes, we will waive the reading 

of that one, and the plea is not guilty in all 

cases. 

THE COURT: Is that a waiver of the reading 

of both informations? 

MR. MURNAGHAN: No, only of this information. 

THE COURT: Would you record for the record 

the number of that information so we will know what 

we are talking about? 

MR. PROBST: The number of that information 

is 19767. 

THE COURT: And as to that, the Court under

stands that the reading of the information is 

waived? 

MR. MURNAGHAN: That is right. 

THE COURT: And the plea is not guilty? 

MR. MURNAGHAN: That is right. 

THE COURT: And a jury trial is waived? 
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MR. MURNAGHAN: That is correct, your Honor. 

MR. PROBST: Now, Criminal Information 20084, 

which is the disorderly manner and disturbance of 

the public peace in or on Gwynn Oak Amusement Park, 

Incorporated, a body corporate, do you waive the 

reading of that indictment? 

MR. MURNAGHAN: No, we do not. 

MR. PROBST: You do not? 

MR. MURNAGHAN: We do not. 

MR. PROBST: All right. Will the Defendants 

please rise. Dale H. Drews, Joseph C. Sheeham, 

James L. Lacey, Juretha Joyner and Helen W. Brown, 

it's been said — 

THE COURT: Now, just a moment. What were 

the names again? 

MR, PROBST: Dale H. Drews --

MR. WATTS: Do you want them in the order of 

the indictment? 

THE COURT: That is Criminal Information 20084 

MR. WATTS: Right. 

THE COURT: The Court observes that five names 

? 
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were called by the Clerk, and the Court sees only 

four Defendants present. Is Dale H. Drews here? 

MR. MURN&GHAH: Your Honor, Mr. Lacey, James 

L. Lacey is not present. The other four are present. 

THE COURT: All right. 

MR. MURN&GHAN: And let the record show, your 

Honor, that neither Mr. Watts nor myself represent 

Mr. Lacey. 

THE COURT: Very well. 

MR. PROBSTs It has been said that on the 6th 

day of September, 1959, you were found acting in a 

disorderly manner to the disturbance of the public 

peace at, in or on Gwynn Oak Amusement Park, 

Incorporated, a body corporate, a place of public 

resort and amusement in Baltimore County. What do 

you say to these charges, are you guilty or not 

guilty, sir? 

MR. MURNAGHAN: Now, your Honor, before we 

plead, we wish to move that the Information be 

stricken and not received, and the reasons why we 

make this motion are the following: This matter — 
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there has already been the reading of the Information 

in Number 19767 which was filed in December of 1959. 

A hearing under that Information was first set for 

March 24th, 1960. One of the Defendants, Mr. Drews, 

is in Washington, and arrangements had to be made 

for him to be present. It is not easy for him to 

get away, and he made his arrangements. On the 

22nd of March I called the State's Attorney's 

office to ascertain who it was in the State's 

Attorney's office who would be handling the matter. 

There was a subject that I wanted to discuss with 

him, actually the fact that Mr. Lacey would probably 

not be present. At that time I was told that the 

case had been taken out of the assignment. I had 

had no prior knowledge to this effect. Mr. Watts, 

who is my co-counsel in the matter, had to rearrange 

his trial schedule in order to be present on the 

24th, and we were summarily advised on the 22nd, 

two days before the scheduled trial, that the matter 

had been taken out of the assignment. We next 

received, on March 31st, 1960, notice that the 



matter was again scheduled for trial today. Again 

1 called to find out who it was in the State's 

Attorney's office to whom the matter had been 

assigned, and I called on Tuesday. The reason I 

didn't call sooner was that in discussing the 

matter with Mrs. Scagg in the State's Attorney's 

office, I was advised that it would do me no good 

to call before Tuesday of the week in which the 

case was set for trial because it would not have 

been assigned, and there would be no one in the 

State's Attorney's office who would know about the 

matter. Again I called on Tuesday in order to try 

and apprise the State's Attorney of the fact that 

Mr. Lacey would not be present to the best of my 

knowledge, and at that time I first learned that 

Mr. Green was to handle the matter. I spoke to him 

and at that time he told me that he planned to file 

a new Information in the matter. Again we had made 

arrangements for trial today including the arrange

ments which Mr. Drew had to make to come from 

Washington, and all the other Defendants and our 
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witnesses had to be apprised and notified that they 

should make arrangements to be here. I again, for 

the second time, had to issue summons for witnesses 

whom we wished to appear. All these arrangements 

were made, and at that late date we were told that 

there would be a new charge and a new Information 

that would be produced at this time. Actually, the 

matter, as far as I know, it was not filed until 

Wednesday. It was first served on us by mail to 

Mr. Watts who only received it yesterday. 

Now, the position of the State's Attorney, whei 

I spoke to him about the matter, was, "Well, you 

can get a postponement if you want, but we are 

certainly going to file the Information." And I 

spoke to Mr. Newell about it as well as to Mr. Green. 

Now, your Honor, the matter has been pending since 
• 

September 6, 1959. We are ready for trial. We are 

ready for trial on the Information that has been 

pending since December of 1959. We respectfully 

submit that to attempt to, in effect, modify and 

alter the charges against the Defendant at so late 

i 
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a date before the trial denies us our right to a 

speedy trial on the charges as originally framed 

in Information Number 19767. Certainly in any 

civil case no plaintiff will be permitted to wait 

until two or three days before trial and amend its 

Declaration or Complaint, and I don't believe that 

the proceedings in a criminal matter should be any 

more lax than in a civil proceeding, and for those 

reasons I move that this Information be stricken 

because it will, in effect, achieve either a denial 

of our rights to a speedy trial or force us, in 

order to avoid all the dislocations of people's lives 

who are involved, to go to trial with so short, an 

unreasonably short notice of a new Information. 

THE COURT: Well, does your motion imply that 

there are such differences in the initial and the 

second Criminal Information as to present the 

Defendants with difficulty with respect to the trial 

of both together? 

MR. MURNAGHAN: Well, there is this difficulty 

your Honor. The Information, the first Information 

-. 
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charges acts on a public street. As to that, our 

proof will be simple. There was no activity of 

any kind in a public street. The new charge refers 

a little inartistically but 1 believe to activities 

at a place of public resort and amusement. Now, 

your Honor, the proof of whether that venue in 

which the alleged acts took place is or is not a 

public place of resort and amusement, is one which, 

frankly, investigation might disclose a number of 

things. 

THE COURT: Both as to fact and law, I would 

assume your position isa 

MR. MDRNAGHAN: Well, that is quite correct, 

your Honor. There are a number of factual items 

that would play a part in deciding this. There 

are also a number of legal items ̂  

THE COURT: All right, what is the State's 

position on that? 

MR. GREEN: Well, I think basically, Mr. 

Murnaghan is being very truthful. He did talk to 

me for about a minute, and I told him I would prefer 



1 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

1 7 

18 

19 

20 

21 

. 

10 

to have Mr. Newell talk to him about the problem. 

Mr. Newell did tell him that the new Information 

would be filed. As for the service of the matter, 

I asked Mr. heavy if lie would come up to explain 

as to the service of the matter. I have no knowledge 

about the service of the papers. Quite frankly, 

the State feels that it would have to try the case 

on both Informations. 

THE COURT: Why? 

MR. GREEN: You are asking me to admit some

thing. 

THE COURT: Well, counsel has indicated to the 

Court that it is his position that the factual 

situation and the legal situation as applying to 

the second Information of which he received notice 

a very short time before the current scheduled 

hearing --

MR. GREEN: Well, I think — 

TIE COURT: — leaves him in the position 

where he is in difficulty both factually and from 

the standpoint of preparation of the law in its 
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defense. 

Ml. GREEN: Possibly, your Honor, and I always 

like to be very fair with counsel on the other side, 

possibly he could require more time. The acts as 

explained were set forth in each Information took 

place, so the State would maintain, in a similar 

area, and the facts that we would use for one, we 

would use for the other. It is very difficult to 

explain. He may need more time to answer the 

second one. 

THE COURT; Well, the Court knows nothing abou 

the facts, but it does seem to the Court that an 

allegation that an event took place on a public 

street might very well be controlled by a different 

factual situation than an allegation that it 

occurred at some other place. 

MEt. GREEN: I am trying not to get into any 

arguments on the facts. I am just trying to point 

out that in one we alleged the disturbance took 

place on Gwynn Oak Avenue. On two we alleged that 

the disturbance took place at, in or on Gwynn Oak 

• 
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Amusement Park, Incorporated. 

THE COURT: All right. Well, I think that 

the essential differences in the two Criminal 

Informations are such as reasonably to create the 

possibility that the second and most recent may 

require further investigation by counsel for the 

Defendants, both as to facts and law, and because 

of that feeling by the Court as to that Criminal 

Information, the Court will treat Mr. Murnaghan's 

motion not as a motion to dismiss the Information, 

but as a request for a postponement of the trial 

of that Criminal Information. 

MR. GREEN: The state would be more than 

agreeable to that, your Honor. 

MR. MURNAGHAN: Well, your Honor, I probably 

didn't make myself clear. That is really the 

problem. We are put on the horns of a considerable 

dilemma because, as I say, the problem of getting 

our witnesses and our Defendants here is not an 

easy one, and if your Honor would present me with 

what I would regard as Hobson*s choice, I would 

• . . 
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or both Informations, but my point is that we 

have been in this position where we have had an 

Information for months. We have prepared our 

defense for that, and then at the very last moment — 

I don't think it is an orderly manner of conducting 

the criminal justice to have a new Information sub

mitted at such a late date, that actually you have 

made all your plans to be present for trial, and 

you have to disarrange them all, having had to do 

so once again with almost no notice. It is a 

Hobson's choice that we are presented with. It, 

in effect, denies our right to a speedy trial on 

a matter that has been pending over a large period 

of time for which we were prepared for trial, by 

suddenly filing an Information in this matter at a 

very short notice, and it is for that reason that 

I say it is not simply justice to us to grant us a 

postponement on the second Information. 

THE COURT: Well, the Court certainly does not 

desire counsel for the State or counsel for the 
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1 defense to reach any conclusion that the Court 

2 desires to Impose on either a Hobson's choice. 

3 The Court wants to make its position crystal clear, 

4 and it is this: As to the second Criminal In-

5 formation, it seems to the Court that on the basis 

6 of statements by counsel, there is a possibility 

7 that more time is required for the preparation and 

8 trial of the case. Because of that, the Court will, 

9 on application, grant a motion postponing the trial 

10 of that second indictment. 

11 The Court also wants to make it crystal clear 

12 that the Court has no control whatsoever over the 

13 acts of the State's Attorney's office in bringing 

14 in litigation into the Criminal Court, no control 

15 whatever, and the Court will not tell the State's 

16 Attorney that he must do a certain thing in a 

17 certain way. Now, therefore, that leaves us in 

18 this position, in effect: As to the first Criminal 

19 Information which has been brought and for which a 

20 plea of not guilty and a Court trial has been sought, 

21 will proceed to trial today unless there is agree-

tt 
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1 ment of counsel that it not be brought to trial 

2 today. As to the second indictment, it is the 

3 position of the Court, or, the second Information, 

4 it will not be brought to trial today unless 

5 counsel agree that it will be brought to trial 

6 today. The Court will not take any action to force 

7 a Defendant to proceed to trial in a case in which 

8 he declares he is not ready, and the circumstances 

9 are such as to give a reasonable basis for that 

io conclusion. The Court will not, on the other hand, 

11 instruct the State's Attorney that it cannot bring 

12 one Criminal Information different from the first 

13 at a date later than the first. 

14 Now, that is the position of the Court. I 

15 hope that it is clear to counsel for the State and 

16 the defense, and the Court will recess at this time 

17 until 5 minutes of 2 at which time the Court will 

18 return, and the case will proceed or will be post-

19 poned in light of desires of counsel. 

20 MR. MURNbGHAN: Your Honor, I don't want to 

21 break into the recess time, but I think it might be 
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easier for the State's Attorney if I can explain 

my position. We will prefer, under the alternative, 

to go ahead and try both Informations, but I hope 

we can clear up the record to show formally that 

you have overruled our motion to dismiss the second 

Information. 

THE COURT: I will note for the record here 

and now that the motion to strike the Information 

from the record is denied, but I want the record 

also clearly to state that the Court will grant, on 

application if made, a postponement of the case to 

permit its more formal and proper presentation by 

the defense counsel. 

MR. MURNAGHAN: Thank you, your Honor. 

(Whereupon the Court recessed at 12:55 o'clock, p.m.) 
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AFTERNOON SESSION 

The Court convened at 1:30 o'clock, p.m. The trial was 

continued, 

THE COURT: Mr. Mumaghan, on 20084, is there 

a request for a postponement? 

m. MURN&GHAN: There is not, your Honor. 

THE COURT: All right. Now, will you plead 

to that? 

MR. MURN&GHAN: On behalf of the four 

Defendants, not guilty, your Honor, and we waive 

a jury trial and choose to be tried by the Court. 

THE COURT: Now, is there a request for a 

severance of the two Informations? 

ML MURNAGHAN: Yes, your Honor, we will move 

for a severance of the two. 

THE COURT: What is the position of the State 

with respect to the request for severance? 

MR. GREEN: We will accept the severance. 

THE COURT: Which case will the State proceed 

with first? 

MR. GREEN: 20084, your Honor. 
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THE COURT: Very well. 

MR. GREEN: Officer Wood, take the stand, 

will you please. 

S T A N L E Y !, W O O D 

a witness called to testify in behalf of the State, was duly 

sworn and testified as follows: 

DIRECT EXAMINATION 

8 BY MR. GREEN: 

9 Q Officer Wood, what is your occupation? 

10 A At this particular time I was employed as a 

11 special police at the Gwynn Oak Park. 

12 Q What is your general occupation? 

13 A I work for Baltimore County. 

14 Q Now, were you at Gwynn oak Amusement Park on 

15 or about Sunday, September 6, 1959? 

16 A I was, 

17 Q And would you tell the Court please where 

18 that is located? 

19 A Gwynn Oak Park is located on Gwynn Oak Avenue. 

20 Q Is that in Baltimore County? 

21 A Yes, sir. 
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Now, why were you at Gwynn Oak Park on that 

1 was put there as a special officer hired by 

the Park, 

Q Are you there on more than one occasion? 

Hbll| 1 work there part-time, I mean, 

Saturdays and Sundays I am there quite a bit. 

Q Now, Officer, on or about Sunday, September 6t|i 

did anything unusual occur at Gwynn Oak Park? 

/ Yes, sir. 

Q uld you tell the Court what happened, if 

anything? 

A V7ell, at this particular time in this instances 

I approached these four people setting there, and there was 

another gentleman with them. I think his name was Mr. Lacey, 

and they were standing about in the center of the Park right 

near the cafeteria ant! the miniature golf course. I approached 

them end told them that the Park was closed to colored, and 

we were very sorry but they xrould have to leave. 

Q Kows you told who? 

I told the whole group which consisted of five, 
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0 Can you identify the people you told that to? 

Those four and Mr. Lacey who isn't here. 

Q U'O you know the names of these people? 

A X know them indirectly, yes. 

Q Could you identify any of them today? 

A I can identify them by sight, yes, sir. 

Q Sy sight. Would you come over and tap on the 

shoulder the four people that you talked to? 

A Which would be all four of them. 

MR. GREEN: As he touches you on the shoulder, 

would you rise, please, and give your name. 

MR. MURNftGHAN: Your Honor, I think we can 

waive this. 

TOE COURT: 1 beg your pardon? 

ML. HJBMGSAH: If your Honor please, I think 

we can waive this. I have no objection to having 

the record show that oe is referring to the four 

Defendants. 

£ COURT: Each of the four Defendants? 

ML. MUPJ*\GHAN: Each of the four Defendants. 

THE COURT: You may return to the stand. 
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MR. GREEN: Let the record so indicate. 

Q Now, continue with your story, Officer. 

A I asked them, and told them, we are very sorry 

but the Park was closed to colored, and that the colored 

people would have to leave the premises, and I got an answer 

from a Mr. Lacey that he was enjoying himself and he thought 

he would stay and look around. Again I requested them to 

leave the Park, and I think we can very clearly state they 

were asked about four or five times to leave the Park. 

By you? 

By myself, yes, sir8 which they refused to do, 

and being by myself, there was another Officer came up just 

about, the same time. The crowd — it was a good-sized crowd 

around,, and when all this started, the crowd seemed to mill 

in and close in on us, so I asked for the assistance of the 

Baltimore County Police in ejecting them from the Park. 

Now, let's go back to the Park. Describe the 

area in detail where these people were? 

A Well, if you are familiar with the Park, it 

was right in front of the miniature golf course which goes 

downgrade towards the end of the Park. I'd say it was 
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centrally located, the position that they were in. 

Q What, if any, conversation did you have with 

any one individual here? 

A Well, when I spoke, I spoke to them all as a 

group, not to any one individually. 

Q Do you remember any remarks they made to you, 

if any? 

A Well, their remarks were very polite. They 

were ail very polite at that particular incident, but Mr. 

Lacey was the one that made the statement that he was enjoying 

himself, and he was going to stay and look around a little 

bit more, and the rest, they just refused to move also. 

Q You say you called for assistance, what do 

you mean by that? 

A Well, I mean, for help, to help to get them 

out of the Park. 

Tell eacactly what happened? 

A Well, all right. Then, we asked them to move. 

I asked the colored people to leave first. When they refused 

to leave, I asked the whole group to leave. Then the whole 

group refused to leave, so then I called for the assistance 
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and waited for the assistance of the Police Officers that 

come down. When they come, we tried to move them out of the 

Park, and in trying to move them out of the Park, we just had 

to pick them up and carry them or anyway we could get them 

out. 

yftmt do you mean you had to pick them up? 

Well, they just all joined arms and laid down 

on the ground. I mean, I know this one particular gentleman 

sitting right over on the end, I had him, and he just laid 

right down on the ground. 

Q That is the gentleman on the far right? 

A Yes. 

Q In the meantime, there were other people 

around, I assume? 

A The crowd was milling around, and I got spit 

on two or three times and kicked once, and I don't remember 

some of the remarks, but there was remarks passed from the 

crowd at us or at them, I don't know which one it was, but 

they weren't very kind remarks. The crowd seemed like it 

was very angry. 

You say you got kicked? 
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1 A Well, I got kicked, I don*t know who they 

2 were kicking at, but I sure got kicked. 

3 Q You mean, the crowd? 

4 A Uh-huh, milling in. In other words, the crowd 

5 just closed in right around us, and you almost had to fight 

6 your way out of it. 

7 Q You mean •- you don't mean the Defendants, 

8 though? 

9 ' No. I mean the crowd that was in the Park at 

10 that particular time. 

li All right then, the Police, your assistance, 

12 came down, and what happened? You said you had to pick them 

13 up* 

14 «• Well, generally, I couldn't tell you. I was 

15 so busy having him and trying to protect both of us getting 

16 out of the Parks that I can only account really for what 

17 happened when I had him, and I think he will testify that we 

18 had quite a little bit of trouble getting to the head of the 

19 Park on account of the crowd. 

20 What specifically did you observe about the 

21 four Defendants, Mr. Wood? 
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MR. MURNAGHAN: I will object to the question 

if we can't have something of a specific nature. 

The question seems to me to be irrelevant. He 

might have observed whether they were married or 

whether they weren't married or whether their hair 

was red. I think it should be directed to some 

specific point. 

THE COURT: Well, overruled. I am afraid if 

more pointed questions were asked, it might be 

objectionable as a leading question. 

MR. GREEN: Answer the question. 

Is that my personal opinion? 

THE COURT: No, not your opinion. 

What you observed. 

THE COURT: What you saw or heard. 

Well, what I saw and what I heard, that they 

were very determined that they were not going to leave the Par 

Q Why do you say that? 

A Because ~ why do I say it? 

0. Yes. 

A Because when we asked them to move, they made i 

A 

Q 

k 
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attempt to move whatsoever, and when we tried to eject them 

from the Park, they just all joined arms as one group, and 

we just had to push and shove and get them out anyway we 

possibly could, and the crowd, they were hollering remarks 

about different things, you know, and seme of them said, "Kill 

them," "Lynch them," and we almost had quite a mob scene thejre, 

Q Well, what did these people say to you, if 

anything? 

A These people? 

Q Yes. 

A They never said a word to me except this one 

gentleman, when I had him, made a remark, when I had to let 

him rest a few minutes up towards the head of the Park, he 

looked up at the people and said something about, forgive him 

he doesn't know what he is doing, and that is the only remark 

that he passed to me, and I don't know if he passed that to 

me, but he passed it to anybody in general. 

Q Were any remarks made to other people in your 

presence by any other member in your presence? 

A There was one or two remarks made, but 1 can't 

recall them at this particular time because there was just so 
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1 much turmoil going on, and trying to get him out of the Park, 

2 that it was just for public safety's sake, we just had to get 

3 him out as quickly as possible. 

4 Q Why do you say for public safety's sake? 

5 A 1 don't know if you know how a crowd can 

6 react when it gets angry, but it was sure on a point where 

1 this crowd could have gotten out of control. 

8 Q why? 

9 A Well, it could have gotten out of control. 

MR. MURNAGHANi Your Honor, I will object to 

11 this line because he is only speculating, he is not 

12 testifying. 

13 MR. GREEN: Well, he observed what happened. 

14 THE COURT: Sustained. I will allow him to 

15 describe what he observed about the crowd, but I 

16 think the current question didn't quite call for 

17 that answer. 

18 Q What did you observe about the crowd? 

A Well, I observed this about the crowd. The 

crowd was at a point where either one way or the other it 

10 

19 

20 

21 could be turned, could have been turned into a mob violence. 
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1 MR. MURNAGHAN: I move to strike that answer 

2 as purely a conclusion. 

3 THE COURT: I will strike that out as a con-

4 elusion. I will allow you to describe the crowd, 

5 what it looked like to you, but the conclusions 

6 must be drawn by the Court. 

7 A Well, the crowd moved in very close to us. 

8 They was hollering, some of them were passing remarks into us 

9 if I may use this expression as, "Nigger lovers,'1 "Lynch them 

10 and one or two times, maybe more, we were spit at. Now, I 

li don*t know who the spit was meant for, but I got it & couple 

12 of times, and one or two tried to kick. 1 got kicked one or 

13 two times,.and what I am trying to put across is, the group tbr 

14 the mob that was there or the people were getting to a point 

15 where they could have been out of hand. 

16 Q Well, was the spitting and kicking from the 

17 crowd or from the Defendants? 

18 A From the crowd. 

19 Q All right now, when you got them out, were 

20 taking them out of the Park, what actually happened there, if 

21 anything? 
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A Well, when we got them to the head of the Park 

the Police wagon was waiting there, and they were put in. I 

think your name is Drews, isn't it? Mr. Drews was put in the 

Police wagon, and 1 went in the wagon with him, and we set 

there a while until the others were brought up. 

Was there any conversation with the Defendants 

up there? 

A None at all. 

Q Did they make any comment at all to anybody 

in your presence? 

A No. 

Q What happened to them from there? 

A And from there the group -- the men was put 

in the Police wagon. They were taken to Woodlawn Police 

Station where the warrant was taken out for them. 

Were you there at the Police Station? 

A I was. 

Q Were any statements made in your presence by 

the Defendants there? 

A No, sir. 

Q Any comments at all? 
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I A No comments at all. 

And what happened after you were at the Statio^i, 

3 did you stay there or did you leave? 

A I stayed there until the warrant was taken out^ 

5 and then I left. 

6 Q Die you ever see them again after that? 

7 A I saw them at the Woodlawn Police Station. We 

8 were supposed to have a hearing there. 

9 Q Did you have any conversation with them there? 

10 A Not a bit. 

II MR. GREEN; Witness with you. 

12 CROSS-EXAMINATION 

13 BY MR. MURNAGHAN: 

14 Q Who is your employer when you are working at 

15 Gwynn Oak Park? 

16 J Mr. Price. 

17 Q Who is Mr. Price? 

18 A Mr. Price is sitting right there. 

19 Q Has Mr. Price ever given you instructions 

20 about steps you are to take with regard to admitting or 

21 refusing admission to the Park? 
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A The Park, I was told, was closed to the 

colored people. 

Q Who told you that? 

A And we were not to allow them in there. 

Q Who told you this? 

A Well, that was told to me when I first went 

there about six or seven years ago, that it was told by the 

management, I will put it that way. 

And that was six or seven years before this 

occurrence in September? 

A No, that was told us every year. 

When were you last told that prior to the 

occasion which you have described in your testimony? 

MR. GREEN: Objection. 

THE COURTS Overruled. 

A Well, I canrt give you an exact date. 

MR. NEWELL: Could the State be heard on that? 

THE COURT: Yes. 

MR. NEWELL: The only reason I object, if the 

Court pleases, is because, as I understand it, the 

Defendants are charged with acting disorderly, and 

i , 
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1 I don't see where the relevancy of what an employer 

2 told an employee has to do with the Defendants 

3 themselves acting disorderly. 

4 THE COURT: Your associate thought there was 

5 relevance because the subject was brought up on 

6 direct testimony by the witness. 

7 MR* NEWELL: Well, I didn't hear that, sir. 

8 The question when it first came in, that is the 

9 first time I have heard it. I was here since the 

10 beginning of the case, and I didn't hear that. 

11 THE COURT: It was developed — 

12 MR. NEWELL: But I — 

13 THE COURT: — in the course of the direct 

14 testimony. Overruled. 

15 MR. NEWELL: All right, sir, I will withdraw 

16 the motion. 

17 Q When was the last time prior to the event in 

18 September of 1959 that you have described in your testimony 

19 that you were given instructions as to admission or exclusion 

20 of people from the Park? 

21 A I would say that Mr. Stewart, who is the Manager 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

33 

of the Park, gave me those instructions at the beginning of 

the year which is the beginning of their season. 

0 And when was that? 

I will say May, June of *59. 

Q When did you first become aware that the 

Defendants were on the premises at Gwynn Oak Park? 

A You mean, the time? 

Q That's right. 

A It was approximately about 3:15, 3:30, some

thing like that, maybe closer to 3 o'clock. 

Q Did you learn that by personal observation or 

were you told? 

A No, sir, I learned that by merely patrolling 

the grounds. 

Q Where did you first see them? 

A Right in front of the miniature golf course in 

the center of the Park, about the center of the Park. 

Q Was there any special observation or ceremony 

going on at Gwynn Oak Park that day? 

A Well, there is a usual affair that goes on 

every year. 
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Q And does it have a particular name? 

A All Nations Day. 

Q Have you any idea of what the number of person^ 

on the Park grounds was at the time you first observed the 

four Defendants? 

A No, sir, I wouldn't even attempt to guess. 

Q Now, when you saw them, were they surrounded 

by a crowd? 

A No, they had a good deal of room around them 

at that particular time. They seemed to be standing quite to 

themselves. 

Q Now, you stated that you communicated with the 

Baltimore County Police. How did you communicate with them? 

Officer Shuman, I sent him to the head of the 

Park to ask assistance, and the Police were out at the head 

of the Park. 

Q And who was Officer Shuman? 

He is a Special Police Officer at Gwynn Oak 

Park. 

Q 

A 

Is he here today? 

No, sir, he is not. 
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1 Q Is he still in the employ of the Park? 

2 A Yes, sir. 

3 Q Now, you sent him for assistance, and the 

4 Police arrived. Who were the Police that did arrive? 

5 A Well, I know Officer, this Officer setting 

6 right here was one of them, and I don't know — I wouldn't 

7 even attempt to guess except it was more than two or three. 

8 Q There were more than two or three? 

9 A About four. 

10 Q When they a r r ived , what happened? 

11 Then we t r i e d to move the group out of the Parl|e 

12 Q Did you «*-

13 THE COURT: Well, what do you mean by that? 

14 A Well, we asked them to leave, sir, and they 

15 wouldn't leave, so then we just started to pick them up by 

16 their arras and carry them. 

17 Q Now, did you and the Police begin to try and 

18 move the Defendants as soon as the Police arrived? 

19 A No. They were asked to leave the Park by the 

20 Baltimore County Police also on maybe two or three occasions, 

21 I don't know exactly how many times. 
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1 Q How long a time transpired between the arrival 

2 of the Police and the attempts that you have referred to to 

3 remove them? 

4 A About 10 or 15 minutes. 

5 Q Now, when you first approached, as you 

6 individually first approached the Defendants, you said that 

7 there was no crowd. When did the crowd around them, when 

8 did the crowd first begin to congregate? 

9 A Well, when I say there wasn't any crowd around 

10 them, I mean there was the usual amount of people around, but 

11 not insofar as when 1 say crowds, I mean they weren't attracted 

12 to this specific spot at that particular time. 

13 Q The people that you referred to who were 

14 around were pursuing their own interests? 

15 A That's correct, yes. 

16 They weren't directed, their attention was not 

17 directed to these particular Defendants? 

18 A That is correct. 

19 Q When did the crowd, which was interested in 

20 these particular Defendants, or yourself or the focal point 

21 that you provided, when did that crowd first begin to congreg4te? 
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A I think they began to congregate around the 

people when 1 asked them to move, just slightly after maybe 

the second or third time I asked them to move out of the Park 

Q What are the instructions with regard to 

removal of persons from the Park? You have referred to 

instructions to remove or not to permit colored people on the 

ground. Do you have instructions with regard to anyone else? 

A No, sir. 

Q But you testified that subsequently you re

quested all five of the people that you found there to leave, 

did you not? 

A That is quite right. 

But the only instructions you had was to ask 

colored people to leave? 

A That's correct. 

Did you make any endeavor to cause the people 

that you described as spitting and as making rude remarks to 

desist from what they were doing? 

A Very definitely. 

Q What did you do? 

A I asked them to stand back, give us room so we 

could get out up to the head of the Park. 

» 
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Q Did you ask any of them t o l eave the Park? 

A At t h a t p a r t i c u l a r time I had ray hands f u l l . 

Q J u s t answer the q u e s t i o n . 

K No. 

Q Mow, when you and t h e Po l i ce endeavored t o 

remove the Defendants you r e f e r r e d t o the f a c t t h a t they 

locked t h e i r &na& t o g e t h e r . Did they make any a c t i v e 

r e s i s t a n c e t o whatever s t e p s you took? 

The r e s i s t a n c e t h a t they o f fe red was merely 

of c o l l a p s i n g and l ay ing down, and I can only say for Mr. 

Drews. I had Mr. Drews, and we had t o c a r r y him. I say we, 

we had t o c a r r y him c l e a n t o the head of the Park . He made 

no a t t empt whatsoever t o walk. 

MR. MURNAGHAN: T h a t ' s a l l . 

MR. NEWELL: Thank you very much. S tep down. 

Off icer Newman. 

F R E D E R I C K N E W M A N 

a w i t n e s s c a l l e d t o t e s t i f y i n beha l f of the S t a t e , was duly 

sworn and t e s t i f i e d as fo l lows : 

DIRECT EXAMINATION 

BY MR. NEWELL: 
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Q You are a member of the Baltimore County 

Police Department? 

i That is correct. 

Q And I believe you are attached to the Woodlawn 

Station, is that correct, sir? 

k Yess sir. 

Q Were you on duty on the 6th of September, 1959J? 

A Yes, s i r . 

Q And did you have occasion to visit the Gwynn 

Oak Park Amusement — 

A I did. 

Q You. did? 

A Yes. 

Q Would you tell the Court about what time you 

arrived at the Amusement Park and on what occasion were you 

there? 

A I guess we were down the Park maybe 1, 1J30 

or something like that, and we was right out in front of the 

Park up there by the parking lot. 

THE COURTi That was shortly after midday? 

A Yes, sir, and just as we were around in front 
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of the Park there when some --it was Officer Shuman who was 

the Special Officer at the Park — came up and said, "We 

need some assistance down at the Park." He said they had a 

disorderly crowd, so myself and another Officer went down 

there, and it was five people in the group down there. This 

Officer Wood stated he wanted them out; of the Park, and they 

wouldn't leave, 1 asked them to leave the Park, and they 

still refused to leave. 

Q Do you see the people who refused to leave in 

Court today? 

i. 

Q 

A 

Q 

1 do. 

Point them out, please? 

The four over there. 

Let the record indicate the Defendants. Did 

you have any conversation with them? 

Q What was your conversation? 

A 1 asked them to leave the Park. They wasn't 

allowed in the Park, the colored wasn't. The white, I belief, 

I stated they could stay. 

Q Did they say anything to you? 
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1 A They just refused to leave. 

2 Q Did they give you an explanation for refusing? 

3 A They figured it was a public park, and they 

4 had a right there. 

5 MR. MURNAGHAN: Well now, if your Honor please 

6 I will object to the answer. 

7 THE COURT: I will strike it out, at least 

8 until it is developed as something other than a 

9 conclusion. 

10 Q Yes, sir. What did they say to you; don't 

11 tell us what you thought, just what they said? 

12 MR. MURN&GHAN: If your Honor please, I don't 

13 think he can answer the question because they can 

14 say anything. I think unless he refers to each 

15 individual and what he or she may have said — 

16 MR. NEWELL: We will get to that. 

17 THE COURT: What, if anything, did anyone of 

18 the Defendants say? 

19 A That they didn't feel that they had to leave 

20 the Park. 

21 THE COURT: And who made that statement? 
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A I couldn't say which one, sir. 

Q Do you know whether it was, the person who 

said it, was one of the group of the Defendants here today? 

A It could have been, yes, sir. 

THE COURT: What do you mean by that? 

A Well, Mr. Lacey is not here. Like I say, I 

don't know which one it was. If I had all five of them here, 

then it would have to be one of them would have had to have 

said it, but MT. Lacey is not here, and I couldn't say which 

one. 

Q Would you lean up closer to the microphone; 

we're having a hard time hearing what you said. Did you have 

any further conversation there at the Park other than that? 

A No other than that I asked them to move, get 

out of the Park. 

Q What did you do? 

A I told them they had to get out of the Park or 

get locked up. 

Q And what did they say to that? 

A They still refused to move. 

Q What, if anything, did they do after you had 
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1 advised them to leave or you would lock them up? 

2 They didn't do anything, they just stood there 

3 Q What did you do then? 

4 A Then I sent someone up to Mr. Price's office 

5 to find out if he would get a warrant for them for disorderly 

6 conduct. 

7 Q And what is the next thing that you did? 

8 A We waited around maybe 10, 15 minutes until 

9 we got back the answer, and he stated he wanted them out of 

10 the Park. 

11 Q Then what did you do then? 

12 A So then I told them to get •* theyM have 

13 another choice of getting out of the Park or getting locked 

14 up. They still refused to leave, so I placed my hand on one 

15 of them, and told them they were all under arrest, at which 

16 time they all locked their arms and just dropped on the grounjd. 

17 Q What did you say to them when they dropped on 

18 the ground? 

19 A I just told them they were under arrest. 

20 Q 1 can"t hear you, sir. 

21 A The girls, I think, broke loose when the felloes 
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dropped to the ground. 

Yes, 

A And I proceeded to take the© up to the head 

of the Park. 

Q And were they on the ground when you left the 

scene, still on the ground? 

A Yes, they were. 

Q And can you tell the Court and point out which 

two were on the ground at that time? 

A That would be the two males. 

Q The two males. Point them out, please. 

A That would be Mr. Drews on the end and Mr. 

Sheeham. 

Q Let the record indicate Drews and Sheeham, the 

Defendants. And how were they on the ground, can you describ^ 

their position? 

A Somebody laying on the ground, that's all I 

can tell you. 

Q Straightened out? 

A No, just fell down like they was just fainted 

or something like that. 
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1 Q Well, were they in • sitting position or 

2 kneeling position or, describe the position? 

3 A Laying down. 

4 Q Straight out? 

5 A You might say straight out, yes, sir. 

6 Q When you — 

7 MR. MURNAGHANs What did you say? 

8 Q Tell us what you mean. 

9 A You are either sitting or you are lying. If 

10 you are sitting, you are not lying down. 

H THE COURT: What were they doing? 

12 A Just laying there. 

13 THE COURT; Laying? 

14 A Just laying there. 

15 THE COURT: Not sitting? 

16 A No, not sitting. 

17 THE COURT; All right. 

18 Q When you took the two women, where did you go? 

19 A I had went up on the front parking lot and 

20 placed them in the police car. 

21 Q All right, then what did you do? 
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1 A Just sat around and waited until they brought 

2 the other three up. 

3 Q Did you have any conversation with the two 

4 women as you were going up to the police car? 

5 A I did not. 

6 Q Did they have any conversation with you, say 

7 anything? 

8 A 1 don't believe so, no, sir. I don't recall. 

9 THE COURT: Did I understand that the women 

10 did not lie down? 

11 A They were half, just halfway down. They broke 

12 loose as they were falling down; as the males fell down, the 

13 women, 1 believe, broke loose. 

14 THE COURT: When you say « 

15 A They didn't go all the way to the ground. 

16 THE COURTS What did they do then? 

17 A They tried to pull away, but then I believe I 

18 put the handcuffs on the colored girl, and she was in turn 

19 holding on to the white girl, and I proceeded to go up through 

20 the crowd to the head of the Park. 

21 Q Now, at the time when all this was going on, 
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1 did a crowd gather? 

2 A The crowd had already been there when I got 

3 there. 

4 Q And did you accompany the Defendants to the 

5 Police Station after they were all brought up to the police 

6 car? 

7 A I brought the two women up in one of the 

8 police cars. The three males were brought up in the wagon. 

9 Q Did you have any conversation with them on the 

way to the Police Station? 

11 ; I don't believe so, no, sir. I don't recall. 

12 Q They never said anything to you? 

13 1 don't think so, no, sir. 

14 Q Was there any conversation with them when you 

15 arrived at the Police Station? 

16 A Other than that they was locked up and arrestejd 

17 for disorderly conduct in Gwynn Oak Park. 

THE COURT: Repeat that last question and 

10 

18 

20 

19 answer. 

(Whereupon the reporter read back the last question and 

21 answer.) 
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1 THE COURT: Who made that statement? 

2 A I did, sir. 

3 Q And what was the name of the Officer who was 

4 with you at the time? 

5 A Corporal Reese. 

6 MR. NEWELL: All right, witness with you. 

7 CROSS-EXAMINATION 

8 BY MR. MURNAGHAN: 

9 Q Is Corporal Reese still a. member of the 

10 Baltimore County Police Department? 

n A Yes, sir. 

12 Q Is he in Court today? 

13 A No, he is not. 

14 Q You testified that when you arrived on the 

15 scene, there already was a crowd. Can you describe the crowdj? 

16 How large was the crowd? 

17 A Well, they had a right crowdy day there. Therjs 

18 was just more or less elbow room when you walked anywhere in 

19 the Park, more or less. 

20 Q This was the time that you arrived in response 

21 to the request for aid from the Park Police? 
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1 A Yes, sir. 

Q Did you observe any actions of the crowd 

directed towards the Defendants? 

A They were making remarks like they wanted to 

go and grab the Defendants or something like that. 

6 Q Did they make any overt acts towards the 

Defendants? 

A They started closing in a little bit. 

9 Q What did you do when that happened? 

10 A Just asked them to step back, and we started -

11 I took the two girls through the crowd, and went up to the 

n head of the Park. 

13 Q You asked Mr. Price for some advice, did you 

14 not? What was it you asked Mr. Price? 

15 A I sent someone up to ask Mr. Price if he 

16 wanted them out of the Park, if he would obtain a warrant 

17 for them. 

18 Q Did you ask him the same question with respect 

19 to the people in the crowd who were making remarks and making 

20 gestures towards the Defendants? 

21 A I did not. 
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1 Q Who was it that you sent to Mr. Price? 

2 k I believe it was Special Officer Shuraan. 

3 Q And what answer did the Officer bring from 

4 Mr, Price? 

5 A He said he wanted them out of the Park; if 

6 they had to be locked up, that is the way they would get out 

7 of the Park. 

8 Q When you sent your emissary to Mr. Price, did 

9 you specify all;, or any particular persons that the inquiry 

10 was directed towards or what was exactly the extent of your 

11 request of Mr. Price? 

U A I just assumed Mr. Price knew who was in the 

13 Park there because they are the ones that called us. We 

14 didn't go there without a call, and I assumed that one of the 

15 Special Officers told him what the story was down there. 

16 Q Now, when the Officer came back, what did he 

17 say to you? 

18 A He said he wanted them out of the Park; if we 

19 had to lock fchem up, he wanted them out of the Park. 

20 Q Did he just say, "them"? 

21 A That ' s r i g h t . 
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1 Q And you are not sure whether he was referring 

2 to the five Defendants or people in the crowd? 

3 A They are the only ones that were acting 

4 disorderly. 

5 THE COURT: Who was the only one acting 

6 disorderly? 

7 A The Defendants over here. 

8 THE COURT: What do you mean by that? 

9 A By refusing to leave the Park? 

10 THE COURT: Was that the act that you consider 

disorderly? 

H A It was disorderly when they dropped on the 

13 ground, as far as I was concerned, and refused to leave the 

14 Park. 

15 Now, the dropping on the ground occurred only 

16 after you arrested them, did it not? 

A That's correct. 

18 Q N o w» Officer, you could have arrested them 

19 yourself if you had concluded that they were acting disorderly, 

20 could you not? 

21 On a public place like that, we don't usually. 
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We let the owner obtain the warrant. 

MR. MURNAGHAN: 1 move that the answer be 

stricken as being unresponsive, particularly as to 

the nature of the Park. 

THE COURT; Repeat the question. 

(Whereupon the reporter read back the last question.) 

THE COURT; I will strike it. 

I would not have. 

THE COURT; Why do you say that? 

A Because it is not on a public highway or 

street. 

obtaine 3? 

A 

Q 

THE COURT: Well, when was the warrant 

After we took them up to the Station. 

Now — 

THE COURT; All right. 

Q Officer, you testified that you placed hand

cuffs on one of the Defendants? 

A Yes, sir. 

Which one of the Defendants was that? 

A I said I believed it was the colored girl, I'm 

not sure. 
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By that do you mean Juretha Joyner? 

That's correct. 

Now, Officer, do you always place handcuffs 

on persons whom you have arrested? 

A 

through the 

them, yes. 

Q 

1 

Q 

Defendants? 

Park, 

A 

Q 

A 

Q 

When I have a little trouble getting them 

Park or any — when I have a little trouble with 

What trouble did you have with Juretha Joyner? 

By refusing to leave. 

Did you place handcuffs on any of the other 

No, I don't recall. 

Did you or did you not? 

No, sir. 

Now, did the two female Defendants leave the 

did they leave under their own power? 

A I had to pull them through the crowd. 

Q 

A 

They walked out? 

They walked out, but I had to pull them throug! 

THE COURT: Why did you have to pull them 

through? 

., 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

54 

Because they didn't want to leave voluntarily. 

Q They came when you pulled? 

A They did, yes, sir, 

MR. MURNAGHAN: That's all. 

REDIRECT EXAMINATION 

3Y MR, NEWELL: 

Officer, you say that you placed them under 

arrest, and you placed your hand on one of the Defendants at 

that time? 

I did. 

Which one was that, Officer? 

A I believe it was Mr. Drews, I'm not sure. 

Q As you were doing that, what did the other 

Defendants do? 

A They started, began — that is when they 

locked arms and dropped to the ground. 

Q And did you arrest the other Defendants as a 

result of that? 

A I told them they were all under arrest, but 

then as they dropped to the ground, the two girls broke loose 

and I taken them, walked them through the crowd to the head 
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1 of the Park, and Corporal Reese was there. I couldn't tell 

2 you how they got out of the Park. 

3 MR. NEWELL: All right, thank you very much. 

4 RECROSS-EXAMINATION 

5 BY MR. MURNAGHAN; 

6 Q One more question, Officer. You talk about 

7 breaking loose. Do you mean they simply separated their arms 

8 from one another, from the link of their arms one to the 

9 other? They had their arms linked with one of the boys, and 

10 they simply separated their arms. 

11 A I'd say they got pulled apart from the one 

12 falling and the other one more or less not falling. 

13 MR. MURNAGHAN: That's all, your Honor. 

14 THE COURT: Just a few moments ago you used 

15 the eKpression that you told them they were all 

16 under arrest, and I am not sure that I am clear in 

17 my mind as to when you told them that. 

18 I give them the choice that the whites could 

19 stay in the Park, but the colored would have to leave, but onk 

20 wouldn't do anything without the other, so as a whole they all 

21 refused to leave, and at which time they were told that they 
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were all under arrest. That was after we got the authority 

from Mr. Price tliat he wanted them out of the Park even if 

they had to be arrested. 

THE COURT; But that statement by you actually 

took place sometime before ssome of the Defendants 

dropped to the ground? 

A Just prior, just before, just before. 

THE COURT? All right. 

MR. NEWELL: Thank you, Officer, step down. 

Mr. Price. 

A R T H U R B. P R I C E , JR. 

a witness called to testify in behalf of the State, was duly 

sworn and testified as follows: 

DIRECT EXAMINATION 

BY MR. NEWELLi 

Mr. Price where do you live, sir? 

In Randallstown. 

And what is your occupation, Mr. Price? 

I am one of the owners of Gwynn Oak Park. 

Mr. Price, were you at your Park on the 6th of 

September of 1959? 

— — • 
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A Yes, sir. 

Q And the property, 1 believe, it is the Gwynn 

Oak Park, Incorporated, is that correct? 

A That's right. 

Q Gwynn Oak Park and Amusement? 

A That's right. 

Q And in what capacity do you serve in that 

corporation, sir? 

A I am Executive Vice-President and Treasurer, 

and one of the Managers. 

Q Now, directing your attention to the 6th of 

September of 1959, sir, did you have occasion to see the 

four Defendants in Court today at your Park? 

A I believe so, yes. 1 think 1 recognize each. 

Q What were they doing when you saw them, Mr. 

Price? 

A They were in the Park attempting to stay there 

and apparently, ostensibly to enjoy the Park. 

Q And did you observe anything else of them when 

you saw them, sir? 

A When 1 was told that their — 
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Now, don't tell us — you can't tell what you 

only what you observed. 

I saw them there. 

What were they doing? 

I issued an order — I saw them there after I 

an order that the colored folks were to be removed 

And what did they do when you saw them? 

They resisted removal. 

MR. MURNAGHAN; I will move to — 

Now --

MR. MURNAGHAN: Just a moment. I move to 

strike the answer. 

to 

are 

A 

A 

THE COURT: Well, 1 will allow it in subject 

exception. You understand, Mr. Price, that you 

to testify as to what you personally observed? 

Yes, sir. 

THE COURT; Not what you heard. 

Yes, sir. 

THE COURT: All right. Now, bearing that in 

mind, do you intend that answer to stand? Repeat 

the answer. 

* 
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(Whereupon the reporter read back the last answer.) 

A 

Q 

Yes» that answer can stand. 

Did you tell them — 

MR. MURN&GHAN: Your Honor, I still would move 

to strike the answer on the ground that it embodies 

only a conclusion and not a description of fact. 

and 

the 

Q 

A 

4 

Q 

THE COURT: Well, I will overrule the objectio 

leave it in subject to exception, but will ask 

question immediately, what do you mean by that? 

What do you mean by that, Mr. Price? 

The Special Officers reported to us — 

MR. WATTS: Objection. 

— that these folks were in the Park. 

Wait a minute. 

THE COURT: You can't tell what the Special 

Officer reported to you because that would be hearsay 

What 

our desire. 

Q 

Defendants, 

: did you observe thereafter? 

I observed the folks were not leaving as it wa 

Now, what did you say to them, sir, to the 

the four Defendants? What did you say to them? 

.. 

i 

• 

1 
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1 K Actually, I asked them, I stated that if they 

2 would see fit to move along peaceably and go without any 

3 problem, we had no desire to have them arrested. 

4 Q All right now, what did they do after you 

5 advised them of that? 

6 A Tills just — 

7 THE. COURT: Do I understand --

8 / They refused, to do it. 

9 THE COURT: You advised them of that? 

10 A Yes, sir. 

11 THE COURT: You were present? 

12 A Yes, sir. 

13 THE COURT: At the location where they were? 

14 A Yes3 sir. 

15 THE COURT: All right. 

16 Q And what did they do after that, after you 

17 advised them of that? 

18 A They would not go. 

19 Q And why do you say that they would not go? 

20 A We asked for an answer. They would not give 

21 us an answer in the affirmative. 
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Q What did they do? 

They would not answer in a way that we wanted 

to hear. 

How did they answer? 

A They wouldn't answer. 

You mean, they remained mute? 

A That's right. 

Q Said nothing? 

A That's right, just about. 

Q What did you do after they remained mute; what 

did you do then to them? Did you say anything to them? 

A No. I said I have one alternative, and we 

must have you removed. 

Q And was that before the Officer placed his han|l 

on one of the Defendants' arm? 

A 1 am not sure of that. 

Q Well, I will ask you this. Do you know whethe£ 

or not they were — 

A Because we had already said that we would 

arrest them. We had already told the Officer to tell the 

County Police that we would arrest them if — 
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Q If they didn't leave? 

A That's right. 

Q At the time you were there, though, and when 

you had this conversation yourself with them, were they at 

that time, from your observation, placed under arrest? 

Yes. 

Q Xfes that prior to your conversation with them 

or subsequent? 

A Subsequent. 

Q They were already under arrest? 

A No, they were not. 

Q Well, that is what 1 am asking you. 

A They were arrested immediately after. 

Q After you advised them to leave? 

A That's right. 

Q All right, then what happened? They stood 

mute, and then what did you observe that followed? 

A They continued to resist not only our own 

Officers, but the Officers of the County. 

Q Well now, you say — 

ML, MURNA.GHA.N: Just a moment. 
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MR. NEWELL: I will follow it up. 

Q You said they resisted, in what way? How can 

you say that? 

A They wouldn't move. There was a problem 

getting them up the hill, actually. 

Q Well then, what did you observe happen after 

that? 

A Very little. There was a terrible crowd and 

a very big crowd, actually. 

Q Well, was anything said by the Defendants 

while they were in the process of being moved? 

A I heard very little, almost nothing, from the 

Defendants. 

Q What did you do after that? 

A I knew that they would have to swear a warrant,, 

and I accompanied Mr. Woods to the Woodlawn Police Station, 

and he swore a warrant out with our permission, that we were 

making the charge. 

Q You charged them with disturbing the peace, 

is that correct? 

That is correct. 
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Q Were they disturbing the peace at the Park 

before you arrived at the Woodlawn Police Station? 

MR. MURNA.GHAN: I will object to the question 

as calling for a conclusion. 

THE COURT: Sustained. 

Q Let me ask you this, Mr. Price. From your 

observation at the time this all occurred and while the 

Defendants were on your Park, what, if anything, did the 

crowd do that were observing what was going on? 

Well, I saw that the crowd was becoming quite 

unruly on my way. 

You say unruly. Tell us what you mean by that 

Tell us what you observed. 

A By crowding and calling names, and they were 

stirring and milling about in what appeared — and this may 

be an opinion — to be in a riotous fashion. 

MR. MURNAGHAN: I object, and move to strike. 

THE COURT: I will strike the last phrase. 

Q Were the Defendants making any comments in 

reply to these remarks? 

A I didn't get that close to them. There was oni 

? 

1 
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conversation where I thought that one of the Defendants 

k 

that way. 

MR. MURNAGHAN: I don't want to hear — 

I'm not sure. Perhaps I'd better answer it 

MR. NEWELL: Witness with you. 

CROSS-EXAMINATION 

BY MR. MURNAGHAN: 

Q 

Incorporated? 

A 

Q 

Are you a stockholder in Gwynn Oak Park, 

Yes. 

MR. NEWELL; Objection. 

THE COURT; Sustained. 

Are there other stockholders than yourself in 

Gwynn Oak Park? 

Q 

corporation? 

A 

MR. NEWELL: Objection. 

THE COURT: Sustained. 

Gwynn Oak Park, Incorporated, is a stock 

MR. NEWELL: Objection. 

THE COURT: Overruled. 

X63 j XT* XS • 
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1 Q Were you present at the time that the 

2 Defendants were arrested, Mr. Price? 

3 A Yes, sir. 

4 Q Did you have any conversation with Officer 

5 Newman at the time? 

6 A Well, there are two Officer Newmans. I'd say 

7 one is a Special Officer. 

8 Q You saw the one who testified here today? 

9 A Yes, sir. 

io Q The County Police Officer. Did you have any 

11 conversation with him -- you were present when they arrested 

12 the Defendants. Did you have any conversation with him prior 

13 to the arrest? 

14 A I don't remember a specific conversation I had 

15 with him* 

16 Q Did you speak to any of the County Police 

17 concerning the activities of the crowd that you have describejd? 

18 A I may have. 

19 Q Did you ask the Police to take any action 

20 against the crowd? 

21 A Yes, I think I was present at the time that thk 
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arrest was made, and it was on our order that it be so. 

MR. MURNAGHAN: I point out that the answer is 

not responsive to the question. 

Q I asked you whether you requested the Police 

to take any action against the members of the crowd? 

A No, I did not. 

MR. MURNAGHAN: No further questions. 

MR.. GREEN: No further questions, Mr. Price. 

That's the State's case, if the Court please. 

MR. MURNAGHAN: If your Honor please, I'd like 

to move for a directed verdict in all cases on two 

specific, grounds. 

THE COURT: Well, there is only one case 

presently before the Court. 

MR. MURNAGHAN: One case, but for all 

Defendants. 

THE COURT: Oh, as to all Defendants; all 

right. 

MR. MURNAGHAN: And I'd like to move on two 

grounds; the first, that there has been no proof to 

indicate that the nature of the area in which the 
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alleged offenses occurred was a place of public 

resort or amusement; and on the second ground, that 

there has been no indication of any action on the 

part of the Defendants which would be described as 

disorderly. 

THE COURT: All right, I'll hear from the 

State. 

(Whereupon counsel argued to the Court.) 
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