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Parker and BarBara F. WHITTAKER,
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STATE OF MARYLAND.

——

PETITION FOR A WRIT OF CERTIORARI TO THE
COURT OF APPEALS OF MARYLAND

Petitioners pray that a writ of certiorari issue to review
the judgment of the Court of Appeals of Maryland en-
tered in the above-entitled case on January 9, 1962.

Citations to Opinions Below

The opinion of the Court of Appeals of Maryland is
unreported as of yet and is set forth in the appendix
hereto, infra, pp. 6a-8a. The opinion of the Criminal Court
of the City of Baltimore is unreported as of yet and is
set forth in the appendix hereto, infra, pp. 1la-5a.
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Jurisdiction

The judgment of the Court of Appeals of Maryland was
entered January 9, 1962, infra, pp. 6a-8a. On April §,
1962, Mr. Justice Black signed an order extending peti-
tioners’ time for filing petition for writ of certiorari to
and including June 8, 1962.

The jurisdiction of this Court is invoked pursuant to
Title 28, United States Code, §1257(3), petitioners having
asserted below and asserting here deprivation of rights,
privileges and immunities secured by the Constitution of
the United States.

Questions Presented

Whether Negro petitioners were denied due process of
law and equal protection of the laws as secured by the
Fourteenth Amendment:

1. When arrested and convicted of trespass for fail-
ing to leave a public restaurant which in accordance
with comimunity custom adhered to a policy of ex-
cluding Negroes.

2. When petitioners were denied freedom of ex-
pression secured by the Fourteenth Amendment when
convicted of trespass upon refusal to leave a public

restaurant while engaging in a sit-in protest demon-
stration.

3. When said convictions were obtained under a
statute so vague as to give no fair warning that their
conduct was prohibited.
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Constitutional and Statutory Provisions Involved

1. This case involves §1 of the Fourteenth Amendment

to the Constitution of the United States.

2. This case involves Article 27, §577 of the Code of

Maryland (1957), which states:

152

Any person or persons who shall enter upon or
cross over the land, premises or private property
of any person or persons in this State after having
been duly notified by the owner or his agent not to
do so shall be deemed guilty of a misdemeanor, and
on conviction thereof before some justice of the peace
in the county or city where such trespass may have
been committed be fined by said justice of the peace
not less than one, nor more than one hundred dollars,
and shall stand committed to the jail of county or
city until such fine and costs are paid; provided, how-
ever, that the person or persons so convicted shall
have the right to appeal from the judgment of said
justice of the peace to the circuit court for the county
or Criminal Court of Baltimore where such trespass
was committed, at any time within ten days after
such judgment was rendered; and, provided, further,
that nothing in this section shall be construed to in-
clude within its provisions the entry upon or crossing
over any land when such entry or crossing is done
under a bona fide claim of right or ownership of said
land, it being the intention of this section only to
prohibit any wanton trespass upon the private land
of others.
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Statement

Petitioners, twelve Negro students, were arrested for
engaging in a sit-in protest in a Baltimore, Maryland
restaurant (Tr. 3-5), and were convicted of trespass in
violation of Article 27, Section 577 of the Maryland Code,
1957 ed.

A group of fifteen to twenty Negro students (Tr. 7)
including petitioners, entered Hooper’s Restaurant, Balti-
more about 4:15 p.m., June 17, 1960 (Tr. 7). In the lobby
of the restaurant, the hostess, acting on the orders of
Mr. Hooper, the owner, told them: “I’'m sorry, but we
haven't integrated as yet” (Tr. 7, 8). She later testified
that the group was properly dressed, and that, had they
been white people, they would have been seated (Tr. 14).

Q. ... “Now, you refused them admission to this
restaurant solely on the basis of their color, is that
correct! A. Yes, sir” (Tr. 13-14).

Similar admissions were made by the manager (Tr. 20).
The petitioners took seats at tables both in the main dining
room and in a lower-level cafeteria (Tr. 16). At the time,
the restaurant manager was explaining to a leader of the
group that the restaurant policy prohibits service to
Negroes (Tr. 16, 43-44). While many of the group sat one
to a table, this action did not nor was it intended to inter-
fere with the service of other customers (Tr. 51-52).

At the owners’ request, police were called and the State
trespass statute was read to the group (Tr. 17), some
of whom left the premises (Tr. 18). Warrants were ob-
tained against the others who failed to leave after an ad-
ditional warning (Tr. 18-19).

. Petitioners waived preliminary hearings in the Mag-
istrates’ Court, and were indicted by the Grand Jury of
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Baltimore City and found guilty of trespass after trial
without jury in the Criminal Court of Baltimore. Each
petitioner was fined £10.00, which fine was suspended be-
cause as the Trial Court found, “ . . . these people are not
law-breaking people; that their action was one of principle
rather than any intentional attempt to violate the law.”
Petitioners appealed to the Maryland Court of Appeals
which affirmed.

Mr. Hooper, the restaurant owner, testified, “I wanted
to prove to them it wasn’t my policy, my personal prejudice,
but that I’m at the mercy of my customers” (Tr. 25). “I
go on record as I favor what you people are trying to do . ..
but I do not approve of your method in trying to reach it”
(Tr. 32-33).

A leader of the group testified that they had gone to
the restaurant hoping to be served (Tr. 45); that while
they knew Hooper’s policy was to serve only whites, eating
places sometimes changed their policies on the spot when
the group presented itself and requested service (Tr. 57-
58). Having been refused service, petitioners proceeded
to inform the public of the discriminatory nature of
Hooper’s policy (Tr. 46). Some began picketing outside
of the restaurant (Tr. 46) while others sought a similar
goal by sitting quietly at the tables waiting to be served.

How the Federal Questions Were Raised
and Decided Below

At the close of the State’s case in the trial court and again
at the conclusion of petitioners’ case, petitioners moved
for a directed verdict in their favor (R. 41, 76). While the
grounds upon which these motions were based do not ap-
pear in the record, it is clear from the opinion of the Crimi-
nal Court of the City of Baltimore, infra, pp. 1a-5a, and the
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opinion of the Court of Appeals of Maryland, pp. 6a-8a,
that federal constitutional questions were properly raised
in the Courts below and decided adversely to petitioners’
contentions.

The Court of Appeals of Maryland summarized peti-
tioners’ contentions as follows:

“The appellants contend that the State may not use
its judicial process to enforce the racially discrimina-
tory practices of a private owner, once that owner has
opened his property to the general public, and that
the Maryland Criminal Trespass Statute, althongh con-
stitutional on its face, has beer unconstitutionally ap-
plied” (infra, p. Ta).

“The appellants further contend, however, that the
Maryland Statute, as applied, denies to them the free-
dom of speech gnaranteed under the First and Four-
teenth Amendments to the United States Constitution”
(infra, pp. 7a-8a).

The Court of Appeals of Maryland explicitly rejected
petitioners’ constitutional objections, infra, pp. 7a-8a, hold-
ing:

“We find it unnecessary to dwell on these contentions
at length because the same arguments were fully con-
sidered and rejected by this Court in two recent cases,
Drews v. State, 224 Md. 186, and Griffin & Greene v.
State, 225 Md. 422. . . . and that the statutory refer-
ences to entry upon or crossing over, cover the case
of remaining upon land after notice to leave.”*

' Both Drews v. State (No. 840, 1960 Term; renumbered No. 71,
1961 Term) and Griffin v. State (No. 287, 1961 Term) are sit-in
cases pending before this Court.
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The Court further held, infra, p. 8a, that:

“On principle, we think the right to speak freely and
to make public protest does not import a right to invade
or remain upon the property of private citizens, so
long as private citizens retain the right to choose their
guests or customers. We construe the Marsh case,
supra, as going no further than to say that the public
has the same right of discussion on the sidewalks of
company towns a&s it has on the sidewalks of munici-
palities. That is a far cry from the alleged right to
engage in a ‘sit-in’ demonstration.”

REASONS FOR GRANTING THE WRIT

L

The Decision Below Conflicts With Decisions of This
Court Which Condemn the Use of State Power to Enforce
a State Custom of Racial Segregation,

The record in this case clearly shows that the petitioners
were refused service, ordered to leave the Hooper Res-
taurant, and arrested and convicted of a erime because they
were Negroes. Without dispute, the practice of the Hooper
Restaurant was to open its doors to the public and stand
ready to serve food to white persons and to refuse such
service to Negroes. It is also apparent that the arrests
were made in support of this discrimination, and that the
trial court convicted petitioners on evidence plainly indi-
cating that race, and race alone, was the basis for the order
to leave and the consequent arrest for failing to leave.
This is thus a case where the difference in treatment to
which petitioner has been subjected is clearly a racial
discrimination. :
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There are several dominant and relevant components
of action by state officials in the chain of events leading to
appellant’s conviction and punishment for violating the
racially discriminatory customs. Here, as in all criminal
prosecutions, there is action by state officers in the persons
of the police, prosecutors and judges; the official actions of
such officers are “state action” within the meaning of the
Fourteenth Amendment. The subject of judicial action as
“state action” was treated exhaustively in part II of Chief
Justice Vinson’s opinion in Shelley v. Kraemer, 334 U. S.
1, 14-18; cf. Boynton v. Virginia, 364 U. S. 454; policemen
(Screws v. United States, 325 U. S. 91; Monroe v. Pape,
365 U. 8. 167) and prosecutors (Napue v. Illinots, 360 U. S.
264) are equally subject to the restraints of the Fourteenth
Amendment.

Ever since the Civil Rights Cases, 109 U. S. 3, 17, it has
been conventional doctrine that racial diserimination when
supported by state authority, violates the Fourteenth
Amendment’s equal protection clause; and since Brown v.
Board of Education, 347 U. S. 483, it has been settled that
racial segregation constitutes a forbidden discrimination.

However, in this case the involvement of the public law
enforcement and judicial officers in the racial discrimina-
tion practiced against petitioner, through their use of the
state’s criminal law machinery to support and enforece it,
18 now sought to be excused because, it is said, there is also
“private action” involved, and the state is said to be merely
enforcing “private property” rights through its criminal
trespass laws.

It is said that only “trespassers” and not Negroes are
punished by the state, and thus it is private property rights
and not racial discrimination that is being preserved by
the state’s officers and laws. But we must ask, what is the

nature of the property right here recognized and enforced
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by the state? Moreover, does this property right have any
proper relation to the state’s legitimate interest in the pro-
tection of the right to privacy or state customs and laws?

As a starting point it is fit to observe, as this Court did
in Shelley v. Kraemer, supra, that the mere fact that prop-
erty rights are involved does not settle the matter. The
Court said at 334 U. S. 1, 22: '

“Nor do we find merit in the suggestion that prop-
erty owners who are parties to these agreements are
denied equal protection of the laws if denied access to
the courts to enforce the terms of restrictive covenants
and to assert property rights which the state courts
have held to be created by such agreements. The Con.
stitution confers upon no individual the right to demand
action by the State which results in the denial of equal
protection of the laws to other individuals. And it
would appear beyond question that the power of the
State to create and enforce property interests must be
exercised within the boundaries defined by the Four-
teenth Amendment. Cf. Marsh v. Alabama, 326 U. S.
501, 90 L. ed. 265, 66 S. Ct. 276 (1946).”

This Court has said on several occasions, “that dominion
over property springing from ownership is not absolute
and unqualified.” Buchanan v. Warley, 245 U. S. 60, 74;
United States v. Willow River Power Co., 324 U. S. 499,
510; Marsh v. Alabama, 326 U. S. 501, 506; cf. Munn v.
Ilinois, 94 U. S. 113. As the Court said in Marsh, suprs,
“The more an owner, for his advantage, opens up his prop-
erty for use by the public in general, the more do his rights
become circumscribed by the statutory and constitutional
rights of those who use it. Cf. Republic Aviation Corp. v.
N.L.R. B, 324 U. S. 793, 796, 802.”
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Obviously then further inquiry must be made as to the
specific nature of the property right of the Hooper Res-
taurant which is being enforced by the Stste in this criminal
trespass prosecution. At the outset, it is clear that the case
does not involve state enforcement of a property owner’s
desire to exclude a person or persons for reasons of whim
or caprice. The owner testified that he refused to serve
the petitioners and ordered them from his restaurant in
order to conform with the community custom and a racially
segregated “way of life” which has been fostered and
buttressed by law (T'r. 25).

Petitioners submit that it is readily apparent that the
property interest being enforced against them on behalf of
the Hooper Restaurant, bears no substantial relation to any
constitutionally protected interest of the property owner
in privacy in the use of his premises. The State is not in
this prosecution engaged in protecting the right to privacy.
It has long been agreed by the courts that a state can “take
away” this property right to racially segregate in public
accommodation facilities without depriving an owner of
Fourteenth Amendment rights. Western Turf Asso. v.
Greenberg, 204 U. S. 359; Railway Mail Ass'n v. Corst,
326 U. S. 88; Pickett v. Kuchan, 323 1ll. 138, 153 N. E. 667,
49 A. L. R. 499 (1926); People v. King, 110 N. Y. 418, 18
N. E. 245 (1888); Annotation 49 A. L. R. 505; cf. District .
of Columbia v. John R. Thompson Co., 346 U. S. 100.

And indeed a great number of states in our nation have
enacted laws making it criminal to engage in just the type
of racially discriminatory use of private property which
the Restaurant seeks state assistance in preserving here.*

From the fact that the States can make the attempted
exercise of such a “right” a crime, it does not follow neces-

See collections of such laws in Konvitz, A Century of Civil
Rights, passim (1961).
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sarily and automatically that they must do so, and must
refuse (as petitioners here urge) to recognize such a claimed
property right to discriminate racially in places of public
accommodation. But the fact that the States can consti-
tutionally prohibit such a use of property and that when
they do so they are actually conforming to the egalitarian
principles of the Fourteenth Amendment (Railway Mail
Ass’n v. Corsi, supra, at 93-94) makes it evident that the
property interest asserted by the Hooper Restaurant is
very far from an inalienable or absolute property right.
Indeed the property owner here is attempting to do some-
thing that the state itself could not permit him to do on
state property leased to him for his business use (Burton
v. Wilmington Parking Authority, 365 U. S. 715), or re-
quire or authorize him to do by positive legislation (cf.
Mr. Justice Stewart’s concurring opinion in Burton, supra).

A basic consideration in this case is that the restaurant
involved is a public establishment in the sense that it is
open to serve the public and is part of the public life of
the community (Mr. Justice Douglas, concurring in Gar-
ner v. Louisiana, 368 U. S. 157, 176). As a consequence
of the public use to which the property has been devoted
by the owner, this case involves no real claim that the
right to privacy is being protected by this use of the State’s
trespass laws. And, of course, it does not follow from the
conclusion that the State cannot enforce the racial bias
of the operator of a restaurant open to the public, that it
could not enforce a similar bias by the use of trespass laws
against an intruder into a private dwelling or any other
property in circumstances where the state was exercising
its powers to protect an owner’s privacy. This Court has
recently reiterated the principle that there is a constitu-
tional “right to privacy” protected by the Due Process
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clause of the Fourteenth Amendment, Mapp v. Ohio, 367
U.S. 643, 6 L. ed. 2d 1081, 1090, 1103, 1104 ; see also Poe v.
Ullman, 367 U. 8. 497 (dissenting opinions).

It is submitted that due consideration of the right to
privacy affords a sound and rational basis for determining
whether cases which might arise in the future involving
varving situations should be decided in the same manner
urged by petitioner here—that is, against the claimed prop-
erty interest. Only a very absolutist view of the property
“right” to determine those who may come or stay on one’s
property on racial grounds—an absolutist rule yielding
to no competing considerations—would require that the
same principles apply through the whole range of prop-
erty uses, public connections, dedications, and privacy in-
terests at stake. The Court has recognized the relation
between the right of privacy and property interests in the
past. See e.g. Thornhill v. Alabama, 310 U. S. 88, 105-106;
Breard v. Alexandria, 341 U. S. 622, 626, 638, 644.

Petitioners submit that a property right to determine
on a racial basis who can stay on one’s property cannot be
absolute at all, for this claimed right collides at some
points with the Fourteenth Amendment right of persons
not to be subjected to racial diserimination at the hand
of the government. Burton v. Wilmington Parking Au-
thority, supra; Shelley v. Kraemer, supra. Mr. Justice
Holmes said in Hudson County Water Co. v. McCarier,
209 7. S. 349, 355:

All rights tend to declare themselves absolute to their
logical extreme. Yet all in fact are limited by the
neighborhood of principles of policy which are other
than those on which the particular right is founded,
and which become strong enough to hold their own
when a certain point is reached.

161



13

Petitioners certainly do not contend that the principles
urged to prevent the use of trespass laws to enforce racial
discrimination in a lunch counter operated as a public busi.
ness would prevent the state from enforcing a similar bias
in a private home where the right of privacy has its great-
est meaning and strength. A man ought to have the right
to order from his home anybody he prefers not to have in
it, and ought to have the help of the government in making
his order effective. Indeed, the State cannot constitutionally
authorize an intrusion into a private home except in the
most limited circumstances with appropriate safeguards
against abuses. Mapp v. Ohio, supra; cf. Frank v. Mary-
land, 359 U. S. 360. Racial discrimination in a private home,
or office, or other property where the right of privacy is
paramount is one thing. Racial discrimination at a public
restaurant is quite another thing indeed.

Finally the property involved in this case is “affected
with a public interest,” Munn v. Illinois, 94 U. S. 113. By
its use it has become “clothed with a public interest [is)
of public consequence, and affect[s] the community at
large” (id. at 126).

It is submitted that the totality of circumstances in this
case, including the actions of the State’s officers in arrest-
ing, prosecuting and convicting petitioners, the public
character of the business property involved, the plain and
invidious racial discrimination involved in the asserted
property rights being protected by the state, the absence
of any relevant component of privacy to be protected by
the state’s action in light of the nature of the owner’s use
of his property, and the state custom of segregation which
has created or at least substantially buttressed the type of
discriminatory practices involved, are sufficient to require
a determination that the petitioners’ trespass convictions
have abridged their rights under the Fourteenth Amend-
ment.
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The Decision Below Conflicts With Decisions of This
Court Securing the Right of Freedom of Expression
Under the Fourteenth Amendment.

Petitioners were engaged in the exercise of free expres-
sion, by verbal and nonverbal requests to the management
for service, and nonverbal requests for nondiscriminatory
restaurant service, implicit in their continued remaining
in the dining area when refused service. As Mr. Justice
Harlan wrote in Garner v. Louisiana: “We would surely
have to be blind not to recognize that petitioners were sit-
ting at these counters, when they knew they would not be
served, in order to demonstrate that their race was being
segregated in dining facilities in this part of the country.”
7 L. ed. 2d at 235-36. Petitioners’ expression (asking for
service) was entirely appropriate to the time and place at
which it occurred. They did not shout or obstruct the con-
duct of business. There were no speeches, picket signs,
handbills or other forms of expression in the store possibly
inappropriate to the time and place. Rather they offered to
purchase food in a place and at a time set aside for such
transactions. Their protest demonstration was & part of
the “free trade in ideas” (4brams v. United States, 250 U. S.
616, 630, Holmes, J., dissenting), within the range of liber-
ties protected by the Fourteenth Amendment, even though
nonverbal. Stromberg v. California, 283 U. S. 359 (display
of red flag) ; Thornhill v. Alabama, 310 T. S. 88 (picketing) ;
West Virginia State Board of Education v. Barnette, 319
U. S. 624, 633-634 (flag salute) ; N.A.A.C.P. v. Alabama, 357
U. S. 449 (freedom of association).

Questions concerning freedom of expression are not re-
solved merely by reference to the fact that private property
1s involved. The Fourteenth Amendment right to free ex-

163



15

pression on private property takes contour from the cir-
cumstances, in part determined by the owmer’s right of
privacy, and his use and arrangement of his property. In
Breard v. Alexandria, 341 U. S. 622, the Court balanced the
‘“householder’s desire for privacy and the publisher’s right
to distribute publications” in the particular manner in-
volved, upholding a law limiting the publisher’s right to
solicit on a door-to-door basis. But cf. Martin v. Struthers,
319 U. S. 141 where different kinds of interests led to a
corresponding difference in result. Moreover, the manner
of assertion and the action of the State, through its officers,
its customs and its creation of the property interest are to
be taken into account.

Thus, petitioners submit that a determination of their
right to free expression requires consideration of the total-
ity of circumstances respecting the owner’s use of the prop-
erty and the specific interest which state judicial action is
supporting. Marsh v. Alabama, 326 U, S. 501.

In Marsh, supra, this Court reversed trespass convictions
of Jehovah’s Witnesses who went upon the privately owned
streets of a company town to proselytize for their faith,
holding that the conviction violated the Fourteenth Amend-
ment. In Republic Aviation Corp.v. N.L.R.B., 324 U. S. 793,
the Court upheld a labor board ruling that lacking special
circumstances employer regulations forbidding all union
solicitation on company property constituted unfair labor
practices. See Thornhill v. Alabama, suprae, involving
picketing on company-owned property; see also N.L.R.B.
v. American Pearl Button Co., 149 F. 2d 258 (8th Cir.
1945) ; United Steelworkers v. N.L.R.B., 243 F. 24 593,
598 (D. C. Cir. 1956), reversed on other grounds, 357 U. S.
357, and compare the cases mentioned above with N.L.R.B.
v. Fansteel Metal Corp., 306 U. S. 240, 252, condemning an
employee seizure of a plant. In People v. Barisi, 193 Misc.
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934, 86 N. Y. S. 2d 277, 279 (1948) the Court held that
picketing within Pennsylvania Railroad Station was not a
trespass; the owners opened it to the public and their
property rights were “circumscribed by the constitutional
rights of those who use it.” See also Freeman v. Retail
Clerks Union, Washington Superior Court, 45 Lab. Rel. Ref.
Man. 2334 (1959) ; and State of Maryland v. Williams, Balti-
more City Court, 44 Lab. Rel. Ref. Man. 2357, 2361 (1959),
which on Fourteenth Amendment and Labor Management
Relations Act grounds decided that pickets may patrol
private property within a privately owned shopping center.

As Mr. Justice Douglas said while concurring in Garner
v. Louistana, 368 U. 8. 157:

“Restaurants, whether in a drug store, department
store, or bus terminal, are a part of the public life of
most of our communities. Though they are private
enterprises, they are public facilities in which the states
may not enforce a policy of racial diserimination.”

The court below denied that the trespass convictions of
the petitioners denied any First or Fourteenth Amendment
rights stating:

“On principle, we think the right to speak freely and
to make public protest does not impart a right to invade
or remain upon the property of private citizens, so long
as private citizens retain the right to choose their
guests or customers” (App. 8a).

But in this case, the property had been opened to the public,
for profit, and race alone was the basis for refusal to serve
petitioners. Significantly, the refusal of service was not
because of the owmer’s caprice, but because he felt con-
strained to conform to the racial prejudice of the com-
munity. Thus, under the circumstances of this case, it is
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not a general property right which the state enforced by
the arrest of petitioners, but a community pattern of racial
discrimination which the state clearly may not sanction,
Civil Rights Cases, 109 U. S. 3, and should not be permitted
to encourage or support. See Henkin, Shelley v. Kraemer:
Notes for a Revised Opinion, 110 U. of Pa. L. Rev. 473, 499
(1962).

Where free expression rights are involved, the question
for decision is whether the relevant expressions are “in
such circumstances and . . . of such a nature as to create
a clear and present danger that will bring about the sub-
stantive evil” which the state has the right to prevent.
Schenck v. United States, 249 U. S. 47, 52. The only “sub-
stantive evil” sought to be prevented by this trespass
prosecution is the elimination of racial discrimination and
the stifling of protest against it; but this is not an “evil”
within the State's power to suppress becaunse the Four-
teenth Amendment prohibits state support of racial dis-
crimination.

I

The Decision Below Conflicts With the Decisions of
This Court Barring Convictions Under Criminal Statutes
and Warrants Which Give No Fair and Effective Warning
That Petitioners’ Actions, Which Violate No Standard
Required by the Plain Language of the Law, Are Pro-
hibited.

The fact that the arrest and conviction were designed
to short circuit a bona fide protest is strengthened by the
necessity of the state court to make a strained interpreta-
tion of the statute in order to bring petitioners’ conduct
within its ambit. Petitioners’ conviction for trespass rests
on an interpretation which flies in the face of the plmn
words of the statute, which reads:



18

“Any person or persons who shall enter upon or cross
over the land, premises or private property of any
person or persons in this State after having been duly
notified by the owner or his agent not to do so shall be
deemed guilty of a misdemeanor, and on conviction
thereof before some justice of the peace in the county
or city where such trespass may have been committed
be fined by said justice of the peace not less than one,
nor more than one hundred dollars, and shall stand
committed to the jail of county or city until such fine
and costs are paid; provided, however, that the person
or persons so convicted shall have the right to appeal
from the judgment of said justice of the peace to the
circuit court for the county or Criminal Court of Balti-
more where such trespass was committed, at any time
within ten days after such judgment was rendered;
and provided, further, that nothing in this section
shall be construed to include within its provisions the
entry upon or crossing over any land when such
entry or crossing is done under a bona fide claim of
right or ownership of said land, it being the intention
of this section only to prohibit any wanton trespass
upon the private land of others.” (Emphasis added.)

In this case, however, petitioners had entered the restau-
rant and asked to be assigned seats at a table before they
were advised by the hostess, “We have not integrated as
yet” (Tr. 8). They had taken seats and had discussion
about the restaurant’s policy with both the manager and
the owner before the trespass statute was read to them and
they were formally asked to leave. Clearly petitioners’
failure to obey this request does mot bring their action
within the purview of this statute. Under the Court of
Appeals of Maryland’s construction of the law conduct is
reached which the words of the statute do not fairly and



168

19

effectively proscribe, thus depriving petitioners of any
notice that their acts would subject them to criminal liabil-
ity. There is no assertion that petitioners “enter(ed] . ..
after having been notified . . . not to do s0” only that they
remained after being told to leave. In terms of the clear
command of the statute as to entry after notice, this case
would fall within the principle of Thompson v. Loutsville,
362 U. S. 199 as a conviction resting on no evidence of
guilt.

The vice of vagueness is particularly odious where the
right of free speech is put in jeopardy. Conduct involving
free speech can only be prohibited by a statute “narrowly
drawn to define and punish specific conduct as constitute a
clear and present danger to substantial interest of the
state.” Cantwell v. Connecticut, 310 U. S. 296, 307, 308;
Garner v. Louisiana, 368 U. S. 157, 185 (Mr. Justice Harlan
concurring). If the Court of Appeals of Maryland can
affirm the convictions of these petitioners by such a con-
struction they have exacted obedience to a rule or standard
that is so ambiguous and fluid as to be no rule or standard
at all. Champlin Ref. Co. v. Corporation Com. of Oklahoma,
286 U. S. 210. Such a result cannot but have a “poten-
tially inhibiting effect on speech.” Smith v. California,
361 U. S. 147, 151. But when free expression is involved,
the standard of precision is greater; the scope of construc-
tion must, therefore, be less. If this is the case when 8
State Court limits a statute it must a fortiors be the case
when a State Court expands the meaning of the plain
language of a statute. Winters v. New York, 333 U. S.
907, 512.
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CONCLUSION

WrEEREFORE, for the foregoing reasons petitioners pray
that the Petition for Writ of Certiorari be granted.

Respectfully submitted,

Jack GREENBERG
ConsTance Baxker MoTLEY
Derrick A. Bewr, Jr.
MicuaeL MeLTSNER
10 Columbus Circle
New York 19, New York

Juanrra Jacksox MrrcEELL
1239 Druid Hill Avenue
Baltimore 17, Maryland

Tucker R. DEABING
627 N. Aisquith Street
Baltimore 2, Maryland

Attorneys for Petitioners
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IN THE

Supreme Court of the United States

Ocroser TeERM, 1962

No. 167
ROBERT MACK BELL, Er AL,
Petitioners,
V.
STATE OF MARYLAND,
Respondent.

ON PETITION FOR WRIT OF CERTIORARI TO THE
COURT OF APPEALS OF MARYLAND

BRIEF IN OPPOSITION

OPINION BELOW
The opinion of the Court of Appeals of Maryland in this
case, reported as Bell v. State, 227 Md. 302, 176 A. 2d 771,
and the Memorandum Opinion of Judge Byrnes, Criminal
Court of Baltimore City, are fully set forth in the Appendix
to the Petition for Writ of Certiorari.

JURISDICTION

The Petitioners allege that the Supreme Court of the
United States has jurisdiction pursuant to 28 U.S.C. 1257(3).
The Respondent denies that the Supreme Court has juris-
diction over this case.
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QUESTIONS PRESENTED

1. Do the Petitioners present a case of sufficient im-
portance to warrant further review?

2. Does the arrest and conviction, pursuant to a general
State trespass statute, of Negro students protesting racial
segregation who, over the objection of the owner, seated
themselves in the dining area of a privately-owned restau-
rant in a privately-owned building, and who refused to
leave the premises when so ordered by the owner, under
the facts of this case, constitute prohibited State action
within the meaning of the Fourteenth Amendment of the
United States Constitution?

3. Did the arrest and conviction of Petitioners under the
Criminal Trespass Statute in this case deny the Petitioners,
who were engaged in a “sit-in demonstration” in a private
restaurant, the freedom of speech and assembly guaran-
teed by the First and Fourteenth Amendments to the Con-
stitution of the United States?

4. Was the conviction of Petitioners obtained under a
statute so vague as to give no fair warning that their con-
duct was prohibited and so as to constitute a violation of
due process of law secured by the Fourteenth Amend-
ment?

CONSTITUTIONAL PROVISIONS AND STATUTE
INVOLVED
1. Section 1, Fourteenth Amendment to the Constitu-
tion of the United States.

2. First Amendment to the Constitution of the United
States.

3. Section 577, Article 27, Annotated Code of Maryland
(1957 Edition); Chapter 66, Laws of Maryland, 1900.
(See Petition at page 3.)



STATEMENT OF FACTS
The State adopts the Petitioners’ Statement of Facts.

ARGUMENT
1. PETITIONERS HAVE NOT PRESENTED A CASE OF SUFFICIENT
IMPORTANCE TO WARRANT FURTHER REVIEW.

The Petitioners in this case have not presented to the
Supreme Court a case of sufficient magnitude to warrant
further review. The issue in this case as it applies to
Hooper’s Restaurant is no longer significant. Since the
conviction of the Petitioners, the City Council of Baltimore
City has passed an ordinance (Baltimore City Ordinance
No. 1249, June 8, 1962; see Appendix, infra, p. 11) barring
refusal of service in Baltimore restaurants solely on racial
grounds.

Circumstances leading to the conviction of the Petitioners
could not again arise by reason of the above cited ordinance.
The Supreme Court should not grant certiorari in this case,
the issues of which have become purely academic, inas-
much as the Petitioners have achieved by political means
in this community the result sought in the courts. See
United States v. Abrams, 344 U.S. 855; Community Serv-
ices, Inc. v. United States, 342 U.S. 932; Sokol Brothers v.
Commissioner, 340 U.S. 952; Beal v. United States, 340
US. 852; Stern, Denial of Certiorari Despite a Conflict, 66
Harvard Law Review 465 (1953). Furthermore, the Su-
preme Court has had before it on previous occasions cases
involving the constitutional questions presented in this
Petition and the Court in those instances refused to con-
sider the constitutional issues presented here. Boynton
v. Virginia, 364 U.S. 454; Burton v. Wilmington Parking
Authority, 365 U.S. 715; Garner v. Louisiana, 368 U.S. 157,
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Il. THE ARREST AND CONVICTION, PURSUANT TO A GENERAL
STATE TRESPASS STATUTE, OF NEGRO STUDENTS PROTESTING
RACIAL SEGREGATION, WHO OVER THE OBJECTION OF THE
OWNER SEATED THEMSELVES IN THE DINING AREA OF A
PRIVATELY-OWNED RESTAURANT IN A PRIVATELY OWNED
BUILDING, AND WHO REFUSED TO LEAVE THE PREMISES WHEN
SO ORDERED BY THE OWNER, UNDER THE FACTS OF THIS
CASE, DOES NOT CONSTITUTE PROHIBITED STATE ACTION
WITHIN THE MEANING OF THE FOURTEENTH AMENDMENT OF
THE UNITED STATES CONSTITUTION.

The Petitioners argue that the decision below conflicts
with decisions of the Supreme Court which condemn the
use of state power to enforce a ‘state custom” of racial
segregation. There is nothing in the record to support the
bald assertion that there is in the State of Maryland a cus-
tom of racial segregation. There was no such finding of
fact by the trial court. Almost three years ago, a consider-
able period considering the rapid evolution of race rela-
tions, Chief Judge Thomsen of the United States District
Court of Maryland found, as a matter of fact, that in
February of 1960 there was no ‘‘custom, practice, and usage
of segregating the races in restaurants in Maryland.” Slack
v. Atlantic White Tower System, Inc., 181 F. Supp. 124,
126, 127, aff'd Fourth Cir., 284 F. 2d 746. In that decision.
after reviewing facts presented by both sides on the ques-
tion of custom and usage, Chief Judge Thomsen stated:
“Such segregation of the races as persists in restaurants
in Baltimore is not required by any statute or decisional
law of Maryland, nor by any general custom or practice of
segregation in Baltimore City, but is the result of the
business choice of the individual proprietors, catering to
the desires or prejudices of their customers”. Ibid, page
127, 128. Furthermore, in view of the fact that the elected
representatives of the people of Baltimore have passed an
ordinance condemning racial segregation in restaurants
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in the city, it can hardly be said that the action of the court
in finding the Petitioners guilty of trespass in fact was
pursuant to and in support of an entrenched public policy
of racial segregation.

The State action under the facts of this case was not
prejudicial to Petitioners’ constitutional rights. State ac-
tion in Garner v. Louisiana, 368 U.S. 157, was initiated by
the police. Petitioners were denied no rights of property.
Shelley v. Kraemer, 334 U.S. 1. In remaining on the prem-
ises of the restaurant, they had none. A considerable time
elapsed between the hostess’s refusal to seat the Peti-
tioners and their arrest. The record shows that they pushed
past the hostess to obtain seats in the dining area (T. 13).
There was then a long conversation between the leader of
the group and the manager and owner of the restaurant
(T. 33). The Petitioners were requested to leave but re-
fused to do so (T. 26). The Police were summoned. When
they arrived the members of the Negro group were the
only persons remaining in the restaurant (T. 37). The
Trespass Statute was read to the group in the presence
of the police (T. 37). Some of the group left, but the re-
mainder refused (T. 38). Employees of the restaurant
took down names and addresses of those remaining (T. 37).
Since the Police refused to arrest the Petitioners without
a warrant, Mr. Hooper went to the Centrzl Police Station
to obtain warrants (T. 38). The Magistrate called the
leader of the group on the telephone, discussed the situ-
ation and arrangements were made for a trial on the fol-
lowing Monday (T. 38). Warrants were neither served
nor were Petitioners taken into custody (T. 38, 39). It can
hardly be said that Petitioners were victimized by op-
Pressive State action under these circumstances.

The State Trespass Statute under which Petitioners were
convicted is declaratory of the undoubted common law



right of an owner of property to eject any person who
shall enter his private property or remain thereon without
his permission and provides for criminal enforcement
thereof. Bell v. State, 227 Md. 302, 176 A. 2d 771; Williams
v. Howard Johnson’s Restaurant, 268 F. 2d 845. The right
of a person to protect his property, including business
property, necessarily includes the right to eject persons
trespassing thereon. At common law the occupant of any
house, store, or other building has the legal right to con-
trol and permit whom he pleases to enter and remain there
and he also has the right to expel from the room or build-
ing anyone who abuses the privilege which has been given
him. Therefore, while the entry by a person on the prem-
ises of another may be lawful by reason of an implied in-
vitation, his failure to depart at the request of the owner
will make him a trespasser and will justify the owner in
using reasonable force to eject him. 4 Am. Jur., Assault
and Battery, Section 76, page 167, American Law Institute,
Restatement, Torts, Section 77; cases collected in 9 A.LR.
379, “Right to Eject Customers from Store;” Martin v.
Struthers, 319 U.S. 141.

To prohibit the State through its inherent police power
and its law enforcement officials to assist the owner of
private property to forcibly eject trespassers (i.e, persons
unlawfully remaining on the private premises) would sub-
ject the owner to the onus of employing his own means
to achieve this purpose should he wish to do so. The vio-
lence which could result in some parts of the country is
hardly a desirable social solution in these racial rights
controversies. The conduct of the parties in this Maryland
case was unusual and, we submit, exemplary.

The Petitioners contend that a restaurant, such as
Hooper's, is so “affected with the public interest” that its
right to choose its clientele, however discriminatory, can-



7

not be enforced when such discrimination is based upon
race alone (Petition, page 13). In support of this proposi-
tion Petitioners have cited no cases involving restaurants.
Garner v. Louisiana, 368 U.S. 157, involving a department
store lunch counter, was decided on other grounds. Munn
v. Illinois, 94 U.S. 113, involves rate regulation of a public
utility and is not germane to restaurants. In fact, the Su-
preme Court has refused to hold that where a privately-
owned restaurant is involved, in the absence of the general
taxpaying public’s ownership of the facilities, or inter-
state commerce, that the Supreme Court will extend Fed-
eral protection against racial discrimination on the basis
of the Fourteenth Amendment. Burton v. Wilmington
Parking Authority, 365 U.S. 715; Boynton v. Virginia, 364
US. 454.

Petitioners have cited the case of Shelley v. Kraemer,
supra, in support of the Petition. That case, however, in-
volved unwarranted restraint upon the alienation and use
of real property solely on the basis of race. The facts in
the instant case do not involve the denial to the Petitioners
of any rights of property and, therefore, these cases are
not in conflict.

m.

THERE 1S NO CONFLICT BETWEEN THIS CASE AND DECISIONS
OF THE SUPREME COURT SECURING THE RIGHT OF FREEDOM
OF SPEECH AND ASSEMBLY UNDER THE FIRST AND FOUR-
TEENTH AMENDMENTS OF THE CONSTITUTION.

Petitioners have cited no case that extends Federal pro-
tection of freedom of speech and assembly to an unpriv-
ileged demonstration in the interior of a privately-owned
restaurant on privately-owned property. The Supreme
Court has not gone that far. The picketing cases cited by
Petitioners involve the special field of labor relations, which
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is necessarily concerned with the rights of individual em-
ployees who have, depending on the circumstances, an
implied license to demonstrate as a part of bargaining
activities on the private premises of the employer by reason
of their contract of employrnent. There is no such relation-
ship between the Petitioners and the owners of this restau-
rant. Marsh v. Alabama, 326 U.S. 501, involves religious
solicitation on the streets of a company town, which can
hardly be considered analogous; nor should the court be
impressed with the analogy of picketing in the Pennsyl-
vania Railroad Station in New York City, hardly a quiet
dining room. People v. Barisi, 86 N.Y.S. 2d 277.

In Martin v. Struthers, supra, at page 147, Mr. Justice
Black stated as follows:

“Freedom to distribute information to every citizen
wherever he desires to receive it is so clearly vital to
the preservation of a free society that, putting aside
reasonable police and health regulations of time and
manner of distribution, it must be fully preserved.
The dangers of distribution can so easily be controlled
by traditional legal methods, leaving to each house-
holder the full right to decide whether he will receive
strangers as visitors, that stringent prohibition can
serve no purpose but that forbidden by the Constitu-
tion, the naked restriction of the dissemination of ideas.

“Traditionally the American law punishes persons
who enter onto the property of another after having
been warned by the owner to keep off. General tres-
pass after warning statutes exist in at least twenty
states, while similar statutes of narrower scope are
on the books of at least twelve states more. We know
of no state which, as does the Struthers ordinance in
effect. makes a person a criminal trespasser if he enters
the property of another for an innocent purpose with-
out an explicit command from the owners to stay
away.” (Emphasis supplied.) -



Applying this dicta to the facts of this case, the record
indicates that the restaurant owner was not only fully
apprised of Petitioners message as evidenced by their
actions as well as words, but that he indicated that he
wished them to leave. Furthermore, by the time the police
had arrived, there were no more customers present in the
dining room and pickets were parading outside of the
restaurant. Under these circumstances it can hardly be
said that Petitioners’ rights of expression were violated by
their trespass conviction. In addition, according to the
testimony of their leader, Petitioners expected to be ar-
rested, and the trial court could well have found under
these circumstances that their arrest was a part of their
expression of their cause and enhanced the publicity given
thereto (T. 46, 48, 55, 56).

“Q. Now, Mr. Quarles, you remained even though
you knew you were going to be arrested? A. Yes, sir.

“Q. Is that part of your technique in these demon-
strations? A. Yes, sir” (T. 55, 56).

For the foregoing reasons, it is submitted that neither
does the Maryland Court of Appeals’ decision conflict with
decisions of the Supreme Court securing the right of free-
dom of expression, nor was the Maryland Court in error in
affirming Petitioners’ conviction on this ground.

Iv.

THE DECISION BELOW DOES NOT CONFLICT WITH DECISIONS
OF THIS COURT BARRING CONVICTIONS UNDER CRIMINAL
STATUTES WHICH GIVE NO FAIR WARNING THAT PETITIONERS’
CONDUCT WAS PROHIBITED.

The point is raised for the first time in the petitions and
was neither raised in the trial court nor in the Maryland
Court of Appeals. According to the transcript, inter alia,
the leader of the Petitioners, Quarles, fully understood the
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meaning of the trespass statute and recognized that Peti-
tioners were to be arrested if they remained in the restau-
rant after being told to leave and having the Trespass
Statute read to them (T. 53, 54, 55, 56, 58).

The statute under which Petitioners were convicted is
a general trespass statute, of the type referred to in Martin
v. Struthers, supra, as being on the books of at least twenty
states, while similar statutes of narrower scope are on the
books of at least twelve more. See n. 10, at page 147,
Martin v. Struthers, 319 U.S. 141. The statute was enacted
in 1900, and has never been found to be so vague and
indefinite as to fail to apprise a violator of prohibited acts
thereunder.

CONCLUSION
WHEREFORE, for the foregoing reasons, the State of Mary-
land respectfully submits that the Petition for Writ of
Certiorari should be denied.

Respectfuilly submitted,

THoMAs B. FINaN,
Attorney General,

LorinG E. HAWEs,

Assistant Attorney General,
10 Light Street,
Baltimore 2, Md.,

For Respondent.
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October Term, 1963
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No. 9
Cranrrxs F. Bare, et al.,

Petitioners,

e

Crry or CorLumsia.
——
No. 10
Smon Boure and Tavmance J. Nmaw,

Petitioners,

— —

Crry or CoLumBia.

e
No. 12

Rosesr Mack Brwi, et al,
Petitioners,

¥ —

MagyYLAND.

ON WRITS OF CERTIORARI TO THE SUPREME COURT OF THR
S8TATE OF BOUTH CABROLINA AND THE COURT OF APPEALS
OF THE STATE OF MARYLAND

.

BRIEF FOR PETITIONERS

Opinions Below

1. Barr v. Columbta. The opinion of the Supreme Court
of South Carolina (R. Barr 53) is reported at 239 8. C.
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395, 123 S. E. 2d 521 (Dec. 14, 1961). The opinion of the
Richland County Court, April 28, 1961, is unreported (R.
Barr 46). The oral opinion of the Columbia Recorder's
Court, March 30, 1960, is unreported (R. Barr 41).

2. Bouie v. Columbia. The opinion of the Supreme
Court of South Carolina (R. Bouie 64) is reported at 239
S. C. 570, 124 S. E. 2d 332 (Feb. 13, 1962). The opinion
of the Richland County Court, April 28, 1961, is unre.
ported (R. Bouie 57). The oral opinion of the Columbia
Recorder’s Court, March 25, 1960, is unreported (R. Bouie
50).

3. Bell v. Maryland. The opinion of the Court of Ap-
peals of Maryland (R. Bell 10) is reported at 227 Md.
302, 176 A. 2d 771 (Jan. 9, 1962). The Memorandum Opin-
ion of the Criminal Court of Baltimore, March 24, 1961,
is unreported (R. Bell 6).

Jurisdiction
1. Barr v. Columbia. The final judgment of the Seu-
preme Court of South Carolina, which is the order deny-
ing rehearing, was entered January 8, 1962 (R. Barr 59).

The petition for certiorari was filed April 7, 1962, and
granted June 10, 1963 (R. Barr 63).

2. Bouie v. Columbia. The final judgment of the Su-
preme Court of South Carolina, which is the order deny-
ing rehearing, was entered March 7, 1962 (R. Bouie 69).
The petition for certiorari was filed June 5, 1962, and
granted June 10, 1963 (R. Bouie 73).

3. Bell v. Maryland. The judgment of the Supreme
Court of Maryland was entered January 9, 1962 (R. Bell
12). On April 6, 1962, Mr. Justice Black extended the
time for filing a petition for writ of certiorari to and in-
cloding June 8, 1962 (R. Bell 62). The petition was filed
on that date and was granted June 10, 1963 (R. Bell 62).
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The jurisdiction of this Court in each of these cases
is invoked pursuant to 28 U. S. Code §1267(3), petitioners
having asserted below and here the denial of rights, privi-
leges and immunities secured by the Fourteenth Amend-
ment to the Constitution of the United States.

Statutory and Constitutional Provisions Involved

I Each of these cases involves Section 1 of the Four-
teenth Amendment to the Constitution of the United States.

II. Statutes:

A. Barr v. Columbia—petitioners were convicted under
the following statutes:

1. Code of Laws of South Carolina, 1952, Section 16-386,
as amended:

§16-386. Entry on lands of anmother after notice—
prohibiting same.—Every entry upon the lands of an-
other where any horse, mule, cow, hog or any other
livestock is pastured, or any other lands of another,
after notice from the owner or tenant prohibiting such
entry, shall be a misdemeanor and be punished by a
fine not to exceed one hundred dollars, or by imprison-
ment with hard labor on the public works of the county
for not exceeding thirty days. When any owner or
tenant of any lands shall post a notice in four con-
spicuous places on the borders of such land prohibiting
entry thereon, a proof of the posting shall be deemed
and taken as notice conclusive against the person mak-
ing entry, as aforesaid, for the purpose of trespassing.

2. Code of Laws of South Carolina, 1952, Section 15-909:;

§15-909. Disorderly conduct, etc—The mayor or
intendant and any alderman, councilman or warden
of any city or town in this State may, in person,
arrest, or may authorize and require any marshal or
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constable especially appointed for that purpose to ar-
rest, any person who, within the corporate limits of
such city or town, may be engaged in a breach of the
peace, any riotous or disorderly conduct, open ob-
scenity, public drunkenness or any other conduct
grossly indecent or dangerous to the citizens of such
city or town or any of them. Upon conviction before
the mayor or intendant or city or town council, such
person may be committed to the guardhouse which
the mayor or intendant or city or town council is au-
thorized to establish or to the county jail or to the
county chain gang for a term not exceeding thirty days
and if such conviction be for disorderly conduct such
person may also be fined not exceeding one hundred
dollars, provided, that this section shall not be con-
strued to prevent trial by jury.

B. Boute v. Columbia—petitioners were convicted under
Code of Laws of South Carolina, 1952, Section 16-386, as
amended, quoted supra.

C. Bell v. Maryland—petitioners were convicted under
Annotated Code of the Public General Laws of Maryland,
1957, Article 27, {577, appearing at Volume 3, p. 234:

Any person or persons who shall enter upon or
cross over the land, premises or private property of
any person or persons in this State after having been
duly notified by the owner or his agent not to do so
shall be deemed guilty of a misdemeanor, and on con-
viction thereof before some justice of the peace in the
county or city where such trespass may have been
committed be fined by said justice of the peace not
less than one, nor more than one hundred dollars, and
shall stand committed to the jail of the county or city
until such fine and costs are paid; provided, however,
that the person or persons so convicted shall have the



right to appeal from the judgment of said justice of
the peace to the circuit court for the county or city
or Criminal Court of Baltimore where such trespass
was committed, at any time within ten days after such
judgment was rendered; and, provided, further, that
nothing in this section shall be construed to include
within its provisions the entry upon or crossing over
any land when such entry or crossing is done under
a bona fide claim or right or ownership of said land,
it being the intention of this section only to prohibit
any wanton trespass upon the private land of others.

Questions Presented

L

Were petitioners’ rights under the Fourteenth Amend-
ment violated by conviction of crimes for having remained
in luncheonette or restaurant seats in disregard of the pro-
prietors’ racially discriminatory orders that they leave,
where the states have used their judicial machinery to en-
force racial diserimination, where the discrimination was
caused at least in part by a segregation custom substan-
tially supported by state laws, and where the states’ re-
gimes of laws have failed to protect petitioners’ claim to
equality by subordinating it to a narrow and technical
claim of property right to racially discriminate in places
of public accommodation?

I

Were petitioners denied due process under the Four-
teenth Amendment in that their convictions under S. C.
Code §16-386 and Md. Code Art. 27, §577 were either based
upon no evidence or the laws as applied failed to furnish
any fair warning as to the conduct prohibited?
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A. Were petitioners in Barr v. Columbia deprived of
rights under the Fourteenth Amendment where, in addi-
tion to the other measures of state involvement mentioned
above, the racial discrimination against them was the
product of police collaboration in “requesting” that the
proprietor ask them to leave the lunch counter?

B. Were petitioners in Barr v. Columbia denied due
process by their convictions for breach of the peace where
either the convictions were based upon no evidence or the
law as applied failed to furnish any fair warning as to the
conduct prohibited?

Statement
1. Barrv. Columbia

Petitioners, five Negro college students, were convicted
of the crimes of entry on lands of another after notice pro-
hibiting such entry (8. C. Code §16-386) and breach of the
peace (S. C. Code §15-909) in the Recorder’s Court of
Columbisa, South Carolina, at a non-jury trial held March
30, 1960 (R. Barr 53).

Four witnesses testified at the trial. The City’s witnesses
were Carl Stokes, a State Law Enforcement Division
(SLED) officer, and John Terry, co-owner and manager of
the Taylor Street Pharmacy in Columbia where petitioners
were arrested. The City's witnesses gave the following
version of what happened on March 15, 1960, leading to
the arrests.

Mr. Stokes, and two local officers were ordered to go to
the Taylor Street Pharmacy, and they arrived there at
about 10:30 A.M. (R. Barr 2-3) ; the police had information
that a “sit-down demonstration” was to occur there (id., 3,
6). The manager Terry had been alerted by the police on
the previous day that a demonstration was planned for

N,
N
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12:35 A M. (sd., 20-21). At about that hour the petitioners
entered the store (t¢d., 3). When they entered a conple of
them stopped at the card counter (id., 3, 7), then all pro-
ceeded to the lunch counter in the rear and took seats—
four at one counter and one at another (id., 3). Stokes and
the co-owner Terry followed them to the rear, and when
they sat down Terry stated to the group that “he wasn’t
going to serve them, that they would have to leave” (id., 4,
17) ; petitioners did not respond to this (id., 17). (It is clear
that Mr. Terry said nothing to them before they sat down
(¢d., 12)). Several white customers seated at the counter
continued to sit; it was said that one white lady “jumped
up, or stood up” (id., 12). After Terry’s statement, SLED
agent Stokes said he “requested that Mr. Terry go to each
individual and ask him to leave, in my presence, and he
went to each one and asked him to leave, that he wasn't
going to serve them,” and he added that “each one turned
and looked at him but they never said anything” (id., 4).
At this point agent Stokes said that petitioner Carter got
up and “asked Mr. Terry if he could ask him & question”;
Mr. Terry said that he had no comment to make, that they
would have to leave” (1d., 4). Stokes said that when Carter
stood up the other petitioners did, but then Carter “mo-
tioned for them to sit back down and they sat back down
and sat there” (¢d., 4). After “several minutes,” Stokes
said he told them that he was a State officer and “they
had been asked to leave and they didn’t so they were under
arrest” (id., 4-5). Petitioners then followed the officers out
of the store and were taken to police headquarters.

Mr. Terry’s version was substantially the same as Agent
Stokes’ (td., 17). He testified that the store's policy was
not to serve Negroes at the lunch department (id., 17);
but that he catered to the public generally irrespective of
race in the front of the store, i.e., all areas except the lunch
counter; and that he had “quite large numbers” of Negroes
trading in the store (id., 18-19). He said Negroes can come

Ly
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into the luncheonette to receive “food service to go” (id.,
19). Terry said that he had a sign in the luncheonette say-
ing that he “can refuse service to anyone” (id., 20); there
was no mention of any sign explicitly barring Negroes.
Terry acknowledged that the store was advertised as a
complete department store, and volunteered that “we have
two City licenses . . . the luncheonette is one and the front
area is another” (id., 18).

When asked if he asked the police to arrest petitioners
when they ignored his direction to leave, Terry said, “We
[the police and himself] had a previous agreement to that
effect, that if they did not leave, they would be placed under
arrest for trespassing” (1d., 23), and later:

Q. Was it your idea to have these defendants ar-
rested, or was it the idea of the police department?

A. T'll put it that it was the both of us’ idea, that
if they were requested to leave and failed to leave,
and given time to leave, that they would be arrested
(sd., 24).

Stokes testified that before petitioners arrived Terry had
told him “that if they came, he wasn't going to serve them”
(¢d., 9). Terry acknowledged that petitioners did not in-
terfere with anyone in the store, were generally orderly,
were neatly dressed, and that their appearance was gen-
erally that of any other customer except for their color
(¢d., 22). He agreed that his only reason for not serving
them was the fact that they sat down and the fact that they
were Negroes (id., 23); and expressed the view that their
sitting down “created a disturbance” and that “everyone
was on pins and needles, more or less, for fear it could
possibly lead to violence” (id., 24). Mr. Stokes said that
his purpose in being there was to prevent violence; that
none occurred; and that “the only incident that I figured
violence might come from was when they sat down and
the customers stood up, and I didn't know what was going
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to come off. I couldn’t read their minds or anyone else’s
in fact” (id., 13).

The account of the events given by petitioners David
Carter (id., 27-30) and Richard M. Counts (id., 31-37) radi-
cally contradicted the City's witnesses on numerous points;
some are indicated below.’ Messrs. Carter and Counts both
stated that they thought they had a right to be there, and
that they wanted to be served (id., 25, 28, 31, 37). On
cross-examination Mr. Carter said: “I did not go with the
idea of being arrested, but I had been promised that I
would have equal protection in that store or any other
store” (id., 28). Carter’s explanation of this was cut off
by the Court sustaining the prosecutor’s objection of “hear-
say”; on cross (R. Barr 28):

Q. Who promised you that?

A. The City Manager. There were five of us went
down to City Hall.

Q. He promised you?

A. Listen to me now. Five of us went to the City
Hall one day to see the Mayor. The Mayor was not in.
We then talked with the City Manager, who was very
polite to us. He said to us: “Gentlemen, further dem-
onstrations will not be tolerated.” We said: “Mr.
McNayr, what would you do to stop such demonstra-
tions1” He said to us: “If you are going to go down,
I don’t object to nobody—.” (Emphasis supplied.)

!For example, both Messrs. Carter and Counts denied that
Terry asked them to leave (R. Barr 29, 35) ; both said that another
store employee—possibly the luncheonette manager—spoke to them
and said as Carter recalled it, “You might as well leave because
I ain’t going to serve you” (R. Barr 26, 34). Carter said that
he stood up, tried to ask the luncheonette manager a question,
but Terry said, “No, don’t answer him”; thst Counts also stood
up; that he motioned to the other three petitioners and told
them to sit until someone asked them to leave; and that he hed
turned to walk away when he was stopped by a deputy (R. Barr
26). Counts also said he stood up and walked to the exit, and
%::ratgt)s deputy sheriff told him that he was under arrest (R.
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Mr. Sholenberger: This is all hearsay, your
Honor.

The Court: I'm going to strike that out. You see,
you have to answer counsel’s questions.

A. I'm answering his questions—

The Court: We don’t want any speech here. We're
not going to tolerate any great big speech.

Mr. Jenkins: Your Honor, I want the record to
show that counsel opened the door for this type of
testimony.

The Court: He didn’t open the door for any hear-
say testimony. I'm going to rule hearsay testimony
out, definitely. I rule it ont right now. Ask him the
questions.

At the conclusion of the trial the Court found petitioners
guilty as charged, and sentenced them to pay $100 on each
charge, or serve 30 days in jail on each charge, provided
that $24.50 was suspended on each charge (id., 1). Before
and after the verdict petitioners made motions objecting
that the convictions would, and did, violate their rights un-
der the due process and equal protection clauses of the
Fourteenth Amendment (¢d., 38-40; 42-45). The convic-
tions were affirmed by the Richland County Court and the
Supreme Court of South Carolina (id., 46, 53).

2. Bouse v. Columbia

Petitioners Bouie and Neal, Negro college students, were
convicted of the crime of entry on the lands of another
after notice prohibiting the same (8. C. Code §16-386; R.
Bounie 65). (They were charged, but not convicted of breach
of the peace. Bouie’s conviction for resisting arrest was
reversed on appeal.) The trials were held March 25, 1960,
in the Recorder’s Court of the City of Columbia, South
Carolina, without a jury. The State called two witnesses,
Shep A. Griffith, Assistant Chief of Police in Columbis,
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who made the arrests, and an officer who examined peti-
tioners’ possessions at the police station. Petitioners called
Dr. Guy Malone, manager of Eckerd’s Drug Store in Colum-
bia, where they were arrested. Both also testified in their
own defense.

Eckerd’s Drug Store in Columbia is a rather large store,
with numerous departments including a luncheonette area;
it is a part of a chain of similar establishments located in
different southern states (R. Bouie 24). The manager
Malone testified that the general public, including Negroes,
is invited to do business at Eckerd’s, except that Negroes
are not served at the lunch counter department which is
for whites only (id.).?

Petitioners entered Eckerd’s around 11:05 A.M. on March
14, 1960, went to the rear lunch area and sat in the first
booth (R. Bouie 25, 28, 29). They had books, and sat
reading them for about fifteen minutes, during which no
store employee approached them to take their order, be-
cause as Dr. Malone put it, “we didn’t want to serve them.”
While acknowledging Eckerd’s policy of not serviug
Negroes at the lunch area, Dr. Malone denied that he re-
fused to serve them because they were Negroes; this is
perhaps explainable by Malone’s subsequent statement
that he “didn’t do anything” (id., 25-26)," and thus never

? There was no evidence of & sign announcing this policy in the
store. The City's witnesses did not mention it, but Neal testified
that after he and Bouie took seats a salesman came up with a
“No Trespassing” sign on a chain in his hands and put it up
{R. Bouie 29).

3 The testimony (R. Bouie 25-26) was:
“Q. Did anyone seek to take the orders of these young men?
. No, they did not.
Why did they not do so?
. Because we didn’t want to serve them.
Why did you not want to serve them?t
I don’t think | have to answer that.
lh)lid you refuse to serve them because they were Negroest
0.

porOrO>
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affirmatively told them he wouldn’t serve them. Dr. Malone
did call the City police and ask that these young men be
removed (sd., 26).

Assistant Chief of Police Griffith and a police detective
responded to a call that there was “some disturbance” at
Eckerd’s (i1d., 3). In Griffith’s words (id., 34):

A. Well, Detective Slatterer and I went there as s
call to Headquarters that there was some disturbance
in Eckerd’s Drug Store. When we arrived, Mr. Malone,
who 18 the Manager, went back to the booth. He met us
about halfway up the store and he went back to a booth
with the two defendants Neal and the other boy, Bouie,
and he said: “Now, you have served your purpose and
1 want you out, because we aren’t going to serve you”
and they sat there just ignoring him, so to speak, kept
reading or looking down at something, whether they
were reading or not, and he said: “I'm asking vou the
second time to get on out.” That was in my presence,
so then I told them both that the Manager wanted them
out and they should go on out, and this boy on the other
side there, Bouie, said: “For what?” I said: “Because
it's & breach of the peace and I'm telling you the second
time to go on ocut.” He said: “Well, T seked you for
what?” So at that time I reached and got him by the

Q. You did say, however, that Eckerd’s has the pol:cy of
not serving Negroes in the lunch counter section?

A. I would say that all stores do the same thing.

Q. We're speaking specifically of Eckerd’st

A. Yes

Q. Did you or any of your employees, Mr. Malone, approach
these gqefendum and take their order for food?

A. No.

The Court: He testified to that awhile ago.
Q. What, if anything, did you do?

A. 1didn't do anything.

Q. gid any of your employees do anything?
A. No”
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arm. Neal here had started to make an effort to get up
but the other boy had not, and I had to pull him up
out of the seat, 80 I stood them up and made a pre-
liminary frisk, which we usually do to see if they had
any weapons on them and I found none. Then I caught
him in the belt, his belt and his breeches.

Chief Griffith said that when he arrived the only reason
Malone gave for calling him was: “He said there were
two colored boys back there in the seat and refused to
move, ves sir” (id., 5); he made clear that when he ar-
rived the petitioners were just sitting in the booth reading
(¢d., 8). The Chief said that there were no other persons
seated in the food area when he arrived (i¢d., 11); but there
was a group of people “standing there completely idle,
watching” (id., 10). Chief Griffith declined to say how much
time elapsed after his second request to Bouie to leave
before he lifted him out of the seat except that it was
“enough time for him to get up” (id., 13).

The Chief described Eckerd’s as “a public place,” gen-
erally patronized by the public (id., 16-17), and expressed
no doubt as to why he was called to arrest petitioners. On
cross he was asked if this was “because they were Negroes
who were asking for food service in the food department in
Eckerd's Drug Store, aud the manager was directing them
out because they were Negroes?” and he responded: “Why,
certainly, I would think that would be the case” (id., 17).

Petitioners were sentenced to pay fines of $100 or serve
thirty days in jail, $24.50 being suspended (id., 1).

Petitioners made motions raising Fourteenth Amendment
due process and equal protection objections at the end of
the State’s case, at the close of the trial, and after the trial
(4d., 20, 49-50, 51-57). On appeal the convictions under
8. C. Code §16-386 were affirmed by the Richland County
Court and the State Supreme Court (id., 57, 64).
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3. Bellv. Maryland

Petitioners, twelve Negro students, were charged and
convicted of violating Article 27, §577 of the Maryland
Code, as a result of their participation in a “sit-in” demon-
stration in & Baltimore, Maryland restaurant on June 17,
1960. Petitioners were indicted by the Baltimore City grand
jury, in a two-count indictment dated July 12, 1960 (R. Bell
14.15). They were found not guilty on count two, and
guilty on count one (tid., 9), which charged that the twelve
petitioners:

. . . on the seventeenth day of June, in the year of our
Lord nineteen hundred and sixty, at the City aforesaid,
unlawfully did enter upon and cross over the land,
premises and private property of a certain corporation
in this State, to wit, Hooper Food Co., Inc., a corpora-
tion, after having been duly notified by Albert Warfel,
who was then and there the servant and agent for
Hooper Food Co., Inc., a corporation, not to do so;
contrary to the form of the Act of Assembly in such
case made and provided, and against the peace, gov.
ernment and dignity of the State (id., 14).

At the trial, held in the Criminal Court of Baltimore
without a jury on November 10, 1960, the following evi-
dence was presented. On Friday, June 17, 1960, at abont
4:15 or 4:20 P.M,, a group of 15 or 18 Negro students,
including petitioners, entered the lobby of Hooper’s Res-
taurant (id., 23). They were met at the topmost of four
stairs leading from the lobby to the dining room by Miss
Dunlap, the hostess (tbid.). When one asked to be seated,
Miss Dunlap said, “I'm sorry, but we haven’t integrated
as yet” (tbid.). The restaurant manager, Albert Warfel,
came to where Miss Dunlap was standing and began to
talk to one of the petitioners, John Quarles (id., 24, 27).
Warfel said:
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. . . It has been stated, it had been stated to me
company policy, we’re not, we have not integrated
the restaurant. I so notified— First I asked the
leader of the group, which I wanted to get it cen-
tralized. I spoke to him [Quarles]. I told him the
company policy (¢d., 27).

Warfel continued:

“Well, while in the process of translating the com-
pany policy, the group broke. They brushed by us
and sat at various tables in the restaurant. After
they were seated they proceeded to hedgehop” [spread
out to various tables] (id., 27-28).

Mr. Hooper, owner of the corporation operating the es-
tablishment, arrived at this point and instructed Warfel
to summon the police (id., 28). Police Sgt. Samer and
Lt. Redding were in the area and were called over by
Warfel; when they went inside they found the group of
colored people, including petitioners sitting around at dif-
ferent tables (id., 38-39). Warfel read Article 27, §577 of
the Maryland Code to the petitioners, and then requested
that they leave (id., 39). Some of the group had apparently
not entered the upstairs dining room, but had gone into
the downstairs grill area (id., 43, 52). Sgt. Sauer said
that “After reading the ordinance upstairs we went down
to the basement restaurant which is more or less of a
cafeteria arrangement and the same thing followed down
there (id., 39). At this point some of the Negroes left
and the others’ names were taken dowm (id., 39, 29);
Hooper went to a magistrate’s office and secured warrants
for those who remained. Petitioners were not placed in
custody—it was arranged by phone that they would ap-
pear in court on the following Monday (id., 39-40). When
Sgt. Sauer returned they had left the restaurant (id., 40).

Mr. Warfel made it clear that the petitioners were re-
fused service solely on the basis of their color (id., 30).
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Mr. Hooper said he was aware of the aim of the demon-
stration as other such demonstrations had occurred in his
restaurant (id., 32); that he was “in sympathy” with the
demonstrators’ “objectives” but disapproved their methods
(4d., 32-33); and that he told Mr. Quarles that he “felt
personally that it was an insult to human dignity” and he
sympathized but that “customers govern my policy” (id.,
37).

Mr. Quarles also testified as to this conversation, in-
cluding Hooper’s statement that his policy was as it was
because his “customers don’t want to eat with Negroes,”
and his explanation to Hooper that “we were there to be
served and also to let his customers become aware of the
problem of segregation in Baltimore City,” and that “we
were not there to interrupt his business and we were not
there to distort or destroy his business. We were simply
there seeking service as humans and also as citizens of
the United States of America” (id., 43-44).

Defendants filed a motion raising Fourteenth Amend-
ment due process and equal protection objections includ-
ing free speech and association, and racial discrimination
claims, during and after the trial (id., 4-5, 41, 60). Their
constitutional defenses were rejected by the trial court
and on appeal. The trial court’s opinion was rendered on
March 24, 1961 (sd., 6), and petitioners were sentenced
on that day to fines of ten dollars, which were suspended,
because of the Court’s views that “these people are not
law-breaking people; . . . their action was one of principle
rather than any intentional attempt to violate the law,”
and “they did not intend to deliberately violate the law
but were seeking to establish a principle” (id., 9-10). The
Maryland Court of Appeals affirmed, rejecting petitioners’
constitutional arguments by citing its decisions in Drews
v. State, 224 Md. 186, 167 A. 2d 341 (1961), and Gniffin &
Green v. State, 225 Md. 422, 171 A. 2d 717 (1961) (id., 10-
12).

o
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Summary of Argument
L

Petitioners’ convictions enforce racial discrimination in
violation of the Fourteenth Amendment. The records
clearly show racial discrimination. The states are consti-
tationally responsible for the discriminations under three
related theories urged by petitioners. First, the use of
state judicial machinery to convict petitioners of a crime
is a use of state power in the Fourteenth Amendment sense.
Shelley v. Kraemer, 334 U. 8. 1, is applicable, and cannot
properly be distinguished. Second, state action is involved
because the acts of discrimination were causally related,
at least in part, to a segregation custom which law has
substantially supported. State action is causally traceable
into the discrimination; all the evidence tends to show this.
The States have not shown the contrary, and the burden of
proving otherwise should rest on them in the circumstances
of the cases. Finally, state power is involved to a significant
degree in that the states’ regimes of laws fail to furnish
protection to petitioners by subordinating their claimed
right to equality to a narrow and technical property claim.
The states’ role is not nentral ; they have preferred the dis-
criminator’s insubstantial property claim to the petitioners’
claim of equality. The Fourteenth Amendment overrides
this state choice, for equal protection of the laws requires
the states to protect the claim of equality in such circum-
stances. A part of the holding in the Civil Rights Cases,
109 U. 8. 3, should be discarded ; the holding that the Four-
teenth Amendment applies only where government is in-
volved is not challenged.

The theories of “state action” urged above may rationally
be limited in their incidence by an interpretation of the
substantive meaning of the equal protection clause, which
recognizes other constitutional demands. Thus, the personal
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and private life of individuals need not be subjected to
Fourteenth Amendment norms. Petitioners do not urge that
no state action is needed under the Fourteenth Amendment,
but rather, that because it is usually present a substantive
rule applying the equal protection clause to the “public life”
of the community is needed to do some of the work that
the state action concept is wanted for but cannot do.

IL

The convictions under S. C. Code §16-386 and Md. Code
Art. 27, §577, deny due process because there was no evi-
dence of the conduct proscribed, or else the laws as applied
fail to furnish fair warning. Both statutes provide against
entry after notice not to do so; these records clearly show
petitioners were arrested for failures to leave premises
they were already on following demands to leave. Only a
fiat of comstruction could apply these laws to petitioners’
acts.

oL

Additional grounds require reversal in Barr v. Columbia.
First, the records show police involvement in “working
with” the proprietor to effect the discrimination against
petitioners ; the policeman even “requested” the store man-
ager to ask petitioners to leave, This is an active uge of
state machinery, power, and influence in support of and
initiation of discrimination. Cf. Lombard v. Louisiana, 373
U. S. 267, and Peterson v. Greenville, 373 U. S. 244.

In addition to the grounds stated above, the breach of the
peace convictions may be reversed on the ground that there
was either no evidence of guiit or South Carolina’s crime
breach of the peace is 8o indefinite as to violate the rule
of Edwards v. South Carolina, 372 U. S. 229, and other
similar cases.
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ARGUMENT
L

Petitioners’ Convictions Enforce Racial Discrimina-
tion in Violation of the Fourteenth Amendment to the
Constitution of the United States.

A. The convictions enforced racial discrimination
against petitioners,

Indisputably, petitioners’ convictions in each of these
cases (including the breach of the peace convictions in
Barr) rest upon and constitute racial discriminations
against them. In each case petitioners are Negro students
who sat at food service counters and tables insisting upon
service which was refused pursuant to the establishments’
racially exclusionary policies.

In the Bell case petitioners took seats at tables in
Hooper’s Restaurant on June 17, 1960. Hooper’s main-
tained a policy of excluding Negroes (R. Bell 29). The
restanrant manager, Albert Warfel, whose direction peti-
tioners were charged with disobeying (R. Bell 3), directly
acknowledged that they “were refused service solely on
the basis of their color” (R. Bell 30), and “for no other
reason” (id.). Indeed, it was stipulated that petitioners
“refused to leave at that time after being refused service
because of their race . . .” (R. Bell 40).

In the Barr case petitioners took seats at a lunch counter
in the Taylor Street Pharmacy on March 16, 1960, and
were refused service and ordered to leave because they were
Negroes (R. Barr 23). It was the policy of the Taylor
Street Pharmacy not to serve Negroes in the lunch depart-
ment (R. Barr 17).
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In the Bouse case petitioners sat in & luncheonette booth
at Eckerd’s Drug Store on March 14, 1960. Eckerd’s wel-
comed Negroes as customers in all its departments except
the lunch counter which, by the management’s policy, was
“closed to members of the Negro public” (R. Bouie 24).
The manager, Mr. Malone, acknowledged this policy of not
serving Negroes and said that no employee took petitioners’
food orders “because we didn’t want to serve them” (R.
Bouie 26). Strangely, at one point Malone refused to an-
swer “why” he did not want to serve them and denied that
he “refused” them service because they were Negroes (R.
Bouie 26). This is on its face interpretable as an assertion
that he did not expressly “refuse” service; he immediately
afterwards said “I didn’t do anything” (1d.). Other things
in the record amply confirm that the exclusion was purely
racial. The policy of not serving Negroes was expressly
admitted (R. Bouie 24); nothing in the record about peti-
tioners’ conduct, dress, demeanor, or anything else evern
suggests any nonracial basis for the exclusion; the arrest-
ing officer readily acknowledged that race was the reason
the manager called him and ordered petitioners from the
store:

Q. Chief, isn’t it a fact that the only reason you were
called in from the Police Department to arrest these
two persons, was because they were Negroes who were
asking for service in the food department in Eckerd’s
drug store, and the manager was directing them out
because they were Negroes?! Isn't that correct!?

A. Why certainly, I would think that would be the
case (R. Bouie 17).

The arresting officer said that the only reason Malone gave

for calling him was that “there were two colored boys back
there in the seat and refused to move . . .” (RB. Bouie ).
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The several South Carolina courts proceeded to decide the
case on express or implied assumptions that race was the
basis for the exclusion,* and, indeed, the arguments made
in the State’s Brief In Opposition to Certiorari In Bouse
seem to rest on the same premise.

Clearly, then, all three of these cases involve discrimina-
tion based on color, “simply that and nothing more”
(Buchanan v. Warley, 245 U. 8. 60, 73), and it is no longer
arguable that such discriminations by government are
valid. Racial discriminations have been held repeatedly to
violate the due process and equal protection clauses of
the Fourteenth Amendment and the dune process clause
of the Fifth Amendment. Brown v. Board of Education,
347 U. S. 483; Bolling v. Sharpe, 347 U. 8. 497; Cooper
v. Aaron, 358 U. S. 1; Goss v. Board of Education, 373 U. S.
683; Peterson v. Greenville, 373 U. 8. 244; cf. Colorado
Com. v. Continental Airlines, 372 U. 8. T14.

¢ The trial court’s oral ruling cited Williams v. Howard John-
son’s Restaurant, 268 F. 2d 845 (4th Cir. 1959), a racial discrimi-
pation case, to support its view that ‘“‘any business has a right
to serve anybody and to refuse to serve anybody, be they white
or colored” (R. Bouie 21-22; ef. R. Bouie 51). The intermediate
tribunal, the Richland County Court, held that petitioners in this
and a companion case were ‘“trespassers ab snifso” because they
“had notice that neither store would serve Negroes at their lunch
counters” (R. Bouie 62), having previously said that “. . . the
proprietor can choose his customers on the basis of color without
violating comstitutional provisions” (R. Bouie 59). The Supreme
Court of South Carolina rejected petitioners’ Fourteenth Amend-
ment defenses merely by citing its prior decisions which held that
the operators of privately owned lunch counters could racially
discriminate and that the Fourteenth Amendment was no bar to
trespass prosecutions in such cases (R. Bouie 66).

* The brief argues: “Such proprietor violates no constitutional
provision if he makes a choice on the basis of color.” (Brief in
Opposition to Certiorari, p. 8.)
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B. The employment of the state judicial machinery (in
association with police and prosecutors) to sanction
and enforce the racial discrimination here shown,
constituted a use of state power within the sense of
the Fourteenth Amendment.

There are a number of elements of state involvement in
these cases. These elements are complexly interrelated.
The “state action” issue need not turn on any one of them
in isolation, but may be resolved by consideration of their
interrelation; this is not a matter of softening the focus
but of widening the angle of vision. Nevertheless, analytic
clarity requires separate consideration of the several modes
of “state action” here found.

Petitioners first invoke, as clearly applicable, the doctrine
of Shelley v. Kraemer, 334 U. S. 1. Unless that case is to
be overruled (or, what is the same thing, irrationally “con-
fined to its own facts”), it is settled law that there are
some cases in which the “state action” requisite for invoca-
tion of the Fourteenth Amendment is to be found in the use
of the judicial power to enforce a privately-originated
scheme of racial discrimination,

It is unthinkable that Shelley is to be overruled. It has
been followed* and approvingly cited in this Court.” It is
unlikely that there is now much disagreement with its
broader principle; who, for example, would now think it
right to uphold the action of a state court in ordering
specific performance, by one restaurateur who wanted to
desegregate, of an agreement among all the restaurateurs
in a town to retain segregation!? Yet such an injunction,

¢ Trustees of the Monroe Avenue Church of Christ v. Perkins,
834 U. 8. 813 (1948).
Barrows v. Jackson, 346 U. S. 249 (1953).

' Hurd v. Hodge, 334 U. S. 24, 33 (1948).
Cooper v. daron, 358 U. 8. 1, 17 (1958).
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absent the Fourteenth Amendment, would be well within the
equity categories governing the administration of the
private-law remedy of specific performance, as a state
might choose to develop them.

As Professor Henkin, one of the most thoughtful analysts
of Shelley has said: “Shelley v. Kraemer was not wrongly
decided. It is not a special case. It need not be rejected;
it need not be narrowly limited.” Henkin, “Shelley v.
Kraemer: Notes For A Revised Opinion,” 110 U. Pa. L.
Rev. 473, 491 (1962).

But if the Shelley principle has living force, it is hard
to see why it should not apply here. These cases are
stronger than Shelley. In Shelley, the state action immedi-
ately involved consisted (aside from the furnishing of
recordation machinery) in keeping the courts open for the
filing of complaints that asked injunctive relief, in grant-
ing such relief when asked by a private party, and in stand-
ing by with the contempt machinery for use in the event
the private party might invoke that machinery. In these
cases, the police were either present in advance to assist
the proprietor in maintaining racial discrimination or acted
as formal witnesses to the warning, or both. (In the Barr
case, the collaboration of police went much further, and
furnishes an independent ground for reversal there; see
Part IT1-A, ¢nfra.) The public prosecutor, supported by the
public fisc, carried the cases to court. Most crucially, the
cages were criminal prosecutions, in which the state ap-
pears as a party, tn its own interest, in knowing support
of the diseriminatory scheme, which it thereby sanctions
within the public order of its criminal law, and not merely
within the framework of its dealing with private rights.
The States of Maryland and South Carolina have taken
on these cases as their own from the first policeman’s
warning to the last argument in this Court; it must be a
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paradoxical distinction indeed which could find “state
action” in the private-law umpiring performed by the state
in Shelley v. Kraemer, and not find it here.

Suggested distinctions, isolating these cases from Shelley,
make no sense. The South Carolina court, in its opinion in
Barr (R. 49) stressed that Shelley involved a willing pur-
chaser and a willing buyer; but that distinction ignores the
complaining party in Shelley, the covenantee who was most
unwilling to lose the benefit of his covenant, and who never-
theless was told that the Fourteenth Amendment forbade
its judicial enforcement. The suit in Shelley was brought
by a man asserting his own contractual and property right
to discriminate with respect to the race of his neighbors.
The principal relief asked of and granted by the state courts
was the exclusion of a Negro from a house on the applica-
tion of the very person who claimed a contractual and prop-
erty right to exclude him from that house. Shelley did not
primarily, if at all, involve a state court attempt to force
a seller to discriminate, but was an attempt at implementing
a right to discriminate claimed by the plaintiff.*

It has been urged that Shelley involved contract rights,
while these cases involve property rights; but this dis-
tinction, aside from its obvious unviability in the robust
air of a constitutional context, is not even descriptively ac-
curate, for the covenant that runs with the land creates a
kind of property interest, described in the state court’s
opinion in a companion case to Shelley, as “reciprocal nega-
tive easements.”® Suobstantially, the right asserted in
Shelley was more weighty than that asserted here; if one

% While the straw grantor was a nominal defendant in Shelley,
in McGhee v. Sipes, the companion case, the Negro owners were
the only defendants.

*Bee record in U. 8. Supreme Court in McGhee v. Sipes, 334
U. 8. 1, No. 87, Oct. Term, 1947, p. 51.



really dislikes Negroes, having a Negro as a next-door
neighbor is more disagreeable than selling a Negro a sand-
wich—or, more accurately, having to endure his sitting and
ordering a sandwich.

It is asserted that the state is not enforcing racial dis-
crimination, but implementing a property right. The dis-
tinction is a false one; the state is enforcing racial dis-
crimination by implementing a property right, just as in
Shelley the state was enforcing racial discrimination by
implementing & contract right which was also a property
right.

The suggested distinctions totally fail, and “state action”
is to be found here squarely on the authority of Shelley v.
Kraemer, as well as by application of the sound principle
it illustrates. It is recognized that the thoroughgoing ac-
ceptance of the Shelley principle might, unless means of
rational limitations are available, threaten the invasion of
those purely private objects of human life. Petitioners in-
tend, in Part I-E, infra, to suggest to the Court readily
available means for preventing this result, by interpreta-
tion of the substantive guarantees of the Fourteenth
Amendment.

C. The state is involved in the acts of racial discrimination
sanctioned in these cases, since they were performed
in obedience to a widespread custom, which in turn
has been confirmed and maintained by state law.

The petitioners’ substantive contention here rests on
nothing more farfetched than the proposition that the
formal acts of the state are to be traced to their natural
and probable consequences. The submission is that, where
the individual act of segregation is performed substantially
under the influence of a widespread public custom of segre-
gation, and where this widespread public custom has in
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turn been substantially supported by formal state law,
then the act of segregation is infected with state power.
This proposition seems little more than a corollary of the
obvious truth that the state acts when its formal exertion
of power is causally traceable into the act complained of.

The unfolding of this proposition requires a few words.

First, its submission is that where the causal connection
of the segregation with custom is substantial, and not only
where that connection amounts to practical coercion, the
required nexus is present; similarly, where state law has
substantially supported the custom of segregation, and not
only where it is the sole force behind that custom, state
action is traceable in the custom. These propositions are
conformed to the Civil Rights Cases statement that “some”
state action is enough (109 U. 8. 3, 13) as well as with the
“significant extent” criterion in Busrton v. Wilmington
Parking Authority, 365 U. 8. 715, 722, and will not seem
sut gemeris to anyone familiar with the ordinary rule as
to the liability of joint tort-feasors, or with other similar
rules in the common lav.

Secondly, there is no principled reason for finding state
action only in those cases where state law presently in force
supports the segregation custom; states, like men, are to
be charged with the consequences of what they do, even
when those consequences follow after the act that produced
them is finished, or even repented. The maintenance for
generations of a de jure segregated regime has its conse-
quences after the laws are changed, and the rules of “state
action” ought to give effect to this obvious social truth.
The purpose of tracing out this chain of causation is not
the penalization of the present state officials, but the resolu-
tion of the issue whether in fact state power is a snbstantml
factor in the discrimination complained of.
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Thirdly, it is not dispositive of the question of the causal
nexus between state law and state custom to show that
the segregation code of the state did not contain a provi-
sion specifically commanding the very sort of segregation
involved in the case. A reasonably comprehensive segrega-
tion code surely contributes to some extent to the likelihood
that segregation will be observed as a general custom even
where that code does not specifically command it.

It remains to deal with questions of burden of proof.
Two issues are important: (1) If it appears that a custom
of segregation exists, and that a proprietor segregates in
factnal conformity to that custom, on whom should the
burden rest with respect to the issue of his being to some
extent influenced by the custom? (2) If it appears that a
custom of segregation exists, and it further appears that
the state in question has in force or until recent times has
had in force a system of legal dispensations sanctioning
segregation, on whom should the burden rest with respect
to the issue of substantial causal connection between the
custom and that legal regime?

9 Wigmore, Evidence (3d ed., 1940) $2486, states the
general rule on the allocation of the burden of proof: “The
truth is that there is not and cannot be any one general
solvent for all cases. It is merely a question of policy and
fairness based on experience in the different situations.”
And, again, “. .. [T]his apportionment depends ultimately
on broad considerations of policy . . .” id., §2488.

It is not doubtful where these considerations lead, with
respect to the two numbered questions just put.

As to the first: It can surely be recognized by this Court,
a3 a broad fact of human nature, that men are rarely wholly
isolated from the settled customs of their communities, and
that the notion of & man’s acting in exact conformity to
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custom, but without being influenced in any substantial way
by the existence of the custom, is virtually a paradox. If
this be doubted in the general case, surely it cannot be
doubted in the case of the proprietor catering to the public;
his business success (as one of the proprietors here testi-
fied, B. Bell 32) may depend on his conformity to com-
munity custom. And of course the business motive of
pleasing his customers by conformity is not a different
motive from conformity to custom, but that very motive
itself, in one of its varieties of incidence. Given these facts,
which it is hard to think anyone will care seriously to dis-
pute, it is plain that the burden of proof, and a very heavy
one, ought to be placed on the asserter of the proposition
that some individual is that rara avis, a man who is in busi-
ness catering to the public, and who factually conforms to
public custom, but who does 80 solely from self-generated
causes, and without any reference to the custom’s existence.

As the second numbered question, the case seems equally
plain, particularly in the light of the broad history of
segregation. There is good historic ground for the belief
that the segregation system was brought into being, or at
least licked into shape, by state law. See Woodward, The
Strange Career of Jim Crow (1957), 16-22, 81-85, 91.93,
et passim.’® Against that historic background, the issue is

1 Professor Woodward emphasizes the relative recency of ex-
tensive segregation in America. Woodward, The Strange Career
tion the rigid system characteristic of later years had not become
the rule. During the early years after Reconstruction Negroes
were unsegregated in many public eating establishments in the
South (id. at 18-24). This was true of Columbia, S. C.; T. McCants
Stewart, a Negro, traveled throughout the South in April 1885
prior to the enactment of state laws requiring segregation of races
and wrote the following remarks about Columbia:

1 feel about as safe here as in Providence, R. I. I can ride
in first class cars on the railroads and in the streets. 1 can
go into saloons and get refreshments even as in New York
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whether one shounld have to prove that custom was to some
extent the function of law aimed at structuring the custom,
or whether the opponent should have to prove that it was
not. It is clear that the total lack of such a causal relation
is the thing for which proof should be required. And it
should be especially noted that, in cases such as the pres-
ent, the asserter of the proposition that no causal relation
exists between law and custom, that they have moved in a
Cartesian parallelism, is the very state that maintained the
legal provisions, now perceived to be unconstitutional, that
were aimed at shoring up the custom; surely something not
far from estoppel should at the least prevent the state’s
benefiting from the assumption that its own efforts were
vain, without even adducing proof. Cf. Petersom v. Green-
ville, 373 U. 8. 244, 248: “The State will not be heard to
make this contention in support of the convictions.” (Em-

I can stop in and drink a glass of soda and be more politely
waited upon than in some parts of New England (id. at 21).

Ct. alu,): comments of Colonel Thomas Wentworth Higginson (id.
at 16-17).

The Jim Crow or segregation system became all-pervasive some
years later as a part of the aggressive racism of the 1890's and
early 1900's, including Jim Crow laws passed at that time, which
continued until an all-embracing segregation system had become
the rule (id. at Ch. II). Professor Woodward writes:

At any rate, the findings of the present investigation tend
to bear out the testimony of Negroes from various parts of
the South, as reported by the Swedish writer Gunnar Myrdal,
to the effect that ‘the Jim Crow statutes were effective means
of tightening and freering—in many cases instigating—segre-
gation and diserimination.’ The evidence has indicated that
under conditions prevailing in the earlier part of the period
reviewed the Negro could and did do many things in the
South that in the latter part of the period, under different
conditions, he was prevented from doing (id. at 90-91).

As late as 1895 and 1898 opposition to state attempts to in-
troduce racial legislation in South Carolina prevailed. See the
comments of the editor of the Charleston News and Courier (id.
at 49-50), as well as those of Tom Watson (id. at 73).
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phasis sopplied.) Cf. Mr. Justice Harlan’s concurrence in
the same case, 373 U. S, at 252,

If these substantive and evidentiary principles are right,
their application to the instant cases is plain. This Court
will hardly require citation to the propositions that South
Caroline has a public custom of segregation of the races,
and has fostered and maintained that custom by law.* For
South Carolina now to deny that segregation is at least
in substantial part her doing is to assert that the deepest
policies and most comprehensive laws of the state have
been mere works of supererogation. The state ought at
least be required to prove such a strange assertion, and
the record is barren of such proof. What proof there is
tends in the other direction; asked about his store’s segre-
gated policy, the mapager in Bouie at one point did not
immediately answer directly, but instead gave a reply
which he obviously believed responsive because explana-
tory, “I would say that all stores do the same thing” (R.
26). In Barr, the co-owner and actual manager (R. 16)

!4 Btate law requires segregation at circuses and traveling shows
(Code of Laws of South Carolina Ann. §5-19 (1962)); in prisons
and chain gangs (8. C. Code §55-1 (1962)); on steam ferries
(8. C. Code §§58-714, 58-715, 58-718-720 (1962)); in carrier sta-
tion restaurants or eating places (S. C. Code §58-551 (1962)); on
streetcars, where Negroes are to be seated in the rear (8. C. Code
§58-1331 (1962) and, when standing are to be kept as far from
whites as practicable (8. C. Code §58-1332 (1962)); on buses
(8. C. Code §58-1491 (1962)—held unconstitutional in Flemming
v. South Carolina Electric and Gas Co., 224 F.24 752 (4tk Cir.
1955) appeal dismissed 351 U. S. 901) ; in State parks (8. C. Code
§51-2.1 to 24 (1962)—held invalid in Brown v. South Carolina
Forestry Commission, (E. D. 8. C., C. A. July 10, 1963). South
Carolina announced that it would close its parks rather than
desegregate, N. Y. Times, August 21, 1963, p. 24, col. 2.); in
textile factories (S. C. Code §40-452 (1962)) ; and in schools (S. C.
Code §21-751 (1962); Constitution of South Carolina, Article 11
§7—Dboth held invalid in Briggs v. Elliott, (Brown . Board of
Education), 347 U. 8. 483).
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testified that his “personal reasons” were not involved in
the case (R. 20), leaving nothing but custom as & de-
terminant of his actions. On the whole, there is nothing
whatever in the South Carolina cases to rebut the natural
inference, from the roughest knowledge of the recent and
remote history of that state, that segregation in public
places, such as those involved in the petitioners’ convic-
tions, takes place in South Carolina substantially because
a state-wide public custom, massively supported by state

laws abandoned only under pressure,” commands that it
shall take place.

The Maryland case is concededly less crushingly obvious,
but petitioners submit that it too falls within the principles
contended for. The record in that case is absolutely clear
in establishing that the segregation in question took place
solely in obedience to custom, and much against the per-
sonal wishes of the proprietor (R. 32). The 1957 Annual
Report of the Commission on Inter-racial Problems and
Relations to the Governor and General Assembly states
that 91% of all public facilities in Baltimore exclude or
segregate Negroes (p. 13). In 1962, the same Commission’s
Report was to the effect that change had been “slow and
inconsistent.” In 1937, the Court of Appeals of Maryland
held that “separation of the races is normal treatment in
this state”, Williams v. Zimmerman, 172 Md. 563, 192 Atl.
353 (1937). Maryland, a slave-holding state, had wuntil
fairly recent times many Jim Crow provisions comparable
to those of other southern states.®

" The required pressure is sometimes of nearly geologic dura-
tion and intensity ; on April 5, 1962, the City of Greenville arrested
and charged a Negro with the crime of living in a “white block”.
(City of Greenville v. Robinson, Arrest and Trial Warrant No.
179); Cf. Buchanan v. Warley, 245 U. 8. 60 (1917).

*Maryland statutes concerning segregation in the state school
system have not yet been repealed. There must be separate state

"
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It should be made clear that no one is charging the
present regime in Maryland with wrongdoing, with re-
spect to segregation by statute or ordinance. The submis-
sion is altogether different; it is simply that where a state
has, until times 8o recent as to fall within the formative
years of people now in their prime, maintained a Jim
Crow regime by law, and where the Jim Crow custom has
bung on for the historically brief period since the legal
regime began to wither, the probability of there being some
cansal nexus between the laws and the custom is 8o over-
whelming that it is ntterly unreasonable to allow the state,
without proof, to enjoy, in a criminal case, the benefit of
the implausible assumption that no such causal nexus
exists.

Finally, it should be said that even if (as petitioners
contend is not the case) either the state-created custom or
the use of state police, prosecutor, attorney-general and
courts (Point I-B, supra) be in itself an insufficient ele-
ment of state action, nevertheless, in co-action, they are
indisputably sufficient. These records, in a social context
that is a matter of common knowledge, present the picture

colleges (Ann. Code of Maryland, Article 654, §1 (1957)); in-
dustrial schools (Md. Code, Article 77, §226 (1957)); normal
achools (Md. Code, Article 77, §279 (1957)); juvenile reform
schools (Md. Code, Article 27, §655, Article 78A, §14 (1957))—
held unconstitutional in Myers v. State Board of Public Welfare,
224 Md. 246, 167 A. 2d 765 (1961); and separate scholarship
grants (Md. Code, Article 49B, §5 (1957)). Miscegenation is still
a criminal offense (Md. Code, Article 27, §398 (1957)). As late
as 1951, & Maryland statute required segregation on railroads and
steamboats (Md. Code, 1939, Article 27, §510-526, repealed by
Laws of Maryland, 1951, C. 22). Maryland was a party to the
Southern Regional Education Compact, a measure designed to
foster segregated education within the “separate but equal” frame-
work. See Md. Code, Art. 41, §§185-188; see McCready v. Byrd,
195 Md. 131, 73 A. 2d 8 (1950). Hospital segregation was sanc-
tioned by a 1939 provision, Md. Code, 1939, Art. 59, §§61-63.



33

of a segregation performed in obedience o a custom which
is at least in substantial part a creature of state law; the
action so motivated is then supported and enforced by
prosecutions conducted by state officials, and by convictions
in state courts. If “state action” is not to be found in such
cases, then the “state action” concept has suffered some
weird transformation from the coordinates of reality, and
can be of no use in the process of adjusting constitutional
interests. One need not doubt what the judgment of his-
tory will be on the proposition that the political power of
the former segregating states is to no significant degree
engaged in the present struggle.

In Part 1.—E,, infra, petitioners will snggest to the
Court that sound principles in the interpretation of the
substantive gnarantees of the Fourteenth Amendment, and
not untenable refinements in the concept of “state action”,
are the apt means to keeping inviolate the genuinely pri-
vate life of man.

D. The state has here denied equal protection of the laws, by
maintaining a regime of laws which fails to furnish such
protection to petitioners, and which instead subordinates
their claim of equality in public life to a narrow and tech-
nical property claim.

It is true that the Fourteenth Amendment applies only
to those actions in which state power is to some significant
degree engaged. But one of the things the state may not
do is “deny . . . equal protection of the laws.” An obliga-
tion not to “deny” protection is an obligation to furnish
protection, to maintain a regime of law under which equal
protection is enjoyed.

It is petitioners’ submission that this obligation is
breached by the state, when, far from maintaining such a
regime, the state instead maintains a regime of law which
gives paramount place to a narrow property claim here as-

227
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serted with respect to premises in all senses but one open
to the general public, and visits with criminal penalties the
petitioners’ attempts to protest and peacefully to resist the
inconvenience and humiliation they suffer from their ex-
clusion from the normal incidents of membership in the
community.

With full knowledge (see Part 1.—A., supra) that a racial
discrimination was being sanctioned, the highest courts of
Maryland and South Carolina, construing and applying
statutes passed by their respective legislatures, have made
an affirmative election between the values asserted in these
cases, and have determined that, as a matter of state law,
the value represented by the claim to exclude Negroes is
to be preferred to that underlying the Negroes' claim to
equal treatment in public facilities.

It is argued for the states that this is a neutral de-
cision, that the courts have merely declared the common law,
and neutrally furnished a legal framework to enforce the
property rights to discriminate racially. It is argued that
“at common law” restaurateurs could racially discriminate,
and that, since no statute has changed this, they still can
—the courts merely announcing these principles of law as
they find them.

But modern American jurisprudence teaches that the
states are as much the authority for, and as much respon-
sible for, their common law rules as they are for their
legislation; there is no “transcendental body of law outside
of any particular State but obligatory within it unless and
until changed by statute.” Erie R. Co. v. Tompkins, 304
U. S. 69, 79, settled all that, and finally vindicated Mr. Jus-
tice Holmes’ earlier dissents, where he had said:

“The common law so far as it is enforced in a state,
whether called common law or not, is not the common
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law generally but the law of that state existing by
the authority of that state without regard to what it
may have been in England or anywhere else.” Black
& White T. & T. Co. v. Brown & Yellow T. & T. Co.,
276 U. S. 518, 533-34 (Holmes, J., dissenting).

“The law of a state does not become something out-
side of the state court, and independent of it, by being
called the common law. Whatever it is called, it is the
law as declared by the state judges, and nothing else.”
Kuhn v. Fairmont Coal Co., 215 U. S. 349, 372 (Holmes,
J., dissenting).

And, of course, a state’s formal adoption of the common
law of England, as with Maryland’s Constitution (Declara-
tion of Rights, Article 5), confirms the formal equivalence
of common law with statutory or state constitutional rules.

When a state acts by its legislature or its courts to
promulgate rules of law affecting the competing claim of its
citizens it must work its will within the limitations of state
power imposed by the Fourteenth Amendment. Shelley v.
Kraemer, 334 U. 8. 1, 22, and Marsh v. Alabama, 326 U. 8.
501, 505-56, both rest on this premise. It is conventional
doctrine that rules of law declared by a state’s judiciary
to be the common law are just as much subject to the re-
straints of the Fourteenth Amendment as are legal rules
embodied in legislation. This Court has frequently found
denial of Fourteenth Amendment rights in judicially
erected substantive rules. See American Federation of
Labor v. Swing, 312 U. S. 321; Cantwell v. Connecticut, 310
U. 8. 296; Bridges v. California, 314 U. S. 252; Edwards v.
South Carolina, 372 U. S. 229.

It is clear that the states have acted in resolving the con-
flicting claims being asserted here; it was inevitable that
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they prefer one claim or the other or else leave the parties
in conflict. If the state law, common or statutory, declared
and effected a preference subordinating petitioners’ rights
to, say, the general associational preferences of the white
community, and made it unlawful for a Negro to enter a
“white” restaurant at all events without regard to the
proprietor’s wishes, such a choice (which is the very one
embodied in some state statutes and city ordinances) would
be obnoxious to the Fourteenth Amendment. See Peterson
v. Greenville, 373 U. S. 244. But the state’s interest in the
psychological comfort of some of its citizens, and the state’s
interest in the enforcement of the property rights of some
of its citizens are not of different genera. At the very least
in the case of a criminal prosecution (though the limitation
is unnecessary), the state chooses to infringe the one in-
terest in furtherance of the other. The indictment in Bell,
in its preservation of the old “peace and dignity” form,
bears on its face the acknowledgment of state choice and
state interest which alone justifies the imposition of any
public sanction (R. 3). But no archaic form is needed to
warrant the conclusion that where a state acts to protect
one claimant as against another, it has itself determined
the values of their respective claims, in the framework
of its own public order.

The determination of the ranking to be given the interests
asserted by the members of society, and hence of the legal
sanctions to be applied in adjusting these interests, is in the
general case the business of the states. But the Fourteenth
Amendment overrides such of the state’s choices as
violate its terms. Where the choice ranks some asserted
public interest above the interest in public racial equality,
“equal protection of the laws”, in the sense settled once for
all in The Slaughterhouse Cases, 83 U. S. (16 Wall.) 36,
70-73, and in Strauder v. West Virginia, 100 U. S. 303, 306,
is not afforded, which is to say it is “denied”.

.t | . Tt e s - A - et et be b p
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All the purely public considerations which states could
bring forward to justify their sanctioning of a racist re-
gime have now been seen to be insufficient to support such
state action, as against the Fourteenth Amendment. Bu-
chanan v. Warley, 245 U. S. 60; Brown v. Board of Educa-
tion, 347 U. S. 483. It would be strange indeed if the state’s
interest in maintaining a narrow “property” right, which
consists in nothing but the exclusion of Negroes, were to
be found sufficient to justify a state in the knowing support
of public racial discrimination. “Property” is in the regime
of law, and is for all practical purposes the creature of
law. As petitioners will copiously illustrate in Appendix A,
the subjection of property to regulation, in the name of
competing claims, is a massive part of our legal system.
The state acts in one of its most characteristic ways, stretch-
ing from the law of nuisance to the law of fire-exits, when
it determines where the limits on “property” rights shall
be set, or, conversely, what sanction shall be put behind
asserted “property” rights, and on what showing.

The regulation of the access of citizens to places of pub-
lic accommodation is also a regular and normal part of
the business of civilized regimes of law. Thirty states
forbid racial discrimination in places of public accommo-
dation and this type of regulation invades no constitu-
tionally protected property rights.* Railway Mail Ass'n

' Cal. Civil Code, §§51-52 (Supp. 1961) ; Colo. Rev. Stat. Ann.
25-1-1 et seq. (1953) ; Conn. Gen. Stat. Rev. §53-35 (Supp. 1961);
D. C. Code §47-2901 et seq. (Supp. 1960) ; Idaho Acts 1961, c. 309;
Nlinois, Smith-Hurd Ann. Stat., Criminal Code of 1961, Article 13;
Indiana Stat. Ann. §§10-901, 10-902 (Supp. 1962); Iowa Code
Ann. §735.1 (1950); Kansas Gen. Stat. Ann. §21.2424 (1949);
Maine Rev. Stat., ¢. 137, §50 (Supp. 1959) ; Maryland Ann. Code,
Art. 49B, §§11-15 (Acts 1963, c. 227, c. 228) (applicable only to
certain counties) ; Mass. Gen. L., c. 272, §§92A, 98 (1956); Mich.
Stat. Ann. §28.343 (Supp. 1959) ; Minn. Stat. Ann. §327.09 (1947);
Mont. Rev. Codes §64-211 (Supp. 1961) ; Neb. Rev. Stat. §§20-101,
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v. Corst, 326 U. S. 88; Westers Turf Adsso. v. Greenberg,
204 U. S. 359.

Moreover, virtually nowhere in the British Common-
wealth or in the Western European democracies would the
State find petitioners guilty of a crime if they committed
within those jurisdictions the acts for which they have
been brought to bar in Maryland and South Carolina.**
(Notably, however, South Africa has the same rule as

102 (1943); N. H. Rev. Stat. Ann. §354.1 (Supp. 1961); N. J.
Stat. Ann. §§10:1-2 to 10:1-7 (1960); N. M. Stat. Ann. §§49-8-1
to 49-8-6 (Supp. 1961); N. Y. Civil Rights Law §40 (1948),
Executive Law, §§292(9), 296(2) (Supp. 1962) ; N. D. Cent. Code,
§12.22-30 (Supp. 1961); Ohio Rev. Code §4112.02 (G) (Supp.
1961) ; Ore. Rev. Stat. §§30.670-.680, as amended by L. 1961 e.
247; Pa. Btat. Ann. Tit. 18, §4654, as amended by Aect No. 19
(1961); R. 1. Gen. Laws §§11-24-1 to 11-24-6 (1956); S. D. Acta
1963, Senate Bill No. 1, Jan. 30, 1963; Vt. Stat. Ann., Tit. 13,
§§1451, 1452 (1958); Wash. Rev. Code, §§49.60.040, 49.60.215
(1962) ; Wis. Stat. Ann. §924.04 (1958), as amended (Supp. 1962);
Wyo. 8tat. §§6-83.2 (Supp. 1961).

3 Insofar as can be ascertained, in the leading countries of the
European continent, sit-ins of the type involved in the case at bar
would not constitute criminal offenses. Since careful search of
the jurisprudence has failed to disclose a single decided case or
other authoritative source dealing with discrimination against Ne-
groes or other racial groups in circumstances similar to those
presented here, no authority squarely in point can be cited. How-
ever, principles of law well-established in those countries warrant
the conclusion that a peaceable sit-in by a Negro would not con-
stitute a crime. On the contrary, rather than punish the peaceable
Negro sit-in, most, if not all, of these nations, including such
prominent countries as France and Italy, grant him a right, pro-
tected by either civil or criminal sanctions or both, to be served
and otherwise to make use of the facilities of the public accom-
modations to which he has gained entry.

In the Commonwealth nations there are also no reported cases
of what here are called “sit-ins” in public restaurants. In these
nations there are criminal trespass and related statutes which, for
various reasons, as will appear, would be inapplicable to a8 “sit-in”
situation. Moreover, in four Commonwealth nations and parts of
another, discrimination is forbidden by law.

For a country-by-country analysis, see Appendix B.
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respondents.) This near universal experience in nations
that share our values is particularly pertinent in applica-
tion of the Fourteenth Amendment which deals with those
“personal immunities ‘so rooted in the traditions and con-
science of our people as to be ranked as fundamental’

. or are ‘implicit in the concept of ordered liberty.’”
Rochin v. California, 342 U. S. 165, 169. This subject is,
unlike the identity of one’s dinner guests, a subject with
which law may be expected to deal, a ubiquitous component
of the modern legal regime. And the direction in which
the laws of the great majority of other states and coun-
tries have dealt with the subject shows conclusively that,
in claiming immunity from being penalized for entering
public places, petitioners are not claiming icing on the
cake, but the common daily bread of law’s protection, as
enjoyed virtually everywhere but in the American South
and in the Union of South Africa.*

1 The integration of the subject of treatment in public accom-
modations into the whole regimc of law, as well as the inelucts-
bility of the state’s making policy choices in this area, is well
illustrated by the recent history, in Maryland, both of this subject
and of the very statute under which the petitioners in Bell were
convicted. One June 8, 1962, the Mayor and City Council of
Baltimore passed an ordinance providing for equal treatment in
Places of public accommodation, with some exceptions. Proprietors
of certain affected establishments filed suit to invalidate this or-
dinance on the ground, amongst others, that it infringed the very
Article 27, §577 (the “trespass” law) under which petitioners were
convicted. A lower state court upheld this contention (Karson’s
Inn, Inc. v. Mayor and City Council of Baltimore (Baltimore
Buperior Court Case No. 1962/990/74578)) ; the City's appeal is
still pending (Md. Ct. of Appeals, 1963 Docket, No. 29). Meanwhile,
the Maryland legislature has amended Section 577 so as to pre-
vent its application in this manner, but only as to the City of
destg'x;;)re, the following proviso having been added at the end
o :

Provided, however, that nothing contsined herein shall pre-
clude the Mayor and City Council of Baltimore from enacting
legislation making it unlawful or prohibitory to refuse, with-
hold from or deny to any person because of his race, creed,
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When one looks at the matter from the side of peti-
tioners, it is evident that the state’s duty of minimal pro-
tection has been grossly breached. The refusal of service
in places of public accommodation is physically a nagging
inconvenience and morally a humiliation; no de minimis
considerations shield the state from the imputation here of
failure to maintain a regime of law that does not flagrantly
“deny . . . equal protection” to petitioners.

The force of this argument is greatly augmented by
recurrence to the basic symmetries of social obligation.
The states of South Carolina and Maryland are not pro-
posing that the petitioners be exempted from taxation,
or from the duty to obey the general criminal law. Some
of the petitioners are liable to military service, and may
even have to risk their Lives to keep safe the cities of
Columbia and Baltimore. Emotion-fraught though they
be, these facts are a part of the framework within which
one must construe the Fourteenth Amendment obligation
of South Carolina and Maryland to maintain legal regimes
which do not “deny” to petitioners the equal “protection”
of the laws. The scope of affirmative “protection” required
ought not, as a matter of sound interpretation, be less
than what is decent in face of the fact that the heaviest

color or national origin any accommodations, advantages, fa-
cilities or privileges of any place or places whose facilities,
accommodations, services, commodities or use are offered to or
enjoyed by the general public, either with or without charge.
(House Bill No. 391, Chap. 453, Acts of 1963.)

(Cf. Maryland’'s New Public Accommodations Law, Md. Acts
1968, ¢. 227, c. 228.)

A seemingly “neutral” trespass statute which cuts deep enough
to impede the solution by a city of its own public accommodations
problem can hardly be churacterized as genuinely neutral. But the
deeper lesson is that in the struggle between those who would
extend to all citizens equal rights in public places and those who
would deny them the state cannot be neutral, but does inevitably
make an election of the values which it is to support.

234
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duties of citizenship, as well as the privileges of that status,
were placed upon petitioners by the Fourteenth Amend-
ment. Far from decent, it is scandalous that states impos-
ing the burdens of state citizenship on Negroes, and bene-
fiting from the imposition on them of the duties of federal
citizenship, not only should fail to protect them in their
right to be treated equally in fully public places, but shonld
instead place the weight of law behind their humiliation.
It is useful to recall that this Court has long recognized
that certain crucial abdications of governmental power—
sometimes explained as affirmative decisions by government
not to act—can make government responsible in the Four-
teenth Amendment sense. The several opinions in Terry v.
Adams, 345 U. S. 461, interpreting the “state action” re-
quirement of the Fifteenth Amendment reflect this.' So

bl gnstiee Black (with Justices Douglas and Burton), 345 U. 8.
at 469
“For & state to permit such a duplication of its election
processes is to permit a flagrant abuse of those processes to
defeat the purposes of the Fifteenth Amendment. . . . It
violates the Fifteenth Amendment for a state, by such cir-
cumvention, to permit within its borders the use of any device
that produces an equivalent of the prohibited election.”

Justice Frankfurter, 345 U. 8. at 478:

“The application of the prohibition of the Fifteenth Amend-
ment to ‘any State’ is translated by legal jargon to read
‘SBtate action.” This phrase gives rise to a false direction in
that it implies some impressive machinery or deliberative
conduct normally associated with what orators call a sov-
ereign state. The vital requirement is State responsibility—
that somewhere, somehow, to some extent, there be an infusion
of conduet by officials, panoplied with State power, into any
scheme by which colored citizens are denied voting rights
merely because they are colored.”

At 345 U.8.475:

“The State of Texas has entered into a comprehensive scheme
of regulation of political primaries, . . . . If the Jaybird Asso-
ciation, although not a political party, is a device to defeat
the law of Texas regulating primaries, and if the electoral
officials, clothed with State power in the county, share in that
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does the majority’s opinion in Burton v. Wilmington Park-
ing Authority, 365 U. 8. 715, 725.** In the Burion case
Justice Stewart's concurring opinion and the two dissents
also embrace something of this notion when they state that
a state law which sanctioned racial discrimination by res-
taurateurs in plain words would violate the Amendment.*
This view underlies McCabe v. Aichison, Topeka & S. F.
Ry. Co., 235 U. 8. 151, where the Court invalidated a state
law which merely sanctioned but did not require a carrier’s
discriminatory policy. See also, Public Utilities Commis-
sion v. Pollak, 343 U. S. 451.

The affirmative thrust of the Amendment and the notion
that failures to protect are embraced by the Amendment is
clearly seen in opinions which found violations of the Civil

subversion, they cannot divest themselves of the State au-
thority and help as participants in the scheme.”

And at 345 U. §.477:

“The evil here is that the State, through the action and ab-
dication of those whom it has clothed with authority, has
permitted white voters to go through a procedure which pre-
determines the legally devised primary.”

Mr. Justice Clark (with Chief Justice Vinson and Justices Reed
and Jackson), 345 U. S. at 484:

“Consonant with the broad and lofty aims of its Framers, the
Fifteenth Amendment, as the Fourteenth, ‘refers to exertions
of state power in all forms.” Accordingly, when a state struc-
tures its electoral apparatus in a8 form which devolves upon
a political organization the uncontested choice of public offi-
cials, that organization itself, in whatever disguise, takes on
those attributes of government which draw the Constitution's
safeguards into play.”

¥  “But no State may effectively abdicate its responsibilities
by either ignoring them or by merely failing to discharge them
whatever the motive may be. . . . By its inaction, the Authority,
and through it the State, has not only made itself a party to
the refusal of service, but has elected to place its power,
property and prestige behind the admitted discrimination.”
(365 U. 8. at 725.)

365 U. 8. at 726-727, 729.
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Rights laws when policemen stood aside while mobs at-
tacked their prisoners (Lynch v. Usnited States, 189 F. 2d
476 (5th Cir. 1951), cert. den. 342 U. S. 831), or unpopular
religious workers (Catlette v. United States, 132 F. 2d 902
(4th Cir. 1943)).

In Mapp v. Ohto, 367 U. S. 643, it was maintained by the
State that its courts had not affirmatively sanctioned police
incursion into constitutional guarantees of privacy and
that, therefore, its courts were not to be held accountable
for the violation of those guarantees. But this Court held
the state court proceedings to be violative of the due process
clause because the state court had ruled admissible evidence
seized as the fruit of an unconstitutional search; the state
court had failed adequately to protect the individual's
privacy. In overruling Wolf v. Colorado, 338 U. 8. 25, and
thereby making the federal exclusionary rule applicable to
the states, Mr. Justice Clark said:

[W]e note that the second basis elaborated in Wolf in
support of its failure to enforce the exclusionary doe-
trine against the states was that “other means of pro-
tection” have been afforded the right of privacy. The
experience of California that such other remedies have
been worthless and futile is buttressed by the experience
of other states. The obvious futility of relegating the
Fourth Amendment to the protection of other remedies
has, moreover, been recognized by this court since
Wolf. 367 U. 8. at 651-652.

It is submitted that this reasoning is applicable to the
instant cases. That is, when a state court, as here, fails to
adequately protect the right to be free from racial discrimi-
nation, it is responsible for that discrimination, just as the
state conrt which failed to adequately protect the right to
Privacy was responsible for its violation.
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Nor is this all. In Mapp, it was pointed out by Justice
Clark that the state court, in admitting such tainted evi-
dence, was subverting judicial integrity. A court must not
remain aloof to the methods which bring evidence to its
doors. Neither, it is submitted, may it blind itself to the
consequences of its decisions. There is & right to equality:
“we can no longer permit that right to remain an empty
promise.” ¥

In Griffin v. Illinots, 351 U. S. 12, it was contended by
the state that because an indigent criminal defendant could
not afford a costly transcript necessary for appellate re-
view was no reason to charge the state with discrimination
against the poor. But this Court disagreed and held that
the rule, although nondiscriminatory on its face, was grossly
discriminatory against the poor in its operation. This rea-
soning is applicable; it is no answer to say that the tres-
pass law applies equally to whites and blacks, just as it
was no answer in Griffin to say that the rule there applied
equally to rich and poor. Classically, it is no answer to say
that “The law, in its majestic equality, forbids the rich as
well as the poor to sleep under bridges, to beg in the streets,
and to steal bread” (351 U. S. at 23). Cf. Shelley v.
Kraemer, 334 U. S. 1, 22.

The operation of this trespass law is to enforce and
effectuate racial discrimination, and the fact that the law
on its face does not command racial discrimination must
not mislead.

The opinion in the Csvil Rights Cases, 109 U. 8. 3, lends
support to the notion that states are responsible for some
failures to provide a legal system which protects against
discrimination. How else can the importance the court at-
tached to the assumption that the state laws would furnish

" %367 U. 8. at 660. R
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redress against denial of equal access to inns and common
carriers be explained!” Similar overtones appear in
United States v. Cruikshank, 92 U. S. 542, 554-555.* The
legislative debates at and around the time of adoption of
the Fourteenth Amendment assure us that these notions

1 “We have discussed the question presented by the law, on
the assumption that a right to enjoy equal accommodation and
privileges in all inns, public conveyances and places of public
amusement, is one of the essential rights of the citizen which no
State can abridge or interfere with. Whether it is such a right
or not, is a different question, which, in the view we have taken
of the validity of the law on the ground already stated, it is not
necessary to examine. (109 U. 8. at 19.)

Can the act of a mere individual, the owner of the inn, the
public conveyance or place of amusement, refusing the accommo-
dation, be justly regarded as imposing any badge of slavery or
servitude upon the applicant, or only as inflicting an ordinary
civil injury, properly cognizable by the laws of the State, and
presumably subject to redress by those laws until the contrary
appears. (109 U. 8. at 24.)

Innkeepers and public carriers, by the laws of all the States,
%0 far 8s we are aware, are bound, to the extent of their facilities,
to furnish proper accommodatior to sll unobjectionable persons
who in good faith apply for them. If the laws themselves make
any unjust discrimination, amenable to the prohibitions of the
Fourteenth Amendment, Congress has full power to afford & rem-

ed)é.s ul,lder that amendment and in accordance with it. (109 U. 8.
at 25.)"

¥ “The Fourteenth Amendment prohibits a State from denying
to any person within its jurisdiction the equal protection of the
laws; but this provision does not, any more than the one which
Precedes it and which we have just considered, add anything to
the rights which one citizen has under the Constitution against
another. The equalsty of the rights of citizens is a principle of
republicanism. Every republican government is in duty bound
to protect all sts citizens in the enjoyment of this principle, sf
within its power. That duty was originally assumed by the States;
and it still remains there. The only obligation resting upon the
United States is to see that the States do not deny the right.”
(Emphasis supplied.)

lﬁ#ﬁd cf. United States v. Hall, 26 Fed. Cas. 79, 81 (No. 15,282;
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of the affirmative thrust of the Amendment were not judi-
cial inventions.®

Petitioners have here contended that the Fourteenth
Amendment imposes an affirmative obligation on the State
to ensure “equal protection of the laws”. It is obvious that
federal judicial enforcement of that affirmative obligation
would raise difficult questions which need not be broached

¥ For example, Rep. Wilson of Indiana in debates on the En.
forcement Act of April 20, 1871, 17 Stat. 13, argued that the
states were under an obligation to assure equality and that failure
to do s0 was 8 denial of equal protection:

“l. The provisions ‘no State shall deny’ and ‘Congress shall
have power to enforce’ mean that equal protection shall be
provided for all persons.

2. That a failure to enact the proper laws for that purpose,
or a failure to enforce them, is a denial of equal protection.

3. That when there is such & denial Congress may enact laws
to secure equal protection.”
Cong. Globe, 42nd Cong., 1st Sess. 483 (1871},

Representative Lawrence in debates on the Civil Rights Act of
1875 stated: “What the State permits by its sanction, having the
power to prohibit, it does in effect itself.” Cong. Rec., 43d Cong.,
1st Sess. 412 (1874).

Senator Pool in debates on the Enforcement Act of May 31,
1870, 16 Stat. 140, argued that:

... but to say that it shall not deny to any person the equal
protection of the iaw it seems to me opens up a different
branch of the subject. It shall not deny by acts of omission,
by & failure to prevent its own citizens from depriving by
force any of their fellow-citizens of these rights. Cong. Globe,
41st Cong., 2d Sess. 3611 (1870).

Other contemporary Congressmen also suggested that state ib-
action may be as culpable as action. In a speech delivered by
Representative Bingham of Ohio, the framer of the key phrases
in Section One, it was repeatedly stated that the Fourteenth
Amendment granted Congress the power to act on individuals and
could provide relief against the denial of rights by the states
whether by “acts of omission or commission.” Appendix to the
Cong. Globe, 424 Congress, 1st Sess. 85. Representative Coburn
of Indiana said that a state could deny equal protection by failing
to punish individuals violating the rights of others. Cong. Globe,
424 Congress, 1st Sess. 459.
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here. The Court may be obliged to leave the states “a wide
area of . .. constitutional discretion” in fashioning means
to fulfill the duty of equal protection. Griffin v. lllinoss,
351 U. S. 12, 20, 24. The definition of the measunre of a
state’s affirmative obligation might even be outside judicial
competence, and the obligation might have to be left, at
least in some circumstances, inchoate and moral only. (Cf.
Kentucky v. Dennison, 60 U. S. (24 How.) 66, where an
affirmative federal constitutional duty was found clearly
to exist, but federal judicial enforcement was found unprac-
tical.) It might be that the measure of state affirmative
obligation would have to be made specific, and hence judi-
cially manageable, by Congress, acting under ¢5 of the
Fourteenth Amendment. Under that section, doubtless,
Congress might either require the states to afford appro-
priate judicial remedies (see Testa v. Katt, 330 U. S. 386),
or, under a broad reading of its power to “enforce”, provide
federal remedies to fill the gaps of state inaction.

None of these questions need give trouble here. If the
state has an obligation, however shadowy of contour with
respect to affirmative remedies, to maintain a legal regime
in which Negroes are not “denied protection” in their claim
to be treated as equal members of the community, then the
state is @ fortiors under an obligation not to put its criminal
law machinery in motion in the opposite direction, and the
reversal of the judgments here is clearly called for.

Petitioners recognize that in order to find state action on
the basis urged in this portion of the brief it is necessary to
discard a part of the holding in the Civil Rights Cases, 109
U. 8. 3. The argument does not challenge the basic pro-
nouncement of the Civil Rights Cases that the Fourteenth
Amendment is addressed to state governments and not to
individuals and that some state involvement is necessary.
But it does challenge the holding that states are not con-
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stitutionally responsible for—and that the Fourteenth
Amendment does not reach or allow Congress to reach—
racial discrimination in privately owned business premises.

It is recognized that the principal difficulty about the
present argument is the problem of its limitation within
manageable bounds. It is in the tradition of our legal
system that the process of such limitation must proceed case
by case. Nevertheless, petitioners submit that the very
phrase, “equal protection of the laws”, suggests a limitation
to matters commonly dealt with by law, as, for example,
the choice of guests in the home is not. Further, the whole
thrust of the Fourteenth Amendment is toward the public
life. The general problem of the placing of principled
limitation on the impact of the Amendment, even under the
theories of “state action” so far argued, will be taken up
in the section immediately following.

E. The theories of “state action” urged by petitioners in the
Joregoing arguments need not result in the subjection of
the private life of individuals to the norms of the Four
teenth Amendment.

Petitioners have urged, in application to the facts of
these cases, that “state action” is to be discerned in the
following circumstances:

1. Where the formal organs of state power (as
courts or the execntive) are employed to enforce a
scheme of racial discrimination originating in a nom-
inally “private” choice (I-B).

2. Where a nominally “private” act or scheme of
racial discrimination is performed, in significant part,
because of the influence of custom, and where such
custom has been, in turn, in significant part, created
or maintained by formal state law (I-C).
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3. Where the state maintains a regime of law which,
in its net operation, places a higher value on some as-
serted contractual or property claim than it places on
the claim to move about free from the inconvenience
and humiliation of racial discrimination (I-D).

None of these theories is strained or paradoxical. The
first, is the seasoned law of Shelley v. Kraemer, 334 U. S.
1, but if it were a new proposition it would amount to
no more than the assertion that the state “acts” when its
formal organs act, and that it then “acts” to that end
which is the intended and natural result of their action—
a proposition near to truism. The second applies to “state
action” ordinary theories of causation, and merely attrib-
utes to the state the effects in society of its formal acts—
an attribution again more susceptible to the imputation
of truism than to that of paradox. The third, interpreting
literally the state’s obligation not to “deny . . . equal pro-
tection of the laws,” simply finds such protection ‘‘denied”
when the regime constituted by those laws grossly fails
to protect equality.

It is submitted that the uneasiness which the first con-
sideration of these theories may produce stems not from
any difficulty about their intrinsic correctness, but rather,
from a difficulty in discerning bow their application can
rationally be limited so as to prevent the absurd applica-
tion of constitutional requirements to the genuinely private
and personal choices of man.

It would violate the soundest methodologic canons of
our case-law system for this Court now to face and an-
swer every question that might someday arise as to the
application of the theories urged to these private and per-
sonal choices.* Petitioners now submit, however, that

% Cf. Prankfurter, J., concurring in S8mstk v. California, 361
U. 8. 147, 161-162.
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several lines of evidently sensible distinction can be fore-
shadowed, for development and application as cases may
arise, and that the application of one or more of the above
theories to the present cases need not, therefore, be ar-
rested by apprebension lest the Court might thereby ir-
reversibly have started down a road leading to violation
of the sacred areas of human privacy.

It will be submitted that these distinctions go not so
much to the question of the presence or absence of “state
action” as to the question whether the substantive guar-
antees of the Fourteenth Amendment are violated. See
Henkin, “Shelley v. Kraemer: Notes for a Revised Opin-
ion,” 110 U. Pa. L. Rev. 473 (1962). That Amendment
does not forbid all “state action,” but only such state ac-
tion as violates those substantive guarantees. The latter,
in turn, are (like all constitutional provisions) susceptible
of reasonable interpretation, in the light of their purpose
of ensuing a practical and thoroughgoing equality for the
Negro, in the communal life of the states. The Slaughter-
house Cases, 83 U. S. (16 Wall.) 36. The following dis-
tinctions (not supposed to be exhaustive) furnish copious
means for the legitimate performance of that task of in-
terpretation in such a manner as to prevent an interfer-
ence with the genuinely private life.

First and most crucially, the records ir these cases af-
firmatively establish that no private or personal associa-
tional interest is at stake. This is obvious on the face of
it; the relation involved is that of a restaurant-keeper to
a casual customer. Eckerd’s Drug Store, in Bouie, is one
of a large chain, and the manager who ordered petitioners
out was acting in compliance with company policy; ob-
viously, no personal relational interest can exist in such 8
case. Mr. Terry, the co-owner of the store in Barr, tes-
tified, “I don’t think my personal reasons are involved
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in this case, are they?’ (R. 20). In Bell, the restaurant
owner testified that he personally was in sympathy with
petitioners’ objectives, but had to keep them out to please
his customers (R. 32). The only genuinely personal choice
involved in such restaurant cases, so far as association
is concerned, is the choice that parties of customers might
make to eat together, a choice limited along racial lines,
where segregation prevails.

Secondly, and closely connected, the events and the is-
sues in these cases are in the fully public rather than in
the private life. A restaurant is & public place, contrast-
ing totally with the home and other traditional citadels
of privacy. Segregation in restaurants is a sectional and
national public problem; no informed person (and cer-
tainly not the members of this Court, given the content
of its docket) can fail to be aware of this fact. The prac-
tice of restaurant and other public segregation defines
the public character of whole communities and states, and
significantly affects the status of millions of American
citizens. The Fourteenth Amendment guarantees, it may
be thought, are ancillary to the “citizenship” it confers
(see Slaughterhouse Cases, supra) and “citizenship” is
a public term, having to do with the public life.*

* It may be that the citizenship clause of the Fourteenth Amend-
ment is to be read as an affirmative grant of membership in our
society, carrying with it not merely the right to be referred to as
8 “citizen,” but also the right to be treated as an equal member
of the community, See Mr. Justice Harlan's dissent in The Cival
Rights Cases, 109 U. S. 3, 46-47 (1883). As Justice Harlan there
points out, this inclusion immediately resulted in the application
to the new citizens of the “privileges and immunities” clause in
Article IV, §2. Cf. Scott v. 8anford, 60 U. S. 19 (19 How.) 393,
404, 407 where “citizenship” is treated as being defined by one’s
being “a part of the people,” fit to “associate with the white race.”
It is to be observed that there is no textual basis for a “state action”
requirement with respect either to the citizenship clause of the
Fourteenth Amendment or to the privileges and immunities clause
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Thirdly, no competing federal constitntional claims must
be weighed here against the petitioners’ claim to be ex-
tended protection against racial discrimination or at the
least not to have the state use its power de facto to fur-
ther and support such discrimination. If the privacy of
the home, as recognized in the Third Amendment were at
stake,™ or if the aim were to enforce association forbidden
by religious tenets, or if what were proposed were an
invasion of privacy as deep as that effected by unauth-
orized search, or if any other constitutional norm of in-
dependent value (as freedoms of speech, assembly, petition,
etc.) were brought into confrontation with the one peti-
tioners assert, accommodation would evidently have to be
made, for the Constitution is to be construed as a whole.”
Here the only colorable competing claim would arise from
the Fifth and Fourteenth Amendment guarantees against
the deprivation of property without due process of law,

of Article IV, §2. This absence of textual basis is highly material,
for the doctrine of the Civil Rights Cases, the fountainhead of the
“gtate action” concept, was based on the phrase “No State shall . ..”
Cf. Mr. Justice Harlan’s characterization of The Cswil Rights Cases
opinion as resting on “subtle and ingenious verbal criticism” (109
U. 8. at 26).

* Douglas, J., concurring in Lombard v. Loussiana, 373 U. S.
267, 274 .

“If this were an intrusion of a man's home or yard or farm or
garden, the property owner could seek and obtain the aid of
the state against the intruder. For the Bill of Rights, as ap-
plied to the States through the Due Process Clause of the
Fourteenth Amendment, casts its weight on the side of the
privacy of homes. The Third Amendment with its ban on the
qu;mr'mg of soldiers in private homes radiates that philos-
op y'n

¥ “The Constitution is an organic scheme of government to be
dealt with as an entirety. A particular provision cannot be severed
from the rest of the Constitution.” Frankfurter, J., coneurring in
Resd v. Covert, 354 U. 8. 1, 44. Cf. Henkin, op. cit. supra, 110
U. Pa. L. Rev. at 487.
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but those guarantees protect only against arbitrary regu-
lation unrelated to legitimate public ends (Nebbia v. New
York, 291 U. 8. 502), and such a claim could not be weighed
in the same scale as the petitioners’ claim to be free of
public racial discrimination, a thing categorically and at
all events forbidden.

Fourthly, the businesses and places concerned in the cases
at bar are already abundantly regulated; their licensing
and their subjection to minute codes is a common-place of
modern life.* They are not only de facto public, but are
built into the regulatory regime of our law. Most strik-
ingly, the very relationship here concerned—that of res-
taurant-keeper and customer—has traditionally been regu-
lated in both directions by the law’s command that die-

# Maryland chain stores (Ann. Code of Maryland, Article 56,
§§2, 57 (1957)), restaurants (Md. Code, Article 56, §178 (1957))
and soda fountains (Md. Code, Article 56, §174 (1957)) are licensed
by the state. A person doing business is subjected to fine or impris-
onment (Md. Code, Article 56, §9 (1957)). Maryland law prescribes
comprehensive ganitary rules and regulations for places where food
is to be served. (Md. Code, Article 43, §200 (1957)). The State
Board of Health is given a right of entry for purposes of inspec-
tion. (Md. Code, Article 43, §203 (1957)). The Board is also
empowered to make further rules and regulations necessary to
effectuate the statute (Md. Code, Article 43, §209 (1957)). Vio-
lations of these provisions are punishable by fine or imprisonment
or both. (Md. Code, Article 43, §202 (1957)).

South Carolina restaurants, cafes and lunch counters are gov-
erned by rules and regulations formulated by towns and cities.
Code of Laws of South Carolina Ann. §§35-51, 35-52 (1962).
Failure to comply with municipal regulations may resuit in denial
or revocation of a license (8. C. Code, §35-53 (1962)) or punish-
ment by fine or imprisonment (8. C. Code, §35-54 (1962)). State
law exists concerning refrigerators in restaurants (S. C. Code,
§35-130 (1962)), dishes and utensils (8. C. Code, §35-131 (1962)),
food (8. C. Code, §35-132 (1962)), garbage disposal (8. C. Code,
§35-133 (1962)), physical examination of employees (8. C. Code,
§35.135 (1962)), inspection by the State Board of Health (8. C.
Code, §35-136 (1962)). Violation of state laws is subject to fine
or imprisonment (8. C. Code, §35-142 (1962)). Licenses are re-
quired in order to operate luncheonettes. The proprietor in Bary
mentioned his city licenses (R. Barr 18).
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crimination be practiced™ (a command now perceived to
violate the Fourteenth Amendment),”® and by the com-
mand that it not be practiced.’® The application of the
Fourteenth Amendment to the formation of this relation-
ship is not a radically new entrance of government into
a matter hitherto assumed to be free, as would be the
case if the Fourteenth Amendment were applied to the
living-room, to the really private club, or to the car-pool.

Fifthly, de facto segregation, by nominally private
choice, is the fanctional equivalent, or a close approxima-
tion thereto, of something forbidden by the Fourteenth
Amendment, for it makes no practical difference to a
Negro whether he is barred from public places by city
ordinance, or barred from the same places by a nominally
“private” segregation resting on tacit understanding and
custom—just as it made no difference to him in Shelley v.
Kraemer, 334 U. 8. 1, whether ordinance or covenant kept
him out of a neighborhood, and made no difference to him
in Terry v. Adams, 345 U. 8. 461, whether his right to
vote effectively was taken away by statute or by the Jay-
birds, and made no difference, in Marsh v. Alabama, 326
U. 8. 501, whether speech was effectively denied by en-
forcement of trespass statutes on company-owned streets,
or by more candid means.* :

Sixthly, the “property” interest asserted here is minimal
and technical. It amounts to no more than the right to
exclude Negroes from a place where everybody else is

» South Carolina law requires segregation in carrier station res-
taurants or eating places. S. C. Code, §58-551 (1962).

8 Peterson v. Greenville, 373 U. S. 244 (1963).
$1 See footnote 14, supra.

#2 And compare, Rice v. Elmore, 165 F. 2d 387 (4th Cir. 1947),
cert. denied, 333 U. 8. 875, with Brown v. Basksn, 80 F. Supp.
1017 (E. D. 8. C. 1948), afi’d 174 F.2d 391 (4th Cir. 1949).



welcome. Its assertion is, correspondingly, not so much
a reason as a restatement of the claim. Sanctity or “sacred-
ness,” ** has been predicated of this claim, but not many
angels can dance on the point of this needle. If “sacred-
ness” is a relevant concept here, its emotional overtones
may more readily be enlisted on the side of the petitioners,
who, as Americans, subject to the most exacting duties of
citizenship, assert their right to move about in public as
equal members of the citizenry.

Seventhly, though, not by literally verbal means, the
petitioners here were expressing themselves on topics of
high public concern, as Ghandi was doing when he marched
to the sea. Thormhill v. Alabama, 310 U. 8. 88; Stromberg
v. California, 283 U. 8. 359. This fact gives emphasis to
the location of these events in the fully public life (cf. Marsh
v. Alabama, 326 U. 8. 501), and suggests a special concern
to make sure that the power of the State is not engaged in
the suppression.

It is necessary to be precise as to the bearing of these
numbered points on the present question. Petitioners are
not asserting that “state action” is itself to be found in any
of these considerations. “State action,” they rather assert,
is to be found in these cases through one or more of the
theories developed in parts I-B to I-D, supra, and sum-
marily listed at the beginning of the present section. Peti-
tioners recognize, however that “state action,” under any
of these three theories rationally developed, might be found
in cases where the result of the application of the Four-
teenth Amendment would be an absurd incursion into areas
of genuine human privacy. For the clearest example, “state
action” might be found, under the Shelley theory of Point
I-B, where legal process is used to keep an unwanted in-

% North Caroling v. Avent, 253 N. C. 580, 588, 118 S. E. 2d 47,
53 (1961).
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truder out of the home. The numbered points briefly
sketched just above are designed to suggest to the Court
that, whether or not, as an abstract question, “state action”
is present in such a case, there are many lines along which,
by following an interpretation of the substantive guaran-
tees of the Fourteenth Amendment consonant with the social
context in which it exists, the Court might, if the necessity
should ever arise, keep the Fourteenth Amendment out of
the living-room, where it does not belong, without keep-
ing it out of the public life of the community. The full
development and application of any one of these distine-
tions is obviously not called for in this case; the fact that
they are evidently sensible is relevant to these cases only
as a8 means of demonstrating that, by recognizing the exist-
ence of “state action” in these cases, the Court is not com-
mitting itself to the application of constitutional impera-
tives to the authentic privacies of the people.

The extension of constitutional guarantees to the authen-
tically private choices of man is wholly unacceptable, and
any constitutional theory leading to that result would have
reduced itself to absurdity. But the problem created by
this unacceptability cannot be solved in a principled man-
ner by pretending not to see “state action” where it is
present. This pretense carries a double danger. To pro-
tect the privacy of the living-room by blinding oneself to
the very palpable “state action” that actively or potentially
maintains that privacy is to endanger the privacy itself,
for the gross fiction stands permanently vulnerable. On
the other hand, the felt necessity of ignoring the “state ac-
tion” that protects the living-room must result in sporadic
and irrational failure to recognize ‘state action’ where it
exists and where no genuine interest in privacy is present,
for the concepts elaborated to shore up the illusion that
‘“state action” does not support and enforce the choices
of men in their purely private life are bound to radiate, with
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arbitrary effect, into fields where no such choices are really
concerned. (The present cases, in fact, present the latter
danger.)

It is earnestly urged that the way out of this impasse
does not lie along the road of the elaboration of qualitative
distinctions among different “forms” of state action. These
distinctions have no warrant in the language of the Four-
teenth Amendment. They have no relation to the purposes
of that Amendment. They cannot be made to correspond
to any wise views of the relations between the private man
and his society, and the endless series of fine lines which
they proliferate must ceaselessly be drawn and redrawn,
as time produces endlessly new patterns of state interven-
tion and involvement. The way out does not lie in a dis-
tinction between “more” or “less” state action, for there is
not the roughest scale of quantitation, objective or intui-
tive, along which the incommensurables of the multiform
presented facts can be measured.

The “state action” concept, burdened as it is and must
be with an unshakeable train of teasing questions in the
metaphysics of law, is not an apt instrument for drawing
practical lines. In the ultimate jurisprudential sense, “state
action” supports every private action; to “draw the line”
between “private” and “state” action is like trying to deter-
mine which jaw of the vise is gripping the piece of wood.
In & more pragmatic and experiential sense, “state action”
is always seen, in at least one and usually in many gross
forms, in every case of racial discrimination reaching this
Court or likely to reach it.

The way out lies in a frank acceptance of at least this
pragmatic omnipresence of “state action,” and in the equally
frank use of an available alternative technical resource
for doing the work which the “state action” concept cannot
rationally do. That work is the protection of the really
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private life of man—in its arbitrary choices, in its caprice,
even in its injustice—from subjection to the standards of
the Constitution. The available technical device, as sug-
gested above, is the exploration of a rule of interpretation
of the substantive guarantees of the Fourteenth Amend-
ment, which would limit them to incidence upon public life.
The Founrteenth Amendment lives in a socal context—and
in a constitutional context—wherein privacy and individu-
ality are of high assumed value, and there is nothing
unwonted to law in the application of that context to its
interpretation.

1t is not supposed that the distinction between the public
and the private life is one of hair-line clarity. If, as Mr.
Justice Holmes said, all law, as it becomes more civilized
becomes a matter of degree,* then all law, in the process
of its civilization, moves from the fictitious and facile
clarity of categorical concept into the less impressive but
at least workable phase of assessment and weighing. The
distinction between the public and the private life of man,
as a criterion for the application of the Fourteenth Amend-
ment, has at least the merit, so hard to attain, that it tries
to draw the line in the place where the line is wanted, along
the cleavage of felt need and apprehension. And its sub-
stitution as a conceptual means for doing some of the
work now assigned to the “state action” concept is not the
substituting of the vague for the clear, but rather the sub-
stitution of a vagueness progressively clarifiable for an
apparatus of nebulons confusion and multiple ambiguity.

To summarize and perhaps clarify this point, it is not
here contended that “state action” is not a requisite for the
application of the Fourteenth Amendment. If that case
ever comes to the bar of this Court of which it can truly be

s Holmes, J., partially concurring in LeRoy Fidre Co. v. Chi
cago, M. and 8¢. P. Ry., 232 U. 8. 340, 354.
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said that “no state action” in any form supports the dis-
criminatory pattern, then “state action” rule surely ought to
be applied. It is rather contended that the “state action”
concept, admitting its validity, must either be artificially
and arbitrarily burdened with distinctions corresponding
to no reality, or else can do no work. It is urged that the
work for which this concept is wanted can be done by wholly
different concepts, legitimately to be applied to the inter-
pretation of the Fourteenth Amendment. Without deciding
bypothetical cases not now before the Court, it is easy to
perceive that these considerations make it possible to give
effect to the presence of “state action” in these cases, with-
out any unwanted commitment to the application of Four-
teenth Amendment guarantees to the genuinely private
concerns of man.

IL

The Convictions of Petitioners in the Barr and Bouie
Cases, Pursuant to S. C. Code, §16-386, and in the Bell
Case Under Md. Code Ann., Art. 27, §577 Deny Due
Process of Law Because There Was No Evidence in the
Records of the Conduct Prohibited by Those Laws, or
Else, the Laws as Construed to Include Petitioners® Con-
duct Do Not Convey a Fair Warning That It Was Pro-
hibited.

The records in Boutie and Barr, the cases from South
Carolina, show (if the testimony be taken most favorably
to the State) an invited entry into a drug store open to
the public, an entry into the lunch counter section not for-
bidden by any notice, and a short delay in getting up and
leaving when requested to do so. Of course, arrest and jail
sentence on such a factnal showing, would be quite incred-
ible if one did not happen to know that Negroes were in-
volved. But it is not too much to speak of sheer fantasy
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when one reads the text (understandably not quoted in the
South Carolina court’s opinion) of the statute (S. C. Code
§16-386) into which these facts are supposed to fit:

Every entry upon the lands of another where any
horse, mule, cow, hog or any other livestock is pastured,
or any other lands of another, after notice from the
owner or tenant prohibiting such entry, shall be & mis-
demeanor and be punished by a fine not to exceed one
hundred dollars, or by imprisonment with hard labor
on the public works of the county for not exceeding
thirty days. When any owner or tenant of any lands
shall post a notice in four conspicuous places on the
borders of such land prohibiting entry thereon, a proof
of the posting shall be deemed and taken as notice con-
clusive against the person making entry, as aforesaid,
for the purpose of trespassing.

Quite aside from the very evident fact that the statute
is aimed at trespass on open lands, the decisive objection
to its application to petitioners is that it prohibits “entry

. . after notice,’ and that is not what was proved here.
Much expansion cannot add to this simple truth.

In these and a contemporaneous sit-in case, Charleston
v. Mitchell, 238 8. C. 376, 123 S. E. 2d 572 (1961), the South
Carolina court, evidently confusing the law of civil tres-
pass with the problem of this statute’s meaning, has intro-
duced an entirely novel construction of this statute, holding,
in effect, that “entry” means “remaining a short while,” or,
in the alternative, that “after” means “before.”

These convictions either offend the due process clause
under the doctrine of Thompson v. Louisville, 362 U. S.
199, and Gamner v. Loussiana, 368 U. S. 157, or else the law
has been so unfairly expanded by construction that it fails
to warn, violating the principles of Lanzetta v. New Jersey,
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306 U. S. 451; Cantwell v. Connecticut, 310 U. S. 296; Ed-
wards v. South Carolina, 372 U. S. 229; and other similar
cases. )

South Carolina, subsequent to petitioners’ arrest, passed
a law specifically relating to failure or refusal to leave
business or other premises “immediately upon being or-
dered or requested to do so.” * The South Carolina courts
have long recognized a difference between entry after no-
tice and “trespass”, saying that “trespass” is not identical
but is “more comprehensive.” *

38, C. Code, (1962) §16-388, (S. C. Acts 1960, p. 1729, Act
No. 743, May 16, 1960) provides:

“Entering premises ofter warning or refusing to leave on
request; jurisdiction and enforcement.—Any person who, with-
out legal cause or good excuse, enters into the dwelling house,
place of business or on the premises of another person after
having been warned within six months preceding not to do so
or any person who, having entered into the dwelling house,
place of business or on the premises of another person without
having been warned within six months not to do so, fails and
refuses, without good cause or good excuse, to leave imme-
dmtely upon being ordered or requested to do so by the person
in possession or his agent or representative shall, on conviction,
be fined not more than one hundred dollars or be imprisoned
for not more than thirty days.

“All municipal courts of this State as well as those of mag-
istrates may try and determine criminal cases involving vio-
lations of this section occurring within the respective limits
of such municipslities and magisterial districts. All peace
officers of the State and its subdivisions shall enforce the pro-
visions hereof within their respective jurisdictions.

“The provisions of this section shall be construed as being
in addition to, and not as superseding, any other statutes of
the State relating to trespass or entry on lands of another.”

This was the provision involved in Peterson v. Greenville, 373
U.8.244.
¥ See State v. Hallback, 40 8. C. 298, 18 S. E. 919, 922:

“. .. but it is clear that ‘trespass’ is a more comprehensive
term than ‘entry.’ and indeed includes it, especially when we
eongider the words that follow—‘after notice’——which does not
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A conviction without evidence to support it may also be
perceived as one based on a law which fails to give fair
warning. Indeed, Thompson v. Louisville, 362 U. S. 199,
206, rested in part upon Lanzetta v. New Jersey, 306 U. S.
451. Surely the South Carolina entry after notice law
(§16-386) utterly fails to convey to potential offenders or
to the tribunals any standards by which the proposed or
past act could be charged. Could this statute furnish any
warning to petitioners that what they were doing violated
it, and could it be thought to command their conviction, on
the factual showing in these records, with anything like the
clarity needed in a court of law! The obvious negative an-
swers make it clear that due process was violated.

The Maryland statute involved in Bell read, in part, as
follows:

“Any person or persons who shall enter upon or cross
over the land, premises or private property of any
person or persons in this State after having been duly
notified by the owner or his agent not to do so shall be
deemed guilty of a misdemeanor, and on conviction
thereof before some justice of the peace in the county
or city where such trespass may have been committed
be fined . ... ” (Md. Code, 1957, Art. 27, §577).

oceur at all in section 2501 [now §16-382], which creates the
offense of ‘trespass.’”

In State v. Mays, 24 S. C. 190 (1886), the distinction was made
between entry after notice and trespass, the court holding that an
afidavit charging “trespass after notice” failed to inform the de-
fendant that he was charged under G. S. 2507 (now §16-386)
rather than under G. S. 2501 (now §16-382). Qiving notice was
referred to as ‘“‘essential” (24 8. C. at 195).

None of the civil trespass discussion in cases relied on by the
State such as Shramek v. Walker, 152 S. C. 88, 149 S. E. 331, and
State v. Lazarus, 1 Mill. Const. (8 S. C. Law) 31 (1817), has
any bearing on the meaning of entries after notice in §16-386.
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The application of this statute to the peaceable refusal to
leave a restaurant table does not excite the risibilities, as
does the analogous application in the South Carolina cases.
But the radical vice is the same. What is prohibited is en-
tering or crossing of land, premises, or private property,
after due notification, and that is not what petitioners did.
The indictment, drawn after the statute, charged them with
entering and crossing the premises “after having been duly
notified by Albert Warfel . . . not to do s0. . . .” (B. 3;
emphasis supplied), but the record conclusively shows that
this notification (by Warfel) was given when the peti-
tioners were seated at tables in the restaurant (R. Bell 28-
29, 39).»

Again, the Maryland court has, by a novel construction
of this old law in a recent sit-in case decided after peti-
tioners’ acts (Griffin v. State, 2256 Md. 422, 171 A. 2d 717
(1961), cert. granted, 370 U. S. 935), interpreted this statute
to apply to the act of remaining after warning. No prior
Maryland law was invoked to support this novelty;* the
court in Griffin, supra, looked to State v. Avent, 253 N. C.
580, 118 S. E. 2d 47 (1961), vacated 373 U. S. 375, North
Carolina’s response to the sit-ins. But to that construction
the same remarks apply as were made above with respect
to the South Carolina statute. If, as a matter of state
law, a statute saying “enter” means “remain,” then, as &

3 The single possible exception to this is that Mr. Warfel in-
formed petitioner Quarles of “company policy” at the front of
the dining room (R. Bell 27-28); there was no other description
of Warfel's statement to Quarles, and no statement that he was
forbidden to enter in explicit terms. Quarles said he became
engaged in a conversation with Mr. Hooper, the owner, at this
point (R. Bell 43).

The indictment (R. Bell 3, 14) was based upon Albert Warfel’s
order to leave and did not refer to Miss Dunlap, the hostess. In
any event, her statement—‘“We haven't integrated as yet"—did not
unequivocally forbid entry (R. Bell 24).

% In 1958 the Maryland court had emphasized the importance of

notice forbidding entry, Krauss v. State, 216 Md. 369, 140 A. 2d
653 (1958).
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matter of federal law, that statute fails, as so applied, in
the basic due process requirement of reasonable clarity in
its command to the citizen and to the tribunal that must
decide whether it has been broken.

Although it is submitted that due process would, for the
reasons given in this part, be wanting in these convictions
if petitioners had been ordered to leave because they were
not wearing ties, or for any other reason exciting no spe-
cial federal constitutional sensitivity (Cf. Lanzgetta v. New
Jersey, 306 U. S. 451), that question need not be decided
in these cases. It is settled that the requirements of clarity
are especially high in cases involving, as these certainly do,
the attempted penalization of expression.” Smith v. Cali-
fornia, 361 U. S. 147, 151; NAACP v. Button, 371 U. 8.
415, 432, and cases cited; cf. United States v. National
Dairy Prod. Corp., 372 U. 8. 29, 36. The reason for this is
that freedom of expression, a specific federal right of great
importance in our polity, would be crippled if those exer-
cising it had to guess whether a vague statute might be
held to apply to them, or had to guess, as here, whether a
statute which seemed obviously inapplicable would be
stretched to apply. In short, a buffer zone must be pro-
vided, “because First Amendment freedoms need breathing
space to survive.” NAACP v. Button, 371 U. S. 415, 433.
Then, too, free expression would be endangered if courts,
expressing local interests, could freely avail themselves,
for the purpose of suppression, of the device of strained
construction of seemingly inapplicable statutes, or if police
and prosecutors could engage in “selective enforcement
against unpopular causes.” Button, supra (371 U. S. at
435); Thornhill v. Alabama, 310 U. S. 88, 97-98; Smith v.
California, 361 U. 8. 147, 151.

» It is settled that non-verbal expression such as petitioners’
conduct is included within “First Amendment” concepts. Strom-
berg v. California, 283 U. 8. 359.
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For the same reasons a high standard of clarity is im-
posed on statutes employed to diminish racial equality,
for that equality is a federal constitutional interest of very
high rank. Wright v. Georgia, 373 U. S. 284. Even if, con-
trary to petitioners’ view, a state may sometimes employ
its judicial power and criminal laws to further and sup-
port private racist patterns, it is submitted that this ought
to be allowed only where the state law speaks with clarity.
The measure of that required clarity need not be taken
here, for these statutes, insofar as they are clear, clearly
do not apply to the actions of petitioners, and they can
be made to apply only by a fiat of construction.

118

The Convictions in Barr v. Columbia Should Be Re-

versed on Several Grounds Specially Applicable to That
Case. -

A. In the case of Barr v. Columbia there were special circum-
stances of police involvement in the racially discriminatory
scheme which would supply the element of state action
and furnish grounds for reversal if no other existed.

The following facts are taken from the uncontradicted
testimony of the State’s own witnesses, the arresting police-
man and the manager of the drug store. The manager testi-
fied that the police first became involved in the matter of
git-ins in his store when “ . . . they came and informed
me of the demonstration and we were working as a group
... 1 didn’t call them to come around and inform me.
They informed me in advance” (RB. Barr 21) (emphasis
supplied). This “group” work with the police resulted
ina“... previous agreement to that affect, that if they
did not leave, they would be placed under arrest for tres-
passing” (R. Barr 23). In aunswer to the question, “So
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in fact you hed instructed the Police Department to arrest
them if they refused to leave at your request?” the manager
testified, “Not necessarily, I had instructed them, but that
was an agreement pertaining to the law enforcement divi-
sion” (R. Barr, 23). The arresting officer in turn, testified
that he was at the drug store not on special call but by
prearrangement (R. Barr 5-6). This testimony conclu-
sively establishes that the actions of the police were taken
by general and concerted prearrangement, and not by mere
arrest on complaiut or on the basis of casual observation.*
Whether or not conclusive in itself on the “state action”
question, this fact wholly determines the crucial significance
of what follows.

Mr. Stokes, the arresting officer, was waiting in the store
for the arrival of the expected sit-in demonstrators (R.
Barr 6). After they came in, he testified, Mr. Terry, the
manager, “made the statement to the five, that he wasn't
going to serve them, that they would have to leave” (R.
Barr 4). Then, in an action which establishes beyond
doubt the close affirmative involvement of the police in
the discriminatory scheme, the officer, in his own words,
“ ... requested that Mr. Terry go to each individual and
ask him to leave in my presence ....” (R. Barr 4) (em-
phasis supplied). The store manager’s testimony exactly
corroborates this point (R. Barr 17).

There is no ambiguity in this action. The officer was not
merely keeping order, or arresting for a crime which he
passively observed. He was engaged in counseling the
store owner on the means of producing clearcut evidence of

]

+ The closeness of the City’s supervision of and interest in this
matter, and the nature of its policy commitment, is indicated by
the statement attributed to Columbia’s City Manager by petitioner
Carter: “Gentlemen, further demonstrations will not be tolerated”
(BR. Barr 28).
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“crime,” and even “requesting” that he take this racially
discriminatory action. The crucial importance of this par-
ticipation may be shown, if further showing is needed, by
this officer’s positive testimony that the store manager,
though at an earlier time he had said he wanted these
Negroes out of his store, did not, at the actual time of
the alleged offense, request their arrest or eviction (R. 16).

Beyond a doubt, what is shown here is a general scheme
for dealing with sit-ing, in which the police played the
role of initiators. Where the officer stands by and “re-
quests” a private person so to frame his words as to make
sure a “crime” has been or will be committed, it is absurd
to talk of the mere neutral use of state machinery to en-
force private discriminatory choice. Cf. Lombard v. Louisi-
ana, 373 U. S. 267; Peterson v. Greenville, 373 U. S. 244.

B. The disorderly conduct convictions in the Barr case either
rest on no evidence of guilt and deny due process under the
doctrine of Thompson v. Louisville and Garner v. Louisiana,
or violate the rule requiring fair warning as exemplified
by Edwards v. South Carolina.

The five petitioners in the Barr case were charged and
found guilty of “breach of the peace” (S. C. Code §15-909)
as well and separate fines were imposed for this offense.
Nothing in the trial judge's oral ruling (R. Barr 41) indi-
cates the facts thought to support the breach of the peace
convictions. The Richland County Court said that this con-
viction was proper under S. C. Code §15-909 relating to
“Disorderly Conduct, Etc.”, and authorizing arrest and
specified punishment for:

Any person who . . . may be engaged in a breach
of the peace, any riotous or disorderly conduct, open
obscenity, public drunkenness, or any other conduct
grossly indecent or dangerous to the citizens of such
city or town or any of them. ...
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The Richland County Court held that the convictions
could be based on the evidence that “the defendants refused
to leave” after the management ordered them to leave—the
same evidence which it held supported the trespass convie.
tions (B. Barr 49). The South Carolina Supreme Court
noted that the convictions were had under this statute,
and that the exceptions on appeal charged a failure to prove
a prima facie case and the corpus delicti, but refused to de-
cide whether the offense was established, saying that these
exceptions were “too general to be considered”, failing to
comply with the court’s Rule 4, Section 6 (R. Barr 56).¢

First, the thought that there might be an independent
state ground precluding this Court's review of this particu-
lar objection to the breach of the peace convictions should
be put out of mind. This is so because the South Carolina
court clearly had the power to decide the issue presented
by petitioners’ exceptions, and simply exercised its dis-
cretion in refusing to do so, which does not preclude this
Court’s review. Williams v. Georgia, 349 U, S. 375. The
South Carolina court’s power is conclusively demonstrated
by a series of decisions rendered before and after Barr.
Indeed, shortly after the South Carolina court decided Barr,

4 Rule 4, Section 6 (Vol. 15, 8. C. Code, 1962, p. 146) does more
to discourage detailed and elaborate exceptions than to encourage
them, providing:

“Bection 6. Each exception must contain g concise state-
ment of one proposition of law or fact which this Court is
asked to review, and the same assignment of error should not
be repeated. Each exception must contain within itself a
complete assignment of error, and a mere reference therein
to any other exception then or previously taken, or request
to charge will not be considered. The exceptions should nof
be long or argumentative in form.” (Emphasis in original.)

Petitioners’ brief in the court below did argue the facts and
that the evidence showed merely that petitioners ignored the ra.
cially discriminatory command to leave without any evidence of
violent, threatening, or otherwise disorderly conduct. And, of
course, petitioners argued, in the brief as they had at the trial
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it decided the Bouie case in which identical exceptions were
made (R. Barr 51; R. Bouie 63), and not only considered
the merits of the exceptions, but actually reversed Simon
Bouie’s conviction for resisting arrest on the ground that
the elements of the offense were not proved. The court
did the very same thing in an opinion filed the day before
the Barr case as well; in Charleston v. Mitchell, 239 S. C.
376,123 8. E. 2d 512 (Dec. 13, 1961), petition for certiorari
pending as No. 8, October Term, 1963, the court considered
the merits of exceptions identical to those in Bary and Boute
(see record in Mitchell, on file in this Court p. 78) and
reversed convictions for interfering with an officer in the
discharge of his duties on the ground that the evidence
failed to support the convictions (239 S. C. at 393-395, 123
S. E. 2d at 520-521). In the Mstchell case, supra, the court
reviewed the evidence in detail and concluded that it was
insufficient to prove the offense; then the court made the
following statement which faintly, but confusingly, fore-
shadowed the next day’s pronouncement in Bary:

What we have said disposes of the question of whether
the evidence establishes the corpus delicts or proves a
prima facie case against the appellants. We do not
pass upon the question of whether this issue was prop-
erly before us for consideration. (Mitchell at 239 S. C.
395, 123 S. E. 2d at 521.)

To this abundant showing that the court has power
to rule and actually exercises this power, it seems almost
superfluous to add two more cases where the court ruled on
exceptions identical to those here. This did occur nine

(R. Barr 39-40), the claim that they were not guilty of any crime
as a Fourteenth Amendment due process and equal protection
Cla.un Thompson v. Louisville, 362 U. B. 199, was cited in the
petition for hearing (R. Barr 58)
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days before the Bary opinion in State v. Edwards, 239 S. C.
339, 123 S. E. 2d 247 (Dec. 5, 1961), rev’d sub nom. Edwards
v. South Carolina, 372 U. 8. 229, and a month before Barr
in Greenville v. Peterson, 239 S. C. 298, 122 S. E. 2d 826
(Nov. 10, 1961), rev. sub nom. Peterson v. Greenville, 373
U. S.244. So, at least four opinions roughly contemporane-
ous with that in Barr demonstrate that the South Carolina
court has the power and authority to, and under its rules
actually does, pass on exceptions worded identically to those
which it refused to pass on in this case.

Williams v. Georgia, 349 U. S. 375, 389, which held that
a state court’s discretionary decision not to rule on a federal
claim “does not deprive this Court of jurisdiction to find
that the substantive issne is properly before [it],” is obvi-
ously controlling.

Turning to the Barr record, it is manifest that either no
breach of the peace was proved, or that South Carolina’s
vaguely defined breach of the peace concept fails to give
fair warning. One way or the other the convictions offend
the due process clause.

Insofar as petitioners have ascertained, §15-909 has not
been definitively construed in any reported decision and
has never before been applied to conduct like that in this
case. However, since the charge seems to rest on a por-
tion of that statute relating to “breach of the peace” (and
not upon any of its other provisions such as those relating
to riotous or disorderly conduct, open obscenity, public
drunkenness, or any other grossly indecent or dangerous
conduct) the obvious place to turn for a meaning of
“breach of the peace” under South Carolina law is to de-
cisions on the common law crime of breach of the peace.
This was recently defined in State v. Edwards, 239 S. C.
339, 123 S. E. 2d 247, rev'd sub nom. Edwards v. South
Carolina, 372 U. S. 229. "
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In Edwards, the South Carolina court said that breach
of the peace was an offense “which is not susceptible to
exact definition” and that it included “a great variety of
conduct destroying or menacing public order and tran-
quility” (239 S. C. at 343, 123 S. E. 2d at 249). The court
then stated its approval of the definition of breach of the
peace it quoted from 8 Am. Jur., Breach of the Peace, p.
834, §3:

In general terms, a breach of the peace is a violation
of public order, a disturbance of the public tranquility,
by any act or conduct inciting to violemce . . ., it
includes any violation of any law enacted to preserve
peace and good order. It may consist of an act of
violence or an act likely to produce violence. It is
not necessary that the peace be actually broken to
lay the foundation for a prosecution for this offense.
If what is done is unjustifiable and unlawful, tending
with sufficient directness to break the peace, no more
is required. Nor is actual personal violence an essen-
tial element in the offense. . ..

By “peace,” as used in the law in this connection,
is meant the tranquility enjoyed by citizens of a mu-
nicipality or community where good order reigns
among its members, which is the natural right of all
persons in political society. (239 S. C. at 343-344, 123
S.E. 2d at 249.)

Petitioners’ conduct here did not come within the frame-
work of this definition. There was no showing of any act
of violence and there was no showing of any act “likely to
produce violence” if we exclude the possibility that the
mere presence of Negroes in a place customarily fre-
quented only by white persons is punishable as such a
threat to the peace. That cannot be so because of the equal
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protection clause. Garner v. Louisiana, 368 U. S. 157;
Taylor v. Louisiana, 370 U. S. 154; and Wright v. Georgia,
373 U. S. 284, make clear that the possibility of disorder
by others cannot justify conviction of petitioners in such
circumstances.

The South Carolina court’s definition of breach of the
peace contains nothing which suggests that a mere failure
to obey a racially discriminatory command of the propri-
etor of a public accommodation to leave his premises is
included within the definition, or that the crime is designed
as a protection for this type of “property” claim. The only
witness at the trial who asserted that petitioners “created
a disturbance” was the store manager, Terry, and he re.
garded their conduct as entirely orderly (R. Barr 22)
until the moment they sat down at the lunch counter (R.
Barr 23-24). He did not claim that petitioners’ response
to his command to leave in any way ‘“created any dis-
turbance"”; it was the mere act of sitting at the lunch
counter, in violation of the segregation custom, which was
thought to do this. The arresting officer, Mr. Stokes, gave
no testimony that petitioners created a disturbance or that
they did anything which created violence or disorder.

Thus, this case falls clearly within the runle of the
Thompson and Garner decisions, supra, and the breach of
the peace convictions should be reversed.

If it be considered that Section 15-909, by some loose
and expansive construction, embraces petitioners’ conduct,
then the statute surely denies due process because of its
vagueness. Petitioners’ conduct was well within the area
of constitutionally protected free expression, and whether
or not it was expression fundamentally exempt from state
prohibition, it certainly cannot be prohibited under a
vague catch-all law. The First Amendment freedoms in-
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clade non-verbal expressions as well as ordinary speech.
Cf. Stromberg v. California, 283 U. S. 359. As Mr. Justice
Harlan said, concurring in Garner v. Louisiana, 368 U. 8.
157, 207:

The fact that . . . the management did not consent
to the petitioners’ remaining at the “white” lunch
counter does not serve to permit the application of
this general breach of the peace statute to the con-
duct shown . ... For the statute by its terms appears
to be as applicable to “incidents fairly within the
protection of the guaranty of free speech,” Winters
v. New York, supra (333 U. S. at 509), as to that
which is not within the range of such protection.
Hence such a law gives no warning as to what may
fairly be deemed to be within its compass.

The threat which vague laws pose to the fragile right of
free expression, and the settled principles holding such
laws invalid are discussed more fully in Part II above.
Cantwell v. Commecticut, 310 U. S. 296 and Edwards v.
South Carolina, 372 U. S. 229, are controlling. Nothing
need be added to what was said so recently in Edwards,
supra, with respect to the obvious, and, indeed, self-con-
fessed indefiniteness of South Carolina’s crime of breach of
the peace.
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CONCLUSION

For the foregoing reasons, it is respectfully submitted
that the judgments below should be reversed.
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APPENDIX A

A Discussion of Property Rights

The content of the term “property right” has greatly
changed in the past two centuries. (See Powell on Real
Property, Par. 746). If one looks far enough backward it
could fairly be said that “he who owns may do as he pleases
with what he owns.” This is not the present law. The
present law of land has hesitatingly embodied an ingredient
of stewardship, which has grudgingly, but steadily, broad-
ened the recognized and protected scope of social interest
in the utilization of things. A property right no longer
includes a privilege in the individual owner to act sub-
stantially to the detriment of his fellow citizens.

Felix Cohen, in one of his essays published in 1960
(The Legal Conscience at 41), refers to “property” as
a “function of inequality.” The germ of truth in this has
present relevance for as demonstrated throughout this Ap-
pendix our law of property has been characterized by gov-
ernmental redress of that inequality in so many instances
that for the state to permit continuation of an inequality
is tantamount to endorsing it as an expression of public
policy.

So much of the American interposition for the modifica-
tion of absolute property rights is both so well entrenched
and so long accepted that we sometimes fail to recognize
its full significance. Property consists mainly in (a) a power
to dispose; and (b) a power to use. See Blackstone, Comm.
1:138.

Both of these powers have been significantly curtailed
in the centuries which are back of us. Both of these powers
are likely to be further curtailed in the years just ahead.

The power to dispose of owned assets has been outstand-
ingly cat down by (a) the rule against perpetuities; (b) the
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law on illegal dispositions; and (c) the insistence upon for-
malities as prerequisites for full efficacy. Powell on Real
Property {1839-858.

Beginning in the late seventeenth century, the rule against
perpetuities took final form after a gestation period of a
century and a third as a magnificent judicially manufactured
ingredient of the law designed to curb the power of the dead
hand to rule the future. It placed outer limits of time on
the power of the too often assumed all-wisdom of present
owners. Powell on Real Property 762.

Rooted even more anciently in feudal practices, restraints
upon the alienation of present interests earned invalidity.
At one time, a feudal tenant could lose the hand, which
derogated from the overlord’s rights, by presuming to pen
a deed of alienation. Modern thinking has made less drastic
the prohibited forms of alienation and has made milder the
penalties for overstepping established barriers; but the
law as to illegal restraints on the alienation of property
bulks large as restrictions upon what the owner of property
can do with that which he believes he owns. Restatement
of Property §§404-423. “Illegality” is broader than the
restriction upon the alienability of property. Whenever a
proposed provision is judged significantly to interfere with
the long-time welfare of society, it encounters a stern pro-
hibition. In general, these situations involve efforts by the
owner of property to use the bait of wealth to control the
conduct of his donees. Such attempts have been found
illegal where the donor

a. has attempted to control or to preclude marriage;
Restatement of Property §§424-427.

b. has attempted to sbape an exercise of the power of
testamentary disposition; Restatement of Property
§§428-432.



(4

c. has attempted to interfere with the religious behavior
of the recipient; Restatement of Property §434.

d. has attempted to cause departures from normal
familial relationships ; Restatement of Property §433.

e. has sought to meddle with the education or life work
of the recipients; Restatement of Property ¢436.

Such uses of wealth are potentially anti-social and hence
have been found deserving of substantial curtailment.

More important than the power to dispose is the power
to use. As one looks back over the centuries and decades
preceding 1963, the ever advancing flow of social restric-
tions on the individual’s exercise of his “privileges of use”
becomes most impressive.

When the owner of a large parcel of land conveys an
interior part, it is socially undesirable to have land which
cannot be worked, and bence the conveyor is presumed to
have granted an easement by necessity for access to and
exit from the conveyed land. Finn v. Williams, 376 Ill. 95,
33 N. E. 2d 226 (1941). The otherwise existent power to
enforce undisturbed possession is negatived, in part, by
an implied easement grounded in social policy.

When Blackacre and Whiteacre are in the same locality,
the owner of Blackacre may not so use his land as to lessen
the reasonable enjoyment of Whiteacre by its owner or
occupier. The twelfth century assize of nuisance, (McRae,
“The Development of Nuisance in the Early Common Law,”
1U. Fla. L. Rev. 27 (1948)), began the curtailment of the
privileges of use which was essential to the maintenance
of a fair standard of neighborliness as between nearby land
occupiers. Modern equity since the year 1800, has been
making constantly new applications of the basic idea that
one must so use his own as not to injure others. W. W. Cook,
Equity in 5 Enc. of the Social Sciences, 582-586 (1931).
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The law of waters, whether in streams, or on the surface,
in underground springs, or lowering clouds, has as a back-
drop the facts of nature. The amount and regularity of
the rainfall, the geologic factors below the surface and the
topographic configuration of the surface combine to deter-
mine the total moisture available to the several owners of
affected land. Powell on Real Property 708. Considera-
tions of social policy fix the scope of “reasonable use.”

Courts repeatedly assert that property rights are, and
always have been, held subject to the “police power”; that
is the power of the government to do that for which it exists,
namely, to impose restrictions (without compensation to
the owner) upon property owners whenever suckh restric-
tions are found to serve the health, the safety, the morals,
the conservation of resources, or, the general welfare of
the governed group. On this basis, the “residential” char-
acter of neighborhoods has been protected from “mobile
kitchens” (Eleopoulos v. City of Chicago, 3 IIl. 2d 247
(1954) ) ; manufacturing areas have been protected from ex-
cessive noises (Dube v. City of Chicago, 7 111. 2d 313 (1956)),
a statute of Virginia, compelling the connection of a private
home with the city water works system, has been upheld
(Weber City Sanit. Comm. v. Craft, 196 Va. 1140 (1955)).
Sanitary legislation began as early as 1389 (Stat. 12 Rich.
II, ¢. 13). Commissioners of sewers were established in
1430 (Stut. 8 Henry V1, c. 3). Bnilding regulations received
a large impetus from the Great Fire of 1666 in London.
The importance of safegnarding “health” and “safety”
gained new recognitions in the nineteenth century.

Building Codes are now a commonplace in almost every
community. By 1951, some 2233 municipalities were listed
as having such codes. Building Regulation Systems in the
United States, 1951, published by the Housing and Home
Finance Agency of the Division of Housing Research. See
also Note, 6 Stanford L. Rev. 104, at 113 (1953). They estab-
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lish specifications both as to the construction and use of
buildings. Multiple dwellings and tenements have require-
ments as to plumbing, toilet facilities, air space per occu-
pant and ventilation. No property owner is allowed to in-
dulge his fancy for yard or piazza water closets (City of
Newark v. Chas. R. Co., 17 N. J. Super. 351 (1952)). Fac-
tories, in proportion to the number of workers employed,
have requirements as to plumbing, ventilation and the mini-
mizing of fire hazards, plus additional requirements dic-
tated by the kind of work engaged in. Powell on Real Prop-
erty 11862. Similarly circumscribed as to permissible utili-
zations of their land are mercantile establishments. Special
requirements exist as to steam boilers, elevators, fire es-
capes, fire proofing and modes of egress. Powell on Real
Property 11863.

In the field of morals, there has been a similar evolution.
Profitable houses of prostitution are no longer the privilege
of respectable property owners. Note, 24 Wash. L. Rev.
67 (1949). Obscene exhibitions incur remedial social action.
State ex rel. Church v. Brown, 165 Oh. 8t. 31, 133 N. E, 24
333 (1956). Gambling is generously frowned upon. See,
for example, Iowa Code (1955) §99.1, injunction against
gambling; §726.1, penalty for keeping a place for gambling;
Mass. Ann. Laws (1955) c. 271, §§5A, 7, 8, 18 and 23. The
desirable outer limits on police power regulation with re-
spect to the public morals becomes less clear as doubts
grow concerning the exact content of morality and the
eficiency of courts or legislatures in compelling general
morality. Powell on Real Property 1864. See also Sym-
posium on Obscenity and the Arts, 20 Law and Contem-
porary Problems, 531-688 (1955). The areas in which active
debate is mow observable concern chiefly gambling and
sexual conduct. The fact remains that property owners have
been, and can be, effectively debarred from any use of their
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property found to offend public morals and such curtail-
ment of “property rights” calls for no reimbursement of
the owner so debarred.

In the wide open spaces of the West, there have been
comparable developments. Soil conservation districts have
adopted sometimes quite costly land use regulations which
must be observed by all owners in the district. Parks, Soil
Conservation Districts in Actior 13, 147 (1952). Conformity
has been assisted by the conditioning of land loans on pre.
scribed social behavior (Note, 1950 Wis. L. Rev. 716). In
areas devoted to cattle raising, individual owners are pre-
vented from making short-term gains by overgrazing.
Penny and Clawson, “Admin. of Grazing Distr.,” 29 Land
Econ. 23 (1953). This has been accomplished in some areas
by conditioning permits to use public lands needed for
grazing on the applicant having used his privately owned
land in a manner preserving its long-term value. (See
Federal Taylor Grazing Act, 43 M. S. C. A. §315 and the
Montana Grazing Act, Mont. Rev. Code 1947, $§46-2332).
Thus private ownerships are curtailed in their uses of their
“owned land” so as to assure adequate continuing supplies
of forage. Rural zoning to preserve timber and to accom-
plish reforestation of cutover areas not only serve the de-
sirable ends of conservation, but also serve the collateral
purpose of restoring local tax revenues by returning land to
the growing of timber and delaying the need for as yet un-
bearable expenses for local roads and school maintenance
(See Washington’s Forestry Practices Act, discussed in
State of Washington v. Dexter, 32 Wash. 2d 551 (1949);
Solberg, “Rural Zoning in the United States,” Agric. In-
form. Bull. No. 59 (1952)).

Courts and legislatures have resorted to the “police
power”—the general welfare of the group—in problems in-
volving renters (41 Stat. 298 (1919), constitutionality sus-
tained in Hirsh v. Block, 256 U. 8. 135; N. Y. Laws 1920 cc.
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131-139, constitutionality sustained in New York ez rel.
Brizton Operating Corp. v. La Fetra, 230 N. Y. 429, 130
N. E. 601, affd. 257 U. 8. 665; see also Powell on Real Prop-
erty 1252) and borrowers (Powell on Real Property 11471-
474).

The objectives of zoning center on the promotion of the
welfare of the community. It has become established since
1925 that the “property rights” of any land owner are sub-
ordinate:

a. to the establishment of residential areas in which
relaxation and relative tranquility can be enjoyed,
and in which there will be absent the vibration, noise,
smoke, odors, fumes and bustle of industry and com-
merce; Village of Euclid v. Ambler R. Co., 272 U. 8.
365; McQuillan, Mun. Corp. (3d Ed.) 1950, §$25.07,
25.96-25.109; Toll Zoning for Amenities, 2 Law and
Contemp. Prob. 266 (1955).

b. to the establishment of areas devoted to the provision
of goods and services without an intermixture of more
offensive uses; Bartram v. Zon. Com. of Bridgeport,
136 Conn. 89, 68 A. 24 308 (1949) ; Town of Marblehead
v. Rosenthal, 316 Mass. 124, 55 N. E. 2d 13 (1944),

¢. to the social need for controlling densities of popula-
tion so that the public services of transportation,
policing, fire protection, water and power supply and
waste removal can be efficiently rendered. Symposium,
20 Law and Contemp. Problems 197, 238, 481 (1955).

These decisions embody a pragmatic reconciliation of the
conflicting pulls of the constitutional guarantee that private
property shall not be taken without compensation and the
underlying police power of any government to serve the
social welfare. The transitional judicial thinking on this



subject is well illustrated by contrasting the District Court
in Schneider v. District of Columbia, 117 F. Supp. 705
(1953), with the ultimate decision of the same case, Berman
v. Parker, 348 U. S. 26.

As early as 1945, Mr. Justice Jackson in stressing the con-
trol of private rights by consideration of social concern
(U. 8. v. Willow River Power Co., 324 U. S. 499) had said:

“Only those economic advantages are ‘rights’ which
have the law back of them . .. whether it is a property
right is really the question to be answered . . ..

“Rights, property or otherwise, which are absolute
against all the world are certainly rare, and water
rights are not among them. Whatever rights may be
as between equals such as riparian owners, they are
not the measure of riparian rights on a navigable
stream relative to the function of the Government in
improving navigation. Where these interests conflict
they are not to be reconciled as between equals, but
the private interest must give way to a superior right or
perhaps it would be more accurate to say that as against
the Government, such private interest is not a right
at all.”

And see Cross, “The Diminishing Fee,” 20 Law and Con-
temp. Prob. 517 (1955).

Thus, the subjection of property rights to competing
claims is irrevocably embedded in our law. The nature of
the claim to be free from racial segregation is so compelling,
and, today, so clear, that no property owner can be heard to
say that his “inalienable,” “sacred,” right to discriminate
is somehow immune from this normal process and must be
sanctioned and enforced by law. If anything, an owner
should expect that the element of stewardship with which
all property is impressed, carries with it an obligation,
which the law will recognize, not to employ one’s public
facilities in a way which injures and humiliates a large
portion of the public.



Where, alas, has gone the “liberty” of property owners to
maintain and to operate structures which smell to high
heaven, which are destructive of the lives, or health, or
safety, or welfare of customers and workers? Just where
it was bound to go! Into the limbo. By the curtailment of
these “liberties’ there has been assured the larger liberty
of society as a whole.
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APPENDIX B

Survey of the Law in European and
Commonwealth Countries

1. France

Article 184, paragraph 2, of the French Penal Code,
the only provision that relates to occurrences showing some
resemblance to sit-ins, declares punishable the entry, with
the aid of threats or violence, of the domicile of a co-
citizen. It would be inapplicable to conduct involved in
the case at bar for two reasons: First, an essential ele-
ment of the crime is the use of threats or violence; second,
a place of public accommodation does not qualify as
“domicile” as that term is used in article 184(2).

In France, a peaceful sit-in, rather than commit a crime,
has a statutorily protected right to be served. According
to Decree No. 58-545 of June 24, 1958 (Journal Officiel of
June 25, 1958), every person engaged in commercial ac-
tivities (commergant) is prohibited, on penalty of im-
prisonment and/or fine, from refusing service to a per-
son who in good faith requests that it be rendered, if the
commercant is able to render the service in accordance
with normal commercial customs and no law forbids him
from rendering it. Although, in the absence of practices
of racial discrimination, this provision has never been
applied to situations similar to those presented in the
present case, its broad language would appear to make
escape from its prohibitions impossible.

2. Ialy

In Ttaly, as in France, the penal provision protecting
the home against unlawful entry does not cover peaceful
sit-ins in places of public accommodation. Article 614 of



the Ttalian Penal Code makes criminal only entry of a
home (abitazione) or other private residence (luogo di
privata dimora) against the will of the person who has
the right of exclusion, and does not apply to places of
public accommodation.

Furthermore, in Italy, the peaceable sit-in would have
a right to be served. Article 1336 of the Italian Civil Code,
entitled “offer to the public at large” (“offerta al pub-
blico”), provides that unless circumstances or usage indi-
cate otherwise, an offer to the public at large may be ac-
cepted by any member of the public. A term in the offer
or contract excluding Negroes would be disregarded as
violative of Italian public policy. Italy’s policy against
racial diserimination is firmly embedded in Article 3 of
its Constitution, providing that all citizens are equal re-
gardless of sex, race, language, religion, political convic-
tion, or personal or social standing.

8. Belgiam

Article 439 of the Belgian Penal Code declares punish-
able the entry of a home, apartment, room or lodging
inhabited by someone else against the latter’s will, if the
entry is made with the aid of threats or violence against
persons, or by breaking, climbing in, or with false keys.
Article 442 of the same code similarly declares punishable
whoever has entered any of the places specified in article
439 without the consent of the owner or the tenant and is
found there during the night. Neither of these articles
apply to peaceful sit-ins, since (1) they are designed to
protect only a person’s home or residence and not places
of public accommodation and (2) peaceful sit-ins do not
involve nocturnal visits and are, by definition, neither ac-
companied by threats or violence nor effectuated by break-
ing or climbing in or by using false keys.
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It is unclear whether in Belgium a peaceful sit-in would
have the right to be served. The answer would seem to de-
pend in part on whether Article 6 of the Belgian Consti-
tation, which provides that all Belgians are equal before
the law, also applies to individual, as distinguished from
governmental, action. If it does, the answer would be in
the affirmative.

4. The Netherlands

Article 138, paragraph 1, of the Dutch Penal Code de-
clares punishable whoever unlawfully enters the home or
the premises or homestead of someone else or whoever
unlawfully staying there refuses to leave. Prominent
Dutch authority supports the view that this provision af-
fords protection not only against unlawful invasion of the
home, but also against unlawful entry of other premises,
including places of public accommodation. See, e.g., 2
Van Bemmelen & Van Hattum, Hand-en Leerboek van het
Nederlandse Strafrecht 164-65 (The Hague-Arnhem 1954).
Nevertheless, this article would not outlaw peaceful sit-
ins, since the entry and refusal to leave of sit-ins cannot
be characterized as “unlawful.” Every owner of a place
of public accommodation extends an offer of service to
members of the public. A term in his offer limiting it to
members of a particular racial group would not be given
effect as being against public policy. As a result, a Negro
accepting the offer would obtain a right to be served.
Since that right would render his entry and refusal to
leave lawful, he would not come within the ambit of article
138. The operative Dutch public policy is embodied in
Article 14 of the European Convention on Human Rights
to which The Netherlands is a party and which prohibits
discrimination on the ground of race.
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Since a Negro, by accepting the offer of the owner of
the place of public accommodation, in effect concludes a
contract, he would, in Holland, have a civilly protected
right to be served.

§. Norway

Article 355 of the Norwegian Penal Code is similar to
the corresponding Dutch provision in that it outlaws un-
lawful entry not only of the home but also of a “vessel,
railroad car, motor vehicle or aircraft, or 8 room in any
of these or in any other enclosed place.” As a consequence,
it would seem to protect against “unlawful” entry of places
of public accommodation. Nevertheless, for the same rea-
sons as those elaborated in the discussion of Dutch law,
the entry and refusal to leave of a Negro sit-in would not
be “unlawful” and therefore not come within the ambit
of article 355.

Furthermore, in Norway, a peaceful sit-in would have
8 right to be served. The existence of this right follows
from general principles of contract law, under which the
person who exploits a place of public accommodation ex-
tends an offer of service to the public at large which may
be accepted by a Negro, who may disregard as violative
of public policy an exclusion based on race embodied in
the offer. Indeed, a person who refuses service solely on
the ground of race of the person who requests it may well
come within the compass of Article 246 of the Norwegian
Penal Code which declares punishable anyone who unlaw-
fully, in word or deed, offends another person’s feeling
of personal honor.
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6. Germany

Article 123 of the German Penal Code declares punish-
able unlawful entry not only of the home, but aiso of com-
mercial premises (Geschidftsriume). It similarly makes it
a crime for someone who has no right to be there to refuse
to leave these places upon demand by the person entitled
to their use and possession. There is no doubt that the
broad language of this provision also covers places of public
accommodation. Nevertheless, a peaceful sit-in would not
come within the compass of its prohibitions.

It is an essential element of the crime of article 123 that
the person who has entered the premises has done so un-
lawfully or stays on the premises without having a right
to be there. In the case of a peaceful sit-in, that essential
element would be lacking. Two grounds support this con-
clusion.

Article 3, paragraph 3, of the German Constitution pro-
vides that nobody may be granted a disadvantage or ad-
vantage because of his sex, birth, race, language, nationality
and origin, belief, or religious or political opinions. Al-
though there is a division of opinion among Germany’s
legal scholars and the problem has not yet been resolved
explicitly by the German constitutional court, German schol-
ars of great prominence as well as the first Senate of the
Federal Labor Court hold this constitutional mandate to
be directed not only to public officials, but also to private
individuals. See, e.g., Letsner, Grundrechte und Privatrecht
332-53 (Munich 1960) ; Nipperdey and Boehmer in 2 New-
mann, Nipperdey & Scheuner, Die Grundrechte. Handbuch
der Theorie und Praxis der Grundrechte 20, 422 (Berlin
1954); S.H.v. M. L. F., December 3, 1954, 1 Entscheidungen
des Bundesarbeitsgerichts 185 (1954); Landkreis U. ¥.
Schwester K., March 23, 1957, 4 Entscheidungen des Bund-
esarbeitsgerichts 240 (1957). If it does circumseribe the per-
missible conduct of individuals, there is no doubt that a



refusal of service and a demand to leave the premises based
merely on race is in violation of the German Constitution
and cannot be given the effect of making unlawful the sit-in's
entry of, and presence on, the premises.

However, even if the constitutional provision wonld not
address itself directly to individuals, the sit-in’s entry and
presence would not be unlawful. Although older authority
seems to support the view that places of public accommoda-
tion cannot be regarded as extending an offer to the public
at large and do no more than invite the public to make an
offer, consisting of a request for service, the modern opin-
ion, supported by prominent and most authoritative German
scholars, is that the question of whether a place of public
accommodation extends an offer to the public must be an-
swered in accordance with the circumstances of the indi-
vidual case. For the modern view, see 1 Erman, Handkom-
mentar zum Biirgerlichen Gesetzbuch 217-218 (3d ed. West-
felen 1962); Palandt, Biirgerliches Gesetebuch 116 (21st
ed., Munich and Berlin 1962); 1 Staudinger, Kommentar
eum Biirgerlichen Gesetzbuch mit Einfihrungsgesetz und
Nebengesetzen 878 (11th ed. by Brindl & Coing, Berlin
1957). This opinion, which favors the finding of an offer,
would clearly give the peaceful sit-in, who accepted the offer
by entering and ordering, a contractual right to remain on
the premises and to be served. Furthermore, even if the
sit-in's right to enter, to remain on the premises, and to be
served could not be based on a contract, it could be grounded
on general principles of tort law. According to Article 826
of the German Civil Code, every act that is comira bomos
mores (gegen die guten Sitten) constitutes a tort that cre-
ates a claim for compensation of the damages it causes.
There is no doubt that a refusal to give service based on
discrimination sgainst the customer’s race alone would vi-
olate standards of proper conduct generally accepted in
Germany and therefore constitute a tortious act. Even those
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who oppose the direct applicability of Article 3, paragraph
3, of the German Constitution to private individuals agree
that its provisions make clear to what norms an individual’s
conduct in society must conform. Since article 826 imposes
on the place of public accommodation the obligation not to
refuse service merely on the basis of the customer’s race, the
customer would bave the corresponding right to enter and
remain on the premises. Clearly, the customer’s entry and
remaining on the premises would be measures designed to
protect himself against the unlawful discrimination prac-
ticed by the place of public accommodation. Since Article
227 of the German Civil Code provides that a measure that
is necessary to defend oneself against an unlawful act is
lawful, the customer would undoubtedly be acting lawfully
by entering and remaining on the premises.

7. England and the Commonwedlth Countries

In England, a “sit-in” would seem fo be non-criminal,
because the criminal trespass laws there require force.

In four provinces of Canada, Fair Accommodation Prac-
tices Acts prohibit racial discrimination in public accom-
modations.? In the remaining provinces, it is doubtfal
whether the criminal law would reach this activity.®

In India, racial discrimination in public accommodations
18 prohibited by the Constitution. :

110 Halsbury, Laws of England, Criminal Law §1100 (3d. ed.
1955) ; Rex v. Bake, 3 Burr. 1731, 97 Eng. Rep. 1070 (K. B., 1765) ;
Rex v. Wilson, 8 Term Rep. 357, 101 Eng. Rep. 1432 (K. B., 1799):
Rez v. Smyth, 5 C & P 201 (1832).

? Sagkatchewan Statutes 1956, c. 68 ; Ontario Statutes 1954, c. 28,
as amended by Statutes 1960-61, c. 28; New Brunswick Acts 1959,
¢. 6; Manitoba Acts 1960, c. 14.

* The closest law would seem to be the Malicious Damage Statute,
Martin’s Criminal Code (1961), Section 372 (1). But the requisite
elements of damage would seem to be lacking here.

¢ Constitution of India, Article 15(2).
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In Pakistan, the abrogation of the Constitution of 1956
by presidential proclamation in October, 1958 apparently
struck out a constitutional right® to nondiscriminatory treat-
ment. When the Constitution is fully restored this Right
will be effective. However, a “sit-in” would appear not to
come within the scope of existing criminal statutes.*

In Australia, there are either no state criminal trespass
statutes’ or state statutes which would not reach “sit-ins”.*

In New Zealand, a “sit-in” might be criminal,® but there
have been no reported cases of a factually similar nature.

In Ghana' and Nigeria,” freedom from racial discrim-
ination is a constitutional right.

Only in the Union of South Africa would it be clear that a
“git-in” was criminal’*—and here, significantly, the racial
element is a factor in constituting the crime.

§ Article 14, Constitution of 1956.

* The requisite intent would appear to be lacking for & violation
of the criminal trespass statute, Pakistan Criminal Code, s. 441.
Bakmatullah v. State, 1958 P. L. D. Dacea 350.

T Western Australia and Queensland.

% The statutes in New South Wales (Inclosed Lands Protection
Act, 1901-1939, 8. 4) and Southern Australia (Trespassing on
Lands Act 1928) apply only to “inclosed lands”—a very restrictive
category. See 23 Australian Law Journal 357 (1949). Victoria's
statute—Police Offenses Act 1958, 8. 20(3) (d)—provides the de-
fense of “supposition of right”. See Martin v. Hook, 5 A. L. R. 6
(1899). Tasmania’s statute—Trespass to Lands Act 1862—pro-
vides the defense of “reasonable excuse”; additionally, it may not
be applicable to an urban setting.

* Police Offenses Act 1927, s. 6A; inserted by Police Offenses
Amendment Act (No. 2) 1952, s. 8.

¥ Constitution of Ghana, Article 13, Declaration of Fundamen-
tal Principles.

1 Constitution of Nigeria, Chap. II1, Fundamental Rights, s. 27.

!* Reservation of Separate Amenities Act, Act No. 49 of 1953,
3, Section 2(2), making it an offense for & person of one race
wilfully to enter public premises or a public vehicle set aside for
members of another race.
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In THE
Supreme Court of the United States

Ocroser TerM, 1963

No. 12

ROBERT MACK BELL, Er AL,,
Petitioners.
v.
STATE OF MARYLAND,
Respondent.

ON WriT oF CERTIORARI TO THE COURT OF APPEALS OF THE
STATE OF MARYLAND

BRIEF FOR RESPONDENT

OPINION BELOW

The opinion of the Court of Appeals of Maryland (R. 10)
is reported in 227 Md. 302, 176 A. 2d 771 (January 9, 1962).
The Memorandum Opinion of the Criminal Court of Balti-
more, Byrnes, J., March 23, 1961 is unreported (R. 6).

JURISDICTION

The Petitioners allege that the Supreme Court of the
United States has jurisdiction pursuant to 28 U.S.C.
1257(3).
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QUESTIONS PRESENTED
1. Does a state criminal trespass conviction of Negroes
protesting a racial segregation policy in a private restau-
rant constitute state action proscribed by the Fourteenth
Amendment in a municipality where neither law nor local
custom require segregation?

2. Were Petitioners denied due process of law because
their convictions under the Maryland Criminal Trespass
Statute were based upon no evidence of the proscribed
conduct, or because the statute gave no fair warning of the
prohibited conduct?

CONSTITUTIONAL PROVISIONS AND
STATUTE INVOLVED
1. Section 1, Fourteenth Amendment to the Constitu-
tion of the United States.

2. Section 577, Article 27, Annotated Code of Maryland
(1957 Edition); Chapter 66, Laws of Maryland, 1900 (see
Amended Brief for Petitioners, Pages 4 and 5).

STATEMENT OF FACTS

The facts in Bell v. Maryland differ considerably from
the facts in the sit-in cases previously before this Court.
Here, the demonstrators entered a private restaurant in
a privately-owned building in Baltimore City (R. 30).
Neither the municipality in which the restaurant was
located nor the State had a restaurant segregation law.
Nor was there any evidence of a local custom of segrega-
tion in the community (R. 50). The demonstrators, who
passed through the street-level lobby of the restaurant,
were met at the entrance to the private dining area of the
restaurant by the hostess, who normally seats customers
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(R. 23). She was standing at the top of four steps (R. 23).
Petitioners were barred from further entry into the dining
room by the hostess and the Assistant Manager on the
sole ground that the owner of the restaurant feared a
loss of clientele if Negroes were permitted to eat in the
private dining areas of the restaurant (R. 24, 32, 43). In
spite of this notice not to enter, the demonstrators never-
theless pushed by the hostess and took seats at tables
throughout the dining room, one or two at a table, and
in the grille in the basement (R. 25, 47). Meanwhile a
long conversation took place between the leader of the
group and the manager and owner of the restaurant (R.
32). The Petitioners were requested to leave but refused
to do so (R. 28). The police were summoned. When they
arrived the members of the Negro group were the only
persons remaining in the restaurant (R. 39). The Trespass
Statute, Section 577, Article 27, Annotated Code of Mary-
land (1957 Edition) was read to the group in the presence
of the police (R. 28, 39). Some of the group left, but the
remainder refused (R. 39). Employees of the restaurant
took down the names and addresses of those remaining
(R. 39). Since the police refused to arrest the Petitioners
without a warrant, Mr. Hooper, the owner, went to the
Central Police Station to obtain warrants (R. 39). The
magistrate spoke with the leader of the group on the tele-
phone; and the Petitioners agreed to come down to the
police court on Monday morning and submit to trial (R.
40). One and one-half hours after their initial entry, Peti-
tioners left the restaurant (R. 41). The leader of the
demonstrators later testified that the group remained on
the premises even though they knew they were going to
be arrested; and that being arrested was a part of their

technique in demonstrating against segregated facilities
(R. 49).
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ARGUMENT

L

A STATE CRIMINAL TRESPASS CONVICTION OF NEGROES
PROTESTING A RACIAL SEGREGATION POLICY IN A PRIVATE
RESTAURANT DOES NOT CONSTITUTE STATE ACTION PRO-
SCRIBED BY THE FOURTEENTH AMENDMENT IN A MUNICIPAL
ITY WHERE NEITHER LAW NOR LOCAL CUSTOM REQUIRE
SEGREGATION.

Conspicuously absent from the facts in this case is State
action. In order to be constitutionally prohibitive, State
action must “coerce,’ “command”, and “mandate” the
racial discriminatory practice leading to conviction of the
petitioners. Lombard v. Louisiana, 373 U.S. 267. There
is neither such command, coercion, nor mandate here. The
State’s involvement is not to a degree that it may be held
responsible for the discrimination.

Maryland at the time of the arrest of the Petitioners did
not have a statute requiring segregation of restaurants and
other places of public accommodation. Cf. Peterson v.
Greenville, 373 U.S. 244. Nor did the City of Baltimore,
the situs of the subject restaurant, have an ordinance pro-
hibiting equal access to restaurants. Ibid. The evidence
adduced at the trial did not reveal that the proprietor
refused service on the basis of any express official State
or municipal policy. Cf. Lombard v. Louisiana, supra. It
was not unlawful for the restaurant owner to serve the
demonstrators; nor was it unlawful for them to eat in the
restaurant if the owner had served them. Cf. Peterson v.
Greenville, supra; Gober v. Birmingham, 373 U.S. 314

The neutrality of the State here is implicit in the acts
of its officers. The police, when summoned by the pro-
prietor refused to arrest the Petitioners (R. 40). The
police insisted that the owner swear out warrants before
a Police Magistrate. The arrests were never made by



the police even though one and one half hours after their
initial entry, the Petitioners were still in the restaurant
refusing to leave. The proprietor, nevertheless, had ad-
vised the Petitioners that they would be arrested if they
failed to leave and he read the trespass statute to them
(R. 29, 48). The Petitioners were not placed in custody.
In fact, they made arrangements with the Magistrate by
telephone to come to the court the following Monday,
voluntarily, to submit to trial (R. 40, 50).

Community custom did not dictate the result in the
Bell case. No evidence was produced before the trial
court to show the existence of an overriding custom or
“climate” of segregation in the community causing un-
equal enforcement of otherwise innocuous State laws
solely to exclude Negroes on the basis of their race. In
fact the evidence reveals exactly the opposite conclusion.
Quarles, leader of the demonstrators, testified that in a
number of other restaurants where the demonstrators had
sought service, they sat, were served and ate (R. 50). In
such a fluid situation in the immediate community, it could
hardly be concluded now by the mere recitation of empty
statutes not even before the trial court (Bell brief, p. 31,
n. 13), that Jim Crow ruled the roost. Furthermore, over
three years ago, a considerable period considering the
rapid evolution of race relations, Chief Judge Thomsen
of the United States District Court of Maryland found,
&s a matter of fact, that in February of 1960 there was no
“custom, practice, and usage of segregating the races in
restaurants in Maryland.” Slack v. Atlantic White Tower
System, Inc., 181 F. Supp. 124, 126, 127, aff’d Fourth Cir.,
284 F. 2d 746. In that decision, after reviewing facts pre-
sented by both sides on the question of custom and usage,
Chief Judge Thomsen stated:

“Such segregation of the races as persists in restau-
rants in Baltimore is not required by any statute or
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decisional law of Maryland, nor by any general custom
or practice of segregation in Baltimore City, but is
the result of the business choice of the individual
proprietors, catering to the desires or prejudices of
their customers.” Ibid, pages 127, 128.

The reason given by the owner of the restaurant for re-
fusing service to Petitioners was that in his opinion his
particular clientele did not wish to eat with Negroes.*

“I tried to reason with these leaders, told them that
as long as my customers were deciding who they
want to eat with, I'm at the mercy of my customers.
I'm trying to do what they want. If they fail to
come in, these people are not paying my expenses.
and my bills. They didn’t want to go back and talk to
my colored employees because every one of them are
in sympathy with me and that is we're in sympathy
with what their objectives are, with what they are
trying to abolish, but we disapprove of their methods
of force and pushed their way in” (R. 32, 33).

This statement was corroborated by Petitioner Quarles’
own statement:

“I was asking him, well, why wasn't it these Negroes
he thought so much of weren’t capable of sitting at
his tables to eat? He said, well, it's because my cus-
tomers don’'t want to eat with Negroes” (R. 43).

Petitioners’ argument that the State of Maryland has
denied to Petitioners equal protection of its laws is based
upon the erroneous theory that the State of Maryland
has caused the Petitioners’ convictions of a crime from
which persons other than Negroes would be immune. In
the absence of legislation to the contrary, the State is not

* Although the nominal owner of the restaurant is a corporation,
of which Mr. Hooper is President, he is referred to herein as the
owner of the restaurant in the same manner as he is referred to 3s
the owner in the testimony (R. 30, 31).
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charged with the positive duty of prohibiting unreason-
able discrimination in the use and enjoyment of facilities
licensed for public accommodation. Williams v. Howard
Johnson’s Restaurant, (4th Cir.) 268 F. 2d 845; Slack v.
Atlantic White Tower System, Inc., 181 F. Supp. 124, aff’d,
(4th Cir.) 284 F. 2d 746. The owner of a restaurant, having
the legal right to select the clientele he will serve, may, to
enforce this right, use reasonable force to repel or eject
from his place of business any person whom he does not
wish to serve for whatever reason. See cases collected in
9 ALR. 379 and 33 ALL.R. 421; also 4 Am. Jur., Assault
and Battery, Section 76, page 167; Restatement of the Law
of Torts, Section 77; Martin v. Struthers, 319 U.S. 141.

So long as such right of the proprietor exists, to leave,
as his sole remedy, the application by him of force would
surely offend the principles of an ordered society. Cf.
Griffin v. Collins, 187 F. Supp. 152. However, in calling
upon a peace officer of the State to eject any person, the
owner may employ only such means involving the State
as do not single out and enforce sanctions against a par-
ticular racial class of persons. This is the gist of the State
action argument.

Petitioners’ theory is incorrect because where the appli-
cation of the criminal trespass statute operates equally
against all persons whom the proprietor wishes to exclude
or eject, and the State is not significantly involved in the
owner's selection, then the neutral use of the State law
enforcement process to enforce the proprietor’s selection
of clientele is not prohibited by the Fourteenth Amend-
ment. Cf. Shelley v. Kraemer, 334 U.S. 1; Barrows v. Jack-
son, 346 U.S. 249.

Petitioners further contend that licensing of restaurants
by the State is a significant factor. However, State action
With respect to licensed facilities depends upon whether
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interdependence between State and its licensees is to an
extent that the State participates in and can regulate deci-
sions of its licensees relating to private discrimination on
the basis of race or color. Burton v. Wilmington Parking
Authority, 365 U.S. 715; McKibbin v. Michigan Corpora-
tion & Securities Commission, 369 Mich. 69, 119 N.-W. 24
557 (1963). Where the statutory fee, imposed by the State
upon a business enterprise operated for a profit, is a mere
tax on the business and not a regulatory license, there can
be no State involvement in the decisions of the internal
management of the business. Spencer v. Maryland Jockey
Club, 176 Md. 82, 4 A. 2d 124, app. dismissed, 307 U.S. 612.
Where the licensing is regulatory in the exercise of the
police power, however, the Legislature may prescribe rea-
sonable rules within the scope of the regulation. Any
restaurant operated for profit in Maryland must obtain a
license whether it operates as an exclusive club or is open
to the public generally. Maryland Code (1957 Edition),
Article 56, Section 178. This license is a statutory fee or
tax. The distinction between those food service facilities
that must pay the statutory fee and those that are exempt
therefrom, is whether or not the business operates for
profit. Ibid, Sec. 8. There is no statutory exemption for
facilities that operate as exclusive clubs or place restric-
tions upon clientele. The police and health statutes apply
to all establishments regardless of profit or selection of
clientele. Maryland Code, Article 43, Secs. 200-203.

It is settled law in Maryland and in other jurisdictions
that the licensing of a place of public amusement does not
constitute a franchise requiring the owner to furnish en-
tertainment to the public or admit everyone who applies.
Greenfield v. Maryland Jockey Club, 190 Md. 96, 57 A. 2d
335; Marrone v. Washington Jockey Club, 227 U.S. 633,
Madden v. Queens County Jockey Club, 296 N.Y. 249, 72
N.E. 2d 697; 1 A.L.R. 2d 1160, cert. den. 332 U.S. 761; cases
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collected in 1 AL R. 24 1165, 60 ALR. 1089, 30 ALR. 651.
Nor does the refusal to contract, based solely upon the
race of the party seeking the bargain, offend the guaran-
tees of the Fourteenth Amendment. Reed v. Hollywood
Professional School, 169 Cal. App. 2d 887, 338 P. 2d 633;
Gardner v. Vic Tanny Compton, 182 Cal. App. 2d 506, 87
ALR. 2d 113.

Shelley v. Kraemer, supra, has no application here. In
that case the constitutional right violated by the State’s
enforcement of restrictive covenants was a property right—
the right to the use and enjoyment of property already
purchased. In the case before this Court, Petitioners were
denied no rights or property. Under the present status of
the law they had none. Civil Rights Cases, 103 U.S. 3. This
Court’s holding that each person in the community has
a right to remain on private premises of another operated
as a business, licensed or otherwise, without the permis-
sion of the owner, would be tantamount to conferring
upon ever person an inchoate property right in the busi-
ness premises, becoming vested at the moment of entry.
In the absence of legislation creating or taking away prop-
erty rights involved here, such a holding would not be
proper exercise of the judicial function.

In conclusion, in order to make Shelley v. Kraemer
logically consistent with the result in the case at bar urged
by these Petitioners, this Court must hold that these
Negroes had an inalienable right to enter and receive food
service in Hooper's Restaurant, which right could not be
denied them by Mr. Hooper on the basis of their race
alone. Anything short of such a holding would be begging
the question; for if this Court holds that Petitioners’
rights were merely dependent on the existence of notices
posted upon the door, the basic civil rights issue will
merely be shifted to the street.
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I

PETITIONERS WERE NOT DENIED DUE PROCESS OF LAW SINCE
THEIR CONVICTIONS UNDER THE MARYLAND CRIMINAL TRES.
PASS STATUTE WERE BASED UPON EVIDENCE OF THE PRO.
SCRIBED CONDUCT, OR, IN THE ALTERNATIVE, BECAUSE THE
STATUTE GAVE FAIR WARNING OF THE PROHIBITED CONDUCT.

There are ample facts in the record showing violation
of the Maryland trespass statute. Petitioners entered the
lobby of Hooper’s Restaurant through a revolving door.
Petitioners were notified by the hostess (R. 24, 42) and
Assistant Manager (R. 43, 47) of the restaurant that they
would not be permitted to enter and be seated in the
private dining areas of the restaurant. Nevertheless, part
of the group of demonstrators ascended the four steps
separating the lobby from the dining room and pushed by
the hostess to gain entry to the dining room. Part of the
group, also ignoring the management’s warning, descended
the steps from the lobby to the grille on the lower floor
(R. 43, 47).

Clearly, under the facts of this case, Petitioners, after
notification by the owner’s agent not to do so, entered and
crossed over the premises and private property of another
in violation of the Maryland Criminal Trespass Statute.
That Petitioners were so notified was admitted by Quarles,
leader of the group, in his testimony (R. 42, 43). As to the
demonstrators who went to the grille downstairs, Quarles
stated:

“Q. Why did some of the students go downstairs?
Didn't you say they went downstairs because they
couldn’t be seated upstairs? A. After they were

blocked forcibly by the manager and hostess, they pro-
ceeded downstairs to seek service” (R. 46, 47).

Judge Byrnes, who presided at the trial, in his Memo-
randum Opinion (R. 6, 7) found as a matter of fact that
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the testimony disclosed that the defendants entered the
restaurant and requested the hostess to assign them seats;
but she refused, informing Petitioners that it was not the
policy of the restaurant to serve Negroes. She said she
was following the instructions of the owner of the restau-
rant. Commenting on the evidence, Judge Byrnes stated:
“Despite this refusal, defendants persisted in their
demands and, brushing by the hostess, took seats at

various tables on the main floor and at the counter in
the basement” (R. 7).

It is submitted that the evidence before the trial judge
in this case goes far beyond the mere refusal to leave after
lawful entry, the basis of the attack on the application of
the Maryland statute. On the basis of the foregoing refer-
ences to the testimony, and Judge Byrnes’ comments
thereon, it is clear that there was evidence of notice to
the Petitioners by the owner; and that such evidence was
considered by the trial judge. Cf. Krauss v. State, 216 Md.
369, 140 A. 2d 653 (1958).

It should be noted that the Maryland statute refers both
to “entry upon” and “crossing over” such premises. The
Petitioners in this instance were notified by the owner'’s
agent not to enter the dining areas of the premises. If the
Court should construe the statute to require notification
of entry, as to those portions of the premises, such notifi-
cation was given. But here, under the Maryland statute,
it is unnecessary to go that far. The Maryland statute
merely requires that the owner notify the potential tres-
passer not to “cross over” his property. Implicit in such a
warning is the command to halt and advance no further
on the owner’s premises, when so notified.

The construction of the statute advanced here is con-
sistent with the fact that Maryland has two criminal tres-
pass statutes. The second count of the indictment was
drawn pursuant to Section 576 of Article 27 of the Mary-
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land Code (1957 Ed.). This Section of the criminal trespass
act prohibits the entry of “posted” premises. Clearly, such
statute pertains to notification by means of posting signs
at the boundary of such property. However, by the addi-
tion of the words “crossing over”, Section 577 surely refers
to the failure of the trespasser to continue beyond the
point where, upon discovery, the owner had notified him
to halt. The words of the statute are clear and a reasonable
construction is called for. It should be noted that the
statute proscribes either entry upon or crossing over.

However, even if the Supreme Court, in reviewing the
record before it, finds no evidence that the Petitioners were
duly notified not to enter or cross over the dining areas
of the restaurant, it has before it ample evidence that Peti-
tioners refused to leave the premises when so requested.
The Maryland Court of Appeals, in construing the Mary-
land Trespass Statute, has stated that statutory references
to “entry upon or crossing over”, cover the case of remain-
ing upon land after notice to leave. Bell v. State, 227 Md.
302, 176 A. 2d 771 (R. 11); Griffin v. State, 225 Md. 422,
171 A. 2d 717 (1961). See also, State v. Avent, 253 NC.
580, 118 S.E. 2d 47, vacated and remanded on other grounds,
Avent v. North Carolina, 373 U.S. 375.

The Maryland Trespass Statute is neither void for vague-
ness nor unconstitutionally applied because the terms used
are clear and have well-settled meanings. In Alford 0.
United States, 274 U.S. 264, this Court upheld the convi¢-
tion of a person under a statute penalizing the building of
a fire “near” any forest in the public domain. The Court
said that the word “near” taken in connection with the
danger to be prevented, laid down a plain enough rule of
conduct for anyone who seeks to obey the law. Similarly
in Omaechevarria v. Idaho, 246 U.S. 343, this Court held
that men familiar with range conditions and desirous of
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observing the law would have little difficulty in knowing
what was prohibited by a statute forbidding the herding
of sheep on any cattle “range,” “usually” occupied by any
cattle grower. It has been held further that a criminal
statute penalizing a bank employee for receiving money,
checks, or other property as a deposit in the bank when
he has knowledge that it is insolvent, is not unconstitu-
tionally vague although “insolvent,” which has several
meanings, was not defined in the statute. Eastman v. State,
131 Ohio State 1, 1 N.E. 2d 140, appeal dismissed 299
U.S. 505.

This Court has said in effect that persons of ordinary
intelligence engaged in an activity coming within the pur-
view of a criminal statute are in a position to know what
that statute proscribes. McGowan v. Maryland, 366 U.S.
420, 428; United States v. Harriss, 347 U.S. 612, 617. The
Petitioners here fall within this rule. Petitioners were en-
gaged in an activity — namely, demonstrating against
segregation in private establishments — which was, to say
the least, risky. One of the risks of which they were aware
was arrest (R. 49). It was testified that one or two of the
group had been arrested previously for demonstrating in
Hooper's Restaurant (R. 35, 56, 57); and the Trespass
Statute was read to them at that time (R. 58). On that
occasion the owner had to use physical force to keep
demonstrators from entering the outside door (R. 59).
Additionally in the present case the Petitioners arrived at
the restaurant carrying picket signs which some of the
group proceeded to display outside the door after Peti-
tioners were refused service (R. 44). Under these cir-
Cumstances, it could hardly be said Petitioners were mis-
lead by the application of the Maryland Trespass Statute
here. In fact, it is quite apparent that they knew, prior
t entering, that they were not welcome in Hooper's Res-
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taurant; and their arrest, trial, and attendant publicity
thereof, were an intrinsic part of their method of express-
ing protest (R. 49). Furthermore, if Petitioners had really
been ingenuously ignorant of the proscriptions of the Mary-
land statute, they would certainly have raised the issue
at their trial in their defense. The record does not show
that Petitioners did not know they would subject them-
selves to criminal penalties for remaining on the private
premises of another after having been warned to leave.

In conclusion, Petitioners were not denied due process of
law because their convictions under the Maryland Crimi-
nal Trespass Statute were based upon some evidence that
(1) they entered the dining areas of the restaurant after
warning not to do so; (2) they crossed over a portion of the
premises after warning not to do so; or (3) they had actual
notice prior to entry that they would be in violation of the
Maryland Criminal Trespass Statute if they sought food
service in Hooper's Restaurant. Further, the Maryland
Criminal Trespass Statute gave fair warning, and they
had actual knowledge, that to remain on the private prem-
ises of another after warning was proscribed by the statute.

CONCLUSION

It is respectfully submitted, for the reasons set forth
herein, that the judgments below should be affirmed.

Respectfully submitted,
TaoMas B. FINaN,
Attorney General,

Rosrrr C. MurpHY,
Deputy Attorney General,

LorinGg E. HAWES,
Assistant Attorney General,

For Respondent.
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3n the Supreme Gourt of the nited States
OcroBer TERM, 1963

No. 6

‘WiLL1AM L. GRIFFIN, ET AL., PETITIONERS
v.

STATE OF MARYLAND

No. 9

CHARLES F. BARR ET AL., PETITIONERS
v

Crry or CoLUMBIA
No. 10

SmMoN BOUTIE, ET AL., PETITIONERS
v

Crty oF COLUMBIA
No. 12

ROBERT MACK BELL, ET AL., PETITIONERS
v.

STATE OF MARYLAND

No. 60

JaMes RUSSELL ROBINSON, ET AL., APPELLANTS
v.

STATE OoF F'LORIDA

ON WRITS OF CERTIORARI TO THE SBUPREME COURT OF SOUTH
CAROLINA AND THE COURT OF APPEALS OF MARYLAND AND
ON APPEAL FROM THE BUPREME COURT OF FLORIDA

BRIEF FOR THE UNITED STATES AS AMICUS CURIAE

OPINIONS BELOW

The opinion of the Court of Appeals of Maryland
Q)
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in Griffin (G. 76-83) * is reported at 225 Md. 422, 171
A 24 717. The opinion of the Cireuit Court for
Montgomery County (G. 72-75) is not reported.

The opinion of the Supreme Court of South Caro-
lina in Barr (BA. 53-56) is reported at 239 S.C. 395,
123 S.E. 2d. 521. The opinions of the Richland
County Court (BA. 46-51) and the Recorder’s Court
of the City of Columbia (BA. 41) are not reported.

The opinion of the Supreme Court of South Caro-
lina in Boute (BO. 64-67) is reported at 239 S.C. 570,
124 S.E. 2d. 332. The opinions of the Richland
County Court (BO. 57-62) and the Recorder’s Court
of the City of Columbia (BO. 50-51) are not reported.

The opinion of the Court of Appeals of Maryland
in Bell (BE. 10-12) is reported at 227 Md. 302, 176 A.
2d T71. The opinion of the Criminal Court of the City
of Baltimore (BE. 6-9) isnot reported.

The opinions of the Supreme Court of Florida in
Robinson (R. 4044; 46-48) are reported at 132 So.
2d 3 and 144 So. 2d 811. The opinion of the District
Court of Appeals of Florida (R. 4445) is reported
at 132 So. 2d 771. The judgment of the Circuit
Court of the Eleventh Judicial Circuit in and for
Dade County, Florida (R. 38) and the statement of
the Criminal Court of Record of Dade County (R. 36-
37) are not reported.

JURISDICTION

The judgment of the Court of Appeals of Mary-

land in Griffin was entered on June 8, 1961 (G. 76).

' The records in Griffin v. Maryland, No. 8; Barr v. Colum-
bia, No. 9; Bouie v. Columbia, No. 10; Bell v. Maryland, No-
12; and Robinson v. Florida, No. 60, are referred to as “G.’
“BA.,” “BO.,” “BE.” and “R.,” respectively.
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The judgment of the Supreme Court of South
Carolina in Barr (BA. 53) was entered on Decem-
ber 14, 1961, and a petition for rehearing was denied
on January 8, 1962 (BA. 59).

The judgment of the Supreme Court of South
Carolina in Bouie (BO. 64) was entered on Febru-
ary 13, 1962, and a petition for rehearing was denied
on March 7, 1962 (BO. 69).

The judgment of the Court of Appeals of Mary-
land in Bell (BE. 10-12) was entered on January 9,
1962.

The judgment of the Supreme Court of Florida in
Robinson (R. 46) was entered on September 19, 1962.

The petition for a writ of certiorari in Griffin
was granted on June 25, 1962 (370 U.S. 935; G. 84).
The case was argued on November 5 and 7, 1962, and
on May 20, 1963 the case was restored to the calendar
for reargument (373 U.S. 920).

On June 10, 1963, the petitions for writs of certio-
rari in Barr, Boute and Bell were granted (373 U.S.
804-805; BA. 63; BO. 73; BE. 62) and probable juris-
diction was noted in Robinson (374 U.S. 803; R. 57).

The jurisdietion of the Court rests on 28 U.S.C.
1257 (2) and (3).

QUESTIONS PRESENTED
In Griffin, Barr, Boute, and Bell, the question is
whether a criminal trespass statute which, on its face,
proscribes only entry onto private property after
warning not to enter may constitutionally be applied
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to Negroes who entered upon business premises open
to the general public without having been forbidden
but refused to leave when requested to do so.

In Robinson, the question is whether a criminal
statute which proscribes remaining on private prop-
erty after a request to leave, but only when the man-
agement deems the presence of the guest detrimental
to business (or the guest is guilty of obnoxious con-
duct), may constitutionally be applied to a mixed
group of whites and Negroes who refused to leave a
restaurant after being requested to do so but without
being told, despite inquiry, why they were being
evicted."

INTEREST OF THE UNITED STATES

These cases are the third group of ‘‘sit-in” cases
to reach this Court. They involve American citizens
peacefully protesting the racially discriminatory prac-
tice of certain places of public accommodation. As
in the previous cases, the petitioners claim that the
State involvement in their arrests and convictions
violates the equal protection clause of the Fourteenth
Amendment. The respondents, on the other hand,
invoke the State’s power to preserve law and order
and its duty to protect the rights of owners of private
property. Since the ultimate resolution of these com-
peting claims involves the interests of millions of citi-
zens and the consideration of vital constitutional is-

2 Our statement of the questions is confined to those to which
this brief is addressed. :
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sues, these cases are of obvious importance to the
country as a whole.

In presenting the government’s views, we are mind-
ful, at the same time, of the precept that this Court
will not ordinarily reach broad constitutional issues
if the cases admit of disposition on narrower grounds.
In our opinion, these cases may properly be decided
(as we argue tnfra) on the basis of relatively narrow
and well settled principles of constitutional adjudica-
tion. Accordingly, it seems unnecessary and undesir-
able at this time to express an opinion upon the unset-
tled and far-reaching questions to which much of the
parties’ argument has been addressed. Should the
Court disagree and desire an expression of the views
of the United States upon reargument, we would be
prepared to make a full statement.

STATEMENT
1. GRIFFIN v. STATE OF MARYLAND, No. 6

a. Statute Involved.—Petitioners were convicted of
violating Article 27, Section 577, of the Maryland
Code (1957) which provides:

Any person * * * who shall enter upon or
cross over the land, premises or private prop-
erty of any person * * * after having been
duly notified by the owner or his agent not to
do so shall be deemed guilty of a misdemeanor
* * * provided [however] that nothing in this
section shall be construed to include within its
provisions the entry upon or crossing over any
land when such entry or crossing is done under
a bona fide claim of right or ownership of said
land, it being the intention of this section only
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to prohibit any wanton trespass upon the pri-
vate land of others.

b. The Facts.—This case involves a “sit-in’’ demon-
stration at Glen Echo Amusement Park in Montgom-
ery County, Maryland. The Park advertised
extensively. Its advertisements were directed to the
general public and did not indicate that admission
was in any way limited (G. 44-46).

On June 30, 1960, petitioners, young Negro stu-
dents, entered the Park through the main gates
(G. 6-7; 59). No tickets of admission were required
for entry; tickets are purchased at individual
concessions within the Park (G. 17). [Petitioners,
with valid tickets that had been purchased for them
by white supporters, took seats on the carousel (G.
7-8; 17; 59-60). The carousel was not put in opera-
tion and petitioners were approached by one Francis
J. Collins (G. 8-9; 61). Collins performed services
for Glen Echo as a “special policeman’ under
arrangements with the National Detective Agency
(G. 5; 14). At the request of the Park management,
Collins had been deputized as a Special Deputy Sher-
iff of Montgomery County (G. 14-15; Montgomery
County Code (1955) sec. 2-91). He was dressed
in the uniform of the National Detective Agency and
was wearing his Montgomery County Special Deputy
Sheriff’s badge (G. 14). Collins directed petitioners
to leave the Park within five minutes, explaining that
it was “the policy of the park not to have colored
people on the rides, or in the park’” (G. 7-8). Collins
had not spoken with any of the petitioners prior to
encountering them on the carousel (G. 28). Petition-
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ers declined to obey Collins’ direction and remained
on the carousel for which they tendered tickets of
admission (@. 8, 17). Collins then arrested petition-
ers for trespass, under Article 27, Section 577, of the
Maryland Code (G. 12).

Collins took this action under the instructions of
his employer. He had been told by one of the co-
owners that the Park ‘‘didn’t allow negroes’’ (G. 39).
On the occasion in suit, Collins acted after consulting
the Park Manager who “‘instructed [him] to notify
[the students] that they were not welcome in the
park, and we didn’t want them there, and to ask them
to leave, and if they refused to leave, within a reason-
able length of time, then they were to be arrested for
trespass” (G. 54. See also, G. 7).

At the Montgomery County Police precinct house,
where petitioners were taken after their arrest, Collins
preferred sworn charges for trespass against petition-
ers by executing an ‘‘Application for Warrant by
Police Officer” (G. A, 12). Upon Collins’ charge, a
“State Warrant” was issued by the Justice of the
Peace’ Petitioners were tried in the Circuit Court
of Montgomery County on September 12, 1960.

*The original State Warrant, filed on August 4, 1960 (G.B.)
alleged that each of the petitioners “{d]id enter upon and pass
over the land and premises of Glen Echo Park (KEBAR) after
having been told dy the Deputy Sheriff for Glen Echo Park, to
leave the Property, and after giving him a reasonable time to
comply, he did not leave * * *.” (Emphasis added). This was
replaced by an amended State Warrant of September 12, 1960
(G.C.) which alleged that petitioners “did unlawfully and

wantonly enter upon and cross over the land * * * after having
been duly notified by an Agent of Kebar, luc, not to do

80 * s em
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They were convicted of wanton trespass and ordered

to pay a fine (G. F, 72-75). The conrvictions were af-
firmed by the Maryland Court of Appeals, which re-
Jected petitioners’ argument that, because of the
absence of adequate warning, the Maryland statute was
inapplicable (G. 79-80). It held that:

Having been duly notified to leave, these ap-
pellants had no right to remain on the premises
and their refusal to withdraw was a clear vio-
lation of the statute under the circumstances
even though the original entry and crossing
over the premises had not been unlawful. * * *

2. Bagr v. City oF CoLUMBIA, No. 9

a. Statute Involved.—The petitioners were convicted

of violating Section 16-386, as amended, and Section
15-909 of the Code of Laws of South Carolina, which
provide:

318

16-386. Entry on lands of another after notice
prohibiting same.

Every entry upon the lands of another where
any horse, mule, cow, hog or any other livestock
is pastured, or any other lands of another, after
notice from the owner or tenant prohibiting
such entry, shall be.a misdemeanor and be pun-
ished by a fine not to exceed one hundred dol-
lars, or by imprisonment with hard labor on the
public works of the county for not exceeding
thirty days. When any owner or tenant of any
lands shall post a notice in four conspicuous
places on the horders of such land prohibiting
entry thereon, a proof of the posting shall be
deemed and taken as notice conclusive against
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the person making entry &s aforesaid for the
purpose of trespassing.

15-909. Disorderly Conduct, etc.

The mayor or intendant and any alderman,
councilman or warden of any city or town in
this State may in person arrest or may author-
ize and require any marshall or constable espe-
cially appointed for that purpose to arrest any
person who, within the corporate limits of such
city or town, may be engaged in a breach of the
peace, any riotous or disorderly conduct, open
obscenity, public drunkenness, or any other con-
duct grossly indecent or dangerous to the citi-
zens of such city or town or any of them. Upon
conviction before the mayor or intendant or
city or town council such person may be com-
mitted to the guardhouse which, the mayor or
intendant or city or town council is authorized
to establish or to the county jail or to the county
chain gang for a term not exceeding thirty days
and if such conviction be for disorderly conduct
such person may also be fined not exceeding one
hundred dollars; provided, that this section
shall not be construed to prevent trial by jury.

n. The Facts.—This case involves a sit-in demon-
stration at the Taylor Street Pharmacy in Columbia,
South Carolina (BA. 3; 25). The pharmacy served
Negroes on the same basis as whites at all places in
the store except the lunch counter (BA. 17-19). At
the lunch counter, Negroes could buy food to remove
from the store but could not consume it on the
premises (BA. 19).

Petitioners, five Negro students at Benedict College,
entered the Taylor Street Pharmacy on March 15, 1960
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(BA. 25; 30-31). After some of them had made
purchases in the front portion of the store, they
seated themselves at the lunch counter in the rear
(BA. 3; 7; 31).* There was a sign indicating that
the manager reserved the right to refuse service,
but no sign specifically barring use of the counter
by Negroes (BA. 20; 37). As petitioners sat
down, some of the white patrons at the counter stood
up (BA. 4; 11-12). Mr. Terry, the store manager,
came to the counter and informed petitioners that
they should leave because they would not be served
(BA. 34; 17)." Petitioners did not leave at this re-
quest (BA. 4). Police Officer Stokes then directed
the manager to request again that petitioners leave,
which he did (BA. 4; 14-15; 17). The manager left
the luncheon area after his announcement to the peti-
tioners, and the police officer arrested petitioners
without a direct request from the manager (BA. 5;
16-17).

* Petitioner Carter gave his reason for seeking service (BA.
95): “Being a part of the general public we felt we had
a right there, and we still feel we have a right there.”

* Petitioner Carter testified that he was approached only by
the luncheonette manager—not Mr. Terry, the store manager—
and told: “You might as well leave because I ain’t going to
serve you” (BA. 26). Petitioner Counts testified similarly
(BA. 32-34).

s Petitioners Carter and Counts denied that the store manager
or Officer Stokes ever asked them to leave (BA. 26; 29; 35).
Carter also claimed that one of the white customers at the
counter stood up at the time petitioners sat down because the
customer was asked to do so by the store manager or cashier
(BA. 25-26). Until this request, Carter testified (BA. 26):
“She sat there and began eating just as if I was a human
being sitting beside her, which I was.”
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The petitioners were well dressed and orderly, and
they caused no interference with other customers
(BA. 7; 21-22). The co-owner of the restaurant
indicated that there was no difference between the
dress and demeanor of the petitioners and other
customers “other than the color of their skin” (BA.
22). There was no violence during the sit-in, nor
any open threat of violence. The only untoward
occurrence was the departure of some white patrons
from the counter as petitioners sat down (BA.
13-14).

The police had advance knowledge that the sit-in
was going to occur (BA. 3). They so advised the
store manager and three policemen were present at
the store when the petitioners arrived (BA. 5; 9, 21).
The collaboration between the store and the local
police is made clear by the manager in his answer to
a question whose “idea” it was to arrest petitioners
(BA. 24):

A. I'll put it that it was the both of us’
idea, that if they were requested to leave and
failed to leave, and given time to leave, that
they would be arrested.

Petitioners were sentenced by the Recorder’s Court
of the City of Columbia to pay a fine of $100.00 on
.'.Mr. Terry, the store manager, however, referred to the
sit-in as a “disturbance” (R. 22). When asked: “Other than
the fact that they came in and sat at the lunch counter, they
created no disturbance did they?” he replied: “When they sat
down they created a disturbance, yes. You could have heard
& pin drop in there, especially two weeks before that or what-

ever time before that, a large number came in, it just com-
Pletely stopped everything” (BA. 23-24).
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each charge or to serve thirty days on each charge,
$24.50 of the fines being suspended (BA. 42; 53).
The convictions were upheld by the Richland County
Court (BA. 46-51). That court ruled that a restau-
rant proprietor can choose his customers on the
basis of color without violating the Constitution, that
petitioners had no right to remain in the store after
the manager asked them to leave, and that the
manager could call upon the police to eject peti-
tioners. The court said (BA. 51):

Since Defendants had notice that neither
store would serve Negroes at their lunch coun-
ters, they were trespassers ab inmiito. Aside
from this however, the law is that even though
a person enters property of another by invita-
tion, he becomes a trespasser after he has been
asked to leave. Shramek v. Walker, supra
[152 S.C. 88, 149 S.E. 331].

The Supreme Court of South Carolina affirmed (BA.
53-56), relying principally on its decision in City of
Greenville v. Peterson, 239 S.C. 298, 122 S.E. 2d 826,
reversed, 373 U.S. 244.

3. Boute v. City oF CoLuMBIa, No. 10

a. Statute Involved.—The petitioners were cop-
victed of violating Section 16-386, Code of Laws of
South Carolina, which is set forth, supra, p. 8, in con-
nection with the Barr case.’

* Both petitioners were also charged with breach of the peace
in violation of Section 15-909, but they were not convicted of
this offense. (BO. 1). In addition, petitioner Bouie was
charged with and convicted of resisting arrest but his convic-
tion on this charge was reversed by the South Carolina Su-
preme Court (BO. 1; 66-67).
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b. The Facts.—This case involves a sit-in demon-
stration at the Eckerd’s Drug Store in Columbia,
South Carolina (BO. 3). Eckerd’s, one of Colum-
bia’s larger variety stores, is part of a regional chain
with numerous stores located throughout the South
(BO. 24). In addition to the lunch counter, Eckerd’s
maintains several other departments, including one
for retail drugs, another for cosmetics and one for
prescriptions (BO. 24). Negroes and whites are in-
vited to purchase and are served alike in all depart-
ments of the store with the single exception of the
food department which is reserved for whites (BO.
24). The store manager explained that Negroes are
not served in the food department because ““* * * all
the stores do the same thing’’ (BO. 26). There was
no evidence that any signs or notices were posted
indicating that Negroes would not be served at the
lunch counter.

On March 14, 1960, the petitioners, two Negro col-
lege students, seated themselves at a booth in the
lunch room at Eckerd’s and sought service (BO. 3;
27; 40). No one spoke to petitioners or approached
them to take their orders for food (BO. 26; 32).
Shortly after they were seated, an employee of the

* Petitioner Neal explained why he went to Eckerd’s (BO.
27): “Well, 1 entered Eckerd's under the impression to be
served, and I felt that I was within my rights to be served
food there, inasmuch as it was open to the public, 1 consider
myself as a part of the public and I felt it was my right
to be served.” Petitioner Bouie stated (BO. 45) : “I was served

Previously in all of the other departments of Eckerd’s and I

felt that I had a legitimate right to be served in the lunch
room.”
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store put up a chain with 4 “no tresspassing” sign
attached to it (BO. 29). Petitioners remained seated
for about fifteen or twenty minutes; each sat with an
open book before him and one worked on a puzzle
(BO. 6; 31; 40). During this time, white persons
were seated in the lunch room and were being served
(BO. 30).

The Columbia police, called by Eckerd’s manager,
approached petitioners and, in the presence of the
police, the store manager told petitioners to leave
té® & * hecause we aren’t going to serve you’’ (BO. 3;
9; 26). Petitioners remained seated and the Chief
of Police then asked them to leave (BO. 3—4). Bouie
asked the Chief of Police ‘“For what,”” and he re-
plied (BO. 4): ‘‘Because it’s a breach of the peace
*# *» *” Bouie again asked the Chief of Police ‘“for
what”” (BO. 4). The Chief then ‘‘reached and got
him by the arm * * * and * * * had to pull him out
of the seat’” (BO. 4). He then seized him by the belt,
gave him a “preliminary frisk”, and marched him
out of the store (BO. 4). Bouie testified that he
offered no resistance and told the Chief, ‘“That’s all
right, Sheriff, I’ll come on’’ (BO. 42).

The arresting officer described the conditions sur-
rounding the arrest of petitioners as follows (BO. 8;
11):

Q. When you observed these two defendants,
was either of them engaged in any riotous or
disorderly conduct?

A. Well certainly there was no riotous. If

it was disorderly conduct, it was because of
the fact that the Manager had asked them to
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move, in my presence, and they refused to
move.

Q. Other than that there was nothing which
you would say was any disorderly conduect.

A. No.

Petitioners were tried in the Recorder’s Court of
the City of Columbia without a jury and were con-
victed of trespass and sentenced to pay fines of
$100.00 or serve thirty days in jail, $24.50 of the
fines being suspended (BO. 51). Petitioner Bouie
was convicted of resisting arrest and fined $100.00
or thirty days, $24.50 of the fine being suspended
(BO. 51). Bouile's sentences were to run consecu-
tively (BO. 51).

Petitioners appealed to the Richland County Court
which sustained the judgments and sentences of the
Recorder’s Court in the same opinion upholding the
judgments in the Barr case (BO. 57-62).

On February 13, 1962, the Supreme Court of South
Carolina affirmed the convictions for trespass, but
reversed the conviction of petitioner Bouie for re-
sisting arrest (BO. 64-67). The Court relied prineci-
pally on its decisions in the Peterson and Barr cases
(BO. 66).

4. BELL v. STATE OF MARYLAND, No. 12

a. Statute Involved.—The petitioners were con-
victed of violating Article 27, Section 577, of the
Maryland Code (1957) which has already been set
forth in connection with the Griffin case (supra,
p. 5).

b. The Facts.—This case involves a sit-in demon-
stration in Hooper’s Restaurant in Baltimore, Mary-
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land (BE. 3). The restaurant is owned by the
Hooper Food Company, Inc., which has several other
restaurants in the city (BE. 30).

Petitioners, twelve Negro students, were part of a
group of fifteen to twenty Negro students who entered
Hooper’s Restaurant on June 17, 1960 (BE. 3). In
the lobby of the restaurant, the hostess, acting on
orders of Mr. Hooper, the owner, told them: “I'm
sorry, but we haven’t integrated as yet’’ (BE. 23-24).
She testified that the group was properly dressed, and
that, had they been white persons, they would have
been seated (BE. 26).

Some of the students succeeded in by-passing the
hostess and manager and took seats in the main din-
ing room and in & lower level grill (BE. 24-25; 43).
At the time the students entered the service area of
the restaurant, the manager was explaining to the
leader of the group that the restaurant’s policy pro-
hibited service to Negroes (BE. 27-28). While many
of the group sat one at a table, this action did not,
nor was it intended to, interfere with the service of
other customers (BE. 44; 46). *°

The manager, at Mr. Hooper’s request, called the
police (BE. 28; 33). The State trespass statute was
read to the group by the manager and some of them
left the premises (BE. 28-29; 33)." The remaining

10 Petitioner Quarles testified that he told Mr. Hooper that
(BE. 44): * * * we were not there to interrupt his busines
and we were not there to distort or destroy his business. We
were gimply there seeking service as humans and also as citi-
zens of the United States of America.” ]

1: Petitioner Quarles explained that he remained, knowing

that he would be arrested “{bJecause I think arrest is a small
price to pay for your freedom as a human being” (BE. 49)-
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students were then asked to identify themselves and
Mr. Hooper went to a police station to obtain war-
rants for their arrest (BE. 29; 39)."* The petitioners
were served with the warrants and their trials fol-
lowed.

Petitioners waived preliminary hearings in the
Magistrates’ court and were indicted by the Grand
Jury of Baltimore City (BE. 6-7). The indictment
was in two counts and charged (BE. 14-15) that
petitioners—

[1] * * * unlawfully did enter upon and
cross over the land, premises and private prop-
erty of a certain corporation in this State, to
wit, Hooper Food Co., Inc., a corporation, after
having been duly notified by Albert Warfel,
who was then and there the servant and agent

for Hooper Food Co., Inc., a corporation, not
todoso; ***

[2] * * * unlawfully did enter and trespass
on certain property of Hooper Food Co., Inc,
a corporation, which said property was then and
there posted against trespassers in a conspie-

uous manner; * * *
Each petitioner, after trial without jury in the Crim-
inal Court of Baltimore, was found guilty on the first
count and not guilty on the second count (BE. 6-9).
Fines of $10.00 were imposed but the fines were sus-
pended on the finding of the trial court that “* * *
these people are not law-breaking people; that their

“During the sit-in, other students picketed outside of the
restaurant (BE. 44). None in this group were arrested.
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action was one of principle rather than any inten-
tional attempt to violate the law’’ (BE. 9).

On January 9, 1962, the Maryland Court of Appeals
affirmed petitioners’ convictions (BE. 10-12). The
court relied principally on its decision in the Griffin
case (BE. 11).

5. RoBINsON v. STaATE oF FrLorma, No. 60

a. Statute Involved.—Appellants were found guilty
of violating Section 509.141 of the Florida Statutes
which provides:

(1) The manager, assistant manager, desk
clerk or other person in charge or in authority
in any hotel, apartment house, tourist camp,
motor court, restaurant, rooming house or
trailer court shall have the right fo remove,
cause to be removed, or eject from such hotel
or apartment house, tourist camp, motor court,
restaurant, rooming house or trailer court in
the manner hereinafter provided, any guest of
said hotel, apartment house, tourist camp, motor
court, restaurant, rooming house or trailer
court, who, while in said hotel, apartment
house, tourist camp, motor court, restaurant,
rooming house or trailer court premises is in-
toxicated, immoral, profane, lewd, brawling
or who shall indulge in any language or con-
duct either such as to disturb the peace and
comfort of other guests of such hotel, apart-
ment house, tourist camp, motor court, res-
taurant, rooming house or trailer court or such
as to injure the reputation or dignity or stand-
ing of such hotel, apartment house, tourist
camp, motor court, restanrant, rooming house
or trailer court, or who, in the opinion of the
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management, is a person whom it would be
detrimental to such hotel, apartment house,
tourist camp, motor court, restaurant, rooming
house, or trailer court for it any longer to
entertain.

(2) The manager, assistant manager, desk
clerk or other person in charge or in authority
in such hotel, apartment house, tourist camp,
motor court, restaurant, rooming house or trail-
er court shall first orally notify such guest that
the hotel, apartment house, tourist camp, motor
court, restaurant, rooming house or trailer court
no longer desires to entertain him or her and
request that such guest immediately depart from
the hotel, apartment house, tourist camp, motor
court, restaurant, rooming house or trailer
court. If such guest has paid in advance the
hotel, apartment house, tourist camp, motor
court, restaurant, rooming house or trailer court
shall, at the time oral or written request to
depart is made, tender to said guest the unused
or unconsumed portion of any such advance
payment. Said hotel, apartment house, tourist
camp, motor court, restaurant, rooming house
or trailer court may, if its management so
desires, deliver to such guest written notice in
form as follows:

‘“You are hereby notified that this establish-
ment no longer desires to entertain you as its
guest and you are requested to leave at once and
to remain after receipt of this notice is a mis-
demeanor under the laws of this state.”

(3) Any guest who shall remain or attempt
to remain in such hotel, apartment house, tourist
camp, motor court, restaurant, rooming house
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or trailer court after being requested, as afore-
said, to depart therefrom, shall be guilty of a
misdemeanor, and shall be deemed to be illegally
upon such hotel, apartment house, tourist camp,
motor court, restaurant, rooming house or
trailer court premises.”

b. The Facts.—This case involves a demonstration
at the Shell City Restaurant in Miami, Florida. The
restaurant is a part of a large store in which Negroes
are served on the same basis as whites (R. 24; 29).
The restaurant is separated from the rest of the store
by a glass enclosure (R. 15).

Appellants, a mixed group of eighteen Negroes
and whites, entered the restaurant on August 17,
1960, and seated themselves at five tables (R. 15-16).

1 The statute further provides:

“(4) In case any such guest, or former guest, of such hotel,
apartment house, tourist camp, motor court, restaurant, room-
ing house or trailer court, or any other person, shall be ille-
gally upon any hotel, apartment house, tourist camp, motor
court, restaurant, rooming house or trailer court premises, the
management, or any employee of such hotel, apartment house.
tourist camp, motor court, restaurant, rooming house or trailer
court, may call to its assistance any policeman, constable, depu-
ty sherifl, sheriff or other law enforcement officer of this
state, and it shall be the duty of each member of the afore-
said classes of officers, upon request of such hotel, apartment
house, tourist camp, motor court, restaurant, rooming house or
trailer court management, or hotel, apartment house, tourist
camp, motor court, restaurant, rooming house or trailer cour
employee, forthwith and forcebly, if necessary, to immediately
eject from such hotel, apartment house, tourist camp, motor
court, restaurant, rooming house or trailer court, any su
guest, or former guest, of other person, illegally upon such
hotel, apartment house, tourist camp, motor court, restaursnt.
rooming house or trailer court premises, as aforesaid.”
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The manager of the store—Mr. McKelvey—saw appel-
lants enter (R. 16). However, he did not approach
them. Rather, he and three other store employees
seated themselves at another table and ordered coffee
(R. 16). The manager observed the group for one
half hour (R. 17). Shortly thereafter, appellant
Perkins approached the manager. He complained
that he had not been served and asked when he could
expect service (R. 17). He was told by the manager
that he and the others in his group would not be
served (R. 17; 25). Perkins asked to speak further
with McKelvey, but McKelvey told him he had
nothing further to discuss with him (R. 17). Mr.
McKelvey then spoke with another store executive,
after which he called the police (R. 17).¢

The police arrived ten to twelve minutes after
Mr. McKelvey’s call (R. 17). At this time, Mr.
McKelvey, accompanied by a police officer and another
store employee, approached each table and told the
persons sitting there that they would not be served
and asked them to leave (R. 18; 28; 33). One of the
appellants asked McKelvey why he was being asked
to leave and McKelvey told him that he “had nothing
further to state” (R. 19). Appellants were then
asked to leave by the police officers but they persisted
in their refusal to leave and they were arrested
(R. 33).

“There was testimony that a group of about one hundred
persons had gathered outside of and within the restaurant
(R. 28; 25), However, the arresting officer testified that there
¥28 only a small group of persons present when he arrived

and that restaurant tables were occupied by persons other
than appellants (R. 34-35).

881



At appellants’ trial, Mr. McKelvey explained that
he refused service to Negroes ‘‘Because I feel, defi-
nitely, it is very detrimental to our business to do so”
(R. 19). When asked: ‘‘Is it not a fact that Shell’s
City does not have the official opinion that it is
detrimental to their business for Negroes to purchase
products in other parts of their store?”’, he replied:
“That is correct’’ (R. 24). Mr. Williams, a Vice
President and Auditor of Shell, also testified that he
believed service of Negroes in the resturant would be
detrimental to his business (R. 29).

The appellants were tried in the Criminal Court
of Record of Dade County, Florida, on August 26,
1960 (R. 3). The information filed against them
charged that on August 17, 1960, they did, in Miami,
Florida (R. 1-2):

* * * unlawfully remain or attempt to remain
in a restaurant after being requested to depart
therefrom in violation of Section 509.141(3),
* * * the manager, assistant manger, or other
person in charge or in authority of the aforesaid
restaurant, * * * being then and there of the
opinion that if the above-named defendants
were entertained or served it would be detri-
mental to the said restaurant, * * *,

Appellants were found guilty, but the imposition of
sentence was stayed and they were placed on proba-
tion (R. 4-7; 36-37). After a “‘circuitious and devi-
ous route’’ through Florida appellate courts, the judg-
ment of the trial court was affirmed by the Supreme
Court of Florida on September 19, 1962 (R. 46-48).
The latter courtsaid (R. 48):
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‘We find it unnecessary to engage in any pro-
longed discussion of the merits of the case. The
sole point presented is the matter of the validity
vel non of Section 509.141, Florida Statutes.
We have concluded, as did the trial judge, that
the statute is nondiscriminatory and that it
reflects a valid exercise of the legislative power
of the State of Florida. * * *

ARGUMENT
INTRODUCTION AND SUMMARY

In each of these cases, a group of Negroes, some-
times accompanied by white sympathizers, unsuccess-
fully sought service at a privately owned business
establishment generally open to the public. Three of
the cases (Barr, No. 9, Boute, No. 10, and Robinson,
No. 60) involve lunch counters or restaurants oper-
ated in connection with retail stores which welcomed
the Negro trade in all other portions of the establish-
ment. The two Maryland cases involved facilities—
an amusement park (Griffin, No. 26) and a restaurant
(Bell, No. 12)—which, at the time, refused Negro
customers. In each case, petitioners were denied the
service, directed to leave the premises, and, upon re-
fusing, were arrested by State officers. In no instance,
however, were they warned, by sign or word, before
entering, that their presence was forbidden. Yet, in
four of the cases (Nos. 6, 9, 10 and 12) the petitioners
were convicted of trespass under statutes (Md. Code,
Art. 27, Sec. 577, supra, p. 5; S.C. Code, Sec. 16-386,
8upra, p. 8) which, on their face, condemn only entry
after notice not to enter. While the statute in the re-



maining case (No. 60) proscribes remaining after
notice to leave, it does so only when the entrant is
personally obnoxious, either because of specified con-
duct or because his continued presence is deemed det-
rimental to business. See Fla. Stat.,, Sec. 509.141,
supra, p. 18. Yet, the appellants there were never
told that their exclusion was required on one of the
statutory grounds. Indeed, their express inquiry why
they were requested to leave was left unanswered.

On these facts, we think it plain that petitioners
were denied due process. They were not adequately
warned that their conduct was unlawful. In four
cases, nothing in the statute notified them that re-
maining after being requested to leave would subject
them to criminal penalties. Though we must, of
course, accept the State court’s ruling that the local
enactment in fact condemned such conduct, the failure
of the law itself to say so makes it unconstitutionally
vague as applied to these petitioners. Likewise, in
the fifth case, the petitioners, on the face of the stat-
ute, were entitled to fair notice that their exclusion
was justified on one or more of the specified grounds.
If, as we are now told, the law requires no such
explanation, then it is void for failure to give ade-
quate warning that this is so.

It will be said that our argument depends upon 8
narrow reading of the local statutes involved and 8
strict application of the rule of vagueness. This is
accurate. But there are compelling reasons for such
a course in these cases. At the outset, we detail those
considerations, applicable to all of the cases. As Wwe
show, the laws at the base of these prosecutions must

334



25

be tested according to strict standards, not only be-
cause they impose criminal sanctions, but because
they are here applied against peaceful conduct which
is, if illegal, plainly not immoral. They proscribe
acts which the State has a doubtful interest in con-
demning. Moreover, the statutes affect the exercise
of First Amendment rights and must be judged for
their inhibiting effect on the free expression of ideas.
Having defined and justified the general approach,
we examine each particular statute and its applica-
tion in each case. Noting the novel and unexpected
construction necessary to fit the facts, we conclude
in each instance that the statute is unconstitutionally
vague as applied.
THE TRESPASS STATUTES UNDERLYING THE CONVIC-

TIONS ARE UNCONSTITUTIONALLY VAGUE AS APPLIED
TO THE CONDUCT REFLECTED BY THE RECORDS

A. THE GENERAL APFROACH

We have already said that we deem it proper to
test the trespass statutes in suit, as applied in these
cases, by somewhat stricter standards than would be
appropriate in a different context. Since the reasons
govern all the cases, it is convenient to discuss them
first.

1. At the outset, it must be remembered that we deal
here with cryminal laws, Much has been said in these
cases about the property interest of the storeowner
and his right freely to choose his customers. But the
rights of the proprietor are not necessarily co-exten-
sive with the scope of the criminal statutes which pro-
tect private property. There may be a right in the



26

owner to evict an unwelcome guest although the latter
has committed no crime, and commits none in refusing
to leave. One may be, or become, a trespasser in the
sense of the civil law and yet not be guilty of criminal
trespass. These statutes are not rules of property,
but criminal laws which presumably condemn only the
more serious acts against property. Accordingly, the
usual requirement of specificity common to all crimi-
nal enactments applies fully here.™

The general rule is plain: ‘‘Before a man can be
punished, his case must be plainly and unmistakably
within the statute.”” United States v. Brewer, 139
U.S. 278, 288. A vague criminal statute ‘‘violates the
first essential of due process.” Connally v. General
Construction Co., 269 U.S. 385, 391. It is, like “the
ancient laws of Caligula,’” “a trap for the innocent.”
United States v. Cardsff, 344 U.S. 174, 176. The duty
of warning before punishing applies equally to the
States. The Fourteenth Amendment ‘‘imposes upon
a State an obligation to frame its criminal statutes so
that those to whom they are addressed may know what
standard of conduct is intended to be required.”
Cline v. Frink Dairy Co., 274 U.S. 445, 458. See, also,
Wright v. Georgia, 373 U.S. 284; Cramp v. Board of
Public Instruction, 368 U.S. 278; Winters v. New

15 The exception in favor of common-law crimes with a “well-
settled common law meaning” is inapplicable to these statutors
offenses. See Connally v. General Construction Co.. 269 US.
385, 391. On the contrary, these enactments, in derogation of
the common law (3 Burdick, 7he Law of Crime. Sec. 720) must
be strictly construed. See Brown v. Barry. 3 Dall. 365; 3 Suth-
erland, Statutes and Statutory Construction (3d ed.), chap. 62
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York, 333 U.S. 507, 519; Musser v. Utah, 333 U.S. 95,
97; Lanzetta v. New Jersey, 306 U.S. 451, 453.*

2. Another relevant consideration is the character
of the conduct condemned in these cases. It cannot
be said here that, regardless of the law, petitioners
must have kmown what they were doing was wrong.
Compare Screws v. Untted States, 325 U.S. 91, 101~
102; Williams v. United States, 341 U.S. 97, 101-102.
They were not acting with evil motive, nor were their
acts so plainly injurious that notice was superfluous.
At worst, their behavior was on the borderline of
legality, and the morality of their purpose is hardly

¥ The Maryland Court of Appeals has repeatedly recognized
that fair notice is an element of due process. See, e.g., State v.
Cherry, 224 Md. 144, 167 A. 2d 328 (1960); Police Commis-
sioner of Baltimore v. Siegel Enterprises, Inc., 223 Md. 110,
162 A. 2d 727 (1959) ; Craig v. State, 220 Md. 590, 155 A. 2d 684
(1959) ; McGowan v. State, 220 Md. 117, 151 A. 2d 156 (1958);
Stats v. Magaha, 182 Md. 122, 32 A. 2d 477 (1943). In State v.
Magaha, supra, the court explained the requirement of cer-
tainty (182 Md. at 125): “* * * It is an established doctrine of
constitutional law that a penal statute creating a new offense
must set forth a reasonably ascertainable standard of guilt and
must be sufficiently explicit to enable & person of ordinary in-
telligence to ascertain with a fair degree of precision what acts
it intends to prohibit, and therefore what conduct on his part
will render him liable to its penalties. A statute which either
commands or forbids the doing of an act in terms so vague that
persons of ordinary intelligence must necessarily guess at its
meaning and differ as to its application violates the constitu-
tional guarantee of due process of law.”

The South Carolina courts also have recognized the fair notice
requirement. See, e.9., Gaud v. Walker, 214 S.C. 451, 58 S.E.
2d 316 (1949) ; Byrd v. Lawrimore, County Treasurer, 212 S.C.
21,47 S.E. 2d. 728 (1948).
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debatable.” Whether or not petitioners’ conduct was
a civil trespass or a tort is irrelevant to the question
of adequate notice for the purposes of criminal lia-
bility. Cf. Pterce v. United States, 314 U.S. 306.
The statutes themselves, as interpreted and applied
here, required no finding of bad faith or intent to
injure and the adjudieation of guilt implies no such
finding. Compare Gorin v. United States, 312 U.S.
19, 27-28; United States v. Ragen, 314 U.S. 513, 524;
Communications Assn. v. Douds, 339 U.S. 382, 412-
413; Dennts v. United States, 341 U.S. 494, 515-516;
United States v. National Dairy Corp., 372 U.S. 29,
35. There is accordingly every reason to demand
clear forewarning here before the sanctions of the
criminal law are brought to bear.

Nor is this all. Not only was the conduct held
criminal here not malum ¢n se, but petitioners may
well have conceived that their actions were protected
against State interference by the Federal Constitu-
tion. Indeed, in the absence of violence, disorder or
other disturbance of the peace, it is, at the least, de-
batable whether the State had any legitimate public
objective to serve in lending its policeman, its prose-
cutor and its magistrate to support the storeowner’s
‘“‘private’’ policy of racial discrimination, cf. Shelley
v. Kraemer, 334 U.S. 1; Barrows v. Jackson, 346 U.S.

17 Professor Freund has noted, “[i]n applying the rule against
vagueness or overbroadness something, however, should depend
on the moral quality of the conduct.” See Freund, The Su-
preme Court and Civil Liberties, 4 Vand. L. Rev, 533. 50

(1951). See also Note, The Void for Vagueness Doctrine i
the Supreme Court, 109 U. of Pa. L. Rev. 67, 87, n. 98 (1960).
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249, or his decision to ban from his ‘‘private’’ prem-
ises the exercise of First Amendment rights. See
Thornhill v. Alabama, 310 U.S. 88; Marsh v. Alabama,
326 U.S. 501. Treading so close to the constitutional
line, it was incumbent on the State to give most spe-
cific warning of the conduct sought to be prohibited
and to define the offense with particularity.

3. Constitutional doubts about the validity of the
statutes aside, the First Amendment context of these
cases is of independent significance. What Mr.
Justice Harlan wrote in Garner v. Loutsiana, 368 U.S.
157, 201, is applicable here:

There was more to the conduct of those peti-
tioners than a bare desire to remain at the
“white”’ lunch counter and their refusal of a
police request to move from the counter. We
would surely have to be blind not to recognize that
petitioners were sitting at these counters, where
they knew they would not be served in order to
demonstrate that their race was being segre-
gated in dining facilities in this part of the
country.

Such a demonstration, in the circumstances
of these two cases, is as much a part of the
‘“free trade in ideas,”’ Abrams v. United States,
250 U.S. 616, 630 (Holmes, J., dissenting), as is
verbal expression, more commonly thought of as
‘‘speech.” It, like speech, appeals to good sense
and to ‘‘the power of reason as applied through
public discussion,” Whitney v. California, 274
U.S. 357, 375 (Brandeis, J., concurring), just
as much as, if not more than, a public oration
delivered from a soapbox at a street corner.
This Court has never limited the right to speak,
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a protected ‘‘liberty” under the Fourteenth
Amendment, Gitlow v. New York, 268 U.S. 652,
666, to mere verbal expression. Stromberg v.
California, 283 U.S. 359; Thornhill v. Alabama,
310 U.S. 88; West Virginia State Board of Edu-
catton v. Barnette, 319 U.S. 624, 633-634. * * *

Here, also, petitioners were plainly protesting
against unjust discrimination. Their evident purpose
was to demonstrate the existence of the condition, pro-
test against it, and solicit public sympathy for their
cause or indignation at the treatment they were made
to endure. In short, their object was to prick the
conscience of the community and of the Nation. They
chose a peaceful course. No violence resulted, no
disturbance of the peace ensued. In the circum-
stances, “stricter standards of permissible statutory
vagueness may be applied.”” Swmith v. California, 361
U.S. 147, 151. See, also, N.A.A.C.P. v. Buiton, 311
U.S. 415, 432; Winters v. New York, 333 U.S. 507,
509-510; 517-518; Herndon v. Lowry, 301 U.S. 242;
Stromberg v. Caltfornia, 283 U.S. 359.

The reasons are plain. Pervasive or loosely drawn
statutes affecting the exercise of First Amendment
rights tend to encroach on the area of constitution-
ally protected conduct. ‘‘[A] man may the less be
required to act at his peril here, because the free
dissemination of ideas may be the loser.”” Smith ¥.
California, supra. There are two dangers. The first
results from the inhibiting effect of permitting vague
enactments to be enforced or specific words to be
given an unlikely interpretation. If he cannot be
sure what is included within the ban of the statute,
the citizen may timidly forfeit his right to express
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himself in a manner which the law does not, or can-
not, forbid. Equally dangerous is the absence of a
clear guide for the policeman who must initially ad-
minister the law. However clearly the indictment
may later describe the charge, or the judge ultimately
define the scope of the offense for the jury’s benefit,
the vice of the vague statute is that it leaves the peace
officer at sea. With the best intentions, he may en-
croach on conduct which, it turns out, the law does
not condemn as criminal (whether or not it might
provide basis for a civil suit). For the less scrupu-
lous policeman, the statute is a license for abuse of
power or for discriminatory enforcement, especially
in an area, as here, where the pressures of local preju-
dice invite misuse of authority. ‘‘[A] vague and
broad statute lends itself to selective enforcement
against unpopular causes.”” N.A.A.C.P. v. Button,
supra, at 435. In either event, the arrest, or the order
to disperse under threat of arrest, effectively denies
the exercise of First Amendment rights, whatever the
ultimate disposition of the matter.

These reasons, we submit, justify a close examina-
tion of the statutes in suit. Barring other constitu-
tional objections—which we think it unnecessary to
discuss *—they can be sustained in this special con-

*So saying, we do not abandon the argument advanced last
Term in Grifin v. Maryland—that, having clothed the employee
of Glen Echo with its police powers, the State became so
lnextricably involved in the discrimination practiced by the
park that it could not, conmsistently with the Fourteenth
Amendment, arrest, prosecute and convict the victims of that
discrimination. Indeed, the decisions in Peterson v. Greenville,

378 US. 244, and Lombard v. Louisiana, 373 U.S. 267, seem to
lend support to that contention. Rather than repeat the argu-
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text only if they gave clear forewarning that the
conduct charged was prohibited.

B. THE MARYLAND AND S80UTH CAROLINA CASES

The petitioners in Barr and Boute entered retail
stores in Columbia, South Carolina, which cater to
Negroes and whites on the same basis except where
food is served. There were no signs harring Negroes
from the food departments. Indeed, in Barr, Negroes
could buy food at the lunch counter to “take out,” but
could not consume it on the premises. In Griffin, the
petitioners entered the Glen Echo Amusement Park
through its main gates. No one directed them not to
enter,” and tickets of admission were not required.
Petitioners took seats on a carousel. They were ap-
proached by Officer Collins and asked to leave the
Park within five minutes. They were arrested when
they declined to obey Collins’ direction and remained
on the carousel. In Bell, petitioners entered Hooper’s
Restaurant in Baltimore, Maryland. There was no
sign posted outside of the building barring admission
to Negroes. In the restaurant lobby, petitioners were
confronted by a hostess who told them: “I’m sorry,
but we haven’t integrated as yet.”” Nevertheless, peti-
tioners took seats and were eventually arrested.

Thus, in each case, it is clear that petitioners entered
ment here, however, we respectfully refer the Court to the
brief for the United States as umicus curige in No. 26, October
Term, 1962.

»Glen Echo co-owner Abram Baker testified that Officer
Collins had been instructed to stop Negroes at the main gaté

and tell them that they could not enter (G. 36), but that
procedure was not followed in this case.
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without notice that entry was forbidden. Nor is it
charged that their initial entry violated the law. The
trespass alleged is the refusal to leave after request.
Yet, at the time, there was no indication in the local
law that such a refusal was subject to criminal sanc-
tions. The South Carolina and Maryland statutes did
not say so. And, so far as we are able to determine,
no court in either State had so held.

1. The South Carolina statute (p. 8) punishes, in
terms, only “Every entry * * * after notice from the
owner or tenant prohibiting such entry.” There is
nothing in the statute to suggest that it also applies
to a person who is on the land without having re-
ceived any notice.” Nor have we found any South
Carolina case decided prior to the events in Barr and

¥ When the South Carolina courts have been called upon
to interpret Section 16-386, they have applicd strict standards
and have proceeded on the theory that where a person wishes
to assert his right to exclude individuals from his property and
have the backing of the criminal law, it is not too much to ask
him to give clear notice. Thus, the cases decided under Section
16-386 place special emphasis on the requirement that clear
notice be given before the person charged with trespass enters
upon the property. For example, in State v. Mays, 24 S.C.
180, 195 (1886), the court referred to “giving notice to the
defendant not to trespass upon the land” as “so essential
a matter.” And, in State v. Green, 35 S.C. 266, 14 S.E. 619
(1892), the court said:

“* * * under the view we take of this provision of our laws
_[G.S. 2507, a predecessor to 16-886], when the owner or tenant
In possession of land forbids entry thereon, any person with
notice who afterwards enters such premises is liable to punish-
ment.” (Emphasis added). :

See also, State v. Cockfield, 15 Rich. 58 (1887); State v.
Tenny, 58 S.C. 215, 36 S.E. 555 (1900); State v. Olasov, 133
§.C. 139, 180 S.E. 514 (1925).
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Boute that interprets Section 16-386 as covering
persons who enter upon property without being for-
bidden to do so but subsequently are asked to leave.
The only decision relied upon by the South Carolina
courts in these cases—Shramek v. Walker, 152 S.C. 88,
149 S.E. 331 (1929)—is plainly inapplicable. That
case involved civil trespass, and it is elementary that
the test of civil and criminal liability is not always
the same.™

To be sure, the South Carolina Supreme Court de-
cided in the instant cases that the statute applies to
petitioners’ conduct. But it is well settled that the
requirement of adequate forewarning is not satisfied
by judicial construction of the statute in the very case
in which it is challenged as too broad and indefinite.”
Such a retrospective interpretation ‘is at war with
a fundamental concept of the common law.”” Prerce
v. United States, 314 U.S. 306.* In Lanzetta v. New

1 Sep Bishop, Criminal Law (9th Ed., 1928), Vol. 1, Sec. 208:

“In civil jurisprudence, when & man does a thing by permis-
sion and not by license, and, after proceeding lawfully part
way, abuses the liberty the law has given him, he shall be
deemed a trespasser from the beginning by reason of his subse-
quent abuse. But this doctrine does not prevail in our criminal
jurisprudence; for no man is punishable criminally for what
was not criminal when done, even though he afterwards adds
either the act or the intent, yet not the two together.”

2 For that reason, too, Charleston v. Mitchell, 239 S.C. 376,
123 S.E. 2d 512 (1861)—now pending before this Court on cer-
tiorari; No. 8, this term—fails to cure the defect here, for it was
decided subsequent to the events which led to petitioners’ ar-
rests and convictions,

® Pierce involved a statute making it criminal to pretend to
be an “officer * * * acting under the authority of the United
States, or any Department, or any officer of the Government
thereof.” It was held material error to refuse to instruct that

3“‘In'atanding to be an officer of the TVA, a government corpors-
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Jersey, 306 U.S. 451, 456, the Court said:

It would be hard to hold that, in advance of
judicial utterance upon the subject, [defend-
ants] * * * were bound to understand the chal-
lenged provision according to the language
later used by ~\the court.

See also, Smith v. Caboon, 283 U.S. 553, 563-565.

As Professor Freund summarized:*

The objection to vagueness is twofold: in-
adequate guidance to the individual whose con-
duct is regulated, and inadequate guidance to
the triers of fact. The former objection could
not be cured retrospectively by a ruling either
of the trial court or the appellate court, though
it might be cured for the future by an authori-
tative judicial gloss.

To be sure, as it is written, the statute at issue does
not seem “vague,” at least in the layman’s sense. Yet,
as construed in these cases, the language is uncon-
stitutionally vague because the words do not convey
the full import of what the statute is now said to
prohibit. At best, the text left it uncertain whether
petitioners’ conduct was made criminal. Nor is this
a case where the problem of interpretation, with its
attendant possibility of different constructions, was
apparent from the statute itself. The statute wholly

'h

tion, would not be within the statutory prohibition. This
Court declared (314 U.S. at 311): “* * * [J)udicial enlarge-
ent of a criminal Act by interpretation is at war with a
fundamental concept of the common law that crimes must be
defined with appropriate definiteness.”

_*See Freund, The Supreme Court and Civil Liberties, 4
Vand. L. Rev. 533, 541 (1951). See also, Note, Due Process
Requirement of Definiteness in Statutes, 62 Harv. L. Rev., 77,
82 (1948).
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failed to warn those to whom it was addressed that
it might be interpreted as here. The constitutional
principle applies equally whether lack of adequate
notice results from a loose text or a loose reading of
a text that is apparently limited.

It is noteworthy that even the South Carolina legis-
lature seems to have entertained doubts about the ap-
plication of Section 16-386 in these cases. Shortly
after the events in Barr and Boute—on May 16,
1960—Section 16-388 was added to the South Caro-
lina Code. See Acts and Joint Resolutions of South
Carolina, 1960, pp. 1729-1730. This new provision ex-
pressly applicable to those who have permissibly en-
tered a privately owned “place of business,’’ in terms
condemns failing and refusing “to leave immediately
upon being ordered or requested to do so.”* The in-

* Another difficulty with Section 16-386 is its apparently ex-
clusive concern with trespass on open land. As amended in
1952, it proscribes “Every entry upon the lands of another
where any horse, mule, cow, hog or any other livestock is pas-
tured. or any other lands of another * * * " It is certainly
questionable whether this language provided adequate fore
warning that trespass on business premises was punishable.
Applying the rule of ejusdem generis—recognized in South
Carolina, Tassey v. Spake, 83 S.C. 566, 65 S.E. 825 (1909)—
a reasonable construction of Section 16-386 is that it applies
only to farm or pasture lands.

» Section 16-388 was involved in Peterson v. City of Green
ville, 373 U.S. 244. It provides:

“Entering premises after warning not to do so or failing
leave after reguested.

“Any person:

“(1) Who without legal cause or good excuse enters into the
dwelling house, place of business or on the premises of s1-

3
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ference is plain that the legislature realized that the
earlier statute might not reach this conduct* Cf.
Garner v. Loutstana, 368 U.S. 157, 168.

2. The absence of forewarning in the statute under-
lying the convictions in Griffin and Bell is equally
apparent. On its face, Article 27, Sec. 577, of the
Maryland Code punishes only those who ‘‘enter’’ on
private property “after having been duly notified
¢ &+ Petitioners in Griffin were not notified “by
the owner or his agent’’ of the Glen Echo Amusement
Park that they could not enter. They did in fact

other person, after having been warned, within six months pre-
ceding, not to do so or

“(2) Who, having entered into the dwelling, place of busi-
ness or on the premises of another person without having been
warned within six months not to do so, and fails and refuses,
without good cause or excuse, to leave immediately upon being
ordered or requested to do so by the person in possession, or his
agent or representative,

“Shall, on conviction, be fined not more than one hundred
dollars, or be imprisoned for not more than thirty days.”

¥ The petitioners in Barr were also convicted of breaching
the peace. But there was no evidence that petitioners’ de-
meanor in any way differed from that of other customers.
There was no violence during the sit-in and the only possible
indication that a disturbance might occur was when white pa-
trons left the counter as petitioners sat down. While the store
manager did consider petitioners’ mere presence at the counter &
“disturbance,” he testified only that when they sat down “you
could have heard a pin drop * * *.” Clearly, on the basis of
this record, there is no evidence to support a conviction for
breach of the peace. See Wright v. Georgia, 373 U.S. 284, 293;
Toylor v. Louisiana, 370 U.S. 154; Garner v. Louitiana, 368
US. 157; Thompson v. Louisville, 362 U.S. 199. Nor can the
possibility of disorder by others justify an arrest for breach
of the peace. Wright v. Georgia, supra; Edwards v. South
Carolina, 372 U.S. 229.
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enter free from any interference.® Nor were peti-
tioners in Bell afforded proper notification before they
entered Hooper’s Restaurant. In both cases peti-
tioners had no way of knowing that their refusal to
leave could subject them to eriminal prosecution.

Here, also, the statutory language stood alone,
There was then no ‘‘judicial gloss” which suggested
the applicability of the statute to the conduct now
held within its reach. The conclusion of the Maryland
Court of Appeals in Griffin that ‘‘[h]aving been duly
notified to leave, these appellants had no right to re-
main on the premises and their refusal to withdraw
was a clear violation of the statute under the circum-
stances even though the original entry and crossing
over the premises had not been unlawful” (G. 80), is
unsupported by any citation of Maryland authority.
Even the foreign decisions relied upon are of doubt-
ful relevance.

Thus, the Maryland court cited State v. Foz, 254
N.C. 97, 118 S.E. 2d 58, a case (now pending before
this Court, No. 5, this Term), in which the North
Carolina Supreme Court affirmed convictions for tres-
pass by relying on its decision in Avent v. North Caro-
lina, 253 N.C. 580, 118 S.E. 2d 47, judgment vacated
and remanded, 373 U.S. 375, which in turn, invoked
an earlier decision apparently supporting application
of the North Carolina statute to the type of conduct in

# It is noteworthy that the original State Warrants alleged
that petitioners “[d]id enter upon and pass over the land * * *
after having been told * * * to leave * * * and after giving
* * * 5 reasonable time to comply * * * did not leave.” The
amended warrant corrected this patently absurd charge. See
note 3, supra.
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suit.” But, assuming the North Carolina Supreme
Court had sufficiently clarified its own trespass statute
to give fair warning of a broad reading, it does not
follow that the petitioners here were sufficiently fore-
warned by the statute of Maryland. Reliance on
Commonwealth v. Richardson, 313 Mass. 632, 48 N.E.
24 678, is obviously misplaced since the statute there
involved proscribed both entering and remaining
after having been forbidden to do so. Moreover, as
we show later (infra, p. 46) the court vacated the con-
victions in that case on the ground that the defendants
were improperly charged with entry after warning,
while they had, in fact, been requested to leave only
after penetrating the building. Finally, the Mary-
land court’s assertion that such words as ‘‘enter upon”
or “cross over’’ are synonymous with “trespass’’ is,
at best, debatable; there is contrary authority. See,
e.g., State v. Hallback, 40 S.C. 298, 305, 18 S.E. 919:
“* ® * it is clear that trespass is a more comprehen-
give term than ‘entry,’ and, indeed, includes it * * *.”

In Bell—which involved events occurring prior to
the Grifiin decision on appeal—the court concluded
that the petitioners’ conduet was covered by Article
21, Sec. 577, merely by relying on its decision in Grif-
fin. None of the Maryland cases arising prior to
Griffin and Bell and interpreting Article 27, Sec.

® The decision relied on in Avent, State v. Clyburn, 247 N.C.
435, 101 S.E. 2d 295, involved  a “sit-in” at an ice cream par-
lor where signs announced the discriminatory practice of the
establishment. That decision, in turn, rests on earlier cases
construing a wholly separate statute which, on its face, pro-

hib.its remaining on private property after committing acts
which will likely result in a breach of the peace.
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5T1, involves a comparable situation.® The Mary-
land court, like the South Carolina court, broadly con-
strued 1its statute for the first time in the cases in-
volving these petitioners.

3. The conclusion that the South Carolina and
Maryland courts have, in these cases, given a novel
and forced construction to their respective statutes
which petitioners could not fairly be expected to an-
ticipate is confirmed by the teaching of other juris-
dictions.

At the outset, we note that other States intending
to prohibit both entry after warning and remaining
after a request to leave have experienced no difficulty
in drafting appropriate statutes which clearly distin-
guish between the two situations. Indeed, South Caro-
lina bherself recently enacted Section 16-388 (suprq,
p- 36) which covers both a person who ‘‘enters into
the dwelling house [etec.] * * * after having been
warned * * * nottodoso * * *” and one who “with-
out having been warned * * * fails and refuses * * * to
leave immediately upon being ordered or requested to
do so. * * *” Fourteen States and the District of
Columbia have substantially similar statutes,” and in
four other States the statute penalizes both entering

» Bishop v. Frantz, 125 Md. 183, 93 A. 412 (1915) involved
a malicious prosecution charge arising out of an arrest for
trespass. It is clear from this case, however, that the alleged
trespasser had been given clear notice not to enter on the prop-
erty. Krauss v. State, 216 Md. 369, 140 A. 2d 653 (1958)
reversed a conviction under Article 27, Sec. 577, on the grounds
that the notice not to enter was inadequate. Cf. Grifin v. Col-
tins, 187 F. Supp. 149, 153 (D. Md.).

4 Ala. Code, Tit. 14, sec. 426; 28 Conn. Gen. Stat. Ann. 53
103; D.C. Code, Tit. 22-3102; Florida Stat. Ann. sec, 821.01;
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after notice and remaining, but only in restricted cir-
cumstances.” Seven States have statutes which deal
only with entering and use substantially the same lan-
guage as the South Carolina and Maryland statutes in-
volved in these cases,” while the statutes of six States,
also restricted to entries, are more narrowly drawn.*
Seven States have statutes that proscribe only the
refusal to leave after being requested to do so,” and
trespass statutes not distinguishing between entering

Rev. Laws of Hawaii, sec. 312-1; Ill. Crim. Code of 1961,
C. 38, sec. 21-3; Ind. Stat. Ann. sec. 104506; Mass Laws Ann.
C. 266, sec. 120; Mich. Stat. Ann. sec. 28.820(1); L.S.A.—
R.S. 14:63.3; Miss. Code Ann. C. 1, Tit. 11, sec. 2411; Nev. Rev.
Stat. sec. 207.200; Ohio Rev. Code Ann. sec. 2909.21; 4 Code of
Vir. 18.1-173; Rev. Code of Wash. Ann. sec. 9.83.060.

2 Cal. Penal Code, sec. 602.5 (applies to noncommercial prem-
ises) ; N. H. Rev. Stat. Ann. sec. 572.11 (applies to livestock) ;
Wisc. Stat. Ann. sec. 943.13(1) (b) (applies where there is in-
tent to remove product from land); Wyo. Stat. C. 10, Tit. 6,
6-226 (applies to enclosed lands).

8 Ga. Code Ann. 26-3002; Me. Rev. Stat. C. 131, secs. 39-40;
NJ. Anno. Stat. 4:17-2; N.C. Gen. Stat. sec. 14-134; Okla.
Stat. Ann., Tit. 21, sec. 1835 (restricted to entries into gardens,
yards, enclosed fields and pecan groves); South Dakota Code,
sec. 25.0427 (restricted to entries for purpose of hunting);
West Virginia Code Ann. sec. 5974 (confined to enclosed Jands).

% Colo. Rev. Stat. 40-18-13 (limited to entries to gardens,
orchards and other improved lands) ; Ky. Rev. Stat. sec. 433.720
(land must be prominently posted) ; Mo. Stat. Ann. sec. 560.445
(limited to posted enclosed premises); Rev. Code of Mont. sec.
943309 (limited to hunting on enclosed lands); Penn Stat.
Ann. sec. 4954 (lands must be prominently posted); General
Laws of R.I., sec. 11-444 (restricted to entering posted land
to hunt or fish).

® Ark. Stat. Ann. sec. 71-1803 (limited to public places of
business) ; Compiled Laws of Alaska, sec. 65-5-112; Minn. Stat.
Ann. sec. 621.57; Neb. Rev. Stat. 28-589 (limited to enclosed
and cultivated lands). Oreg. Rev. Stat. 164.460; 1 Texas Penal
C?de, Art. 479 (restricted to peddlers); Vermont Stat. Ann.,
Tit. 13, Sec. 3726 (restricted to fairgrounds).
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and remaining or confined to limited situations exist
in ten other States.® As one would expect, where
State legislatures have desired to prohibit specified
types of conduct, they have been able to find the nec-
essary language.

Except for the South Carolina and Maryland deci-
sions in these cases, and a few other cases involving
sit-in demonstrations,” our research discloses no re-
ported instance of a statute apparently confined to
trespass after warning being held to include remain-
ing after a request to leave. In fact, the only cases

we have uncovered treat entering after warning and
remaining after a request to leave as separate and dis-
tinct offenses that must be specifically proscribed.

% Ariz. Rev. Stat. 13-711; Delaware Code, sec. 871-877; Ida-
ho Code, sec. 18-7011; Iowa Code Ann. sec. 714.6, 714.25; Gen.
Stat. of Kansas Ann. 82-139; N. Mex. Code, 40—47-2; N.Y.
Penal Code, sec. 2036: N. Dak. Century Code, sec. 12—41-07;
Tenn. Code Ann., 394510; Utah Code Ann., sec. 76-60-2.

" Besides South Carolina and Maryland, North Carolina has
interpreted its trespass after warning statute to cover remain-
ing after being told to leave. See, e.g., State v. Clyburn, 247
N.C. 455, 101 S.E. 2d 295 (1958); Avent v. North Carolina,
253 N.C. 580, 118 S.E. 2d 47 (1961), remanded for reconsid-
eration, 873 U.S. 875. Prior to the Clyburn case, the North
Carolina law appears to have been otherwise. Thus, in State v.
Baker, 231 N.C. 136, 140, 56 S.E. 2d 424 (1949), Judge (now
Senator) Ervin enumerated the elements required for a con-
viction under G.S. 14-134 as follows: “To constitute trespass
on the land of another after notice or warning under this
statute, three essential ingredients must coexist: (1) The land
must be the land of the prosecutor in the sense that it is in
either his actual or constructive possession; (2) the accused
must enter upon the land intentionally; and (3) the accused
must do this after being forbidden to do so by the prosecutor.”
(Emphasis added). Cf. State v. Stinnett, 203 N.C. 829, 167
S.E. 68 (1933); State v. Tyndall, 192 N.C. 559, 135 S.E. 451
(1926).

352



WA SWRPrer T T T s R AR AT e T T

43

For example, Section 3874 of the Alabama Code
of 1886 provided that:

Any person who, without legal cause or good
excuse, enters into the dwelling house, or on the
premises of another, after having been warned
within six months preceding not to do so, is
guilty of a misdemeanor.

In Goldsmith v. State, 86 Ala. 55, 5 So. 480 (1888)
the court beld that this statute did not apply to a
person who was asked to leave after he had entered the
premises in question. The Alabama Supreme Court
said (86 Ala. at 56-57) :

The defendant was on the premises, the land,
when he received the warning; and after he
left the premises, there is no proof that he ever
returned. * * *

We think, the testimony, under any inter-
pretation, failed to make a case within the
statute. There must be a warning first, and
an entry afterwards. One already in posses-
sion, even though a trespasser, or there by that
implied permission which obtains in society,
can not, by a warning then given, be converted
into a violator of the statute we are construing,
although he may violate some other law, civil
or criminal.—Watson v. State, supra [63 Ala.
19].

Subsequently, the Alabama statute was changed to
its present form. See Randle v. State, 155 Ala. 121,
124, 46 So. 759 (1908). DBut the amended statute was
held to encompass two separate offenses. In Brunson
v. State, 140 Ala. 201, 203, 37 So. 197 (1903), the in-
dictment charged that the defendant ‘‘without legal
cause or good excuse entered on the premises of An-
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drew Zimlich after having been warned, within six

months preceding not to do so, against the peace.

¢ * *7 The defendant claimed that he was already

on the property when told to leave and, therefore,

could not be convicted on this indictment. The Ala-

bama Supreme Court agreed and said (140 Ala. 202-
204 ; 205) :

This statute [section 5606 of the Criminal

Code of 1896] embraces two separate and dis-

tinct offenses under the common designation of

trespass after warning; or, in other words, the

offense of trespass after warning may be com-

mitted in two different and distinet ways.

First, where the defendant ‘‘without legal cause

or good excuse, enters into the dwelling house,

or on the premises of another, after having

been warned, within six months preceding, not

to do so;”’ second, where the defendant, ‘‘having

entered into the dwelling house or on the prem-

ises of another without having been warned

within six months not to do so, and fails or

refuses, without legal cause or good excuse, to

immediately leave on being ordered or requested

to do so by the person in possession, his agent

or representative.’” This latter provision, con-

tained above under the second head, was not

embraced in section 3784 of the Code of 1886—

that statute denouncing only the entering on the

premises after warning given not to do so.

This section was amended by an act approved

December 3d, 1896 (Session Aects, 1896-97, p.

34), by incorporating in the statute the said

second provision set out, and as thus amended

was brought forward and adopted into the

present Code as section 5606. Prior to this
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amendment, and under the statute as it stood
in the Code of 1886, it was decided by this
court that a prosecution could not be sustained
for trespass after warning where the defendant
had already entered upon the premises and was
in possession before any warning given him not
todoso. * * *

* # ¢ Evidence of the refusal of the de-
fendant after having entered on the premises
and before notice or warning not to do so, to
leave said premises, is insufficient under the
above authorities to sustain the indictment.
# * * If the indictment had been found un-
der the second clause of the statute, a convic-
tion might have been well supported on the
undisputed evidence in the case. The amend-
ment, which was introduced into the statute by
the act of December 3, 1896, was doubtless in-
tended to meet such conditions as are presented
in the present case.

The New Jersey Supreme Court has also held that
a statute which, on its face, prohibits only entry after
warning cannot be used to punish one who remains
on property after being told to leave. In Pennsyl-
vania Railroad Co. v. Fucello, 91 N.J.L. 476, 477,
103 A. 988 (1918), taxicab drivers in the City of Tren-
ton had been warned by the railroad not to park their
automobiles on railroad property any longer than was
required to discharge their passengers. Certain taxi-
cab drivers were charged with having failed to obey
this warning and the following statute was invoked
against them:

That if any person or persons shall unlawfully
enter upon any lands not his own, after having
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been forbidden so to do by the owner or legal
possessor of such lands, he shall forfeit and
pay for each offence to the owner of said lands
or his or her tenant in possession, the sum of
three dollars, * * *

The New Jersey Supreme Court ruled the statute

inapplicable (91 N.J.L. at 477-478):

This act, it will be observed, deals with an
actual trespass ab tnitio, and not with a con-
structive trespass created by an act of entry
originally lawful, but made unlawful by a tor-
tious act committed after entry. Garcin v.
Roberts, 69 N.J.L. 572.

* » * » *

The statute clearly applies to an original en-
try, which can be denominated in the first in-
stance a trespass. Garcin v. Roberts, supra.
The statute being penal in its nature and con-
sequences must, under the familiar rule appli-
cable to such legislation, be strictly construed,
and will not be held to include any other of-
fence by intendment.

The act constituting the alleged offence must
be within both the letter and the spirit of the
statute. Latr v. Kilmer, 25 N.J.L. 522.

The result is that the entry of the various de-
fendants having been within the privilege ac-
corded them, their subsequent dereliction in
failing to obey the command of the railroad
company, cannot be construed into an original
trespass, and will not operate to charge them as
trespassers, within the meaning of the statute.

And the Supreme Judicial Court of Massachusetts,
in Commonwealth v. Richardson, 313 Mass. 632, 48
N.E. 2d 678 (1943), like the Alabama Court, has con-
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cluded that, under a statute that proscribes both en-
tering and remaining, an indictment charging only
that the defendant entered after warning cannot sus-
tain a conviction on evidence that the defendant en-
tered before warning but remained when told to leave.
In Richardson, the defendants were confronted by the
landlord and told to leave after they had entered the
vestibule of an apartment house, but before they
passed the inside door leading into the corridors where
the various apartments were located. The court said
(313 Mass. at 637-638) :

We have already observed that the defend-
ants were charged in the complaints not with
remaining in or upon the premises in question
after having been forbidden so to do, but only
with having ‘‘knowingly, without right * * *
[entered] upon the dwelling house of John
Assies [the landlord], after having been di-
rectly forbidden so to do by John Assies, he
having the legal control of the premises.” The
two acts thus forbidden by the statute are ex-
pressed in the disjunctive, and violation of
either is a crime. One may be guilty of one, or
the other, or of both, but one may not be found
guilty of one that is not the subject of the com-
plaint against him. * * *

We are of the opinion that the evidence
would not warrant a finding that the defend-
ants entered the vestibule of the building after
having been forbidden by Aysies ‘“‘so to do.”
They were already in the vestibule when con-
fronted by Aysies. They had entered by the
open outer door of the vestibule. * * **

—_
* See also Steele v. State, 191 Ind. 350, 132 N.E. 739 (1921).
Cf. People v. Lawson, 238 N.Y.S. 2d 839 (Crim. Ct. 1963).
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These decisions of the highest courts of Alabama,
New Jersey and Massachusetts demonstrate how
strained was the construction given the local statutes
in the cases at bar.

Summing up all the elements of the South Carolina
and Marvland cases it becomes plain that the criminal
trespass laws under which petitioners were convicted
are unconstitutionally vague as applied to petitioners’
conduct. At best, it was uncertain whether the stat-
utes were applicable. The statutes spoke of entry
after being notified not to enter. There was nothing
to warn of a more expansive interpretation. Peti-
tioners are not charged with unlawful entry but only
with refusal to leave. The most that can be said
about a warning is that they might have known that
their refusal was a civil trespass. Until the demon-
strations against public segregation in restaurants
and lunch counters, the statutes had never heen au-
thoritatively applied to refusals to leave. The only
Jjudical interpretation of parallel laws in other States
refused to extend the prohibition. Under these cir-
cumstances there is the greatest danger that the de-
cisions to arrest and to prosecute were influenced by
public prejudice or emotion, or by opposition to the
demonstrations, rather than even-handed application
of a standard of conduct the legislature had plainly
declared. To permit such statutes thus to be applied
to citizens engaged in peaceful public demonstrations
against a grievous affront would be a deterrent to
other exercises of freedom of expression. Petitioners’
exercise of that freedom may have conflicted with the
property rights of those who engaged in the affront,
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but petitioners’ knowledge of that conflict and the pos-
sible right of the property owner to recover in tres-
pass is not the equivalent of notice that the conduct
constituted a criminal offense. Every consideration
of policy that condemns unconstitutionally vague crim-
inal law applies with full force to petitioners’ con-
viction here for conduct not clearly defined as criminal.

C. THE FLORIDA CABE

Section 509.141 of the Florida Statutes (supra, pp.
18-20) establishes a procedure for ejecting certain
clagsses of patrons from hotels, restaurants, rooming
houses and like establishments. Subparagraph (3) of
the Section provides that “any guest who shall remain
* * * after being requested, as aforesaid, to depart
therefrom, shall be guilty of a misdemeanor * * *”
Subparagraph (2) deals with the form of request to
leave and requires the agent of the establishment to
“first orally notify such guest that the hotel, [etc.]
* * * no longer desires to entertain him or her and
request that such guest immediately depart from the
hotel * * * or to deliver a written notice in the form
prescribed.® Subparagraphs (2) and (3) relate back
to subparagraph (1) *, which describes with particu-
*“Said hotel, [etc.] * * * may, if the management so de-
sires, deliver to such guest written notice in form as follows:
‘You are hereby notified that this establishment no longer de-
Sires to entertain you as its guest and you are requested to
leave at once and to remain after receipt of this notice is a
misdemennor under the laws of this state.’”

* Subparagraph (2) refers to “such guest”, ie., & guest en-
gaged in the type of conduct described in subparagraph (1).

Similarly, subparagraph (3) speaks of guests who have been
requested to leave “as aforesaid.”
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larity the circumstances in which the statute is oper-
ative. Four classes of persons (and presumably no
others) may be ejected under the statute. They are
described as follows:

"'anyguest"'who"'[l]isin-
toxicated, immoral, profane, lewd, brawling or
[2] who shall indulge in any language or con-
duct either such as to disturb the peace and
comfort of other guests * * * [3] or such as to
injure the reputation or dignity or standing
of such * * * restaurant* * * [4] or who, in
the opinion of the management, is a person
whom it would be detrimental to such * * *
restaurant * * * for it any longer to entertain.

Appellants were charged with committing an of-
fense which came within the fourth category.* That
provision is significantly different from the others.
The first three categories deal with specific overt con-
duct which is objectively discernible and which the
offender himself can appreciate and presumably con-
trol. Of course, a guest might disagree that his con-

“ The information filed against appellents alleged (R. 2):
«¢ ¢ * v that the above-named defendants did then and there
seat themselves as guests at tables in the aforesaid restaurant;
and that said above-named defendants did then and there un-
Jawfully remain or attempt to remain in the aforesaid restau-
rant after said above-named defendants had been requested to
depart therefrom by the manager, assistant manager, or other
person in charge or in authority of the aforesaid restaurant.
said manager, assistant manager, or other person in charge or
in authority of the aforesaid restaurant being then and there of
the opinion that if the above-named defendants were enter-
tained or served it would be detrimental to the said restaurant.
contrary to the form of the Statute in such cases made and
provided, and against the peace and dignity of the State of
Florida.”
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duet, for example, was lewd, but, normally, he will
know what conduct the management thinks objection-
able. At least, he is not at the merey of the subjec-
tive, uncommunicated thoughts of management, which
no self-examination can reveal. When these objective
circumstances are present, it might be unnecessary to
advise the guest specifically why he is being asked
to leave. The statute itself warns him that certain
acts will subject him to ejection. The offense is com-
plete without further action on the part of the man-
agement. A person arrested under these circum-
stances can avoid conviction if he can demonstrate
at his trial that he, in fact, had not engaged in the
proscribed conduct. It is presumably with reference
to such outwardly offensive conduct that the statute
prescribes a form of written notice which does not
offer explanations (supra, p. 49). The reason,
plainly, is that none are necessary when the guest’s
behavior is susceptible of objective proof by the testi-
mony of witnesses.

The charge here, however, does not relate to any
acts committed by the unwelcome guest. The only
standard set out is the subjective opinion of manage-
ment. Thus, an essential element of appellants’ of-
fense is the opinion of others. In our view, it is a
violation of due process to convict persons under this
statute unless, prior to their arrest, they are advised
of that opinion. Cf. Lambert v. California, 335 U.S.
225, 228, ‘

It is important to emphasize that these appellants
were not prosecuted—if indeed they could have



been— ** merely for refusing to leave after being told
to do so. They were prosecuted for refusing to leave
when “in the opinion of management” it would have
been detrimental to further entertain them. Other-
wise wholly passive and innocent conduct became
criminal under the statute only because the restaurant
management subjectively determined that appellants’
continued presence would be detrimental to business.
Moreover, they expressly inquired why they were re-
fused service. In this context, appellants being guilty
of no conduet which could possibly “disturb the peace
and comfort of other guests” or “injure the reputa-

* Section 821.01 of the Florida Statutes provides:

“Trexpass after warning

“Whoever willfully enters into the enclosed land and premises
of another, or into any private residence, house, building or
labor camp of another, which is occupied by the owner or his
employees, being forbidden so to enter, or not being previously
forbidden, is warned to depart therefrom and refuses to do so,
or having departed re-enters without the previous consent of
the owner, or having departed remains about in the vicinity,
using profane or indecent language, shall be punished by im-
prisonment not exceeding six months, or by a fine not exceeding
one hundred dollars.”

It is doubtful whether this provision would have been ap-
plicable in the present context. On its face, the statute does
not expressly cover the “public” portion of a restaurant, dur-
ing hours when the establishment is generally open for busi-
ness. Moreover, the more recent enactment, Section 509.141
explicitly dealing with places of public accommodation, seems
to supersede the general trespass statute with respect to this
subject matter. In any event, of course, appellants were not
charged under the quoted provision, and, as this Court said in
Cole v. Arkansas, 333 U.S. 196, 201—and reiterated in Garner
v. Louisiana, 868 U.S. 157, 164: “It is as much a violation of
due process to send an accused to prison following conviction
of a charge on which he was never tried as it would be to con-
vict him upon a charge that was never made.”
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tion or dignity or standing” of the establishment,
their question amounted to asking: ‘‘Is our mere pres-
ence detrimental to business?” Since criminal liabil-
ity depended wholly on an affirmative answer, it seems
plain appellants were entitled to a response. Met
with the manager’s stubborn refusal to answer, they
were justified in concluding that a statutory basis for
exclusion was lacking. At least, they could not be
required to interpret the silence which greeted their
inquiry as a statement that the color of their skins
(or, in the case of the white students, their association
with Negroes) alone inflicted economic injury on the
establishment.

Fundamental fairness, we submit, required commu-
nication of management’s private opinion, on which
criminality depended, before criminal liability could
attach. But, at the very least, the principle of fair
notice demanded that persons in appellants’ position
be unequivocally warned that the statute would con-
done their ejection as ‘‘detrimental’’ merely because
they were Negroes (or associated with Negroes), and
that they must expect no disclosure of the subjective
reason for their exclusion.® It is going too far to
require a class of citizens (who have been served else-
where in the establishment) to presume that their

“ Cf. Garner v. Louisiana, 868 U.S. 157, 170, 172, where the
Court noted that “[i]n none of the cases was there any testi-
mony that the petitioners were told that their mere presence was
causing, or was likely to cause, a disturbance of the peace”
and “there is no evidence that this alleged fear [that a dis-
turbance would occur] was ever communicated to the arresting
officers, either at the time the manager made the initial call
to police headquarters or when the police arrived at the store.”
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mere presence will, because of their color, be deemed
harmful to the store. On the contrary, an American
of any race or creed should be entitled to presume
that he will not be treated discriminatorily in an es-
tablishment open to the public. Moreover, experience
teaches, as Mr. Justice Frankfurter noted in Garnerv.
Louisiana, 368 U.S. 157, 176, that ‘‘[i]t is not fanci-
ful speculation * * * that a proprietor who invites
trade in most parts of his establishment and restricts
in another may change his policy when non-violently
challenged.”

Assuming that appellants were fully aware of the
provisions of Section 509.141, they could have believed,
with complete good faith, that none of the events
which transpired at Shell City Restaurant was suffi-
cient to make out a violation of the statute under
which they were ultimately convicted. They knew
that they were not intoxicated, immoral, profane, lewd
or brawling. They knew that by peacefully sitting at
restaurant tables they were not indulging in language
or conduct which would disturb the peace and comfort
of guests or which would injure the reputation or dig-
nity of the restaurant.* They had no reason to assume

* Appellants sat at tables for one half hour without being
approached by any store official. All during this time, the
manager and three other store employees were seated in the
restaurant having coffee. In this respect, this case resembles
Garner v. Louisiana, 368 U.S. 157, where, although the store
manager testified that he “feared that some disturbance might
occur” because of petitioners’ mere presence at a white lunch
counter, he “continued eating his lunch in an apparently leisure-

Jy manner at the same counter at which the petitioners were
sitting before calling the police” (368 U.S. at 171).
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that their mere presence was detrimental to Shell City’s
business. Shell City solicits Negro patronage in all of
its departments but one. Appellants well could have
believed that if the store secured their arrests, this ac-
tion would be more detrimental to the company’s busi-
ness than merely permitting them to sit in the res-
taurant. The request to appellants that they leave
put them on notice that Shell City’s management did
not wish to serve them. But it did not forewarn
them that their ejectment was justified on any basis
recognized by the statute. Until properly advised,
appellants might reasonably have thought themselves
entitled to ignore the request to leave, for, so far as
they knew, the request was premised on a reason
which the statute does not recognize, such as racial
prejudice on the part of the proprietor.

Since the statute did not give warning that an ex-
planation would be unnecessary (indeed, it implies
the contrary) and since none was given (though de-
mand was made), the State of Florida is in the posi-
tion of arguing that appellants were required to
assume that they were committing a crime even
though they had no way of ascertaining whether the
management purported to he relying upon a reason
for exclusion recognized by Florida law. This cannot

be squared with the constitutional requirement of fair
notice,

CONCLUSION

Discrimination is alien to our law and its practice
forbidden to hoth State and Nation. An affront to
the dignity of the victim, it is, by the same token,
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demeaning to him who engages in the practice and
destructive of the fiber of a democratic society. If
it be true that this Court cannot right every moral
failing, it is also true, we believe, that it must hold
every exercise of governmental power to the strictest
standards of legal accountability when the failure to
do so may encourage or abet a fundamental human
wrong. So viewed, we submit, these convictions
should not stand.
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the views of the United States upon ‘‘the broader
constitutional issues which have been mooted” in
these cases.

We confine the brief to those issues, but believe it
appropriate to note two somewhat narrower grounds
specially applicable to Robinson v. Florida, No. 60,
which came to our attention in preparing to argue the
broader issues.

1. At the time petitioners Robinson ef al. were
arrested, there was in effect a regulation of the
Florida Board of Health applicable to restaurants
(Florida State Sanitary Code, Chapter VII, Section
6), which provided:*

Toilet and lavatory rooms must he provided for
each sex and in case of public toilets or where
colored persons are employed or accommodated
separate rooms must be provided for their use.
Each toilet room shall be plainly marked, viz:
“White Women,” “Colored Men,” “White
Men,’’ *‘Colored Women.”

‘4 Menual of Practice for Florida's Food and Drink Serv-
ices based on the Rules and Regulations of the Florida State
Board of Health and State Hotel and Restaurent Commission,
published in July 1960 (one month before petitioners were
arrested ), prescribed (pp. 140-141) :

“48.7—Toilet and hand washing facilities

“(a) Basic requirement—In every food and drink service
establishment adequate toilet and hand washing facilities shall
be available for employees and guests. Separate facilities shall
be provided for each sex and for each race whether employed
or served in the establishment. Toilet rooms shall not open
directly into & room in which food or drink is prepared, stored
or served.”

_The substance of the regulation quoted in the text was
reissued on June 26, 1962, and is now part of Florida Admin-
I.Stfntive Code, Chapter 170C, Section 8.06. See pp. 98-100,
wmirg,

391



While the regulation does not require segregation
in the parts of the restaurant where customers are
eating, the regulation not only gives official support
to the principle of racial segregation but puts the
proprietor who desires to serve both races indiscrimin-
ately to the financial burden of providing duplicate
toilets and lavatories.® Thus, the regulation would
seem to impose sufficient State pressure to bring the
case within Peterson v. Greenville, 373 U.S. 244, and
Lombard v. Loutsiana, 373 U.S. 267.

2. The views expressed by Mr. Justice Stewart in
Burton v. Wilmington Parking Authority, 365 U.S.
715, 726, would also seem to require reversal in the
Robinson case.

Chapter 509 of Florida Statutes Annotated sets
forth a comprehensive code of regulation for public
lodging and public food service establishments. Sec-
tion 509.092, however, provides—

Public lodging and public food service estab-
lishments are declared to be private enterprises
and the owner or manager of public lodging
and public food service establishments shall
have the right to refuse accommodations or
service to any person who is objectionable or
undesirable to said owner or manager.

*A restaurant serving fewer than 100 people at one time
would be required to have one toilet and one lavatory for
women, one toilet, one urinal and one lavatory for men, pro-
vided that no Negroes were acoommodated. If Negroes were
accommodated, the facilities would have to be duplicated. See
A Manual of Practice for Florida’s Food and Drink Services,
supra, p. 141, o



4

It is undisputed that petitioners were refused serv-
ice only because they were either Negroes or in the
company of Negroes (R. 19-20, 29).

Section 509.141, the statute under which petitioners
were convicted, authorizes the manager to eject any
person who, in his opinion, is a—

person whom it would be detrimental to such
¢ * * restaurant * * * for it any longer to
entertain.

The managers invoked this section because they be-
lieved that enforcing segregation accorded with the
wishes of a majority of the people of the county and
any contrary course would be detrimental to the
business.

The statute in Burton v. Wilmington Parking
Authority allowed a proprietor to refuse to serve—

persons whose reception or entertainment by

him would be offensive to the major part of his
customers * * *,

In Burton, Mr. Justice Stewart said—

There is no suggestion in the record that the
appellant as an individual was such a person.
The highest court of Delaware has thus con-
strued this legislative enactment as authorizing
discriminatory classification based exclusively
on color. Such a law seems to me clearly viola-
tive of the Fourteenth Amendment.

Here, as in Burton, there is no suggestion in the
record that any appellant as an individual was a per-
son deemed detrimental to the business because per-
sonally offensive to other customers. Whites were
automatically served and Negroes and groups contain-
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ing Negroes were automatically excluded. Here, as
in Burton, therefore, the highest court of the State
has construed its legislation as authorizing a diserimi-
natory classification based exclusively upon ecolor.?
Such a law is invalid equally with the Delaware legis-
lation, and the convictions thereunder should be
reversed.*
We turn now to the broader issue.

QUESTION PRESENTED

In four of these five cases petitioners peacefully
entered premises thrown open by the proprietor to the
general public for the service of food and refresh-
ments; in the fifth, they entered an amusement park
offering entertainment to the public at large. In each

*See also the statement of the trial court at R. 36. The in-
stant case would seem even clearer than Burton, for the statute
was enacted in 1957 in a context of systematic segregation.

‘It has been suggested that Mr. Justice Stewart’s opinion
in Burton v. Wilmington Parking Authority should be read as
saying that there was no suggestion in the record that appel-
lant’s race made him “offensive to the major part of {the res-
taurant’s] customers.” Examination of the record makes it
plain that this cannot be the meaning. The case was decided on
cross motions for summary judgment. The third afirmative de-
fense asserted the restaurant’s right as a private business to
refuse refreshment “to persons whose reception or entertain-
ment would be offensive to the major part of its customers and
would injure its business,” and that the defendant “is there-
fore not bound to serve the plaintiff in its restaurant.” Trans-
cript of Record, p. 8, No. 164, October Term, 1960. On motion
for summary judgment, that allegation would be taken as true.
The nub of the matter, therefore, was that plaintiff was re-
fused service not as an offensive individual but upon the ground
that a ma]onty of the customers desired a racial classxﬁcsnon-
The situation in the instant case is the same. Ctoa
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case, although otherwise acceptable, petitioners were
refused service and asked to leave on the ground that
they were Negroes or were in the company of Negroes.
This was done pursuant to the proprietor’s policy of
denying service to Negroes as a class, although he
rendered service to all other members of the publie,
without diserimination, to the extent of his facilities.
In three of the cases Negroes were invited into the
premises to buy goods, and their patronage was sought
for all purposes except the service of food to be eaten
there in the presence of white patrons.

In each instance petitioners refused to leave the
premises when requested. They were arrested by
the local police, prosecuted and subsequently convicted
of criminal trespass or an equivalent crime. The
relevant State laws afforded Negroes and non-Negroes
technical equality in the limited sense that they gave
no member of the public an enforcible right to enter-
tainment or service in the establishments involved.*

The question presented is whether the convictions
are invalid under the equal protection clause of the
Fourteenth Amendment, when it appears (as we shall
argue)—

(1) that the convictions gave legal effect to a com-
munity-wide practice under which non-Negroes are
automatically served in establishments of public ac-
commodation while Negroes are automatically segre-

“ The briefs previously filed in these cases present full state-
ments of the facts and proceedings below. We have epitomized
the essential elements to the extent necessary to present the
broad constitutional iseue.
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gated or excluded in order to stigmatize them as
members of an inferior race, and

(2) that the practice is an integral part of the
fabric of a caste system woven of threads of both
State and private action.

ARGUMENT

INTRODUCTORY

For nearly a century, a nation dedicated to the
faith that all men are created equal nonetheless tole-
rated Negro slavery and still more widely espoused,
in laws and public institutions, as well as private
life, the thesis that the Negro is a servile race destined
to be set apart as an inferior caste neither sharing nor
deserving equal rights and opportunities with other
men. A great war resulted. At the end the Thirteenth,
Fourteenth and Fifteenth Amendments not only
abolished human bondage but purported to eradicate
the imposed public disabilities based upon the false
thesis that the Negro is an inferior caste. Before
their government, the Amendments taught, in the
eyes of the law, all men—men of all races—are cre-
ated equal.

Slavery was in fact abolished. The twin promise of
civil equality failed of immediate performance. State
laws were enacted, customs were promoted by public
and private action, institutions and ways of life were
established, all upon the pervasive thesis that, although
human bondage was forbidden, Negroes were still an
inferior caste to be set apart, neither sharing nor
entitled to equality with other men.
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One of the pivotal points in the State-promoted
gystem of public segregation and subjection became
separation in all places of public transportation, en-
tertainment or accommodation.® There the brand of
inferiority burns the deepest; there the wrong is the
greatest; for there no element of private association,
personal choice or business judgment enters the de-
cision—only the willingness to join in the imposition
of the public stigma of membership in an inferior
caste. There the Negro asks most insistently whether
we mean our declarations and constitutional recitals
of human equality or are content to live by, although
we do not profess, the theories of a master race.

That is the question petitioners raised when they
entered and sought service in these places of public
accommodation. They raised the question in various
forms. They raised a moral, and therefore in a sense

* Throughout this brief we frequently use the term “places of
public accommodation” as a convenient shorthand description
of the soda fountains or lunch counters, restaurants and amuse-
ment park involved in these cases. The phrase seems apt to
describe all establishments which throw their premises open
to the public at large (except for any racial restrictions), which
invite the patronage of the general public without selection
either in the invitation or rendition of service, and which
furnish lodging, food or drink, entertainment, amusement or

ilar services. The meaning might extend far enough to
include gasoline service stations which “feed” the nutomobiles,
just as the adjacent restaurant feeds the traveler. The exact
limits are unimportant for it is the characteristics of the soda
fountains or lunch counters, restaurants and amusement park
described later in this brief that are legally significant and the
expression is merely a shorthand way of describing them. If
other establishments were shown to have the same characteris-
tics, the same legal consequences would follow.
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a personal question, as they presented it to the pro-
prietors of the establishments in which they were
arrested. The question became legislative as the dem-
onstrations pressed the Congress and the States to
consider whether to require establishments holding
themselves out to the public to serve all members of
the public without regard to race. It became a ques-
tion for government, also, when the managers of the
establishments called upon State authority to support
a right to evict petitioners and thus join in maintain-
ing the system of stigmatizing Negroes an inferior
caste. When the State intervened, a constitutional
issue was raised—how far and in what circumstances
does the Fourteenth Amendment permit a State to
support the system of public segregation of Negroes
for the purpose of stigmatizing them as an inferior
caste.

Only the last question is here. It is manifestly dif-
ferent from both the moral question posed for the
individual and the policy questions presented to Con-
gress and State authorities, but it is nonetheless re-
lated to the ideal of civil equality. While the Four-
teenth Amendment does not lay upon individuals and
non-governmental institutions the standards of con-
duct applicable to the States and does not compel a
State to exercise all its regulatory power to abolish all
forms of private (i.e., non-governmental) discriming-
tion, the Amendment does reach State-sponsored in-
equality in every form. In the Civil Rights Cases,
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109 U.S. 3, 11, the Court drew the fundamental dis-
tinction:

It is State action of a particular character
that is prohibited. Individual invasion of indi-
vidual rights is not the subject-matter of the
amendment. * * *

The distinetion is deeply imbedded not only
in our fundamental law but in our national
life. It is essential to a free, pluralistic so-
ciety. It is a product of our moral philosophy,
which values freedom because it calls upon man to
exercise his noblest quality—the power of choice be-
tween good and evil. Freedom, in this sense, is free-
dom to be foolish as well as wise, to be wrong as
well as right. While the State may sometimes limit
the choice, especially in the regulation of business
conduct, there is room for legislative judgment.
Nothing in the Constitution prevents a State which
has always scrupulously stayed its hand, from con-
tinuing to prefer the course of private self-deter-
mination, at least for those who have not opened
their premises to the public and perhaps even for those
whose businesses are affected with a public interest.
It would be equally false to ideals secured hy the
Thirteenth, Fourteenth and Fifteenth Amendments,
however, to permit a State to use the cloak of private
choice to hide affirmative State support for a caste
system heavily infused with governmental action.

We unqualifiedly accept the fundamental distinction
laid down in the Ctvil Rights Cases. Moreover, in
applying it, we take for granted the proposition that
the mere fact of State intervention through the courts
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or other public authority in order to provide sanctions
for a private decision is not enough to implicate the
State for the purposes of the Fourteenth Amendment.
In a civilized community, where legal remedies and
sovereign authority have been substituted for private
force, private choice in the use of property or busi-
ness or social relations often depends upon the sup-
port of sovereign sanctions. Where the only State
involvement is color-blind support for every property-
owner’s exercise of the normal right to choose his
business visitors or social guests, proof that the partic-
ular property-owner was motivated by racial or reli-
gious prejudice is not enough to convict the State of
denying equal protection of the laws.

But that is not this case. We deal here not with
individual action but with a community-wide, public
custom of denying Negroes the opportunity of break-
ing bread with their fellow men in public places in
order to subject them to a stigma of inferiority as
an integral part of the fabric of a caste system woven
of threads of both State and private action. The re-
fusal to allow an individual to eat at a lunch counter
generally open to all orderly members of the public,
when viewed in isolation, can be fairly described in
legal terms as a businessman’s exercise of the right
to select his customers, or as the property owner’s ex-
ercise of the right to choose whom he will permit
upon his premises. Depending upon his motive, the
manager’s act may be petty, vindictive, immoral, 8
harsh business judgment, or even justifiable; but in
the absence of statute his right is absolute. But his-
tory and an appreciation of current institutions
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(whose meaning is partly a product of history) show
that racial segregation in places of public accommoda-
tion cannot be viewed as merely a series of isolated
private decisions concerning the use of property or
choice of customers, or even as a widespread private
custom unrelated to governmental action. The inci-
dents are not separable. The custom is infused with
official action both in its origins and implementation.
The legal concepts applicable to isolated incidents are
not more adequate to capture the truth of racial segre-
gation in places of public accommodation than chemi-
cal formulas for body content are sufficient to describe
mankind. By way of illustration, Hitler’s pogroms
were not mere instances of assault, battery and mali-
cious destruction of property.

To break the institution into its components even
for the purposes of analysis loses some of the reality,
but in our argument we emphasize, first, that the
essence of the practice of racial segregation in places
of public accommodation is not the management of
property or the selection of customers hut the stig-
matization of the Negro as an untouchable member
of an inferior caste. Its only function is to preserve,
despite the Thirteenth, Fourteenth and Fifteenth
Amendments, the essence of the earlier disabilities
associated with slavery but extended more widely
through the Nation. Segregation in places of publie
accommodation does not involve the management of
Property or selection of customers 1n any true sense.
These are public places, made so by the proprietors’
voluntarily inviting the public at large to use them.
Between proprietor and customer there is only the
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most casual and evanescent of all business relation-
ships. Any orderly person is served, always and
automatically, except those branded as members of an
inferior race. There is none of the continuity or
selectivity that enters into employment; and none of
the personal contact or need for mutual trust, con-
fidence and compatibility that characterizes the doctor-
patient and lawyer-client relationships. The virtual
irrelevance of the legal concepts of private property
is vividly demonstrated by the practice of many de-
partment stores. They solicit the patronage of Ne-
groes, invite them onto the property and into the
store, make sales in other departments—some even
furnish food to eat away from the counter—but then
they deny the Negro the privilege of breaking bread
with other men. Manifestly, it is the stigma—the
brand of inferiority—that is important, not presence
on the premises or the character of customers.

Second, we show that the practice of stigmatizing
Negroes as an inferior caste by refusing to serve them
in places of public accommodation together with their
fellow men is a product of State action in the nar
rowest sense, although not currently required by law,
because it is an important and inseparable part of a
system of segregation estahlished by a combination
of State and private action. When the Thirteenth,
Fourteenth and Fifteenth Amendments outlawed
slavery and sought also to eradicate the public disa-
bilities relegating Negroes to the status of an inferior
caste, respondents and some sister States were unwill-
ing to eliminate all vestiges of the caste system from
their jurisprudence, official policies and public insti-
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tutions and leave the development of business, pro-
fessional and social relations to private choice. State
statutes and municipal ordinances, on a wide scale,
required segregation in places of public accommoda-
tion, upon common carriers, and in places of public
entertainment. State laws provided for segregation
in related areas such as schools, court houses and
public institutions. State policies expressed, in count-
less other ways, the notion that Negroes should be
treated as an inferior caste. The community-wide
fabric of segregation thus was filled with the threads
of law and government policy woven by government
through the warp of custom laid down by private
prejudice. The system is all of a piece. Segregation
in places of public accommodation cannot be severed
and appraised in isolation. One cannot tell what
would happen if the threads of State law and State
policy were pulled from the cloth, save that mani-
festly it would be changed.

After developing these two points in the hope of
clarifying the true nature of the institution with
which the cases are concerned, we return to the legal
question—whether a State which has fostered the
practice of racial segregation in places of public
accommodation in order to preserve the stigma upon
the Negro as an inferior caste, contrary to the promise
of the Thirteenth, Fourteenth and Fifteenth Amend-
ments, may now, consistently with the requirements
of the Fourteenth Amendment, use the sovereign au-
thority of its police and courts to sanction the eviction
of Negroes, pursuant to the practice, as an exercise of
private choice.
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It is a settled principle that a State cannot excul-
pate itself merely by showing that the racial segrega-
tion or some other invasion of fundamental interests
was contingent upon the decision of private individ-
uals. Shelley v. Kraemer, 334 U.S. 1; Pennsylvania v.
Board of Trusts, 353 U.S. 230; Burton v. Wilmington
Parking Authority, 365 U.S. T15; Lombard v. Louisi-
ana, 373 U.S. 267; Ratlway Employees’ Dept. v. Han-
son, 351 U.S. 225. This is not to retract our previous
acknowledgement that neither recognition of a right
of private choice in a business subject to public regu-
lation nor the use of State power to safeguard the
choice once made is automatically sufficient to impli-
cate the State for the purposes of the Fourteenth
Amendment. It is to assert, in a complex, civilized
community where public and private action are inter-
woven and interdependent, that the determination of a
State’s responsibility under the Fourteenth Amend-
ment depends upon a judgment upon the size and im-
portance of the elements of State involvement in rela-
tion to the elements of private action, both measured
from the standpoint of the fundamental aims of the
constitutional guarantees.

The framers of the Thirteenth, Fourteenth and Fif-
teenth Amendments were not content merely to forbid
human bondage. They were equally determined to re-
move the widespread public disabilities, associated
with slavery, that branded the Negro an inferior caste
excluded from the promise that in America all men
are created equal. This is the heart of the guarantees
of tiie privileges and immunities of citizens, of equal
voting rights, and of equal protection of the laws.
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The Fourteenth Amendment, it must be emphasized
required major changes in State laws: the old slave
codes were to be repealed; civil disabilities in owning
property, in contracting and in the laws of inheritance
were to be eradicated ; there were to be no State barri-
ers to business opportunities and the professions; nor
were the States left free passively to watch Negroes
suffer individual wrongs at the hands of private per-
sons in situations in which the State would intervene
to protect non-Negroes.

On the other hand, the Amendments left most social
and business associations to private choice. Where
the law did not compel social intercourse, business as-
sociations and other private relationships among
whites, the Amendment did not require them between
whites and Negroes. Whether a Negro won equality
and acceptance in the private world outside the sphere
of government once freed from the public stigma of
eivil disabilities would depend upon his own capacities
and efforts, hampered perhaps by personal prejudices
but freed from the caste system.

In historical terms it can hardly be denied that any
State intervention in support of the preservation of
the caste system in an everyday element of public life
defeats the promise of the Amendments. In stricter
legal terminology, the elements of State ‘‘involve-
ment” in these cases are sufficient, we submit, to carry
State ‘‘responsibility’’ for the constitutional injustice.

The State is involved because its police intervened,
its officials prosecuted the petitioners, and its courts
convicted and sentenced them as a result of racial dis-
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crimination. The discrimination became operative
through the State’s action. The State cannot close
its eyes to what all other men see.

The State is further involved because the diserimi-
nation occurred in public places, voluntarily thrown
open by the proprietors to the community at large.
It oeccurred in a segment of public life in which the
rights and duties—the relationships between the pro-
prietor and the invited public—have always been a
special concern of the legal system. In each of the re-
spondent States, but especially in Florida, the rela-
tionship between these places of public accommodation
and the general public is so closely supervised as to
involve the State in all its aspects.

The States are involved through their support of
the system of segregation. For both the Negro and
the white supremacists, discrimination in places of
public accommodation is a pivotal point in the caste
system. The respondents and neighboring States
commanded segregation for many years on a broad
front. Between State policy and the prejudices and
customs of the dominant portions of the community
there was a symbiotic relation. The prejudices and
customs gave rise to State action. Legislation and
executive action confirmed and strengthened the
prejudices, and also prevented individual variations
from the solid front. State involvement under such
conditions is too clear for argument, even though
segregation might be the proprietor’s choice in the
absence of legislation. Cf. Peterson v. Greenville, 373
U.S. 244.
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State responsibility does not end with the bare re-
peal of laws commanding segregation in places of
public accommodation. The very history of the caste
system belies the claim of legal innocence when the
State, in these and similar cases, intervenes to sup-
port its central stigma. The State is responsible for
the momentum its action has generated. The law is
filled with instances of liability for the consequences
of negligent or wrongful acts carried through a chain
of cause and effect until the connection between the
wrong and the consequences has become too attenu-
ated to be a substantial factor in the harm. Until
time and events have attenuated the connection, the
respondents continue to bear responsibility for the
conditions, which they shared in creating, that result
in branding Negroes an inferior caste. They have
not wiped the slate clean.

We recognize that treating the discrimination as
a consequence of State action for the purposes of im-
posing a measure of State responsibility will, to a
corresponding extent, lessen the opportunities and
protection for private choice. Decision here requires
striking a balance with liberty and equality in oppos-
ing scales. The “liberty” asserted is hardly conse-
quential. These are all business premises thrown
open to the public. The proprietors have voluntarily
foregone virtually all power of choice concerning the
customers they serve. There is no element of per-
sonal selection or personal judgment. Non-Negroes
are served automatically; Negroes are automatically
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segregated or excluded. With rare exceptions there
is no other basis of choice.

There may be instances where the racial choice is
purely private in the sense that the proprietor would
make it even if the States had been truly neutral
and no community system of segregation had been
preserved. While our reasoning would sweep them
under the one conclusion until the caste system is
eliminated from public places, there is no unfair-
ness in this conclusion. When the proprietor of a
place of public accommodation discriminates against
Negroes in a community which practices segregation,
he knows that he is joining in the enforcement of a
caste system and his acts take on the color of the
community practice and suffer the common disability
resulting from the community wrong. ‘‘[T]hey are
bound together as the parts of a single plan. The plan
may make the parts unlawful.”’ Swift & Co. v.
United States, 196 U.S. 375, 396; Terry v. Adams,
345 U.S. 461, 470, 476 (Mr. Justice Frankfurter
concurring). The risk that some proprietors may
lose State protection for an arbitrary choice not
influenced by the State’s previous conduct is not
great enough to permit the continuance of support
for the caste system, which is a product of State
involvement. Cf. Tezas & N.OR. Co. v. Brother-
hood of Raslway & S.S. Clerks, 281 U.S. 548; Ne-
tsonal Labor Relations Board v. Southern Bell Co.,
319 U.S. 50.

These problems, moreover, lie in an area where
there is little basis for the plea of private rights.
The proprietors of places of public accommodation
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open their property and business to public use.
While the dedication cannot supply affirmative ele-
ments of State involvement, it is relevant in weigh-
ing the significance of those elements for the pur-
poses of the Fourteenth Amendment. ‘‘The more an
owner, for his advantage, opens up his property for
use by the public in general, the more do his rights
become circumsecribed by the statutory and consti-
tutional rights of those who use it.” Marsh v.
Alabama, 326 U.S. 501, 506.

The choice of affirmative remedies for State in-
volvement in a system of segregation in places of
public accommodation rests with Congress under Sec-
tion 5 of the Fourteenth Amendment. We do not
argue that Negroes would have a direct action against
such an establishment to secure the services of food
or admission to entertainment. Our contention is
simply that a State which has contributed to this
evil custom may not constitutionally take steps to aid
its enforcement in public places. The same reasoning
that interdicts State action in the form of arrests and
criminal prosecution equally condemns State support
for the caste stigma in the recogmition of a legal
privilege to use private force against the person.
Whoever first resorts to violence is guilty of a breach
of the peace, be he the Negro seeking to enter and
be served or the operator seeking to evict him. The
State may punish such disturbances of public order
without discrimination. The failure to accord either
party that normal protection against an aggressor
upon racial grounds would also be a denial of equal
protection of law.
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Beyond this point, the question is for Congress.
Congress alone can meet the present national erisis
arising from the system of segregation by removing
the fundamental injustice in places of public accom-
modation. Neither petitioners nor the United States
is arguing that the Court should undertake to hold
that places of public accommodation must serve all
members of the public alike without regard to race
or color. The Court, being subject to judicial and
constitutional limitations, cannot solve the whole
problem. There is judicial power, nevertheless, to
scrutinize a State’s contribution to the injustice and
to invalidate any convictions flowing from affirmative
State involvement. After a century of frustration, it
is not too much for petitioners to ask that, whatever
action the Congress may take, the barriers raised by
the Thirteenth, Fourteenth and Fifteenth Amend-
ments to any continued State support for the caste
system should be made unmistakably plain.

I

THE REFUSAL TO ALLOW NEGROES TO EAT WITH OTHER
MEMBERS OF THE PUBLIC OR TO SHARE AMUSEMENT IN
THESE PLACES OF PUBLIC ACOCOMMODATION WAS AN IN-
TEGRAL PART OF A WIDER SYSTEM OF SEGREGATION ES-
TABLISHED BY A COMBINATION OF GOVERNMENTAL AND
PRIVATE ACTION TO SUBJECT NEGROES TO CASTE INFERI-
ORITY

At the heart of these cases lies the necessity for
understanding the human significance of the institu-
tions with which we deal. The courts below reasoned



that the States had not violated the Fourteenth
Amendment because under their law no one has a
legal right to be served in a place of public accommo-
dation and anyone, white or Negro, is subject to
prosecution and conviction if he refuses to leave the
private property at the proprietor’s request. The de-
cisions look only to technical legal equality of right
and no-right in the immediate context. The courts
below dealt in terms of the abstract legal concepts of
property rights, trespass, freedom of association, and
business choice without going behind the formulas to
see what is actually involved.

In our view that approach is fundamentally wrong.
We argue below the legal error of confining the focus
so narrowly (Point II, pp. 64 ff.), but first we seek to
catch the truth of these events. A department store’s
refusal to serve a Negro at its lunch counter is not,
in truth, either for the Negro, the proprietor or the
community, an isolated act of personal antipathy.
Nor is the exclusion from an amusement park. All
are based upon an invidious classification applied by
the proprietor automatically and invariably. Each
proprietor acts pursuant to a community-wide prac-
tice. The practice serves the function of branding
Negroes inferior to other men. It is an integral part
of a caste system, based upon racial segregation, es-
tablished by a combination of State and private ac-
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tion. No other discrimination based upon race, na-
tionality or religion is the same.*

Because the question for decision turns upon an
appreciation of these simple, institutional facts, we
develop them in some detail before discussing their
legal significance. Full presentation requires a study
of the system of segregation as it followed in the wake
of Negro slavery, but we concentrate first upon the
facts pertaining to discrimination in places of public
accommodation: lunch counters, restaurants and an
amusement park are here involved.

A. ACTS OF RACIAL DIBCRIMINATION IN PLACES OF PUBRLIC ACQOM-

MODATION ARE PARTS OF A COMMUNITY-WIDE PRACTICE STIGMA-
TIZING NEGROES AN INFERIOR CASTE

When these cases arose, the practice of excluding
or segregating Negroes in lunch counters, lunch
rooms, restaurants, bars, hotels, and places of public
amusement was almost universal in the former slave
States. The pervasiveness of the discrimination is

* The reasoning does not apply with the same force, if at all,
in jurisdictions where there has been no governmental support
for the caste system and where the discrimination is uneven.
Racial discrimination, even in these instances, might be re
garded as the fringes of s single fabric; or distinctions counld
be drawn based upon differences in fact. The question seems
more academic than practical. No cases have arisen under
such conditions, so far as we know, and none seems likely to
arise. Thirty States outside the old slave-hoiding areas have
enacted equal public accommodations laws. See p. 81, n. 2,
infra. .
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too notorious to require documentation. It is perhaps
most dramatically illustrated by consulting the list
of the cities where protest demonstrations have oc-
curred in the last four years.” Though it obviously

*While no complete list is available, protests directed specifi-
cally agninst segregation in privately-owned places of public
accommodation have occurred in at least the following com-
munities:

Alabama: Birmingham, Gadsden, Huntsville, Mobile, Mont-
gomery, Selma, Tuskegee.

Arkansas: Helena, Little Rock, Pine Bluff.

Delaware: Dover, Newark, Smyrna, Wilmington.

Florida: Bradenton, Clearwater Beach, Daytona Beach, De-
Land, Dunnellon, Gainesville, Jacksonville, lLakeland, Mel-
bourne, Merritt Island, Miami, Ocala, Panama City, Pensacola,
St. Augustine, St. Petersburg, Sarasota, Tallahassee, Tampa,
Winter Haven.

Georgia : Albany, Americus, Athens, Atlanta, Augusta, Bruns-
wick, Columbus, Savannah, Valdosta, Warner Robins.

Kentucky : Henderson, Lexington, Louisville.

Louisiana: Baton Rouge, Clinton, Hammond, New Orleans,
Plaquemine, Shreveport.

Maryland: Annapolis, Baltimore, Cambridge, Catonsville,
Crisfield, Cockeysville, Gwynn Osak, Ocean City, Prince
Georges County, Silver Spring.

Mississippi: Clarksdale, Greenville, Greenwood, Jackson.

Missouri: Berkeley, Kansas City, St. Louis.

North Carolina: Chapel Hill, Charlotte, Concord, Dunn, Dur-
ham, Elizabeth City, Enfield, Fayetteville, Gastonia, Goldsboro,
Greensboro, Henderson, High Point, Kinston, Lexington,
Monroe, Mount Airy, New Bern, New Salem, Oxford, Raleigh,
Rocky Mount, Salisbury, Shelby, Southport, Statesville,
Thomasville, Williamston, Wilmington, Wilson, Winston-Salem.

South Carolina: Anderson, Beaufort, Charleston, Columbis,
Denmark, Florence, Newberry, Orangeburg, Rock Hill, South-
port, Sumter.

Tennessee: Chattanooga, Clarksville, Humboldt, Jackson,
Knoxville, Memphis, Moscow, Nashville, Oak Ridge, Somerville.

Texas: Amarillo, Austin, Galveston, Houston, Kerrville,
Longview, Marshall, San Antonio.
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gives only a partial sampling of the areas mnvolved,
the list includes several cities in each of the Southern
and border States, and reflects a generalized practice
of segregation even in the most public of all places
of public accommodation, the dime store, drug
store or department store lunch counter.® While
the demonstrations met with a measure of success,
usually in a very narrow area,” and other forces have
had their influence, the overall picture is not greatly
changed. Even a partial record of State prosecutions
involving attempts to break down the color barrier
in places of public accommodation is eloquent testi-

Virginia: Arlington, Charlottesville, Danville, Farmville,
Hampton, Hopewell, Leesburg, Lynchburg, Newport News,
Norfolk, Petersburg, Portsmouth, Prince Edward, Richmond,
Suffolk.

West Virginia: Bluefield, Charleston, Huntington, Wheeling.

This incomplete list is compiled on the basis of a study of the
demonstrations from February 1, 1860, through March of the
same year by Professor Pollitt, Dime Store Demonatrations:
Events and Legal Problems of First Sixty Days, 1960 Duke
L.J. 315, a report by the Southern Regional Council for the
same two-month period, 7'he Student Protest Movement: Winter
1960 (April 1, 1960, rev.), and a survey of news reports made
in the Department of Justice covering only the six-month
period from May 20, 1963, to November 21, 1963. During the
latter period, our reports show at least 683 demonstrations of
this kind in the Southern and Border States.

* See pollitt, op. cit., supra.

* An analysis of informal reports through October 15, 1963,
indicates that many communities have desegregated lunch
counter, but not other eating places, or hotels or theatres.
It is also clear that, while many of the larger cities of the
Southern and Border States have abandoned segregation in st
least some accommodations, there has been very little de-
segregation in the smaller cities and towns, “hem most of the
Negro population lives.
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mony of the survival of the discrimination.”” Indeed,
the number of such cases in this Court alone is in-
structive.”

1 The Southern Regional Council asserts that more than
20,083 persons engaged in demonstrations against Negro dis-
crimination in the 11 Southern States were arrested during
1963. See Civd Rights: Year-End Summary (Southern
Regional Council, Inc., Dec. 31, 1963, mimeograph), p. 1.
Another report by the same organization indicates that during
the first nine months of 1961 at least 1190 persons were arrested
in Florida and South Carolina alone in connection with pro-
tests against racial discrimination in places of public accommo-
dation. See, The Student Protest Movement: A Recapi ion
(Southern Regional Council, Inc., September, 1961), pp. 5, 10.

11960 Term: Boynton v. Virginia, 364 U.S. 454; Burtor v.
Wilmington Parking Authority, 365 U.S. 715.

1961 Term: Garner v. Louisiana, Briscoe v. Louisiana, Hoston
v. Louisiana, 368 U.S. 157; Bailey v. Patterson, 368 U.S. 348,
889 U.S. 81; In re Shuttlesworth, 369 U.S. 35; Turner v. City
of Memphis, 369 U.S. 350; Taylor v. Louisiana, 870 U.S. 154.

1962 Term: Peterson v. Greenville, 373 U.S. 244; Shuttles-
wvorth v. City of Birmingham, 373 U.S. 262; Lombard v. Lou-
isiana, 373 U.S. 267; Gober v. Birmingham, 373 U.S. 874;
Avent v. North Carolina, 373 U.S. 375 (remanded) ; Randolph
v. Virginia, 374 U.S. 97 (remanded); Henry v. Virginia, 374
US. 98 (remanded); Thompson v. Virginia, 374 U.S. 99 (re-
manded) ; Wood v. Virginia, 374 U.S. 100 (remanded); Cf.
Edwards v. South Carolina, 312 U.S. 229; Wright v. Georyia,
313 U.S. 284.

1963 Term: Drews v. Maryland, No. 3; Williams v. North
Carolina, No. 4; Fox v. North Carolina, No. 5; Grifin v. Mary-
land, No. 6, certiorari granted, 370 U.S. 9385, reargument or-
dered, 378 U.S. 920; Mitchell v. Charleston, No. 8; Barr v.
Columbia, No. 9, certiorari granted, 374 U.S. 804; Bouie v. Co-
lumbia, No. 10, certiorari granted, 374 U.S. 805; Bell v. Mary-
land, No. 12, certiorari granted, 374 U.S. %05; Robinson v.
Florida, No. 60, probable jurisdiction noted, 374 U.S. 803;
Hamm v. Rock Hill, No. 105; NAACP v. Webd’s City, No.
362; Lupper v. Arkansas, No. 482. Cf. Ford v. Tennessee,
No. 15 (leased municipal auditorium).
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Nor does the discrimination result from a temporary
and accidental concurrence of independent decisions
by the operators of the establishments involved.
Though not immemorial,** the prevailing practices
have persisted for 60 or 70 years without interrup-
tion, often as part of the statutory law, almost in-
variably, it would appear, with official encourage-
ment.” It is today a public custom, in many respects
a legal institution. The consequence is a rigid system
which imposes itself with very little regard for the
personal choice of the business operator.

Typically, the storeowner or restaurateur is not
shaping his own policy, but deferring to broader
pressures. He may be governed by the will of the
community, including his customers, or he may be
acting in part through loyalty to his fellows who ex-
pect him to “‘hold the line.” Usually, he also is in-
fluenced by official pleas or attitudes.* As the rec-
ords in these very cases make plain, the proprietor
who segregates is almost never deciding for himself:
he is merely adhering to a preexisting custom,** which
often, until very recently, was embodied in the official
legal code. Nor is there an entirely free choice
whether to conform or not. In many instances, no
doubt, acquiescence is willing, even enthusiastic. But
those who are otherwise inclined are carried with the
"t As we show later, pp. 50-53, #nfra, segregation in its pres-
ent pervasive and rigid form is a relatively recent phenomenon.
See, generally, Woodward, The Strange Career of Jim Crow
(1‘9'5& Section B, infra.

3 See, e.g., Lombard v. Louisiana, 873 U.S. 267.

¥ See the government’s initial brief in these cases, pp. 11, 13,
16, 92,
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tide. Experience shows that no change in the estab-
lished pattern can be expected without the concerted
action of most of the businessmen in the locality in
any given group.'

While the records are not conclusive, it seems plain
that the discrimination was part of a community-wide
practice in the present cases. The 1957 annual report
of the Commission on Inter-racial Problems and Re-
lations to the Governor and General Assembly, p. 13,
reveals that 91 percent of all public facilities in Bal-
timore then excluded or segregated Negroes. Even in
1962, change had been ‘‘slow and inconsistent.” Id.,
1962, p. 23. In Robinson v. Florida, No. 60, the
Shell’s City restaurant was following ‘‘the customs
and traditions and practice in this county—not only
in this county but in this part of the state and else-
where, not to serve whites and colored people seated
in the same restaurant” (R. 30). The record in the
Barr and Bouie cases is less explicit, but there ap-
pears to be little doubt that segregation was the rule
in Columbia, South Carolina, at the time of the inci-
dents in question.

Furnishing food and entertainment in a place of
public accommodation does not involve any selection
of customers or business associates in the usual sense
of the word, even when Negroes are excluded, nor

1 See, e.g., the testimony of Mayor Morris of Salisbury, Md.,

Hearings before the Senate Committee on Commerce on 3. 1732,
88th Cong., 1st Sess., pp. 324-326.
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does the practice of discrimination turn upon any
judgment concerning the character or even the color
of the persons whom the owner is willing to permit
upon his premises. The unique quality of the choice
to establish arbitrary racial segregation at lunch
counters and in restaurants and amusement parks re-
sults partly from the public character of the premises
and partly from the evanescent nature of the relation-
ship between the proprietor and his customers.

We notice first the public character of the establish-
ment. Whether it is a lunch counter, a restaurant, a
hotel or place of amusement or entertainment, it is
open to the public at large. The fact is reflected in
several aspects of the law. The establishment is
usually licensed and is often minutely regulated by
the State or a municipal subdivision.” That was true
even before the modern proliferation of State regu-
lation. What is more, the law has traditionally con-
cerned itself with regulating admission to such estab-
lishments. Beginning with the early common law
rule requiring innkeepers, ‘‘victuallers” and public

" See Brief for Petitioners in Nos. 9, 10 and 12, p. 53, n. 28;
Brief for the Appellant in No. 60, pp. 18-21, nn. 6-17.



carriers * to serve all, the rnght to service in places of
public accommodation has been viewed as a question
of public interest, the resolution of which should not
depend on the wishes of the business owner. The
early State public accommodation laws of the Nine-
teenth Century, both North* and South,” the federal
Civil Rights Act of 1875, and, indeed, the compulsory
segregation laws affecting this area, all disclose the
same attitude, which is today reflected in public ac-

wus & » if a5 jnnkeeper, or other victualler, hangs out a
sign and offers his house for travellers, it is an implied engage-
ment to entertain all persons who travel that way; and upon
this universal assumpsit an action on the case will lie against
him for damages, if he without good reason refuses to admit
s traveller.” 3 Blackstone, Commentaries (Lewis ed., 1897),
p- 166.

“A Victualling house is a louse where persons are provided
with victuals, but without lodging.” 8 Stroud, Judicial Dio-
tionary (1903), p. 218T.

See also Burdick, The Origin of the Peculiar Duties of Pub-
lic Service Companies, 11 Col. L. Rev. 514 (1911); Wyman,
The Law of the Public Callings as a Solution of the Trust
Problem, 17 Harv. L. Rev. 156 (1908). Cf. Conard, TAe Priv-
ilege of Forcibly Ejecting an Amusement Patron, 90 U. of Pa.
L. Rev. 809 (1942).

* Between 1885 and 1897, Massachusetts, Kansas, New York,
Connecticut, Iowa, New Jersey, Ohio, Colorado, Illinois, Indi-
ana, Michigan, Minnesota, Nebraska, Rhode Island, Pennsyl-
vania, Washington, Wisconsin and California enacted more or
less comprehensive laws barring discrimination in places of
public accommodation. For a detailed study of those statutes,
see Stephenson, Race Distinctions in American Law (1910), pp.
111-153. Such a law was also passed in the District of Colum-
bis. See District of Columbia v. Thompson, 846 U.S. 100;
8ee, also, Railroad Company v. Brown, 17 Wall. 445,

® As we show later, during the period of Reconstruction,
Louisiana, South Carolina, Georgia, Arkansas, Mississippi and
Florida adopted more or lees broad public accommodation laws.
See notes 83-85, infra.

¥ 18 Stat. 385.
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commodation laws in 30 of the 50 States ® and the Dis-
trict of Columbia.®
The public character of such places is also reflected

in other aspects of the legal system. They are treated
as public under criminal laws prohibiting gaming,
vulgar language and similar misconduct in ‘‘public
places.””* Tort liability for negligence is imposed as

= Alaska: Stat. §11.00.230 (1962); California: Civ. Code
§ 51; Colorado: Rev. Stat. §25-1-1 (1958); Connecticut: Gen.
Stat. §53-35 (1962 Supp.); Idaho: Code §18-7801 (1963
Supp.); Illinois: Stat. §88-13.1 (1961); Indiana: Stat. § 10-
901 (1963 Supp.); Iowa: Code § 785-1 (1962); Kansas: § 21-
2424 (1961 Supp.); Maine: Rev. Stat. §137-50 (1968 Supp.);
Maryland: Code § 49B-11 (1963 Supp.); Massachusetts: Laws
§ 278-92A (1956) ; Michigan: Stat. § 28.343 (1962) ; Minnesots:
Stat. §827.09 (1947); Montana: Rev. Code §64-211 (1962);
Nebraska: Rev. Stat. §20-101 (1954); New Hampshire: Rev.
Stat. § 354.1 (1983 Supp.); New Jersey: Stat. § 10:1-2 (1960);
New Mexico: Stat. § 48-8-3 (1963 Supp.); New York: Civ. B.
§ 40; North Dakota: Code § 12-22-30 (1968 Supp.) ; Ohio: Rev.
Code §2901.85 (1954); Oregon: Rev. Stat. §30.670 (1961);
Penngylvania: Stat. §18-4654 (1963); Rhode Isiand: Gen.
Laws § 11-24-1 (1957) ; South Dakota: ch. 58, Laws 1963; Ver-
mont: Stat. § 1451 (1958); Washington: Rev. Code § 49.60.218
(1962) ; Wisconsin: Stat. § 942.04 (1958) ; Wyoming, Stat. § 8-
83.1 (1963 Supp.).

» D.C. Code § 47-2907 (1961).

* See, e.g., Drews v. Maryland, 167 A. 2d 341 (Md. 1961),
pending on petition for certiorari, No. 3, this Term (conviction
for refusal to leave amusement park under statute prohibiting
disorderly conduct in a “place of public reeort or amuse-
ment”) ; Nelson v. Natchez, 18 So. 2d 747 (Miss. 1944) (oon-
viction for profanity in restaurant under ordinance prohibiting
profanity in a “public place”) ; Hamilton v. State, 104 So. 345
(Ala. 1925) (conviction for profanity at carnival under statute
prohibiting profanity in a “public place”); Farbrough v. State,
101 So. 321 (Ala. 1924) (same). See, also, Garner v. Loussiana,
368 US. 187 (“disturbing the peace” at lunch counters);
Thompson v. Louisville, 362 U.S. 199 (“loitering” and “disor-
derly conduct” in café).
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if the premises were a street or public square. For
example, the owner of Shell’s City or the Taylor Drug-
store would be liable to one passing through the
premises as a shortcut even though he had no inten-
tion to make a putchase. Restatement Torts, Section
330(d) ; Renfro Drug Co. v. Lew:s, 149 Tex. 507, 235,
S.W. 2d 609; cf. Carlisle v. J. Weingarten, Inc., 137
Tex. 220, 152 S.W. 2d. 1073 (‘‘The most essential fac-
tor to be considered in determining this issue is
whether the premises were public or private.”).

If the law has long regulated admission to places of
public accommodation, it is because they are truly pub-
lic service establishments. They perform an impor-
tant function in serving the commonplace needs of the
whole community. Appropriately, they hold them-
selves out as open to the general public; and they are
open in fact, except for the color line. Neither in
theory, nor in practice, is there any basis for the claim
made here that such businessmen ‘‘select” their cus-
tomers. Their admission policy is wholly indiscrimi-
nate. As Professor Thomas P. Lewis has said:

There 1s probably no expectation, with or
without a legal basis, which is more firmly
established than the expectation of the average
person that he will be served in places of public
accommodation. The expectation is cemented
in the private enterprise system which created
the accommodations. They exist to serve; it
would be absurd in the extreme to imagine that
a place built and designed to serve the people
would be used in a way inconsistent with the
purpose for which it was built and inconsistent
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with the use which will allow it to survive and
prosper.®

The establishments in question are also public in an-
other respect. Not only do they perform a service of
public importance and invite the community at large
to enjoy it, but they are public places in something of
the same sense as are the public streets, the public
squares, the public parks. This is particularly true
of an amusement park like Glen Echo (No. 6) and of
public conveyances (not here involved), but to some
extent it also characterizes drugstore lunch counters
(Nos. 9 and 10), a department store restaurant (No.
60), and a sizable urban restaurant (No. 12), which
are mere temporary resting places on a journey
‘“‘downtown.” In each instance, a relatively large
group congregates and the service is offered and re-
ceived “in public.”” It is a place where the relation-
ship between the manager and his customers, and be-
tween one customer and another (unless they choose
a closer association) is distant. There is no privacy,
no intimacy. It is the relationship of strangers en-
gaged in a public transaction.

The public locale has another relevance. It trans-
forms the discrimination against the Negro who is ex-
cluded or ejected into a public affront, performed
before an audience and usually with reference to that

* The quoted excerpt is from a paper entitled The Role of
Law in Regulating Discrimination in Places of Public Acoom-
modation (p. 14), which was delivered at a conference on “Dis-
crimination and the law,” sponsored by the University of
Chicago and the Anti-Defamation League of B'nai B'rith,
November 22-23, 1963. Publication is pending.



audience. The humiliation is the greater. The open-
ness of the locale also discourages any violation of
the prevailing code, for no breach of the color line
can pass unnoticed.

It is absurd here to speak of an intrusion on pri-
vacy. Nor is there any real question of “association.”
The relationship is too casual, too ephemeral, too pub-
lic, for any such claim. The proprietor makes no
choice, except for the color line. This is not a home
or club wheére private, personal, social intercourse is
involved. It is unlike almost any other business rela-
tionship. Most economic relationships involve a sig-
nificant personal factor—for example, those between
an author and his publisher, a lawyer and his client,
the owner of a home and his lodger, employers of
many descriptions and their employees. In many in-
stances, also, the relationship is one of considerable
duration ; again, the employment relationship is a case
in point. Here there is no element of trust and confi-
dence, no continuity, no personal association. The
activity involved is as “everyday” and automatic as
walking down the street, boarding a bus or posting a
letter. When the ordinary citizen enters a drugstore
and asks for a cup of coffee at the lunch counter, he
assumes that his ancestry, his attributes and his per-
sonal qualities are wholly irrelevant and that the only
requirement is the possession of ten cents. The same
is true when he takes his child for a ride on the carou-
sel in the local amusement park. One who goes to the
back door of a restaurant to ask for a job as cook or
waiter or to obtain a contract for supplying meat to the
proprietor assumes, as a matter of common experience,
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that the owner may make his decision to accept or re-
Ject the offer partly on the basis of personal consider-
ations, perhaps wholly irrational or unworthy ones,
but the reverse is true when one enters the front door
as just another customer, cash in hand. If this seems
8o commonplace as hardly to require statement, it is
because the absence of personal selection in places of
public accommodation is an integral and unquestioned
aspect of modern society.

Three of the cases now before the Court (Nos. 9,
10 and 16) demonstrate the truth of these observa-
tions. At Shell’s City, at the Eckerd’s Pharmacy and
at the Taylor Drug Store, the Negro applicant for
lunch-counter service is freely admitted in the other
departments of the same store, or (as in No. 9) per-
mitted to enter the lunchroom and order food but only
for consumption off the premises. Elsewhere, the
anomalies are even more pointed, as when Negro pa-
trons are allowed to eat standing, but not seated, or at
the stool counter, but not in a booth.® And the same
distinctions apply in other accommodations. We need
only cite the familiar exception of the train or street
car Jim Crow laws which permit a Negro woman to
ride in the forward section of the car if accompanying
= See Pollitt, Dime Store Demonstrations: Events and Legal
Problems of First Sizty Days, 1860 Duke L. J. 315, 817; C.
Johnson, Patterns of Segregation (1943). See, also, The Stv-
dent Protest Movement, Winter 1960, Southern Regional Coun-
oil Special Report (mimeograph).

A drugstore in Danville, Virginia, while serving Negroes
Pepsi-Cola in paper cups (for which there was a one-cent addi-
tional charge), refused them Coca Cola and would not furnish

a glass. Cook v. Patterson Drug Co., 185 Va. 516, 39 S.E. d
304 (1946).



a white child.¥ The Negro is acceptable as licensee
upon the premises and as a customer. All that is ob-
jectionable is the assertion of human equality in-
volved in breaking bread with other men.

The only possible conclusion is that segregation in
places of public accommodation is a symbolie act, the
sole purpose and effect of which is to stigmatize the
Negro as an inferior race, not entitled to full equality
even in the public life of the community. The notion
of the racial inferiority of the Negro dates from the
earliest days of slavery. It was conceived to justify
the continued bondage of the African who had been
enslaved as a ‘‘heathen” but was now a Christian.™
And, whether supported by Biblical citations® or
biological theories,” it prevailed as an official philoso-
pby through the mid-Nineteenth Century. Chief Jus-
tice Taney stated that, when the Constitution was
adopted, Negroes ‘‘had for more than a century before
been regarded as being of an inferior order, and alto-
gether unfit to associate with the white race, either in
social or political relations; and so far inferior, that
they had no rights which the white man was bound to
respect.”” Scott v. Sandford, 19 How. 393, 407.

" See, ¢.g., S.C. Code (1962), § 58-1333.

®See Frazier, The Negro in the United States (1957), pp.

2-25; Woodson, The Negro in Our History (6 ed., 1932), pp.
82-87.

*See, e.g., Pirate v. Dalby, 1 Dallas 167, 168. The Biblical
references are examined in Weyl, The Negro in American Civ-
ilization (1960), pp. 14-15.

*For some of these doctrines, see Weyl, op. cit., pp. 114-115.
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The supposed inferiority of the race at once ex-
plained its enslavement and was demonstrated by the
slave status of most Negroes.” But the principle of
course applied also to free Negroes and they were
accordingly viewed and treated as inferiors.® The
attitude is illustrated by an opinion of Chief Justice
Lumpkin of the Georgia Supreme Court in 1853:

[W]e maintain, that the status of the African
in Georgia, whether bond or free, is such that he
has no civil, social, or political rights or capac-
ity, whatever, except such as are bestowed upon
him by Statute; * * * that the social and civil
degradation, resulting from the taint of blood,
adheres to the descendants of Ham in this
country, like the poisoned tunic of Nessus; that
nothing but an Act of the Assembly can purify,
by the salt of its grace, the bitter fountain—
the ““darkling sea.”’

2t As George Bernard Shaw observed, the same rationale pre-
vailed long after slavery was abolished. In 1903, he said that
“the haughty American Nation * * * makes the negro clean
its boots and then proves the moral and physical inferiority of
the negro by the fact that he is a shoeblack.” Shaw, #an and
Superman (1916 ed.), p. xviii.

3 The degraded state of the free Negro before the Civil War
is treated at some length in Weyl, op. cit., pp. 52-62; Frazier,
op. cit., pp. 59-81; Dumond, Antislavery (1961), pp. 119-132;
Wright, The Free Negro in Maryland (1921).

# Bryan v. Walton. 14 Ga. 185, 198. It is needless to add
that the Georgia Assembly granted few rights to the Negro.
free or slave. See the relevant statutes collected in 1I Hurd,
The Lawr of Freedom and Bondage in the United States
(1862), pp. 101-109.



It is basically the same doctrine that survives today in
the institution of segregation.* We have only to lis-
ten to its modern exponents.”” The argumentation of

the late Senator Bilbo will sufficiently show the line
of descent:

The principle of segregation of the white and
Negro races in the South is so well known that
it requires no definition. Briefly and plainly
stated, the object of this policy is to prevent the
two races from meeting on terms of social equal-
ity. By established practice, each race maintains
its own institutions and promotes its own social
life. The residential areas of the towns are
segregated; separate schools are maintained;

" See, e.g.. Konvitz & Leskes, A Century of Civil Rights
(1961), pp. 3-37, 255-272; Frazier, op. cit., pp. 671-6874; Tumin,
Desegregation (1958), pp. 190-191; Myrdal, An American Di-
lemma (Rev. ed., 1962), pp. 577-589, 592-599; Cash, The Mind
of the South (1941), pp. 123-139; Woofter, Southern Race
Progress—The Wavering Color Line (1957), pp. 135-145; Dol-
lard, Caste and Class in a Southern Town (1957 ed.), pp. 62,
361-353; Handlin, Race and Nationality in American Life
(1957), pp. 4447: Allport, The Nature of Prejudice (1954),
pp. 304, 438; Saenger, The Social Psychology of Prejudice.
(1953), pp. 256-257.

* See, e.9.. Cleghorn, “The Segs,” Esguire (January 1964),
Pp. 71, 133-136 (interviews with leading exponents of segrega-
tion) ; George, The Biology of the Race Prablem (1962) (Re-
port Prepared by Commission of the Governor of Alabamas);
Ifutnam. “This is the Problem!”, The Citizen (Citizens’ Coun-
cils of America, Nov. 1961), pp. 12-33; Collins, Whither Solid
South (1947), pp. 75-81; Bilbo, Take Your Choice, Separation
or Mongrelization (1947), pp. 54-55, 82-93: Shufeldt, The
Negro. A Menace to American Civilization (1907), pp. 105-
123; Page, The Negro: The Southerner's Problem (1904), pp.
84-55, 202-203; Lewinson, Race, Class, and Party (1932), pp.
82, 84 (statements by post-Reconsiruction Southern legislators).
8“2;180 statements quoted in Lomax, The Negro Revolt (1962),
p- 27
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separate accommodations are provided for the
members of each race in public places and on
the trains, busses and street cars.

L 4 * - * L J

® * * demands [for equality] must neces-
sarily be based on the acceptance of the doe-
trine of the equality of the two races and the
denial of the inferiority of the Negro. If
racial differences do not exist, then these
writers are asking for equality for equal races,
but if differences do exist, then they are asking
for equality for unequals and the very basis of
their argument is refuted. * * *

L 2 L 4 L 2 L 4 L

History and science refute the doctrine of the
equality of the white and Negro races which is
proclaimed by the proponents of racial equality
in the United States today. There are inequali-
ties and differences between the white and black
races, and all the history of civilization affirms
that the superior position belongs to the Cau-
mim » & &

[ [ [ * -

If any Negro reads this chapter and has just
reason to think that he does not possess the in-
ferior qualities of mind, body, and spirit which
the greatest and most reliable scientists—stu-
dents of the comparative qualities of the races—
have pointed out, then let him thank God for
that portion of white blood which flows through
his veins because of the sin of miscegenation
on the part of one or more of his ancestors.”

® Bilbo, op. oit. at 49, 82, 938.
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The notion of racial inferiority doubtless pervades
all contemporary discrimination against the Negro.
Yet, it is often disguised in other fears and prejudices,
and sometimes plays only a small part in the hostility
of the white.” Here, however, in the area of public
accommodations, the dogma of Negro inferiority is
obviously the only operative force. Denying the
Negro the right to sit to eat in a public place, because
white persons are eating, is plainly to tell him he is
“not good enough.” * 1t is a pure symbolism, directly
borrowed from the etiquette of slavery.® There can
be no doubt that the unvarying repetition of such a
gratuitous insult in denying a common privilege marks
the public degradation of the race.

B. THE STATES HAVE SBHARED IN ESTABLISHING THE SYSTEM OF
RACIAL SBEGREGATION OF WHICH DISCRIMINATION IN FPLACES OF
PUBLIC ACOOMMODATION I8 AN INSEPARABLE PART

In the communities from which these cases arise
and in thousands of other cities and towns forced
segregation in places of public accommodation is
practiced without the legal compulsion upon the pro-
prietors found in such instances as Peterson v. Green-
ville, 373 U.S. 244. To portray it as a purely private
custom, however, is quite erroneous. As the Peterson
case shows, the practice has often been required by
law in the very kind of establishments with which

' See, e.g., Myrdal, op. cit., pp. 582-586; Cash, op. cit., pp.
123-139.

* L. Smith, Killers of the Dream (1949), pp. 19, 29.
® Doyle The Etigquette of Race Relations in the South (1937),
PP. 16-20, 22, 60.
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these cases are concerned. Far more important, the
practice of segregation at places like lunch counters,
restaurants and amusement parks is an inseparable
aspect of the entire system of public racial segrega-
tion, and that system is the product of a combination
of private action and State action violative of the
Fourteenth Amendment.

We are not concerned with the distant past. State
action prior to the Fourteenth Amendment is irrele-
vant. The interrelationships between segregation
where food and amusement are furnished and other
parts of the system cannot be understood, however,
nor can the full significance of the States’ activities
be described, without a sketch of the historical back-

ground.
Slavery and the Free Negro before the Civil War

Of slavery itself little need be said. It is enough
to remember that slaves were treated in law as the
property of their masters and were accordingly
wholly deprived of any social, civil or political rights.
To say they were viewed as ‘‘inferiors’ is to under-
state. As the spirit of abolition increased, and per-
haps as a sense of guilt grew stronger, the defense of
the institution not unnaturally grew more severe. If
the Supreme Court of Florida represented the official
attitude, it is difficult to exaggerate the temper of the

times:
There is no evil against which the policy of
our laws is more pointedly directed than that

Coe
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of allowing slaves to have any other status
than that of pure slavery. * * * ¢

More revealing for our purpose, however, is the
legal status of the free Negro in the United States
before the War, for here the disabilities inflicted
could only be justified on the ground of the inferi-
ority of the whole race. Whatever their motives,”
the fact is that most of the States (including many
that had abolished slavery) seriously disadvantaged
the ‘‘free person of color’’ and thereby branded him
an inferior being. He was generally disenfranchised,
was barred from coming into most States, and his
movements, even within his own State, were seriously
curtailed.” But it was in the slave States that the
law treated him most harshly.

Thus, in Maryland, every Negro was presumed a
slave unless he could prove otherwise.” Even when
recognized as a freeman, he could neither vote* nor

“ Miller v. Gaskins, 11 Fla. 73, 78 (1864).

“The free Negro was a source of anxiety for a number of
reasons: he might arouse the slaves to dissatisfaction and in-
surrection; might enter into competition with white labor;
might plunder, rob, or murder whites; and finally might offend
simply by being a misfit in an otherwise bifurcated society.
See Dumond, Antislavery (1961), pp. 119-125; Weyl, The
Negro in American Civilization (1960), pp. 52-58; Doyle, 7'he
Etiquette of Race Relations in the South (1937), pp. 85-93.

“See I1 Hurd, The Law of Freedom and Bondage in the
United States (1862), pp. 2-218; Dumond, op. cit.; Weyl, op.
eit.; Doyle, op. cit.

“* Burke v. Joe, 6 Gill. & Johns. 136 (1834); Hall v. Mullin,
5 Har. & Johns. 190, 192 (1821). For the similar rule obtain-
g elsewhere, see cases reported in Wheeler, Law of Slavery
(1837), pp. 392-408.

“Md. Laws, 1801, ch. 90; 1809, ch. 83; 1810, ch. 38; Md.
Constitution, 1851, Art. I, § 1. These provisions, and those cited
In notes 46~49, infra, are set out in II Hurd, op. cit., pp. 19-24.
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testify in court, except as against another Negro.*
He could not engage in certain occupations,” or freely
contract with respect to his own labor;* and he was
subject to greater pains and penalties for offenses*
liable to being sold as a slave and deported from the

State* We refer to the opinion of Roger Taney
(later Chief Justice) while Attorney General of the

United States:

432

The African race in the United States even
when free, are everywhere a degraded class,
and exercise no political influence. The priv-
ileges they are allowed to enjoy, are accorded
to them as a matter of kindness and benevo-
lence rather than of right. They are the only
class of persons who can be held as mere prop-
erty, as slaves. And where they are nominally
admitted by law to the privileges of citizen-
ship, they have no effectual power to defend
them, and are permitted to be citizens by the
sufferance of the white population and hold
whatever rights they enjoy at their mercy.
They were never regarded as a constituent por-
tion of the sovereignty of any state. But as
a separate and degraded people to whom the
sovereignty of each state might accord or with-
hold such privileges as they deemed proper.
They were not looked upon as citizens by the
contracting parties who formed the Constitu-
tion. They were evidently not supposed to be

 Md. Laws 1801, ch. 109; 1846-1847, ch. 27.

« Jd., 1805, ch. 80; Code 1860, Art. 66, § 74.

" Md. Laws 1854, ch. 278; Code 1860, Art. 66, §§ T6-87.
“ Md. Laws 1825-1826, ch. 93.

« Id., 1826-1827, ch. 229, §9; Code 1860, Art. 66, § 53.
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included by the term cttizens. And were not
intended to be embraced in any of the provi-
sions of that Constitution but those which point
to them in terms not to be mistaken.

* * * Our constitutions were not formed by
the assistance of that unfortunate race nor for
their benefit. They were not regarded as con-
stituent members of either of the sovereignties
and were not therefore intended to be embraced
by the terms, ctitzens of each state.*

In Florida, his condition was no better. There the
free Negro required a ‘‘guardian” without whom he
could not contract.” Encouraged to re-enslave him-
self,” he was taxed for the privilege of remaining
free.”” Worst of all was the lot of the frecedman in
South Carolina: there, too, Negroes were taxed and
required to have guardians.** The official hostility of
South Carolina toward the free Negroes is best shown
in the enactment of 1823 (7 Stat. 463) which pro-
vided for the imprisonment of colored seamen during
the stay of any vessel ir a local port, a law enforced
in defiance of the judgment of Mr. Justice Johnson,
sitting on circuit, and an opinion of the Attorney
General, that it was unconstitutional.®® We add only
the report of a law passed on the eve of secession
which required every free Negro in South Carolina

% Swisher, Roger B. Taney (1936). p. 154.

% Fla. Laws 1847-1848, ch. 155; 1856, ch. 794, 795. For these
provisions and those cited in notes 52 and 53, infra, see I1 Hurd,
0p. cit., pp. 190-195.

= Jd., 1858-1859, ch. 860.

1d., 1842, ch. 32.

';;1 S.C. Stat., 461, §82, 7 (1822). See II Hurd, op. cit.,
P % Weyl, The Negro in American Civilization (1960), pp. 60—
81; 1 Op. Atty. Gen. 659 (1824).
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literally to wear a badge, identifying him by name,
occupation and number.*

Emancipaiion and its aftermath

It is against this background that the Thirteenth
Amendment was adopted. In light of the condition of
the nominally free Negro in the South, it is fair to
suppose that it was viewed as a charter of freedom
for all Negroes, slave or not. Indeed, the Civil
Rights Act of 1866," passed as implementing legisla-
tion, does not distinguish between the new freedman
and the old. It was the Negro as a race that was
intended to be given civil equality, to be freed of the
badge of inferiority which had been imposed on
all persons of color. So also, when the slaveholding
States enacted their Black Codes in 1865 and 1866,
recognizing the abolition of slavery as such, but sub-
ordinating the Negro in a hundred other ways, they
did not distinguish between the former slave and the
free person of color. They dealt indiseriminately
with every person “tainted’’ with Negro blood, to the
extent of }zth or even 1j4th® Al were equally dis-
advantaged and set apart as an inferior people.

The tenor of these post-war codes is sufficiently
known. Some openly and directly disabled the Negro

“ 11 Hurd, op. cit., p. 100 (these enactments are not to be
found in the laws of 1860. Hurd states t.hey were reported in
the “public journals” of the time).

57 14 Stat. 27.

* The substance of most of these codes is given in McPherson,
Political History of the United States During the Period of

Reconstruction (1871), pp. 2044, and in 1 Fleming, Doov-
mentary History of Reconstruction (1908), pp. 273-312 (1906).
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from meaningful participation in the public life of the
community. Thus, in Mississippi, the freedman was
effectively kept a servant on the plantation by pro-
visions which recognized his right to purchase and
inherit personal property, but not real property,” and
forbade his renting or leasing real estate except in
incorporated towns, where authorized by the local
authorities; * which required him to be employed by
a written contract,* except by official license, revocable
at will; * permitted minor Negroes to be forcibly ‘‘ap-
prenticed”; * and provided for the arrest and return
of both classes to their employer for breach of the
contract.* The injustice here was flagrant: While
the Negro was sparingly granted some new rights—the
right to marry, but not with whites,* the right to
testify, but only when Negroes were involved in the
proceeding *“*—they were, at the same time, held to
“the same duties and liabilities existing among white
persons—to support their indigent families, and all
colored persons,’’ and were accordingly taxed for that
purpose."

The laws of Mississippi are perbaps extreme in
their unwillingness to allow the Negro to find a new
life, in freedom. But other codes reflect the same at-

* Mississippi Laws 1865, ch. 4, § 1.

* Ibid.

“Id., ch. 4, § 6.

“Id., ch. 4,§5.

“Id,ch. 5, §1.

*Id.,ch.4,887,8; ch. 5 §4.

*1d, ch. 4, §§ 2, 3.

“ld,ch ¢ 84

*1d., ch. 6, § 6.
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titude, differing only in degree. The legislation of
South Carolina, for instance, was plainly calculated
to preserve the old order, the parties now being
denominated ‘‘master and servant.”* The series of
laws there begins with one entitled ‘“‘An Act prelim-
inary to the legislation induced by the Emancipation
of Slaves,”” which officially creates a class, including
all Negroes, mulattoes and mestizoes, and their de-
scendants, who have not 7/8ths or more “Caucasian
blood,” labelled ‘‘persons of color,’’ and declares that
“although such persons are not entitled to social or
political equality,”” they shall enjoy certain specified
rights, including the benefit of legal proceedings,
“gubject to * * * modifications” to be made®
There follow statutes creating special crimes for
‘“‘persons of color,’”’ ™ imposing different penalties for
crimes common to both races,” and establishing sepa-
rate judicial procedures,” regulating in detail the re-
lationship of ‘‘master and servant,” ™ and disabling
the Negro from engaging in the sale, for his account,
of any agricultural product,” from manufacturing or
retailing spirits,” or, for that matter, from carrying
on any trade or business, ‘‘besides that of husbandry,
or that of a servant,” except by special license from

* See S.C. Acts 1865, p. 205 (No. 4783, § XXX V).

®7d., p. 271 (No. 4780). :

» Id., pp. 211, 216 (No. 4731, §§ I, XXII). SR N

© Id., pp. 271, 272, 277 (No. 4731, §§ 1, IV, xxrv XXVII)

n/d., pp. 279-280, 281, 283, 286, 286-287 (No. 4782, §§V,
Vi, X.‘X, XXIX, XXX.I, XXXIT, XXXIII).

v 1d., pp. 292-299 (No. 4783, §§ XV-LXXI).

*Id., p. 214 (4781, § X).

" /d., p. 275 (4781, § XIV). T R
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the district judge.” Finally come the ‘‘pauper’’ and
‘“‘vagrancy” laws ™ which appear to have served much
the same purpose as enactments of a more recent day
against ‘‘disturbing the peace,’” *“disorderly conduct,”
and ‘‘trespass.” ™

In Florida, the situation was much the same.” We
need only notice the law enacted in January 1866,
making it a misdemeanor for any “person of color”
to “intrude himself into any religious or other pub-
lic assembly of white persons, or into any railroad car
or other public vehicle set apart for the exclusive ac-
commodation of white people.”* The rest was left
to the towns and cities where ‘‘the free white male
inhabitants over the age of twenty-one years’’ were
permitted to elect a local government “with full
power and authority * * * to license and regulate re-
tailers of liquor and taverns,”’ to ‘‘license and regu-
late theatrical and other public amusements,” and to
“provide for the interior police and good govern-
ment’’ of the community.*

It was to combat the spirit of these black codes
that Congress enacted the Civil Rights Act of 1866
and proposed the Fourteenth Amendment. Recon-
struction followed. While segregation in schools

™ 1d., p. 299 (No. 4738, § LXXII).

" Id., pp. 300-304 (No. 4733, §§ LXXXI-XCIX).

™ See, e.g., testimony taken by the Joint Committee on Re-
construction, House Report No. 30, 39th Cong., 1st Sess., Testi-
mony, Part II, pp. 61, 126, 177; Freedom to the Free (United
Btates Commission on Civil Rights, 1963), p. 33.

™ See Fla. Laws 1865-1866, pp. 23-39.

»/d., p. 25, ch. 1,466, § 14.

®1d., pp. 4143, ch. 1479, §§ 1, 8.

437

LR i W



49

sometimes remained,” several Southern States en-
acted more or less broad laws banning racial dis-
crimination in places of public accommodation.”
South Carolina enacted such laws in 1869, and 1870,
covering common carriers and all businesses ‘‘for
which a license is required by law” or ‘“‘under a
public rule’” and expressly referring to theatres and
“places of amusement or recreation.”* The Florida
statute of 1873 * provided:

* ® * no citizen of this State shall, by rea-
son of race, color, or previous condition of
servitude, be excepted or excluded from the
full and equal enjoyment of any accommoda-
tion, advantage, facility, or privilege furnished
by innkeepers, by common carriers, whether
on land or water, by licensed owners, managers,
or lessees of theatres or other places of public
amusement; by trustees, commissioners, super-
intendents, teachers, and other officers of com-
mon schools and public institutions of learn-
ing, the same being supported by moneys de-
rived from general taxation, or authorized by
law, also of cemetery associations and benevo-
lent associations, supported or authorized in
the same way: Provided, That private schools,

3 See c.g., Ala Laws 1868, p. 148; Ala. Laws 1873, p. 176;
Als. Const. 1875, Art. XIII, § 1, Ark Laws 1873, p. 428; Gs-
Laws 1872, p. 69; Ky. Laws 18731874, p. 63; Tenn. Laws
1868-1869, p. 14

* Ark. Laws 1873, pp. 15-19; Ga. Laws 1870, pp. 398, 427~
428; La. Const. 1868, Art. 13; La. Acts 1869, p. 87; La. Acts
1878, p. 156; Mise. Laws 1873, p. 66. For South Csrohm and
Florida statutes, see notes following. )

* 14 S.C. Stat. 179, 386. Lo

 Fla. Laws 1873, p. 25, ch. 1947.
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cemeteries, and institutions of learning estab-
lished exclusively for white or colored persons,
and maintained respectively by voluntary con-
tributions, shall remain according to the terms
of the original establishment.

Jim Crow and segregation

As soon as Reconstruction ended in 1877, and often
before, segregation in public schools was established
or resumed. That is true of the three States at bar,*
where the official policy continued uninterruptedly,
at least until this Court’s decision in Brown v. Board
of Education, 347 U.S. 483."" The undeviating public
example must have had its effect. And segregation
in the schools doubtless educated a new generation
in the theory of the Negro’s inferiority which re-
quired Ins berhg kept apart. So, also, the reiterated
legal ben on interracial marriages, of miscegena-
tion,™ must have impressed upon any who were other-
wise disposed that the “accepted,” “official” doctrine
viewed the Negro as an untouchable. Yet, for a time,
there was little segregation, in fact or in law, in

% Maryland: Laws 1870, ch. 392, pp. 555-556; Laws 1872,
ch. 377, pp. 650-851; Laws 1898, ch. 273, pp. 814-817; South
Carolina: Const. 1895, Art. XI, § 8; Acts 1896, No. 63, p. 171;
Acts 1908, No. 88, pp. 133-137; Florida: Const. 1885, Art XII,
§ 12; Laws 1895, ch. 4335, p. 96.

" Ses Fla. Stat. (1960), § 228.09; S.C. Code (1982), §§ 21-751,
2;809, 22-3; Md. Cods (1957), Art. 63A, §1; Art. 77, §§ 226,

'fM.axfyl'and: Laws 1884, ch. 264, p. 365; South Carolina:
Aets 1879, p. 8; Const. 1895, Art III, § 33, p. 20; Florida:
Laws 1881, ch. 8283, pp. 86, 753; Const. 1885, Art. XVI, § 24;
Laws 1803, ch. 5140, p. 76.
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places of public accommodation.”® Neither Florida
nor South Carolina, though now free of federal inter-
ference, immediately repealed its anti-discrimination
statute,” and Maryland (though never “recon-
structed”) acquiesced in the removal of such Jim
Crow regulations as had existed.”

% See, Woodward, The Stramge Career of Jim Crow (1955),
pp- 15-26.

% The Florids law is preserved in the codification of 1881.
Fla. Digest 1881, ch. 19, pp. 1T1-172, and was not repealed
until 1892. See Fla. Laws 1891, ch. 4055, p. 92; Fla. Rev. Stat.
1892, p. VIII. The similar Soath Carolins statute was retained
in the 1882 Code (8§ 1369, 2601-2609) and was repealed in 1887
and 1889. See S.C. Acts 1886-1887, No. 288, p. 549; id. 1888~
1889, No. 219, p. 362. See, also, Tindall, Soutk Carolina Ne
groex. 1877-1900, pp. 281-293.

® Prior to 1870, the street car company in Baltimore had
followed the practice of relegating Negroes to the fromt plat-
form of the cars where they were unable to 8it and were exposed
to the elements. In April, 1870, U.S. Circuit Court Judge Giles
ruled this practice discriminatory, awarded damages to s Negro
who had been ejected from a seat inside the street car and held
that the railway company was required to furnish its Negro
passengers with accommodations comparable to that furnished
white passengers. ZThompson v. The Baltimore City Passenger
Railway Co., reported in Baltimore Amerioon, April 80, 1870,
p. 1, col. 6, p. 2, col. 1. Pursuant to this ruling the railway
company designated certain cars for “colored persons” but edi-
torial comments in the Baltimore American indicate that volun-
tary desegregation on these cars took place at the initiative of
white patrons. Baltimore American, November 11, 1871, p. &,
ool. 2; November 14, 1871, p. 2, col. 1. In 1871, a Negro
challenged the establishment of separate cars and the jury,
charged by Judge Bond that a person seeking transportation
might not be ejected from a car “becsuse of color only,”
swarded him $40. Fields v. Balitimore City Passenger Rail-
way Co., reported in Baltimore American, November 14, 187,
p- 4, col. 3; Baltimore Sun, November 13, 1871, p. 4, col. £
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But this more benevolent official attitude was not
to endure. Jim Crow laws applicable to trains and
street cars began to appear. Among the States here
involved, Florida leads with an 1887 statute requiring
separate first-class railroad cars for the two races.”

This decision was widely approved as illustrated by the follow-
ing editorial comment from the Baltimore American, Novem-
ber 14, 1871, p. 2, col. 1:

“THE COLORED CAR QUESTION

“We congratulate our community on the disappearance yester-
day of the sign-boards on the cars of the City Passenger Rail-
way—‘Colored Persons admitted to this Car.

“We think that our most intelligent merchants, as well as all
others who are looking to the commercial and industrial ad-
vancement of Baltimore, will heartily thank Judge Bond for his
decision in the Passenger Railway case, at least so far as it
has caused the prompt disappearance from the cars of the
Company of those badges of a dead prejudice, which ought to
have been removed long since. * * *

“When our city was crowded with strangers from all parts
of the country attending the great convocations here, this relic
of a dead prejudice was the subject of constant remark. It had
disappeared from the cars everywhere except here in Baltimore,
and although assured it rather represented the prejudice of a
private corporation than the sentiment of the people, they ex-
Pressed surprise that our Courts allowed them to thus trifle
with law and justice. It was at this time that we appealed to
the Company to cease flaunting in the face of strangers this
bedge of shame, and not to await the action of the Courts to
compel an impartial enforcement of the law. We cannot keep
Pace with the progress of the age in liberal and humanitarian
gentiment if such things are allowed, and it becomes the duty
of all who are looking to a brighter future for our city to make
haste to get rid of any remnant of feeling that would indicate

we are not & law-abiding and liberal-minded people.”

*Fla. Laws 1887, ch. 3743, p. 116.
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A decade later, in 1898, South Carolina adopted a
similar provision,” specifying, however, that ‘‘any
first-class coach may be divided into apartments, sep-
arated by a substantial partition, in lieu of separate
coaches.” * It is typical of the general pattern to-
ward pervasiveness and rigidity that two years later
the divided coach was decreed insufficient separation,
the new law requiring altogether separate cars, and
that the Jim Crow rule was extended fo the entire
train, not solely the first-class coaches.® The Mary-
land legislation, beginning in 1904,* followed the same
course.”

Once begun, the march of segregation legislation
continued. The Jim Crow rule was now applied to all
common carriers, including steamboats® and street
cars.” While once only the conveyances themselves
had been segregated, the new laws decreed separate
waiting rooms and ticket windows.' The injunction
and the penalty, originally running against the car-
rier alone, were now made applicable to the reluctant
passenger also: not only must the company furnish

2 S.C. Acts 1898, No. 483, p. T77-778.

% Jd., §2.

# S.C. Acts 1900, No. 262, pp. 457-459.

* Md. Laws 1904, ch. 109, p. 186.

" Md. Laws 1908, ch. 282, p. 86. See, also, Fla. Laws 1909,
ch. 5893, § 1, p. 407, banning the divided care except by special
permission from the railroad commission.

* See, ¢.g., Md. Laws 1904, ch. 110, p. 188; Md. Laws 1908,
ch. 617, p. 85; S.C. Acts 1904, No. 249, p. 438.

» See, ¢.g., Fla. Laws 1907, ch. 5617, p. 99; Md. Laws 1908,
ch. 248, p. 88; S.C. Acts 1905, No. 477, p. 954.

‘“See,eg,Fh.hwsli)O‘( ch., 5619 p- 105.
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separate accomodations, but the user must obey the
gign under the threat of criminal sanctions.*

The State next turned to its own institutions. Pub-
lic school segregation was continued, and separation
was decreed for State prisons,’* reformatories,'®
asylums,™ hogpitals.’® Later, they would enact seg-
regation in public parks, playgrounds and beaches.***
But the legislators did not concern themselves only
with governmentally operated facilities. We have al-
ready noticed the continuing official bar on interracial

marriages.”” Very early, the State also expressly

prohibited mixed private schools,’® and Florida, at
least, made it a crime for white teachers to teach
Negro children or the reverse.’” While the regula-
tion of privately owned places of public accommoda-
tion, other than common carriers, was, quite natu-
rally, largely left to the municipalities, statewide leg-

% See Fla. Laws 1905, ch. 5420, p. 99; Fla. Laws 1907, ch.
5617, § 6, p. 100; Md. Laws 1804, ch. 109, § 4, p. 187; Md. Laws
1904, ch. 110, §38, p. 188; S.C. Acts 1900, No. 262, § 5, pp.
457458,

1% See, ¢.g., Fla. Laws 1905, ch. 5447, § 1, p. 132; Fla. Laws
1008, ch. 5967, p. 171; S.C. Acts 1908, No. 86, pp. 133, 136-137;
8.C. Acts 1911, No. 110, p. 169.

% S.C. Acts 1898, No. 483, p. 777-T78.

19 Md. Laws 1870, ch. 392, p. 706; Md. Laws 1882, ch. 291,
P- 45; Fla. Laws 1897, ch. 4167, pp. 107-108; Fla. Laws 1809,
ch. 5067, pp. 171-172; S.C. Acts 1900, No. 246, pp. 443444

* Baltimore Ordinances 1888, § 34-438: Md. Laws 1910, ch.
250, pp. 234, 237-240; S.C. Acts 1918, No. 398, pp. 729, 731.

1% Md. Code 1912, § 199A.

1% S.C. Acts 1934, No. 893, p. 1536.

1*” See note 88, supra.

* Fla. Laws 1895, ch. 4335, p. 96.

* Fla. Laws 1913, ch. 8490, p. 311.
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islation sometimes set the example here too. Thus,
in 1906, South Carolina required segregation of sta-
tion restaurants and “eating houses’’ serving passen-
gers,’ and later enjoined circuses and travelling
shows to provide separate entrances for each race."
There was, finally, a law keeping the races apart in
poolrooms and billiard halls.***

Where the central State government did not act
directly, segregation was promulgated by the muni-
cipal authorities. Illustrative are the segregation
provisions of the City Code of Greenville, South Caro-
lina, repealed on May 28, 1963, after this Court’s
decision in Peterson v. Greenville, 373 U.S. 244. An
entire chapter of that Code is devoted to ‘‘Segrega-
tion of Races.” Explicitly announcing an “intent
and purpose * * * to provide for the separation or
segregation of races in the city,””* it proceeds,
methodically, to define ‘‘white” and “colored’’ blocks,™
and decrees segregation in housing,"* churches™
schools,” hotels,™* stores,'” restaurants, cafes, and all
other places serving food, including lunch counters,”™
and transportation.'™ KElsewhere in the Code it is
made generally unlawful “for any colored person to

ne §.C. Acts 1908, No. 52, p. 78

11 §.C. Acts 1917, p. 48 (S.C. Code (1962), § 5-19).

1 8C. Acts 1924, p. 895 (S.C. Code (1962), § 5-503).

12 Greenville City Code (1953), § 314.

ne Jd., §31-1.

us /g, §31-2, 9, 10.

ne d, §31-5.

w /d., § 31-6.

us /d., §81-17.

us id., § 81-17.

120 /d., § 31-8. See, also, id., § 16-85, requiring restaurants to
provide separate toilets for white and colored employees.

1 Jd., § 81-12 et seq.; § 3730,



enter upon or go through any of the city cemeteries
or grounds connected therewith, used exclusively for
the burial of white persons * * * 7

While the number of similar municipal regulations
is not known, it is clear that the example just recited
is not atypical.'”® The City Code of Greenwood, S.C.,
amended only last June, was quite similar.’* Some
of the provisions elsewhere are truly bizarre.”* One

wm Jqd, §8-1.

11 See.  e.g.. Birmingham, Ala. Code (1944): restaurants
(§369); theatres (§859); poolrooms (§939); restrooms
(81110) ; housing (§ 1604); Montgomery, Ala. Code (1952):
restrooms (§ 13-25) : restaurants (§ 10-14); theatres (§34-5);
poolrooms (§25-5); parks and swimming pools (§28A-2);
athletic contests (§28A-5); Selma, Ala. Code (1956 Supp.):
recreational facilities (§627-1); restaurants (§ 627-6); Atlanta,
Ga. Code (1942) ; public assemblies (§ 36-64); parks (§ 38-31);
theatres (§ 56-15); Augusta, Ga. Code (1952): barbershops
(§8-2-26); Monroe, La. Code (1958): cemeteries (§7-1);
bars (§4-24); New Orleans, La. Code (1956) : bars (§ 5-61.1);
Shreveport, La. Code (1955) : housing (§ 8.2) ; toilets (§§ 8.3, 11-
47) ; loitering by whites in Negro districts a form of vagrancy
(§24-56) ; restaurants (§24-86); Meridian, Miss. Code
(1962) : jails (§ 17-97) ; Natchez, Miss. Code (1954) : cemeteries
(§5.6) ; Jackson, Miss. Code (1938) : cemeteries (§ 548); Ashe-
vile, N.C. Code (1945): housing (§3-23-636); cemeteries
(§2-5-109) ; sexual relations (§ 2-7-120); Charlotte, N.C. Code
(1961) : restrooms (§13-13-11); poolrooms (§ 11-11-2(b));
Danville, Va. Code (1962) : cemeteries (§18-13); Norfolk, Va.
Code (1950) : cemeteries (§9-30). Some of these ordinances
have been repealed or amended during 1962 and 1963.

™ Greenwood City Code (1952), ch. 24.

% See, e.g., Montgomery, Ala.,, Code (1952) ch. 20-28 and
Gadsden, Ala., Code § 8-18 (1946), which provide in pertinent
part:

“It shall be unlawful for a negro and a white person to play
together * * * in the city in any game of cards, dice, dominoes
or checkers * * *.”

Charlotte, N.C., Code (1981) §13-18-15(a) provides in pertin-
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obviously degrading provision commeon to most South-
ern municipalities, and perhaps to all, is the require-
ment of the “Southern Standard Building Code”
that ‘“‘where negroes and whites are accommodated
there shall be separate toilet facilities provided for
the former, marked ‘For Negroes Only’.”” ** By virtue
of a regulation of the State Administrative Code,™
that is the law of Florida even today. And where
municipal laws do not explicitly provide for segrega-
tion in places of public accommodation, there are
related laws. Thus, in addition to a rather recent
regulation providing for segregation in bars and in
restaurants serving liquor,’*™ Baltimore City at one
time or another decreed segregation in housing and

ent part: “No person shall give a public exhibition * * either
on canvas or otherwise, of any prize fight * * * wherein the
contestants * * * are persons of different races.”

In 1917, the New Orleans, La., Commission Council adopted an
ordinance prescribing a specific area of the city wherein Negro
houses of prostitution could be maintained and prohibiting
peripatetic Negro prostitutes from plying their trade in other
parts of the city. New Orleans, La.,, Comm’'n Council Ord
No. 4485 (1917).

13 Southern Standard Building Code 1957-58, § 2002.1. See
e.g., Spartanburg, S.C., City Code (1958), §§ 2845, 28-76(sa);
Spartanburg Plumbing Code (1961), § 921.1.

17 Fla. Adm. Code, ch. 170C, §8.06. See Bokler v. Lane
(S.D. Fla.), 204 F. Supp. 168, 172-178. The same practice
obtained in Maryland until 1960. See Jones v. Marva Thes-
tres, Inc. (D. Md.), 180 F. Supp. 49.

ur See DeAngelis v. Board (Baltimore City Ct.), 1 RR.LR
870 (1955), holding the regulation unconstitutional.



use of land,'* in municipal parks and playgrounds '*
and in a free hibrary.’ Tampa, Florida, prohibits
the operation of any ‘‘public inn, restaurant, or other
place of public accommodation and refreshment’’ serv-
ing Negroes in a “white community,”” without the
consent of a majority of the white residents.” Until
1961, Jacksonville, in the same State, segregated
buses ** and taxicabs,”™ and, for a time at least, ex-
pressly required separation of the races in all
taverns.'™

While there are important variations from State to
State, and even from one town to another, the basic
pattern has been the same. Some communities, like
those here involved, have not explicitly compelled
racial segregation in places of public accommodation.
Yet, there can be no doubt that each of the States at
bar, until very recently, has encouraged those
practices.

Here, as elsewhere, the official philosophy of the
Negro’s inferiority was affirmed in the legal defini-

3 Ordinance #610, December 19, 1910; Ordinance 3654,
April 7, 1911 ; Ordinance #692, May 15, 1911 ; Ordinance #3839,
September 25, 1918.

™ See Boyer v. Garrett (4th Cir.), 183 F. 2d 582, certiorari
denied, 340 U.S. 912; Law v. Mayor and City Council of Balti-
more (D. Md.), 78 F. Supp. 346; Dawson v. Mayor and City
Cowncil of Baltimore City (4th Cir.), 220 F. 2d 386, affirmed,
350 U.S. 877.

¥ Kerr v. Enooh Pratt Free Library of Baltimore City (4th
Cir.), 149 F. 9d 212, certiorari denied, 326 U.S. 721.

™ Tampa City Code (1837), § 18-107.

 Jacksonville City Code (1953), §§ 39-85, 39-70.

W /4., 88 89-15, 89-17.

* Jacksonville City Code (1917), § 439. While the provision

18 not incorporated in the more recent codes, no express repeal
was found.
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tion of the race, branding as “tainted’’ any person
with so much as 14th Negro ancestry,’ in the strict
ban on interracial marriages,” and by a construction
of the libel law which recognized it as an insult, ac-
tionable per se, to be wrongly called a Negro.” Here,
as elsewhere, compulsory school segregation laws
taught white children from the first that Negroes
were inferiors and impressed on colored children
that they were not fit to share a schoolhouse with the
white. Here, as elsewhere, the State set an example
by officially segregating all its own facilities. And
here, as elsewhere, until very recent days, the story
of segregation legislation has had only one direction,
becoming ever more rigid and more pervasive, as
though to give legal support to a threatened institution.

‘We do not mean to disparage the differences even
among the former slave-holding States in their past
and present laws dealing with segregation. Mary-
land’s laws and official policies have been far less rigid
than those of South Carolina. Some states have
vehemently pursued an official policy of segregation,
while others have taken first steps to adapt themselves
to constitutional requirements: Louisiana’s rigid in-
sistence upon preserving segregation, which illustrates
one extreme, is described at pages 59-78 of our brief

34 Fla. Stat. §1.01(6) (19861); Md. Code 27, § 398 (1957);
S.C. Const. Art. III, § 88.

W Fla. Const, Art. XVI, §24; Fla. Stat. 741.11-T41.16
(19684) ; Md. Code (1957), Art. 27, §898; S.C. Const., Art. I11,
§ 33; S.C. Code § 20-7 (1962).

17 See Annotation, 46 A.L.R. 2d 1287 (1956) ; Bowen v. In-
dependent Publishing Company, 230 S.C. 509, 98 S.E. 2d 564.




in Avent v. North Carolina and companion cases (Nos.
11, 58, 66, 67, and 71, October Term, 1962). Although
thirty States have equal public accommodations laws,
neither respondents nor any of the States that
promoted segregation have wiped the slate clean.'

We are concerned with institutions—not with
blame. If there is to be blame for the revival of the
caste system in the face of the Thirteenth, Fourteenth
and Fifteenth Amendments, it should rest upon the
Nation. Our point is that the respondents and some
sister States massively contributed to the system of
segregation by laws and official action. Between State
law and private custom there was a symbiotic rela-
tion; they nourished each other and together produced
the institution.

There can be no doubt that the State laws discussed
above contributed to the establishment and practices
of segregation in places of public accommodation.
The legislation requiring segregation in public con-
veyances and upon carriers came too close to restau-

3 Thus, each of the respondent States still retains school seg-
regation laws on its statute books. See note 87, supre. With
respect to Florida, see, also, Florida ex rel. Hawkins v. Board
of Control, 347 U.S. 971, 350 U.S. 413, 355 U.S. 839. Segre-
gation on common carriers remains the statutory law of Flor-
ids and South Carolina. Fla. Stat. (1958), §§ 352.03-352.18;
SC. Code (1962), §§ 58714 through 58-720, 58-1331 through
58-1340, 58-1491 through 58-1496. South Carolina’s law requir-
ing segregated eating at station restaurants is still on the books.
8.C. Code (1962), §58-551. And all three States still prohibit
miscegenation and interracial marriages. See Md. Code (1957),
Art. 27, §398; Fla. Stat. (1964), §§ 741.11-741.16; S.C. Codo
(1962), § 20~7. While Maryland has recently adopted a public
accommodations law, it is expressly inapplicable to several
counties of the State. Md. Laws 1963, ch. 227.
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rants, theatres and other public places to have no in-
fluence upon them. No one can seriously argue that
the South Carolina law requiring segregation in sta-
tion restaurants and ‘‘eating houses’’ serving passen-
gers ** did not strengthen the practice of stigmatizing
Negroes as inferiors by denying them the privilege of
eating with whites; nor is it unlikely that the State
law encouraged municipalities and licensing authori-
ties to adopt similar local regulations.’ Even as the
discriminatory laws were being enacted, Florida and
South Carolina were repealing earlier laws, applicable
to places of public accommodation. The South Caro-
lina laws of 1869 and 1870 banning racial diserimina-
tion by all licensed businesses were eliminated in 1887
and 1889." TFlorida followed suit in 1892, and, in
1957, expressly declared restaurants and hotels ‘‘pri-
vate” establishments, free to exclude as they chose.'®
Such enactments cannot be read as legal abstractions.
In the context of ‘‘private attitudes and pressures”
toward Negroes at the time of their enactment a “rep-
ressive effect” was bound to follow the ‘‘exercise of

1w S.C. Code (1962), § 58-551.

14 We have already noticed ordinances in Greanville and
Greenwood, S.C., requiring segregation in places of public ac-
commodation. See notes 113-122, 124, supre.

141 See note 90, supra.

12 Ibid. Other States waited longer. See, e.g., La. Acts 1954,
No. 194, repealing former La. R.S. 4:34 (originally La. Acts
1869, p. 37).

16 See Fla. Stat. (1962) & 509.092. See, also, the statute in-
volved in No. 60, Fla. Stat. (1962). §509.141. Four other
States (all former slave States) have comparable laws expressly
permitting places of public accommodation to refuse service
Ark. Stat. Ann.,, §71-1801; Del. Code Ann., §24-1501; Miss.
Codo Ann. § 2046.5; Tenn. Code Ann. § 62-710.
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governmental power.” See Anderson v. Martin, No.
51, this term, decided January 13, 1964, slip opinion,

.4
’ One aspect of the inevitable interaction between
segregation in restaurants and other aspects of the
system finds a current illustration in Florida. As
recently as 1962 the State Board of Health reissued a
revised regulation requiring restaurants to provide
separate toilet and lavatory rooms wherever colored
persons are accommodated (Florida Administrative
Code, Chapter 170C, Section 8.06).>* Not only does
this official statement of State policy promote the view
that colored persons should be segregated from whites
as inferiors, but it has the very practical consequence
of discouraging restaurants from accommodating all
members of the public equally. Excepting very large
restaurants, the financial burden of providing dupli-
cate facilities would be too heavy.

Institutionally, segregation in restaurants, lunch
counters and amusement parks is part and parcel of
the pervasive, official system of segregation which
carries literally from cradle to grave.* If it were

1 The substance of the earlier regulation was identical. See
P- 2, supra. The text of the current regulation is set out at pp.
99-100, infra.

14 See, ¢.g., the Louisiana pattern of laws set forth in the
ooncurring opinion of Mr. Justice Douglas in Garner v. Louisi-
ana, 368 U.S. 157, at 179-181. For similar laws elsewhere, see
Murray, States Latws on Race and Color (1950), and Greenberg,
Race Relations and American Law (1959), Pp. 372-400. See,
generally, Mangum, The Legal Status of the Negro (1940).

While there are not explicit statutes in each State for each
sctivity, those set out below doubtless reflect the official view,
8t least until very recently, in the States at bar.
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otherwise possible to view the practices reflected in
the cases at bar as individual instances of truly pri-
vate preference, that assumption becomes ahsurd in a
community which until very recently required the
Negro to begin life in a segregated neighborhood,'
attending separate schools,'’ using segregated parks,
playgrounds, swimming pools,'** which later kept him
apart at work’'” at play,’” at worship,”' even at
court ' and while going from one place to another,'™
which confined him in segregated hospitals'* and
prisons,’” and finally relegated him to a separate
burial place.’* It is this rigidity, this pervasiveness,
which makes unique in the American context the dis-
crimination against the Negro. There is no compa-
rable instance in this country of a massive phenome-
non which affects some 10 million people in every
aspect of life. It has been infused with State support
throughout its history.

ue Ses, e.g., City Code of Spartanburg, 8.C. (1849), § 2851

1 See, 6.9., Fla. Stat. (1961), § 228.09.

34 See, e.g., the action of the City Commission of Miami di-
recting the resegregation of municipal swimming pools, re-
ported at 4 R.R.L.R. 1066.

1% See, e.g., S.C. Code (1962), § 40452, requiring separation
in cotton textile factories.

1% Sea, ¢.g., Emergency Ordinance No. 236 of the City of
Delray Beach, Fla., reprinted in 1 RR.L.R. 783 (1958), ex-
cluding Negroes from the public beaches.

41 See, e.g9., City Code of Greenville, S.C. (1953), § 31-5.

2 See, e.g., Johnson v. Virginia, 373 U.S. 61.

4 Sea, 6.9., City Code of Greenvills, S.C. (1953), § 31-12.

s Md. Code Ann. (1939), Art. 59, § 61,

% See, ¢.9., Fla. Stat. (1860), 88 950.05-950.08; Md. Code
(1957), Art. T8A, § 14.

3¢ See, e.g., City Code of Danville, Va. (1862), § 18.18.
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I

FOR A STATE TO GIVE LEGAL SUPPORT TO A RIGHT TO MAIN-
TAIN PUBLIC RACIAL SEGREGATION IN PLACES OF PUBLIC
ACCOMMODATION, AS PART OF A CASTE SYSTEM FABRI-
CATED BY A COMBINATION OF STATE AND PRIVATE AC-
TION, CONSTITUTES A DENIAL OF EQUAL PROTECTION
OF THE LAWS

We have shown that the refusal to allow Negroes
to eat or mingle with whites in these places of public
accommodation is a community-wide practice enforced,
with State support where necessary, in places regu-
lated by the States and heavily affected with a public
interest, and that the practice is an integral part of &
system of segregation established by a combination
of governmental and non-governmental action and
designed to preserve the very caste system that the
Thirteenth, Fourteenth and Fifteenth Amendments
sought to eradicate. We now submit the legal propo-
sition that for a State to support that practice, either
by arrests and criminal prosecution or by recognizing
& privilege of self-help, violates the Fourteenth
Amendment.

The argument is essentially that where racial
discrimination becomes operative through a combina-
tion of State and private action the State’s respon-
gibility depends upon an appraisal of the significance
of all the elements of State involvement in relation
to the elements of private choice. Thus, while we
stress the presence of the State in the arrests and
Prosecution, we do not urge that such State action
in support of private discrimination is alone enough
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to constitute a State denial of equal protection of the
laws. Similarly, although it might be argued that
the State’s influence upon the system of segregation,
of which discrimination in places of public accommo-
dation is an integral part, is enough to bring the
cases within the principle of Peterson v. Greenville,
373 U.S. 244, and Lombard v. Loutsiana, 373 U.S. 267,
we do not press the argument that far. We rely upon
the State’s antecedent involvement only as one of the
elements in the total complex. Again, while we do
not assert that a State violates the Fourteenth Amend-
ment merely by failing to require the proprietor of
a place of public accommodation to serve Negroes
equally with other members of the public, we do
nevertheless urge that the States’ close association
with such establishments through licensing and regu-
lation constitutes a further element of State in-
volvement and also indicates that the imposition of
State responsibility would effectuate the basic pur-
pose of the Thirteenth, Fourteenth and Fifteenth
Amendments.**

]t may be useful also to distinguish another line of analy-
gis. There is considerable ground for arguing that the Four
teenth Amendment imposes upon the States a duty to provide
equality of treatment under the law for all members of the
public without regard to race in establishments which the pro-
prietor voluntarily throws open to the general public to such an
extent that legal protection of the public is a normal part of
the legal system. Although there is little direct evidence
the history of the Reconstruction Period furnishes no little
support for that thesis. In addition to materials cited &t
pp. 114-143 below, see Roche, Civil Liberty in the Age of Enter-
prize. 31 U. of Chi. L. Rev. 103, 107-112; Peters, Civil Rights
and State Action, 3 Notre Dame Lawyer 303; cf. Harris, The
Quest for Equality (1960), 42-43. The trend of constitutionsl
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A. WHERE RACIAL DISCRIMINATION BECOMES EFFECTIVE BY OONCUR-
RENT STATE AND INDIVIDDAL ACTION, THE RESPONSIBILITY OF THE
STATE. UNDER THE FOURTEENTH AMENDMENT DEFENDS UroN THB
IMPORTANCE OF THE ELEMENTS OF BTATE INVOLVEMENT COM-
PARED WITH THE ELEMENTS OF PRIVATE CHOICE.

Petitioners were convicted as a result of racial dis-
crimination. There was discrimination when they
were refused service. It became operative again when
they were arrested, tried and convicted of crime. The

thinking after 1877 points in the opposite direction, but the
decsions invalidatimg direct federal legislation do not require
the latter conclusion because all appear to be based upon the
absence of any showing that the State failed to provide s
remedy for the alleged invasions of individual rights. In the
Civil Rights Cases, 109 US. 3, the Oourt expressly assumed
the availability of a State remedy. See pp. 73-77 below. In
United States v. Cruikshank, 92 U.S. 542, apparently there was
no allegation of s wilful default in State protection. United
States v. Harnis, 108 U.S. 629, 638640, states that the gravamen
of the charge was that the accused “‘conspired to deprive certain
citizens of the United States and of the State of Tennessee
of the equal protection sccorded them by the laws of Ten-
nessee.” The Solicitor General’s brief in the Harris case made
no contention based upon a technical er practical lack of State
protection.

If a State’s failure to provide equal protection violates Sec-
tion 1, then Congress, under Section 5, has power to enact
legislation appropriate to securing the equality. In default of
Congressional action the victims might lack a direct remedy,
for the refusal of the proprietors could be distinguished from
the default of the State, but certainly the Court would invali-
date any State action, such as arrests and convictions, that
enhanced the inequality which the State was constitutionally
required to eliminate.

In view of the elements of affirmative State involvement
Present in these cases, we mention but do not pursue the fore-
going line of analysis.
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facts can hardly be disputed. Though one may argue
the legal consequences, neither the State authorities
nor this Court could blind itself to what all the world
knows,

If the State, in addition to making the arrests and
entering the convictions, had fixed the rule that no
Negro should be served there would be a plain viola-
tion of the Fourteenth Amendment. If the State had
never intervened, and had no duty to act® there
would equally plainly be no violation of constitutional
rights. The difficulty in the present case is that the
discrimination becomes operative through a combina-
tion of State and private action.

The resulting problem, though novel in the present
particular, is not unfamiliar. In a complex society
governmental and private action are increasingly
often entwined as well as interdependent. The State
acts in many forms and through many channels. Pri-
vate activity may not only depend upon State per-
mission and State sanctions, but it may benefit from
or be stimulated by State subsidies, State regulation
and other forms of aid or direction. The cases that
have reached the courts are alone enough to demon-
strate that invidious discrimination and interference
with aspects of individual liberty are increasingly
often the product of combinations of private and gov-

' We do not argue that there is such a duty. See pp. 8-10,
85, no. 157, 20-21, above,
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ernmental action.'® In such a situation there is no

1 Cases where lessees of or buyers from the State have dis-
criminated : Burton v. Wilmington Parking Authority, 365 U.S.
715 (refusal to serve Negro in private restaurant located in
public building and leased from the State); Muir v. Louisville
Park Theatrical Ass'n., 347 U.S. 971, reversing and remanding
202 F. 2d 275 (C.A. 6) (municipally owned amphitheater
leased to private association); Jones v. Marva Theatres, Inc.,
180 F. Supp. 49 (D. Md.) (city owned theater leased to pri-
vate corporation); Coke v. City of Atlanta, Ga., 184 F. Supp.
579 (N.D. Ga.) (city owned restaurant leased to private
corporation) ; Lawrence v. Hancock, 76 F. Supp. 1004 (S.D.
W. Va.) (city owned swimming pool leased to private corpo-
ration) ; McDuffie v. Florida Turnpike Authority (not officially
reported, see 7 R.R.L.R. 505) (restaurant leased by private
party from State turnpike authority); Department of Conser-
vation & Development v. Tate, 231 F. 2d 615 (C.A. 4) (threat-
ened lease of state park to private persons who would dis-
criminate) ; Smitk v. Holiday Inns of America, Inc., 220 F.
Supp. 1 (M.D. Tenn.) (private motel located on urban re-
newal land sold to proprietor who refused to accommodate
Negroes) ; Derrington v. Plummer, 240 F. 2d 922 (C.A. 5)
(refusal to serve Negroes in cafeteria leased from state and
located in courthouse).

Cases where the State required or encouraged segregation by
statute or official conduct: Lombard v. Louisiana, 373 U.S. 267
(refusal to serve-Negro in private restaurant in city where
public officials encouraged and recommended restaurant segre-
gation) : Peterson v. Greenville, 373 US. 244 (refusal
to serve Negro in private restaurant in city where ordinance
required restaurant segregation): Gayle v. Browder, 352 U.S.
903, afirming 142 F. Supp. 707 (M.D. Ala.) (State law re-
quiring private common carrier to segregate passengers);
McCabe v. A.T. & S.F. Ry Co., 235 U.S. 151 (racial discrimina-
tion by railr-ad permitted by state law); Twrner v. City of
Memphis, 369 U.S. 350 (State law requiring segregation in
Private restaurant located in public airport).

Cases where private groups whose power to act derives from
State or federal law discriminated: Steele v. Louisville & N.
R. Co, 323 US. 192 (federal law conferred exclusive



simple formula for distinguishing State denials of
equal protection from individual invasions of the
same interests.

Mindful of the variety and complexity of the forms
of State action and their relation to racial diserimi-
nation and other invasions of fundamental rights, the
Court has eschewed the “impossible task’ of formu-
lating fixed rules and has sifted the facts and weighed
the circumstances of each case in order to attribute “its
true significance’’ to ‘‘nonobvious involvement of the
State in private conduct.”” Burton v. Wilmingion
Parking Authority, 365 U.S. 715, 722. “The ultimate
substantive question is * * * whether the character
of the State’s involvement in an arbitrary discrimina-

barguining rights on union which discriminated against
Negroes).

Cases where the State delegated a governmental function
to a private entity: Terry v. Adams, 345 U.S. 461 (delegation
of election function by State to private group which excluded
Negroes) ; Smith v. Allwright, 321 U.S. 149 (same) ; Marsh v.
Alabama, 826 U.S. 501 (delegation by State of power to ex-
clude religious solicitors from “company town” and conviction
for trespass for refuss! to leave).

Cases where the State was involved financially or otherwise
in creating or maintaining the private entity which discrim-
inated: Simkins v. Moses H. Cone Hospital, No. 8908 (C.A.
4, November 1, 1963) (private hospital refusing Negro patients
pursuant to statutory authorization although hospital con-
structed under federa] and state plan); Smith v. Holiday Inns
of America. Inc., 220 F. Supp. 1 (M.D. Tean.) (private motel
located on urban renewal land sold to proprietor who refused
to accommodate Negroes); Kerr v. Enoch Pratt Free Library,
149 F. 2d 212 (C.A. 4) (large-scale public financial support of
library which excluded Negroes).
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tion is such that it should be held responsible for the
discrimination.’” Mr. Justice Harlan concurring in
Peterson v. Greenville, 373 U.S. 244, 249. The re-
quired judgment upon the whole seems not essentially
different in method from the determination of other
forms of legal liability for the results of mingled
causes.

One of the guiding principles is that a State can-
not exculpate itself merely by showing that a private
person made the effective determination to engage in
invidious discrimination or some other invasion of
fundamental rights. Just as there may be two legal
causes of injury to the person or property, so State
and private responsibility are not mutually exclusive.
There are numerous decisions, both in this Ceurt and
elsewhere, bolding that a State has violated the Four-
teenth Amendment where its participation facilitates
or encourages discrimination but leaves the decision
to private choice. In Burton v. Wilmington Parking
Authority, 365 U.S. 715, the State was involved
through ownership of the building and there was con-
tinuing mutual interdependence as well as association
between the State parking facility and the private
restaurant; the actual decision to exclude Negroes
from the restaurant was made by the restaurant alone.
In Lombard v. Louisiana, 373 U.S. 267, govern-
ment officials encouraged the discrimination but the
decision was private. Mr. Justice Harlan urged in
dissent that the State involvement was insufficient if
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the decision to discriminate was private, but his view
was rejected by the Court.'”

The principle is not confined to cases of racial dis-
crimination. In Railway Employees’ Dept. v. Han
son, 351 U.8. 225, the federal statute merely removed
legal obstacles to private agreements which the par-
ties might conclude or reject, but this was unani-
mously held sufficient to subject the consequences of
the resulting agreements to scrutiny under the First
and Fifth Amendments. Compare Steele v. Lowuss-
vlle & N. R. Co., 323 U.S. 192; International Ass’n
of Machinists v. Street, 367 U.S. 740. See, also,
Public Utslities Comm. v. Pollak, 343 U.S. 451.

States have also been held responsible where their
sole participation was to permit and carry out an
exercise of private right. In the Girard Trust case
the public authorities did no more than give effect to
a private individual’s testamentary instructions con-
cerning the disposition and use of his property as a
public trust. Pemnsylvania v. Board of Trusts, 353
U.S. 230. The State, through a municipal subdivision,

1% See, also, Baldwin v. Morgan, 287 F. 2d 750 (C.A. 5)
(signs designating “white” and “colored” terminsl waiting
rooms unlawful despite lack of enforcement since signs en-
courage segregation); Kerr v. Enoch Pratt Free Library, 149
F. 2d 212 (C.A. 4) (library supported mainly with public
funds) : Simpkins v. Moses H. Cone Hospital, C.A. 8908 (C.A. 4,
November 1, 1963) (private hospital constructed with federal
funds according to state plan and authorized by law to dis-
criminate) ; Derrington v. Plummer, 240 F. 2d 922 (C.A. 5)
(leased restaurant in courthouse building) ; Department of Con-
servation  Development v. Tate, 281 F. 2d 615 (CA. 4)
(lemse of state park to private persons) ; Smith v. Holiday Inne
of America, Inc., 220 F. Supp. 1 (M. D. Tenn.) (sale of
urban renewal land to private motel corporation).
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was continuously and intimately involved because it
acted as trustee; the element of individual freedom
was diluted by the lapse of a century since the tes-
tator’s death; but the fact remains that the State
was only giving effect to a private decision. Shelley
v. Kraemer, 334 U.8. 1, is still closer to the point for
there the State : ction consisted solely of a legal system
which recognized a private right to negotiate cove-
nants running with the land and which enforced such
private covenants even when racially diseriminatory.
Manifestly, there would have been no racial dis-
crimination but for the private choice; and the State
did nothing to encourage it. The core of the decision
appears to be the judgment that, in that instance of
disecrimination, which was a product of private con-
tract combined with jural recognifion, the elements
of law were so significant in relation to the elements
of private choice as to require the conclusion of State,
as well as private responsibility. See pp. 88-89 below.
Accord: Barrows v. Jackson, 346 U.S. 249.'*

' It may be suggested that in the Girard Trust case the
State was required to determine whether an applicant was
white or Negro, and that in Shelley v. Kreemer and other
cases of restrictive covenants the State gave judgment to the
plaintiff only after satisfying itself of the race of the pros-
pective purchaser; whereas in the present cases, the States werv
evicting the persons deemed objectionable by the managers
without the States’ inquiring into race or color. Other cases
show this difference to be unimportant. In Peterson and
Lombard, as here, the State could say that it prooeeded against
persons identified as objectionable by the munagers without
asking their race or color. While those cases can be dis-
tinguished on the ground that the vice was anterior State
Intervention looking to race, the distinction is not applicable
to Burton, where the State could have proved a criminal tres-
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There is nothing to the contrary in the Civil Rights
Cases, 109 U.S. 3, even though they deal with dis-
crimination in places of public accommodation.
There the State was not involved in the discrimina-
tion either by action or inaction. In issue was the
power of Congress under the Thirteenth and Four-
teenth Amendments to require the operators of inns,
public conveyances, theatres and other places of pub-
lic amusement to make their facilities equally availa-
ble to citizens of every race and color, even though
there was no showing that the State law failed to
secure such rights. The decision was that Congress
lacked power to enact the legislation (id. at 13).

* * * until some State law has been passed, or
some State action through its officers or agents
has been taken, adverse to the rights of citi-
zens sought to be protected by the Fourteenth
Amendment, no legislation of the United States
under said amendment, nor any proceeding
under such legislation can be called into ac-
tivity; for the prohibitions of the amendment
are against State laws and acts done under
State authority.

The refusal of service was then held to be only a
private wrong against the argument that the carriers,
inns and theatres involved were quasi-public con-
cerns acting for the State. The predicate of the rul-

pass without showing Burton’s color. In a case like /nter
national Association of Maclinists v. Street, the reason for the
employees’ failure to pay dues would not have to be proved
to invoke the union shop agreement; yet the employees were
allowed to offer the proof in challenging the constitutionality
of the governmental action.
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ing, however, was that the States not only gave no
support to the discrimination but would afford the
injured party a remedy.

Discussing in general terms the need for some
State involvement to invoke the civil rights guaran-
teed by the Constitution, the Court reasoned that
the wrong done by one individual to another did not
impair the constitutional right because the individual
aggressor, unless shielded by State law or State
authority, ‘‘will only render himself amenable to
satisfaction or punishment; and amenable therefor
to the laws of the State where the wrongful acts are
committed” (109 U.S. at 17). Coming to the Civil
Rights Act of 1875, the Court assumed that ‘‘a right
to enjoy equal aecomwmodation and privileges in all
inns, public conveyances, and places of public amuse-
ment, i8 one of the essential rights of citizens which
no State can abridge or interfere with.”” It ob-
gerved that, far from positing State failure to secure
those rights, the Act of 1875 (id. at 19)—

supersedes and displaces State legislation on
the same subject, or only allows it permissive
force. It ignores such legislation and assumes
that the matter is one that belongs to the
domain of national regulation.

The rather plain implication that the Court knew,
or at least assumed the States to have laws protect-
ing the very rights in question was made explicit
shortly after (s¢d. at 25):

Innkeepers and public carriers, by the laws of

all the States, so far as we are aware, are
bound, to the extent of their facilities, to fur-
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nish proper accommodation to all unobjection-

able persons who in good faith apply for them.

The same understanding, including also places of

amusement, 18 the predicate of the key passage ex-

pressing in the form of a rhetorical question the

Court’s final judgment upon the issue of State re-

sponsibility for the allegedly individual acts of dis-
crimination (sd. at 24) :

Can the act of a mere individual, the owner
of the inn, the public conveyance or place of
amusement, refusing the accommodation, be
justly regarded as imposing any badge of slav-
ery or servitude upon the applicant, or only
as inflicting an ordinary civil injury, properly
cognizable by the laws of the State, and pre-
sumably subject to redress by those laws until
the contrary appears? [Emphasis added.]

The foregoing passages appear essential to the
Court’s reasoning. Justice Bradley, who wrote the
opinion, had earlier expressed in private correspond-
ence the view that the Fourteenth Amendment laid
upon the States an affirmative obligation to secure
equality for the freedmen, including the duty to enact
protective legislation. Although he later modified
his view—but not in relation to businesses normally
under a duty of public service—still there is no indi-
cation that he was slow to find State involvement.'

wrus o » Congress has a right, by appropriate legislation, to
enforce and protect such fundamental rights, against unfriendly
or insufficient State legislation. I (1) say unfriendly or insuf-
ficient; for the XIVth Amendment not only prohibits the mak-
ing or enforcing of laws which shall abridge the privileges of
the citizen; but prohibits the states from denying to all persons
within its jurisdiction the equal protection of the laws. Deny-
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The assumption that State law, evenly administered,
would usually provide redress for the denial of access
to the inns or hotels, carrier, opera house and theatre
was not unreasonable. The common law covered most
situations within the Act. Many States were enacting
still broader equal public accommodation laws.*® Of

ing includes inaction as well as action. And denying the equal
protection of the laws includes the omission to protect, as well
a9 the omission to pass laws for protection.” From an unpub-
lished draft of a letter by Justice Bradley to Circuit Judge
(later Justice) William B. Woods, March 12, 1871, on file, The
New Jersey Historical Society, Newark, New Jersey. Attached
to the drafts of two letters, including the one to Judge Woods,
was a8 note by Justice Bradley stating: “The views expressed
in the foregoing letters were much modified by subsequent reflec-
tion, so far as relates to the power of Congress to pass laws for
enforcing social equality between the races.”

The most convenient source of the pertinent excerpts from the
Bradley Papers is Roche, Civil Liberty in the Age of Enter-
prise, 31 U. of Chi. L. Rev. 103, 108-110.

3 See, for instance: Acts and Resolves of Massachusetts, 1865,
ch. 277, p. 650 (no distinction, discrimination or restriction on
account of race or color in any licensed inn, public place or
amusement, public conveyance, or public meetings); 7bid; Jan.
sees., 1866, p. 242 (theatres) (Stephenson, Race Discriminations
#n American Larwe (1910), p. 112.)

New York Statutes, IX, pp. 583-84 (prohibition of race
distinctions in inns, public conveyances, theaters, other public
places of amusement, common schools, public institutions of
learning, cemeteries) (Stephenson, p. 115).

Laws of Florida, 1873, chapt. 1947 (prohibited discrimination
on account of race, color, or previous condition of servitude in
full and equal enjoyment of the accommodations of inns, public
conveyances, licensed theaters, other places of public amuse-
ment, common schools, public institutions of learning, cemeteries,
benevolent associations supported by general taxation) (Ste-
Phenson, pp. 115-116).

Acts of Louisiana, 1869, p. 37; 1870, p. 57 (prohibited
discrimination on sccount of race or color by common carriers,
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the five cases before the Court, two involved plain
violations of a State statute and two may well have
been covered by the common law. Only in one in-
stance—the case involving refusal of a parlor coach
seat on a railroad in Tennessee—is it probable that
the State would have denied redress, and plainly the
Court did not examine that case separately to ascer-
tain whether the State had sanctioned diserimina-
tion.'*

inkeepers, hotel keepers, keepers of public resorts.); /d., 1878,
pp. 156-57 (provided that all persons, without regard to race
or color must have “equal and impartial accommodations” on
public conveyances, in inns, and other places of public resort)
(Stephenson, p. 118).

Acts of Arkansas, 1873, pp. 15-19 (same accommodations to
be furnished to all by common carriers, keepers of public houses
of entertainment, inns, hotels, restaurants, saloons, groceries,
dram-shops or other places where liquor was sold, publio
schools, and benevolent institutions supported in whole or in
part by general taxation) (Stephenson, p. 118).

See also notes 19, 83-85, supra, notes 228-236, 241-243, infrs.

1 United States v. Stanley involved a Kansas inn (hotel).
Probably it was covered by the common law but Kansss
Laws 1874, p. 82, specifically barred racial discrimination.

United States v. Ryan, involved a California theatre. The
earliest legislation prohibiting discrimination in theatres was
Laws 1893, p. 220. See also, Laws 1897, p. 187. However,
the common law duty was extended broadly; for example, to
a watering place. See Willis v. McMahon, 89 Cal. 166 (1891).

In United States v. Nichols, the Missouri inn or hotel was
presumably subject to the common law duty. Indeed, in his
brief in the Civil Rights Cases, the Solicitor General said:
“] premise that upon the subject of inns the common law is
in force in Missouri ®* * " Brief for the United States,
Nos. 1, 2, 4, 460, Oct. Term, 1882, p. 8.

United States v. Singleton involved the New York opers
house. A State statute barred rscial discrimination by
“theatres or other places of amusement.” Laws 1878, p. 803;
Laws 1881, p. 541.
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The basic distinction between State and private
action, stemming from the Civil Rights Cases, has
important implications in determining what degree
of State involvement will carry State responsibility
for the purposes of the Fourteenth Amendment. See
pp. 84-88 below. The cases hold, however, only that
the Amendment gives the federal Congress no power
to deal with individual wrongs (not affecting inter-
state commerce) where there is no State involvement
hostile to the right to equal treatment and where
State law is available to secure redress. As we read
the facts and the opinion, the cases do not even reach
the question whether the State is sufficiently involved
for there to be a violation of the Fourteenth Amend-
ment when the State fails to secure a right of equal
treatment in places of public accommodation. A
fortiori those decisions do not deal with State rec-
ognition of, and sanctions for, an asserted private
right to eviet Negroes from places of public accom-
modation as members of an untouchable caste. A
multo fortiors they do not deal with the only question
here—State recognition and sanctions for discrimina-
tion in public places where the racial practices of the

Robinson v. Memphis, etc. R.R. was a private suit growing
out of the refusal of accommodations in 8 railroad parlor
coach. The common law duty seems plain but Tennessee Laws
1875, p. 218, expressly repealed the common law rule. Laws
1881, p. 211, however, amended the 1875 statute to require a
carrier to furnish separate but equal first clags accommodations.
The pertinent dates in the Robinson case do not appear in the
official report, but the Court stated that, as far as it was
aware, the public carrier was bound to furnish equal accom-
modations. 109 U.S. at 25.
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proprietors are an integral part of a system of segre-
gation, as a mark of caste, which was adopted and
promoted by a mixture of governmental and private
action.

There are no other decisions in this Court even
arguably inconsistent with our submission that where
racial discrimination becomes operative through State
and individual action, the State cannot insulate itself
from responsibility merely by showing that the deci-
sion to discriminate was private. In such a situation,
as in other instances of intermingled State and pri-
vate action, the judgment depends, in the last analy-
ais, upon the size and importance of the elements of
State involvement in relation to the elements of pri-
vate action, both measured from the standpoint of
the fundamental aims of the constitutional guarantee.

In the present cases the elements of State involve-
ment, measured from that standpoint, outweigh the
elements of private action. The State is involved
through the arrests and prosecution, where the effect
was to enforce the community-wide stigma in virtually
all places of public accommodation. The State is also
involved because, in weaving the fahric of forced seg-
regation as a means of preserving a caste system, its
laws and official policies helped to fill the warp laid
down by private prejudice. The State is intimately
associated with systematic racial discrimination in
places of public accommodation because it has tradi-
tionally assumed responsibility over their duties to the
public to which they open their business, and the
State actually regulates most aspects of the relation-



ship. Conversely, the special character of these estab-
lishments emphasizes the minimal significance of the
elements of private choice.

We elaborate these points in the next section.

B. IN THE PRESENT CASES THE ELEMENTS OF STATE INVOLVEMENT
ARE BSUTFFICIENTLY BIGNIFICANT, IN RELATION TO THB ELE-
MENTS OF PRIVATE CHOICE, TO CARRY RESPONSIBILITY UNDER
THE POURTEENTH AMENDMENT.

1. The States are involved through the arrest, prosecution and
conviction of petitioners

It is beyond dispute that the respondents have pro-
vided official sanctions for the imposition of a racial
stigma through the intervention of the police, the
prosecutor and the courts. While any proprietor is
legally free to abandon the practice of racial segrega-
tion, the substantial effect of the States’ intervention
in support of the community-wide practice whenever
it is challenged, is to give the practice the force of
law insofar as Negroes are concerned, much as if it
were an ordinance forbidding Negroes to enter and
seek service in any restaurant or lunch counter where
whites are eating. Respondents may not deny know-
ledge of what all the world knows—that they are
prosecuting those whose sole offense was peacefully
to insist on being treated like other members of the
Public in a place to which the general public was in-
vited. Cf. Child Labor Tax Case, 259 U.S. 20, 37;
United States v. Rumely, 345 U.S. 41, 4.

Before turning to the other elements of State in-
volvement, it is important to digress, first to empha-
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size that we would equate police intervention and
criminal prosecution with any State recognition of a
legal privilege to engage in aggression against a Negro
who has peacefully entered and peacefully seeks the
same gervice the proprietor is offering to the public
at large, and second, to mark the limite to our re-
liance upon the arrests and judicial proceedings.

(a) We are not contending that the intervention
of the police and the subsequent convictions are a sine
gqua non of State involvement. If the State is in-
volved when it supplies sovereign or physical power in
the form of a policeman, the State must be invoived
when it gives the proprietor the privilege to use force
as his own policeman. The reasoning that interdicts
State action in the form of arrests and criminal prose-
cution, when sufficiently associated with the other ele-
ments of State involvement as in the present cases, 18
equally applicable to any jural recognition of a priv-
ilege to engage in private aggression. State action
for the purposes of the Fourteenth Amendment may
take the form of judge-made law as well as legislation.
American Federation of Labor v. Swing, 312 U.S. 321;
Cantwell v. Connecticut, 310 U.S. 296.

We distinguish here between (i) the State’s fail-
ure to impose an affirmative duty, thus leaving the
proprietor of the place of public accommodation free
to refuse service, and (i1) the State’s creation of 8
privilege authorizing the proprietor to invade what
would normally be the protected interests of another,
notably the interest in bodily security. The former
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implies indifference. The latter puts the State’s im-
primatur upon the aggression.'*

In our view, therefore, the Supreme Court of Dela-
ware erred in State v. Brown, 195 A. 2d 379, in saying
that the proprietor of a place of public accommodation
has a privilege of using reasonable force to remove
Negroes from his establishment pursuant to a policy
of racial discrimination. If the Negro seeks police
assistance or sues for a battery, State law becomes no
less involved than when the proprietor invokes its
assistance. The normal rule is that the State will give
relief against personal aggression. To make an excep-
tion, based upon the proprietor’s decision to enforce
the community’s caste system, is no less a State denial

18 The foregoing distinction does not involve the complexity
present in Rice v. Sioux City Memorial Park Cemetery, 347
US. 942, and Black v. Cutter Laboratortes, 351 US. 292. In
those cases the party complaining of deprivation of constitu-
tiona! rights had no cause of action unless hased upon con-
tract—the contract for the cemetery lot in one case and the
promise not to discharge without just cause in the other. The
defendant was asserting an exception—the clause excluding
non-Aryans in the one case and the supposed reservation, writ-
ten in by the State court, making Communist affiliations ground
for discharge in the other. Thus, the argument for respondents
was essentially that no more State action was involved in the
refusal to excise part of the contract and enforce the remainder
than in standing entirely aside. The dissenting Justices con-
cluded that there was a distinction. See the dissenting opinion
of Mr. Justice Douglas joined by the Chief Justice and Mr.
Justice Black in Black v. Cutter Laboratories, 351 U.S. 292, 302.
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of equal protection than substituting State assistance
for private force.'™

Of course, no one has a privilege of self-help to
gain service in a place of public accommodation or to
enter by force over the owner’s objection. The rule
applies whether the refusal be rightful or wrongful.
Even if the right exists (which we do not argue), it
cannot be enforced by aggression.

These principles go far to meet any problem of
maintaining public order that might be supposed to
result from reversal of these convictions. Whoever
first resorts to violence is guilty of a breach of the
peace be he a Negro seeking to enter and obtain serv-
ice or a proprietor seeking to evict him. The police
may quell, and the State may punish, such disturb-
ances of public order without discrimination. Any
failure of public officials to act because of racial prej-
udice would be unconstitutional discrimination sub-
Ject to redress under the Civil Rights Act, 28 U.S.C.
1343. Lynch v. United States, 189 F. 2d 476 (C. A.
5) ; Catlette v. United States, 132 F. 2d 902 (C. A. 4);
Picking v. Pennsylvania Railroad Company, 151 F.

**The above principle was quickly recognized in cases in-
volving restrictive covenants. Although the ocases in this Court
involved affirmative State action providing sanctions for the
covenants, it was soon held that they were not available as s
defense. Clifton v. Puente, 218 S.W. 2d 272 (Tex. Civ. App.);

Capitol Federal Savings & Loan Ass'n v. Smith, 816 P. 2d 252
(S. Ct. Colo.) (action to quiet title).
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2d 240 (C.A. 3). See, also, Monroe v. Pape, 365 U.S.
167.

In the absence of legislation by Congress the net re-
sult may be that some proprietors of places of public
accommodation find themselves unable to eviet Ne-
groes whom they are unwilling to serve. The dilemma
is of their own making. One who pursues a public
calling in which he permits the general public to enter
his premises is hardly in a position to complain of
the incongruity if he then refuses upon invidious
grounds to serve some members of the same public to
which he opened his business. Though only legisla-
tion can provide a complete solution, the resulting
stand-off is no more likely, in our judgment, to result
in demonstrations and disturbances than a decision
rejecting the argument we have presented.

(b) In arguing that the State’s provision of legal
sanctions is an element of State involvement pointing
towards State responsibility, we do not urge that such
State action is always enough to implicate the State
for the purposes of the Fourteenth Amendment, leav-
ing for analysis only the question whether the result
conforms to the substantive requirements of the Four-
teenth Amendment (¢.e., involves an invidious classifi-
cation or a deprivation of other fundamental rights).'”

*' Henkin, Shelley v. Kraemer, Notes for a Revised Opinion,
110 U. Pa. L. Rev. 473 (1962); Horowitz, The Misleading
8earch for “State Action” Under the Fourteenth Amendment,
30 So. Cal. L. Rev. 208 (1957); Van Alstyne and Karst, State
Action, 14 Stan. L. Rev. 8 (1961). Cf. Williams, The
Twilight of State Aoction, 41 Texas Law Review 847 (1963).
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The latter argument seems to invite sharp curtail-
ment of the scope for State and private choice and
would certainly increase the role of constitutional
adjudication. ‘

To hold that a householder, lawyer or businessman
may admit or exclude guests at his absolute discretion,
however wise, capricious or immoral, but that he may
not look to public authority to safeguard the right
where the State could not comstitutionally make the
same choice, would deny the right to the poor and
powerless and invite the rich or strong to recall the
age of private armies. Manifestly, the same is true
of business premises and a wide variety of places
maintained by institutions such as schools, colleges,
and charitable institutions. The constitutional doe-
trine expounded in State v. Brown, 195 A. 2d 379, also
raises grave prospects of public disorder, for we feel
no confidence that the owners of places of public ac-
commodation would not be challenged and then exer-
cise a privilege of self-help.

One escapes the latter difficulty, but only at the
expense of increasing the former, by saying that a
State acts not only through its police, prosecutors
and judicial commands but also when its law recog-
nizes a right, privilege or immunity; and that recog-
nition of a privilege of self-help would therefore vio-
late the Amendment. We agree that recognition of
a privilege of self-help, like the intervention of the
police, is indubitably State action (see pp. 20, 81-84
above), but to say that either form of State action
i8 alone enough to make the State responsible for the
private person’s discrimination would subject a wide
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variety of heretofore private decisions to the limita-
tions of the Fourteenth Amendment as if they were
made by the government. May a lawyer select clients,
and a doctor patients, whimsically or only upon rea-
sonable grounds? May a private school, endowed by
its founders as a charitable corporation for the edu-
cation of Episcopalians, prefer applicants of that
faith over Jews or Roman Catholics? May it termi-
nate the tenure of a teacher who avows atheism? May
a popular distributor of detergents discharge an ex-
ecutive whose speeches and politieal associations with
right or left wing extremists, in the judgment of the
management, injure its public relations? Would
the case be different if there were no risk of injury
to the business but the other executives found the
association highly distasteful? A State could not
constitutionally command such discrimination and
interference with individual freedom. Must its law
therefore withhold all legal recognition of the right of
private persons to engage in them$

The extent of such difficulties would depend upon
whether the rule was that the State 1s responsible
under the Fourteenth Amendment whenever its law
failed to protect the claimed constitutional right, t.e.,
did not impose a legal duty upen others in favor of
the claimant, or only when the State recognized a
privilege to take aggressive action. We consider the
distinction significant (see pp. 65, 81-84 above), but we
do not pause to consider it in this context because
it s clear that the withholding of criminal sanctions,
civil remedies and the privilege of affirmative self-
help would greatly reduce the field for private choice.
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Of course, the State would be required to with-
haold recoguition of a right of private choice only
when the ensuing discrimination or interference with
other fundamental interests is not counterhalanced
by a constitutional interests of the actor equal to that
which he has invaded, such as the householder’s con-
stitutional right of privacy, which would include the
right to choose his guests. For although there is
State responsibility in such case, it is said, the State
is barred only from arbitrary and capricious action.’
If the requirement of a eounterbalancing interest of
constitutional magnitude is seriously proposed, then
the contention is really that wherever a State can
legislate to prohibit discrimination or to secure civil
liberties, the issue cannot be left to private choice
without offending the Amendment. If other interests
will suffice, the substantive restriction upon private
action is less severe, but there remains the difficulty
that imposing State responsibility upon the basis of
jural recognition of a private right turns all manner
of private activities into constitutional issues, upon
which neither individuals nor the Congress nor the
States—but only this Court—could exercige the final
judgment.

The preservation of a free and pluralistic society
would seem to require substantial freedom for private
choice in social, business and professional associa-
tions. Freedom of choice means the liberty to be
wrong as well as right, to be mean as well as noble,
to be vicious as well as kind. And even if that view

1 See Henkin, op. cit. supra. |
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were questioned, the philosophy of federalism leaves
an area for choice to the States and their people,
when the State is not otherwise involved, instead of
vesting the only power of effective decision in the
federal courts.

Nothing in the Court’s decisions or elsewhere in
constitutional history suggests that the Fourteenth
Amendment’s prohibitions against State action put
such an extraordinary responsibility upon the Court.
It seems wiser and more in keeping with our ideals
and institutiong to recognize that neither the jural
recognition of a private right nor securing the right
through police protection and judicial sanction is in-
variably sufficient involvement to carry State respon-
sibility under the Fourteenth Amendment.

To go to the other extreme and hold that State
sanctions for private choice are irrelevant to the ques-
tion of the State’s responsibility is untenable upon
both precedent and principle. See pp. 67-72 above.
“QOnly by sifting facts and weighing circumstances can
the nonobvious involvement of the State in private
conduct be attributed its true significance’’ (Burton
v. Wilmington Parking Authorsty, 365 U.S. 715, 722).

We read Shelley v. Kraemer as an instance of this
moderate view. The more extreme argument may
find support in some language in the opinion and has
been espoused by a few commentators'* and two
Btate courts,”™ but in our view the decision rests more

10 See n. 167, supra.

¢ State v. Brown, supra; Abstraot Investment Co. v. Wil
liam O. Hutohinson, 22 Cal. Reptr. 309 (D.C. App. 2d Dist.,
1962).
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solidly upon narrower grounds. The elements of law
involved in the enforcement of restrictive covenants
running with the land greatly outweigh any elements
of private choice. The sting of restrictive covenants
is the power to bind unwilling strangers to the initial
transaction. Nor are they typically found in isola-
tion. Their function is to cover whole neighborhoods.
The developer of a housing tract and his immediate
grantees who execute the covenants have usually scat-
tered long before enforcement of their covenant is
sought by newcomers in the neighborhood against a
willing buyer and willing seller who are strangers to
the original transaction. The series of covenants be-
comes in effect a local zoning ordinance binding those
in the area subject to the restriction without their
consent. Cf. Buchanan v. Warley, 245 U.S. 60.
‘Where the State has delegated to private persons a
power so similar to law-making authority, its exercise
may fairly be held subject to constitutional restric-
tions. Essentially the same principle has been ap-
plied in quite different contexts. E.g., Ratlway Em-
ployees’ Dept. v. Hanson, 351 U.S. 225; cf. Steele v.
Lowusville & N. R., 323 U.S. 192; International Ass'n
of Machinists v. Street, 367 U.S. 740.

In Shelley v. Kraemer there were no elements of
State involvement except the force that State law
gave to private covenants. The State was found to be
significantly involved, however, because the elements of
law bulked large, for the reasons just stated, in rela-
tion to the elements of private freedom. A similar
argument might be made in the present case. We do



not rely upon it, however, or even urge that the pro-

vision of eriminal sanctions for an exercise of normal

private choice is ever enough, standing by itself, to
implicate the State in a denial of equal protection.

For in the present cases there are two additional ele-

ments of State involvement.

9. The States are involved in the practice of discriminating
against Negroes in places of public accommodation because
of their role in establishing the system of segregation of
which it is an integral part
For many years the States commanded segregation

on a wide front. Between official policy and the

prejudices and customs of the dominant portions of
the community there was a symbiotic relation. The
prejudices and customs gave rise to State action.

Legislation and municipal ordinances, as well as ex-

ecutive policy, confirmed and strengthened the prej-

udices, and often forbade individual variations from
the solid front. We summarized these elements of

State involvement at pages 40-63 above.

Peterson v. Greenville, 373 U.S. 244, and Lombard
v. Loutstana, 373 U.S. 267, establish the principle that
a State is responsible for discrimination which it has
commanded or officially encouraged even though seg-
regation might be the proprietor’s choice if uninflu-
enced. Where the discrimination is the product of a
combination of State and private action, the State
cannot disclaim responsibility upon the ground that
the discrimination would have occurred even though
the State had stayed its hand.'

' Compare the familiar rule applicable to joint or concur-
rent tortfeasors. Prosser, Torts (1941 ed.), pp. 823-325, 830.
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In the present cases there are no laws commanding
segregation in these places of public accommodation.
The State’s encouragement of the system is more
remote in time and place, and in its influence upon
the conduct of the proprietors.'™ Nevertheless, the
State’s prior involvement is material in determining
its responsibility for the discrimination inherent in
the challenged convictions. Having shared in the
creation of a practice depriving Negroes of the kind
of equality the Fourteenth Amendment was intended
to secure, the State should not be free to turn its
back and deny involvement through the momentum
its action has generated. The law is filled with in-
stances of liability for the consequences of negligent or
wrongful acts until the connection between the wrong
and the consequences becomes too attenuated.

In one sense, every event forever influences the
course of history. A boy throws a stone into a pond;
the ripples spread; the water level rises; the history
of that pond is forever altered. We urge no such
doctrine. Our view is that here, as with personal
liability for the consequences of wrongful conduct,
the issue “is always to be determined on the facts of
each case upon mixed considerations of logic, com-
mon sense, justice, policy, and precedent.”” 1 Street,
Foundations of Legal Liability (1906) 110. The
necessity for judgment is inescapable. The question
is whether a State’s previous action still carries a mo-
mentum making it a ‘‘substantial factor” in the cur-

” But see Florida Administrative Code, Chapter 170C, Sec-
tion 8.06, discussed pp. 2-3, 62 above and pp. 99-100 below.
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rent practice of discrimination which the State is now
helping to enforce. Cf. Restatement Torts, §43l.
Here the State’s previous action was so massive and
continued so long as to leave no doubt that the official
policy still exerts substantial influence upon the cus-
toms of the community.

Nor is the question one of fault. Even one who
without fault puts another in a position of exposure
to injury has a duty to act to prevent the danger from
eventuating or to minimize the damage if harm occurs.
Stmonsen v. Thorin, 120 Neb. 684, 234 N.W. 628;
Slavin v. State, 249 App. Div. 72, 291 N.Y. Supp. 721;
Restatement Torts § 321. One who makes an innocent
misrepresentation must communicate the truth to the
recipient as soon as he learns that the representation
was false. Prosser, Torts (1941 ed.), p. 723; Restate-
ment Torts § 551(2). Similarly, until time and events
have attenuated that connection, the State continues
to bear constitutional responsibility for the conditions
it has shared in creating by branding Negroes as an
inferior caste.

Again, the point must not be pressed too far. We
do not say that prior State support for the system
of racial segregation always makes the proprietor’s
action State action, or even that the involvement
shown here would alone carry State responsibility.
There are other important elements of State involve-
ment in these cases, and we rely upon them equally.
What we do say here is that the past legislation has
constitutional materiality because its momentum is
still substantial in the realm of public accommoda-



tions. To that extent, a State which has drawn a color
line may not suddenly assert that it is color blind.

3. The States are mvolved mn the discrimanation decause of their
traditional acceptonce of responsibility for, and detailed regu-
lation of, the conduct of the proprietors of places of public
accommodation towards the general public to which they
have opened their businesses

Petitioners were convicted of trespass for remain-
ing in establishments which the proprietors had
thrown open to the general public whose patronage
they solicited. The invitation ran to the general pub-
lic. There is no other way to describe it, unless it be
to say that the invitation was to all members of the
public except Negroes, and not even the proprietors
were willing to announce their policies publicly in
that fashion.' The invitation is a critical element
in several aspects of the cases,”* but not least because
the resulting concern of the State brings important
elements of State involvement.

" The record in each of these cases shows that there was
no public notice at the entrance or similar announcement that
Negroes would not be served. No. 6, R. 44-46; No. 9, R. 20,
87; No. 10 (no evidence of any sign or notice) ; No. 12 (policy
communicated only by oral statements), R. 23-24, 27-28; No.
60, R. 15-17, 19.

¢ The discrimination occurs in a public place which is part
of the normal public life of the community. The opening of
the premisee to public use gives the resulting relationship
that casual and evanescent nature that distinguishes it from
virtually all others. The proprietor who thus opens his
premises thereby subjects himself to a greater degree to the
constitutiona)l rights of others. See pp. 12-13, 17, 19-20, 28-
88, supra, and 104-111, wnfra.
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(a) At common law those who engaged in such call-
ings had a duty to serve all members of the public
equally to the limits of their capacity. Special rules
were applicable to their rates and liability. Such was
the innkeeper who, if he had available room, could not
refuse to receive a guest who was ready and able to
pay him a reasonable compensation. White’s Case
(1558) 2 Dyer 158b; Warbrook v. Griffin (1609), 2
Brownl. 254; Lane v. Cotton (1701), 12 Mod. 472:
Bennett v. Mellor (1793), 5 Term R. 273; Thompson
v. Lacy (1820), 3 Barn. & Ald. 283; see, generally,
Storey, Bailments, §§ 475, 476 (7th ed. 1863); 5
Bacon, Abridgement of the Law—Inns and Inn-
keepers, pp. 230, 232 (1852) ; 3 Blackstone, Commen-
tartes, p. 166 (Lewis ed., 1897). But the list was not
8o limited; at one time or another it apparently in-
cluded the common carrier, the miller, the ferryman,
the wharfinger, the baker, the farrier, the cartman and
the hackney-coachman each of whom, it was said,
“pursues a public employment and exercises ‘a sort
of public office.””’ See Munn v. Illinots, 94 U.S. 113,
131-132. We do not urge the discountenanced argu-
ment that such establishments are per se State instru-
mentalities (Civil Rights Cases, supra),” but say
only that the State’s traditional relation to busincsses
that hold themselves and their premises out to the
public at large distinguishes other business activities
and puts the businesses affected with a public interest
in a segment of community life where the relationship
between proprietor and customer is less a product of

" But see Mr. Justice Douglas concurring in Lombard v.
Louisiana, 373 U.S. 267, 274, 281-282.



contract or voluntary association than of the legal
system.

Indeed, it is a fair inference that in a relationship
so dominated by law, rather than contract or private
choice, the State, if it did not approve the practice,
would require its abolishment. Compare Public
Utilities Comm. v. Pollak, 343 U.S. 451, 462. The
inference is confirmed by experience. During the
debates upon civil rights measures between 1865 and
1880 it seems to have been assumed that such busi-
nesses had a duty to serve all members of the publie
not subject to racial disabilities, and that the guaran-
tee of equal protection therefore would secure the
same right for Negroes.”” This Court made the as-
sumption in the Civil Rights Cases.'” During that
same period equal public accommodations laws were
widely adopted outside the former slave-holding
States.”™ They fell into comparative desuetude dur-
ing a period of indifference to civil equality but are
effective in thirty States today.™ The course of
events in two of the three States at bar is even more
illustrative. South Carolina and Florida both enacted
equal public accommodations laws in the period prior
to the Civil Rights Cases, but repealed them later.’*
The Florida State Board of Health is presently en-
foreing an order requiring separate wash rooms and
toilet facilities for whites and Negroes.

" See pp. 123-136, infra.

' See pp. 78-TT7, supra.
™ See nn. 19, 163, supra.
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From this standpoint it is irrelevant that the States
have chosen not to subject restaurants, amusement
parks and similar establishments to the duty of inns
and common carriers to serve all members of the pub-
lic without discrimination. The class of ‘businesses
affected with a public interest” is not closed for con-
stitutional purposes. Restaurants and amusement
parks, like inns and public conveyances, hold them-
selves out to the general public and open up their
premises for public use. This characteristic dis-
tinguishes them from the many other activities which
the State may constitutionally regulate because of
their effect upon the general welfare but which do not
involve opening the business or premises to the pub-
lic. For our argument is not that the State is consti-
tutionally responsible for all non-governmental ac-
tion which it has the power to prevent, but only that
its traditional supervision of the special class of busi-
nesses whose relation to the public is largely defined
by law quickens the readiness to find responsibility
through other elements of State involvement.

(b) The detailed State supervision over the estab-
lishments in which petitioners were arrested consti-
tutes an element of State involvement. For where a
State regulates most aspects of a business’s relation-

¥ To say that the possession of State powers to prohibit any
private discrimination which would be invidious in a State
official is enough to render the State responsible under the
Fourteenth Amendment would raise grave concern about the
possibility of preserving a distinction between public and pri-
vate action. There are few activities or institutions in which
s State lacks power to prohibit racial discrimination. Such a
View of State action therefore raises, still more sharply, the
difficulties raised by broad interpretations of Shelley v. Krae-
mer. See pp. 84-88 sbove.
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ship to the general public to which it has opened its
premises, the State can hardly say that it has no rela-
tion to the narrow segment in which it chooses to
stay its hand.

In Robinson v. Florida, No. 60, petitioners were ar-
rested in a Miami restaurant operated by Shell’s City,
Inc. The State has assumed pervasive responsibility
for the conduct of restaurants towards the general
public to which they have opened their premises.
Chapter 509 of the Florida Statutes Annotated pro-
vides for the appointment of a Hotel and Restaurant
Commissioner with power to inspect at least twice
annually ‘‘every public lodging and food service
establishment,”” and to issue such rules and regula-
tions as may be necessary to carry out the chapter
(Sec. 509.032). Chapter 509 itself establishes a de-
tailed code of regulation for “public lodging estab-
lishments’’ and ‘‘public food service establishment.”
No restaurant may be operated without licenses from
both the State and municipality (Sec. 509.271; Code
of Miami, Chap. 35). Section 509.221 prescribes gen-
eral sanitary measures and like requirements for pro-
tecting the public health, including plumbing, light-
ing, heating, ventilation and cooling. An infinitely
more detailed set of regulations has been issued by
the Commissioner. Florida Administrative Code, ch.
175-1, 175-2, 175-4. The State, County and City
Boards of Health also appear to have jurisdiction.'

112 Fla. Stat. Ann., Chs. 3881, 154; Sanitary Code of Florids,
ch. 170C-18; Dade County Code, §2-77; Code of Miami, ch.
25; A Manual of Practice for Florida's Food and Drink Serv-
ices based on the Rules and Regulations of the Florida Stats
Board of Health and State Hotel and Restaurant Commission,
published by the State Board of Heaith and State Hotel and
Restaurant Commission, 1960.



Section 509.211 of the Florida Statutes prescribes
safety regulations and requires all plans for the erec-
tion or remodeling of any building for use as a publie
food service establishment to be submitted for ap-
proval by the Hotel and Restaurant Commission.
The State’s supervision extends beyond health and
safety. For example, it covers representations con-
cerning the food and other forms of advertising.
Section 509.292 forbids misrepresenting ‘‘the identity
of any seafood or seafood products to any of the
patrons or customers of such eating establishments.”
The Commissioner, under his power to issue regula-
tions, has prohibited the publication or advertise-
ment of false or misleading statements relating to
food or beverages offered to the public on the premises
(Florida Administrative Code, Sec. 1754.02). There
18 also general and ill-defined supervision over the
character, and thus the practices, of the proprietors
of public eating establishments. House Bill No. 86,
approved May 16, 1963, authorizes the suspension or
revocation of a restaurant’s license when any person
interested in its operation “has been convicted within
the last past five years in this state or any other State,
or the United States, of * * * any * * * crime in-
volving moral turpitude.”” The Commissioner’s regu-
lations provide that licenses may be issued only “to
establishments operated, managed or controlled by
persons of good moral character,”” and the Commis-
sioner is instructed to ascertain that “no establish-
ment licensed by this commission shall engage in any
misleading advertising or unethical practices as de-
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fined by this chapter and all other laws now in force
or which may be hereafter enacted’’ (Sec. 509.032).

Florida’s official involvement goes still farther.
The Commission’s regulations require that ‘‘{a]chieve-
ment rating cards shall be conspicuously displayed.”
Florida Administrative Code, Sec. 175-1.03 The
State has created an Advisory Council for Industry
Education which employs a Director of Education
for the lodging and food service industry whose basic
role is “to develop and blend together an educational
program offered for the entire industry.”” We do
not know the details of the achievement rating pro-
gram or of the work of the Advisory Council but,
while they may not deal explicitly with racial dis-
crimination, they undoubtedly cover every other aspect
of the relationship between a “public food service”
establishment and all members of the public.

Florida law even touches upon, although it does not
deal directly with, discrimination in the selection of
clientele. A related statute prohibits advertising that
an establishment practices religious discrimination,
although it permits similar advertisements of racial
discrimination. Fla. Stat. (1962 Supp.), § 871.04
The State Board of Health has an outstanding regu-
lation applicable to restaurants, which provides (Flor-
ida Administrative Code, Chapter 170C, Section 8.06):

Toilet and lavatory room shall be provided for
each sex and in case of public toilets or where
colored persons are employed or accommodated
separate rooms shall be provided for their use.

Each toilet room shall be plainly marked, viz.:
“White Women,” ‘Colored Men,” ‘“White
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Men,” ‘‘Colored Women;’’ provided, that sep-
aration based upon race shall be waived where
such separation is determined to be in conflict
with federal law or regulation.’®
The regulation plainly puts the State approval on
racial disecrimination. As a practical matter it encour-
ages the exclusion of Negroes from restaurants that
serve white persons by putting the proprietors of
other establishments to the expense of supplying dual
facilities.”™
A State that has so pervasively regulated the con-
duct of public food service establishments cannot dis-
claim association with the racial practices of their
proprietors in the admission and exclusion of members
of the public. The reason, we think, is this: Under
most circumstances the Fourteenth Amendment per-
mits a State to close its eyes to private conduct either
upon the ground that the problem lacks sufficient pub-
lic importance or because it should be left to the inter-
play of a free society. However, when widespread
discrimination exists in businesses which have been
thrown open to the general public by their proprietors
and are being regulated by the State in pervasive de-
tail, one can be reasonably certain that the State’s fail-
ure to act results not from distaste for interference
"W 4 Manual of Practice for Florida’s Food and Drink Serv-
ioes based on the Rules and Regulations of the Florida State
Board of Health and State Hotel and Restaurant Commission,
published by the State Board of Health and State Hotel and
m‘:;)‘m Commission, 1960, also sets forth this requirement

! This regulation alone may well be ground for reversing
the convictions in the Florida case. See pp. 2-3 above.
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with private determinations, but from a willingness to
have the public discrimination continue. Compare
Public Utslities Comm. v. Pollak, 343 U.S. 451, 462.

Whatever the logical rationale there is little room
for dissent from the practical judgment that detailed
State supervision over a business as a whole creates a
closer degree of involvement in the enterprise’s treat-
ment of a segment of the public than if the State had
stood aside. One who intrudes into a situation volun-
tarily cannot disclaim further responsibility with the
same ease ag a bystander. The volunteer who takes
an injured person into his charge has a duty to use
care even though he was free to play the Levite rather
than the Good Samaritan. “ * * * he is regarded as
entering voluntarily into a relation of responsibility,
and hence as assuming a duty.” Prosser, Torts, p.
194 (1941). The owner of land may leave it to nature
even though rocks careen into a village,”* but he is
liable for harm done by what is put there by himself
or his predecessors in possession. The master who
appoints a servant cannot disclaim responsibility for
acts causing harm closely related to what he author-
ized even though he forbade that particular con-
duct; ™ nor can a principal deny liability upon con-
tracts made by his agent in violation of his instruc-
tions if they are within the general area in which the

1% Pontardawe, R.C. v. Moore-Guwyn, 1 Ch. 656, 98 LJ.
Ch. 424; See Prosser, Torts (1955) p. 430.

1% Restatement Torts, § 364.

18" See, e.g., Hinson v. United States, 257 F. 2d 178, 181, 183
(C.A. 5).
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agent was authorized to contract. Much the same
notion underlies the doctrine that one who volun-
tarily assumes control over the conduct of another is
liable to third persons for the harm the other does,
even though there may be no element of reliance; as
where the owner of a car fails to restrain the
driver ' or a hospital permits a charlatan to treat a
patient on the premises.’” And where one voluntarily
assumes a relationship such as that of a carrier to its
passenger, or a warden to his prisoner, or a depart-
ment store to persons on the premises,’” there is a
duty to use care to protect them from injuries by
strangers. Here the State both undertock control
over the conduct of public restaurants and also as-
sumed the role of publie protector.

A similar intuitive appraisal lies behind Burton v.
Wilmington Parking Authority, supra. ‘There the
State’s presence was felt in the owmership of the
property, in the close relation, hoth physical and com-
mercial, between its activities and the restaurant’s
business, and in the State’s continuing relation as the
landlord who selected the tenant. Here, the State’s
involvement is felt in its continuous supervision over
the premises and virtually all aspects of the husiness,
in the traditional legal duties of businesses affected
with a public interest, in the influence which its offi-

1% See, e.9., Kidd v. Thomas A. Edison. Inc., 239 Fed. 405
(S.D.N.Y.) (L. Hand, J.).

1*See Grant v. Knepper, 245 N.Y. 158, 160, 161, 156 N.E.

850 (Cardozo, J.); Mechem, Outlines of the Law of Agency
(4th ed.) § 382.

* Hendrickson v. Hodkin, 276 N.Y. 252, 11 N.E. (2d) 899.
'* Prosser, Torts (1955) pp. 188-189, and cases cited.
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cials can exert through their wide discretionary power
both as licensing authority and through performance
ratings. As in Burton the State flag over the build-
ing, though legally irrelevant, seemed to signify its
involvement in the discrimination, so here the State
“licenses’’ held by these places of public accommoda-
tion, while perhaps also legally irrelevant, still sym-
bolize the State’s substantial involvement in all as-
pects of their treatment of the publie.’*

The degree of actual regulation of restaurants in
Maryland '** and South Carolina,’™ and of amusement

122 There are too many kinds of licenses to attribute constitu-
tional significance to the possession of any license. Some licenses
give the holders a special privilege to conduct for the bene-
fit of the public a business in a field not open to unrestricted
entry. In such cases the grant of one license excludes other
applicants, and the possession of a State license by one who
follows a practice of invidious discrimination agninst part of
the public in effect shuts off the victims from facilities that
would otherwise be available. In such a case, the State is re-
sponsible under the Fourteenth Amendment. See, ¢.g., Steele v.
Louisville & N.R. Co., 3238 US. 192; Boman v. Birmingham
Transit Co., 280 F. 2d 581, 535 (C.A. 8). In most cases, how-
ever, the license is only a technique of examination, taxation or
regulation. It carries no duty to serve any member of the
public. The State’s responsibility for the licensee’s conduct is
surely no greater than if the business were taxed, inspected or
regulated without the issuance of a license. Williams v. How-
ard Johnson's Restaurant, 268 F. 2d 845, 847 (C.A. 4) ; Wood v.
Hogan, 215 F. Supp. 53, 58 (W.D. Va.); McKidbdin v. Michigan
C. & 8C., 369 Mich. 69, 119 NW. 2d 557, 566; Madden v.
Queens County Jockey Club, 208 N.Y. 249, 72 N.E. 2d 697, cer-
tiorari denied, 332 U.S. 761.

1 Md. Code (1957), Art. 56, §§ 178-179; Art. 43, §§ 200, 202,
203, 209; Baltimore City Code (1950), Art. 12, §8 24 and 107.

14 S.C. Code (1962), §§ 35-51 through 35-54, 35-130 through

85-136, 35-142; Ordinances of the City of Columbis, §§ 12-27
through 12-33; § 2-78.
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parks in Maryland,” is much less than in Florida.
The State’s association with their practices is pro-
portionately diluted but not, we think, to the point
where it ceases to be relevant. South Carolina, like
Florida, enacted and later repealed a law requiring
public establishments serving food to refrain from
racial discrimination.’™ Maryland recently enacted
such a statute.™ Both the Maryland and South Caro-
lina restaurants and the Maryland amusement park
are in the special category of enterprises that issue
a general invitation fo the public, and are therefore
affected with a public interest.

4. These oases involve no substantial element of private ochoice

Where racial discrimination becomes operative
through a combination of private and governmental
action, the elements of private choice and State in-
volvement tend to be opposite sides of the same coin;
as the latter increase in importance the former tend
to recede. It is useful, nonetheless, to sift the facts
and weigh the circumstances from the private point
of view.

The salient feature is still that the proprietor of the
place of public accommodation, like a carrier, has
thrown his premises open to the public at large and
invited its members, without personal selection, to be
his business guests. Few enterprises, if any, issue a

™ Md. Code (1957), Art. 25, § 14, Art. 27, § 506; Montgomery
County Code (1960), §§ 15-7, 16-8, 16-11; Chapter 75.

1% See notes 84, 90, supra.

» Maryland Laws (1968), Chs. 227, 228 (adding 8§11
through 15 to Article 40B of the Code).
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similar invitation. Even the largest corporations do
not hold themselves out as offering employment to the
public at large, nor do they forego all elements of per-
sonal selection. Doctors, lawyers, architects and ac-
countants limit their clientele by one standard or
another. Private schools and colleges reserve the
right to pick and choose. The proprietor of a place
of public accommodation however, as well as a public
conveyance, expects to take and is expected to take
all orderly persons, subject to rare restrictions per-
taining to such matters as attire.™ The character of
his decor, advertising and service, as well as his prices,
may influence the character of his patrons. Pub-
lishers and writers may frequent one restaurant and
“the fight crowd” another; but if a table is available,
even a philistine will be served among litterateurs.
The invitation is general and individual choice is
excluded because the relationship between proprietor
and customer in a place of public accommodation is
entirely casual and evanescent. The inevitable con-
sequence is that lunch counters, restaurants, theatres,
amusement parks and like enterprises exercise the
technical legal right to select their customers only to
the extent of enforcing an impersonal racial ban, ex-
cluding or segregating Negroes. Furthermore, al-
though there are areas in which some places of public
accommodation serve all members without discrimi-
nation while others enforce segregation, the instant
cases come from communities in which segregation
has been an almost community-wide custom. The in-
dividual proprietor exercises little personal choice.

1% See pp. 28-36 above.
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It is also plain that the custom of excluding or
segregating Negroes in places where whites are served
is not really even a choice concerning the races with
whom one will do business, or whom one will license
to enter his property. The insubstantiality of the
legal concepts of private property and choice of cus-
tomers in this context is vividly demonstrated by the
practice of three of the stores in which petitioners
were arrested. It appears that Shell’s City, the
establishment involved in Robinson v. Florida, No. 60,
is a large store whose Vice President and General
Manager testified that ‘‘Shell’s City does not have the
official opinion that it is detrimental to their business
for Negroes to purchase products in other parts of
their store;” that “Negroes are permitted in the
premises;’’ and that “they are permitted to do busi-
ness with Shell’s City” (R. 24). In Boute v. City of
Columbia, No. 10, the petitioners were arrested in
Eckerd’s Drug Store. The manager testified that
the store was open to Negroes and that Negroes
were “welcome to do business with Eckerd’s’’ (R. 24).
The facts in the Barr case are even more striking.
It too involved a drug store that advertised itself as
"being a complete department store. The co-owner and
manager testified that he invited Negroes into the
store just like all other members of the public; that
they traded in large numbers; and that they were even
invited into the back area where food was served,
provided that they took “an order to go” instead of
eating food among whites (R. 19). These and other
cases which previously have come before the Court
show that the proprietors solicit the patronage of
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Negroes, invite them onte the property and into the
store, make sales in other departments—some even
furnish food to eat away from the counter—but then
they deny the Negro the privilege of breaking bread
with other men. Manifestly, it is the stigma—the
brand of inferiority that is important—not presenee
on the premises or reluctance to enter into a business
relation. The legal coneepts are merely a tool for
enforeing obeisance.

The real particulars bekind abstract nouns become
crucial when striking the balance between “liberty”
and “equality’” inherent in determining whether there
18 enough State involvement to carry State responsi-
bility under the Fourteenth Amendment.'” See Mr.
Justice Harlan concurring and dissenting in Peterson
v. Greenville, 373 U.S. 244, 248, 250. The equality
is freedom from caste. The liberty is freedom of
personal choice, but for the most part only in the
semse of a choice to act or refrain from acting n
concert with others in maintaining the fabric of a
caste system.

No doubt there are some instances in which the
proprietor would decide to exclude Negroes upon
truly individual grounds even though there were no
system of segregation and the customary practice
were to serve all members of the public. Obviously
the opportunities for this kind of arbitrary choice are
-"'_I_x;—}-x-ia concurring and dissenting opinion in Peterson V.
Greenville, 313 US. 244, 250, Mr. Justice Harlan said—

“Underlying the cases involving an alleged denial of equal

protection by ostensibly private action is a clash of compeung
constitutional claims of s high order: liberty and equality.”



reduced by treating State recognition of a privilege to
evict Negroes as a denial of equal protection of the
law on the ground that the racial discrimination oc-
curs in the public life of the community and is a
cornerstone in a State-supported caste system. At
least until the consequences of the State’s prior in-
volvement died out, the proprietor who has an idiosyn-
cratic prejudice against Negroes remote from the
caste system would be denied State support along
with others whose preferences were affected by the
caste system. If it were possible to isolate the com-
munity practice, and the community practice had no
significant influence on the individual’s decision, the
special cases, perhaps, should be the subject of a spe-
cial rule.™ Since the effort would be fruitless, the
extraordinary case must yield to the general rule, as
was held in Peterson and Lombard when the Court
rejected Justice Harlan’s view.

There is no significant unfairness in this conclu-
sion. When the proprietor of a place of public ac-
commodation discriminates against Negroes in a com-
munity which practices segregation, he knows that
he is joining in the enforcement of a caste system.
He takes the system as he finds it, infused with State
sponsorship and support. That his motives may be
different, his individual action innocent, is not -con-
trolling. When they become part of a community
pattern so infused with prior State action as to

"™ Such is not the case here. In addition to the manage-
ments’ disavowal of antipathy to Negroes, there is considerable
indication that the policy was adopted in eonfonmty to com-
munity practice. See p. 28, supra.
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render further State sanctions a denial of equal pro-
tection of the law, the unique proprietor’s acts take
on the color of the community practice and suffer
the common disability resulfing from the community
wrong. ‘‘[T]hey are bound together as the parts of a
single plan. The plan may make the parts unlaw-
ful.” Swift & Co. v. United States, 196 U.S. 375,
396; Terry v. Adams, 345 U.S. 461, 470, 476 (Mr.
Justice Frankfurter concurring). The risk that some
proprietors may lose State protection for an arbitrary
choice not influenced by the State’s previous conduct
18 not great enough to permit the continuance of
support for the tainted system. When an employer
has dominated and supported a labor organization,
the organization will be forever disestablished even
though the employer’s misconduct has ceased, even
though some employees may freely prefer it, and even
though a majority of the employees might vote to
have it represent them. Tezas & N.O. R. Co. v.
Brotherhood of Railway & S.S. Clerks, 281 U.S. 548;
National Labor Relations Board v. Southern Bell Co.,
319 U.8. 50. When the overwhelming tendency is
clear, but no exact solution can be tailored because of
the impracticability of a detailed psychological inquiry
into the current effect of past events and community
attitudes upon each individual mind, the necessity of
dealing with the situation in the large justifies &
remedy going somewhat beyond the exact conse-
quences of the wrongdoing.

These problems, moreover, lie in an area where
there is little appeal to the plea of private right. The
proprietors of places of public accommodation open

498



110

their property and business to public use as part of
the normal public life of the community. Segrega-
tion in such plaoces is like segregation in a park or on
the street: it is akin to a restraint against circulating
as freely as other members of the public. Indeed, it
is not without significance that the opening of a busi-
ness affected with a public interest at common law
was likened by Chief Justice Waite, quoting Lord
Chief Justice Hale, to a man’s setting out a street
upon his own land. Munn v. Ilinois, 94 U.S. 113, 150.
While the dedication alone cannot supply affirmative
elements of State involvement, it is relevant in weigh-
ing the significance of those elements of State involve-
ment that are present against the possible interfer-
ence with private right, for the purpose of determin-
ing whether those elements are sufficient to implicate
the State in violation of the Fourteenth Amendment.
‘“The more an owner, for his advantage, opens up his
property for use by the public in general, the more
do his rights become circumscribed by the statutory
and constitutional rights of those who use it.”
Marsh v. Alabama, 326 U.S. 501, 506. Petitioners
have a constitutional right to be free from the con-
sequences of all significant State encouragement or
support for discrimination in places of public ac-
commodation, whether the encouragement be past or
present. When that right conflicts with the proprie-
tor's claim of private right in a place of public ao-
commodation, Marsh v. Alabama teaches that the
former should prevail.

When one goes behind the abstract nouns it be-
comes apparent, therefore, that any balance to be

499
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struck here between “liberty” and ‘‘equality’’ is no
different from the balance struck by the framers of
the Fourteenth Amendment and by this Court in
earlier cases. Freedom from association with Ne-
groes in places of public accommodation—the only
freedom actually asserted—is indistinguishable from
freedom from such association in government build-
ings,™ in the court house,** or, indeed, on the streets
and in public squares.® In performing civil duties,
such as serving on a grand or petit jury,”™ or in at-
tending public schools,™ the equality asserted is the
same—freedom from the stigma of inferiority. We
are not asking the Court to strike a novel balance.

C. THR IMFOSITION OF STATE RESPONSIBILITY WOULD GIVE EFFECT
TO THE KISTORIC PURPOSES OF THE THIRTEENTH, FOURTEENTH
AND FIFTEENTH AMENDMENTS
The central fact of these cases is that the States

seek immunity to support the continuance of a caste

system in the public life of the community that it was
the central purpose of the Thirteenth, Fourteenth and

Fifteenth Amendments to destroy. The three Amend-

ments cannot be severed from their history or from

each other in dealing with the tragic consequences of

Negro slavery. Other forms of invidious discrimina-

tion, even by reason of race, creed or nationality, have

a different significance in the community and there-

fore may have a different constitutional status. The

3 Derrimgton v. Plummer, 240 F. 2d 922 (C.A. §).
@ Johneon v. Virginia, 878 U.S. 61.

» See pp. 122-123, 136-137, infra.

¢ Strauder v. West Virginia, 100 U.S. 303.

3% Brown v. Board of Education, 349 U.S. 204,
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ment after it had been vetoed by President John-
son; ™ the second supplementary Freedmen’s Bureau
Bill, varying in minor respects from the first, which
was enacted into law and extended the life, and en-
larged the powers, of the Freedmen’s Bureau;>' and
the Civil Rights Act of 1866 which originated as a
companion measure to the first supplementary Freed-
men’s Bureau Bill),” the Fourteenth and Fifteenth
Amendments, the Ku Klux Act of 1871, and the
Civil Rights Act of 1875*° were all parts of a con-
tinuing legislative process. Many of the same Sena-
tors and Congressmen had the leading roles through-
out the debates. Oftentimes, what they said and did
in connection with one proposal helps to show their
understanding of another.™

> S, 60, 39th Cong., 1st Sess, Cong. Globe, p. 948.

%7 14 Stat. 173.

2% 14 Stat. 27.

=8 17 Stat. 13.

¢ 18 Stat. 835.

11 Tn view of the pressure of time, we do not attempt to
summarize the Congressional history of the Thirteenth, Four-
teenth and Fifteenth Amendments. The most pertinent studies
are: Supplemental Brief for the United States on Reargument
and the Appendix thereto in Brown v. Board of Education,
Noe. 1, 2, 4, 8, and 10, October Term, 1953; Kendrick, Journal
of the Joint Committee on Reconstruction (1914); James,
The Framing of the Fourteenth Amendment (1956); Flack,
The Adoption of the Fourteenth Amendment (1908); ten-
Broek, The Antislavery Origins of the Fourteenth Amendment
(1951) ; Harris, The Quest for Equality (1960); Collins, The
Fourteenth Amendment and the States (1912); Frank and
Munro, The Original Understanding of “Equal Protection of
the Laws,” 50 Col. L. Rev. 181 (1950); Bickel, The Original
Understanding and the Segregation Decision, 89 Harv. L. Rev.
1 (1955) ; Graham, Our “Declaratory” Fourteenth Amendment,
7 Stan. L. Rev. 3 (1954); Warsoff, Equality and the Lav
(1988) ; Randall, The Civil War and Reconstruction (1987);
Nye, Fettered Freedom (1949).
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The thrust of the movement was to make Negroes
free and equal members of the eommunity sharing
the public rights and privileges and enjoying the op-
portunities of other men. During slave-holding days
Negroes were not only held in bondage as if chattels;
even when free they were subjected throughout the
country to the elaborate disabilities of a caste system.
See pp. 4245 above. After the Civil War, Southern
States promptly enacted ‘‘Black Codes’’ imposing dis-
abilities 80 harsh as to make the emancipated Negroes
‘“‘slaves of society,’’ even though no longer the chattels
of individual masters.™ See pp. 4548 above. Those
disabilities, both the old and the new, were the central
target of a movement whose ideal was to apply to all
men the Declaration that “all men are created equal.”

The legislation began in the Thirty-Ninth Oon-
gress.™ One group, apparently a majority, found
authority to remove the disabilities by federal legisla-
tion under Section-2 of the Thirteenth Amendment.
E.g., Cong. Globe, 39th Cong., 1st Sess., 322, 474476
(remarks of Senator Trumbull), 503 (remarks of Sen-
ator Howard), 1124, 1159. Representative Ward had
articulated that view while the Thirteenth Amend-

12 Cong. Globe, 39th Cong., 1st Sess., p. 39.

12 The 89th Congress considered (1) a bill introduced by Sen-
stor Wilson of Massachusetts (S. 9, 89th Cong., 18t Sess.) to
maintain the freedom of the inhabitants in the rebelling States;
(2) the first supplementary Freedmen’s Bureau Bill (S. 60),
which originated, in part, from the Wilson bill; and (3) S.
61, the bill which became the Civil Rights Act of 1866 (14 Stat.
27). It also enacted (after the submission of the Fourteenth

Amendment to the States), the second supplementary Freed-
men’s Bureau Bill (14 Stat. 178).
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ment was under consideration (Cong. Globe, 38th
Cong., 2d Sess., p. 177):
. . . we are now called upon to sanction a joint
resolution to amend the Constitution so that all
persons shall be equal under the law without
regard to color, and so that no person shall
hereafter be held in bondage.™
Another group doubted the sufficiency of existing
constitutional authority and sought a new amendment.
E.g., Cong. Globe, 39th Cong., 1st Sess., pp. 500, 1120,
1268, 1290-1293. Among the latter was Representa-
tive Bingham, later the principal author of section 1
of the Fourteenth Amendment. Id., at 1290-1293.
But for both groups the overall purpose was clear; it
was to remove the disabilities, old and new, North and
South, that belied the equality announced in the Dec-
laration of Independence.

To secure that ideal the proponents sought to guar-
antee equal “civil rights.” The exact contours of the
term went undefined. ‘‘Civil rights’’ were contrasted
with ‘‘social rights,”’ for which the proponents dis-
claimed concern (i¢d., 1117, 1159), and *‘political
rights,”’ which at first they were reluctant to espouse
(4d., 476, 599, 606, 1117, 1151, 1154, 1159, 1162, 1263),
although the more liberal view prevailed in the Fif-
teenth Amendment. Quite possibly ‘‘civil rights,”’ in

n¢ See also id. at 154; Cong. Globe, 88th Cong., 1st Sess., p.
2089. Senator Yates expounded this view in the debates on
the Fourteenth Amendment. He asserted that the Thirteenth
Amendment “did not confer freedom upon the slave, or upon
anybody, without conferring upon him the muniments of free-
dom, the rights, franchises, privileges that appertain to an
American citizen or to freedom, in the proper acceptation of
that term.” Cong. Globe, 39th Cong., 18t Sees., p. 3037.
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this context, meant rights in areas conventionally
ruled by law (i¢d., 476-477, 1117, 1122, 1291), which
would include the relationships between members of
the public and businesses affected with a public in-
terest. Whatever the difficulty of exact definition,
there is no doubt of the purpose to obliterate both the
vestiges of slavery and also the caste system. ¢ ‘All
men are created equal’ excludes the idea of race,
color, or caste,”’ Senator Morrill of Maine declared.
(Id., 570-571.) Representative Hubbard of Con-
necticut similarly asserted that the words ‘‘caste, race,
color’’ were unknown to the Constitution. He viewed
the various proposals to protect the civil rights of
freedmen as evidence that the nation was “fast becom-
ing what it was intended to be by the fathers—the
home of liberty and an asylum for the oppressed of
all the races and nations of men.”” (Id. at 630.)™
To Mr. Donnelly of Minnesota, it was ‘‘as plain * * *
as the sun at noonday, that we must make all citizens
of the country equal before the law; that we must
break down all walls of caste; that we must offer equal
opportunities to all men.”” (Id. at 589.) Senator
Wilson declared, “The whole philosophy of our ac-
tionis * * * that we cannot degrade any portion of our
population, or put a stain upon them, without leaving
heartburnings and difficulties that will endanger the

B Mr. Garfield of Ohio spoke in a similar vein, declaring
that “The spirit of our Government demands that there shall
be no rigid, horizontal strata running scross our political so-
clety, through which some classes of citizens may never pass
up to the surface; but it shall be rather like the ocean where
every drop can seek the surface and glisten in the sun™ (id.,
App. p. 67). See also id. at 111.
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future of our country. * * * [T]he country demands
* # ¢ the elevation of a race.”” (Id. at 341.) Sen-
ator Trumbull, who was not one of the so-called Rad-
icals, described the purpose as to ‘‘secure to all
persons within the United States practical freedom”
and “‘privileges which are essential to freemen’ (id.
at 474-475).

The Civil Rights Act of 1866 was passed over Presi-
dent Johnson'’s veto, although its most sweeping terms
were narrowed.”™ The Act links the Thirteenth and
Fourteenth Amendments, for the Fourteenth Amend-
ment put an end to the debate over the powers of
Congress under the Thirteenth. Sections 1 and 5 of

1¢ Section 1 of the Civil Rights Act of 1886, 14 Stat. 27,
provided :
“That all persons born in the United States and not subject to
any foreign power, excluding Indians not taxed, are heredy
declared to be citizens of the United States; and such citizens,
of every race and color, without regard to any previous condi-
tion of slavery or involuntary servitude, except as & punish-
ment for crime whereof the party shall have been duly con-
victed, shall have the same right, in every State and Territory
in the United States, to make and enforce contracts, to sue, be
parties, and give evidence, to inherit, purchase, lease, sell, hold,
and convey real and personal property, and to full and equal
benefit of all laws and proceedings for the security of person
and property, as is enjoyed by white citizens, and shall be
subject to like punishment, pains, and penalties, and to none
other, any law, statute, ordinance, regulation, or custom, to the
contrary notwithstanding.” (Emphasis added.)

The original bill contained, in lieu of the italicized material
above, the following clause:
“That there shall be no discrimination in civil rights or immuni-
ties among the inhabitants of any State or Territory of the
United States on account of race, color or previous condition
of slavery.”

The circumstances and significance of the change are discussed
at p. 139 infra.

1
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the Fourteenth Amendment, according to one group
in Congress, would put the principles of the Civil
Rights Act of 1866 into the Constitution beyond the
reach of a new Congress. See Cong. Globe, 39th
Cong., 1st Sess., pp. 2459, 2462, 2465, 2467, 2538 ; see,
also, Monroe v. Pape, 365 U.S. 167, 171; Harris, The
Quest for Equality (1960), p. 40. Others thought
that it would provide the Act with a surer constitu-
tional foundation. Id. at 2461, 2511, 2961; Flack,
The Adoption of the Fourteenth Amendment (1908),
p. 94. It is not unnatural, therefore, that the aim to
abolish the inequalities associated with caste found
expression in the debates on the Fourteentk Amend-
ment. Senator Howard of Michigan, in reporting the
resolution to the Senate on behalf of the Joint Com-
mittee on Reconstruction, announced that it “abolishes
all class legislation in the States and does away with
the injustice of subjecting one caste of persons to a
code not applicable to another’’ (Cong. Globe, 39th
Cong., 1st Sess., p. 2766). Senator Doolittle wished
“to put an end forever not only to slavery but to the
aristocracy that was founded upon it * * *.”” (Id. at
m) ny

The broad generalizations must be read in the light
of history and applied to current institutions with an

For many similar references, see, id. at 2498, 2508, 2530,
2581, 2459, 2510, 2539, 2961, 3034. In the debates on the
Stevens “apportionment” amendment, which was a precursor of
the preeent section 2 of the Fourteenth Amendment, Senator
Sumner indicated that, in his view, Congress had decreed, in
the Civil Rights Act of 1866, “that colored persons shall enjoy
the same civil rights as white persons; in other words, that,
with regard to civil rights, there shall be no Oligarchy, Aristoc-
racy, Caste, or Monopoly, but that all should be equal before
the law without distinction of color” (id. at 684).
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understanding of their underlying significance. The
declarations of equality were aimed at well-known
disabilities, associated with caste, that barred Ne-
groes from being equal members of the public. In
1865 a Negro who was barred from a train or other
public conveyance, or from an inn or like place of pub-
lic accommodation, was subjected to a special disability
because of his race. In 1960, these petitioners were
subjected to an identical stigma because of their race.
In each case the discrimination was solely a mark of
caste.

We do not overlook either the force of the direct
opposition or the doubts of the moderates, both of
which helped to shape the Fourteenth Amendment.
See pp. 137-143 below. It will be helpful, however,
first to note the evidence bearing upon the specific
problem of equality in places of public accommoda-
tion. The evidence convincingly shows, despite the
paucity of direct references, that unequal access to
public places, including inns, hotels, public convey-
ances, and places of public amusement, fell in the
general category of disabilities with which the fram-
ers were concerned.

1. The framers were undoubtedly concerned about
freedom of movement in the broadest sense. In the
Thirty-Ninth Congress, while denouncing the Black
Codes as “inconsistent with the idea that these freed-
men have rights,” Senator Wilson asserted that the
freedmen were as free as he was “to work when they
please, to play when they please, to go where they
please * * *” (id. at 41) (emphasis added). The
Black Codes should be annulled so that
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[T]he man made free by the Constitution of
the United States, sanctioned by the voice of
the American people, is a freeman indeed ; that
he can go where he pleases, work when and for
whom he pleases; that he can sue and be sued;
that he can lease and buy and sell and own
property, real and personal; that he can go into
the schools and educate himself and his chil-
dren; that the rights and guarantees of the good
old common law are his, and that he walks the
earth, proud and erect in the conscious dignity
of a free man * * *. [Id. at 111; emphasis
added.] ™
Senator Sherman of Ohio, who objected to the Wilson
bill because it did not specify what rights were to be
protected, favored an attempt at a more precise defi-
nition. “For instance,” he explained, Congress could
agree that every man should have the right, tnter alia,
“to go and come at pleasure * * *” (i¢d. at 42). That
was ‘“‘among the natural rights of free men” (ibd.).
Senator Trumbull thought it was “idle to say that a
man is free who cannot go and come at pleasure, who
cannot buy and sell, and who cannot enforce his
rights” (¢d. at 43). Introducing the first supple-
mentary Freedmen’s Bureau Bill, Trumbull pro-
nounced it to be the duty of Congress to declare null
and void all laws which would not permit the Negro,
inter alia, “to buy and sell, and to go where he

18 Wilson’s bill would have rendered null and void all State
laws, statutes, acts, ordinances, rules and regulations “whereby
or wherein any inequality of civil rights and immunities * * *
is recognized, authorized, established or maintained,” by reason
of color, race, or previous condition of servitude (Globe, 39th
Cong., 1st Sees., p. 39).
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pleases’” (id. at 322).** Again in the debates upon
S. 61, the bill which became the Civil Rights Act of
1866, Senator Trumbull, who introduced it, mentioned
“the right to go and come at pleasure” as one of the
fundamental rights secured by the bill. Id. at 477.*”

1* Sections 7 and 8 of the first supplementary Freedman’s
Buresu Bill applied only to those States in which the ordinary
course of judicial proceedings had been interrupted by the
rebellion. Under section 7 the President was given the duty
to extend military protection and jurisdiction over all cases
where any of the civil rights or immunities of white persons
were denied to anyone in consequence of local law, custom or
prejudice, on account of race, color, or previous condition of
servitude; or where different punishment or penalties were
inflicted on Negroes than were prescribed for white persons
committing like offenses. The rights specifically enumerated
in the section were the right to make and enforce contracts;
to sue; be parties, and give evidence; to inherit, purchase,
lease, sell, hold, and convey real and personal property, and
“to have full and equal benefit of all Jaws and proceedings for
the security of person and estate * * *.” The eighth section
made it & misdemeanor for any person “under color of any
State or local law, ordinance, police, or other regulation or
custom,” to deprive anyone on account of race or color or
previous condition of servitude “of any civil right secured to
white persons * * *.” (Cong. Globe, 89th Cong., 1st Sess.,
p- 318.)

™ As originally introduced, the Civil Rights Bill (S. 61)
contained a provision stating that “there shall be no discrimi-
nation in civil rights or immunities among the inhabitants
of any State or Territory of the United States on account of
race, color, or previous condition of slavery or involuntary
servitude * * *.” (Cong. Globe, 39th Cong., 1st Sess., p. 474.)
This provision was in the bill when Trumbull uttered the words
quoted in the text. The provision was deleted before enact-
ment, id. at 1366, but plainly the Act invalidated any racial re-
strictions upon freedom of movement. See p. 117 n. 216 supra.
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Some of the Black Codes barred Negroes from
towns or other specified areas, and forbade their move-
ment at certain hours,™ but the purpose of securing
the “right to come and go at pleasure’’ must have
been to remove barriers to freedom of movement in
the public life of the community.” Even in 1866
equal opportunities to use trains and public convey-
ances and to stop at inns and hotels were essential to
civil equality. The soda fountain, the lunch counter
and the roadside restaurant were unknown, but today
the premises of those places of public accommodation

= An ordinance of the City of Opelousas, Louisians, referred
to in the Report of General Schurz on conditions in the South
(Senate Executive Document No. 2, 39th Cong., 1st Sess., pp.
92-93) and in the Congressional debates (Cong. Globe, 38th
Cong., 1st Sess., pp. 516-517), provided, #nter alia, that “no
negro or freedman shall be allowed to come within the limits
of the town of Opelousas without special permission from his
employers, specifying the object of his visit and the time neces-
sary for the accomplishment of the same”: that “every negro
or freedman who shall be found on the streets of Opelousas
after ten o'clock at night without a written pass or permit
from his employers shall be imprisoned and * * * pay a fine”;
that “[n}o negro or freedman shall reside within the limits of
the town * * *” if not “in the regular service of some white
person or former owner * * *”; nor, with narrow exceptions,
engage in public meetings or congregations within the town
limits without permission of the mayor or the president of the
Board of Police; nor “sell, barter, or exchange any articles of
merchandise or traffic within the limits of Opelousas without
permission in writing from his employer or the mayor or presi-
dent of the board * * *.”

™ A witness before the Joint Committee on Reconstruction
testified that the people of Virginia were “reluctant even to
consider and treat the negro as a free man, to let him have his
half of the sidewalk or the street crossing.” House Report
No. 30, 39th Cong., 1st Sess., Testimony, Part II, p. 4.
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serve a function little different from the public square
a century earlier. See pp. 136-137 below.

2. Both the civil rights legislation and the Four-
teenth Amendment sought to guarantee equality be-
fore the law. Members of the public not suffering
from racial disability had long had a legal right to
use public conveyances and to enter and obtain serv-
ice in inns, hotels and, quite possibly, places of public
entertainment and amusement. Removal of the racial
disability, therefore, would extend that same legal
right to enter and be served, to Negroes. The logic
is so inescapable that we may feel sure that any mem-
ber of Congress would have answered affirmatively if
he had been asked in 1868 whether the Civil Rights
Act of 1866 and the Fourteenth Amendment would
have the effect of securing Negroes the same right as
other members of the public to use hotels, trains and
public conveyances.™

The Congressional debates between 1864 and 1874
reflect an awareness of the right conferred by the
common law to nondiscriminatory service in many
places of public accommodation, such as inns, hotels,

333 There is also some indication that the courts followed this
reasoning. In Ferguson v. Gies, 82 Mich. 358, 365 (1890),
where a Negro had sued for damages arising from the refuss)
of a restaurant owner to serve him at a table reserved for
whites, the Michigan Supreme Court held that a Michigan
statute enacted in 1885, prohibiting the denial of “full and
equal” privileges of inns, restaurants, eating houses, barber
shops, public conveyances and theatres to any citizen, was only
declaratory of the common law; that prior to the time when
Negroes were made citizens of the State unjust discrimination
in such public places would have given & white man a clsim
for damages; and that the Negro had gained a similar right
on becoming a citizen.
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and common carriers.™ The subject was discussed at
some length in connection with bills to ban discrimi-
nation and segregation on trains and street cars in the
District of Columbia.®™ Some thought that theatres
and places of public amusement generally were also
subject to the common law rule.™ While perhaps
they were wrong, such institutions, it was well known,
were regulated, and in a sense created, by the law and
therefore subject to special responsibilities. See the
debates on the Civil Rights Act of 1875, discussed
pp. 130-135 below.

3. The proponents of the abortive Freedmen’s Bu-
reau Bill and the Civil Rights Act of 1866 never
denied the frequent charge that those measures would
grant Negroes the right to equal treatment in places
of public accommodation. The apparent reason is
that they regarded the ‘‘charge” true; as we have
explained, it was the inevitable consequence of mak-
ing Negroes equal with other members of the public
before the law even in the narrowest sense of the
words.

24 See the remarks of Senator Sumner (Cong. Globe, 42nd
Cong., 2d Sess., p. 381-388); remarks of Senator Harlan of
Towa (38th Cong., 1st Sess., p. 839) ; remarks of Senator Pratt
of Indiana (2 Cong. Rec. 4081-4082).

5 Note especially the argument of Reverdy Johnson, a con-
servative Senator and notable constitutional lawyer. (Cong.
Globe, 38th Cong., 1st Sess., p. 1156-1157.) For a general dis-
cussion of this legislation and the attitude of the post-Civil
War Congresses towards discrimination in public conveyances
and places of public accommodation, see Frank and Munro,
The Original Understanding of “Equal Protection of the
Laws,” 50 Col. L. Rev. 181.

2 Cong. Rec. 4081.
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During the debate in the House on the first sup-
plementary Freedmen’s Bureau Bill, Representative
Rousseau, of Kentucky, who opposed the bill, sug-
gested that the grant of equal ‘‘civil rights and im-
munities” gave Negroes the same privileges in
theatres and railway cars. With respect to the latter,
he expressly defied the proponents of the bill to ‘‘com-
bat that position.”” (Cong. Globe, 39th Cong., 1st Sess.,
App. 70). Although he was frequently interrupted,
his construction of the bill was not disputed. (Id.
at App. 68-71.) Representative Dawson, of Pennsyl-
vania, observed that the bill constituted only a part of
a broad policy to enforce equality for Negroes so that
they should be ““* * * admitted to the same tables at
hotels [and] to occupy the same seats in railroad cars.”
(Id. at 541.)

After the Freedmen’s Bureau Bill passed the
House, it was vetoed by the President, in part because
it failed to define the ‘‘ ‘civil rights and immunities’
which are thus fo be secured to the freedman by
military law. * * *” (Id. at 916.) Senator Davis of
Kentucky, speaking in support of the veto, protested
that ‘‘commingling with [white persons] in hotels,
theaters, steamboats, and other civil rights and priv-
ileges, were always forbid to free negroes,”” until
recently granted by Massachusetts. (Id. at 936.) Al-
though Senator Trumbull delivered a long speech in
opposition to the veto, he did not question Senator
Davig’s assertion that such rights were secured by
the bill. (Id. at 936-943.) Indeed, Senator Trumbull
remarked that he should ‘‘rejoice’’ when the Southern
States ‘‘shall abolish all civil distinctions between
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their inhabitants on account of race or color; and
when that is done one great object of the Freedmen’s
Bureau will have been accomplished.” (Id. at 943.)

The first Freedmen’s Bureau Bill failed to become
law, although, on July 16, 1866, it was re-enacted with
minor changes over a second presidential veto. 14
Stat. 173. After the first veto was upheld, the Civil
Rights Bill was taken up, debated at length, passed
by both Houses and then vetoed. (Id. at 1679.) In
the course of the debate on the veto, Senator Davis ob-
jected to the bill, declaring, as he had declared with
respect to the Freedmen’s Bureau Bill, that it
obliterated discrimination between the races with
respect to the facilities of steamboats, railway cars,
and hotels.”™ The veto was overriden, without de-
bate in the House.

7 Sen. Davis said (id. at Appendix 183) :
“[T]his measure proscribes all discriminations against negroes
in favor of white persons that may be made anywhere in the
United States by any ‘ordinance, regulation, or custom,’ as well
88 by ‘law or statute.

[ ] * [ ] * »

“But there are civil rights, immunities, and privileges ‘which
ordinances, regulations, and customs’ confer upon white persons
everywhere in the United States, and withhold from negroes.
On ships and steamboats the most comfortable and handsomely
furnished cabins and state-rooms, the first tables, and other
privileges; in public hotels the most luxuriously appointed
parlors, chambers, and saloons, the most sumptuous tables, and
baths; in churches not only the most softly cushioned pews,
but the most eligible sections of the edifices; on railroads,
national, local, and street, not only seats, but whole cars, are
asirmed to white persons to the exclusion of negroes and
mulattoes. All these discriminations * * * are established by
ordinances, regulations, and customs. This bill propoees to
break down and sweep them all away, and to consummate
their destruction * * *.”
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4. The general public understanding of the Civil
Rights Act of 1866, which was the direct precursor of
the Fourteenth Amendment (see pp. 117-118 above),
seems to have been that it would open to Negroes pub-
lic conveyances and places of public accommodation
and amusement. The best survey is Flack, The Adop-
tion of the Fourteenth Amendment (1908), pp. 11-54.
Flack concludes (p. 45)—
There also seems to have been a general impres-
sion among the press that negroes would, by the
provisions of the bill, be admitted, on the same
terms and conditions as the white people, to
schools, theaters, hotels, churches, railway cars,
steamboats, ete.

He also cites (pp. 46—47) accounts of numerous inci-

dents showing a similar widespread belief among mem-

bers of the public.

5. The understanding is further reflected in the
equal public accommodations laws enacted during the
Reconstruction Period. Many of the Southern States
passed such laws between 1868 and 1873. Thus, as
early as April, 1868, the people of Louisiana ratified a
new constitution expressly providing that: ,

All persons shall enjoy equal rights and
privileges, upon any conveyance of a public
character; and-all places of business, or of
public resort, or for which a license is required
by either State, parish, or municipal authority,
shall he deemed places of a public character,
and shall be opened to the accommodation and

patronage of all persons, without distinetion or
discrimination on account of race or color. * * *
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And the constitutional ™ mandate was carried out by
implementing legislation in 1869, ** in 1870,*° and
again in 1873.*® South Carolina followed with a simi-
lar enactment in 1869.* In the ensuing years, equal
public accommodation laws were passed in Georgia
(1870), ** Arkansas (1873),™ Mississippi (1873), **
and Florida (1873).™

There can be no doubt that these measures were
enacted in response to the Fourteenth Amendment.
To be sure, they were the product of “reconstructed’’
legislatures, in which Negroes, for the first time, par-
ticipated. In some cases, perhaps, they were dictated
by federal authorities. At the least, they reflect a
contemporary view that freedom from discrimination
in public places of accommodation was part of the
promise of equal protection. This was the view of the
military authorities administering the Reconstruction
program,* presumably in accordance with the will of

™ La. Const. 1868, Art. 18.

™1a. Acts 1869, p. 37. See Hall v. De Cuir, 95 U.S. 485.

™ La. Acts 1870, p. 57.

®' La. Acts 1873, p. 156. In addition, the Louisiana legisla-
ture asked to adopt Sumner’s supplementary civil rights bill
(infra, p. 182), pending in 1872. Lae. Acts, 1872, p. 29.

214 S.C. Stat. 179. See, also, the statute of 1870 reprinted
in 2 Fleming, op. cit., pp. 285-288.

# Ga. Laws 1870, pp. 398, 427-428.

™ Ark. Laws 1873, pp. 15-19.

™ Miss. Laws 1873, p. 66.

™ Fla. Laws 1878, p. 25, ch. 1947.

™ See, e.g., G. O. No. 32, 24 Military District (applicable to
North Carolina and South Carolina), in 1 Fleming, op. cit.,
pp. 435, 437:

“8. In public conveyances on railroads, highways, streets, or
navigable waters no discrimination because of color or caste
shall be made, and the common rights of all citizens thereon
shall be recognized and protected. * * *”
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Congress. It was a view that apparently gained some
general acceptance in the South.** The most percep-
tive exposition was made by Justice Horatio Simrall
for the Supreme Court of Mississippi, in 1873, in
Donnell v. State, 48 Miss. 661. A Kentuckian by
birth, Justice Simrall was a law professor, plantation
owner and a Mississippi State Legislator before the
Civil War. He served for nine years on Mississippi’s
highest court, the last three as Chief Justice, and later
lectured at the University of Mississippi which
granted him an honorary doctorate.”® In upholding
the equal public accommodation law of Mississippi,
Justice Simrall, after noting that “The 13th, 14th and
15th amendments of the constitution of the United
States, are the logical results of the late civil war,
now more distinctly seen than immediately succeeding
its termination’’ (¢d. at 675), pointed out that “The
fundamental idea and principle pervading these
amendments, is an impartial equality of rights and
privileges, civil and political * * *’’ (id. at 677), and
he then sustained the Mississippi equal public accom-

#¢ We have already noticed that these equal accommodation
laws were not immediately repealed when Reconstruction ended.
See note 90, supra. Nor were they mere dead-letter, at least for
a time. See, e.g., Donnell v. State, 48 Miss. 661; Sauvinet v.
Walker, 27 La. Ann. 14, affirmed, 92 U.S. 90; Joseph v. Bid-
well, 28 La. Ann. 382. It is also worth noting that some re-
sponsible Southerners were arguing for freedom from racial
discrimination in places of public accommodation. See, e.g..
Cable, “The Freedman's Case in Equity™ (1884) and “The Silent
South” (1885), in Cable, The Negro Question (Turner ed.,
1958), pp. 56-82, 85-131.

#*V National Cyclopedia of American Biography (1907),
p- 456. See also, XXXVIII id., pp. 225-226; Rowland, Courts,

Judges and Lawyers of Mississippi 1798-1935 (1985), pp. 98-
99.
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modations law as applied to a theatre which sought to
segregate a Negro patron* Cf. Coger v. The North
West. Unton Packet Co., 37 Towa 145 (1873) (refusal
of a steamship company to serve Negro in main cabin
violated both State constitution and the Fourteenth
Amendment).

Nor were those in the “occupied’ States of the Con-
federacy alone in this understanding of the Fourteenth
Amendment. Other States, subject to no federal
intervention, were responding in similar vein to the
command of the Amendment. Massachusetts had
already enacted an equal accommodation law in 1865.**
New York did so in 1873, Kansas in 1874, and
fifteen other States were to follow their lead before
the turn of the century.™

6. Granting that the membership of both Houses
of Congress had undergone some changes and that
opinions expressed after the event must be read with
caution, the presence of Senators and Representa-
tives who had been prominent on the Committee of
Fifteen on Reconstruction and in the consideration
of the Fourteenth Amendment gives both the debate
upon, and the enactment of, the Civil Rights Act

* The argument of the Attorney General of Mississippi is
even more explicit in relating the public accommodations law
to the Thirteenth and Fourteenth Amendments; he argued that
without such a statute there would be a plausible pretext for
interference by the federal government to enforce by appro-
priate legislation the equal protection of the laws. 48 Miss. at
664-673.

*: Mags. Acts 1865, p. 650.

** N.Y. Laws 1873, p. 308.

“*Kan. Laws 1874, p. 82.

M4 See n. 19, supra.
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of 1875 significance as an exposition of the original
understanding. Both confirm the view that the Four-
teenth Amendment was expected to bring equality
in places of public accommodation and amusement,
and to authorize Congress to enact appropriate legisla-
tion when a State denied this form of equal protection
of the laws.

The Civil Rights Act of 1875 originated with a bill
introduced by Senator Sumner on December 20, 1871,
to amend the Civil Rights Act of 1866. The bill in
its original form provided that all persons, without
distinction of race or color, should be entitled to “equal
and impartial’’ enjoyment of any accommodation,
advantage, facility, or privilege furnished by inns,
public conveyances, theaters, or other places of public
amusement, public schools, churches and cemeteries.*
In explaining his bill, Sumner declared :

The new made citizen is called to travel for
business, for health, or for pleasure, but here
his trials begin. The doors of the public hotel,
which from the earliest days of our jurispru-
dence have always opened hospitably to the
stranger, close against him, and the public con-
veyances, which the common law declares
equally free to all alike, have no such freedom
for him. He longs, perhaps, for respite and
relaxation at some place of public amusement,
duly licensed by law, and here also the same
adverse discrimination is made.™®

34 Cong. Globe, 42d Cong., 2d Sess., p. 244, N
3 Cong. Globe, 42d Cong., 2d Sess., p. 381.
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After quoting Holingshed, Story, Kent and Par-
sons on the common law duties of innkeepers and
common carriers to treat all alike, Sumner continued:

As the inn cannot close its doors, or the pub-
lic conveyance refuse a seat to any paying trav-
eler, decent in condition, 8o it must be with the
theatre and other places of public amusement.
Here are institutions whose peculiar object is
the ‘‘pursuit of happiness,” which has been
placed among the equal rights of all.**

Sumner’s bill, which had been adversely reported
in 1870 and 1871, was introduced on December 20,
1871, and attached as an amendment tc the Amnesty
Bill. The Amnesty Bill, as amended, failed to secure
the requisite two-thirds vote, but there were thirty-
three affirmative to nineteen negative votes, which
seemingly indicates that a great majority thought that
the amendment was constitutional. Among the ma-
jority were fifteen Senators who had participated in
the consideration of the Fourteenth Amendment.*

Senator Sumner’s bill was not considered in the
House at that Congress. A resolution was offered de-
claring that it would be contrary to the Constitution

e 1d. at 382-383. See also 2 Cong. Rec. 11 (“Our colored
fellow-citizens must be admitted to complete equality before the
law. In other words, everywhere, in everything regulated by
law, they must be equal with all their fellow-citizens. There is
the simple principle on which this bill stands.”) [Emphasis
sdded.] See, also, Cong. Globe, 42d Cong., 2d Sess, p. 381
(“The precise rule is Equality before the Law; * * * that is,
that condition before the Law in which all are alike—being
entitled without any discrimination to the equal enjoyment of
all institutions, privileges, advantages and conveniences created
or regulated by law * * *.”) [Emphasis added.]

" Flack, The Adoption of the Fourteenth Amendment
(1908), 259-260. :
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for Congress to force mixed schools upon States or to
pass any law interfering with churches, public car-
riers, or innkeepers, such subjects of legislation be-
longing exclusively to the States. The resolution was
defeated by a vote of eighty-four to sixty-one. Among
those voting against the resolution—and thus to sus-
tain the power of Congress—were Representatives
Bingham, Dawes, Garfield, Hoar and Poland, all active
in Congress’ submission of the Fourteenth Amend-
ment to the States.**

In the Forty-third Congress Representatives Butler
of Massachusetts, Chairman of the House Judiciary
Committee, reported a bill which was in all material
respects the same as Sumner’s bill, and which ulti-
mately (after the provisions with respect to schools,
churches, and cemeteries were eliminated in commit-
tee) was enacted as the Civil Rights Acet of March 1,
1875. Butler, like Sumner, declared that the purpose
of the bill was to secure equality in public establish-
ments licensed by law:**

The bill gives to no man any rights which he
has not by law now, unless some hostile State
statute has been enacted against him. He has
no right by this bill except what every member
on this floor and every man in this District
has and every man in New England has, and
every man in England has by the common law
and the civil law of the country. Let us examine
it for a moment. Every man has a right to

*¢ Cong. Globe, 42d Cong., 2d Sess., 1582.
32 Cong. Rec., 43d Cong., 1st Sess., 340. See, also, 3 Cong.
Rec., 43d Cong., 2d Sess., 1005, 10086,
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go into a public inn. Every man has a right
to go into any place of public amusement or
entertainment for which a license by legal au-
thority s required. [Emphasis added.)
During the same session, Senator Sumner again
presented his bill. It was reported to the Senate on
April 29, 1874, by Senator Frelinghuysen, who argued
that Congress had power to pass the bill under its
power to implement the equal protection clause: ™

Inns, places of amusement, and public con-
veyances are established and maintained by
private enterprise and capital, but bear that
intimate relation to the public, appealing to
and depending upon its patronage for support,
that the law has for many centuries measura-
bly regulated them, leaving at the same time a
wide discretion as to their administration in
their proprietors. This body of law and this
discretion are not disturbed by this bill, ex-
cept when the one or the other discriminates
on account of race, color, or previous servitude.

In addition to Senator Frelinghuysen, Senators
Morton,* Edmunds,** and Boutwell,”™ who had been
a8 member of the Reconstruetion Committee, all ex-

#0 2 Cong. Rec., 43d Cong., 1st Sess., 3452.

®1 Senator Morton said (id. at Appendix 361) :

4s * % the very highest franchise that belongs to any
citizen of the United States as such is the right to go into
any State and there to have the equal enjoyment of every
public institution, whether it be the court, whether it be the
school, or whether it be the public conveyance, or whether
it be any other public institution, for pleasure, business, or
enjoyment, created or regulated by law.”

1 /d. at 4171,

s Jd. at 4116.
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pressed the opinion that the rights enumerated in
the Sumner Bill were secured by the Fourteenth
Amendment. The Sumner Bill passed the Senate on
May 23, 1874, by a vote of 29 to 16.** There were
nine Senators supporting the bill who had taken part
in the enactment of the Fourteenth Amendment.
Only two Senators who voted for the Amendment
were opposed.™

The House, however, took up the Butler bill, which
was almost identical with the Sumner bill. It passed
the House on February 4, 1875, the Senate on Feb-
ruary 27, 1875,"" and became law on March 1, 1875.**

The Civil Rights Act of 1875 manifestly went be-
yond the power of Congress under the Fourteenth
Amendment insofar as it attempted to create a di-
rect federal right to equal service in places of public
accommodation without a finding that a State had
denied equal protection of its laws. Ctvil Rights
Cases, 109 U.S. 3. Curiously, the bill’s sponsors ap-
pear to have been proceeding upon the theory that
the legislation was necessitated by the failure of some
States to secure that equality (see p. 133 above),
yet they failed to recite the justification in the bill
and the Solicitor General did not urge it in his argu-
ment. The Court then assumed both that the right to
nondiscriminatory treatment in places of public ac-
commodation was secured by the Fourteenth Amend-

e Jd. at 4176.

™ Flack, Adoption of the Fourteenth Ameﬂdment (1908),
270, 271.

»4 3 Cong. Rec., 43d Cong., 2d Sess., 1011,

» Id. at 1870.

s /d. at 2013,
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ment and, also, that the right was in fact protected
by the States. The decision rests upon those assump-
tions. 109 U.S. at 19, 21, 24. See also pp. 73-77
above.

Taking together all the evidence under the forego-
ing heads, it is an inescapable inference that Con-
gress, in recommending the Fourteenth Amendment,
expected to remove the disabilities barring Negroes
from the public conveyances and places of public ac-
commodation with which they were familiar, and thus
to assure Negroes an equal right to enjoy these as-
pects of the public life of the community. The dis-
ability, then, as now, was plainly of caste. Removing
it was within the broad purposes of the Amendments.

While the thrust of history points towards the con-
clusion that the Amendments were intended to secure
Negroes equal treatment in places of public accommo-
dation, in two respects events outstripped the
framers’ foresight. First, a whole new class of estab-
lishments grew up, notably the lunch counters, soda
fountains, restaurants and numerous places of amuse-
ment now so familiar in the public life of the com-
munity. Second, the law of many jurisdictions, in-
stead of extending to these new public enterprises the
traditional duty of those engaged in public callings,
retrenched and gave no person a legal right to enjoy
their facilities.*”

The first development hardly affects the case. It is
a constitution we are interpreting, and the framers

™ But see the remarks of Representative Lawrence upon the
Civil Rights Act of 1888 for implied general recognition of a
State’s power to enlarge or contract the civil rights of all citi-
zens. Cong. Globe, 39th Cong., 1st Sees., 1832.
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of the Amendments appear to have been well aware
that they were writing a constitution. See Bickel, The
Original Understanding and the Segregation Decision,
69 Harv. L. Rev. 1, 59-64 (1955). Today's widely
known places of public accommodation have some
characteristics of the inn and common carrier, and
some of the streets and public squares. Both were
within the conception of the framers. If the prolifer-
ation of commerecial establishments has made men less
dependent than formerly upon the proprietor who
pursues a public calling, the easier access to the
premises and the increasingly casual nature of the
contacts in the new places of public accommodation
now make exclusion even more plainly a mark of
caste. In the circumstances of our times eviction
from a lunch counter, public restaurant or amuse-
ment park is scarcely different from the earlier inhi-
bitions against coming and going upon the street or
in the public square. Any personal contacts are more
casual and evanescent than the relationships between
travelers in the carriers and inns of the mid-nine-
teenth century.

The second development raises a serious difficulty.
The expectation, as we have said, was that Negroes
would be secured a right to equal treatment in places
of public accommodation under State law by virtue
of the constitutional compulsion to extend to them the
same familiar legal right possessed by other members
of the public. Withholding the legal right from
everyone cut part of the ground from under the
expectations and thus raises a question whether the
dominant intent was to secure equality in places of



138

public accommodation as segments of public life
closely regulated by law, or was to provide such
equality only to the extent of applying the same legal
doctrines to members of both races without regard
to the resulting discrimination in fact.

The answer would be easier if the question did
not involve one of the critical issues in the evolution
of the Fourteenth Amendment. The dominant pur-
pose of its sponsors was to eradicate the caste system.
Dealing with constitutional rights, they must have
been concerned with substance, not form; and plainly
racial discrimination in places of public accommoda-
tion was a substantial mark of caste. Yet across the
forward thrust of the dominant purpose cut two
arguments which had considerable influence upon the
Senators and Representatives who held the balance
of power. One argument was that the civil rights
bills asserted, and the proposed constitutional amend-
ments would give Congress, excessive power to legis-
late directly concerning rights and duties which had
been, and ought to be, the domain of the States (Cong.
Globe, 39th Cong., 1st Sess., pp. 113, 363, 499, 598,
623, 628, 936, 1268, 1270-1271, 2940; App. p. 158).
The other was that the radicals’ excessive zeal was
leading them to impose equality upon the whole com-
munity, not only in civil rights but also in social and
political rights (id. at 343, 477, 541, 606, 1122, 1157).
In this context there was criticism of the vagueness
of the measures (id. at 41, 96, 342, 1157, 1270-1271)
and possibly some tendency to exaggerate their scope
(+d. at 601-602; App. p. 70).

527



139

At one time the latter objection seems to have car-
ried weight with the moderates and to bave influenced
Representative Bingham, who was the principal au-
thor of Section 1 of the Fourteenth Amendment.*™
Before the Civil Rights Act of 1866 could be enacted,
general language forbidding ‘‘discrimination in eivil
rights or immunities’’ was eliminated so that the Act
conferred equality in respect of specific rights plus
“full and equal benefit of all laws and proceedings for
the security of person and property.” ™

Whether this criticism also influenced the draft-
ing of the Fourteenth Amendment seems questionable,
but the effect of the argument against superseding
State laws is plain. Representative Bingham’s orig-
inal equal rights amendment as reported by the Joint
Committee on Reconstruction on February 26, 1866
read:

The Congress shall have power to make all
laws which shall be necessary and proper to
secure to the citizens of each State all privileges
and immunities of citizens in the several States
(Art. 4, sec. 2); and to all persons in the
several States equal protection in the rights of
life, liberty, and property (5th amendment).™

Had that language been adopted, Congress would have
had unquestionable power to secure “equal protection
" Bickel, The Original Understanding and the Segregation
Decision, 69 Harv. L. Rev. 1, 22-24 (1955).

#: See n. 218, supra.

» Journal of the Joint Committee on Reconstruction, S.

Doc. No. 711, 63d Cong., 3d Sess, p. 17, hereafter cited a8
“Committee Journsl.”
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in the rights of life, liberty and property,’”’ without
regard to State law. Within the area of “the rights
of life, liberty and property” there would have been
no room for arguing a technical equality of no-right;
substantial equality, as Congress judged it, would
have become the test.

The Bingham equal rights amendment was aban-
doned in the face of overwhelming opposition to
giving Congress direct power to legislate regardless
of the States, but its core was carried forward into
the first and fifth sections of the Fourteenth Amend-
ment with important modifications:

Sectton 1. * * * No State shall make or en-
force any law which shall abridge the privileges
or immunities of citizens of the United States;
nor shall any State deprive any person of life,
liberty, or property, without due process of
law; nor deny to any person within its juris-
diction the equal protection of the laws.

L 2 * * * *

Sectson 5. The Congress shall have power
to enforce, by appropriate legislation, the pro-
visions of this article.

The revision makes it plain that Congress may
legislate to secure equal protection only when there
has been a denial of equal protection by a State.

It is more difficult to sense where the balance was
struck upon the question of the scope of the promised
equality. Professor Bickel, whose reading of the
history is more restrained than that of many current
commentators, concludes that ‘‘the new phrase, while
it did not necessarily, and certainly not expressly,
carry greater coverage than the old, was neverthe-
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less roomier, more receptive to ‘latitudinarian’ con-
struction’’ (Bickel, op. cit., 61), but he also empha-
sizes the phrase ‘“of the laws” (id. at 45). Quite
possibly the upshot was that the framers, by granting
exact equality in the formal rules of law and nothing
more, sidestepped the problem of defining “civil
rights”’ except as it might enter into the interpreta-
tion of the privileges and immunities clause.*® Cer-
tainly the proponents of the amendment emphasized
the idea of equal laws. This was the explanation
given by Thaddeus Stevens, who introduced the reso-
lution in the House (Cong. Globe, 39th Cong., 1st
Sess., p. 2459) :
This amendment * * * allows Congress to cor-
rect the unjust legislation of the States, inso-
far that the law which operates upon one man
shall operate equally upon all. Whatever law
punishes a white man for a crime shall punish
the black man precisely in the same way. * * *
Whatever law protects the white man shall
afford ‘‘equal” protection to the black man.
Whatever means of redress is afforded to one
shall he afforded to all. Whatever law allows
the white man to testify in court shall allow
the man of color to do the same.

Senator Howard, opening the debate in the Senate,
explained that the equal protection clause (¢d. at
2765) «

abolishes all class legislation in the States and
does away with the injustice of subjecting one

*® A thorough historical investigation of the intent of the
framers with respect to equality of treatment in places of pub-
lic accommodation would have to go behind the Slaughter-House
Cases, 16 Wall. 36, to consider whether this was not originally
conceived to be one of the privileges and immunities of citizens.
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caste of persons to a code not applicable to
another. It prohibits the hanging of a black
man for a crime for which the white man is
not to be hanged. It protects the black man
in his fundamental rights as a citizen with the
same shield which it throws over the white
man.

Yet the guarantee of equal protection suggests more
than a guarantee of equal legal formulas. It was
read later to mean equality “in everything regulated
by law” and “the equal enjoyment of all institutions,
privileges, advantages and conveniences created or reg-
ulated by law.”** At that time the area thus de-
scribed was well defined; it was roughly coextensive
with the public life of the community. Nor was some
vagueness objectionable. The amendment was pri-
marily intended to lay a foundation for future con-
gressional action; then, as now, men were willing to
resolve differences by leaving the final incidence of
imprecise words to be unfolded by the future. There
is ample evidence that the framers intended to give
Congress power to act when the States failed to give
equal protection in the actual administration of the
laws,™ and so well informed a man as Justice Bradley
believed at one time that the obligation involved a
duty to enact protective legislation.™ Beyond doubt
the scope of the guarantee was limited, but there is
scant reason to suppose that it was limited to techni-

™2 Cong. Rec., 43d Cong., 18t Sess., p. 11; Cong. Globe, 42d
Cong., 2d Sess., p. 381.

= Cong. Giobe, 39th Cong., 1st Sees., pp. 2465, 2542.
*See p. 75, supra; see also Harris, The Quest for Eguality
(1960), p. 87.
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cal inequalities in the laws themselves and did not
extend to segments of public life that the laws custom-
arily regulated. The narrower reading, as applied to
today’s places of public accommodation, poses the
stark incongruity of a community-wide stigma of
racial inferiority, in a State-regulated area of public
life, flourishing in the face of the promise of the
Amendments.

We pursue the inquiry no further. There is no
need to determine in these cases whether a State's
failure to grant Negroes a right to equal treatment
in places of public accommodation involves a denial
of equal protection of the laws, and, if so, whether
Congress, in order to remedy a State’s default, may
provide the right by direct legislation. Wherever
the purposive and limiting forces that shaped the
Amendment reached equilibrium as applied to a situa-
tion in which the State has scrupulously refrained
from acting, the consensus surely was not one of re-
luctance to provide for the invalidation of the slight-
est affirmative State interference on the side of caste.
The very closeness of the balance with respect to
the duty to provide equality in all public vehicles or
places of public accommodation implies ready con-
demnation, at least in that area, of any product of
unequal legislation.

Here respondents have never been truly neutral
The community-wide fabric of segregation is filled
with threads of law and governmental policy woven
by the State through a warp of custom laid down by
historic prejudice. Discrimination in places of public
accommodation is an indivisible part of that fabric.
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It cannot be severed from the community-wide system
of segregation and examined in isolation even in areas
where State law never dealt with it directly. Past
involvement in the larger scheme forbids a present
posture of aloof indifference in places thrown open
by the proprietor to the public life of the community.
The States must at least take the trouble to notice
what they have done and what is the effect of their
current action. If the real consequence of a suit,
whether civil or eriminal, is to lend support to dis-
crimination against the Negro in places of public
accommodation—discrimination that the State has
helped to encourage—then the State must stay its
hand. Whether or not the State must act, it may not,
under such circumstances, keep its finger on the scale
in favor of the caste system.

That is the whole of our argument. That much,
we submit, is compelled by the legitimate expectation
of the framers of the Amendments in the light of
contemporary realities. It is unimportant that the
framers failed to foresee either the succession of
events or the precise forms of State involvement.
“® * * no human purpose possesses itself so com-
pletely in advance as to admit of final definition.
Life overflows its moulds and the will outstrips its
own universals. * * * It should be, and it may be,
the function of the profession to manifest such pur-
poses in their completeness if it can achieve the genu-
ine loyalty which comes not from obedience, but from
the according will, for interpretation is a mode of the
will and understanding is a choice.”” L. Hand, The
Speech of Justice, 29 Harv. L. Rev, 617, 620 (1916).
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After a century it is not too much to say that the
States must serupulously avoid continuing to support,
even indirectly, a stigma serving no function but to
preserve public distinctions of caste which the Amend-
ments promised to eliminate.

CONCLUBION

The judgments of conviction should be reversed.
Respectfully submitted.
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Solicitor General.
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Assistant Attorney General.
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PROCEEDINGS

MR. CHIEF JUSTICE WARREN: No. 12, Robert Bell, et al.,
petitioners, versus Maryland.

THE CLERK: Counsel are present.
MR. CHIEF JUSTICE WARREN: Mr. Greenberg?

ORAL ARGUMENT OF
JACK GREENBERG, ESQ.,
ON BEHALF OF PETITIONERS

MR. GREENBERG: May it please the Court:

This case is here on writ of certiorari to the Court of Appeals
of Maryland. Petitioners have been convicted of violating Article
27, Section 577 of the Public General Laws of Maryland, a tres-
pass statute which is the same statute that was read to you by Mr.
Rauh, and was the statute that was involved in the Glen Echo
case. They were indicted on a two-count indictment, which ap-
pears on page six of the record, stating that the petitioner:

. unlawfully did enter upon and cross
over the land, premises and private property
of a certain corporation in this State, to wit,
Hooper Food Company, Inc., a corporation,
after having been duly notified by Albert War-
fel, an agent, not to do so.

The second count of the indictment charges that they entered
this property, which was then and there posted against trespassers.

They were found guilty on count one, fined ten dollars and
costs, the fine being suspended. They were acquitted on count
two.

Petitioners claim that their conviction violates the equal pro-
tection clause of the Fourteenth Amendment in that the criminal
proceedings and judgment enforce racial segregation against them.
They also claim that the judgments below violate the due process
clause of the Fourteenth Amendment in that there was no evi-
dence to sustain the conviction under the indictment and statute
which have just been read, or, if it were to be held that there was
sufficient evidence, the indictment and the statute did not give
them fair notice required by the due process clause.



MR. JUSTICE BRENNAN: Was that question raised in the state
court?

MR. GREENBERG: It was raised, I believe, sufficiently to pre-
sent it here, particularly in terms of the free speech argument; and
I think the vagueness argument and the free speech argument are
really different ways of saying the same thing in a case such as
this.

MR. JUSTICE BRENNAN: Well, I understand the state supreme
court to say it was not raised in terms.

MR. GREENBERG: It was not raised in terms. But I think it was
raised sufficiently to be here, as in Wright against Georgia and
other cases where free speech and vagueness in a case such as this
are intimately linked.

MR. JUSTICE GOLDBERG: Does that mean you are adopting
the Solicitor General’s argument on vagueness? You go along with
it?

MR. GREENBERG: | go along with that. I think we argued it
first. 1 don’t want it to be said that we’re adopting it. It appears at
length in our certiorari petition and in our brief.

MR. JUSTICE STEWART: He’s adopting your argument?

MR. GREENBERG: Well, I would let him characterize it. But it
is an argument upon which we rely. However, we will not argue it
orally, because this is the only argument the Solicitor makes, and
I suppose this is the one he will be arguing orally.

The facts of the case are in many respects similar to the facts
of the other cases which have just been argued. June 17th, 1960, a
group of 15 to 18 Negro students, among whom were the petition-
ers, who number a dozen, entered the lobby of Hooper’s Restau-
rant in Baltimore. They were met by the hostess at the door—
rather, within the restaurant beyond the door—and she stated: “1
am sorry, but we haven’t integrated as yet.”’ The restaurant man-
ager, Mr. Warfel, whose name appears in the indictment, came up
at this point and began to talk to the petitioners. He testified that
he told them it was company policy, that ‘‘We haven’t integrated
the restaurant.’”” And then he said: *‘In the process of translating
the company policy, the group broke. They brushed by us and sat
at various tables in the restaurant. And after they were seated,
they proceeded to hedgehog'’, which is explained as them spread-
ing out and sitting at various other tables in the restaurant.

The owner of the corporation operating the restaurant ar-
rived and instructed Warfel to call the police. When the police
arrived, petitioners were seated at various tables, some upstairs,
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which was a restaurant, and downstairs, which was a cafeteria and
grill. Warfel read the Maryland Code to the petitioners; clerks and
waitresses took down their names; and then Mr. Hooper went 1o
the magistrate to obtain warrants.

There is no question that they were refused service and an
effort was made 1o eject them from the restaurant, solely on the
basis of their color. Hooper made it clear that he agreed with the
petitioners’ objective. He testified that: *‘I go on record that I fa-
vor what you people are trying to do.’’ He zalso said: “I told Mr,
Quarles,”’ who is one of the petitioners here, ‘‘that I thought per-
sonally that it was an insult to human dignity. 1 sympathize with
it, and also told them that my customers governed my policy.”

Petitioners’ equal protection argument in this case is present-
ed in three parts, and it’s essentially the same as petitioners have
made in the cases preceding this one; that is, that we submit that
the arrest and conviction here serve only to enforce the racially
discriminatory decision of the owner, and that consequently, un-
der Shelley against Kraemer, which was argued at length by Mr.
Rauh, and other cases holding similarly, the State has participated
to some significant extent in enforcing and encouraging racial seg-
regation, and that such state action is forbidden by the Fourteenth
Amendment. We wholly urge such an argument upon the Court.
But in view of the fact that it has been argued at length previous-
ly, we would prefer to concentrate in this oral argument upon oth-
er aspects of the question.

Petitioners submit also, as in the other cases, that the choice
of the proprietor was not an authentically private decision, but, as
is abundantly demonstrated by the record, was influenced by the
custom of the community. In fact, in this case it is more clear
than in any other, because Mr. Hooper says that: *‘1 wholly be-
lieve in what you are trying to do. I completely agree with you and
sympathize with you. But my choice is influenced by the commu-
nity.”’

This choice of the community in turn, we submit, was, to
some significant extent—and that is the term of Burton, ‘‘to a sig-
nificant degree’’, and we submit that in this case it is significant—
has been influenced by an historic pattern of Maryland laws which
had the purpose of sustaining a segregated society. I think it should
be recognized that at the time these convictions occurred Mary-
land had not, in the sense that has been suggested here, turned the
corner and started enacting public accommodations legislation
and so forth. At this time Maryland was a State without laws of
that sort. And we say that, under such circumstances, at the very
least, state action should be held to have a role in state custom,
unless something to the contrary, something contrary t0 commog




experience, is shown. We say that it is beyond belief that a State
such as Maryland, although its policy is now in the process of
change, has not helped to create and shape the existing statewide
segregation custom, when for many years it has had a statutory
policy of requiring racial segregation in many institutions of pub-
lic life.

This is not to charge the present regime in the State with
wrongdoing, but rather, simply to recognize that state responsibi-
lities or customs, having once attached, continue to play a role in
what occurs in life. And to this extent, we submit, the State con-
tinues, or at least at the time of this conviction certainly did con-
tinue, to be involved to a significant degree in the manifestation
of the custom which it helped to create, shape, and perpetuate.

It may be that a simple analogy would be instructive or des-
criptive. It’s as if one has poisoned a well and then later repented
and sought to cleanse it. Nevertheless, some of the residue of poi-
son remains and members of the public drink it. All we’re saying
is that the man who poisoned the well is, to some significant de-
gree, involved in the illness that has befallen those who drank the
water, even though he has repented and made efforts to undo
what he did.

MR. JUSTICE STEWART: 1 suppose this is a silly question. It's
already been made in the previous case, and that is, whether cus-
toms produce laws or laws produce customs.

MR. GREENBERG: I think both occur, obviously. Customs pro-
duce laws and laws produce customs. But to the extent that laws
produce or shape customs, the State is significantly involved in
them. :

MR. JUSTICE STEWART: Generally speaking, laws reflect the
mores of the community, don’t they, rather than create them?

MR. GREENBERG: Well, I think sometimes they do. Sometimes
they represent either the enlightened or unenlightened views of the
community leaders, who are either ahead or behind the commu-
nity. I think it depends on the law and the situation. Sometimes
one, sometimes the other. But [ think it is beyond doubt that,
once the law is on the books, it then plays a role in influencing
and educating and encouraging and shaping.

MR. JUSTICE STEWART: There’s no law of any kind here di-
rectly affecting this restaurant, was there?

MR. GREENBERG: Not in the segregation sense, no.

MR. JUSTICE STEWART: That's what I mean. The laws you
have collected in footnotes on page 31 and 32 are what you've
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been able to find, I suppose?
MR. GREENBERG: That’s correct.

MR. JUSTICE STEWART: And now, as I understand it, Mary-
jand has a law looking the other way, requiring nondiscrimina-
tion?

MR. GREENBERG: Covering some of the counties. And Balti-
more has an ordinance. This happened since these convictions.

In addition to the custom argument already argued, petition-
ers urge upon the Court other fundamental considerations; and
that is that in this case, as in the other cases at bar, the State has
upheld the claim of the proprietor, in this case called a property
right, against the claim of the petitioners for equal treatment. The
criminal court of the City of Baltimore has held, as a matter of
Maryland law, in the absence of appropriate legislation forbidding
racial discrimination, the operators of privately-owned restau-
rants, even though generally open to the public, may discriminate
against persons of another color or race, however unfair or unjust
such policy may be deemed to be. And the Maryland Court of
Appeals has held, in the context of the racial issue in this case,
that private citizens retain the right to choose their guests or cus-
tomers; and furthermore, that this then may be enforced by the
criminal law of the State. And we submit that this is not the neu-
tral declaration of a common law that always was and eminated
from nowhere, but rather the expression of a ranking of values on
behalf of the State, which, in the terms of Erie, quoted in our
brief:

There is no transcendental body of law out-
side of any particular State that is obligatory
within it, unless and until changed by statute.

And Justice Holmes a number of times has written to the same
effect, as quoted in Erie and in our brief.

But the law of property in a State and its ranking of property
claims as against others is, we submit, subject to the requirements
of the Fourteenth Amendment. It was held in Marsh against Ala-
bama and Shelley against Kraemer that property rights must be
created and enforced subject to the Fourteenth Amendment. We
submit that the values of the Fourteenth Amendment, by the na-
ture of their constitutional position, are dominant. The State de-
nies equal protection of the laws when it ranks above these values
the claim of a proprietor open to the public and licensed by the
State for the purpose of being open to the public, the right to ex-
clude some persons from his establishment solely on the grounds
of race.



MR. JUSTICE GOLDBERG: What would your ranking be in the
case of a house?

MR. GREENBERG: Well, I would say that the Fourteenth
Amendment, Mapp against Ohio, Mr. Justice Harlan’s opinion in
Poe against Ullman, and other cases, indicate that there is a con-
stitutional right of privacy, which, in the case of a private home, 1
would submit, would be dominant against something of this sort.
1 think a public place can make no such claim. And in fact, it’s so
thoroughly regulated that it’s not the same sort of situation.

MR. JUSTICE GOLDBERG: What about a private club?

MR. GREENBERG: Well, I think if it were a genuinely private
club, yes, it would partake of the privacy protection. If it were a
sham, a place open to the public under the name of a club—and
there have been cases under public accommodations statutes to
this effect; when it’s been found to be a club, it's been held to
have the right to make choices of this sort, no matter how repre-
hensible, and when it’s been found to be a case going under the
name of a club just to be able to discriminate, state commissions
have said you can’t do that. And 1 think it would be the same
kind of result.

MR. JUSTICE GOLDBERG: What about a buying cooperative?

MR. GREENBERG: A buying cooperative? Well, I would think,
again—!| am not too familiar with the operation of that type of an
operation. I just wouldn't know. I think it would depend upon
how genuinely public or private it was. 1 just don’t know. I once
belonged to a cooperative grocery store, and as far as I could tell
it was like any other grocery store, and 1 don’t think that it should
be permitted to discriminate. On the other hand, if there were
some element of privacy in it, it might be different.

Church cases, as discussed earlier this morning, would in-
volve First Amendment rights of religion. And again, I don’t feel
that it’s necessary to argue how something like that would come
out at a time like this. I think that the values to—the considera-
tions to be taken into account are fairly clear.

It is the position of petitioners that, to the extent that this
ranking is in the form of an abdication of state power or & refusal
to act to protect the Negro citizen in his claim to equal service,
that the State has as much responsibility as if it has affirmatively
sanctioned the exclusion in terms of positive legislation. State in-
action in various circumstances has been held to deny equal pro-
tection of the laws. In Burron the failure of the State 10 insist
upon a nondiscrimination ciause in the lease played a role in the
decision and was so characterized. Terry against Adams, of course,
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was a case in which in most views the State did nothing and there-
by state action in the constitutional sense appeared. Various cases
in the courts of appeals, Catlette and the Lynch case are cited in
our briefs.

Indeed, in the Civil Rights Cases themselves, this Court as-
sumed that the states were living up to their responsibilities, tak-
ing the affirmative action necessary to protect the Negro citizens,
and only in view of this was the judgment of the Court rendered
as it was.

The form that the state protection would have to take is not
in issue at this point. The only thing petitioners submit is that a
Sortiori certainly a criminal conviction cannot be imposed under
these circumstances.

The principal argument made against this type of position is
tha: the logic leads too far, that there is no state responsibility
here because it would lead to an absurd result in the case of a club
or a church or a home. I notice everybody gives the case in terms
of a little boy asking for cigarettes or somebody being thrown out
of a home or somebody being thrown out of a church; whereas
the case we have here is the case of a place fully open to the pub-
lic, fully subject to regulation. Indeed, due process of law is not
taken away from such a property owner when a State requires him
to serve Negroes. I would submit due process of taw would be
taken away from a homeowner if he were required to have a guest
in his home no matter what the race. And we submit that these
reductio ad absurdum arguments are self-defeating, because by
being so far removed from the type of case that we have at hand
here, they indicate that the type of case that we have at hand is
one surely within the protections of the Fourteenth Amendment.

MR. JUSTICE GOLDBERG: Mr. Greenberg, you would not
change your argument if the proprietor wasn’t going to serve in
any department?

MR. GREENBERG: No, | would not. In fact, that's my case. |
have a case involving not a lunch counter, but a restaurant. That's
correct, yes.

MR. JUSTICE GOLDBERG: So your argument would be that
any area, regardless of the problem, regardless of the department,
the public must be included?

MR. GREENBERG: Yes, 1 would say the State has an affirmative
responsibility to protect. And the form that would take involves
other questions. But certainly, a fortiori, we can’t have an arrest
and a conviction. We would submit that, for these reasons, the
conviction in this case should be reversed.



ORAL ARGUMENT OF
LORING E. HAWES, ESQ.,
ON BEHALF OF RESPONDENT

MR. HAWES: Mr. Chief Justice, may it please the Court:

The facts in this case are certainly different, we believe, from
the other cases presented here, particularly on the application of
the trespass statute, for here there was a warning given. The peti-
tioners have perhaps glossed over the matter of giving the warn-
ing. But it's perfectly clear from the testimony of the leader of the
group, Quarles, in the record, that they were not permitted to seat
themselves in the restaurant due to the statement of the hostess
that they had not integrated yet. And the trial court took this into
consideration. If you will note the opinion of Judge Bymnes in the
court below, where he noted that they were refused seats in this
restaurant.

The physical layout of the restaurant is perhaps important to
the Court’s decision here, in that there was a lobby. The petition-
ers entered the restaurant through a revolving door and came into
a room known, or referred to in the record, as the ‘‘lobby’’. At
the end of the lobby, opposite the door, there were steps. At the
top of these steps the hostess was stationed; and it is the common
practice in this restaurant for the hostess to seat all customers
coming into the dining area. There is a fence separating the dining
room and the lobby in this restaurant.

Now, the Maryland trespass statute not only prohibits entry,
but it prohibits crossing over. These petitioners crossed over a
portion of the premises, of the restaurant premises, after being
warned not to do so. Not only did they enter the dining area and
go downstairs after the warning; they crossed over a portion of
Ll;e premises. This is precisely what the Maryland statute prohi-

its.

There is another element in this case which is of significance,
we believe, and that is that the police refused to arrest the peti-
tioners. The police were called by the owner some time after the
petitioners had entered the restaurant, and after the owner and the
manager of the restaurant had at length conversed with the leader
of the group to try to persuade them to leave peaceably. He ex-
plained his policy to them. He stated that he was segregating, re-
fusing service, simply because his customers did not want to eat
with Negroes. That is the only reason he gave.

The police were called by the owner after he could not per-
suade these persons to leave; and when the police arrived they re-
fused to even read the trespass statute. This was done by the res-
taurant manager himself. The police took no part whatsoever in
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the goings on in the restaurant itself. The owner had to go all the
way down to the police station to swear out warrants. He went
down to the police station and the magistrate apparently called, or
was called—it's not clear from the record which—by the petition-
ers, and they made arrangements to voluntarily come down to the
court the following Monday on their own recognizance. There was
no custody taken. There was no arrest.

The State in this situation is certainly a neutral party. Now,
we feel that, under the facts and circumstances of this case, that
this Court is faced with a square decision on whether a State crim-
inal trespass conviction of Negroes protesting racial segregation
policy in a private restaurant, in a private building, constitutes
state action proscribed by the equal protection clause of the Four-
teenth Amendment, where neither local laws nor customs require
segregation.

Now, the mere recitation of this statute does not, in our view,
constitute any state custom on the part of the State of Maryland.
As far back as 1960, Chief Judge Thompson of the United States
District Court for the District of Maryland, in a case in which cus-
tom was a factual matter before the court, decided, in Slack ver-
sus Atlantic White Tower System, that as far back as 1957 there
was no custom of segregation in Maryiand.

Furthermore, there is no evidence before the Court in support
of the petitioners’ contention that there was such a custom. On
the other hand, the petitioners’ ieader admitted that on a previous
occasion or on several previous occasions, in the same general
area, in the same community, they had sat and had been served in
restaurants. This is certainly a very damaging admission on the
part of the chief witness for the defendants—the petitioners, that
is—in this case. If they had been served in other restaurants in the
community, certainly this negates any community custom of seg-
regation. There is no other evidence to the contrary, either.

The owner in this case would not be penalized in any way be-
cause he admitted Negroes. There would be no state action that
could be taken to force him to admit Negroes. He had no contract
with any other restaurant owners. There was no state law; there
was no state policy; there was no state action in any respect that
could compel the restaurant owner here to segregate his facility.

On the question of licensing, in Maryland there is no differ-
ence between the licensing of a club in which persons are excluded
and a restaurant, except where the facility, no matter what it may
be, is operated without profit to the operators. This is the only
distinction made in the licensing statute, which is Section 8(a) of
Article 56, the Maryland Code. The health statute, which involves
the regulation by the State on the grounds of sanitation, etcetera,



applies to all facilities, whether they be country clubs, private eat-
ing clubs, whatever they may be.

MR. JUSTICE STEWART: I suppose all statutes apply to private
homes as well—] am sorry. 1 should say, I suppose the health stat-
utes apply to private homes as well, do they not, in Maryland?

MR. HAWES: Yes. In that case there was a rat infestation in the
home; and this Court ruled that, where there was evidence outside
the home that there was such a rat infestation, that a health in-
spector couid enter the house.

Now, the Maryland statute certainly isn't directed at sit-in
demonstrations or segregated facilities or any of this sort of thing.
As a matter of fact, there’s a prior case in the Maryland Court of
Appeals in which the statute was tried to be applied. It was over-
ruled by the court. In Krause against Maryland the court stated
that the statute at least would have been applicable if notice had
been given in a case where there was a repossession of an automo-
bile on a man's property. The only question involved there was
whether there was notice given; and the court there found there
was no such notice, the owner wasn’t there at the time, and that
the people who went on the property, the only forewarning they
bad was that he had a lien on the car.

All trespassers, regardless of their race, color, sex, color hair
or whatever manner, whatever characteristics they have that the
owner of private property in Maryland wishes to call into play to
forbid their entry, are equally guilty under the Maryland trespass
statute. The woman wants to go into a stag bar and the owner
doesn’t wish to let her enter; I don’t think that she could call upon
the Fourteenth Amendment in this situation.

The Fourteenth Amendment says nothing about race or col-
or. It merely says the State shall not deny equal protection. In
fact, this Court in Brown versus Board of Education said that,
after an exhaustive study of the debates in Congress and other
materials available, that at the time the Fourteenth Amendment
was passed, the time that the civil rights bills were enacted, that
this Court could not determine with any certainty what the Four-
teenth Amendment was aiming at. That was stated in a unani-
mous opinion of this Court in Brown versus Board of Education.
So I think that the remarks of Mr. Justice Goldberg in this regard,
that the Fourteenth Amendment and the Thirteenth Amendment
must be read together, is not quite the meaning which was given
to the Fourteenth Amendment on that occasion.

MR. JUSTICE GOLDBERG: You're not contending that the
Thirteenth and Fourteenth and Fifteenth Amendments don’t have
to do with Negro rights?
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MR. HAWES: No, they certainly had something to do with Negro
rights. But that is not the only thing that they had to deal with.

MR. JUSTICE GOLDBERG: The drift of your argument for the
moment is that you are trying to play down the significance of
these Amendments to be considered on the status of the Negro.

MR. HAWES: I'm not saying that they’re not applicable. In fact,
it’s perfectly clear that they’re applicable to the Negro situation.
But the example that was cited by Mr. Justice Goldberg, 1 believe,
was the Civil Rights Cases, and I believe that the discussion there,
as in the Slaughterhouse Cases, was on the privileges and immuni-
ties.

MR. JUSTICE GOLDBERG: But it’s not restricted to it.

MR. HAWES: It's not restricted to it. In fact, the Fifteenth
Amendment, again, in your Terry and Smith versus Allwright,
does state that the right to vote shall not be denied on the grounds
of race or color, and that’s clearly such a case. The Fourteenth
Amendment includes the whole bundle. This Court has used it to
enforce the rights of the First Amendment, the Fifth Amendment,
and other Amendments to the Constitution. It's not simply a pro-
tection due to—the expression that’s been used in some of the
cases—*‘the badge of slavery.”” The Amendment just hasn’t been
determined to be that in all the cases.

Now, it can hardly be said here, then, that the State com-
pelled or coerced or commanded the discrimination. The State
here had no connection whatsoever with the decision of this owner
to segregate his particular restaurant. Nor were rights that are
constitutionally protected denied to the petitioners. Now, in the
Civil Rights Cases it was made clear that there must be an abroga-
tion or denial of rights for which the State alone could be held
responsible. This was the fundamental wrong that was intended 1o
be remedied.

The distinction that can be applied to Shelley versus Kraemer
here, I think, should be looked at in the light of some other situa-
tions, for instance, where there is a will in which there is a testi-
mentary clause which prohibits a share of the estate to go to “‘one
of my sons who marries out of the Hebrew faith'’. Such was the
case in Gordon versus Gordon, which came up to this Court after
Massachusetts had stated that such a discriminatory clause in the
will, which was given effect by the courts of Massachusetts, was
perfectly valid. This Court denied certiorari in that case.

And in other situations—the Girard Trustees case which came
up to this Court from the courts of Pennsylvania. In that case it
was held that there was no prohibited state action whea the provi-
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sions in the testamentary instrument, there the will of Girard, set
up a trust to be exercised in the first instance, when the case came
up before this Court, by the City of Philadelphia. Thrown out on
those grounds, the court in Pennsylvania then appointed individu-
al trustees which continued the discriminatory policy of Girard
College, which was set up under the trust. When the case again
came before this Court on certiorari, the Court denied certiorari.
Now, it’s hard to look at those cases—it’s hard to justify the re-
sults in those cases with the result sought by the petitioners here
on the grounds of state action.

Another case is the Black versus Cutter Lab, in which there
was a discriminatory provision in the collective bargaining agree-
ment, which actually was decided in this Court not to be a ground
of state action. There are other examples that perhaps could be
raised.

Now, several cases have been mentioned to this Court today
which I think deserve a little comment. And one is Marsh versus
Alabama, comparing that with Terry, for instance, to find that
some positive action on the part of the State is called for. First, it
should be borne in mind that these cases involve rights that were
reserved by other Amendments in the Constitution. In the Terry
case it was the Fifteenth Amendment, which certainly has a defi-
nite connection with the racial issue, due to the words of the
Amendment itself, and perhaps calls for a stronger state action.
The other involves the First Amendment. And here we don’t have
any such thing. Here the parties that came onto the property and
were refused service didn’t have any rights to be there. Now, the
mere denial of rights by the failure to give them redress certainly
shouldn’t amount to state action. I don’t think the Court has ever
gone that far.

MR. CHIEF JUSTICE WARREN: Don’t they have the right to
80 on the property until they’re told to get off?

MR. HAWES: Well, that’s a question—yes, I believe that’s so.
They were inside the door.

MR. CHIEF JUSTICE WARREN: And what did they say?
MR. HAWES: What did who say?

MR. CHIEF JUSTICE WARREN: What did they tell them about
getting off the property at that time?

MR. HAWES: They were told they weren’t desegregated, they
weren't integrated yet, and they were refused to be seated at that
time,

MR. CHIEF JUSTICE WARREN: Beg your pardon?

12




MR. HAWES: They were not permitted to be seated.
But the question is—

MR. CHIEF JUSTICE WARREN: I thought they never got in
there.

MR. HAWES: No, but they disregarded what the hostess said, and
they crossed over to where the seats were.

MR. CHIEF JUSTICE WARREN: Half of them didn’t even come
in, did they?

MR. HAWES: They all came in the same door.

MR. CHIEF JUSTICE WARREN: But they weren’t all there.
MR. HAWES: I think, according to the record, they were. Quarles’
testimony—

MR. CHIEF JUSTICE WARREN: There were a number of them
who did not go through that entrance at all.

MR. HAWES: Your Honor, probably you're speaking of the tes-
timony of the owner about a previous incident in the restaurant
where some of the people went into a bar. In this case they all
came into the same door, in through the lobby.

MR. CHIEF JUSTICE WARREN: I thought some of them came
in through another—

MR. HAWES: No, sir. They all came in through the same door,
and they congregated in the lobby. After the refusal to let them be
seated, part of them pushed by the hostess and were seated in the
dining room at various tables, and the other went down the steps
to a grill which is in the basement. But they had been warned pri-
or to doing this, and this is evident from their own leader’s testi-
mony, pages 42 and 43.

MR. CHIEF JUSTICE WARREN: Who had warned them?

MR. HAWES: Both the hostess and the manager had warned
them.

MR. CHIEF JUSTICE WARREN: By saying they hadn’t inte-
grated the place yet?

MR. HAWES: Yes, sir.

MR. CHIEF JUSTICE WARREN: And that means they were
prohibited from being on the property.

MR. HAWES: | think it was understood to mean that, yes, sir.
MR. CHIEF JUSTICE WARREN: Under the statute?
MR. HAWES: Yes, sir.
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MR. CHIEF JUSTICE WARREN: So that’s when the crime was
committed; when they moved from that spot?

MR. HAWES: That's right.

MR. CHIEF JUSTICE WARREN: The crime was committed
right then?

MR. HAWES: And one of the petitioners, if I remember correct-
ly, in the record says that they were refused seats. And at another
point he says that they knew they were going to be arrested. This
is part of their technique of demonstrating in this restaurant. It
could be said that they had actual intent to be arrested in this case
as part of their technique for the—

MR. JUSTICE GOLDBERG: The crime did not take place at the
point where the hostess said, ‘‘We are not integrated’’? In your
opinion, it took place at the point where they pushed past her and
went and sat down?

MR. HAWES: 1 believe, in this case, it would be crossing over. It
could be entry, too. Either one.

MR. JUSTICE GOLDBERG: And then you rely upon cross over?
MR. HAWES: That's right.

MR. JUSTICE GOLDBERG: Do you think the statute was in-
tended to cover that, when it said cross over? Do you consider
that?

MR. HAWES: That'’s right, very definitely, simply because—
there is another Maryland statute, Section 576, I believe it is,
which says that where signs are posted and there is entry, then
that’s the crime. Now, it would be—

MR. CHIEF JUSTICE WARREN: Were there signs here?

MR. HAWES: There were no signs, no, sir. But whether the actu-
al crime took place at the street or at the—inside the lobby doesn’t
particularly matter here, as long as the facts show that there was a
m commitied. Merely moving it out to the street doesn’t help

On the question of vagueness, certainly this Court’s decision
in A{ford versus the United States is far more difficult to under-
stand than what the Maryland Court of Appeals did in this case.
Now, the Maryland Court of Appeals found that there was a
crime committed and that the statute was violated, whereas in A/
Jord—and this was the first instance that anyone had come up
under this situation—in A[ford there was a statute which prevent-
ed the construction or the building of a fire near a forest in the
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public domain. That’s all the statute said. And that man was con-
victed for building a fire near a forest. Now, he was the first one
to come before this Court or any court in which an appellate
court, anyway, determined what that statute meant. And the
Court upheld the conviction. Now, certainly the Maryland statute
is not only clear, the words are easy to understand; but there was,
without a doubt, a warning not to enter the particular parts of the
restaurant where the petitioners went, after which they entered
and crossed over those portions.

MR. JUSTICE GOLDBERG: Don’t you have a more recent case
of this Court that leads you in that connection—the National Dairy
case, last term?

MR. HAWES: I’'m not aware of that case, Your Honor.

MR. JUSTICE GOLDBERG: That was a case where the Court
held, under the statute prohibiting sales at unreasonable prices,
that a man could be convicted on the information that he sold
below cost. That construction was made in this Court and the
conviction sustained. Some of us dissented. But that was a hold-
ing of this Court.

MR. HAWES: | think that perhaps in that case you have a little
bit different construction of the wording. Isn’t that a case where
there was an agency which determined what the words were?

MR. JUSTICE GOLDBERG: No, there was not. But | am just
suggesting that it might be helpful to you in your argument in this
connection.

MR. HAWES: I appreciate your suggestion, Your Honor.

In summary, I would say that if the basis of the constitution-
ality of such a conviction is neutrality on the part of the states,
which under the decisions of this Court for the past hundred years
appears to be the standard, then the State of Maryland cannot be
held responsible for this conviction. If anything, the officers of
the State here discouraged the owner from bringing the case even
into court. They required him to go down to the police station,
which in a number of cases the owner wouldn’t even do. There
was no evidence at all that the police had any forewarning of the
incident that took place, or that there was any state encourage-
ment of the segregation policies of the restaurant. They had no
ownership rights in the building or in the restaurant itself. There
was no one in the State employ that was working there. All the
mitigating factors that seem to have bothered this Court in ren-
dering its decisions in this ficld are absent in this case. There
doesn’t seem to be an easy way to reach the decision one way or
the other on the primary constitutional issue raised. Therefore,
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the State of Maryland respectfully submits that the judgment be-
low should be affirmed.

{Whereupon, the proceedings recessed, to be reconvened the
following day.)
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PROCEEDINGS
MR. CHIEF JUSTICE WARREN: Mr. Spritzer?

ORAL ARGUMENT OF RALPH S. SPRITZER, ESQ.,
ON BEHALF OF THE UNITED STATES AS
AMICUS CURIAE, URGING REVERSAL

MR. SPRITZER: Mr. Chief Justice, may it please Your Honors:
In addressing myself to the five cases which are before the
Court, I shall attempt first to set forth the general approach which
we follow, one which is common to all of the cases. 1 then pro-
pose, if Your Honors please, to discuss the Florida case, which
stands, in our view, somewhat apart from the others because the
statute is unique. Then I would like to turn to the specific argu-
ments we make in the South Carolina and Maryland cases, which
from the standpoint of our analysis, at least, may be considered
somewhat as a group. After setting forth the arguments I've out-
lined, I shall also attempt to state briefly why I think the points
that we argue were adequately comprehended by the arguments
made in the state courts and why, in any event, they are here.
Let me say in that connection at the outset that, even if this
Court should conclude in one or more of these cases that the point
which is argued in the amicus brief was not sufficiently presented,
not presented with sufficient explicitness, in the state courts, it
does not follow from that, or would not follow from that, that
the issue drops out of the case, as was suggested yesterday. In the
Avent case, which was here last term, the case was obviously with-
in the jurisdiction of this Court because various constitutional
arguments were raised and duly preserved. However, the petition-
er in that case did not raise at any stage of the litigation an argu-
ment based upon an allegation that the City of Durham, which
was the place where he was convicted, had an ordinance requiring
segregation. Indeed, he had made no attempt to prove the exis-
tence of such an ordinance. Nonetheless, this Court, having juris-
diction of the case, concluded that that issue ought to be consid-
ered. It vacated the judgment accordingly and remanded the casc
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to the Supreme Court of North Carolina in the light of its decision
in one of the companion cases, the Peterson case. Having juris-
diction of these cases, this Court has it within its power under the
certiorari jurisdiction to make such disposition as the justice of
the case may require.

Let me also say at the outset that our brief does not address
itself and I shall not in oral argument address myself to the broad
and undeniably very serious and important question whether there
should be a redefinition of the concept of state action for pur-
poses of administering the provisions of the Fourteenth Amend-
ment. ] need hardly dwell upon the rule so often emphasized by
the Court, that it will not ordinarily reach broad constitutional
issues if more limited principles are dispositive—particularly so, 1
take it, where those more limited principles are themselves well-
settled. We believe that these cases fall under that precept.

In this connection, I would also say that we are mindful of
the fact that the President is speaking at this very time, and that
the Congress is considering legislation, of course, national in
scope, which, if it were adopted, would be directed at the very
problems which underlie this kind of litigation.

Before leaving these preliminaries, I would also remind the
Court that the Solicitor General has expressed his readiness in his
brief, should the Court, contrary to our present expectation, find
that the grounds of reversal which we urge are not dispositive, his
readiness to address himself further, at the suggestion of the Court,
to the broader constitutional issues which have been mooted.

Now, in each of these cases, of course, as the Court has
heard at length, a group of Negro citizens, in some instances ac-
companied by white sympathizers, unsuccessfully sought service at
a private place of business open generally to the public. In all of
the cases, as we read these records, the petitioners were invitees.
In none of the cases had they received any warning before coming
on the premises that they were not to enter. Yet, in four of the
cases, excluding only Florida, we deal with statutes which, on
their face, condemn nothing more than entry after warning not to
enter.

MR. JUSTICE GOLDBERG: What about the Maryland statute
with the phrasing regarding ‘‘and crossing over’*?

MR. SPRITZER: 1 don’t read it as adding anything, and neither

did the Maryland courts. The Maryland courts in these cases de-

cided the issue before it solely on the basis that these had entered

without notice, but that the statute covered remaining after notice

1o leave as well as entering after notice not to enter. I shall at-

t;npl to develop that further when I get to that case, Your
mr. - . e -
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Now, the Florida statute, of course, does proscribe remaining
after notice to leave. It imposes such a duty, however, only when
the entrant has behaved objectionably, by engaging in specified
types of misconduct, or when his presence is found detrimental to
business. As has already been stated by the parties to that case,
the Florida appellants were never told that their exclusion was
based upon any one of the limited statutory grounds which alone
would make their act of remaining an offense, even though they:
made repeated inquiry as to why they were being directed 1o leave.

Broadly, then, we shall argue in all of these cases that there
was a denial of due process, a lack of adequate warning from the
statute that the conduct subsequently charged as unlawful was in
fact a violation of the state’s criminal law.

We are not, of course, questioning the role of the state su-
preme court in interpreting state statutes. We are dealing with the
constitutional right of fair notice or forewarning.

MR. JUSTICE GOLDBERG: Does that mean that in all future
cases you would regard fair warning to be given, but that in this
series of cases fair warning is not given? Is that the necessary im-
port of your argument?

MR. SPRITZER: I think a different question would arise if the
statute had previously been interpreted. We don’t have that ques-
tion here, because these statutes, as 1 shall develop, were inter-
preted for the first time in what we regard as this novel fashion in
the cases now here.

MR. JUSTICE GOLDBERG: Where do you find that distinction
drawn in the decisions of this Court? The reason I mention that
is, you cite Amsterdam a few pages prior to that, his note on
vagueness, and he says quite the contrary, summarizing the Court’s
decisions. He says:

The Supreme Court, in passing on these pe-
nal statutes, has invariably allowed them the
benefit of whatever clarifying gloss state
courts may have given them in the course of
litigation 1n the very case at bar.

—citing a number of decisions in this Court. And that seems to me
to reach the whole basis of your argument, doesn’t it?

MR. SPRITZER: If adequate notice in the constitutional sense
were provided by the conviction rather than by the statute, then
the concept of fair notice, to my mmd wou!d disappear. And 1
would reject that completely.

MR. JUSTICE GOLDBERG: You disagree with that analysis of
the cases?
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MR. SPRITZER: I do. 1 am not speaking in reference—with ref-
erence to the particular cases which he cites, because I don’t know
the context from which that comes. But I certainly believe that if a
statute on its face fails fairly 1o give any warning, that it would be
a destruction of the whole concept of the protection which the due
process clause has been said to guarantee to say that that notice is
adequately provided when the judge gives sentence.

MR. JUSTICE GOLDBERG: What about National Dairy?

MR. SPRITZER: National Dairy, for one thing, involved the re-
quirement of scienter, specific knowledge by the defendant. There
is no basis for saying that there was any scienter in this case. So 1
think that falls into a quite different category.

I would like to make this general observation before getting
further into the specifics of these cases, as to why we think it’s
eminently proper to read these statutes with a scrutinizing eye and
to apply here with purposeful strictness the requirement of fair
notice. In the first place, of course, we are dealing with criminal
statutes. These are not simply acts relating to the laws of proper-
ty. And this Court has said in Cline against Frink Dairy that the
Fourteenth Amendment imposes upon the state an obligation to
frame its criminal statutes so that those to whom they are ad-
dressed may know precisely what standard of conduct is required.
The state is obliged, in its statute, this Court has held.

Secondly, we are not dealing with conduct which, by any
stretch of the imagination, is inherently or morally wrong. The
people involved in these cases were seeking what is no more than
common bread in the life of the community. In the Barr case, the
testimony of one of the defendants, I think, epitomizes the feeling
that one gets from a reading of these records. He was on the stand
exlaining what happened when he sought service at the drugstore
counter. He says that a white lady was occupying the adjoining
place at the counter. And then he goes on—1I will use his words:
““She sat there and began eating just as if ] was a human being sit-
ting beside her, which 1 was.”

We agree with Professor Freund’s observation that in apply-
ing the rule against vagueness or overbroadness, something should
depend on the moral quality of the conduct.

A third reason why these statutes should be carefully scruti-
nized in their application is that petitioners here were engaging in
a peaceful and orderly protest against discrimination. As Mr. Jus-
tice Harlan observed in his opinion in the Garner case, such a
demonstration is as much a part of the free trade in ideas as is
verbal expression. The right of speech and inarticulate protest are
preferred rights.
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MR. JUSTICE HARLAN: Of course, you have to recognize that
that was in the context of a situation where the record, as I saw it,
showed that the demonstration was going on with the owner’s
consent.

MR. SPRITZER: Yes. 1 would add, nonetheless, since 1 don't
think the force of the point is destroyed by Your Honor's correct
observation, that my point here is that a vague statute is a threat
to the exercise of such First Amendment rights also. Because if the
citizen cannot be sure when his conduct falls within a statutory
ban, more than likely he will timidly forfeit his right to express
what the law does not or cannot prevent.

There is another side, 1 think, to that coin. To the overzeal-
ous policeman, the loose prohibition is an invitation to the abuse
of power or to discriminatory enforcement. I think it apparent
that the misuse of authority to arrest or to order exclusion or to
order dispersion may effectively deny the exercise of First Amend-
ment rights, whatever the ultimate disposition of the matter
should it go to court.

For all of these reasons, then, we urge that the statutes in-
volved in these cases should be sustained in their application only
if they gave clear forewarning that the conduct ultimately charged
was of a prohibited kind.

Let me turn, then, without further delay, to the specifics of the
Florida case.

The counse! in that case have already referred to the statute.
It’s set forth in the Government’s brief, beginning at page 18. I
would like to take a moment to stress once again the structure of
that statute. The first numbered paragraph provides in substance
that the proprietor or the manager of a hotel, restaurant, apart-
ment house, motor court, and various other establishments, shall
have the right to remove a guest who is intoxicated, immoral, pro-
fane, lewd, brawling. Also one who engages in language calcu-
lated to disturb the peace and comfort of other patrons, or to
damage the reputation of the establishment. And then finally, the
management is authorized to require the departure of one who, in
its opinion, is a person whom it would be detrimental to business
to serve.

Now, I think by plain, I would say necessary, implication this
statute says that there is no right to remove one who is not obnox-
ious in his conduct and whose presence is not detrimental to the
operation of the business. It does not confer & right to exclude a
patron of an inn or a restaurant for any reason. If that were the
purpose, there would have been no reason for the statute. There
were already criminal trespass laws in the State of Florida.




We don't think it authorizes, for example, exclusion for rea-
sons of racial prejudice, or that it can be so read.

MR. JUSTICE BLACK: Suppose the exclusion—] want to get
precisely to the scope of the argument—suppose that exclusion
was made because the owner thought it would be detrimental to
his business, in his opinion?

MR. SPRITZER: Then | think that it would meet the terms of the
statute, yes.

Now, it was not—well, let me pause a moment before getting
to the information. As the Court has heard—and 1 would empha-
size again—the invitees of this establishment, the 18 Negroes and
whites who walked in and were permitted to sit down and who sat
there for some half hour, were not told at any point, though they
made repeated inquiry, as to why they were being excluded. It was
stated for the first time when the trial took place, by the manager,
that his reason for excluding the group was that he considered
their presence detrimental to business.

It was not charged, of course, that the appellants had en-
gaged in any objectionable conduct. It was alleged only in the in-
formation that the manager was of the opinion, when he ordered
the appellants to leave, that serving them would be detrimental to
the restaurant. I say, therefore, that we have here a case in which
there is no objective standard by which the appellants could tell if
they were being excluded for a reason permissible under the stat-
ute.

MR. JUSTICE STEWART: Well, the statute makes it a subjec-
tive standard, does it not? That is the fourth category.

MR. SPRITZER: I agree. Their obligation to leave depended en-
tirely upon the subjective determination by the manager that their
continued presence would be detrimental to business. And 1 say
further that since the manager adamantly refused to state his rea-
son when asked to do so, that the appellants had no means what-
ever of ascertaining whether he had a reason recognized by
Florida law or some reason which was not recognized by Florida
law, such as racial prejudice.

MR. JUSTICE STEWART: I should think that the very request
to leave inherently—

MR. SPRITZER: Shows that he wishes them to leave.
MR. JUSTICE STEWART: —in his opinion, that—
MR. SPRITZER: That he wishes them to leave.

MR. JUSTICE STEWART: Subjectively.

]
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MR. SPRITZER: But the trespass statute in Florida, uniike this
statute, gives a right to have people leave for any reason. This
statute implies clearly that a patron of a restaurant or a hotel can-
not be excluded for any reason. Therefore, it is not enough to say,
‘“‘Leave.”” The question is whether he is ordering them to leave,
since these people are charged with a violation of this statute, for
a reason which Florida says is a permissible reason.

MR. JUSTICE BLACK: The statute itself says he doesn't have to
tell them, doesn’t it?

MR. SPRITZER: The statute says after notice. It does not say—

MR. JUSTICE BLACK: First notify him that he no longer desires
to entertain him. That’s what it says.

MR. SPRITZER: Yes. I would assume that if he was notifying
someone who was obviously intoxicated to leave, that perhaps he
would have to say no more.

MR. JUSTICE BLACK: Why do you limit it? The statute itself
says, *‘first notify such guest that the hotel, apartment house . . .
no longer desires to entertain him or her.”” That's all it says. I'm
not saying it shouldn’t. But how can you escape the fact that that's
what it says, that's the only duty it imposes?

MR. SPRITZER: Weli, my argument is that the statute, to give
fair notice where it depends upon a subjective determination,
must also be read to require, to escape constitutional objection, to
require that the basis of that determination be made known to the
person whose conduct will be made criminal.

MR. JUSTICE WHITE: There’s a written notice specified in the
statute, if the owner wants to use & written notice.

MR. SPRITZER: There is. It’s presumably designed for the situ-
ation of overnight guests in a hotel, I would suppose.

MR. JUSTICE WHITE: Well, whatever it happens to be designed
for, it has a specific notice which would satisfy the statute, and
that notice is singularly lacking in any explanation for the request
to leave.

MR. SPRITZER: | assume that in the case where somebody’s
conduct is measurable by an objective standard, as in the case of
most of the reasons for exclusion—

MR. JUSTICE WHITE: But this notice is such that it would not
be an adequate statutory notice? It would be adequate only in the
cases you just mentioned?

MR. SPRITZER: Where the conduct is described in the statute.
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In other words, 1 am suggesting that if my criminality under a
state law depends upon someone else's believing something, and
if, contrariwise, 1 am acting entirely within my rights under the
state law, if he believes something else, then surely due process, at
the least, must require that liability does not attach until I am in-
formed what he does in fact purport to believe. Putting it con-
cretely, if the manager had answered the inquiries put to him by
these appellants, and had said, *‘I want you to leave because I
don’t like Negroes,’’ | would say that it would seem clear that that
is not an offense as proscribed by this statute, or at least that no
one reading this statute could so conciude.

How, then, could these appellants know that, by the simple
act of their continued presence, they were committing an offense
under this law?

MR. JUSTICE HARLAN: You would have a somewhat different
case, wouldn't you, if the statute had read, ‘‘who in the reasona-
ble opinion of the management’’? Then you would have had a so-
called objective standard. The statute doesn’t say that.

MR. SPRITZER: I am not suggesting that the statute requires
that the manager’s opinion, if he held one, that someone’s pres-
ence would be detrimental need be one that was rationally deter-
mined. Maybe it would be foolishly determined and it still might
satisfy the statute. I do say that the statute on its face accords a
right to the patron of establishments of this type to come on such
premises and to remain there unless they are excluded for a reason
specifically set forth in the statute. And I say further that these
appellants could not know that the manager purported to have a
reason which Florida law would say was a sufficient reason under
this statute, when the only basis would be a subjective determina-
tion which he refused to communicate.

MR. JUSTICE WHITE: Don’t you really accept the fact that the
notice here was adequate under the statute, that it was all the no-
tice the statute required; and your real point must be that if that is
true the statute is unconstitutional?

MR. SPRITZER: Oh, my basic point is that if you read the stat-
ute otherwise, that it certainly runs afoul of the requirement of
forewarning.

MR. JUSTICE HARLAN: By the same token, why aren’t the
trespass statutes, for the same reason, unconstitutional?

MR. SPRITZER: They don’t require or limit the owner to have a
particular reason for exclusion.

MR. JUSTICE HARLAN: But Justice White’s just pointed out to
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you that what was done here does satisfy the terms of the statute;
and your argument is that, even so, it’s unconstitutional.

MR. SPRITZER: 1 do not read the statute as being satisfied by a
directive to leave without an explanation, in circumstances where
there is no objective conduct which comes within the statute.

MR. JUSTICE HARLAN: But the state court, apart from the
language of the statute, Mr. Spritzer, the state court has construed
it that way in this case.

MR. SPRITZER: The state court has said, in one word, that this
statute is nondiscriminatory.

MR. JUSTICE HARLAN: That assumes, certainly, that the stat-
ute was complied with and an offense was stated under the stat.
ute.

MR. SPRITZER: I go further and say, whether one can read the
opinion as subsuming that or not, I say further that the statute, if
so construed, fails to provide any forewarning to the appellants
who are excluded that they could be excluded for such reasons.

MR. JUSTICE HARLAN: Then 1 come back to the question as
to why the trespass statutes, for the same argument, aren’t uncon-
stitutional for vagueness?

MR. SPRITZER: The trespass statutes do not make the conduct
criminal depending upon the reason, depending upon the conduct,
of the particular persons who are on the premises.

MR. JUSTICE HARLAN: Nor does this statute, in the last clause.

MR. SPRITZER: Well, so viewed, 1 would disagree with your
interpretation of the statute, Your Honor, because | think a fair
reading of this statute is that one can only lose his right to remain
on the premises for specified reasons, and the thrust of the last
clause, as I see it, is that the manager must have a permissible rea-
son; and if the appellants have no basis for knowing whether the
reason which the manager entertains is a permissible one under
Florida law or not, if the appellants can’t know whether they are
within their rights in remaining, or whether the manager is violat-
ing the statute by directing them to leave because he has an imper-
missible reason, then 1 don’t think that they have received the no-
tice which the fundamentals of due process would require.

MR. JUSTICE WHITE: If he had written out the notice just ex-
actly as the statute requires and handed it to them, would you
make the same argument?

MR. SPRITZER: I would interpret the statute, the written form



of notice, doubtless to cover the cases in which the appellants
have engaged in conduct which is already made known because it
is specifically described in the statute. Whether it's designed to
apply to a restaurant or not is, of course, questionable, also.

MR. JUSTICE BLACK: You're confusing me a little, in this re-
spect: 1 can understand that you say that if this statute means
what the other side says it means and it would apply there, it vio-
lates due process. But are you also asking that we send the case
back to Florida to take a new look at the statute, or that we our-
selves reconstrue the statute as meaning what you now say it
means?

MR. SPRITZER: I was talking in terms of what the statute ap-
pears to say in relation to the question whether it gives fair warn-
ing, which is ultimately the constitutional issue of due process.

MR. JUSTICE BLACK: You are not, then, asking that we con-
strue the statute as you think they should have construed it?

MR. SPRITZER: No, I am not.

MR. JUSTICE BLACK: Then we are bound to reach your consti-
tutional questions as to vagueness.

MR. SPRITZER: Yes, and I've been referring to the language of
the statute only in relation to the constitutional issue as to whether
it gives warning. Perhaps I did not make that as clear as 1 should
have.

MR. JUSTICE GOLDBERG: Mr. Spritzer, does your argument
mean that a proprictor may state in terms of the statute itself the
ultimate conclusion? Let me put this case to you: The trial judge,
be says, as | read his opinion, that he often has been refused ser-
vice because he did not wear a tie. Now, suppose that the restau-
rant owner had a rule based upon his opinion that it was detri-
mental to his business to have a customer who did not wear a tie.
Suppose he came in and he said—without a tie—and the restau-
rant owner said, ‘‘You cannot come in because you are not wear-
ing a tie.”* And then he is prosecuted under this statute. 1s that
fair warning?

MR. SPRITZER: It seems to me that it suffices for purposes of
this case, Your Honor, to point out that it’s fully agreed that
there was nothing indecorous, no less criminal, in the conduct of
the appellants in this case; that they did not fit within any of the
described categories, brawling, obscene, and so on; that the only
basis conceivably for their exclusion under the statute would have
been that the manager believed that their mere presence would be
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detrimental to his business. In these circumstances, I will say that
when they put to him, by specific inquiry, the question why they
were being required to leave, and he refused to answer, 1 would
say that in these circumstances that they had no way of knowing
that they were committing an offense by remaining. Because it
was at least as likely, viewed from their standpoint at the time,
that he was excluding them for what I would consider an imper-
missible reason under the statute, namely racial prejudice—that
was at least as fairly inferable as the explanation which he volun-
teered for the first time at the trial of the case; namely, that he
thought it would be bad for business.

MR. JUSTICE BLACK: In effect, you're asking us to escape one
constitutional question while holding that a state statute is uncon-
stitutional on another ground, aren’t you?

MR. SPRITZER: It is certainly a constitutional issue also. It is a
familiar and traditional constitutional issue, whether a statute
gives fair notice that the conduct is criminal.

MR. JUSTICE DOUGLAS: Is it raised in each of these cases?

MR. SPRITZER: ]| had planned—1 will go to the point now, if
Your Honor prefers. I planned to deal, after setting forth my spe-
cific arguments in the Maryland and South Carolina cases, to get
to that question.

MR. JUSTICE BRENNAN: Mr. Spritzer, if [ may say so my-
self—I know your time is fleeting and I do hope you'll get to the
question whether the issue is before us in any of these cases.

MR. SPRITZER: I will, and 1 would like to state, before I leave
Your Honor’s question, that 1 think it is necessarily within the
jurisdiction of the Court in all of the cases, on the basis that I in-
dicated carlier in my discussion of the Avent case, because even if
the Court should conclude that this issue was not raised, that
these issues were not raised, with sufficient explicitness in the state
court, this Court may consider whether it should dispose of the
case by reaching the broader constitutional issues which are ten-
dered, or whether it should remand the case for further consider-
ation of the more limited issue by the state tribunals, as was done
in the Avent case.

Turning to the entry after warning statutes, the South Caro-
lina statute is in our brief at page eight, and, as the Court has
heard, provides that the entry upon lands of another, after notice
from the owner or tenant, shall be a misdemeanor. Now, from
context which I’ve omitted, the statute appears to refer to open
lands rather than business premises. But whether or not it is so re-
stricted, it plainly requires, according to its terms, an advance no-
tice. In the Barr and Bouie cases, in both of which the petitioners
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were indisputably invitees at the time of entry into the drugstores,
the county court dealt with that by—that was the intermediate
court of appeals—by citing a civil case which states that one who
refuses to depart when ordered to do so is a trespasser ab initio.

The instant cases, however, do not involve the common law
of trespass. They involve a criminal statute prohibiting a precise
act, entering after warning or notice not to enter.

MR. JUSTICE GOLDBERG: Generally, wouldn’t we be blind to
the actual facts in all of these cases if we closed our eyes to what
was happening; that in all of these cases the proprietor did not
want to serve Negroes, demonstrations were going on against this,
that the petitioners in all cases knew that they were not invited for
the particular service that they desired; and that, knowing this,
they nevertheless entered upon the premises? Would not we be
blind to close our eyes to those obvious facts?

MR. SPRITZER: I think that the petitioners may well have sup-
posed that they would not be welcomed in these establishments. 1
think, as Mr. Justice Black intimated yesterday in the discussion,
the operation of these criminal laws does not depend on whether
the persons entering would have reason to think they might not be
welcomed. They depend upon a specific notice or warning not to
enter, and no such warning was given in any of these cases.

I think also Mr. Justice Frankfurter addressed himself to this
type of problem in the Garner case, in his concurring opinion. He
suggests there that one has a right to presume, even though he has
not been welcomed in the past, that an owner may change his pol-
icies if nonviolently challenged. Experience, he said, teaches that
such modifications do occur. And, 1 would say, these cases teach
that. As we were told at the bar yesterday, at least two of these
establishments, the Glen Echo Amusement Park and the Eckerd
Pharmacy in Columbia, voluntarily changed their practice. And I
think it a fair supposition that instances such as these, the efforts
to obtain service, played a prominent role in that change.

MR. JUSTICE GOLDBERG: Am | wrong in my recoliection of
the record, that in at least two of these cases the petitioners them-
selves picketed with signs saying that, ‘‘This restaurant does not
serve Negroes™?

MR. SPRITZER: The record does not show that these petitioners,
so far as I’'m aware, picketed. It does show that there were pickets
outside. Whether the petitioners were involved does not appear.
Indeed, in the Bell case in Maryland, the picketing began only
after the refusal to serve. Now, there was picketing in the Glen
Echo case. I do not recall anything to indicate one way or the oth-
er whether the particular petitioners involved in those cases were
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on the picket lines. My recollection may be wrong. I do not recali
that.

Now, I'd like to say also, about the Maryland cases, that
there’s no question that the Maryland courts affirmed the convic-
tions on the basis that these statutes could be read, although in
terms they prohibited entry after warning, as if they said, ‘‘re-
maining after notice’’. Thus the—

MR. JUSTICE HARLAN: That’s true in all of the cases.

MR. SPRITZER: Yes, yes.

It was suggested, I think, in the Maryland cases, that they
had actual notice. This is not—I don’'t think the record bears that
out. But in any event, it is not the basis of the court’s disposition,
because the trial court in the Griffin case, record 74, stated:

The evidence shows that defendants have
trespassed upon this corporation’s property
not by being told not to come on it, but after
b;}ng on the property they were told to get
off.

That was in the Griffin case. And in the Bell case, the court
of appeals disposed of the statutory question simply by reference
to its decision in Gr{ffin. In other words, the Maryland courts
consistently have taken the view that these convictions were valid
because these statutes, though in terms they forbade entry after
warning, could be read, according to the courts’ interpretation, to
forbid remaining after notice to leave.

As I have indicated earlier, I cannot take the time now to
develop the point that Maryland and South Carolina construed
these statutes in that manner for the first time in these cases,
though heretofore the requirement of strict notice had been strict-
ly imposed. We've also noted in our briefs that the jurisprudence
of other states and the statutes of other states have traditionally
drawn a distinction between a statute which proscribes entry after
waming and a statute which comprehensively proscribes what
would be taken in by civil trespass or which deals in separate cate-
gories with entry after warning or remaining after notice to leave.

Let me, without attempting to elaborate our contentions in
these cases further, turn to the matter of how and to what extent
these issues were presented in the state courts. Now, in the Griffin
and Bell cases, certainly the parties presented to the court the
question whether this statute, which proscribed only entry after
warning, could be applied to their conduct. In presenting the
question, they did not take the further step and say, if the statute
is read to apply to this conduct, it would offend the due process
clause of the Fourteenth Amendment because it would not give
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clear forewarning. They did argue vigorously that the statute
didn’t apply by their terms. And the Maryland courts, both the
lower courts and the court of appeals, considered that issue. The
parties also placed emphasis upon the fact that they were invitees.
They also claimed the benefits of the due process clause; but 1
must in candor state that the arguments based upon the due pro-
cess clause were cast in terms of state aid of discrimination or the
doctrine of Shelley against Kraemer, rather than with any specific
reference to the matter of statutory notice.

I think it is perfectly plain that the Maryland courts consid-
ered the meaning and the substance of their statute when the argu-
ment was made to those courts that the statute did not apply to
the conduct involved; and one could hardly conceive that a court
which had just said, *‘This statute applies to such and such con-
duct, despite the words which might lead one to conclude other-
wise,’’ would then turn around and say, ‘*‘We have now adopted
such a strained and bizarre construction of the statute that it's un-
constitutional from the standpoint of the Fourteenth Amend-
ment.”’ So in substance, certainly, the Maryland court has consid-
ered whether this statute may be applied to this conduct.

MR. JUSTICE BLACK: Suppose the courts had disagreed with
you as to one of the cases, the one you’ve just cited. What would
you say then would be the weight of your argument as to reaching
this second constitutional question in the other cases?

MR. SPRITZER: I'm not sure 1 understood what Your Honor
meant by ‘‘the second’’—

MR. JUSTICE BLACK: Suppose the Court should decide that
the Florida statute gave them ample notice and wasn’t ambiguous.
It would still have to decide the other cases. What would your ar-
gument be about what they should be decided on?

MR. SPRITZER: Well, the other cases are the Maryland and
South Carolina cases.

MR. JUSTICE BLACK: That’s right.

MR. SPRITZER: 1 would say they should clearly be decided, or
can properly be decided, on the basis that those entry after warn-
ing statutes failed to give adequate notice, consistent with the
Fourteenth Amendment; that remaining, as distinguished from
entering, after notice to leave constituted an offense,

MR. JUSTICE BLACK: However, if we were to decide the other,
it would cut out the ground of your argument that we could there-
by escape decision of the constitutional question.
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MR. SPRITZER: I assume that if the Court reached a broad issue,
found it necessary or appropriate to reach a broad issue in the
Florida case, that that issue might well be dispositive of the other
cases also. It depends, I would suppose, upon which broad issue
and how broadiy the broad issue was decided. But 1 think, from
the standpoint of broader contentions made—

MR. JUSTICE BLACK: I'm unable to follow your measurement
between the narrower and the broader issue.

MR. SPRITZER: I've been speaking on the narrower issue. Per-
haps 1 should say a more familiar issue, the question whether a
statute gives adequate notice of the criminal conduct which it for-
bids. I view it as narrower in that sense.

Now, the South Carolina cases—

MR. JUSTICE HARLAN: I'd like to ask you a question. Assum-
ing that the Court does reach one or more of these issues, the
broader issues, would the Government request, or has the Solici-
tor General requested, to file a brief on those issues, or to be
heard further orally on those issues, or do you leave these ques-
tions for the Coun?

MR. SPRITZER: Well, we would, of course, think that that was
for the Court to decide. The intention was to express, of course,
the complete readiness of the Government to submit further brief-
ing or argument if the Court should so desire.

MR. JUSTICE BLACK: It’s not the intention to urge the Courn
10 postpone these cases until next year, is it, in order to have been
given an opportunity to argue them again if they should disagree
with this argument?

MR. SPRITZER: ] think our answer, Your Honor, would be that
we certainly would feel that it is for the Court and the Court alone
to decide whether any further briefing or argument would be help-
ful. And we do not mean to imply any view as to what the Court
would find most expedient from the standpoint of conducting its
business. If I may overstep for one moment, Your Honor—

MR. CHIEF JUSTICE WARREN: It’s adjournment time, but 1
think the Court probably would like to hear a few more minutes
of argument on whether the cases are properly here under your
presentation. Suppose you take ten minutes when we come back,
and the appeliees may have ten minutes, also.
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MR. SPRITZER: Thank you, Your Honor.

[Whereupon, the proceedings in the above-entitled matter
were recessed, to be reconvened that afternoon.]

AFTERNOON SESSION

MR. CHIEF JUSTICE WARREN: Mr. Spritzer?

MR. SPRITZER: Thank you, Your Honor. I shall be very brief.

As to the two Maryland cases—I'm sorry, as to the two
South Carolina cases, counsel for the State agrees in his brief that
the question of the application of the South Carolina entry after
notice statute to the kind of conduct charged in these cases was
presented to the trial court and to the intermediate court of ap-
peals. The county court in that case did discuss the issue whether
this statute could be applied to one who had permission as of the
time he entered, and concluded that it could. The State's conten-
tion is that this question was not adequately presented to the state
supreme court.

Now, as to the disposition by the state supreme court, in the
Barr case, as was mentioned yesterday, the South Carolina high
court stated that the exceptions which were presented to it in terms
of a prima facie case not having been made out and, as the phrase
is used in South Carolina, the corpus delicti not having been
proved, the South Carolina court said in the Barr case that those
assignments of error were too general.

Nonetheless, in the Bouie case, which was a companion case
as argued in the South Carolina courts, but was decided some
weeks after the Barr case, the court refers to identical assignments
of error—the language the same—and it does go on to say on the
merits that the trespass statute does apply. Moreover, in a third
case which was argued with these two cases, the Charleston against
Michell case involving an alleged violation of the same statute in
Charleston, in that case the Supreme Court of South Carolina dis-
cusses specifically the question whether the statute which we are
concerned with in Barr and Bouie can be applied to conduct of the
kind charged here, or whether it is defective because of the uncer-
tainty or vagueness of its application. And the South Carolina Su-
preme Court in the Charleston against Mitchell case resolves this
question of vagueness in favor of the State's contentions. Now,
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the Mitchell case was decided—was not only argued, as I under-
stand it, before the South Carolina Supreme Court, with the Barr
and Bouie cases, it was actually decided a day before Barr and
some weeks before Bouie. So ] take it that there can be no ques-
tion that the South Carolina Supreme Court was fully aware, and
that it did consider, when it had all of these cases under advise-
ment, the issue whether these statutes may fairly be applied to an
entry which was made without warning or without notice not to
enter.

MR. JUSTICE BRENNAN: Do you know what the siatus of the
case is?

MR. SPRITZER: Mitchell is the case | was referring to. It is pend-
ing on petition now.

MR. JUSTICE BLACK: When was petition filed? About the time
of these petitions?

MR. SPRITZER: Later, I believe. I don’t have the date. The
number of the case is cited in the index to our brief, Your Honor.

MR. JUSTICE CLARK: Was it the same assignment of error?

MR. SPRITZER: No, there is 8 much more specific assignment of
error in the Mirchell case, directed 10 the vagueness question.

MR. JUSTICE WHITE: And in Bouie 1 gather that the point that
you were talking about was argued in the brief at some length,
even though the assignment may not have been specific.

MR. SPRITZER: I think the brief concentrated largely on the re-
sisting arrest point, but I would have to refresh my recollection on
that, Your Honor.

That brings me back to the Florida case. It is perfectly clear
from the assignment of error in that case that the Florida appel-
lants claimed that they were excluded for a reason which was not
permissible under the statute. It is also clear, however, that they
refated this claim to a contention based upon Shelley against Krae-
mer, rather than to a contention in terms of adequate forewarning
by the statute. The Court can refer very readily to the assignment
of error in that case for itself. The question appears at page nine
of the Florida record.

Perhaps 1 should say one further word, if 1 may, about the
essence of our forewarning contention in relation to the Florida
case. I don’t know that | have made our position on that as clear
as I should like. We start with the point that this statute, by any
fair reading, necessarily applies to a person who wants to know
what is forbidden and what is not forbidden; that he has a right to
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go to a motel or hotel or restaurant; that he cannot be excluded at
will, but can only be excluded for one of a limited number of rea-
sons specified in the statute. Starting from that, we question wheth-
er one who has done no act which is proscribed or specified as
objectionable under the statute can be held to have adequate no-
tice that he is in violation in circumstances where his being in vio-
lation depends on whether the proprietor believes one thing or
another, and the proprietor fails to indicate which, and it is not
fairly inferable which.

In those circumstances, we say that the persons who are in a
restaurant have no way of telling whether they are engaging in
conduct which is protected by this Florida statute, because this
statute doesn’t give a right to exclude for any reason, as the crimi-
nal trespass law does. ]t gives the owner of this type of establish-
ment a much narrower right to exclude. We question whether in
these circumstances he can tell whether he is being excluded for a
permissible reason or one which is not recognized under Florida
law. And in those circumstances, we think the fact is that he has
no way of knowing that he has engaged in conduct which is for-
bidden by the statute.

Now, the written form of notice provision, I think, can cer-
tainly not be given a reading so broad as to convert what is appa-
rent throughout the statute as a statute which only grants limited
rights of exclusion to the owner—that written form of notice pro-
vision cannot be read as meaning that the proprietor can exclude
for any reason. We think that, in circumstances where the reason
is not apparent and cannot be known and in circumstances where
the persons on the premises ask the reason, that they cannot be
held criminal if they are not even told whether the manager of the

establishment purports to have a reason for exclusion which is
recognized by Florida law.

MR. JUSTICE WHITE: But you would make the same argument
as to the last section of the statute if that particular reason wasn’t
there, wouldn’t you?

MR. SPRITZER: I would.

MR. JUSTICE WHITE: And as long as the notice to leave is not
accompanied by a reason, you say—

MR. SPRITZER: In circumstances where there is no way of know-
Ing or ascertaining whether there is a permissible reason or not.

MR. JUSTICE WHITE: Well, there would be no way of ascer-

taining for which reason the manager was excluding them unless
he told them, I suppose.
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MR. SPRITZER: Well, I suppose if I were engaging in a fight or
was drunk in the establishment and he told me to leave, that |
would be able to surmise what the reason was.

MR. JUSTICE WHITE: But you might have some difference of
opinion as to whether you were drunk or not.

MR. SPRITZER: Well, one might, and I’'m not reaching the ques-
tion whether there would be other circumstances in which the
manager would be obliged to give a reason. 1 am suggesting that,
at least in circumstances where the behavior is unimpeachable,
that the manager has a duty to advise of the reason, and, putting
it in constitutional terms, that the persons there cannot know that
they are committing an offense under the terms of the statute if
they’re not given it.

MR. CHIEF JUSTICE WARREN: Mr. Reno?

ORAL ARGUMENT OF RUSSELL R. RENO, JR., ESQ.,
ON BEHALF OF RESPONDENT, STATE OF MARYLAND

MR. RENO: Mr. Chief Justice, may it please the Court:

Before addressing myself to the void for vagueness argu-
ments, the doctrine as it’s been argued by the Solicitor General,
let me, at the risk of repeating ourselves, once again reaffirm the
position of the State of Maryland, that, insofar as the Bell case is
concerned, which is No. 12, we feel that it is abundantly clear that
the conduct which took place in that case was clearly covered by
the plain meaning of the Maryland trespass statute. As you know,
the Maryland statute applies to not only entry upon, but also to
crossing over. Now, in the Bell case, the Bell defendants entered
the lobby of the Hooper’s Restaurant involved. This lobby has
been described as being just past the door, the revolving door to
the premises; and it is at a different level from the restaurant area
or the eating area of the restaurant. It’s separated by four steps.
One must go down some stairs to get to the grill in the basement.

The Bell defendants at first congregated in this lobby. The
hostess who testified that she was the one who gave people their
seats in the restaurant, that this was not the type restaurant where
you could take your own seat, stood at the top of the stairs, and
she told them, quote: *‘I'm sorry, but we haven't integrated as
yet.”” The defendants replied: ‘‘Well, you mean you’re not going
to seat us?’ The hostess replied: ‘‘Well, that’s right. That’s Mr.
Hooper's orders.”’

Thereupon a colloquy ensued between the Bell defendants,
one of the group, and the hostess and Mr. Warfel the manager.
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While they were speaking, the five defendants brushed past—
those are the words that the Maryland court opinion uses,
“brushed past’’—the hostess and the manager, crossed over into
the eating area of the restaurant, and took places at seats. Some
of them, instead of going up the four steps and crossing over into
the eating area of the restaurant, went down some steps into the
basement area.

But I think that it can be fairly said that the statute contem-
plates this sort of conduct. This would be a ‘‘crossing over’’ as
that term is used within the Maryland statute; and therefore we
respectfully suggest that, at least so far as the Bell case is con-
cerned, the void for vagueness arguments which the Solicitor Gen-
eral makes do not apply.

MR. JUSTICE GOLDBERG: Mr. Spritzer indicated, didn't he, in
his argument, that the Supreme Court of Maryland did not rely
upon crossing over?

MR. RENO: Sir, I'm not—I] don’t think we can make that state-
ment. I'll say this: When the Supreme Court of—or the Court of
Appeals of Maryland, which is our highest court, heard the Bel/
case, the Griffin case had already been decided. Now, 1 must be
frank with you. Griffin is a refusal to leave case. It's not an entry
case, if you consider entry in the very limited sense in which it was
argued by the Solicitor General. The opinion in the Bell case is
quite short when it deals with this subject. It simply cites Griffin
as authority.

MR. JUSTICE GOLDBERG: It does say something. It says some-
thing a little more than the Solicitor General, I think, indicated.

MR. RENO: All right, sir. This is certainly true. But may 1 make
this point? I don’t think that we can criticize the Court of Appeals
of Maryland for being less specific than what, by hindsight, we
may now wish they had been. And my reason for saying that is
because the appellants, the Bell appellants, when they argued that
casc before the Maryland Court of Appeals, were not nearly as
specific as perhaps the Solicitor General would now wish that they
could have been. And certainly, the specificity required of the
Maryland Court of Appeals certainly should be proportional to
the specificity of the argument presented to them; and frankly, the
arguments presented to them on that appeal were not finely drawn
as they are now attempted to be drawn before this Court. So your
point is a good one, but I think that that’s the answer to it, sir.
Now, on the—

MR. JUSTICE WHITE: Even if the “‘crossing over’’ provision
weren't in the statute, I suppose you would argue that entering
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one part of the premises from another part of the premises after
warning is in literal compliance with the statute.

MR. RENO: Yes, sir. That is true, sir. The entry need not be
from the outer boundaries of the property. It could be from the
lobby into the restaurant area of the property.

On the void for vagueness doctrine which is asserted by the
Solicitor General, to the extent that it's applicable at all to the
Maryland cases it would, we submit, only apply in the Griffin
case.

MR. CHIEF JUSTICE WARREN: Does it apply to Griffin?

MR. RENO: No, sir. 1 shall now try to explain to you why I don't
believe it applies. First of all, let me state the reasons that I can
see for the growth of this doctrine. One reason that’s been enun-
ciated in cases by this Court is what the text writers refer to as the
mousetrap reason. The criminal defendant who is faced with an
ambiguous statute, he doesn’t know how to govern his conduct
under the statute because it is ambiguous. He does something, and
then he finds himself in the criminal courts of the state being pros-
ecuted. So that, from the point of view of the criminal defendant,
this is one reason asserted for the doctrine.

The second reason which has been asserted for the doctrine,
and the reason which I submit is the crucial reason and the real
reason and the one that is most often employed, is that vague stat-
utes, ambiguous and vague statutes, make for irregular and erratic
law enforcement by police officers and nisi prius, because if they
have cases which deal with statutes that don’t have standards built
into them, the jury itself is in the position of drawing the stan-
dards, and different juries may draw different standards in differ-
ent cases.

Now, this is a particular problem for this Court, I think,
in dealing with appeals from state courts, because the scope of
your review of state court decisions, 1 think, is somewhat more
limited than it is of review of decisions which come out of the dis-
trict courts. This isn’t because of any lack of power. Well, it is, |
guess, because of some lack of power. The problem is, you must
take statutes as they’re construed by the state court and you must
deal with them as the state court construes them. However, when
you get a statute from the district court, you may construe that
statute yourself. And as a result, I think that it can be fairly said
that in many instances a statute which, to me, is a vague statute,
has been upheld by this Court when it's a Federal statute. But if
that statute had been a state statute, you might have applied the
void for vagueness doctrine to strike it down. And the reason be-
ing, there is more opportunity for abuse when you have a state
vague statute, because the actua! facts may be somewhat hidden
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by the standards which a jury might apply or by a construction
that a court might apply, that make judicial review by you not as
effective as it might be in a district court case.

Now these, I think, are two reasons for ambiguity; and 1 sub-
mit that the second reason is the one that is most important in this
case. Now, there are two types of ambiguity, as 1 see it, and one
of them I would refer to as the resolvable ambiguity. Now, this is
the one I think we have in this case. This is the one, for example,
that was present in the Alford case that was cited in our brief,
where the crime was a crime to build a fire in or near timber upon
the public domain. The person who built the fire was faced with
the statute, and you couldn’t tell from the statute whether the
prohibition was against building a fire near timber on the public
domain, i.e., the fire had to be on the public domain; or whether
the prohibition was against building a fire near a public domain.
In other words, the question was not clear whether the fire had to
be on the public domain to constitute the crime.

Now, that man was faced with what’s referred to as the mouse-
trap situation there. He didn’t know what to do. The Court, how-
ever, construed that statute as saying that the reference was to
timber upon the public domain and that it would be a crime for
the fire to be off the domain, although near it. That interpretation
resolved the ambiguity in the statute. Now, forever after that, a
person who was faced with this statute would know that it meant
building a fire next to the public domain.

So this is an example of a resolvable ambiguity; and this, 1
would suggest, is what we have in the Maryland situation in the
Griffin case. I'm not conceding that there is an ambiguity in the
statute. But if there was one, it certainly was resolved by the Mary-
land case; and forever afterwards trespassers in restaurants will
know that even though they are lucky enough to get into the door
of the restaurant without being told to leave, once they’re there
and they're asked to leave and they don’t, that this is encompassed
within the Maryland trespass statute. So I would submit that the
Maryland law is of the resolvable ambiguity type.

Now, the other type of ambiguity, 1 guess, could be—I'm
going to refer 1o it as the omnibus ambiguity. That’s the kind of
ambiguity that is not resolved by judicial decision and which con-
tinues on from case to case, on¢ which is inherently devoid of
standards, one which it’s difficult to assign standards to. Now,
that, I think, is the worst kind of ambiguity to have, because
that’s the kind that leads to the erratic law enforcement in subse-
quent cases, because the jury has to draw the standards because
no standards have been placed on it by the state courts.

This was the type ambiguity, I would submit, that can be
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found in Cline versus Frink Dairy, which dealt with, which per-
mitted combinations in restraint of trade where the sellers intended
to market the product at reasonable prices, products which other-
wise couldn't be so marketed. There was a case where the words
‘“‘reasonable prices,” 1 would submit, are just not susceptible of
accurate standards being attached to it, and one which would be
of the omnibus ambiguity type and would be struck down.

Now, ['ve aiready given you the example of the A{ford case.
This was a resolvable ambiguity, but it was a mousetrap type case.
This man was mousetrapped. But this Court nevertheless said this
was not void for vagueness and permitted the conviction to stand.
Now, I cite this case as authority for the proposition that the
mousetrap reason for void for vagueness is not the one that this
Court is really the most concerned with. I'm not going to suggest
that it is not & concern at all to the Court, but it is not the primary
one. The primary situation where this Court’s called upon to
adopt the void for vagueness doctrine is one where you have an
omnibus ambiguity, one which contributes to subsequent mouse-
trapping of a potential defendant, and one which is likely to give
rise to erratic law enforcement in the State, particularly in the
state courts, on subsequent occasions.

Other ambiguity statutes which have been upheld even
though the mousetrap factor was present are Vandanny Petroleum
Company, one which involved, which prohibited the unreasonable
waste of natural gas. Now, on its face that seems like a some-
what ambiguous statutory reference. But the courts that applied
the judicial gloss to that statute said that they would interpret
‘“unreasonable waste’’ in the context of that amount of gas which
was necessary to lift crude oil to the surface from the ground.
Once the statute was given that standard, it became permissible or
possible, with almost mathematical certainty, through the applica-
tion of engineering formulas, for a person to determine exactly
how much natural gas—what was and what was not waste. So
there we have a judicial gloss which resolved the ambiguity, even
though the initial defendant was trapped in that case. This Court
nevertheless refused to apply the void for vagueness doctrine.

Now, let me make a few comments about the free speech ar-
gument which the Solicitor raised in his brief on the ambiguity
point. He pointed out that where you're dealing with areas of free
speech this Court is more likely to apply the void for vagueness
doctrine than you might otherwise apply it in some other situa-
tion. I think as an abstract proposition this is probably true. But |
don’t think that this case is a free speech case of the type that the
Cournt would apply the void for vagueness doctrine to, or at least
not based on your past performance in this area. It secems to me
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that the void for vagueness doctrine in free speech areas is one
which would be applied where you have the unresolvable, the omni-
bus ambiguity type, which might conceivably include within its
criminal scope certain areas of permissible free speech. This might
discourage the person from exercising his free speech for fear of
being dragged through the criminal courts of the state.

But even more important, a person exercising free speech
properly, when he’s tried, in the course of his trial—particularly if
this is done in the state court—with an omnibus type statute may
find himself convicted in a situation where this Court, because of
its more limited scope of review of state court decisions, cannot
give this man redress. So in that situation, where you have omni-
bus vague state statutes that deal in the area of free speech, then
this Court, I think, is likely to apply the void for vagueness doc-
trine. But I submit that this is not the sort of case we have here. |
think we have here a resolvable ambiguity situation and it would
not be a proper one for the employment of that doctrine.

Now, let me make another comment about Mr. Solicitor’s
void for vagueness argument with respect to free speech. I think—
this is difficult 10 articulate, but—it appears to me that the idea
which these people are trying to disseminate by means of these sit-
in demonstrations is that they should be permitted to eat in unseg-
regated restaurants. This is the idea they are seeking to communi-
cate. Now, what Mr. Solicitor wants us to do is, this Court to re-
cognize the validity of that idea. He says that they should be per-
mitted to have the end which they are seeking to secure by their
free speech. Otherwise, they will be denied this free speech.

Well, this may be so, but it seems to me the place to present
that argument is to make the constitutional argument before this
Court that refusing to seat Negroes in restaurants is a violation of
their free specch. Well, this is not being done in this case. Instead,
he seeks to apply the void for vagueness doctrine, which he says—
I think he would say-——would avoid the necessity of making a deci-
sion on that issue. In short, he is, I think, asking us to presuppose
that Negroes have a right to be on the premises. This is the issue
which is the primary issue in this case, which is being asserted by
the appellants in this case. They think they do have a right. If
that’s the case, then that’s the issue that should be decided and it
should not be avoided by an attempted application of the void for
vagueness doctrine.

Thirdly, on the question of free speech, I think this Court
must take into account the other opportunities which these people
had to exercise their free speech rights. There is a sidewalk in front
of the Hooper Restaurant. There is an area there, as I understand
it, in front of Glen Echo. In fact, the record shows that picketing

¥

577



was carried on there. And this would, I think, give them opportu-
nity to communicate their ideas to the people in the park as they
came out, or in the restaurant as they came out. So that this is not
like the company towns, for example, where people spend ninety
percent of their time in their own home town. If you can’t get in
there to talk to them, it’s uniikely that you'll ever be able to com-
municate your ideas to them. But when you’re dealing with res-
taurants and amusement parks, this only consumes a very small
fraction of a person’s everyday life, and he must get in and out of
the place, and if you can contact him at the gate I would think that
this would satisfy the requirements of free speech.

I see my time is up. | would only make one further comment.
As Justice Goldberg has already alluded to, there is an excellent, 1
think, law review note that appears in 109 of University of Penn-
syivannia Law Review that deals with this void for vagueness sub-
ject. The theses which I have enunciated today certainly are not
original with me. They're explored at great length in that note,
which I would call to your attention.

Thank you.

MR. CHIEF JUSTICE WARREN: Mr. Greenberg?

REBUTTAL ARGUMENT OF
JACK GREENBERG, ESQ.,
ON BEHALF OF PETITIONERS

MR. GREENBERG: May it please the Court, this is a rebuttal
argument in Barr and Bouie versus South Carolina, and Bell ver-
sus Maryland.

I think it’s important at this stage of the case to focus on
what these cases are really all about. During the argument yester-
day and today there has been, and in previous cases of this sort,
there has been considerable discussion about hypothetical discrim-
inations against redheads in places of public accommodations.
Discussion of that problem and the whole area of whimsical, irra-
tional racial—irrational discrimination is virtually nowhere a real
problem and certainly nowhere—it’s not at all a problem con-
nected with any of these cases. If such a case arose, society and
the law and the courts probably would not be concerned with it at
all.

But the pattern of racial discrimination is characteristic of
great sections of our country, and this is the problem that the
Fourteenth Amendment was designed to deal with. Recurrent
throughout these cases—well, it is throughout the country, Mr.
Justice Black, if that was the implication of your question. In
some sections of the country it takes different forms and is more
prevalent than in other sections of the country. In some sections
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of the country, it’s dealt with by positive state legislation; the
states make an effort to deal with it. In other sections of the coun-
try, the states encourage it; and we feel that’s a constitutional dif-
ference.

Recurrent throughout these five cases and in questions posed
by the Court in arguments by opposition counsel has been the is-
sue of whether the proprietor of the amusement park or lunch
counter or the restaurant has the right to select his customers, and
if not, what in the Constitution deprives him of that right. But we
respectfully submit to the Court that these cases involve the gues-
tion of whether these criminal convictions should be affirmed or
reversed. When we speak of rights in such a context, what we
mean is, can the proprietor invoke the full machinery of the state
police, the prosecutor, the courts and so forth, to impose criminal
sanctions on the Negro citizens who seek service in places of pub-
lic accommodation open to all except Negroes. In that sense of the
word “‘right’’, that question is as I have put it, and that guestion
alone is involved here. We're not talking about homes, churches,
clubs, car polis and so forth, We’re talking about places of public
accommodation.

But even in connection with the problem of the home, we
have suggested to the Court that reasonable limitations on the
doctrine can be found in constitutional considerations of privacy;
and I don’t think it is to be assumed, to paraphrase Mr. Justice
Holmes in the case in which it was suggested that the power to tax
involves the power to destroy, that, should the proposition be put
to this Court that a decision saying that a Negro cannot be arrest-
ed for sitting at a lunch counter, that such a conviction cannot be
reversed because then the home would be invaded. The answer
would be, I am certain: Not so long as this Court sits.

This case is not even like Burton against Wilmington Parking
Authority, in which the plaintiff sought an injunction to compel
service. To be sure, we have expressed the view in our argument
and brief that a Negro has a Fourteenth Amendment right to be
served in 2 place of public accommodation or, to be more precise,
a Fourteenth Amendment right not to be denied service because of
his race. And we have found that right, as we have suggested in
our brief and in our argument, in at least three different places:
the fact that the State is involved to a significant degree in the
Burton sense, the fact that the refusal stems from a community-
wide custom generated and shaped by state law, and so forth; and
we have argued that any right, the right in a jural sense, of a pro-
prietor to be able to exclude a Negro or refuse to give him service,
constitutes a denial of equal protection of the laws; and that, fur-
thermore, the states have an affirmative obligation, which the Civ-
il Rights Cases assumed they had fulfilled and would continue to
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fulfil, to protect the Negro in these circumstances.

MR. JUSTICE WHITE: Mr. Greenberg, 1 take it your position
does include the proposition that the proprietor has no privilege to
exclude the Negro at all, that the Negro has an affirmative right to
enter the restaurant and be served, and that he would have and
should have, in the course of the case, have some remedy in the
courts to enforce this right?

MR. GREENBERG: Yes. I think the Civil Rights Cases properly
assumed that, either by state legisiation or state common law,
such a right would be recognized and upheld.

MR. JUSTICE WHITE: I thought the case said, whether or not
there is such a right is a different question which we need not de-
cide here.

MR. GREENBERG: Yes, but it says, we decide these cases on the
assumption that such a right exists.

MR. JUSTICE WHITE: Exactly. And if there was such a right,
then the case gave an answer (o it. If there was no such right, there
was no occasion for the opinion at all.

MR. GREENBERG: I'm not certain that I catch the force of your
question or your comment. My understanding—

MR. JUSTICE WHITE: I'm just suggesting that the Court in that
case did not decide—

MR. GREENBERG: Oh, certainly not. It did not decide the ques-
tion.

MR. JUSTICE WHITE: It indicated it was quite a different ques-
tion,

MR. GREENBERG: But when we get into the question of what
cases hold and what they mean and sometimes make nice discrim-
inations about what they stand for as a precedent, I think it’s im-
portant to see the assumptions upon which courts proceeded. And
they proceeded in that case upon a basis which meant that the
Court thought that it was deciding a case in the context of a state
law or state common law doctrine which protected Negroes in
their right to service.

Now, how that affirmative obligation of the State is to be
enforced is not the question here now. Congress certainly, we sub-
mit, could enact legislation to do that. But a fortiori, a Negro
seeking service under such circumstances, we submit, should not
be subjected to arrest, prosecution and so forth. The proposition
we chiefly urge, and indeed, the only proposition—
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MR. JUSTICE HARLAN: If your proposition is correct—[Inau-
dible}'.

MR. GREENBERG: No, Your Honor, because Federal legislation
would provide & remedy. It would permit the Attorney General to
bring a suit. There is a question to which I'm not certain I have
the answer, and that is whether Title 42, Section 1983, which uses
the term *‘under color of law’’ in the jurisdictional sense, is coex-
tensive with state action, and consequently, whether such a Negro
excluded from service could file an action to compel service in the
Federal courts under existing Federal jurisdictional legislation. 1
don’t know. But I say certainly this means Congress could enact a
statute conferring such jurisdiction on the Federal courts.

But the only proposition we urge here today is that these
criminal convictions here cannot stand, and they cannot stand, we
say, because state enforcement of a businessman’s racial prejudice
cannot coexist with Shelley versus Kraemer. Indeed, because these
cases are criminal cases and because they involve prejudices acted
out in the public arena, that follows a fortiori from Shelley.

To say that the State acts neutrally in enforcing the business-
man's prejudices ignores all that we know about the nature of
law. And there is the celebrated quote in Shelley against Kraemer
that the Fourteenth Amendment bars the indiscriminate imposi-
tion of inequality. And so here, the fact that so remote a fantasy
can be enteriained that South Carolina, Florida and Maryland
might use their criminal processes against whites unwelcome to an
anti-white lunch counter proprietor is a constitutional irrelevance.

Getting back to Shelley for a moment, this case is even closer
to Shelley than has been suggested so far, because the man who
brought the action for ejectment or sought the injunction against
the Negro in the home in which he was an occupant was secking
to eject the Negro from his, the plaintiff’s, own property. This
plaintiff had a property right. It was characterized as a negative
reciprocal easement. And that Negro was in there, physically pres-
ent upon the plaintiff’s negative reciprocal easement. That case
was an action for injunction. It could have been an action for
ejectment. It could have, under state remedy, it could have been
an action for trespass. Nevertheless, this Court held that, under
the circumstances, the plaintiff could not invoke the processes of
the State to exclude the Negro from his, the plaintifs, negative
reciprocal easement.

Finally, we repeat our insistence in argument made earlier
that giving Shelley its rightful scope in these cases, which arise in

'Because of an imperfect taping system and aging tapes, some
passages are inaudible.
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the public areas, implies no weakening of general rights of pri-
vacy, which the Constitution recognizes, in the businessman’s pri-
vate office or indeed in the private office in Woolworth's, or,
most insistently, in the home. The constitutional principle of pri-
vacy has been characterized in the elder Pitt’s famed remonstrance:
*“The poorest man may in his cottage bid defiance to all the forces
of the Crown.”’ And not very long ago, this Court, in Silverman
against the United States, quoted from Judge Frank's dissent in
On Lee, which 1'd like just for a moment to read to the Court, be-
cause ] think it characterizes the privacy argument:

A man can still control a small part of his
environment, his house. He can retreat thence
from outsiders, secure in the knowledge that
they cannot get at him without disobeying the
Constitution. That is still a sizable hunk of
liberty, worth protecting from encroachment.
A sane, decent, civilized society must provide
some such oasis, some shelter from public
scrutiny, some insulated enclosure, some en-
clave, some inviolate place which is a man's
castle.

And what Shelley does do under these circumstances and
these cases at bar is to command that these criminal convictions
be reversed, and it does not intrude into the genuinely private life.

Now, in conclusion, while the cases today have been argued
as separate issues from Maryland, South Carolina and Florida,
involving five different groups of young people seeking service at
different kinds of establishments—an amusement park, a restau-
rant and a lunch counter—these are different examples of the sin-
gle issue that has been before this Court now, viewed in its narrow
sense, for at least three years, and indeed, viewed in its broader
sense, all the way back to the Civil Rights Cases up through Strau-
der, through Gaines, Sweatt, McLaurin, Brown, and all the ceie-
brated cases that we know so well. In 1960 there was Boynton ver-
sus Virginia, which, while involving the commerce clause and the
Interstate Commerce Act, was a principle antecedent of much of
what we have been hearing here today. In 1961 there was Garner
and its companion cases against Louisiana, decided by this Court
on the basis of the due process clause and the fact that there was
no evidence to sustain the conviction. This past year there was
Peterson and its companion cases, based upon the fact that there
was an explicit city ordinance or municipal policy requiring the
proprietor to discriminate racially, even though, as conceded in
the argument, the ordinance was not worth the paper it was writ-
ten on.



Common to the cases of these years past has been the argu-
ment that enforcement by a State of racial discrimination, even
though it originated in the decision of the owner of a private res-
taurant or lunch counter, violated the equal protection clause of
the Fourteenth Amendment.

MR. JUSTICE BLACK: Was that the Boynton case?
MR. GREENBERG: That was argued in Boynton also, yes.

MR. JUSTICE BLACK: But that wasn't common to all those de-
cisions you cite.

MR. GREENBERG: No. I didn’t say it was common to the deci-
sions. No, certainly not. I would say it was a common issue in all
the cases. But certainly Boynton was decided on the commerce
clause and the Interstate Commerce Act.

MR. JUSTICE BLACK: Act.

MR. GREENBERG: Yes. Oh, yes. You wrote the opinion, Mr.
Justice Black.

MR. JUSTICE BLACK: It was not the clause.

MR. GREENBERG: No. But I was trying to make the point that
this has been a common thread of issues which this Court has re-
currently faced.

Now pending on certiorari are, I would imagine, perhaps a
dozen or more cases involving similar issues; and pending in lower
courts and justice of the peace courts and state supreme courts
there are cases involving thousands of persons, principally in the
southern part of the United States. And that is the issue: Can the
State, by arrest and conviction, enforce racial discrimination in
the public life?

The decisions in Boynton and Garner and the seven cases of
last term have affirmed the historic role of this Court as an expo-
sitor of the great Amendments of this Constitution, the Thirteenth,
Fourteenth and Fifteenth Amendments, designed to expunge con-
siderations of race from American life. The decisions of this Court
have been met in part by the most encouraging reaction, in large
part voluntary compliance on the part of proprietors and, indeed,
whole communities. In fact, nowhere is the perception of Barrows
against Jackson more eloquently vindicated than in our experience
with sit-ins. Barrows held that for states to grant damages against
the vendor would encourage racial discrimination in housing, even
though, the Court observed, to enter into such agreements would
not, in and of itself, be illegal. The constant policy of this Court
in striking down convictions time after time in cases of this sort
has discouraged community policies which are created by state
customs and laws.
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We would therefore respectfully suggest to this Court that to
affirm these convictions below, on whatever grounds, can do
nothing but give aid and comfort to attitudes and practices wholly
antithetical to our most deeply cherished traditions of freedom.
Conversely, to reverse the convictions below and to strike at the
heart of the network of discrimination confronting us today—al-
though it is fast dissolving-—can only accelerate dissolution of the
slave system which this nation set out to destroy one hundred
years ago. And its role in this process has been one of this Court’s
greatest contributions to our constitutional system.

{Whereupon, argument in the above-entitied matter was ad-
journed.]



