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Session One

Black Lawyers in Twentieth-Century America
“Negotiating the Boundaries of Jim Crow Before the Civil Rights Era:
Black Lawyers in Virginia in the 1920's and 1930's”

Joseph Gordon Hylton, Marquette University School of Law

-look at black lawyers in south

>in past, most work by black social scientists and scholars (especially Houston and Gates) not give pre-Civil Rights era lawyers (before 1930’s) respect, 

denigrate them

>see these black lawyers as existing only b/c Jim Crow didn’t allow blacks access to professional training

>called them poorly trained, not “real” lawyers, just people who did some consulting


>not full-time lawyers

-reality, consulting US census and Martindale records






>info on lawyers, ratings, financial info







>compiled by whites, so somewhat suspect

>although, by 1920’s-30’s blacks getting decent ratings (not highest, but average), suggesting some level of respect







>not done of large cities(boo!

-US census on lawyers in VA (some may not have been actual lawyers—self reported info)( this project do biographies on them


>1900: 50


>1910: 37


>1920: 39


>1930: 57

-by 1920’s, most black lawyers in VA in urban areas

-1890’s VA bar exam changed to written, very rigorous

-by 1920’s, most black VA lawyers had gone to law school, mostly to Howard

>both of these mean that lawyers in the era were at least relatively well trained and qualified

-1920’s era—pre civil rights—people seen as not fighting Jim Crow


>local lawyers had different agenda than national NAACP



>not focused on fighting school segregation, but do see voting rights cases, and suits re: housing covenants

“How the Cleveland Bar Became Segregated: 1900-1930”
Robert N. Strassfeld, Case School of Law

-interracial law partnerships in Cleveland(a number b/w 1870’s and 1910’s


>Phibbs (sp?) & Green, 1890’s( most prominent?



>Ire. Immigrant and black guy

-black lawyers in Cleveland not fully equal with whites, but pretty close


>no blacks in corporate (prestigious) law at all

-this true up until 1930’s when Cleveland bar become segregated

-Case law school integrated in 1892

-a number of night law schools also provided legal education to blacks

-1900: 6 black lawyers

-1910: 11 black lawyers

-1900-1907 dockets in Cuy. Cty. Common Pleas Court


>250 cases w/ black lawyer

>of aprox. 130(?) Cass where race of client can be IDed, 80% white client w/ black lawyer


>25 (%?) divorce


>25 (%?) criminal defense


>rest civil tort

-Cleveland schools integrated during this time


>include black teachers for white students

-Cleveland fairly racially progressive


>L to abolitionist origins of Western Reserve, etc

-b/w 1920-1926, aprox. 1500 civil cases handled by black lawyers


>about half w/ black clients


>35% w/ white clients, but almost all of these in 1920, not 1926

-in the 1920’s and 1930’s Cleveland become more segregated city


>total city population increase, black population increase a lot


>L Great Migration

>almost all blacks move out of city center into East Cleveland

>black lawyers move out of downtown, where white lawyers were, into E. Cleveland

“Pragmatic Civil Rights Lawyering: Black Atlantans’ Struggle for Equality In and Outside of the Courts, 1944-1959”

Tomiko Brown-Nagin, University of Virginia

-Black lawyers in ATL( activism in and out of court

-introducing nuance into the tradition historical narrative of split b/w accommodators and protestors

-black lawyers as local activists


>not universal support at local level for national civil right legal strategy



>i.e. NAACP’s lawsuits

-A.T. Walden( NAACP’s man in ATL, 1930’s


>but not official( took “pragmatic” approach



>local, customized 



>work to get equal rights, etc.(not fight segregation in court, etc





>L VA lawyers

>not like local lawyers in Baltimore, but then again Thurgood Marshall was in Baltimore, so a different case


>what about local lawyers in Baltimore in 1910s? 1920s?



>where does Davis fit into this?




>sources: Crises, NAACP files?
Commentator: Kenneth Mack
-narrative of NAACP lawyers + a united march to equality culminating in Brown


>but now a look at local level



>Insert Davis here!!
-From Jim Crow to Civil Rights by Michael J. Klarman

-something by a guy named bell

-relationship of black middle class and civil rights


>L Davis, also Talented Tenth L
-friction b/w NAACP types and older group


>caused by rise of professionalism in 1930s?

-Charles M Huston’s 1935 article and 1928 report on Black Lawyers


>emphasis on full-time, private practice as ideal


>focus on training


>also wants to see non-political involvement

Session Two

Law and the American State Seminar Panel: American Law and the Private State
“A New Deal for the American Mortgage”
Peter M. Carrozzo, John Jay College

-1933( mortgage foreclosure rate of 1000/day

-pre-New Deal system(renewable 5 year loan…slammed borrowers, never catch up


>except w/ B&L’s



>B&L’s limited by savings in bank( did better in urban areas




>more people means more $





>mo’ money means mo’ problems

-Home Owners Loan Corporation


>color coded maps re: desirability of different neighborhoods



>hence “red lining”




>these would be great to work with

“So Poor as to Not Own Even Themselves”
Scott G. Lien, University of Chicago

-About charity, philanthropy, state interest in money left in will

>Jackson case, he leaves money for abolitionist group, for a fugitive slave assistance fund, and women’s suffrage group


>heir sues, etc

“The Rise of Non-Profit Government in America: A Preliminary Overview”
Nicholas Parrillo, Yale University

-Use of fees and commission to pay public employee


>through 18th and 19th Century very common both federal and state

-possible reasons why


>initially no want to pay higher taxes to support salaries



>but commissions, etc come from gov’t too

>fee’s as wages mean government employees looked at as casual workers, day laborers


>changes in 20th C. with more professional workforce and urbanization

>fee’s L to concept of gov’t job/office as property


>concept decline, esp. in late 19th C with end of spoils system

>early republicans saw gov’t office as interpersonal relationship, arising to deal with needs at local level in community


>i.e. Justice of the Peace

>fee as incentive

>naval prize bonus ends w/ Spanish-American war b/c need ships to work as group to from blockade, not compete w/ each other

>change from pursuit strategy to blockade means need new, bigger stronger ships, change strategy, etc

-in Md., const not allow this? Article about collecting state funds? Not sure…..
Session Three

U.S. Criminal Justice and the Retributive Turn
 “Governing through Crime: The Origins of the War on  Crime in the Crisis of the New Deal Political Order”

Jonathan Simon, University of California at Berkeley

-“governing through crime”( government’s move to stop crime as driving force of governance


>i.e. war on drugs, war on terrorism, prohibition?


>1950’s-1960’s

-crime victim as idealized citizen


>replacing yeoman farmers, industrial worker, etc

“The Disastrous Decades: Crime and Punishment in the 1950s and 1960s”

William Stuntz, Harvard Law School

-in new deal, increase in social safety net and in punishment


>1960 and 1970’s, only one get increased

 “The Pursuit of Equality through Criminal Law:  Why Determinate Sentencing?”
James Whitman, Yale Law School

-lots of numbers….

Session Four

The Rise of the Judiciary: Race, Politics, and Judges in Nineteenth Century America
“Free Soil, Free Courts, Free Men: Barnburners, Anti-renters, and New York’s Anti-Hunker Adoption of Judicial Elections, 1846”

Jed Shugerman, Harvard Law School 

-Move to elected judges (vs. appointed)


>take off on national level after NY move to elected in 1846

-In NY, move to elected judges was in part a political power-play


>Whigs push for elections b/c they were much stronger locally than in state gov’t



>even though elected judges are against Whig ideals

-1846 NY constitutional convention( Whigs, hunker dems and barn-burner dems


>Whigs and BB’s vote together and have majority

-Whigs also push for elections to capture populist appeal, esp. with anti-renters


>L free-soil

“Bashford v. Barstow and the Triumph of Judicial Supremacy in Wisconsin”

H. Robert Baker, Marquette University

-two cases in Wicso. Supreme Court, both in 1850’s


>Ableman v. Booth( re: freeing fugitive slave


>Bashford v. Barstow(election dispute

-Ableman v. Booth

>fugitive slave arrested, mass meeting on what to do, decide to try for write of habeas, eventually just bust slave out of jail

>Booth got arrested, but freed by Wisco. Sup Crt, who declared fugitive slave act unconstitutional

-Bashford v. Barstow


>Barstow the governor, Bashford challenging, Barstow re-elected

>fraudulently, apparently very obvious fraud (returns from town that didn’t exist)


>both get themselves sworn in( by different judges controversy


>eventually Barstow resign, which leads most people to believe he had cheated


>sup crt court ruled for Bashford to become gov.

-both cases show judicial interaction with popular opinion

>both cases in concordance with public opinion, or at least not in discordance with it


>A v. B was decided in time when Republican support was high


>B v. B wasn’t, but Barstow’s resignation meant people didn’t get upset 

when Bashford won the case

“Lincoln’s Court and the Collapse of Reconstruction”

R. Owen Williams, Yale University

-1860 most judges on supreme court old and/or dead

-by 1864, most of court had been appointed by Lincoln


>becomes majority Republican (or it would have been if they were Republicans)

-Lincoln appointed


>Swain


>Miller

>Field

>Davis

>Chase

-of Lincoln’s justices:


>4 ran for president and/or other offices while on bench


>all very moderate Republicans, if Repub. at all



>not abolitionists, took down reconstruction

-Lincoln need court to save his habeas restrictions, paper $$, and get rid of Dredd Scott

-did justices run b/c they were corrupt? Or because they were on the bench and were more virtuous?


>in era of “good stealings”

-justices shift to conservative also reflected national change


>follow public opinion?

Comments

Mark Graber, University of Maryland

Linda Przybyszewski, Notre Dame

-rise of judiciary because


>politics( politicians on bench


>slavery


>democratic party fights

-examining ways we study judiciary


>appellate decisions(easy way


>biography


>add( connections with local politics and events



>L esp. Wisco. cases

-today we don’t like judges in politics, but was that such a problem at the time?

>how do our view on judicial neutrality impact our study of past judges?

Session Five

Protecting the Vulnerable in 18th and 19th Century England 
“Estate Preservation and Preserving Estates: Protection of Family Property against creditors in the Late Eighteenth Century Chancery”

Adam S. Hofri-Winogradow, Oxford University


-equity decisions( court offer broad protection of family owned property against creditors


>this is protecting the vulnerable?
-1780’s Lord Chancellor = Lord Kenyon


>Go Kenyon!

“Anti-Truck Prosecution Societies in the Law in Nineteenth-Century Britain”

Christopher J. Frank, University of Manitoba

-Truck wages( paying in scrip, in merchandise, etc

-spawned riots, protest, etc


>banned by parliament 1894

-laws passed to limit it’s use


>but very limited in scope and applied very narrowly

-anti-truck laws only protect servants and artisans


>truck mostly used in mines + other industries

-store owners no like truck( cuts into their earnings if workers have to go to company store

“The practice of trials per medietatem linguae in England”

Karen Macfarlane, York University

-study Old Bailey criminal proceedings

-immigrants get jury of their peers


>at least half from own country, or at least half other immigrants


>“party jury”

-practice start in 12th C to protect Jews from being discriminated against


>so that all the merchants wouldn’t leave


>practice continue into 16th-17th C to protect all the Dutch merchants, etc

-by 18th C, UK have own merchants but continue practice


>seen as a favor [favour?] extended to foreigners by the ever gracious UKers


>Catholics eligible to have jury of Catholics?

-foreign defendants usually merchants, sailors, servants, visiting nobles, etc

-many foreign defendants didn’t want a party jury


>and party not really a benefit

>UKers on jury more likely to feel sympathetic to someone from a different country


>also many didn’t know they could have one

-party jury meant that English justice system was strove to be fair and progressive


>but it also meant that English people were prejudiced



>which they may have been, but no one was about to admit it




>party jury ended in 1870





>but foreigners still eligible to serve on juries

-by the 19th C, defendants didn’t take party jury often as compliment to the English

-party jury in colonies into 20th C

Session Six

Roundtable: Citizenship and the Law in 19th Century America
Michael Vorenberg, Brown University

Laura Edwards, Duke University
Kate Masur, Northwestern University
William Novak, University of Chicago 

Rogers Smith, University of Pennsylvania

-a lot of poli-sci nonsense and semantics

Session Seven

Rethinking the Early Twentieth-Century U.S. Supreme Court

“Ordinary Lawyering in Defense of the New Deal”

Michele Landis Dauber, Stanford Law School

-legal strategy to defend constitutionality of second round of New Deal cases was to present New Deal not as revolutionary but as very much precedence in U.S. history

-all the lawyers involved studied with each other

“The Supreme Court, Judicial Power, and the People”

Barry Friedman, New York University School of Law

-reactions to court striking down workers comp, child labor laws, etc


>Lochner era

-a lot of talk about class bias(judges own speeches indicate some truth in those accusations


>but is that the whole story? Dispute re: revisionism (isn’t there always?)

“Traditional Values and Positive Law: The Case of Prohibition in the Taft Court Era”

Robert Post, Yale University

-prohibition as largest exercise of Federal power to date (until New Deal?)( expansive power, required Fed. Gov’t get into a lot of new places (esp. police)


>also most invasive into everyday life of average citizens

-imposed on part of USA (east and north) by another (south and west)

>seen as illegitimate b/c imposed from out of state (not just b/c imposed by Feds)

>prohib not seen as area appropriate for gov’t involvement at all by large part of country

>as opposed to the industrial laws, etc, which everyone agreed should be subject to government regulation, even if some thought it shouldn’t be the feds

-prohib divide progressive


>had fought for prohib as a moral reform effort


>but not like it as Federal action

-prohibition sets up modern criminal trial procedure


>also see nationalization of police( become FBI

-during prohib federal power expanded by the progeny cases re: Volstead act

>Carroll (search & seizure), Lambert (medical booze), Olmstead (wiretapping, roots of right to privacy)

-part of supreme court no like prohibition b/c imposes new areas of regulation

-other (Taft & Co.) feel need to enforce the laws

>however, there was constant change in voting by justices(blocs change, politics “a mess” that era

