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GREETING:

You are hereby commanded that all excuses and delays set aside youw
be and appear at the Clerk’s office of the Circuit Court of the United
States for the Fourth Circuit in and for the District of Maryland

f : Monda 7y in %" next,to answer zm?‘o the bzll of

: ‘/ Yo in said court exhibited adainst

Hereoj yow are not to fuil at your peril, and have youw then and there this writ.

W'Lfness i' /ablo MELVILLE W. FYLLER, Chief Justice of our Supreme

Court, the w% day of %‘”‘ in the Year of our Lord, 7 ﬂgﬁ

Is’.sued

S %
RN, (. Clerk.

zp/u arance

next; otherwise the Bill may be taken pro confesso.
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GREETING:

You are hereby commanded that all excuses and delays set aside you

be and appear at the Clerk’s officeof the Circuit Court of the United

/%d%%es for the Fourth Circuit in and for the District of Maryland
on the M

onday n. next, to answer untothe LZZ of
complamf 0 Zecls éwy / eyl Altte

acd ol 8 ren/ Meeereonr” in said court exhibited against
yow. Hereof you are Tw/zfo fail at your peril, and have youw then and there this writ.

Witness t ﬁf%abie MELVILLE W. FULLER, Chief Justice of our Supreme

Court, the day of Z _ in the Year of our Lord, 7?&;} %

. Issued // day of ‘%’ 1?0&5“‘“

MEMORANDUM: The defendantet atA- }‘zéjm’ lo enler > _appearance

inthe suif in the Clerk’s Office on or before the first Moy @-‘ of.. L

next; otherwise the Bill may be taken pro confesso.
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W, Cabiell Bruce, (?) / / % Feury 0. Merhs,
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L “_q'drh- 'rw' CLeERK,
Egar Allan Jor, Bepartment of Law,
Joseph $. Golhamith, Wourt Housae.
Alhert €. Ritchie,
Sylvan #ayes Laurhheimer,
Baltimore, D, March 13, 1905,

Edgar Allan Poe, Esq.,
Deputy City Selicitor.

Dear Sir,-Please find enclosed copies of subpoenas handed me
by the Burnt District Commission and his Honor, the Mayor, in the matter
of the case of Sidney Turmer Dyer, by Elisha Dyer, Jr.,, her next friend,
et al, vs, The Mayor and City Council of Baltimore, et al, in the Cir-
cuit Court of the United States.

Please be so kind as to take charge of this case and see that the
proper defenses are seasonably interposed on behalf of the City and the
members of the Burnt District Commission.

Truly yours,

= /4 - -4
T b eniD
City Solicitor.

WCB /HWw,

Fnels,
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You are hereby commanded that all excuses and delays set aside youw

GREETING:

be and appear at the Clerk’s office of the Circuit Court of the United
——  States for the Fowurth CU cwit in and for the District of Maryland
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IVztness the Hon ?&Zc MELVI éLL W. FULLER, Chief Justice of owr Supreme

Court, the z day of in the Year of our Lord, 189 05
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MEMORANDUM: The defendant~ &V pequiy,
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June 12, 1905,
Joseph 3, Goldsmith, ®aqg,.,
Assistant City Selicitor,

Dear Sir,=Will you not please take charge with Vr. Poe of
the following cases: Sidney Turner Dyer, et al vs, Maycr and City
Gouncil of Baltimore, et al, in the Circuit Court of the United States;
Cusberland Dugan ve. Mavor and City Council of Baltimore, et al, in
the Cireuit Court of Balitimore City; Carter, Hughes & Co, va, Mayor
and City Council of Baltimore, in the Circuit Court of Baltimore City;
Laura Patterson, et al vs, Mayor and City Council of Baltimore, et al,
in the Clrcuit Court No, 2 of Baltimcre Clty; and Mary Lee Andrews va,
vayor and City Council of Baltimore, et al, in the Circuit Court No, 2
of Saltimore City.

Truly yours,

City Solicitor,
wolt /imw,



. Gabell Bruce,

Edgar Allan Hoe, o Etpartmtnt Uf 1&11],

s Fenry M. Weeks,
DepuTy CiTy SoLicit (=13

; _
Fnseph H. Goldamith, Gourt Fouse.

4 #
Albert @. RBitrhie, Jar™y 4
Sylian Hayes Lauchheimer, 2 . ;.:-ﬁf
" .

AesISTANT CiTy SoLiciToRrs

Baltimore, Md., June 12, 1905,
Joseph S, Goldsmith, Esq.,
Assistant City Solicitor.

Dear Sir,-Will ycu not please take charge with Mr. Poe of
thie following cases: Sidney Turner Dyer, et al vs. Mayor and City
Council of Baltimore, et al, in the Circuit Court of the United States;
Cwiberland Dugan vs. Mayor and City Council of Baltimore, et al, in
the Circuit Court of Baltimore City; Carter, Hughes & Co, vs. Mayor
and City Council of Baltimore, in the Circuit Court of Baltimore City;
Laura Patterson, et al vs, Mayor and City Council of Baltimore, et al,
in the Circuit Court No, 2 of Baltimore City; and Mary Lee Andrews vs,
Mayor and City Council of Baltimore, et al, in the Circuit Court No, 2
of Baltimore City.

Truly yours,
L foeo R
' ¥ Solicitor,
WeB /HWW
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2nd DISTRICT.

Merchants & Miners' Transportation Company,
Foot of Long Dock,

Henry Williams, foot of Commerce Street,

Martin Wagner, foot of Gay Street,

3rd DISTRICT.

Baltimore Yacht Club, foot of South Street,

Baltimore, Chesapeake & Atlantic Railway Company,
Foot of South Street,

4th DISTRICT.

Baltimore Steam Packet Company, foot of Barre Street,

Baltimore, Chesapeake & Atlantic Railway Company,
Foot of Camden Street,

Chester River Steamboat Company, foot of Conway Street,
ErtcessomTime; Tight-&-Prati-Streeis,

/La/eyf 2.3 ¢












Where portion taken, tlcre is a2n apporiiomrent of the rent.

Comudssioners ve. Johinson, 6 Mips., 240,

Bﬂ“hy Vo« ?1ahf. 38 Mo *y 1‘3-

C'Brien vs. Ball, 110 luss., 28.

Dys ve. Wightman, 65 Pa. Ste, 426,

} Lodge vs. ‘artin, 31 App. Div. K.Y, , 13.
Taylor, Iandlerd and Tenant, 8cec. 510

Biadle vs. Hussuaen, 235 “le., 579, 602.

rk, 24

Kingsland ve. Cla Mo., 24.

Cuthvert ve. Kuhn, 3 Whart., 357.

Voegtly vea. Pititeburg, 2 Grant, cases, 243.
Uhle vs. Cowan, 192 Pa. S8t., 443,

Tay lor, landlord and Tenant, 8Sec. 386, 519.
Rele vs. Hayden, 20 R.I., 544.

Private contrac's are propérty and may be condemned.

10th Amer. & Eng. Eneyelop. 1088, 1089, and notes.
Inngdon ve. Yayor %e., 93 N.¥., 161.

Opening of 32nd S8t., 102 Penn. 8Bt., 11b.

Met. Cu.Rs Cos va. Chicago, 87 Ill., 318-324.

iong Island vs. Brookiyn, 166 U.S. 690-691-8692«693.
UeBe va., wﬂﬂh' 188 UOS'. 485.

Providing for injury as to damages before competent Court

and allowing appeal is due precess of law,

Pearsen’ ve. Yewdall, 95 U.S. 206 (Roso's)notas No. 9,
' P 2561).

1 Bminent demmin is inherent in yovermment as such, and is a8
indestructible as the Blate iteslf, and all property, tangible as well
as intangible, is held subject to this right.

Adirondack HVO Co. v8. NeXo, 176 U.Ss 346' 347,
Tong Island vs. Brooklyn, 186 U8, 689.




Crowe ve. Wilson, 65 Md., 479, 481, 483, 484.
¥opp ve. Herman, 82 Md., 350.

Balte. va. Canton Co., &5 M., 235, 237.

Nature of 99 years lLoase.

Banks ve. Haskie, 45 Md., 207,
Baltimore & Ohle vs. Canton Co., 63 !d., 218.
Crowt vs. Wiiaon, 65 Hdn, 47%.
Kopp ve. Horman, 82 Md., 339.
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Where portion taken, there is an apportionment of the rent,

Comissioners vs, Johnson, 66 Miss,, 249,
.

Barclay vs., Picker, 38 Mo,, 143.

0! Brien vs, Ball, 119 Mass,, 28,

Dye vs. Wightman, 66 Pa, St., 425,

Lodge vs, Martin, 31 Appe Dive N. Y., 13.

Taylor, Landlord and Tenant, Sec, 519,

QpeningSbeh-8%47 B PRIty 2SBv—

Biddle vs, Hussman, 23 Mo,, 579, 602,
Kingsland vs, Clark, 24 Mo., 24,

Cuthvert vs. Kuhn, 5 Whart., 357,

Voegtly vs, Pittsburg, 2 Grant, cases, 243,
Uhle vs. Cowan, 192 Pa, St., 443

Taylor, Landlord and Tenant, Sec, 386, 519,
R, I. vs, Hayden, 20 R. I,, 544, ,

Private contracts are property and may be condemmed,
loth Amer., & Eng., Fneyclop, 1088, 1089, and notes,
. Langdon vs, Mayor &c., 93 N. Y., 161,
Opening of 32nd St., 102 ’ﬂm. Bt.’ 115.
Het. C. R. 000 Ta. Chic&go, 8'? 111.’ 318"'324.

Long Island vs. Brooklyn, 166 U, S, 690-691-692~693,
U, S. vs, Lynch 188 U, 8., 485,

Providingfor injury as to damages before corpetent Court,and
allowing appeal,is due process of law,

Pearson vs., Yewdall, 95 U, S, 296 (Rcae's)notes No, 9,
Pe 256),

Fminent domain is inherent in government as such, and is as
indestructible as the State itself, and all property, tangi=
ble as well as intangible, is held subject to this right,

A-dirondaCk m. CO. V8. H- Y.' 176 U. S., 346, 347.
Long Island vs. Brooklyn, 166 U, S,, 689,
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Power way be deleguued.
10 Au. & Eng. Encyclop., 1003.

May be delegaied Lo municipal corporations.
Ibid., 1009.

Legisluvure declared Lie use public.

Ibid., 1069, 1070.

Uses cunsidered public. Higlhways.
Ibid., 1072.

Land waken {or a public park is a public use.

s}loel.kikﬁl' V8. U.S-’ 1'1? U.Sl’ 297'

S‘brt‘:u'bo

Garrison vs. Civy of NeYe, 21 Wall., 200.

Public use declared by Legislature will generally be respected
by the Courus.

U.8. ves. Gelvysburg, 160 U.8., 680,




What properiy may be vaken.
10 Au. & Eng. Encyclop., 1968, 10869.

Comypensat ivn. Markeiu value. (Read)
Ibid., 1161, 11562, 1155, 1154, 119, 1157,

Reduciion of rent. EBleuern of coupensatiocn.

Tbid., 1160,

Lessue.

Tbide, 1164, 1180, 1166, 1194

1

Lessee envivled vo coupengation, and, therefore, tLaking
does nou amount Lechnically vo an eviction.
No apporiiomaent when part tukeu.

Curl'ig&n VB« Chic(go. 1"#‘:‘: Illl, 5;)7, 5‘;)-

Where parv vaken, covenant not afected, and no apporiion-=
6N

gauw vse Bosuon, lu P;mﬂij 11}:%..1

[N 501 V n .

Workmn vs. H wa "aﬂzQP .*('S.,.', .;6
Sbb}).l. s VBe VJ.]..I.‘!(_,B, luo I.Llo. d?o
Corrigan vs. Chlcugoy les Iile, D0/
Gluck vee. Civy of Iu.&;dux 8, al Mde , SlG.



Where all and where only a part taken.
Corrigan vs. Chicago, 144 Ill., 538, 545.

Covenant to pay remt remaing in force although all the
property taken.

2 Lewis, v. 1009,

Foote vs. G.’Lrlc117111:51‘!:..1;ll 11 Ohio, 468.
Foltz vs. Huntly, 7 Wend., 217,

Chicago vs. Garrity, 7 I1l. App., 474.

Vhere portien taken, there is an apvertiomment of the remt.

Cormjssiconers vs. Johnson, 66 lliss. %49.
See 65 lowa, 263 124 Pa, St. 297).

Barclay ve. Picker, 48 Mo., 144.

0'Brien ve. Ball, 119 Mass., 26.

Dyve vs. Wightman, 66 Pa. St., 425,

lodge vs, Marin, 51 App. Div. N.Y., 13.

Jaylor, Landlord and Tenant, Sec. 519.
ening 25th St., 8 Phil., 488,

{iddle ve. Hussman, 25 lo., 579, 602.

Kingsland vs., Clark, 24 Mo., 24.

Cuthvert vs. Kuhn, o Whart., 457.

Voegtly vs. Pittsburg, 2 Grant, cases, 243.

Uhle vs, Co 192 Pa. St., 443.
;~1or,Lmd’f§Irﬁ and Tenant, Sec. 386, 519,
Rel. vs. Hayden, 20 R.I., Ddd.

liarket value. Iieasure of damages.

Boom Co. vs. Patterson, 96 U.8., 4086.
Searl vs. Schocl Distriet, 1oo U.8., 560.
Bauman vs. Ross, 167 U.8., 574.

“harp vs. U.S., 190 U.8., 64l.

-




The power extends to every specles of property within its
territorial jurisdiction, and to every variely and degree of interest
therein,

10 Am. & Eng. Encyclop., 1088, 10689, and notes.

Private contracts are property and wmay be condermed.
Ibidl 9’ 1089.

Langdon vse Mayor &c., 96 N,Y., 161,
Opening of 52d Street, 192 Pa. St., 115,

The right of eminemt domein cammot be surrendered, and the
legislature may exercise it vhenever the public exigencies require.
Ibid. w ‘
Brunner vs. Beston, 102 lings.,, 22.

People vs. B, & 0., 117 N.Y,, 155,
lon;; Island vs. Brooklyn, 164U.8., 689, 690,

Contracts are merely property a=md must yield.

Ibid.
Metv. CeRe Co. vs. Chicago, &c., 87 Ill., 518, 524,

Contract is a mere incldemt tc tangible property, and con-
tracv is property which, like any other property, mey be taken,
/ leng Island vs. Brooklyn, 166 U.S., 699, 691, 692, 695.

All property, including franchise, may be taken.

10 Rose (U.S.) noves, 250 ot

Crecmwod vs. Freight Co., 105 U,8., 22. :
Charles River Bridie vs. Warren Brié{;e, 6 How., 638,
ichmend vs, Iculsa, 15 Howard, 8o.

il




Charter is a contract am private property, but like all
private piroperty is subject e the right of eminent domain.

Wegt River vs. Dix, et al., 6 Howard, 3507, 556, 542.
4 Rose, nctes, 675,

All privave wroperty Lield subject Vo righi of eminent do-

main,
\/ UsBe vs. Lynch, 186 U.8., <40,

Contracts in deeds. No impalraent.

Stevenson vs. Loehr, 57 Ill., 509.
Ellis vs. Welsh, 6 lass., 245, 25

[ -

Whavever exists in any form, whether vangible or intangible,
is subject vo the saercise o thie pover of eminent dowain.
V. Meve Co Re Cos vs, Chiu%ﬁi &., 87 Ill., 824,

V Watemiorks vse. Burkhart, Inda., 569,
/ Long Island vs. Breoklyn, 166 U.S., GE%

Providing for injury as Lo damges in condemmation proceed=
ings under eminent domain, before competent court, and allowing ap=
peal, is due pivcess of law.

\/ Pearson vs, Yewdall, 95 U.S., 296 (Rose's notes No. 9,

Pe 200/

Published novice is sufficient.
Huling vs. Kaw, 130 U.8., 565 (11Rose's notes, 756).




Assessieny may be wede originally by Commadgss ioners.

Supply Co. vs. Brooklyn, 166 U.S., 695.
Ikl-% %ﬁlmﬂ Ve, BrUUki‘ ’, 166 U.Sl’ @6-

Buinent domain is inherent in goverment us such, and is as
indesurucvible as Lie Svate itself, and ali moperty, vangible as well
as imvangible, is held subject e this righu.

V Adirondack Ry. Co. vs. N.Y,, 176 U.8., 546, 547,
/ Long Island vs. Brocklyn, 166 U.S,., 689,

In 1he Vhitcomb case argue that there is no impairuent

of vhe vhligation of Whe combract, because, in case Lhe leaschola is
vaken, olie lesses musy receive copensation Jorwvhat is {uken, and, if
he receives vhig, Vhe faclt that he comuinues Lo pay the old rent Lo
the landlord makes no difference, as vhe difference between hig former
possession and present possession is nade gvod by the compensation
which is awarded vo hin,

See Duily Record, Wednesday, Dec. 14, 1904, page 569.
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IN THE

Circuit Court of the United States,

For the District of Maryland.

IN EQUITY.

SIDNEY T. DYER Er AL
8.

THE MAYOR AND CITY COUNCIL OF BALTIMORE
Er A1

Brief for Plaintiffs on Demurrer to Bill.

L

The scheme of new wharves provided for in the Ordinance
No. 149 and the map accompuanying the same appears npon
its face to be beyond the powers of the Burnt Distriet Com-
mission as defined in the Act of 1904, ch. 87.

That statute purporting, as it does, to authorize an exer-
cise of the power of eminent domain must be strictly con-
strued.

Binney's Case, 2 Bland, Ch. 99, 129.

Cooley, Constitutional Lim., 7th Ed., pp. 762
and 763.

Ligare vs. City of Chicago, 139 Illinois, 46, 64.

C. & N. W. Ry. Co. vs. Gulp, 133 Illinois, 657.

Niagara Falls, ete., R. R. Co., 108 N. Y. 375.

Belcher Sugar Ref. Co. vs. St. Louis Grain Ele-
vator Co., 82 Mo. 121.
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As to the rule generully in regard to statutory construetion
in Maryland—
See—Foster vs. Blight, 2 Cranch, 399.
Scaggs vs. Balto. & Wash. R. R. Co., 10 Md.
268, 277. S
Maxwell vs. Baldwin, 40 Md. 273.
Gough vs. Pratt, 9 Md. 527, 532, 533.

The Act authorizes the condemnation of property for
“additions or extensions to the pnblic wharves or docks.”

- The Ordinance and Map contemplate the comstruction of

entirely new wharves and docks, obliterating the old wharves
and docks, both public and private, within the territory south
of Pratt street. This is not within the power conferred by
the Act of Assembly.

The word ** addition” means something added to another
thing, and not something disconnected therewith ; and the
supposed addition cannot be of greater magnitude—certainly
not of vastly greater magnitude—than that to which it is
alleged to be added.

Richardson vs. German-American Fire Ins. Co., .
85 Hun. 266, 268.

- As to this distinction between an oddifion to existing
buildings, wharves or other structures, and entirely new
buildings, wharfs or structures, see—

Peoria Sugar Ref. Co. vs. People’s Fire Ins. Co,,
24 Fed, 773, 778-7,

Similarly, “the word ‘extension’ imports the continuance
of an existing thing, and must bave full effect given to it
where it ocenrs,”

Brooke vs. Clarke, 1 B. & Ald. 396, 403, per Ld.
Ellenborough.

Moreover, the supposed “extension” wmust not be oub of
all proportion to the thing it is proposed to extend. Thus,
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the prolongation of a five mile railway for seventy miles
constitutes an entirely new road and not an exfension.
N. Y. Central, &c. R. R. Co. vs. Buffalo, &c. Ry.
Co,, 96 N. Y. App. Div. 471.
Said the Court :

“The term ‘extension’ conveys to the mind an enlarge-
ment of the main body, the addition of something of
less import than that to which it is attached.”

96 N. Y. App. Div. 475.

See also—Re Charlotte Street, 23 Pa. St. 286.

Seattle, dbe. Ry. Co. vs. State, T Wash. 150, 154-158, is in
point. The Legislature of Washington authorized a city
“to project or extend its streets over and across any tide
lands within its corporate limits.” The Court held that the
words project or extend were synonymous, and referred to
existing streets, so that the municipality had no power to
construct an entirely new street skirting the shore of the
tidal flats.

Inasmuch as those cases did not deal with statutes con-
ferring the power of eminent domain and therefore to be
strictly construed, they are the stronger authority for the
Complainants.

For cases in which Courts have construed statutes involv-
ing an exercise of the power of eminent domain and have
confined within the words of the enactment the objects for
which condemnation could be had, see—

City of East St. Louis vs. St. John, 47 Ill. 463.

Ite Widening of 34th Street, 10 Phila. 197.

Chicago & N. W. Ry. Co. vs. Chicago, 132 Tl
372, 375-376.

Corroborative evidence that the words “additions or
extensions to the public wharves or docks™ mean what they
say, that is, additions or extensions to existing public
wharves or docks, is afforded by a part of Sections 1T and 20
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of the Act, where the language is ‘“any addition * * *
or extension to any public wharf or dock,” in the singular.
See also section 27.

The power vested in the Burnt District Commission to
make “additions or extensions to the basin or harbor” cannot
by a latitudinarian construction be construed as equivalent
to a general power to improve the harbor or to improve
navigation, so as to enlarge the power to make additions or
extensions to the public wharves or docks. That the word
harbor in this connection is used to designate a place and
not, by a kind of figure of speech, to denote navigation or
harbor facilities in general is evident from its being coupled
with the word basin, a word also of purely local signification.
Then too, the Act (Section 8) requires the Commission to
give the “dimensions or extent * * * of any additions
or extensions it proposes to make to the harbor or basin of
Baltimore ;’ thus showing that physical additions or exten-
sions to the harbor or basin were alone what the Legislature
had in mind. See also Sections 23 and 27.

The Act does not contemplate any comprehensive scheme
for the improvement of navigation facilities except in the
manner therein mentioned, namely, by adding to or extend-
ing the basin or harbor, by filling up the basin to a limited
extent, or by adding to or extending public wharves and docks.
The statute as a whole shows that in the eyes of the Legisla-
ture the most important part of the scheme related to the
widening, opening, extending and straightening of streets, and
the laying out of squares, plazas and market places. Pro-
jected improvements to the harbor and the public wharves and
docks were evidently deemed of secondary importance. The
Act of 1904, ch. 468, authorizing a $6,000,000 loan, provides
that the monies thus obtained should be available “for sup-
plying additional means for defraying the expenses and cost
of carrying into execution the plan of improvements adopted
or to be adopted under the terms of the Act,” commonly
known as the Burnt District Act. In other words, the pro-
ceeds of the loan were not to be applied exclusively or even
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primarily to dock and wharf improvements. There is there-
fore nothing to suggest that the General Assembly supposed
that any dock or wharf improvements made under the prior
Act might cost as much as $6,000,000. The street im-
provements, or some of them, were expected to be very
expensive. Thus the projected widening of Baltimore street
would alone, aceording to the estimates, have cost in the

neighborhood of $2,000,000. Moreover, very costly changes
~in the public wharves and docks might lawfully be under-
taken under the Burnt District Act. For example, the
Commission had power to fill up the basin—an expensive
undertaking—and also to enlarge the basin or harbor, an
enterprise which might cost an indefinite amount, accord-
ing to the extent of the enlargement or excavation.
Moreover, it may be well doubted whether the $6,000,000
appropriation is in fact sufficient to defray the expenses of
the comprehensive scheme of new wharves and docks which
is now being undertaken. Iundeed, ome of the reasons
assigned by the Burnt Distriet Commission for the ridicu-
- lously low valuations which they have placed upou the prop-
erty south of Pratt street, is that if the property-owners
were paid the true value of their land, the funds at the City’s
disposal would prove insufficient for its purpose !

IL

In any exercise of the power of eminent domain in con-
nection with the authority expressed to be conferred upon
the Burnt Distriet Commission by the Act of 1804,
chupter 87, to lay out additions and extensions to be made
to the public wharves and docks of Baltimore City and to
aequire the lands and property within said burnt district
which may le requisite to make such additions and exten-
sions, the settled principles of law require that the proceed-
ings should show distinetly, in relation to any piece of
property sought to be so acquired, wHAT public wharf, or
wHAT public dock 1t is, that is to be so extended or added to,



and to define precisely the particular additions or extensions
desired.

In regard to the widening and extension of streets [section
2, (1)] where the aunthority is expressed in similarly com-
prehensive terms, it certainly would never be seriously
contemplated to condemn a certain parcel of land, the prop-
erty of a certain individual, for the general purpose of
widening or extending streets within the district; but it
would be seen to be necessary to specify the street and the
bounds of the extension or addition deemed requisite to be
made to it.

11T,

The City is contemplating a fraud upon the Burnt District
Aect, inasmuch as the Act authorizes additions and extensions
to public wharves and docks, while the City, under color of
the power so conferred, is really intending to construct
wharves which shall not be public wharves.

Where a municipal corporation having power to condemn
for one purpose, undertakes to condemn ostensibly for that
purpose, but really for another object, a Court of Equity has
undoubted power to look behind the mere form of the pro-
ceeding, and, seeing that the real intent is unauthorized, to
enjoin the threatened condemmnation as wltra vires.

- — Lynch vs. Comm’rs of Sewers, 32 Ch. D. 72, 7?
Farist Steel Co. vs. City of Bridgeport, 60
- Jonm. T2.
Ligare vs. City of Chicago, 139 Illinois, G1.
Forbes vs. Delashmutt, 68 Towa, 164.

This doctrine does not trench npon the principle that the
expediency or necessity of a proposed taking is for the
Legislature. The objection is not that the establishment of
public wharves is unnecessary or inexpedient, but that the
City is not really intending to construct public wharves, but
some other kind of wharves. Hence, if this intention is
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alleged in the bill, the complainants are entitled to an injunc-
tion. Therefore, it is necessary to see just what a public
whart is.

“Piers or landing places, and even wharves, may be
private or they may be in thair nature publie, although
the property may be in an individual owner; or, in
other words, the owner may have the right to the
exclusive enjoyment of the structure, and to exclude all
other persons from its use; or he may be under obli-
gation to concede to others the privilege of landing their
goods, or of mooring their vessels there, upon the pay-
ment of a reasonable compensation as wharfage.”

Dutton vs. Strong, 1 Black. 23, 32.

As Judge Dillon says :

“ Wharves, piers, quays and landing places may be
either public or private. * % * Tf public, they may
be used by persons generally upon payment of a reason-
able compensation.”

1 Dillon on Mun. Corps., 4th Ed., see. 105.

A public wharf is a public highway, like a turnpike road,
which everybody has a right to use, upon payment of reason-
able tolls by way of wharfage.

Dugan vs. City of Baltimore, 5 G. & J. 357,
374-5.

A publie wharf which any individual or corporation should
have the exclusive right to use is a contradiction in terms,
just as much as to speak of a common carrier who is to
carry for one person exclusively, or a highway which one
person shall have the exclusive right to use.

See also :

West Coast Naval Stores Co. vs. Louisville, &e.
R. Co., 121 Fed. 645.

This prineiple that a public wharf is a public highway is
carried so far that no tolls can be collected at a public
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wharf although exacted from all persons equally, without
express legislative anthorization.
City of Chester vs. Hagan, 116 Fed. 223.

To be sure, there may be public wharves which the city
or State owning them has the right to lease or even alienate ;
for the public may own property which it may part with for
a consideration, where the property was acquired otherwise
than by condemnation so that no private rights are involved.
The State, like any private person, may sell or give away its
property, whether in perpetuity or for a term of years; but
the property then becomes private. Thus, if the State owns
a public wharf, acquired otherwise than by condemnation,
no constitutional rights of anybody would be violated if the
State should sell it or lease it so as to give exclusive or
uncontrolled right of user to the vendee or lessee ; but upon
such sale or lease the wharf ipso facto ceases to be a public
wharf so long as the private ownership or right of exclusive
user continues. The definition of a public wharf is a whart
which everybody has an equal right to use.

Thus, the Legislature may constitutionally authorize a
city to lease a public whart (where the wharf was not
acquired by condemnation, so that no private rights are
involved) to a ferry company, and may confer upon the
lessee the exclusive right of user, Broadway, dc. Ferry Co.
vs. Hankey, 31 Md. 346 ; but while such lease continues the
wharf ceases to be a public wharf, unless indeed the case
would be altered by the fact that a ferry is itself a public use,
since everybody has the right to use the ferry.

Prima facie, however, any lease of a public wharf is con-
strued as a mere farming of the wharfage or tolls and not as
conferring upon the lessee exclusive rights ; just a lessee of
a railway is bound to operate it as a common earrier and to
afford equal transportation facilities to all persons. This is
evidently the sort of leasing referred to in section 8 of the
Baltimore City Charter.

Taylor vs. Beebe, 3 Robertson (N. Y.) 262, 268.
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Now it appears from the Bill that the object of the defend-
ants in the threatened condemnation is ‘¢ that the use of the
lands to be nequired, and of the wharves to be constructed
adjacent to existing land, shall be given over for money con-
siderations to persons corporate and natural who may apply
for the same’ (p. 9); that “no part of the said lots of
ground and adjacent wharves in which your oratrix is inter-
ested as aforesaid * * * is to be used for public wharves or
in connection with public wharves ™ (pp. 10-11); that the
“wharves and docks proposed to be constructed in accordance
with the plan exhibited and shown by Complainants’ Exhibit
No. 4, are not to be publiec wharves and docks, but that the
defendants plan and intend to lease out the other wharves
designed to be constructed as auforesaid, for terms of years to
private persons, firms and corporations ” (p. 15); and that the
result will be “to transfer, indirectly through said municipal
corporation, to its lessees, private individuals or private cor-
porations, the use and enjoyment of land which previously to
the creation of said Commission was enjoyed by the various
original owners, including your oratrix, substantially in the
same manner as such lessees of the City are to be entitled to
use it?77 (P, 9.)  See also Plaintift’s Exhibit No. 7.

We submit, therefore, that the City is not intending to
construet public wharves and docks, and that the threatened
condemnation for any other purpose is wltra wvires, and
should be enjoined.

IV,

If the Legislature had attempted to coufer the power to
condemn for the purpose of leasing out to private individuals
for their exclusive use, the attempt would be in violation of
the Fourteenth Amendment and of the Constitution of Mary-
land.

Condemnation for other than a public use is forbidden by
the Fourteenth Amendment.

Mo. Pace. Ry. Co. vs. Nebraska, 164 U. S. 403.
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In order to constitute a public use, it is not enough that
the improvement may indirectly benefit the public by pro-
moting commerce or industry : it is essentinl that the prop-
erty taken shall be open to use by any member of the public,
or of some specified class of the publie, either gratuitonsly or
upon payment of reasonable tolls or fees.

.. Memphis Freight Co. vs. Memphis, 4 Coldwell
(44 Tenn.), 419, 423-428.

Thus, a street is a public use because everybody has the
right to use it. So, a railway is a public use because every-
body has the right to have himself or his goods earried upon
payment of reasonable fare or freight. The same thing is
true of a common grain elevator. Iven a lateral railway to
a coal mine or otl well may be a public use, because although
the road will be in fact chiefly, if not altogether, used by one
person or company, yet everybody has the right of user,
Ulmer vs. Lime Rock E. R. Co., 98 Me. 579, New York
Mining Co. vs. Midland Mining Co., 5 Atl. Rep. 217, 231
(M) The same principles apply to gas, eleetric-light, water
and irrigation companies : everybody within the district which
they serve has the right to the use of the gas, electricity or
water, as the case may be.

The Mill Acts (unless they can be sustained, us the Supreme
Court has leld, as an exercise of the police power, oh the
ground that no property is taken in the constitutional sense)
must be deemed an exception to the general principle. They
are very old Acts, many of them antedating the Revolution;
and if they are constitutional at all—a point on which the
authorities are divided—it is universally recognized that they
can be upheld only on the ground of inveterate practice, and
establish no principle which ecan be extended to other cases.
It is well settled that land cannot be taken for the nse of a
manufacturing company, ete.

Moreover, tlie property condemned must be wholly for a
public use. To be sure, individuals may incidentally receive
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a private benefit, as in the case of railway and other public
service companies ; but the public cannot lawfully be ex-
cluded from use of any of the property condemned.
Berrien Springs Water Co. vs. Berrien Cirenit
Judge, 94 N. W. Rep. 379 (Mich.)
Attorney-General vs. Eau Claive, 37 Wise. 400.
Fallsburg Power and Mfg. Co. vs. Alexander, 43
S. E. Rep. 194.
Ite Eureka Basin Co., 96 N. Y. 42,

The fact that the public cannot always, at their pleasure,
enter upon every part of the condemned property is no
exception to this doctrine. Thus, the public may be warned
to keep oft the grass in a public park, prohibited from
bathing in a public reservoir, from walking upon a railway
company’s tracks or riding on its locomotives, but every part
of the property taken must be employed in giving to the
public the service or use for which the condemnation is had.

We submit, therefore, that property cannot be condemned
for the purpose of leasing it to private individuals for their
private purposes, as the city intends to do.

See—Sanborn vs. Van Duyne, 96 N. W. Rep. 41,
(Minn.)

If the proposed lessees were themselves, all of them,
necessarily to be engaged in public service, the case might
be different. For example, it might more plansibly be con-
tended that the condemnation of a wharf could constitu-
tionally be authorized for the purpose of leasing it to a
railway company, a ferry company, a steamship company or
other common carrier ; on the ground that, while every per-
son might not have the right to moor at the wharf, yet he
would have the right to bring his goods there for ship-
ment by the carrier.

This is the ground npon which the case of He City of
New York, 135 N. Y. 253, so strongly relied upon by the
other side, is to be supported. The case proceeds upon the



12

assumption that the condemned property would be leased to
steamship companies engaged in trans-atlantic commerce,
i. e, to common carriers. In the case at bar there is no
ground for this assumption or inference, but the contrary
appears. The bill alleges (p. 9) that the City’s lessees,
private individuals or private corporations, are to enjoy the
property substantially in the same manner as the com-
plainants now do—that is, for their own private purposes,
dissociated from any public use.

We submit that the case is in substance indistinguishable
from Re FEureka Basin Warehouse, &e., Co., 96 N. Y. 42.
There the Court held that land could not be condemned for
constructing a basin or harbor where only a small part of
the resulting whmi—a-.}mce was required by statute to be open
for public use.

It is not, of course, conceded that the City counld congtitn-
tionally condemn land as a highway for the purpose of
assigning it for another sort of public use.

Moreover, only so much property can be condemned as is
to be used for the public purpose in question.

Gregg vs. Mayor, &e., of Baltimore, 56 Md. 256,
272-3.

Cooley on Const. Lims, Tth Ed. p. 777, note 1,
and cases cited.

And, in Maryland at least, it is also settled that no other
or greater interest in the property can be condemned than
the right to put it to the specific public use mentioned in
the condemnation proceedings, without any power in the
corporation condemning to put it, or authorize it to be put
by a vendee or lessee, to any other use whatsoever.

Kane vs. Mayor, &e., of Balto.,, 15 Md. 240,
249, 251.

Exhibit No. 4 shows that the Cable street property at the
head of Patterson’s Dock, is to remain, after the completion
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of the contemplated new wharves and docks, substantially
in the same situation as at present. 1t is not to be used in
the construction of any of the new wharves or docks, but is
to remain as at present. Hence, even if property could con-
stitutionally be taken for the purpose of constructing new
wharves and docks which will not be open to the publie,
under the plea that the public interests would be subserved
by the construction of wider and deeper docks, still our Cable
street property could not be taken. Hence, unless the Court
is prepared to say that the city could constitutionally be
authorized to condemn private property for the pur-
pose, not of enlarging docks or wharves, but of leasing the
land to other private persons for their own exclusive use, the
demurrer must be overruled.

The Legislature certainly could not condemn a street or
other highway for the purpose of leasing to a private person
the exclusive right of travelling upon the highway.

See—VanWitsen vs. Gutman, 79 Md. 405.

Yet that is substantially what is being undertaken here ;
for a public wharf is a highway quite as much as a street.
Dugan vs. Baltimore, 5 G. & J. 357, 374-5.

The power exercised by the City in the regulation of the
public streets to grant to owners of adjacent property certain
privileges—franchises™ so called—as, to construet areas or
vaults or porches, evidently has nothing at all to do with
the present question.

In some cases such action of the municipality may be
regarded as a partial release to the owner of the fee of a
small portion of the public easement. In all cases it is a
transaction simply between the grantee and the city. If the
fee of the street bed happens to be in a third person, who
is not consulted, his vight is not affected. 1If the owner of
the soil of the street does intervene, as, sometimes, in the
case of the erection of electric light or trolley poles, the
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question simply is, “is the erection in question a proper use
of the street as a public highway—that is to say, within the
purpose for which it was dedicated or condemmed?”

V.

The machinery of condemnation provided in the Act of
1904, ch. 87, does not afford the landowner due process of
law, as required by the Fourteenth Amendment, and violates
the Maryvland Constitution, for the following reasons :

A. Due process of law requires that the Commissioners
entrusted with tlie duty of valning property for purposes
of condemmation be Oupartial : and an agent of the corpora-
tion which is condemning is not deemed an impartial judge
within this rule.

Powers vs. Bears, 12 Wise, 213,
Re Woodland Ave., 178 Pa. St. 325,
House vs. City of Rochester, 15 Barb. 517.

Here the Burnt District Commissioners are expressly con-
stituted agents of the city, and, to make matters even worse,
are constituted agents for the purchase of the very land the
valne of which they are to adjndicate for purposes of con-
demmnation.  How can they be impartial 7 Must they not
have all the animus of a buyer? How can they separite
their two capacities? TIf they are loyal agents, they ave
hound to be partial judges; and the bill alleges, and the
demurrer admits, that they are in point of fact acting
solely in the interest of the city, their principal, as indeed
the provisions of the Act of Assembly shows must be the
case,

In this comnection, significance attaches to the omission
of the requirement—found in all the ordinances for opening
streets which have come before the Cowrt of Appeals (City
Code of 1869, pp. 828-9 ; City Code of 1893, Art. 48, Sec.
2)—that the Clommissioners shall before acting in any case
tuke an oath to exercise their duties impartially., This omis-
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sion alone would according to at least one case (Lumsden
vs. Milwaukee City, 8 Wise. 485) be sufficient to vitiate the
Act. At all events, it is a significant circumstance, and goes
to strengthen the objections to the procedure.

But, it will be said, the landowner can appeal to an impar-
tial tribunal. Tt is submitted that this would not be a
sufficient answer to the objection founded upon the Commis-
sion’s partiality, even if the right of appeal were absolute
and unfettered. Thus, the statutes held unconstitutional
in Re Woodland Ave., 178 Pa. St. 325, and in House vs. Uity
of Rochester, 15 Barb. 517, vespectively, gave a right of
appeal to an impartial Court (Pa. Pub. Laws, 1870, ch. 692,
sections 1-4, page 751, and N. Y. Laws of 1850, ch. 262,
sections 193 ef seq., particularly sections 199 and 201), yet
that fact was not thought suflicient to support their consti-
tutionality.  And upon principle, is it reasonable, is it fair,
1s it due process of law, to put npon one litigant the burden
of appealing from a partial judge—a judge who is acting as
attorney or agent for the opposite party in the very litiga-
tion in question? The appellant must ineur heavy expenses
which are not taxable as costs and for which he cannot be
reimbursed even if the eosts of the appeal ave eventually put
upon the other side. Moreover, some weight is bound to be
given by the jury to the judgment of the Commission. To
be sure, no jury is likely to be so unfair as to award the
inadequate sum which the Commission offers, but neverthe-
less they would inevitably be influenced somewhat by the
Commission’s determination.

Besides, the Act cavefully provides (sec. 19) that no com-
missioner shall act in any case in which he has an interest
that might perhaps lead him to favor the property owners.
If a bias adverse to the eity is a disqualification, should not
the same thing be true of the necessary bias in its favor?

At all events, even if the right of appeal would under any
circumstances be sufficient to sustain the constitutionality of
an Act which provides for a trial of fact before biased Judges

.
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who are acting as attorneys or agents for one of the litigants
in the subject-matter of the litigation, certainly the right of
appeal, in order to have that effect, must be exceptionally
free, clear, and efficacious. Instead of this, the appeal
allowed by the Act of 1904 is more limited and ecircum-
seribed than any Maryland precedent warrants. We shall
point out two particulars in which it is so unreasonably eir-
cumseribed as, we submit, clearly to bring this Act within the
ban of the Fourteenth Amendment.

B. The Fourteenth Amendment, in eminent domain cases,
requires reasonable notice and a fair opportunity to be heard
before an impartial tribunal.

Burns vs. Multnomah R. Co., 15 Fed. 177, 183.

It is true that personal notice in condemnation cases is not
indispensable, at least as to non-residents, because the pro-
ceeding partakes of the nature of a suit /n rem. As in other
actions ip rem, however, some service of notice or process
upon the res itself is necessary in addition to publication in
the newspapers, at the outset of the proceeding.

Pennoyer vs. Neff, 95 U. S. 714, T27.

This is a most just constitutional requirement. Notice by
publication is at best very uncertain; but every landowner
can keep some reliable tenant or bailiff in possession of his
property, who will either forward to him any notices served
upon the land, or in other ways will see that the steps
necessary for the protection of his interests are duly taken.
If therefore, as the Federal Constitution requires, his land
cannot be taken without service upon the land itself, the
owner is reasonably sure of actual notice of the proceedings.
The requirement of serviee of notice upon the land to be
taken is the more reasonable inasmuch as it can always be
observed without impeding the public improvement.

Yet the Act of 1904 not only wholly fails to provide for
notice served on the land itself, but by implication negatives
the necessity for such service.
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Moreover, any notice, whether hy publication or otherwise,
must be reasonable with respect to length : this is required
by the Fourteenth Amendment.

Roller vs. Holly, 176 U. S. 398.

There, five days after actual receipt of the notice was held
insufficient in the ecase of a non-resident. Here, the time
allowed for appeal is only fifteen days after the publication
of the first notice. The publication may be in any two of
the numerous newspapers printed in Baltimore, and is
repeated only once. Thereis no reasonable endeavor to give
the plaintiffs, who, while residents of New York, spend much
of their time in Europe, a fair opportunity of defending
their interests. Can it be said that the complainants will
probably receive notice of the proceeding in time to repair
to Baltimore, consult counsel, and have the necessary legal
papers prepared and filed, all before the expiration of fifteen
days from the first of the two publications ?

So far as our researches have gone, no previous statute in
Maryland have ever provided so short a period of publica-
tion. Under the Act of 1838, ¢h. 226, the time limited for
appeal (30 days) was not to begin to yun nntil the expiration of
30 days after the first publication in three newspapers. Later
ordinances provided, in street cases, that the appeal might
be taken within thirty days after the first of four weekly
publications in two newspapers. The question of the suffi-
ciency of the mnotice prescribed by the various statutes and
ordinances in street cases has never been argued in the
Court of Appeals, still less in the Supreme Court of the
United States; and no Maryland statute or ordinance has,
we believe, ever preseribed so short and inadequate a notice
as the Act of 1904.

If, in 1838, when there were only one or two newspapers
in the city, and they small affairs of not more than a few
pages, sixty days’ publication in three newspapers was
deemed essential, what shall be said of a statute which
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requires ‘only two weekly publications of a brief notice
hidden away in the multitudinous pages of a modern city
newspaper and does not inform the property owner in which
of the numerous Baltimore papers he is to look for the
advertisement on which his rights depend?

The notices of the proceedings before the Commission
prescribed by Sees. 8 and 10 (p. 151) cannot help the Act ;
because, the Commission being mere agents for the city, the
notice which the landowner needs is notice giving him an
opportunity to appeal to an impartial tribunal, and to secure
his constitutional right of trial by jury. The notices of the
proceedings before the Commission do not enable the land-
owner to foresee when the Commission are likely to return
their papers to the City Register. After concluding the ten
days’ review provided for by Sec. 10, (p. 151,) the Commis-
sion often keeps the papers in its possession for months,
dickering with property owners as to the terms of possible
purchase by the Commission, before the papers get to the
Register.

Again, under the Maryland Constitution, private property
cannot be taken “ without just compensation as agreed upon
by the parties or awarded by a jury.” Where a property
owner has actual notice of an award by Commissioners and
of his right to appeal to a jury, he may, as was held by the
Court of Appeals in Steuart’s Case, 7 Md. 500, 514, be said
to waive a jury trial and to agree to accept the Commissioners’
award. But how can he waive a jury trial unless he be given
actual, and not merely constructive, notice of the oppor-
tunity to pray a jury trial.

(. The Act of 1904 provides (sec. 12, pp. 153-4), that the
costs of the appeal and jury trial shall be in the discretion
of the City Court. The law as to costs in condemnation
cases 1s well stated by Mr. Lewis :

“ By the Counstitution the owner is entitled to just
compensation for his property taken for public use.
He is entitled to receive this compensation before his
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property is taken or his possession disturbed. If the
parties cannot agree upon the amount, it must be ascer-
tained in the manner provided by law. As the prop-
erty cannot be taken until the compensation is paid,
and as it cannot be paid until itis ascertained, the duty of
ascertaining the amount is necessarily cast upon the
party seeking to condemn the property, and he should
pay all the expenses which attach to the process. Any
law which casts this burden upon the owner should, in
our opinion, be held to be unconstitutional and void.”

2 Lewis on Eminent Domain (2d Ed.) see. 559.

As the land-owner in Maryland has a constitutional right
to a jury trial before his property can be taken, how can he
be required to pay the costs thereof?

The provision as to costs cannot be rejected as invalid
while the rest of the Act is sustained becanse, for one
reason, the possibility of being required to pay costs is held
up in ferroren over the property-owner in order to induce
him to accept the award of a biased tribunal. Moreover, it
is part of the general scheme of the statute of treating the
property-owner as prima facie in the wrong unless he abides
by the Commission’s prejudiced award, The whole act
proceeds on the theory that the constitutional rights of the
owner are satistied by a hearving before the necessarily
prejudiced Commission, the appeal being a mere privilege
accorded e gratia,

The City Solicitor has adverted to the points of resem-
blance between the procedure provided in the Burnt Distriet
Act and that preseribed in the ordinances for opening streets
which were passed upon by the Court of Appeals in Steuart’s
Case, 7 Md. 517 ; Clunet’s Case, 23 Md. 44, and the other
cases cited by the defendants. We submit that the points
of difference are far more important than the resemblances ;
in all those cases, the Commissioners were impartial in fact;
were not agents for the city ; were required to make oath to
act with impartiality ; and the provisions for notice were
much more reasonable, and the period for appeal much
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longer than that provided in the said Act of 1904, More-
over, none of the points which we make was argued or
decided—even if any of them might have been made under
the eircumstances of those cases. Furthermore, the decisions
referred to were vendered before the adoption of the 14th
Amendment, and long before the controlling authorities in
the Supreme Court upon the construction of that Amend-
ment, such as Pemnoyer vs. Neff, 95 U. 8. 714 and Roller
vs. Holly, 176 U. S. 398.

Finally, even if no one of the objections to the proce-
dure provided by the Aect of 1904 wounld, standing alone,
be sufficient to vitiate the law, yet we submit that all of them
taken together certainly have that effect. The due process
of law prescribed by the Fourteenth Amendment means in
the last analysis, among other things, reasonable and just
procedure. To argue that because this or that objectionable
provision might not in itself necessarily render the Act
obnoxions to the Constitutional requirement of reasonable-
ness, therefore the sum of a number of such objectionable
provisions tannot do so involves, we submit, a pualpable

~ sophism,
VL

The Act of Assembly, avoiding as it does all mention of
the private docks which existed in this part of the city, and
contributed so largely in the past to public convenience,
shows no indication of a purpose to discard and destroy
them ¢ tolo.

ARTHUR W. MACHEN,
ARTHUR W. MACHEN, JR.,
For Plaintiffs.
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The demurrer of tha Jdavor and City Council of 3al=-
timore, and £. Clay Timamus, Mayor, Skerlosk Swann,
Chairman, Charles K. Lord, John W. Snydser, Joan 7. Grahan,
Members of the Burnt District Commiseion, Defendants, to the
Bill of Complaint of the abeve numed Plaintiffs.

The Defencants, by protestation, not confessing or
acknowiasdging all or any of the matters and things in the
said Bill of Complaint contained *o be true, in such imnner
and form ag *the game are herein set lorth and alleged, demur

to said Bill, and Tor cauasc of demrrer show:

1. That it appeareth hy the Plaintiffs' own showing

by said Bill that they are not entitled to the relief prayed
by the Bi1ll against ths Defendants.

2. That it appearcth by the Plaintiffs'! own showing
by =aid Bil} that they have 2 complete, full and adequate
romady at lawe.

3. That it appearsth by the Plaintiffs' own showing
that they have not stated in their Bill such a case as

f
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entitles them to any relief in equity againgt the Defende
ants .

Wherefore, and for divers other pood causes of de-
murrer appearing in the said Bill, the Defendantis demur
thereto. And they pray the jud.ment of tihis Honorable Court
whether they shall he compell2d toc make any answer to the
sald Bill; and they hereby pray to be hence dismissed with

their reagonable coestis in this belhalf sustained.

Byor.

City Solicictor.
Solicitor for Defendants.

I hereby certify that the aforegoing demurrer is in
my opiniom well foundcd in point of lawe.

City Selicitor.
Solicitor for Defendants.

STATE OF MARYLAND, )
BALTIMORE CITY, } e

I hereby certify that, on thisecoveccessscsccnsersraes
day of April, 1905, before me, the gubseriber, a Netary
Publie, of the State of Maryland, in and for the City of
Baltimore, duly commissioned and qualified, personally ap=

peared Hon. ®. Clay Timanus, Mayor of Baltimore, and on !is

-z-



own behalf, and on behalf of the other Defepdants, made ocath
in due form of law that the {oregoing demurrer is not intere

posed for delay.

e e . . A A . W T .

Mayor.

Sworn to and subscribed before me.

T _ Wolary Publice.
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Sidney Turner Dyer, et al, In the

vs. Circuit Court of the United States
Vayor and City Council

for the Maryland District,
of Baltimore, et al.

BRTEF ON BEHALF OF THE MAYOR AND CITY COUNCIL OF BALTIMORE,

The Burnt District Commission shall have the following powers and
be charged with the fellowing duties:

"4, To lay out additions and extensions to he made to the public
wharves and docks of Baltimore City, and to be made to the basin or
harbor of the City of Baltimore, and to acquire for and in the name of
the Mayor and City Council of Baltimore the lands and property within
said Burnt District which may be requisite to make such additions and
extensions, and to define the extent to which said harbor or basin is
to be filled in in sald Burnt District, "™ Burnt Dis, Com, Act, Sec,
3 (Chape. 87, Acts of 1904),

Each of the other paragraphs in this section conferring powers
upon the Commission in relation to streets, etc. ends with the restrict-
ion "in said burnt distriet," This paragraph alone omits these words,

The words mean %0 lay out additions and extensions to he made, not
to the existing publiec wharves and docks of Baltiiwore City in the Burnt
Distriet individually considered, but te lay out in the Burnt District
additions and extensions to bhe made to the public wharves and decks of
Baltimore City wherever situated considered as a whole, They mean the
same thing as "aaditions and extensions to be made te the public wharf
and dock system of Baltimore City." The words "in said burmt dis-
trict" were advisedly omitted in connection with the wharves and docks,
Read this way, the terms "additione and extensions" are broad enough
to cover hoth the construction of new wharves and docks and the re=-
construction of old ones, The language is not "additions and exten-
sions to be made to the public wharves and docks of Baltimore City in

the Burnt Cistrict,”" but te the public wharves and docks of Baltimore

City. The greater part of the public wharves of Baltimore City are
outside of the Burnt Distriet, If the purpose of the Legislature was
simply $0 make a few limited additions and extensions to existing
wharves and docks, why should such a simple task not have been left
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to the Harber Board, acting under the authority of an ordinance nmerely,
instead of being cormmitted to a Special Commission? City Charter,
Sec, 6, sub-title "Condemnation of Property,” p. 5. And why should
the Dock and Pier Scheme have been such a predominant feature of the
Citizens! Movement which inspired the Burnt District improvements, or
have aroused soc much popular enthusiasm and stimulated s¢ much discus-
sion in the public press, or have been held up in s0 many stirring ways
as promising an immense expansion of the commerce of the Port, or have
been the subject of such an exciting popular election, or have led to
a popular leoan of $6,000,000, or have occasioned applications for dock
privileges from all the great railroad and many of the great steamship
companies which use our water front; not to speak of scores of other
less important applicants? Bvery such Act as the Burnt District Act
must be read in the light of the public motives and objects in which
it originated, Tt is well known that when the Act was passed, property
throughout the Dock and Pier District was in a decadent condition, and
that the publie wharves and docks ihera were wholly unsuited to the
demands of mcdern commerce, What was wanted was new docks and pilers,
not patched up wooden wharves,

How foreign to the intention of the Legislature was the contracted
purpose imputed to it by the plaintiffs is likewise shown by the fact
that the Commission is alsc given the power to lay out additions and
extensions t0 be made t0o the basin or harbor of the City of Baltimore,
and to define the extent to which the harbor or basin is to be filled
in in the Burnt District. TEven, however, if the powers of the Commis-
sion are confined to additions and extensions to existing wharves and
docks, why can the plan of the Commission not in every respect be reason-
ably treated as additions and extensions to the City Dock, Jones! Falls
Dock, Long Dock, the wharf at the head of Smith's Dock, the wharf at
the foot of Commercs Street and Bowly's Wharf, all City docks and
wharves grouped in close proximity to each other, without doing violence
to the language of the Act? Nay, why could they not reascnably in
every'respect be treated as additions and extensions teo the City Dock

and Long Dock, or to either of these two docks alonef A new dock



parallel te Long Dock, for instance, with a pier between for access
to the water front and for sites for warehouses, elevators and other
aids to wharf and dock purposes, is, after all, but an addition and
extension to Long Dock, and so wita any number of such parallel docks
and piora; Every inch of space between Light Street and the eastern
and of the City Dock in the territory south of Pratt Street and north
of the nerih shore of the basin will, under the plan of the Burnt Dis-
trict Commission be utilized for wharves and docks and their accessor-
ies, forming, when the plan has been carried inte full effect, really
but one consolidated and expanded dock with its accessories. A glance
at the map showing the plan of the Burnt District Commission will clear-
ly demonstrate this., VWays, elevators and warchouses are but inci-
dents to the public use of *he docks,

2 Dillen (U. 8.) 70.

The Report of the Burnt District Commission and the map accompany-
ing it, and Ordinance Ne¢, 149, adopted November 10, 1904, approving
the Report and map, are in entire conformity with the powers conferred
upon the Burnt District Cormission by the Act.

"We respectfully report te you," declares the Report, "that we
have laid down on the map designated "Burnt District Commission, Amended
Map showing property Lo be acquired for deck improvements?! which we
transmit herewith and have located on the ground certain additions and
extensions which we propose to make to the public wharves and docks of

Baltimore City and %o the basin or harbor of the City of Baltimore,"

"In detail for the purposes of sald additions and extensions we
propose to acquire for and in the name of the Mayor and City Council of
Baltimore all the lands and property within the territory in the City
of Baltimore in the State of Maryland bhounded as follows,."

It is true that on the face of Pier No, 4 as delineated on the map
are inscribed the words "Reserved for General Use"; and that nothing is
inscribed upon the face of other plers delineated on the map, but all
the additions and extensions indiceted upon the map, the Report tells
us, are additions and extensions that the Commission prcposes to make
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to the public wharves and docks of Baltimore City, Pler No, 4 is
simply to be a sort of guay for vessels of all sorts without distinct-
ion or classification, which will not require special accormodations,
because their need for landing privileges will be more or less limited
or casual, It is nowhere alleged in the Bill that this piler will not
afferd ample space for the purpose for which it is intended, and 1t is
confidently expected by the City that it will, Tts reservation for
general use is not at all inconsistent with the inteation or right of
tre City to set aside other wharves or d@ocks under proper harbor regue-
lations for the use of special classes of vessels,

Tts (a City's) right to appropriate different parts of the bank
called the wharf to different uses of a proper character admits of no
dount . It may set apart a portion exclusively for atsamboﬂta and re-
guire them to land there and not elsewhere, S0 it may require rafts,
woodboats, coal boats, grain boats, etc. to land at specified and sep-
arate parts of the wharf,

2 Dill,., Cir. Ct., 71,
80 far, therefore, as the City is acting in this matter Lharough

the agency of the Burnt District Commission - the bedy, be it remembered

which is exclusively charged with the duty of acquiring land for the
wharves and docks, and a body, be it further remembered, which has no
power whatever Lo specify the particular uses to which the wharves and
docks shall be applied after they are constructed, it is, under the
statute and ordinance, simply doing what the Act and ordinance duly
authorize it to do, that is to say, acquiring land for the purpose of
making additions and extensions to the public wharves and docks of Bal-
timore City, [TEven, therefore, if we assume that when the land is ac~
quired the City will not, acting through any other agency, be empuwered
to grant exclusive interests in any of the wharves and docks, how can
that fact be made the basis for such relief as is asked for in this
case? Because the Roard of Estimates, which has no authority under
the Charter to invite applicatioens for dock space, is contemplating
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an unlawful disposition of some of the docks and wharves when con=
structed, is tha® any reason why the Burnt District Commission should
not be permitted, in the exercise of its lawful powers under the Act
and ordinance, te acquire the land upon which the wharves and docks are
to be constructed for purposes indisputably legitimate? Plainly the
prayer in the Bill, if the Bill is maintainable at all, should not be
that the Act and the ordinance be set aside, and that the Burnt District
Commission be enjoined from taking the land, but that the Mayor and
City Council of Baltimore be restrained, when the wharves and docks are
constructed, from appropriating them to privaté uses, There is ne
such prayer in the bill, and if tnere were, it would be premature,
It is obvious that even if this Court were to enjoin the City from
granting exclusive interests in any of the wharves and docks, the City
might still go on, as it certainly would go on, to acquire the land
for purposes disassociated from such exclusive interests. In any
view of this case, therefore, the relief prayed by the Bill is wholly
misconceived. But there would he nothing unlawful in the granting
by the City of exclusive interests in the wharves and docks, when con-
structed; provided that sufficient space was set apart for the public
generally.

Matter of Mayor, etc, of N. V., 1356 N, ¥,, 260, a recent and
luminous decision which leaves little 7o he sald by any one upon this
subject;

Taylor vs, lontreal Harbour Commiasioners,
17 Quebec Sup. Ct., 285, et seq.

The Broadway and Locust Point Ferry Co. vs,
Hankey, 31 Md., 346,

City Charter, Seecs, 7 and 8,
In 76 Fed. Rep., 306, in rgiglear Water, the right of the City
to lease part of the public wharves was not even questioned. Indeed,
such an interest is but analeogous to the privileges granted to individe-
uals in the public highways which have been declared to be in the
interests of the public.

Townsend ve., Bpstein, 93 Md,, 553-555,

-



The safe and speedy transportation of passengers and freight is
a matter of vital public concern, and the simple truth is, as 135 N, Y,
points out, that the necessities of some classes of vessels have be-
come 50 exacting under modeim conditions of commerce, that it is but
subserving a public use to0 grant them exclusive dock privileges. None
but exclusive privileges will answer thelr purposes, if the public in=-
terests are net to suffer, and commerce 1is not to be diverted to other
ports, By the exercise of the immense pecuniary resources inherent
in the power of taxation, the public can, much more readily than any
individual or individuals, plan and execute a great and uniform wharf
and déck system for the accommodation of commerce; but of what advan=
tage would such a system be to such a steamship line, for instance, as
the Merchants and Miners Trahsportation Company, if its use of a pier
had t0 be timed by anything but its own pressing eéxigencies? In a
City on navigable water, nothing is mere important than the privilege
of constructing wharves or piers for the promotion of commerce.

McMurray vs, Balto., 54 Md,, 110,

Jt is for the Mayor and City Council of Baltimore and the Legisla=-
ture 0 determine to what extent and on what occasion and under what
circumstances the power of eminent demain shall be exercised, and the
Courts have no right to review or control the decision of the Mayor and
City Council or the Legislature on these points, and this is true, no
matter what sort of additions and extensions is contemplated by the Act,

Van Witsen vs, Guitman, 79 Md., 412,
M. & Co C. of Balto, vs, Clunet, 23 Md,, 468,
Methe P Co v8, Ms & C, C, of Balto., 6 Gill, 31,
If the use is publiec, the fact that it is coupled with private
cbjects of gain and emolument is ilmmaterial,
New Cent, Coal Co., vs, George's Creek Coal
and ITron Co,, 37 Md., 560,
AS TO NOTICE,
The points made by the Bill under this head are stale, The
procedure in the Act, apart from the ﬁower to purchase property and
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reasonable ahbreviations of periecds required for notices, is copied
almost verbatim from the provisions of the City street condemnat ion
law, which, in its main fea'ures, has been in forece since 18386, and
has hundreds of times been drawn into controversy in the Courts, The
whole system of laying out streets, etc,, has the sanction of the
highest judicial authority of the State, McLellan vs. Graves, 19 Nd.,
369; M. & C, C, of Balto, ve, Clunet, 25 lid,, 464-468, ©So long as
the right of appeal is allowed by means of whirh a trial by jury can
be had, the right of trial by jury 1is not taken away. Steuart vs,

M. 4 C, €, of Baltimore, 7 Md.,, 507, ©Personal notice is not neces-
sary. Meth, P, C, vs. M, & C. C, of Balto., 6 Gill, 400 - 401,

Ulman ve, M, & C. C, of Balte,, 72 ¥d,, 611, M, & C, C, of Balto.
ve. Ulman, 79 Md,, 469.

Even if the provision in the Act regarding costs on appeal was
unconstitutional, it would neot affect the valldity of the Act in other
respacis, ‘%;hnrn is noething in our present Constitution to prohibit
the legislature from passing a law anthorizing private property te be
taken for public purpeses, il provisien 1z made for compensation first
to be paid or tendered to the owner, the ascertainment of which is to
be made by contract with him, or by the assessment of Commissioners
giving to the owner the right of appeal from thelr decision, and se-
curing to him a trial by jury for the appellate tribunal,

Steuart ve. ¥, & C, C, of Balto,, 7 Md., 514,

The Burnt District Commission Act deoes not provide that ilmmediate~
ly upen the passage of an ordinance the Commission is ¢ negotiate with
the property holders, and in case it cannot agree with them, is to pro-
ceed to condemnation, It provides that upon the passage of the ordi-
nance, the Commission is to proceed %o value the property and to award
damages., B+ D. Co Act, Sec, 8, The right te purchase sustains a
purely secondary and incidental relation to the main power and function
of the Commission, that of valuing the land and awarding damages. The
condemnation procedure goes on even if the prOparté holder accepts

the valuation of the Commission, and executes a deed to the City., Act
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Sec, 8, The provision for purchase in the Act really originated in
tenderness to the property helder; to save delay 8o far as he was con-
cerned, and the loss of income, of which he had already suifered enough
by the fire, and which would be still further aggravated by a protract-
ed condemmation, No one ever suggested that the Commissioners for
Opening Streets are agents of the City and too biased to value the
property of the citizen, Why should this be true any more of the
Burnt District Commission simply because after they have valued proper-
ty, as the Commissioners for Opening Streets deo, they are given the
additional power, if the valuation is satisfacteory te the citizen, of
taking a deed from him,

Besides the valuation of the Commission is subject to appeal nnd
the right of trial by jury. This was not a feature of the irrelevant
cases cived by the other side in this connection.

All persons appointed by the Mayor must take an official ocath,
City Charter, Sec, 25; Md, State Constitution, Art, 1, Bec, 6.

Tnere are no fastd pteted in the 8i1l, whickh, when admitted by
the demurrer, are sufficient to entitle the plaintiffs te the parti-
cular relief they pray for, or te any relief., When an injunction is
prayed, facts must be stated in the bill from which the Court can judge
for itself whether there is any ground for the apprehension of injury,
Mere allegations of purposes and motives and apprehended injury are
insufricient in the absence of such facts,

The only authority that can grant exclusive franchises in the pro-
posed docks and piers. is the Mayeor and City Council of Baltimore in
its legislative capacity, The Board of Estimates will have no power
except to fix the compensation for and the terms of such grants, in
case franchise ordinances are ever referred to it by the City Council,
which may never he, City Charter, Sec, 37, And even if such ordi-
nances are referred to it, the City Council may refuse to pass them
after they come back to it, Tbid, The Board of Estimates has no
power under the Charter to initiate any franchise ordinance, Tbid,

If the Board of Estimates is wrongfully inviting applications for ex-
clusive interests in the docks and piers, that 1s nething, in the
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ebsence of statements in the Bill supported by facts, that the Bumnt
District Commission and the Mayor and City Counc il of Baltimore City
in its legislative capacity are participating in its unlawful action,
When the Board of Estimates invited the applications for exclusive

;. interests, it was simply doing what it often does merely because it

happens to be composed of the higher executive officials of the City,
that ls to say, outlining policies in the shape of suggestions to be

adopted or to he rejected accordingly as the Maycr and City Council

of Baltimore, in its legislative capacity chooses to adopt or reject
them. Their action, such as it was, was wholly contingent upen there
being any space left for exclusive interests, They were acting under

an opinion from this office, a copy of which is herewith delivered,
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charged with the following duties:

"To lay out addiftions and extensions to be nmade to the
publie wharves and docks of Baltimore City, and to be made ‘o the
basin or harbor of ithe City of Baltimore, and to acquire for and in the
name of the “ayor and City Councll of Baltimore the lands and ;roperty
within said burnt district which nay be requisite to make such addie
tions and extensions, and to define the extent to which sald harbor or
basin is *to he filled in in said burnt district®,

Section 27 of the sam® Act provides that:

*In the widening of Light Street on the east side thereof,
or of Bast Pratt Street on the south side thereof, should the said
Commission so decide to widen them or either of them, or in widening
any public wharf or dock, the sald Commission shall lay down and fix
the breadth of said widening on the map or maps ‘0 he gent with the
roport or raports, as herein provided, ‘o the Joint Bodg hereinbefore
provided for, and on its a-rroval, as hereinhefore provided, by sald
Joint Bodg, *he 'ayor and City Council of Baltimo-e are hereby au‘hore
ized Yo provide by ordinance or ordinances Tor £illin, up the harbor
or bagin of Baltimore fo t'e extent neceasary to “ake such widenlng
of woth or either of sald streets and of gmg such public dock",

By these two sections the most ample autheority is ceopferred
in connection with the public wharves and docks and hasin or harbor of
the City of Baltimore. It 'as manifestly never intended that the power
of the Burnt District Commission should be regtrictad to merely adding

nature of widening, and in ex'ending, in the nature of

T T

to, in
lencthening, the old existing p{hlic wharves and docks.

The City had becn visited hy a rast conflagration. The
entire district had been swept of a'l huildin:s, and south of Pratt

Street, between “ones Falls and Light Bireet, thare only reaingd

unimy roved land and an expanse of mter. A great oppertunity was thus
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presented o the City to acquire and own this vast water front, and to
improve it in such a way as would tend fto greatly increage ithe cormmerce
of the port, and thus advance the comiercial prosperity of the City.
The Citizens Committee was appointed, and plans adopted and recommended

shich ombraced the acquisgition by the City eof this water and the ree-

=

odelling and improving of all existing wharves, plers and docks in the

locality, The Iegislature not only passed the Surnt District Act

conferring vpon the Burnt Distriet Commnission the powers above men-
tioned, but also authorized a loan by the City of six million dollars
0 be uped in connection with the four million of the Western ‘aryland
Fund, in order that the City might have ample funds o carry on ¢the

extensive and magnificent plan of inprovementa thus contemplated. It

<
¥8, therefore, seriously contended that all this enthusiasm in connece

R
tiom wi'h the docks and plers, evidenced by the  assage of the Acts in
juestion and by the special elecilion authorizing +he six million dollar
loan, was aroused merely for the urpose of enabling the City to ree
enatruct on the most limited scale indeed, and along the moat narrow
and meagre lines, ite existing insignificant possessions, nct de-

. serving the names of docks, wharves and piers. Is it not too plain

for discussion that when the Tegislature used the words "additions and



extensions to the pudblic wharves and docke™ in connection with the
broad powers conferred over the harbor and basin, and authorized ‘he
lecan of six milllion dollars to yprovide additional means for carrying
out the improvements contemplated, it intended to confer upen the layor
and City Councill of Baltimore the power ncot only to =2dd to ite existing
/marves and docks, but also %o extend them by building new ones. We
pass, therefore, to fihe otheor ohiections urged by the complainants.

_Bbe®T, We call the Court's attention to the case of Van Witsen
v8. CGutman, 7% “d., p. 412, where the Court says that it lies in the
discration of the'ﬁayor and City Council of Baltimore and the Tegis~
lature to deﬁeraiﬂ% te what extent and on what occasions and under what
circumstancdﬂ the power of ewminent demain shall be exercised, anc that
the gourts have no right to review or control *he decisions of the
fayor and City Ceunci}] or the Jaegislature on these points. This

Court, therefore, has no authority to interfere in any way with the

amount qf’}royarty which the Mayor and City Council has determined the
1 interast of ﬁhé City requires shall he aciuired by condemnation for
il the purpose of wharves, docks and piers.

The complainants insist that the Burnt District Commission

{ Act is unconstitutional, because it falls to provide for proper notlce
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to the property owners, and also ~#%8 the right to a jury trial as not
secured without the risk of the costs of the apypeal bvein; thrown upon
the owner. The concluslve answer %o all these objections ia found, we
think, in the decisions of our own Court of Appeals, where the same

ohjections were made and overruled. We will not attempt to ;¢ into

the cas themselves, but will simply give *he Court a reference %o
them.

Stewart va, Yayor and City Council of Baltimore, 7 'd.,
500, disposes of tle ob'ection relating to the provision about a jury
trial.

6 G111, p.
19 'd.,

s

'(lo.

»
-

7¢ Md., pp. 478, 482, Baltimore vs. Ulman, and
62 “de, po 435, Jenkins vas. White, A i b

L — {.-(_f .

settle conclusively the obiections based on the question of notice,
All the questions raised here were raised in either one or

-

f the cases above cited, and the validlty of the law upheld.

geveral o
Tre Burnt District Commission Act bein: on its face free from obieg=~

tions, and Ordinance No. 149 bein assed in strict conféraity with

-d

sald Act, and the plans adopted thereby bein; within the purview of

the Aet, and the City bein; clothed with ample power to acjquire the



property in question for the purposze of public wharves, docks and
piers, on what posslble theory can the Court declare t.e Act and Ordie
nance in juestiom invalid, and enjoin the City from condemning the
property? The complainants say because the City intends after it
hag ac i juired the yroperty to lease out part of it te ; r‘iva.tt;: individuals
and corporations, and thereby desrive revenue therefrome. Our answer to
this is twofold:

1. The mere allegation that the City will make an improper
use of the property after it acjuires it does not justify the Court
in restraining the City from conderning under a valid law and ordinance
for a lawful purpose expressly appearing. As we have shown, the
right of the City ig undenbéedly to acjuire hy conde'mation the land

(e Ol

in juestion for a public qharf;,t It xr+er the City acquires the prope
erty for this purpose it attempts to devote g¢ to an improper purpose,
it will be time enough then for the Court to interfere to restrain

its illegal act. foreover, even if the juestiom can be now raised,
and even.if the Court *thinks, that the alleged future action of the
City after it acquires the property is ultra vires and illegal, still

the Court could not restrain the City from acquirin; the property by

eninent domain, but could only restrain the City from devoting it after

-l


declH.ro

thus acquired to the alleged illegal use.

Lo The use which it is allepged the City intangsgp+0 maKe
of yart of the property to be acquired for public wharves, docks and
piers is not illegal, "t is a proper ahd vulid vse and in the interest
of the public, We resgpectfully submit that the case of the Broadway
and Locust Point Ferry Co. vs. Hanle, .... e eeeeeves, is conclusive
of this point. There the Court held that the Tegislatu-e had the right
te grant to the Ferry Company the exclusive use and enjoyent of part
of the yublic wharf.

The complaint in this case is that the City intends *o grant,
under Bections 7 and 8 of the City Clarter, to indi~iduals and corpo-
rations exclusive use and enjoyment of part of the public wharves in
course of construction. ITf the Teglslature can grant directly to a
corporation the exclusive use of part of the public whn;ves, manifestly
the Tegislature could confer wpon the City of Baltimore the power to
grant to individuals or cerporations s;ecial rights or franchises in
yarts of the City's wharves not needed for the use of commerce genernlly.
espegially when we bear in mind that by virtue of clauses 7 and 8 of the

City Charter the City retalins itself, with full power to regulate and .

control in the interest of the public, the rights granted.
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Moreover, it is exactly what 1s being done every day in
connection with the public highways of a rmnicipality. Evaery electric
light pole, every telephone ypole, every pipe erected on or upon the
public highway, every step, portico or bayewindow projecting ujyon
the public highways, amounts ‘o an exclusive use by the owner of the

cbstruction of that part of the highway covered hy the obstruction,

-
o

and yet it has never been contended that the City or the 8tate was
without power to grant such rights and franchises.

As said by our Ccurt of Appeals in 93 'd., p. 553, in the
case of Townsend, Grace & Co. vs. Epstein, speakin; of the validity

*

of an ordinance grantin: to tme owners of property on 't. Vernon Place

i

the right
t¢ erect steps, porticoes, porches, or other architectural ornaments,

upon the public highway, "this was a privilege in the interest of
the general public and tendin: to the general comfort and enjoyment
of the homeg in the district to which the ordinance applied", and the

ordinance wag accordin, 1y upheld. Again, on p. 565 of the same case,

"the streets and highways are held in trust for the benefit, use and
convenience of the general public. There are many ways in whi h the
power to control and regulate the u=ze of the streets can be and must be

exerted by the munieipality to meet the necesasities and the convenience




of an urban population, but the exertion of this power must have for
its oblect a public purpose®,

It is wanifegt that the alleged use which the City is to
nake of rart of the property thus acquired is to meet the necessities

commeres, and that the proposed use has for its object a public

puryose,

Again, as said by the Court of Appeals in 37 Md., p. 560, in
the case of the New Central Coal Company against the George's Creek
Coal and Iron Company, "whenever, therefore, the use is in faect public,
or has for its object the public benefgt or utility, though coupled with
private objects of gain and emelument, the question of tﬁé axercise of
the power of ewinent domain over private property is exclusively one
of discretion in the Tegislature®¥,

wWhen we bear in mind, therefore, as said in 54 M., p. 110,
MeMurray vs. Baltimore, that "in a city situated on navigable water,
nothing 1s of moere importance than the privilege of constructing wharves
or plers for the benefit and promotion of commerce®, an& that the
contemplated use by a city of the property to be acijuired is the cone
struction of wharves and plers for the henefit and promotion of come

merce, it necessarily follows that the use in question is in fact



public, and had for its objeect the public benefit or utility, even
though coupled incidentally with private objects of gain and emolument,
and hence the wepgtion of the exercise of the power of eminent domain
over private propverty is exclusively one of discretion in the Tegislae-
ture.

It has been noted that there is no allegation in the Bill
that the City will not retain ample wharf and dock space to accommodate
the general commerce comin:. %o the port, or that the individuals or
corporations to whom it is proposed to grant speeial rights or frane
chiges are not engaged in business of a quasie-public character.

In conclusion, we call the Court's attention te the declsions
ocoutside of the State, The case in 135 N.Y., p. 283, in re Mayor &c.

of New York va. ¥.Y.Central & Hudson River R,R. Co., presented absolutel-
the juestion raised here, and after a most elaborate and conelusive opine
ion by Judge Peckam, now of the Supreme Court of the United States,
the contention of the complainants here was overruled and defeated.

In 17 Quebec Superior ﬂourt; 275, Taylor vs. lontreal Harbor
Commrs., the right to lease part of the public wharves in “ontreal was
directly involved, and thé right to lease upheld.

In 70 ¥ederal Reporter, 309, in re the Clear Water, the right

of the City to leage part of the public wharves was not even questioned.



We respectfullr insist, *herafore, that the demmrrer should i

be sustained nnd tle 311l disdssed.

'
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Sidnsy Turner r et al.
v - IN THE CIRCUIT COURT

V8. OF THE
UNITED STATES
FOR THE

DISTRICT OF MARYLAND.

Mayor & City Counell
of Baltimore et al.

Brief for Plaintiffs in Reply to Brief presented on Behalf
of Mayor & City Council of Baltimore Since Argument.

I.

In answer to the defendant8' contention that the
words "additions and extensions to the publie wharvﬁu and
docks" in Section 2 of the Burnt District Act mean additions
and extensions to"the public wharf and dock system"to be
made by the construction of new wharves and docks, we submit:

1. The construction contended for is not warranted
by the words of Section 2, and, as the City Solicitor admitted
in argument, is quite irreconcileable with other parts of
the Act,

2 There is no system of public wharves and docks in
Baltimore City, but merely a number of scattered, discon-
nected public wharves and docks.

S The claim set up on behalf of the City is founded
on the circumstance of the association of the words "of
Baltimore City" with "wharves and docks", and "of the City
of Baltimore" with "basin or harbor" in the Second Section

of the Act; and upon the assumption that this is the necessary



interpretation of Section 2, the Court is asked to disregard
the numerous clauses in other sections whiéch are plainly,

and admittedly, inconsistent with such a construction. Obvious-
ly, the contention has no foundation. The words"of Baltimore
City" are correctly descriptive of the "public" wharves
intended, declaring the proprietary right of the City in

them. The "basin or harbor" is properly described as basin

or harbor of Baltimore. Taken in connection with the desig-
nation of the Commission as "The Burnt District Commission"

(S8ection 1,) and with the bounds of the Burnt District as
carefully defined in Section 30, it is evidently meant in
Section Z to refer to the whole body of water comprohended

in such "burnt district". "Basin of Baltimore" alone might
have been thought equivocal, the eastern limit of "the Basin",
as commonly understood, being somewhat uncertain. Hence the
addition of the word harbor, so as to cover that lower portion
of the body of water intended to be brought under the scope

of the act, whether it were regarded as harbor, or Basin proper.
Teking the whole act together, the basin or harbor in question
evidently means the whole body of water, whether called

basin or harbor, comprehended within the lines of the Burnt

District as defined in the Act.

4. To give any color to the contention of the Counsel
for the City the form of the expression in the Act should
have been in the singular; the authority should have been to
make an addition or extension -- to the unit"system".
Instead, what is provided for is, to lay out "additions and
extensions to be made to the public wharves and docks", im-
porting simply that each public wharf or dock was to be capa-
ble of being added to or extended. That this latter is
the true interpretation is shown conclusively (independently

.



of the canons of statutory construction referred tp in our
brief) by many passages -- not less than nine in number, Lo
be found in sections 8, 9, 10 and 20 of the act, indicating
that any wharves and docks and any extensions or additions
thereio are to be severally dealt with.

5 Pven upon the construction contonded for om bshalf
of the City the new public wharves and docks should be of
the same kind as the existing public wharves and docks. In-
gtoad of this, the City Sloiciter repudiates the ldea that
the new wharves and docks are to bear any regemblance to the
exigting "antiquated" publiec wharves and docks. Morecver,
the now wharves and docks are vastly Lo exceed in size and
importance the old pudblic wharves and docks. In other words,
if the City were authorised to construct additiong or exten-
sionas to the present public wharf and dock system ( if any
such aystem there were), still the plan shown on Complainants
Bxhibit Ve, 4 contemplates not additions end extensions to

the oxisting system but a substantislly new systenm.

II.

The City Bolieitor in hie Brief {(p. 7) saye:

"The Burnt District Act does not previde that ilmme-
diately upon the passage of an ordinance the Commission is
to negotiate wlith the property helders, and in case it cannot
agres with them, is to proceed to condemnation."

We submit that this statement is incorrect. Section
5 provides that "the Mayor and City Council of Baltimore acting
by and through the agency of said Burnt District Commission

may acquire by gift, purchase,lease,whatever the duration

of the lease, or by condemnation" any property that may be
required for any improvement. The next section, Section 6,

gives further particulars as to Commission's power of purchase,

“3-



and adds "it being the intention of this Act that said Com-
migsion shall have the full and abeolute authority to agree
with the owner or owners wpon all the terms of such gift,
purchege or othsr veoluntary alienation, ineluding the pur-
chase price or consideration.® The follewing Becticn, Section
7, then goes to provide for the sourse of procedure "where
ragort is had to condemnation." In other words,the Commis-
sion is first to zet as purchasing agentg, and having endeavored
to obtain the property on terms congidered as faverable to

the City, they are then,with all their hies still clinging

to them,to act as judges of the value for purposes of condem-
nation, It 12:2 mere powsr to accept a surrender after they
have 1mpart1:%%g}appraised the property for purpecses of con-
demnationj but,they have sought as sgents to purchase the

property, -- nay, even while thay are seeking as apents to

agquire 1t -~ they are to exarcise the function of judges.
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ACG/At
Joseph S. Goldsmitn, Eéq:,
Asst. City Solicitor,

[

Court House, City.

Dear Si}:-
We enclose you herewith the agreements of sale between the
Mayor & City Council of Baltimore, through the agency of the Burnt Dis-
trict Commissiocn, and our Company as Trustee under the will of Joshua J.
Turner, and we will appreciate it if you will have the same signed by the
Burnt District Commission, on behalf of the City, and return to us at
the earliest possible moment so that we can have the sale reported and
copies of the report served on the Solicitors as provided by the decree

in the case.

Very truly yours,

L A

.,.',-.‘

ge
Encl: «——— — Asst. Sécretary
2 agreements
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Commissioners) which is designated in this instance is a Board of
Public Officers created under the general laws of the State, and acting
under the obligations of an official ocath, and is, therefore; a compee e
tent and impartial tribunal.

In 121 Ind., the Court used this significant language:

*If the property of a citizen is demanded by a private
corporation, the corporation cannot be invested with the authority to
gselect the éOmmissionerﬂ in a case where there is no right of appeal;
but here the corporation invested with the authority to appoint is a
governmental one, and its officers are public officers charged with
purely public duties. They have no private interests to subserve
and no benefit can accrue to them as individuals. Municipal corpora=-
tions are governmental instrumentalities, and they are invested with
delegated governmental powers. It isheld that interest as a tax-payer
will not disqualify & public officems charged with a sworn public duty,
although chosen by the voters of a city, cannot justly be said to have
any other private interest than that of. taxepayers”.

The Court also stated that it would be doubtful if the Act
would be unconstitutional, therefore, even if no right of appeal had
been given; but, as the Act in question secured the right of appeal,
it could not be successfully attacked.

We are gsending a copy of this letter to the Messrs. Machen.

Respectfully yours,
Oetes. L TF
Deputy City Solicitor.
EAP/TML



June 19, 1905,
Messrs. Arthur ¥. Machen and Arthur W. Maec hen, Jr,,
Central Savings Bank Bldge,
Ci t:}"o

Gentlemange

I herewith enclose copy of a letter which we are sending
to Judge Morris in connection with the Dyer case.
Very truly yours,
Deputy Gity Solicitor,

Rnc}psu;a.
EAR /1ML

T

7 2aeew,
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June 19, 1905,

Ifon., Thomas .+ Morris,
My dear Judge Morrig:~
If not too late, we desire to call

vour at tention to the cases of !

Bass ve. Ft. Wayne, 121 Ind., 389;

Buggerman ve. True, 25 Mdnn., 124, and

State vs. lMessenger, 27 Minn., 123,
in connection with the objection made to the Burnt District Act in the
Dyer case, by reason of the faet that the said Aet conferred upon the
Burnt District Commission the power to purchase.

In 25 "inn., Section 38 of the Town Charter authorized the

Town Supervisors to assess the dama;es occasioned to any land owner by

the laying out or opening of any public road in case the amount of such

damage could not be apgreed on. Another section of the Charter gave the

right of appeal from the action of the Town Supervisors to the County
Commius ioners. It was urged that Section 38 was unconstitutional, be-
causc¢ the Town Supervisors represented the Town, which was the party
treating for the right of way, and that, therefore, a hearing was not
secured before a properly inmpartial tribunal. The Court in disposing
of the objection sald that *‘he Town Supervisors were standing public
officers, a part of whose .regular duties was to act in matters of that
kind, and that, moreover, the County Commissioners, ‘o whom a right of
appeal @as (iven, did not in any way represent the Town, and that,
therefore, the section assailed was free from objection.

Again, in 27 Yinn., the Court said: The *ribunal (County
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Comicssioners) which is designated in this instance is a Board of
Public Officers ereated under the¢ ;cneral laws of the State, and acting
under the ui_nlli‘.;-:".tions of an official cath, and is, therefore, a compe=
tent and imertial tribunale.

In 123 Ind., the Court used this significant languaces

*If the proverty of a citizen is demanded by o private
cervoration, the cerpoeratiom cannot be invested with the authority to
seleet the ?‘.o:ﬂmissi. onerg in o~ case where there is no right of appeal]
but here the corporation invested with the authority to ajpreint is a
rovernmental cne, and its officers are public officers charged with
purely publi: du*:ir?s. They have no private interests Lo subserve
and no henefit can acerue to them as individuals. funieipal corporas=
tione nre -overn -ental instrurentalities, 2nd they are 1lnvested with
delegated povernmental powerg. It isheld that interest s 2 taxe-payer
will not disqualify & public officer char,ed with a sz=worn public duty,
although chosen by the voters of a city, cannot justly be -aid to have
any other private interest than that of taxepayars®,

The Court also gtated that it would he doudbtful i1f the Act
would be unconstitutional, therefore, esven if no right of aypeal had
been (iven; but, as the Act in juestiom secured the right of appesl,

‘not

1t couldabhe successfully attacked,

We are gending a copy cf tiis letter ‘o Lie essrg. Machene.

! ' Reprectifully vours,

Deputy City olicitor.

EAP/T'T,
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" SYDHEY T. DY:R AND HER
HUSPE AND

Vs.

i MAYOR AND -CITY COunCIL OF
BALTIMORE ,

OPINI N OF THL COURT




In the Circuit Court of the

United States for the District In Eguity.

TN S e —

of Maryland.

m

T. Dyer and her husband,
Vs.
The Mayor and City Couwmcil of

Baltimore and others.

MORRIS, DISTRICT JUDGE.
Mrs. Dyer is the owner of property within the Burnt
District, proposed to be taken by the City of Baltimore
for the additions and extensions to be made to the publie
wharves and docks and to the basin and harbor of Baltimore,
under and by virtue of the Act of the Legislature of 1904,
Chapter 87, approved Marcn 1lth 1904, known as the Burnt

Digtrict Act.

i @

Thigs bill of complaint filed by Mrs. Dyer and her
husband who are citizens of New York, against the Mayor
and City Council of Baltimore, I, Clay Timanusg Mayor of the
City, and againsti the members of the Burnt District Com-
mission of Baltimore City, asking an injunction to restrain
he defendants from proceeding to condemn Mrs. Dyer's property,
and from filling up the private docks apourtenant thereto and
from takimg possession of said property under color of any
candemnation proceedings.

The grounds upon which an injunction is prayed are==

1st. That the screme of new wharves and docks pro-
vided for by the City ordinance No- 149 and the map accompanying

1 are upon its face beyond the powers of the Burnt District

e

Commission granted to it by the Act of 1904, Chapter 87, because



the proposed wharves and docks are not either addi

or extenslions to the old wharves and docks.

Fe )

end. That the City is contemplating a fraud upon the
Burnt Distrit Act inasmuch as the Act authorizes additions
and extensions to public wharves and docks while the City
under color of the power so conferred, is really intending to
construct wharves which will not be public wharves but will
be leased to private individuals and corporations for their
exclusive use, =1d the attempt to condemn 1s really for a
private and not a public use, in violation.of the Constitution

of the United States and of Maryland:®

(e7

8rd. That the machinery of condemmation provided
in the Act of 1904, Chapter 87 does not afford the land owner
due process of law, because the Burnt District Commission wnich

ken is an agent of the

is directed to value the vproperty itz g
City and not an impartisl tribunal, and furtiher that the
notices provided by the Act are notl reasonable in tnat they

do not give sufficient time to enable the land owner to avail

of the right of appdel to a jury, and further that in case of an

apreal and jury triasl the costs are weew to be in the discretion
of the trial court.

The City of Baltimore nas demurred to the bill of com=-
plaint and it is upon the sufficiency of the bill tnat the Court
has now Lo pass.

The Act of 1904, Chapter 87 is entitvled "An Act to
create a commission on the Burnt District of Baltimore City,
to define its duties and powers; to regulate its methods of
procedure; to define the extent of said District; to provide for
opening, extending, widening, straightening and closing streets,

lanes and alleys; for estzblishing public squares and marketis
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places; building liges and the width of slidewalks in said

o

District; for adding to, extending and partly filling the

harbor and basin of Bsltimore City, and for establishing

public wharves and docks; and to provide for appropriating

a vortion of the general sinking fund of Baltimore City

g
and other money for the purposes of this Act."

By a subsequent Act of the same Legislature (Act of 1904
Chapter 144) it was provided that for the purpose of carrying
into execution the planx of the improvements to be adopted under
the foregoing act, tnere ghould be submitted to the voters of
Bz1ltimore, an ordinance zuthorizing a loan of six million dollars.

The above mentioned Act of 1904, Chapter 87 authorized
the Mayor of Baltimore to appoint four capeble and upright
citizens, wno, with the Mayor, ex officio, saould Constitute "The
Burnt District Commissidn," "but that no municipal officer of the
City whether holding a paid or unpaid place under the corporation,
should be eligible, and that if in any particular case any
commissioner should be interested the Mayor should meke a tem-
porary apuointment to zct in his place.

The vowers and dutiegs of the Commission are enumersted
in Scctions 2 and 3 as follows:

"Section 2. And be 1t enacted Thatl ssid Commission
shall have the followin: powers and be charged with the following
duties:

1. To lay out, open, extend, widen, straighten or close
any street, lane cr alley, or any part thereof in said Burnt
District. 2. To establish and fix the building line and the
width of. the gidewalks of any street, lane or alley now
existing or to te laid out, opened, extended, widened or
straightened in said Purnt District. &. To open public

3



souares and market spaces in said Burnt Yistrict, and to lay out

additions and extensions to be made to the public wharves and

docks of Baltimore City and to te made to the basin or harbor of

cne City of Baltimore, and 1o acguire in the name of the Msyor

and City Council of Baltimore the land and the property within.

said Burnt District wiich may be reguisite to mzke such adcitions

and exiengionsg and to define the extent to which ssid harbor or

basin is to- -be filled in in said Burnt District. And said

Com ission shsal

saild powers.

Section 3. And be it enacted, That in executing the
powers conferred on said Commigsion by Section 2 of this Act and
in meking the changes, aditions and improvements set out in any
report or reports and mar or maps approved as provided in this
Act, thegez salid Commission shnall have such powers in addition to
those herein granted as may be conferred upon it by any lawful
ordinance or ordinances of the Mayor and City Council of Baltimore
wiich ordinance or ordinsnces the Mayor and City Council 1s hereby

such
fully authorized to adopt; provided no&ordiaance or ordinances
shall deprive said Commission of any vowers conferred on it
by this Act."

By Section 80 the boundariesg of the Burnt District
are defined including within its limits a1l of the wharves,
docks, harbor and basin west of the east side of Jones falls,
and comprising within its area the property of the complai=-
nent-

| e Act by other sections provides how the Commigsion.
shall proceed. For the purcoses of tane present case and now

reciting only the proceedings wiich have reference to the wharves

BT ATI, Yy L T g o



and docks and harbor, it is sufficient to state that the Act

directs that the Commission shall preparé maps the Burnt
District and lay down thereon "(4) The addition& and extensions
which it proposes to make to the public wharves and docks and
1o the basin or harbor of the City of Baltimore within the ter-
ritory covered by said map or maps, or any one or more of said
changes, additions ‘g: improvements."

The Commission igs directed to make a detailed report
accompanied by said mep or maps to the Board of “stimates
and Board of Public Improvements, which as a joint body may
approve or disapprove and suggest changes and modifications
thereof; and the vlans and reports and maps when approved
are to be submitted to the City Council, and when apuvroved by an
ordinance or resolution of the Mayor and City Council, the
Commission shall immediately proceed (4) " to provide for
such additions @y exténsions to the basin or harbor of the
City of Baltimore and to the public wharves and docks as all
of said changes, additions and improvements are shown on or by
said report or reports or said mep or maps which have been so
approved by ordinance or resolution of the Mayor and City
Council of Baltimore, andfor which aprropriations have been
made as aforesaid, and said Commission shall promptly lay down or
locate all such changes, additions @& improvements. And
the said Commission, in order to asccomplish the work, shall
promptly proceed to acquire in the name of the Msyor and City
Council of Baltimore and by the methods in thisg Act provided,
such lands, interests, rights, franchises, privileges @7 easemen'y
as may be requisite # # # to make such additions: . and

extensions to the public wharves and docks and to the harbor



4
of Baltimore.

"Section 5. And be it enacted that the Mayor and City
Council of Baltimore, acting by and through the agency of said
Burnt District Commission, may acquire by gift, purchase, lease,
viiatever the duration of the lease, or by other methods of acqui-
gsition, or by condemnation, any private property, rights or
interests, franchises, privileges or easements thal may be re=-
quired # # # to make any acditions to the basin or harbor
or to the public wharves or docks, as shown by said report or
additional or amended report add map or maps accompany-ng or
which may be required in the execution of the powers and the
performance of the duties vested or imposed on said Commission
by this Act.™

By Section 7 it is enacted that when resort is had
to condemnstion "in making any additions or extensions to the
basin or harbor or public wharves and docks" the proceedings may e
such 29 may be provided for the very purpose by lawful ordi-
aznce or ordinances of =aid Mayor and City Council which it
is hereby authorized to adopt:}provided that provision is made
therein for reasonable notice to the person or persons in
whose favor such damages are to be assessed or against whom such
benefits are to be assesséd, and provided that provision be
made for appeals to the Baltimore City Court, including the
right to appeal to the Court of Appeals by any person or persons
interested, including the Mayor and City Council of Baltimore, .
from the decision of saﬁACommis:ion in veluing or finding
said damages; or such proceedings or course of procedure may at
the option of the Commigsion be that hereinafter by this Act

provided.
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By Section 8 it is vrovided that when the plans
# # # for any additiong to the basin or harbor or extension
to any public wharves or docks in seid Burnt District shall have
been a proved by the Mayor and City Council of Baltimore and
aovpropriations made, the Commission having given at least two
weeks notice of the meeting of the Commigsion by advertisement in
two daily newspapers published in Baliimore, of the time and place
of mecting, and of any additions or extensiong it proposeésto
magke to the harbor or bagin or to the public wharves and docks
of Baltimore, and of the dimensions or extent of the additions or
extensions it proposes to make, the Commission shall meet at
the time and place mentioned, and from time to time lhereafter,
anc. shall ascertain the damage in veslue -which will be caused to
the owner of any ground for whicn the vwner ought to be compen-
gated but no @prortionment of becnefits shall be made in the
case of addition to the basin or harbor or to the public whnarves
or docks, but the City shall pay all demages, purchase price
and expenses assessed for, or agreed upon or ariging from such
additions or extensions.

By Section 10 it is enacted that as soon as the Com-
mission has completed the wvalualion of the damages it shall make
a statement thereof for tihne inspection of all parties desiring
informetion with a map containing a description of eachn lot and tle
name of the person sup:osed to have an estale pr interest therein
and tne amount of demage as valued by tne Commission and shall
publisn a notice for four successive days in two daily news-
paperg of the City, giving notice of the extent of the ground
covered by the assessmentls, and that such statements and maps
are ready for inspection, and thatl the Commission will meet on

a day to be named in said notice for the purpose of reviewing
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any mattiers to which persons claiming to be interested shall
make objection, and srall hear and considersll representations
either verbal or in writing, offered to it on behalf of any
person claiming to be interested, and shall make such cor-
rections a ndd alterations in the veluation, assessmentg and
estimates as to a majority of the members shall acpear just and
proper, They are directed, upon cloging such review and having
made such corrections as they shall deem proper, to deposit the
books and proceedings, statements and meps, as finally corrected,
in the office of the City Register, who is directed to give
notice to gll persons interested, that said assessments and maps
have been placed in hig office, by a notice published in two
daily newspapers in the City twice a wed: for two successive
weeks, and notifying the parties @ffected thereby that they are
entitled to appesl therefrom by petition in writing to the
Baltimore City Court.

By section 11 it is made the duty of the Commission
to serve written or printed notices upon every one to whom
benefits are assessed or damages are awerded, but the service
of said notices is not to be consirued as 2 pre-reguisite.

By Section 12 it is enacted that every one who is
thus afi’ected may within fifteen days after the corrected
proceedings are placed in the City Register's office and within

Aplice
fifteen days of the first publicatlion . thereof, apceal to the

A
Baltimore City Court with the right to a jury trial, with right
also of appeal to the Court of Appeals, and the Judge of the
Baltimore City Court is empvowered to reguire the costs or any
part thereof to be paid, as f part of the damages, to be paid
to the City, or to be paid by the appellants, as the circum=-
stances of the apreal may in his opinion justify.

( 1.) The first contention of the complainants is that



the power given by the foregoing act is not a sufficient

authority to ensble the City to change the old private wharves
and docks and to condemn the property appertaining thereto
which is required to meke the new wharves and docks contem=-
plated by the pla%s and maps adopted by the City.

It is contended that the words "'to lay out additions and
alterations to the public wharves and docks of Baltimore City,"
mean that there must be in existence a public wharf or dock and
that 211 that the Commission is ziven power to do is to make an
addition or extension to the physical structure of that
existing public wharf or dock.

Looking to the actual situation to which it was
obviousgly the intention of the Legislature that the Burnt
District Act should be applied, this seems too limited a meaning
to give to the words. To add to or extend the public wharves and
docks of a port does not necessarily import a dealing with
existing structures. Power is very frequently given to a
municipality by the legislature to eneble it to fulfill
the public duty of providing sufficient docks and wharves for
its commerce. To add to its wharves and docks may well mean
in a comprehensive act such as the one in gquestion, to make
new ones; to extend its wharves and docks may well mean lo carry
the system into new areas, and to make additions and extensions
to the harbor agﬁ-basin may well mean in such an act the widening
of the docks aprcurtenant to the basin in order to give more room
to enable vesgzels of the size which use the port to more safely
navigate,

When it has the legislative grant of the power a pub=-
lic ddﬁ? devolves upon the municipality to develop the utility
of its harbor. To provide docks and wharves is a purpose for

9
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which private property mey be thken as for a public use,

It is a well known fact that for years before the great
fire of Februsry 7th and Z;QM 1904, the 0ld docks and wharves
which in former generations had been extended South from Pratt
Street between Light Streect and Jones Falls had in a great
measure ceased to be useful. The warchouses built on the whearves
were not in demand and had generally declined in value; numbers
of them were at timés wvacant or coulégobtain tenants only at
greatly reduced rents. The docks were so ahailow and SO narrow
thst vessels of modern constrnuction could not enter them., It
wag a problem often discussed as to what use the property
could be put to rescue it frompx dilapidation, and how the docks
could be improved and the harbor enlarged so as to furnish
facilities to the vessels coming to the inner basin of the port.

With the great fire which swept over the whole
area, containing some fifty acres, leaving no warehouses
standing, tne great opportunity to solve the situation was offer=-
ed, and it was to avzil of this opportunity thait the Burnt
District Act, so far as it relates to the harbor, docks and
wharves, was enacted,, and that the carefully worked out plans

41

of the Commission were approved by Ordinance 149 of the Mzyor

' 1

and City Council. These matters were of such generzal notoriety
and public digcussion that it ig fsir to say that every one
had knowledge of -them, and no court interpreting the Burnt
District Act should shut its eyes to them. The time and the
oprortunity had come when the City could, without too great a
cost, assume the dutly of furnishing reasonable and modern
wharﬁﬁénd harbor facilities for the commerce of the port, and

it was in the face of this opportunity that the Legislature

enacted the Burnt Districlt Act, which by its title recites



that it is intended to provide"for adding to, extending

and partly filling the harbors or bagins of Baltimore City
and for establishing public wharveg and docks."
So careful was the Legislature thst any plan which might be
matured by the Burnt District Commission and approved by the
Board of “stimates and the Board of Public Improvements and
ssenctioned by an ordinance of the Msyor and City Council,
should not be defeated by any supposed defect in the authority
conferred on the Burnt District Commission, that as herein-
before recited, it provided by Section 3 that in addition to
the powers conferred by Section 2 the Commission shnould have
such powers as might be granted to it by any ordinance of the
City and gave to the City the authority to pass sguch an ordi-
nance.

The Burnt Districyﬂyas special legislation enacted
at a crisis in the history of the City; and looking to the whole
situation and to the purposes which the Act outlines, it seems to
me that the power to lay out additions and extensions to be
made to the public wharves and docks znéd to the basin and
harbor wae not restricted toc merely adding to some public
wharf already existing but covered the adding to and extending
the public wharf facilities by such a plan as would make the
public wharves .and docks more suitsble to the City's require=-
ments,

Aéfar as cuicerns making additions and extensions
to tie basin or harbor gll the increased area of water not cover-
ed by the proposed new piers will be open navigsble water
enlsrging the bagin or harbor,

I cannot consider the first ground of objection to

the power of the Commission well taken.
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e The complainant's second contention is that the City

is about te proceed to condemn the complainant's property not
rezlly for the purpose of establishing publick wharves and docks
but is intending to construct piers which it proposes to lease
to private individuals and corporations for their exclusive use
so that the condemnation will not really be for a public use.
The Cily can only act through ordinances passed by the
Mayor and City Council and no ordinance giwing authority
to make such a lease has been passed. The complainant relies
upon an ddvertisement signed by the City Comptroller inviting
gpplications from persons, firms or corporations desiring
exclusive rights in the proposed new city docks and piers.
So far as appears this invitation is without lawful authority
and commits the City to nothing. By section 8 of the City
Charter it is provided that speciel rights in any public pro-
perty can only be granted for a limited time, by an ordinance
duly passed, and with safeguards retaining the power of the
City to regulate such right or franchise.

It would be strange if the Court could declare the

o

gislature unconstitutional and the proceedings of

Act of the L

the Burnt District Commigsion void because of this advertisement.
It is no doube probable that the reguirements for

strictly public wharves may not exhsust all the piers and docks

which it will be necessary To construct in carrying out

the beneficial changes contemplated by the plan of the Burnt

Digtriect Commission, and that there may be space which the City

can only utilize by leasing it, but it would not follow that

the improvemenimxx ss a whole was not for a public use which it

was the duty of the City as a municipality to see carried out.

Regard must be had to the methods by which the public wharves
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of a city are availed of in modern commerce. Public landings
on a river ban&(open to every vessel that chooses (o make
fast to it are not suitaple to every kind of modern trans-
portation by water. In a case in which the Act of the Legis-
lature of New York granted to the City of New York the power to
condemn property in order to erect a great number of piers
according to a genersl plan for improving its water front,
and by the act gave power to the City to lease certain of the
piers for gpecial uses, 1t weg held that the actl was a valid
exercise of the right of eminent domain. In the City of New
York vs. New Yerk Central & Hudson Hiver R. R., 135 N. Y. 253,
Mr. Justice Peckam speaking for the Court of Appeals of New
York holds that "Land which is thus taken is tasken for a pub-
lic use although some portion of all the land actually used

may thereafter, in the discretion of the City be divided off and

3

laced in the exclusive possession of a lessee for the sole

L <

purpose of using it in the transsction of the necessary business
connected with the loading and unloading of passengers and
cargoes of ships and steamers,"’

It is alleged in the bill of complaint that it is the
purpose of the defendants in their plan or scneme that the
Mayor and City Council shall farm ou? much the larger portion
of the lands to be acquired, including tne complainant's
land, and take to itself the rentals to be secured. But the
only fag¢t to suprort tihnis allegation which is mentioned is the
advertisement sbove referred to. It does not seem: to me
that the apprehension by the complainant that the City might
divert the propcrty when acquired from a strictly public use, is

That
sufficient ground to declare the proceeding void. jthere can be

no permanent divertion is settled by the City Charter which pro-

13



vides thatl the title of the City to its water front, wharf

property, docks # # # shall be inalienable-

3. It is claimed that the procedure for assessment of
damages is not valid because the asses=ment is not made by an
impartial commission® I fall to see how the Burnt Disgtrict
Commission differs from any board of public officers charged
with the duty of ascertaining the wvalue of property required
for a public use. They are public officers charged with publiec
duties, and a special provision is made for a {lemporary appoint-

4 - &

ment in case any of them in respet to any particular parcel
of land shall not be free from interest.

The same question wes raised in Bass Vs. Fort Wagner
121 Indiana 389, and it was held by the Supreme Court of Indiana
to be a velid exercige of the right of Eminent Domain.

It is further contended thst the notices of the
several steps of the proceeding are Insufficient to afford
due process of law. The notices and proceedings of condemn-
ation are substantially the same as have in the case
of the Commissioners for opening gstreets in Baltimore City
stodd the test of half a century of litigation, and the
authority given to the judge with regard to the ccsts in the case
of appeal is the same.

It is provided that after the plans have been approved
by an ordinance mR two weeks notice in two daily papers shsa’l be

given of the meetin;

=]

o

of the Commission to ascertain the damages.

When the assessment of damages is made four days notice
in two daily pepers is to be given of the time when the commission
will sit to hear parties making objections. Upon closing this

review the report and plats are deposited in the kKegister's

14



Office and a notice published in two daily newspapers

that the parties dissatisfied are entitled within fifteen
days to an appeal with right to a jury trial.

In the case of an ordinary street opening no notice
ig given of the meeting to ascertain and assess the damages,
but after the damages have been assessed Lhe same period of
four days notice is given of the sitting tc review; the
notice from the City hegister is four weeks Instead of two
weeks for the right to appeal.

It seems to me that it cannot be successfully
maintained that the notices do not offer sufficient time
for a party interested to avail of the opportunities given
for review and for appéal..

It is to be considered that these notices do not have
reference to an isolated and unexpected condemnation. Every
owner of property in the Exxmx District must have been aware
that the whole area was laid waste by the fire. very owner
or agent competent at e2ll to look after the interest of a prop-
erty owner in the District must have had knowledge that the
plans for acquiring the property for harbor and dock purposes
were being proceeded with. The most careless owner could not
remain without knowledge that it was necessary to be observant
of the published notices and proceedings of the commission,
and I fail to see how under the circumstances it can be success-
fully contended that the notices were so ineffectual as to
invalidate the proceedings.

In considering condemnation proceedings it was well
said by Mr. Justice Bradley in Boyd Vs. The United States 116
U. S. 616-635 "It is the duty .of courts to be watchful for the
constitutional rights of the citizen and against any

stealthy encroaschments thereon." But notwithstanding the able



presentation of the cas

counsel, I have found

by injunction. It seems to me thal the us
plainent's property is to be taken is
notices, the method of assessment, and of

appeal, are such as to

that no constitutional ri;nt'qs;wniCA sh
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June 27, 1905,

Sherlock Swann, Bsq.,
Chairman of the Burnt District Commissione.

Dear Sir:=

I beg leave to inform you that Judge Thomas J. Morris ren=
dered an o0yinion on yesterday sustaining the demurrer of the City %o the
Bill of Complaint in the case of Dyer vs. ‘he ayor and City Council
of Baltimore, in the Cireuit Court of the United States.

The deeision of the Court is favorable to the City on all
the peoints involved.

Truly yours,
W. CABELL BRUCE,

WCB/I', City Solicitor.,



ArTHUR W. MAGHEN, ' P
ArTHUR W.MAacHEN,J® T

Atrorneys ¥ CounseLLoORs aT Law,
CENTRAL SAVINGS BANK BUILDING,

BALTiIMORE, Mb.

Baltimore, July 7, 1905.

W. Cabell Bruce, Esq.,
City Solicitor,

217 Court House.

Dear Sir:-

I find that no Decree has yet been signed in the
case of Dyer ve., The Mayor and City Council of Baltimore
et al., in the United States Circuit Court. We should be
much obliged if you would have a decree prepared in time to
be signed Monday morninge. Judge Morris is to be here on
Monday but that will be the last day he will be in town.
Accordingly, we want tc get the decree signed, the appeal
entered and allowed, and the penalty of the bond fixed by
-the Court on Monday.

Very truly yours,

A L



J SOUTHGATE LEMMON . & P. PHONE,
C. BAKER CLOTWORTHY MT, VERNON 4057
—

LEMMON & CLOTWORTHY,
ATTORNEYS AND COUNSELLORS AT LAW,

SvurreE 1400, CONTINENTAL BUILDING, ‘r'g - {”“ i::'
] BALTIMORE, MD. ‘ o AR
: July 11,1905: e

l W. E. SHERWOOD

F ¥r. W . Cabell Bruce , City Solicitor,

Court House,City:

Dear Sir:-

W e beg to thank you for the copy of the brief in behalf
of the City in the matter of Dyer vs. the Mayor and City Council of
Baltimore in the United States Superior Court and also Judge Morris!'

opinion in same.

Yours ¥ary truly,

’\ /Z-’/:{' LA AT LA /...’ gty A g 7
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8idney Turner Dyer, et al,, In the Cirecuit Court of

ve. the United States for the
Mayor and City Council of Distriect of Maryland.

Balt imora, _ Civil Docket C Folio 190,

Mr, Clerk:
Please enter the above entitled case
"dismissed", the Maycr and City Council of Baltimore to pay

the costsa,

Attorney for plaintiff,

City Solicitor.
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Sidney Turneg Dyer, et a.
-'il a -

Mayor and City Couwcil of Reltimore
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Jn the Circuit Court of ithe

United States,

in and for the District of

Varylend.

This case rcoming on to0 he heard upon Bill and Dermurrer thereto,

the arguments of ths respective counsel were heard and considered, and

it 1s herehy ADJUIED, CRDERED AND DRCEEED by the Clrcuit Court of the

Unlted Srates 1a and for the District of Faryland, this

day of July 1905, that the demurrer be and it 1eg hereby sustained, and

the Bill is accordingly dlsmlssed witli costs to the Defencants,
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January 26th, 1906,

Michael Jenkins, Xeq,,

c¢/c the Safs Deposit & Trust Company,

Baltimecrse, MNd.,
Near “liyj---

I send youw herewith the agreements for sale to you of the
groperty within the area recently condemned by the City for public
wharves snd docks, which is cwvned by cliants of Messrs, lachen and
Machen, You will find the agresements exscuted by the owners who are
in existance, ¥indly exccute the said agreementis and return them bo
me,

T have agreed with Messrs, "achen and Machen upon the form of
agquity Pill to be filad Tor conveyance to you of the title to the
property described in these agreements, I umierstand & draft of the
bill agreed upon hasg been Torwarded te the persuvns who executed the

within contrects for signature by them,
‘ When you have secured (itle under the proceeding to be con=-
duct ed in accordance with the agreement reacned with Vessrs, Machen
and Machen, the City will Le prepared to take title from you,

Yours very truly,

Assistant City Solicitor,
GO//M QHQBt
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line of paid lot fifty-four feet nine inches (54' 9") to McClure's
Dock; thence northerly on the west side of McClure's Dock thirty.
_feet seven and three-eights inches (30' 7-3/8") to the lot of ground
in this description first mentioned, and thence westerly on the

south line of said lot fifty-four feet eight and thren-qaarters ine-
3/4") to e place of beginq ﬂp%‘ %&ﬁ W“#
/al-t‘/l.f“/}h /., 9 Okr

iz ALSO an undivided moiety or half part in all that piece

ches (54"

or parcel of ground described as follows; that is to say:

BEGINNING for the fourth on the west side of Coﬁmerce
street at the distance of five hundred and eleven feet six and one-
quarter inches (511! 6=1/4") south from the south-west corner of-
Pratt street as now in process of widening and Comuerce street as

now existing and shown by map No.27=-A; which place of beginning is |

at the intersection of the west line of Commerce street with the !
south line of lot 209 and running thence westerly binding on said
south line forty-eight feet two and one=half inches to the east side
of McClure's Dock; thence soutnerly binding on said east line
thirty-four feet nine inches to the north lines of lot 211; thence
easterly binding on said north line forty-nine feet to the west side

of Conmerce street; thence northerly binding on said west line +hir-

ty four feet three inches to tiae place of begirming. 'hﬁ C"Ibﬁ

T- BEING inteqded,to sacl&%; in Ens forepgoing descri ol
. ; |

rovem»ntn N
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-jfhalf part m= 234 Commerce
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tenances thereto belonping or in anywise appertaining; and also all
the right, title and interest of said parties to said cause in

and to the bed of every street, lane and alley bounding on, adjcin=-
ing or running through the said property ané all riparian and aquatic
rights of the parties to said cause, as owners of said property and
2ll rignt, title and intereet of said parties to gaid cause in and to
the land adjacent to the said lots of ground which is covered by the

water.,

TO HAVE AlND TO HOLD the said groundsand premises ahove de=-
scrived and hereby granted and conveyed, to and unto the use of the
said Mayor and City Council of Baltimore, its successors and assigns,

in fee-simple forever.

AND the sald parties of the first part do hereby jointly
and severally covenant that they will warrant specially the property

hereby conveyed,

=), and that they will execute such further assurances thereof as

may be requisite,

WITNESS the hunds and seals of said grantors.

(=1
=
07 ]
3

(SEAL)

(SEAL)
Surviving trustee under Will of
Margaret Turner.

(SEAL)
Surviving: trustee under Will of
Edward Patterscn.

) (SEAL)
Trustee under Will of Sidney Patterson.

(SEAL)
(SEAL)




STATE OF MARYLAND, )
) SCT:
CITY OF BALTIMORE, )

I Thereby certify that on this day
of sy in the year ninestzen hundred and six, tefore the
gubscriber, a Notary Public of the State of Maryland, in and for the
City of Baltiwore aforesaid, psrscnally appearsd the wilhin naned
Laura Patierson, one of the grantors in the foregoing deed, and
acknowledred the sane to be hiur act in her own right and as trustee

under tane Wills of Margaret Turner, Bdward Patterson and Sidney Pat-

terson, respectively as therein naned,

F

WITNESS iy hand and Notarial Seal on the day and year

aforesald,

STATE OF NEW YORK,
O WIT:

CITY AWD COUNTY OF NEW YORK,

e

2y certify that on fais day
of y +n tae year nineteen aundred und six, hefore the
subscriber, s Nolary Public of thie State of New York, in and for the
City and County of New York aforesaid, personally sppearsd the within
nansed Sldney Turner Dyer, and Elishia Dyer, Jr., her hushand, two of
the grantors in the foregoing desd, and ecach acknowledged the seane

to be their respective acts

WITNESS my hand and Notarial Seal on the day and year

afcraesald.
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THIS DEED, Made this day of Pebruary

in the year nineteen hundred and six by Michacl Jenkins and Mary
Isabel Jenkins, his wife, parties of the first part, unto the Mayor
and City Council of Baltimore, a municipal corporation of the State

of Marylané, duly incorporated, party of the second part.

WHERBAS, By chapter 87 of the Acts of 1904 of the Gensral
Argembly of Maryland, it was provided that a Commission, to be known
as the "Burnt Distriet Commission,” should be crsuted as therein set
forth, with power to acquire by gift, purchase, lease, condemnation
or hy any other method for and in the name of the MHayor and City
Council of Baltimere, the lands, private property, interests, rights,
franchises, privilepges or easements which mig:t be requisite for the

purposes therein specified; and |

WHEREAS, By proper procesdings in accordance with the re=-
quirements of hhe -aid Aet, it hus besen determined that the acquisi=-
tion of the property here¢inafter d:escribed is requisite for the pur-

poses aforesaid; and

WAiEREAS, The aforesaid "Burnt District Commission™ by vir-..
tue and in pursuange of the puwers vested in it by law condemned on
behalf of the Mayor and City Council of Baltimore, the lois herein-
after described, and there was awarded therefor the sums of twenty-
seven thousand four hundred and thirty-one dollars and twenty-fivs
cents, three thousand eight hundred and thirty-seven dollars and fir-l
ty cente, ten thousand flve hundred dollars and three hundred and six-
ty three dollars and four thousand four hundred and sixty-two dollars
and fifty cents respectively, of +nicen last @wnount one-half thereaf
or two thousand two hundred and thirty-one dcllars and twenty-five
cents,and all the other sums (the whols aggregating forty-four thou=-
sund three hundred and sixty-three dollars ($44,363.)) have bean fule

ly paid to said parties of the first part by the sald Mayor and City
Council of Daltimore as is hereby ack&owledged.
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NOW, THERKFORE, THIS DEED WITNESCSETH, That in cons!dera-
tion of the premises and of the sum of one dollar ($1.00), the said
iichasl Jenkins and Mury Isabel Jenkins, his w#ife, do grant and con-
vey unto the said Mayor and City Council of Baltimore, its succes-
sore and assipne &ll Lthose plaeces or parcels of land situate, lying
and being in the City of Baltimore, in the State of Maryland, and

described as follows, that is to say:

BRGINVING for the first thereof at the corner formed by
the intzrsection of the south line of Cabla streset wlth ths esast
lins of Commerce strect as now existing and showyn by map No.27-4,
and running thence sontherly hounding on th: east line of Commsarce
strect eightly feet thre- inches fto the north line of lot Z22; thence
eusterly binding on said north line thirty-ilrees feet eight inches

™

to the west line of Patterson's Toeck; thence northorly binding on
swicd west line fourteszn fect three inches to the north line of Pat-
terson's Dock; thence e.sterly binding on suid north line and still
eastorly binding on the north line of lots Nos. 226 and 227, in ull
elghty-one foet thres inches to the wsest line of Palterson street;
thence nurtherly hinding on saic west line sixty-five feet thres .nd
one-half inches to the south line of Cahle sireet; thence westerly

binding on said south line ons mundred and fourteen feet seven in-

ches 1o tne place of beglinning.

HECGINNING for the secound thereof on the east line of
Smaéth's “Marf at the distance of one hundred and sixty feet and one
wnd three=-quarters inches south from the southesast corner of Pratt
stre:t us now in process of widoning, and Smith's Yharf as now exists
ing, and shown on mup No.27=-B, which pluace of haginning is at the

intersection of the east line of Smith's Wharf w#ith the south line

-2-


pl.ee

;

3 of lot 305, and running thence sasterly hindlng on said south line
F sixt y=gix feot to the west side of Allison alley; thence southerly
4 binéing on said west line twsnty-five feet one inch to the north
line of lot 307; thence westerly binding on said north line sixty-
t five feet ten inches to the eust line of Smith's Wharf; thence
northerly binding on caid east line twenty=five fact to the pl..ce

¢f beeginning.

YRGINNING for the third thereof on the east side of South

strecet at the distance of sixty fect (60') south from the corner

formed vy the iatorsection of the south side of Prutt street as ex-
isting on the 7th duy of February, 1%04,Ianﬁ the east side of South
ptreet, which plaee of beginning is &t the south-west corn=r of a
lot of ground there situate, the leasehold intercat wherein was
formarly owned by William Xeyser but is nowvw owned hy the Hdayor and
City Council of kaltimore; running thence southerly on the east
side of South strect thirty feet meven and thrce-signths inches
(30' 7-3/8") to a lot of ground there situate, now owned by the
Mayor and 'City Council of Baltimore; thence sasterly on the north
line of_said lot fifty-four fect nine inches (54' on) to MeClure's
Dock} thence northerly on the west side of McClure's Doek thirty
feet seven and three-eiphths inches (30! "=3/8") to the lot of ground
in this description Tirst meationed, and thenge westerly on the
gouth line of snid lot fifty-four feet eight and three=-quarters in-
ches (54! 2-3/4") Lo the place of beginning,  Being the same
piece or parcel of ground described and mentioned to he dcniéeﬁ in
and by & certain indenture dated the Z28th duy of June in the year
eighteen hundred and fifty-six, mide between Bdward Patterson of

the first part, Bdward Patterson, Jr., Samuel Smith Patterson, Rob-

o
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ert Pattierson, Laura Pal'erson, Sidney Patterson, Junior, Charles

C. Turner and Margaret Turner (formerly Margaret Patierson) his

wife of the second part, and Samuel °, Keyser of the third part, re-
corded among the Land Records of Bal‘imore City in Liber E.D. No,.l07
folio 107 &c.; which said parcel of ground comprehends the piece

of ground lying in the bed of Pratt strest us nowv intended to be
#idened desipnated hy the latter P on the Namage Plat in the pend-
ing proeceedings for the.sald widening of Pratt street, and also the
pureel of ground dusjgn;ted by the number 113 on the Map marked No.
<7 wccompanying the return of the Burnt District Commission in the
procecdinge for making afditione snd extensions to public wharves

and docks aforesaild,

It bveins intended to ineclude in the foregoing descriptiion
gll that lot of ground with improvemsents heretofore known as No.207
South street; and the title intended to be convered bheing the same
derived by the parties of the first part from or throngh an indene-
ture hetween NDuniel Bowly of the first part and {enry l{essonier of
the other part, recorded -mong the TLand Records of Ba'timore County
in Libec WG, No. KX, folio 16 &c.; un indenture tetween John
Stricker and William Pat‘erson dated the fifth day of August A. D,
1219} & codicil to the last Will und testament of William Pa'llere
son recorded in Liber D.M.P. No. 1b folio 204 &c,, and the said in-
denture retween Bdaurd Patterson of tae first part, Bdaurd Putler-
gon, Junior, “amuel Smith Patterson, Robert Pati'erson, Laura Pattar-
son, Sidaney Patl'erson, Junior, Charles O, Turner and M.rgarst Turner
his wife (foruerly Marguret Patierson) of the secund part and Samuel
S. Keyser of the third part duted the twenty-eigath day of June in
the yeur one thousand eighf hundred and fifty-six.

-4-



Also an undivided moiety or nalf part in all that pleca or

parcel of rround descrihad ue'followa, that is to say:

AEGITIING for the fourth on the weat sid2e of Comacree
strect ut the distance of five hundred and sleven feeti six and one-
quarter inches (511 6-1/4“} gouth from the scuti-west corner of
Pratt strect as no# in process of wldening and Comumerce street as
now existing and shown by map No., 27=A; which place of heginning is
at the intersection of the west linc of Commerce strset with the south
line of lot 209 and runaing thence westerly, binding on azié south
line foriy-eight fezt two and one-Malf inchap to tha east uida of Me=-
Clurs's MNcck; thence ecoutaerly binéing on ovzid esast line thirty-four
feel ninc inches to tne north line of lot 211; thence easterly bind-
ing on suid neorth line forty-nine feet to the west 8ids of Comnmsrce
- gtrecty thence nurtherly binding on sald west line thirty-rfour fest

threo inches to the place of beginning.

IT BEING intended to include in the foregoing descriptions
and to convey hereby all thosc lots of preund with the improvaments
known as Nos, 401-3-0=-7 Cahle street, 221 Smith's Wharf, 207 South
strect, and «n undivided moiaty or half part in all that lot known
as No, 234 Comicrce ntreet; said lots being also known ase Yos, 221,
306, 113 & P, w«nd 210 respeciively on the Purn’ Nigtriet Plat for

Putrlic Wharveg and Pratt street.,

AXD all iLhe right, estute and interest, legal and equita-
ble of s.id parties of the first part, ascquired by the said Michael
Jenkins, by the deecd from Laura Patterson and others, hersinaftar
referred to, 1in and to all the beds of streets and docks and
ground covered by the waters of docks contained within the whole
area lying between the suuth line of Prutt strest, as existing on
the 7th day of F2uruary, 1ly04, and the Waters of "“he Basin of the

City of Baltimore, and sought to be acquired by the Mayor and


Pra.Lt
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”/City Council of Balpimora in the said proceedings under the said

Act of 1904 chapter 87, and shown on Map marked No.27 of the sald
Burnt District Commission or shown on the Damage Plat of tnhe now
pending proceadings of the said Burat District Commission for the
widening of Pratt street,

(Being the same lotsof ground and premises which by deed
dated the tenth day of February, 1906, and recorded or intended to
be recorded among the Land Records of Baltimore City, prior hereto
were conveyed by Laura_Pattaruon and others to the said Michael Jen-

kins, his heirs and assigns forever).

TOGETHER withftthe improvements thereupon, and all the
rights, ways, waters, easements, privileges, advantages and appur-
tenances thereto belonging or in anywise appertaining; and also
all the right, title and interest of the parties of the first part
in and to the bed of every street, lane and alley bounding on, ad-
Joining or running through the said property and all ripuarian and
aquatic rights of the purties of the first part, as owners of said
property and all right, title and interest of ssid parties of the
firet part in and to the land adjacent to the sald lois of ground

wnich is covered by the water,

TO HAVE and TO HOLD the said prounds and premises above
described and hereby granted and conveyed, to and unto the use of
the said Mayor and City Council of Baltimore, its successors and

assigne, in fee simple forever,

WITNESS the hands and seals of said grantors.,

TEST:
(SEAL)

(SBAL)
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STATE OF MARYLAND, )
) BCT.: 4
CITY OF BALTIKORE, )

I YEREEY CERTIFY, That on this day
of February, in the year nineteen hundred and six, bafore the sub-

scriber, a Eut;ry Publiec of the State of Haryland, in and for the

City of Baltimore, aforesald, pereonally appeared the within named
lMichael Jenkins and Mary Tsabel Jenkins, his vife, the grantors in
the foregoing deed, and each acknowvledped the same to he their re-

spective act.

WITNESS my hand and Notarial Seal on the day and year

aforesaid.

Legal form and suificiency
approved this
day of 190 .

City Solicitor.

Assistunt City Sollecitor.
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AGREEMENT between Laura Patterson in her own right
and as surviving trustee under the last will of Margaret
Turner deceased and as surviving trustee under the last
will of Edward Patterson, deceased, and as Trustece
under the Will of Sidney Patterson, deceased, and Sidney
Turner Dyer and Elisha Dyer, Jr., her husband, of the first

part, and Michael Jenkins of the second part.

Whereas the said parties of the first part are
the owners of certain properties desired and sought to be
condemned by the Mayor and City Council of Baltimore for
additions and extensions to be made to the public wharves
and docks of Baltimore City and to be made to the basin or
harbor of the City of Baltimore under and by virtue of the
Act of the General Assembly of Maryland, 1904, chapter 87,
and also own a certain reversionary interest in a parcel of
ground lying in the bed of Pratt street as about to be
widened, and also claim to own interests in other land lying
in said Pratt street as about to be opened;

And whereas in proceedings taken under said Act
of Assembly certain awards of damages were made by the
Burnt District Commission for the said properties, from which
appeals were taken by the parties of the first part to
the Baltimore City Court, and thereupon, except the appeal
taken from award as to estate and interest of the parties
of thé.firat'part in Lot No. 113 on Plat No. 27 of the
sald Burnt District Commission, and in lot P on the Damage
Plat in the proceedings for the widening of Pratt street,
were removed from the said ﬁourt to the Circuit Court

of the United States for the District of Maryland;



and in said last mentioned Court proceedings have been had
and verdiets or inquisitions of juries taken from which
appeals to the Suprema Court of the United States are con-
templated by the said parties of the first part upon excep-
tions taken at said trials; and as to said Lot No. 113 on
Plat No. 27 of the Burnt District Commission a trial was
had in the Baltimore City Court and appeal proposed to be
taken by the said appellants to the Court of Appeals of
Maryland upon exceptions taken at said trial; and as to lot
P on sald Damage Plat in the widening of Pratt street the
appeal of said parties of the first part has not been heard;

And whereas a bill in equity of the said Sidney
Turner Dyer and RBlisha Dyer, Jr., against the Mayor and
City Council of Baltimore et al., is at this time pending
in the Supreme Court of the United States upon an appeal
taken by the said Sidney Turner Dyer and Elisha Dyer, Jr.,
her husband, from a decree of the said Circuit Court dis-
missing their bill of complaint in the cause; and a bill of
equity seeking to enjoin proceedings for the condemnation
of said properties of the said parties of the first part was
filed by the said Laura Patterson in her own right and as
trustee in the Circuit Court of Baltimore City, and g
decree passed by said last mentioned Court dismissing the
said bill, from which decree an appeal was entered by the
said last mentioned .piaiqtirfs, to the Court of Appeals.

Now this agfeament witnesses that the sald parties
hereto of the first and second parts hereby mutually agree
as follows, that is to say, the said parties of the first



part agree to sell and convey to the said party of the
second part, and the said party of the second part hereby
agreas to purchase from them, the sald parties of the first
part, the properties hereinafter described at and for the
sun of forty-four thousand and three hundred and sixty three
dollars to be paid to them the said parties hereto of
the first part by the said party of the second part, at
and upon the execution and delivery of a good and sufficient
deed of conveyance therefor.

The following is a schedule of the properties

aforepaid:

1, All that piece or parcel of ground situated in
the City of Baltimore and described as follows: Beginning
for the same at the corner formed by the intersection of
the south line of Cable street with the east line of Commercs
street as now existing, and shown by Map No. 27A, and
running thence southerly bounding on the east lins of
Commerce street, eighty feet three inches, to the north line
of Lot 222; thence easterly binding on said north line
thirty three feet eight inches to the west line of Patterson's
Dock; thence northerly binding on said west line fourteen
feet three inches to the north line of Patterson's Dock,
thence easterly binding on sald north line and still east-
erly binding on the north line of lots Nos. 226 gnd 227,
in all eighty-one feet three inches to the west line of
Patterson street; thence northerly binding on said west line
sixty-five feet three and one half inches to the south line
of Cable street; thence westerly binding on said south line
one hundred and fourteen feet seven inches to the place

of beginning.



Together with all the rights, privileges, easements
and appurtenances of every kind belenging or appertaining
to the above described property, and especially all riparian
and aquatic rights of every description.

It bveing in fee simple and designated on the
map marked ¥No. 27A of the Burnt District Commission in
the proceedings for making additions and extensions to
the public wharves and docks of Baltimore City and to the
basin or harbor of the City of Baltimore by the number 221.

2. All that piece or parcel of ground lying in the
City of Baltimore described as follows: Beginning for
the same on the east line of Smith's Wharf at the distance
of one hundred and sixty feet and one and three quarters
inches scuth from the socutheast corner of Pratt street as
now in process of widening and Smith's Wharf as now existing;
and shown on Map No., 27B, which place of beginning is at
the intersectiocn of the east line of Smith's Wharf with
the South line of Lot 305; and running thence easterly,
binding on said south line, sixty-six feet to the west side
of Allison Alley; thence southerly binding on sald west
line twenty-five feet one inch, to the north line of Lot
307; thence westerly binding on said north line sixty-five
feet ten inches to the east line of Smith's Wharf; thence
northerly, binding on said east line twenty-five feet to
the place of beginning.

Together with all the rights, privileges, easements
end appurtenances of every kind to the above described
property, and especially all riparian and .aquatic rights
of every description; as well as all the right, title and



interest of the said parties in or to that lot of ground
lying between the east line of Smith's Wharf and the east
line of Smith's Dock.

It being in fee simple; designated on Map marked
Noe. 27B of the Burnt District Comulssion in the said proceed-
ings for making additions and extensione to the public
wharves and docks of Baltimore City and to the basin or

harbor of the City of Baltimere by the number I06.

Se One undivided half part of all that piece cr parcel
of ground and the improvements or debris thereon described
es follows: Beginning for the same on the west side of
Commerce sireet at the distance of five hundred and eleven
feet, six and one guarier inches (511' 6{") south from the
gouthwest corner of Pratt street as now in process of
widening and Commerce street as now existing and shown by
Map No. 27A, which place of beginning is at the intersection
of the west line of Commerce street with the south line of
Lot 209; and running thence westerly, binding on sald south
line, forty-eight fest, two and one half inches to the east
side of McClure's Dock; thence southerly binding on said
east line x£ thirty-four feet, nine inches, to the north
line of Lot 211; thence sasterly, binding on sald north line,
forty-nine feet to the west side of Commerce street; thence
northerly binding on said west line, thirty-four feet three
inches to the place of beginning.

Together, with all the rights, privilleges, easements

and appurtenances of every kind belonging or appertaining
to the sald above described property, and especially all

riparian and aquatic rights of every description.
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It being in fee simple; designated on Map marked
27 A of the Burnt District Commission in the said proceedings
for making additions and extensions to the public wharves
and docks of Baltimore City and to the basin or harbor of
the City of Baltimore by the number 210.

4. All that piece or parcel of ground lying in the
City of Baltimore and described as follows: Beginning for
the same on the east side of South street at the distance
of sixty feet (60') south from the corner formed by the
intersection of the south side of Pratt street as existing
on the 7th day of February, 1904, and the east side of
South street, which place of beginning is at the southwest
corner of a lot of ground there situate, a leasehold interest
wherein was formerly owned by William Keyser, but is now
owned by the Mayor and City Council of Baltimore; running
thence southerly on the east side of South street thirty
feet seven and three-eighths inches (20' 7-3/8") to a lot
of ground there situate now owned by the Mayor and City
Council of Baltimore; thence easterly on the north line
of said lot fifty-four feet nine inches (54' 9") to McClure's
Dock; thence northoerly on the west side of McClure's Dock
thirty feet seven and three-eighths inches (30' 7-3/8") to
the lot of ground in this description first mentioned, and
thence westerly on the south line of said lot fifty-four
feet eight and three-quarters inches (54' 8-3/4") to the
placz'of Boginning. ‘Being the same plece or parcel of
ground described and mentioned to be demised in and by a
certain indenture dated the 28th day of June in the year
eighteen hundred and fifty-six, made between Edward Patterson



of the first part, Bdward Patterson, Jr., Samuel Smith
Patterson, Robert Patterson, Laura Patterson, Sidney
Patterson, Junior, Charles C. Turner and Margaret Turner
(formerly Margaret Patterson) his wife of the second part,
and Samuel S. Keyser of the third part, recorded among
the Land Records of Baltimore City in Liber E.D. No. 107
folio 107 &c¢; which said parcel of ground comprehends
the piece of ground lying in the bed of Pratt street as
now intended to be widened designated by the letter P on
the Damage Play in the pending proceedings for the saild
widening of Pratt street, and also the parcel of ground
designated by the number 113 on the Map marked No. 27
accompanying the return of the Burnt District Commission
in the proceedings for making additions and extensions
to public wharves and docks aforesaid.

It being intended to include in the foregoing
desoription all that lot of ground with improvements here-
tofore known as No. 207 South street; and the title intended
to be conveyed being the same derived by the parties of
the first part from or through an indenture between Daniel
Bowly of the first part and Henry Messonier of the other
part, recorded among the Land Records of Baltimore County
in Liber W.G. No. K.K. folio 16 &c.; an indenture between
John Stricker and William Patterson dated the fifth day of
August A.D. 1819; a codicil to the last will and testament
of William Patterson recorded in Liber D.M.P. No.l1l5 folio
254 &e., and the said indenture between Bdward Patterson
of the first part, Edward Patterson, Junior, Samuel Smith



Patterson, Robert Patterson, Laura Patterson, Sidney Patterson,
Junior, Charles C. Turner and Margaret Turner his wife
(formorly Margaret Patterson) of the second part and
Samuel S. Keyser of the third part dated the twenty-
eighth day of June in the year one thousand eight hundred
and fifty-six.,

It is understood that it 1s not the intentlon
hereof that the partlies of the first part hereto do or
shall assign, part with or surrender any right they may
now have tc¢ arrears of rent out of said premises, or to
the recovery thereof from the lessee or lessees or his or

r

their assigns. /... .

5. All the right, estate and interest, legal and
equitable, of the sald parties hereto of the first part
in all beds of streets and docks and ground covered by the
waters of docks contained within the whole area lying between
the south line of Pratt street as existing on the 7th day
of February 1904 and the Waters of the basin of the City
of Baltimore, and sought to be acquired by the Mayor and
Bity Council of Baltimore in the said proceedings under the
sald Act of 1?04 chapter 87, and shown on Map marked No. 27
of the sald Burnt District Commission or shown on the
Damage Plat of the now pending proceedings of the saild

Burnt Distriot Commission for the widening of Pratt street.,

6. And all interest, estate and property of
the said parties of the first part in improvements and
debris on said above described pieces or parcels of ground

or said beds of streets and docks.

s



It is further mutually agreed, and is part of
the consideration upon which the parties of the first part
agree to convey their saild properties to the party of the
second part, that the Mayor and City Council of Baltimore
shall and will upon the execution and delivery of the
deed of conveyance hereinabove provided for pay all costs
on both sides, incurred or necessarily to be incurred in
the various suits between the said parties of the first
part or any of them and the Mayor and City Council of Balti-
more, in whatever courts had, arising out of the proceedings
instituted on the part of the Mayor and City Council of
Baltimore for the condemnation of properties of the said
parties of the first part or any of them for additions or
extensions to the Public Wharves and Docks or Harbor or Basin
of the City of Baltimore, and the widening of Pratt street
as aforesaid, in%?ﬁg§ggagigeggﬁtu on both sides in the
Equity case of Sidney Turner Dyer et al. vs. The Mayor
and City Council of Baltimore in the Circuit Court of the
United States for the District of Maryland, and in the
Supreme Court of the United States, and the Equity case
of Laura Patterson in her own right and as trustee vs. The
Mayor and City Council of Baltimore in the Circuit Court
No. 2 of Baltimore City.

And it is further agreed that the necessary Court
costs of the equity suit which it may he necessary to
conduct in order to enable fully effective conveyance to
be made of the properties hereinabove agreed to be con-
veyed by the said parties of the first part to the said

party of the second part, according to the intent hereof,

o Qi



gshall be pald by the Mayor and City Council of Baltimore;
which said suit the parties of the first part hereby agree
to institute without d;lay and press to speedy concluédion
upon the bill to be filed in the Circuit Court of Baltimore
City, the form whereof has been settled by and between the
counsel of the parties of the first part and the City
Solicitor simultaneously with the execution of this Agreement.
Witness our hands
thisiza@izz?‘nf“ﬂififdAy of Jenuary in the year Nineteen

hundred and six, in duplicate.

= i ieem / gy 7

Surviving Trustee under Will of
Margaret Turner.

7 I

Survivi ng Trustee under Will of
Fdward Patterson.

7, /’Y R
¢ )4//:’5%; R [ }‘2% LA Z O
~ Trustee under Will of
Sidney Patterson.
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Fabrusery 8th, 1906,

Masurs, Machen & Machen,
Central Savings Rank Bldg'.,
Bd timcrae, Nd,

Gentlemszn: -

Enclceza herewlth, plsuse find dsed from Laurz Patt:rson
et al, to Mlichael Jerkinas, for cconveyance of four lots of ground.

When tLis ceed 1s exscuted and ready for delivery please
ses tl ot tax yills cectified for sireet charges and back taxes are

furnished.

Very truly yours,



THIS DEED, Made this day of February in

the year one thousand nine hundred and six, by Laura Patierson in
her own right, Laura Patierson, surviving trustee under the Last
Will c¢f ‘largaret Turner, deceased, Laura Patterson, surviving trus-
tee under the Last Will of Edward Patterson, deceased, Laura Patter-
son, trustee under the Last Will of Sidney Pattarson, dsceassd, and
Sidney Turner Dyer and Elisha Dyer, Jr., her hushiand, of the first

part, to Michael Jenkins of tne second part.

WITNESSETH, That whereas in o cause depending in the Cir-
cuit Court of Baltimore City (Docket 46-A, folio 34) in which said
Sidney Turner Dyer and Elisha Dyer, Jr., her hushand, are complain-
ants, and the other parties hereto of the Tirst part, together with
Laursa Swan are defendants, a decree was passed by the aforesaid
Court on the sixth day of ¥ebruary 1906 authorizing, empowering and
directing the said Laura Patterson in her own rigat, Laura Patterson,
surviving trustee under the Last Will of Margaret Turner, deceased,
Laura Patterson, surviving trustee under the Last Will of Edward
Patterson, deceased, Laura Patterson, trustee under the Lust Will
of Sidney Patterson, deceused, and Sidney Turner Nyer and Blisha
Dyer, Jr., her husband, upon reneiving from the sald Michael Jenkins
the sum of forty-four thousand three hundred =nd sixty-three dollars,
the purchase money mentioned in the Agrauﬁént, Plaintiff's Hxhibit
A, Tiled in said cause, and tae perforiancs of th2 stipulations as to
the payment of costs contained in the saild Agreement as therein pro-
vided, to execute, acknowledge and deliver a good and sufficisent
deed of conveyance, conveying to the said liichael Jenkins, his heirs
and assigns, all the properties provided in the said Agreement to be

conveyed and particularly mentioned in the schedule contained in

ok



said Arreement; and

WHEREAS t he said Michael Jenkins has paid to the parties
hereto of the first part the sum of forty-four thousand three hun=-
dred wina sixty-three dollars in the proportions and in the several
rirhts to, and in which they are severally entitled to taceive the
same in accordance with the terms of said decree, as is hereby
acknowledged; and the stipulations as to the payment of costs con-

talned in said Agreement have been fully performed.

NOW, THEREFORE, In consideration of the premises and of
the sum of one dollar lawful money paid by the said Michael Jenkins
to the parties of the first part hereto at the sealing and delivery
hereof, the receipt whereof is hereby acknowledged, the parties here-
¢ of the first part by virtue and in pursuance and execution of said
decree do hereby gr:nt and convey unto the said Michaesl Jenkins, his
heirs and assigns, all those pieces or parcsls of land situate, ly-
ing and being in the City of Baltimore, in the State of Maryland,

and described as follows, that is to say?

BEAINNING for the tirst thereof at thes corner formed by
the intersection of the south line of Cable street with the east
line of Comm=rce street as now existing and shown by map No.27-A,
and running thence southerly hounding on the east line of Commerce
street eighty feet three inches t0o the nor‘h line of lot 222; thence
easterly binding on said north line thirty-thrae feet eight inches
to the west line of Pautterson's Dock; ‘hence northerly hinding on
said west line fourteen f::t three inches to the north line of Pat-
terson's Dock,; thence easterly hindilng on said north line and still
easterly binding on the nor'h line of lots Nos. 226 and 227, in all

eighty-one feet three inches to the wes! line of Patterson straet;

-



thence northerly bindine on esaid west line sixty-five feetl three and
one=-half inches to the scuth line of Cable streat; thence westerly
binding on said sovth line ons hundred and fourteen faet seven in-

cihzg L¢ the place of beginniag.

BEGINVING for the second thereof on the east line of
Smith's Wharf at the distance of one hundred and sixty-feet and one
and three-guuarters inches south from the south-east corner of Pratt
street as now in process of widening, and Smith's Wharf as nov existd
ing, and sho+n on map No. 27-B, dhich place of veginning is at the
intersection of the east line of Smith's Wharsf with the south line
of lot 306, and running thence easterly binding on said south line
gixty-six feet to the west side of Allison alley; thence southerly
binding on said west line twenty-five feat one ineh to the north
line of lot 307; thencs westerly binding on s&aid north line sixty-
five fect ten inches to the e st line of Smith's Wharf; thence
northerly binding on said east line twenty-five feet to the plawe

of heginning.

BESTNUING for the third thereof on the east side of South
street at the distance of sixty feet (60') scuth from the corner
formed vy the intersection of tne south side of Pratt etrect wz exe
isting on the Tth day of February, 1%04, and the gast gide of South
street | which place of beginning 4g at the south- yegt corner of a
lot of ground there sitiuate, the leasehold inferest wherein was
forimerly owned hy William Keyser but is now ownad by the Mayor and
City Council of Baltimore; rwmning thence southerly on the east
side of South street thirty feet seven and three-eighthe inches
(30' 7-3/8") to a lot of ground there situate, nowv owned hy the

Mayor and City Counecil of Baltimore; thence easterly on the north
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line of sald lot fifty-four feet nine inches (04' 9%) to XcClure's
Dock; thence nnrthurly on the w#est side of MeClure's Moek thirty
fzut seven and threc-eipghts inches (30! “—E/B“) to the lot of ground
in thie description firet mentioned, and thence westerly on the
gouth line of sald lot fifty-four feet eight and threse-quarters in-
ches (L4 8-3/@") to the place of heginning. Baing the same
piece or p.recel of ground described and mentioned to be demised in
and by a certuin indenture dated the 28th day of June in the year
eightesn hundred and fifty-slx, made between Ed+vard Pati-rson of
the first part, Edward Patterson, Jr., Samuel Smith Patterson, Rob-
ert Pa'terson, Laura Pa'terson, Sidney Pat‘erson, Juniogp, Charles
C. Turner and Marcaret Turner (formerly Margarst Pa!terson) his
wife of the second part, and Samiel S. Xeyser of the third purt, re-
corded auons twe Lend Records of Baltimore City in Liber E.D. No.lO7
folio 107 &c.; which sald parcel of ground comprehends the piece
of pround lying in the bed of Pratt street as now intended to he
#widened desipg wuted by the letter P on the Namare Plat in~the nend-
ing proccedings for the saild sidening of Pratt etreet, and also the
parcel of ground desig-ated by the number 113 on the Nap marked No.
27 accompanying the return of the Burnt Nistrict Comaiission in the
proce«dinge for making additions and extensions to public wiarves
and docks aforesaid.

It being intended to include in the foregoing description
211 that lot of ground w#ith improvements herc:tofore known as No.Z207
South street; and the Litle intended to be conv-yed heing the same
derived by the parties of the first part from or through an inden-
ture between Naniel Howvly of t e first part and Henry lessonler of
the other part, recorded amons the Land Records of Baltimore County
in Ziber W.G. No. XK. folio 16 &c.; an indenture betw#een John
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Stricker and William Pa'‘erson dated the fifth day of August A.D,
1819; a codicil to the last will and tastamﬂﬁt of William Patter=-
son recorded in Liber D.M.,P, No,1lb follo 204 &c,, and the said in-
denture batween Edward Pal’ereson of th- firei part, Béward Patfter-
son, Junior, Sanuel Smith Patterson, Robert Patterson, Laura Patter-
son, “idney Patferson, Junior, Charlese C. Turner and Margaret Turner
his wife (formerly Margaret Patterson) of tne second part and Samuel
S. Keyser of the third part dated the twenty-eighth day of June in
the year one thousand eight hundred nnd fiftv-six,

-~

It is understood that it is not the intaention hereof fhat

: 1
the parties of tne first part nsreto do cor shall assign, part with

or surrendsr any right they may now have to arrsars of rent out of
said prewmises, or Lo Lhe recovery thereof from the lessee or lessees
or ahis or their assigns.

AZS0 zan undivided. moiety or half part in all that plece

or purcel ofgground described as follows, that is to say:

BEGINNING for the fourth on the west side of Commusrce

. gtreet at the distunce of Tive hundred and =leven feet six and one-

quarter inches (511' 6-1/4%) south from the south-west corner of
Pratt street as now in process of widening and Commerce strect as

now existing and shown by map No.27-A; «hich place of heginning is

at the intersection of the west line of Commerce street with th? !
south line of lot 209 and running thence westerly Linding on Baid
gouth line forty-eisht fsat two and ones-~half inches to the sast side
of MeClure's Tock; thaence southerly bhinding én said east line
thirty-four fzet nine inches to the north line of lot 211; thence
eaBterly hinding.on gaid north line forty-nine fest to the west side
of Comunerce sireet; ‘nunce northerly binding on said west line thirs

ty-four feet thre= incnes to tie place of heginning.
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1T JRING intended to include in the foregoing descriptions
and tou cuavuy as=reby, all Laose lolas of ground with the improvements
kne m ¢ NoZe 401l=0-u-" Cable stract, 2zl Smith's “narf, =07 South
strezt wné an undivided nociety or malf part in all tnat lot knoym as
Hoeo Zod Couueree stroct)y  said lots being also knoan as Nos. 221, 306
115 & P, andéd 210 respectively on the Burnt Mistriet Plat fﬁr Publie
Whurves and Pratt strect.

And all the rigat, estate and interest, legal and equitable,
of Ltias :ald p¢rtice’0¥~saiéie&uao in and %o all the beds of streets
and docks and ground covered by the waters of docks contained with-
in the wivic area lying hetween the south line of Pratt street as
exlasting on tne Tih day of February 1904 and tne Waters of the bhasin
of tne Clty of Baltimore, and sought to be acquired by the .lnyér
and Olty Council of Baltimore in the said procesdings under the said
Act of 1904 chapter 87, aund shown on Map marked iio.27 of tne sald

.

Burnt District Commission or showvn on the Mamapge Plat of the now
ponding proceedings of the sald Burnt District Comnmissicn for the
widening of Prait street,

(Beine the su = }ropartieﬁ'meqtioned in the echedule con-
tuined in the aforasaid Agre:ment according to the intent and mean-
ing ‘necreof).

TOOFTHIYR «ith the lmprovements thereupon, and &ll the
riyats, vays, w~aters, sascements, privileges, advintuges and appur-
Lenances taereto heloaging or in unyviaﬁJapppr aining;  nnd ..lsoy
all the right, title and interest of :.id purties 6 suid c.uuse’ in
and to tae ved of every strest, lune w«nd alley bounding on, wdjoin-
ing or runnins taroush the said prop rty and 11 ripurian and apmatie
rirats of tag varties .o said cunise,, an owners of said, propsrty and

’

all rirnt, t(itle and interest of said parties .0 the Baid cause

A

in and to the lund adjacent to the said lots of ground ashich is

-6-



covered by the water.

T0 HAVE and TO HOLD the said grounds and premisas above
-described and hereby granted and econveyved, to and unto the use of

the suid l[ichael Jenkins, his heirs and assigns,)in fec-simple for-

eVver.

AND the said parties of the first part do hereby jointly
and severally covenant that they w#ill warrant speci .lly the prop=-
erty hersby conv-yed, and that thsey w#will execute such further as-

purances taereof as nay be requisite,

WITNESS the hands and seals of said rrantors.

(SBAL
(SRAL)
Burviving trustee under V111
of llarcaret Turner.
( SRAL
curviving trustz=e under Will
of Ed vard Pat‘erson.
(SRAL)
trustee under Will of Sidney
p-k', ‘. 2rson.
(SEAL)

__(s®aAL)

STATE OF wARYLAID
CITY OF BALTTKORE,

I HERESY CHATIFY that on this day

of s in the year ninstean hundred and six, hefore

—,?n



the subscribver, « Notary Public of the State of Muryland, in and for
the Cit, of Daltimore aforesalid, personally appesred the within
neusd Laure Patlerson, one of ths gruntors in the for=going deed,
uné ucknoi_cdpged the same tu be her act in ner own right and as
trusiee under the 1lls of Jargaral Turner, Edv.ad Patterson and
o4 Ty, ¥

cnsy Put’ereon, rospeétively o thierein named.

1
o

(%)

WITIESS my hand and  Notarial Seal on the day and year

aforegaid.

STATH O« NE¥ YORK,)

S

CTTY ARD COUNTY ) TO WIT:
)
)

OF NEY YORK,

I {BRBY CTRTIFY that on this __ day of

.

o In the yeur nin:t..n hundred and six, »afore

the subecriber, « Notury Public of the CState of New York, in any
for te City «nd County of New York aforesaild, p-rsonally uppewred
tne sithin nwacd Sidney Turner Nyar, and Elisha Dyer, Jr., hér huse-

bund, two of the vrantors in tiwe forspoing dead, and euch acknowl-

edred the svaie tLo he their respective zct.,

WITHESS my n1.nd and liotarizl Csal on the dny snd year

aforesaid.
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OFFICE OF THE CLERK,
Supreme Conrt of the Mnited States,
Washington, 1.¢.

February 10, 19206,

Arthur W, Wachen, Esq.,
Baltimore, Md.
Dear Sir:-

Yours of the 8th inst,, in relation to case of Dyer
ete,, et al, v. Mayor and City Council of Baltimore, et al,, Yo,
377, Oct. Term, 1905, duly received.

If the appeal in above case is dismissed by agreement
of counsel during the present term without further proceedings
being taken except the proceedings necessary on the dismissal,

the clerk's dOSts incurred will be as follows:

Clerk's costs incurred by appellants -$8,90
" " f ¥ appellees 8,05
Total $16,95

I suppose under the terms of the settlement, the usual taxed at-

torney fee of $20,00 for the prevailing party will not be included,

The stipulation should be signed for appellees by some

member of the bar of this court and whoever signs same should en-—
ter an appearance, I enclose an appearance form for that murpose,

Clerk, Supreme Court, U,S,

Per /ﬁfﬁ i

Yours tmljZ 9{
//
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SHERLOCK SWANN, CHAIRMAN, OFFICE OF THE JAMES R. BREWER, JR.

E. CLAY TIMANUS, Seca
MAvor, Ex-OFFicio,

GHARLES iZ. LoD, BURNT DISTRICT COMMISSION,

JOHN T. GRAHAM, TELEPHONES:

JOHN W. SNYDER. ROOM 241 COURT HOUSE, 2ND FLOOR, Crd Pin eV AT,

MarvLAanD, CiTY 3.
WEST SIDE.

BaLTiMORE, MD., Tgh, 12/06.

W. Cabell Bruce, Esq,,
City Solicitor,
My dear Sir:=
I am in receipt of a bill, approved by you, for costs
in the case of Sydney Turner Dyer et al vs. Laura Patterson et al for
$54.50,

Will you kindly inform us what this is for, whether these
cases have been settled, and if so, what the settlements are, as we
have no information here beyond the decisions of the Courts?

I am,

Very truly yours,

Haloed Adoeear

T = Chalirman.,



Peb. 12, 1906,

Bherlock Swann, Bsq.,

Chairman of the Burat District Commission,
Dear Sir:e=

Tunc eas¢ of Dyer, et al,, vs, Patterson, ¢t al., referred o in
your letter of the 12th inst. Lo myself, vas a case instituted by the ‘
plaintiffs, through Messrs, Machea & Machen, Attorneys at Law, pursuant :
t0 an agrecment zmtered into vetween the plaintiffs and ¥r, Michael Jenkins,
acting on behalf oif the City, for the pirpose of pe feecting the titles to
the lote wilh whichh _ou wre Teamiliar-shd that he Cily has long desired
to 2caouire from ‘he pluiniifis.

Under uhs agreement vetween the plaintiffs and Mr, Jenkins,
pursuant to which the proccedings vwere Instituied, all thea gourt costs ine-
curred by the plaintiffs therein were (¢ be paid by the City; hence the
voucher for #51,50 for cempleinants' coste in the case handsd to the
Commission, The custe are itne usuval clerk's, sheriff's, sxaminer's and
appearance feed® payable by complainanis in equity casses, and the clerk's
biil in this case is an full «s svch Lille ever are, 1t not being uhe

habit of clerks to itemize their bills

e

The proceedings in the case were prosecuted to « final decree,
and the lots aubove mentioncd are on the point of being conveyed to the ;
City by titles satisfuctory to this oifice,

Fhen all the terms of the settlement arrived at betwean the
plaintiffs and Mr, Jenkines, aclting on behelf of the City, Lave bsen cone
summated, by the exceutlon of Lhe recessary d-eds and the completion of |

the necessary court zroesadings, I shall be glad to formally lay before you
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in detail what theee terms are, 80 that, if Jogr/choose. yOu can have a

record of them in vour offica,

Trul yours,

City Sclicitor.

YCB/IVL
\ .

T P

darahm e



Februvary 15, 1906,
Sherlock Swann, Esa., .
Chairman Burnt District Commission,
City,
Pear Sir:i-

I heg to repert that the varicus appeals grewing out of the
condermmation of the varicus lots of grovnd owned by the Patterson and
Dyer interests nceded for the widening of Pratt street, and for the
New Docks and Piers have been settled, and that the manner of settlement
is as followa:

All the interests of every kind of the appellants, including
also their claims to street beds have been s0ld by them to Mr. Michasl
Jenking , of this eity, for the sum of forty-four thousand three hun-
dred and sixty-three dollars (844,363.), and in addition to the said
purchase price, ¥Mr, Jenkins is to assume all the court ccsts of every
character grewing out of the litigation connected with the condemnat ion
of the property, including the cases in the United States Courts and
in the State Courts invelving the validity of the Burnt District Act,
The c¢ ity has detcrmined to pay Mr. Jerkins for the varicus properties
thus acquired the same amount the said properties cost him, and in cr-
dar e aceomplish this result the following ccurse has haen pursued:

An inguisition has been entersd in the Baltimore City Court for
$10,500 for the #400, pround rant issuing out of 207 Scuth street;
in the same Ccourt an inquisition hat been enterad for 8363, for the
820. greund rent issuing ocut of that part cf 207 South street needed
for the widening of Pratt street; in the Circuilt Cocurt of the United
States an ingquisition for &27,431,25 has been entered forthe Cable

stroet lot. The awards of ths juries in the United States Ccurt for the
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. #2,
Smith's Yharf property and for the Commerce street property will not be
touched: those awards are as follows:

Smith's Wharf property $3837.50;

Commerce at " 4462,50; in this latter award Mr,
Reverdy Johnson has a one-half interest; 8¢ only one-half of the
amount, to wit, #2231.25 beleongs to Mi'. Jenkins; these various items
foot up $44,363, the amount that w¥r, Tenkins is entitled to receive from
the city. No taxes are to+2ﬁarred cn the prceoperty since the first day
of Januarr, 1906, and in addition the e¢ity is to pay all the court costs
of every character growine out of the condemmation nroceedings, and the
proceedinge attacking the validity of the Burnt District Act, as above
stated,

Very “ruly yours,

Deputy City Solicitor.
EAP/ACY,


ch.ara.rter

Februery 21st, 1906,

Archur W, Machan, Jr., Esq.,
Central Savings Bank Bullding,
Baltimore, 1id,,

Dear Sirjwee

¥r, Spemer has just notified me that in United SBtates practice
it is necescary that there should be an express waiver of a jury trial.
I, vlerefore, enclose you such a waiver to be filed emong the pro-
ceedings, and csk that you sign it and return it,

Vary truly yours,

BAP/IHR, Deputy City Solioitor,

s
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March 3, 1906,

James H, McKenney, Isq.,
Clerk .f the Supreme Court of the United States,
Washinton, De Ca,

Dear Sir) ===

1 beg to report that the case of Dyer et al.against the
Mayor and City cgouncil of Ballimore et al,, now pending in the Supreme
Court of ths United States, has been seltled, and I herewith return an
oraer for appearance, signed by counsel for the appellees, end a stip-
ulation signed Ly all counsel of record, dismissing the case, costs to
e paid by the appellees,

Will you no%t kindly file the enclosed papers and send to this
office a bill of costs, so tha! the costs muy be promptly paid,

Very truly yours,

EAP/fHB, Deputy City Solicitor,



QFFICE pF’ THE CLERK.,
Supreme Comrt of the Mnited States,
' Washington, 0.¢.

March 5, 1906,

Edgar Allen Poe, Esq.,
Deputy @ity Solicitor,
Baltimore, Md.
Dear Sir:-

Yours of the 3d inst,, enclosing order for the appear-
ance of W, Cabell Bruce of counsel for appellees in case of Dyer
et 21, v. Mayor etc,, of Baltimore, No, 377, Oct, Term, 1905,
together with stipulation of counsel in said case to dismiss the
apreal at the costs of the aprellees, duly received, and I have
filed same and have entered the appearance of Mr, Bruce, I today
¢alled the Court's attention to the stipulation and a decree dis-
missing the appeal at the cost of the apprellees has been entered.
I will tax the costs in the case as soon as possible and send you
the bill,

Yours truly,

Clerk, Suvreme Court, U.S.
ver z,



OFFICE OF THE CGLERK,

Supreme Conrt of theiinited States,
MWashington, D.¢.

March &, 1906,

Edgar Allen Poe, Esq,,
Deputy city Attorney,
Baltimore, Md,
Dear Sir:-
As heretofore promised, I have taxed costs in case of
Dyer et al, v, Mayor etc.,, of Baltimore, et al., Ko, 873, Oot.
Term, 1905, and I enclose bill for all clerk's costs incurred in
sald case in this court, amounting to $16,70, to which I ask your

attention,

Yours truly,

- / / Clerk, Suvrepr.ngr(':(;f?:!::; g,



OFFICE OF THE CLERK,
Supreme Conrt of the Mnited States,
Wasyington, . ¢

March 12, 1906,

" Edgar Allen Poe, Esq,,
Deputy City Solicitor,
Baltimore, Md,
Dear Sir:-

Yours of the 10th inst,, returning bill for costs, re-
cently sent you, in case of Dyer et al, v. Mayar etc,, of Balti=-
more et al,, No, 377, Oct, Term, 1905, duly received,

As requested, I enclose receipted bill for costs in
said case in duplicate to comply with the requirements of the
eity as to paying out moneys, Please have the amount remitted

at an early day, and oblige.

Yours truly,
34 mfw

Clerk, Supreme Court, U.S.
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March 27, 1906,

James H, McKenney, Hsq,.,
Clerk of the Supreme Court of th. United States
Washington, D.C,

I herewitih enclose cheek of th Meyor and City Council of \
Baltimore, to your order, Jcr sixteun dollars and scventy centa (3$1£,70),
in ,ayment ¢f the costs in tha case ol yer, ot «l., vs, Mayor and City

Counncil of Buliimore, et al., No, 377, Cctober Torm 1905.

I rcgret that there wius such delay in forwarding you the check,
Very truly yours,
Deputy City Solicitor,

Enclcsure,

EAP/TML



>

March 10, 1906,

James H, McKenney, ¥sq.,
Clerk of the Supreme Court
of the United States,
Washington, D. C.,

Dear Sir;=-=

1 beg to acknowledge receipt of your favor of the 8, enclosing
bill for the taxed costs in the case of Dyer et al, against the Mayor
and ity council of Baltimore et al., Yo, 377, October term, 1905,

Under the system adopted by the ity for the paying out of
any money, it is necessary that receipted vouchers in duplicate should
be deliver:d to the Comptroller's office, accompanying the warrant
calling for the payment, I will havE Eo ask you, therefore, to make
out a duplicate bpill and to receipt—a% in advance, You can safely
trust the gity, and the money will be shortly thereafter forthcoming,

I return the bill you sent me,

very truly yours,

EAP/mHB, Deputy City Solieitor,



266

March 14. 19061

Sherlock Swann, Esq,,
Chairman of the Burnt District Commission.

Dear Birte=
I herewith enclese a dunlicate receipted bill of costs in the

Supreme Court of the United Btates, in th cese of Dyer, et al.,
ve, the Mayor and City Council of Baltimore,

These are costs whieh, under the wgreement of settlement, are to
be paid by the City.

Kindly have thc proper voucher drawm and approved, s¢ that check

can be promptly sent to the Clerk of the Supreme Court.
Very truly yours,

Daputy City Solieitor,

Enclosure,

BAP/INL



March 28, 19206,

~

OFFICE OF THE CLERK,
SUPREME COURT OF THE UNITED STATES,
WASHINGTON,D.C.

Edgar Allen Poe, Esa.,
Demuty City Solicitor,
Baltimore, Md,
Dear Sir:i-
Yours of the 27th inst,.,, enclosing check for $16,70,
in payment of costs in case of Dyer et al, v. Mayor etc., 0f Bal-
timore, No, 377, Oct. Term, 1905, duly received and the amount

of the check credited.

Yours truly,




SHERLOCK SWANN, CHAIRMAN, OFFICE OF THE JAMES R. BREWER, JR.,

E. CLAY TIMANUS, SECRETARY,
Mavor, Ex-OFFICIO, ® _
PAI . BURNT DISTRICT COMMISSION,
JOHN T. GRAHAM, TELEPHONES:
JOHN W. SNYDER. ROCM 241 COURT HOUSE, 2ND FLOOR, C. & P, MT. V. 4770,
MaryLAND, CiTY 3.
WEST SIDE.
May 24 /06,

BaLTimoreE, MbD.,

%<

Henry W, Weekes, Rsq.,
Clerk of the City Solicitor,
City Solicitor's Offics,
? Court House.
Dear Mr. Weekes:=
I am instructed by the Commission to acknowledge
receipt of yours of the 22nd. instant, containing check for $164,15,
the same being the refund of over=paid costs as explained in your
letter,
I shall forthwith transmit the same to the City Comptroller,
I am,

very truly yours,
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