


^a^mrie (©fftce, 

BALTIMORE, MD. z/V&/Ol 
E. CLAY TIMANUS, 

MAYOR 

Hon. Tflm. Ca 5ruce, 

City Solicitor. 

ar Slr:-

e accomp i imons was this clay served on His 

Honor, ayor, as a >er of the Bi.ni4> District Coi .Ion, 

to appear hefore Justice Fuller of the Supreme Court, the First 

Monday of April next. 

Kindly give t'!iis matter jrour at ' , and oolige, 

Durs very trulj7", 

ES - 2. 

Bi.ni4


/ 
c The United States of AmericanCM 

DISTRICT OF MARYLAND, TO WIT: 

G R E E T I N G ; 

You are hereby commanded that all excuses and delays set aside you 

be and appear at the Clerk's office of the Circuit Court of the United 

J~ .States for the Fourth Circuit in and for the District of Maryland 

Gnthe^SstdA^- Monday in (^C^2^AL. next, to answer unto the bill of 

complaint ofZk^t^ Jtttimd^Jj^ (CLei?!^^ 

£*/ Q V V • f r ' <T'. /. . . a^j@£c**U*.. / { i r ^ W ^ ^ ^ in said court exhibited against 

you. Hereof you are not to fail at your peril, and have you then and there this writ 

Witness the Honorable MELVILLE W. FILLER, Chief Justice of our Supreme 

Court, the y*0^C£4^ /; day of 

Issued ^-^OC^yf^ day of 

'^tz/i in the Year of our Lord, 1&&6>i5 

11 

Clerh. 

MEMORANDUM: The defendant^ */>-**• yfwfred to enter 

in the suit in the Clerk's Office on or before the first Monday of.... & 

next; otherwise the Bill may be taken pro confesso. 

appearance 



The United States of America. 
DISTRICT OF MARYLAND, TO WIT: 

d.S,JL 

G R E E T I N G ; 

You are hereby commanded that all excuses and delays set aside you 

be and appear at the Clerh's office of the Circuit Court of the United 

Mates for the Fourth Circuit in and for the District of Maryland 

in. O . next, to answer unto the bill of 

_ _ ^ _ _ „ . . . ._„ . . . . , _ „ . . _ _ „ ^ ^ , ^ ^ . ^ < ^ ^ ^ ^ ^ ^ 

(£L&c^<^a_^ ^ ^ / i / / * ^ ^ in said court exhibited against 

you. Hereof you are not to fail at your peril, and have you then and there this writ-
7-able MELVILLE W. FIbLLER, Chief Justice of our Supreme 

Monday in on the 

complaint ofc^xd^^^Ji^^ 

/ AJ- J f\f n s.rS 

Witness Hone 

Court, the 7J^oC4^ j da/y 0f 

Issued \/^^CyL^\, dozy 0f /%* 

in the Year of our Lord, lefflfc-J 

J£%li/Lr 

Clerk. 

MEMORANDUM: The defendant*-,...£d£-. retndre'd to enter f&L&t/L: appearance 

in the suit in the Clerk's Office on or before the first Monday of. C^M^^^Lrrr.. 

next; otherwise the Bill may be taken pro confesso. 



m. <£abrll Vtuct. 

*»**£*?" Beparttnmt of ilato. 
D E P U T Y C I T Y S O L I C I T O R . 

3nBtpi\ 9 . (SnUiamttli, Qlnurt ISnuar. 
Albert ffl. Sttrltt*. 
*illhan Sayrs Camhlifunrr, 

A S S I S T A N T C I T Y S O L I C I T O R S . 

laltitmirr, HUt.. March 13, 1905. 

Edgar Allan Poe, Esq., 

Deputy City Solicitor. 

Dear Sir,-Please find enclosed copies of subpoenas handed me 

by the Burnt District Commission and his Honor, the Mayor, in the matter 

of the cane of Sidney Turner Dyer, by Elisha Dyer, Jr., her next friend, 

et al, vs. The Mayor and City Council of Baltimore, et al, in the Cir

cuit Court of the United States. 

Please "be so kind as to take charge of this case and see that the 

proper defenses are seasonably interposed on behalf of the City and the 

members of the Burnt District Commisr.ion. 

Truly yours, 

City Sol ici tor . 

WCB/frWW. 
E n d s . 

ttniti) Ml. Wnka, 



The United States of America.-2^ 6?/ 
DISTRICT OF MARYLAND, TO WIT: 

a^t^c^c^y 

j^aI<u^/fazwui<L. ^l22L ydMA^t-
G R E E T I N G : 

You are hereby commanded that all excuses and delays set aside you 

be and appear at the Clerics office of the Circuit Court of the United 

States for the Fourth Circuit in and for the District of Maryland 

/Monday next, to answer unto the bill of 

in said court exhibited against 

you. Hereof you are not to fail at your peril, and have you then and there this writ-

Witness tyfijlonorppble MELVILLE W. FULLER, Chief Justice of our Supreme 

day of yZ^^^C^y_^ in the Year of our Lord, f§?0't) Court, the J^**r 

day of Issued 

MEMORANDUM: The defendant •"- * U r _ 

in the suit in the Clerk''s Office on or before the first 

next; otherwise the Bill may be taken pro confesso 

w ofJk-

Clerk. 



zL C& (& •€>mi**&~~ 

June 1 2 . 1905. 

Joseph H, Goldsmith, Usq. , 

JUi la tMit Ci ty S o l i c i t o r . 

Dear S i r , - W i l l you not p l e a s e take charge with r . Poe of 

t h t fa l lowing c a s e s : Sidney Turner Dyer, i t a l \rs. Mayor and City 

Council of B a l t i m o r e , i t a l , in the C i r c u i t Court of the United S t a t e s ; 

Cumberland Dugan v s . /'•ayor and Ci ty Council of B a l t i m o r e , e t a l , in 

the C i r c u i t Court of Bal t imore C i t y ; C a r t e r , Hughfti & Co. vn, Mayor 

and City Council of Ba l t imore , in the C i r cu i t Court of Bal t imore C i ty ; 

Laura P a t t e r s o n , e t a l v s . Mayor and City Council of Bol t imore , i t a l , 

in the C i r c u i t Court No. 3 of Balt imore C i ty ; and Mary LiO Andrews v s . 

ayor and City Council of B a l t i m o r e , e t a l , in r.he C i r c u i t Court \To, Z 

of Boltlaoro city. 

Truly yours, 

city Solici tor . 

'mt /iww. 

. • • 

/ 



W. (Eahell Brurr, 
C I T Y S O L I C I T O R . 

iEiuuu' Allan Jim-. 
D E P U T Y C I T Y S O L I C I T O R . 

Jnarph &. (6oliiHmi.li 

Albrrt C 8ltr(?«, 
&l]lban Simti'H Eaurhlieimrr, 

A S S I S T A N T C I T Y S O L I C I T O R S 

Scury 99. BHtfha. 

department of 2,atoT 
(ttnttrt ifnuap. 

> 

Saliutuir*, JHi>., June 12, 1905. 

Joseph S. Goldsmith, Esq., 

Assistant City Solicitor. 

Dear Sir,-Will you not please take charge with Mr. Poe of 

the following cases; Sidney Turner Dyer, et al vs. Mayor and City 

Council of Baltimore, et al, in the Circuit Court of the United States; 

Cumberland Dugan vs. Mayor and City Council of Baltimore, et al, in 

the Circuit Court of Baltimore City; Carter, Hughes & Co. vs. Mayor 

and City Council of Baltimore, in the Circuit Court of Baltimore City; 

Laura Patterson, et al vs. Mayor and City Council of Baltimore, et al, 

in the Circuit Court No. 2 of Baltimore City; and Mary Lee Andrews vs. 

Mayor and City Council of Baltimore, et al, in the Circuit Court No. 2 

of Baltimore City. 

Truly yours, 

CsLty S o l i c i t o r . 

WC3/HWW. 

6oliiHmi.li


521 

VJo??i/i trotter. 

o 

ufimore, yfrltt•> 

2nd DISTRICT* 

Merchants & Miners' Transportation Company, 
Foot of Long Dock, 

Henry Williams, foot of Commerce Street, 

Martin Wagner, foot of Gay Street, 

3rd DISTRICT. 

Baltimore Yacht Club, foot of South Street, 

Baltimore, Chesapeake & Atlantic Railway Company, 
Foot of South Street, 

4th DISTRICT. 

Baltimore Steam Packet Company, foot of Barre Street, 

Baltimore, Chesapeake & Atlantic Railway Company, 
Foot of Camden Street, 

Chester River Steamboat Company, foot of Conway Street, 

IPft t f t f l l lillM, Illffcfc-

/ L < x / < t. i' Z-. 
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Wnere p o r t i o n baton, a c r e la ttk appor t ion 'mnt of the r e n t . 

Cojatsissieasra v»« Jeknaoa , 66 "Tiiis., 34©i 
Barc lay V3. P i c k e r , 38 Mo.f 143 . 

• i v 3 . B a l l , 110 Liass*, 2$ 
Dyo v s . VlfhtHfttt, 66 Pa* 8 t« f 4 2 5 . 
T,oufc« v s . Mart ia , 31 top* Div. K,Y. 1 3 . 
Tay lor , Landlord and 1»nant , S e c . 519, 

a YS . BUsa i'.n, 23 ' o . , 5 /9 , 602. 
Kingsland v s . Clark , 24 M c , 24 . 
C i t h v e r t v s . Knhn, 3 TOiart., 357, 
Voegt ly v s . P i t t s b u r g , 9 Grant , o a s e s , 243 . 
Uhle vfl. Co a n , 192 Pa. S t . , 443. 
Tay lo r , Landlord and Tenant , Soc. 386, 519. 
1«Z« v s . Kay d-»n, 20 H . I . , 544. 

P r i v a t e o o n t r a c s a re p rope r ty and t^r be condemned. 

10th Amer. & Eng» Encyc lop . 108P, 1089, and n o t e s . 
Xattgfton v s . Vayor &e., 93 H.Y., 1 6 1 . 
Opening of 32nd S t . , 102 Perm. S t . , 115 . 
Wfet. C.R. Co. v s , Chicago, 87 1 1 1 . , 318-324. 
Long I s l a n d Y S . Brooklyn, 166 U . S . 690-691-592*693. 
U .S . rn* Lynch, 18R U . S . , 4 8 5 . 

P rov id ing fo r i n j u r y an to damages before competent Court 

and a l lowing appeal i s due p rocess of law. 

P e a r s o n ' Y S . Yewdall , 95 U .S . 296 (Hose 's n o t e s Ho. 9 , 
p. 256). 

Eminent domain ia inherent in ô-vernment M such, and is as 

indestructible as the State itself, and all property, tangible as well 

as intangible, is held subject to this right. 

Adirondack Ry. Co. Y S . N.Y., 176 U.S., 346, 347. 
Long Island YS. Brooklyn, 166 U.S., 689. 



I 

Crowe vs. Wilson, ob MA«j 479, 483., 483, 434. 
Hbpp TS, H»rmE, 82 *.&., 350. 

Balto* vs. Canton Co., 63 **3U, 235, 237. 

Nature of 99 yeara Lett** 

Banks vs. Haskie, 45 d,t 207, 
Baltimore & Ohio vs. Canton Co., (33 !,.d., 218. 
Crowe vs. Wilson, 55 Ms», 479. 
SOpf T»» BefOHUl, 82 . ! i . , 3 3 9 . 













Where portion taken, there is an apportionment of the rent. 

Coinraissioners vs. Johnson, 66 Miss., 249. 

Barclay vs. Picker, 38 Mo., 143. 
0« Brien vs. Ball, 119 Mass., 28. 
Eye vs. Wightman, 66 Pa. St., 425. 
lodge vs. Martin, 31 App. Eiv. V, Y., 13. 
Taylor, Landlord and Tenant, Sec. 519. 
Biddlevs. Hussman, 23 Mo., 579, 602. 
Kingsland vs. Clark, 24 Mo., 24. 
Cuthvert vs. Kuhn, 3 Whart., 357. 
Voegtly vs. Pittsburg, 2 Grant, cases, 243, 
Uhle vs. Cowan, 192 Pa. St., 443# 
Taylor, Landlord and Tenant, Sec" 386, 519. 
P. I. vs. Eayden, 20 R. I., 544. 

Private contracts are property and may he condemned. 

loth Amer. & Eng. Encyclop. 1088, 1089, and notes. 
, Langdon vs. Mayor &c. 93 IT. Y., 161. 
Opening of 32nd St., 102 Perm. St., 115. 
Met. C. R. Co. vs. Chicago, 87 111., 318-324. 
Long Island vs. Brooklyn, 166 U. P. 690-691-692-693. 
U. S. vs. Lynch 188 U. S., 485. 

providingfor injury as to damages before competent Court,and 

allowing appeal,is due process of law. 

Pearson vs. Yewdall, 95 U. S. 296 (Rose's notes Ko. 9, 
p. 256). 

Eminent domain is inherent in government as such, and is as 

indestructible as the State itself, and all property, tangi

ble as well as intangible, is held subject to this right. 

Adirondack Ry. Co. vs. V« Y., 176 U. S., 346, 347. 
Long Island vs. Brooklyn, 166 U. S., 689. 

/) ,„. Ul9 ,^ ^ , V • 
aj'o. 
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Power may be dble^aoad. 

10 Aiu. ft En^. Enoyclop., I0&J. 

be duleyauud uo municipal ocrpuraoious. 

I b i u . , 10^9. 

Lsginls&urt aucltti'od %im una p u b l i c 

I b i u . , iOo*, 1070. 

Uses considered pub l ic . HJg^w%t» 

I b i u . , 107L. 

Laiiu oaKtjii x'ui' u. publ ic park i s a, publ ic UMt 

Shoemker vs. U.S . , 147 U .S . , 297. 

Btrssia 

Garrison Vb. CiLy ox N.Y. , 21 Wal l . , 20o. 

Public use uuolarod hj Legis la ture w i l l ^uiiorally be ruspootou 

b,y oho Courts. 

U.S. vs . (juvi^sburg, 160 U.S . , uoO. 

- 1 -



Y/hat property may be uakon. 

10 ALI. i En^,. Encyolop., 1066, 1069. 

Curn^eiiyaL ion. Mur&ot value. (Road) 

Ibxu. , i l a l , 1152, L15o, 1164, L166, Li 67. 

Reduction of r en t . Elttfdont ox oouipenM&ioDa 

I b i d . , l l u ^ . 

LbBt tuo . 

Ibxu. , l io- i , 1184), 1166, ±194. 

LUBSOO un t i t l ed to ooi%«i»*tion, and, thorexoi'u, t ak ing 

do 08 nuu amount technical ly 'GO an ev ic t ion . 

No apportionment .viiun pa r i t -kun . 

Corrigan VB. Chicago, 144 111*, 667, 546. 

menu, 

Where pa r t taken, covenant not a / fec teu , ana no apportion-

Park** vb. Boston, 16 Piak*, 19b. 
Pa t te rson VB. Beaton, 20 P i c k . . 169* 
Workman vs . Miff l in, 60 Pa. I t . , 662. 
Stabbing VB. Vi l lage , 156 H i . , J7, 
Corrigan VB. Chicago. 144 111*. &>7« 
Gluok VB. Cit J ox' Bultitikjro, 61 Liu., ol. 

- 2 -



Where all and where only a part taken. 

Corrigan vs. Chicago, 144 111., 5b8, 545. 

Covenant to pay rent remains in force although all the 

property taken. 

2 Lewis, p . 1009, 
Foote vs. Cincinnat i , 11 Ohio, 468. 
Pol tz vs . Huntly, 7 wend., 210. 

Chicago vs . Gar r i ty , 7 111. Apu., 474. 

Where por t ion taken, the re i s an apportionment of the ren t . 

Commissioners vs . Johnson, 66 Miss . , 249. 
(Bee 63 Iowa, 26; 124 Pa. St. 297). 

Barclav vs . P icker , b8 Mo., 14b. 
O'Brien vs . B a l l , 119 Mass., 28. 
Lye vs . Wight man, 66 Pa. f t * , 425. 
Lodge vs. Wirt i n , bl App. Div. N.Y., 13. 
Taylor, Landlord and Tenant, Sec. 519. 
•Opening 25th S t . , 8 P h i l . , 488. 
Biddle vs . Hussman, 2b Ho., 579, 602. 
Kingsland vs . Clark, 24 Ho., 24. 
Cuthvert vs. Kuhn, b Whart. , S57. 
Voegtly vs . P i t t s b u r g , 2 C-rant, cases , 24b. 
Uhle vs^ Cowan. 192 P a. St. , 44b. 
Tavlor,Landlora and Tenant, Sec. b86, 519. 
K. l . vs . fiajaen, 20 K. T., 544. 

Market value. Measure of damages. 

Boom Co. vs. Pa t t e r son , 98 U .S . , 406, 
Searl vs . School D i s t r i c t , loo U.S . , 565. 
Bauman vs. Koss, 167 U.S. , 574. 
taurp vs . U.S. , 190 U.S . , b41. 



The power extends to every species of property within i t s 

t e r r i t o r i a l jur isdic t ion, and to every variety and decree of interest, 

therein* 

10 An. ft Eng. Encyelop., 1988, 1089, and notes. 

Private contracts are property end may be con&winit 

Ib id . , 1069. 
Laivjdon vs. Mayor ftc, 9b II.Y., 161. 
Opening of 32d Street , 102 Pa. S t . , 115. 

The right of eminent dentin cannot be surrendered, and the 

legis la ture nay exercise i t whenever tho public exigencies require. 

Ibid. 
Brunner vs. Best on, 102 Hags*, 22. 
People vs. B. * 0 . , 1.17 TJ.Y. 156, 
Long Island vs. Brooklyn, 16^;U.S., 669, 690. 

Contracts are merely property and must yield. 

Ibid. 
Met. C.R. Go. vs. Chicago, ftc., 67 111., 318, 224. 

Contract is a mere incident to tangible property, ana con

tract, is property ./Inch, l ike :x%r other property, may be taken. 

]/ Long Island vs. Brooklyn, 166 U.S., 690t 691, 692, 692. 

All property, including franchise, nay be taken. 

10 Hose (U.S.) noteg* 2^0 et. 
Greenwood vs. Freight Co.. 10^ U.S., 22. 
Char leg River Bridge vs. Warren Bridge, 6 How., 6,*. 
Richmond vs. Louisa, 12 Howard, 22. 



Charter i s a contract a i l private property, but l ike a l l 

pr ivate property is subject to the right of eminent domain. 

West River vs. Dix, et a l . , 6 Howard, 507, 556, 552. 
4 Rose, nooGs, 675. 

'dam. 

All private property held subject to righ'u of eminent do-

Y U»li vs. Lynch, L8& U.S., 4*5. 

Contracts in deede« Bo Impairment* 

Stevenson vs. Loehr, Jl 111. . 509. 
E l l i s vs. Welsh, 6 hass . , 246, 252. 

Whatever t>xists in an^ form, whether tan/jiblo or intangible, 

i s subject to the exorcise of the power of eminent domain. 
x 

Mot. C. Iu Co. vs. Chicago, &o., 57 111., 524. 
Waterworks vs. Burkiiart, 41 Inda., 569. 
Long Ialand vs. Brooklyn, 166 U.S., 689. 

Providing for injury as to dafiBges in condemnation proceed" 

in&s under erainent domain, befoi e competent court, and allowing ap

peal, i s due process of lav. 

{ I Poarson vs. Yewaail, 9;J U.S., 296 (Ruse's notes ho. 9, x/ p« 256), 

Published notice i s sufficient. 

Ruling vs. Kaw, 150 U.S., 5o^ (iiRose's notes, 756). 



Aaaaaaiaent May bo raada o r ig ina l ly by CoBKilsalonara* 

Supply Co. vb. Brooklyn, 166 U.S . , 695. 
Long Tblmid vb. Brooklyn, 166 U.S . , 686. 

Eminent uoijiain ib inherent in gove zranenii us BUGU, ana i s as 

Indaatruavibla ab tha Itata itself, and all property, taqgibla us n i l 

as in tang ib le , i s hold subject LO t b i l r i gh t . 

Adirondack Ry. Co. ?•« II.Y. t 176 U . S . ; 346, o47. 
Long I bland vs . Brooklyn, Ion U.S . , 6t;9. 

In tha \7hitoomb case argue tha t t he re i s no impairment 

of tha ob l iga t ion ox* tha con t rac t , b ^ a u s e , in case "oao leasuhoid ib 

takan* obe lessee mubo receive ;omp en nation Airwhat iy takan, and, ii* 

he i'ocoivoa bhifa tha faot tha t lie 'joriLinuus oo pay the oiu rant bo 

uhe landlord makes no dif ierunoo, ai Vila a i ihorence batwam h i i iormor 

pobsesyiwn and present possession i s vaae good b^ the compensation 

which i s awarded bo aim. 

Seb Daily Recoi"d, Wednesday, Dec. 14, 19Ckt, page 569. 

-6« 
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IN THE 

Circuit Court of the United States, 
For the District of Maryland. 

IN EQUITY. 

SIDNEY T. DYER ET AL. 

vs. 

THE MAYOR AND CITY COUNCIL OF BALTIMORE 
E T AL. 

Brief for Plaintiffs on Demurrer to Bill. 

i . 

The scheme of new wharves provided for in the Ordinance 
No. 149 and the map accompanying the same appears upon 
its face to be beyond the powers of the Burnt District Com
mission as denned in the Act of 1904, ch. 87. 

That statute purporting, as it does, to authorize an exer
cise of the power of eminent domain must be strictly con
strued. 

Binney's Case, 2 Bland, Ch. 99, 129. 
Goo\ej, Constitutional Lim., 7th Ed., pp. 762 

and 763. 
Ligare vs. City of Chicago, 139 Illinois, 46, 64. 
C. & N. W. Ry. Co. vs. Gulp, 133 Illinois, 657. 
Niagara Falls, etc., R. R. Co., 108 N. Y. 375. 
Belcher Sugar Ref. Co. vs. St. Louis Grain Ele

vator Co., 82 Mo. 121. 
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As to the rule generally in regard to statutory construction 
in Maryland— 

See—Foster vs. Blight, 2 Cranch, 399. 
Scaggs vs. Balto. & Wash. E. R. Co., 10 Md. 

268, 277. 
Maxwell vs. Baldwin, 40 Md. 273. 
Gough vs. Pratt, 9 Md. 527, 532, 533. 

The Act authorizes the condemnation of property for 
"additions or extensions to the public wharves or docks." 
The Ordinance and Map contemplate the construction of 
entirely new wharves and docks, obliterating the old wharves 
and docks, both public and private, within the territory south 
of Pratt street. This is not within the power conferred by 
the Act of Assembly. 

The word " addition " means something added to another 
thing, and not something disconnected therewith ; and the 
supposed addition cannot be of greater magnitude—certainly 
not of vastly greater magnitude—than that to which it is 
alleged to be added. 

Richardson vs. German-American Fire Ins. Co., 
85 Hun. 266, 268. 

As to this distinction between an addition to existing 
buildings, wharves or other structures, and entirely new 
buildings, wharfs or structures, see— 

Peoria Sugar B,ef. Co. vs. People's Fire Ins. Co., 
24 Fed. 773, 776-7. 

Similarly, "the word 'extension' imports the continuance 
of an existing thing, and must have full effect given to it 
where it occurs." 

Brooke vs. Clarke, 1 B. & Aid. 396, 403, per Ld. 
Ellenborough. 

Moreover, the supposed "extension" must not be out of 
all proportion to the thing it is proposed to extend. Thus, 



x 

the prolongation of a five mile railway for seventy miles 
constitutes an entirely new road and not an extension. 

N. Y. Central, &c. R. R. Co. vs. Buffalo, dec By. 
Co., 96 N. Y. App. Div. 471. 

Said the Court : 
"The term 'extension' conveys to the mind an enlarge

ment of the main body, the addition of something of 
less import than that to which it is attached." 

96 N. Y. App. Div. 475. 

See also—Re Charlotte Street, 23 Pa. St. 286. 

Seattle, &c. By. Co. vs. State, 7 Wash. 150, 154-158, is in 
point. The Legislature of Washington authorized a city 
"to project or extend its streets over and across any tide 
lands within its corporate limits." The Court held that the 
words project or extend were synonymous, and referred to 
existing streets, so that the municipality had no power to 
construct an entirely new street skirting the shore of the 
tidal flats. 

Inasmuch as those cases did not deal with statutes con
ferring the power of eminent domain and therefore to be 
strictly construed, they are the stronger authority for the 
Complainants. 

For cases in which Courts have construed statutes involv
ing an exercise of the power of eminent domain and have 
confined within the words of the enactment the objects for 
which condemnation could be had, see— 

City of East St. Louis vs. St. John, 47 111. 463. 
Re Widening of 34th Street, 10 Phila. 197. 
Chicago & N. W. Ey. Co. vs. Chicago, 132 111. 

372, 375-376. 

Corroborative evidence that the words " additions or 
extensions to the public wharves or docks" mean what they 
say, that is, additions or extensions to existing public 
wharves or docks, is afforded by a part of Sections 17 and 20 



4 

of the Act, where the language is " any addition * * * 
or extension to any public wharf or dock," in the singular. 
See also section 27. 

The power vested in the Burnt District Commission to 
make "additions or extensions to the basin or harbor" cannot 
by a latitudinarian construction be construed as equivalent 
to a general power to improve the harbor or to improve 
navigation, so as to enlarge the power to make additions or 
extensions to the public wharves or docks. That the word 
harbor in this connection is used to designate a place and 
not, by a kind of figure of speech, to denote navigation or 
harbor facilities in general is evident from its being coupled 
with the word basin, a word also of purely local signification. 
Then too, the Act (Section 8) requires the Commission to 
give the "dimensions or extent * * * of any additions 
or extensions it proposes to make to the harbor or basin of 
Baltimore ; " thus showing that physical additions or exten
sions to the harbor or basin were alone what the Legislature 
had in mind. See also Sections 23 and 27. 

The Act does not contemplate any comprehensive scheme 
for the improvement of navigation facilities except in the 
manner therein mentioned, namely, by adding to or extend
ing the basin or harbor, by filling up the basin to a limited 
extent, or by adding to or extending public wharves and docks. 
The statute as a whole shows that in the eyes of the Legisla
ture the most important part of the scheme related to the 
widening, opening, extending and straightening of streets, and 
the laying out of squares, plazas and market places. Pro
jected improvements to the harbor and the public wharves and 
docks were evidently deemed of secondary importance. The 
Act of 1904, ch. 468, authorizing a $6,000,000 loan, provides 
that the monies thus obtained should be available "for sup
plying additional means for defraying the expenses and cost 
of carrying into execution the plan of improvements adopted 
or to be adopted under the terms of the Act," commonly 
known as the Burnt District Act. In other words, the pro
ceeds of the loan were not to be applied exclusively or even 
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primarily to dock and wharf improvements. There is there
fore nothing to suggest that the General Assembly supposed 
that any dock or wharf improvements made under the prior 
Act might cost as much as $6,000,000. The street im
provements, or some of them, were expected to be very 
expensive. Thus the projected widening of Baltimore street 
would alone, according to the estimates, have cost in the 
neighborhood of $2,000,000. Moreover, very costly changes 
in the public wharves and docks might lawfully be under
taken under the Burnt District Act. For example, the 
Commission had power to fill up the basin—an expensive 
undertaking—and also to enlarge the basin or harbor, an 
enterprise which might cost an indefinite amount, accord
ing to the extent of the enlargement or excavation. 
Moreover, it may be well doubted whether the $6,000,000 
appropriation is in fact sufficient to defray the expenses of 
the comprehensive scheme of new wharves and docks which 
is now being undertaken. Indeed, one of the reasons 
assigned by the Burnt District Commission for the ridicu
lously low valuations which thej^ have placed upon the prop
erty south of Pratt street, is that if the property-owners 
were paid the true value of their land, the funds at the City's 
disposal would prove insufficient for its purpose ! 

II. 

In any exercise of the power of eminent domain in con
nection with the authority expressed to be conferred upon 
the Burnt District Commission by the Act of 1904, 
chapter 87, to lay out additions and extensions to be made 
to the public wharves and docks of Baltimore City and to 
acquire the lands and property within said burnt district 
which may be requisite to make such additions and exten
sions, the settled principles of law require that the proceed
ings should show distinctly, in relation to any piece of 
property sought ,to be so acquired, WHAT public wharf, or 
WHAT public dock it is, that is to be so extended or added to, 
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and to define precisely the particular additions or extensions 
desired. 

In regard to the widening and extension of streets [section 
2, (1)] where the authority is expressed in similarly com
prehensive terms, it certainly would never be seriously 
contemplated to condemn a certain parcel of land, the prop
erty of a certain individual, for the general purpose of 
widening or extending streets within the district ; but it 
would be seen to be necessary to specify the street and the 
bounds of the extension or addition deemed requisite to be 
made to it. 

I I I . 

The City is contemplating a fraud upon the Burnt District 
Act, inasmuch as the Act authorizes additions and extensions 
to public wharves and docks, while the City, under color of 
the power so conferred, is really intending to construct 
wharves which shall not be public wharves. 

Where a municipal corporation having power to condemn 
for one purpose, undertakes to condemn ostensibly for that 
purpose, but really for another object, a Court of Equity has 
undoubted power to look behind the mere form of the pro
ceeding, and, seeing that the real intent is unauthorized, to 
enjoin the threatened condemnation as ultra vires. 

f/tl+4jl J^-r\ f ( -•*• Lynch vs. Comm'rs of Sewers, 32 Ch. D. 72. / f 
Farist Steel Co. vs. City of Bridgeport, 60 

Conn. 72. 
Ligare vs. City of Chicago, 139 Illinois, 61. 
Forbes vs. Delashmutt, 68 Iowa, 164. 

This doctrine does not trench upon the principle that the 
expediency or necessity of a proposed taking is for the 
Legislature. The objection is not that the establishment of 
public wharves is unnecessary or inexpedient, but that the 
City is not really intending to construct public wharves, but 
some other kind of wharves. Hence, if this intention is 
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alleged in the bill, the complainants are entitled to an injunc
tion. Therefore, it is necessary to see just what a public 
wharf is. 

" Piers or landing places, and even wharves, may be 
private or they may be in thair nature public, although 
the property may be in an individual owner; or, in 
other words, the owner may have the right to the 
exclusive enjoyment of the structure, and to exclude all 
other persons from its use ; or he may be under obli
gation to concede to others the privilege of landing their 
goods, or of mooring their vessels there, upon the pay
ment of a reasonable compensation as wharfage." 

Dutton vs. Strong, 1 Black. 23, 32. 

As Judge Dillon says : 

"Wharves, piers, quays and landing places may be 
either public or private. * * * If public, they may 
be usecl by persons generally upon payment of a reason
able compensation." 

1 Dillon on Man. Corps., 4th Ed., sec. 105. 

A public wharf is a public highway, like a turnpike road, 
which everybody has a right to use, upon payment of reason
able tolls by way of wharfage. 

Dugan vs. City of Baltimore, 5 G. & J. 357, 
374-5. 

A public wharf which any individual or corporation should 
have the exclusive right to use is a contradiction in terms, 
just as much as to speak of a common carrier who is to 
carry for one person exclusively, or a highway which one 
person shall have the exclusive right to use. 

See also : 
West Coast Naval Stores Co. vs. Louisville, &c. 

R. Co., 121 Fed. 645. 

This principle that a public wharf is a public highway is 
carried so far that no tolls can be collected at a public 
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wharf although exacted from all persons equally, without 
express legislative authorization. 

City of Chester vs. Hagan, 116 Fed. '223. 

To be sure, there may be public wharves which the city 
or State owning them has the right to lease or even alienate ; 
for the public may own property which it may part with for 
a consideration, where the property was acquired otherwise 
than by condemnation so that no private rights are involved. 
The State, like any private person, may sell or give away its 
property, whether in perpetuity or for a term of years ; but 
the property then becomes private. Thus, if the State owns 
a public wharf, acquired otherwise than by condemnation, 
no constitutional lights of anybody would be violated if the 
State should sell it or lease it so as to give exclusive or 
uncontrolled right of user to the vendee or lessee; but upon 
such sale or lease the wharf ipso facto ceases to be a public 
wharf so long as the private ownership or right of exclusive 
user continues. The definition of a public wharf is a wharf 
which everybody has an equal right to use. 

Thus, the Legislature may constitutionally authorize a 
city to lease a public wharf (where the wharf was not 
acquired by condemnation, so that no private rights are 
involved) to a ferry company, and may confer upon the 
lessee the exclusive right of user, Broadway, &;c. Ferry Co. 
vs. Hankey, 31 Md. 346; but while such lease continues the 
wharf ceases to be a public wharf, unless indeed the case 
would be altered by the fact that a ferry is itself a public use, 
since everybody has the right to use the ferry. 

Prima facie, however, any lease of a public wharf is con
strued as a mere farming of the wharfage or tolls and not as 
conferring upon the lessee exclusive rights ; just a lessee of 
a railway is bound to operate it as a common carrier and to 
afford equal transportation facilities to all persons. This is 
evidently the sort of leasing referred to in section 8 of the 
Baltimore City Charter. 

Taylor vs. Beebe, 3 Kobertson (N. Y.) 262, 268. 
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Now it appears from the Bill that the object of the defend
ants in the threatened condemnation is " that the use of the 
lands to be acquired, and of the wharves to be constructed 
adjacent to existing land, shall be given over for money con
siderations to persons corporate and natural who may apply 
for the same" (p. 9 ) ; that "no part of the said lots of 
ground and adjacent wharves in which your oratrix is inter
ested as aforesaid * * * is to be used for public wharves or 
in connection with public wharves" (pp. 10-11); that the 
"wharves and docks proposed to be constructed in accordance 
with the plan exhibited and shown by Complainants' Exhibit 
No. 4, are not to be public wharves and docks, but that the 
defendants plan and intend to lease out the other wharves 
designed to be constructed as aforesaid, for terms of years to 
private persons, firms and corporations " (p. 15); and that the 
result will be "to transfer, indirectly through said municipal 
corporation, to its lessees, private individuals or private cor
porations, the use and enjoyment of land which previously to 
the creation of said Commission was enjoyed by the various 
original owners, including your oratrix, substantially in the 
same manner as such lessees of the City are to be entitled to 
use it? " (P. 9.) See also Plaintiff's Exhibit No. 7. 

We submit, therefore, that the City is not intending to 
construct public wharves and docks, and that the threatened 
condemnation for any other purpose is ultra vires, and 
should be enjoined. 

IV. 

If the Legislature had attempted to confer the power to 
condemn for the rmrpose of leasing out to private individuals 
for their exclusive use, the attempt would be in violation of 
the Fourteenth Amendment and of the Constitution of Mary
land. 

Condemnation for other than a public use is forbidden by 
the Fourteenth Amendment. 

Mo. Pac. By. Co. vs. Nebraska, 164 U. 8. 403. 
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In order to constitute a public use, it is not enough that 
the improvement may indirectly benefit the public by pro
moting commerce or industry : it is essential that the prop
erty taken shall be open to use by any member of the public, 
or of some specified class of the public, either gratuitously or 
upon payment of reasonable tolls or fees. 

Memphis Freight Co. vs. Memphis, 4 Coldwell 
(44 Tenn.), 419, 423-428. 

Thus, a street is a public use because everybody has the 
right to use it. So, a railway is a public use because every
body has the right to have himself or his goods carried upon 
payment of reasonable fare or freight. The same thing is 
true of a common grain elevator. Even a lateral railway to 
a coal mine or oil well may be a public use, because although 
the road will be in fact chiefly, if not altogether, used by one 
person or company, yet everybody has the right of user. 
Ulmer vs. Lime Rock E, E. Co., 98 Me. 579. New York 
Mining Co. vs. Midland Mining Co., 5 Atl. Eep. 217, 221 
(Md.) The same principles apply to gas, electric-light, water 
and irrigation companies : everybody within the district which 
they serve has the right to the use of the gas, electricity or 
water, as the case may be. 

The Mill Acts (unless they can be sustained, as the Supreme 
Court has held, as an exercise of the police power, oh the 
ground that no property is taken in the constitutional sense) 
must be deemed an exception to the general principle. They 
are very old Acts, many of them antedating the Eevolution; 
and if they are constitutional at all—a point on which the 
authorities are divided—it is universally recognized that they 
can be upheld only on the ground of inveterate practice, and 
establish no principle which can be extended to other cases. 
I t is well settled that land cannot be taken for the use of a 
manufacturing company, etc. 

Moreover, the. property condemned must be ivholly for a 
public use. To be sure, individuals may incidentally receive 
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a private benefit, as in the case of railway and other public 
service companies ; but the public cannot lawfully be ex
cluded from use of any of the property condemned. 

Berrien Springs Water Co. vs. Berrien Circuit 
Judge, 94 N. W. Bep. 379 (Mich.) 

Attorney-General vs. Eau Claire, 37 Wise. 400. 
Fallsburg Power and Mfg. Co. vs. Alexander, 43 

S. E. Bep. 194. 
Be Eureka Basin Co., 96 N. Y. 42. 

The fact that the public cannot always, at their pleasure, 
enter upon every part of the condemned property is no 
exception to this doctrine. Thus, the public may be warned 
to keep off the grass in a public park, prohibited from 
bathing in a public reservoir, from walking upon a railway 
company's tracks or riding on its locomotives, but every part 
of the property taken must be employed in giving to the 
public the service or use for which the condemnation is had. 

We submit, therefore, that property cannot be condemned 
for the purpose of leasing it to private individuals for their 
private purposes, as the city intends to do. 

See—Sanborn vs. Van Duyne, 96 N. W. Bep. 41, 
(Minn.) 

If the proposed lessees were themselves, all of them, 
necessarily to be engaged in public service, the case might 
be different. For example, it might more plausibly be con
tended that the condemnation of a wharf could constitu
tionally be authorized for the purpose of leasing it to a 
railway company, a ferry company, a steamship company or 
other common carrier ; on the ground that, while every per
son might not have the right to moor at the wharf, yet he 
would have the right to bring his goods there for ship
ment by the carrier. 

This is the ground upon which the case of Be City of 
New York, 135 N. Y. 253, so strongly relied upon by the 
other side, is to be supported. The case proceeds upon the 
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assumption that the condemned property would be leased to 
steamship companies engaged in trans-atlantic commerce, 
t. e., to common carriers. In the case at bar there is no 
ground for this assumption or inference, but the contrary 
appears. The bill alleges (p. 9) that the City's lessees, 
private individuals or private corporations, are to enjoy the 
property substantially in the same manner as the com
plainants now do—that is, for their own private purposes, 
dissociated from any public use. 

We submit that the case is in substance indistinguishable 
from Re Eureka Basin Warehouse, &c, Co., 96 N. Y. 42. 
There the Court held that land could not be condemned for 
constructing a basin or harbor where only a small part of 
the resulting wharf-space was required by statute to be open 
for public use. 

It is not, of course, conceded that the City could constitu
tionally condemn land as a highway for the purpose of 
assigning it for another sort of public use. 

Moreover, only so much property can be condemned as is 
to be used for the public purpose in question. 

Gregg vs. Mayor, &c, of Baltimore, 56 Md. 256, 
272-3. 

Cooley on Const. Lims, 7th Ed. p. 777, note 1, 
and cases cited. 

And, in Maryland at least, it is also settled that no other 
or greater interest in the property can be condemned than 
the right to put it to the specific public use mentioned in 
the condemnation proceedings, without any power in the 
corporation condemning to put it, or authorize it to be put 
by a vendee or lessee, to any other use whatsoever. 

Kane vs. Mayor, &c, of Balto., 15 Md. 240, 
249, 251. 

Exhibit No. 4 shows that the Cable street property at the 
head of Patterson's Dock, is to remain, after the completion 
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of the contemplated new wharves and docks, substantially 
in the same situation as at present. I t is not to be used in 
the construction of any of the new wharves or docks, but is 
to remain as at present. Hence, even if property could con
stitutionally be taken for the purpose of constructing new 
wharves and docks which will not be open to the public, 
under the plea that the public interests would be subserved 
by the construction of wider and deeper docks, still our Cable 
street property could not be taken. Hence, unless the Court 
is prepared to say that the city could constitutionally be 
authorized to condemn private property for the pur
pose, not of enlarging docks or wharves, but of leasing the 
land to other private persons for their own exclusive use, the 
demurrer must be overruled. 

The Legislature certainly could not condemn a street or 
other highway for the purpose of leasing to a private person 
the exclusive right of travelling upon the highway. 

See—VanWitsen vs. Gutinan, 79 Md. 405. 

Yet that is substantially what is being undertaken here; 
for a public wharf is a highway quite as much as a street. 

Dugan vs. Baltimore, 5 G. & J. 357, 374-5. 

The power exercised by the City in the regulation of the 
public streets to grant to owners of adjacent property certain 
privileges—"franchises" so called—as, to construct areas or 
vaults or porches, evidently has nothing at all to do with 
the present question. 

In some cases such action of the municipality may be 
regarded as a partial release to the owner of the fee of a 
small portion of the public easement. In all cases it is a 
transaction simply between the grantee and the city. If the 
fee of the street bed happens to be in a third person, who 
is not consulted, his right is not affected. If the owner of 
the soil of the street does intervene, as, sometimes, in the 
case of the erection of electric light or trolley poles, the 
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question simply is, "is the erection in question a proper use 
of the street as a public highway—that is to say, within the 
purpose for which it was dedicated or condemned?" 

V. 

The machinery of condemnation provided in the Act of 
1904, ch. 87, does not afford the landowner due process of 
law, as required by the Fourteenth Amendment, and violates 
the Maryland Constitution, for the following reasons : 

A. Due process of law requires that the Commissioners 
entrusted with the duty of valuing property for purposes 
of condemnation be impartial: and an agent of the corpora
tion which is condemning is not deemed an impartial judge 
within this rule. 

Powers vs. Bears, 12 Wise. 213. 
Re Woodland Ave., 178 Pa. St. 825. 
House vs. City of Rochester, 15 Barb. 517. 

Here the Burnt District Commissioners are expressly con
stituted agents of the city, and, to make matters even worse, 
are constituted agents for the purchase of the very land the 
value of which they are to adjudicate for purposes of con
demnation. How cart they be impartial ? Must they not 
have all the animus of a, buyer? How can they separate 
their two capacities? If they are loyal agents, they are 
1 lound to lie partial judges; and the bill alleges, and the 
demurrer admits, that they are in point of fact acting 
solely in the interest of the city, their principal, as indeed 
the provisions of the Act of Assembly shows must be the 
case. 

In this connection, significance attaches to the omission 
of the requirement—found in all the ordinances for opening 
streets which have come before the Court of Appeals (City 
Code of 1869, pp. 828-9 ; City Code of 1893, Art. 48, Sec. 
2)—that the Commissioners shall before acting in any case 
take an oath to exercise their duties impartially. This omis-
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sion alone would according to at least one case (Lumsden 
vs. Milwaukee City, 8 Wise. 485) be sufficient to vitiate the 
Act. At all events, it is a significant circumstance, and goes 
to strengthen the objections to the procedure. 

But, it will, be said, the landowner can appeal to an impar
tial tribunal. It is submitted that this would not be a 
sufficient answer to the objection founded upon the Commis
sion's partiality, even if the right of appeal were absolute 
and unfettered. Thus, the statutes held unconstitutional 
in Be Woodland Ave., 178 Pa. St. 325, and in Home vs. City 
of Rochester, 15 Barb. 517, respectively, gave a right of 
appeal to an impartial Court (Pa. Pub. Laws, 1870, ch. 692, 
sections 1-4, page 751, and N. Y. Laws of 1850, ch. 262, 
sections 193 et seq., particularly sections 199 and 201), yet 
that fact was not thought sufficient to support their consti
tutionality. And upon principle, is it reasonable, is it fair, 
is it due process of law, to put upon one litigant the burden 
of appealing from a partial judge—a judge who is acting as 
attorney or agent for the opposite party in the very litiga
tion in question ? The appellant must incur heavy expenses 
which are not taxable as costs and for which he cannot be 
reimbursed even if the costs of the appeal are eventually put 
upon the other side. Moreover, some weight is bound to be 
given by the jury to the judgment of the Commission. To 
be sure, no jury is likely to be so unfair as to award the 
inadequate sum which the Commission offers, but neverthe
less they would inevitably be influenced somewhat by the 
Commission's determination. 

Besides, the Act carefully provides (sec. 19) that no com
missioner shall act in any case in which he has an interest 
that might perhaps lead him to favor the property owners. 
If a bias adverse to the city is a disqualification, should not 
the same thing be true of the necessary bias in its favor ? 

At all events, even if the right of appeal would under any 
circumstances be sufficient to sustain the constitutionality of 
an Act which provides for a trial of fact before biased Judges 
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who are acting as attorneys or agents for one of the litigants 
in the subject-matter of the litigation, certainly the right of 
appeal, in order to have that effect, must be exceptionally 
free, clear, and efficacious. Instead of this, the appeal 
allowed by the Act of 1904 is more limited and circum
scribed than any Maryland precedent warrants. We shall 
point out two particulars in which it is so unreasonably cir
cumscribed as, we submit, clearly to bring this Act within the 
ban of the Fourteenth Amendment. 

B. The Fourteenth Amendment, in eminent domain cases, 
requires reasonable notice and a fair opportunity- to be heard 
before an impartial tribunal. 

Burns vs. Multnomah R. Co., 15 Fed. 177, 183. 

It is true that personal notice in condemnation cases is not 
indispensable, at least as to non-residents, because the pro
ceeding partakes of the nature of a suit in rem. As in other 
actions in rem, however, some service of notice or process 
upon the res itself is necessary in addition to publication in 
the newspapers, at the outset of the proceeding. 

Pennoyer vs. Neff, 95 U. S. 714, 727. 

This is a most just constitutional requirement. Notice by 
publication is at best very uncertain ; but every landowner 
can keep some reliable tenant or bailiff in possession of his 
property, who will either forward to him any notices served 
upon the land, or in other ways will see that the steps 
necessary for the protection of his interests are duly taken. 
If therefore, as the Federal Constitution requires, his land 
cannot be taken without service upon the land itself, the 
owner is reasonably sure of actual notice of the proceedings. 
The requirement of service of notice upon the land to be 
taken is the more reasonable inasmuch as it can always be 
observed without impeding the public improvement. 

Yet the Act of 1904 not only wholly fails to provide for 
notice served on the land itself, but by implication negatives 
the necessity for such service. 
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Moreover, any notice, whether by publication or otherwise, 
must be reasonable with respect to length ; this is required 
by the Fourteenth Amendment. 

Roller vs. Holly, 176 U. S. 398. 

There, five days after actual receipt of the notice was held 
insufficient in the case of a non-resident. Here, the time 
allowed for appeal is onh' fifteen days after the publication 
of the first notice. The publication may be in any two of 
the numerous newspapers printed in Baltimore, and is 
repeated onry once. There is no reasonable endeavor to give 
the plaintiffs, who, while residents of New York, spend much 
of tlieir time in Europe, a fair opportunity of defending 
their interests. Can it be said that the complainants will 
probably receive notice of the proceeding in time to repair 
to Baltimore, consult counsel, and have the necessary legal 
papers prepared and filed, all before the expiration of fifteen 
days from the first of the two publications ? 

So far as our researches have gone, no previous statute in 
Maryland have ever provided so short a period of publica
tion. Under the Act of 1838, eh. 226, the time limited for 
appeal (30 days) was not to begin to run until the expiration of 
30 days after the first publication in three newspapers. Later 
ordinances provided, in street cases, that the appeal might 
be taken within thirty days after the first of four weekly 
publications in two newspapers. The question of the suffi
ciency of the notice prescribed by the various statutes and 
ordinances in street cases has never been argued in the 
Court of Appeals, still less in the Supreme Court of the 
United States; and no Maryland statute or ordinance has, 
we believe, ever prescribed so short and inadequate a notice 
as the Act of 1904. 

If, in 1838, when there were only one or two newspapers 
in the city, and they small affairs of not more than a few 
pages, sixty days' publication in three newspapers was 
deemed essential, what shall be said of a statute which 
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requires only two weekly publications of a brief notice 
hidden away in the multitudinous pages of a modern city 
newspaper and does not inform the property owner in which 
of the numerous Baltimore papers he is to look for the 
advertisement on which his rights depend ? 

The notices of the proceedings before the Commission 
prescribed by Sees. 8 and 10 (p. 151) cannot help the Act ; 
because, the Commission being mere agents for the city, the 
notice which the landowner needs is notice giving him an 
opportunity to appeal to an impartial tribunal, and to secure 
his constitutional right of trial by jury. The notices of the 
proceedings before the Commission do not enable the land
owner to foresee when the Commission are likely to return 
their papers to the City Eegister. After concluding the ten 
days' review provided for by Sec. 10, (p. 151,) the Commis
sion often keeps the papers in its possession for months, 
dickering with property owners as to the terms of possible 
purchase by the Commission, before the papers get to the 
Register. 

Again, under the Maryland Constitution, private property 
cannot be taken " without just compensation as agreed upon 
by the parties or awarded by a jury." Where a property 
owner has actual notice of an award by Commissioners and 
of his right to appeal to a jury, he may, as was held by the 
Court of Appeals in Steuart's Case, 7 Md. 500, 514, be said 
to waive a jury trial and to agree to accept the Commissioners' 
award. But how can heioaive a jury trial unless he be given 
actual, and not merely constructive, notice of the oppor
tunity to pray a jury trial. 

C. The Act of 1904 provides (sec. 12, pp. 153-4), that the 
costs of the appeal and jury trial shall be in the discretion 
of the City Court. The law as to costs in condemnation 
cases is well stated by Mr. Lewis : 

"By the Constitution the owner is entitled to just 
compensation for his property taken for public use. 
He is entitled to receive this compensation before his 
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property is taken or his possession disturbed. If the 
parties cannot agree upon the amount, it must be ascer
tained in the manner provided by law. As the prop
erty cannot be taken until the compensation is paid, 
and as it cannot be paid until it is ascertained, the duty of 
ascertaining the amount is necessarily cast upon the 
party seeking to condemn the property, and he should 
pay all the expenses which attach to the process. Any 
law which casts this burden upon the owner should, in 
our opinion, be held to be unconstitutional and void." 

2 Lewis on Eminent Domain (2d Ed.) sec. 559. 

As the land-owner in Maryland has a constitutional right 
to a jury trial before his property can be taken, how can he 
be required to pay the costs thereof ? 

The provision as to costs cannot be rejected as invalid 
while the rest of the Act is sustained because, for one 
reason, the possibility of being required to pay costs is held 
up in terrorem, over the property-owner in order to induce 
him to accept the award of a biased tribunal. Moreover, it 
is part of the general scheme of the statute of treating the 
property-owner as prima facie in the wrong unless he abides 
by the Commission's prejudiced award. The whole act 
proceeds on the theory that the constitutional rights of the 
owner are satisfied by a hearing before the necessarily 
prejudiced Commission, the appeal being a mere privilege 
accorded ex gratia. 

The City Solicitor has adverted to the points of resem
blance between the procedure provided in the Burnt District 
Act and that prescribed in the ordinances for opening streets 
which were passed upon by the Court of Appeals in Steuart's 
Case, 7 Md. 517 ; Clunet's Case, 28 Md. 44, and the other 
cases cited by the defendants. We submit that the points 
of difference are far more important than the resemblances ; 
in all those cases, the Commissioners were impartial in fact; 
were not agents for the city ; were required to make oath to 
act with impartiality ; and the provisions for notice were 
much more reasonable, and the period for appeal much 
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longer than that provided in the said Act of 1904. More
over, none of the points which we make was argued or 
decided—even if any of them might have been made under 
the circumstances of those cases. Furthermore, the decisions 
referred to wer'e rendered before the adoption of the 14th 
Amendment, and long before the controlling authorities in 
the Supreme Court upon the construction of that Amend
ment, such as Pennoyer vs. Neff, 95 II. S. 714 and Boiler 
vs. Holly, 176 U. S. 398. 

Finally, even if no one of the objections to the proce
dure provided by the Act of 1904 would, standing alone, 
be sufficient to vitiate the law, yet we submit that all of them 
taken together certainly have that effect. The due process 
of law prescribed by the Fourteenth Amendment means in 
the last analysis, among other things, reasonable and just 
procedure. To argue that because this or that objectionable 
provision might not in itself necessarihy render the Act 
obnoxious to the Constitutional requirement of reasonable
ness, therefore the sum of a number of such objectionable 
provisions cannot do so involves, we submit, a palpable 
sophism. 

VI. 

The Act of Assembly, avoiding as it does all mention of 
the private docks wdiich existed in this part of the city, and 
contributed so largely in the past to public convenience, 
shows no indication of a purpose to discard and destroy 
them in to to. 

ARTHUR W. MACHEN, 
ARTHUR W. MACHEN, JR., 

For Plaintiffs. 
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B i l l of Complaint of the above n imed P l a i n t i f f s . 

Tha Defendants , by p r o t e s t a t i o n , not confess ing or 

acknowledging a i l or any of the m a t t e r s and th ings in • ho 

s a id B i l l of Complaint conta ined J-.o be t r u e , i n suc.i mMB&t 

and form as the MUM are h e r e i n so t fortfe and a l l eged^ demur 

bo sa id B i l l , and fo r cause of demurrer sho v: 

1 . That i t appaare th by the P l a i n t i f f s ' own showing 

by s a i d B i l l fchat they are not e n t i t l e d to the r e l i e f prayed 

by the B i l l a g a i n s t the Defendants . 

2 . That i t appea re th by the P l a i n t i f f s ' ovn showing 

by s a i d B i l l t ha t they have a complete, f u l l and adequate 

fSt t t ty a t law. 

3 . That i t appea re th by the P l a i n t i f f s ' own showing 

t h a t they have not s t a t e d In t h e i r B i l l such a case a s 

) 
> 
) In the C i r c u i t Court of 
) 
) the United S t a t e s for tbt 
) 

D i s t r i c t of Maryland* 

In S-juity. 



• a t i t l e i them to a«y r o l l e l in eq i . i ty a g a i n s t the Defouid-

Vfeerefort, •* d i v e r s e t h e r £:ood cai 'sas o: d»-

•mrrer appear ing in the naid B i l l , the D*ftadnata deauV 

••hereto. And the;/ pray the judgnaa t of t h i s Honorable Covert 

whether t h a ? s h a l l be coiapell'Jd to Malta any m i f i r to the 

s a i d B i l l ; and they hereby pray tc be hence d laadaaa* with. 

i r re i somhla i M t l i n t h i s behal f s u s t a i n e d . 

ifeiyoTr 

O i ty So lTo i to r . ' 
S o l i o i t o r f o r Defendants . 

I hereby c e r t i f y tha t the a foregoing deisurrer i s i n 

ray op in ion wel l founded i n po in t ex l aw. 

S o l i c i t o r for Defendan t s . 

STATE OF MAKYLAFD, ) 

B.\hTI-''C"t'. CUT, ) 

I her*l>y o* r t i f y t h a t , on t h i s 

day of Ar . r i l , 1905, before tat, t he a u b s c - i b ^ r , a Notary 

P u b l i c , of the S t a t e of ha ry land , i n and for U e Ci ty of 

Ba l t imore , duly commissioned and q u a l i f i e d , j e r s o n a l l y a p 

peared Hon. >;. Clay Timanus, Mayor of Ba l t imore , and on h i a 
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owa behal f , an4 on beha l f of the o the r I>= r e n d a n t s , oaaat oa th 

i n due form of law tha t the foregoing demurrer i s not i n t e r 

posed for delay . 

Mayor. 

Sworn to am. rabaorlbaft before me. 

*Tlo~taY?>~WbYio 7 
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Sidney Turner Dyer, er, al, 

vs. 

Mayor and City Council 
of Baltimore, et al. 

BRIEF ON BEHALF 07 THE MAYOR AND CITY COUNCIL 0? BALTIMORE. 

The Burnt District Commission shall have the following powers and 

be charged with the following duties: 

"4. To lay out additions and extensions to "be made to the public 
wharves and docks of Baltimore City, and to be made to the "basin or 
harbor of the City of Baltimore, and to acquire for and in the name of 
the Mayor and City Council of Baltimore the lands and property within 
said Burnt District which may he requisite to make such additions and 
extensions, and to define the extent to which said harbor or basin is 
to be filled in ir said Burnt District."" Burnt Dis. Com, Act, Sec. 
3 (Chap. 87, Acts of 1904), 

Each of the other paragraphs in this section conferring pov/ers 

upon the Commission in relation to streets, etc. ends with the restrict

ion "in said burnt district." This paragraph alone omits these words. 

The words mean to lay out additions and extensions to be made, not 

to the existing public wharves and docks of Baltimore City in the Burnt 

District individually considered, but to lay out in the Burnt District 

additions and extensions to be made to the public wharves and docks of 

Baltimore City wherever situated considered as a whole. They mean the 

same thing as "aaditions and extensions to be made to the public wharf 

and dock system of Baltimore City." The words "in said burnt dis

trict" were advisedly omitted in connection with the wharves and docks. 

Read this way, the terms "additions and extensions" are broad enough 

to cover both the construction of new wharves and docks and the re

construction of old ones. The language is not "additions and exten

sions to be made to the public wharves and docks of Baltimore City in 

the Burnn District," but to the public wharves and docks of Baltimore 

City. The greater part of tne public wharves of Baltimore City are 

outside of the Burnt District. If the purpose of the Legislature was 

simply to make a few limited additions and extensions to existing 

wharves and docks, why should such a simple task not have been left 
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to the Harbor Board, anting under the authority of an ordinance merely, 

instead of being committed to a Special Commission? City Charter, 

Sec, 6, sub-title "Condemnation of Property," p. 5, And why should 

the Dock and Pier Scheme have been such a predominant feature of the 

Citizens' Movement which inspired the Burnt District improvements, or 

have aroused so much popular enthusiasm and stimulated so much discus

sion in the public press, or have been held up in so many stirring ways 

as promising an immense expansion of the commerce of the Port, or have 

been the subject of such an exciting popular election, or have led to 

a popular loan of $6,000,000, or have occasioned applications for dock 

privileges from all the great railroad and many of the great steamship 

companies which use our water- front; not to speak of scores of other 

less important applicants? Every such Act as the Burnt District Act 

must be read in the light of the public motives and objects in which 

it originated* It is well known that when the Act was passed, property 

throughout the Dock and Pier District was in a decadent condition, and 

that the public wharves and docks there were wholly unsuited to the 

demands of modem commerce. What was wanted was new docks and piers, 

not patched up wooden wharves. 

How foreign to the intention of the Legislature was the contracted 

purpose imputed to it by the plaintiffs is likewise shown by the fact 

that the Commission is also given the power to lay out additions und 

extensions to be made to the basin or harbor of tne City of Baltimore, 

and to define the extent to which the harbor or basin is to be filled 

in in the Burnt District. Even, however, if the powers of the Commis

sion are confined to additions and extensions to existing wharves and 

docks, why can the plan of the Commission not in every respect be reason

ably treated as additions and extensions to the City Dock, Jones' Palls 

Dock, Long Dock, the wharf at the head of Smith's Dock, the wharf at 

the foot of Commerce Street and Bowly's Wharf, all City docks and 

wharves grouped in close proximity to each other, without doing violence 

to the language of the Act? Nay, why could they not reasonably in 

every respect be treated as additions and extensions to the City Dock 

and Long Dock, or to either of these two docks alone? A new dock 



parallel to Long Dock, for instance, with a pier between for access 

to the water front and for sites for warehouses, elevators and other 

aids to wharf and dock purposes, is, after all, but an addition and 

extension to Long Dock, and so witn any number of such parallel docks 

and piers. Every inch of space between Light Street and the eastern 

and of the City Dock in the territory south of Pratt Street and north 

of the north shore of the basin will, under the plan of the Burnt Dis

trict Commission be utilized for wharves and docks and their accessor

ies, forming, when the plan has been carried into full effect, really 

but one consolidated and expanded dock with its accessories. A glance 

at the map showing the plan of the Burnu District Commission will clear

ly demonstrate this. Ways, elevators and warehctises are but inci

dents to the public use of he docks. 

2 Dillon (U. S.) 70. 

The Report of the Burnt District Commission and the map accompany

ing it, and Ordinance No. 149, adopted November 10, 1904, approving 

the Report and map, are in entire conformity with the powers conferred 

upon the Burnt District Commission by the Act. 

"We respectfully report to you," declares the Report, "that we 

have laid down on the map designated 'Burnt District Cornmission, Amended 

Map showing property bo be acquired for dock improvements' which we 

transmit herewith and have located on the ground certain additions and 

extensions which we propose to make to the public wharves and docks of 

Baltimore City and to the basin or harbor of the City Of Baltimore•" 

"In aetail for the purposes of said additions and extensions we 

propose to acquire for and la the M M of the Mayor and City Council of 

Baltimore all the lands and property within the territory in the City 

of Baltimore in the State of Maryland bounded as follows." 

It is true that on the face of Pier No. 4 as delineated on the map 

are inscribed the words "Reserved for General Use" j and that nothing is 

inscribed upon the face of other piers delineated on the map, but all 

the additions and extensions indicated upon the map, the Report tells 

us, are additions and extensions that the Commission proposes to make 
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to the public wharves and docks of Baltimore City. Pier No, 4 is 

simply to be a sort of quay for vessels of all sorts without distinct

ion or classification, which will not require special accommodations, 

because their need for landing privileges will be more or less limited 

or casual. It is nowhere alleged in the Bill that this pier will not 

afford ample space for the purpose for which it is intended, and it is 

confidently expected by the City that it will. Its reservation for 

general use is not at all inconsistent with the intention or right of 

the Cit,y to set aside other wharves cr fltocks under proper harbor regu

lations for the use of special classes of vessels. 

Its (a City's) right to appropriate different parts of the bank 

called the wharf to different uses of a proper character admits of no 

douct. It may set apart a portion exclusively for steamboats and re

quire them 'GO land there and not elsewhere. So it may require rafts, 

wood":oats, coal boats, grain boats, etc, to land at specified and sep

arate parts of the -'/harf, 

2 Dill,, Cir. Ct,, 71. 

So far, therefore, as the City is acting in this ma.tex trough 

the agency of the Burnt District Commission - the body, be it remembered 

which is exclusively charged with the duty of acquiring land for the 

wharves and docks, and a body, be it further remembered, which has no 

power whatever to specify the particular uses to which the wharves and 

docks shall be applied after they are constructed, it is, under the 

statute and ordinance, simply doin what tne Act and ordinance duly 

authorize it to do, that is to say, acquiring land for the purpose of 

making additions and extensions to the public wharves and docks of Bal

timore City. Even, therefore, if we assume that \!h'<m the land is ac

quired the City will not, acting through arry other agency, be empowered 

to grant exclusive interests in any of the wharves and docks, how can 

that fact be made the basis for such relief as is asked for in this 

case? Because the Board of Estimates, which has no authority under 

the Charter to invite applications for dock space, is contemplating 
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an unlawful disposition of none of the docks and wharves when con

structed, is tha" any reason why the Burnt District Commission should 

not he permitted, in the exercise of its lawful powers under the Act 

and ordinance, to acquire the land upon which the wharves and docks are 

to ;">e constructed for purposes indisputably legitimate? Plainly the 

prayer In the Bill, if the Bill is maintainable at. all, should not be 

that tha Act and the ordinance be set aside, and that the Burnt District 

Commission be enjoined from taking the land, but that the Mayor and 

City Council of Baltimore be restrained, when the wharves and docks are 

constructed, from appropriating them to private uses. There is no 

such prayer in the hill, and if onere were, it would be premature. 

It is obvious that even if this Court were to enjoin the City from 

granting exclusive interests in any of the wharves and docks, the City 

might still go on, as it certainly would go on, ,o acquire the land 

for purposes disassociated from such exclusive interests. In any 

view of this case, therefore, the relief prayed by the Bill is wholly 

misconceived. But there would be nothing unlawful in the granting 

by the City of exclusive interests in the wharves and docks, when con

structed; provided that sufficient space was set apart for the public 

generally. 

Matter of Mayor, etc. of N. ., 135 N. Y., 260, a recent and 

luminous decision which leaves little ta be said by any one upon this 

stibjec t; 

Taylor vs. Montreal Harbour Commissioners, 
17 Quebec Sup. Ct,, 285, et 3eq. 

Tae Broadway and Locust Point Perry Co. vs. 
Hankey, 31 Md., 346. 

City Charter, Sees. 7 and 8. 
the 

In 75 3?ed. Rep., 309, in re Clear Vatar. the right of the City 

to lease part of the public wharves was not even questioned. Indeed, 

such an interest is but analogous to the privileges granted to individ

uals in the public highways which have been declared to be in the 

interests of the public. 

Townsend vs. Epstein, 93 Md., 553-555. 



The safe and speedy transportation of passengers and freight is 

a matter of vital public concern, and the simple truth is, as 135 N, Y. 

points out, that the necessities of some classes of vessels have be

come so exacting under Modern conditions of commerce, that it is but 

subserving a public use to grant them exclusive dock privileges. Tfone 

but exclusive privileges will answer their purposes, if the public in

terests are net to suffer, and commerce is not to be diverted to other 

ports. By the exercise of the immense pecuniary resources inherent 

in the power of taxation, the public can, much more readily than any 

individual or individuals, plan and execute a great and uniform wharf 

and dock system for the accommodation of commerce; but of what advan

tage would such a system ne to such a steamship line, for instance, as 

the Merchants and Miners Transportation Company, if its use of a pier 

had to be timed by anything but its own pressing exigencies? In a 

City on navigable water, nothing i3 mere important than the privilege 

of constructing wharves or piers for the promotion of commerce. 

McMurray vs. Balto,, 54 Md., 110. 

It i3 for the Mayor and City Council of Baltimore and the Legisla

ture ô determine to what extent and on what occasion and under what 

circumstances the power of eminent domain shall be exercised, and the 

Courts have no right to review or control the decision of the Mayor and 

City Council or the Legislature on these points, and this is true, no 

matter what sort of additions and extensions is contemplated by the Act, 

Van Vitsen vs. Gutman, 79 Md., 41t« 

M. A C. C. of Baico. vs. Clunet, 23 Md., 468, 

Meth. P. C. vs. M. *. C. C. of Balto., 6 Gill, 31. 

If the use is public, the fact that it is coupled with private 

objects of gain and emolument is immaterial, 

New Cent, Coal Co. vs. George's Creek Coal 
and Iron Co., 37 Kd., 560, 

AS TO NOTTCE. 

The points made by the Mil under this head are stale. The 

procedure in the Act, apart from the power to purchase property and 
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reasonable abbreviations of periods required for notices, is copied 

almost verbatim from the provisions of the City street condemnation 

law, which, in its main fea ures, has been in force since 1338, and 

has hundreds Oi" times been drawn into controversy in the Courts. The 

whole system of laying out streets, etc., has the sanction of the 

highest judicial authority of the State, McLellan vs. Graves, 19 Md., 

369; M. & C. C. of Balto, ••« Clunet, 23 iAd., 464-468. Ho long as 

the right of appeal is allowed by means oi* which a trial by jury can 

oe had, the right of trial by jisry is not taken away. Steuart vs. 

M. fc C. 0. of Baltimore, 7 Md#, 507, Personal notice is not neces

sary. IfctAj P. C. vs. ?'i. k C. C. of Balto., 6 Gill, 400 - 401, 

Ulman vs. M, * C. 6, of Balto., 72 "M., 611. . ft 6, C, of Balto, 

vs. Ulman, 79 'M., 469, 

Even if the provision in the Act regarding costs en appeal was 

unconstitutional, it would ncc affect the validity of the Act in other 

respects, There is nothing in our present Constitution to prohibit 

the legislature from padding a law authorizing private property to bo 

tak n for public purposes, if provision is made for compensation first 

to bo paid or tendered to the owner, tho ascertainment of which is to 

be made by contract with him, or by the assessment of Commissioners 

to the owner the right of appeal from their decision, and se

curing to him a trial by jury for tho appellate tribunal* 

Steuart vs. H« & C, C, of Balto., 7 Hi*, bl4. 

The Burnt District Commission Act does no~ provide that immediate

ly upon the passage of an orainance the Commission is o negotiate with 

the property holders, and in case it cannot agree with them, is to pro

ceed to condemnation. It provides that upon the passage of the ordi

nance, the Commission is to proceed to value the property and to award 

damages, B. D, C, Act, Sec, 8, The light to purchase sustains a 

purely secondary and incidental relation no the main power and function 

of the Commission, that of valuing the land and awarding damages. The 

condemnation procedure goes on even if the property holder accepts 

the valuation of the Commission, and executes a deed to the City, Act 
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Sec. 8. The provision for purchase in the Act really originated in 

tenderness to the property holder; to save delay so far as he was con

cerned, and the loss of income, of which he had already suffered enough 

by one fire, and which would ne still further aggravated by a protract

ed condemnation* No one ever suggested that the Commissioners for 

Opening Streets are agents of the City and too "biased to value the 

property of the citizen. Why should this be true any more of the 

Burnt District Commission simply because after they have valued proper

ty, as the Commissioners for Opening Streets do, they are given the 

additional power, if the valuation is satisfactory to the citizen, of 

taking a deed from him, 

"Besides the vacation of the Commission is subject to appeal and 

the right of trial by jury. This was not a feature of the irrelevant 

cases o&t#i by the other side in this connection* 

411 persons appointed by the Mayor must take an official oath. 

City Charter, Sec. 25; Md, State Constitution, Art, 1, Sec, 6, 

Tnere are no fâ tvei stated in the Bill, which, when admitted by 

the demurrer, are sufficient to entitle the plairtiffs to the parti

cular relief they pray for, or to any relief. When an injunction is 

prayed, facts must be stated in the bill from which the Court can judge 

for itself whether there is any ground for the apprehension of injury. 

Mere allegations of purposes and motives and apprehended injury are 

insufficient in the alienee of such facts. 

The only authority that can grant exclusive franchises in the pro

posed docks and piers is the Mayor and City Council of Baltimore in 

its legislative capacity. The Board of IstiKates will have no power 

except to fix the compensation for and the terms of euch grants, in 

case franchise ordinances are ever reierred to it by the City Council, 

which may ne^er be. City Charter, Sec, 37, And even if such ordi

nances are referred to it, the City Council may reruse to pass them 

after t.hey come back to it. Ibid, The Board of Estimates has no 

power under the Charter to initiate any franchise ordinance. Ibid, 

If the 3card of Estimates is wrongfully inviting applications for ex

clusive interests in the docks and piers, that is nothing, in the 
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absence of statements in the Bill supported by facta, that the Burnt 

District Commission and the Mayor and City Council of Baltimore City 

in its legislative capacity are participating in its unlawful action. 

When the Board of Estimates invited the applications for exclusive 

interests, it was simply doing what it often does merely because it 

happens to be composed of the higher executive officials of the City, 

that is to say, outlining policies in the shape of suggestions to be 

adopted or to be rejected accordingly as the Mayor and City Council 

of Baltimore, in its legislative capacity chooses to adopt or reject 

them. Their action, such as it was, was wholly contingent upon there 

being any space left for exclusive interests. They were acting under 

an opinion from this office, a copy of which is herewith delivered. 

N 



Sidney Turner D;^rt »t *1», ) In the 

•vh. J Circu rurl ••- I ' itfc-t* 

Tm Council ) for the D i s t r i c t of aryland, 
( 1. ) 

• . • r • 9 • . 

' i f f s ft • re asicin, \ f\ •~m 

r m e i \ci; • a Assembly ftf " •• Lsni, MI d in 

r 1904, m< known ,..s the "Burn1: r i c t I on •, ad 

o Ordii • « 149 e « e l l of Bnl t lnors , 

p o^ • r 10, 1904, and 1 ! e f •«•? ass* 

•re4 by t id Burnt D i s t r i c t Len Int , .mi ts r ss t r s l s , "he 

"11 of -ot so t i n ttftnt Di s t r i c t 

• on, fro ting oftrtftln lots D>nglne ;< - Lntiffi 

s i tua ted , ones Fa l l s on the eas t tad 

*a«t . 

If. cBSfig- ft .-ty in 

order \: I t s plan of wiooning and extamling S' ttfelle -vharves, 

s and ptftrs, nd authorised hy said Ordir . 141 -

Section 3 a Itirnt D i s t r i c t ion Act prescr ibes 

ma i s s lna sha l l have ing powers, m«i bh 



rged witi: •• fol lowing d u t i e s : 

"To 1*3 out 'tddi ions and e x t e n s i o n s to be ride to the 
pub l i c n a r r e t and docks of SaltloorO C i ty , and to be -nade to the 
bas in or harbor of kl t imoro, sad to acqu i re for and in tho 

ounc l l of Baltimore l ands and "• • r t y 
wi i id bxjrn d i s t r i c t which , paioi to to inake such a d d i -

>no and ojct oni , • nd to def ine uctsnt ihlcfc s " or o r 
bas in i s to be d i n in s a i d burn t d i s t r i c t * * 

Sec t i on 27 of the sa te Act j rovides th : 

"In the widening of Id, J t re t on tho e a s t s ld reof, 
or of Eas t I t r eo t on the s< roof, hould the s a i d 

on so decide to i them or e i t h e r of them, or in ,videnint. 
f pub l i c ;h«rf or dock, the «aid Conmission s h a l l l ay down and f i x 

b r e a d t h of s a id widening on the map or naps to bo sen t with 
to, *--in provided , to the J o i n t Sodf he re i abe fo ro 

f o r , "ova l , - c i n b o f c e p rov ided , by so ld 
Joi i y» ' ' i nd C n o i l of Bolt into "O ore hereby or* 
i ,ed to ->Tide by ordir; 'dlnanoeg • • .. i / I i n up t -.rbor 

IS in i :-fiora ho '• Mtteat necessa ry to natal such widening 
Of hoth i ' Lther of s a i d s t r e e t s ai any oh publi< dock" . 

se two s e c t i o n s the mos+ - o - i t y i\, confer red 

in connect ion with the d i e wharves and docks and baoin or ha rbor of 

- r e . I t a/5 niariifootly m^er in tended t h a t 4hs power 

of the Burnt D i s t r i c t Oornmission should be r e s t r i c t e d to merely adding 

o, l a Ideni.c , ad in ex tend ing , in a re of 

t hen ing , the old ti :' r • and doci is . 

' n v i s i t e d by \ s t c o n f l a g r a t i o n . The 

i r e d i s t r i c t >ee» swept i l d j n : . s , and • of P r a t t 

; , . b in "ones F a l l s and Light F5treet# thoro only ro - i red 

uni d land an nee of n t e r . A g roa t o p p o r t u n i t y was thuo 

m%+ 



presented o the City to acquire and own th i s vast .vuter f ront , and to 

-', \ . in suoto K, i ay as would tend to g rea t ly increase the commerce 

of the por-t, i-.:nd thus advance the commercial prosper i ty of the Ci ty . 

Itlaens Committee aa appelated, and plans a d o - nd reeommended 

shlch braoed the acquis 1 t i e s bj the City of th i s a t e r and the r e 

modelling and iriprovtsjg of a l l ex i s t ing eharres, p i e r s and docks in the 

l l t y . Lslature not or',- m d urnt D i s t r i c t Act 

conferring upon the Burst D i s t r i c t Commission the powers, abe* »n* 

Ion I, bi also authorised a loan by the City of s i x mil l ion dol la rs 

^d in connection with the four l i l l i on of the Western Maryland 

Fund, in order l he City t hare ample funds • r r y on the 

extensive and nagalfloent plan of improvements, thus oonte t ed j^Xt 

H , therefore , r iously contended that e l l t h i s enthusiaon in coaneo* 

' ion e l+h the docks and j l e r s , evidenced by the passage of the \ots in 

s t ion spool ' ion author is ing the s ix 'on a c l l a r 

loan, - n sod . rely for the urpose of enabling %l i t y to re* 

is t ruot on the most U n i t e d scale indeed, and alonj loot fl :*row 

and meagre l i n e s , i t s ex i s t ing ins ign i f i can t possessions, not de

serving the nates of docks, eherves and p i e r s . Is i t not too pla in 

t Li sous s ion that when the l eg i s l a tu r e used the vordi "Additions and 
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extensions to the public wharvei end docks" in connection with the 

"broad powers conferred over the harbor end bee in , end authorised 

lean of six i l l i o r d< --ovide add! ne&ns for earryln 

out th« . ••••" aente oont ; • • d, ; ' Intended to eonfar upon the i 

I c i t y Council of Baltimore •,- • -•• • i t s ex le t ing 

to , •• .'- %\ nd them by building ne ones* We 

pass , therefore, to tyfeo other object lone urged - the omplaisante• 

JBeeflPT. 10 c a l l the Court*e a t t en t ion to the case of ,ran witsen 

n, d . , p . 412, where the Court says thet i t l i e s in the 

d i sc ra t ion of the ?,yor and City Council of Beltizsere and the Legis* 
/ 

tur* to deter tine be ehat extent and on. whet oecasiofis i under what 

circumstance's the potaer of e tisent denais sha l l b *oi i i , -r that 

tie courts ' •' no r ight to review or control eoielone of the 

r uunci;! or the l eg i s l a tu r e on those points* 

»t| tfc ' -^ fore , has no author i ty to in te r fe re in an.v ay . . .I t 

amount eg r "'"7 th ror and City Council has determined the 

i n t e r e s t of thS City, requires eha l l he acquired by condemnation for 

rpose of wharves, locks and p i e r s • 

The oOaqelalnaate In s i s t that the Burnt D i s t r i c t Commission 

Act I s uncons t i tu t iona l , beoause i t f a i l e to - ̂ ovlde for proper notice 

- A -



to the p r o p e r t y o m e n , and a l s o r&em; the r i g h t fco a j u r y t r i a l as not 

secured ht r i s k of the c o s t s of the appea l beln< thrown upon 

the owner. The ooncli;Bive one we r to i l l these o b j e c t i o n s la found, we 

th ink , in I d e c i s i o n s of our own Court of Appeal*, where the sane 

o b j e c t i o n s w* ide and o v e r r u l e d . *$e - / i l l no* atteaqpt to go I 

G ̂ .s thesaselvee, but w i l l simply give the Court a re fe renc 

S tewar t v s . Mayer and C i ty Council of .Baltimore, J d« , 

500, d l spoeee of t h i ob a c t i o n r e l a t l « £ to the p r o v i s i o n ibout a j u r y 

t r i a l . 

6 G i l l , p . 

15 a . , 

83 V< . , 

79 ft., p p . 476, 482, B I t i n e r a v s . U Irian, and 

02 ' d . , p . 435, Jenk ins v s . White, , 

' ; on l u s l v e l y the o b j e c t i o n s baaed on the auea t lon of no > ' i c e . 

All the i n e s t i o n e r a i s e d here were r a i s e d in e i t h e r one or 

s e v e r a l of the cases above c i t e d , and the v a l i d i t y of the law u p h e l d . 

•• m t D i s t r i c t Commission Act beln on i t s face frne from oh a c 

t i o n s , and Ordinance ITo. 149 being tea «'i in s t r i c t o e n f i r a l t y with 

i a l d dot, and lie adopted --hereby being w i t h i n the purview of 

, Lty being <-lothed v.-ith aaqple power to acqu i r e the 

•5* 



property in question for the purpose of public wharves, doeics and 

r», on A por I ible theory can the Court declH.ro tha Act and Ordi

nance in iueation inva l id , and enjoin i t y from condemning the 

property? The complaisant* say intends af ter i t 
v 

has ac n a th pro; >rty to lease out part of i t ti r iva te individuals 

po r a t ions , and thereby derive revenue there from. Our answer to 

t h i j - - o f o l d : 

The raere a l legat ion that the City s i l l make an improper 

•e property a f t e r i t ao quires i t dees not ji Court 

in r e s t ra in ing the City from condemning under a va l id law and ordinance 

for a la rful pun ose exprenely appOarin • As w* have she .n, 

City l£L \̂ne4eiihAs4Xy to acpuire "by conde nat ion ' 

in tuestiOO for a public ifcarf* If a f te r I " i t y acquires the : rop-

er ty for this purpose i t at tempt a to devote i t to an i iproper purpose, 

i t s i l l be time enough than for the Court to in te r fe re to r e s t r a in 

i t s i l l e g a l a c t . Moreover, oven i f the iuastion can be nos raised, 

and even i f the Court thinks, that the alleged future ac t io s of -

City : r i t v e r t y i?> u l t r a v i ras and i l l e g a l , s t i l l 

the Court could not r e s t r a i n the City from acquiring the property by 

emlnenl a in , bu1 could only r e s t r a i n the City from devoting i t a f t e r 

declH.ro


thus acquired to the alleged I l l e g a l use • 

a. ThS oat It itt a l leged the Ci t j internist? I o 

of part of the property to be acquired fo ' -''lie wharves, docks and 

plara la not illOj tl# but i« a proper and < :-.lxd use and in the i n t e r e s t 

pub l i c . respect ful ly euomlt that the ease of the Broadway 

and Loonst "Point 'Werry C©« TK, KanlS, a t . , , Is conclusive 

thia point* There the Court held tha t the Legislate « had the r ight 

to grant I ^ry Company the exol iva UM and enjoyment of part 

of the puhlie wharf. 

• complaint .in th i s cane ip thai • City intend:- to grant, 

under Beet lone 7 and 9 of the City Charter^ to indi lduels and corps* 

ra t ions exclusive use «.nd enJo> i t of part of ' pi blic fcrree in 

oourse of const ruct ion . If ths Legislature oan grant d i r e c t l y to a 

corporatism th xclunive us* of part of the public wharves, manifestly 

the Legislature could confer upon the City of Ba l t l as r s the • *)r to 

sat to individuals or corporations spec ia l r ights er fran< Lsss in 

a r t s of ths Clty*s wharrss not needed for the uss of ooisnaercs ;ese r a l l y , 

espSSisl l wuen ve bear in dnd that by v i r tue of clauses 7 and B of the 

City Charter t 'Stains l t s s l f , with ful l power to regulate and 

control in ths i n t e r e s t of the puhl lo , the r i g h t i grantsd* 



r eove r , i t i s e x a c t l y what if being done cr?r ; ; day in 

eonnootieo] r l t] ib l i c higJ Of a unl Lpa l i t y . Every - l e c t r i c 

l i g h t p o l e , over? phone pole , i w r y pip< e r e c t e t on or upoa the 

li< y, ewry ; : tep, p o r t i c o or hay-window p r o j e c t i n g 

the pub l i c dg] - : , u a t t to n exc lus ive use b- owner it 

obfitr . c ! l ion of t h a t v t of the ay covered bj be o b s t r u c t i o n , 

. yet i t hao never been contended tha t the Ci ty or the S t a t e ?»• m 

• o a ;.i.-er r .. ••vnt •••-•.<• - id f r a n c h i s e s . 

AB ;,y.id by our Court of Appeals in " d . , p . 65$, in the 

:. of Townsend, Grace i " o . v s . Spa te i n , speaking of the v a l i d i t y 

in ordinance gr ..ntin, to the ovner t of p r o p e r t y on t . Vernon T^ace 

the r i g h t 
a r e c t s t e p s , p o r t i c o e s , porehee , or o t h e r a r c h i t e c t u r a l o rnaaon te , 

upon th« pub l i c highway, " t h i s was a | r i v i l e ^ e in the i n t e r e s t of 

i n e r a l pub l i c and tendim to the g e n e r a l comfort and enjoyment 

Of • :. - ;cg In t i d i s t r i c t to wJ ieh the ordinance a p p l i e d * ! and the 

ordinance /as acco rd ing ly u p h e l d . Again, on p« M8 of the sesW oaee, 

wth".> s t r e e t s and .,'- a r e he ld in t n u ; t for the b e n e f i t , use and 

convenience of t] n e r a l pub l i c* There are nany ways in (hi h the 

i r to c o n t r o l and r e g u l a t e the use of the s t r e e t s can be and must be 

: r t e g by tho a m s l e i p a l l t y to meet the n e c e s s i t i e s and the convenience 



of an urban population, but the exert ion of thin power i ve for 

i t s object a publi- purpose** 

I t its n i fes t that the alleged use which the City ifl to 

o of r t -;I reperty thus acquired i s to meet thi neeOoeltles 

• roe, and that the proposed use has for i t s object a public 

I - H oa« . 

A*;ain, as said by the Court of Appeals in 3 ' i« , p . 560, in 

>aeO of the Kev/ p e n t r a l Coal ny ' - - • - thd Si rgO's Creek 

Coal and Iron Company, "whenever, therefore , tho use is In f . c t p b l i c , 

or lias for i t s object the public benefi t or u t i l i t y , though coupled with 

private olr'octs of gain and emolument, the ••paestion of the, exercise of 

the power of e dnent domain over pr ivate property la exclusively one 

of d i sc re t ion in the LagJal • •*. 

When we bear in mind,- therefore , as ,:aid in >• .:.,. p . 110, 

fray *»• Baltimore, that "in a c i t y s i tua ted on navigable water, 

nothin i i o re iaportancs • ••- " r iv i l e^e Of • •obstructing ehaiPfe* 

piofg for the benefi t promotion of aOBMHrce", and that the 

contemplated uze by a c i ty of tl i property to be aoiu l reg i s the con-

t i o s of •'••wets, and pie re for the benefi t and promotion of com-

00, I t necessar i ly follows that the uoo in p a c t i o n If in faot 



l i e , and "-•<•<.* for i t s object the public benefi t or u t i l i t y , even 

though coupled inc iaen ta l ly with pr ivate objects of gain :.>,nd emolument, 

• no. nonce the [ueatlon of the oxorelso oi tho power of sislaent domain 

r pr iv ,,, ( porty i OacelusiYely one of d i s c r e t i on in tl i i;ala» 

tu re . 

I t has boos Beted; ".hat there i s no a l lega t ion in the Bill 

that the City will not r e t a in am}. 1c sharf and doclt space to aeeeaotedatO 

moral oemaorec oosdn to the por t , or that thf individuals or 

corporations to whom i t i s proposal to grant spee ie l r igh t s or fran

chises Biro not —. iged in business of a quasi-public charac ter . 

In conclusion, v/e ca l l the Court** a t t en t ion tf the decisions 

outside of the S t a t e , the case in 13; T.Y., ; . c53, in re 'layor »0« 

of So • fork v s . r.Y«Contrel & Hudson River R.R. Co., presented absolutel 

leetion ra ised here, and af ter c a t elaborate and conclusive opin

ion by a Peefeaa, new of the Supreme Court of the Baited s t a t e s , 

! 

I contention of the complainants here ran overruled and defeated* 

In 17 Quebec Superior • ci r t , 875, Taylor v s . Montreal harbor 

Corrmrs., the rlghl to lease par t of ths public wharves in ont rea l oaf 

d i r e c t l y involved, and the r ight to lease upheld. 

In 7? Federal Reporter, 309, in re the Clear Water, the r ight 

Of the City to lease par t of the public harves was not even .questioned. 
-10* 



We r»«p«0tjfally i n s i s t , therefore , that the deioirrtr should 

BUH .ained and the B i l l d i l l isstd* 

s 
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) 
Sidney Turner Dyer et al. ) 

vs, 

Mayor & City Council 

of Baltimore et al. 

IN TEES CIRCUIT COURT 

05" THE 

UNITED STATES 

FOR THE 

DISTRICT OP MARYLAND. 

Brief for Plaintiffs in Reply to Brief presented on Behalf 

of Mayor & City Council of Baltimore Since Argument. 

I. 

In answer to the defendant*' contention that the 

words "additions and extensions to the public wharves and 

dooks* in Section 2 of the Burnt Distriot Act mean additions 

and extensions to"the public wharf and dock system"to be 

made by the construction of new wharves and docks, we submit: 

1. The construction contended for is not warranted 

by the words of Section 8, and, as the City Solicitor admitted 

in argument, is quite irreconcileable with other parts of 

the Act. 

2. There is no system of public wharves and docks in 

Baltimore City, but merely a number of scattered, discon

nected public wharves and docks. 

3. The claim set up on behalf of the City is founded 

on the circumstance of the association of the words "of 

Baltimore City" with "wharves and docks", and "of the City 

of Baltimore" with "basin or harbor" in the Second Section 

of the Act; and upon the assumption that this is the necessary 

-1-



interpretation of Section 2, the Court is asked to disregard 

the numerous clauses in other sections which are plainly, 

and admittedly, inconsistent with such • construction. Obvious

ly, the contention has no foundation. The words"of Baltimore 

City" are correctly descriptive of the "public" wharves 

intended, declaring the proprietary right of the City in 

them. The "basin or harbor* is properly described as basin 

or harbor of Baltimore. Taken in connection with the deslg-

nation of the Commission as "The Burnt District Commission" 

(Section 1,) and with the bounds of the Burnt District as 

carefully defined in Section 50, it is evidently meant in 

Section 8 to refer to the whole body of water comprohended 

in such "burnt district". "Basin of Baltimore'* alone might 

have been thought equivocal, the eastern limit of "the Basin", 

as commonly understood, being somewhat uncertain. Hence the 

addition of the word harbor, so as to cover that lower portion 

of the body of water intended to be brought under the scope 

of the act, whether it wirre regarded as harbor, or Basin proper. 

Taking the whole act together, the basin or harbor in question 

evidently means the whole body of water, whether called 

basin or harbor, comprehended within the lines of the Burnt 

District as defined in the Act. 

4. To give any color to the contention of the Counsel 

for the City the form of the expression in the Act should 

have been in the singularj the authority should have been to 

make an addition or extension — to the unit,"system". 
i imiiii« W 

Instead, what is provided for is, to lay out "additions and 

extensions to be made to the public wharves and docks", im-

porting simply that each public wharf or dock was to be capa

ble of being added to or extended. That this latter is 

the true interpretation is shown conclusively (independently 

-2-



of the canons of statutory construction referred tp in our 

brief) "by many passages — not less than nine in number, to 

be found in sections 8, 9, 10 and 20 of the act, indicating 

that any wharves and docks and aay extensions or addition;* 

thereto are to be severally dealt with* 

5. J*mn upon the construction contended for on "behalf 

of the City the new public VtuUTTftf and docks should be of 

the ma* kind as the existing public wharves and docks. In

stead of this, the City Sloicitor repudiates the idea that 

the new wharves and dccku are to bear any resemblance to the 

existing "antiquated" public wharves ard docks* Moreover, 

the now wharves and docks are vastly to exceed in size and 

importance the old public wharves and docks. In other words, 

if the City were authorised to construct additions or exten

sions to the present public Htajrf and dock system ( if any 

such lyvtta there were), rtllX the plan shown on Complainants 

Exhibit Hea 4 contemplates not additions and extensions to 

the misting system but a substantially now system. 

II. 

The City Solicitor in fell Brief (p. 7) sayr.: 

"The Burnt District Act does not provide that imme
diately upon the passage of an ordinanoe the Commission is 
to negotiate with the property holders, and in case it cannot 
agree with them, is to proceed to condemnation," 

We submit that this statement is incorrect. Section 

5 provides that "the Mayor and City Council of Baltimore acting 

by and through the agency of said Burnt District Commission 

may acquire by gift, purchase,lease,whatever the duration 

of the lease, or by condemnation" any property that may be 

required for any improvement. The next section, Section 6, 

gives further particulars as to Commission's power of purchase. 



• 

and adds "it "being the intention of this Act that said Com

mission shall have the full and absolute authority to agree 

with the o*»nar cr owners upon all the terms of such gift, 

purchase or other voluntary alienation, including the pur

chase price or consideration." The follovdng Section, Section 

7, then goes to provide for tkt course of procedure "share 

resort is had to condemnation»w In other words,the Commis

sion is first to act as purchasing agentst and having endeavored 

to obtain the property on terms considered as favorable to 

the Citys they are then,with all their "bias still clinging 

to them,to act as judges of the value for purposes of eondem-
not 

nation. It isA» mere power to accept a surrender after they 

havo impartially appraised the property for purposes of con-
after 

damnation^ butAthey have sought as agents to purchase the 

property, — nay, even while they are seeking Ml agouti to 

acquire it — they are to exercise the function of judges. 



î ttV ifbjjumt anit (Erunt Gluinpmj 
OF HAiyriMOitrc 

N o s . 9 , I 1 A N D 13 S O U T H S T R E E T 
MICHAEL JENKINS. PHESIDINT 
M.WALTERS, VICE-PRESIDENT 
JOHN W.MARSHALL, Si; k/ica PRI SIOE -. 
J.J.NELLIGAN. 3D VICE-PRES.-SECV 
ANDREW P.SPAMER, TREASURER 
GEORGE B.GAMM1E. ASST TREASURER 
H.H.M.LEE, ASST. SECRETARY 
ARTHUR C.GIBSON, ASST SECRETARY 
GEORGE R.TUDOR, CA»HI*R 
ALBERT P.STROBEL, REAL ESTATE OF- l U l i T I M O H K June 16, 1905 

ACG/fo . 

Joseph S. Goldsmith, Esq., 

Asst. City Solicitor, 

Court House, City. 

Dear Sir:-

We enclose you herewith the agreements of sale between the 

Mayor & City Council of Baltimore, through the agency of the Burnt Dis

trict Commission, and our Company as Trustee under the will of Joshua J. 

Turner, and we will appreciate it if you will have the same signed by the 

Burnt District Commission, on behalf of the City, and return to us at 

the earliest possible moment so that we can have the sale reported and 

copies of the report served on the Solicitors as provided by the decree 

in the case. 

Very truly yours, 

End: 
2 agreements 

sst. Secretary 



T.J.K. #2 

Commissioners) which is designated in this instance is a Board of 

Public Officers created under the general laws of the State, and acting 

under the obligations of an official oath, and is, therefore, a conipe- —----i.—IJM 

i tent and impartial tribunal. 

In 121 Ind., the Court used this significant language: 

"If the property of a citizen is demanded oy a private 
corporation, the corporation cannot be invested with the authority to 
select the Commissi oners in a case where there is no right of appeal; 
but here the corporation invested with the authority to appoint is a 
governmental one, and its officers are public officers charged with 
purely public duties. They have no private interests to subserve 
and no benefit can accrue to them as individuals. Municipal corpora
tions are governmental instrumentalities, and they are invested with 
delegated governmental powers. It isheld that interest as a tax-payer 
will not disqualify & public off icejs charged with a sworn public duty, 
although chosen by the voters of a city, cannot justly be said to have 
any other private interest than that of.tax-payers". 

The Court also stated that it would be doubtful if the Act 

would be unconstitutional, therefore, even if no right of appeal had 

been given; but, as the Act in question secured the right of appeal, 

it could not be successfully attacked. 

We are sending a copy of this letter to the "Cessrs. Machen. 

Respectfully yours, 

Deputy City Solicitor. 

EAP/lML 

X 
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June 19, 1906, 

' i e s s r s . Ar thur W. Maehen and Arthur w. Mac hen, J r . , 
Cen t r a l Savinys Bank Bldg*. 

C i t y . 

Gentlemen: -

I he rewi th enc lose copy of a l e t t e r which v/e a r e sending 

to Judge Morris in connect ion with the Dyer case . 

Very t r u l y yours , 

Bll< 1 os ure • 

Deputy Ci ty S o l i c i t o r , 



June 19, 1905. 

Hon. Thorns J« Korris , 

a> dear .Judge ' fo r r i s : -

I f not too l a t e , we dosire to - a l l 

your at tent ion to the cases of 

Bass v s . 3*t. Wayne, P I Ind . , 389$ 
Buggenaaa v s . Tnse, 25 ' inn. , 124, :.nd 
State v s . Messenger, Z? Minn., 123, 

in connection wit* the object ion made to the Burnt D i s t r i c t Act in the 

Dyer case, "by reason of the fact t h a t the said Act conferred r>pon the 

Burnt D i s t r i c t Oonmif.;sion the power to purchase. 

In M in-: . , l ec t ion M of the "van Charter ni thtrff . f i the 

. n Supervisors to assess the darnagea occasioned to any land owner "by 

the laying out of opening of any public road in case tho anuunt_of such 

damage could, not "be agreed on. Another sect ion of the Charter gave the 

right of appeal from the act ion of the ft | ..yrvisors to the County 

• l ibs ioners . I t wan urged that Section 38 sea uncons t i tu t iona l , 'bo-

cause the To n Supervisors represented the Town, which waa tht party 

t r e a t i ng for the r ight of v^aj:, and tha t , ' f o r , a hearing 

secured before a properly Impartial tribunal.* The Court in disposing 

of the objection said that ! ^: fa— SUpereieOfl BJr standing public 

Offieere, a par t of ahooe regular dut ies was to act in .-t '.ors of that 

kind, and tha t , moreover, the County Co :iaia«ioners, hen right of 

•a l as iven, did not in any way represent Ihf To n, and tha t , 

therefore , the sect ion assa i l ed /as free freaj objec t ion . 

A. a in , in Vf " ' inn., the Court aaidl The t r ibunal (County 

nithtrff.fi


i. 

'tmJ »?f» ff2. 

Commiaaionera) which i s designated In th i s t ioe i s a Board 6f 

Public Of -3 created under ttai enteral loan of the s t a t e , and acting 

: obl igat ions of an o f f i e ' i .th, aanl :U t t h e r e f s M | l M f f i 

l --:-: A t r i b u n a l . 

In l ^ i I nd . t ' • v a if ic ait i tit • •: 

*If bto :t n i a d»raaad«d If p r t m t a 
ion, the corporation c l m e t fed th< r i ty to 

se lec t the Oonminr.ioners in a case .• in no r ight of ••=.- • JLj 
. • rporation lav - to point it a 

1 one and i t s officer* i bile OJ'fleers ahai . .•/ith 
:bli- i« Th prlvata in-

; o ti • i IJ8aala< niei; 1 "para* 
Mon- are jorarr. n a* .nd thay an Ian t i I *h 

•g. I t isheid tha i i n t e r e s t ia a ' . . - - -.yer 
••.'ill not 6 lifjf & public off icer d a i th a 8vara public • •. '•. , 
a l thc n by t] B voters of a c i t y , cannot j u a t l y :'- a l l to have 

., other pr lvata i n t e r e s t than that a*payara*« 
'ovrt alao • ta tad . • j . ioubtitol :! KB* Act 

avoid »natitntlaxiaX| «far*>| • no rlghi paal baa) 
bean , ftwa| but, aa • alt In Btiaal ocured t. 1, 

not 
L* ucces:3fnlly i 

>. -•-• : • : • ; -•'.:•. • •, ; ; ; ;; • . . • ' : . : L i • • ;• : • : T . •.' • • l . . 

r * 

Da] • tollel 
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in the Circuit Court of the• 
United States for the District 

of Maryland. 

' SYDNEY T. DYER AND HER 
HUSBAND. 

VS. 

THE MAYOR AND-CITY COUNCIL tig 
BALTIMORE 

OPINION OE THE COURT 



In the Circuit Court of the 

United States for the District 

of Maryland. 

In Equ i ty . 

FtolfoyT Dyer and h e r husband, 

The Mayor and City Council of 

Ba l t imore and o t h e r s . 

MORRIS, DISTRICT JUDGE. 

Mrs. Dyer i s the owner of p rope r ty w i t h i n the Burnt 

D i s t r i c t , proposed t o "be taken "by t h e Ci ty of Bal t imore 

fo r t h e a d d i t i o n s and ex tens ions t o "be made to t h e pub l i c 

wharves and docks and to the "basin and harbor of Ba l t imore , 

under and "by v i r t u e of the Act of t h e L e g i s l a t u r e of 1904, 

Chapter 87, approved March 11th 1904, known as the Burnt 

D i s t r i c t Act . . 
<o <L 

This hill of coirrolaint filed by Mrs. Dyer and her 
K 

husband who are citizens of Mew York, against the Mayor 

and City Council of Baltimore, E. Clay Timanus Mayor of the 

City, and against the members of the Burnt District Com

mission of Baltimore City, asking an injunction to restrain 

the defendants from proceeding to condemn Mrs. Dyer's property, 

and from filling up the private docks appurtenant thereto and 

from takimg possession of said property under color of any 

condemnation proceedings. 

The grounds upon which an injunction is prayed are--

lst. That the scheme of new wharves and docks pro

vided for by the City ordinance ho- 149 and the map accompanying 

it are upon its face beyond the powers of the Burnt District 

Commission granted to it ^oy the Act of 1904, Chapter 87, because 



the proposed wharves and doc:.s are not either additions 

or extensions to the old wharves and docks. 

2nd. That the City is contemplating a fraud upon the 

Burnt Bistrjt Act inasmuch as the Act authorizes additions 

and extensions to public wharves and docks while the City 

under color of the power so conferred, is really intending to 

construct wharves which will not be public wharves but will 

be leased to private individuals and corporations for their 

exclusive use, and the attempt to condemn is really for a 

private and not a public use, in violation.of the Constitution 

of the United States and of Maryland* 

3rd. That the machinery of condemnation provided 

in the Act of 1904, Chapter 87 does not afford the land owner 

due process of law, because the Burnt District Commission which 

is directed to value the -oroperty taken is an agent of the 

City and not an impartial tribunal, and further that the 

notices provided by the Act are not reasonable in that they 

do not give sufficient time to enable the land owner to avail 

of the right of apodal to a jury, and further that in case of an 

appeal and jury trial the costs are aws-to be in the discretion 

of the trial court. 

The City of Baltimore has demurred to the bill of com

plaint and it is upon the sufficiency of the bill that the Court 

has now to pass. 

The Act of 1904, Chapter 87 is entitled "An Act to 

create a commission on the Burnt District of Baltimore City, 

to define its duties and powers; to regulate its methods of 

procedure; to define the extent of said District; to provide for 

opening, extending, widening, straightening and closing streets, 

lanes and alleys; for establishing public squares and markets 



places; building liaes and the v»ridth of sidewalks in said 

District; for adding to, extending and partly filling the 

harbor and "basin of Baltimore City, and for establishing 

public wharves and docks; and to provide for appropriating 

a portion of the general sinking fund of Baltimore City 

and other money for the purposes of this Act." 

By a subsequent Act of the same Legislature (Act of 1904 

Chapter 144) it was provided that for the purpose of carrying 

into execution the planx of the improvements to be adopted under 

the foregoing act, there should be submitted to the voters of 

Baltimore, an ordinance authorizing a loan of six million dollars. 

The above mentioned Act of 1904, Chapter 87 authorized 

the Mayor of Baltimore to appoint four capable and upright 

citizens, wh.-, with the Mayor, ex officio, should Constitute "The 

Burnt District Commissiam," but that no municipal officer of the 

City whether holding a paid or unpaid place under the corporation, 

should be eligible, and chat if in any particular case any 

commissioner should be interested the Mayor should make a tem

porary appointment to act in his place. 

The Dowers and duties of the Commission are enumerated 

in Sections 2 and 3 as follows: 

"Section 2. And be it enacted That said Commission 

shall have the following powers and be charged with the following 

duties: 

1. To lay out, open, extend, -widen, straighten or close 

any street, lane or alley, or any part thereof in said Burnt 

District. 2. To establish and fix the building line and the 

width of. the sidewalks of any street, lane or alley nov/ 

existing or to be laid out, opened, extended, widened or 

straightened in said Burnt District. 8. To open public 
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squares and market spaces in said Burnt district, and to lay out 

additions and extensions to be made to the public wharves and 

docks of Baltimore City and to be made to the basin or harbor of 

the City of Baltimore, and to acquire in the name of the Mayor 

and City Council of B alt imor e the land and the property with in 

said Burnt District which may be requisite to make such additions 

and extensions and to define the extent to which said harbor or 

basin is to be filled in _in said Burnt District. And said 

Commission shal1 have a'1 powers necessary and proper to exercise 

s_aid powers. 

Section 3. And be i t enacted, That in executing the 

powers conferred on said Commission by Section 2 of th i s Act and 

in making the changes, addit ions and improvements set out in any 

report or repor ts and mar or maps approved as provided in t h i s 

Act, the&esfc said Commission snai l have such powers in addition to 

those herein granted as may be conferred upon i t by any lawful 

ordinance or ordinances of the Mayor and City Council of Baltimore 

which ordinance or ordinances the Mayor and City Council i s hereby 
such 

fu l ly authorized to adopt; provided no,ordinance or ordinances 

sha l l deprive said Commission of any powers conferred on i t 

by t h i s Act." 

By Section 30 the boundaries of the Burnt District 

are defined including within its limits all of the wharves, 

docks, harbor and basin west of the east side of Jones -"alls, 

and. comprising within its area the property of the complai-

nent • 

The Act by other sections provides how the Commission-

shall proceed. For the purposes of the present case and now 

reciting only the proceedings which have reference to the wharves 
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and docks and harbor, it is sufficient to state that the Act 

directs that the Commission shall prepare maps oCthe Burnt 

District and lay down thereon "(4) The additions and extensions 

which it proposes to make to the public wharves and docks and 

to the basin or harbor of the City of Baltimore within the ter

ritory covered by said map or maps, or any one or more of said 

changes, additions w"> improvements." 

The Commission is directed to make a detailed report 

accompanied by said map or maps to the Board of Estimates 

and Board of Public Improvements, which as a joint body may 

approve or disapprove and suggest changes and modifications 

thereof; and the plans and reports and maps vaien approved 

are to be submitted to the City Council, and when aporoved by an 

ordinance or resolution of the Mayor and City Council, the 

Commission shall immediately proceed (4) " to provide for 

such additions <yf extensions to the basin or harbor of the 

City of Baltimore and to the public wharves and docks as all 

of said changes, additions and improvements are shown on or by 

said report or reports or said map or maps which have been so 

approved by ordinance or resolution of the Mayor and City 

Council of Baltimore, andfor which appropriations have been 

made as aforesaid, end said Commission siiall promptly lay down or 

locate all such changes, additions <Shf improvements. And 

the said Commission, in order to accomplish the work, shall 

promptly proceed to acquire in the name of the Mayor and City 

Council of Baltimore and by the methods in this Act provided., 

such lands, interests, rights, franchises, privileges &f easements 

as may be requisite # # fr to make such additions: : and 

extensions to the public wharves and docks and to the harbor 

5 
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of Baltimore. 

"Section 5. And he it enacted that the Mayor and City 

Council of Baltimore, acting by and through the agency of said 

Burnt District Commission, may acquire by gift, purchase, lease, 

whatever the duration of the lease, or by other methods of acqui. 

sition, or by condemnation, any private property, rights :r 

interests, franchises, privileges or easements that may be re

quired # # # to make any additions to the basin or harbor 

or to the public wharves or docks, as shown by said report or 

additional or amended report add map or maps accompany-ng or 

which may be required in the execution of the powers and the 

performance of the duties vested or imposed on said Commission 

"by this Act." 

By Section 7 it is enacted that when resort is had 

to condemnation "in making any additions or extensions to the 

"basin or harbor or public wharves and docks" the proceedings may "he 

such as may be provided for the very purpose by lawful ordi

nance or ordinances of said Mayor and City Council which it 

is hereby authorized to adopt, provided that provision is made 

therein for reasonable notice to the person or persons in. 

whose favor such damages are to be assessed or against whom such 

"benefits are to.be assessed, and provided that provision be 

made for appeals to the Baltimore City Court, including the 

right to appeal to the Court of Appeals "by any person or persons 

interested, including the Mayor and City Council of Baltimore, , 

from the decision of saî Commis.-- ion in valuing or finding 

said damages; or such proceedings or course of procedure may at 

the option of the Commission be that hereinafter by this Act 

provided. 

to.be


By Section 8 i t i s provided that when the plans 

# # # for any addit ions to the basin or harbor or extension 

to any public wharves or docks in said Burnt D i s t r i c t shal l have 

been a:proved by the Mayor and City Council of Baltimore and 

appropriat ions made, the Commission having given a t l e a s t two 

weeks not ice of the meeting of the Commission by advertisement in 

two da i ly newspapers published in Baltimore, of the time and place 

of meeting, and of any addit ions or extensions i t proposes? to 

make to the harbor or basin or to the public wharves and docks 

of Baltimore, and: of the dimensions or extent of the addit ions or 

extensions i t proposes to make, the Commission shall meet at 

the time and place mentioned, and from time to time the rea f te r , 

and shal l ascer ta in the damage in value which will be caused to 

the owner of any ground for which the owner ought to be compen

sated but no Apportionment of benef i t s shal l be made in the 

case of addition to the basin or harbor or to the public wnarves 

or docks, but the City shall pay a l l damages, purchase pr ice 

and expenses assessed for , or agreed upon or a r i s ing from such 

addi t ions or extensions-

By Section 10 i t i s enacted tha t as soon as the Com

mission has completed the valuat ion of the damages i t shal l make 

a statement thereof for the inspection of a l l p a r t i e s des i r ing 

information with a map containing a descr ip t ion of each l o t and the 

name of the person supposed to have an es ta te or in t e res t therein 

and the amount of damage as valued by the Commission and shal l 

publ ish a not ice for four successive days in two dai ly news

papers of the City, giving not ice of the extent of the ground 

covered by the assessments, and that such statements and maps 

are read}/- for inspect ion, and that the Commission wi l l meet on 

a day to be named in said notice for the purpose of reviewing 



any matters to which persons claiming to he in te res ted shal l 

make objection, and sha l l hear and considera l l representa t ions 

e i the r verbal or in wr i t ing , offered to i t on behalf of any 

person claiming to be in te res t ed , and shall make such cor

rec t ions a rid a l t e r a t i o n s in the va lua t ion , assessments and 

est imates as to a majority of the members shal l appear jus t and 

proper . They are d i rec ted , upon closing such review and having 

made such correct ions as they sha l l deem proper, to deposit the 

books and proceedings, statements and maps, as f i n a l l y corrected, 

in the office of the City Register , who i s d i rec ted to give 

no t ice to a l l persons in te res t ed , that said assessments and maps 

have been placed in h i s of f ice , by a notice published in two 

da i ly newspapers in the City twice a week for two successive 

weeks, and not ifying the p a r t i e s Effected thereby tha t they are 

e n t i t l e d to appeal therefrom by p e t i t i o n in wri t ing to the 

Baltimore City Court. 

By sect ion 11 i t i s made the duty of the Commission 

to serve wri t ten or pr in ted not ices upon every one to whom 

bene f i t s are assessed or damages are awarded, but the service 

of said not ices i s not to be construed as a pre-requis i te« 

By Section 12 i t i s enacted that every one who i s 

thus affected may within f i f teen days af ter the corrected 

proceedings are placed in the City Reg i s t e r ' s office and- within 

f i f t e en days of the f i r s t publ icat ion- thereof , appeal to the 

Baltimore City Court with the r igh t to a jury t r i a l , with r ight 

also of appeal to the Court of Appeals, and the Judge of the 

Baltimore City Court i s empowered to require the costs or any 

pa r t thereof to be paid, a.s 4. par t of the damages, to be paid 

to the City, or to be paid by the appe l lan ts , as the circum

stances of the appeal may in h i s opinion j u s t i f y . 

( 1.) The f i r s t contention of the complainants i s tha t 



the power given by the foregoing act is not a sufficient 

authority to enable the City to change the old private wharves 

and docks and to condemn the property appertaining thereto 

which is required to make the new wharves and docks contem

plated by the plains and maps adopted by the City. 

It is contended that the words "to lay out additions and 

alterations to the public wharves and docks of Baltimore City," 

mean that there must be in existence a public wharf or dock and 

that all that the Commission is given power to do is to make an 

addition or extension to the physical structure of that 

existing public wharf or dock. 

Looking to the actual situation to which it was 

obviously the intention of the Legislature that the Burnt 

District Act should be applied, this seems too limited, a meaning 

to give to the words. To add to or extend the public wharves and 

docks of a port d.oes not necessarily import a dealing with 

existing structures. Power is very frequently given to a 

municipality b;y the legislature to enable it to fulfill 

the public duty of providing sufficient docks and wharves for 

its commerce. To add to its wharves and docks may well mean 

in a comprehensive act such as the one in question, to make 

new ones; to extend its wharves and docks may well mean to carry 

the system into new areas, and to make additions and extensions 

or 

to the harbor and, basin may well mean in such an act the widening 

of the docks appurtenant to the basin in order to give more room 

to enable vessels of the size which use the port to more safely 

navigate. 

When it has the legislative grant of the power a pub

lic duxy devolves upon the municipality to develop the utility 

of its harbor. To provide docks and. wharves is a purpose for 
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which private property may "be tkken as for a public use. 

It is a well known fact that for years "before the great 

fire of February 7th and i?th, 1904, the old docks and wharves 

which in former generations had "been extended South from Pratt 

Street "between Light Street and Jones Falls had in a great 

measure ceased to "be useful. The warehouses "built on the wharves 

were not in demand and had generally declined in value; numbers 

of them were at tim4s vacant or coulC-'obtain tenants only at 

greatly reduced rents. The docks were so shallow and so narrow 

that vessels of modern construction could not enter them. It 

was a problem often discussed as to what use the property 

could "be put to rescue it fromfe dilapidation, and how the docks 

could "be improved and the harbor enlarged so as to furnish 

facilities to the vessels coming to the inner basin of the port. 

With the great fire which swept over the whole 

area, containing some fifty acres, leaving no warehouses 

standing, the great opportunity to solve the situation was offer

ed, and it was to avail of this opportunity that the Burnt 

District Act, so far as it relates to the harbor, docks and 

wharves, was enacted,, and that the carefully worked out plans 

of the Commission were approved by Ordinance 149 of the Mayor 

and City Council. These matters were of such general notoriety 

and public discussion that it is fair to say that every one 

had knowledge of them, and no court interpreting the Burnt 

District Act should shut its eyes to them. The time and the 

opportunity had come when the City could, without too great a 

cost, assume the duty of furnishing reasonable and modern 

whar^^and harbor facilities for the commerce of the port, and 

it was in the face of this opportunity that the Legislature 

enacted the Burnt District Act, which by its title recites 



that it is intended to provide"!"or adding to, extending 

and partly filling the harbors or basins of Baltimore City 

and for establishing public wharves and docks." 

So careful was the Legislature that any plan which might be 

matured by the Burnt District Commission and approved by the 

Board of Estimates and the Board of Public Improvements and 

sanctioned by an ordinance or the Mayor and City Council, 

should not be defeated by any supposed defect in the authority 

conferred on the Burnt District Commission, that as herein

before recited, it provided by Section 3 that in addition to 

the powers conferred: by Section 2 the Commission should have 

such powers as might be granted to it by any ordinance of the 

City and gave to the City the authority to pass such an ordi

nance. 

The Burnt District was special legislation enacted 

at a crisis in the history of the City; and looking to the whole 

situation and to the purposes which the Act outlines, it seems to 

me that the power to lay out additions and extensions to be 

made to the public wharves and docks and to the basin and 

harbor wras not restricted to merely adding to some public 

wharf already existing but covered the adding to and extending 

the public wharf facilities by such a plan as would make the 

public wharves .and docks more suitable to the City's require

ments. 

far as concerns making additions and extensions 

to the basin or harbor all the increased area of water not cover

ed, by the proposed new piers will be open navigable water 

enlarging the basin or harbor. 

I cannot consider the first ground, of objection to 

the pov.;er of the Commission well taken. 

A£) 



2. The complainant 's second contention i s tha t the City 

i s about t o proceed to condemn the complainant's property not 

r e a l l y for the purpose of es tabl i sh ing public; wharves and docks 

hut i s intending to construct p ie r s which i t proposes t o lease 

to p r iva te individuals and corporations for t h e i r exclusive use 

so tha t the condemnation wi l l not r ea l ly he for a public use-

The City can only act through ordinances passed by the 

Mayor and City Council and no ordinance giving authori ty 

to make such a l ease has been passed. The complainant r e l i e s 

upon an advertisement signed by the City Comptroller inv i t ing 

appl ica t ions from persons, firms or corporations des i r ing 

exclusive r igh t s in the proposed new c i ty docks and p i e r s . 

So far as appears t h i s inv i ta t ion i s without lawful authori ty 

and commits the City to nothing. By section 8 of the City 

Charter i t i s provided t h a t special r i g h t s in any public pro

per ty can only be granted for a l imi ted oime, by an ordinance 

duly passed, and with safeguards r e t a in ing the power of the 

City to regulate such r ight or f ranchise . 

I t would be strange if the Court could declare the 

Act of the Legis la ture unconst i tu t ional and the proceedings of 

the Burnt D i s t r i c t Commission void because of t h i s advertisement. 

I t i s no doube probable tha t the requirements for 

s t r i c t l y public wharves may not exhaust a l l the p i e r s and docks 

which i t w i l l be necessary to construct in carrying out 

the benef ic ia l changes contemplated by the plan of the Burnt 

D i s t r i c t Commission, and tha t there may be space which the City 

can only \ i t i l i ze by l eas ing i t , but i t would not follow that 

the improvernentxx as a whole was not for a public use which i t 

was the duty of the City as a municipali ty to see car r ied out. 

Regard must be had to the methods by which the public wharves 
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of a c i ty are availed of in modern commerce. Public landings 

on a r iver "ban^open to every vessel tha t chooses to make 

f a s t to i t are not su i t ab le to every kind of modern t r a n s 

por t a t ion by water. In a case in which the Act of the Legis

l a t u r e of Hew York granted to the City of New "York the power to 

condemn property in order to erect a great number of p i e r s 

according to a general plan for improving i t s water f ron t , 

and by the act gave power to the City to lease ce r t a in of the 

p i e r s for special uses , i t was held tha t the act was a va l id 

exercise of the r igh t of eminent domain. In the City of New 

York vs . l t o Y « ? t Central &. Hudson River R. R. , 135 N. Y. 253, 

Mr. Ju s t i c e Peckam speaking for the Court of Appeals of New 

York holds that "Land which is thus taken i s taken for a pub

l i c use although some port ion of a l l the land ac tua l ly used 

may the rea f t e r , in the d iscre t ion of the City be divided off and 

placed in the exclusive possession of a l essee for the sole 

purpose of using i t in the t ransac t ion of the necessary business 

connected with the loading and unloading of passengers and 

cargoes of ships and steamers." 

I t i s alleged in the b i l l of complaint that i t i s the 

purpose of the defendants In t h e i r plan or scheme tha t the 

Mayor and City Council sha l l farm out much the l a rge r portion 

of the lands to be acquired, including the complainant's 

land, and take to i t s e l f the ren ta l s to be secured. But the 

only fact to sup rort t h i s a l legat ion which i s mentioned i a the 

advertisement above referred to. I t does not seem1 to me 

tha t the apprehension by the complainant t ha t the City might 

d ive r t the property when acquired from a s t r i c t l y public use, i s 
That 

suf f ic ien t ground to declare the proceeding void, ^there can be 

no permanent d iver t ion i s se t t l ed by the City Charter which pro-
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vides that the title of the City to its water front, wharf 

property, docks # # # shall "be inalienable* 

3. It is claimed that the procedure for assessment of 

damages is not valid because the assessment is not made by an 

impartial commission- I fail to see how the Burnt District 

Commission differs from any board of public officers charged 

with the duty of ascertaining the value of property required 

for a public use. They are public officers charged with, public 

duties, and a special provision is made for a temporary appoint

ment .in case any of them in respet to any particular parcel 

of land shall not be free from interest. 

The same question was raised in Bass Vs. Fort Wagner 

121 Indiana 389, and it was held by the Supreme Court of Indiana 

to be a. valid exercise of the right of Eminent Domain. 

It is further contended that the notices of the 

several steps of the proceeding are insufficient to afford 

due process of law. The notices and proceedings of condemn

ation arc substantially the same as have in the case 

of the Commissioners for opening streets in Baltimore City 

stodd the test of half a century of litigation, and the 

authority given to the judge with regard to the costs in the case 

of appeal is the same. 

It is provided that after the plans have been approved 

by an ordinance H ± two weeks notice in two daily papers shall be 

given of the meeting of the Commission to ascertain the damages. 

When the assessment of damages is made four days notice 

in two daily papers is to be given of the time when the commission 

will sit to hear parties making objections. Upon closing this 

review the report and plats are deposited in the Registerfs 
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Office and a not ice published in two dai ly newspapers 

tha t the p a r t i e s d i s s a t i s f i e d are en t i t l ed within f i f teen 

days to an appeal with r ight to a jury t r i a l . 

In the case of an ordinary s t r ee t opening no not ice 

i s given of the meeting to ascer ta in and assess the damages, 

"but af ter the damages have been assessed the same period of 

four days not ice i s given of the s i t t i n g to review; the 

no t ice from the City Register i s four weeks instead of two 

weeks for the r i g h t to appeal. 

I t seems to me that i t cannot he successfully 

maintained tha t the notices do not offer suf f ic ient time 

for a party in te res ted to ava i l of the opportuni t ies given 

for review and for appeal . . 

I t i s to he considered that these not ices do not have 

reference to an i so la ted and unexpected condemnation. Every 

owner of property in the 3&mofc D i s t r i c t must have "been aware 

tha t the whole area was l a i d waste by the f i r e , ivery owner 

or agent competent a t a l l to look af ter the i n t e r e s t of a prop

e r ty owner in the Li s t r i c t must have had knowledge that the 

p lans for acquiring the property for harbor and dock purposes 

were being proceeded with. The most care less owner could not 

remain without knowledge that i t was necessary to be observant 

of the published not ices and proceedings of the commission, 

and I f a i l to see how under the circumstances i t can be success

fu l ly contended tha t the not ices were so ineffectual as to 

inva l ida te the proceedings. 

In considering condemnation proceedings i t was well 

said by Mr. Jus t i ce Bradley in Boyd Vs. The United States 116 

U. S. 616-635 " I t i s the duty •of courts to be watchful for the 

cons t i t u t i ona l r igh t s of the c i t i zen and against any 

s t ea l t hy encroachments thereon." But notwithstanding the able 



presenta t ion of the case of the complainant by her learned 

counsel, I have found nothing that c a l l s for interference 

by injunct ion. I t seems to me that the use for which com

p l a i n a n t ' s property i s to be taken is a public use, tha t the 

no t i ces , the method of assessment, and of t r i a l by jury on 

appeal, are such as to insure to her j u s t compensation, and 

that no cons t i tu t iona l r igh t vaiicn she i s en t i t l ed to the 

pro tec t ion of the court has been v io la ted . 

The demurrer i s sustained. 

TRUE COPY. 
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^ Clerk 
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June- »7, 1 9 0 5 . 

S h e r l o c k Sv/ann, 1 » < | » J 

Chairman of the Burn t D i s t r i c t Cornmission. 

Bea r B i n * 

I beg l e a v e t o i n f o r m .you t h a t Judge ThoriaB J « Mor r i s r e n 
ds rod an o p i n i o n on y e s t e r d a y s u s t a i n i n g the d e m u r r e r of the C i t y t o 
.Bi l l of Compla in t i n t he case of Dyer v s . the Mayor and C i t y C o u n c i l 
of J ,1 ' i -nore , i n t h i C i r c u i t Cour t of the U n i t e d S t a t e s , 

The d e c i s i o n of bhfl Cour t i t f a v o r a b l e to the C i t y on .11 
the p o i n t s i nTOlve d . 

T r u l y y o u r s , 

W. CV̂ TCLL BRUCE, 

W C B / I " L C i t y S o l i c i t o r 



A R T H U R W. M A C H E N , 

A R T H U R W . M A C H E N , J ? 
A T T O R N E Y S X C O U N S E L L O R S AT L A W , 

C E N T R A L S A V I N G S B A N K B U I L D I N G , 

BALTIMORE, MD. 

¥ 
r >" 

Baltimore, July 7, 1905. 

W. Cabell Bruce, Esq., 

City Solicitor, 

217 Court House. 

Dear Sir:-

I find that no Decree has yet been signed in the 

case of Dyer vs. The Mayor and City Council of Baltimore 

et al., in the United States Circuit Court. We should be 

much obliged if you would have a decree prepared in time to 

be signed Monday morning. Judge Morris is to be here on 

Monday but that will be the last day he will be in town. 

Accordingly, we want to get the decree signed, the appeal 

entered and allowed, and the penalty of the bond fixed by 

the Court on Monday. 

Very truly yours, 

1LJL 4 
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.1. S O H T H G A T E L E M M O N 

C. B A K E R C L O T W O R T H Y 

W . K. S H E H W O O D 
LEMMON & CLOTWORTHY, 

A T T O R N E Y S A N D C O U N S E L L O R S A T L A W , 

S U I T E 1400, C O N T I N E N T A L B U I L D I N G , 

B A L T I M O R E , MT>. 

O. & P . P H O N E . 

M T . V E R N O N 4 0 5 7 

July 11,1905: 
*i4~ v 

, 

^ 

Mr. W . Cabell Bruce , City Solicitor, 

Court House,City: 

Dear Sir;-

W e beg to thank you for the copy of the brief in behalf 

of the City in the matter of Dyer vs. the Mayor and City Council of 

Baltimore in the United States Superior Court and also Judge Morris* 

opinion in same. 

Your a very truly, 

xẐ 2̂ 2*î *- ^£^ 



Sidne:r Turner Dyer( et al, 

VB. 

Mayor and City Council of 

Baltimore. . 

Mr. Clerk; 

Please 

"dismissed", the Mayer and 

the costs. 

In the Circuit Court of 

the United States for the 

District of Maryland. 

Civil Docket C Fol'o 190. 

enter the above entitled case 

City Council of Baltimore to pay 

Attorney for plaintiff. 



) 
Sidney Turnef Dyor, et. ax ) 

V B . ) 

Mayor and City Council of Baltimore) 
J 
) 

Jr.. the C i r c u i t Court of the 

0 i t e d S t a t e s , 

in and fo r the D i s t r i c t of 

Wary Ian d • 

Th.ip. case coming on to be hea rd upon B i l l and Demurrer t h e r e t o , 

the argumente of the r e s p e c t i v e counsel were heard and cons ide red , and 

i t ie hereby JUWOOSD, QRCRTOW AKD DRCRT3ED by the C i r o u i t Court of the 

United S t a t e s in and foi the DiBt r i c t of Maryland, t h i s 

day of J u l y 1905, t h a t the demurrer be and i t ie hereby s u s t a i n e d , and 

the R i l l ia a.", rjordingly dismissed v-ith c o s t s to the Defendants . 



January 26th, 1906. 

T ichael Jenki-ia, Be%»| 

e/c tha Safe Bepeeit Is f iua t Company, 

Baltimore, "d . , 

"Hear Pirj 

1 t>end you heiewtth tha agreements for sale to you of the 

property within tha area recent ly condemned "by the City for public 

wharves and lockftf Vhioh la owned by c l i a n t s of i-essrs, ;'achen and 

HMhfl, You wi l l find tha agreementa executed 'by the owners who are 

in exis tence . Kindly axeouta the sa id agreements and return them »o 

me, 

X have agreed with ' eus rs . "achen and Aachen upon the form of 

ao.uj.ty "bill to he f i l ad Tor con ve;-e.no e to yen of the t i t l e to the 

property desoribed in these agreements. I understand a draf t of the 

h i l l agreed upon hoc bean forwarded to the persons who executed the 

within cont rac ts for Signature 'by them. 

When you have secured t i t l e under the proceeding to be con

ducted in accordance With the agreement reacaed with I'aBsrs, 1'achen 

and tachen, the City w i l l be prepared to take t i t l e from you. 

Yours very t ru ly , 

Assistant City S o l i c i t o r . 

ao.uj.ty
-e.no




l i ne of said lot. f i f ty - four feet nine inches (54' SH) +,o McClure's 

Dock; thence nor ther ly on the west side of McClure's Dock t h i r t y 

feet seven and th ree -e igh t s inches (30' 7-3/8") to the lo t of ground 

in t h i s descr ip t ion f i r s t mentioned, and thence westerly on the 

south l ine of said lo t f i f ty - four feet eight and th ree -quar te r s in

ches (54' 8^3/4") to the place of beginning 
•(•••'• 1/ 

SI 
ALSO an undivided moiety or half par t in a l l tha t piece 

or parcel of ground described as follows^ tha t i s to say; 

3EGIJOING for the fourth on the west side of Commerce 

s t r ee t at the distance of five hundred and eleven feet s ix and one-

quarter inches ( o i l ' 6-1/4") south from the south-west corner of 

Pra t t s t r ee t as now in process of widening and Commerce s t r e e t as 

now ex i s t ing and shown by map No.27-A; which place of beginning i s 

at the in t e r sec t ion of the west l ine of Commerce s t r ee t with the 

south l ine of lo t 209 and running thence westerly binding on said 

south l ine for ty-e ight feet two and one-half inches to the east side 

of McClure's Dock; thence southerly binding on said east l ine 

th i r ty - four feet nine inches to the north l ine of lot 211; thence 

eas te r ly binding on said north l ine forty-nine feet to the west side 

of Commerce s t r e e t ; thence nor ther ly binding on said west l ine t h i r -

ty four feet three inches to the place of beginning. ~~\fi4A ^CAJ 

T , . . . . . • / • ^ . . . • . • • • ^ • • • • • y — ••<•• 
MflWDWK" 

. 

"^>^^v IT BEING intended/ to jLpelude in the foregoing descrigtj*oftfST 

and to cdnvsy"*"-,<*ereby a l l those tLots of around with irffpToveinents r*-

sp-etrtive-iy known as 40l»5«^-7- te*T S t r ee t , ;;221 Smith' 

S»»*£fc-siĵ e5Kt, and an...undivided ikoiety***iw|88shalf part « t 234 Commerce 

s t r e e t , ' ^ ' j p ^ ^ W sanli l o t s Mentioned in the schedule-cant'ained,s 

\ io^KTe aforesaid Agreement}. < ^ < W > ^ &• *&, t.tt/U^^ ^J 
* * * ^ ";X. J$'"s •><* mmiwr.mimmui»iimmmr"lM " '''''"''*'*'M'M'''M*'1'Tn*""Pi(iilill«ll'iwnnii|ii»ill»d»iwiiwi .m.j , ~~*' 

Ml 
TOGETHER with the improvements thereupon, and all theT^; 

rights, ways, waters, easements, privileges, advantages and appui 
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tenances thereto "belonging or in anywise appertaining; and also all 

the right, title and interest of said parties to said cause in 

and to the bed of every street, lane and alley hounding on, adjoin

ing or running through the said property and all riparian and aquatic 

rights of the parties to said cause, as owners of said property and 

all right, title and interest of said parties to said cause in and to 

the land adjacent to the said lots of ground which is covered by the 

water. 

TO HAVE AND TO HOLD the said grounds and premises above de

scribed and hereby granted and conveyed, to and unto the use of the 

said Mayor and City Council of Baltimore, its successors and assigns, 

in fee-simple forever. 

Ml) the said parties of the first part do hereby jointly 

and severally covenant that they will warrant specially the property 

hereby conveyed, ljj#lin liikt^^WMwy'lTillil yiij arrti t n ir niiilior nnlil prTrp-frr , 

$4fe", and that they will execute such further assurances thereof as 

may be requisite, 

WITNESS the hands and seals of said grantors. 

TEST: 

mmJL SEAL) 

^ ^__ JL SEAL) 
Surviving trustee under Will of 
Margaret Turner. 

^ (SEAL) 
Surviving trustee under Will of 
Edward Patterson. 

(SEAL) 
T rus t ee under Wil l of Sidney P a t t e r s o n . 

(SEAL) 

(SEAL) 



STATE OF MARYLAND, ) 
) SGT: 

CITY OF BALTIMORE, ) 

I hereby certify that on this day 

of , in the year nineteen hundred and six, before the 

subscriber, a Notary Public of the State of Maryland, in and for the 

City of Baltimore aforesaid, personally appeared the within named 

Laura Patterson, one of the grantors in the foregoing deed, and 

acknowledged the saii;e to be her act in her own right and as trustee 

under the Wills of Margaret Turner, Bdward Patterson and Sidney Pat

terson, respectively as therein named* 

WITNESS my hand and Notarial Seal on the da;/ and year 

aforesaid. 

STATE OF NEW YORK, ) 
) TO WIT: 

CITY AND COUNTY OF NEW YORK, ) 

) 

I hereby certify that on this day 
of , in the year nineteen hundred and six, before the 

subscriber, a Hotary Public of the State of Hew York, in and for the 

City and County of Hew York aforesaid, personally appeared the within 

named Sidney Turner Dyer, and Ilisha Dyer, Jr., her husband, two of 

the grantors in the foregoing deed, and each acknowledged the same 

to be their respective act* 

WITNESS my hand and Notarial Seal on the day and year 

aforesaid. 
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THIS DSSD, Made this day of February 

in tae year nineteen hundred and six by Michael Jenkins and Mary 

Isabel J«okiflS | his wife, pur ties of the first part, unto the Kay or 

and City Council of Baltimore, a municipal corporation of the State-

of Maryland, duly incorporated, party of the second part* 

WHEREAS, By chapter 87 of the Acts of 1904 of the General 

Assembly of Maryland, it was provided that a Commission, to be known 

as the "Burnt district Commission," should be created aS therein sot 

forth, with power to acquire by gI f t, purchase , lease, condemnation 

or hy any other method for and in the name of t-ie Mayor and City 

Council of Baltimore, the lands, private property, interests, rights, 

franchises, privileges or easements fhleh mig -t be requisite for the 

purposes therein specified; and 

WHEREAS, By proper proceedings in accordance with the re

quirements of the aid Act, it has been determined that the acquisi-

tion of the property hereinafter described is requisite for the pur

poses afore aaldg and 

WHKBA3, The aforesaid "Burnt district Commission" by vir- j. 

tue and in pursuanoe of thf. powers vested in it by la* condemned on 

behalf of the Mayor and City Council of Baltimore, the lots herein

after described, and there was awarded therefor the sums of twenty* 

seven thousand four hundred and thirty-one dollars and twenty-five 
• 

cents , three thousand eight hundred >xr\d th i r ty-aev;m do l l a r s and fif

ty cen t s , ten thousand five hundred d o l l a r s and three hundred and six

ty three dol l *rs and four thousand four hundred and sixty-two do l l a r s 

and f i f t y cents r e spec t ive ly , of *hich l a s t amount one-half thereof 

or two thousand two hundred «nd th i r ty -one d o l l a r s and twenty-five 

cents,and a l l the other sums (the '/hole aggregating forty-four thou

sand three hundred and s ix ty- th ree do l l a r s (#44,363.)) have been ful 

ly paid to said p a r t i e s of the f i r s t par t by the said Mayor and City 

Council of lealtimore as i s hereby acknowledged. 



NOW, TH1RKFORB, THI8 DSKD WI7NS88KTH, That in 00 rtB id • r a 

t i o n of the premisea and of the nnra of one d o l l a r ( $ 1 . 0 0 ) , tha sa id 

Miehael Jenkins and Ltury I s a b e l J e n k i n s , t i l l e i f e , do g ran t and con

vey unto the said layer and C i ty Counci l of Ba l t imore , i t s ^ucces-

sore and aee lgna a l l thoM pi -COR or p a r c e l s of land s i t u a t e , l y ing 

and being in the City of Ba l t imore , in the Btata of Maryland, and 

desc r ibed aa fo l lows , t h a t i s to say: 

B10IMNIN0 for f.he f i r s t t h e r e o f a t the corner formed by 

the i n t e r s e c t i o n of the south l i n e of Cabl« s t r e e t ,/ith the ea s t 

l i n « of Comae roe a t r • t a no i a x i a t i n g .and shown by map Mo. 2*7-A, 

and running thence s o u t h e r l y hounding on tha oas t l i n e of Corataeroe 

:.vtr ; :t •'.'.-• ity f ea t t h r e e inches to tha n o r t h l i n e of l o t £22; thence 

e&ater ly b ind ing on aaid nor th l i n e t h i r t y - f h r S e f e e t e i g h t Inehea 

to tha vest l i n o of "Pit tornon' r. Hook; the nee n o r t h r l y b ind ing on 

s^ic -vest l i n e fou r t een fea t t h ree Inches to tha n o r t h l i n e of Pa t -

t a r son* a Dook; thence e a s t e r l y b ind ing on sa id n o r t h l i n e and s t i l l 

• a a t e r l y b inding on tha nor th l i n e of l o t s Hos. 226 &n<\ 227, in ; . l l 

e ighty-one feet three inches to the vest l i n B of P a t t e r s o n s t r e e t j 

thence n^ri'-ierly b ind ing on said west l i n o s i x t y - f i v e foot t h r e e nd 

one-ha l f inches to the aeuth l i n e of Cable s t r e e t ] thence . r l y 

b ind ing on said south l i n e one •,nnctrz& and fou r t een f ee t sevon in 

ches to tne p lace o beginning. 

3INNING for the second the reo f on tha e a s t l i n e of 

otolith's ffharf a t the d i e t anoe of one hundred and s i x t y f e e t and one 

and t h r e e - q u a r t e r a inehea south from tha s o u t h - e a s t corner of prc*tt 

s t re - . t as now in p rocess of wi.d n i n g , an?1 Smith*s Wharf as no v exist-i 

i n g , and ahown on map JIo.27-B, which p l . e e o4' beginning l a a t the 

i n t e r s e c t i o n of the eas t l i n e of Smi th ' s Wharf a i th the south l i n e 

— 2— 

pl.ee


of lot 30o, and running thence s a s t s r l y binding on said south l ino 

s ix ty-nix feut to the "?«st side of Allison a l l ey ; fiance southerly 

"binding on said vires t l ino twenty-five feat one inch to the north 

l ine of lo t 307; thence roster ly binding on said north l ine sixty-

five feet ten inches to the east l ino of F i l t h ' s Wharf) thence 

northerly binding one Aid east l ine twenty-fire feet to the p". .oe 

of hep-inning. 

] SING for the th i rd thereof on the east side of South 

s t r ee t c*t the dis tance of s ix ty feet (rtO*) south from the corner 

formed by the in t e r sec t ion oi the south side of P ra t t s t r e e t as ex

i s t i ng on the ?th day of February, 1904, and the east Bids of South 

s t r e e t , which place of b^-inning in at the south-west corner of a 

lot of ground tnere s i t u a t e , the leasehold i n t e r e s t shore in raa 

forr©3rly owned by William Key so r but i s now o-vned by ; IO . iyor and 

City Counoil of Baltimore; running thence southerly on the east 

side of South s t ree t t h i r t y feet seven «nd three-e ighths inches 

(30* T-o/e") to a lo t of ground there s i t u a t e , no i owed by the* 

Mayor and City Council of Baltimore; thence ea s t e r l y on the n 

l ine of su id ' lwt f i f ty-four feet nine inches (54* .*") to MoClure*S 

Doric! thence norther ly on the seat side of MoClure's T*>uck t h i r t y 

feet sevun and three-e ighths inches (30' ' - 3 / 8 " ) to the lo t of ground 

in th is descr ip t ion f i r s t mentioned, and thence westerly on the 

south l ine of said lo t f i f ty - four feet eight and th ree-quar te r s in

ches (o i ' 8-3/4") to the place of beginning. Being the SAM 

piec'; or parcel of ground described and mentioned to be demised in 

and by a oer ta ln indenture dated the 26th nay of June in the year 

eighteen hundred and f i f t y - s i x , made between Bdward Pat terson of 

the f i r s t p<*rt, Bdward Pa t te rson , J r . , Samuel Smith Pat te rson, Rob-



« 
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ert Pat.'.arson, Laura Pa'.'erson, Sidney Patterson, Junior, Charles 

C. Turner and Kargeret Turner (formerly Margaret Patterson) his 

</ife of the second part, and Samuel r . Reyser of the third part, re

corded among the Land Records of Baltimore City in Liber I.B. Ho.107 

folio 107 £ c ; #hich said parcel of ground comprehends the piece 

of ground lying in tha hod of Pratt street ;*s no» intended to be 

eidened designated by tha letter p on ( he Damage Plat in the pond

ing prooaadinga for tha.said aidening of "Pratt atraat, and also the 

pare a 1 of ^xc^n^ doc!;--.a.; ted by the number 113 on the Map marked No. 

27 accompanying the return of the Burnt Pi str ict Commlaaion in the 

prooaadinga for making additions and extension! to public aharvee 

and dooka aforesaid* 

It being intended to inelud i in the foregoing description 

al l that lot of ground sita improvements heretofora kaeen as Ho.207 

South street; and the t i t l e intended to be conveyed being the same 

derived by the parties of tha f i rs t part fron or through an inden-

ture beteeen Daniel Bowly of the first part and lenry ;.essonier of 

tha other part, recorded among the Land Records of Baltimore County 

in Liber e".Q. Ho. L. ... folio 16 frc«; an indenture beteeen .Tom 

Strieker and '-Villi are Patterson dated tha fifth day of august A. P. 

]£l9j a cudicil to the last f i l l and testament of William Pa* *.ar

son recorded in Liber P.M.P. No. 15 folio 8t>4 f.e., and tha said in

denture between Bdward Patterson of the f i rs t part, Sdward Patter

son, Junior, Samuel Smith Pattereon, Robert Patterson, Laura Patter

son, Bidnej Patterson, Junior, Charles 3. T-^rnQr and Kargaret Turner 

his *ife (formerly Margaret Patterson) of the second part Mid Samuel 

S. Keyser of tha third part dated tha twenty-eighth 6.,^ of June in 

the year one thousand eight hundred and fifty-six. 
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Alao an undivided aoiety or half par t in a l l that piece or 

parcel of ground, deeorlbed as*follows, that i s to aay: 

" " r r n for the fourth on the west side of Coarjaroe 

s t r ee t at 'ho dis tance ol five hundred and eleven foot olJC and one-

quarter lnohoo (5X1* 6-1/4*) south from tho south-west oorner of 

Pra.Lt s t ree t as now in proooao of ridenlng and Goraaeree s t r e e t as 

now exis t ing and shown by map Ho. 2">-A; rhloh place of beginning i s 

a t the in te r sec t ion of the wsst l i r e of Coamaroe s t r e e t with the south 

l ine of lot 209 and running thence wester ly , binding on said south 

l ine for ty-eight feet two *nd one-hall Inches to the east side of :1c-

Clure f s flock; thence BOU1 isrly binding on oaid east l ine th i r ty- four 

feet nine inches to the north l ine of lo t 211; thanes eas te r ly bind

ing on said north l ine forty-nine feet to the vast side of Coomeroe 

s t r e e t ; thence nor ther ly binding on said west l ine th i r ty - four foat 

thrui inches to the place of beginning. 

IT BBXHO intended to include in the foregoing descr ip t ions 

and to c<mv!iy hereby a l l those l o t s of ."-round d t h the improvements 

kno.vn as Xos. 401-5-0-7 Cable s t r e e t , 221 P i t h ' s Wharf, 207 South 

s t r e e t , and an undivided moiety or half part in a l l tha t lo t known 

as No, 234 Commerce s t r e e t ; said l o t s o;ing also known ae 'lbs. 221, 

306, 115 k P, and 210 respec t ive ly on * he burn?. T>is,riot P la t for 

Public '."-Kjrvee and Pra t t s t reet* 

AID a l l the r i g h t , es ta te and i n t e r e s t , legal and equi ta

ble of said p a r t i s s of the f i r s t p a r t , acquired by the said Michael 

Jenkins, by the deed ^rom Laura Pat terson and o the r s , hereinaf ter 

referred to , in and to i l l the beds of s t r e e t s and docks and 

ground covered 'oy the ra te r s of docks contained within the shols 

area, lying between the south l ine of P ra t t s t r e e t , ae ex i s t ing on 

the 7th day of February, 1^04, and the l a t e r e of 'ha Basin of the 

City of Baltimore, and sought to be acquired by the Mayor and 

Pra.Lt


C i t y C o u n c i l of B a l t i m o r e i n t h e sa id p r o c e e d i n g s unde r t h e s a i d 

Act of 1904 c h a p t e r 8 7 , and s h o r n on Map marked Ho.2? of tha s a i d 

Burn t D i s t r i c t Commission o r sho<m on t h e Damage P l a t of tne no-/ 

p«ndi .n- p r o c e e d i n g s of t h e s a i d Bnrntt D i s t r i c t Commission fo r t h e 

widen ing of P r a t t s t r e e t . 

(Be ing t h e M M l o t s o f ground and p r e m i s e s tfhich by deed 

d a t e d t h e t e n t h day o f F e b r u a r y , 1906 , and r e c o r d e d or l n t s n d o d t o 

be r e c o r d e d —Ollg t h e Land R e c o r d s of B a l t i m o r e C i t y , p r i o r h e r e t o 

were conveyed by L a u r a P a t t e r s o n and o t h e r s t o t h e s a i d H i c h a e l J e n 

k i n s , h i s h e i r s and a s s i g n s f o r e v e r ) . 

TOGETHER d t h ' t h e improvements t h e r e u p o n , and t i l l t h e 

r i g h t o , # a y s , w a t e r s , e a s e m e n t s , p r i v i l e g e s , a d v a n t a g O ! and a p p u r 

t e n a n c e s t h e r e t o b e l o n g i n g or i n anywise a p p e r t a i n i n g ; and a l s o 

a l l t h e r i g h t , t i t l e and i n t e r e s t o f t h e p a r t i e s o f t h e f i r s t p a r t 

i n and t o t h e bed of e v e r y s t r e e t , l a n e and a l l o y bound ing on , ad -

J o i n i n g or r u n n i n g t h r o u g h t h e s a i d p r o p e r t y and a l l r i p a r i a n and 

a q u a t i c r i g h t s of t h e p a r t i e s of t he f i r s t p a r t , a s owners of s a id 

p r o p e r t y and a l l r i g h t , t i t l e and i n t e r e s t of M i d p a r t i e s o f t h e 

f i r s t p<*rt i n and t o t h e l a n d a d j a c e n t t o t h e s a i d l o t s o f g round 

fhich i s cov«r«d by the * a t e r . 

TO ;IAVE and TO FOLD t h e s a i d g r o u n d s and p r e m i s e s ,*bove 

d e s c r i b e d and h e r e b y g r a n t e d and c o n v e y e d , t o and u n t o t h e use of 

t h e s a i d Mayor and C i t y C o u n c i l of B a l t i m o r e , i t s s u c c e s s o r s and 

a s s i g n s , i n foo s i m p l e f o r e v e r . 

WiTMMfl the hands and e o a l s o f s a i d g r a n t o r s . 

TEST: 
_ (HEAL) 

(SEAL) 



/ 

STATii OV UARYLAKD, ) 
\ ttffp 

CITi OP BALTIMORE, ) 

I PBRIZT ClKTIFr, That on t h i s day 

of February , in the year n i n e t e e n hundred and s i x , before the sub

s c r i b e r , a Notary Pub l i c of t he S t a t e of Maryland, in and for the 

Ci ty of Ba l t imore , a f o - u s a i d , p e r s o n a l l y appeared the wi thin nnniti 

Michael Jenk ins u t4 Mary I s a b e l J e n k i n s , h i a ? i fe , t i e g r a n t o r s in 

the foregoing deed , and each acknowledged the ••!•* to he t h e i r r e 

spec t i ve a c t . 

WITNESS my haed and Kot«U*i»X Seal on the day *nd year 

a f o r e s a i d . 

Leĝ .1 form ^nd sufficiency 
approved this 
day of ~I90 . 

City Solicitor.'" 

Assistant City Solicitor, 
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AGREEMENT between Laura Patterson in her own right 

and as surviving trustee under the last will of Margaret 

Turner deceased and as surviving trustee under the last 

will of Edward Patterson, deceased, and as Trustee 

under the Will of Sidney Patterson, deceased, and Sidney 

Turner Dyer and Elisha Dyer, Jr., her husband, of the first 

part, and Michael Jenkins of the second part. 

Whereas the said parties of the first part are 

the owners of oertain properties desired and sought to be 

condemned by the Mayor and City Council of Baltimore for 

additions and extensions to be made to the public wharves 

and docks of Baltimore City and to be made to the basin or 

harbor of the City of Baltimore under and by virtue of the 

Act of the General Assembly of Maryland, 1904, chapter 87, 

and also own a certain reversionary interest in a parcel of 

ground lying in the bed of Pratt street as about to be 

widened, and also claim to own interests in other land lying 

in said Pratt street as about to be opened; 

And whereas in proceedings taken under said Act 

of Assembly certain awards of damages were made by the 

Burnt District Commission for the said properties, from which 

appeals were taken by the parties of the first part to 

the Baltimore City Court, and thereupon, except the appeal 

taken from award as to estate and interest of the parties 

of the first part in £dt No. 113 on Plat Ho. 27 of the 

said Burnt District Commission, and in lot P on the Damage 

Plat in the proceedings for the widening of Pratt street, 

were removed from the said fjourt to the Circuit Court 

of the United States for the District of Maryland; 
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and in said last mentioned Court proceedings have been had 

and verdicts or inquisitions of Juries taken from whioh 

appeals to the Supremo Court of the United States are con

templated by tho said parties of the first part upon excep

tions taken at said trials; and as to said Lot Ho. 113 on 

Plat No. 27 of the Burnt District Commission a trial was 

had in the Baltimore City Court and appeal proposed to be 

taken by the said appellants to the Court of Appeals of 

Maryland upon exceptions taken at said trial; and as to lot 

P on said Damage Plat in the widening of Pratt street the 

appeal of said parties of the first part has not been heard; 

And whereas a bill in equity of the said Sidney 

Turner Dyer and Elisha Dyer, Jr., against the Mayor and 

City Council of Baltimore et al., is at this time pending 

in the Supreme Court of the United States upon an appeal 

taken by the said Sidney Turner Dyer and Elisha Dyer, Jr., 

her husband, from a decree of the said Circuit Court dis

missing their bill of complaint in the cause; and a bill of 

equity seeking to enjoin proceedings for the condemnation 

of said properties of the said parties of the first part was 

filed by the said Laura Patterson in her own right and as 

trustee in the Circuit Court of Baltimore City, and a 

decree passed by said last mentioned Court dismissing the 

said bill, from which decree an appeal was entered by the 

said last mentioned plaintiffs, to the Court of Appeals. 

Now this agreement witnesses that the said parties 

hereto of the first and second parts hereby mutually agree 

as follows, that is to say, the said parties of the first 
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part agree to sell and convey to the said party of the 

second part, and the said party of the second part hereby 

agrees to purchase from them, the said parties of the first 

part, the properties hereinafter described at and for the 

sum of forty-four thousand and three hundred and sixty three 

dollars to be paid to them the said parties hereto of 

the first part by the said party of the second part, at 

and upon the execution and delivery of a good and sufficient 

deed of conveyance therefor. 

The following is a schedule of the properties 

aforesaid: 

1. All that piece or parcel of ground situated in 

the City of Baltimore and desoribed as follows: Beginning 

for the same at the corner formed by the intersection of 

the south line of Cable street with the east line of Commerce 

street as now existing, and shown by Map No. 27A, and 

running thence southerly bounding on the east line of 

Commerce street, eighty feot three inches, to the north line 

of Lot 222; thence easterly binding on said north line 

thirty three feet eight inches to the west line of Patterson' 

Book; thence northerly binding on said west line fourteen 

feet three Inches to the north line of Patterson's Bock, 

thence easterly binding on said north line and still east

erly binding on the north line of lots NOB. 226 epid 227, 

in all eighty-one feet three inches to the west line of 

Patterson street; thence northerly binding on said west line 

sixty-five feet three and one half inches to the south line 

of Cable street; thence westerly binding on said south line 

one hundred and fourteen feet seven inches to the place 

of beginning. 
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Together with all the rights, privileges, easements 

and appurtenances of erery kind belonging or appertaining 

to the above described property, and especially all riparian 

and aquatic rights of erery description. 

It being in fee simple and designated on the 

map marked No. 27A of the Burnt District Commission in 

the proceedings for making additions and extensions to 

the public wharves and docks of Baltimore City and to the 

basin or harbor of the City of Baltimore by the number 221. 

2. All that piece or parcel of ground lying in the 

City of Baltimore described as follows: Beginning for 

the same on the east line of Smith's Wharf at the distance 

of one hundred and sixty feet and one and three quarters 

inches south from the southeast corner of Pratt street as 

now in process of widening and Smith's Wharf as now existing; 

and shown on Hap Fo. 27B, which place of beginning is at 

the intersection of the east line of Smith's Wharf with 

the South line of Lot 305; and running thence easterly, 

binding on said south line, sixty-six feat to the west side 

of Allison Alley; thence southerly binding on said west 

line twenty-five feet one inch, to the north line of Lot 

307; thence westerly binding on said north line sixty-five 

feet ten Inches to the east line of Smith's Wharf; thence 

northerly, binding on said east line twenty-five feet to 

the place of beginning. 

Together with all the rights, privileges, easements 

and appurtenances of every kind to the above described 

property, and especially all riparian and aquatic rights 

of every description; as well as all the right, title and 
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interest of the said parties in or to that lot of ground 

lying between the east line of Smith's Wharf and the east 

line of Smith's Bock. 

It being in fee simple; designated on Map marked 

!•« 27B of the Burnt District Commission in the said proceed

ings for making additions and extensions to the public 

wharves and docks of Baltimore City and to the basin or 

harbor of the City of Baltimore by the number 506. 

S. One undivided half part of all that piece or parcel 

of ground and the improvements or debris thereon described 

as follows: Beginning for the same on the west side of 

Commerce street at the distance of five hundred and eleven 

feet, six arid one quarter inches (511* 6£*) south from the 

southwest corner of Pratt street as now in process of 

widening and Commerce street as now existing and shown by 

Map 5b. 27A, which place of beginning is at the intersection 

of the west line of Commerce street with the south line of 

Lot 209j and running thence westerly, binding on said south 

line, forty-eight feat, two and one half inches to the east 

side of McClure's Dock; thence southerly binding on said 

east line xx" thirty-four feet, nine inches, to the north 

line of Lot 211; thence easterly, binding on said north line, 

forty-nine fe«t to the west side of Commerce street; thence 

northerly binding on said west line, thirty-four feet three 

inches to the place of beginning. 

Together, with all the rights, privileges, easements 

and appurtenances of every kind belonging or appertaining 

to the said above described property, and especially all 

riparian and aquatic rights of every description. 

—5— 



It being in fee simplei designated on Map marked 

27 A of the Burnt District Commission in the said proceedings 

for making additions and extensions to the public wharves 

and dooks of Baltimore City and to the basin or harbor of 

the City of Baltimore by the number 210. 

4. All that piece or parcel of ground lying in the 

City of Baltimore and described as follows: Beginning for 

the same on the east side of South street at the distance 

of sixty feet (60*) south from the corner formed by the 

intersection of the south side of Pratt street as existing 

on the 7th day of February, 1904, and the east side of 

South street, which place of beginning is at the southwest 

corner of a lot of ground there situate, a leasehold interest 

wherein was formerly owned by William Keyser, but is now 

owned by the Mayor and City Council of Baltimore; running 

thence southerly on the east side of South street thirty 

feet seven and three-eighths inohes (50' 7-5/8") to a lot 

of ground there situate now owned by the Maypr and City 

Council of Baltimore; thence easterly on the north line 

of said lot fifty-four feet nine inches (54' 9") to McClure's 

Dock; thence northerly on the west side of McClure's Dock 

thirty feet seven and three-eighths inches (30f 7-5/8") to 

the lot of ground in this description first mentioned, and 

thence westerly on the south line of said lot fifty-four 

feet eight and three-quarters inches (54' 8-3/4") to the 

place of Beginning. Being the same piece or parcel of 

ground described und mentioned to be demised in and by a 

certain indenture dated the 28th day of June in the year 

eighteen hundred and fifty-six, made between Edward Patterson 



of the first part, Edward Patterson, Jr., Samuel Smith 

Patterson, Robert Patterson, Laura Patterson, Sidney-

Patterson, Junior, Charles C. Turner and Margaret Turner 

(formerly Margaret Patterson) his wife of the second part, 

and Samuel S. Keyser of the third part, recorded among 

the Land Records of Baltimore City in Liber E.D. Ho. 107 

folio 107 &c; which said parcel of ground comprehends 

the piece of ground lying in the bed of Pratt street as 

now intended to be widened designated by the letter P on 

the Damage Pla$ in the pending proceedings for the said 

widening of Pratt street, and also the parcel of ground 

designated by the number 113 on the Map marked Ho. 27 

accompanying the return of the Burnt District Commission 

in the proceedings for making additions and extensions 

to public wharves and docks aforesaid. 

It being intended to include in the foregoing 

description all that lot of ground with improvements here

tofore known as Ho. 207 South street; and the title intended 

to be conveyed being the same derived by the parties of 

the first part from or through an indenture between Daniel 

Bowly of the first part and Henry Messonier of the other 

part, recorded among the Land Records of Baltimore County 

in Liber W.O. Ho. K.K. folio 16 & c ; an indenture between 

John Strieker and William Patterson dated the fifth day of 

August A.D. 1819; a codicil to the last will and testament 

of William Patterson recorded in Liber D.M.P. Ho.15 folio 

254 &•., and the said indenture between Edward Patterson 

of the first part, Edward Patterson, Junior, Samuel Smith 
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Patterson, Robert Patterson, Laura Patterson, Sidney Patterson, 

Junior, Charles C. Turnsr and Margaret Turner his wife 

(formerly Margaret Patterson) of the second part and 

Samuel S. Keyser of the third part dated the twenty-' 

eighth day of June in the year one thousand eight hundred 

and fifty-six. 

It Is understood that it is not the intention 

hereof that the parties of the first part hereto do or 

shall assign, part with or surrender any right they may 

now have to arrears of rent out of said premises, or to 

the recovery thereof from the lessee or lessees or his or 

their assigns, ^vew &• 

5. All the right, estate and interest, legal and 

equitable, of the said parties hereto of the first part 

in all beds of streets and docks and ground covered by the 

waters of docks contained within the whole area lying between 

the south line of Pratt street as existing on the 7th day 

of February 1904 and the Waters of the basin of the City 

of Baltimore, and sought to be acquired by the Mayor and 

Bity Council of Baltimore in the said proceedings under the 

said Act of 1904 chapter 87, and shown on Map marked No. 27 

of the said Burnt District Commission or shown on the 

Damage Plat of the now pending proceedings of the said 

Burnt District Commission for the widening of Pratt street. 

6. And all interest, estate and property of 

the said parties of the first part in improvements and 

debris on said above described pieces or parcels of ground 

or said beds of streets and docks. 
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It is further mutually agreed, and is part of 

the consideration upon which the parties of the first part 

agree to convey their said properties to the party of the 

second part, that the Mayor and City Council of Baltimore 

shall and will upon the exeoution and delivery of the 

deed of conveyance hereinabove provided for pay all costs 

on both sides, incurred or necessarily to he incurred in 

the various suits between the said parties of the first 

part or any of them and the Mayor and City Council of Balti

more, in whatever courts had, arising out of the proceedings 

instituted on the part of the Mayor and City Council of 

Baltimore for the condemnation of properties of the said 

parties of the first part or any of them for additions or 

extensions to the Public Wharves and Docks or Harbor or Basin 

of the City of Baltimore, and the widening of Pratt street 
amongst others, 

as aforesaid, includingAall costs on both sides in the 

Equity case of Sidney Turner Dyer et al. vs. The Mayor 

and City Council of Baltimore in the Circuit Court of the 

United States for the District of Maryland, and in the 

Supreme Court of the United States, and the Equity case 

of Laura Patterson in her own right and as trustee vs. The 

Mayor and City Council of Baltimore in the Circuit Court 

Ho. 2 of Baltimore City. 

And it is further agreed that the necessary Court 

costs of the equity suit which it may be necessary to 

conduct in order to enable fully effective conveyance to 

be made of the properties hereinabove agreed to be con

veyed by the said parties of the first part to the said 

party of the second part, according to the intent hereof, 



shall be paid by the Mayor and City Council of Baltimore; 

which said suit the parties of the first part hereby agree 

to institute without delay and press to speedy conclusion 

upon the bill to be filed in the Circuit Court of Baltimore 

City, the form whereof has been settled by and between the 

counsel of the parties of the first part and the City-

Solicitor simultaneously with the execution of this Agreement. 

Witness our hands 

this M^iAZ^^^Mi^Zti^day of January in the year Nineteen 

hundred and six, in duplicate. 

^z-»—> 

g>2~~ 

Surviving Trustee under Will of 
Margaret Turner. 

£z2*^£ 
Surviving Trustee under Will of 
Edward Patterson. 

trustee under Will of 
Sidney Patterson. 

u Y A*71^^ y~£-^ 

^C^U *A£X/ 
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February 8th, 1906, 

Meeere, Maohen & Aachen, 
C e n t r a l Savings Bank Bldg ' . , 

Bui t i B o r a , F«T. 

Gentleman: -

I n c l o s e d h e r e w i t h , p l e a s e f i n d deed f r o * Laura P a t t e r s o n 

et a l . to Klchas l JenSiftS, for conveyance of four l o t e of ground. 

W^av, t h l e dee4 i s exaouted and ready f o r d e l i v e r y p l e a s e 

sea t ha t tax "bi l ls c e r t i f i e d for s t r e e t charges and taacic t a x e s are 

f u r n i s h e d . 

Very t r u l y y o u r s , 

ACG/ 



THIS DMED, Made t h i s day of February in 

the year one thousand niae hundred and s ix , by Laura Patterson in 

her own r i g h t ) Laura. Pat J- arson, surviving t rus tee under the Last 

Will of argaret Turner, deceased, Laura Pat te rson, surviving t r u s 

tee under trie Last w i l l of Edward Pat te rson , deceased, Laura Patter-. 

son, t ru s t ee under the Last ' / i l l of Sidney Pat te rson , deceased, and 

Sidney Turner Dyer and Elisha Dyer, J r . , her husband, of the f i r s t 

p e r t , to Michael Jenkins of t i e second p a r t . 

WITNESSETH, That whereas in a cause depending in the Cir

cuit Court of Baltimore City (Docket 4-6-A, fo l io 34) in vhich said 

Sidney Turner Dyer and Elisha Dyer, J r . , her husband, are complain

an ts , and the other p a r t i e s hereto of the f i r s t p a r t , together with 

Laura Swan are defendants, a decree was passed by the aforesaid 

Court on the s^xth day of February 1906 author iz ing , empowering <*nd 

d i r ec t ing the s.tid Laura Pat terson in her own r i g h t , Laura Pet ta rson, 

surviving t rus tee under the Last Will of Margaret Turner, deceased, 

Laura Pa t te rson , surviving t r u s t ee under ths Last Will of Ed/ard 

Pa t te rson , deceased, Laura Pu.t ta rson, t rus t ee under trie Lust Will 

of Sidney Pa t te rson , deceased, and Sidney Turner Dyer and El isha 

Dyer, J r . , her husband, upon receiving from the said Miciiael Jenkins 

the sum of forty-four thousand three hundred bind s ix ty- th ree d o l l a r s , 

the purchase ?noney mentioned in the Agreement, P l a i n t i f f ' s Exhibit 

A, f i l ed in iftld cause, and the performances of thfl s t i p u l a t i o n s as to 

the payment of cos t s contained in the said Agreement as there in pro

vided, to execute, acknowledge and del iver a good and suff ic ient 

deed of conveyance, convening to the said Michael Jenkins, h is he i r s 

and ass igns , a l l the p roper t i es provided in the said Agreement to be 

convened and p a r t i c u l a r l y mentioned in the schedule contained in 



said Agreenent; and 

HORBAf the said Hichael Jenkins has paid to the p a r t i e s 

hereto of the f i r s t par t the sum of forty-four thousand throe hun-

drsd und - ix ty- three d o l l a r s in the proport ions and in fhe several 

r igh to t o , and in shieh thoy are severa l ly e n t i t l e d to taceive the 

same in accordance s i t h the terms of said decree, as i s hereby 

acknowledged; and the s t i p u l a t i o n s as to the payment of cos t s con

tained in aaid Agreement have been ful ly performed. 

NO'**, THKSPOBBt In considerat ion of tho premises and of 

the sum of one dol lar lawful money paid "by the 0*14 Michael .Jenkins 

to thfl p a r t i e s of tho f i r s t par t hereto at the seal ing and del ivery 

hereof, tho rece ip t thereof i s hereby acknowledged, the p a r t i e s here

to of the f i r s t par t by v i r tue and in pursuance and execution of t o i l 

decree do hereby gr Jit and convey unto the said Michael Jenkins, h i s 

he i r s and ass igns , a l l those pieces or parce ls of land s i t u a t e , ly 

ing and being in the City of Baltimore, in thO State of Maryland, 

and described an follows, that i s to say: 

-T "TTG for the f i r s t thereof at thfl corner formed by 

the in te r sec t ion of the south l ine of Cable s t r e e t s i t h the east 

l ine of Comer Of s t r ee t as BO* ex i s t ing and shorn by nap ?!o.2r>-A, 

and running thence southerly bounding on the east l ine of Connerce 

s t r ee t eighty feet three inches to tho n o r h l ine of l o t 222; thence 

eas t e r ly binding on said north l ine t h i r t y - t h r e font bight inches 

to tho west l ine of P a t t e r s o n ' s Dookj 'hence nor ther ly binding on 

said soot l ine fourteen ffl it thTOfl inches to the north l ine of Pat

terson1 s Dockj thence ea s t e r l y bindting on said north l ine and. s t i l l 

e a s t e r ly binding on the north l ine of l o t s Hos. 226 and 227, in a l l 

eighty-one feet three inches to thfl soot lino of Pat terson s t r e e t ; 



thence nor ther ly binding on Mid -vest l ine sixty-fivrs feet thro* ftnd 

one-half leches to t'ne south l ine of Gahlft s t r e e t ; thenee weftterly 

binding on eai-1 eo-th l ine ooa hundred and fourteen feet lavan in

ch;:-; to the pleoa of beginning* 

BBOXH ING for the second thereof on the east l ine of 

Smith's Wharf at the distance of one hundred and ftixty-feet and one 

and th ree -quar te r s inches south from the south-east corner of P ra t t 

s t r ee t an no v in process of widening* and Smith's Wharf as no i ex i s t * 

ing, and she n̂ on map Ho* 2 r /-3, /hioh place of beginning i s at the 

intervent ion of the east l ine of Smith's Wharf e&th the south l ine 

of lo t 305, and running Whence ea s t e r ly binding on oaid tenth l ine 

• i x ty -e lx feet to the ./est aide of Allison al ley} thence southerly 

binding on said vest l ine twenty-five feet one inch to the north 

l ine of lot 30^; thenc eas ter ly binding on sa id north l ine s ix ty-

fiv*. feet ten inches to the e-itt lino of Smith's Wharf; thence 

nor the r ly binding on said east l ine twenty-five feet to the pln>|e 

of b« ginning. 

BX8TNKXXC! for the th i rd thereof on the Seat Side of South 

s t r ee t at the dist-unc of s ix ty feet (60 ' ) south from the corner 

formed oy tna in t e r sec t ion of the south side of P ra t t e t r I t aa sx-

i s t i ng on the 7th d<*y of February, 1604, and the east eida of South 

s t r ee t , ahloh place of beginning &e at the south-west corner of a 

lot of ground there s i t u a t e , trie leasehold i n t e r e s t therein MM 

formerly o^ned by ^ i l l i am X,e,uner but i s no/ o /nert by the Mayor and 

City Council of Baltimore; running thence southerly on the east 

side of South s t r e e t t h i r t y feet seven and three-eighth* inches 

(30' ^-S/B") to a lo t of ground there s i t u a t e , no/ owned by the 

Major and City Council of Baltimore; thence ea s t e r l y on the north 
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l i n e of said l o t f i f t y - f o u r foot nine inches {o4* 9W) to MoClure'a 

Dockj thence n o r t h e r l y on the -/est Ride of MeClur«*i Dock t h i r t y 

i it seven and t h r e e - e i g h t s inches (30 ' ^ - 3 / 8 " ) to the l o t of ground 

in t h i s d e s c r i p t i o n f i r s t mentioned, and thence vos t e r ly on the 

•l l i n e of sa id l o t f i f t y - f o u r f ee t s i g h t and t h r e e - q u a r t e r s i n 

ches (o4» 8-3 /4" ) to the p l ace of beginning* Being the same 

p iece or p r e e l of ground desc r ibed and raentioned to be demised in 

and by a o e r t a l n indenture dated the 28th clay of June in the yvz-.r 

btcen hundred and f i f t y - s i x , made between Edward FatterSOD of 

t h t f i r s t p a r t , Id ward P a t t e r s o n , J r . , Samuel Smith P a t t e r s o n , Rob

e r t Pat t o r t o n , Laura P&*"erson, Sidney "Pat 'orson, J u n i o r , Char les 

C. Turner and . re t r^>m<sr ( fermorly Margaret P a t t e r s o n ) h i s 

wife of the second p a r t , and Ban il 8. Keyeer of the t h i r d p a r t , r e 

corded aaoni the Land Records of Bal t imore Ci ty i n Liber l . D . Ho.107 

f o l i o 107 &c. ; which ia id pare- 1 of ground comprehends the. p iece 

of ground l y ing in the bed of P r a t t s t r e e t as no*/ intended to be 
:ened dee ig ated by the l e t t e r P on the Dejeege P l a t i n " t h e pene> 

• proceed.Inge for the Id r idening of P r a t t s t r e e t , and a l s o the 

p a r c e l of ground des igna ted by the number 113 on the Hap marked No. 

27 aeeempanylng the r e t u r n of the Burnt Die t r i o t OesKaissiea in the 

proceedings for Baking a d d i t i o n s and e x t e n s i o n s to pub l i c -v•uurwes 

b.r\d docks a f o r e s a i d . 

I t being int>nded to inc lude in the foregoing d e s c r i p t i o n 

a l l t h a t l o t of ground e i t h improvements her t o f o r e knovn ae No.207 

South s t r e e t j and the t i t l e in tended to be conv yed being the seme 

der ived by the p a r t i e s of the f i r s t p a r t from or through an inden

tu re between Danie l lowly of t te f i r s t p a r t and lenry Meeeonier of 

Ol 1 r p a r t , recorded among the Land Records of Balt imore County 

in Liber w.G. No. K.K. f o l i o Id fro.f an Indenture between John 



S t r i e k e r and w i l l i a a P a t t e r s o n dated the f i f t h day of August A."">. 

L 19j a e o d l o i l to the l a s t s i l l and tes tament of V l l l l a a P a t t e r -

son rsoorded in Liber D.M.P« Ko*16 f o l i o 2o4 fro., and the eald in 

denture bet /een Bdvard P a t t e r s o n of the f i r s t p i r t , lftSard P a t t e r 

son, J u n i o r , Beausl Smith P a t t e r s o n , Robert P a t t e r s o n , Laura P a t t e r * 

son, Sidney P a t t e r s o n , J u n i o r , Char les C. Turner and Margaret Turner 

hi rife (formerly [argare t Pat t o r eon) or the second p a r t and Samuel 

8. Y.eyaer of the t h i r d p a r t da ted the t s e n t y - s i g h t h day of .Tun.:.; in 

ar one thousand e i g h t hundred and f i f t .y-e ix« 

I t in understood t h a t i t l e not the in t m t i o n hereof t ha t 

the pax t l e e of the f i r s t p a r t h e r s to do or s h a l l a s s i g n , p a r t vi th 

or eurrender any r i g h t thsy may no / have to a r r e a r s of r a n t out of 

said p remises , or to the r s eove ry t he r eo f f roa the l s s e s e or ' l e s sees 

or h i s or t h e i r a s s igns* 

BO an undivided mo1sty or h a l f p a r t in a l l t h a t p iece 

or paroe1 ofgground desc r ibed as f o l l o w s , t h a t i s to say: 

BBOINITIIiro for the f o u r t h on the w s t s i d e of Ooansrss 

s t r e e t a t the d i s t a n c e of f ive hundred and e leven f ee t s i x and une-

q u a r t s r inohsa ( o i l ' f-l/An) south from the south- . /es t corner of 

P r a t t e t r e e t as no./ in p roces s of widening and Com: rce s t r e e t as 

no v ling nd ehosn by map No.2?-A; rhloh plane of b e g i n n i n g " ! • 

a t the i n t e r s e c t i o n of the .vest l i n o of Commerce s t r e e t with the 
i 

south l i n e of l o t 209 and running thence wester ly binding on sa id 

south l i n e f o r t y - s i g h t f ee t t t o and one-ha l f i nches to the easl elde 

of I toClure 'a Book; thence s o u t h e r l y b ind ing an sa id eas t l i n e 

t h i r t y - f o u r f ee t s ine inches to the n o r t h l i n e of l o t 211; thence 

e a s t e r l y b inding on l a i d n o r t h l i n e forty-nine" f a s t to the west s ide 

of Commeree s t r e e t ; thenee n o r t h e r l y b ind ing on sa id -/est l i n e thirt« 

t y - f o u r f ee t th re i incnes to t le p lane of beg inn ing! 
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IT BKIHG intended to include in tne foregoing d e s c r i p t i o n s 

and to conv ; . r by., e l l theee l o t a of ground « i th the improvements 

Bos. 401-3-O-7 Cubii s t r e e t , 221 Etaith* a Wharf, 207 South 

eti e un t r i sd loie ty or ha l f p a r t in a l l ' t h a i l o t kno m a s 

roo t} aald l o t s balng a l so known as Boa* 821 , 30$ 

113 & Pg ^no 210 f e a p e e t i T e l y on tha Burn t ~i s t r i c t P l a t for Pub l i c 

l ha rvaa -nd P r a t t s t r e e t . 

An'1 a l l the r i g h t , ^ e e t a t e / e n d i n t e r e s t , l a g * ! and equitable) , . 

of ; n Ld ]parti us . '*? said-' cause in and to a l l the "beds of s t r e e t s 

unci doeka and ground covered by tha waters of docks conta ined e l t h -

in the fh»le a r aa ly ing b . .-. n tha aouth l i n a of P r a t t a t r a a t a s 

exj on ;ha 7 th day of February 1904 and the Vetera of tha baa la 

of the Qlty of Ba l t imore , and Bought to ha ac(gulred by the ,<>*y<ar 

' i t y Council of Bai t Lucre in the said, p roceedings under the s a id 

Act of 1904 ohapl •' fir;, and shorn on Kap narked ao.27 of tha sa id 

Burnt D i a t r i e t Commission or aheen on tha Daaiage P l a t of tha no.v 

pending proceed ings of tha sa id Burnt D i s t r i c t Do: u riLanion for the 

aid e ning o f 7>r a11 s t r a • t . 
i 

(Being tha propertiaa mentioned in the schedule oon-
-

tained in the aforesaid Agreement acoardlng to tha intent and Bean-

ing^' aereof). 

TOnraHlfiR »i th the Improvements thereupon , tnd a l l the 

r i g h t a , vaye, water a , e a e e a n n t e , p r i v i l e g e d , advantagea and appur-

tenaneea t h e r e t o belonging or in anywlee a i n i n g ; %n& 

a l l the r i g h t , t i t l e and i n t e r e s t of -.-id par t i a a to aaid ^bauae in 

and to the bed of every a t r e e t , land and a l l e y bounding on, a c j o i n 

ing or running through the, said prop r t y and a l l r i p a r i a n and a q u a t l e 

r i g h t a of r t i e a to cauae , ie owners >f paid,, p r o p e r t y aid 

a l l r i g h t , t i t l e an^ l n t e r e a t of said p a r t i e s o the aald ^ause 

in and to the land ad jaeent to the said l o t s of ground anion i s 

- 6 -



covered "by t h e wa te r . 

TO :IAVE and TO HOXS the said grounds and premises a&oyi 

descr ibed id here «d nd conveyed, to and unto t h e use of 

the s ,.id l i chae l J e n k i n s , h l a h e i r s and a s s i g n s , ; In f t « - s l n p l t f o r 

ever . 

AKD t h e sa id p a r t i e s of the f i r s t p a r t do herehy j o i n t l y 

urn1 s e v e r a l l y covenant t h a t they -vill warrant •pftoj l l y the prop

e r t y hereoy c o n v y e d , and t h a t they / i l l 'execute such f a r t h e r a s 

surances the reof a t b« r e q u i s i t e . 

WITNESS t h e hands and s e a l s of Raid - r a n t e r s . 

TEST: 

(SEAL 

(SEAL ) 
Surviving t r u s t e e under 7I ' l l 
of * rga r« t Turner . 

^ (SEAL 
^urvivLng trustee under fill 
o f Ed yard Pa+. t er s on. 

(81A1) 
Trustee under "/ill of Sidney 
p it terson. 

(81AL) 

(SEAL) 

STATE oi" u/ATuam, ) 

CITY OF BALTIMORE, ) 

I HJRBBY OEuTIFY t h a t on t h i s day 

of , in the year n i n e t e e n mndred and s i x , ho for e 



/ 

the subscr iber , a Votary Public of the State of Maryland, in and for 

the liit.,. ... tore aforesa id , personally appeared I i t h i a 

id »ur& Pt*ti on, on-:, of th • grantors in the foregoing deed, 

kno ' to be her act in tier own r ight id as 

trui • under the i l l e of uret Turner, Sdw&rd Pat terson and 

"' ' . on, respect ively us there in named* 

'7TT rB88 my hand Wd Notar ial Seal on the day and year 

aforesaid . 

YORK,) 
) 

0TTY km COT! ~rY ) TO : IT : 
) 

OP roHK, ) 

J 'TFY that oa th i s day of 

, in the ye .r nineteen hundrod and s ix , befsrs 

the sub e r i b e r , a notary Public of the Stats of Has; York, in any 

for the Cit; - County of I s * York a forssa ld , personally appeared 

vithin named Bidnsy Turner Dysr, snd Blisha Dysr, J r . , her hus

band, two of the grantors in the forsgding dssd, and sash acknowl

edged the same to be the i r rsspsot ivc a c t . 

' ECQ ay t nd and Notar ia l Real on the day >,,n<x year 

aforesaid. 



OFFICE OF THE CLERK, 

faptxmt (ttmot of li^Entttfr Stated 

• 

February 10, 1006. 

Arthur W, Machen, Esq., 

Baltimore, Md. 

Dear S i r : -

Yours of the 8th i n s t . , in r e l a t i on to case of Dyer 

e t c . , et a l . v. Mayor and City Council of Baltimore, et a l . , No. 

377, Oct. Terra, 1905, duly received. 

I f the appeal in above case i s dismissed by agreement 

of counsel during the present term without fur ther proceedings 

being taken except the proceedings necessary on the d ismissa l , 

t he c l e r k ' s cos t s incurred w i l l be as follows: 

Clerk ' s cos t s incurred by appel lants $8.90 

" " » " appel lees 8.O5 

Total 116.95 

I suppose under the terms of the set t lement , the usual taxed, a t 

torney fee of $20.00 for the prevai l ing party w i l l not be included. 

The s t i pu l a t i on should be signed for appellees by some 

member of the bar of t h i s court and whoever signs same should en
t e r an appearance. I enclose an appearance form for tha t purpose. 

Your_% t r u l y , 

Clerk, Supreme Court . I J^S. -



^ 7 
S H E R L O C K S W A N N , C H A I R M A N , 
E . C L A Y T I M A N U S , 

M A Y O R , E X - O F F I C I O , 
C H A R L E S K. L O R D , 
J O H N X . G R A H A M , 
J O H N W . S N Y D E R . 

O F F I C E O F T H E 

B U R N T DISTRICT COMMISSION, 
R O O M 2-1-1 C O U R T H O U S E , 2 N D F L O O R . 

WEST S I D E . 

J A M E S R . B R E W E R , J R. j 
S E C R I 

T E L E P H O N E S : 
C. & P., M T , V. 4 7 7 0 . 

M A R Y L A N D , C I T Y 3. 

B A L T . M O R E , M D . , F e ^ 1 2 / 0 6 . 

¥. Cabell Bruce, Esq., 

City Solicitor, 

My dear Sir:-

I am in receipt of a hill, approved "by you, for costs 

in the case of Sydney Turner Dyer et al vs. Laura Patterson et al for 

$54.50. 

Will you kindly inform us what this is for, whether these 

cases have been settled, and if so, what the settlements are, as we 

have no information here beyond the decisions of the Courts? 

I am, 

Very truly yours, 

Chairman. 



TPeb. 1 2 , 1 9 0 6 . 

Sherlock Swam* B » I . , 

Chairman of the Burnt D i s t r i c t Commiesicr, 

Dear S i r : -

Zhe case of Byer, » | a l « , vs , Pa t te rson , et a l« a referred tS in 

your- l e t t e r of the l£ th in&t. to fflvsalf, was * ease i n s t i t u t e d "by the __---. 

p l a i n t i f f s , through Messrs. Hashes fc Machen, Attorneys a t Law, pursuant 

to Ml agreeaeat entered in to betweea the p l a i n t i f f s and Mr, Michael Jenkins, 

act ing on behalf oi the Oi t / a for the pi rpose of r e . f e c t i n g the t i t l e s to 

Ike l o t s with shloh you are f a a l l i a r - a a d that the City has long desired 

to acquire from the p l a i n t i f f s , 

E?ad»l the «.grt:um«nt betweea the p l a i n t i f f s and Mr, Jenkins, 

pursuant to whieh the proceedings were i n s t i t u t e d , a i l the court costs in

curred toy the p l a i n t i f f s the re ia wars lo be paid by the Cityj heaae the 

Toucher for $84*50 for complainants' cos ts in the saac handad to the 

Bsssaissisnt The eosta are the usual c l e r k ' s , s h e r i f f S a examiner's and 

appaaranos fees payable by eesjplsiaaats la equity saaeSi -nd the c l e r k ' s 

"bill in th is case ie *e fu l l *a such b i l l s ever - r e , i t not being the 

habi t of elerks to i t e a l s e their b i l l s * 

Tho proceedings in the ease were prosecuted to s f l a a l decree, 

and the l o t s above sentione4 are oa the point of being conveyed to the 

City 'by t i t l e s satisfactory to this office. 

ihea » l l the tones of the settlement arrived at betweea the 

p l a i n t i f f s e.nd tTr. Jenkins, acting on behalf of the City, have beea ecn-

sasjaated, by the execution of the necessary a eds and the completion of 

the neoessary court proceedings, I sha l l be glad to formally lay before you 



S.S. #2 

in detail v<hat those terms are, so that, if your7 choose, you can have a 

record of them in your office. 

Trul yours, 

City Solicitor. 

•CB/OIS 



£ . G> w ] 

February 15, 1906. 

Sherlock Swann, "EH;., 
Chairman Burnt District Commission, 

City. 

"Dear 3ir:-

I beg to report that the various appeals growing out of the 

condemnation of the -various lots of ground! owned by the Patterson and 

Dyer interest8 needed for the widening of Pratt street, and for the 

New Booka and Piers have boon settled, and that the manner of settlement 

ia as follow*: 

All the i n t e r e s t s of every kind of the appe l lan t s , lneludlng 

also t h e i r claims to s t r e e t beds have been sold by them to Mr. Michael 

Jenkins '. of t h i s c i t y , for the sum of for ty-four thousand three hun

dred and s ix ty - th ree dol lara ($44,363.) , and in addi t ion to the said 

purchase p r i ce , Mr. Jenkins is t o assume a l l the court cos ts of every 

character growing out of the l i t i g a t i o n connected with the condemnation 

or the property, including the cases in the United S ta tes Courts and 

in the State Courts involving the va l id i ty of the Btirnt D i s t r i c t Act. 

The c i ty hs i determined to pay Mr. Jsnkins for the various proper t ies 

thus acquired the BSBM amount the said proper t ies obst him, and In or-

ir to scoosBplish t h i s r s su l t the following course has been pursued: 

An Inquis i t ion has been entsred in ths "Baltimore City Court for 

|10,50C for the *40Q. ground reUt issuing out of 207 Sct-th s t r e e t i 

in the SSJM Court an inquis i t ion ha;; been entered for $363* for the 

'V"C. ground rent issuing out of that part of WW loutfe street pssdsd 

for the widening of Pratt streetj in the Circuit Court of ths United 

States an Inquis i t ion for *:>?, 431.25 had bean entered for the Cable 

s t r ee t l o t . The swards Of the j u r i e s in ths United Sta tes Court for the 



... iffi 

Smith's Wharf property and for the Commerce street property will not be 

touched; those MffiftrAl are a* follows| 

Smith's Wharf property #3837,50; 

Commerce at, B 4462.50, la this latter avard ?rr. 

Rfivê -dy Johnson has a one-half interest; so only one-half of the 

amount, to /it, $2231*26 btlonga to Mr. .Tonkins; these variant items 

foot up |44f363« the amount that *'r, Jenkins is entitled to receive from 
be 

the city. ITo taxes are to+eharfed on the property since the first day 

of January, 1906, and in addition the city is to pay all the court costs 

of every ch.ara.rter growing out of the condemnation proceedings, and the 

proceedings attacking the validity of the Burnt district Act, as above 

stated. 

Very t ru ly yours , 
* 

Deputy City S o l i c i t o r . 

EAP/AC?'. 

ch.ara.rter


February 2 1 s t , 1906. 

Arthur W. Hachan, J r . , Enq , , 

C e n t r a l Savings Bank B u i l d i n g , 

B a l t i m o r e , l id . , 

3D»ar SI I ;—•-

Bf, Spamer has j u s t n o t i f i e d me t h a t i n Uni ted S t a t e s p r a c t i c e 

i t I f iMMMWrar tha t t h e r e should be an expres s waiver of a j u r y t r i a l . 

I , fe2*l*«fortg enc lose you such a waiver to 'be f i l e d e-mong the p r o 

ceed ings , and -;.slz t h a t you s ign i t and r e t u r n i t , 

T«ry t r u l y y o u r s , 

i lAp/ixS. Deputy Ci ty S o l i c i t o r . 



March 3, 1906. 

Tames H, .'icKenney, Usq., 

Cleric of the Supreme Court of the United S ta tes , 

fiejfeingteni J). 0 . , 

Dear Sir ; 

I "beg t o report thttt the case of Dyer et a l . aga ins t the 

•ayor and City QOuneil of Baltimore at a i . , new pending in the Supreme 

Court of the United S ta t e s , has hem s e t t l e d , and 1 herewith return an 

erder for appearance, signed "oy counsel for the appel lees , and a s t i p 

u l a t ion signed "by a l l counsel of record, dismissing the case, costs to 

he paid by the appe l l ees . 

Will you not kindly f i l e the enclosed papers arid send to t h i s 

office a b i l l of cos t s , so that the costs may be promptly pa id . 

Very t r u l y yours, 

EAP/kHB, Deputy City S o l i c i t o r . 



& 

OFFICE O F T H E C L E R K . 

March 5, 1906. 

Edgar Allen Poe, Esq., 

Deputy City Solicitor, 

Baltimore, Ml. 

Dear sir:-

Yours of the 3d inst., enclosing order for the appear

ance of W. Cabell Bruce of counsel for appellees in case of Dyer 

et ali v. Mayor etc., of Baltimore, Ho. 577, Oct. Term, 1905, 

together with stipulation of counsel in said case to dismiss the 

appeal at the costs of the appellees, duly received, and I have 

filed same and have entered the appearance of Mr. Bruce. I today 

called the Court's attention to the stipulation and a decree dis

missing the appeal at the cost of the appellees has been entered. 

I will tax the costs in the case as soon as possible and send you 

the bill. 

Yours t r u l y , 

1u^ryi^A0i 
Clerk , Supreme Court , U.S. 

per yfaO- •«*• 

1(771. 



OFFICE O F T H E C L E R K , 

faptem* ( tar t xrf % jfimtrit States, 

March 8, 1906. . 

Edgar Allen Poe, Esq., 

Deputy City Attorney, 

Baltimore, Md. 

Dear S i r : -

As heretofore promised, I have taxed costs in case of 

Dyer et a l . v. Mayor e t c . , of Baltimore, et a l . , No. S77, Oct. 

Term, 1905, and I enclose b i l l for a l l c l e r k ' s costs incurred in 

said case in t h i s court , amounting to $16.70, to which I ask your 

a t t e n t i o n . 

Yours t r u l y , 

Olerk, Supreme Court S ^ . n . J) 



. . • ; • • 

?2 /i I. 
OFFICE OF THE C L E R K , 

i&tjrmrw tortnf ti|*$tmteft State*, 
tagJfcirtgtmup.C 

March 12, 1906. 

Edgar Allen Poe, Esq., 

Deputy City Solicitor, 

Baltimore, Md. 

Dear Sir:-

Yours of the 10th inst., returning bill for costs, re

cently sent you, in case of Dyer et al. v. Mayor etc., of Balti

more et al., No. 377, Oct. Term, 1905, duly received. 

As requested, I enclose receipted bill for costs in 

said case in duplicate to comply with the requirements of the 

city as to paying out moneys. Please have the amount remitted 

at an early day, and oblige. 

Yours truly, ^ / 

/ / Clerk, Supreme Court, U.S. 

771. 



Uiich 27 , 1906. 

Imtm a H. McKenney, Bsq , , 
Clerk of the Bupreao Court of th. United I t * t e e , 

iaehlnf i ton, B.C. 

Dear B i r i -

I he rewi th enc lose cheek of th Xfcyer and City Council of 

B a l t i m o r e , to your o r 4 e r , for s i x t e e n d o l l a r s &ad a... verity cen t s ($16 ,70) , 

in payaent of the c o s t s in th-; BAM of Eyor, c t -.-.I,, ? s , Mayor and C i ty 

Council of Bulcimore, «t a l . , l o . 37?, October T e n 190ft. 

I r e g r e t t h a t t he re was ouch d<*lay in forwarding .you thf check. 

Vefy t r i l l s y o u r c , 

Deputy City S o l i c i t o r , 

E n c l o s u r e . 

EAP/IMI 



March 10, 1906. 

.Tames H. McKenney, E s q . , . 

Clerk of t h e Supreme Court 

of t h e Uni ted s t a t e s , 

Washington, D. C , 

Dear BiFJ—• 

I hag t o acknowledge r e c e i p t of your favor of the 8, enc los ing 

b i l l for t h e t axed c o s t s i n the case of Dyer e t a l . a g a i n s t t he Mayor 

and Ci ty Counci l of Ba l t imore e t a l . , g o . 377, October t e rm, 1 °05 . 

Under t h e system adopted by t h e Ci ty for thfl paying out of 

any money, i t i s necessa ry t h a t r e c e i p t e d vouchers i n d u p l i c a t e should 

be d e l i v e r - d to t h e C o m p t r o l l e r ' s o f f i c e , accompanying t h e warrant 

c a l l i n g fo r t h e payment, I w i l l haye.£o ask you, t h e r e f o r e , t o make 

out a d u p l i c a t e b i l l and to r e c e i p t - * * i n advance. You can s a f e l y 

t r u s t t h e c i t y , and t h e money w i l l be s h o r t l y t h e r e a f t e r for thcoming . 

I r e t u r n t h e b i l l you sent me. 

i/ery t r u l y you r s , 

BAP/TUB. Deputy C i ty S o l i c i t o r , 



March 14, 1906. 

She rlo ck Swann, Ea <\,, 
Chairman of the Burnt District Commission* 

Dear Sir:-

I lierewltk anclosfl a duplicate receipted b i l l of coats in thfl 

Supreme Court of the United S ta t e s , in th Mtsa of Dysr, »t a l . f 

vs . the Mayor and City Council of Balt imore. 

These are coctr. which, under the ; grumnnt of se t t lement , WT% to 

be paid by the City. 

Kindly have tha proper roueh«r (triraa and approved, so that chuck 

can be promptly sent to tha Clark of th.-,- tuprvaa Court. 

Very truly yours , 

Deputy City Sol ic i tor* 

Enclosure. 

EAP/lML 



OFFICE O F T H E C L E R K , 

SUPREME COURT OFTHE UNITED STATES, 

W A S H I N G T O N . D . C . 

*•'?" 
* & " - * • 

March 23 , 1906. 

Edgar Allen Poe, Esq . , 

Deputy Ci ty S o l i c i t o r , 

Ba l t imore , Md. 

Dear S i r : -

Yours of t h e 27th i n s t . , enc lo s ing check for $16.70, 

i n payment of coo t s i n case of Dyer et a l . v . Mayor e t c . , of B a l 

t i m o r e , No. 377, Oct. Term, 1905, duly r ece ived and t h e amount 

o f t h e check c r e d i t e d . 

Yours t r u l y , 

Cle rk , SupVeme Oou^t, U.S. 



S H E R L O C K S W A N N , C H A I R M A N . 

E - C L A Y T I M A N U S , 

M A Y O R , E X - O F F I C I O , 

C H A R L E S K- L O R D , 

J O H N T. G R A H A M , 
J O H N W - S N Y D E R . 

O F F I C E : O F X H E: 

BURNT DISTRICT COMMISSION, 
R O O M 2-41 C O U R T H O U S E . 2 N D F L O O R , 

W E S T S I D E . 

J A M E S R- B R E W E R , J R . , 
S E C R E T A R Y , 

T E L E P H O N E S : 
C. A F>., M T . V. 4 7 7 0 . 

M A R Y L A N D , C I T Y 3. 

May 2 4 / 0 6 . 
B A L T I M O R E , M D . , 

Henry W. Weekes, Esq., 

Clerk of the City Solicitor, 

City Solicitor's Office, 

Court House. 

Dear Mr. Weekes:-

I an instructed by the Commission to acknowledge 

receipt of yours of the 22nd. instant, containing check for $164.15, 

the same being the refund of over-paid costs as explained in your 

letter. 

I shall forthwith transmit the same to the City Comptroller. 

I am, 

very truly yours. 





BALTIMORE INN, 
~ . — J ^ C A P E M A Y , N.J. 

M-^itg 


