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PRIOR HISTORY: [***1]
Appeal from the Circuit Court for Anne Arundel County;
Evans, J.

DISPOSITION:

The majority previously directed a per curiam order
sustaining the order of the trial court. We add to that
order that the trial court retain jurisdiction at least until
after the 1966 General Elections; and that appellants pay
the costs

SYLLABUS:

Bill for a declaratory decree and an injunction by
the Maryland Committee For fair Representation, et al.
against J. Millard Tawes, Governor, et al. Following the
enactment of Chapters 2 and 3 of the Acts of the Special
Session of October, 1965, the defendants petitioned for
a decree dismissing the original complaint. Leave was
granted to Harry R. Hughes, et al., legislative sponsors
of Chapter 3, to intervene as defendants. From a de-
cree adjudging Chapter 3 to be in violation of the Equal
Protection Clause of the Fourteenth Amendment of the
Constitution of the United States, the intervenors appeal.

Affirmed by per curiamorder. The majority adds to
that order that the trial court retain jurisdiction at least
until after the 1966 general elections; and that appellants
pay the costs.

COUNSEL:

Lawrence F. RodowslkandGeorge W. Liebmanmith
whom werg***2] Frank, Bernstein, Conaway, Gump &
Kaufmanon the brief, for appellants.

Amicus curiae brief filed by John Norton Johnson.
Herbert M. Brune on the brief.

Thomas B. Finan, Attorney Generalith whom was
Robert F. Sweeney, Assistant Attorney Geneasalthe
brief, for Attorney General of Maryland, part of appellees;
Alfred L. Scanlanwith whom wereJohnson Bowie, John
B. Wright, Francis X. GallagheandShea & Gardneon
the brief, for other appellees.

JUDGES:

The entire Court. Prescott, C. J., delivered the opinion
of the Court. Horney and Barnes, JJ., dissent. Dissenting
opinion by Barnes, J., in which Horney, J., concurs, at
page 491linfra.

OPINIONBY:
PRESCOTT

OPINION:

[**274] [*474] PRESCOTT, C.J., delivered the
opinion of the Court. HORNEY and BARNES, JJ.,
dissent. Dissenting opinion by BARNES, J., in which
HORNE, J., concurs, at page 4%ifra.

The importance of the result of oyer curiamor-
der herein, where a majority of the Court affirmed the
holdings of the trial judge, would justify an opinion of
very considerable length setting forth the reasons there-
for. However, such a couse is not necessary or desirable,
and will not be[***3] followed. Although the subject of
apportionment of State Legislatures has seemingly been
the subject of more legal opinions n1 and law review
articles n2 than any other single legal theme since the
decision in
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[*475] Baker v. Carr, 369 U.S. 186 (196%herein the
Supreme Court decided to place the apportionment of
State Legislatures under the suprevision of the Federal
(as well as the State) Courts, the Supreme Court, which is
the ultimate interpreter of the United States Constitution,
has, itself, spoken in plain terms on the question presently
involved. Hence, if we analyze the great number of state
and lower federal court decisions, as well as the numerous
law review articles, it would simply result in useless rep-
etition and consumption of space, for all of them aim at
trying to discover what the Supreme Court has said, and
probably will say, on the subject. The answers to the ques-
tions herein involved are contained in the Supreme Court's
opinions in te appeal in this caddaryland Committee,
etc., v. Tawes, 377 U.S. 658nd Reynolds v. Sims, 377
U.S.533.

nl. Within nine months after Baker v. Carr,
infra, litigation relative to apportionment had been
begun in some 34 States.
[***4]

n2. They run anywhere from "Courts in
the Thicket," Hanson12 Amer.U.L.Rev. 51to
"Political Thickets and Crazy Quilts: etc.," McKay,
61 Mich.L.Rev. 645.

Two questions are presented: (1), Does Senate Bill
8 of the Acts of Assembly, Extraordinary Session 1965,
constitutionally apportion the membership of the State
Senate; and (2), If it does not, is Senate Bill 5 free of con-
stitutional infirmity, because it apportions the member-
ship of both the State Senate and the House of Delegates
in a constitutionally permissible manner?

We set forth here a bare outline of the history of the
case, because of detailed account thereof may be found
in our two previous opinion§28 Md. 412and229 Md.
406)and the [**275] opinion of the Supreme Court on
appeal theretq377 U.S. 656)(There is a slight typo-
graphical error on page 663 where the opinion states this
Court split 5-to-3 on its decision. The split was 4-to-3.)

The case originated in 1960 by a bill of complaint
filed in the Circuit Court for Anne Arundel County. The
plaintiffs alleged that the apportionment of the General
Assembly, pursuarjt**5] to Article Ill, 88 2 and 5, of
the Maryland Constitution, discriminated against them as
inhabitants and voters in the more populous areas of the
State, by according them substantially less representation
than that given to persons residing and voting in less pop-
ulous areas. They requested declaratory and injunctive
relief. In February, 1961, the trial court sustained defen-
dants' demurrers and dismissed the bill. In April of 1962,
we reversed (splitting 5-to-2) and remand€@28 Md.
412.)On May 24, 1962, the trial court held that the House
of Delegates was unconstitutionally
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[*476] apportioned, but made no finding with reference

to the Senate. The Legislature, called into special ses-
sion by the Governor in May, 1962, enacted stop-gap
legislation allocating 19 additoinal seats in the House of
Delegates to the more populous areas of the State.

As the trial court made no ruling with reference to
the apportionment of the Senate, the plaintiffs appealed
to this Court On June 8, 1962, we remanded for a deci-
sion on the question. The trial judge concluded that the
Senate was constitutionally constituted, and the plaintiffs,
again, appealed. This Court, splitting 4-to-3, affirmed.
[***6] The plaintiffs appealed to the Supreme Court,
where the holding was reversed, the Supreme Court hold-
ing tht the apportionment of both the House of Delegates
and the Senate was invidiously discriminatory and, there-
fore, unconstitutional and illegal. In compliance with the
mandate from the Supreme Court, we remanded the case
to the trial court with directions to retain jurisdiction and
to take affirmative action upon application of any of the
parties in the event that the Legislature failed to enact a
constitutionally valid apportionment scheme prior to the
1966 primary elections.

At its regular 1965 session, the Legislature passed
no reapportionment legislation. As a result thereof, the
Governor convened a special session for the purpose of
complying with the Supreme Court's mandate that such
legislation must be enacted. Senate Bills 5 and 8 re-
sulted. Senate Bill 8 contains an unusual provision stat-
ing that if it "be declared valid by the Court of Appeals
of Maryland," then Senate Bill 5 "shall not become effec-
tive." The purpose of this provision is, of course, to obtain
for the less populous areas the more favorable represen-
tation afforded them by Senate Bill 8, if constitutionally
[***7] permissible. The Governor signed both Bills, after
publicly announcing that he thought Senate Bill 8 uncon-
stitutional, but that the Legislature was entitled to have
the Court of Appeals pass upon that question first, if the
Legislature so desired. This is the posture of the case as
it reaches us at this time.

As previously indicated, we find it unnecessary, un-
der the facts here presented, to set forth, elaborately, the
applicable law. Although recognizin the impracticabil-
ity of apportioning on the basis of an exact mathematical
formula, in both the appeal
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[*477] inthis case and iBims, suprathe Supreme Court
held, flately, that each body of a bicameral state legislature
must be apportionegrimarily on a population consider-
ation. In addition to this holding, the opinion Bims,
obligingly, went on to advise as to what probably would,
and what probably would not, be constitutionally per-
missible under certain named circumstances. We quote
pertinent excerpts therefrom:

"*** \Wesbernclearly established that the fundamen-
tal principle of representative government in this country
is [**276] one of equal representation for equal numbers
f people, [***8] without regard to race, sex, economic
status, or place of residence within a State."

"Legislators represent people, not trees of acres.
Legislators are elected by voters, not farms or cities or
economic interests."

"Diluting the weight of votes because of place of
residence impairs basic constitutional rights under the

Fourteenth Amendment just as much as invidious dis-
criminations based upon factors such as race, * * *."

"And, if a State should provide that the votes of cit-
izens in one part of the State should be given two times,
or five times, or 10 times the weight of votes of citizens
in another part of the State, it could hardly be contended
that the right to vote of those residing in the disfavored
areas had not been effectively diluted. It would appear
extraordinary to suggest that a State could be constitu-
tionally permitted to enact a law providing thta certain of
the State's voters could vote two, five, or 10 times for their
legislative representatives, while voters living elsewhere
could vote only once. And itis inconceivable that a state
law to the effect that, in counting votes for legislators,
the votes of citizens in one part of the State would be
multiplied by [***9] two, five, or 10, while th evotes
of persons in another area would be counted only at face
value,
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[*478] could be constitutionally sustainable. Of course,
the effect of state legislative districting schemes which
give the same number of representatives to unequal num-
bers of constituents is identical."

"While the result of a court decision in a state leg-
islative apportionment controversy may be to require the
restructuring of the geographical distribution of seats in a
state legislature, the judicial focus must be concentrated
upon ascertaining whether there has been any discrimina-
tion against certain of the State's citizens which constitutes
animpermissible impairment of their constitutionally pro-
tected right to vote.”

"But the basic principle of representaive government
remains,and must remain, unchanged - the weight of a
citizen's vote cannot be made to depend on where he
lives. Population is, of necessity, the starting point for

consideration and the controlling criterion for judgment
in legislative apportionment controversies."

"Logically, in a sociey ostensibly grounded on rep-
resentative government, it would seem reasonable that a
majority of the people of a Sta{g**10] could elect a
majority of that State's legislators. To conclude differ-
ently, and to sanction minority control of state legislative
bodies, would appear to deny majority rights in a way that
far surpasses any possible denial of minority rights that
might otherwise be thought to result."

"We are told that the matter of apportioning represen-
tation in a stae legislature is a complex and many-faceted
one. We are advised that States can rationally consider
factors other than population in apportioning legislative
representation. We are admonished not to restrict the
power of the States to impose
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[*479] differing views as to political philosophy on their
citizens. We are cautioned about the dangers of entering
into political thickets and mathematical quagmires. Our
answer is this: a denial of constitutionally protected rights
demands judicial[**277] protection; our oath and our
office require no less of us."

Senate Bill 8 provides for a 53-member Senate, to
be elected from 29 senatorial districts (with a further
provision relative to "subdistricts,” not necessary to be
considered in detail). One seat is allocated to each of
19 counties (Maryland, of course, has putl1l] 23),
and the balance are allocated to the other (more popu-
lous) counties and the Legislative Districts of Baltimore
City. It takes no more than a cursory examination of the
Bill to see that its underlying scheme, glaringly, falls far
short of the requisites laid down by the Supreme Court
to render the provisions of a state apportionment measure

constitutionally permissible.

Under the Bill, each district or subdistrict would elect
at least 1 Senator. It will be unnecessary to state all of
the disparities in population ratios in all of the districts
and subdistricts; some of them follow. Kent and Calvert
Counties, each with a population of about 15,000 souls
(population will sometimes be referred to herein in even
thousands), are given 1 senator apiece, while 17 other
counties, with larger populations, some with populations
as high as 84,000 (Allegany) and 91,000 (Washtinton),
are also only allocated 1 senator each. n3 A simple arith-
metical calculation hsows the disparity in individual vot-
ing effectiveness to range to a ratio of just about 6 to
1. Baltimore City, with a population of 939,000 is al-
lotted 12 senantors; Baltimore County, with a population
of 492,000, 7 senators***12] and Prince George's
County, with a population of 357,000, 6 senators. Taking
15,000, the population of Calvert and Kent Counties, as a
basis for calculation, it is seen that the votes of



Page 7

241 Md. 471, *480; 217 A.2d 273, **277;
1966 Md. LEXIS 737, ***12

[*480] the people of Baltimore City, when compared
with the votes of the people of those counties, ae debased
or diluted more than 5 to 1; the votes of the people of
Baltimore County by over 4 1/2 1; and the votes of the
inhabitants of Prince George's County nearly 4 to 1.

n3 The populations of the counties and
Baltimore City are stated in the appendices 1, 2
and 3 filed herewith. See also Appendix A and
Appendix B on pp. 429 and 430 of 229 Md. These
appendices show in detail the various disparities.

Additionally, it should be noted that under the scheme
of the Bill some 37% of the State's population would elect
a majority of 27 senators. n3a Also, it is significant that
very few of the 29 Districts would involve a variance of
less then 15% (a figure that some courts consider to be
about the top variance allowablg***13] except un-
der very unusual circumstances, or necessary, in a few
instances, to round off an otherwise rational state appor-
tionment scheme), although some of the variances would
range to about 74%.

n3a Appendix 3 shows that Somerset, Kent,
Caroline, Queen Anne's, Talbot, Dorchester,
Wicomico, Worcester, Cecil, Calvert, St. Mary's,

Charles, Howard, Carroll and Garrett would each
elect 1 Senator for a total of 15; Montgomery and
Prince George's 12 for a total of 27 Senators.

The combined population of these counties is
1,138,563; which is 36.7% of the total population
of 3,100,689.

A reading of the above facts discloses that Senate Bill
8 transgresses and runs counter to nearly, if not, all of the
mandates contained in the excerpts we have quoted from
Sims.It is not based, primarily, on a population scheme;
on the contrary, it is patently based upon geographical
consideration, with county lines forming the boundaries,
for the main part, of the Senatorial Districts, and the
Districts, as proposed, wou[t#*14] without peradven-
ture of doubt, discriminate against large segments of the
citizens of the State in their "constitutionally protected
right to vote" without those votes being diluted. It, possi-
bly, would permit considerably less than a majority of the
population to elect a majority of the Senators. It definitely
and obviously makes the weight of tH&278] citizens'
votes "depend on where [they] live," and this "weight" is
shown to vary nearly to the ratio of 6 to 1.

However, counsel for the appellants with commend-
able zeal n4
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[*481] and at greatlength, have urged upon us that the dis-
parities mentioned above are constitutionally permissible
because of the large amount of local legislation consid-
ered by the members of the General Assembly, and the
important role in Maryland played by its counties. We
concede the postulates of this argument, and, in answer-
ing the same, would discuss and consider them at greater
length, were it not for the fact that the Supreme Court
has already answered the same, and its rulings upon the
Federal Constitution are binding, not only upon us, but
upon all of the Courts in this Nation. l8mis,at p. 578

of 377 U.S., the Chief Justice[***15] for the Court,
stated:

"Since, almostinvariably, there is a significantly larger
number of seats in state legislative bodies to be distributed
within a State than congressional seats, it may be feasible
to use political subdivision lines to a greater extent in es-
tablishing state legislative districts than in congressional
districting while still affording adequate representation
to all parts of the State. To do so would be constitu-
tionally valid, so long as the resuling apportionment was
one based substantially on population and the equal-
population principle was not diluted in any significant
way."

n4 Counsel for appellants advanced, with abil-

ity and skill, every seemingly possible argument
favorable to their clients, and counsel for the other
parties did likewise. The Attorney General points to
his rather unusual role in not defending the consti-
tutionality of a legislative enactment. We know of
no reason why the Attorney General, or any other
lawyer, should stultify himself by arguing to the
Court contrary to his honest beliefs. He would have
been in a most anomolous situation, after advising
the Legislature that Senate Bill 8 was unconstitu-
tional, if he argued here that it was. In our judg-
ment, the Attorney General and his staff who as-
sisted him conducted themselves with proper deco-
rum as officers of this Court.

[***16]

From our statement above of the provisions of the Bill,
wherein the county lines are predominantly utilized for
political subdivision purposes and the weight of citizens'
votes are debased to a rate of 1 to 6, can it be seriously
contended the Bill "Still [affords] adequate representation
to all parts of the State," or that the apportionment is one
basedsubstantiallyon population, and "the equal popu-
lation principle [has not been] diluted in any significant
way"? We think not. The figures hemselves
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[*482] show, to the point of mathematical demonstra-
tion, that the equal-population principle is attempted to
be diluted to such an extent that the Bill has little resem-
blance to constitutional permissibility. In our judgment,

the Bill attempts to "dilute” the equal-population rule to a

point where we know of no ready "condiment" that would

quickly restore its constitutional "flavor."

The Court, again, at page 580, recognizes that "some
deviations from population-based representation" may be
allowable in order to insure "some voice" to political sub-
divisions as political subdivisions, "as long as the ba-
sic standard of equality of populati@mong districts is
maintained.'[***17] Finishing the paragraph, the Court
concluded:

"Butif, even as aresult of a clearly rational state policy
of according some legislative representation to political
subdivisionspopulation is submerged as the controlling
consideratiorin the apportionment of seats in the partic-
ular legislative body, then the right of all of the State's
citizens to cast an effective ad adequately weighted vote

would be unconstitutionally impaired."

[**279] The Court had already stated, as quoted
above, " * * * if a State should provide that the votes
of citizens in one part of the Stat should be given two
times, or five times, or 10 times the weight of votes of
citizens in another part * * *, it could hardly be contended
that the right to vote of those residing in the disfavored
areashad not been effectively dilutedThis portion of
the opinion makes clear what that Court meant when it
used the phrase "population is submerged as the control-
ling consideration.” With the disparity in the instant case
ranging to some 6 to 1, we have no hesitancy in holding
that population is submerged as the controlling consider-
ation in Senate Bill 8, and its overall provisions render it
constitutionally[***18] impermissible.

The Supreme Court, iBims,clearly stated that, in
considering the constitutional composition of a bicameral
legislature, the make-up of both branches should be con-
sidered together, for it is possible that the composition of
one body of such a legislature
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[*483] might prevent some deviation in the other body
from being constitutionally impermissible, which would
be impermissible if the composition of that body were
considered alone. We have considered Senate Bill 8 in
this light. It and Senate Bill 5 have identical provisions
relative to the apportionment of the House of Delegates.
We find nothing in the apportionment of the House, as we
will explain it below, which would remedy the constitu-
tional pitfalls of Senate Bill 8.

If we entertained any doubts whatever that our above
holding is not directed and impelled by the decisions in
Sims, supraand the appeal of this case to the Supreme
Court, they would be quickly dispelled by a reading of any
one of three cases decided by that Court on the same day
asSimsand the appeal hereiWMCA, Inc. v. Lomenzo,
377 U.S. 633where New York's apportionment of both
Houseswas declared invalifk**19] Davisv. Mann, 377
U.S. 678 which struck down Virginia's apportionment -
variances in the House ranging to 4.36 to 1, in the Senate
to 2.65 to 1; and_ucas v. Colorado General Assembly,
377 U.S. 713which dealt likewise with Colorado's ap-
portionment where the disparities in the Senate ranged to
3.6to 1, and in the House 1.7 to 1.

Appelints' final contention is that the Bill should be
sustained as a valid stop-gap measure. The short but com-
plte answe to this is the Supreme Court's command in its
remand of the case to this Court: "However, under no cir-
cumstances should the 1966 election of members of the
Marylnd Legislature be permitted to be conducted pur-
suant to the existing or any other unconstitutional plan.”
377 U.S. atp. 676.

We turn to Senate Bill 5. None of the parties hereto
contests its validity; however, in view of the mandate of
the Supreme Court, mentioned above, we deem it appro-
priate to pass upon its validity.

This Bill presents a different picture from Bill 8. An
analysis of Bill 5 discloses an underlying scheme of ap-
portionment of each branch of the Maryland Legislature
based primarily on the population of the State's residents.
We considep***20] firstthe provisions relative to meme-
bership of the Senate.
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[*484] The State is divided into 16 Senatorial Districts
from which 43 Senators will be elected; 3 from District 1,
comprising Garrett, Allegany and Washington Counties;
2 from District 2, Frederick and Carroll Counties; 5 from
District 3, Montgomery and Howard Counties; 5 from
District 4, Prince George's County; 1 from District 5,
Charles and St. Mary's Counties; 3 from District 6, Anne
Arundel and Calvert Counties; 2 each from Districts 7-
12 (the Legislative Districts of Baltimore City); 7 from
[**280] District 13, Baltimore County; 1 from District
14, Harford County; 2 from District 15, Kent, Queen
Anne's, Caroline and Talbott Counties; and 2 from District
16, Dorchester, Wicomico, Worcester, and Soimerset
Counties. The bill provides for subdistricting any dis-
trict entitled to elect more than 2 Senators.

Looking at the Bill in the light the Supreme Court has
said that we must, i.e., placing the "judicial focus" on "the
overall representation accorded to the State's voter," we
find from Appendix 2 the following. The State's popu-
lation (1960 census) is 3,100,689, which divided by 43

gives amathematical ufit*21] of senatorial population

of 72,109. The least percentage of the State's population
which can elect a majority of 22 Senators will be 47.8 The
Supreme Court, in one of the excerpts fr&@msabove,
stated that it was not too much to expect from a proper
apportionment that a majority of the voters be required
in order to elect a majority of the members of a legisla-
ture. However, the Court recognized that its suggested
guidelines set forth therein were not inflexible, and, un-
der warranted circumstances, they might yield slightly
in order to accommodate and accomplish a rational state
policy of apportionment. The rather small discrepancy
here is not sufficient, we think, to destroy the validity of
the reasonable and well thought-out apportionment of the
members of the Senate.

Further, in no District is one voter's vote raised or di-
luted to a ratio of as much as 2 to 1. On the contrary, in
only 4 of the 16 Districts does the population-per-senator
figure vary more than 15% from the mathematical popu-
lation norm, n5 and
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[*485] these exceed the 15% by small margins only (two
of these are Legislative Districts in Baltimore City, whose
overall variance is but 8.5%). And i[i**22] 7 of the
Districts the variance is less than 7%.

n5 The Supreme Court has not set an exact
mathematical ratio, which will be constitutionally
permissible or impermissible, and neither has any
other Court to our knowledge. However, as we
stated above, some Courts have adopted as a rule of
thumb that a variance of over 15% from the popula-
tion norm would be constitutionally suspect, while
any lesser discrepancy would, under ordinary cir-
cumstances, probably be constitutionally permis-
sible. Toombs v. Fortson, 241 F.Supp. 65 (1965)
(D.C., N.D.Ga.);Silver v. Brown, 405 P.2d 132
(Sup.Ct.Cal. In Bank).

Although these comparatively small disparties exist,
they are to be expected in nearly any rational overall State
policy in reapportioning its Assembly, and they indicate
no ulterior motives, for the Districts follow the bound-
aries of the present political subdivisions. The following
of the existing boundaries, being the handling of voting

machinery, its facility in conducting elections, and the less
likelihood[***23] of any attempt at gerrymandering.

We hold that this Bill is an honest State effort to ap-
portion the Senate on a population basis, and the small in-
equalities in voting strength mentioned above result from
a good-faith attempt to effectuate a rational State policy,
and that they are within the limitations set by the Supreme
Court a sbeing Constitutionally permissible.

We turn no to the apportionment of the House of
Delegates. Senate Bill 5 provides for a membership of
142 Delegates. Each county of the State and Baltimore
City is allocated a minimum of 1 Delegate, accounting
for 24 members. The remaining 118 seats are appor-
tioned among the counties and Baltimore City according
to the mathematical formula of equal proportions. The
formula is applied by dividing the population of each
county and the City, separately, by the geomertrical mean
between the numerals 1 and 2, 2 and 3**281] and 4,
and continuing in the progression so long as necessary to
complete the computation. The resulting quotients for the
House of Delegates are then arranged in order of numeri-
cal size, from the largest to the smallest, and the first 118
listings are given as additional membershipg*t424]
the particular county or to Baltimore City. The
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[*486] Delegates thus allotted to the City are apportioned Court has recognized that some divergences from pop-
inthe same manner and allocated to the several Legislative ulationbased representation are permissible, so long as
Districts thereof. The result of this "more or less fancy" they are the result of legitimate considerations incident
mathematical calculation in apportioning the Delegatesis to the effectuation of a rational state policy, based princi-
shown, according to the parties, on Appendix 3. pally upon population.Reynolds v. Sims, supra; Roman
v. Sincock, 377 U.S. 69%omparelLucas v. Colorado
General Assembly, supra, 377 U.S. 7IBe parties to
this appeal and the counsel who represent them have, for
the main part, been vitally interested, for the last several
years, in matters pertaining to apportionment, and have
made careful studies of the decisions and writings thereon.
They all agree that Bill 5 is constitutionally permissible.
In light of the above and our own careful consideration
An examination of Appendix 3 reveals that the mathe-  of the matter, we are unwilling to strike down the Bill for
matical unit of delegate populationis 21,836. Each county the comparatively few "suspect" variances, which, in our
obtains at least 1 member. Of the 142 seats, 132 will view, clearly result from an earnest effort to accomplish
be elected by populations with variances less than 15% a reasonable statewide apportionment, and, at the same
of the mathematical norm. The highest variance in the time, accord some slight independent representation to
10 seats which exceed 15% is one seat which ranges to individual, existing political subdivisions.
36%, but none of them reaches a disparity as great as
2 to 1. According to the decisions, 36% is, of course,
high. However, as we stat§ti*25] above, the Supreme

The Bill also makes provision for dividing the coun-
ties and the City into districts, based on population, in
the event any county is awarded more than 8 Delegates,
or the City more than 48. It also provides for continuing
its provisions in the elections after the year 1970, on the
bases of federal decennial censuses. It is unnecessary to
discuss the details of these provisions here.

It will be noted that the 19 least populous counties
and the
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[*487] First, Third, Fourth, Fifth and***26] Sixth
Legislative Districts of Baltimore City, with 49.5% of
the Statehs population will elect 71 delegates, contitut-
ing 50% of the membersnhip and the remaining political
subdivisions, with 50.5% will also elect 71 members. A
further analysis of Appendix 3 discloses that 5 subdivi-
sions, having 75.3% of the population, will select 106
Delegates, or 74.7% of the membership, while the re-
maining subdivisions, with 24.7% of the population will
elect 36 members, constituting 25.3% of the total mem-

bership. To us, this demonstrates an honest and sincere
apportionment, founded, primarily and principally, upon
population.

We hold that Senate Bill 5 is constitutionally sustain-
able, and that it does not violate either the State or Federal
Constitutions.

The above are the reasons that the majority passed the
per curiamorder herein.

[**282]
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53 MEMBERS (SENATE BILL 8)

District

County

Garrett
Allegany
Washington
Frederick
Carroll
Howard
Montgomery
Prince George's
Charles
St.Mary's
Calvert

Anne Arundel
Baltimore City:
District No. 1
2

3

4

5

6

Baltimore
Harford

Cecll

Kent

Caroline
Queen Anne's
Talbot
Dorchester
Wicomico
Worcester
somerset

1960
Census

20,420
84,169
91,219
71,930
52,785
36,152
340,928
357,395
32,527
38,915
15,826

206,634
126,611
166,057
170,414
199,385
162,437
154,120
492,428
76,722
48,408
15,481
19,462
16,569
21,578
29,666
49,050
23,733
19,623
3,100,689

Senators

1
1
1
1
1
1
6

6
1
1
1

PR LR RPRPERGNNNNND W

a1
w

No. of

20,420
84,169
91,219
71,930
52,785
36,152
56,821

59,566

32,572
38,915
15,826

68,878
63,306
83,029
85,207
79,693
81,219
77.060
70,347
76,722
48,408
15,481
19,462
16,569
21,578
29,666
49,050
23,733
19,623

Pop. per
Senator

-65
+44
+56
+23
-10
-38

+2
-44
-34
-73

+18
+8
+42
+46
+36
+39
+32
+20
+31
-17
-74
-67
72
-63
-49
-16
-59
-67

% Variance
Unit of Population

15%=49,728)
[*+283]
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82,925-15% = 61,293)

[*489] APPENDIX 2 SENATOR JAMES PLAN FOR
REAPPORTIOMENT OF SENATE WITH 43
SENATE BILL 5 - THIRD READING COPY MEMBERS
County 1960 No. of Pop. per % Variance
Census Senators Senator - Unit of
Population

Sarreett, Allegany, Washington

195,808 3 6k,269 -9.5

Frederick, Carroll 124,715 2 62,358 -13.5

Montgomery,Howard 377,080 5 75,416 +4.6

Prince Geroge's 357,395 5 5 71,479

-0.9

Charles, St. Mary's 71,487 1 71,487 -0.9

Anne Arundel, Calvert 222,460 3 74,153 +2.8

Baltimore City: (939,024) (12) (78,252) (+8.5)

District No. 1 126,611 2 63,306 -12.2

District No. 2 166,057 2 83,029 +15.1

District No. 3 170,414 2 85,207 +18.2

District No. 4 159,385 2 79,693 +10.5 Dist
-rict No. 5

162,437 2 81,219 +12.6

District No. 6 154,120 2 77,060 +6.9

Baltimore County 492,428 7 70,347 -2.4

Harford 76,722 1 76,722 +6.4

Cecil, Kent, Queen Anne's,

Caroline & Talbot 121,498 2 20,749 -15.8

Dorchester, Wicomico,

Worcester & Somerset 122,072 2 61,036 -15.4

3,100,689 43
1 Unit [***28] of Population is 72,109 (+15% = [**284]
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[*490] APPENDIX 3 DELEGATES 142 MEMBERS BY MATHEMATICAL
FORMULA OF EQUAL PROPERTIONS (SENATE
REAPPORTIONMENT OF HOUSE OF BILLS 5 AND 8)

County 1960 Census No. of Delegates Pop. per Delegate % Variance
Unit of Population

Allegany 84,169 4 21,042 -4
Anne

Arundel 206,634 9 22,959 +5
Baltimore 492,428 22 22,383 +3
Baltimore

City:

District

No. 1 126,611 6 21,102 -3
District

No. 2 169,308 8 21,164 -3
District

No. 3 167,163 8 20,895 -4
District

No. 4 159,385 7 22,769 +4
District

No. 5 162,437 7 23,205 +6
District

No. 6 154,120 7 22,017 +1
Calvert 15,826 1 15,826 -28
Caroline 19,462 1 19,462 -11 Carroll
52,785 2 26,393 +21

Cecll 48,408 2 24,204 +11
Charles 32,572 2 16,286 -26
Dorche-

ster 29,666 1 29,666 +36
Freder-

ick 71,930 3 23,977 +10
Garrett 20,420 1 20,420 -7
Harford 76,722 4 19,181 -12
Howard 36,152 2 18,076 -17
Kent 15,481 1 15,481 -20
Montgo-

mery 340,928 16 21,308 -2
Prince

George's 357,395 16 22,337 +2
Queen

Anne's 16,569 1 16,569 -24
St.

Mary's 38,915 2 19,458 -11
Somerset 19,623 1 19,623 -10
Talbot 21,578 1 21,578 +1
Washing-

ton 91,219 4 22,805 +4
Wicomico 49,050 2 24,525 +12
Worcester 23,733 1 23,733 +9
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County 1960 Census No. of Delegates Pop. per Delegate % Variance
Unit of Population
3,100,689 142
[***29] DISSENTBY:
1 Unit of Population is 21,836 (+15% = 25,111-15% BARNES

= 18,561)
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DISSENT:

[**285] [*491] BARNES, J., filed the following
dissenting opinion, in which HORNEY, concurred.

| disent because it seems clear to me that Chapter 3
of the Laws of Maryland (Special Session, October 1965)
(Senate Bill 8) is a constitutionally valid legislative ap-
portionment plan. Senate Bill 8 like Chapter 2 of the Laws
of Maryland (Special Session, October 1965) (Senate Bill
5) provides for a House of Delegates of 142 members, but
provides for a Senate of 53 members rather than a Senate
of 43 members as provided for in Senate Bill 5. | agree
with the majority that the apportionment for the House of
Delegates is valid and constitutional, but | cannot agree
that under the apposite decisions of the Supreme Court
of the United States, the provision in Senate Bill 8 for a
Senate of 53 members denies equal protection of the laws
under the Fourteenth Amendment to the Constitution of
the United States (Fourteenth Amendment).

I do not understand that there is any disagreement
that if the provisions for the 53 member Senate in Senate
Bill 8 are constitutional, these provisions would be given
[***30] effectin view of Section 4 of Senate Bill 8 which

provides that "in the event this Act shall be declared valid
by the Court of Appeals of Maryland, then Chapter 2
(Senate Bill 5) * * * shall not become effective * * * "
This legislative mandate establishes the preference of the
General Assembly for the 53 member Senate if the pro-
visions of Senate Bill 8 establishing it do not contravene
the provisions of the Fourteenth Amendment.

This legislative mandate comes to us with peculiar
force in this case as it must be conceded that the appor-
tionment of members in one of the houses of the Maryland
bicameral legislature is, subject to Constitutional limita-
tions, a purely legislative function in regard to which the
judicial branch of the state government is forbidden by
the Maryland Constitution to interfere. Article 8 of the
Maryland Constitution in regard to separation of powers
provides:

"That the Legislative, Executive and Judicial powers
of Government ought to be forever separate and distinct
from each other; and no person exercising the functions
of one of said Departments shall assume or discharge the
duties of any other."
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[*492] Our predecessors indicated in 1829+*31]
Crane v. Meginnis, 1 G. & J. 463, at 47Rat:

in

"The legislative department is nearest to the source
of power, and manifestly the predominant branch of the
government.”

This of necessity must be the case in a representative
form of government. We held iRirst Continental Sav. &
Loan Ass'n., Inc. v. Director, State Dept. of Assessments
and Taxation, 229 Md. 293, 302, 183 A.2d 347, 351
(1962),that the powers of the General Assembly are ple-
nary except as restrained by the State or federal constitu-
tions.

Indeed, it was not until the decision of the Supreme
Court of the United States (Supreme CourtBaker v.
Carr, 369 U.S. 186, 82 S.Ct. 691, 7 L.Ed.2d 668,
March 26, 1962 that the judicial branch of government,
State of Federal, could consider judicially whether or not
a House of a State legislature was constitutionally estab-
lished. The Supreme Court itself had consistently held
prior to Baker v. Carrthat such an issue was not justi-

ciable. The masterful dissenting opinion of Mr. Justice
Frankfurter inBaker v. Carreviewed the prior authorities
(includingKidd v. McCanless, 352 U.S. 920, 77 S.Ct. 223,
1L.Ed.2d 157 (1956)ecided only 5 yeang**32] prior

to Baker v. Carrin which the Supreme Court had itself
by dismissing the appeal iKidd held that the issues in
regard to the composition of the Tennessee Legislature in-
volved inBaker v. Carrwere not justiciable) anft*286]
pointed out the lack of widsom and the dangers involved
in departing from the well established doctrine in a most
sensitive area of state-federal relations. | have not yet
seen any satisfactory answers to the points made by Mr.
Justice Frankfurter and Mr. Justice Harlan in their dis-
senting opinions irBaker, but I, of course, agree that
we are bound by the decisions of the majority of the
Supreme Court on federal constitutional issues whether
or not we think them sound or justified. It might be
added that it was by no means clear, however, until our
decision by a divided Court iMaryland Committee for
Fair Representation v. Tawes, 228 Md. 412, 180 A.2d 656
(1962)that our duty of obedience to the decisions of the
majority of the Supreme Court extended to a
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[*493] holding thatthis Court had powerunder the
Maryland Constitutiorto strike down a provision of that
Constitution establishing the membership in the General
[***33] Assembly. Judges Henderson and Horney in
their dissent in thdlaryland Committeease were of the
opinion that this Court had no such power but that the
exercise of that power resided only in the federal courts.

| review these rather recent adventures in constitu-
tional law only to indicate that the entire field is a new
one fraught with grave dangers in a delicate area of state-
federal relations and in which the Supreme Court has es-
tablished no certain guidelines, preferring - properly |
think - to consider each case as it arises in the light of
general constitutional concepts which the Supreme Court
has enunciated.

| agree with the majority that the most important de-
cision of the Supreme Court of the 6 reapportionment
cases, decided June 15, 1964 n1 bearing on the questions
before us isReynolds v. Sims, 377 U.S. 533, 84 S.Ct.
1362, 12 L.Ed.2d 506 (1964%hief Justice Warren, for
the Supreme Court, statedReynolds v. Sims:

"For the present, we deem it expedient not to attempt

to spell out any precise constitutional tests. What is
marginally permissible in one State may be unsatisfactory
in another, depending on the particular circumstances of
the case. Developinff**34] a body of doctrine on a
case-by-case basis appears to us to provide the most sat-
isfactory means of arriving at detailed constitutional re-
quirements in the area of state legislative apportionment."
(377 U.S. 578)

nl. In addition to Reynolds v. Sims, they are
WMCA, Inc. v. Lomenzo, 377 U.S. 633, 84 S.Ct.
1418, 12 L.Ed.2d 568, Maryland Committee v.
Tawes, 377 U.S. 656, 84 S.Ct. 1429, 12 L.Ed.2d
595, Davis v. Mann, 377 U.S. 678, 84 S.Ct. 1441,
12 L.Ed.2d 609, Roman v. Sincock, 377 U.S. 695,
84 S.Ct. 1449, 12 L.Ed.2d 620, Lucas v. Colorado
General Assembly, 377 U.S. 713, 84 S.Ct. 1459, 12
L.Ed.2d 632.

The Supreme Court recognizes the obvious fact that
in the 50 States there are substantial and important dif-
ferences in political traditions, economic conditions, and
historical background
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[*494] which would make a simplistic, arithmetical re-  tionally valid "so long as the resulting apportionment
quirement for legislative apportionment unworkable, ab- was one baseslibstantiallyon population and the equal-
horrent to the people affected and possibly destructive of population principlewas not diluted in any significant
orderly representative government. In short, the Supreme way." (377 U.S. 578)

[***35] Court has no notion of establishing a constitu-
tional Procrustean Bed on which the legislatures of the
50 States will be forced and then cut off or stretched to
conform to its precise measurements. In my opinion, the
majority has been led astray by its failure to appreciate
and apply this declared policy of the Supreme Court; it
does not see the constitutional "woods" for the arithmeti-
cal "trees".

lll. "A state may legitimately desire tmaintain the
integrity of various political subdivisiongsofar as pos-
sible, and provide for compact distridtg*36] of con-
tiguous territory in designing a legislative apportionment
scheme. * * *|ndiscriminate districting, without any
regard for political subdivision or natural or historical
boundary linesmay be little more than an open invita-
tion to partisan gerrymandering377 U.S. 578-579)

What then are the applicable general principles
enunciated by the Supreme Courf**287] in the
Reapportionment Cases? As | read these cases they
are:

IV. "History indicates * * * that many States have
deviated, to a greater or lesser degree, from the equal-
population principle in the apportionment of seats in at
least one house of their legislatures. So long as the di-

I. " ***a majority of the people of a State [should] vergences from a strict population standard are bagsed
elect a majority of that Statehs legislatof@77 U.S. 565) legitimate considerations incident to the effectuation of
a rational state policy, some deviations from the equal-
population principle are constitutionally permissible with
respect to the apportionment of seats in either or both

II. More flexibility is constitutionally permissible
with respect to state legislative apportionment than in
congressional districting and this flexibility is constitu-
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[*495] of the two houses of a bicameral state legislature.
(377 U.S.579)

V. "A consideration that appears to be of more sub-
stance in justifying some dewvviations from population-
based representation in state legislatures is thah-of
suring some voice to political subdivisions, as political
pubdivisionsSeveral factors make more than insubstan-
tial claims that a State can rational§*37] consider
according political subdivisions some independent repre-
sentation in at least one body of the state legislature, as
long as the basic standard of equality among districts is
maintained. Local governmental entitles are frequently
charged with various responsibilities incident to the op-
eration of state governmerih many Statesnuch of the
legislature's activity involves the enactment of so-called
local legislation, directed only to the concerns of partic-
ular political subdivisions." (377 U.S. 580-581)

VI. "Butif, even as a result of a clearly rational state
policy of according some legislative representation to po-
litical subdivisions, populatiois submergeds the con-
trolling consideration in the apportionment of seats in the

particular legislative body, then the right of all th eSate's
citizens to casan effective and adequately weighted vote
woud be unconstitutionally impaired377 U.S. 581).

In my opinion the above quotations are far more ap-
posite to the situation involved in the case at bar than are
many of the quotations, also froraynolds v. Simsglied
on in the majority opinion.

These general prnciples, particularly relevant to the
[***38] case at bar, have for the Most part, been given
in the exact language used by Chief Justice Warren in
enunciating them imeynolds v. SimsAs he spoke for
the majority of the Supreme Court, we are entitled, and
indeed required, to take his words at their face value and
to believe that the majority of the Supreme Court intends
to adhere to them. In my opinion, the General Assembly
and the people of this State are also entitled to have us
apply [**288] these general principles to Senate Bill
8 and to sustain its constitutionality if the application of
those principles permits it.
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[*496] In my opinion, the provisions of Senate Bill 8 in
regard to both the approtionment of seats in the House of
Delegates and in the Senate fully comply with the gen-
eral principles above set forth and Senate Bill 8 should be
held to be constitutional as it does not deny citizens of any
portin of this State the equal protection of the laws. As
the majority agrees that the apportionment of the House
of Delegates in Senate Bill 8 (which is the same as that
in Senate Bill 5) is clearly constitutional, the discussion
will be confined, for the most part, to the approtionment
of the Senate.[***39]

land Il

In the apportionment of the Senate by Senate Bill 8,
a majority of the Senate seats are allocated on the ba-
sis of population. The resulting approtionment is based

substantially on popoulatiomnd the equal-population
principle isnot diluted in any significant way.

The Senate of Maryland as established by the peo-
ple in the Constitution of 1867 did not purport to be
based on any equalpopulation concept. It, as subsequently
amended, provided for one senator from each county and
one senator from each of the six legislative districts of
Baltmore City regardless of population making a total of
2. senators. There were great disparities in the population
of the various counties and Baltimore City legislative dis-
tricts and 19 counties with less than 25% of the population
of the State elected 19, or approximately two-thirds of the
senators. n2 There is no question that the apportinment of
the Senate under Senate Bill 8 is based generally upon the
equal-population principle. The plan of apportionment
adopted
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[*497] in Senate Bill 8 for the Senate, although the sen- ing each legislative district 2 senators each. In Senate
ators are allocated by number in senatorial districts, sub- Bill 5, Baltimore City is also given 12 senators. The 2
stantially follows the same population princigte*40] seats not given to Baltimore City were apportioned one
as that followed for the allocation of seats in the House of each to Prince George's and Montgomery Counties, two
Delegates. The Senate Bill 8 senate plan allosts one sena- of the most populous and rapidly gowing subdivisions,
tor to each political subdivision for a total of 24 and allots ~ which have senatorial rations under Senate Bill 8 which
2m of the remaining 2. seats of the 53 member body ona are almost mathematically perfect. It is clear that over
population basis based on the equal-population principle. one-half of the 53 Senate seats are apportioned according
This is also the same type of rule used in apportioning the to popoulation and that the 5 most populous subdivisions
United States House of Representatives. Under a strict [***41] (Baltimore City, Baltimore, Montgomery, Prince
application of the equal population rule as to the remain- George's and Anne Arundel Counties) elect 3j of the 50
ing 29 seats, Baltmore City would reveive 14 rather than senators, or 64.15% of the Senate while the remaining
12 senators. Baltimore City, however, has for many years counties elect only 19 of the 53 Senatorg289] or
been divided into 6 legislative districts so that it was more  35.85% of the Senate. n3 This not only gives the
practicable to allot 1i seats to Baltimore City thus giv-



Page 26

241 Md. 471, *498; 217 A.2d 273, **289;
1966 Md. LEXIS 737, ***41

[*498] most populous subdivisions majority control
of the Senate but gives them more than the 60% ma-
jority needed to propose amendments to the Maryland
Constitution (Art. X1V, Sec. 1), for enacting emergency
lesialation (Art. XVI. XVI, Sec. 2) and for overriding a
veto by the Governor (Art. I, Sec. 17). It is quite appar-
ent that under Senate Bill 8 the 5 most populous political
subdivisions elect a large and dominating majority of the
members of the Senate; and that the equal-population
principle is indeed not "diluted in any substantial way."
Effective majorityrule is, in my opinion, clearly estatb-
lished.

n2 Even this approtionment of the Senate when
taken together with the reapportionment of the
House of Delegates, was not thought by Mr. Justice
Stewart, in this dissenting opinion, to be unconstitu-
tional on its face or that the entire plan reflected "no
policy, but simply arbitrary and capricious action
or incation." He indicated iMaryland Committee
v. Tawes, 377 U.S. 656 at 677, 84 S.Ct. 1440, 12
L.Ed.2d 608that the case challenging the consti-
tutionality of the Maryland Senate should be re-
manded to determine whether the Maryland appor-
tionment, including the 29 member Senate, "could
be shown systematically to prevent effective major-

ity rule."
[***42]

n3 In the majority opinion it is stated:
"Additionally, it should be noted that under the
scheme of the Bill (Senate Bill 8) some 37% of the
State's population would elect, a moajority of 27
senators." As explained in footnote 3a, of the ma-
jority opinion, this result is reached by combining
the populations of 15 counties having the small-
est populations and having 15 senators with two
of the most populous counties, Montgomery and
Prince George's, having 12 senators. Although the
figures appear to be correct, the result has no po-
litical reality as this type of "combination" is most
unlikely. Of far more significance in this case is the
following: Using the 1960 census figures for popu-
lation in Maryland the five most populous political
subdivisins in Maryland containing 75.35% of the
State's population elect 74.65% of the members of
the House of Delegates and 64.15% of the members
of the Senate. The remaining 19 less populous po-
litical subidivisions elect 24.65% of the members of
the House of Delegates and 35.85% of the members
of the Senate. The calculation is as follows:

1960 Census House Sena
Population % Seats % Seats %
Baltimore City, Baltimore
County, Prince George's
County, Montgomry County
and Anne Arundel County 2,336,409 75.35 106 74.65 34 64.15
Remaining 19 Counties 764,280 24.65 36 25.35 19 35.85

[***43]

lll, IV and V|, As e have seen, the State may "legiti-
mately desire to maintain he integrity of various political
subdivisions." The practicability of accomplishing this ra-
tional State purpose may vary from State to State but in
Maryland, because ofthe unusual importance of the coun-
ties in the Maryland government and their relatively small

number, it is pracicable to preserve their identity and give
them a voice in the Senate without violating the general
equal-population principle.

The importance of the county in Maryland as a gov-
ernmental unit derives, in part, from the early dateof the
creation of many of them. Eleven of the twenty-three
counties were in existence in 1695. n4 The Maryland
Constitution of 1867 by the
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[*499] provisions of Article XIIl, Section 1, effectively, n4 The datesof the creation of the coun-
as a practical matter, revents the creation of any coun- ties in Maryland are as follows: St. Mary's
ties in addition to those already established. n5 The un- 1637, Kent 1642, Anne Arunded 1650, Calvert
usual nature of the Maryland Counties is set forth at page 1650, Charles 1658, Baltimore 1659, Talbot
419 of the Maryland Geological Survey, "The Counties 1662, Somerset 1666, Dorchester 1668, Cecil
of Maryland, Thier [**290] Origin, Boundaries and 1679, Prince George's 1965, Queen Anne's 1906,
Election Districts” (1907) as follows: Worcester 1742, Frederick 1748, Caroline 1773,

Harford 1773, Washington 1776, Montgomery
1776, Allegany 17898 Carroll 1836, Howard 1851,
Wicomico 1867, Garrett 1872.

[***45]

"The counties in Maryland occupy a far more impo-
rant position than do similar politicgt**44] divisions
in many other states of the union. This prominence of
the county is due primarily to the fact that in Maryland it
serves as the unit of division of the territory of the State
and is not formed by the combination of smaller integral
unis, as is the case in the North and West, where town-
ships with their own local political organization are the
units of political division. Where townships exist they are
united to form acounty and the county organization is ac-
cordingly more general and less comlete than is the case
in this state. Maryland possesses incorporated towns and
villages analogous to those of other parts of the United Maryland has been fortunately spared the prolifera-
Statesbut the nearest analogue to a township - the election tion of incorporated towns and villages present in many
district, is not a political unit with its own individual gov- states. Generally speaking the important municipal ser-
ernment, but is rather a precinct serving for election and vicesoutside of Baltimore City, are performed by the
other purposes within the county. In Virginia, the coun-  County governments. The need for local legislation is
ties are often composed of several Hundreds or Parishes likely to continue to a substantial extent even though the
which become the local units in popular consideration if ~Charter-type of County government should be extended
not in political government.” in the future.

n5 See Maryland Geological Survey, "The
Counties of Maryland, Their Origin, Boundaries
and Election Districts" (1907) at page 426. For a
view of the distinctive history of each of th eMary-
land counties see pages 429 to 572.
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[*500] In Maryland, health services are primarily orga-
nized at the county level. n6 Then too, jails, libraries, n7
the assessments of real property n8 and soil conservation
programs n9 are organized on a county basis. Sevnteen
of the twenty-three counties construct, reconstruct and
maintain their own road systems. n10

n6 In the Maryland Manual 1961-1962 at page
69 it is stated: "Local Health Services make pub-
lic health sevice available to residents of Maryland
throught the twenty-four local health departments.
These local health officers with their staffs of
nurses, sanitarians, and others, are the backbone
of public health services in Maryland. These local
units operate the public health programs in each
county and Baltimore City * * * "

[***46]

n7 Md. Code, Art. 77, 88 177-201.
n8 Md. Code, Art. 81, § 232, et seq.

n9 Md. Code, Art. 66C, § 91, see also Maryland
Marnual 1961-1962 p. 116.

n10 Maryland Manual, 1961-1962 p. 99.

An examination of the Maryland Manual, 1961-1962
pages 347, et seq., listing the local officials in even a
small county such as Calvert County, indicates the wide
range of governmental services and responsibilities given
to the county government. In many f the larger coun-
ties there are additional agencies and officials, includ-
ing Planning Commissions, Zoning Boards, Plumbing
Boards, Industrial Development Commissions, Building
Inspectors, Inspectors of Weights and Measures, Parks
Boards, Recreation commissions and other boards and
commissions.

Most importantly, in Maryland one of the most vital
and expensive of all governmental functions, namely, that
of public education, is administered larely at the county,
rather than at the State, level. In Maryland, the State, ex-
ceptin certain limited areas, retains only a visitorial power
over the county school systems. In Andrews, "History of
Maryland," [***47] pages 638-639, the learned author
states:

" ***[In] the original Maryland scheme there were
twenty-three county boards, together with the indepen-
dent unit of Baltimore City. These twenty-four boards in
Maryland acquire[**291] especial significance when it
is realized that New York, for example, has upward of ten
thousand boards."
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[*501] The unusual nature of the MAryland educational
system of using counties as school districts is indicated by
the fact that Maryland is one of only 5 States in the Union
which has no school districts other than county units. n11

nll The other States are Hawaii, Rhode Island,
Virginia and North Carolina. See Anderson et al.,
"Covernment in the Fifty States." (Rev.ed. 1960)
pages 2425.

When the expenditures of the local county govern-
ment and those of the State government are considered,
the importance of the county political subdivision is quite
apparent. Inthe recent Interim Report of the Commission
on State and County Finance (the Cooper Commission),
it [***48] is indicated that in 1962 the direct expendi-
tures of the local governments in Maryland amounted to
$714,400,000.00, or 69.4% of the total expendintures of
State and local governments. At page 13 of the Interim
Report it is stated:

"Of the total task of government, as measured by ex-
penditures, the State bears about 30 percent and local

governments bear 70 percent. The revenue sources are
shared about 50-50. If highway expenditures and rev-
enues are excluded * * * the ivision of responsibility
becomes 25 percent State and 75 percent local, with the
revenue split still remaining close to 50-50."

It seems clear, therefore, that in Maryland, the polit-
ical subdivisions, given some (but not controlling) inde-
pendent representation in the Senate by Senate Bill 8 are
the basicframework in the governmental structure of the
State. These political subdivisions carry out vital reson-
sibilities of government in many most important areas, so
that oneof the factors mentionedReynolds v. Sinfer a
departure from populationbased-representation is clearly
met. Itis presentin MAryland to a far larger extent than
was present in any of the reapportionement cases decided
by the Supreme Couit**49] involving reapportionment
plans in States other than Maryland.

As would b expected in a State in which the local po-
litical subdvisions are given such important governmental
responsibilities, much of the legislation considered by the
General Assembly of Maryland is "local leislation.” The
Chief Justice has
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[*502] quite properly indicated that this factor is one
which may be considered as part of a rational State reap-
portionment policy justifying representation to a political
subdivision, as such, and some divergence from a strict
population standard.

This factor of "local legislation" applies with particu-
lar force in Maryland. Apparently Maryland is one of the
few Statesin the Union having a published Codeof Public
Local Laws. Dr. Carl Everstine, the very able Director
of the Department of Legislative Reference in "Maryland
Legislative Council, Local Government: A Comparative
Study" Research Report No. 23 (September 1944) age 1,
stated:

"Maryland occupies almost a unique osition among
the states, for its legislature gives perhaps more attention
to thedeatils of local government than does the legislature
of any other state in the Union."

Dr. Everstine also pointed ofit**50] the vital im-
portance of the "local delegation" in the consideration of
local bills as follows:

"The rules of procedure adopted and followed by the
legislatures of other states show an interesting contrast
with thos eof Maryland with respect to the committees
to which local bills may be assigned. "Local bills intro-
duced into the General Assembly of Maryland usually
are [**292] referred to select committees made up,
in the House, of the members of the county delegation
concerned, and in the Senate, of the Senator from the
county concerned and the senators from two adjoining
counties. Occasionally, a bill which would affect only
one county may yet have implications of state-wide im-
portance which will lead to its being referred to a standing
commitee, but it is the general practice to refer all local
bills to select committees, and the rest of the legislature
accepts without question the recommendations of thesec-
ommittees. There are no standing committees to which
all local bills may be referred simply by virtue of their
being local bills.

"The Pracice in other states seems to be widely dif-
ferent than in Maryland. Every one of the other forty-
seven
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[*503] states has org**51] or more standing commit-
tees to which, so far as one may judge from their names,
the local bills ofall counties may be referred." n12

nl2. "Maryland Legislative Council, Local
Government: A Comparative Study", Research
Report No. 23 (September 1944) page 17.

In Maryland's political life, the Senator from the
county in regard to which the local legislation is con-
cerned, usually plays a dominant role in its consideration,
and ultimate passage or rejection. The senator has partic-
ular political responsibility in this field and is usually held
accountable by the electorate for the success or failure of
the local legislative program for the political subdivision.
The senator has been thought of by his constitutents as
a member of the "upper" House of the bicameral legis-
lature, and as such, to have greater authority and pres-
tige than that enjoyed by the members of the House of
Delegates. One might think that the senator's dominant
position in local legislation would be taken over by the

delegate in thos§g**52] counties who will only have
one delegate, but this idea overlooks the political fact that
legislation must also pass the Sendtbere may well be

a serious conflict between the policy advocated by the
one delegate and that tought wise by a senator who does
not reside in, and who is not politically dependent upon,
the electorate from the county having the one delegate.
And if the one-delegate county was in a senatorial dis-
trict as provided for in Senate Bill 5 where there were
two senators, neither of whom is from the one-delegate
county, there might well be a divergence of opinion be-
tween the two there might well be a divergence of opinion
between the two senators with resulting confusion, lack
of political responsibility and real injury to the local polit-
ical subdivision involved. To take a concrete illustration
from the provisions of Senate Bill 5, Senatorial District
15 is composed as follows: Cecil, Kent, Queen Anne's,
Caroline and Talbot, having a combined population by
the 1960 census of 121.498. Two senators are provided
for Senatorial District 15. Under Senate Bill 5 the repre-
sentation in the House of Delegates and the population of
the individual counties woulff**53] be as follows:
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[*504]

Name of County

Cecill 2
Kent 1
Queen Anne's 1
Caroline 1
Talbot 1

Number of Delegates

Population,
1960 Census

48,408
15,481
16,569
19,462
21,578
121,498

It would seem reasonable to predict that Kent County
with approximately 13% of the population of District 15
will most likely never have a senator from that county.
Cecil County with approximately 40% of the total pop-
ulation of District 15 will most likely always have one
senator. The other senator will most likely come from
Talbot County having approximately 18% of the popula-
tion of District 15. Thelocal interests of Cecil County
and Kent County may[**293] be quite different and if
either one or both of the senators were not sympathetic
with the local legislation presented by Kent County's one
delegate, the local legislative program of Kent County
would most likely never be enacted into law and there
would be great difficulty in definitely fixing the political
responsibility for the failure. On the other hand, if Kent
County had one senator representing it in the Senate of

Maryland as provided for in Senate Bill 8 this unfortu-
nate situation - mogt**54] injurious in my opinion to
orderly and proper representative government - would be
avoided. In short, so far as the Senate is concerned, it
is difficult to have representative government without a
representative.

The importance of local legislation ina consideration
of reapportionment in Maryland appears in the Report to
the Governor of Maryland of the Commission to Study
Reapportionment of the General Assembly, filed January
31, 1964. There were two reports; the majority report rec-
ommended no changes in the existing Senate, and the mi-
nority report (or Hanson Report) recommended changes
in the Senate, but recognized the vital importance of local
legislation in Maryland and the desirability of having at
least one senator from each political
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[*505] subdivision. The Hanson Report was written
by Professor Royce Hanson, Assistant Professor of
Government at American University and who resided in
Montgomery County. It was concurred in by other dis-
tinguished members of the Commisside,, Samuel D.
Hopkins, a resident of Baltimore City and a party to this
suit; Dr. Roger Howell, a former Dean of the University
of Maryland Law School, who resides in Baltimore City;
Walter[***55] J. Bierwagen, representing the AFL-CIO,
who resides in Prince George's County and Helen L. Koss,
second vice president of the Maryland League of Women
\oters (an amicus curiae in the case at bar) who resides
in Montgomery County.

In the Hanson Report the following was stated:

"Because of the significanceof the counties and the
City of Baltimore in the total scheme of government in
Maryland, each county and the City should be assured of
at least one representative in each house of the General
Assembly. This assumes a voice for its corporate inter-

est." (Pg. 28)

"We should like to see the size of the House reduced
to its traditional figure (123 members), but do not believe
this is possible, without giving up the minimum of one del-
egate, the advantages of which are important in a state
with so heavy a burden of local legislatiar without
apportioning the senate strictly on population.” (Pg. 29)

"THE SENATE should be reapportioned to make pos-
sible its responsibility to a majority of the people, but it
should be so designed to account for other factors which
are not heavily weighted in the House. We recommend
that the Senate contain 47 members apportioned on the
basis of***56] population, except that every county and
the City should be guaranteed one senator, whatever its
population. *** Because of the rapid population growth
and the need for greater flexibility we recommend the 47
seat Senate, thereby providing 23 senators representative
of population alone and 24
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[*506] as guaranteed representatives of the jurisdiction.
** * We also emphasize that if the Senate's side should
fall below 41 members, it would be necessary to com-
bine small counties to form senatorial districts in order to
provide even marginal control of the Sennate for the vast
majority of the state's[**294] electorage.We do not
think this is desirable in a state with much local legisla-

tion to enactlt is not necessary if our recommendation is
followed." (Pg. 30)

Although some of the populous counties have adopted
charters, the actual number of local bills has not signifi-
cantly declined as the following table of bills referred to
select committees will indicate:

"House

Senate

Total

Total All Bills
Percentage of Bills
Referred to Select
Committees of All
Bills Introduced

1963 1957 1953
410 570 452
219 201 215
629 771 667
1865 1616 1500
33.7% 47.7% 44.5%"

[***57]

Itis interesting to note that at the last Regular Session
of the General Assembly in 1965 as shown by the index
to the 1965 Laws of Maryland there were 18 bills enacted
into law relating only to Kent County while there were
but 15 such bills relating only to Cecil County.

In the study made by Professor V. O. Key, former
professor of government at Johns Hopkins University

and at Harvard University and a former president of
the American Political Science Association, in his 1940
Report to the LEgislative Council of Maryland entitled,
"The Problem of Local Legislation in Maryland," he
stated at page 1, Note 3:

"The total of 509 local bills passed in 1939 must have
entailed in the neighborhood of the same number of con-
ferences with county commissioners, city officials, and
other persons requesting the introduction of bills.
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[*507] Ofthe 509 bills passed, 173 were amended during
the course of passage. It may be inferred that behind these
amendments were conferences and discussions with local
officials and other constituents desiring alterations in the
bill as introduced."

The Supreme Court has always sustained the
Maryland System of local legislation. Seghappell
Chemical [***58] and Fertilizer Co. v. Sulphur Mines
Co., 172 U.S. 474, 19 S.Ct. 268, 43 L.Ed. 520 (1899)
and more recenthSalsburg v. Maryland, 346 U.S. 545,
74 S.Ct. 280, 98 L.Ed. 281 (195#)which the Supreme
Court sustained the application of differing rules of evi-
dence to different counties - a somewhat extreme example
of local legislation. See alddcGowan v. Maryland, 366
U.S. 420, 427,537, 81 S.Ct. 1101, 6 L.Ed.2d 393 (1961).

Itis significant to me that Professor Robert G. Dixon,
Jr., Professor of Law at George Washington Law School
and Graduate School of Public Law, is of the opinion that
the preservation of the integrity of local political subdi-
visions is a legitimate basis for divergence from a pop-

ulation standard. His article "Apportionment Standards
and Judicial Power.38 Notre Dame Lawyer 367 (1963),
indicates his position and this article was cited with ap-
proval in the majority opinion irReynolds v. SimsSee
page 579 and note 60 of 377 U.S. Professor Dixon, in the
same article, also stated at page 391:

"[Representation] of each county in the legislature
may be a practical necessity in those states such as Florida
and Maryland where there is a custom[t#59] han-
dling local governmental matters by 'special’ legislation
(more [**295] properly called public-local legislation)
rather than by public-general legislation or county home
rule."

A matter of vital importance to a political subdivi-
sion in having at least one senator is in connection with
the requirement in the Maryland Constitution that the
Governor's appointments of various local officials be con-
firmed by the Senate. For example, the trial magistrates,
the Liquor License Commissioners and other local offi-
cials of this type must have senatorial confirmation.



Page 36

241 Md. 471, *508; 217 A.2d 273, **295;
1966 Md. LEXIS 737, ***59

[*508] The senator representing the local political sub-
division involved has in almost all cases the "veto" power
over a gubernatorial appointment of such a local official.
That senator represents thacal opinion in regard to
the qualifications and desirability of the appointee. That
opinion is important for the proper administration of local
government and the local political subdivision involved
should have a representative in the Senate for the perfor-
mance of this important function.

Then too, scholarships to various educational insti-
tutions are allocated to the members of the Senate for
appointment.[***60] Although generally there are ex-
aminations given to determine the general availability of
students in the political subdivision for the awards, the ul-
timate selection from those receiving the highest grades,
rests with the senator. It is unrealistic to suppose that
many scholarships will be allocated to students from un-

and carefully consider the political realities involved; we
cannot depend upon simple arithmetic.

Another important consideration which supports - in
Maryland particularly - the concept of giving each po-
litical subdivision one senator in the upper house of the
bicameral legislature, is to insure that the electorate of
each political subdivision haswicein the deliberations
of the house. Maryland is unusually diversified in topog-
raphy, climate, natural resources and in its economy. For
example, theonly ocean frontage, ocean park areas and
ocean recreational areis*61] are located in Worcester
County. The center of the oyster and crab industry is in
Somerset County. The electorate and their representa-
tives from these two counties would have an appreciation
of the problems and legislative needs arising from these
local situations which no other electorate or representative
could have. Itis quite unlikely that either of these counties

represented counties in the Senate created by Senate Bill will ever have a State Senator in Senatorial District 16 set

5. Although I think it is unfortunate that courts are now
required to enter this generally unwanted portion of the
political arena, | think that in exercising our new judicial
function we should not be politically naive. We must face

up by Senate Bill 5 as Worcester County has only approx-
imately 20% and Somerset County only approximately
15% of the total population of District
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[*509] 16 (122,072 inthe 1960 census) as contracted with
approximately 40% and 25% respectively of that total
population in Wicomico County and Dorchester County.
In short, the two senators from District 16 are most likely
to come from Wicomico and Dorchester Counties which
have approximately 65% of the population. But in my
opinion it furthers a rational State policy to provide that
these two smaller countieshould have a voicef their
own in the Senate of Maryland, not only to protect their
own local interests but, perhaps more importantly, to give
the entire Senate the facts and local poirfttf62] view

in regard to those important parts of the whole economy of
the State. We should not lightly assume that the Supreme
Court, which has shown such zeal in protecting the rights
of minorities, will now rule that a minority of votensill

not even be permitted to be hedrdthe upper house of
the Maryland bicameral legislature. It is one thing to say
that a minority shall not rule; it is quite another thing to
say that it shall not be heard.

Vi

The Supreme Court, however, has indicated that even

though representation gf*296] political subdivisions
may be the result of a clearly rational state policy, this
policy cannot submerge population as the controlling con-
sideration in the apportionment of seats in the particular
legislative body. Is population submerged as the control-
ling consideration in the apportionment of seats in the
Senate of Maryland by Senate Bill 87 It seems clear to
me that it is not.

It has already been observed that except for the allo-
cation of the one senator for each political subdivision, a
total of 24 senators, the remaining 29 seats of the 53 mem-
ber Senate are allocated on a basis of population based
on the rule of equal proportions. W§tt*63] over one-
half of the 53 senate seats are thus apportioned on the
basis of population.The 5 most populous political sub-
divisions ont only control a majority of the Senate seats
but more than the 60% of the votes required to amend
the Maryland Constitution, pass emergency legislation or
override a vote. It seems obvious that not only is the prin-
ciple of population in apportioning seatst submerged,
but it isdominant
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[*510] and completely effective in its control of the Senate
provided for in Senate Bill 8.

It should be pointed out that the provisions of Senate
Bill 8 in regard to the apportionment of Senate seats
give substantially greater recognition to the principle
of population than was recommended in the Report
of the Committee on Congressional Redistricting and
Legislative Apportionment, dated November 17, 1964.
This Committee of the Legislative Council of Maryland
consisted of 18 highly qualified members of the General
Assembly of Maryland (9 from the Senate and 9 from the
House of Delegates). Senator William S. James, President
of the Senate was Chairman and Delegate Marvin Mandel,
Speaker of the House of Delegates was Vice-Chairman.
This able Committeg***64] recommended a Senate
of 47 members in which the 5 more populous political
subdivisions (Baltimore City, Baltimore County, Prince
George's County, Montgomery County and Anne Arundel
County) were allocated 28 seats and the remaining 19
counties were given one senator each, a total of 19 sena-
tors. Under this recommended Senate the 5 most populous
political subdivisions received 59.57% of the total num-

ber of seats. In the Senate provided for in Senate Bill 8,
the same 5 more populous political subdivisions received
64.15% of the total number of seats. The Committee
clearly recognized the principle that each political sub-
division should have at least one senator in the Maryland
Senate.

The Supreme Court has not established any math-
ermatical formula for determining degrees of disparity
between the population of districts. It would be imprac-
ticable to do this based on a particular census. In any
event, such a basis would have little enduring effect in a
State with as rapidly growing a population as in Maryland;
the mathematical basis would have little reality in a few
years or even in several months. It should be kept in
mind also that population, although possibly reflecting
[***65] generallythe probable number of qualified vot-
ers in one district as compared with another district, does
not automatically reflect the number of qualified voters
as the number of children who have not reached voting
age in a fast growing community will be counted in the
"population” of that district, but will not really reflect the
electoral strength of that distriets a visa slow
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[*511] growing and older district having proportion-
ately more qualified voters. In short, a purely mathemat-
ical formula is neither desirable nor feasible for applica-
tion in reapportionment problems. See Professor Davis,
"Apportionment Standards and Judicial Pow&8 Notre
Dame Lawyer, 367 at pages 381-386.

When the total number of representatives in both the
Senate and the House of Delegates provided for in Senate
Bill 8 are considered together - which is a legitimate ap-
proach to a reapportionment problem - 88§ U.S. 577
and see also Professor Davijpra, at page 390 of 38
Notre Dame Lawyer, the dominance of the population
principle is clearly seen.

[**297] Itis apparent that the Senate Bill 8 reappor-
tionment of both the House of Delegates and the Senate
follows [***66] in general the recommendations of the
Hanson Report, although in the Hanson Report a Senate of
47 members with one representative in each house guar-
anteed to each political subdivision was recommended,
whereas there is a 53 member Senate provided for in
Senate Bill 8. It is interesting to note, however, that

the Senate provided for in Senate Bill 8 gives Baltimore
City and the 4 suburban counties a greater proportion of
legislative power than did the plan recommended by the
Hanson Report.

On page 20 of the Hanson Report, Professor Hanson
described the method used in determining the allocation
of legislative power, as follows:

"If we devise a means of measuring legislative power
as a rought test of the total system of representation, the
situation is even more clearly shown. Since the represen-
tative power is equally divided between the two houses,
half the power is in each. Thus a unit's total legislative
power is represented by I/2 its percentage of the total
membership of one house added to I/2 its percentage of
its membership in the other. 8 (Footnote 8 - A full ex-
planation of this method can be found in Alan L. Clem,
'Measuring Legislative Malapportionment: In Search of
[***67] a Better Yardstick.The Midwest Journal of
Political ScienceVIl, 125-144 (1963).)

"The Hanson report recommendations compare with
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[*512] the distribution of legislative power under Chapter

3 as follows:

Hanson Report

Senate Bill 8 Plan

% Pop. % Del. % Sen. % Leg. power % Del. % Sen. % of Leg. power
in both in both houses
houses

Baltimore

City 30 27 21 25 30 23 26

4 Suburban

Counties 45 38 36 37 44 42 43
9 Medium

Counties 17 20 21 21 18 17 17
10 Small

Counties 8 14 21 18 8 19 13

(Discrepancies in totals due to rounding.)"

In connection with the thought that the legislative pro-
cess is to be considered as a whole in deciding reap-
portionment cases, | am of the opinion that an addi-
tional factor is to be considered, i.e., that Maryland is
a "strong Governor" State. Not only does the Governor
in Maryland have the usual veto power (which is a part of
the legislative process designed to create a check uponiill
considered legislation, see Article Il, Section 17) but by
Article 1ll, Section 52 of the Maryland Constitution the

Governor not only formulates the St4t&*68] Budget,

but the General Assembly may not increase it unless it
provides the necessary taxes t meet the increased expen-
ditures. The history of this beneficent amendment to the
Maryland Constitution in 1916 is set forth by Chief Judge
Sobeloff, for the Court, iMcKeldin v. Steedman, 203 Md.

89, [**298] 97, 98 A.2d 561, 564 (1953%hief Judge
Sobeloff stated:

"The heart of the scheme, as stated by the Goodnow
n13 Commission, is 'to impose upon the Governor
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*513] the sole responsibility * * * of presenting to the
p y p g

legislature a complete and comprehensive statement of performed by the legislature itself.

the needs and resources of the State * * * ; to make it
impossible for the legislature so to change the plans pro-
posed by the Governor as to produce a deficit; but, to
permit the legislature to make provision for any purpose
not included in the Governor's plan on the condition that
it provide for the revenue which the accomplishment of
its purpose necessitates."

nl3. Dr. Frank J. Goodnow, then President
of the Johns Hopkins University, was its chairman
and among its distinguished members was F. Neal
Parke, later a member of the Court of Appeals.

[***69]

The Governor, by Article Il, Section 17 of the
Maryland Constitution is given the power to vétemsin
any bill making appropriations.

These constitutional provisions and the various
statutes implementing the formulation of the State budget
and fiscal policy by the Governor given him a dominant
position in the fiscal policy of the State not usually en-

joyed by the Chief Executive of a State, but more usually
This most impor-
tant participation by the Governor, who is elected by the
electorate at large throughout the State, in the legislative
process is, to my mind, an added reason why some - but
not dominant - representation should be given the smaller
political subdivisions so that they will not be completely
overwhelmed by the dominant majority. Indeed the power
of the Governor who must depend upon the majority of
voters Statewide, is such thethe final analysigalthough
sometimes temporarily delayed) the will of the majority
has in fact been effective in Maryland even before the
present constitutional requirement to reapportion became
a part of the constitutional law of the United States.

It is clear to me that under the provisiofis*70] of
Senate Bill 8 population is not submerged. In my opinion,
Senate Bill 8, now Chapter 3 of the Laws of Maryland
(Special Session, October 1965) should have been de-
clared constitutional, valid and effective by the Chancellor
and | would reverse his decree to the contrary.

| am authorized to state that Judge Horney concurs in
the views here expressed.



