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JOHN N. ENGEL In the

v. Superior Court of

THE MAYOR AND CITY COUNCIL

OF BALTTMORE, a Municipal
Corporation.

Baltimore City

et Nt N Nl S nnitP et

TO THX HONORABLEZ JAMES P. GORTER, JUDG# OF SAID COURT.

The Petition of John N. #fngel respectfully shows
unto your Honor:

I.

That for a number of years prior to the first day
of July, 1919, he was engaged in business in the city of
Baltimore as a seller of intoxicating liquors, and, in all
respects according to law he applied for and obteained from
the Board of Liquor License Commissioners for Baltimore City
the grant of a license to sell intoxicating liquors in the city
of Baltimore for the year extending from May 1, 1919, to May
1, 1920, with 8ll the rights and privileges authorized and
permitted by said license; and that for said license for said
year he duly paid to the Clerk of the Court of Common Pleas
of Baltimore City the sum of Eleven Hundred Dollars ($1100)
as provided and required by the then existing law, and that,
accordingly said license to sell intoxicating liquors in the
city of Baltimore for ssaid year, Msy 1, 1919, vo May 1, 1920,
was duly issued to him by the Court of Common Pleas of Balti-
more City and he became a holder of said license for said yesr

and conducted hisg said business at Nos.l301 snd 1403 North Ful-
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ton avenue,‘in the city of Baltimore, under and by virtue of
said license from said May 1, 1919, to June 30, 1919, in ac-
cordance with the suthority and terms of said license.
II.
Thet by virtue of the provisions of an Acet of the

Congress of the United States passed in pursuence ead_fozx the

eanforvememrb=eod the Eighteenth Amendment the Constitution
ar ‘ . M‘Q‘M

s T MMWW
of the United States, it became unlawful to sell intoxicating

liquors in the city of Baltimore as well as throughout the
State of Maryland and the United States on and after July 1,
1919 end that, therefore, your petitioner was prohibited

from selling intoxicating liquors under the license issued

to end paid for by him as aforesaid on and after said last
named date, and that on and after said date, to wit, July 1,
1919, the said license was and became unused by your peti-
tioner for the purposes for which it was issued and your
petitioner no longer was authorized by it to sell and 4id not
sell intoxicating liquors thereunder on and after said last

named dste.
III.

That the defendant, the Mayor and City Council of
Baltimore, is a municipal corporation of the State of Maryland
possessed of the powers conferred upon it and exercising and
required to exercise the duties imposed upon it by the Consti-

tution and laws of the State of Maryland, and that a large and

substantial part, to wit, whe sum of moneymid e

_mﬂamLAﬂmu@ve?




aforesaid by your petitioner for the license issued to him to

sell intoxicating liquors in the City of Baltimore for said year

extending from May 1, 1919, to May 1, 1920, was, by and according

to law, turned over to the defendant, the Mayor and City Council

of Baltimore! for its municipal purposes.

IV

That at its January Session of the year 1920, the

General Assembly of Maryland passed an Act known as Chapter 431

of the Acte of the General Assembly of Maryland of 1920, as

follows:

"AN ACT to authorize and direct the Mayor and City
Council of Baltimore to refund to the holders
of licenses to sell intoxicating liquors in the
City of Baltimore, the amount of the said license
fees received by said City for the period from
July 1, 1919, to May 1, 1920.

"SECTION 1. BE IT ENACTED BY THE GENERAL ASSEMBLY

OF MARYLAND, That the Mayor and City Couneil of
Baltimore be and they are hereby authorized and di-
rected to refund and pay to each and every holder

of a license to sell intoxicating liquors in the City |
of Baltimore for the year May 1, 1919, to May 1, 1920,
the amount of the unused license from July 1, 1919, to
May 1, 1920, which was paid to the City of Baltimore.

"SECTION 2. AND BE IT FURTHER ENACTED, That the Mayor
and City Couneil of Baltimore be and they are hereby
directed to provide in the Ordinance of Estimates for
the year 1921 an amount sufficient to refund the un-
used licenses as provided for by the preceding section.

"SECTION 3. AND BE IT FURTHER ENACTED, That this Act
shall take effect June 1, 1920.

"ppproved April 9, 1920.* i
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Your petitioner is advised and respectfully shows
that under and by virtue of the provisions of said Act it
became the duty of the Mayor and City Council of Baltimore to
pay eand refund to your petitioner as a holder of a license to
sell intoxicating liquors in the city of Baltimore for said
year extending from May 1, 1919, to Mey 1, 1920, such propor-
tion of the whole amount paid by your petitioner as aforesaid
and received by the defendant city for said license for said
year as the portion of said year extending from July 1, 1919,
to May 1, 1920, bears to the whole of said year extending from

Msy 1, 1919, to May 1, 1920, aforesaid.

VI.

That in disregard and violation of its said duty,
prescribed by said Chapter 431 of the Acts of the General
Asgembly of 1920, gbove set forth, the defendant, the Mayor
end City Council of Baltimore, has declined, refused and fail-
ed to refund and pay to your petitioner said proportionate
part of said sum paid by him for said license as aforesaid,
and received by said defendant city, and, &lthough your peti=-
tioner has requested the same, the defendant municipal corpora-
tion still refuses and has refused and failed to refund and

pay to your petitioner said proportionate part of said sum.

VII.
That as a matter of right and justice, and in order
that the intent, design and mandate of said statute, to wit,
said Chapter 431 of the Acts of the General Assembly of 1920,

may be effectually performed, carried out and executed, and
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in order that the rights of your petitioner under and by
virtue of said statute may be had and secured by him, it is
proper end necessary for this Honorable Court to intervene
in the premises by its writ of mandamus directed to the
defendant, the Mayor and City Council of Basltimore, command-
ing and requiring it to refund and pay to your petitioner,
the said proportion aforesaid of the entire sum paid by him
for said license and received by said defendant city as the
period extending from July 1, 1919, to May 1, 1920, bears to th?
whole of said year extending from Msy 1, 1919, to May 1, 1920,
as prescribed and required by said Act of the General Assembly
of Maryland, and further requiring and ordering such other and
further relief in behalf of your petitioner as may be proper

and requisite in the premises.

WHEREFORE, your petitioner prays this Honoraeble Court to
issue its writ of mandemus directed to the defendant, the Mayor
end City Council of Baltimore, by service upon his Honor, Wil-
liam FP. Broening, the Msasyor of said city, at his Office in the
City Hall in said eity, commanding and requiring the said de-
fendant municipal corporation to refund and pay to your peti-
tioner such proportionatb/Pﬁﬁgxresaid of the entire sum paid by
him for said license and received by said defendant city as the
period extending from July 1, 1919, to May 1, 1920, bears to
the whole of said year extending from May 1, 1919, to Msy 1,
1920, as prescribed snd required by said Act of the General As-

sembly of Marylasnd, and further requiring and ordering such
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other and further relief in behalf of your petitioner as may

be proper and requisite in the premises

And as in duty, etc./{% @)
‘/ﬁi/ 7t ¢ Z

1) ALy  Foerrg ]
/ 619/255;7 Attorneysfdr Petitioner d
//7¢é/ |

APPIDAVIT
STATE OF MARYLAND, CITY OF BALTIMORE, Sct.:

I HEREBY CERTIFY thet on this //Z&  dey of liarch,
in the year nineteen hundred and twenty-one, before me, the
subseriber, a Notary Publie, in and for the State and city
aforesaid, personally appesred John N. Engel, the above named
petitioner, and made oath in due form of law that the matters
eand facts set forth in the foregoing petition for a writ of

mendamus, are true.

WITNESS my henm @_&M}

Notary PuBli

ORDER OF COURT
Upon the foregoing Petition and Affidavit, it is
this /7'( day of Mgreh, 1921, ORDERED by the Superior
Court of Baltimore City that the mandamus prayed for in said
Petition be issued and granted forthwith, unless ceuse to
the contrary be shown by the defendant, the Mayor and City
Council of Baltimore, on or before the 63/7x dey of liarch,

1921, provided, however, that a copy of said Petition and of




this Order be served upon the defendant or upon its Solicitor,
on or before the Q/_Q day of March, 1921.

i 0 Goulas




IN THE SUFERICR COURT OF BALTIMORE CITY

%%
( Yohn N. Engel

Vs

The Mayor and City Councll of Balti-
more, a municipal corporation.

e

Mr. Clexk:

Please file.

Clte, s CO Dt

City Solicitor,
Attorney for Respondent.

Service of copy admitted this 2=d
day of ‘N eAdA 11921,

L ke

Att orney o Plaintiff.
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John N. Engel

..

In the
Vse. :
Superior Court of Baltimore City.
The Mayor and City Council of
Baltimore, a municipal corporation.

~===000-= =

70 THE HONORABLE JAMES Y. GURTER, JUDGE OF SAID COURT:

The answer of the Mayor and City Council of Baltimore, a mmni-
cipal corporation, to the petition for mandamus of John N. Engel in this Court
exhibited, respectfully shows:

1st: This respondent admits that for a number of years prior to
July 1lst, 191G the petitioner was engaged in the business of selling intoxi-
cating liQuors in Baltimore City, and that he applied for and obtained from
the Board of Liquor License Commissioners for Baltimore City the grant of a
license to sell intoxicating liquors in Baltimore City for the year beginning
May lst, 1919 and ending lMay lst, 1520. This respondent further admits that
for said license the petitioner paid to the Clerk of the Court of Common
rleas of Baltimore City the sum of 51100.00 and that upon payment of said
sum said license was duly issued to him by said Clerk.

2nd; This respondent denies that it became unlawful to sell intoxi~
cating liguors in Baltimore City as well as throughout the State of Maryland
vand the United States on and after July lst, 1919 by virtue of the provisions
of any Act of Congress passed in pursuance and for the enforcement of the
Bighteenth Amendment to the Constitution of the United States. This respondent
alleges, however, that the petitioner was prohibited by virtue of the Act

of Congress commonly known as the Wartime Frohibition Act snd—bhe—preeiemetion
» from selling

intoxicating liquors in Baltimore City on and after July lst, 1010 under the
license igsued to and paid for by him as aforesaid, but denies that said

license for that reason was and became incapable of being used by said petit ioner
3 _
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or was and became unused by him as alleged in said petit ion. This respondent,
on the contrary, avers that on and after July lst, 1919 there was sold in Bal-
timore City, as well as throughout tﬁe State of Maryland and the United States,
fermented liquors containing more than 2% by weight of alcohol but which were
not in fact intoxicating and that liquors of this character could lawfully be
sold in Baltimore City without violating any law passed by the Congress of the
United States up to January 16th, 192D, upon which date the Act of Congress’
commonly known as the Volstead Act passed in pursuance and for the eﬁforcement
of the Eighteenth Amendment to the Constitution of the United States and pro-
hibiting the sale for beverage purposes of any liquor containing any more than
one-half of 1% of alcohol became effective and operative throughout the United
States. This respondent further says that while sales of fermented liquors
of the character above gpecified could be made in Baltinnre City up to
January 16th, 1920 without violating any Federal statute, yet any sale of such
liquors in Baltimore City without a license issued by the Clerk of the Cqurt
of Common Pleas of Baltimore City was unlawful and prohibited by the laws
of the State of llarylamd. This respondent further says that said petitioner,
| by virtue and under the authority of the license issued to him as aforesaid,

sold fermented liguors containing more than 2% by weight of alcohol but not
in fact intoxicating in Baltimore City from July lst, 19lG to January 1hth, 1920,
and that it was not until said last mentioned date, after which it became illegal
to sell such liquors by virtue of tﬁe provisions of the Volstead ict, that
gaid petitioner surrendered his license for cancellation.

3rds This respondent says that the petitiomer is in error in alleging
that this respondent received two-thirds of the sum of money paid by him for
the license aforesaid but avers on the contrary that it was under the law
entitled to receive and in point of vact did receive three-ifourths 0of Sedds
aiense—toom ¢<2f ene 19{;?vvaébn,cl A otlczes .

4ths This respondent admits that the General Assembly of Maryland
passed and enacted the statute known as Chapter 431 of the Acts of the General

Assembly of 1920, approved April Gth, 1920, wiich said statute is set forth
*
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with substantial accuracy in paragraph 4 of said petit ion.

Hths This respondent denies that said statute imposes upon it any
valid or binding obligation to refund to said petitioner any portion of the
license fee paid by him as aforesaid because said statute is unconstitutional,
illegal and void for the reason that the statute in question is a local law,
applicable only to Baltimore City and deals with a matter covered by the
express powers granted to it by its Charter and that since the ratification
of Article 1ll-i of the Constitution of laryland and the adoption of the Charter
pursuant to its provisions by the voters of agltimore Gity, no local law of
the character here involved can constitutionally be enacted by the General
Assembly. Assuming the said statute to be constitutional, however, this
respondent further says that a 1roper construction thereof contemplates a
refund to said petitioner and to all other persons who procured licenses to
gell intoxicating liquors in Baltinore City for the year beginning lMay 1lst,
1619 and ending May 1lst, 1920, calculated not from July lst, 1919 to Liay lst,
1920 as alleged in said petition, but calculated from the date of the surrender
and cancellation of any particular license fo May 1lst, 1920, and that this
respondent has made provision for such refund in its Ordinance of Estimates
for the year 1921, This respondent further says that in making said provision
for said refund in its Ordinance of Dstimates for the year 1921 and in calcu-
lating the amount of said refund from the dgte of surrender and cancellation
o% any particular license to lMay lst, 1920, this respondent acted without
regard to and uninfluenced by the provisions of said statute of the General
Assembly of Maryland, considering the same as having no binding force and
effect upon it, but solely in response to the dictates of equity and justice
in the premises, and that in meking said provision upon the basis above specified,
it followed the preoedent'established by the State of laryland in making similar
provision for the refund of that portion of such license fees for sald gar
received by it.

bths This respondent admits that it has failed and refused to refund

to said petitioner the proportionate part of said license fee demanded by him,



ot rroTetethe—of—ws00y Dut it denmies, for the reasons set forth in the

preceding paragraph of this answer, that such failure and refusal to make said

refund has been in disregard and violation of any duty impoéed or sought %o

be imposed upon it by Chapter 431 of the Acts of the General Assembly of 1G20.
Tth: This respondent denies that it is necessary or proper for

this Honorable Court for the reasons set forth in said petition or for any

other reason whatsoever to intervene in the premises and by its writ of mandamus

reguire and direct this respondent to pay and refund to said petitioner the

rroportion of said liquor license fee demanded by him, #e-wibyFiveo—sitthi—

£ ddlBly but, on the contrary, this respondent believes that it has discharged

fully every duty that it may owe to the petit ioner and to others who may have
procured licenses to sell intoxicating liquors in Baltimore City for the year
beginning May lst, 191G and ending May lst, 1920, by making the provision

for refund herein referred to, and respectfully prays this Honorable Court,
for the reasons in this answer mentioned, to exercise the discretion vested

in it in the premises by refusing to grant the writ of mandamus and dismissing
the petition praying for its issuance with costs.

And as in duty, etc.

Attorney for Kespgndent.

STATH OF MARYLAND,
TO W1ITs
CITY OF BALDILORE,

I HBREBY CERTIFY Tuat on this ‘15’ ~  day of Marda, in
the year nineteen hundred and twenty-one, before me,the subscriber, a Notary
Public of the State of laryland, in and for the City of Baltimore aforesaid,
personally appeared William F. Broening, Mayor of Baltimore City, and he made
oath in due form of law that the matters and facts set forth in the aforegoing
answer are true to the best of his knowledge, information and belief.

AS WITIESS my hand and Notarial Seal.




L{ IN THE SUPERIOR COURT -
© OF BALTIMORE CITY.

' JOHN N. ENGEL
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THE MAYOR AND CITY COUNCIL
OF BALTIMORE, a municipal-
ecorporation,

DEMURRER TO ANSWER

Mr. Clerk:
Please file, ete.

Service of copy of
within Demurrer admitted

this __‘ngég day of March
1921, :

lttorne for def >
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JOHN N. ENGEL IN THE

V. SUPERIOR COURT

THE MAYOR AND CITY COUNCIL OF

BALTIMORE, a municipal corporation.

)
)
)
!
) OF BALTIMORE CITY.

. Demurrer to Answer

John N. Engel, the plaintiff and petitioner in the above-
entitled cause, demurs to the Answer heretofore filed by the de-
fendant therein and to each and every paragraph of said Answer,
and says that the whole Answer is bad in substance and defective
in law and also that each and every paragraph of said Answer is

. bad in substance and defective in law.

/4“%%

/AZVM 4 5

f
/{t.

Attorneys for the

APFIDAVIT

STATE OF MARYLAND)
) Sct.:
CITY OF BALTIMORE)

I HEREBY CERTIFY that on this }m day of March, 1921,

before me, the subscriber, a Notary Pubec in and for the State
and City aforesaid, personally appeared John N. Engel, the pe-
. titioner and plaintiff in the above-entitled cause,and made oath

in due form of law that tho aforegoing Demurrer is not filed or

entered for delay.
WITNESS my hand and Tjﬁiﬁﬁggfy

Notary Public.
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Superior Court
of Baltimore City.

JOHN N. ENGEL
ve.
THE MAYOR AND CITY COUNCIL OF

BALTIMORE, a municipal corpor-
ation.

Final Order of Court.
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- JOHN N. ENGEL IN THE

v. SUPERIOR COURT

THE MAYOR AND CITY COUNRCIL
OF BALTIMORE, a municipal
corporation.

OF BALTIMORE CITY.

s N N et gt ot

Pinal Order of Court

The defendant having filed its Answer to the plaintiff's

' Petition in the above-entitled cause, and the plaintiff having
filed a Demurrer to the said Answer, and the said Demurrer having
been overruled, and the plaintiff having failed to file any fur-
ther or other pleading or proceeding to the said Answer and
having, through his attorney of record in said cause, signified
to the Court that he declines to file any further pleading or
proceeding to said Answer, it is, therefore, this q day

7
of August, 1921, by the Superior Court of Baltimore City, finally

Ordered and Adjudged that judgment be and is hereby rendered for
the defendant in said cause and that the plaintiff pay the costs,
and the Clerk is hereby directed to enter such judgment for the

defendant in said cause accordingly.

[ v as (P Gortis
d
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In the é»

Superior Court
of Baltimore City.

JOHN N, ENGEL
v.
THE MAYOR AND CITY COUNCIL OF

BALTIMORE, a mumicipal corpor-
ation.

Plaintiff's Order of Appeal.

Mr. Clerxrk:
Please file, etec.
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JOHN N. ENGEL IN THE

\D SUPERIOR COURT

THE MAYOR AND CITY COUNCIL OF BALTIMORE CITY.
OF BALTIMORE, a municipal

corporation.

Plaintiff's Order of Appeal
Mr. Clerk .

Enter an appeal to the Court of Appeals of Maryland,
for and on behalf of the plaintiff, from the final order and
judgment in favor of the defendant rendered by the Court on the

fZ:< day of August, 1921, in the above-entitled cause,

and transmit the record therein forthwith to said Court of

e 2L e

lttomey—foz the Plaintiff.

Appeals.
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No. 103.

COURT OF APPEALS OF MARYLAND

October Term, 19 21

John I, Engle, Appeal from the Superior Court of
Baltimore City.
VS e
1922 January }3th Judgment affirmed
The Mayor and City Council of with costs.
Bgltimore, & municipal corpor- Opinion filed. Ope. Thomas, J.
ation. To be reported.

Appellant’s Cost in the Court of Appeals of Maryland,

Record . . . . . $ 25.00

Brief .

Appearance Fee . . 10,00

Clerk . . . . . . 1.30 $ 36.30

Appellee’s Cost in the Court of Appeals of Maryland,

Brief o . o . . $ 55 . OO
Appearance Fee . . 10,00
Cleekk . . . . . . 1.45 $ 66445

STATE OF MARYLAND, Sct:
I, C. C. Magruder, Clerk of the Court of Appeals of Maryland, to hereby certify that the foregoing is truly
taken from the record and proceedings of the said Court of Appeals.
In testimony whereof, I have hereunto set my hand as Clerk and affixed the seal
of the Court of Appeals, this thirteenth -==---
day of February  ----- A. D., 1942

2 4 Y.'/
D, 67// gt 4AS T Clerk
of the Court o,f/Appeals of Maryland.
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