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NATURE OF THE CASE.

These cases involve appeals and cross-appeals from a
decree of the Circuit Court No. 2 of Baltimore City, en-
joining and restraining all of the defendants below from
proceeding further under a contract dated September 8,
1937, for the purchase of voting machines, from buying
or accepting delivery of any of said voting machines re-
ferred to therein, and from spending or pledging any
public funds therefor (R. p. 336).

The defendants so enjoined and restrained, are the
Automatic Voting Machine Corporation (hereinafter re-
ferred to for convenience as the ‘“Automatiec Corpora-
tion’’), manufacturer of voting machines, the eight mem-
bers of the Voting Machine Board, as ereated and estab-
lished by Chapter 94 of the Aects of 1937, the members
of the Board of Supervisors of Election of Baltimore
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City, the Mayor and City Council of Baltimore and the
Comptroller of Baltimore City (R. pp. 54, 55).

Each of these proceedings was brought by a taxpayer;
and the grounds of attack upon the validity of the con-
tract are, with certain exceptions hereinafter noted, sub-
stantially the same. The lower Court resolved all ques-
tions presented in both cases in favor of the defendants,
with one exception, which is the basis of its decree,
namely, that the voting machines purchased do not per-
mit the voter to write in the name of a candidate of his
personal choice, which right, the lower Court held, is
gunaranteed by the Declaration of Rights and Constitution
of the State of Maryland (R. pp. 335, 336). The appeal
of the defendants below raises the question of the legality
of this ruling (R. pp. 338-343). The cross-appeals of the
respective taxpayers raise the question of the legality
of the Court’s ruling upon all other grounds of objection
to said contract made by them (R. pp. 340, 342). These
other grounds are numerous and involved and relate gen-
erally to the alleged failure of the voting machines pur-
chased to comply with the election laws in respect to vot-
ing a first and sccond choice where there are three or
more candidates for any State-wide office in a primary
election; to the alleged failure of the voting machines to
provide nine rows of levers or devices for voting for nine
different political parties, as provided in Section 44 of
the Specifications; for the alleged failure of the ballot
labels on said machines to contain the size and character
of printing required by law, particularly in the case of
voting for candidates for first and second choice; and
for other reasons more particularly set forth immediately
hereafter under the heading ‘‘Questions Presented for
the Court’s Decision.”’



QUESTIONS PRESENTED FOR THE COURT’S DECISION.
1

Do the provisions of Article 7 of the Declaration of
Rights of Maryland and Section 1 of Article 1 of the Con-
stitution of Maryland guarantee to the voters of this
State the right to write upon the ballot, or upon the ballot
label of any voting machine, the name of a candidate of
their personal choice for any office, if such candidate’s
name is not printed on the said ballot or ballot label?

Trial Court’s Ruling.

The Trial Court held that the Declaration of Rights
and Constitution guarantee to the voter the right to
write-in the name of the candidate of his personal choice;
and because the machines purchased were not so
equipped, the Court held that the contract therefor was
unlawful.

Appellant’s Contention.

The Appellant Voting Machine Board contends:

That the Declaration of Rights and Constitution of
Maryland do not guarantee to the voter the right to
write-in the name of the candidate of his choice.

That the Legislature, in 1924, amended Section 80 of
Article 33 of the Code of Public General Laws and struck
out the provision previously contained therein which per-
mitted write-in voting. That this legislative construction
of the Declaration of Rights and Constitution of Mary-
land has since been continuously acquiesced in by the
successive Attorneys General of Maryland, by all election
officials, by the respective candidates, and by the people
of Maryland. That the Legislature has established a
procedure whereby any voter in Maryland may secure the
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printing on the ballot of the name of the candidate of his
personal choice (Section 51 of Article 33 of the Code of
Public General Laws); and since the procedure estab-
lished by the Legislature under said Section 51 of Article
33 is reasonable, the voter has no constitutional right to
write-in the name of anyone not printed thereon.

1I.

If the Declaration of Rights and Constitution of Mary-
land guarantee write-in or personal choice voting, is it
unlawful for the Voting Machine Board to purchase a
voting machine which does not include equipment there-
for, but to which it is feasible to add such equipment?

Trial Court’s Ruling.

The Trial Court held that write-in voting was guaran-
teed by the Constitution and that since the sample voting
machine submitted by the Automatic Corporation does
not contain such equipment, its purchase by the Voting
Machine Board is unlawful, even though the record
showed that it was feasible to add the necessary equip-
ment to permit write-in voting.

Appellant’s Contention.

The Appellant Voting Machine Board contends:

That the Trial Court was in error in its ruling that the
Voting Machine Board had no power fo purchase a ma-
chine which did not contain equipment for write-in voting,
when it affirmatively appeared from the record that the
said machine, by the addition of said equipment, would
provide for write-in voting.

That although the Court may have had authority to
enjoin the use of a machine not equipped for write-in
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voting, if the latter is guaranteed by the Constitution, it
did not have the right to enjoin the purchase of such a
machine by the Voting Machine Board.

That the Legislature had conferred upon the Voting
Machine Board full and complete power, authority and
diseretion in the premises, and if the Board determined
to purchase a voting machine not equipped with write-in
voting, with the view of adding such equipment there-
after, the Court had no authority to enjoin it from
doing so.

II1.

If the Declaration of Rights and Constitution of Mary-
land guarantee write-in or personal choice voting, is the
Automatie Corporation obliged, under the terms of its
contract, to furnish a machine which will permit every
voter to vote at any election for any person for whom
he is lawfully entitled to vote, which would necessarily
include his personal choice candidate, in view of the as-
sumption of both the Automatic Corporation and the
Voting Machine Board, under advice of the Attorney
General, that write-in voting is unlawful in Maryland?

Trial Court’s Ruling.
While the Trial Court made no specific reference to this
point, the effect of its ruling was to hold in the negative.

Appellant’s Contention.

The Appellant Voting Machine Board contends:

That under Section 43 of the Specifications and Sub-
section (d) of Seetion 224-F of the Voting Machine Act,
the Automatic Corporation is obliged to provide voting
machines which will ““permit each voter to vote at any
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election for any person * * * for whom * * * he is law-
fully entitled to vote,” which necessarily inecludes per-
sonal choice voting.

That it was never contemplated by the Voting Ma-
chine Board or the Automatic Corporation that this pro-
vision of the contract should require the said corporation
to furnish a machine equipped for write-in voting. That
the Voting Machine Board, on the strength of advice
from the Atforney General that write-in voting wag illegal,
advised the Automatic Corporation that equipment for
write-in voting was not required. That the contract can-
not be reformed to require the Voting Machine Board to
accept a machine which does not permit write-in voting,
although the Voting Machine Board has anthority nnder
the law to contract for a machine without write-in voting
for the contract price, if it be decided that the Automatie
Corporation is not obliged to furnish the same, becanse
of this mutual mistake of law. That the Voting Machine
Board likewise has anthority under the law to advertise
for new bids, if it be determined that the Automatic Cor-
poration is not obliged to furnish write-in voting, or to
let another contract with the Automatic Corporation or
its competitor, without competitive bidding.

That the question of whether or not the Auntomatie
Corporation will be obliged to furnish this write-in equip-
ment at its own expense depends upon whether this Court
will allow the contract to be rescinded because of this
mutual mistake of law. The necessary effect of the de-
cision of the Trial Court was to free the Automatie Cor-
poration of this obligation, although the Opinion does
not pass upon this question.
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IV.

Does the plan designated as Plan A for voting for first
and second choice, where three or more persons are can-
didates for State-wide office in the same party primary,
meet all the legal requirements of the Voting Machine
Act and the Election Laws?

Trial Court’s Ruling.

The Trial Court held that Plan A was valid in all re-
spects.

Appellant’s Contention.

The Appellant Voting Machine Board contends:

That the Trial Court was correct in its ruling and that
the said plan is in substantial compliance with Section
203 of Article 33, which is all that is required under the
provisions of Sub-section (d) of Section 224-F of the
Voting Machine Act.

V.

May the ballot labels of the voting machines lawfully
carry the name of any candidate more than once?

Trial Court’s Ruling.
The Trial Court held that they may do so.

Appellant’s Contention.

The Appellant Voting Machine Board contends :

That the Court was correct in this ruling. That this
criticism is directed at the Plan A and Plan B method of
first and second choice voting.
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That it is impossible to construet a voting machine
which will not require the repeating of a candidate’s
name in first and second choice voting.

That the Voting Machine Act does not prohibit such a
repetition of the name of any candidate.

VL
Did the Voting Machine Board have authority, if it so
elected, to permit the Automatic Corporation, at no ad-
ditional cost to the City, to furnish a voting machine
equipped to vote personal choice voting in accordance
with Plan B?

Trial Court’s Ruling.

The Trial Court held that the change in the machine
necessary for this purpose was not such a substantial
departure from the plans and specifications as to require
further competitive bidding.

Appellant’s Contention.

The Appellant Voting Machine Board contends :

That the Trial Court was correct in its ruling that the
Voting Machine Board had the right to aceept a machine
equipped to vote Plan B, if it so desired.

The Voting Machine Board, however, contends that
since it is not bound by any rules of competitive bid-
ding, it made no difference legally whether a substantial
change in the machine was required to vote Plan B or
not, although in fact no substantial change was necessary.

V1I.

Does the Voting Machine of the Automatic Corpora-
tion have nine rows of levers or devices for voting for
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nine different political parties as required by Section 44
of the Specifications?

Trial Court’s Ruling.
The Trial Court ruled that the voting machine has nine
such rows of levers or devices, ete.

Appellant’s Contention.
The Appellant Voting Machine Board contends:

That the Trial Court was correct in its ruling.

An examination of the machine itself shows that it has
nine rows but that the ballot which the Voting Machine
Board required the bidder to place upon its sample ma-
chine needed only eight rows of levers or devices, and
for this reason the Automatiec Corporation utilized one
of the rows for repeating the offices and questions in-
volved.

That at the trial below the said Automatic Corporation
demonstrated that if it be necessary to repeat the offices
and questions, that it is possible to do so by a device
offered in evidence which permits the use of all nine rows
for purposes of voting, with different questions and dif-
ferent office designations over each row.

VIIL.

Does the Voting Machine of the Automatiec Corporation
violate the “‘letter and spirit’’ of Section 224-A of said
Voting Machine Aect that the ‘‘ballot labels shall
be printed in black ink, on clear, white material of
such size and arrangement as to suit the construction of
the machine and further that the designation of the party
or principle which each candidate represents shall appear
just above the name of each such candidate and provided
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further that the ballot labels shall be so arranged that
exact uniformity (so far as practicable) will prevail as to
size and face of printing of all candidates’ names and
party designations?”’

Trial Court’s Ruling.
The Trial Court held that the voting machine pur-
chased complied with the law in this respeect.

Appellant’s Contention.
The Appellant Voting Machine Board contends:

That the Trial Court was correct in its ruling.

The question above is framed exactly as it appears in
Sub-paragraph (d) of Paragraph 12 of the Daly bill of
complaint. The plaintiff does not specify in what man-
ner the ‘“letter and spirit’’ of said Section 224-A is alleged
to be violated, and since no testimony was offered and the
point was not argued below, this Board can only surmise
from the fact that the words ‘‘exact uniformity’ are
underscored in said bill of eomplaint, that this is the
basis of the allegation.

As pointed out in the answer to the bill of complaint,
this criticism is directed at the writing of the name
“KEby’ in larger type than the name ‘‘Germershausen’’.
The fact that the law requires exact uniformity only ‘““‘so
far as practicable’ is the complete answer to this ground
of complaint. For the reason there is nothing to add
to this statement, there will be no further consideration
of this point under *“ Argument’’.

IX.

Does the ballot label on the voting machine of the Auto-
matic Corporation provide sufficient space for placing
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“‘the designation of the party or principle which each
candidate represents * * * just above the name of each
such candidate” in accordance with Section 224-A of the
Voting Machine Act; and is said space large enough
also to include the place of residence of each candidate
for State-wide office in accordance with the provisions
of Section 63 of Article 337

Trial Court’s Ruling.
The Trial Court held that the sample machine did not
violate the provisions in question.

Appellant’s Contention.
The Appellant Voting Machine Board contends:

That the Trial Court was correet in its ruling.

It will be noted from the said bill of complaint that
there is no allegation that the information in question
cannot be placed upon the ballot label of the voting ma-
chine in question. It will be noted from examination of
the sample machine which contains Plan B that the in-
formation in question is shown thereon which is complete
proof that the machine does not violate the sections of
law in question. For the reason that there is nothing
to add to this statement, there will be no further consid-
eration of this point under ‘“ Argument”’.

X.

Can the voting machine of the Automatic Corporation
provide adequate direction to the voter as alleged to be
required by Section 224-A of the Voting Machine Act,
namely, that below the titles of the offices on the
ballots there shall be printed the words ‘‘vote for one,
vote for two, ete.”” in accordance with the provisions of
Section 63 of Article 33 of the Annotated Code?
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Trial Court’s Ruling.
The Trial Court held that the voting machine of the
Automatic Corporation complied with provisions of the
law in question.

Appellant’s Contention.

The Appellant Voting Machine Board contends:
That the Trial Court was correct in its ruling.

It will be noted that the allegation is not that the vot-
ing machine cannot contain adequate direction, but that
it does not contain it.

This eriticism is directed to the faet that the Auto-
matic Corporation in printing the ballot label on its
sample machine omitted the words ‘‘vote for one’ in
those places in which the voter has a choice of voting for
one of several persons for the reason that the machine
permits the voter to vote only for one person. From the
sample machine, offered in evidence with Plan B printed
thereon, it will be noted that there is adequate room for
this provision and that this information appears there.
It will also be noted that where there are more than two
candidates to be voted for, the sample machine originally
submitted contained the words ‘‘vote for two, vote for
three, vote for six.”” For the reason that there is noth-
ing to add to this statement, there will be no further con-
sideration of this point under ** Argument’’.

STATEMENT OF FACTS.

The Maryland Legislature, by Chapter 94 of the Aects
of 1937 (veferred to hereinafter for convenience as the
“Voting Machine Act’’) amended Sections 224 and 224-A
of Article 33 of the Code of Public General Laws of
Maryland (1924 edition and 1935 supplement, respective-
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ly) and added nineteen new sections to said Article 33,
designated as Sections 224-E to 224-W, inclusive.

The purpose of the Voting Machine Act was to re-
quire the acquisition of a sufficient number of voting
machines, at the expense of the Mayor and City Council
of Baltimore, to insure the use of voting machines
throughout the City of Baltimore at all primary, general,
special and other elections to be held in said City after
January 1, 1938 (See. 224-A, Voting Machine Act).

The Mayor and City Council of Baltimore purchased
fifty voting machines in 1928 (R. pp. 233, 19, 43, 44, 89,
104, 132) under authority of Chapter 513 of the Acts of
1914, codified as Sections 222-224, inclusive, of Article
33, Code of Public General Laws (1924 edition). The
Voting Machine Aect directed the use of said fifty voting
machines in all future elections (See. 224-A).

Although Chapter 238 of the Acts of 1933 ‘‘directed”’
the Board of Supervisors of Election of Baltimore City
to use the fifty voting machines theretotor purchased by
the Mayor and City Council of Baltimore ‘‘in all future
cleetions’’, the said machines have, in fact, never been
used in primary elections (R. p. 233), and have therefore
been used only in general elections. The reason for this
is that until the passage of the Voting Machine Act, pri-
mary ballots had to be preserved for four months after a
primary election (R. p. 234), (Section 86, Article 33, Code
of Public General Laws (1924 edition). This section
is now repealed in any jurisdiction using voting machines,
because it is in conflict with the Voting Machine Aect,
which requires voting machines to be locked against vot-
ing for only ten days next succeeding primary elections
(Section 224-A).
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For the purpose of purchasing said voting machines,
the Legislature created a Board composed of the mem-
bers for the time being of the Board of Estimates of Bal-
timore City (five in number) and the members for the
time being of the Board of Supervisors of Election of
Baltimore City (three in number), which Board is here-
inafter referred to for convenience as the ‘““Voting Ma-
chine Board’’ (Section 224-A, Voting Machine Act). The
Legislature vested in said Voting Machine Board full and
complete power, authority and diseretion to purchase
the necessary additional voting machines (Section
224-A); and repealed “‘all laws or portions of laws in-
consistent with’’ said Voting Machine Act (Seec. 3).

In accordance with authority contained in the Voting
Machine Act, the Mayor and City Council of Baltimore,
by Ordinance No. 694 approved April 13, 1937, authorized
the issnance of $1,250,000.00 of securities to meet the
requisitions of the Voting Machine Board. Following the
passage of that Ordinance a suit was instituted by a tax-
payer in the Circuit Court No. 2 of Baltimore City, attack-
ing the validity of the Voting Machine Act and of the use
of voting machines. This Court, on appeal, affirmed the
decree of the lower Court, holding the Voting Machine
Act constitutional. William S. Norris, et al., vs. Mayor
and City Council of Baltimore, 192 Atl. 531. See Daily
Record, May 29, 1937.

TFollowing the decision of this Court in the case of
Norris vs. Mayor and City Council of Baltimore, supra,
the Voting Machine Board, in June, 1937, prepared cer-
tain specificationg designed to supplement the specifica-
tions referred to in the Voting Machine Act itself, pursu-
ant to authority contained in Section 224-A thereof, and
advertised for sealed bids for furnishing 910 voting ma-
chines, ete. (R. pp. 144, 145).
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Prior to the publishing of said specifications the Auto-
matic Voting Machine Corporation and the Shoup
Voting Machine Corporation (hercinafter referrved to
for convenience as the ““Shoup Corporation’) were
given an opportunity to appear before the Voting
Machine Board and object to any of the provisions of the
specifications, which, for any reason, they felt were un-
satisfactory. At one of these meetings the Shoup Cor-
poration raised the question of whether the voting ma-
chines to be purchased should be equipped to permit
write-in or personal choice voting (R. p. 236).

As the names imply, ‘“write-in”’ or ‘‘personal choice”’
voting means allowing a voter, who is unwilling to vote
for any of the candidates whose names are printed on the
ballot label of the voting machine, to write thereon the
name of some other person as the candidate of his per-
sonal choice for the office in question (R. pp. 78, 327, 329).

Although the Supervisors of Election of Baltimore
City had asked for and received a ruling from the Attor-
ney General less than a year before, namely, in October,
1936, to the effect that write-in voting was not lawful in
Maryland (R. pp. 214-216, 261), the said Board, out of
an excess of precaution, sent another written request to
the Attorney General for an opinion on this subject on
July 22, 1937 (R. pp. 216, 217) and received a reply on
July 24, 1937, in which the Attorney General confirmed
his stand of the previous October holding that write-in

or personal choice voting was unlawful in Maryland (R.
pp. 218, 219).

In view of these rulings by the Attorney General, no
provision was contained in the specifications requiring
the machines furnished to be equipped for write-in or
personal choice voting. The Voting Machine Board
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merely required the contractor to furnish voting ma-
chines “‘in striet accordance with and to meet the require-
ments of all the terms, conditions and provisions of”’ (the
Voting Machine Aect) ‘‘any and all other laws and the
contract documents’ (Section 43 of the Specifications)
(R. p. 194). Certain desecription of the size and type of
voting machines was required by Section 44 of the Speci-
fications (R. pp. 194-197) ; each bidder was required to
submit detailed deseriptive matter relating fo a voting
machine (Seetion 45 of the Specifications) (R. p. 197);
and each bidder was also required to set up sample voting
machines of each type bid upon, which were to be taken
as ““representative of the voting machines to be furnished
by the suecessful bidder, subject to all the provisions of
the contract documents’ (R. pp. 197-199). In spite of
the fact that the specifications are silent upon the sub-
jeet of write-in or personal choice equipment, this Board
admits that the bidders were advised of the fact that un-
der the rulings of the Attorney General write-in or per-
sonal choice voting was not lawful in Maryland and such
equipment would not be required (R. pp. 33, 49, 99, 249).

Bids were publicly opened and read on Aungust 11,
1937, at which time it appeared that there were only two
bidders, the Automatic Corporation and the Shoup Cor-
poration. The Automatic Corporation, as one of the two
alternative bids, offered to furnish and deliver 910 voting
machines known as forty candidate machines of the type
and size deseribed in the specifications as type A, size 1,
at $826.95 each, or a total of $752,524.50. The bid of the
Shoup Corporation for a similar type of machine was
$1,047.00 each or a total of $952,770.00 (R. p. 145). The
bid of the Automatic Corporation on this machine, which
was ultimately selected, was $200,245.50 lower than the
bid of the Shoup Corporation.
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Upon the opening of bids and the disclosure of the
Automatiec Corporation as the lower bidder, the Shoup-
Corporation requested a hearing of the Voting Machine
Board, contending that the sample machine of the Auto-
matic Corporation did not comply with the specifications
(R. pp. 145, 146). Open hearings were held by the Voting
Machine Board on August 24 and 26, 1937, at which
counsel and representatives of both voting machine com-
panies were heard (R. pp. 21, 22, 71, 96, 276-284). At
this time the only grounds of objection made by the
Shoup Corporation (R. p. 155) were:

A. That the method provided for first and second
choice voting (Code, Art. 33, See. 203) as it appeared on
the sample machine of the Automatic Corporation, de-
seribed as “‘Plan A, was in violation of Sec. 224-F of the
Voting Machine Act, in that it permitted what was de-
scribed as ‘“‘group voting”’. A full discussion of Plan
A and this alleged group voting appears under the Ar-
gument which follows, but it suffices for the purpose of
this statement to say that this Plan A permits a voter
to vote a first choice for any candidate for state-wide
office, where three or more candidates are seeking the
nomination of the said office in a party primary, by the
use of one lever, in the alternative, said voter can, by
the use of one lever only, vote for the persons of both
his first and second choice for said office. It was con-
tended that under said Section 224-F, sub-section (i)
fwo levers must be provided for this purpose (R. p. 153).

B. That under Plan A the ballot label relating to first
and second choice voting did not furnish sufficient space
to contain, under each voting device, the full names of
both candidates, the party designation in two places and
the places of residence of both candidates, in ““plain, clear
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type so as to be clearly readable by persons with normal
vision,”’ as alleged to be required by Sections 224-A and
224-G, sub-gection (a) of the Voting Machine Act and
Section 63 of Article 33 of the Code.

‘When these objections were made to Plan A, the Auto-
matie Corporation offered to the Voting Machine Board
to furnish at no extra cost, a voting machine designed
and equipped to vote first and second choice voting
in the same manner in which it was voted by the
Shoup Corporation, and which was therefore con-
ceded to be lawful by those attacking the Automatie
Corporation’s hid (R. pp. 22, 42, 154, 156, 157, 244,
247, 289)., This method is deseribed in the Record
as ‘“‘Plan B’’, and consists simply of having one
space provided for voting for the individual for first
choice and, following his name, as many spaces are
provided for voting for candidates for second choice as
there are additional candidates in the field. Below that
appear the names of the other candidates in similar
fashion. The voter therefore votes for one candidate
for first choice by the use of one lever and for another
candidate for second choice by the use of another lever,
thus requiring the voter to use two levers (R. p. 166).

‘When this situation arose, the Voting Machine Board,
through those of its members constituting the Board of
Supervisors of Klection, wrote the Attorney General con-
cerning this matter and requested an opinion in the prem-
ises (R. pp. 152-156). No mention is made of personal
choice or write-in voting in that request, the Board stat-
ing that the only questions arising under the election
laws were those above set forth (R. p. 155). The Board
apparently considered this matter of write-in voting set-
tled by the Opinion of the Attorney General of July 24,
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1937; and it will be noted in this connection that the first
of the taxpayers’ suits, namely the Daly suit, as orig-
inally filed, did not even raise the question of the consti-
tutionality of a machine that did not provide for personal
choice voting (R. pp. 6-13). Later said bill was amended
to make this objection to the contraet (R. pp. 14-17).

The Attorney General’s opinion was received by the
Voting Machine Board on September 8, 1937 (R. p. 157).
That opinion, in cffect, held that the voting machine law
requires a separate voting device for each eandidate and
that Plan A therefore failed to comply with the law. The
Attorney General, however, also advised that Plan B
method of personal choice voting was in his opinion en-
tirely valid (R. p. 163).

Upon receipt of the said Opinion the Voting Machine
Board went immediately into executive session; and after
a full disenssion of the matter, the Board concluded that
the bid of the Automatic Corporation should be received,
because even under the most unfavorable view, it had to be
conceded that the voting machine of the Auntomatie Cor-
poration could vote a lawful ballot under Plan B, which
zaid Corporation had offered to supply at no additional
cost. After diseussing the relative merits of the two ma-
chines the Board determined to award and did award the
contract to the Automatiec Corporation (R. pp. 146, 167,
168, 208, 209).

Following said award, the taxpayer’s suit seeking to
enjoin the carrying out of the contract was filed by Wil-
liam S. Norris and shortly thereafter another suit was
filed by taxpayer Hattie B. Daly.

At the trial of these cases below it was disclosed that
the additional equipment necessary to permit the Voting
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Machine of the Automatic Corporation to vote Plan B
consisted of a few short channels and additional straps
(R. p. 241), which the Trial Court estimated as weighing
a few ounces (R. p. 247), and which a representative of
the Automatic Corporation estimated it would cost his
company $1.94 per machine to produce (R. pp. 244, 245),
although there would be no additional charge therefor to
the City (R. p. 244). Both the sample machine submitted
with the Automatic Corporation’s bid, No. 33068,
equipped and arranged to vote Plan A and another ma-
chine, equipped and arranged to vote Plan B, No. 30332,
were offered in evidence (R. pp. 231, 259) as well as a
third machine, not identified by number, containing write-
in equipment (R. p. 208). Those sample machines, hy
permission of the Chief Judge of this Court, will be ex-
hibited at the trial of these cases.

A representative of the Automatic Corporation also
testified that write-in equipment was not included in his
company’s machine, because they were informed by the
Voting Machine Board that it was not required; but that
the cost of write-in equipment of the character that ap-
pears on the third sample machine referred to above,
would increase the bid $82.00 per machine (R. p. 249).

The Trial Court, after a full hearing on the entire mat-
ter, decided every question raised in favor of the validity
of the voting machine of the Automatic Corporation, ex-
cept the question of whether the Declaration of Rights
and the Constitution of Maryland guarantee the voter the
right to personal choice or write-in voting (R. p. 335).
From such deeree the Voting Machine Board, Automatic
Corporation and the Mayor and City Council of Balti-
more and the Comptroller all appealed (R. pp. 338-340,
341-343) ; and cross-appeals were filed in each case by the
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respective taxpayers raising the question of the validity
of the other questions that had been decided adversely
to them by the lower Court (R. pp. 340, 342).

ARGUMENT.

L

THE PROVISIONS OF ARTICLE 7 OF THE DECLARATION OF
RIGHTS OF MARYLAND AND SECTION 1 OF ARTICLE 1 OF
THE CONSTITUTION OF MARYLAND DO NOT GUARANTEE TO
THE VOTERS OF THIS STATE THE RIGHT TO WRITE UPON
THE BALLOT, OR UPON THE BALLOT LABEL OF ANY VOTING
MACHINE, THE NAME OF A CANDIDATE OF THEIR PERSONAL
CHOICE FOR ANY OFFICE, IF SUCH CANDIDATE’S NAME IS
NOT PRINTED UPON THE SAID BALLOT OR BALLOT LABEL.

The Declaration of Rights of Maryland, Article 7, pro-
vides:

““That the right of the People to participate in the
Legislature is the best security of liberty and the
foundation of all free Government; for this purpose
elections ought to be free and frequent, and every
male citizen having the qualifications preseribed by
the Constitution, ought to have the right of suf-
frage.”

Section 1 of Article I, title ELECTIVE FRANCHISE,
of the Constitution of Maryland, provides:

““All elections shall be by ballot; and every citizen
of the United States, of the age of twenty-one years,
or upwards, who has been a resident of the State for
one year, and of the Legislative Distriet of Balti-
more City, or of the county, in which he may offer to
vote, for six months next preceding the election,
shall be entitled to votle in the ward or election dis-
trict in which he resides, at all elections hereafter to
be held in this State.”’
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In 1924 the Legislature repealed and re-enacted with
amendments Section 62 of Article 33 of the Code, and in
doing so eliminated the following provision which had
been in the law continuously since 1896:

““Nothing in this Article contained shall prevent
any voter from writing on his ballot and marking in
the proper place the name of any person other than
those already printed for whom he mav desire to
vote for any office, and such votes shall he counted
the same as if the name of such person had been
printed upon the ballot and marked by the voter.””

Chapter 202, Acts of 1896, amending Section 49 of
Artiele 33 of the then Code of Publie General Laws
of Maryland.

The Legislature in 1924, failed, however, to make any
change in Section 80 of Article 33 of the Code, which
referred to Section 62 of the Code as authorizing the
name or names of any candidates to be written in by the
voter on the ballot. Not only did the Legislature fail to
make any such change, but it repealed and re-enacted
with amendments said Section 80 of Article 33 in 1927,
still making the same reference to Seetion 62 of the Code
as authorizing write-in voting.

Chapter 370, Aects of 1927.

In 1931 the Legislature repealed and re-enacted with
amendments Section 80, omitting any reference to write-
in voting.

Chapter 120, Acts of 1931.

On May 29, 1926, the Attorneyv General rendered an
opinion holding that in view of the amendment of Section
62 of the Code in 1924, it was no longer permissible ‘‘for
a voter to write on the ballot the name of any person for
whom he may desire to vote’”. The Attorney General
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held that the language in Section 80 referred to above
had beecome nugatory (R. p. 220).

Opinions of the Attorney General, Vol. 11,
p. 96.

The opinion concluded with the following statement,
which we quote because we believe it to state the better
view on the subject of the necessity of write-in voting
under our Constitution:

“You are entirely correet in yvour assumption that
a voter may not use a sticker, and in the opinion of
the Attorney General, no person is authorized to
cast his vote other than for the eandidates printed
on the ballot. There are ample provisions contained
in the election law by which voters may secure the
printing of the name of the candidate of their choice
upon the ballot, so that the elimination of the blank
spaces wounld scem to deprive the voters of none of

their constitutional rights.”” (Ttalies ours.)
Opinions of the Attorney General, Vol. 11,

p- 96.

It was conceded by counsel for the plaintiffs that from
the time of the amendment of Section 62 of Article 33 in
1924 to date this opinion of the Attorney General has
been uniformly acquiesced in by succeeding Attorneys
General, candidates, election officials and the people of
Maryland alike.

In October, 1936, the ““Union Political Party’’ peti-
tioned for the writ of mandamus to require the Secretary
of State to certify, under Sections 49 to 52 of Article 33
of the Code, the names of its nominees for office to be
voted for at the election to be held on November 3, 1936.

George D. Iverson, Jr. vs. E. Ray Jones, Sec-

retary of the State of Maryland, Daily
Record, Nov. 13, 1936, 187 Atl. 863.
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The petition was dismissed for failure of the Union
Party to show a compliance with the said Code provi-
sions. The Court pointed out that the only manner in
which they could have gualified their nominees was by
petition, under Section 51, which they had not followed.
The opinion, unfortunately, makes no reference to hav-
ing the names of the candidates of the Union Political
Party written in upon the ballot, which was not necessary
to be determined in that case. Shortly thereafter the
question was referred to the Attorney General for opin-
ion by the local Board of Supervisors of Election and
the Attorney General held that—

“‘under the decision of the Court of Appeals, rela-

tive to distingnishing marks on ballots, as well as

because of the unequivocal language of the statute

now in foree, I am firmly of the opinion that the

effect of writing in a name or names on the ballot

would be to cause its rejection’” (R. pp. 214-216).
Opinions of Attorney General, Volume 21,

pages 354-356.

When the Voting Machine Board was preparing speci-
fications the question was raised of whether the voting
machines to be purchased must have provision for write-
in voting. Because of the importance of the question,
gince the mechanism for write-in voting is intricate and
expensive, the Board of Supervisors of Election again
communicated with the Attorney General on July 22,
1937, asking for advice on this specific question, and on
July 24, 1937, received his reply, which is filed as an
exhibit in these cases, and which, after referring to the
opinion of October 17, 1934, stated (R. p. 219):

““Under the present law, therefore, it is our opin-
ion that write-in votes are illegal in this State.”
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In view of the aforegoing, the Voting Machine Board
concluded that it was not only unnecessary to purchase
a machine equipped for write-in voting but that the pur-
chase of such a machine might be attacked as unlawful.
Hence it appears that although the specifications are
silent on the subject of write-in voting, it is freely admit-
ted by the Board that, in view of said opinions of the
Attorneys General, bidders were advised provisions for
write-in voting were not required.

The Voting Machine Board held several hearings at
which numerous objections were made to the awarding
of the contract to the Automatic Corporation, but these
objections did not include this one on constitutional
grounds; and, in fact, the Norris bill as originally drawn
made no reference fo thig ground of objection. The
question was raised in the Daly bill, however, and the
Norris bill was thereafter amended to include this
objection.

Although there are no decisions of the Court of Ap-
peals direetly affecting this question, and we must, there-
fore, examine the authorities of other jurisdictions, we
feel that the opinions of the Attorneys General for the
past thirteen years are entitled to grave consideration in
the final determination of this question.

The question here involved, as we have stated before,
is whether the Legislature can fix, within reasonable
bounds, a mode or procedure to be followed by the voter
in getting the name of the candidate of his choice on the
ballot, or whether there is to be read into the Constitu-
tion (because it must be admitted the Constitution is
silent on the subject) a limitation on the part of the Leg-
islature to regulate in any manner or to any extent the
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alleged right of the voter to express his choice, in spaces
to be provided under each office upon the ballot for this
purpose. Whatever may be the practice in other states,
and indeed such practices no doubt greatly affected the
rulings of the courts in a number of those cases relied
upon by the plaintiffs, there has been no such practice in
Maryland since the adoption of the present ballot law
during the last decade of the nineteenth century. So
well accustomed were the people of Maryland to think-
ing in terms of the procedure laid down by the Legis-
lature that at no time since the Legislature has with-
drawn the privilege of write-in voting has there ever
been any attempt to contest its anthority in the prem-
ises, prior to the institution of these proceedings.

The two leading cases upon the constitutionality of
write-in voting are Chamberlain vs. Wood, 15 S. Dakota,
216, 56 L. R. A. 187, and State vs. Dillon, 32 Florida, 545.
The South Dakota Court takes the view which is urged by
these defendants, whereas the Florida case takes the
opposite view.

In Chamberlain vs. Wood, supra, there was an elec-
tion contest in which one of the candidates had failed to
comply with the provisions of law necessary to get his
name on the ballot, but claimed to be elected because of
certain write-in votes. The statute, as in Maryland, per-
mitted the candidate to get his name upon the ballot by
gecuring the signatures of a number of electors. In hold-
ing against the candidate with the write-in votes, the
Court stated at pages 222 to 224

““It will be noticed that in neither of these sections
is it provided when, how, where or under what con-
ditions the elector shall exercise the right of suffrage.
The framers of the constitution seem to have de-
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signedly left the right of suffrage at this point to be
regulated and governed by such laws as the legisla-
ture might deem proper to enact. The constitutional
convention and the legislature are equally the repre-
sentatives of the people, and the written constitution
marks only the degree of restraint which, to promote
stable government, the people impose upon them-
selves; but whatever the people have not, by their
constitution, restrained themselves from doing, they,
throngh their representatives in the legislature, may
do. The legislature, just as completely as a consti-
tutional convention, represents the will of the peo-
ple in all matters left open by the constitution. Com.
v. Reeder, 171 Pa. 505, 33 Atl. 67, 33 L. R. A. 141.
Unless, therefore, the legislature is inhibited from
enacting the law we are considering, it is as much
the will of the people as though expressed in the con-
stitution. Let us ask, therefore, what provision is
there in the counstitution wmhibiting the law-making
power from providing when, how and under what
regulations and conditions the elector may exercise
the right of suffrage? The constitution has not, as
we have seen, prescribed any conditions or rules gov-
erning the exercise of the right; nor has it inhibited
the legislature from prescribing such rules, regula-
tions and condilions as it might deem proper and for
the public interests. The law-making power has
taken the clector at the point where the constitution
has left him, and has provided when, in what man-
ner, and under what restrictions he may exercise
the right of suffrage, and in so doing has provided :
First, that he must exercise that right by using an
official ballot; second, that he must designate in the
manner specified his choice of candidates whose
names are upon the official ballot, and whose names
can only be placed there by a compliance with the
law; third, it has, in effect, denied to the elector the
right to write the name of a candidate for whom he
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desires to vote upon the official ballot, or otherwise
deface the same, by declaring that ‘no elector shall
place any mark upon his ballot by which it may after-
wards be identified as the one voted by him.” The
law, in form, applies equally to all electors without
diserimination, and one elector therefore possesses
all the rights, and no more, of every other elector.
The legislature, therefore, having in effect limited
the right of the elector to voting for candidates whose
names are printed on the official ballots, he can only
exercise the right in the manner prescribed. But the
elector is mot thereby mecessarily deprived of the
right of suffrage, as he has the same right as any
other elector to secure the printing of the name of
his candidate upon the official ballot in the manner
preseribed by law, namely, by nommation of some
political party, or by securing the signatures of
twenty electors, in the case of a county office, to a
certificate. This may occasion the elector some in-
convenience and labor, but these constitute no objec-
tion to the law. In effect, the law requires many acts
to be done by the elector not required under former
laws, but these requnirements have heen generally
held to be constitutional. We see no reason why the
law as laid down by the courts in regard to those
requirements should not be applicable to this case.”’

The Court further stated, at pages 226 and 227 :

“The right claimed is, for all practical purposes,
a mere theoretical or abstract right, This is appar-
ent from the fact that, though the election law of this
state has been in effeet for more than ten years, this
is the first case, so far as the records of this court
disclose, in which the right has been claimed; and in
this ease it appears from the record that the plaintiff
had obtained the proper certificate, but through some
inadvertence it was filed with the auditor one day too
late, hence his name was omitted as a candidate from
the official ballot. We have not overlooked the cases
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of Sanner vs. Patton, (I1l. Sup.) 40 N, E. 290; Peo-
ple vs. Shaws, (N. Y. App.) 31 N. E. 512, 16 L. R. A.
606; Bowers vs. Smith, (Mo. Sup.) 17 S. W. 761;
State vs. Dillon (Fla.), 14 South. 383, 22 L. R. A. 124,
cited by counsel for appellant in support of his con-
tention. But in neither of these cases, except the one
cited from Florida, was the constitutional question
we have been counsidering involved, and the only
question before the court in each of those cases was
whether or not the law wunder consideration author-
ized the writing of the name of the candidate wpon
the official ballot. The comments of the judges, there-
fore, upon the constitutionality of the law, were
dicta, simply, and not binding upon the court in which
the decisions were rendered, and are entitled to very
little weight in this Court. In the Florida case the
Supreme Court of Florida seems to have held that
part of the law we are considering unconstitutional,
but the decision of that question does not appear to
have been required in that case.”” (Italics onrs.)

In McKenzie vs. Boykin, 71 Southern, 382 (Miss. 1916),
there was involved a similar question, namely, whether
the Legislature could limit write-in voting to those cases
in which the eandidate had died. In holding that it could,
the Court stated very plainly what is contained in effect
in the Attorney General’s opinion of 1926 and the case of
Chamberlain vs. Wood, supra, namely, that if the legis-
lature provides reasonable regulations for allowing a
voter to get the name of the candidate of his choice on
the ballot, such voter is not deprived of any constitutional
rights because he is not allowed to write in the name of
his candidate upon the ballot.

The Court, in McKenzie vs. Boykin, supra, held as fol-
lows at pages 384 and 385:

“‘The law provides a simple expedient whereby the
names of candidates who are not party nominees
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may be placed upon the ticket in district offices by
requiring a petition to be signed in the case of elec-
tion of beat officers by only fifteen qualified electors.
This restriction is placed upon the electors wm order
that the Australian ballot may be preserved in ifs
integrity.

“Tt is urged, however, in the argument of counsel
that if the Legislature required the names of fifteen
electors to have printed the name of a no-party can-
didate upon the ticket, for member of the board of
supervisors, a fortiori, the number could be increased
by the Legislature to such an extent that elections
would be placed entirely in the hands of political
parties, and that the right of the voter to vote for
whom he pleases, and the right of the non-partisan
to run for office, would be denied. The answer to all
this is that the Legislature has not done that, but
that the restriction provided is a reasonable restric-
tion, and one that does not arbitrarily restrict the
voter’s right of choice, and is therefore constitu-
tional. Tt would be an entirely diff erent question if
the restrictions placed upon the voler were unrca-
sonable, and were such as to practically deny him the
cxercise of his legitimate choice.

* * * #* * *

“‘In the case of City of Jackson vs. State, 102 Miss.
663, 59 South. 873, Ann. Cas, 1915 A 1213, a differ-
ent situation and a different question entirely is pre-
sented. No official ballot is provided for in the Act
and in that case the statute under consideration did
not provide for any other method of placing names
on the ballot than through party nominations, and,
not having provided for any other method than party
nominations, the wvoter retained undoubtedly the
right to write the name of his choice upon the ballot,
for the voter has a constitutional right to express
his choice, and if no other reasonable method is pro-
vided by law, he has the right to write the name of
Iis choice on the ballot.”” (Italies ours.)
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In the case of State ex rel. Mize vs. McElroy, 44 La.
Ann. 796, there was involved the question of an election
in which the name of one of the candidates had been
written across the face of the ballot. In sustaining the
act of the Legislature which provided that the elector
should vote only for the names of the persons printed on
the ballot, the Court held, at page 798:

“The right of suffrage being a political and not a
natural right, it ig within the power of the State to
prescribe how it shall be exercised.

“The manner of voting, provided by statute, is
one of the reasonable regulations.”

‘While many cases are referred to by the Trial Court,
as authority for the contention that write-in voting is
guaranteed by the Constitution, it is submitted that the
only case which takes that view and which is directly in
point is State ex rel. La Mar vs. Dillon, supra. The
other cases, in the order in which they appear in the
opinion of the lower Conrt, can be distinguished on the
following grounds:

The Statute in question providéd expressly or by
necessary implication, that the voter could write-in on
the official ballot the name of any person for whom he
desired to vote, and it was unnecessary to determine the
question of the constitutionality of legislation which did
not permit write-in voting.

Cohen vs. Isensee, 188 Pac. 279

People ex rel. Goring vs. President, 144 N.
Y. 616

People vs. Shaw, 133 N. Y. 493.

In Lattlejohn vs. People, 52 Colo. 205, referred to at
length by the Trial Court, it appears that no provision
whatever was afforded a voter to have the name of the
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candidate of his choice placed upon the ballot. This
clearly distinguishes that case from the instant case.
““There is nothing in the statute that gives him”’
(the voter) ‘“‘the power to signify whom he desires
to be a candidate either by petition, convention, pri-
wmary or otherwise,”” P, 221,

In Independence Party Nomination, 208 Pa. State 108,
the question was not one of write-in voting, but of the
right of the Independence Party to have the names of
its candidates printed on the ballot, on the ground that
it had polled 2% of the largest vote for any office, as
required by statute.

In State vs. Johnson, 87 Minn. 221, there was actually
involved only the question of legality of ballots in pri-
mary elections which contained no space for write-in
voting. It was held such ballots were valid. The ex-
pressions of doubt as to whether such a ballot would he
lawful in a general election are therefore obiter.

In State vs. Runge (Wisconsin), 42 L. R. A. 239, the
question was not one of write-in voting, but of the alleged
right of a candidate nominated by two parties to have his
name placed twice on the ballot.

In Fletcher vs. Wall, 172 T11. 426, the statute expressly
authorized write-in voting, and the only question involved
was the right of a voter to attach to the ballot a slip of
paper listing certain candidates not printed thereon. The
right to do so was denied.

In Sanner vs. Patten, 155 111. 553, 40 N. E. 290, the law
provided for writing in the name of the candidate of the
elector’s choice in a blank space.
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In People vs. McCormick, 261 111. 413, the question in-
volved was not write-in voting but the right of the legis-
lature to preseribe qualifications for a constitutional
office.

In Barr vs. Cardell, 155 N. W, 312, the Court held that
the statute involved was open to the construction that it
conferred the privilege of write-in voting.

In Patterson vs. Hanley, 136 Cal. 265, the question was
one of identifying marks, The statute expressly author-
ized write-in voting.

In Vorhees vs. Arnold, 108 Towa 77, the question was
one of identification marks on ballots. The law permit-
ted write-in voting.

In Oatman vs. Foz, 114 Mich. 652, the law permitted
the writing or pasting of a person’s name on the ballot.

The case relates only to the manner of pasting a name
on the ballot.

In Price vs. Lush, 10 Mont. 61, the question was one of
the right to have the person’s name printed on the bal-
lot. Write-in voting was permitted by statute.

In DeWalt vs. Bartley, 15 L. R. A. 771, 146 Pa. 529, an
attack was made generally on the constitutionality of the
Australian ballot, which, incidentally, was declared valid.
The opinion shows that write-in voting was permitted by
the statute.

In Bowers vs. Smith, 111 Mo. 45, 20 S. W. 101, the
Court construed the statute as recognizing write-in vot-
ing by requiring the sufficient blank space for such writ-
ing next to the printed names of the candidates for each
office.
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In State vs. Hostetter, 137 Mo. 636, the principal ques-
tion was the eligibility of a woman for a certain office.
The statute permitted write-in voting.

In Cole vs. Tucker, 164 Mass. 486, the question was
whether a voter conld use his own printed ballot which
the election officials refused to accept and in which action
they were sustained.

In Capon vs. Foster, 12 Pick 485, 29 Mass. 485, the
question was one of the constitutionality of a statute
requiring the registration of voters, which was upheld.

In Howser vs. Pepper, 8 N, D. 484, the question was
one merely of distinguishing marks. The statute per-
mitted write-in voting.

The opinion of the Trial Court quotes Cooley on ‘‘Con-
stitutional Limitations”’, page 1359, as holding ‘‘that the
voter cannot be restrieted to the candidates whose names
are printed on the official ballot.”” It will be noted that
the language quoted is not from the text but from the
small type in a note appearing on page 1359; and it will
also be noted that the author, after citing State vs. Dil-
lon, supra, as the authority, recognizes that there is a
contrary view by citing State vs. McElroy, 44 La. Ann.
796, as authority therefor. As stated, only the two cases
are cited.

It is submitted that the election laws of Maryland pro-
vide ample opportunity for any voter genuinely inter-
ested in the election of any candidate to secure the print-
ing of such candidate’s name on the ballot (Article 33,
Section 51 of the Code). If the office to be filled be state-
wide, the voter must secure two thousand signatures; if
it be confined to a Congressional Distriet or to the City
of Baltimore, he must secure fifteen hundred signatures;
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if it be for the entire cities of Annapolis, Frederick, Cum-
berland or Hagerstown, he must secure seven hundred
and fifty signatures; and for all other elections he needs
only five hundred signatures. These requirements as to
signatures have not been changed since 1922, or before
the legislature repealed the provisions of law authorizing
write-in voting. It must be conceded that anyone, to
have a chance for election to any of the offices in question
must have a following far greater than the figures men-
tioned, to have any chance of clection.

In Pope vs. Williams, 98 Md. 59, this Court sustained
the validity of the statute providing that a citizen of the
United States who had come to this State more than a
year prior to the election and had resided in this State
continuously for more than a year, nevertheless should
not be entitled to vote unless he had filed a declaration
of intention to become a citizen of Maryland more than
a year prior to the election. This, in spite of the faet
that no such limitation appears in the constitutional pro-
vision cited above, namely Section 1 of Article I of the
(lonstitution.

This Court held that the requirement in question was
reasonable and did not hinder or deter anyone from ac-
quiring or exercising his right to vote (p. 69). By an-
alogy, the provisions of our Election Laws which permit
any voter to get the name of the candidate of his choice
printed upon the ballot, are likewise a reasonable regula-
tion which is not prohibited by the Constitution.

An examination of all the cases which indicate, even
though it may have been unnecessary for the Court so to
decide, that write-in voting is guaranteed by the Consti-
tution will show that with two or three exceptions they
were decided some time between 1890 and 1900 when the



36

Australian ballot was first introduced into this country.
Courts then apparently were apprehensive of the effect
of the use of the Australian ballot and went out of their
way to indicate that write-in voting must be permitted.
On the other hand, experience has proven that they were
unduly apprehensive and that, so far as Maryland is con-
cerned, the right was considered of such slight value that
the Legislature finally abolished it thirteen years ago.

It is submitted that it the Courts in these other juris-
dictions had not been called upon to make their decisions
until the present time, they would not have attempted to
inject into the constitution this alleged right, which is not,
in fact, there. Write-in voting could result in endless
confusion and chaos. It is not inconceivable that there
would be elected to office candidates who were not quali-
fied therefore under the Constitution.

If the personal choice candidate had a common name,
such as John Smith, there would be no way of knowing
which John Smith was referred to. Some limitation upon
this alleged right of personal choice voting would neces-
sarily have to be found, if it were indulged in to any con-
siderable extent, for the reasons stated. There would have
to be some means of identifying the personal choice can-
didates of the respective voters; and it is certainly not un-
reasonable or unconstitutional to provide machinery re-
quiring, as the law does, the full name, residence address,
business address, ete., of anyone seeking office to be a
matter of record before the day of election.

The Code provisions, therefore, that set up these regu-
lations are entirely reasonable and within the discretion
of the Legislature, as is the requirement that if a voter
wishes to secure the election of any candidate, he must
see that his name is printed on the ballot.
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Whatever may be the practice in other States, the
people of Maryland are not ‘‘write-in minded”. The
privilege of doing so, once extended by the Legislature, is
so little used, if used at all, that when it was abolished
the chief law officers of the State, election officials, candi-
dates for election and the people of Maryland universally
acquiesced therein.

1t is therefore submitted that there is no constitutional
or other necessity for resurrecting this practice and for
limiting what has always been considered the right of the
Legislature, namely, that of making reasonable regula-
tions affecting this subject.

II.

EVEN IF THE DECLARATION OF RIGHTS AND CONSTITU-
TION OF MARYLAND GUARANTEE WRITE-IN OR PERSONAL
CHOICE VOTING, IT IS NOT UNLAWFUL FOR THE VOTING
MACHINE BOARD TO PURCHASE A VOTING MACHINE WHICH
DOES NOT INCLUDE EQUIPMENT THEREFOR, BUT TO WHICH
IT IS FEASIBLE TO ADD SUCH EQUIPMENT.

The Trial Court, having found (a) that write-in voting
was gunarauteed by the Constitution, and (b) that the
sample machine submitted by the Automatic Corporation
does not contain such equipment, held that sneli machines
were illegal for use in elections and that the Voting Ma-
chine Board could not lawtully buy them, as will appear
from the Decree (R. pp. 335, 336) :

““That the contract entered into by and between
said Board and the Automatic Voting Machine Cor-
poration and dated September 8th, 1937, for 910 vot-
ing machines 1s null and void, in that said machines
are so constructed as to deny to a qualified voter of
Baltimore City the right guaranteed by Article 7 of
the Declaration of Rights and Articles 1, Section 1 of
the Constitution of voting for any person of his choice
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at elections held in Baltimore City after January 1,
1938, which Constitution itself requires and it affirma-
tively appears that said qualified voters must vote for
candidates whose names are printed upon the said
voting machine ballot, otherwise not vote. Where-
fore, the use of such machines and the purchase there-
of for use in such elections is unlawful. Therefore the
Defendants, each and every, are hereby perpetually
enjoined and restrained from proceeding further
under said contract of September 8 1937, and from
buying or accepting delivery of any of said voting
machines referred to therein, and from spending or
pledging any public funds therefor;’” (Italics ours).

It is submitted, that if it be conceded that the Declara-
tion of Rights and Constitution guarantee the privilege
of write-in voting, and if it be further conceded that the
Automatic Corporation is not required to furnish write-in
equipment under its contract, then, although the Trial
Court was correct in its ruling that the use of said voting
machines in the elections referred to is wunlawful, it does
not follow that the purchase of such machines is unlawful,
in view of the fact that they can be made to comply with
the law by the purchase of the necessary additional write-
in equipment (R. pp. 248, 258).

The question of the validity of this limitation that the
Trial Court placed upon the discretion, power and author-
ity vested in the Voting Machine Board is, apart from the
constitutional question, the most important one in this
case.

Although the Opinion and Decree do not so state, it is
submitted that the Trial Court apparently fell into the
error of so limiting the powers of the Board, upon the as-
sumption that the law required the Board to observe the
principles that apply where competitive bidding is re-
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quired by law, and concluded if the machine contracted
for did not meet every legal requirement, it was not law-
ful to purchase it and make a supplemental contract for
the purchase of any additional equipment necessary to
supply the deficiency (R. pp. 235, 254). It is undisputed
that the sample voting machines can be equipped for
write-in voting, for which the Automatic Corporation
says it must make an additional charge of $82.00 per ma-
chine. If the Voting Machine Board, with knowledge of
the fact that write-in equipment was necessary, in the
exercise of its discretion, had determined to purchase a
machine without write-in equipment, with the intention
thereafter of purchasing said equipment under a supple-
mental contract, there can be no doubt that under the
Voting Machine Act it had full power to do so.

Section 224-A of the Voting Machine Act provides in
part as follows:

““A Board composed of the members for the time
being of the Board of Estimates of Baltimore City
and the members for the time being of the Board of
Supervisors of Election of Baltimore City is hereby
constituted, and is authorized, empowered and di-
rected to purchase a sufficient number of voting ma-
chines for use in all polling places throughout the
City of Baltimore at all primary, general, special
and other elections, held or to be held in said City
after the 1st day of January, 1938. * * * Said Board
is authorized and empowered to determine by major-
ity vote such specifications supplementary to the spe-
cifications hercinafter set forth as it may deem proper
for voting machines acquired, or to be acquired, by’
it, and to select in its discretion the type and make of
such voting machines, and, in its diseretion, to em-
ploy engineers or other skilled persons to advise and
aid said Board in the exercise of the powers and
duties hereby conferred upon it. * * *? (Italies
ours.)
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Section 3 of the Voting Machine Act provides:

“‘That all sections of this Article and all laws or
portions of laws inconsistent with or in conflict with
the provisions hereof are hereby repealed to the ex-
tent of such inconsistency or conflict.”” (Italies
ours.)

It is diffieult to conceive of wider diseretion or broader
authority than is conferred upon the Voting Machine
Board by the language quoted. The plaintiffs in both
cases recognized the fact that they might find themselves
in just the position in which they now are, namely, of be-
ing obliged in some manner to limit the power and au-
thority of the Voting Machine Board, so as to compel it
to conform to the customary statutory requirements gov-
erning competitive bidding, in order to prevent it from
purchasing the machines without write-in equipment and
making a supplemental contract therefor.

To this end, it is alleged in the amendments to the Nor-
ris bill that contract in question is void and illegal be-
cause the provisions of Article 78, Section 3 of the Code
of Public General Laws creating the State Central Pur-
chasing Bureau have not been followed (R. pp. 14-16).

In the Daly bill, however, the contention is made that
the Voting Machine Act and Sections 14 and 15 of the
Baltimore (lity Charter ‘“‘require the voting machines
* * * to be purchased * * * in accordance with the con-
tract therefor to be awarded upon competitive bidding to
the lowest responsible bidder’ (R. p.39. See also pp. 76,
87, 88, 90).

If the Voting Machine Board is bound by the provi-
sions of either Article 78 or those of Sections 14 and 15
of the Baltimore City Charter, then it is obvious that the
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said Board has exceeded its authority. The lower
Court held that the provisions of Article 7S were
not applicable to this contract (R. p. 324), and apparently
entertained the same views about Sections 14 and 15 of
the Charter, although the Opinion is silent upon this sub-
jeet. The Trial Conrt, nevertheless, was apparently of
the impression that the prineciples of statutory competi-
tive bidding applied, either because of some reason of
public policy or because, the Board having called for com-
petitive bids, it was thereby obliged to follow all of the
rules of statutory competitive bidding. In referring to
the change from Plan A to Plan B, the Court states in its
opinion, in effect, that the chiange i equipment is so minov
and the cost thereof so slight, none of which is borne by
the City, that there is not “‘such a material departure
from the specifications, or such a shifting of specifications
after the award, as to make the contract illegal under the
doctrine expressed in Konig vs. Baltimore, Ibid."’ (R. p.
326).

As will be shown hereafter, there is no ground either
statutory or otherwise for requiring the application of
the principles of competitive bidding referred to in the
language quoted, to the contract in question.

It requires only a glance at Article 78 of the Code to
show that it does not in any manner affect or limit the
power and authority of the Voting Machine Board.

First of all, it will be observed that competitive bidding
is not mandatory under the provisions of Article 78 (Sec-
tion 3).

Secondly, the Purchasing Burcau is authorized ‘‘to
prescribe rules and regulations * * * under which con-
tracts for purchases may be made”’ (Sec. 3).
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Thirdly, the Burecan is required to ‘“‘determine and
formulate standards of all materials, supplies, merchan-
dise and articles of every description to be purchased’
by the State Boards referred to therein (Seetion 3).

Each of these last two provisions is utterly repugnant
to the provision in Section 224-A of the Voting Machine
Aect, authorizing and empowering the Voting Machine
Board ‘‘to determine by majority of vote such specifica-
tions supplementary to the specifications hereinafter set
forth as it may deem proper for voting machines ac-
quired’’.

Then, too, the amounts expended under authority of
the Central Purchasing Bureau are paid by the State
Comptroller, upon approval of the Bureau, from the ap-
propriation to the respeetive State Departments by the
General Assembly in the Budget Bill (Section 4).

The expense incurred by the Voting Machine Board
and the cost of such voting machines under Section 224-A
of the Voting Machine Act is to be andited by the Comp-
troller of Baltimore City, upon the requisition of said
Board, and paid by warrant drawn upon the proper of-
ficers of said City.

Apart from these specific objections, even a casual
reading and comparison of Article 78 with the Voting
Machine Act will show that the Legislature could never
have intended to subject the Voting Machine Board to
the authority of the State Purchasing Bureau in the pur-
chase of said voting machines.

The fact that Sections 14 and 15 of the Baltimore City
Charter in no wise affect this contract, is equally clear.
In the first place those sections refer to contracts of De-
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partments, Officers, Boards, ete. of the Mayor and City
Council of Baltimore; and by no stretch of the imagina-
tion ean the Voting Machine Board come under this classi-
fication. The machines are purchased for purely a State
function, namely, ‘‘Elcctions™ and the Board is even com-
posed in part of State officers.

In Thrift vs. Ammidon, 126 Nd. 126, this Court held
that the said Charter provisions had no application to the
purchases made by the Board of Police Commissioners
for Baltimore City, even though they are referred to in
said Charter, because, among other things they do not
constitute one of the Executive Departments of the City
set up in Seetion 31 of the Baltimore City Charter. In
this connection see McEvoy vs. Mayor and City Council
of Baltimore, 126 Md. 111, at p. 122,

In addition to the aforegoing, Sections 14 and 15 of the
Charter are absolutely repugnant to the Voting Machine
Act in that they require the contracts referred to therein
to be awarded by a City Board known as the Board of
Awards. If the Legislature had felt that the approval of
the Board of Awards of this contract was necessary or
desirable, it would no doubt have so provided in the
Voting Machine Act.

If, as contended, the provisions of Article 78 and See-
tions 14 and 15 of the Charter do not apply, then there is
no statute requiring the Voting Machine Board to engage
in competitive bidding. There is also no authority for
requiring competitive bidding on any grounds such as
public policy (Mayor and City Council of Baltimore vs.
Weatherby, et al., 52 Md. 442, 450, 451. Thrift vs. Am-
midon, supra).
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On the contrary, it is well recognized that where there
is no Charter or statutory requirement, Boards of this
character need not engage in competitive bidding.

In MeQuillin on Municipal Corporations, Volume 3,
page 862, section 1288, headed ‘‘Necessity for Competi-
tive Bids Where Not Required by Statute, Charter or
Ordinance’” it is stated:

“In the absence of charter or statutory require-
ments, municipal contracts need not be let under com-
petitive bidding, so that where a statute merely per-
mits competitive bidding but does not require it, it is
not necessary that the municipal authorities shall
let the contract in that way. In such cases the cor-
porate authorities are only required to act in good
faith and to the best interest of the municipality.”’
(Italies ours.)

Among the numerous authorities cited for the above
statement is the case of Thrift vs. Ammidon, supra. An
abundance of authority appears in the said text book in
support of the ahove statement and, so far as counsel for
the Voting Machine Board is aware, there is no authority
to the contrary.

The following are typical of cases cited by MeQuillen:

Lee vs. A4mes, 199 Ta. 1342, 203 N. W. 790, 793.
Henderson vs. Enterprise, 202 Ala. 277, 80 So.

115, 118.
Elliott vs. Minneapolis, 59 Minn. 111, 60 N. W.
1081.

Yarnold vs. Lawrence, 15 Kan. 126.

Price vs. Fargo, 24 N. D. 440, 445, 139 N. W.
1054, 1058.

Schefbaver vs. Kearney Tup., 57 N, J. L. 588,
31 Atl. 454.

Fitzgerald vs. Walker, 55 Ark. 148, 17 S. W.
702.
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Van Antwerp vs. Mobile, 217 Ala. 201, 115 So.
239.

Underwood vs. Fairbanks, Morse & Co., (Ind.)
185 N. E. 118, 123.

Dunn vs. Sitous City, 206 Towa 908, 221 N. W.
571.

Assuming that it was not necessary for the Voting Ma-
chine Board to engage in competitive bidding, does the
fact that it called for bids wed it to such a procedure?
The case of Mayor and City Council of Baltimore wvs.
Weatherby, supra, is exactly in point. There this Court
approved a contract awarded by the Board of School
Commissioners to the high bidder where sealed bids had
been advertised for, because the only ordinance requiring
competitive bidding did not affect contracts of the char-
acter in question.

The case of Lee vs. City of Ames, supra, also is directly
in point. Bids were asked for paving and also for extra
excavation. The statute required competitive bidding
for paving but not for excavation. After all bids were
in, the council which awarded the contract allowed a bid-
der upon paving and excavation to reduce his bid on the
latter to that of his lowest competitor. The Court ap-
proved the action of council, but said that the council
could have awarded the contract for grading to the said
high bidder, if it had seen fit, without any reduction in
its contract price for excavation.

Concerning the mnecessity for competitive bidding
where the statute did not require it, the Court said:

““We have no statute in this state requiring con-

tracts for exeavation and grading of streets prepara-

tory to paving to be let under competitive bidding.

In the absence of statutory requirement, the city
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was not required to let the contract for ‘extra exca-
vation’ under competitive bidding, as is required in
paving. 3 MecQuillin on Municipal Corporations,
#1186 Price vs. Fargo, 24 N. D. 440, 139 N. W.
1054 ; Elliott vs. Minneapolis, 59 Minn. 111, 60 N. W.
1081 ; Middle Valley Trap Rock Co. vs. Bd. of Free-
holders, T0 N. J. Law, 625, 57 A. 258. It is well settled
that a municipal corporation need not, in making its
contract, advertise for bids and let to the lowest
bidder in the absence of an express statutory re-
quirement, and where a city is not required to adver-
tise for bids, neither is it required to let to the low-
est bidder in case it does adopt such course. 20 Ene.
of Law (2nd Ed.) 1165, and cases cited. The coun-
cil was not required to call for bids for the extra
excavation. It was not obliged to let said work to
the low bidder on sealed proposal. There being no
statute requiring contract for grading to be let in
pursuance of competitive bidding, the counsel could
handle the matter as it saw fit, if it acted in good
faith and without fraud * * *.”7 (P. 1349, 1350).
(Ttalics ours.)

It is submitted that the authorities cited demonstrate
conclusively that the Voting Machine Board is not re-
quired to engage in competitive bidding, and that even
though the cost of the additional equipment necessary for
write-in voting is very material, there is nothing to pre-
vent such Board, in the honest exercise of its diseretion,
from making a supplemental contract with the Auto-
matic Corporation therefor.

Counsel for the Voting Machine Board does not wish
to imply by this argument that the said Board, if it has
authority to do so, will proceed by making a supplemental
contract for the purchase of write-in equipment. Counsel
for the Board has no authority whatever to commit the
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Board to any course of action in the event that write-in
voting is required; and it is difficult to see how the Board
itself could elect, at any time before the final determina-
tion by this Court of the questions raised in these cases,
how it will proceed. The only point made here is that
the ruling of the Trial Court that the Voting Machine
Board cannot lawfully purchase a voting machine which
is not, but can be, equipped for write-in voting, at some
additional cost, is a limitation upon the power, authority
and discretion of said Board which the lower Court had
no authority to impose; and in order for the Board to act
intelligently and avoid another law suit, if that part of
the ruling of the Trial Court requiring write-in voting is
sustained, it is absolutely imperative that the powers of
the Board in this respect be definitely and accurately
defined.

Bl ff 2

IF THE DECLARATION OF RIGHTS AND CONSTITUTION OF
MARYLAND GUARANTEE WRITE-IN OR PERSONAL CHOICE
VOTING, THE AUTOMATIC CORPORATION IS OBLIGED, UNDER
THE TERMS OF ITS CONTRACT, TO FURNISH A MACHINE
WHICH WILL PERMIT EVERY VOTER TO VOTE AT ANY ELEC-
TION FOR ANY PERSON FOR WHOM HE IS LAWFULLY EN-
TITLED TO VOTE, WHICH WOULD NECESSARILY INCLUDE
HIS PERSONAL CHOICE CANDIDATE, UNLESS A COURT OF
EQUITY SHOULD REFUSE TO COMPEL THE INSTALLATION OF
SUCH EQUIPMENT AT THE EXPENSE OF THE AUTOMATIC
CORPORATION, BECAUSE OF AN ACKNOWLEDGED MUTUAL
MISTAKE OF LAW.

Under the contract, the Antomatic Corporation agrees
to furnish voting machines in striet accordance with all
of the conditions, covenants, stipulations, terms and pro-
visions contained in the specifications (R. p. 208).

Under Section 43 of the Specifications, the said Cor-
poration agrees to furnish voting machines in striet ac-
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cordance with all of the terms, conditions and provisions
of the Voting Machine Aect and any and all other laws
(R. p. 194).

Section 224-F, Sub-section (d) of the Voting Machine
Act provides that every voting machine purchased shall
“permit each voter to vote, at any election, for any per-
son and for any office for whom and for which he is law-
fully entitled to vote * * *.7°

It the right to vote for the candidate of the voter’s
personal choice, as nrged by the plaintiffs (R. pp. 17, 77,
78) is gunaranteed by the Constitution, then the legal
effect of the language referred to above is to require the
Automatic Corporation to furnish voting machines
equipped for write-in voting.

There is no use to repeat heve, at length, what is set
forth in the statement of facts in detail, namely, that both
the Voting Machine Board and the Automatic Corpora-
tion, on the strength of advice from three Opinions from
two Attorneys General of Maryland, were of the very
definite impression that write-in voting was not per-
mitted in Maryland.

While the contract itself is silent on the question of
write-in voting, it is admitted that the representatives
of the Automatic Corporation were advised of these
rulings of the Attorney General; and if write-in voting is
required by law, the failure of the Voting Machine Board
to specify and of the Automatic Corporation to bid upon
the same, ig due to a mutual mistake of law, that is, to the
mutual mistake of the legal effect of the language em-
ployed in the contract and specifications referred to
above.
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Due to this mutual mistake of law, representatives of
the Automatic Corporation testified they made their bid
approximately $75,000.00 less than they would have made
it if they had understood that write-in equipment was re-
quired by law (R. p. 249).

The question whether the Automatiec Corporation be-
cause of said contract provisions, should be required to
furnish machines equipped for write-in voting at the con-
tract price, was raised below (R. p. 33), and it is clear
that the Trial Court’s attention was directed thereto (R.
p. 249) ; but the Trial Court never touched directly upon
this question in its opinion or decree, although the nec-
essary implication of both is that the Automatie Cor-
poration is not required to furnish a machine equipped
for write-in voting.

What is the legal effect of this mutual mistake of law?
It is obvious that there is no question of reformation in-
volved. In Godwin vs. Conturbia, 115 Md. 488, 496, the
Court had before it the question of whether a certain
deed of trust was revocable af, or after the expiration of
a certain period. In referring to the power of Courts of
Equity to reform contracts where there has been a mis-
take of law this Court quoted at some length from Abra-
ham vs, North German Ins. Co., 40 Fed. 722, as follows:

“If * * * the parties actually mistake or mis-
understand the principle of law applicable to the
subject matter of the contract, and reach an agree-
ment relying upon this mistake of law, there is mno
ground upon which a Court of Equity can reform the
contract.”” (Italics ours.)

Immediately following the language quoted, the Court,
in Abraham vs. North German Ins. Co., supra, states why
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a Court of Equity cannot reform the contraet, under the
circumstances outlined :

“The Court ecannot know whether the parties, if
they had correctly understood the law, would have
entered into any contract on the subject, or what
terms they might have reached touching the same.
While the Court might, therefore, be entirely satis-
fied that the parties, had they in fact correetly under-
stood the principles of law applicable to the case,
would not have made the contract they did make, the
Conrt cannot know what contract they would have
made, if any; and therefore, in such ease, the Court
cannot reform the contract, although it might be jus-
tified in setting it aside.”” (Italies ours.)

The langnage quoted is precisely in point here. The
contract cannot be reformed to provide that the Voting
Machine Board must accept a voting machine which does
not permit a voter to vote for every person for whom he
is lawfully entitled to vote. Whether the Board might,
of its own volition, make such a contract, with a view to
purchasing the write-in equipment under supplemental
contract, as pointed out under the previons paragraph of
this argument, is another question. But there can be no
doubt that equity will not reform the contract to compel
it to do so, under authority of the cases just stated.

See also:
Kiser vs. Lucas, 170 Md. 486, 501.

The only question then, and a very perplexing one, is
whether a Court of Equity will require the Automatic
Corporation, under the language of the contract and
specifications, to furnish, at an additional cost of &75,-
000.00, machines equipped for write-in voting, in view of
the acknowledged mutual mistake of the Voting Machine
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Board and said Corporation of the legal effect of the
language in the contract.

In Williston on Coontracts, Section 1581, page 2797, it is

stated :

“There is no portion of the law of mistake more
troublesome than that relating to mistake of law. It
is impossible fo coordinate the cases so as to pro-
duce satisfactory rvesults, because the rule dis-
tingnishing mistake of law from mistake of fact is
found on no gound prineiple.”’

To borrow a phrase from Judge Walsh’s opinion in
Boyle vs. Maryland State Faur, 150 Md. 333, 339, ‘‘there
is a great deal of learning in the decisions and very little
agreement’ concerning the question of the legal effeet
and the consequences that follow from making a contract
nunder a mistake of law.

Text writers state with great positiveness that Kquity
will not interfere where there has been a mistake of law,
and statements appear in the decisions of this Court,
which, standing alone, support that theory. On the other
hand, it seems to counsel for the Voting Machine Board
that this Court, perhaps more than some others, has
shown a tendenecy to grant relief where the failure to do
so would be too inequitable, and to refuse it on other oc-
casions when the opposite result would obtain. No case
has been found by the writer, within or without the State
of Maryland in which the facts could be said to be an-
alagous to those of the case at bar.

The guestion of a mistake of law, in one form or an-
other, has been before the Court many times. One very
large group of these cases which has no application here
deal with money paid voluntarily and fairly with a full
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knowledge of the facts and circumstances under which it
is demanded, but under a misapprehension of the law,
They begin with Baltimore vs. Lefferman, 4 Gill 425, and
continue through Ferman vs. Lanahan, 159 Md. 1, 5.

The reason for this rule is obvious. If every disputed
matter which had been compromised and settled could be
opened up thercafter because one of the parties had mis-
taken his legal rights, there would be no end of litigation
and no posgibility of finally settling any disputed ques-
tion short of a Court’s decision. Yet even this rule has
its exceptions. Oxenham vs. Mitchell, 160 Md. 269, 278,
279.

Some of the cases which fall under the rule aforesaid
and which, for that reason, in the opinion of counsel for
the Board, require no further notice are:

Baltimore vs. Lefferman, 4 Gill. 425,

Morris vs. Mayor &€ City Council of Baltimore,
5 Gill. 244,

Balt. & Sus. R. R. vs. Faunce, 6 Gill. 76.

Lester vs, Balto,, 29 Md. 415,

State vs. B. € O. R. R., 34 Md. 344, 364.

Awalt vs, Eutaw Bldg. Assn., 34 Md. 435, 437.

Potomae Coal Co. vs. Cumberland & Pa. R. R.
Co., 38 Md. 226, 228.

Sisson vs. Mayor & City Council of Baltimore,
51 Md. 83, 99.

George’s Creek Coal Co. vs. County Commis-
sioners, 59 Md. 255, 260.

Schwartzenbach vs. Odorless Excavating Ap-
paratus Co., 65 Md. 34, 38, 39.

Mayor & City Council of Balto. vs. Hussey, 67
Md. 112, 115, 116.

Baltimore vs. Harvey, 118 Md. 275

Helser vs. State, 128 Md. 228, 231

Ferman vs. Lanahan, 159 Md. 1, 5.
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In Oxenham vs. Mitchell, 160 Md. 269, the Court in-
eludes among cases of the character just deseribed, Baker
vs. Baker, 94 Md. 633, and while it is agreed that the case
helongs in that class, it merits some notice here hecause
it is typical of those cases from which certain langnage
might be taken, which, standing alone, seems to indicate
aquity will afford no relief from a mistake of law.

Baker vs. Baker, supra, went to the Court of Appeals
three times, this being the third case. Without going in-
to the facts, which are very involved, it seems that Charles
K. Baker attempted, after certain rulings by the Court
of Appeals in the earlier cases, to shift his position and
to gain advantage over his brothers and sisters in the
distribution of his father’s estate on the eround that he
had made a mistakeof law.

Beginning at page 633 and ending at page 636, the
Court discusses this question of money paid under mis-
take of law and states that the doctrine is not confined
to cases in which attempts have been made to recover
hack money paid under a mistake of law.

“It has a much broader application. In general
it may be said that a mistake of law, pure and sim-
ple is not adequate ground for relief. Where a party
with full knowledge of all the material facts, and
without any other special circumstances giving rise
to an equity in his behalf, enters into a transaction
affecting his interests, rights and liabilities, under
an ignorance or error with respect to the rules of
law controlling the case, the Courts will not in gen-
eral, relieve him from the consequences of his mis-
take.”” (IP. 634). (Italies ours.)

And at page 635, it is said:
“We do not mean to say that there may not be ex-
ceplions to the gemeral rule; but this case does not
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fall within any exception. Many of the cases as-
sumed to be within some exception to the rule were
not so in reality, but were decided on the distinet
ground that the mistake was one of fact and not of
law; or else the mistake was treated as analogous to,
if not identical with, a mistake of fact. Such for in-
stance, is the case of Cooper v. Phibbs, L. R., 2 11,
L. 149. A, being ignorant that certain property be-
longed to himself and supposing that it belonged to
B, agreed to take a lease of it from B, at a certain
rent. There was no fraud, no unfair conduct and all
the parties equally knew the facts. The House of
Lords set aside the agreement on account of the mis-
take. A majority of the Judges called it a mistake
of fact; whilst Lorp Wesreury stated that it was
what ig ordinarily designated a mistake of law, but
held that it was really a mistake of fact. We are
dealing in the case at bar with a distinetly different
situation. The circumstances that the mistake was
a MUTUAL mistake of law does not alter the appli-
cation of the general principle. In the case of Fagles-
field v. Marquis of Londonderry, L. R. 4 Ch. Div. 693,
the Court of Appeal placed their decision distinetly
upon the ground that both parties acted under a com-
mon or mutual misapprehension and wmistake of the
law, and thercfore, without other circwmstances,
equity could not relieve. A mistake of law is no
more a ground of relief in equity than it iz at law.
Upton v. Tribilecock, 91 U. S. 50.”’

It is to be noted that the Court is careful to make
an exception where there are ‘“‘special circumstances giv-
ing rise to an equity’’ in behalf of one of the parties and
also to point out that there are exceptions to the general
rule that mistake or want of legal knowledge ordinarily
forms no ground for equitable relief; which is simply
another way of saying that the Courts treat everyone of
these cases on the bhasis of the particular facts shown,
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and where they consider the matter to involve too great
hardship they provide some form of relief, otherwise the
contracts are permitted to stand.

With this in mind, we can examine what may be termed
the leading cases on this subject, where there is not in-
volved the repayment of money paid under a mistake of
law.

There is a line of cases, beginning with Wesley wvs.
Thames, 6 H. & J. 25, in which it appears that attempts
have been made to secure reformation of an instrument
and have the Court attach to it a meaning directly con-
trary to the terms thereof. In the case referred to, there
was a deed of mortgage admitted to have been signed by
the complaining party, which recited that it was given
to secure the payvment of $200.00. An attempt was made
to prove that the mortgage was, in faet, intended to se-
cure the mortgagee against liability under a bond which
he had signed as surety for the complainant. The Court
refused to reform the instrument, in the absence of some
allegation of frand, holding as follows:

“From aught that appears on the face of the bill,
the mortgagor and mortgagee did agree, that the
deed should be exeeuted in the form that it bears;
and to permit them to prove by parole evidence a dif-
ferent intent, from that which they deliberately and
explicity declared, would bhe to prostrate the best
established rules of evidence ; and under the adoption
of such principles, testimony extringie to the instru-
ment, would in every case be admissible to substi-

tute a new agreement in the place of the one which
had heen deliberately executed.”” (P. 29.)
See also:
Watkins vs. Stockett, 6 H. & J. 25.
Harwood vs. Jones, 10 G, & J. 404,
McElderry vs. Shipley, 2 Md. 25, 35.
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In all of these cases the refusal to grant relief is based
upon the ground that parole evidence is not admissible
to contradict, add to or vary the terms of a written in-
strument in the absence of proof of fraud, mistake or sur-
prise.

The first reference to such matters as a mistake of law
appears to be in Anderson vs. Tydings, 8 Md. 427, 440,
441, although the said case also refers to the parole evi-
dence rule. That ecase and the case of Campbell vs. Lowe,
9 Mad. 500, 508, are only authority for the ruling that while
a debtor may prefer one creditor over another, if, through
a mistake of law he selects such an instrument as cannot
have this effect without reformation by a Court of Equity,
equity will not grant such relief as against other credi-
tors whose claims stand upon an equal footing.

In Cooke vs. Husbands, 11 Md. 492, often referred to
by the text writers, the mistake was eonceded to be one
of fact and the instrument was reformed.

The aforegoing cases are hardly analogous to the in-
stant case, because in all those cases there was no evidence
of a mutual mistake; and in each case one party was eon-
tending that the parties intended to say exactly what the
instrument contained. It is hardly possible, in any of these
cases, if the defendant had admitted the facts as alleged
by the complainant, but had refused to do anything about
the matter the Court would have refused relief. The
real ground therefore of refusing relief is not that it is
wmexcusable to make a mistake of law, so much as that
the rules of evidence relating to written contracts will not
permit such mistakes to be proven.

Of all the early cases decided by this Court, the three
that are most often referred to by the text writers are
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Williams vs., Hogsdon, 2 H. & J. 474; Lammot vs. Bow-
ley, 6 H. & J. 500, and State to the use of Stevenson vs.
Reigart, 1 Gill 1.

In Williams vs. Hogsdon, supra, one partner signed a
bond purporting to bind both partners. The other part-
ner knew nothing about the bond; and it was therefore
not legally binding upon him, although binding upon the
one who signed it. The Court stated that a bond given
by one partner for a simple contract debt due from the
partners to the creditor, and accepted by him, is by opera-
tion of law a release of the other partner, and an extine-
tion of the simple contract debt.

(C‘ontinuing the Court held (p. 482):

“It is also established by the Courts of law and
equity, that ignorance of the law, as to the legal
consequences resulting from such a bond, cannot ex-
cuse or form a ground for relief in equity, on the
suggestion and proof that the party was mistaken as
to the legal affects of such a bond, imagining at the
time that it could not operate as a release to the
other debtor, and that his responsibility still exists.”’

It will be noted that the case in question does not in-
volve a mutual mistake of law but rather a mistake by
A of the legal effect of a bond given by B which pur-
ports to bind B and C, but of which C has no knowledge.

In Lammot vs. Bowley, 6 H. & J. 500, it appears that
Bowley, to whom a certain piece of property had been
devised under a will, stood by and knowingly permitted
another to sell the land in question, thinking that such
other took under the will. Legal proceedings later es-
tablished that Bowley took the land in question under
the will, and he then brought ejectment proceedings to
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oust the purchaser. This snit was an attempt to enjoin
the ejectment proceedings, and relief was refused.

Here there was a mistake of law by two parties, namely
the purchaser of the property and Bowley, although it
did not arise out of a contract between them,

The Conrt held that it would not stay proceedings
in the ejeetment case and that Bowley’s rights were not
affected by his knowledge of the sale of the property, and
his long acquiescence under if, as in so doing he acted
under a mistake of his own title. In doing so, the Court
refers at length to this question of the effect of a mis-
take of law, quoting language of Chief Justice Marshall
in support of the legal proposition that equity will some-

“times grant relief where there is a mistake of law. Be-
cause of the importance of the case we quote from it
rather fully, as follows (525-526):

“In Hunt vs. Rousmanier, 8 Wheat. 214, the Chief
Justice, in speaking of the case of Lansdowne vs.
Lansdowne, says, if it be law, it has no inconsider-
able bearing on this canse. There are certainly
strong objeetions to this decision in other respeets;
but as a case in which relief hag been granted, or a
mistake in law, it cannot be entirely disregarded.
He then goes on to say—*‘Although we do not find
the naked prineiple that relief may be granted on ac-
count of ignorance of law, asserted in the hooks,
we find no ease, in which it has been decided, that a
plain and acknowledged mistake in law, is beyond
the reach of equity’. We have here, then, the high
authority of this most distingunished man, and emi-
nent Judge, that a party acting nnder a clear and
unequivocal mistake of his legal rights, is entitled
to relief in a Court of equitable jurisdiction; and
that the doctrine of a Court of Chancery is not, as
has been contended, that equity will not administer
relief npon that ground, upon the principle that
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every man is bound to know the law. Tt is not in-
tended to say, that the plea of ignorantia juris would
in all instances be available in civil cases, (in crimi-
nal it never can be,) because some legal propositions
are so plain and familiar, even to ordinary minds,
that it would be doing violence to probability to im-
pute ignorance in such cases, but it is only meant to
say, that where the legal principle is confessedly
doubtful, and one about which ignorance may well
he supposed to erxist, a person aeting under a mis-
apprehension of the law in such a case, shall wot for-
feit any of his legal rights, by reason of such mis-
take. So Newland, in his treatise on confraects, says,
that a mistake or misapprehension of the law, is a
ground of relief in equity; as if a man purchases his
own estate, and pays for it, the Court will order the
purchase money to be refunded, on the ground that
there was a plain mistake. It appears then, from
what has been observed in the foregoing opinion,
that some of the most enlightened and celebrated
men, whose characters are recorded in judicial his-
tory, have given the sanction of their illustrious
names to the doetrine, that no man, acting under a
plain and acknowledged mistake of his legal rights,
shall forfeit those rights, in consequence of such mis-
apprehension, The authorities in support of this
principle, might be multiplied to an almost indefinite
extent, but it is deemed unnecessary further to en-
large upon the subjeet.””

In State vs. Reigart,1 Gill 1, a grandfather bequeathed
certain property to a granddaunghter, as her property,
and not as bequeathed to her husband, father, brothers
or stepsisters. The girl’s hushand made a contract with
the grandfather’s executors, under which he received
said estate, in trust for his said wife. The husband failed
to invest under the terms and conditions under which he
received the legacy. Tt was held his estate was liable to
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the wife therefor. Point was made that the grand-
father’s executors had no authority to demand that the
husband execute the agreement he made with him.

The Court held:

“We do not think that the husband can shelter
himself under a mistake of the law; he not only ap-
pears to have taken legal advice upon the subject
of his marital rights, in relation to the legacy, but
if he had not, there is, we think, nothing in this case
to except it out of the operation of the general rule,
that ignorance of the law cannot be made available
with a full knowledge of all the facts. The case of
Bowley and Lammott was decided upon a prineiple
wholly inapplicable to this case. That was a case
where a forfeiture of title would have been incurred,
if the general rule, that a knowledge of the law in
civil cases shall be presumed, where there is a full
knowledge of the faets, had been permitted to
operate; it was to charge the party with a frandu-
lent concealment of title, in the absence of actual
knowledge, upon the legal presumption, which im-
puted knowledge. In that case, the application of
such a principle was looked upon as being too mon-
strous and wunjust, to receive for a moment the
countenance or sanction of the Court; it was a doce-
trine most glaringly unjust, and alike repudiated
by the rules of morality, a refined sense of justice,
and the principles of law. Tt was therefore rejected”’
(29, 30).

Although said case of State vs. Reigart, supra, is often
quoted by the text writers as authority for the general
rule that equity will not relieve from a mistake of law,
the language quoted illustrates what has been said be-
fore, namely, that if the result of the doctrine is too un-
just Courts of Equity will consider the case an exeeption.
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In Cumberland Coal & Iron Co. vs. Sherman, 20 Md.
117, the Court permitted the company to rescind the con-
tract and have property reconveyed to it, upon terms
consistent with equity, where it appeared that certain
stockholders had ratified said comtract for the sale of a
portion of a company’s lands and, at the same meeting,
upon discovering objections to the eontract, instead of
rescinding it, solicited not as a matter of right, but as a
concession, a release for modification of the contract.

The Clourt held that the act of confirmation was rather
an accident than a deliberate act and, as stated, permitted
the company to rescind the contract.

In the opinion the Court refers to both the case of
State to the use of Stevemson wvs. Reigart, supra, and
Lammot vs, Bowley, supra, and says as to the former:

““The ewceptions to or modifications of the maxim
‘ignorantia legis excusat neminen’, in equity, were
not adverted to in the case of Stevenson vs. Reigart;
the general prineiple was incidentally referred to, in
connection with the facts of that case, which was a
case at law’’ (p. 151).

The Court continues and quotes with approval the lan-
guage hereinabove referred to from the case of Lammot
vs, Bowley to the general effect that equity will admin-
ister relief in certain cases involving a mistake of law.

In Kearney vs. Sascer, 37 Md. 264, where the defense
was made on mistake of fact and another on mistake of
law the Court of Appeals refused to grant relief under
either. In that case there was not involved any contract
or instrument to be reformed, but an administrator
d. b. n., made no defense to a writ of scire facias issued
against him for the purpose of reviving a judgment




62

against the former administrator, but voluntarily con-
fessed an absolute judgment of fiat, and then four years
alterward, upon execution being issued, applied to a
Clourt of KEquity for relief by injunction, Without going
into the facts, the case shows no equitable ground for
relief although it recognizes that there are exceptions
to the rule that Courts of Equity will not ordinarily grant
relief on the ground of a mistake of law, citing among
other cases Lammot vs. Bowley, supra, and Cumberland
('oal & Tron Co, vs. Sherman, supra.

In Browmel vs, White, 87 Md. 521, both parties pur-
chased lots on opposite sides of what was alleged to be a
publie street, Through error, one house was built partly
on the bed of the street. In an earlier case it had been
decided that if there had been a dedication there had
heen no aceeptance by the City of Baltimore. In the
present case one property owner, White, attempted to
enjoin the other property owner, Broumel, from main-
taining her dwelling on what is alleged to be the bed of
(‘hestnut Street. The Court refused to grant the injunc-
tion and held that while the facts of the case showed
dedication yet, whenever Chestnut Street shall be opened
the appellant Broumel is entitled to the fair value of her
buildings on the bed of the street.

At pages 526 and 527, the Court stated:

“It was said by MavcLg, J., in Martindale v. Falk-
ner, 2 C. B. 719, that ‘ There is no presumption in this
country that every person knows the law; it would be
contrary to common sense and reason if it were s0.’
In Lammot v. Bowly, 6 IL. & J. 525, the court said:
‘Tt is not intended to say that the plea IGNORANTIA
LEGIS would in all instances be available in civil
cases (in eriminal it never can be) because some legal
propositions are so plain and familiar, even to ordi-
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nary minds, that it would be doing violence to prob-
ability to impute ignorance in such cases; but it is
only meant to say that where the legal principle is
confessedly doubtful, and one about which ignorance
may well be supposed to exist, a person acting under
misapprehension of the law in such a case shall not
forfeit any of his legal rights, by reason of such mis-
take.”” (Italies ours.)

Another case often cited in the Maryland Reports on
this question is Gebb vs. Rose, 40 Md. 387, in which the
opinion was written by Judge Alvey. There, a married
woman attempted to convey a piece of her property,
which was not to her separate use, to her husbhand in trust
with the life estate to herself, then to her husband and
then absolutely to the plaintiff, Mary Catherine Gebb.
After the death of both wife and hushand, the heirs at law
of the wife instituted an action of ejectment against Mary
Gebb. In this case Mary Gebb asked for an injunection
to restrain the action of ejectment and to have the trust
in the deed in question declared valid. Mary Gebb had
served the husband and wife for over thirty years and
had been treated by them in all respeets as an adopted
child. Judge Alvey held that the deed in question was
void sinee the law required the husband to join with his
wife in the deed. When it was urged that the imperfec-
tion of the deed was caused by ignorance and mistake, the
Court stated (p. 394) :

‘“‘But, to say nothing of the nature of the consid-
eration displayed on the face of the instrument it-
self, this is not a case for the exercise of the equi-
table jurisdiction for the correction of mistakes. The
mistakes here, if if can be called such, was one of law
gimply; a want of knowledge as to what the law re-
quired to make a deed good and effective. Such mis-
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take or want of legal knowledge forms no proper
ground for the assistance of a Court of Equity, in the
absence of actual fraud and imposition.”’

In Carpenter vs. Jones, 44 Md. 625, a doctor, claiming
to be the largest ereditor of the estate of the deceased,
addressed a letter to the Orphans’ Court in which he
stated he ““would ask the appointment of Mr. J. N. Davis
as administrator of the estate’ (p. 629). Whereupon
Mr. Davis was appointed administrator, the Orphans’
(Clourt construing the letter as a declaration by the appel-
lant of his willingness to decline the administration.
Thereafter the appellant doctor attempted to have the
letters in question revoked on the ground of mistake in
the said letter. Both the Orphans’ Court and the Court
of Appeals refused to revoke the letters.

The Court said:

““The mistake complained of, is a mistake in law—
being a legal effect of the paper. There is no mis-
take relied upon and ecannot be. The paper was
written by the appellant, and the facts and state-
ments contained in it are not alleged to be erronecous
and otherwise than stated. Mistake in facts will al-
ways be remedied by the Courts as far as can be done
consistently with right and justice—but where the
mistake is purely a mistake in law, they refuse to
interfere.”’

The case of Euler vs. Schroeder, 112 Md. 155, is of no
real value. A badly drawn bill of complaint failed to
state any facts from which it appeared either that the
parties made a mutual mistake of fact or law or that the
defendants took undue advantage of the plaintiff. The
most that can be said for the case is that one party made
a mistake of the legal effect of an agreement without any
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clements of fraud, ete. by the other party to the contract
for which Pomeroy’s Equity Jurisprudence, Section 43,
is cited as authority that no relief will be granted.

The case of Godwin vs. Conturbia, 115 Md. 488, has al-
ready been referred to as authority for the fact that
equity will not reform the contract of the instant case.
In that case there was involved the guestion of the con-
struetion of a deed of trust as to whether a grantor had
reserved the right to revoke the trust at or after three
vears from the date thereof.

The Court held that the instrument should be re-
formed.

At page 495, the Court states:

““It has been suggested on behalf of the appellant
that this doctrine is not applicable here, because, as
it is argued, a misapprehension as to the meaning
of language which has been used by design and not
by inadvertence constitutes a mistake of law from
which the parties are not entitled to be relieved. This
theory, in our judgment, is not available under the
conditions here presented. The questions in this
case arise from doubts entertained as to the mean-
ing of a particular combination of words in the con-
nection in which they are used, and not as to the legal
effect of language whose ordinary import is free of
difficulty. The terms under consideration have wno
defined legal significance, and if an error has oc-
curred w the description of the power of revocation,
it was not occasioned by a misconception of any rule
of law. An inaceuracy in the statement of a stipula-
tion does not always and of necessity involve a mis-
take as to its legal effect. This distinction is thus
stated in 4braham v. North German Ins, Co., 40 Fed.
722, If * " * the parties actually mistake or mis-
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understand the principle of law applicable to the sub-
ject-matter of the contract, and reach an agreement
relying upon this mistake of the law, there is no
ground wpon which a court of equity can reform the
contract * * * When, however, the mistake lies not in
a misunderstanding of the principles of the law as
controlling the subject of the contract, or the rights
of the parties connected therewith, but merely in the
terms proper to be used in defining the actual con-
traet of the parties, such a mistake, though in one
sense a mistake of law, is one that a Court of equity

will reform’.”’
In considering the above decision, it must be remem-
bered that it is dealing primarily with reformation and
not with resecission.

1t must be admitted that the legal question of whether
voters in Maryland are ‘‘lawfully entitled to vote” for
candidates of their personal choice is not free of diffi-
culty, and that the said right has not heretofore had the
legal significance placed upon it by the Trial Court.

Finding no direct reference to the effect of a mistake
of law upon a contract in the “‘Restatement of the Law”’
of Contraets, Section 500, Chapter 17, page 938, the
writer turned to ‘‘Tentative Draft No. 1’ of the Ameri-
can Law Institute on the subjeet of “‘Restatement of Res-
titution and Unjust Enrichment.”’

From the introductory note it appears that ‘‘The Re-
statement of this Subject deals with situations in which
one person is accountable to another on the ground that
otherwise he would unjustly benefit or the other would
unjustly suffer loss.”’

‘While this probably implies that the contract in ques-
tion has been ewecuted and the legal question involved
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is the right of one of the parties to recover money or
property on the theory that the other party is unjustly
enriched, whether such enrichment result from a mistake
of facet or a mistake of law, nevertheless the comment,
particularly upon the history of the subject of ‘‘Mistake
of Law,”” and the very careful and complete ‘‘Explana-
tory Notes’' in the appendix bear sufficiently upon the
instant case to justify bringing them to the Court’s at-
tention. The general tenor of ‘““Topiec 3. Mistake of
Law” is to the effeet that Courts are more inclined all
the time to find some ground of relief where there has
been a pure mistake of law and to get away from the doc-
trine that because the mistake is one of law and not of
faect, equity will afford no relief. In the ‘“‘Introductory
Note’” at pages 148, 149, it is said:
“Toric 3. MisTare or Law,

“‘The principle underlying recovery for a benefit
conferred because of a mistake of fact is that it is
just for one who has benefited by the mistake of an-
other to return what he has received, except where
he is entitled to the benefit of his bargain or where
there are other circumstances which would make res-
titution inequitable as between the parties, or inex-
pedient because opposed to public interests. There
has been much dispute as to whether or not the same
prineiple should underlie the right to restitution for
mistake of law. Until the nineteenth century no dis-
tinction was made between mistake of fact and mis-
take of law and restitution was freely granted both
in law and in equity to persons who had paid money
to another because of a mistake of law.

*“In 1802, however, Lord Ellenborough in the case
of Bilbie v. Lumley, 2 Kast 469, refused restitution
to an underwriter who had paid the insured, mistak-
enly believing that non-disclosure of essential facts
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did not prevent liability. Lord Ellenborough gave his
decision after asking counsel if they could cite cases
where there could be recovery by one who knew the
facts, and rested it on the ground that ‘every man
must be taken to be cognizant of the law’, thereby im-
plying that mistake of law is not a basis for resti-
tution. The ignorance of counsel led them to make
no rveply; the judicial paraphrase of the established
rule that a person is not ercused from liability for
dotig an act which is otherwise unlawful because he
is iguorant of the law, led to an entire change in the
law. The phrase is demonstrably untrue and has
only a limited application to persons secking to ex-
cuse themselves from what otherwise would be a tort
or erime; it is entirely misapplied when used with
reference to restitution cases. However, the result
was accepted in the case of Brishane v. Dacres, (5
Taunt. 143, C. P. 1813) in which, by a divided court,
it was decided that an officer who made payment of
prize money to a superior, both parties mistakenly
believing that the law required this, could not re-
cover, Both of these cases c¢an be supported on
their facts; unfortunately, however, they were made
the basis of a broad rule denying restitution in all
cases where the facts were known and the only mis-
take was one of law. Before long, however, the in-
justice which would result from the universal appli-
cation of such a broad rule led to many limitations
wupon it and by a process of attrition it has been limited
to cases similar to that of Bilbie v. Lumley, that is,
to cases where a benefit has been conferred upon an-
other because of a supposed duty to him in response
to an honest demand by the other (see see. 40). The
failure to recognize the limited application of the
rule has been due in part to the fact that in many of
the situations in which the unlimited rule has been
mvoked, restitution would have been denied had there
been a mistake of fact instead of law (see sec. 39).
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Under section 42 of the said Note, the case of Konig
v. Mayor of Baltimore, 128 Md. 465 is referred to as fol-
lows:

“Recovery allowed where the plaintiff benefited
the defendant in the anticipation of getting a return
which was not made because the agreement was found
to be void. IKonig v. Mayor of Baltimore, 128 Md.
465, 97 Atl. 837 (1916) (contract for filtration plant.
Court of equity refuses to grant injunction to pre-
vent city from making payments since the city in
fact got benefits. Also said that although ignor-
ance of law is no excuse, contractors cannot be sup-
posed to know the details of municipal charters):”’

* * * #* * ®

The writer has gone into this matter at this length be-
cause the question of whether the Automatie Corporation
is required under its contract to furnish this additional
£75,000.00 worth of equipment at its own expense is a
serions one, and one incidentally, which must be deter-
mined in this suit. As counsel for the Board, the writer
is naturally anxious to secure for it every possible ad-
vantage which the contract affords and to which it is
legally entitled, even though as a result great hardship
is worked upon the Automatic Corporation. It must be
admitted, however, that if contracts cannot be supposed to
know the details of the Baltimore City Charter, as stated
in Konig vs. Mayor and C. C. of Baltimore, supra, they
can hardly be expected to have a knowledge of the State
Constitution, superior to that of the Governor and the
members of the General Assembly of Maryland who re-
pealed write-in voting, the various Attorneys General who
have held that write-in voting was unlawful, and the ecan-
didates for election, election officials and people of the
State, who have, for the past thirteen vears, uniformly
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acquiesced in the view that write-in voting is not per-
mitted in Maryland.

In the last analysis, the question of whether it is equit-
able or inequitable to require the strict and rigid enforee-
ment of the contract is one for this Court, and not for
the counsel for the Voting Machine Board, to determine;
and nothing stated herein is to be taken as a concession
that write-in voting is not required, if this Court shall
be of the opinion that such is the vesult of said contract.

IV.

THE PLAN, DESIGNATED AS PLAN A, FOR VOTING FOR
FIRST AND SECOND CHOICE, WHERE THREE OR MORE PER-
SONS ARE CANDIDATES FOR NOMINATION FOR STATE-WIDE
OFFICE IN THE SAME PARTY PRIMARY, MEETS ALL OF THE
LEGAL REQUIREMENTS OF THE VOTING MACHINE ACT AND
THE ELECTION LAWS.

First and second choice voling is a part of a scheme
designed to eliminate all except one candidate for the
nomination of any political party for State-wide office,
where there are three or more of such candidates and
where none of them has a majority of votes in the party’s
convention. (See. 203, Art. 33, Code of Public General
Laws.)

Plan A, as referred to throughout the record, is the
plan or method adopted by the Automatic Corporation
for first and second choice voting upon the sample
machine submitted by that corporation with its bid. This
Plan permits a voter to vote for first choice alone by the
use of one lever; but the ballot label is so arranged that
where he wishes to vote for first choice and second choice
also only one action is required, namely, the pulling down
of one lever under that part of the ballot label which
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shows that he thereby expresses his first choice for one
candidate and his second choice for another.

Plan A is attacked on two grounds:

First, that it permits a voter by the use of one voting
device to vote hig first and second choice or preference
for the office to be filled; and,

Srconp, that the space provided on the ballot label for
first and second choice voting is too small to permit the
printing of the information alleged to be necessary to be
printed therein in ‘‘plain, clear type so as to be clearly
readable by persons with normal vision, * * * 7’

It should be noted here that while a number of exhibits
of Plan A appear in the Record, they affect only the
scheme of printing; and the method of voting for first
and second choice by the use of one lever is unchanged.

As aunthority for the contention that Plan A is invalid
because it permits a voter to vote for his first and second
choice by a single act, that is, by pulling down a single
lever on the face of the voting machine the plaintiffs cite
two provisions of law, namely, Section 224-F, Sub-section
(1) of the Voting Machine Aect, and Section 203 of Article
33 of the Code (R. pp. 10, 11, 79-81), as follows:

“224-F. Every voting machine acquired or used
under the provisions of this sub-title shall:

‘(1) Have voting devices for separate candidates
and questions, which shall be arranged in separate
parallel rows or columns, so that, at any primary
election, one or more adjacent rows or columns may
be assigned to the candidates of a party, and shall
have parallel office columns or rows transverse there-
to;”” (Italies ours.)
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And Section 203 of Article 33 of the Maryland
(Clode provides:

«¢Tn case there are more than two candidates for
anv state office, there shall be provided on the ballot
two squares opposite the name of each of said candi-
dates, which shall be designated from left to right as
‘First Choice” and ‘Second Choice’, respectively, so
that each voter may indicate his first and second
choice or preference by placing a eross-mark in the
appropriate squares as aforesaid. Such eross-marks
to be made in the same manner as other cross-marks
for voting at primary elections under this Article
for Baltimore City and the several Clounties of this
State, respectively.”’ (Italies ours.)

The same attack upon Plan A, namely, that it permits
a voter to vote for first and sccond choice by the use of
only one lever was made by representatives of the Shoup
Corporation before the Voting Machine Board (R. pp. 71,
145, 146). An opinion as to the validity of Plan A and
Plan B, referred to hereafter, was requested of the At-
torney General by the Board of Supervisors of Election
(R. pp. 152-156) ; and the Attorney General ruled that
Plan A was illegal and Plan B legal (R. pp. 157-164). The
Attorney General, after much consideration, held that
Section 224-F, Sub-section (i) required separate voting
devices for first and second choice voting, and that inas-
much as Plan A permitted this to be done by the use of a
single lever, such Plan was unlawful. In arriving at this
conclusion, the Attorney General conceded that there was
force in the contention that the language preceding the
words ‘‘so that’’ in Sub-section (i) was modified by that
which followed, which, the Automatic Corporation con-
tended, showed the purpose for which the Legislature
required voting devices for separate candidates.
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Another and far more important eriticism of the con-
clusion reached in said opinion, however, is the fact that
it completely overlooks the legal effect of the Sub-section
(d) of Section 224-F of the Voting Machine Aect. This
sub-section, to which the attention of the Attorney Gen-
eral was directed when the Opinion was requested (R. p.
155), but which apparently escaped attention when the
Opinion was written, reads as follows:

€224.F. Every voting machine acquired or used
under the provisions of this sub-title shall:

“(d) Permit each voter to vote, at any election,
for any person and for any office for whom and for
which he is lawfully entitled to vote, and to vote for
as many persons for an office as he is entitled to vote
for, including a substantial compliance with the pro-
vistons of Section 203 of this Article, and to vote for
or against any question which appears upon a ballot-
label:?” (Italies ours.)

It is significant that of all of the sections of the old
election laws, the Legislature singled out Section 203 and
stated that in reference thereto, it was only necessary
that the voting machines furnished should be in ‘‘sub-
stantial ecompliance’’ therewith.

‘What, then, are the provigions of Section 203 which the
Legislature had in mind as requiring greater elasticity
for the manufacturer in planning the machine and wider
discretion in the Voting Machine Board in selecting the
same? See. 203 is concerned principally with setting up
and explaining an elaborate system for selecting the
party’s nominee for state-wide office where there are
three or more candidates therefor after the primaries
have been held. Fxamine the section in this light, and
you find that the only provisions thereof to which the



74

Legislature could possibly have referred in requiring
only a substantial compliance therewith, are the follow-
mg:

“In case there are more than two candidates for
any State office, there shall be provided on the ballot
two squares opposite the name of each of said eandi-
dates, which shall be designated from left to right as
‘First Choice’ and ‘Second Choice,’ respectively, so
that each voter may indicate his first and second
choice or preference by placing a eross-mark in the
appropriate squares as aforesaid. Such eross-marks
to be made in the same manner as other cross-marks
for voting at primary elections under this Article for
Baltimore (Yity and the several counties of this State,
respectively.

“If the voter marks the same candidate for first
choice and also for second choice, then such ballot
shall only be counted for ‘First Choice’ for said can-
didate and shall not be counted at all for ‘Second
Choice’; if for second choice only it shall be counted
for first choice.

“The tally sheet for such candidates for State
offices shall be so arranged as to show plainly and
digtinetly how the individual voters voting for any
certain candidate * * * indicated their second choice
or preference from among the remaining candi-
dates #* *1&"’

‘Which of the provisions cited could the Legislature
have had in mind in requiring only a substantial com-
pliance therewith? Surely not the reference to ‘“cross
marks’’—the Legislature would not have picked out one
isolated section of the many that relate to eross marks
and say that as to it alone a substantial compliance was
all that was necessary. As to the second paragraph
quoted, while the voting machines are constructed so as
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to avoid the voter’s falling into the errors referred to
therein, these provisions would nevertheless have to be
complied with, if it were possible to make such mistakes
on the machines.

As to the requirements of the third paragraph quoted,
the tally sheets must show how the individual voters for
any certain candidate indicated their second choice. This
goes to the very root of the system of first and second
choice voting and must be literally complied with.

This leaves the first seutence quoted above as the only
part of Section 203 that could possibly have been refer-
red to when the Legislature anthorized a substantial com-
pliance therewith. And yet the plaintiffs insist upon a
literal compliance with this section and rely upon it as
part of their authority for the contention that Plan A is
illegal (R. pp. 10, 11, 79-81).

The only question remaining is whether Plan A is in
substantial compliance with Section 203; and concerning
this we submit there can be no doubt whatever. This
whole attack on Plan A is on purely technical grounds
and with the desire to eliminate the Automatie Corpora-
tion’s machine from competitive bidding. As shown
above, one of the most important provisions of Section
203 is the requirement that the tally sheet show ‘‘how
the individual voter voting for any certain candidate
* * * indicated their seccond choice or preference from
the remaining candidates.”” No method could be devised,
we submit, which would tend to accomplish this result
more satisfactorily than Plan A. Concerning this phase
of the matter the Trial Court states in its opinion (R. p.
326) :
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“Getting back to Plan A, the simpler and more
convenient of the two:—unquestionably it definitely
and accurately registers first choice votes and the
desired alternative sccond choice votes, which are
automatically linked with the respective and desired
first choice votes. The voter cannot make a mistake.
The ultimate object of Section 203 of Article 33 is as
fully, fairly and accurately accomplished therebyv as
is possible in paper-ballot voting.”’

Not only is Plan A simpler than Plan B so far as the
actual voting is concerned, but the machinery necessary
for Plan A is much simpler than Plan B. Plan A re-
quires no additional equipment (R. p. 267). This was
readily conceded by experts of the Shoup Clorporation in
the trial below (R. pp. 267-269, 306).

One practical advantage of Plan A, mechaniecally, is
that it takes no additional time to set it up in fixing the
ballot for an election, whereas Plan B requires from ten
to fifteen minutes for each machine (R. pp. 246, 285);
and that, when it is remembered that the ballot must be
set up and arranged on over 900 machines within a lim-
ited period of time, is a very real element to consider in
making a choice of the two plans.

In conclusion, it is submitted that the Legislature
never intended that an isolated clause in Sub-section (i)
of Section 224-F should be divorced from the rest of the
language of said sub-section and thus permit the undoing
indirectly of that which the Legislature had directly and
expressly authorized to be done by Sub-section (d) of
said Section 224-F, namely, the purchase of a voting
machine that is in ‘‘substantial compliance’’ with Sec-
tion 203 of Article 33, relating to first and second choice
voting.
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The second ground of attack on Plan A, as stated bhe.
fore, is that the space provided on the ballot label for
first and second choice voting is too small to permit the
printing of the information alleged to be necessary to be
printed therein in ‘‘plain, clear type so as to be clearly
readable by persons with normal vision * * *.”* (R. pp.
81, 82).

The plaintiffs contend that that part of the ballot label
on which a voter, by the use of one lever, votes for his
first and second choice for said office, must contain the
following information:

(a) The full names of both candidates;
(b) The party designation of both candidates; and

(e) The places of residence of both candidates (R. pp.
81, 82).

No provision of law has been cited for the proposition
that the full name of each candidate must appear under
cach such voting device. Section 224-A is cited as author-
ity for the fact that ‘‘a designation of the party or prin-
cipal which each candidate represents shall appear just
above the name of each such candidate.” Section 224-A
is also cited as authority for the fact that the form and
arrangement of the ballot labels shall be in accordance
with the provisions of See. 63 of Art. 33, which provides,
in part, that ‘“to the name of each candidate for State-
wide office or Congress shall be added the name of the
County or City in which the candidate resides.”” Final-
ly, See. 224-G, Sub-section (a) is quoted as authority for
the fact that the printing shall be ‘‘in plain clear type
so as to be clearly readable by persons with normal
vision.’’
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In submitting its sample machine with Plan A there-
on, the Automatic Corporation apparently printed on the
ballot label the information it considered necessary to
enable a voter to make his choice. See Plaintiff’s Ex-
hibit No. 5 in the “‘Volume of Exhibits’’ of the Record,
which is the last Exhibit thereon and is a pieture of the
face of the sample voting machine in question. It is not
contended, however, even by the plaintiffs that the ballot
label is not sufficient in size to print any other informa-
tion than appears on the said Exhibit No. 5.

The Automatic Corporation offered in evidence its
Exhibit I, which appears in the ‘““Volume of Kxhibits”
and which shows four different arrangements of print-
ing of Plan A; all on a ballot label of identical size as
that shown on the machine.

There is also in the record itself, at page 165, ‘‘Stipu-
lation Exhibit No. 3A”’, which is another form of print-
ing for first and second choice voting.

If we analyze the above contentions, we find that the
printing on any and all of said forms of Plan A is clearly
large enough to be readable by persons with normal
vision. The Trial Court so found (R. p. 324). There
is no provision in the law which says that under this form
of voting, the full name of each candidate must appear
typed under any lever on the ballot label. The place of
residence of each candidate appears after his name on
that part of the ballot label, where he appears as the first
choice only, and also as first choice in connection with the
three other candidates. On one copy of said Plan A, be-
ing the third in its Exhibit I as appears in the ‘‘Volume
of Exhibits’’, the party designation appears on each bal-
lot label just above the name of the candidates referred
to thereon.
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In Sub-section (h) of Section 224-G, it is provided that
““in primary elections, the ballot labels, containing the
names of candidates seeking nomination by a politieal
party, shall be segregated on the face of the machine in
adjacent rows or columns by parties.”’

Sub-section (e) of said Section 224-G provides as fol-
lows:
““(¢) The ballot-label for each candidate or group
of candidates, nominated or seeking nomination by a
political party, shall contain the name or designa-
tion of the political party.’”” (Italics ours.)

In view of the provisions of the Voting Machine Act
quoted, it would seem that the Legislature may have in-
tended, in the case of primary elections, that a single
party designation for each party, as shown on the sample
machine, will be sufficient. It is not necessary, however,
in order to sustain Plan A, that snch a conclusion be
reached because the designation of the party which each
candidate represents does appear just above his name on
the third Plan A under ‘‘Defendants’ Exhibit 1.7’

The plaintiffs also overlooked the provision of Sub-
section (d) of Section 224-F, which requires only a ‘‘sub-
stantial compliance with the provisions of Section 203 of
Artiele 33" dealing with first and second choice votes.

Although it is alleged in the brief of the plaintiff that
the said ballot label under Plan A is too small to permit
the information alleged to be necessary in ‘‘plain, clear
type so as to be clearly readable by persons with normal
vision”’, it will be noted that no effort was made by coun-
sel for the plaintiffs in the trial below to demonstrate
that this is true. The Trial Court in overruling this
objection, stated (R. p. 324).
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““Tt is enough to say that all such allegations were
in no way supported by satisfactory proof; and an
inspection of the machines and equipment offered in
evidence, affirmatively shows all sueh allegations
were groundless. They relate to details easily car-
ried out, such is the adaptability of the apparatus, in
any style the Election Supervisors prefer; details
which in most eases must be adjusted to meet the
varying conditions as to number of candidates, ete.,
ete., arising in every election. For the official ballots
at no two eleetions are the same.”” (Italies ours.)

The Voting Machine Board, by its action in making a
contract which specifies neither Plan A nor Plan B (R.
pp. 208, 209), deliberately left open for its future elec-
tion, depending upon this Court’s ruling thereon, the
question of whether it would require a machine equipped
to vote Plan A or Plan B. Since the Automatic Corpora-
tion guarantees to furnish a machine which complies with
the provisions of the Voting Machine Act and any and all
other laws (Sec. 33 of the Specifications), (R. p. 194), the
Voting Machine Board is amply protected in the prem-
ises.

In view of the foregoing, it is submitted that Plan A,
in regards to both voting devices and printing is lawful
in all respects and is simpler than Plan B; and the Vot-
ing Machine Board therefore should be permitted to pur-
chase voting machines so equipped.

V.

THE BALLOT LABELS OF VOTING MACHINES MAY LAW.-
FULLY CARRY THE NAME OF ANY CANDIDATE MORE THAN
ONCE.

In the Norris bill the contention is made that the Auto-
matic Corporation’s voting machine is ‘‘illegal in that
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it containg the name of each candidate in several different
ballot labels on the face of said board and under several
different vote indicators and in several rows and col-
umns ; in violation of the above quoted provision of Art.
33, Sec. 203, which provides that the name of the candi-
date shall appear only once and that two separate squares
be provided opposite his name for the designation of a
first or second choice. See Section 63 (made applicable
by 224 (a).)” (R. p. 11).

While the above criticism applies only to Plan A and
might have been answered under Paragraph IV of the
Argument, it has been treated separately for purposes of
convenience. The plaintiff Daly contends, with the de-
fendants, that there is no legal prohibition against a can-
didate’s name appearing more than once on the ballot
label; and all counsel for all parties agree that it is phys-
ically impossible for any voting machine to provide for
first and second choice voting without repeating the
names of the candidates (R. pp. 322, 323).

The statement of the above ground of complaint is a
little confusing. Actually there appear to be two grounds,
one of which is fully answered under Paragraph TV of
the Argument, namely, that Section 203, which does re-
quire that two separate squares should be provided op-
posite the name of any candidate for first and second
choice need only be complied with substantially by virtue
of the provisions of Section 224-F, Sub-section (d) of the
Voting Machine Act; and there is no use repeating that
argument here.

The second ground of attack seems to be on the theory
that Section 224-A of the Voting Machine Act provides
that ““The form and arrangement of ballot labels shall
be in accordance with the provisions as to ballots con-
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tained in Section 63 of Article 33 of Baghy’s Annotated
Code, Edition of 1924, * * *”’ and that said Section 63
containg a statement to the effect that ‘“If the candidate
is named for the same office on two or more certificates of
nomination, his name shall be printed on the ballot but
once, and to the right of the name of said candidate shall
be added the name of one of the parties which such candi-
date represents * * *. Thig provision obviously has
no application whatever to first and second choice voting.

As the Trial Court points out (R. pp. 322, 323) :

““The provision of the paper ballot law prohibiting
the name of a candidate to appear more than once
was enacted to prevent any candidate getting the ad-
vantage that a repetition of his name would give; to
prevent any voter from voting for the same candi-
date twice; mischiefs which cannot occur on a voting
machine set-up. That is all the Legislature sought
to accomplish, and voting machines accomplished
that precise result.””

VL

THE VOTING MACHINE BOARD HAD AUTHORITY, IF IT SO
ELECTED, TO PERMIT THE AUTOMATIC VOTING MACHINE
CORPORATION, AT NO ADDITIONAL COST TO THE CITY, TO
FURNISH A VOTING MACHINE EQUIPPED TO VOTE CHOICE
VOTING IN ACCORDANCE WITH PLAN B.

It was snggested at the trial of these cases below that
the Voting Machine Board, under the prineiples of com-
petitive bidding had no authority to permit the Automatic
Corporation to substitute a machine planned and
equipped to vote Plan B for the sample machine sub-
mitted with its bid, which was planned and equipped to
vote Plan A.

Apparently when the point was made, counsel for the
plaintiffs assumed that the change in the machine neces-
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sary to accomplish this result was material (R. pp. 238-
247),

Now that the faet has been disclosed that the change
can be made at a cost to the Automatic Corporation of
less than £2.00 a machine, with no extra charge to the
(City, by the addition of equipment weighing only a few
ounces (R. p. 247), it is not known whether or not counsel
for the plaintiffs have abandoned this objection. It is
perfectly clear, however, that even under the principles
of statutory competitive bidding the Voting Machine
Board would have authority to make this substitution,

(Fuller Co. vs. Elderkin, 160 Md. 660, 665, 668,
669.)

and the Trial Court so held (R. p. 326).

Even if the change were material both as to the amount
and character of machinery required and as to the cost
thereof, for reasons stated in the second paragraph of
the argument, it is submitted the Voting Machine Board
had ample authority to make the exchange.

Another attack upon the Voting Machine Board’s ac-
cepting an Automatic Machine equipped to vote in ac-
cordance with Plan B, which was not referred to in either
bills of complaint, was on the ground that the experts of
the other bidder, the Shoup Corporation, had demon-
strated that the machine equipped to vote Plan B could
be made to register a vote for second choice without reg-
istering a vote for first choice. The Trial Court, in its
opinion answers this objection so clearly and succinetly
that there is nothing to add to it:

“‘That the machine when set up with a ‘Plan B
Ticket’ display (presently treated) can be made to
vote a second choice in a three or more candidate
primary election without voting a first choice. It is
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true that it was so made to operate by Mr. Shoup, en-
gineer-in-chief for the Shoup Voting Machine Com-
pany gcuided by his superior engineering knowledge,
which suggested that by using both hands at once,
one to check the first choice lever while he used the
other to work the second choice lever the machine
could be made to produce an abnormal result.

“It is submitted that the so-called test (or trick)
operation is scarcely persuasive of results to be had
in actual operation by disinterested voters unin-
formed as to the interior mechanies of a voting ma-
chine and of an ingenious method of throwing it off
performance. Tt is scarcely to be hoped that any
machine (much less an intricate, delicate voting ma-
chine) can be fabricated for any use which will per-
form normally under wilful abuse, as distinguished
from its designed use. Hven jails and bank vaults
are not proof against undoing by men sufficiently
skilled and determined, though reasonably adequate
for normal use.”’ (R. p. 323).

VIIL.

THE VOTING MACHINE OF THE AUTOMATIC CORPORATION
HAS NINE ROWS OF LEVERS OR DEVICES FOR VOTING FOR
NINE DIFFERENT POLITICAL PARTIES AS REQUIRED BY SEC-
TION 44 OF THE SPECIFICATIONS.

If the plaintiffs were not so insistent in their contention
that the voting machine in question does not have nine
rows of levers or voting device as required by Section 44
of the Specifications, there would be no point in repeating
here what has been set forth heretofore under ‘‘Appel-
lant’s Contention’” on this point. The machine does, in
fact, have nine rows of levers or voting devices and the
lower Court so held.

One of these rows is utilized on the sample machine for
repeating the offices and questions involved in the elec-
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tion in question, because only eight rows were necessary
to vote that ticket.

There was offered in evidence and there will be pro-
duced at the trial of these cases a device which can be
attached to the machine over each of said rows so that the
machine is susceptible of voting for nine different parties,
if necessary, all of which may have different offices and
submit different questions (R. p. 258).

CONCLUSION.
The Appellant Voting Machine Board submits—

(a) That the Declaration of Rights and Constitution of
Maryland do not guarantee write-in voting, that the
Legislature has provided every voter an ample oppor-
tunity of having the name of the eandidate of his choice
printed upon the ballot, and that the Court shounld not
read into the Constitution a limitation upon this power
of the Legislature of making reasonable regulations upon
this subject, which has been universally acquiesced in for
the past thirteen yvears by the Attorneys General, elee-
tion officials, candidates and voters of the State of Mary-
land :

(b) That if the Constitution guarantees write-in vot-
ing, the Trial Court erred in enjoining the Voting Ma-
chine Board from purchasing, although it might enjoin
the Supervisors of Election from wusing, voting machines
which do not include write-in equipment, in view of the
fact that said equipment can be added, since the Voting
Machine Board has absolute authority and discretion in
the purchase of said machines and was entitled to elect,
if write-in voting is mandatory, whether it would pur-
chase the machines without such equipment for the con-
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tract price and make a supplemental contract for such
equipment;

(e¢) That the Automatie Corporation is required under
its contract to furnish a voting machine which will permit
every voter to vote at any election for any person for
whom he is lawfully entitled to vote, which would neces-
sarily inelude his personal choice candidate, unless ex-
cused from doing so by reason of the acknowledged
mutual mistake of law affecting the same; that the Vot-
ing Machine Board cannot be compelled under the cir-
cumstances, through reformation of the contract, to ac-
cept a voting machine which does not contain write-in
equipment, although, in the exereise of its discretion, it
may do so;

(d) That the Voting Machine Board is not required to
provide for competitive bidding and has full power and
authority to accept Plan A or Plan B, in the absence of
fraud or bad faith on its part; that both Plan A and Plan
B are lawful, although Plan A is simpler and more de-
sirable, particularly from the standpoint of equipment
necessary therefor and time involved in setting up the
same ; and,

(e) That the voting machine purchased complies in all
respects with all of the provisions of the voting machine
and other election laws.

Waererore the Appellant Voting Machine Board urges
that the decree of the Lower Court should be reversed
with costs,

Respectfully submitted,

PAUL F. DUE,
Special Counsel for the
Voting Machine Board.
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The appeals and cross-appeals on this record present
questions in relation to the validity of the contract of
purchase of voting machines for use, pursuant to the terms
of chapter 94 of the Acts of 1937, in the primary and
general elections to be held in Baltimore City, a political
division of the State. '

The employment of voting machines in primary and generzal
elections was controlled until 1937 by sections 222-224 of
Art, 33 of the Code (1924) of Public General Laws, &s
amended by sections 224A-224D of the Acts of 1935, ch. 532
(Code Suppl. 1935, Art. 23, secs. 224A-224D). The effect
of the statutory law was to grant to the respective boerds
of election supervisors in the State a discretionary power
to introduce the machines, with two modifications which
required the board in Baltimore City to use, in all future
elections after the passage of chapter 228 of the Acts of
1933, the machines that had been theretofore purchased by
that municipality and were then available for use, and
which, subject to the approval of the local board of county
commissioners, made a permissive installation of the
machines in two specified election districts of Montgomery
County. Supra. In 1937, chapter 94 wes passed as an

emergency law within the scope and meening of chapter 5 of

the Laws of Maryland, Special Session, 1926, which authorized

the borrowing of money by the Mayor and Common Council of
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Baltimore for specified exigent purposes. The statute of
1937 was made effective from the date of its passﬁge. The
enactment declares the use of voting machines mandatory

in 21l elections in Baltimore City after January 1, 1938,
unless a voting machine becomes unavailable because of an
accidental happening; and leaves discretionary the in-
stallation of voting machines in the counties. The statute
further prescribes with respect to Baltimore City the
general features and facilities of the machines; the powers,
functions and duties of the Board of Supervisors; end

many o»rovisions and reguletione to assure a fair, honest
and free election; a certain and correct vote; and an
accurate count and true return of the result.

The Act of 1937 directs the Board of Supervisors of
Election for Baltimore City to use the voting machines
which the municipality had purchased. The members of the
Board of Estimates of Baltimore City and of the Board of
Supervisors are together constituted & special board, and
as such are "authorized, empowered and directed to purchase
a sufficient number of voting machines for use in all the
polling places throughout the City of Baltimore." The
expenses incurred by this particular board end the cost
of the machines are directed to be paid upon the requisition
of this board, and after audit by the Comptroller of the City.

The bosrd is empowered by a majority vote of its members to



require such supplementary specifications to those set forth
in the act a2s shall be decided to be proper for tﬁe voting
machines acquired or to be acquired by this board, and to
select in thelr discretion the type and make of the machines.
The special board is further given the authority, in its
discretion, to employ engineers or other skilful persons to
advise and aid them in the exercise of the powers conferred
and duties lmposed. After their purchase the machines are
to be delivered to the Supervisors of Election , who shall
have their control and custody. Wherever possible, these
provicions are to be construed in harmony with existing
laws. sec. 224A. ©So, it 1s argued, that this Voting ilachine
Board has no power to make a valid contrzet to buy the
voting machines, unless the mechines are purchased through
or with the approval of the Centr=z1l Purchasing Bureeau, and
in conformity with the promulgated rules and regulations of
that Bureau, and the statutory reqguirement of a bond to the
State, if the seller sells in competitive bidding. Code,
Art. 78, secs. 1-8.

The Central Purchasing Buresu wes crested by ch. 184
of the Acts of 1920, for the purpose of having the various
institutions of the Etate buy through & central agency, and
thereby secure lower prices and better quality and results
because of the volume bought; of the standardization of

materials, supplies and articles customarily required; and
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functions of the
of the check on waste, frasud and extravagance. The/executive

and administrative officers who compose the personnél of the
Bureau ar¢ indicative of the legislative purpose; and there
is no suggestion that the boards of election supervisors,
which are engaged in a2 peculiarly important political office,
were designed to be grouped with executive official boards,
departments and institutions charged with the administrative
activities of the State so that the equipment of an election
should cease to be provided by the officials immediately
responsible for the purchase, control and custody under the
law of the election machinery and supplies and be bought by
the Purchasing Bureau.

The statutes impose weighty duties upon election
officials in order that trickery and fraud may be prevented
and freedom and purity of elections may be secured. Their
grave responsibility is accompanied by_criminal liability
denounced by the statute for & failure to fulfil their
functions as exacted by law. Considerations which are
founded in public policy reject the suggestion that there
is an implied legislative intention to divide the authority
of the supervisors of election by the interposition of an
intermediary and, notwithstanding, retain the full measure
of their liability. ©So, both before znd since the passage
of the statute with which the Bureau began, the several

boards of supervisors of election throughout the State have



been authorized to provice &ll necessary ballots, ballot
boxes and booths; registry books, poll books, tall} sheets,
blanks and stationary. The expenses of the supervisors
of election for the purchase of these and all other necessary
supplies, have been uniformly paid by Baltimore City or by
the respective counties. Code, Art. 33, secs. 3, 16, 62,
6€; Acts 1924, ch, 58l, secs. 54-61; 1922, ch. 225; and 1933,
ch. 228, 1935, ch. 532. With respect to the equipment,
ballots, ballot boxes, booths and supulies either the
election law or the supervisors prescribe their kind,
quality and form, and these matters are not otherwise
delegable.

It is, therefore, reasonable to expect and to find that,
within the terms of the statute which grants and defines
the scope and power of the Bureasu, there is the implied
exclusion from its operation of all boards of supervisors
of election. The exemption appears from the fact that every
State officer, board, department, commission and institution
intended to be included 1s limited to those whose accounts
are payable by the Comptroller of the State out of the
amounts appropriated therefor by the General Assembly of
Maryland in the Budget Bill. Code, Art. 77, sec. 4.

Agein, it should be observed that the Act of 1837,
ch. 94, creates 2 new board by combining the members of the

board of election supervisors for Baltimore City with the
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members of the Board of Estimates of Baltimore City. The
official body so constituted is formed for the expfess purpose
of determining the type and make, with any specifications
supplementary to those required by the Act, of the voting
machines to be acquired by purchase by thils board and to
be paid for by the Hayor and Council of Baltimore City.
In the performance of this exclusive function the boerd is
given the authority to inform their Judgment by the expert
ald and sdvice of engineers or other skililled persons.
These explicit provisions enforce the conclusion that the
General A:ssembly did not intend the full, material and
complete powers of the specially erected board to be
rendered meaningless by remitting to the Bureau not only
the purchase but also the duty to"determine and formulate
standards®™ of the voting machines., Code, Art. 78, sec. &.
If further support of this conclusion were necessary, it
is found in the fact that if the Buresu should buy the
machines, and they be delivered, and the invoice approved
by the Bureau, the Comptroller could not lawfully pay the
account, because there ere no funds "appropriated therefor
by the General Assembly in the Budget Bill" as contemplated
by the statute in respect of the Purchasing Bureau. Ibid.
sec. 4.

It is obvious that the contract for the voting machines
is to be made by the board created by chapter 94 of the



Acts of 1337 without any recourse to the Central Purchasing
Bureau. Nor does the Court find that the newly formed
Voting Machine Board, as it may be convenlently called, is
within any provision of the Charter and Public Local Laws
of Baltimore City which relate to competitive bidiing.

The advertisement and competitive bidding required
before a contract may be made for any public work, or the
purchase of any supplies or materials, involving an
expenditure of $500 or more for the city, or by any of the
eity departments, sub-departments or municipal officers not
embraced in a departuent, or speclal commissions or boards
are made obligatory by sections 14 and 15 of the Charter and
Public Local Laws of Baltimore, unless otherwise provided
for by the local charter and laws. It is plein that these
sections are confined to municipal agencies. It is true
that the term "Mor special commlsslons or boards™ is not
speclifically described as heing confined to those of the
municipality, but this is the implication of the context,
which is clarified by subsequent sections so as to preclude
any other rational construction. Thus in section 25, the
mayor is granted ™he sole power of appointment of all heads
of departments, heads of sub-departments, munliclpal offices
not embraced in a department, and 2ll speclal commissioners
or boards, except as otherwise provided in this Article,

subject to confirmetion by = majority vote of all the
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members elected to the Second Branch of the City Council,¥¥t%n
See Secs. 22, 27, 28, 30, 31, 36, 222b, 480, 515b, 824a.

The quotation from sec. 25 and the other sections
cited establish that secs. 14 and 15 of the Charter do
not apply to the contracts made by the Voting Machine
Board, which, as has been seen, is not the creature of the
municipality, but a statutory board of purely legislative
origin, with a large measure of discretion to be exercised
as officials of the Btate in the performance of a function
of vital importance to the people of the entire State.
Norris v. layor and City Council of Baltimore, No. 9, April
Term, 1937, 192 Atl. 531, 538.

The authority and power granted the Voting Machine
Board in the supplementary specifications which it may
adopt for the machines; in the selection, in its discretion,
of the type and make of voting mechines; eand in the eamploy-
ment of experts to inform and aid the Boazrd in performance
of its duties are provisions which carry conviction that
the right of the Board to select and buy is intended to be
exclusive, and to be exercised according to the best judg-
ment of the Board. It follows that the Voting Machine
Board is free to buy in good faith machines as it may deem
best. It may buy all or eome, either with or without
competitivg_p;ddigg. So, if machines are bought, and prove

e e e

not to answer some requirement, the Board may contract, in
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its discretion, to have the omission rectified. This
freedom in contrset is requisite to the full performance
of the important and difficult duties of the Voting
Machine Board.

The constitutionality of this legislation wes sustained
on apreal in Norris v. Mayor and City Council of Beltimore,
decided May 26, 1937, and now reported in 192 Atlantic
Reporter, 531, and thereafter the Voting Machine Board,
after study, advice and deliberetion, prepared the
specifications for the Voting Machines and advertised for
the submission of proposals or bids for furnishing and
deliwering nine hundred and ten voting machines and doing
certain other work as set forth in the specifications.

The Automatic Voting Machine Corporation and the Shoup
Voting Machine Corporation were the two competitors in the
bidding., The first corporation offered to furnish and
deliver 910 voting machines, known as forty candidate
machines of the type and size described in the specifications
es Type A, size 1, at §826.95 a machine or a total of
§752,524.50, and the Shoup Corporation offered to furnish
and deliver similar machines at §1047 each or a toteal of
$952,770. The bid of the Automatic Corporation was
accepted and the contract mede with the Voting Machine
Board on Sentember 8, 1937. The following day, William 8.

Norris, & citizen and voter resident in the City of Balti-
more, and a taxpayer in said City and State brought a suit
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in equity against the eight members of the Voting Machine
Board and the Automatic Corporation to annul the contract.
On September 18, 1937, Hsttie B. Daly, another citizen,
resident and voter of the City and a taxpayer of both City
and State filed a suit in equity against the eight members
of the Voting leachine Board, the Comptroller of the City
and the Voting Machine Company to have the contract declared
illegal and void. The two causes were heard together and
testimony was taken by the parties before the chancellor.
The separate decrees passed in each suit were adverse to
the complainants except on the ground that the contract was
null and void in that the voting machlines bought are so
constructed as to deny to a gqualified voter the right to
vote for any person of his choice, because the voter must
vote either for the candidates whose names are printed upon
the voting machine ballot or not vote. For this reason,
the defendants were enjoined from the psrformance of the
contract. From this decree in the first suit separate
appeals were taken by the Automatic Corporation, the members
of the Voting Machine Board, the Mayor and City Council of
Baltimore; and 2 cross appeal from certsain portions of the
decree was taken by the complainant Norris. Similarly, in
the second suit, appeals were taken by all the defendants,
and the complainant entered a cross appzal from certain
paragraphs of the decree in that cause. All the appeals

in both causes are brought up on one record.
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The chancellor found on the testimony that the Board
had acted throughout in the best faith, without the taint
of collusion or other fraudulent or wrongful conduct; and
had exercised its discretionary powers after careful and
diligent investigation and consideration and had reached a
reasonable conclusion on 21l matters of fact. The court
here is in full agreement with the chancellor on this find-
ing of facts, and, so, the only inquiry open on this appeal
is whether the acts of the Board are within its lawful
authority and power. Fuller v. Flderkin, 160 Md., 660.

For convenience of discussion, the objections on legal
grounds of each bill of complaint have been combined in one
group. After an elimination of those matters which are
within the sound discretion of the Board, and which, there-
fore, are not reviewable; and, for the reasons which have
been stated in this opinion, of the contentions that the
buying of the machines has to be made by or through the
State's Central Purchasing Agency; and that, within the
doctrine stated in Xonig v. Baltimore, 126 id., 606, a
proposal or bid may not be accepted under the Charter of
Baltimore City if it is a departure from those things for
which proposals have been, by public advertisement, invited
to be made upon prescribed and definite specifications, of
the things to be bought, there remain in this group many

objections. Most of these are in relation to an alleged
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failure of the accepted voting machines to conform to the
requirements of the statute and of the specifications which
were adopted by the board.

The specifications rejuired the bidder to build a
sample of the voting machines to be built, and to place it
in the office of the Supervisors of Election. Before
either of the bidders submitted their offers each installed
its sample of & machine., A doubt was expressed before the
Board whether the machine exhibited by the Automatic Corpor-
ation was in compllance with the specifications or the
election laws, so another sample machine was provided which
differed, as will be later stated, from the first sample,
Botli these machines were introduced in evidence, and the
first will be referred to &s Exhibit 1 and the second as
Exhibit No. 2. The record has photographic exhibits of
material details of these machlines. In addition, the two
machines, together with a third one, were produced in the
appellate court and their operation demonstrated. This
third machine, which will be called Exhilbit 3, differed
from Exhibit 2 in that it was equipped with a device which
afforded the voter the opprortunity to write in the name of
his personal choice for any office when the name of his
choice did not appear on the ballot as a candidate for that
office.

From the testimony on the record, the court finds, as
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did the able and experienced chancellor, that many of the
objections urged were of a minor nature, which are either
not supported by the proof or are shown by an ilnspection
of the machines and equipment in evidence to be groundless.,
Moreover they relateg in most instances, to details in
arrangement and form which, because of the facllities and
adaptability of the machines, could be regulated and azd-
Justed by the Supervisors of Election so as to bring them
in reasonable conformity with the directory r equirements of
the statutory law.

There are, however, certain sllegations which are
relied upon to establish that the type of machines which
are bought can not he used in zccordance with the election
laws., The first is that if there are three or more can-
didates who are competltors in a primary election for the
same party nomination to a state wide office, the ballot
displayed by the machine shows the name of every candidate
more than once. It is asserted that this is a violation of
Art. 2%, sec.203 of the Code of Public General Laws. In
meking this contention, its advocates ignore the distinction
that sec. 203 was written for pasper ballots and chapter 954
of the Acts of 1937 was drawn with reference to voting
machines. 8o, the latter ect recognizes and meets the
conditions produced by this difference by declaring that
the machine shall be in "substantial compliance with the
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provisions of Section 203" and that 211 laws or portions
of laws in conflict with the provisions of the Act are
thereby repealed to the extent of such inconsistency or
conflict. Acts of 1927, ch. 94, sec. 224F (d); sec. 3.
The object of the provision of the elsction law which
prohibited the name of a candidate to appear more than
once was to prevent a candidate to gain the advantage of
having his name printed more than once, and the evil of a
voter to mark his ballot more than once for the same
candidate. Where the voter may select in 2 primary election
his first and second choice of the candidate for an office,
all types of voting machines carry the name of every can-
didate more than once, but the difficulty is met, and the
same result secured as in the provision of sec. 203 of Art.
33 with respect to the paper ballot, by the statute prescrib-
ing and the mechanism of the voting machine assuring the
preclusion of "each voter #¥¥ from voting for any candidate
for the same office or upon any question more than once."
Seec. 224-F (e). Thus the General Assembly, by appropriate
but different provisions with respect to each method of
voting, accomnlished the single contemplated result. If
there is any conflict, sec. 203 must be held repealed or
modified to the extent of the inconsistency.

The next point for consideration i1s the contention

that in primary elections, where there are three or more
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candidates for nomination for the same office iIn the sane
party primary, the method by which the voter may avail
himself of the right to indicate his first and second
choice by the ballot presented by the machine bought
(Exhibit 1) is illegal. If the voter were to cast a paper
ballot, he would receive 2 ballot with the names of the
candidates and opposite every candidate's name would be
printed two squares, with appropriate legends informing
hin to mark the first choice square for his first choice
and the second choice square for his second choice. So,

if the voter prefers candidate X for first choice and
candidate Y for second choice, he makes his mark in the
first choice square opnposite X's name, and his other mark
in the second choice square opposite ¥'s name. The voter
may do no more than vote a first choice. ©Should he,
however, mark no first choice, but vote in the second
choice block, his vote is counted as a first choice vote
for the candidate opposite that block, because having made
but one choicé the voter is assumed to have no second
choice. It follows that in expressing his first and second
choice, the voter must maeke two marks, if a2 paper ballot is
cast. (Sec. 203, Art. 33, Code of Public General Laws;
Acts of 1912, ch. 2, sec. 160K). The statute of 1937
requires by Sec. 224-F (d) that the voting machine selected
must permit voting in "substantial compliance with the
provisions of Sec. 203" of Art. 33.
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The voting machine, which was selected, was placed

on exhibition in the office of the Supervisors of Election
before the bids were opened. It was ready for operstion,
and a ballot wzs shown as it was to be vofed. The arrange-
ment of the ballot 2nd the manner of voting are known as
"Plan A", and the machine 1s referred to here as Fxhibit 1.
The ballot was arranged for a primery election similar to
the one last mentioned. Under Plan A the voter might

depress one lever and vote for X as his first choice.

Thereupon the mechine locked and he could not vote his second

choice nor could he vote a second choice ballot only.
However, if he have a first and z second choice, he may,
by pushing down but one lever, vote both his first and
second choice,

By these devices the voter expresses his intention.
If it be to vote his first and hls second choice, znd it
can he done by 2 single movement of the lever, why should
he be required to express the same intended vote, by two
movements when one will do? A mere economy of effort in
giving effect to an identical intention with the same
result introduces no substential difference between Plan
A and sec. 203. In the machine known as Exhibit 2, there
is a different arrangement so that to vote his first and
second choice the voter moves 2 lever for each choice.

This arrangement is known as Plan B, which is conceded to
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be legal. Both Plaﬁ A and Plan B allow the voter to cast
a first cholice vote, without voting a second choice; and
not only prevent the voter from voting for the same can-
édidate for first and second choice, but slso make it im-
vossible for the voter to vote only a second choice vote,

Thus the machine makes it impossible for the voter to commit

the errors which the paper ballot corrects by the provisions
that if the voter marks the same candidate for first choice
end for second cholce, the ballot is only counted for

first choice for the candidete, and is not counted st

all for second choice; and if the ballot ig only marked

for second choice, it 1s counted for first choice. £o,
under sec. 203 the alternztive second choice must be made
in union with the voter's first choice if 2 first and
second choice vote is expressed. The voter's second

cholce 1s not effective if his first choice get the
romination. His z2lternative second cholce can not operate,
until end unless his and other first choice votes fail to
nominete that candidate. It thus svpears that machines
arrenged equipped in accordance with Plan A or Plan B

are in substantial compliance with cec. 203 and accomplish
the same ultimate object. Csarr v. Hyattsville, 115 l}Md.,
545,
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The third, and most difficult and grave problem, is
whether the type of voting machines bargained for is
lawful, since it has no provision made for the voter to
cast his ballot for any other candidates than those
appearing on the voting machine ballot. The determination
of this question depends upon the meaning of several
constitutional provisions in relation to the exercise of
the elective franchise. The first is Article 7 of the
Declaration of Rights, which is:

"That the right of the People to participate in the
Legislature is the best security of liberty and the
foundation of all free Government; for this purpose
elections ought to be free and frequent, and every (mzle)
citizen having the qualifications prescribed by the
Constitution, ought to have the right of suffrage."

And the qualifications for the exercise of the
elective franchise are thus prescribed by Section 1 of
Article I of the Constitution:

A1l elections shall be by ballot; and every (male)
citizen *#* shall be entitled to vote **¥ at all elections
hereafter to be held in this State#**n", Constitution of
1867.

These provisions have been substantially in every
Constitution of Maryland. Before and at the time of the
adoption of the Constitution of 1867, the elective
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franchise was exercised by unofficial bsllots on which the
voters freely wrote the nameg of their own selection for
the offices to be filled or marked out names of candidates,
if the ballot was printed. Thus the election was free and
the right of suffrage was fully enjoyed. Harris on Election
Administration in the U.S. (19324) 165; Steiner on Citizen-
ship and Suffrage in Maryland, 31, 78. This manner of
voting continued until the introduction of the Australian
Ballot law, which put an end to the use of unofficial
hallots. Acts of 1890, ch., 538; Acts of 1892, ch. 236;
1896, ch. 202, secs. 49, 50. The official ballot provided
was not designed nor intended to abridge the freedom and
initiative of the citizen in the exercise of the right to
vote according to his desire. Its purpose was to preserve
the integrity and purity of an election by the prevention
of fraud, trickery and corruption, and to secure the
secrecy of the vote and the voter from intimidation,
coercion and reprisal without any abridgment of his rights
in the enjoyment of the elective franchise. £o, while the
ballot became official and formal in arrangement, and the
choice of the voter wss primarily limited to those can-
didates for office who had complied with the conditions
prescribed by the statute before their names would be
placed on the official ballot for the vote of the electors,

nevertheless provision was made for the voter to write, in
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appropriately provided blank spsaces, the names of such
persons as he had selected for office. (Acts of 1890, ch.
538, sec. 137, p. 619; 1924, ch. 58, sec. 55.)

It is stated by competent authority that "All but
seven states provide for, or permit, the elector to vote
for persons who have not been nominated, and whose names
are not printed on the ballot." Harris on Election
Administration in the United States (1934), p. 176; Brooks
on Political Parties and Election Problems (1936) 3rd ed.
pe 428. In Cole v. Tucker, 164 Mass., 488; 488, 41 N.E.,
681, it is stated:

"The provisions of the statute requiring the use
of an official ballot do not touch the qualifications of
the voters, but they relate to the manner in which the
election shall be held. In geuneral it may be said that
the so-called Australian Ballot Acts, in the various
forms in which they have been enacted in many of the
States of this country, have been sustained by the courts,
provided the acts permit the voter to vote for such
persons as he pleases by leaving blank spaces on the
officiel ballot in which he may write or insert in any
other proper manner the names of such persons, and by
giving him the means and the reasonable opportunity to

write in or insert such names."
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While regulations and methods are necessary to assure
the secrecy and purity of elections, and it is the province
of the General Assembly to legislate to provide these
requisites for the proper functioning of the state and
national systems of government, and to leave the citizens
satisfied and contented in an unhampered expression of the
popular will, nevertheless the statutes enacted are uncon-
stitutional and void should the attempted regulations or
restrictions he a material impairment of an elector's right
to vote. Cooley on Constitutional Limitations (8th ed.)

p. 139, n. 5; 1394, 1368. Coutherland v. Norris, 74 id.,
228; Pope v. ¥illiams, 98 Md., 59.

The right to give expression to the elector's choice
for office by means of his bzllot, and not to be confined
to those candidates whose names are printed on an official
hallot is an important one. In effect it has been so
adjudged since the courts have sustzined the constitutionality
of the Australian Ballot Acts, provided the acts permit the
elector to vote for such persons a& he pleases by having
blank spaces on the official ballot in which he may write
or insert in any other proper manner the names of such
persons, and by giving the voter the means and the reasonable
opportunity to write in or insert such names. Ccle v. Tucker,

sSupra.
S0, in the Acts of 1890, ch. 538, seec. 1Z6, p. 619,



the official ballot then presceribed was required to have
"left at the end of the list of candidates for each
different office as many blank spaces as there are officers
to be voted for, in which the voter may insert in writing
or otherwise the name of any person not printed on the
ballot for whom he may desire to vote as a2 candidate for
such office." A similar provision was in continuous effect
by re-enactment from 1890 until it wes eliminated 1n 1924
by chapter 581 of the Acts of 1924, now codified in Art.
23, sec. 63 of the present Code. ©See Acts of 1892, ch.
236, p. 322; 1896, ch. 202, secs 49, 51; 1901, ch. 2, sec.
4, sub-sec. 49; Eupplement to Code, 1890-1900, Art. 33,
sec., 493 Code of 1904, Art. 33, sec. 53, p. 1033; Code of
1911, Art. 33, sec. 54, p. 876; vol. 4, (1916-1918) sec.
55, p. 258,

The General Assembly in 1924 fziled, however, to
amend sec. 80 of Art. 32 (ch. 225, sec. 71, of Acts of
1814) which provided for the count of hallots on which the
name or names of any candidates had been written by the
voter on the ballot as provided ir sec. 5Z of the Code of
1904, which authorized the voter to write on the ballot the
name of any person for whom he desired to vote. ©See Acts
of 1927, ch. 370. It was not until ch. 120 of the Acts
of 1931 that the General Assembly eliminated this provision

from sec. 80 of Art. 33 of the Code. (Code, 1935, Sup. sec.80).



Meanwhile the Attorney General of Maryland had in 1526
rendered an opinlon that Chapter 58l of the Acts of 1924,
had been passed to shorten the ballot by the elimination
of blank spaces; and that, as Section 62 of Art. 33 of the
Code of 1924 did not authorize the writing of additional
names on the ballot by & voter, the provision in Section
80 authorizing the count of such votes was nugatory. In
1938, the Attorney General gave a second opinion in
accordance with the former one, and held that for & voter
to write on the ballot the name of his candidate and vote
would prevent the ballot from being counted. (Opinions of
Attorney Genersl, vol. 11, p. 96; vol. 21, p. 354). Vhen
the Voting Machine Board was preparing the specifications
for the letting of the contract for the machines, it re-
guested the Attorney General for his official opinion on
this subject. Under date of July 24, 1937, the repsly was
that the voting was denied in Maryland.

Whether the Ceneral Assembly hed attempted to prohibit
the form of voting with which these appezls are concerned
in 1924, as was the opinion of the Attorney General in
1926, or in 1931, as the second opinion indicates, the
legislation and the correspondence would establlish that the
question wes not accepted as settled. The voter enjoyed
the right completely before the official ballot was required
in 1820, and from then until 1924, at least, the right was
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assured him by the Generasl Assembly. If since that time no
voter has raised the point of its legality and all the
public officials have acquiesced in the failure to provide
blank spaces and the means and reasonahle opportunity for
the voter to write in or insert in any other -roper manner
the names of his choice, nevertheless, if the right be a
constitutional one, it is not thereby lost. Arnsperger v.
Crawford, 101 Md., 247;258-259; Somerset County v. Pocomoke
Bridge Co., 109 Md., 1, 7-8.

¥hile there is no precedent of this Court in point,
there can be no doubt that the question 1s & constitutional
one of substance. The decisions of other jurisdictions
leave no doubt of its fundamental nature and inherent gravity,
Supra. "The elective franchise", it is said in Xemp v.
Owens, 76 Md., 225, 241, "is the highest right of the
citizen, and the spirit of our institutions requires that
every opportunity should be afforded for its fair and free
exercise.” An election is not free, nor does the elector
enjoy & full and fair opprortunity to vote if the right of
suffrage 1s so restricted by stztute that he may not cast
his ballot for such persons zs are nis choice for the
elective office. If this right to vote be considered
historically, and in relation with the legal and consti-
tutional provisions which existed when the Constitution of
1867 w=s promulgsted and adopted, there can be no denisl
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that the statutes of 1924 and later are an abridgment and
denial of the elective franchise which the Constitution
intended to preserve. The proof is not only in the history
of the elective franchise, but in the statutes, and
especially, in the Acts passed and in force during the

period from 1890 to 1824, An impsirment of a constitutional
right is of major consequence. It was said in Arnsperger v.
Crawford, 101 ¥d., 247, 258: "And we may add that it is the
infringement of the constitutional rights of the few in

minor matters, which leads to the disregard of the rights

of the hody of the people in matters of graver import, and
that no constitutional right can be so unimportant as to
Justify 2 Court in failing to enforce it, when 1ts aid is
invoked for that purpose." Here, however, is no minor
matter. The right to vote is the right to chose the person
for whom the hallot is cast. The election is not free if

the elector may not make this cho;ce. Nor does the exercise
of this right depend upon elther the wisdom, the expediency
or the futility of the choice. If the constitutional right
exisgt, the choice is absolute. If the power to chose is

not according to the will of the elector, but limited to a
choice of the candidates whose names are printed or otherwlse
appear on an official ballot, the voter's choice is no longer
free. His choice is thus circumscribed by an official ballot

and he is not free to vote his personal choice.
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It is no answer to say thet the names on the official
ballot are the candidates of political parties or of
prineioles, who have been nominated by conventions or by
primery meetings or by a certificate of nomination, which last
contains prescribed information with reference to one can-
dicate, and the statement of the signers that they intend to
vote for the person so nominated. The number of signatures
varies from ;Efd}owest of 500, through the rising gradations
of 750, 1500 w»,2000, in accordance with the relative
territorial extent of the political division in which the
candidate and signers reside and whose voters elect the
incumbent of the office sought by the candidate. Code, Art.
23, secs. 51-58. These provisions are intended to exclude
the casting of a vote for any candidate except one thus
nominated by conventions, primary meetings or certificate of
nomination. In only the case of the voter who had signed =
certificate of nomination for a perticular candidate, and hed
thereby agreed to vote for him, would & ballot cast by that
voter be the voter's personzl choice. If the elector were not
such a signer, his choice would be limited to the names on
the ballot, which is not the freedom of choice which subsisted
before and for years after the official ballot was introduced.
Nor is the provision for a nomination by the requisite
certificate a sufficient gratification of the constitutionel

right to vote. The fundamental principle involved is the
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personal right of an elector to exercise his individusal
choice in the casting of his besllot for whom he prefers.
For this precious right to reject, which is implicit in
his right to choose, there is no equivalent nor consti-
tutional substitute. The elector has the right to refuce
to vote for a2 single officiasl nominee, whatever may be his
reason or motive, and the statutory deprivation of his
right to vote for his own choice is not compensated by the
privilege to make the costly, precarious and laborious efforts
to unite the large group of voters, in support of his own
or another narty's candidacy, which would be necessary for
a nomination by certificate. The right of the elector to
vote his own ballot is not in the same category as the
organization of a political group and the nomination of
its candidate. Cohn v, Isensee, 45 Cala, App. 531, 188 P,
279,

In Iverson v. Jones, Secretary, 171 ld., 649, the
questions before the court involved solely the matter of
the right of candidates of & party to have their names
printed on the officisl ballot. The appeal was dismissed
on the ground that i1f the writ of mandamus were to 1ssue,
it would be nugatory, as the time had expired within which
the Secretary of EState was required to make the necessary
certification of the party nominees. The Court, however,

did czll attention to the delay and to the fact that the
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proper methods had not been followed to entitle the can-
didates of a new party to have their names printed on the
ballot. The cited opinion made no reference to the
question here presented as it was not raised nor necescary.

Nor may the elector's vote be restricted to one of
the candidates on the official ballot upon the theory that
this substantially secures to the elector his constitutional
rights, It must be considered in this connection thet
every voter has but a single vote to cast. This vote,
whether cast with the majority or the minority, is as
important in terms of personal vazlue and constitutional
significance as every other vote., The futility of the
elector's vote is not the measure of his constitutional
right. The civie and politicel importance of &n unabridged
and unhampered cholce lie in the freedom of the elector to
exercise fully this right on any occasion, without the
power of the General Assembly to nullify or restrict.

It may well be that the official ballots czst rarely
disclose that any voter has made an independent choice of
a candidate by writing in the name in the space provided,
but this circumstance is not = reason to conclude the right
has no practical political utility, since it merely shows
that, in full enjoyment of the right to choose his candidate
not only from those whose names appear on the offiecial

ballot but also from those persons whom he would approve
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as candidates, the elector made his choice, and so marked
his ballot azccordingly. Furthermore, the nolitical im-
portance of the preservation of the right considered is
enhanced by its potential value in & ecivic crisis where,
because of want of time or of adverse political conditionms,
an aroused electorate would have as its sole recourse for
the expression of the popular will the right to vote in
an election for its own freely chosen candldates. Bradley
v. oShaw, 133 N. Y., 493; Barr v. Cardell, 173 Iowa, 18,
may be noted as two instances in which the written votes
elected their choice.

Turning now to authority, it is found that the problem
has been presented in various forms. A number of courts
have declared that if the statutes had not permitted the
elector to vote by writing in the official ballot his
choice, and so had confined the voter to a selection from
the names of candidates on the ballots, the statutes would
have been unconstitutional., As was said in People v.
President etc. (1895) 144 N, Y., 616, 620, 31 N, E, 512,
"Constitution confers upon every citizen, meeting the
requirements specified therein, the right to vote at
elections for all offices that are elective by the people
eand there is no power in the Legislature to take away the
rizht so conferred." Cohn v. Isensee (1920), 45 Cal. A.
531, 188 P. 279; Patterson v. Hanley (1902), 136 Cal. 265,
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68 P, 821; Stewart v. Cartwright, 156 Ga., 192, 118 S, E.
859, 861-862; Barr v. Cardell (1915) 173 Iowz, 18, 155

N. W. 212; Semnner v. Patton (1895), 155 Il1l. 553, 40 N.

E. 290; Peonle v. McCormick (1914), 261 Ill. 412, 103 N.E,
1053, 1057; Fletcher v. Wall (1898) 172 Ill. 426, 50 N. F.
£30; Cole v, Tucker (1895) 164 Mass. 486, 41 N, E., 681;
Oatman v. Fox (1897), 114 Mich. 652, 72 N, ¥. 6ll; Bradley
v. Shaw, (1892), 123 ¥, ¥, 493, 31 N, F. 512; Wescott v.
Seull, 87 N. J. L. 410, 96 A. 407, 410; Dewalt v. Bartley
(1891), 146 Pa, St., 529, 15 L, R. A. 771; Oughton v.
Black (1905) 212 Pa. St., 1, 61 A. 346-%48; State v.
Anderson (1898), 100 Wis. 522, 76 N, V. 482, 48B4-485;
Bowers v. Smith, (1892) 111 Mo. 46, 20 S. ¥, 101, 110-111;
Park v. Rives, 40 Utah, 47, 119 P. 1034, 1036-1027,

These decisions are carried to their logical con-
clusion by two cases which hold that an sttempted elimina-
tion of the right of the elector to cast his ballot for
such persons as he pleases 1is void. Etate v. Dillon
(1893), %2 Fla. 545, 14 So. 383, 22 L. B. A., 124 (cited
with approval on another point in Hanna v. Young, 84 ld.,
179, 183); Littlejohn v. People (1912) 52 Colo. 222, 121 P.
158.

The decisions which have been cited are generally
accepted as establishing the unconstitutionality of statutes

which deny to the elector the right to vote for such persons
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as he pleases by depriving him of the means and the resson-
able opprortunity to write or to insert in any other ,roper
manner the names of such persons on the official ballot.
MeCrary on Elections ( ed.) sec. 700; Cooley on Consti-
tutional Limitations (8th ed.), vol. 1, pp. 139-140, n. 5;
vol. 2, p. 1370, p. 1376; 20 C.J. Title M"Elections", sec.
16, pp. 6R2-83; sec. 91, p, 105; sec. 162, pp. 140-141; 10
Am, & Eng. ¥ney., of Law (2nd ed.) 586-587; 9 R, C. L. title,
"Elections", sec. 70, 1054.

In conflict with the decisions and authorities given,
the following cases are cited: Chamberlain v. Wood (1901)
15 8. D., 218, 88 N, W. 109, 56 L. R. A. 187; and Metze v.
McElroy (1892), 44 La. Ann. 796, 1l So. 123, and McKenzie
v. Boykin (1916), 111 Miss. 256, 71 So. 282. (Compare
Jauckson v. Howie, 102 Miss., 663, 59 fo. 873; State v.
Ratcliffe, diss. , 86 £o. 528, It should be said
that the case decided by the appellate court in South
Dakota wes by & divided court. The tribunzl was composed
of three members, and the prevailing opinion wes written
by Corson, J., and the dissent by Fuller, J, the presiding
judge. The third member, Haney, C. J., does not sppear to
have participzted, so the affirmance is by a divided court.
See 91 Am. St. Rep. 688, The case of ¥cKenzie v. Boykin,
supra, recognizes the doctrine that the voter's cholce

must not be unreasonably restricted, but finds that the
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privilege of a combination of fifteen voters to require
the name of a candidate, who is not a party nominee, to be
put on the ticket, is not an unreasonable restriction.

In Metze v. McFlroy, supre, it was held that writing
the name of a verson scross the face of the bsllot on
which his nsme di1d not asppear as a candidate invalidated
the ballot because the voter was not permitted by statute
to cast his vote in this manner.

The decisions of the three States named are opposed
by a preponderance of authority; and the grounds on which
they rest are not persuasive in view of the reasons
assigned in support of the majority view.

The conclusion of the Court that it is the consti-
tutional right of an elector to cast his ballot for whom
he pleases, and that it is necessary for him to be given
the means and the reasonable opportunity to write or insert
in the bhallot the nemes of his choice is subjeet to this
limitation that the right 1is not applicable to primary
elections nor to municipal elections other than those of
the City of Baltimore. This exception must be made since
the provisions of Article 1, sec. 5 of the Constitution
have been held to apply solely to the right to vote at
Federal and State elections, and municipal elections in
the City of Basltimore. E£mith v. Stephan, €€ Md., 381,

288-389; Hanna v. Young, 84 Md., 179; Johnson v. Luers,

\



129 Md., 521, 531, 532; State v. Johnson (1902) 87 Minn.
2213 91 N. W, 604, £840; Willoughby on Constitution of the
United States (Pnd ed.) sec. 356, p. 646.

The Automatic Company has offered to deliver in per-
formance of the contract, either of the two types of
machines which are constructed and arranged sccording to
Plan A and Plan B, but, as these machines do not provide
for the elector casting a vote for any other than a can-
didate whose name appears on the official bzllot, the
Voting Machine Board has no power to purchase and accept
either type of machine, although, except in resosect of the
defect named, both machines are in substantial compliance
with the provisions of Chapter 94 of the Acts of 1937, and
the specifications drawn by the Board.

The Chancellor, therefore, xixkxiy<decreed the use
of the machines would be unlawful eand the purchase of such

mechines would be ultra vires. In the conclusion this

Court concurs. The testimony on the record is to the effect
that the voting machines which the bidder had agreed to
furnish could, at an additional expense of {82 a wachine,

be furnished with the requisite adied equipment to enable
an elector to cast his ballot for any candidate whom he
might choose in oreference to those whose names appeared

as candidates on the official ballot. This Court does not
construe the decrees of the Chancellor to prevent the

Voting Machine Board from making snother contract with the
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Automatic Company whereby the machines of the type known
as Plan A and Plan B, when provided with the necessary
equipment for the purpose mentioned, may be bought at the
suggested advance of §82 a machine over the price of the
ultra vires contract. Whether such & course at that price
or less is for the public advantage is a question for the
Board which, however, is not confined in the purchase to
one contractor nor to a particular make or type of machine

and form of contract, ammu

Board, in the exercise of the discretion conferred, may,
according to its judgment and in the publiec interest,
discharge, within the authority granted, the duty committed
either with or without competitive bidding. 8 .

The point is made that because of the provisions of
paragraph 43 of the specifications that "The contractor
shall furnish and deliver ell of said voting machines to
be nurchased under this contract to the Voting Machine Board
in strict accordance with and to meet the requirement of
all of the terms, conditions and provisions of Chapter 94
of the Laws of Maryland, Regular Session of 13837, any and
all other laws and contract documents," the contract is
valid, The position taken is based upon the theory that
since this quoted paragraph imports into the contract the

requirement of sub-section (d) of section 224-F, Chapter



94 of the Acts of 1937 that every voting machine acquired
or used under the provisions of this sub-title shall: "(d)
Permit each voter to vote, at any election, for any verson
and for any office for whom and for which he is lawfully
entitled to vote and to vote for as many persons for an
office as he is entitled to vote for, including a substantial
complience with the provisions of Section 203 of this Article,"
the legal effect of the language of the contract is to require
the contractor to furnish voting machines which would be
supplied with the necessary equipment for the elector to
write in his personal choice when other than a candidate
whose name appears on the official ballot.

The construction invoked would require the contractor
to deliver a machine, which the proponent of this theory
must concede was not conceilved by any party to the contract
to have been within its contemplation. It is now urged
as an obligation which is claimed to arise from an alleged
matual mistake of law with regard to the legel effect of
the language used in the contract. The Court 1s uneble to
agree with this conclusion, but believes the question to be
one of interpretation of the contract.

Although, since the pessage of the Acts of 1931, ch.
120 (seec. 80 of Art. 23 of Code, 1935 Suppl.), the statutory
law has declared that a ballot must be rejected if & voter

should write in the name of his personal choice, nevertheless



the quoted language of sub-section (d) ie broed enough to
provide for the elector to vote "for any person snd for any
office for whom and for which he is lawfully entitled to
vote", which would permit & vote to which every elector is
entitled under the Constitution, and for which the stztute
essured 1its count until the Act of 19531, ch. 120, So,
under the Acts of 1937, ch. 94, the voting machine authorized
should permit such a vote to be cast as, in fact, was per-
nitted to be done by the fifty voting machines which had
been previously purchased by Ealtimore City and which were,
by sec. 2£4A of Chapter 94 of the Acts of 1837, directed

to be used in all future elections in Baltimore City.

VWhile the obligation was czst by the statute upoﬁ the
Voting Machine Board to buy machines in accordance with the
terms of the statute, the specifications submitted to the
competitive bidders were general, as are the guoted
provisions of paragraph 4%, and particular, as are, under
the caption "Size and Type of Voting Mdachines", the teras
of peragraphs 44 and those found, under the sub-title
"Samples", in paragraph 47. By the particulars of the
size and type desired as specified in paragraph 44 the
machine is required to provide for voting for the can-
didastes of nine different parties, snd on at least twenty
questions or special measures.

The machine to be furnished in conformity with these
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particular specifications of the official body is, therefore,
not required to afford the voter an opportunity to write on
the bzllot his personal choice other than from among the
candidates on the official ballot. Again, the machine pro-
posed to be supplied by the bidder was to be completely
built and ready for operation end, with its equipment and
accessories, was to be set up by the bidder in the office
of Supervisors of Election on the day the bidder submits
his bid. This sample is demanded by paragraph 47, and it
must be what the bidder oproposes to furnish and deliver, if
awarded the contrsct. Paragraph 47 concludes with the
provision that the sample voting machine, equipment and
accessories thus set un ghall be tsken by 211 parties con-
cerned to be reoresentative in all resnects of the voting
machines, equipment and accessories to be furnished and
delivered by the successful bidder, subject to 211 the
provisions of the contract documents.

The formal bid or proposal was an offer to deliver a
specific machine, equipment and accessories, at a certain
price, in accordance with these particular specifications
and the sample which had been duly furnished. It wa:s an
of fer to supply a machine according to sample. The Voting
Machine Board opened the bids on August 11, 19%7, end
having been advised by the Attorney General of Yaryland of

his opinion that since 1931 & voter was prohibited from
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casting & vote for & person other than one whose name was

on the official ballot &s a candidate, the Voting Machine
Board passed & resolution zccepting the bid of the Automatic
Machine Corporation, and on the 8th of September a formel
agreement wes made for the purchese of the machines described
in the bid or proposal, without the sddition of any other
terms than those of the proposal.

The contract is void because the Voting Machine Board
had no power to enter into & contract for a2 machine which
prevented an elector from exercising his elective franchise
under the Constitution. The void contrasct fails while
wholly executory for lack of power in the Voting Machine
Board to make the contract. The fact that one party to a
purporting executory contract hes no power to make the
contract attempted cannot result in changing and enlarging
the undertaking of a seller by sample so that, by impli-
cation, he may become bound to supply an article which is
within the power of the purchaser to buy, but different
from the sample of the article which the seller agreed to
sell. The promisor can not be compelled to deliver things
which he has not egreed, nor can he enforce against the
buyer, subject to statutory limitations, the acceptance of
the thing bought and the pavment of the agreed nrice, if the
buyer has no power to buy the thing attempted to be sold.

There is a leck of consideration for such & contract and
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it must fall.

For the reassons assigned in this opinion, the dececrees
of the Chancellor pzssed in both causes on October 14,
1937, will be affirmed.

It may be sald by way of summary that the effect of
the decision here is to affirm the power and authority of
the Voting Machine Bosrd to select and buy the make and
type of voting machine required. Baltimore v. Weatherby,
52 Md., 442; Fuller Co. v. Elderkin, 160 }d., 660, €68, 669,
In the performance of this exigent duty, the RBoard is not
subject to the control, advice, approval nor ratification
of the State Central Purchasing Puresu; and is not affected
by the provisions of the Charter of Baltimore City in
respect to competitive bidding. The Voting Machine Board
may conduct such negotiations and make the contraect to buy,
with or without competitive bidding, and upon such terms

as are authorized and believed by it to be in the public

interest.

Decrees in both appezls
affirmed, with costs to be
paid by the dayor and City
Council of Baltimore.

“\\AAA-&Q&YUBL

-

= o L (Pl 4
NP /,.W %/7/ o {
"



CITY SOLICITOR’S OFFICE

m* a. ”’o

Daly vs, ", ¥, Jackson ot al.
« Norris ve. U, W, Jackson et al.

i

Deayr r.

m.

*mmumm

§ M E
uﬂ&
a r..._

-.cm mm—

g

_umumqu

inel 4,80,

To Mr. Evans - $1,80

In the Hattis 2, Daly case:
In the William S, Norris case;

The Court Clerk made the following distribution of

the $4.80:
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To Mr, Evans - $1,50
To Mr, Marshall - $1,50




EQUITY SUBPOENA

The State of Maryland
s

To (Sral

Wisocs £, P

"

of Baltimore City, Greeting:

WE COMMAND AND ENJOIN YOU, That all g®cuses set aside, you do within the time limited

by law, beginning on the second Monday of , next, cause an

appearance to be entered for you, and your Answer to be filed to the Complaint of

against you exhibited in the CIRCUIT COURT No. 2 of BALTIMORE CITY.

HEREOF fail not, as you will answer the contrary at your peril:

WITNESS, the Honorable SAMUEL K. DENNJ#& Chief Judge of the Supreme Bench of Baltimore

City, the ,/ ,7,/ day of i 193/
Issued the 4 day of , in the year 197 /

Clerk.

MEMORANDUM:

You are required to file your Answer or other defenge in the Clerk’s Office, Room No. 235, in the
Court House, Baltimore City, within fifteen days after the day. (General Equity Rule 11.)

®OPY TEPT,




CerUIt Court No. 2

193 % V DockeT No ‘4““ [

SUBPOENA TO ANSWER BILL OF COMPLAINT
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Solicitor.



EQUITY SUBPOENA

['he State of Maryland
P4
o

Howard W. Jackson

of Baltimore City, Greeting:

WE COMMAND AND ENJOIN YOU, That all excuses set aside, you do within the time limited

by law, beginning on the second Monday of ______ Saptembeyr , next, cause an

appearance to be entered for you, and your Answer to be filed to the Complaint of

___wlllen 8, Horris

against you exhibited in the CIRCUIT COURT No. 2 of BALTIMORE CITY.

HEREOF fail not, as you will answer the contrary at your peril:
WITNESS, the Honorable SAMUEL K. DENNIS, Chief Judge of the Supreme Bench of Baltimore

City, the l2th dayof WAy =0 19 W
Issued the et day of___ Deptember . i the yene 100
John Flessants
: Clerk.
MEMORANDUM:

. You are required to file your Answer or other defense in the Clerk’s Office, Room No. 235, in the
Court House, Baltimore City, within fifteen days after the return day. (General Equity Rule 11.)

TRUR Copy T,
Jobn pleasants

e e . ___'_-____________,_._—-—-——
- e Ky



Circuit Court No. 2

545
19% A  Docker No....46 . .

SR LR PN DR e———

vs.

e Heward!;'amon

e

SUBPOENA TO ANSWER BILL OF GOMPLAINT

Solicitor.



EQUITY SUBPOENA
The State of Maryland

—

To Sral)

i George Sellmayer

of Baltimore City, Greeting:

WE COMMAND AND ENJOIN YOU, That all excuses set aside, you do within the time limited

by law, beginning on the second Monday of ______S@ptember , next, cause an

appearance to be entered for you, and your Answer to be filed to the Complaint of

villian S. Norris

against you exhibited in the CIRCUIT COURT No. 2 of BALTIMORE CITY.
HEREOF fail not, as you will answer the contrary at your peril:

WITNESS, the Honorable SAMUEL K. DENNIS, Chief Judge of the Supreme Bench of Baltimore

City, the__ h&th day of July 19 99
Issued the oth day of September , in the year 19 &
__Jdohn lessants
Clerk.
MEMORANDUM:

You are required to file your Answer or other defense in the Clerk’s Office, Room No. 235, in the
Court House, Baltimore City, within fifteen days after the return day. (General Equity Rule 11.)

TRUE COPY TR

John PM‘PL Llbua
- o




Circuit Court No. 2

545
199 A Docker No 46

TS SE o 7 ER——
vs.
___________ Howard ®-Jaclson

Filed.........dayof............,198._.

Solicitor.



EQUITY SUBPOENA

The State of Maryland

R. W_Elter Graham

4

of Baltimore City, Greeting:

WE COMMAND AND ENJOIN YOU, That all excuses set aside, you do within the time limited

by law, beginning on the second Monday of ___September , next, cause an

appearance to be entered for you, and your Answer to be filed to the Complaint of

willdam S, Norris

against yeu exhibited in the CIRCUIT COURT No. 2 of BALTIMORE CITY.
HEREOF fail not, as you will answer the contrary at your peril:

WITNESS, the Honorable SAMUEL K. DENNIS, Chief Judge of the Supreme Bench of Baltimore

City, the 1zth day of July = 19 37
Issued the 9th day of _ _September  in the year 19 37
— John Pleasants
Clerk.
MEMORANDUM:

You are required to file your Answer or other defense in the Clerk’s Office, Room No. 235, in the
Court House, Baltimore City, within fifteen days after the return day. (General Equity Rule 11.)

TRUE COPY TieL,
John Pl.unn_t&l,“

—
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EQUITY SUBPOENA
‘he State of Maryland

R. B, lee Marshall

of Baltimore City, Greeting:

WE COMMAND AND ENJOIN YOU, That all excuses set aside, you do within the time limited

by law, beginning on the second Monday of —______September , next, cause an

appearance to be entered for you, and your Answer to be filed to the Complaint of

against you exhibited in the CIRCUIT COURT No. 2 of BALTIMORE CITY.
HEREOF fail not, as you will answer the contrary at your peril:
WITNESS, the Honorable SAMUEL K. DENNIS, Chief Judge of the Supreme Bench of Baltimore

City, the 12th day of —_ July 19 37
Issued the 9th day of __September  in the year 19 37
——John Fleasants ot
Clerk.
MEMORANDUM:

You are required to file your Answer or other defense in the Clerk’s Office, Room No. 235, in the
Court House, Baltimore City, within fifteen days after the return day. (General Equity Rule 11.)

TRUR GOPY T e,

John Pleasants

ClL.ukK,
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193y g Docker No......88........

vs.

SUBPOENA TO ANSWER BILL OF GOMPLAINT

~ Solicitor.



EQUITY SUBPOENA
The State of Maryland

Bernard L. Crozier

of Baltimore City, Greeting:

WE COMMAND AND ENJOIN YOU, That all excuses set aside, you do within the time limited

by law, beginning on the second Monday of —____September- , next, cause an

appearance to be entered for you, and your Answer to be filed to the Complaint of

— William S. Norris

against you exhibited in the CIRCUIT COURT No. 2 of BALTIMORE CITY.
HEREOF fail not, as you will answer the contrary at your peril:

WITNESS, the Honorable SAMUEL K. DENNIS, Chief Judge of the Supreme Bench of Baltimore

City, the——__186h  day of ___July ,19 37
Issued the oth day of___September  in the year 19 37
___ John Pleasants
Clerk.
MEMORANDUM:

You are required to file your Answer or other defense in the Clerk’s Office, Room No. 285, in the
Court House, Baltimore City, within fifteen days after the return day. (General Equity Rule 11.)

TRUE COPY THEMT,
John pleasan
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_______ HOWARD. W+ JACKSON. .

SUBPOENA TO ANSWER BILL OF GOMPLAINT

Solicitor.



WILLIAM S5, NORRIS, - : IN THE

Plaintifr,
:
Vva. ) CINCUIT COURT NO, 2
:
HOWAD W, -TACKEA‘!ON. et llo.
Defendants H OF BALTIMORE CITY
HATTIE B. DALY, H IN THE
Plaintirr,
:
V8. CIRCUIT CUURT MO, 8
:
HOWARD W, JACKSON, et al.,
Defendants H OF BALTIMORE CITY
STIFULATI0N

It is heredby stipulated and agreed that the above cases may be
heard concurrently by the Honorable Judge Samuel K. Dennis, sitting ase
the Cirouit Court No. 8, and that the toitinon: taken shall be reoceived
as testimony in each case; provided, however, that the cases shall not
be regarded as consolidated and that the recorda of sald cases shall
for all other purposes remain separate and dlstinoet with right of se~-
parate appeal. .

t

Dolioitor TOF Pleintiff, William U

Norris

Attorney OUenerel, bolLicltor for Board
of Supervisors of XZleotion of Balti-
more City, in each ocase

Solicitor for the vVoting liaohine Dourd,
in each case

Jolicitor for the Mayor and City Counocil
of Baltimore, in each case

Colliclitor for the asutomatic voting
llaghine Corporation, in each case

Uollioitors for rlaintiii, lattie De valy

Uollioltor for Defendant, He Walter Grahem
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WILLIAM 8, NORRIS ' IN THE

] CIRCUIT COURT NO, 2

-
t oF
HOWARD We JACKSON, ot al, ] BALTIMCRE CITY
*
20 THE NONORABLE, THE JUDGE OF SAID COURTs

In answer to the smendments filed Ly the Plaintiff to
his original Bill of Complaint, the Mayor and City Council of Baltimore
respectiully presents:

1. Angwering Paregraph (9a), this Defendant denies that the
contract by and between the Voting Machine Doard and the Automatie Corpors-
tion was improperly mwarded and is, therefore, void and illegal, as alleged
in said paragraphe

2. Angwering Paragreph (10) (¥), this Defendant denies that
& voter in the election of public officers is entitled to vote for persons
selected by him whose names do not appesr om the official ballot or ballet
label, and denies that the contrast between the Voting Machine Board and
the Automatic Corporation is illegal and void and that the use of the mchines
to be purchased and delivered thereunder by the Board of Supervisors of
Hleotion of Baltimore City will be illegal,

AlD as in duty bound, ebo,
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LA

WILLIAM S, NORRIS
VE. : CIRCUIT COURT NO, 2
EOWARD We JACKESON, et al. : OF BaLTIMORE CITY

TO THE HOMORABLE, THE JUDGE OF SAID COURT:
_ Plaintiff prays leeve of the Court to file the following
amendnments to his bill of ocomplaint heretofore exhibited:
x x x x x x
(A¥TER PARAGRAPH (9) OF THE BILL OF COMPLAINT)

(9a) That the said ocontract by and between the Voting Ma=
ohine Board and the Automatio Corporation was improperly awarded and is
therefore void and illegal for the following reasons, that is to say:

(A) That Article 78, HSection 3 of the Code reads in

part as follows:

"3. From end after January lst, 1921, every
State officer, board, department, commission and institution,
hereinafter called the using authority, shall purchase all
materials and supplies, merchandise and articles of every
description, through or with the approval of the Central Fur-
chasing Bureau.

"any State officer or employee who shall vio=
late any of the provisions of this aicot may be removed by the
Governor.

"It shall be the duty of the Bureau to pre-
soribe rules and regulations under whioch estimates of the
needs of using authorities shall be submitted, and requisi-
::;na node, and under which contracts for purchases may be

Ca

"The Bureau shall deternmine and formulate
standards of all materials, supplies, merchandise and arti-
oles of every desoription to be purchased for the using
au thorities of the State.

"It shall be the duty of the Bureau to con=
tract for or purchase all materials, supplies, merchandise
and articles of every deseription, except those which the
Bureau may determine are of a strictly perishable o arac-
ter, or which the Bureau may determine it is impracticable
for the using authorities to purchase through or with the
approval of the Bureau, or which may be purchased by using
;:thorttxo- under the authority and with the approval of the

reau.

"Estimates of the amount and guality of
materials, supplies, merchandise and all other artiocles
needed by the using authorities shall be submitted at such

periods as may be presoribed by the Bureau. When purchases



are made through oompetitive bidding, the Bureau shall have
power to require the successful bidder to furnish a bond %o
the State, with good and suffiocient surety, conditioned

that he will fully and faithfully perform the terms of the
contract., The penalty of all such bonds shall be determined
by the Bureau.: + » » ¢ o™

That ascting in accqrdance with the authority conferred upon it%, the
Central Purchasing Bureau thereupon promulgated 1ts General Hules and
Regulations which said Ceneral Hules and Regulations were in force and
effect at the time of the passage of the Voting Machine Aot and at all
times subsequent thereto; and plaintiff attachea hereto a copy of said
General Rules and Regulations nmarked “Plaintir}'l Exhibit No. dar.

(B) That the said contract between the Voting iachine
Board and the Automatic Corporation for the purchase of the said voting
machines is void and illegal in that the said purchase is not made
through or with the approval of the Central Furchasing Bureau.

(C) That the said contract is void in that it totally
fails to comply with, and wholly ignores, the General ltules and Regula=
tions promulgated by the Central Purchasing Bureau as aforesald.

(D) That the said contract is void and illegal in that
the Central Purchasing Bureau was not oconsulted nor did it deteraine in
any way the standards of the voting machines covered by said contraot
to purchase,

(E) That the said contract is void because the pere-
formance bond furnished therewith is mude payable to the Voting Machine
Board as obligee rather than the State of Maryland as required by Sec~
tion 8 of artiole 78; and the penalty of the said bond was not determined
by the Central Purchasing Bureau but by the said Voting Machine Board,

x x x x x x

(AFTER PARLGRAPH (10) SUB=HTADING (E)
OF THE BILL OF COMPLAINT)

(10) (F)« That Article 7 of the Declaration of Rights pro-
vides in part that
"Every male citizen having the qualifications

presoribed by the Constitution, ought to have the right
of suffrage";



that Article I, Seotion 1 of the Constitution of Maryland provides in

part that

"All elections shall be by ballot; and every
male oitizen . « + « shall be entitled to vote. . "}

that Seotion 224 (F) of the Voting Machine aAct provides that voting
maohines aoquired or used under the sald aiot shall
"(d) Permit each voter to vote, at any eleo~

tion, for any person and for any office for whom and for

which he is lawfully entitled to vote.";
that in aococordance with the saild provisions of the Bill of Rights and
the Constitution, and of the Voting Machine Act, a voter in the eleotimmn
of public officers is entitled to vote for persons selected by him whose
names do not appear on the official ballot or ballot label; that the
sample voting machine offered by the Automatio Corporation under its b
fails to provide a voting devioe under which a voter oan exercise the
said privilege guaranteed to him by the Dill of Rights and the Constitu-
tion, and the contract for the purchase of the said machine in the eleo~
tions in Maryland is, therefore, illegal and void; and the use thereof
by the defendants, the Board of Supervisors of Election of Baltimore
City, for elections would be illegal.

AND, as in duty dound, eto.

Solicitor for Flaintiff

Leave is hereby granted to the plaintirff to file the above

amendments,

Judge



WILLIAM S. NORRIS, H
Plaintiff,

Vee

HOWARD W, JACKSON,
GEORGE SELLMAYER, :
Re WALTER GRAHAM,
R. E. LEE MARSHALL, and '
HERNARD L. OROZIER, IN THR
Constituting the members of '
the Board of Estimates of
Baltimore City; and consti- '
tuting with the Board of CIRCUIT COURT NO. 2
Supervisors of Election of ! .
Baltimore City the Voting
Machine Board created by '

Chapter 84, of the Laws of o
Maryland, regular session of !
1937, and

: BALTIMORE CI TY

J. GEORGE EIERMAN,
WALTER A. MoCLEAN, and s
DANIEL B. CHAMBERS,
Constituting the members of t
the Board of Supervigors of
Eleotion of Beltimore Oity; t
and constituting with the
Board of Estimates of Balti- 3
more City the Voting Machine
Board oreated by Chapter 94, of '
the Laws of Maryland,
regular session of 1957, and 3
MAYOR and CITY (OUNCIL OF BALTIMORE,
THE AUTOMATIC VOTING MACHINE CORPORA- :
TION,

Defendants.

TO0 THE HONORABLE, THE JUDGE OF SAID COURI:

The answer of Howard W, Jackson, George Sellmayer, R. Walter
Graham, R, E. lee Marshall, Bernard L. Croszier, J. George Eierman, Walter A,
MoClean and Daniel B. Chambers, defendants in the above entitled ocase,
constituting the Voting Machine Board created by Chapter 94, of the Laws
of Maryland, regular session of 1937, respectfully represents:

(1) These defendants admit the allegations eontained in the
first six paregraphs of said Bill of Complaint,

(2) These defendants admit the allegations oontained in the
seventh paragraph of said Bill of Camplaint, with the exseption of the

fact the total bid of the Shoup Corporation for furnishing the voting

-] -



machines mentioned therein was $962,770,00 and not $052,970, as alleged.

(3) These defendants admit the allegations contained in the
eighth paragreph of saild Bill of Complaint,

(4) These defendants admit the allegations cemtained in the
ninth paragraph of sald Bill of Cemplaint, but allege that the awarding of
said oontract to the Automatio Corporation was not made as mumarily as
implied in said parsgraph of said Bill of Cemplaint, dut enly after a
thorough hearing to all interested parties and after receiving advice from
the Attomey OGenersl of Maryland, as is more hny hereinafter set forth,

(6) Answering the tenth parsgraph of said Bill of Complaint, these
defendants deny that the Voting Nachine to be furnished by the Automatie
Voting Machine Corporation under the contraect fails to comply with the
general elections laws in any respect, For a full and complete answer to
all of the grounds of attack contained in said tenth paragraph of said Bill
of Cemplaint, your respondents respectfully refer to the Court paragraphs 8,
ot seq. hereof,

(8) These defendants admit the allegations contained in the
eleventh and twelfth pamgraphs of said Bill of Complaint.

(7) These defendants admit the allegations contained in the
thirteenth and fourteenth paragrpahs of said Bill of Complaint with the
exoeption of any implieation lliiainld therein to the effect that the contract
for purchasing the said woting machine is in any respeet illegal, or that the
machines themselves "are not sonstructed in conformity with the election laws",

For a further and affirsative defense to said Bill of Complaint,
your respondents respectfully allege:

(8) That in the Bill of Camplaint filed in this case so many facts
have been ignored, and so many provisions of the specifications and of the
law affecting the sontract herein invelved hawe receidved no considerstion,
as to require a complete re-statement of the same to ciarify the issues

involved.



(8) That the General Assembly of Maryland, at its regular session
in 1937, passed an Aot requiring the purchase of a sufficient number of
voting mashines for use in Baltimore City to insure that methed of woting
at all elections held there after Jamuary 1, 1958, The said Aot is
Chapter 94 of the Acts of 1037, (hereinafter referred to for convenience
as the "Vobting Neohine Aot"). At the time of the paesage of said Voting
Mschine Act, there were in use in Baltimore City 50 voting machines manufactured
by the Autommtio Voting Machine Company, one of the defendants herein, whieh
had been in use in general elections since 19028, So satisfactory had those
machines proven to be, that the legislature, at the wery beginning of the
Aoty placed its oamplete and unqualified approwl upen them by requidng thelir
use in all fubure eleoctions of Baltimore City,

thuo;.:.lz::uﬂdmm
to use the voting mseohines
by the Mayor and City Oounoil of Baltimore.”
Italios ours). Seotion 224i. Che. 94, Acts, of 1937,
As will be shown, the 910 woting machines referred to in the Bill of
Camplaint, which have just been purchased frem the Automatic Voting Machine
Company, for use in Baltimore City, are, for all prastieal purposes,
fidentionl to the 50 mashines heretofore purchased, which are referred to
in that part of Section 2244 of the Voting Nashine Aot quoted above, That,
therefore, there oannot arise in this case any question of the legality
of the yoting mashines which have been purchased, and the eomplaint, at
most, is necessarily linited to some alleged illsgal use of » maehine whiech
has already been deslared walid by the State Legialatuve .

(10) For the purpose of making this important purchase the
Legislature erested a board (referred to for conveniense as the "Voting
Machine Board”) composed of the present members of the city's most
important board, the Board of Retimates, and of the present wembers of
the board whioch will have supervision over the use of these machines, namely,
the Board of Supervisors of Fleetion of BaltiS® (Yey. 1In that board of



eight members the Legislature vested absolute and complete suthority and

diseretion to purchase the type snd make of woting mashines, which, in the
opinion of the board, would best subserve the publie interests.

Section 224A, of Che 94 cresting the board and investing this
suthority in them reads in part as follows:

“onrd conposed of the members for the time being
of the Board of Estimates of Baltimore City and the
nombers for the time being of the Board of Supervisors
of Election of Baltimore City is hereby constituted,
sod is red and directed
s suffie

r
places timore at
mm general, special and other elections,
held or %0 be held in sald City af'ter the lst day of

Junuary, 1038, * ¢ + Said Board 85 sutherised and
enmpowered to determine by majority wote sush specie

fiostions supplementary to the specifications herein=-
after set forth

:
]
3
z
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(11) That although there was ne provision in Ch, 94 of the
Aots of 1957, requiring, either expressly or by necessary impliocntion,
competitive bidding, the seid Board nevertheless prepnrod spesifieations
and advertised for bids for furnishing the maschines in question. Copy
of the specifiostions was filed with the Bill of Complaint m rked
plaintiff's Exhibit Fo. 1. Blds were received from only two companies, the
Automatio Voting Mashine Company, the defendant herein, and the Shoup Voting
linchine Company, whioh are the only ocompanies in the United States
manufacturi ng Voting lashines, Of these two companies the Automstie Cempanmy
is the older and iz a ploneer in the bdusiness, having manufsstured wvoting
machines for many years, which are in use in over 3,000 tomns and oities
in the United States. The Shoup Company is of esmparatiwly recant origin
with voting mehines in operation in enly two places, namely, the State of

Rhode Island, snd the City eof Philadelphia,
(12) That upon opening bids, it was found that the prices bid



by the Automatioc Company for both types of the manually operanted mashines
werefmore then 20% lower than the bids of the Shoup Company on similar
machindss The bid of the Autometie Company for the nine-party forty (40)
eandidate type of machine, whisch is the type for which the oontract was
mmﬁmmonmamm The bid
of the Shoup Company for a similar machine was $1,047,00 each, or a total
of §952,770,00. The purchase of the iutomatie Company's machine therefore
represents a saving of $200,245.50, as against the purchase of the Shoup
Company's maehine,

(13) That after the opening of the bids and the disclosure of
mmn-o“ummmr.mmmmdm
Voting Machine Board for a hearing, claiming eertain defeots or irregularities
in the Automatio Company's mechine which it was oontended invalidated the
same, A hearing was granted the Shoup Cormpany by the Voting Machine Board
and two sessions were held, on August 24th and 26, 1937, at whieh it
developed that the grounds of the Shoup Compsny's objections were as follows:

(A) That the sample vobing mschine, as set up by the Autematie
Company permits a voter to vote Doth a first and second choloe in a primary
election by the use of only one vote indieator;

(8) mtmmcmmmn@amm
space on the ballot label to print the required names of candidates, and
other desoriptive matter requived by the Voting Machine Aet in "plain,
clear type, 50 as to be clearly readable %o persens with normal vision}

(¢) That the sample mashine of the Autematic Cempany i ls to
oomply with Parsgraph 44 of the speeifications which requires nine rows
of levers or deviees for voting nine different political parties, it being
sontended that the sample in question has only eight rows of voting
levers or devices.

(14) That of the three grounds of cemplaint, ground C above
cen only be classed as frivolous, it being perfectly apparent to snyene frem
exanination of the sample ballot that it has in Mot nine rows of levers
or dovices for woting nine different pelitical parties, The ground of the



objection grew out of the faet that the sample ballot set up on the machine
required only eight horisontal rows of levers or devieces, and the other
row wes utilized for repeating the offices and questions involwd, whish
appeared at the top of the machine.

(18) 7That upon the said objections being made by the Shoup Company,
the representatives of the Autamatic Company offered at said hearing to

re~arrange their machine in respect to first and second choloe vobting, so
as to elininate any eriticism thereof on grounds A and B in pamgraph 13
above, such re-arrangement to be made withowt any additional cost to the City.
(18) mtummmmmmwm
of its members oonstituting the Board of Supervisors of Election cfhlt!.m
City to secure an opinien from the Attorney General as to whether the
ballot set up on the sample machine of the Autematic Company vielated any
provision of the election laws, and alse whether the said dMallot if re-
arranged on said mechine in the marnner in which the said Automatie Compeny
offered to make a re-arrangement would comply with the election laws; that
the Voting Machine Board aceordingly passed a resolution on Auguet 26th, 1937,
requesting an opinien of the Attorney Genermal on this subject, eopy o which
is filed herewith, marked "Voting Machine's Board Exhibit No. 1" and prayed
to be taken as part hereof; that a copy of the letter of the Board of
Supervisors of Election dated August 26th, 1937, forwarding said request for
an opinion to the Attorney OGeneral is alse filed herewith marked, "Voting
Machine's Board Exhibit No. 2" and prayed to be taken as a part hereof; that
a oopy of Plan B, referred to in said resolution and letter, showing the
form of ballot the said Automntioc Company proposed to re-armange upon its
machine, if desired by the Voting Mashine Board, is filed herewith, marked
"Voting Mashine's Board Exhibit No. 3" and prayed to be taken as a part hereof,
(17) That on September 8, 1937, the Board of Supervisors of Election
received an opinion from the Attorney General of the same date holding that
the ballet as it appeared upon the sample of the Voting Neohine fumished
by the Automatio Company did not comply with the election laws, but that the
proposed re-~arrangewent of said ballot, designated as Plan B, did eonform
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to the requirements of the elestion laws. Copy of saild opinion, marked
*Voting Machine's Board Exhibit Ne, 4", is filed hereto and prayed to
be taken as a part hereof,

(18) That upon redeipt of sald opinion, said Voting Mashine
Board, in the exercise of the disoretion vested in it by the said Voting
Maghine Aet, awarded the contrast in questien to the Automatie Company for
910 of its voting machines of the nine=party forty (40) candidate type;
that upon receipt of the said opinion fram the Attorney Bmgnl. said
Voting Mashine Board econeluded that even if it be assumed t‘th ballot
set up upon the sample machine of the Automatic Company be inwhlid, that
nevertheless the proper re-arrangement of the ballot as tendered i}th
Automatiec Campany was wvalid and for that reasen, the itl.d machine, under
any oiroumstances, was "eligible and in all respects qualified for purchase
by the Board,” The said Voting Machine Board thereupon passed a resolution
%o that effect reading as follows:

"Whereas, this Board did heretofore duly advertise
for the submission of proposals, or bids, for furnishing
and delivering nine hundred and tem (uos Voting Machines
and doing other work, in accordance with certain specifio-
ations prepared by said Beard; and

Whereas, proposals or bids were submitted in response
to said advertisement as follows, to wit:

By the Autematie Voting Maehine Corporation of
Jamestowm, New York:

Bids for "Type A - Sisze 1" Voting Machines and
A = Size 2" Voting Mafhines,

as defined and described in the specifications.

By the Shoup Voting Machine Corpor=ztion:

Bids for "Type A « Bize 1" Voting Machines,

"Type A = Sise 2" Voting Machines,

"Type B - Bize 1" Voting Machines, and

“Type B « Sige 2" Voting Machines,
as defined and desoribed in the specifications; and

Whereas, after said bids had been opened and reed, and
: ' before any action had been taken in respect thereto, the
g Shoup Veting Mashine Corporation alleged and claimed that
the Voting Machines tendered by the Automatiec Voting
Machine Campany as samples failed to oamply with the
Election Laws of Maryland and with the Specifications; and

Whereas, the Attorney General of Maryland has now
, advised the Board of Supervisors of Election of Baltimore
City that legal elections of all kinds, primary, general
and special, can be conducted with the Voting Machines
tendered by the Automatic Voting Machine Corporation; and

Whereas, this Board is of the opinion that the bids
submitted by the Automatie Voting Machine Corporation are
in all respects responsive to the Specifications;

Now, therefore, be it resolved, That the Voting Machines
. tendered by the Automatie Voting Mashine Corporation are
| eligible and in all respects qualified for purchase by

«Tw
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this Board under the provi
laws of Maryland, Segular Session of 1937, and that the
bids of the said Automatic Voting Machine Corporation
are entitled to be receiwed by this Board as in all
respects legal and valid,"

2
!
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(19( That after further consideration snd eomparisen of the

merits of the respective machines, the said Voking Machine Board passed
another resolution awarding the ocontract for the said mashines to the
Automatie Company, sald resolution, reading as follows

"Resolved, that the bid of the bid of the Automatie

Voting Wu for MLH:: .T‘ 01:31::::‘!7

i
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(20) That in wwarding sald eontract to the Autematie Company, the
said Voting Machine Board acted in the exercise of a diseretion vested
in it by the said Voting Machine Act. That the specifications in question
sontenplated that sertain technical defects might arise and for that
reason the said Voting Mechine Board under Seotion 14 thereof “"reserves
to itself the right * * +* to waive technical defects, as it may deem
best Sor the publie interests, and to award the Sontrct on thet type,
size and smke of voting machine which appears in the judgment of said
Muhmmwm-mnm'm@uwmm-
further provide under Section 25 thereof that "The Voting Machine
Soard shall in all eases determine the amount or quantity, quality and
sceeptability of the work and materials which are to be paid for under

this contrast; shall decide all questions in relation to said work end

mmmmmn g&ngmm&mmﬁ
arise relative to the fulfillment of ract or to the tions

of the Contractor thereunderj that the said specifications further
provide under Section 24 "Should any misunderstanding arise as to the

meaning and construction of anything contained in the specifications, the
-8 =




decision of the Voting Machine Board shall be final and binding* = =,

In all cases of doubt as to the true meaning of the specifieations, plans
and/or drewing, the decision of the Voting Machine Board shall be final and
conclusive.” That said specifiocations further provide under Sestion 41
thereof that "The Contractor shall and does hereby guarantee for a peried
of five (B) years after delivery and acceptance of all of the voting

maghines, to meke at his sole cost and expense, and and all repairs to and

renewals of end replacements of said voting machines,equipment and/or

accewsories that may be necessary for thelr proper operation and use in

rdﬁsmﬂﬁqﬂmhﬂuﬂﬁ-mmmmut . 2"

That said specifications further provide in Section 43 thereof
"The Contractor shall furnish and deliver all of the said voting machines
to be purchased under this contract to the Voting Machine Board in striet
accordance with and to meet the requirements of all of thd terms, conditions,

and provisions of Chapter 94 of the Laws of Maryland, Regular Session of 1937,
and all other laws and the contract documents,"

That said speeifications further provide in Section 47 thereof
that the sample machines which said section requires the bid to set wp
"May be subjected to such tests as thesaid Supervisers of Election and/er
the Voting Machine Board deem advisable, and no machine which, in the
judgment of the Voting Machine Board, falls to meet any of the requirements of
law and of these speoifioations will be considered,"” BSaid sectbion alse
provides "The sample voting machine, equipment, and sccessories, thus set
up by the successful bidder and upon which his bid is accepted, shall be
taken by all parties concerned to be representatiwe in all respects of the
voting machines, equipment, and accessories to be furnished hnd delivered
by the successful bidder, subject b all thd provisions of the contract

documents,”
(21) That at the first session of the hearing held by the
Voting Machine Board on August 24, 1937, a Mr, Veiss, the President of the

Shoup Company, testified as follows:

"The point I want to meke is this, as far as we are
conodrned, we have put a fair price on the machine and




That in view of this statment by the Shoup Corporation it was plainly
apparent to the Voting Mashine Board that neither the Shoup Corporation,
nor any taxpayer could contend that the wqiver by the Board of the defects
in the arrangenent of the ballot on the sample Voting Maghine Board of
the Autometic Cerporation, if indeed, such sample ballet should be held
defective, was in any wey unfair to either the Sheup Company, or the Saxpayers
of Baltimere City. The Voting Machine Board under its broad power contained
in the Voting Machine ict ocould if it had see £it to do so, have rejected
both bide and then made & cotrsct with the Autometie Compmay for the purchase
of a maghine resarranged in acsordance with Plan B. To have done se would
have foreclosed any determination by the Court of the question of the
validity of the sample machine as arranged by the Automstis Company in sub=
mitting its bid, Under the speeificstions, particularly seetions 41 and 43
quoted above, the contrastor guarantees to fumish a mashine that omuplies
in all respocts with the Voting Mashine Aet and other elections, and all other
lews upon the subject, If the Courts should agree with the Attorney General
that the ballot set up upon the sampls machine does not ecomply with the
election laws, then the Vobing Machine Board, ocan, and will require the
furnishing of s machine se arranged as to pemit a ballot ¢o be set up in
accordance with Plan B, which is oconceded to meet all the requiremert sof
our election laws,

And having fully answered, these defendants pray %o be
henee dismisseds
AND as in duty bound, eto.

Tpeolal Counsel ©o Voting Waehine Soarde



December 14, 1937,

Mr. James A, Young, Clerk,
Court of Appeals of Maryland,
Ammapolis, Maryland.
Dear Sirs
Please find enclosed voucher of the Mayer and City
Comnecil of Baltimore for $15,00 in payment of certified copy

of the Opinion of the Court in the Voting Machine cases.

Very truly yours,

City Solieitor.

Enel.



70 TH: HONORABLE, THE JUDGE CF SAID COURPS

' The Answer of Automatie Voiling veohine m.n,
® body corporate of the State of Delawers, with its prineipsl
office at Jamestown, New York, to the Efll of Oospleimt filed
h-.uusqm 9th, 1987, sgainst this Respondent and
others, and to the shov ceuse order pasced| by this fonarabls
court on Seplember $ih, 1937, respeotfully shows unto your Honor:

L. This Respondent admits the allegetlons of

the first paragraph of the Bill of Complaint.

SV RS < e



8¢ This Respondent admites the sllegations of the

second paregraph of the Bill of Complaint,

. 8¢ This Respondent admits the allegations of the
third paregraph of the Bill of Complaint,
| 4+ This Respondent admits the sllegations of the
fourth paregraph of the Bill of Compleint,

S This Respondent admits the d legati ons of the
firsh paregraph of the Bill of Complaint,

- 6s This Respondent sdmita the d legations of the
sixth paregraph of the Bill of Cemplaint,

7. This Reapondent admits Hhe sl legations of the
seventh paragraph of the Bill of Complaint, exeept that tie Showp
bid was 982,770, iastead of $982,970., and this Respondent
further says that its did rfor furnishing 910 voti ng mechines of
said type A, sine 1, was (200,845,080 lLess than the compeding bid
of the Shoup Cerporstion.

8. This Regondent admits the allegotions of
the eighth paregreph of the Bill of Complaint,

9. Answering the ninth paregreph of the Hill
of Complal at, this Respondent says thet & competl ng Company,
the shoup Corpeoratien, expressed doudt that the sald sample
Autonatic machine complied with the specifications and the
eleotion laws of the State of Maryland. The remaining|portion
of said paveagreph 18 adaitted., This Respondent has duly fumish-
ed bond which has been accepted by the Voiing Machine Foard,

10. Answering the teath parsgreph of the Bill
of Complaint, this Respondent denies that its said saumple 40 I
candidate machine fails to emply with the eleection lawe as enum-
erated in said paregrsph 10(a), and on th e contyrary says that
said sasple machime fully complies with all provieions of law
applicable thereto.

This Respondent admits the allegntiions of paragraph

10(8), and says thet the method of form of first and second cholee

e
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voting in & state-wide primary as shows on *"Plaindl ff's Exbhibit
Noe 2," (which is hereinafter referred to as Plem i), is proper
end legal in every respect. Plan A constitutes s substantial
somplisnce with See. 208, as recuired in Seee 2804«7 (4) of

Che 94 of the Asots of the regular session of 1987, and in faet
constitutes a literal sompliance therewith, rlan 4 definitely
and agourately registers rfirst aand second ehelce votes im such

e primary election. It is the simplest and the most expeditious
muumuq.m.wu-m-}ymumm.
A primary voter may vote a single rirst cholee. He ocsnnot vote
a separate second choloe aslone, for to do so would violate 0ee.
803, beomuse with a paper ballot a sligle secomd cholee vote is
gounted a8 & first choioce vote, and on a meshine it would be
mechanically iupossible to determine wshich second ocholee votes
should sount as fivet cholice votes. The voter mey vote by one
operation for his rirst gholce and for his second cholee for an
orfice, and these votes are definitely and acourately registered
on the counters Thus the riret cholioce votes and the correspond-
ing alternative seeond cheice votes are registercd together to
oouply with Geee 208, The total first choice votes for each
candidate for nomination is definite on each machine by adding
the three sounters (or more as the case may be) regisiered under
the name of such candidate for nomim tion. Thus the vote in eseh
preeinet is definitely recorded, and the returns are sade as showmn
in the example forms of tabulation in Gee. 203, The Deard of
Supervisors of Slestion of Belsimore City then consclidate: the
retarns for & legislative dlastriet, pureusnt ® S5Se0. 205, ami de-
sermine the respeciive first choioce and second choiee of the party
candidate for an office of the Legisliative District, whish result
is binding upon the delegates Lo the State convention of the

particular political party.
-



This Respondent denie s the allegation of peregraph
10(c) that the form of Plan A violates Sec. 8247 (1)s 7The Yote
ing devioes for separaie candidstes on the Asutowatie machine are
arranged in separate parcllel rows, sa thoet in 8 primery elsetion
ad jacens rowe are assigned to the candidates of a party with parale
lel office solumns tressverse thereto, and this errengement is
uniform on the fao® of the sutomatie Maechine, This Respondent
alleges that no other wachine considered by the Votirg uachine
Board observed this requiresent of umiformity in having pareilel
office columns or rows trensverse to the ad jaceat rows or columms
assigned %o a party. The Complalzant has erronecusly chersctere
ized rirst and second cholee voting on Plan A &8 grodp voidngs The
Complaipant: - has eonfused this w»ith siraight party veoting or
group voiing which is permitied in some states in gemral eleo~
tions, sheredy one Gross mark oh a paper dballot or e pulling of
one party lLever on a mechine counts for all of t he candidates of
one politieal party 1o a general eleotions Plan A has voting
devices for separate candiidates, Thare are three candidates.
Sach persou is a candidate for the nomination to a single affioe.
Ho persen is a eandidate for & second eheise, The law peramit Wl ng
second cholee voiing permite alternative votes for & single nome
ination. In voting Cirst ehelce and second choloe, the voter
does not vote twice, nor does he vole for twe noninationse The
voler wotes but omce. If a second choice vote coges inty PPpéFte
tieuat all, his rizet sholce vote must Tirst be wholly ineffes
tive, 7This is altersative veting, not group vetinge 7This 1»
8ot voting for two nominations; it is vetlag ror but one nominse
tion. 1t 1s merely a fomm for slternsiive voting. 7This is sle
together different from voting for two ssparate sen far S wo
separaie offices by the gperviion of & single levers Under Uece 7

-



203 this almun[wuu sust be tabulated 'ogether; every
alternative second cholice must be linked with the ind vidual

voter's first ehedoe; Plan A both substeantid Ly and literally
complies with this provision. .

This Respondent denies the allegetions of pare~
graph 10(D) thet Plan 4 is confusing and illegal, and on the
sontrary says that the plas s perfectly clear and legals This
arracgement suits the l.lltlu”m-otlh.umum
within the terme of Se¢. 224eA. Plan 4 would not sult e ocon~
struotion of my other type of machine considered by hhe Voting
Nachine Soard. This Respondent delieves Plan 4 to be, and r ecom-
wepds 1t as, the best form of setup available for & primary eleo-
tion requiriag riret end seoond cheice sliernative voti nge This
reconsend: tion comes from & Voiilng Fachine Company whose m=chines
in the leat Presidenticl elestion veted over 20§ of all the dal-
lots of svery kind and deseription east by all the voters in the
United Stetes. The Legislature in LY contemplated the necessity
of deviation, where necessary, in the disered on of the Super-
visors of Eleotion, from the siriet letter of the paper bel lot
law, in order %o sceommodate the style and mechanism of ‘vouing
sathines. S0 2247 (4) of the Voting Machine Aot requires s
substantial eompliscnce with Sec. 203 whioh comes within the
Primary election seetion of the paper-ballot law. lu.lihm
provides that “the form and arrasgement of ballet labels, © be
used st any eleetion, shall be determined by the Board of Super-
visors of ileotion as nearly as may be in accordame with this
subetitles” 7This Respondent slleges that the Voting Hachine
Board, composed of the five menbers of the JNoard of ULstimates of
Baitimore City and the three members of the Poard of fupervisers
of dection of Beltimore City, soted properly within ite sound
disoretion ia purehasing machines fromw this Respondent, whish
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machines your Respondent alleges are the best thet are mde,
and the purehase of whieh saves Daltimore City over §200,000.00.
Angwering paragraph 10(B) of the Bill of complaint,

this Respondent denies that the sample sutomatic mashine fails to
somply with|pavegraph 44 of the spesifications, and denies has
the award of the eontrect %o this Respondent is fauvelid smd weid.
The mechine has aine horisontal party rows of 40 candidates each,
making a totel of 360 spaces for names of eandidatess The sample
has set up thereca the Demoeratic and Nepubliean primsry bdallots
of 1934, “hen set up for a general elestion, the party deaigna-
tions appear in a colusn % the left of and opposi te the horizental
party rows, and the designationsef offices appear above e top
horizontal rov, and the names of the different pary candidates
for esch respective office appear in verd cal columns ifmmediately
under the designation of the office for which ®he candidates re-
spectively aspire, Thus there are nine pelitical parly rows and
40 voting devices in each of the nine rows. The Supervisers of
Hleotion asked this Respondent teo set up the two 1934 prisary bale
lots on the sample machine merely W illusirate a form. These
balleots did not require the use of all nine rows, Nervely for
sonvenience one row was used Lo gontain the desigastion of offices
for the ballot of one politiecal party. If ccoasion should require
the full use of all nine rows in & primary election, (whish is
extrenely unlikely on the Automatiec machine), the floxibility of
the mechine permits the arrangenent of the names and office desige-
nations in & variety of forms, 50 as to make all nine rews avail-
able Tor the use of names of candidates for nominations The
mechine is so construoved and squipped, for example, &3 %0 permit
the lasertion of the designation of offices between any two horie
sontal rows of names. This permits this machine %o use all nine
rows for names osly, and esch machine oan accomsodate, ove, twe, |
three or more primery ballots at the seane t4Ys.s The flexibility
-



of this machine as to the various fomms of 1%s use is such that
it will sccommodate any ballet ar ballots that may be required.

1l. This Respoundent edmits the d legations of
the eleventh paragraph of the Bill of Complsint and says ia
conjunstion with the various |dates for the delivery of the §10
sachilles that the sontract provides "Time 13 of the essence of
this contract."

12s This Respondent admits the o legetions of
mmuumpcmuucmunummi
the delivery dates are necesssry so that the Supervisors of
Eleotion may have sufficient mechines to instruet the Juiges
of Heoctlos and the voting publie throughout Baltimove City.
Delay in the delivery of machines may cause serious trouble
and confusion in Baltimore City in the elections of 1988, anmi
such delay might also jeopardize iLhe posidon of ®he Respondens
and of thue sureties on itsbond, This Respondent has already
proceeded «ith its performance of the contrect and hes wade pure
chases of Large quantities of materials for se¥ machises and
has slready started %0 fabpicste seid meterials inte the waking
of said mechines at its facteory at Jamestown, New York. This
Respondent already has been hampered by the dilatory tactics of
ite competitor, notwithstanding the feet that the voting machine
law of 1987 and the speeifications of the Voul ng Machine Noard
were both drawn, after ope: and iaparti al hearings attended by
representatives of both Companies, so that both the rutomatio
machine and the Shouwp mechine »ould conferm thereto so as %0
permit competitive bidding by the two Qompanis 6. The bids were
opened by the Vot ing Muehine Board on August 1lth, 1057, amd the
contract was signed on GSeptember 8%h, 1987, almost one month
later. in the interis the Voting Machine hoerd sccorded bdoth
Voting Mechine Compsnies imparsial and uaiform courtesy eml
consideration, and afforded them equal opportunities for full
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says thet it has sufficient time to complete the manufacture of
910 mashinhes, provided it is not hampered in the bauilding of .
said machines, and will deliver them(te Beltimore City in Whe
quantities and at the times specified,

13. answering the thirteenth paregreph of the
Bill of Cemplaiat, this Respondent eays that it 1s now comtruct-
ing the 910 mechines in conformity with the Election Laws, and
admits vhat protracted delay by litigation might seriously hande
feap the board of Supervisors of flection. However, this Respon-
dent has no desire to handieap the loard and will cooparate %o
the end that the legislative mandate of 1937 to use voting mache
ines in Beltimore City iz the elections of 1938 will be complis d
withs WNachines of the type made by this Respeondent are im tdl led
in over 3,500 eities, towns end villages of the Unit ed states,
and this Respondent is prowd of its record of ccoperction with
the warious election boards in the expeditious handling of ele o~
tions with i%s voting machines., This Respondent will not be
the cause of any confusion at or before the primary and general
eleotions in Baltimore Gity in 1938, as this Respondent is pro-
ceeding wit h the manufeotwre of the machines and will make dee
liveries thereof in due course in acoordance with its contrast.

l4. Lnswering the rourtecnth parsgreaph of the
Bill of Cemplaint, this Inn-d..-t deaies that the contract is



1llegal and void, and denies that the gity will lose $782,584.50
or aay part thereof, and Jdenles that the ity may be put to the
expense ©of holding snother elestion, ani denies thet the wotes
%o be eset ou the mechines to be furnished by this Respondent
may be declared wholly veid, asd denies that the Plaintiff or
other Saxpayers of the City of Baitimere will suffer irreparsble
damage, asd on the contrary seys that the gontract is legal,
that Baltimore City has contrected to purchese the best vetl ng
machine made rfor the least amount of memey and shat the votes
to be oast thereon will be entirely legsl. Yurther answering
sald paragreph, this Respondent says that it asd its predecessors
have manufactured uinety percent of all voting machines used in
the United States, having been in business since 1899 its
factory, self-owned and operated, is the most complete, best organis-
ed and best conducted fuotory of its kind in existencej it 18 engage
umuﬁthnuuummmmm“-
ines) 1% 1s 0ot exclusively a selling ageney; its work is highly
specialined and 1t has ia 1% employ the most skilled veting wmachine
experts in the United States, some of its technionl advisors, en~
ginesrs and cmployees having been in the busim ss for over twentye
five yearsj that thelir expert knowledge snd ¢ xperience bas b een
and is being used in cooperation wit h many eleotion beards in
many states, ocities and counties of the Unlt ed sStates, and this
Respondent will give similar aid and cooperation to thelbard
of Supervisors of Xlection of Baltimere City. And besides the
purehase by the City of 910 machines frem this Respondent has
saved the City over (200,000.,00, |

1S, 7arther answering the Bill of Complal nt,
Shis Respondent says thet Plas A {Plaintiff's Exhibit ¥e, 2)
conforms o all legal recuirements and to the spevificsatiom of
the Voting Machine Board and that said Plan A is the simplest,
most flexible, and easiest to adjust, and whiech plan is strengly
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recommended by this Respondents The Automatic machine, however,
is flexible and is susceptible of being set up and arranged in
different forms and methods. Another fomm of setup in a primery
sleetion involviag "irst and second shoice voting, is te provide
for the operetion of ons lever for first choice and a separate
lever for ssvond chelce, & dlagram or plan thereol being filed
herewith and marked "Automatie Bxhibit Flam 5. 7This Hespondent,
in demonstrating the flexibility of its maghine, offered in open
meetings of the full memberchip of the Voting Rechine poard to re-
arresgs the ‘ors of the primary ballot on the sample mechine from
Plan A to Plan 8, but the Board, in the proper exerecise of itas
-ﬂm:u.m.lMdmadntmztmm
this Respondeant o dewcnsirsie asy other plan or fers.

This Respendent has been and is now resdy, able
end willing to furaish sachines which may use any form of Tirst
and second choice voting which the Leard desires or the law
requiress If $his Homoreble Court decrees/that beth Plam i and
Plan B are valid methods o voting first and second cheice, thus
leaving the metlod of procedure in the sound discretion of the
Supervisors of ileetiou, then this Respondent would recommend the
use of Plan A rather than Plan Be The Votling Nachine EBpard has
purchased a machine capable of flexibility of adjustment in any
sunber of forms sod methods, The essiest and most flexible nmethod
of arranging a primery balle: for first and second choice voting
is the fors o Plan Ae The Board of Supervisors of Eleetion, in
the short time between the «ithdrewal deie and the date of the
primary, oen eesily end gquiekly set up its 50 iutomatic machines,
purchased by Baltimore ity in 1928, and ite 910 new iutematie
wachises, a total of 960 uniform machines, without hindrance, worry
or dslay. Seo. 203, providing for firet and second choiee voting
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in primeries, was adopted in 1912, and sinece then for a guarter
of a century has been used only three times in Maryland.

Under the provisions of paragraph 43 of the specifi-
cations, made pari of the contract entered inte by this Respondent,
it is agreed that all of the voting machines to be purchased from
this Respondent shall be in striet accordance with the provisions
of Chapter 94 of the Laws of Maryland, Regular Session of 1957,
and any other laws and contract documentis. This Respondent,
therefore, is obligated, and is under bond, te furnish machines,
and will do so, which ecan be used in accordance with the election
laws of Marylend. 4ll1 machines must be ad justed and readjusted to
meet the eircumstances incident to each eleetion, primary and
general. Xkach election, primary and general, reguires a 4if-
ferent number of operating voting devices, d epending upon the
number of candidetes for each nominstion and the “h. of
parties, in the case of primaries, and the number of nominees
for each office to be filled in general elections. All provisions
for first and second choice voting, if and when needed for a state-
wide primary, must be eliminated before the general election m
ing such a primary. In some primaries no first and second choice
voting will oeccur. | However, this Respondent is obligated to and
will, whenever such voiing is necessary, under the existing election
laws, see to it that the voting machines may be ad justed for first
and second choice votiing under "Plan A" or"Plam B" or any other plan
which the Board of Supervisors may adopt in accordance with the
provisions of the existing election laws.

16, TFurther answering the Bill of Compld nt,
this Res.ondent says that Baltimore City purchased 50 Automatie
Voting kachines from this Respondent in 1928 and that said 50
machines have been used in some of the preeinets of Bal timore City
in general elections since that time. The Legislature by Sec.224.
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of the 1937 Aet has directed the Board of Supervisors of Eleetion
for Baltimore City in all future elections to use those 50 machines
which are of the same type as the 910 machines now contracted for.

It has never been contended, although they have
been in use for nine years, that the fifty voting machines al ready
owned by Baltimore City, are in any sense illegal or unlawful,
These machines have been used by the Board of Supervisars with the
express approval of all of the Attorneys General of Marylami from
the date of purchase. They have not yet been used in stet e-wide
primaries, where first and second choice voting was required, but
when they are, under the provisions of the mandate of the Legis-
lature of 1*’, this Respondent will see to it that they may be
adjusted if the need for first and second choice voting oceurs,
in accordance with "Plam A" or "Plan B," or any other plan for
first and second choice voting which the Board of Supervisors may
adopt in accordance with the existing election laws of Maryland.
These 50 machines have not been used heretofore in primaries for
the reason that, until the passage of the 1957 voting machine act,it
was necessary under Sec. 86 of Artiele 33 to preserve the ballet for
four months, which would run beyond the date of the following gen~-
eral eleetion.

17. Purther answering the Bill of Complaint, this
Respondent says that Sec., 224A directs the 'rotln Machine Board
to purchase mnnul for use throughout Inthnn City, m vests
in the said Board discretionary power to determine the type and
make of the machine. The Boéi properly exercised that discre-
tionary power in purchasing 910 madhines from this Respondent.

Paragraph 14 of the specifications of the Voting
Machine Board is as follows:

"fhe Voting Machine Board reserves to

itself the right to reject or all bids
or proposals and/or to waive technical defects,
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as it may deem best for the public interests,
and to award the contract om that type, si
and make of voting machine which .{“mrl, in
the nt of said Board, to be t for the
publie interests.”

The Board, therefare, entered into the contract
with this Hespondent 1n the Jroper emereise of its judgment that
the Automatic machine is for the best public interest. _

18, Further . answering the Bill of Complaint,
this Respondent scys that the Bill of Complaint alleges no facts
which would entitle the Complainant to any of the relief for
which he prays; that the Bill of Complaint m each paragraph
thereof is bad in substance and insufficient in law; that the
Bill of Complaint merely raises questions of form and procedure
in the use of the machine, which matters of form and pr ocedure
are in the sound diseretion of the Voting Machine Board and ﬁh
Supervisors of Election of Baltimore City; that this Respondent
has by contract agreed to, and is under bond to, furnish 910
voting machines which shall comply with the law and the speeifi-
cations; and that this Respondent is now proceeding with the manu~
facture of the machines so as to deliver the same in Baltimore
City in the quantities and at the times specified in the contract.

And having fully answered, this Respondent prays
to be hence dismissed.

AND AS IN DUTY BOUND, ETC.

AUTQMATIC VOTING MACHINE
CORPORATION

/

(s G :

STATE OF MARYLAND, BALTIMORE CITY, to wit:

I HEREBY CERTIFY that on this oZ“ﬁtuy :f.smun. -
1937, before me, the subseriber, a Notary P ¢ State
Maryland, in and for Baltimore ct;:, personally apre ared SAMUEL C.
HAMILTON, dr .;:c Automatic 0“:21 u:am Co :tm, the .
Respondent d regoing e made oa n
law that the matters and Inm“th in the aforegoing Answer are
true as t in stated, to the best of his knowledge, inf ormation and
belier, that he is the agent of said body corparate, duly authoriz-
ed to make this affidavit.

WITNESS my hand and Notarial Seal.
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this Homorable Court on September Oth, 1937, respectfully shows unto
your Homor:

1. This Respondent aduits the allegations of the first parge
graph of the Bill of Complaint,

2, This Respondent aduits the allegations of the second
paragraph of the Bill of Complaint,

S« This Respondent aduits the allegations of the third pare-
graph of the Bill of Complaimt,

4+ This Respondent admits the allegations of the fourth
paragraph of the Bill of Complaint,

5. This Respondent admits the allegations of the fifth pare-
graph of the Bill of Complaint,

8., This Respondent admits the allegations of the sixth pars-
greaph of the Bill of Complaint,

7. This Respondent adnits the sllegations of the seventh
paragraph of the Bill of Complaimt, exoept that the Shoup bid was $952,770,
ingtead of $962,970,, and this Respondemt further says that its bid for
furnishing 910 voting machines of sald type A, sise 1, was $200,245,60 less
than the competing bid of the Shoup Corporations

8. This Hespoiddet admits the allogations of the eighth parae
graph of the Bill of Complaint,

Se /inswering the ninth paragraph of the Bill of Complaint,
this Respondent says that s competing Compsny, the Shoup Corporstion, eme
pressed doubt that the said sample Automatie machine complied with the

specifications and the election laws of the State of Maryland, The remaining
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pertion of eaid paragraph is admitted, This Respondent has duly furnished
bond which has been acoepted by the Voting Machine Boards

10+ Answering the tenth paragreph of the Bill of Complaint,
this Respondent denies that ite said sample 40 candldate machine falils
to comply with the election laws as emmerated in said paregreph 10(A), snd
on the contrary says that said sample machine fully oamplios with all proe
visions of law applicable theretos :

This Respondent admits the allegations of paragraph 10(B),

and says that the method of form of firet and second choice voting in a
stateewide primry as shown on "Plaintiff's Exhibit No, 2," (which is
hereinafter reforred to as Plan A), is proper and legal in every respect.
Plan A constitutes a substential ommpliance with Sec, 205, as required in
Seos 224~F (d) of Ch, 94 of the Acts of the regular session of 1037, and in
fact constitutes a literal complimnce therewith, Plan A definitely and
soccurately registers first and second choice votes in such & primary election,
It is the simplest and the most expeditious method of setting up this type
of a primary ballot on the machine, A primary voter my wte s single first
cholces 0o cannot vote & separate second choice alone, for to do so would
violate Seo, 203, because with a paper ballot & single second cholce vote
is ocounted as & firet choice vote, and on a machine it would be mechaniocally
impossible to determine which second ohoice votes should count as first
choice wtes, The voter my vote by one cperatidn for his first cholce and
for his second choloe for an office, and these wotes are definitely and
scourately registered on the counter, Thus the first choice votes and the
corresponding alternative second cholece votes are registered together to
comply with Sec. 208, The total first ohoice votes for each candidate for
nomination is definite on each mechine Ly adding the three counters (or more
as the case may be) registered under the name of such candidate for nominations
Thus the vote in each precinet is definitely recorded, and the retums are
made as shown in the exmmple forms of tabulation in Sece 208, The Board of
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Supervisors of Hleoction of Baltimore City them consolidate the returns
for a legislative distriet, pursuant to Sec. 203, and determine the re-
spective firet choice and second choloe of the party candidate for an
office of the Legislative District, which result is binding upon the delegates
to the State convemtion of the partioculsr politiecsl party,

This Respondent denies the allegation of paragraph 10(C)
that the form of Plan A viclates Seo, 2247 (1), The voting devices
for separate candidates on the Automatioc machine are arranged in separate
parallel rows, so that in & primary election adjecent rows are assigned
ua-m-r.muum'ommmm.
and this arrangement is uniform on the faoe of the Automatie Machine, This
Rospondent alleges that no other machine oconsidered by the Voting Machine
Hoard observed this requirement of uniformity in having parellel office
columns or rows transverse to the adjacent rows or colums assigned %o a
partys. The Complainant has erroneocusly charascterized first and second cholioce
voting on Plan A as growp voting, The Complainant has confused this with
straight party voting or group voting whieh is permitted in some states
in gemeral elections, whoreby one oross mark on & paper ballot or the
pulling of one party lever on a machine counts for all of the candidates
umpnmmu.'mm Plan A s voting devices
for separate oandidatess There are three candidates. Each person is a cane
didate for the nomination to & single office, No person is a camdidate
for a second ohoice. The law permitting second cholee voting permits alter-
miive votes for a single nomination, In woting first choice and second
choice, the voter does not vote twioce, nor doos he wote for two nominationse
The voter wvotes but onece, If a second cholce wte comes into operation at
all, his firsgt choice vote must #irst be wholly ineffective, This is
alternative voting, not group voting, This is not voting for two nominations;
it is voting for but one nomination, It is merely a form for alternstive voting,
This is altogether different from voting for two separate men for two separate
offices bty the operation of & gingle lever, Under Sec, 208 this alternative



voting must be tabulated together; every alternative seeond choice must
be linked with the individual voter's first cholce; Flan A both substantially
and literally complies with this provision,

This Respondent denies the allegations of paragraph 10(D)
that Flan A is onfusing and illegal, and on the contrary says that the
plan is perfectly clear and legals This arrangement suits the construction
cummumsumcm_m Flan A would not
suit the censtruotion of any other type of machine considered by the
Voting Machine Board, This Regpondent beliewves Flan A to be, und recommends
it as, the best form of setup avallable for & primary eleetion requiring
first snd second ehoios altemative voting, This recomsendation comss
from & Voting Machine Company whose mchines in the last Presidential
eleotion voted over 20/ of all the ballots of every kind and desoription
eagt by all the voters in the United Btatess The Legislature in 1057
contemplated the necessity of deviation, where necessary, in t he diseretion
of the Supervisors of Hleotion, fram the strict letter of the paper ballot
law, in order to accommodate the style and mechsnism of woting mehines.
Sece 224F (D) of the Voting Machine Act requires a substantial compliance
with Sece 208 which comes within the Primary election seotion of the paper-
ballot law, Sec, 2240 (g) provides that "the form and arrangement of
ballot labels,b® be used at any election, shall be determined by the
Board of Supervisors of Eleotidm as nearly as may be in accordance with
this substitle,” This Respondent alleges that the Voting Machine Board,
composed of the five members of the Board of Estimates of Baltimore City
and the three members of the Board of Supervisors of Election of Baltimore
City, aoted properly within its sound disoretion im purchasing machires
from this Respondent, which machines your Hespondemt alleges are the best
that are made, and the purchase of which saves Baltimore City over
$200,000400¢ | |

Answoring paragraph 10(E) of the Bill of Complaint, this
Respondemt denies that the sample Automatio machine fails to comply with
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paragraph 44 of the specifications, and denies that the award of the
contract to this Respondent is invalid and vold, The machine has nine
horigontal party rows of 40 eandidates each, making & total of 360 spaces for
names of candidatess The ssmple has set up thereon the Demomratioc and
Republican primary ballots of 1954, Thus set up for a gemeral election,
the party desigmations appear in & colum to the left of and opposite
the horisuntal party rows, snd the designations of offices appear above the
top horisontal rwo, and the names of the different party candidates for
each respective office sppear in vertical colums immediately under the
designation of the offioce for which the candidates respectively aspire,
Thus there are nine pelitical party rows and 40 voting deviees in each

of the nine rows. The Supervisors of Ilection asked this Respondent to set
up the two 1954 primary ballots on the sample machine merely to illustrate
& form, These ballots did not require the use of all nine rows, Merely for
sonvenience one row was used to contain the designation of offices for
the ballet of one political party. If cooasion should require the full
use of all nine rows in a primary election, (which is extremely wnlikely
on the Automatic machine), the flexibility of the machine permits the
arrangement of the names and office desigmations in a variety of forms,
20 a8 to make all nine rows available for the use of names of candidates
for nominations The machine is so constructed and equipped, for exmaple,
a8 to permit the insertion of the designation of offices between any two
horizontal rows of names, This permits this machine to use all nine rows
for names only, and each machine can accormedate, one, two, three or nore
primary ballots at the same time, The flexibility of this machine as to
the various forms of its use is swh that it will acoonmodate any ballot
or btallots that may be required,

1l. This Regpondent adnits the allegations of the eleventh
paragraph of the Bill of Complaint and says in conjumbtion with the varicus



dates for the delivery of the 910 mmchines that the contraet provides
"Time is of the essence of this contract”,

12, This Respondent admits the allegations of the twelfth
paragraph of the Bill of Complaint and says that the delivery dates
are necessary so that the Supervisors of Election may have suffioient
uunu'wumwmumwmmuw
Baltimore Citye Delay in the delivery of machihes may cause serious
trouble and confusion in Baltimore City in the elections of 1938, and suoh
delay might also jeopardize the position of the Respondent andof the
sureties on its bond, This Respondent has already proceeded with its
performance of the contract and hms made purchases of large guantities
of mterials for said machines and has already started to fabricate said
mterials into the making of said machines at its factory at Jumestowm,
New York, This Respondemt already ms been hampered by the dilatorymetics
of its competitér, notwithstanding the faot that the voting machine law
of 1957 and the aspecifications of the Voting Machine Poard weve beth drawn,
after open and impartial hearings attended by representatiyes of both
Companies, so that both the Aubenatio machine and the Shoup maohine would
conform thereto so as to permit eompetitive bidding by the two Companies.
The bids were opened by the Voting Machine Doard on August 11th, 1937,
and the contrasct was signed on September 8th, 1957, almost one month later,
In the interim the Voting Machine Board aecorded both Voting Machine
Conmpanies impartial and uniform courtesy and consideration, and afforded
them equal opportun ties for full and complete hearings. This Regpandent
on August 26th, 1637, sent the following telegram to the Members of the Voting
Machine Boards '

"The telegram sent you yesterday by coumsel for
the Shoup Company mommmaun-{.
General as to the of the bid sulmitted by us
intended for delay and to confuse the issues and possibly
to deprive the City of the prices submitted by us STOP

this
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it haps sufficient time to complete the mamufucture of 910 machines, provided

it iz not hampered in the building of said machines, and will deliver them
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to Baltimore City in the quantities and at the times specified.

A8, Angwering the thirtemth paragraph of the Bill of Complaint,
tis Regpondent says that it is now constructing the 910 machines in
conformity with the Eleotion Lews, and admits timt protrasted delay by
litigation might seriously handicep the Board of Supervisors of Eleetion,
However, this Respondent has no desire to handicap the Board and will
cooperate to the end that the legislative mandate of 1937 to use voting
machines in Baltimore City in the electiims of 1958 will be complied
with, Machines of the type made Ly this Respondmt are installed in over
5,500 cities, tomne and villages of the United States, and this Respondemt -
is proud of its record of cooperation with the various election boards
in the expeditious handling of eleotions with its wvoting machines. This
Respondmt will not be the cause of any confusion at or before the primary
and general electionsg in Baltimore City in 1038,as this Regpondent is
proceeding with the menufaoture of the machimes and will make deliveries
thereof in due course in accordance with its contract.

14, Answering the fowrtesnth pamgraph of the Bill of
Complaint, this Respondent denies that the comtract is illegal and wvoid,
and denies that the City will lose $752,524,50 or any part thereef,
and denles that the City may be put to the expense of holding another
election, and denies that the votes tobe cast on the machines to be furnished
by this Respendent may be declared wholly woid, and deniea that the Plaintiff
or other taxpayers of the City of Baltimore will suffer irreparable damage,
md on the contrary says that the contreet is legal, that Baltimore City
has contracted to purchase the best voting machine made for the least '
amount of money and that the votes to be cast thereon will be entirely
legal, Further answering said paragraph, this Respondent says that it and
its predecessors have mmmfactured ninety percent, of all voting machines
used in the United States, having been in business sinoe 1899; its factery,
selfecumed snd operated, is the most oamplete, best organiszed and best
conduoted factory of its kind in existence; it is engaged solely in the
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buginess of manufmcturing and selling voting machinesy 4t is not ex-
olusively a selling agency; its work is highly specialised and it has

in its employ the most skilled voting machine experts in the United States,
smme of its technical advisors, engineers and employees having been in

the business for over twenty-five yeers; that thelr expert knowledge

and experience has been and is being used in ecooperation with many election
boards in many states, oities and counties of the United States, and this
Respondent will give similar aid and cooperation to the Board of Super-
visors of Election of Baltimore City. And besides the purchase by the

City of 910 machines from this Respondent has saved the City over $200,000,00,

AS. Furthor answering the Bill of Complaint, this Respondent
says that Plan A (Plaintiff's Rehibit Noe 2) conforms to all legal require-
ments and to the specifications of the Voting Machine Board and that said
Flan A is the simplest, most flexible, and easiest to adjwt, and which
plan is strongly recommended by this Respondent, The Automatic machine,
however, is flexible and is susoeptible of being set up and arranged in
different forms and methods. Another form of setup in a primry eleoction
involving first and seoond ohoioe woting, is to provide for the operation
of one lever for first choice and a separate lever for second choice, &
diagram or plan thereof being filed herewith and marked "Automatie Exhidit
Plan 3", This Respondent, in demonstrating the flexibvility of its
mchine, offered in open meetings of the full membership of the Voting
Machine Board to rearrange the fom of the primry ballet on the sample
machine from Plan A %o Plan B, but the Board, in the proper exercise of
stammmmmmm&nmm
this Respondent to demcnstrate any other plam or form,

This Respondent has been and 1s now ready, sble and willing
smmmﬂwmqmumﬁmmm
which the Board desires or the law requires. If this Honorable Court decrees



that both Flan A and Flan B are valid methods of voting first and second
choice, thus leaving the method of procedure in the sound diseretion of
the Supervisors of Election, then this Respondent would recomend the
use of Plan A rathor than Flan B, The Voting Machine Board lms purchased
& machine eapable of flexibility of adjwtment in any mumber of forms
and methods, The easiest and moat flexidle method of arranging s primary
mmmummmmmuﬂ-@uotn-u The
Board of Supervisors of Eleetien, in the short time between the withdramal
date and the date of the primary, can easily and quickly set up its 50
Avtomatic machines, purchased by Baltimore City in 1928, and its 910 new
Avtomatio machines, a total of 960 uniform machines, without hindrance,
worry or delay, Sec, 203, providing for first and second ohoice voting
in primaries, was adopted in 1912, and since then for a guarter of &
century has been used only three times in Marylend,

Under the provisgions of Paragraph 43 of the Specifications,
mde part of the ocontract entered into by this Respondemt, it is agreed
that all of the voting mmchines to be purchased from this Respondent shall
be in striet accordance with the provisions of Chapter 94 of the Laws of
Maryland, Regular Session of 1937, and any other laws and contract documents.
This Respondent, therefore, is obligated, and is under bond, to furnisgh
machines, and will do so, which ean be used in acecordance with the eldétion
laws of Maryland, All machines must be adjusted and readjusted to meet
the circumstances inecident to each election, primary and general., Esch
election, primary and general, requires a different mumber of operating
voting deviees, depending upon the number of candidates for each nomination
and the mmber of parties, in the oase of primaries, and the number of
nominess for each office to be filled in gemeral elections, All provisions
for first and second chofos voting, if and when needed for a state-wide
primry, must be eliminated before the gemeral eleotion following such &
primary, In some primaries no first and second choioe voting will cocur,

=1l



However, this Respondent is obligated to and will, whemever such voting
is necessary, under the existing elsotion laws, see to it that the voting
maohines may be sdjusted for firet and second cholce voting under Plam "A"
or "Flan 5% or any other plan which the Board of Supervisors may adopt in
socordanse with the provisions of the existing election lawes

A6, Purther amswering the Bill of Complaint, this Respondent
says that Baltimore City purehased 50 Autommtio Voting Machines from this
Respondent in 1928 and that said 50 machines have been used in some of the
precinets of Baltimore City in gemeral elections since that time, The
Legislature by Sec. 224A of the 1937 Aot has directed the Board of Super-
visors of Election for Baltimore City in all future elections to use those
60 machines which are of the same type as the 9510 machines now contracted for,

nmmﬁmamunnh-h
use for nine years, that the fifty veting machines already owmed by Baltie
mre City, are in any sense illegal or unlewful, These machines have
been wsed by the Board of Supervisors with the express spproval of all
of the Attorneys Gemeral of Maryland from the date of purchase, They
have not yet been used in state-wide primaries, where first and second
oholce voting was regquired, but when they are, under the provisions of
the mandate of the Leglslature of 1037, this Respondent will see to it
that they may be adjusted if the need for first and second choiece voting
ocoours, in acoordance with "Flan A" or "Plan 3", or any other plan for
first and second oholce woting which the Board of Supervisors may adopt
in agoordance with the existing election laws of Maryland, These 50 machines
bhave not been used heretofore in primaries for the reason that, wmtil the
passage of the 1937 voting machine sot, it was necessary under Sec, 86
of Article 33 to preserve the ballot for four months, whish would run beyond
the date of the following gemeral election,

A7, Further answering the Bill of Complaint, this Respondent
says that Sec. 224A direots the Voting lachine Board te purchase machines
wlle
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far use throughout Baltimore City, and vests in the said Board disere~
tionary power to determine the type and make of the machine, The Beard
mmmmp—rhmwmm_
this Respondent.

Paragraph 14 of the Specifications of the Voting Machine
Board is as follows:

mb any or all or or
defects, as it my deem best for the
publie interests, and to award the contract on that type,

The Board, therefore, enbered into the contimet with this
Respondemnt in the proper exsrcise of its judgment that the Automatic machine
is for the best public interest.

A8s Purther answering the Bill of Complaint, this Respondent
says that the Bill of Complaini slleges no Soks which would entitle the
Camplainint to any of the rolisf for which he prays; that the Bill of Come
plaint and each paragraph thereof is tmd in swbwtance and ingufficlent in
lawy that the Blll of Cosplaint morely mises questions of form and pro=
ocedure in the use of the machine, which matters of form and procedure
are in the sound diseretion cf the Voting Mechine Board and the Bupervisors
of Eleotion of Daltlmore City; that this Respondent has Ly contrast agreed
to, aud is under bend o, furaish 910 voting machines which shall oomply
with the law and the specifications; end that this Respondent is now proe
ceeding with the manufacture of the machines se sz to deliver the same in
Baltimore Clty in the guantities and st the tines specified in the contract,

And having fully snswered, this Respondent prays to be hence
dismissed,

AUTOMATIC VOTING MACHINE
COEP ORATION
By (signed) smm.hg&lgamuon, -lb=
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STATE OF MARYLAND, BALTIMORE CITY, to wit:

I HERESBY CERTIFY that on this 24th day of September, 1087,
before me, the subsoriber, a Neotary Public of the State of Maryland,
in and for Baltimore City, persomally sppesred SAMUEL C, HAMILION, Agent
of the Autematic Voilng Machine Cerporation, the lespendent in the afore-
going Answer, and he made ocath in dus form of law that the masters and
facts set forth in the aforegoing Answer are true as therein stated,
to the best of his knowledge, informmtion sud bellef, and that he is
the agent of said body corporate, duly authorized to make this arfidavite

WITNESS my hand and lotarial Seal,

-14e



WILLIAM S. NORRIS,

e

Plaintiff,

: IN THE

HOWAKRD VWie JACKSCN,

GBORGE SELLMNAYER,

Re WALTER GRAHAM,

Re Ee LEE MAUSHALL, and

BERNARD L. CROZIER,
constituting the members
of the Board of Lstimtes of § oF
Baltimore City; and constituting
with the Poard of Supervisors
of Tlection of Baltimore City
the Voting liachine Board created
by Chapter 94, of the Laws of
lMaryland, regular session of
1637, and

Je« GEORGE EIERMAN,

WALTER A+ McCLEAN, and

DANIEL B. CHAMBERS,
constituting the members of
the Board of Supervisors of :
Llection of Baltimore City;
and constituting with the
Board of Estimates of Baltimore
City the Voting Machine Board
created by Chapter 94, of the
Lows of Maryland, regular session
of 1937, and

MAYOR AND CITY CQUNCIL OF BALTIMORE, =

TEE AUTOMATIC VOTING MACHINE CORPORA-

TION,

CIRCUIT COURT IO, 2

BALTIIORE CITY

e

e

Defendents,

we

TO THE HONORAELE, THE JUDGE OF SAID COURT:

Now come Je George Eierman, lialter A. licClean and Dsniel B,
Chambers, constitubing the members of the Board of Supervisors of Election
of Baltimore City by Herbert R. O'Conor, Attorney General of the State
of Maryland, and Charles T. LeViness, 3rd, Assistant Attcrney General, their
attorneys, and for answer to the Bill of Complaint herein filed azeinst them

respectfully show:



l. That they, as members of the Doard of Supervisors of
Flection of Baltimore City, are part of a voting machine board created
by Chapter 94 of the Acts of 1937, wi ich voting machine board is a party

defendant in this suit and which is filing a separate answer,

Ze That the only relief prayed against these respondents
is that they be restrained from installing machines in the 1538 elections;

and that the right to install such machines will be determined by the

outecome of this suit.

Be That these respondents are not filing an answer as individuals
or as members of the Board of Supervisors of Election of Baltimore City,
since their rights are fully protected in the answer herein filed for them
as members of the said Voting llachine Board; and these respondents submit
themselves to the Jjurisdiction of this Court and will abide by the decrse

of this Court passed in the premises.

And now having fully answered said Bill of Complaint these

respondents pray that they mey be hence dismissed with their proper costs,.

And as in duby bound, etc.

(signed) HERBERT R. O'CONOR
Attorney General

(signed) CHAS. T. LeVINESS, 3rd
Asste Atlorney General, attorneys
for J, George Eierman, Walter A,
licClean and Daniel B, Chambers,
constitubing the members of the
Board of Supervisors of Election of
Baltimore City,.
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Two Methods of Arranging Candidates Names for
First and Second Choice Voting at Primaries

PLAN “A”
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PLAZA 6272

CHARLES G. PAGE
Attorneg-at-Tam

CENTRAL SAVINGS BANK BUILDING
3 EAST LEXINGTON STREET
BALTIMORE, MD.

October 1, 1937

R. b. Lee Marshall, Esqg.
217 Court House
Baltimore, Maryland
Cear Mr. Marshall:

I attach a copy of an amendment to my
bill of complaint which will be filed on Monday.

I attach a copy of a stinulation with
regard to the joint hearing.

I attach a copy of a proposed stipulation
of fact.

I shall expect both of the latter stipula-
tions to be executed on Monday.

Very truly yours,

CGP:RB
Encs.



WILLIAM 5o HOKRIG, H
Plaintifl,

HOWARD Ve JACKSON, IN THE
GEORCE SELLMAYER,
Iy WALTER GRAIIAM, :
Re Be LEE MARSIALL, and
BERNARD Le CHOZIEK, CIUIT COURT Ji0e 2
Congtituting the members of
the Doard of “stimmtoes of Luliie :
more Clty; and constitutdng
with the Hoard of Supervisors oF
of Election of Haltimore City
the Valing Machine board oreated 3
by Chapter 94, of the Lews of
laryland, regular session of SALTIMORE CITY
1937, end
Je GEORGE EIFRMAN, .
WALTER Ay MoCLEAN, and
DANIEL Be CHAMBERS,
Constitubing themembers ol
the BDeard of Supervisors of '
election of Deltimore City;
and constituting with the Hoard
of Letimates of Daltlimore City
the Voting Machine locard created %
by Chapter 84, oi the Laws of
Haryland, regular session of
1987, w.d
MAYOR AND CITY COUNCLIL OF DALTILLME,
THE AUTOMATIC VOTING MACH.HE CORPOIA
TION,
Defendunts.

TO THE HONORAZLE, THE JUDG: OF SATID COURYs

The answer of the Mayor and City Counoil of Baltiore, delendant

in the albove entitled cause, respectiully represenis:

1. This Defendant admits the allegations ocontained in the first

six paragraphs of said Bill of Complaint.

Ze "his lrfendent admits the anllegations contelied in the
severth parapgraph of said Bill of Corplaint with the exeeption cf the faet that

=l
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the total bid of the Shoup Voting Machine Corpermmtion for fwnishing the
voting machines mentioned therein was §952,770,00 instead of $952,980,00, as

allegeds

3¢ This Defendant admits the allegations contained in the eighth
and ninth paragraphs of said Bill of Complaint,

4 Answering the tenth paragraph of seid M) of Cesplai,
this Defendant denies that the type of Autamtle forty-sendidste machine bo
W furnished by the Aubamtie Voting Maohine Corporstion wnder its ombreet
with the Voting Machine Board, as demonstrated by the ssmple machine in the
office of the Supervisors of Flestion of Baltinore City, fails to somply
with the Gemeral Election Laws and with the Specificetions, as slleged in
said paragreph,

B This defendant adnits the allegations contained in the -
eleventh, twelfth, thirteenth and fourtoenth paragrephs of said Bill of Complaint,

S, Further, in affirmtive defense to said Bill, yow Respondent
respectfully alleges:

As required by Sectidm 47 of the Specifications, The Automatie
Voting Machine Corporation, one of the Defendants herein, on or before the
day that it sulmitted its bid, set wp in the office of the Supervisors of
Election, located in the Court House, Baltimore City, Maryland, & ssmple voting
machine of the Driy-candidate, type "A", sise 1 machine, Upon sush smple
there was arranged & sample ballot as specified by the Supervisers of Eleotion
of Baltinmore City, The said voting machine as fwnisghed and set wp YWy
The Autommtie Voting Machine Corporation is so eonstructed as to pemit the
setting up thereon, ingofar as first and seoond choice voting is eomocerned,
& ballot of the type and charaster shown on the exhibit attached hereto and
mrked "Bxddbit 1 of the Mayor and City Couneil of Baltimore”, The said
sample voting machine is also so constructed as to permit compliance in all
respects with the Election Laws of Maryland and to permit the setting up of

- /
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ballots thereon in all forms and varieties pomitted and authorized by law,
The Automatic Voting Machine Corporation is obligated under the contrest
between it and the Voting Machine Hoard to furnish voting machines which
comply with and meet the requirements of all the terms, conditions and pro-
visions of Chapter 94 of the lLaws of Maryland, Regular Session of 1937, any
and all other laws and the contract doouments, And your Regpondent further
alleges that the oontract Lelween The Autamatie Voling Machine Corporation
end the Voting Machine Poard is legal and valid in all respects.

Having fully answered, this Defendant prays to be hence dis-

migsode
AND a8 in duty bound, eto,.
‘ﬁﬂ! % Co G! JNES
STATE OF MARYLAND, CITY OF BALTD{ORE, to wit:

EBY CERTIFY That on this day of
2 HERESY CERTIVY
__, nineteen hundred and thirty-geven, before me, the subsoriber,

& Notary Publio of the State of Maryland, in and for Baltimore City aforesaid,
personally appeared HOWARD W, JACKSON, Mayor of the Mayer snd City Council of
Baltinore, and he made oath in due form of law that the matters and facts set
forth in the feregoing answer are true as therein stated to the dost of his
Inowledge, information and beliefs

HIINESE my hand and Fotarial Seal .

Votary rublie

o =B U



WILLIAM S. NORRIS, :
Plaintiff,

VSe

HOWARD W, JACKSON,

GFORGE SELLMAYFR,

R. VALTER GRAHAM,

R. E. LEE MARSHALL, and

BERNARD L. CROZIER, '
Constituting the members of
the Board of Estimates of
Baltimore City; and consti-
tuting with the Board of
Supervisors of klection of
Baltimore City the Voting
Machine Board created by
Chapter 94, of the Laws of

Ll

IN THE

e

CIRCUIT COURT NO. £

Maryland, regular session of s
1937, and
J. GEORGE EIERMAN, : OF
WALTER A. McCLEAN, and
DANIEL B. CHAMBERS, 3
Constituting the members of
the Board of Supervisors of 3 BALTIMORE CITY
Election of Baltimore City;
and constituting with the s
Board of Estimates of Balti-
more City the Voting Machine 3
Board created by Chapter 94,
of the Laws of Maryland, :

regular session of 1937, and
M and CITY COUNCIL OF BALTIMORE $
THE AUTOMATIC VOTING MACHINE CORPORA-
TION, 3 *\
Defendants.

TO THE HONORABLE, THE JUDGE OF EAID COURT:

The bill of complaint of William S. Norris, plaintiff, res-
pectfully represents:

(1) That plaintiff is a citizen and voter resident in the
City of Baltimore, State of Maryland, and a taxpayer in said City =nd
Etate, and brings this suit on behalf of himself and of all other
taxpayers of the said City who may become parties to this proceeding
and contribute to thei!expensesof this suit. . :

That defendznts, Howard W. Jackson, George Sellmayer,

Re. Walter Graham, R. E. Lee Marshall, and Bernard L. Crog}er are and
were during all times hereinafter mentioned the members for the time '

being of the Board of Estimates of Baltimore City, and the defendants
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J. George Eierman, Walter A. McClean and Daniel B. Chambers are and

at all times hereinafter mentioned 'ere the members for the time be-
ing of the Board of Supervisors of Election of Baltimore City; and

the said defendants together constitute the board, hereinafter re-
ferred to as the Voting Machine Board, created by Section 224A of
Article 33 of the Code as hereinafter set forth; that the defendant,
Automatic Voting Machine Corporation, is a foreign corporation engaged
in the manufacture and sale of voting machines.

(2) That the General Assembly of Maryland at 1ts January
session, in the year 1937, duly enacted an Act, hereinafter sometimes
referreé to as the Voting Machine Act, being Chapter 94 of the Acts of
1937, approved March 24, 1937, under which amongst other things it
altered and amended Article 33 of the Annotated Code of Maryland by
repealing and re-enacting Section 224 and Section 224A of the said
article and adding nineteen new sections to the said article known as
224E to 284W inclusive.

(3) That Section 224A of Article 33 of the Code, as so
altered and amended, reads in part as follows:

®"A Board composed of the members for the time being
of the Board of Estimates of Baltimore City and the members
for the time being of the Board of Supervisors of Election of
Baltimore City is hereby constituted, and is authorized, em-
powered and directed to purchase a sufficlient number of voting
machines for use in all polling places throughout the City of
Baltimore at all primary, general, special and other electionms,
held or to be held in said City after the lst day of January,
1938. The expenses incurred by said Board and the cost of such
voting machines shall, upon the requisition of said Board, be
audited by the Comptroller of Baltimore City, who shall pay the
same by warrant drawn upon the proper officers of said City.
Said Board is authorized and empowered to determine by majority
vote such specifications supplementary to the specifications
hereinafter set forth as it may deem proper for voting machines
acquired, or to be /acquired, by it, and to select in its dis-
cretion the type and make of such voting machines, and, in its
discretion, to employ engineers or other skilled persons to
advise and aid sald Board in the exercise of the powers and
duties hereby conferred upon it."

(4) That thereafter the said Voting Machine Board issued
its notice of letting specifications, forms of proposal for contracts
and bond for the construction and installation of 910 voting machines,

a copy of which is attached hereto, marked "Plaintiff's Exhibit No. 1%,
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and made part hereof,

(5) That thereafter, on or zbout August 11, 1937, the said
bids were publicly opened and read.

(68) That at the time for opening and reading sald bids, two
sets of alternative bids were opened and read by the said Voting Mach-
ine Board, one by the Shoup Voting Machine Corporation (hereinafter re-
ferred to as the Shoup Corporation), and one by the Automatic Voting
Machine Corporation (hereinafter referred to =s the Automatic Corpora-
tion).

(7) Thet the Automatic Corporation, as one of two alterna-
tive blds offered to furnish and deliver 9810 voting machines known as
forty (40) candidate machines of the type and size described in the
specifications as Type A Size 1 at $8£6.95; or a total of §752,524.50;
and the Shoup Corporation as one of its four alternative bids offered
to furnish and deliver 910 of the said Type A S5ize 1 machines at
$1,047.00 each, or a total of $952,970.00.

(8) That paragraph 47 of the Specifications requires that
samples of machines to be bid on be set up in the office of the Super-
visors of Election in the Court House, in Baltimore; and prior to sub-
mission of said bids Automsztic Corporation and Shoup Corporation each
installed samples of said forty (40) candidate Type A Size 1 machine in
the sald office.

(8) That thereafter doubt was expresseh before the Voting
Machine Board as to whether the Automatic machines tendered by the
Automatie Corporation as samples of the machines to be furnished by it
under its said bid, complied with the Specifications or with the Elec-
tion Laws of the State of Maryland; but the defendant Voting Hachine
Board, despite said objections, passed a resolution in accordance with
vhich it was resoclved

"That the voting machines tendered by the sutomatic
Voting Machine Corporation are eligible and in all respects

qualified for purchase by this Board under the provisions
ogdphapter 94 of the Laws of Maryland, regular session of 1927,

that the blds of said Automatic Voting Machine Corporstion

are entitled to be
legal snd valid.® recelved by this Board as in all respects

-



and immediately thereafter the said bid of the Automatic Corporation

to furnish 910 voting machines "Type A Size 1" at and for the sum of
$826.95 each, was accepted, and Howard W, Jackson, Chairman of the

said Board, was authorized and directed to execute in behalf of the
Boaré a contract with the Automatic Corporation in the form attached

to the Specifications, "sald contract‘to become effective upon the
execution and delivery of the bond required by said Specifications®;
all as set forth in a resolution of said Board; and on or about the

8th day of September, 1937, the said Voting Machine Board executed a
contract with the Automatic Corporation for said machines in accordance
with said resolution.

(10) That the type of Automatic forty (40) candidate machine
to be furnished by the said Automatic Corporation under the =said con-
tract, as demonstrated by the sample machine in the office of the Board
of Supervisors of Election of Baltimore City, fails to comply with the
general election laws in the following respects, that is to say:

(A) Article 33, Section 224-F (d) of the Code provides
that voting machines must

"(d) Permit each voter to vote, at any election,
for any persomn and for any office for whom znd for whieh he is
lawfully entitled to vote, and to vote for as many persons for
an office as he is entitled to vote for, including a substantial
compliance with the provisions of Section 203 of this Article,
and to vote for or against any question vhich apnears upon a
ballot-label;"

Section 224-F (1) requires that every voting machine acquired shall

n(i) Have voting devices for separate candidates
and questions, which shall be arranged in separate parallel
rows or columns, so that, at any primary election, one or more
adjacent rows or columns may be assigned to the candidates of
a party, and shall have parallel office columns or rows trans-
verse thereto;"

Section 203 of Article 33 provides in part as follows:

"203. Every candidate for the nomination for a
State office; that i1s to say, an office filled by the vote of
all the registered voters of the State of Maryland, shall Dbe
nominated by conventions, the delegates to which shall be
elected in accordance with the provisions of this article by
the direct vote of the registered voters belonging to the
political party of which the candidate 1s a member, and whose
nomination for such office he is seeking; the ballots in such
cases shall contain the names of the can&idates for publie
office, delegates to party conventions and managing bodies,
executives or executive committee to be voted for as provided

wile



in the aforegoing sectionsi and in addition thereto and in the

same manner the names of all candidates for state offices, who

have duly qualified to have their names placed upon such

ballot in the manner provided by this article. . . . . . .

"In case there are more than two candidates for

any State office, there shall be provided on the ballot two

squares opposite the name of each of said candidates, which

shall be designated from left to right as '"First Choice' and

'Second Choice!, respectively, so that each voter may indicate

his first and second choice or preference by placing a cross-

mark in the appropriate squares as aforesaid. ©Such cross-

marks to be made in the same manner as other cross-marks for

voting at primary elections under this article for Baltimore

City and the several counties of this State, respectively.”®

(B) That the said sample voting machine furnished by the

Automatic Corporation provides as an example for operation of the machine
in a primary election for Governor, a case where there are three candi-
dates of a particular party and the voting arrangement is made in ac-
cordance with a diasgram, a copy of which is attached hereto and made
part hereof, marked "Plaintiff's Exhibit No. 2"; that three vote in-
dicators are located immediately above each candidates name and on each
ballot label under the other indicators to the extreme left is the
statement "First choice only"; that immediately below the second vote
indicator appears the name of one of the other candidates with the
notation ®"Second choice"™ and immediately below the third vote indi-
cator appears the name of the remaining candidate also with the nota-
tion ®*Second choice®; that the machine permits a voter to vote first
choice by manipulating the first choice vote indicator only, but if
on the other hand the voter desires to vote both a first and second
choice, he can only do so by manipulating the second or third choice
indicator depending upon which name he desires for second choice; that
by manipulating either second or third choice indicator appearing above
the parallel column in which a particular candidate's name is inserted
such a manipulation will automatically indicate the voters choice for
that candidate for first choice and for one of the other candid=tes
for second choice, depending upon which of the other candidates name
appears immediately beneath such vote indicator;

(C) That the said method of voting falls to provide
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a legal method of voting in that it permits and requires group voting

and does not provide a separate vote indicator for each choice made by
the voter in violation of Article 33, Section 2z4-F (1) above quoted.

(D) That the said voting device is zlso confusing to
the voter and illegal in that it contains the name of each candidate
in several different ballot labels on the face of gaid board and under
several different vote indicators; in violation of the =above quoted
provision of Article 35,_Sect1an £03 vhich provides i(hat the name of
the candidate shall appear only once and that two sepurate squares
be provided opposite his name for the designation of a first or second
choice.

(E) That not only does the sald voting machine offered
by the Automatic Corporation under its said bid, as demonstrated by
its sample machine, fall to comply with the Election Luws as herein-
before set forth, but also said machine fails to comply with the Speci-
fications in that by paragruph 44 thereof sald machine is required to
have nine rows of levers or devices containing forty voting devices
in eech row for voting nine different political parties, or a total of
three hundred and sixty voting levers or devices; wheress the sample
submitted has only eight rows of voting levers or devices contuining
forty in each row or three hundred and twenty voting levers or devices
in all; and the said award of the contract to the Automatiec Corporation
is therefore invalid and void.

(11) That under the provisions of Section 224A of the Code
heretofore quoted, the Voting Machine Board is required to purchase
voting machines for use in all polling places throughout the City of
Baltimore 2t all primary, general and all other special elections held
or to be held in said City after January, 1838; that the next general
election to be held in Baltimore will be the general election on the
7th day of November, 1838, and if primary elections are necessary they
must be held between the 8th and the 15th day of feptember, 1938; that
under paragraph %9 of the 8pecifications the contractor is required to



deliver said machines as follows:

"Iwo hundred (200) on or before March 1, 1933;
two hundred (200) more on or before April 1, 1938; two
hundred (200) more on or before May 1, 1938; and the bal-
ance of three hundred and ten (310) on or before July 1,
1938.%

(12) That plaintiff is informed and believes and alleges
that the manufacturer of the machines will require substantially the
said amount of time to manufacture and install said machines; and
plaintiff is informed and alleges that prior to any election using said
machines it will be{necessary for the Board of Supervisors of kElection
to instruct the various clerks and judges of election and the voting
public with regard to their operation, and that this will be impossible
until delivery of a large number of saild machines.

(13) That if the Automatic forty (40) candidate machines
which the Voting Machine Board proposes to purchase are not constructed
in conformity with the election laws, or if further delay should be
caused by litigation concerning the legality of the machines at a later
time, the Board of Supervisors of Election will be seriously handicapped
and possibly prevented from making installation of said machines within
the time required by the law for use in the primary and general elecc-
tions in 1938 and serious confusion in the =said elections will result.

(14) That if the said machines do not conform to the election
laws and if the contract for the sald machines is illegal or void, the
City will incur large expense, to wit, §752,524.50 which will be wholly
lost to it; and the City may either be put to the expense of holding
another election or the votes cast in said City be declared wholly void;
and the plaintiff says that the plaintiff and other taxpayers of the
City of Baltimore will suffer irreparable damage unless this Honorable
Court shall grant the relief herein prayed. '

TO THE END THEREFORE:

(1) That this Honorable Court declare that the said vot-

ing machines to be furnished by the said Automatic Voting Machine Cor-

poration are not in compliance with the election laws, and that use

-7-



thereof for elections in this State will be illegzl.

(2) That this Honorable Court declare the said contract
entered into between the said Automatic Voting Machine Corporation and
the Voting Machine Board illegal and void, and order csncellation there-
of.

(8) That the defendant Voting Machine Board be restrained
from proceeding with the performance of said contract, and from issu-
ing warrants drawn upon the officers of the defendant Mayor and City
Council of Baltimore for payment for said machines.

(4) That tho‘iecrd of Supervisors of Election of Balti-
more City be restrained from installing the said machines for use in
the 1933 elahtions; primary and general elections.

(5) That the defendant, the Mayor and City Council of
Baltimore be restrained from making payment on werrants drawn in nay-
ment of saild machines under said aforementioned contract.

May it please your Honor to grant unto your Orator the writ
of subpoena, directed to the said Howard ¥. Jackson, George Sellmayer,
R, Walter Grsham, R. E. Lee Marshall, and Bernard L. Crozier, consti-
tuting the members of the Board of Estimates of Baltimore City; and
constituting with the Board of Supervisores of Election of Baltimore
City the Voting Machine Board ecreated by Chapter 94, of the Laws of
Maryland, regular session of 1937, and J. CGeorge Eierman, Walter A.
McClean, and Daniel B. Chambers, constituting the members of the Board
of Supervisors of Election of Baltimore City; and constituting with the
Board of Estimates of Baltimore City the Voting Machine Board created
by Chapter 94, of the Laws of Maryland, regular session of 1927, and
Mayor and City Council of Daltimore, and the Automatie Voting Machine
Corporation, all residing in said Baltimore City, commanding them to
be and appear in this Court at some certain day, to be named therein,
and answer the premises and sbide by and perform such decree @s may be
passed therein.

AND as in duty bound, etc.

— CHARLES G, PAGE WILLIAM S. NORRIS -
Solicitor




STATE OF MARYLAND, ; &
H
CITY OF BALTIMORE,

I hereby certify, that on this 9th day of September, 1987,
before me, the subscriber, a Notary Public of the Btate of Maryland,
in and for the City of Baltimore aforesald, personally appeared
¥illiam 8, Norrie, the plaintiff in the forcgoing bill of complaint,
end he made oath in due form of law that the matters and facts set
forth therein are true to the best of his knowledge, information and
belief,

As witness my hand and Notarial Seal,

M., CAROL FLEAGLE

Notary Publie
(Notarial Sesl)



ORDER

ton 75 oy o teglondn 73]
On the foregoing bill of complaint, it is,Lby the CIRCUIT
COURT HO., 2 OF BALTIMORE CITY, ORDERED that the defendants and each
of them show cause if any they have why relief should not be granted
as prayed therein on or before the £4th day of September, 1937; pro- A
vided a copy of the said bill of complaint and this order be served
uson the said defendants or their counsel on or before the l4th day

of September, 1937.

~Judge

Yy 1O FEY T ~eruy
of A a1,

i st e Stm———
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WILLIAM S, NORRIS, :
Plaintifs,

HOWARD W. JACKSON,
GEORCE SELLMAYER,
Re WALTER GRAHAM, ] IN THE
Re E¢ LEE MARSHALL, and
BERNARD L. CROZIER,
Constituting the members of
the Board of Estimates of ' CIRCUIT COURT NOe 2
Baltimore City; and consti-
tuting with the Board of
of Eleetion of :
Baltimore City the Voting ' oF
Machine Board oreated by
Chapter 94, of the Laws of
. Marylanéd, regular seasion of
1957, and ' BALTIMORE CITY
Je GEORGE EIERMAN,
WALTER A, MOCLEAN, and
DANIEL B, CHAMBERS,
Constituting the members of '
the Board of Supervisors of
Election of Baltimore City;
and constituting with the
Board of Estimmtes of Baltie- s
more City the Voting lMachine
Board oreated by Chapter 94,
of the Lawe of Maryland,
session of 1937, and '
MAYOR AND CITY COUNCIL OF BALT IMORE,
THE AUTOMATIC VOTING MACHINE CORPORA=-

TION,
Defendants, '

20 THE HONORABLE, THE JUDGE OF SAID GOURT:

The bill of complaint of William S. Norris, plaintiff, respect-
fully represents:

(1) That plaintiff is a citisen and voter resident in the City
of Baltimore, State of lMaryland, and a taxpayer in said City and State, and
brings this suit on behalf of himself and of all other taxpayers of the
ssid City who may become parties to this proceeding and contridbute to the
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expenses of this guit,

That defendm ts, Howard W, Jackson, George Sellmayer,
Re Walter Graham, R. E, Lee Marshall, and Beruard L. Crosier are and were
during all times hereimafter mentioned the members for the time being of

the Board of Estimates of Baltimore City, and the defendants J, George
Blermn, Walter A, MeClean and Daniel B, Chambers are and at all tinves
hereinafter meutioned were the members for the time being of the Board

of Supervisors of Election of Baltimore City; and the said defendants
together constitute the board, hereinafter referred to as the Voting Machine
Board, created by Section 224A of Article 33 of the Code as hereimfter

set farthy that the defendant, Automatic Voting Machine Corporatiomn, is

& foreign corporation engaged in the manufacture and sale of voting mashines.

(2) That the General Assembly of Maryland at its January
sosgion, in the year 1837, duly emacted an Act, hereinafter sometimes
referred to as the Voting Machine Act, being Chapter 94 of the Acts of
1937, approved March 24, 1937, under which amongst other things it altered
and amended Article 33 of the Aunotated Code of Maryland by repealing and
re-emacting Section 224 and Section 224A of the said artiocle and adding
nineteen new sections to the said article nmown as 224F to 224W inclusive,

(5) That Section 224A of Article 33 of the Code, as 8o altered
and amended, reads in part as follows:

supplementary to the specifications hereinafter set forth
as it my deem proper for voting machines aequired, or to be

-2



and to seleot in its disoretion the
such wiing mohines, and, in its dis-
to employ engineers or other skilled persons to
advise and aid said Board in the exercise of the powers
p and duties hereby conferred upon it,"

4 (4) That thereafter the said Voting Machime Board issued

; its notice of letting specifications, forms of proposal for contrects
and bond for the eonstruction and ingtallation of 910 voting machines,
& copy of which is attached hereto, marked "Plaintiff's Exhibit Nos

and made part hereof,

(6) That thereafter, on or about August 11, 1057, the said
bids were publicly opemed and read.

(6) That at the time for opening and reading said bids,two
sets of alternative bids were opemed and read by the said Voting Machine

to as the Shoup Corporatiim), and one by the Avtomatie Voting Machine
Corporation (hereinafter referred to as the Automtie Corporation),

E Board, one by the Shoup Voting Machine Corporation (hereimfter referred

(7) That the Autamatie Corporation, as one of two alternmative
bids offered to furnish and deliver 910 voting machines inown as forty
(40) candidate machines of the type and sise desoribed in the specifie
cations as Type A, Size 1 at §826,06; or a total of $752,624,50)
and the Shoup Corporation as one of its four alternative bids of fered
é %o furnish and deliver 910 of the said Type A Size 1 machines at §1,047,00
each, or a total of $052,980,00,

T

(8) That paragraph 47 of the Specifieations requires that
samples of machines %0 be bid on be set wp in the office of theSupervisors
of Eleotion in the Court Houge, in Baltimerej and prior to sulmission
of said bide Automatie Corporation and fhoup Corporation each installed
samples of said forty (40) candidate Type A Size 1 machine in the seid offioce,




(9) Tat thereafter doubt was expressed before the Voting
Machine Hoard as to whether the Autommtioc mmchines tendered by the
Avtomatio Corporation as samples of the mmchines to be furnished by it
wider its sald bid, complied with the Specifiecations or with the Eleo-
tion Laws of the State of Maryland; but the defendant Voting Machine
Board, despite said objections, prssed a resolution in accordance with
which it was resolved -

"Mt the voting machines tendered by the Autamtio

Voting Machine Corporatiem are eligible and in

spects quelificod for purchage by this Doard under the pro-
visions of Chapter 94 of the Laws of Mary
segsion of 1987, and that the bids of said Autommtie Vo
ing Machine Corporation are entitled to be received Ly
this Board as in all respects legal and walid,"

;
:

and immediately thereafter the said tid of the Autematis Corporation to
furnish 910 voting machines "Type A Size 1" at and for the sum of §826,95
each, was acoepted, end Howard W, Jadcson, Chairman of the said Board,
was suthorised and directed to execute in behalf of the Board a contract
with the Autommtic Corporation in the form attached to the Specifioations,
“said contract to beoome effective upon the execution and delivery of the
bond required by said Specificatioms”; all as set forth in & resolution
of said Board; and on or about the 8th day of September, 1937, the said
Voting lMachine Soard executed a contract with the Automatic Corporation
for said machines in accordance with sald resolutiom,

(10) That the type of Autamtic forty (40) candidate machine
to be furnighed by the sald Autommtioc Corporation under the said contract,
as demonstrated by the smmple machine in the office of the Board of
Supervisors of Election of Baltimore City, fails to camply with the peneral
election laws in the following respects, that is to says
(A) Article 33, Seotion 224«F (d) of the Code provides
that voting machines must -
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"(d) Permit emch voter to vote, at any electiom,
Mcaymmrwwotﬁuarmmrwtiﬁbh
lawfully entitled to vote, and to vote for as mny persons
an office as he is entitled to vote for, ineluding a substantial
ompliance with the provisions of Section 208 of this Artiele,
and to vote for or against any question which appears upon &

3

Section 224~F (1) requires that every voting mmchine soquired shall -

"(1) Have voting devices for separate candidates
and questions, which shall be arranged in separate parallel
rows or colwms, so that, at any primary election, one or mre
adjacent rows or columns may be assigned to the candidates of
& party, apd ghall have parallel office colums or rows trans-
verse thereto;"

Section 208 of Article 353 provides in part as follows:

"205. Every candidate for the nomimation for &
State office; that is to say, an office filled by the vote of
all the registered voters of the State of Maryland, shall be
nominated by conventions, the delegates to which shall be
eleoted in secordanse with the provisions of this artiele by
the direet vote of the registered woters belonging te the
political party of which the candidate is a member, and whose
nomimation for such office he is geeking; MIMinm
cases shall contain the names of the nﬂl for publie
Mu,mmhpmm and managing bodies,
exeoutives or executive committee to be wvoted for as provided
in the aforegoing sections, and in addition thereto and in the
same mmmer the rames of all candidates for state offioces, who
have duly qualified to have their names placed upon such ballot
in the mmuner provided by this article =+ = ' *

“In cage there are more than two candidates for

any State office, there shall be provided on the ballot two
squares opposite the name of each of said candidates, which
ghall be desipmted from left to right as "First Choice' and
'Second Choice', respectively, so that each voter my indicate
his first and second choice or preference by placing a eross~
mark in the appropriate squares as aforesaid. Such cross-
mrks to be made in the sume manner as other cross-marks for
voting at primary elections under this artiecle for Baltimore
City and the several counties of this State, respectively."”

(B)rhat the said ssmple voting machine furnished by the

Avtomatie Corporation provides as an exsmple for cperation of the maohine
in a primary election for Governor, & case vhere there are three candidates
of a particular party and the woting arrangement is made in accordance
with a disgram, & eopy of which is attached hereto and made part hereof,

5



marked "Plaintiff's Exhibit Noe 2"; that three vete indicators are
located immediately above each candidatds name and on each ballot label
under the other indicators to the extreme left is the statement "First
Cholce Only"; that immediately below the second vote indlcator appears
the name of one of the other candidates with the notatiom “Second Choice"

and immediately below the third vote indicator appears the name of the
remaining candidate also with the notation 'mm‘, that the
machine permits a voter to vote first choice by manipulating the first
cholioe wte indioator only, but if on the other hand the voter desires to
vote both a first and second ohoice, he can only do so my mamipulating
the second or third choloe indiomtor depending upon which name he desires
for second choice; that by manipulating either second or third choice
indicator sppearing above the parallel colum in which & partioular
candidute's name is inserted such a manipulation will automatically indie
cate the voter's cholce for that candidate for first cholce and for one
of the other candidates for secend cholce, depending upon which of the
other candidate's name appears immediately bemeath such wote indieator;

(¢) That the said method of voting fails to provide
« logal method of voting in that it permits and requires group voting
and does not provide & separate wote indicator for esach choice made by
the voter in violation of Article 53, Seotion 224«F (1) above quoted,

(D) That the said voting device is also eonfusing to
the voter and illegal in that it containsg the name of each candidate in
several different ballot labels on the face of said board and under several
different vote indicators; in wholation of the above quoted provision
of Article 33, Seotion 2035 whiech provides that the name of the candidate
shall appear only onoe and that two separate squares be provided opposite
his name for the designation of a first er second cholce.
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(E) 7That not only does the said voting machine of fered
by the Avtametie Corpormtion wnder its said bid, as demonstrated by
its sample mechine, Mil to comply with the Meotion Laws as herein-
before set forth, Lut also said machine fails to comply with the Specie
fications in that Ly paragraph 44 thereof ssid machine is required to
have nine rows of levers or devices containing forty voting devices
in each row for voting nine different political parties, or a total of
three huadred and sixty voting levers or devices; whereas the sample
submitted has only eight rows of voting levers or devices containing
forty in each row or three hundred and twenty wvoting levers or devices
in all; and the said award of the econtraeet to the Autemmtic Corporation
is therefore invalid and veid.

(11) Thet under the provisions of Section 224A of the Code
heretofore gquoted, the Voting Machine Board is required to purchase
voting machines for use in all polling places throughout the City of
Baltimore at all primary, general and all other special elections held
or to be held in said City after Jamuary, 19383 that the next general
election to be held in Baltimore will be the general election on the
7th day of November, 1038, and 1f primary eleotions are necessary they
mast be held between the Sth and the 15th day of September, 19383 that
under paragraph 39 of the Speoifiocations the contractor is required to
deliver sald machines as follows:

"Two hundred (200) on or before March 1, 1938;
two haundred (200) more on or before April 1, 1938; two
hundred (200) more en or before 1, 19883 and the bale
mgctmmmm(no on or before Julyl,
1938,

(12) That plaintiff is informed and believes and alleges that
the maufacturer of the machines will require substantially the said amount
of time to manufacture and install said machines; and plaintiff is informed
and alleges that prior to any election using said machines it will be
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necessary for the Board of Supervisors of Election to instruet the
various olerks and judges of election and the voting publie with regard
to their operation, and that this will be impossible until delivery of
& large number of said machines,

(13) That if the Automatie forty (40) candidate machines
which the Voting lMachine Board proposes to purchase are not construocted
in oonformity with the election laws, or if further delay should be caused
by litigation concerning the legality of the machines at a later time,
the Board of Supervisors of Eleotion will be seriously handieapped and
possibly prevented from making installation of said machines within the
time required by the law for use in the primery and general elections
in 1938 and serious confusion in the sald elections will result,

(14) That if the said machines do not conform to the election
laws and if the contract for the said machines is illegal or void, the
City will inowr large expense, to wit, $752,524,60 which will be whelly
lost to it; and the City may oither be put to the expense of holding
another election or the votes cast in sald City be declared wholly woids
and the plaintiff says that the plaintiff and other taxpayers of the City
of Baltimore will suffer irreparable damage unless this Honorable Court
shall grant the relief herein prayed.

TO THE END THEREFORE:

(1) That this Honorable Court declare that the said
voting machines to be furnished by the said Automatie Voting Machine Core
poration are not in compliance with the election laws, and that use
thereof for elections in this State will be illegal,

(2) That this Honorable Court declare the said contract
enbered into between the sald Automatie Voting Machine Corporation and
the Voting Machine Board illegal and void, and order cancellation thereof.
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(3) That the defendant Voting lachine Board be restrained
from proceeding with the performance of said contract, and from issuing
warrants drawn wpon the officers of the defendant layor and City Counoil
of Baltimore for payment for said machines.

(4) That the Board of Supervisors of Election of Baltimore
City be restrained from installing the said mechines for use in the 1988
elections; primary and general elections,

(5) That the defemdant, the Mayor and City Council of Baltie
more be restrained from making payment on warrants drewn in payment of
seid machines under said aforementioned contract,

May it please your Homor to grant wnto your Orator the writ
of subpoena, directed to the said Howard W, Jackson, George Sellmayer,
Re Walter Graham, R, E, Lee Marshall, and Bernard L, Crozier, constie
tuting the members of the Board of Fetimates of Baltimore City; and
constituting with the Board of Supervisers of Eleotion of Baltimore City
the Voting Machine Board ereated by Chapter 94, of the laws of Maryland,
regular session of 1937, and J, George Eiormmn, Walter A. MeClean, and
Daniel B, Chambers, constituting the members of the Board of Superviscrs
of Election of Baltimore City; and constituting with the Board of Estimates
of Baltimore City the Voting Machihe Board created by Chapter 94, of the
Laws of Maryland, regular session of 1987, and Mayor and City Cowmeil
of Baltimore, and the Automatie Voting Machine Corporation, all residing
in said Baltimore City, commanding them to be and eppear in this Court
at some certain day, to be named therein, and answer the premises and
abide by and perform such deoree as may be passed therein.

AND as in duty bound, eto.

(signed) CHARLES O, PAGE (signed) WILLIAM S, NORRIS




STATE OF MARYLAND, )

£8s
CITY OF BALT IMORE,

I HEREBY CERTIFY, That on this 9th day of September, 1937,
before me, the subgeriber, a lotary Public of the State of Maryland,
in and for the City of Daltimore aforesaid, persomally appeared William
Se Norris, the plaintiff in the foregoing bill of complaint, and he made
oath in due form of law that the matters and facts set forth taerein are
true to the best of his koowledge, information end beliefs

AS WITHESS my hand sad Notarial Seale

(Notarial Seal)
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On the foregeing bill of complaint, it is this Sth day of
September, 1937, Ly the CIRCUIT COURT NO, 2 OF BALTIMORE CITY, ORDERED
That the defendants and esch of them show cause if any they have why
relief should not be granted as prayed therein on or before the 24th day
of September, 1987; provided & copy of the said bill of complaint and
this order be served upon the sald defendants or their ecounsel on or
before the l4th day of Beptember, 19857,

{elgned) EDWIN 7, DICKERSON,

(TRUB COPY TEST.

M%E’.__



VOTING MACHINE CASES

BUREAU OF CONTROL AND ACCOUNTS

BALTIMORE

October 29, 1937

Mr. Thomas &. Young
City Collector
Munieipal Building
City
Dear Sir:
Enelosed %}aue find cash in the amount of $4.80,
ecovering a refund o r court costs to John
Pleasants, Clerk, Gummm.

This represents attorney's appearance fees which
should have been deducted whenm bill was paid.

Please deposit and eredit to Appropriation Agcount

1.88.
Yours very truly,
BUREAU OF DISBURSEMENTS
#C3: 8L
Encl.

CcC: Mr. R. E. Lee Marshall / E ??ﬂ ¢é



