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West Headnotes

Municipal Corporations 268 589
268k589 Most Cited Cases
A revocation of all minor privileges in streets,
where such privileges could again be obtained by
payment of increased charges, was not the
exercise of a police power, but only a means of
obtaining revenue.

Municipal Corporations 268 590
268k590 Most Cited Cases
Laws 1898, c. 123, §§ 7, 8, 37, as amended, Laws
1900, c. 109; Laws 1904, c. 616, § 2; Laws 1906,
cc. 152, 357, conferring certain powers on
Baltimore city to regulate minor privileges in
streets, gave no power to impose charges for
privileges granted or obtained prior thereto.

Municipal Corporations 268 661(1)
268k661(1) Most Cited Cases
The city of Baltimore had power prior to Laws
1898, c. 123, §§ 7, 8, 37, and amendments thereto,
Laws 1900, c. 109; Laws 1904, c. 616, § 2; Laws
1906, cc. 152, 357, to permit minor privileges in
the streets.

Municipal Corporations 268 667
268k667 Most Cited Cases
“Bulk Windows” include show windows as well
as bay windows, sometimes called “bow
windows,” and “porticoes” and “porches”
embrace marquees, within Laws 1854, c. 9,
conferring on cities the power to regulate certain
obstructions in the street.

Municipal Corporations 268 671(9)
268k671(9) Most Cited Cases
In the absence of evidence to contrary, it will be
presumed that permits were duly obtained for the
erection of minor privileges in the street.

Municipal Corporations 268 690
268k690 Most Cited Cases
Permits to construct minor privileges in the street,
issued without the power of revocation, either in
the permits or in some law or ordinance then in
force, can only be revoked in the exercise of the
police power.

Municipal Corporations 268 690
268k690 Most Cited Cases
Where city grants minor privileges in streets,
revocable at its pleasure, the burden is on the
holder to show that a revocation was arbitrary and
inequitable or illegal; but, where the holder pays
for the privilege, he is entitled to a hearing before
revocation, and revocation must be equitable or
under the police power.

Municipal Corporations 268 690
268k690 Most Cited Cases
An order of a city revoking all minor privileges in
the streets is illegal, although such privileges can
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be renewed on application to the city, because the
hearing should precede the revocation.

S. S. Field, City Sol., of Baltimore, for Mayor and
City Council of Baltimore.
Randolph Barton, Jr., Charles McH. Howard,
Martin Lehmayer, and Joseph C. France, all of
Baltimore (Willis & Willis and Forrest Bramble,
all of Baltimore, on the brief), for Nirdlinger and
others.

BOYD, C. J.
1. Seven bills in equity were filed in circuit court
No. 2 of Baltimore city, whereby it was sought to
enjoin the mayor and city council of Baltimore,
the board of estimates, the inspector of buildings,
and the chief of the bureau of minor privileges of
said city from in any manner interfering with the
“minor privileges” connected with or related to
the buildings of the respective parties set out in
the bills. The first, in the order in which they
appear on the docket, was filed by Samuel F.
Nirdlinger and others, which will be hereinafter
referred to as the Academy of Music, the second
by the Hotel Rennert Company, the third by
Stewart & Co., the fourth by Isaac Benesch &
Sons, the fifth by J. Henry Miller, the sixth by R.
Nelson Stevens et al., and the seventh by Mary A.
Fifer. Appeals from the decrees passed were taken
by the city in the Academy of Music, Hotel
Rennert, Stewart & Co., and the Fifer cases, and
cross-appeals were taken by the respective
plaintiffs, except in the Fifer case, and appeals
were also taken by the plaintiffs in the Miller and
Stevens cases. Although the cases present some
different phases of the main questions involved,
they were argued together and will be considered
in this opinion.

On or about January 5, 1917, the board of
estimates caused to be inserted in the newspapers
of Baltimore an advertisement of what is called
“New Corrected Schedule of Charges for Minor
Privileges. Effective Jan. 1st, 1917.” The schedule
embraces a great many subjects, including areas

and area-ways, awnings, balconies, coal holes and
chutes, lamps, marquees, signs, vaults, columns,
piers, and show windows. Notices were sent out
to the various parties as follows:

“See Revised Charter, Sections 8 and 37.

“Bureau of Minor Privileges, Room 22, City Hall.

“Name ..........................., 19...
Address ................................
Minor Privilege ..........................
You are hereby notified that, under the order of
the board of estimates (copy of which you will
find below), the above-mentioned use by you of
the public highway is illegal, and you are
required*1015 to discontinue such use and
remove all obstructions or projections into the
highway connected therewith without further
notice. Should you desire to apply for a permit
to continue such use, file your application with
the inspector of buildings at once, and the same
will be presented to the board of estimates for
their action. Blanks and information for such
application will be furnished by the undersigned
upon request. H. W. Johenning, Chief.”

“Order of Board of Estimates.

“In order to preserve the public highways of
Baltimore city for the use of the traveling public,
the primary purpose for which they are
constructed and maintained, and in order to obtain
from all persons enjoying minor privileges in any
portion of the public highway, for private
purposes, relatively equal annual payments for the
privilege:

It is ordered by the board of estimates this 21st
day of November, 1916, that all minor
privileges in all the public highways of
Baltimore city are hereby revoked. And all
persons having ...... (naming different kinds of
privileges) or other obstructions into, under, or
over any portion of the public highway are
hereby ordered to remove every such
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obstruction from the public highway within
thirty days from the first publication of this
order in the newspaper, unless within that time
the party maintaining the projection or
obstruction shall apply to the board of estimates
for a permit therefor, and the board shall grant
such permit. Application blanks for such
permits may be obtained from the bureau of
minor privileges, room 22, City Hall.
‘Copy,’ in duplicate, delivered to the office of
the marshall of police, March 12, 1917.

“Policeman's Report of Service.

Copy of the above notice and order was served on
the party therein mentioned, _____, 19___.
Officer, _____.”

1. It will be well to state our views on the main
questions, and then apply our conclusions to the
several cases before us. The board based its
authority for such action on the charter, as passed
by the act of 1898, c. 123, with amendments
thereto, particularly sections 8 and 37, which are
specifically referred to. Section 7 declares that the
title of the mayor and city council in its highways,
etc., shall be inalienable. Section 8 originally
provided that the mayor and city council could
grant for a limited time, and subject to the
limitations and conditions in article 4 of Code of
P. L. L., specific franchises or rights in or relating
to any of the public property or places mentioned
in section 7; provided that such grant be in
compliance with the requirements of the article,
and that its terms and conditions shall have first
been authorized and set forth in an ordinance duly
passed. It provided that, notwithstanding any such
grant, the mayor and city council “shall at all
times have and retain the power and right to
reasonably regulate in the public interest the
exercise of the franchise or right so granted.” By
chapter 616, § 2, of Acts of 1904, that section was
amended by adding that no franchise shall be
granted for the erection, on any of the streets,
lanes, or alleys of the city, “of any awning poles,

posts, hitching posts, barber poles, railings, open
areas, stepping stones, signposts, horse troughs,
clocks, stands of any character or cellar doors or
coal holes, unless the same be flush with the
pavement.” Then, by chapter 152 of Acts of 1906,
it was further amended by striking out of the
prohibition, added by the act of 1904, the words
“open areas” and adding, “nor shall any franchise
be granted for an open area, unless the same is
used as a means of entrance to buildings used
primarily for purposes of residence, and only in
such case when the same does not extend more
than three and one-half feet from the building
line.” Section 9 prescribes terms and conditions of
grants and franchises, amongst others prohibiting
franchises or rights for a longer period than 25
years, but provided for renewals, etc. Section 10
provides for publication of proposed grants; and
section 11 that the mayor and city council “shall
not part with, but shall expressly reserve, the right
and duty, at all times, to exercise, in the interest of
the public, full municipal superintendence,
regulation and control, in respect to all matters
connected with said grant, and not inconsistent
with the terms thereof.” Section 37, as originally
adopted, provided that before any grant should be
made by the mayor and city council of a franchise
or right to use any street, etc., the proposed
specific grant should be embodied in the form of
an ordinance, with all the terms and conditions
required by the provisions of that article, and such
others as might be right and proper; that after the
first reading of the ordinance it should be referred
to the board of estimates, the duty of which was to
make diligent inquiry as to the money value of the
franchise or right and the adequacy of the
proposed compensation to be paid therefor to the
city, etc. By chapter 109 of Acts of 1900, that
section was amended by adding a provision that
the right to use the streets “for bow or bay
windows, hitching posts, areaways, steps, planting
of trees, storm doors, drains and drain pipes,
stands, or other such temporary or similar uses,”
may be granted by the board of estimates for such
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amount and on such terms and conditions as the
board may consider right and proper. Before the
board can grant any such right, an application is
required to be filed in which must be stated “what
the applicant is willing to pay for the same,” and
copies of such application are required to be
served on the adjoining property owners by the
applicant before filing the application with the
board. It provided that no ordinance or
advertisement should be necessary in the cases
named in the proviso of that section. Then, by the
act of 1906, c. 357, that section was further
amended, as it is now in the revised charter so as
to provide for the right of the board to grant “the
right to use the streets, avenues, alleys or public
property by any person or body corporate, for
steps, porticoes, bay windows, bow windows,
show windows, signs, columns, piers or other
projections or structural ornaments of any
character,*1016 except so far as the same may be
prohibited by law, and covered vaults, covered
areaways, *** drains, drain pipes, or any other
private purpose not prohibited by law, and not
being a franchise or right requiring a formal grant
by ordinance under the terms of this section.”

We have thus referred at length to the provisions
of the charter having relation to the powers of the
board of estimates, in regard to these privileges,
and, after giving them our most carefull
consideration, we are forced to the conclusion that
the board had no authority to pass an order by
which it undertook to revoke all minor privileges
in all the public highways and to order all persons
having such things as are enumerated in the order
to remove them, regardless of when they were
granted. The charter has not authorized and we
cannot assume that the Legislature intended to
grant that board the power of such wholesale
destruction of rights that may exist in owners and
occupants of property in Baltimore. It matters not
under what authority they might claim the right to
such privileges, whether by ordinance or
otherwise, or whether they have already paid for

the privilege or when granted, those claiming
them were thus attempted to be deprived of them
without even a hearing or opportunity to present
their claim of the right to them. If one has a
privilege through an ordinance duly passed, the
order was equivalent to a repeal of it, if it could be
effective. Those who claim to have irrevocable
franchises or rights which for some reason cannot
be affected were required to surrender such claim
in order to get a hearing before the board. Much
of what was said as to the powers of that board in
Baltimore v. Hampton Court, 126 Md. 341, 94
Atl. 1018, is applicable here.

2. The very terms of the several sections of the
charter referred to show that they were not
intended to have a retroactive effect. As was said
in United Railways v. Hayes, 92 Md. 490, 48 Atl.
364, in speaking of the provisions in the new
charter as to railway companies, 92 Md. on page
497, 48 Atl. on page 366:

“But these provisions evidently were intended to
apply to the future. This we think is made
manifest in view of the second section, which
provides that the charter shall not affect or
impair any right, vested, acquired, or existing.”

The language and provisions of the charter
applicable to these privileges speak too strongly
for themselves to require us to cite authorities to
show the position this court and others have taken
in reference to retroactive statutes, and we find
nothing in the charter to indicate that it was
intended to be retroactive in regard to such
privileges as these, or that it was intended to
confer such sweeping powers on the board of
estimates in reference to them as the order of
November 21, 1916, indicates it supposed it had.

3. It is apparently difficult to ascertain the actual
facts in reference to some of these privileges
claimed to have been granted or begun some years
ago. There seem to be no records which can be
said to be at all complete prior to 1904, and there
is no index to the papers formerly under the
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control of the inspector of buildings, prior to
1900. They are kept in crates in such way as to
make them difficult to find, if, indeed, records of
permits granted by that officer or his predecessor
were kept or made. There is in some instances
evidence of payments by some of these parties, as
shown by the records in the comptroller's office,
when there is apparently not to be found among
the records of the officials who issued them
evidence of the issuing of permits by those
authorized to issue them. It is remarkable that in a
city as large as Baltimore there should have been
as much apparent carelessness about such things
as are now called “minor privileges,” until recent
years. There is, however, enough in the record to
show that if the theory of the present city
authorities be correct, and it be universally put
into effect, many of the property owners in the
city might sustain great injury. That a very large
number of houses, if not the great majority of
them, have steps, cornices, or other projections
over parts of the sidewalk, many of them on
important streets and avenues, is apparent to any
one passing over the streets of the city; and the
officials must recognize the fact that it would be
impossible to now remove them, certainly in very
many cases, without causing much more injury to
the owners than benefit to the public. While
ignorance of the law may afford no excuse, it does
not have a tendency to make people more law
abiding to have those in authority countenance, if
not actually participate in, encroachments upon
the public highways under their charge, year after
year (as some of the officials in former years must
have done), and then have their successors, at a
later period, treat them as trespassers and as guilty
of erecting or maintaining nuisances.

When a city grows as Baltimore has, there may be
more necessity for preventing abutters and others
from in any way encroaching upon the highways,
except in so far as may be necessary temporarily
for building or like purposes, and it may be very
desirable to avoid some of the encroachments in

the future; but in some of the cases before us it is
practically admitted that the board did not expect
the parties to remove the alleged obstructions, but
did expect them to pay, and in some instances
repay, for them, and continue them as they are,
subject to such regulations and restrictions as may
be imposed on them in the grants. It can make no
difference to the public in the use of a street
whether a vault, areaway, pole, sign, coalhole,
marquee, or show window is paid for or is free;
for it is just as much an obstruction in the one case
as in the other. Indeed, it might well be contended
that legislation authorizing a *1017 municipality
to charge for such privileges to some extent
recognizes the necessity for them, as it is not to be
presumed that the Legislature would grant the
power exclusively as a revenue measure, and
when they do materially obstruct the public they
ought not to be granted, unless there is some real
necessity for them. But when they are granted and
paid for, or were granted at a time when no money
value to the city for them was taken into
consideration, but the authorities deemed it
proper, possibly desirable, for the city to allow
them, and the parties were induced to construct
their buildings accordingly, instead of keeping
back of the building line so they could keep them
on their own ground, or to erect costly
improvements, the successors in office of those
who granted them ought not to be required, in the
discharge of their duties as they understand them,
to repudiate the action, or even inaction, with
knowledge of what was being done, of their
predecessors in office, if that must result in great
injury or gross injustice to those who acted in
good faith upon the grant, permission, or consent
of those in power at the time, unless there is no
other proper course for them to pursue.

4. We do not understand the city of Baltimore to
have been as helpless and impotent prior to 1898,
when the new charter was granted, as the
contention of the appellees would seem to
indicate. From the reported cases decided by us
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and our predecessors, we know that the city of
Baltimore had as its legal advisers for years
before the charter of 1898, as it has had since,
some of the leading members of the bar, and
especially when we see by the City Codes, in
force at least as far back as is necessary to go in
considering any of these cases, that ordinances
bearing on these questions, or most of them, were
in effect, it would be difficult to understand how
such attorneys could have permitted the city to
continue in such a helpless condition, or the rights
of its citizens making costly improvements to be
so jeopardized, if the position contended for by
the city be correct.

It is clear, however, that the corporation had
control over the streets of the city. As said in
Textor v. B. & O. R. R. Co., 59 Md. 63, 43 Am.
Rep. 540, “The streets are under the exclusive
control of the city, as avenues of travel;” and
Judge Alvey said in Sinclair v. Baltimore, 59 Md.
592, that “by the charter of the city all the streets,
lanes, or alleys opened in the manner directed
shall be public highways, and be subject to the
laws, regulations, and ordinances applicable to
public streets, lanes, or alleys, or parts thereof, in
said city,” and his opinion speaks of the city as
having “exclusive power over the streets.” In
Garrett v. Janes, 65 Md. on page 265, 3 Atl. on
page 599, it was said that the City Code of 1879
“has been recognized as the repository of the
ordinances, valid at its adoption, in the subsequent
city legislation, and has been cited by parties and
relied on by this court in numerous cases as of
undoubted authority.” It will, of course, be
conceded that the adoption of a code of
ordinances does not necessarily validate an
invalid ordinance, but that and later Codes
embodying such ordinances were used so long
that surely some one would have tested the
validity of such important ordinances as some of
those on this subject, if there had been any doubt
about their validity by those at the bar during the
many years some of the ordinances were treated

in effect prior to 1898, and our predecessors
would not have been permitted to proceed on the
assumption, never before questioned so far as the
records of this court show, that they were valid. In
Preston v. Likes, 103 Md. 191, 62 Atl. 1024, this
court and the counsel engaged in it recognized an
ordinance passed in 1895 regulating the erection
of awnings. The decision of the case depended
upon whether that ordinance or section 37 of the
charter, as amended by the act of 1900, was
controlling. According to the city's contention
there was no legislative power given to it except
by the Act March 12, 1834 (Laws 1833-34, c.
180), which was applicable to Mt. Vernon Place,
and the act of 1854, c. 9, which conferred on the
city the power of regulating steps, porticoes, bulk
windows, or other architectural ornaments. A
statute authorizing a municipality to pass
ordinances regulating the limits within which such
things can be erected would seem to imply that
they could have been lawfully erected before that
statute was passed, as otherwise there would be no
occasion for authorizing their regulation. But
section 29 of article 4 of Local Code of 1888
(section 33 of 1860) provided that the “mayor and
city council shall have power to pass all
ordinances necessary to give effect and operation
to all the powers vested in the corporation”; and
section 721 of article 4 of Local Code of 1888
(section 32 of 1860) provided that “the mayor and
city council may pass ordinances for ***
protecting the public and city property, rights and
privileges, from waste or encroachment, and for
promoting the great interest and insuring the good
government of the city”; and by section 378 of
article 4, Code of 1888 (section 797 of 1860), the
mayor and city council had power to pass
ordinances to prevent and remove nuisances.

These and other provisions which might be
referred to gave the mayor and city council
control over the streets and ample authority to
pass ordinances for their protection. They passed
many ordinances in regard to some of the alleged
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encroachments referred to. We are, then, of
opinion that not only by reason of the
contemporaneous construction, which we may
assume from what we have said, was placed on
them by the members of the bar, and apparently
concurred in by this court, at least so far as it has
given expression to its views, and from the
necessity and the general custom in regard to
many of the privileges-*1018 not now referring to
the question whether the city is not equitably, if
not legally, estopped by its action and inaction-but
by the statutes we have referred to there can be no
serious doubt that the city had the power to pass
ordinances and grant such permits as are here in
question. Being of that opinion, it is perhaps
unnecessary to do more than at once apply the
legal conclusions we have reached to the facts in
the several cases, but it may be well to first refer
to authorities on some of the more important
privileges.

5. Vaults and Areas. In 3 Dillon, Mun. Cor. (5th
Ed.) § 1178, etc., that learned author discusses the
subject of vaults under sidewalks, areas, etc. In
section 1178 it is said:

“In many cities lot proprietors upon streets are
permitted or not forbidden [italics ours] to make
openings in the sidewalks in order to obtain an
entrance into the basement or cellar. It is also
the usage that owners of buildings may make
openings under the sidewalk or street to obtain
additional cellar room.”

He says, however, that, regardless of whether the
fee is in the municipality or in the abutting owner,
such vaults are subject to legislative and
municipal regulation. In section 1179 he quotes at
length from Nelson v. Godfrey, 12 Ill. 22. After
declining to admit that the owner, by reason of his
ownership of the adjoining property, could claim
the absolute right to take up the sidewalk and
extend his coal cellar under it, the court in that
case said:

“But as such a privilege is a great convenience

in a city, and may, with proper care, be
exercised with little or no inconvenience to the
public, we think that the authority to make such
cellars may be implied, in the absence of any
action of the corporate authorities to the
contrary, they having been aware of the progress
of the work.”

That was followed in Gridley v. Bloomington, 68
Ill. 47, and in Gregsten v. Chicago, 145 Ill. 451,
34 N. E. 426, 36 Am. St. Rep. 496, it was held
that (quoting from the syllabus for convenience):

“It is the general doctrine that municipalities,
under the power of exclusive control of their
streets, may allow any use of them consistent
with the public objects for which they may be
held.”

Again it is said:
“A city under special legislative authority, as
well as its general powers [italics ours], may
grant permits for and regulate the building of
vaults under the streets, alleys, and sidewalks,
and require such compensation for the privilege
as it may deem reasonable and just, when such
permits relate solely to such use of the alleys,
etc., as is in no wise inconsistent with their use
by the public; and such permit, when accepted
and acted on by the holder by making costly
improvements required, will constitute a
contract between the city and such holder,
irrevocable at the mere will of the city.”

Again it was said in that case:
“The approval by the city council of a permit of
the board of public works to one to construct a
vault under an alley may be inferred by the acts
of the holder of such permit in excavating the
earth and making a costly vault, and the use and
occupation of the same for about twenty years
without objection on the part of the city.”

In section 1180 of 3 Dillon the author says that-
“The giving of consent to the maintenance of a
vault beneath a sidewalk is said to be an
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executive act, which, from its nature, does not
require an ordinance or resolution, as in the case
of a legislative act, or a written decision, as in
the case of a judicial act. It may be given
orally.”

And that-
“Permission to construct a vault may be inferred
from acquiescence in its maintenance for many
years. The presumption of the assent of the
public authorities applies not only as between
the owner of the property and a third person, but
also as against the city, if there is no proof to
overthrow it. But this presumption is not that the
owner or his grantors acquired any right to the
use of the street by prescription, or without the
consent of the proper authorities, but that from
such use it may be presumed that the proper
consent was given.”

He cites in the note Chicago v. Robbins, 2 Black,
418, 17 L. Ed. 298; Robbins v. Chicago, 4 Wall.
657, 18 L. Ed. 427; and a number of Illinois and
New York cases.

The case of Everett v. Marquette, 53 Mich. 450,
19 N. W. 140, in which the opinion was delivered
by Chief Justice Cooley, is similar in many
respects to this, and we will quote at some length
from it. In 1868 the owner of a block of houses
obtained permission of the common council of
Marquette village to make openings in the
sidewalks for the purpose of stairways to the
basement. The stairways were constructed and
used with proper railings for the protection of the
public. Afterwards Marquette was incorporated as
a city, and in 1878 the common council directed
the stairways to be removed as illegal, and the
openings in them to be closed. The complainant
filed his bill to enjoin that action, and the circuit
court granted a perpetual injunction. It was
contended on appeal that the village common
council had no power to give permission for the
permanent appropriation of any part of the street
for private purposes, and, if it had, it could only

be effective by a grant, duly executed, etc. It was
further alleged on the part of the city that the
permission had been very valuable to the owner,
and it was ungracious and inequitable for him to
endeavor to make the appropriation perpetual
which in the opinion of the city council had
become a public grievance. Judge Cooley said:

“But it is not necessary in this case to determine
whether the permission given by the village
council was in due form for the purposes of a
permanent appropriation or even whether the
council had the power to consent to such an
appropriation. It is undoubted that the council
had general control of the streets under the
village charter, and it was a part of its duty to
prevent the creation of any public nuisance
within them. It is not to be assumed that consent
would have been given to such a nuisance, and
when, by formal resolution, the council assumed
to give permission to complainant to make the
openings and build the stairways complained of,
it must have been done in the belief that no
public inconvenience would follow. If *1019
the permission was effectual for no other
purpose, it at least rebutted any presumption
which might otherwise have existed, that this
partial appropriation of the street was per se a
nuisance.
“If the permission was a mere license, and the
subsequent action of the city council is to be
regarded as a revocation of the license, it does
not follow that the plaintiff has by the
revocation immediately been converted into a
wrongdoer. The question will then be whether
the act of the complainant in maintaining his
structure constitutes a public nuisance; and
while the city council is entitled, under its
supervisory control of the public streets, to
consider and pass upon that question for the
purpose of deciding upon the institution of legal
proceedings for abatement, it cannot make itself
the judge.”

He then went on to say that such questions should
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be tried out in the regular courts, and concluded
by saying:

“The city in this case was proceeding in an act
of destruction on an assumption that the
structures were already condemned as illegal.
This was unwarranted, and it was quite right
that the action should be restrained.”

It will be observed that that learned judge in
sustaining the injunction granted below relied on
grounds outside of the question of consent of the
municipality, or its power to consent, and based
his decision on those which are very applicable to
this case. Here no action has been taken by the
mayor and city council to revoke the privileges,
but a board, as destitute of the power to revoke
those granted by others as the city authorities
contend the city was to grant them, declared all of
them to be revoked.

In the case of Babbage v. Powers, 130 N. Y. 281,
29 N. E. 132, 14 L. R. A. 398, vaults were built
under the pavement in front of three stores on
State street, in the city of Rochester. They were
covered with flagstones, one of which broke and
the plaintiff was injured. The defendant purchased
the properties after they were built. It did not
appear that express authority had been given by
the city, or in its behalf, either to the defendant or
his grantor; but, on the contrary, a witness called
by the plaintiff testified that he had examined the
records of the two boards, of each of which he
was clerk and also a member, which during the
period the vaults were erected had charge of such
matters, and did not find that any written
permission had been given by either of those
bodies to construct the vaults and at the time the
common council did not exercise jurisdiction over
such subjects. It appeared from the testimony that
State street was a business street, and that such
excavations were common all over the city. There
was no evidence of objection on the part of the
city or its officers to the construction of the vaults.
After citing a number of authorities, some of

which might be referred to with profit, the Court
of Appeals said:

“We have been referred to no case, and have
found none, criticising or condemning the
doctrine of implied consent as thus laid down by
the courts;”

and concluded by saying:
“We think that, both upon principle and
authority, consent to an act so common and
necessary as the construction of a vault under
the sidewalk in front of a block erected and used
for business purposes must be conclusively
inferred from the acquiescence of those having
charge of the street for the public for so long a
period as nine years.”

It was also held in that case that, in the absence of
a statute regulating the subject, a written consent
is not requisite, but a verbal one is sufficient.

[1] 6. Bay Windows, Porches, etc. It is said in 3
Dillon, § 1182, that there is no uniform rule in the
different jurisdictions as to whether porches, bay
windows, cornices, and other ornamental
projections encroaching on the street may be
lawfully erected with the assent of the
municipality, express or implied. Without
discussing that at length, it is sufficient to say that
the case of Garrett v. Janes, 65 Md. 260, 3 Atl.
597, would place this state in the line of those first
mentioned by that author, where he says that-

“In some states the decisions declare that the
Legislature has power to authorize these
structures within reasonable limits, and that
such a use of the streets is not a perversion of
the streets from their proper and legitimate uses.
In these states it is also held that this power may
be delegated to the municipality, which, by
virtue of its control over the city streets, may
make proper and reasonable regulations as to
the erection of these projections; and that such
structures, erected under permits from the
municipality, are not illegal encroachments or
obstructions.”
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It may be remarked in passing that, while the
language used in the act of 1854 cannot be
unreasonably extended, it ought not to be too
much restricted. For example, the term “bulk
window” does not seem to be in very common use
now, but, as will be seen in the New Standard
Dictionary, there is a word “bulk” which is
defined to be “a projecting part of a building; a
framework in part of a shop; stall.” It would be a
narrow construction of the expression “bulk
windows or other architectural ornaments” to say
that they only meant “bay windows” or “bow
windows,” as they are sometimes called, and did
not include “show windows.” So with “porches”
and “porticoes.” Such structures as “marquees”
are embraced in the definitions of “porticoes” and
“porches” as given in the dictionaries, and we
certainly would not be justified in holding that the
words “porticoes” or “porches” are not sufficient
to include them. In 3 Dillon, § 1186, it is said:

“The right of an abutting owner to construct and
maintain awnings extending into the street in
front of his premises is dependent upon the
assent or license, either express or implied, of
the municipal authorities, to whom the care and
control of the streets of the municipality is
designated. When constructed with the consent
or by the permission of the municipality,
express or implied, an awning is not a nuisance
or illegal encroachment. But under statutory
authority, the municipality may, by ordinance,
regulate the erection of awnings, and may
require a permit for their erection or may forbid
their *1020 erection. A permit therefor granted
pursuant to legislative authority cannot confer a
permanent right to maintain the awning, but is
only a revocable license.”

In Etchison v. Frederick City, 123 Md. 283, 91
Atl. 161, L. R. A. 1916C, 561, we sustained an
ordinance passed by legislative authority
providing for the removal of awning poles, etc.;
but Judge Briscoe, in delivering the opinion,
referred to Brauer v. Refrigerating Co., 99 Md.

367, 58 Atl. 21, 66 L. R. A. 403, 105 Am. St. Rep.
304, where Judge Schmuker said that-

“The owners of lots abutting on streets are
permitted to encroach to a limited extent, for the
necessary transaction of their business, upon
this primary right of the public, provided they
do not unreasonably interfere with its exercise.
But it must always be borne in mind that the
right of the public to employ the streets for
purposes of travel and transportation is the
paramount one, and that of the abutter to occupy
them for other purposes is a permissive and
subordinate one.”

The City of Baltimore passed many ordinances
regulating various objects involved in this case,
such as steps, porches, porticoes, sign posts, signs,
awnings, bay windows, bow windows, vaults, and
areas. Most of those, prior to 1898, can be found
in the City Codes of 1879 or 1893, and some of
them were passed as early as 1858 and from that
time down to 1895. The Code of 1906 contains
many ordinances on these subjects; but that was
after the new charter was adopted, although it still
has some of the older ordinances with
amendments. This opinion is already too long to
refer more specifically to them, but they in effect
were broad enough to cover all the privileges in
these cases granted prior to the adoption of the
new charter, and we think there can be no doubt
about the powers of the mayor and city council to
pass them. They were at least so far binding on
the city as to relieve the owners from being
trespassers or guilty of creating or maintaining
nuisances. We are not now concerned about the
rights of owners or occupants of adjoining
properties, such as were involved in Van Witsen
v. Gutman, 79 Md. 405, 29 Atl. 608, 24 L. R. A.
403, Townsend, Grace & Co. v. Epstein, 93 Md.
537, 49 Atl. 629, 52 L. R. A. 409, 86 Am. St. Rep.
441, or Brauer v. Refrigerating Co., 99 Md. 367,
58 Atl. 21, 66 L. R. A. 403, 105 Am. St. Rep. 304.
Although the city has had powers granted to it
under the act of 1898 and amendments thereto, in
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reference to privileges in the streets, it would by
no means follow that it could deprive other
property owners of their rights. Indeed the two
cases last mentioned were after the act of 1898
was passed. In Epstein's Case he had obtained an
ordinance from the mayor and city council and in
Brauer's Case he had obtained the consent of the
board of estimates. But in these cases we think,
under a proper construction of the act of 1854, the
city was specially authorized to grant permission
for many of the things in controversy, and under
its general powers and the statutes referred to had
the right to give its consent to the erection of the
other things.

It is conceded by the plaintiffs that they have not
acquired, and cannot acquire, by prescription, the
right to permanently use the streets for private
purposes. Nor do they contend that the city has
lost the control of the streets. As we have already
pointed out, the proceedings taken by the board
were not primarily for the purpose of removing
obstructions or projections from the highways.
While the order of November 21, 1916, did begin
by stating, “in order to preserve the public
highways of Baltimore city for the use of the
traveling public,” etc., it added, “and in order to
obtain from all persons enjoying minor privileges
in any portion of the public highway, for private
purposes, relatively equal annual payments for the
privilege.” Then throughout the record it is shown
that they expected to realize a large sum of
money-greatly in excess of any sum which had
been previously received for such privileges. The
advertisement of the board explaining the reasons
for the new schedule, and the evidence of the
members of the board, show very clearly that they
regarded it their duty to obtain more revenue from
the privileges, and it is said in the advertisement
that “we find from the report recently made of the
survey by the police department that fair and
reasonable rates for those franchises and
privileges in the public highways will materially
reduce the burdens upon the general taxpayers.”

Again it is there said: “In order to do justice to the
public, by requiring every one to pay a reasonable
rent or charge for a special use of the public
highways, and in order to establish fairness and
equality among the people who have special
privileges in the public highways, a new schedule
was recently adopted.”

No one knowing the character of men constituting
the present board will question their motives, and
their desire to discharge their duties faithfully is
of course to be commended; but, as we understand
the provisions of the charter relative to their
powers and duties, we are convinced that they
exceeded their powers when they attempted to
revoke, without even an opportunity for a hearing,
all privileges, which included those granted before
the board was in existence as well as those
granted by the board. It was said in the
advertisement spoken of that no one was obliged
to pay any minor privilege charge, as he could
keep on his own ground and not encroach on a
public street; but that overlooked the fact, clearly
established in the record, that in some cases large
sums of money had been expended by reason of
the grants of the privileges, previously obtained,
and it is now attempted to put the owners in a
position in which they must either pay what the
board says is reasonable and just, *1021 or give
up the privileges and lose what they have
expended. Without discussing the question at
length in this opinion, as we do not deem it
necessary or desirable to do so, it might well be
contended that the principle of equitable estoppel
would apply to at least some of these privileges.
In 3 Dillon, § 1194, where many cases are cited,
including Baldwin v. Trimble, 85 Md. 396, 37
Atl. 176, 36 L. R. A. 489, and in Hagerstown v.
Hagerstown Railway, 123 Md. 183, 91 Atl. 170,
Ann. Cas. 1916B, 1267, and cases there cited, the
question was sufficiently considered.

[2] [3] It may be well to summarize our
conclusions as to the more important questions,
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especially such as the learned judge in the lower
court referred to in his opinion, which was made a
part of the decrees. They are:

(1) That, where there is no evidence to the
contrary, the court will presume that permits were
duly obtained from the city for the erection of
minor privileges mentioned in the evidence. As
we have reached the conclusion that the city had
power to grant such privileges before the act of
1898, and as far back as affects any of these cases,
and the evidence shows they were openly and
publicly enjoyed without objection, being of a
character which must have been known, under the
decisions of the courts and other authorities, some
of which are quoted from or cited above, that
presumption is a proper one.

[4] (2) That the attempted revocation of the
privileges by the board was not in the exercise of
the police power, but primarily to obtain revenue.

[5] (3) That the provisions of the charter
conferring powers on the board were not
retroactive, and the board has no power to impose
charges for privileges granted or obtained before
1900, when, by amendment to the charter, the
right to grant minor privileges was conferred on it,
whether or not they were revocable by the proper
city authorities.

[6] (4) That permits issued without the power of
revocation, either in the permits or in some
ordinance or law then in force, which can be read
into them, can only be revoked in the exercise of
the police power. The evidence does not show that
any of the privileges before us are unduly
obstructing the public in the use of the highways,
and the parties are not shown to be trespassers or
guilty of erecting or maintaining nuisances.

(5) If it becomes necessary, in the exercise of the
police power, to remove such obstructions or
projections, nothing said in this opinion is
intended to interfere with that, if done by the

proper officials.

[7] (6) Minor privileges granted by the board
subject to revocation are revocable, unless such
action be so arbitrary and inequitable as would
justify the interposition of a court of equity, or it
be shown to be for some reason illegal to revoke
them. When a privilege was obtained on the
condition that it should be revocable at the
pleasure of the board, the burden would be on the
holder of the privilege to show that the action of
the board was arbitrary and inequitable or illegal.

(7) But where the parties to whom they were
granted paid for such privileges as those
mentioned in paragraph 6, or were by the granting
of them led to incur substantial expense, which
may be for the most part lost, they are entitled to a
hearing, and the privileges cannot be revoked
unless, under all the circumstances in the
particular case, that is shown to be just and
equitable, or it be done in the exercise of the
police power.

[8] It is true that the board in its notices tendered
the parties an opportunity to have the privileges
renewed, but, without an opportunity to be heard,
it first revoked them, and would only regrant them
on their own terms, if regranted at all. It is no
answer to say that the board would be just and
deal fairly with them, and we have not overlooked
the fact that it appears in the record, that it made
some modification of the original schedule
adopted in January, and that the members of the
board said that they did not regard the amounts
fixed therein as conclusive, but would be
governed by what they thought was right when
the parties applied. That shows the importance of
giving the parties an opportunity to be heard in
advance of the revocation, as they might thereby
induce the board to further modify the charges,
and justice would seem to require that they be
given such opportunity before they are placed in
the undesirable position of being trespassers and
maintaining nuisances, as is contended by the city
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they are. It may be conceded that this board would
on application for renewals deal justly and fairly
with applicants, but it is possible that others might
not, and at any rate that is not the test adopted by
the courts. Johns Hopkins Club v. Baltimore, 130
Md. 282, 100 Atl. 298. But regardless of that, it
was never intended by the Legislature to grant the
board the power to revoke such privileges without
any opportunity for the parties to be heard. The
principles announced in Baltimore v. Radecke, 49
Md. 217, 33 Am. Rep. 239, and in some of the
authorities cited above, are instructive. If the
board is authorized to thus summarily revoke such
privileges, even though they be treated as mere
licenses, and then require as a condition of
entertaining applications for new grants that the
applicants waive all rights they have, gross
injustice may be done to the applicants, if not
great injury to the city. No one would expend any
considerable sum of money for the ornamentation
of his property and benefit of his business, and
pay for the privilege, if he supposed that it could
be taken from him *1022 the next day, month, or
year, unless he paid such additional sum as that or
some other board exacted of him.

In order to avoid misunderstanding, it may be well
to add here that if it be found necessary, in the
exercise of the police power, in order to protect
the public in the use of the streets, or meet some
emergency, to at once revoke a permit and remove
an obstruction or projection, what we have said
would not in all cases apply. Whether or not such
action should be then taken by this board or by
other officials we need not now determine.

Without further discussing the subject, we are of
opinion that the lower court should have granted
the injunctions in each of these cases, but they
should be issued without prejudice to the board
(in such cases as we have said above it has the
right to take such action) to notify the parties to
appear before it and show cause why the privilege
or privileges should not be revoked or additional

charges made for it or them, and without prejudice
to the city officials taking action in the exercise of
the police power. Of course, what we have said in
this opinion as to the rights of the holders of such
privileges must be recognized. The Stevens case
is the only one we have had any question about;
but while there was an application for a permit
after the schedule was published, which was
approved by the board, the applicants did not
accept it and have not made use of it. The
application was apparently made under a
misapprehension, the party applying supposing it
was necessary for them to do so.

It follows from what we have said that the decrees
in Nos. 56 and 57 (the Academy of Music case),
Nos. 58 and 59 (Hotel Rennert case), Nos. 60 and
61 (Stewart & Co. case), and Nos. 62 and 63
(Isaac Benesch & Sons case) must be reversed in
part and affirmed in part, and those in No. 64 (J.
Henry Miller case) and No. 65 (Stevens Bros.
case) must be reversed, and the one in No. 66
(Fifer case) must be affirmed. As apparently both
sides are in part responsible for the record in Nos.
56 and 57 (in which is the testimony in all the
cases by agreement) being much larger than
necessary, we will not impose all of the costs on
the city, but will direct that the mayor and city
council pay two thirds and the plaintiffs in the
other cases, except Mary A. Fifer, pay the other
third of the costs.

Decree in Nos. 56 and 57 affirmed in part and
reversed in part, and cause remanded, in order that
a decree may be passed in accordance with this
opinion, the mayor and city council of Baltimore
to pay two thirds, and the plaintiffs in this case
and the Hotel Rennert Company, Stewart & Co.,
Isaac Benesch & Sons, and the Benesch Realty
Company, J. Henry Miller, Stevens Bros., and the
trustees under the will of William A. Dunnington
(they being other plaintiffs below) pay the other
third of the costs.

Md. 1917.
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