
Page 1

103 of 125 DOCUMENTS

WARREN MANUFACTURING COMPANY OF BALTIMORE COUNTY vs. THE
MAYOR & CITY COUNCIL OF BALTIMORE ET AL.
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COURT OF APPEALS OF MARYLAND

119 Md. 188; 86 A. 502; 1913 Md. LEXIS 162

January 14, 1913, Decided

PRIOR HISTORY: [***1] Appeal from the Circuit
Court of Baltimore City (BOND, J.).

The facts are stated in the opinion of the Court.

DISPOSITION: Decree affirmed, with costs.

LexisNexis(R) Headnotes

HEADNOTES: Baltimore City: Acts of1908, autho-
rizing increased water supply. Fixtures: mill machinery.
Specific performance: discretion of courts; misrepresen-
tation; inadequacy of price.

By section 15 of Chapter 214 of the Acts of 1908, empow-
ering the Mayor and City Council of Baltimore to enlarge
and extend the water supply for the city, the Water Board
was expressly authorized to acquire by condemnation or
otherwise certain "mills, factories and industrial plants of
every description and their appurtenances"; upon a bill
for specific performance of a contract by the Water Board
to purchase certain lands, mills, etc.,and machinery,that
would be covered by the water of a stream across which
it was proposed to erect a dam, it washeld, that the Act
authorized the purchase of machinery in and attached to
the mill.

p. 204

The fact that the Act required that the title should be in fee
simple to the City of Baltimore does not exclude the right
to purchase machinery or other personal property affixed
to the freehold.

pp. 204, 205

While mere inadequacy of consideration is not sufficient
ground for refusing to decree specific performance of a
contract, yet it may be taken into consideration with other
facts in determining the right to such relief.

p. 213

Where it is shown that one of the parties made represen-
tations, whether innocently or fraudulently, as to material
matters, which were false and which were relied upon by
the other party, or which influenced him in entering into
the contract, a Court of Equity will not compel its specific
performance.

p. 215

Misrepresentations as to material matters, even innocently
made, if relied upon to the extent of making the contract
unconscionable, will debar the party making them from
the aid of equity in its enforcement.

p. 217

In estimating the net profits of a manufacturing business,
an allowance should be made for the deterioration of
machinery; and the officers' salaries and attorneys' fees
should be charged to the expense account, and deducted
from the earnings.

p. 212

Application for specific performance is addressed to the
sound and reasonable discretion of the Court; not to be
used arbitrarily, but according to fixed and established
rules.

p. 205

The Court must be satisfied that the contract sought to be
enforced is fair, just, reasonable and equal in all its parts,
and founded on an adequate consideration, before it will
extend this extraordinary assistance.

p. 205
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Specific performance is notex debito justitiae;to war-
rant its application, the terms of the contract must be
fair, founded on a valuable consideration, and entered
into under circumstances commending it to the favorable
apprehension of the Court.

p. 205

But if a contract for the sale of real estate is in writing and
is certain, fair, based on adequate consideration and ca-
pable of being performed, it is as much a matter of course
for a Court of Equity to decree its specific performance
as it would be for a Court of Law to award damages for
its breach.

pp. 205, 206

Where it is sought to restrain the construction of a dam
over a stream, the work being in the nature of a pub-
lic improvement authorized by an Act of the Legislature,
equity will not enjoin its construction merely upon the
theoretical opinion as to injury.

p. 222

Injunctions should only be granted to restrain an actual
existing nuisance; but where it can be plainly seen that an
act which, when completed, will certainly constitute or
result in a grievous nuisance, or where a party threatens or
begins to do, or insists upon his right to do, certain acts,
the Court will interfere, though no nuisance may have
been actually committed, provided the circumstances of
the case enable the Court to form an opinion as to the
illegality of the acts, or of the irreparable injury which
will ensue.

p. 222

In such a case, however, the Court must at the time the
motion is made, be enabled either to form its own opin-
ion, under the circumstances of the case, as to the legality
of the meditated purpose of the defendant, or to put that
question on a course of immediate trial; and where that
can not be done, the motion for the injunction will not be
allowed to stand over until the purpose of the defendant
has been so far executed that its character may be judged,
but the application will be at once refused, though without
prejudice to any future application.

p. 222

The right of every riparian owner is to enjoy a stream of
running water in its natural state, as to flow, quantity and

quality.

p. 222

Without a grant, either express or implied, no proprietor
has the right to obstruct, diminish or accelerate the im-
pelling force of a stream of running water, excepting as
to such reasonable use which is common to all.

p. 223

On an application for an injunction to enjoin the Mayor
and City Council of Baltimore from constructing a dam
across a stream for the purpose of increasing the water
supply of the city, evidence showed that the erection of
the dam at an elevation of 186 feet would not damage
the appellant's property, and as there was no evidence to
show that the property would be flooded or damaged by
the erection of movable flash boards raising the height of
the dam to 192 feet, which were to be removed in ad-
vance of a flood, it washeld, that the application for the
injunction should be refused.

p. 223

COUNSEL: Wm. Sheppard Bryan, Jr., and Edgar H.
Gans (with whom was Edward N. Rich on the brief), for
the appellant.

S. S. Field, for the appellee.

JUDGES: The cause was argued before BOYD,
C. J., BRISCOE, PEARCE, BURKE, THOMAS,
PATTERSON and STOCKBRIDGE, JJ.

OPINIONBY: THOMAS

OPINION:

[*191] [**502] THOMAS, J., delivered the opinion
of the Court.

In 1908 the Legislature passed an Act "to empower
the Mayor and City Council of Baltimore to establish and
maintain a reservoir or lake in the valley of the Gunpowder
River, in Baltimore County, for the purposes of aug-
menting and improving the municipal water supply of
Baltimore City," etc.

The first section of this Act (Ch. 214 of Acts of 1908,
page 649) authorizes the Mayor and City Council of
Baltimore "to convert the entire valley or basin of the
Gunpowder river, in Baltimore county, and its dependen-
cies, or so much thereof as may be necessary for the
purposes of this Act, from the present dam, at the lower
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end of Loch Raven, in said county, to the upper end of
the village of Phoenix, in said county,[***2] or to such
point above said[**503] village, as may be necessary
or proper for the purposes of this Act, into a reservoir or
basin for augmenting and improving the municipal water
supply of the City of Baltimore; to create, establish and
maintain said reservoir or lake and its appurtenances;----
to create, establish, set apart and maintain, regulate and
protect, afforest or otherwise improve water sheds and
reservations along, and, to such full extent of adjacency
as may be necessary for the purposes of this Act, adjacent
to the waters of said reservoir or lake, for securing a pure,
copious and constant flow of water into said reservoir or
lake; to create, establish and maintain, construct, erect,
lay out and employ all such dams,----instrumentalities or
means, as may be necessary or proper, for the[*192] pur-
poses of this Act, including all instrumentalities or means
for diverting, deflecting, disposing of, controlling, col-
lecting, confining, impounding, storing, protecting, clari-
fying, purifying, transmitting or distributing or otherwise
handling, water that may be necessary or proper for the
purposes of promoting or securing the full working effi-
ciency and utility of said reservoir,[***3] ----to make and
enter into any and all contracts, agreements or stipula-
tions germane to the scope of its power under this Act,----
to acquire by gift, purchase, arbitration, exchange, lease,
whatever the duration of the lease, or other like methods
of acquisition, or by condemnation, any land or property
public, quasi public or private, situated wholly or partly in
Baltimore county or in Baltimore City, or situated wholly
or partly in Anne Arundel county or in any other county
of this State, or any interest, franchise, easement, right or
privilege therein, which may be required for any of the
purposes of this Act, including springs, brooks, creeks,
rivulets, rivers or other water courses, mills, factories and
industrial plants of every description, and their appurte-
nances, workshops, stores, farm buildings, structures and
erections, churches, grave yards, school houses, or, other
school property, dwelling houses, out--houses, bridges,
streets, alleys, roads and ways, and all other buildings,
structures, erections or improvements of every descrip-
tion, on, over or under, land, or other property, or any
interest, franchise, easement, right or privilege therein,----
and generally to do and perform[***4] all and every
such acts or things which, by anything short of a palpably
forced construction, could be held to be auxiliary or con-
ductive to the proper exercise of any, or all, of the powers
of this Act conferred upon the Mayor and City Council
of Baltimore, or to the effective accomplishment of the
leading purposes of this Act.

The title acquired by condemnation, or otherwise, by
the Mayor and City Council of Baltimore, under this Act,
for the purposes thereof, shall, as to land, or other prop-

erty, or things required for said main reservoir or lake,
or for subsidiary reservoirs, lakes, ponds or basins, or
for said water [*193] sheds or reservoirs, or for surface
buildings, erections, structures, works or things of a per-
manent character, involving the idea of exclusive use and
occupation by the Mayor and City Council of Baltimore,
be in fee simple, but may, as to land, or other property, or
things, required for other purposes under this Act, be in
fee simple, or limited to some lesser quantum of interest,
in point of estate, or duration, accordingly as the Mayor
and City Council of Baltimore may determine."

Section 15 declares: "That all the powers, including
powers of condemnation,[***5] and duties heretofore
conferred and imposed, and all the discretion hereinbe-
fore lodged by this Act upon and in the Mayor and City
Council of Baltimore, other than the power of passing or-
dinances hereinbefore expressly conferred upon it, shall
in the name and on behalf of the Mayor and City Council
of Baltimore without the necessity of any further legisla-
tive action by the Mayor and City Council of Baltimore
be exercisable and exercised as one continuous, unbroken
delegation of authority by the municipal officials or offi-
cial who may for the time being have charge of the general
municipal water supply of Baltimore City," except that in
the event that the charge of said water supply shall at
any time be confided to one municipal official, there shall
be associated with him until said main reservoir or lake,
etc., shall have been completed, two capable and upright
citizens of the City of Baltimore to be appointed by the
Mayor, etc. Section 16 authorizes the Mayor and City
Council of Baltimore to issue the stock of said corpora-
tion for a sum not exceeding $5,000,000.00 to cover the
cost of the improvements authorized by the Act, and pro-
vides that the money derived from the sale of said[***6]
stock, not including any premiums, shall be deposited
with the City Register, and be placed to the credit of a
fund to be known as the "Gunpowder Reservoir Fund,"
which shall be exclusively applicable to the cost of carry-
ing the purposes and provisions of this Act into execution,
and shall be chargeable with no other items of cost or ex-
pense whatsoever, and appropriation to[*194] defray
said cost, based upon the estimate of the person charged
with the duty of doing the work contemplated by this Act
shall be annually included by the Board of Estimates in
the usual way in the ordinance of estimates."

Section 17 provides "That in the event of said loan
of $5,000,000.00 being approved by the legal voters of
Baltimore City as hereinbefore mentioned, but not other-
wise, all contracts or agreements, which may have been
entered into prior to the passage of this Act, by the Water
Board of Baltimore City, in and name and on behalf of
the Mayor and City Council of Baltimore with any person
or persons, corporation or corporations, for the[**504]
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acquisition for the purposes of this Act, of any land, prop-
erty or thing shall by virtue of this Act, stand ratified and
confirmed as fully[***7] in all respects as if the same
had been so entered into after the passage of this Act, and
the popular approval of said loan."

Prior to the passage of this Act the Water Board of
Baltimore City entered into an alleged contract with the
Warren Manufacturing Company of Baltimore County for
the purchase of the mill and other property of said com-
pany situated in the valley of the Gunpowder river. The
contract is contained in the correspondence between the
Water Board and the Warren Company, beginning with
the following letter:

February 17, 1908.

Warren Manufacturing Company, Baltimore,
Maryland.

GENTLEMEN:

As to the proposition to acquire the prop-
erty of the Warren Manufacturing Company,
at or near Warren, Md., the Water Board will
agree to purchase the same for $725,000.00,
subject to the ratification of a loan of
$5,000,000, an enabling Act for which
is about to be introduced in the General
Assembly of the State. The said sum to be
paid when available from said loan, with the
understanding that the said Water Board will
rent said property back to the said Warren
Manufacturing [*195] Company for a pe-
riod of two years from the date of said pay-
ment for the rental[***8] of $50,000 a year;
said sum to be deducted from the payment of
$725,000, to be paid as aforesaid.

Very truly,

(Signed) ALFRED M. QUICK,

The Water Board of Baltimore City.

This offer was finally accepted by the Warren
Company on March 3rd, 1908, with the modification that
the "purchase price," $725,000.00, was to be paid "out of
the proceeds of the first sale of bonds under the enabling
Act mentioned," and that "the rent for said property" was
to be paid "quarterly in advance".

The issue of the City stock to the amount of
$5,000,000 for the purposes specified in Act, was by an
ordinance of the Mayor and City Council of Baltimore
submitted to the legal voters of Baltimore City, and was
approved by a majority of the votes cast at the election
held November 3, 1908.

In pursuance of the authority contained in the Act the
Water Board of Baltimore City on the 31st day of July,
1911, passed the following resolution:

"Resolved,That the Water Department
of Baltimore City proceed forthwith to con-
struct a dam of such material as may here-
after be approved by the Water Board, to
such a height that it will in no manner im-
pair the property, property rights or water
[***9] power of the Warren Manufacturing
Company, such dam to be located 2,100 feet
above the present dam at Loch Raven on
the Gunpowder River, measured on axis of
stream, said new dam to be so constructed
that it can subsequently be raised, if occasion
requires, to any elevation deemed reasonably
necessary for impounding the available water
of said river."

On the 27th of September, 1911, the Warren
Manufacturing Company of Baltimore County, the ap-
pellant, filed its [*196] Bill of Complaint in this case
against the Mayor and City Council of Baltimore and the
members of the Water Board of Baltimore City, alleging
the existence of said contract and the failure of the City to
accept the property of the plaintiff in accordance with its
terms; that the defendants had finally determined to exer-
cise the authority vested in them by the Act of 1908, and
had declared their purpose to construct in the valley of the
Gunpowder river, above the present dam at the lower end
of Loch Raven, "an impounding dam to an elevation of
192 feet or thereabouts above mean tide, and thereby to
convert a large part of the valley of the Gunpowder river
into a reservoir or basin for augmenting the municipal
water [***10] supply of the City of Baltimore----that if
the proposed impounding dam is erected to the height of
192 feet or thereabouts above mean tide, and put in use,
the fall from the lower boundary" of the plaintiff's prop-
erty "to the still waters of said dam and down through
said still waters for a distance of several miles, will be
only about 1.80 feet, a fall totally insufficient for the free
and accustomed flow of the water away from" plaintiff's
property "and from the power plant of its aforesaid fac-
tory, and a fall totally insufficient for the continuance and
maintenance of the power in and at said factory;----that the
building and use of the aforesaid dam by the defendant
will irreparably damage" plaintiff's property "by casting
deposits of sand, silt and other things upon the banks and
in the bed of said river along and through the property
of the plaintiff," and will thereby obstruct and fill up the
bed of said river through said property; that it will at all
times during the ordinary flow of the Gunpowder river
greatly impair the water power now and for more than
forty years past used by" the plaintiff in operating its said
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mill, "and that it will be destructive of the said water
power [***11] for about six months of each year, and
that it will, during each year, at the time of high water
in said river, inundate and flood" plaintiff's property; that
if the defendants are permitted to construct said dam, as
aforesaid, "the menace which will exist at all times, of
damage[*197] and injury from floods and back water of
the Gunpowder river, will greatly impair and destroy, not
only the value of" plaintiff's property, "but the established
trade of its aforesaid factory, and render it impossible"
for the plaintiff "to retain or secure sufficient number of
employees for the operation of said factory."

The last paragraph of the bill alleges "that within the
last few days the defendants, the Mayor and City Council
of Baltimore, and the present Water Board of said City,
have advertised for bids for the work of building the dam
mentioned in these proceedings, and have issued certain
plans and specifications for the[**505] doing of said
work----that said plans and specifications show that the
aforesaid dam is to be built at a lower elevation than 192
feet above mean low tide;" that the plaintiff "is credibly
informed and believes and upon information and belief
charges, that[***12] the building of the aforesaid dam
to the elevation set forth in the aforesaid plans and speci-
fications will cause the same general character of damage
and injury to and interference with" the property of the
plaintiff, "and with the operation of its aforesaid factory,
as is set forth in the bill of complaint, less only in degree,
frequency and extent."

The prayer of the bill is for an injunction enjoining the
erection of a dam according to said plans and specifica-
tions, etc., and for specific performance of said contract.

On the 11th of October, 1911, the present members
of the Water Board of Baltimore City were made defen-
dants, and on the 3rd day of January, 1912, on the petition
of the plaintiff, the Court below granted an injunction
enjoining the defendants, etc., from doing any work in
the construction of the dam mentioned until the final de-
termination of the case. The Mayor and City Council of
Baltimore and the present members of the Water Board
of Baltimore City answered the bill of complaint, and
filed a motion for a dissolution of the injunction. The case
was set down for a hearing on the motion to dissolve the
preliminary injunction, but by agreement of counsel the
whole [***13] controversy was[*198] considered and
disposed of by the Court below, and this appeal is from a
final decree dissolving the injunction and dismissing the
bill, as against the Mayor and City Council of Baltimore
and the present Water Board of Baltimore City, "without
prejudice to any new application for an injunction that
the plaintiff may think itself entitled to make at any time
hereafter, when it shall think that danger of damage to its

property more clearly appears."

One of the defences relied on by the defendants is that
section 17 of the Act of 1908 only ratifies such contracts,
made prior to the passage of that Act, as the Water Board
is authorized to make under the provisions of the Act, and
that the Act does not authorize the purchase of movable
machinery in a mill. If this contention of the defendants
was sound, it would be a complete answer to the claim of
the plaintiff for specific performance of the alleged con-
tract, for it is conceded that prior to the Act of 1908 the
Water Board had no power to make such a contract, and
unless it can be fairly included within the terms of section
17 of that Act it is a mere nullity.

The terms of section 17 are general and do not[***14]
refer to any particular contract. It declares that contracts
made by the Water Board prior to the passage of the Act,
"for the acquisition for the purposes of this Act of any
land, property or thing shall, by virtue of this Act, stand
ratified and confirmed as fully in all respects as if the
same had been made after the passage of this Act." The
words "for the purposes of this Act," and the words "in all
respects as if the same had been so entered into after the
passage of this Act," clearly indicate that the Legislature
only intended to ratify prior contracts of the Water Board
for the acquisition of such "land, property or thing" as the
City is authorized to acquire under the provisions of the
Act. But the more important inquiry in this connection is,
does the Act authorize the acquisition of property of the
kind mentioned in the contract in question?

[*199] The property is described in the correspon-
dence referred to as "all the real estate and interest of
every kind in real estate, all the buildings and improve-
ments of every character, all machines and machinery and
all water rights and privileges, all unencumbered, which
the Warren Manufacturing Company owns in or near the
[***15] village of Warren, in Baltimore County." This
property consists of several mills buildings, equipped with
machinery employed in manufacturing cotton duck and
operated by water and steam power, about 244 acres of
land, a number of dwelling houses, used and occupied by
the officers and employees of the company, farm build-
ings, and a number of other buildings used in connection
with the mill.

It appears from the testimony of Mr. Whitman, who
made out a list and an estimate of the value of the machin-
ery in and connected with the mill, that the water power
machinery and steam engine and boiler were annexed to
the land, or built in or annexed to the buildings, and that
the water power machinery is connected with the mill
by two large shafts, which are supported by and secured
to "masonry pier foundations that are probably seven or
eight feet above the floor level and about ten feet in one
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direction by ten or twelve feet in the other," and which
were built for that purpose, and that the power is conveyed
from these shafts by belts to the line shafts of the mill,
which are bolted to the floor, and to the machinery. The
heavier looms in the mill are supported by and secured to
masonry foundations[***16] which were built for that
purpose.

By section 15 all the powers conferred by the Act,
other than the power to pass ordinances, are to be ex-
ercised by the municipal officials who have charge of
the municipal water supply of Baltimore City, and these
officials constitute the Water Board of Baltimore City.
They are authorized to convert the entire valley or basin
of the Gunpowder River, or so much thereof as may be
necessary, into a reservoir or basin for the purpose of aug-
menting and improving the water[*200] supply of the
city, and to that end they are empowered "to acquire by
gift, purchase, arbitration, exchange, lease, whatever the
duration of the lease, or other like methods of acquisition,
or by condemnation, any land[**506] or property * *
* which may be required for any of the purposes of this
Act, including springs, brooks, creeks, rivulets, rivers or
other water courses, mills, factories and industrial plants
of every description, and their appurtenances," etc.

The Water Board is, therefore, expressly authorized
to acquire by condemnation or otherwise "mills, factories
and industrial plant of every description, and their ap-
purtenances," and the appellant has cited[***17] many
cases holding that the words mills, factories, etc., include
all of the machinery annexed to the mill and used therein.
Patterson v. Delaware Co., 70 Pa. 381; Schott v. Harvey,
105 Pa. 222; Teaff v. Hewitt, 1 Ohio St. 511; Gibson v.
Hammersmith Ry. Co., 32 L.J. Ch. (N.S.) 337; Delaware
L. & W. R. R. Co. v. Oxford Iron Co., 36 N.J. Eq. 452;
William Firth Co. v. S. Carolina Loan and Trust Co., 122
F. 569; Dudley v. Hurst, 67 Md. 44, 8 A. 901.

In the case ofDudley v. Hurst, supra,the mortgagor
owned a farm upon which he had established a canning
factory for the purpose of canning fruit, vegetables and
corn. The mortgage conveyed the farm, "together with all
the buildings and improvements thereon, and the rights,
roads, ways, waters, privileges, appurtenances and ad-
vantages thereto belonging, or in any wise appertaining."
The farm was sold under the mortgage, and the purchasers
took possession of the property After the sale the mort-
gagor executed a chattel mortgage of the machinery in
the canning factory, and the[***18] mortgagees in the
chattel mortgage were about to sell the machinery under
the power of sale contained therein when the purchasers
of the real estate at the mortgage sale obtained a prelim-
inary injunction against such sale, upon the ground that
the machinery in the canning factory were fixtures, and

passed to them under the mortgage sale. In that case the
[*201] Court, after stating that the main part of the ma-
chinery consisted of a boiler which was placed upon a
brick foundation in a boiler house built for that purpose,
and connected by pipes with a steam pump and with the
kettles and scalder, etc., in the canning house proper, and
that in order to move the boiler, pump and process ket-
tles it would be necessary to tear down the boiler house
and to tear up the floor of the process room, said: "That
the machinery above described, and which constituted the
motive power of the factory, is a fixture, and as between
mortgagor and mortgagee passed to the latter, we think,
well settled. CHANCELLOR JOHNSON, who seems to
have favored the relaxation of the ancient rule, as far as
practicable, inM'Kim v. Mason, 3 Md. Ch. 186,decided
that the motive power of a cotton[***19] mill, consist-
ing of boiler, engine, etc., passed to the mortgagee, even
when they were placed upon the land after the mortgage
was executed."

"Many other cases might be cited from other states
showing that machinery located as that we have described,
passes to the mortgagee, but it is hardly necessary to cite
them."

"But it seems to be intimated inKirwan v. Latour (1
H. & J. 289),above cited, that, although what was actu-
ally fastened to the soil passed by the deed, such parts
of the distillery as were not so fixed did not so pass.
This case was decided in 1802. But since the decision of
that case the doctrine ofconstructiveannexation has been
much discussed. From the general current of decisions,
the following principle seems clearly deducible:

"Where in the case of machinery theprincipal part
becomes a fixture by actual annexation to the soil, such
part of it as may be not so physically annexed, but which if
removed would leave the principal thing unfit for use, and
would not of itself and standing alone be well adapted
for general use elsewhere, is considered constructively
annexed."

"Thus the key of a lock, the sail of a wind mill, the
leather belting of[***20] a saw mill, although actually
severed from the principal thing and stored elsewhere,
passed by constructive[*202] annexation. They must
be such as to go to complete the machinery, which is af-
fixed to the land, and which, if removed, would leave the
principal thing incomplete and unfit for use.Beardsleyv.
Bank,31 Barber 619;Burnside v. Twitchell, 43 N.H. 390.

"In this case there are some articles not actually an-
nexed to the soil, such as crates, cripping machines and
work tables, but are essentially necessary to the working
of the principal machinery, and passed by constructive
annexation. The main machinery would not be in work-
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ing condition without them, and they are not adapted for
general purposes."

Mr. Lewis, in his work on Eminent Domain,says:
"Fixtures upon the property taken must be valued and
paid for as part of the real estate, and any depreciation in
the value of fixtures upon the part not taken is to be taken
into consideration, the same as damage to the soil itself."
2 Lewis on Eminent Domain(3rd Ed.), sec. 728. See also
Edmands v. Boston, 108 Mass. 535; Allen v. Boston, 137
Mass. 319;[***21] Whitev. Cincinnati R. & M. R. R.,
34 Ind. Ap. 287.

In the case ofMatter of the Mayor, 39 A.D. 589, 57
N.Y.S. 657,the city contended that although the machin-
ery as it stood upon the land would be a fixture as between
vendor and vendee, that rule did not apply in condemna-
tion cases, and that it was the duty of the owner to remove
all machinery that could be removed without its practical
destruction. In that case the Court said: "There is practi-
cally no dispute upon the evidence that, as between vendor
and vendee, a very large portion of this machinery should
have been regarded as a fixture,[**507] and, therefore,
if the premises had been sold by contract between two
individuals the machinery would go with the land. Does
this law of fixtures apply to this class of cases?" After
stating the rule in regard to fixtures, as between vendor
and vendee, the Court says further: "The same rule exists
in proceedings to take land under the right of eminent
domain, and the commissioners of estimate have no right
to restrict the assessment to the simple value of the land,
compelling the owner to retain the fixtures on the[*203]
premises, and exempting the city[***22] from an obli-
gation to take and pay for them as a part of the land. (
Schuchardt v. Mayor, 53 N.Y. 202, 208.)Whatever has
been put upon the land by the owner with the intention
that it should remain upon the land and was essential to
the use which he made of it, is, generally speaking, as
between himself and his vendee, a fixture, and goes with
the land when he shall sell it."

This case is cited inLewis on Eminent Domain, supra,
and in a note in 15Cyc.759, and was followed in the case
of Whitev. Cincinnati R. & M. R. R., supra,where the
appellate Court of Indiana held that "in a proceeding to
condemn, for a railroad right of way, land on which there
are buildings constituting a manufacturing plant, the ma-
chinery therein necessary to carry on the business of the
plant, regardless of the manner of its attachment to the
freehold, should be considered as part of the freehold,
in estimating the damages." In that case the Court said:
"The case at bar seems to have been tried upon the the-
ory that a part of this machinery should be considered
as part of the land, while a part of the machinery might
not be so considered. It is clear from the record[***23]

that the improvement upon the real estate consists not
simply of certain buildings containing various pieces of
machinery, but of a paper mill----a thing complete within
itself. Such machinery as is necessary and essential to a
paper mill plant would be without value except as a part
of a paper mill. Means were provided for utilizing the
water power, buildings erected, and machinery placed in
position for the purpose of establishing a paper mill. It is
not questioned that the buildings should be regarded as
a part of the land. In such cases there is no more reason
for saying that the machinery necessary and essential for
the carrying out the purpose of the mill is a mere incident
or accessory to the buildings than there is for saying that
the buildings are incident or accessories to the machin-
ery. One machine essential in the manufacture of paper
might be so annexed to[*204] or constitute such part
of a building that it could not be removed, and another
machine equally essential might be easily removed, and
yet, when the two machines are separated, each is without
value for the uses intended. In such case both of the ma-
chines should be considered as attached to the freehold--
one[***24] by real and the other by constructive annex-
ation. As the machinery is permanent in its character, and,
being essential to the purpose for which the buildings are
used, is a fixture, it must be regarded as realty, and goes
with the buildings. The land, water power, buildings and
machinery constitute a paper mill plant----a unit."

If the machines and machinery in the cotton duck mill
of the appellant are tested by the principles announced
in Dudley v. Hurst, supra,it would seem clear that, as
between a vendor and a vendee of the land and mill, they
should be regarded as actually or constructively annexed
to the buildings or land, and, therefore, as fixtures, and
if, in accordance with the doctrines announced inLewis
on Eminent Domainand the cases last cited, which seem
eminently just and fair, we apply that rule to property
taken under condemnation proceedings, it follows that if
the City had condemned the land and mill of the appellant
it would have been required to take the machinery men-
tioned in the contract. As the Water Board is authorized by
the Act to acquire by condemnation or otherwise "mills,
factories and industrial plants," which must be construed
[***25] to include the machinery in and annexed to mills
and we do not think that the contract of the appellant and
the Water Board is open to the objection that it includes
property which the city is not authorized to acquire under
the Act.

It is urged by the appellees that as nearly all of the
items of property mentioned in the Act are species of
real property, following the maximNoscitur a sociis,the
words "Mills, factories and industrial plants" should be
interpreted to mean real property, not including movable
machinery in mills, factories, etc. And this view, they
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claim, is strengthened by the requirement that the title
of the city shall "be [*205] in fee simple." But if we
treat this machinery as fixtures, and, therefore, as a part
of the land or real property, we are still within the rule of
construction referred to.

As a further defense to the demand for specific per-
formance of the alleged contract, the defendants insist in
their answers that the amount specified therein is greatly
in excess of the real value of the property and that the
Water Board was induced to enter into said contract by
false representations of material matters made by the ap-
pellant or its representatives[***26] to the Water Board,
or the members thereof, and upon which it relied.

An application for specific performance of a contract
is addressed to the sound and reasonable discretion of
the Court. This discretion is not an arbitrary one, "but a
sound judicial discretion, regulated by fixed and estab-
lished rules." As said inGough v. Crane et al., 3 Md.
Ch. 119:"In the exercise of a sound and judicial discre-
tion, the Court will not be active in specifically enforcing
[**508] claims, not under the actual circumstances just
between the parties," or as stated inGeiger et al. v. Green,
4 Gill 472: "A Court of equity must be satisfied that the
contract sought to be enforced is fair and just and reason-
able and equal in all its parts, and founded on an adequate
consideration, before the Court will interpose with this
extraordinary assistance." It is said inO'Brien v. Pentz, 48
Md. 562:"The interposition of a Court of equity in grant-
ing relief by the enforcement of the specific performance
of any contract, it is not a matterex debito justitiae,and
to warrant its interference, the terms thereof must be fair,
and it must be[***27] founded on a valuable considera-
tion, and be made under circumstances commending it to
the favorable apprehension of the Court," and inPopplein
v. Foley, 61 Md. 381:"While specific execution is a matter
not of absolute right in the party, but of sound discretion
in the Court, yet if a contract respecting real property is in
writing, and is certain, fair in all its parts, for an adequate
consideration, and capable of being performed, it is as
much a matter of course for a[*206] Court of equity
to decree specific performance of it, as it is for a Court
of law to give damages for a breach of it." In the light
of these rules, let us examine the facts and circumstances
connected with the execution of the contract in question,
in order to ascertain whether it is entitled to the favorable
consideration of a Court of equity

A bill to authorize the improvements mentioned in
the Act of 1908 was first introduced in the Legislature
in 1906. To that bill Baltimore County and the Warren
Manufacturing Company secured certain amendments
which they deemed necessary for the protection of their
interests, but which were so objectionable to the City that

the bill was abandoned.[***28] In the fall of 1907
the city officials undertook to adjust these differences
between the City and Baltimore County and the Warren
Manufacturing Company in advance of the meeting of the
Legislature of 1908. The negotiations between the City
and the Warren Manufacturing Company, which were
conducted mainly by Mr. Quick, president of the Water
Board, on behalf of the Water Board, and by counsel
for the Warren Company, resulted in the contract con-
tained in the correspondence referred to. The object of
the Warren Company was to accomplish the sale of their
entireproperty, including all machinery in its mill, at what
it claimed was a fair valuation, while the moving purpose
of the Water Board in these negotiations was to purchase
the property at the most reasonable price possible, in order
to avoid the risk of condemnation proceedings, and the
imposition upon the City of excessive damages through
the adoption of a rule of damages that would be especially
burdensome. One of the things feared by the Water Board
was a valuation by a jury of the appellant's cotton duck
factory as a "going concern" based upon a capitalization of
the net profits of its business. One of the important items
[***29] of property considered was the machinery in the
mill. During these negotiations counsel for the Warren
Company wrote Mr. Quick, "Mr. Hooper estimates that
$42.00 per spindle is about what it would cost to build
[*207] and place the machinery of the Warren Mill."
"Mr. Hooper's estimate of the machinery is, at $42.00 a
spindle, nearly $300,000," and also told Mr. Quick, "That
the company earned the previous year net eighty thousand
dollars approximately, and for two or three years previous
to that between sixty and eighty thousand dollars." These
statements made by counsel for the company were based
on a statement to him, and statements of the earnings of
the Warren Company, made by the officers of the com-
pany. But it clearly appears from the evidence that Mr.
Hooper never examined the machinery and plant of the
Warren Company, and that his estimate of $42.00 a spin-
dle was an estimate of the value of the entire plant, and
that the statement of the company during the years men-
tioned, when corrected so as to show the net profits of the
business for those years, do not justify said statement as
to the net earnings of the company. Mr. Baldwin, Jr., did
have a conversation with Mr.[***30] Hooper in regard
to the value of the machinery of the Warren Company, in
which, Mr. Hooper says, "in a rough off--hand way, I gave
him what I thought was approximately the value of the
plant, not only the machinery, but the plant. Mr. Hooper
states that he had never seen the Warren property, and that
he told Mr. Baldwin at the time that he could not place
any value on the plant without seeing it. He says further
that when he gave him the off--hand estimate of $42.00 a
spindle, he had in mind "a steam--driven plant," includ-
ing the mill buildings. Mr. Baldwin's version of what was
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said in that conversation fully justifies his statement in
his letter to counsel for the Warren Company, and while
Mr. Hooper's recollection is not very clear as to all that
was said it is very evident that he did not intend the "off--
hand" estimate made by him to be treated as a final esti-
mate of the value of the machinery, for in his letter to Mr.
Baldwin, Jr., dated December 19th, 1908, he says:

"DEAR SIR:

In the testimony before the Warren inves-
tigating committee at its last session I notice
I am again quoted[*208] as having given
you a valuation of some $300,000 on the ma-
chinery in their[***31] mill.

You will remember that I promptly dis-
claimed such testimony upon its first appear-
ance, and I now wish to emphasize the fact
that I never gave you any formal estimate of
the value of your property.[**509] I met
you at the Merchants' Club about a year ago
and you asked me what it would cost to build
and equip a mill of the "Warren" class, and
I told you offhand about $42.00 per spindle,
which included mill building, machinery and

steam power plant. I later, at your request,
visited the plant for the purpose of forming
an estimate of its present value, but owing
to your failure to furnish an inventory of the
equipment I neither furnished you a report
nor made any estimate beyond the casual one
named in the first instance."

The letter of counsel for the Warren Company to Mr.
Quick, which was based on a report of the conversation
with Mr. Hooper to which we have referred, and in which
he stated that Mr. Hooper's estimate of the machinery,
at $42.00 a spindle, was nearly $300,000, does not state
that the mill building was included in that estimate, and
we think that Mr. Quick was justified in concluding from
that letter that the estimate had reference to the machinery
[***32] alone, and that he did so understand the letter
is clearly shown by his testimony and his letter to Mr.
Bruce.

The statement of counsel for Warren Company as to
the net earnings of the company for the year 1907 and
for two or three years prior thereto was based on the fol-
lowing statements made by an officer of the company:
[*209]

Statement of Warren Mfg. Co., 12 Months Ending
December 31, 1905.

ASSETS.
Amount due by Woodward, Baldwin & Co. $ 32,793.12
Stock manufactured goods 1,764.77
Cotton on hand (302 bales) and in process 33,662.88
Mill supplies 2,924.75
Coal and wood 307.50
Farm, horses, wagons, machinery, etc. 1,000.00
Open accounts 114.77
Cash at mill 77.69
Cash in bank 293.31

$ 72,938.80
LIABILITIES.

Amt. due National Ex. Bank $ 20,000.00
Pay roll 3,510.44
Unpaid bills 2,217.51

25,727.95
Present surplus $ 47,210.85
Surplus, Dec. 31, 1904 41,226.30
Increase in surplus past 12 months $ 5,984.55

Dividens paid:
January 24, 1905 $ 4,000.00
July 25, 1905 4,000.00

$ 8,000.00
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Statement of Warren Mfg. Co., 12 Months Ending
December 31, 1905.

New machinery, improvements and
betterments:

Expended 6 mos. to
June 30 $ 20,371.68

Expended 6 mos. to
Dec. 31 17,698.00

38,069.68
46,069.68

$ 52,054.23
Less received from insurance companies account
fire farm barrack 1,050.00

Profit, 12 months $ 51,004.23

[***33] [*210]

Statement of Warren Mfg. Co., 12 Months Ending
December 31, 1906.

ASSETS.
Woodward, Baldwin and Co., amount due $ 54,095.46
Stock manufactured goods (964 lbs. duck,
17 1/2 c.; 1795 lbs. yarn, 16c.) 455.90

Cotton on hand (258 lbs., 126803 lbs. at 10.78) 13,669.36
Cotton in process (116983 lbs.) 15,508.44
Mill supplies 4,129.20
Coal and wood 629.47
Farm implements and supplies 1,000.00
Open accounts 929.98
Cash in bank 24.46
Cash at mill 135.37

$ 90,579.64
LIABILITIES.

Pay roll $ 1,920.92
Unpaid bills 667.23

2,588.15
Present surplus $ 87,991.49
Surplus, December 31, 1906 47,210.85
Increase in surplus, 12 months $ 40,780.64

Dividends paid $ 14,400.00
New machinery & improvements 10,354.92
Purchase of blacksmith shop and
grounds 568.70

Paid on acct. road improvement 516.31
25,839.93

Profit, 12 months $ 66,620.57



Page 11
119 Md. 188, *210; 86 A. 502, **509;

1913 Md. LEXIS 162, ***33

[*211]

Statement of Warren Mfg. Co., 12 Months Ending
December 31, 1907.

ASSETS.
Woodward, Baldwin & Co., amount due $ 97,550.08
Stock mfg. goods 7,776.13
Cotton on hand and in process 23,903.60
Mill supplies 3,793.69
Coal and wood 599.56
Farm implements and supplies 1,000.00
Open account 783.99
Cash in bank 407.32
Cash at mill 57.60
Unexpired insurance 1,296.42

$ 137,168.39
LIABILITIES.

Unpaid bills $ 942.70
Pay roll 2,121.06

3,063.76
Present surplus $ 134,104.63
Surplus, December 31, 1906 87,991.49
Increase in surplus, past 12 mos. $ 46,113.14

Dividends paid $ 25,600.00
Improvements 3,607.63
Extraordinary expenses 10,400.00

39,607.63
Profit for 12 months $ 85,720.77

[***34]

In all these statements, in ascertaining the profits for
the year, there is added to the increase in surplus the
amount expended for machinery and improvement. For
instance, in the statement for the year 1905 there is added
$38,069.68 for machinery, improvements, etc., and in the
statement for the year 1906, $10,345.92, and for the year
1907, $3,607.63. The evidence shows that some of the
machinery included in these items was purchased to take
the place of old and discarded[*212] machinery, and
no allowance is made in the accounts for depreciation of
machinery or other property. There is evidence tending
to show that at least ten per cent. of the[**510] value
of the machinery should be allowed for depreciation, but
apart from that it is quite evident that if this machinery
took the place of old machinery, and was required in order
to maintain the proper efficiency of the plant, it should
not be regarded as betterments, in estimating the net prof-
its of the business. Mr. Britton, the superintendent of the

company, testified that the new looms purchased in 1905
and in 1906, took the place of the old ones, which were
disposed of by the company as scrap, and the evidence
[***35] shows that in 1905 the amount expended for
looms was about $12,603.74, and in 1906, $3,522.20.

In the statement for 1907 we find added for im-
provements $3,607.63 and for "extraordinary expenses"
$10,400.00; $1,096.21 of the $3,607.63 was expended
for machinery. Of the $10,400.00, $9,600. was for eight
years' salary for the president and $800.00 was for counsel
fees.

That the salaries of officers and counsel fees should
be charged in the expense account, and deducted from
the earnings in ascertaining the net profits, would seem to
admit of little doubt.

We also think that in the statements referred to, where
the cost of machinery is added to the surplus of the previ-
ous year in ascertaining the profits of a year's operations,
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there should be some deduction for the depreciation of
the machinery, and that, allowing for such deductions, a
statement that the net earnings of the company for the year
1907 was $80,000.00, and for two or three years previous
from $60,000.00 to $80,000.00, would be misleading.

Plaintiff's witnesses, Mr. Whitmam and Mr. Allen,
valued the water power of the company's plant at
$287,950.00, the buildings at $189,250.00, the land at
$42,100.00,[***36] and machinery $245,415.00, mak-
ing a total of $764,715.00. The evidence shows that while
these witnesses were familiar with the cost of machinery
of the kind used in the Warren Mill,[*213] and with
the method of ascertaining the value of water power as
compared with the cost of steam power, they had very
little knowledge of the market value of land or the value
of such plants in Maryland. Witnesses for the defendants,
who based their estimates upon sales of similar properties
or plants in this State, and upon the market value of land
in the neighborhood of the Warren mill, and the reports
of the officers of the company made for the purpose of
furnishing a basis of taxation, place a very much lower
valuation upon the company's property. Without under-
taking to determine upon this evidence what the value
of the property was at the time the contract in question
was made, we can not escape the conclusion that the sum
named in the contract is in excess of what should have
been regarded as its market value.

In determining how far the misrepresentations re-
ferred to, and the fact that the sum named in the contract
was in excess of the market value of the property, should
influence a[***37] court of equity, certain well settled
principles must be adhered to. This Court has repeatedly
announced the rule that "A Court of Equity does not affect
to weigh the actual value, nor to insist upon the equivalent
in contracts, where each party has equal capacity" (Young
v. Frost, 5 Gill 315),and in the case ofLawson v. Mullinix,
104 Md. 156, 64 A. 938,the Court quotes the statement
in Shepherd v. Bevin et al., 9 Gill 32:"None of them (re-
ferring to cases cited by counsel for the appellee), assert
that inadequacy of price alone, unattended by fraud or
circumstances of suspicion, was ever declared sufficient
ground to avoid a contract in other respects regular. On
the contrary, the parties have a right to make their own
contracts, and the mere inadequacy of price is no ground
of objection, where the contract is fair and voluntary." As
to the affect of misrepresentations that are material and
relied upon, the authorities seem equally clear. InFry on
Specif. Perf.(5th Ed.), the author says, on page 325: "A
misrepresentation, whether fraudulent or innocent, hav-
ing relation to the contract, made by one of the parties
[***38] to [*214] the other of them is a ground for
refusing the interference of the Court in specific perfor-
mance at the instance of the former party"; and, on page

335: "It is not, of course, necessary that the statements
which were false should have been the sole inducements
to the contract." The same author, on page 334, after re-
ferring to the case ofRedgravev. Hurd, 20 L.R. Ch. Div.
1, in which it was said that if the representation made to
a party to a contract is a material representation, "it is an
inference of law that he was induced by the representa-
tion to enter into it," says: "This is probably an erroneous
statement; but the law probably justifies this view that if
the representation be of the kind likely to be influential on
the mind, the Court will so hold it, on very slight evidence,
unless the contrary be satisfactorily shown by evidence
or admission." Except as to the degree of proof neces-
sary to show that the representations were relied upon,
the same rule is stated inPomeroy on Specif. Perf.(2nd
Ed.) secs. 209--218. The Court said in the case ofGurley
v. Hiteshue, 5 Gill 217:"A Court of Equity, professing
as it does to lend its[***39] aid exclusively to cases in
which a claim can be conscientiously enforced, will never
coerce the specific performance of a contract for a party
who has not acted fairly, openly and without suppression
of any important fact, or the expression of any falsehood.
Whether with a fraudulent design or innocently, yet if a
false impression has been conveyed and made the basis of
the contract, this extraordinary jurisdiction of the Court
will not be exercised by coercing a specific performance."
And in the case ofCrane v. Judik, 86 Md. 63, 38 A. 129,
JUDGE [**511] RUSSEUM said: "In making the sale
of a ground rent of one hundred and forty dollars, under
the circumstances of this case, whether fraudulently or in-
nocently, a false impression was conveyed and made the
basis of the contract, and the extraordinary jurisdiction of
the Court of Equity ought not to be exercised by coercing
a specific performance."

[*215] The rule fairly deducible from these author-
ities, and many others that might be cited to the same
effect, is that while inadequacy of consideration is not
alone a sufficient ground upon which to refuse specific
performance of a contract, it may be taken[***40] into
consideration with other facts in determining the right to
such relief, and that where it is shown that one of the
parties to the contract made representations, either fraud-
ulently or innocently, as to material matters, which were
false, and which were relied upon by, or which influenced
the other party, in entering into the contract, a Court will
not grant specific performance. In other words, unless the
Court can see that the contract is in all respects fair it will
not aid in its enforcement.

That the misrepresentations to which we have referred
were material, and that Mr. Quick, the president of the
Water Board, who conducted negotiations on behalf of
the city, was influenced by them, is shown by his letter
to Mr. Bruce of January 23, 1908, in which after stating
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that he had offered the company $600,000.00 and that
the company's estimate of the value of the property was
between $875,000 to $1,200,000 but that counsel for the
company had suggested that the company might prob-
ably accept a sum between $725,000 and $800,000, he
says, in regard to the machinery, and in explanation of his
offer, that counsel for the company "presented two esti-
mates, one made by Mr. Hooper[***41] of $280,000,
and the other made by the company's superintendent of
$250,000. The only way in which we could determine
whether these estimates are fair or not would be by get-
ting an expert to make a valuation. In order to save the
time and expense that would involve I simply took the su-
perintendent's estimate of $250,000 and cut off $50,000
from it for depreciation, which I understand he did not
allow." The letter, after explaining the difficulty of esti-
mating the value of the water power, then contains this
inquiry. "If it does not materially increase that estimate,
do you believe that there are other considerations suffi-
ciently important to justify us in increasing our offer to
some amount within the[*216] limits of from $725,000
to $800,000 which, 'counsel for the company suggested
might be accepted,' such considerations as the fact that
if we do not agree on a price now the company may be
delaying condemnation proceedings accumulate more net
earnings from operations at the rate of about $80,000.00
a year, or that if the property should be valued as a going
concern on the basis of present not earnings, at any rate
from 7 per cent. down to 4 per cent., the valuation would
[***42] be over $1,000,000.00 or the extra cost to us, if
we have to go through condemnation proceedings."

In reply to this letter Mr. Bruce stated that, after arriv-
ing as nearly as he could at the elements of valuation that
were more or less susceptible of precise determination,
he should undoubtedly take into account the fact, that
if he did not reach an agreement with the company the
Legislature might impose upon the city the special rule
of damages for which the company had been striving,
and that a jury would probably place the highest valua-
tion upon the property. After this letter was received Mr.
Quick made an estimate of the water power; and secured
from Mr. Yellott an estimate of the value of the land, from
Mr. Preston an estimate of the value of the improvements,
and from Mr. Thomas an estimate of the value of the ma-
chinery, and these estimates amounted to $581,000.00 for
the entire property. The difference between this estimate
and the amount mentioned in the contract is $144,000.00
and in making the offer of $725,000.00 which, even after
deducting the rent mentioned in the agreement, was in ex-
cess of the estimate of its experts, the Water Board must
have been moved by the[***43] fear of condemnation
proceedings, and that fear was undoubtedly increased by
the statement that Mr. Hooper, who had recently built a

cotton duck mill at Woodberry, had valued the machinery
at nearly $300,000.00 and the statement that the net earn-
ings of the company was $80,000.00 for the year 1907,
and from $60,000.00 to $80,000.00 for two or three years
previous, and the probable effect of such evidence upon
a jury.

[*217] Mr. Quick testified that the statement that Mr.
Hooper has estimated the value of the machinery at nearly
$300,000 undoubtedly had some effect on his estimate of
its value, but apart from this testimony we think that the
evidence shows that he and the Water Board in agreeing
upon the price named in the contract, were influenced by
these misrepresentations, to such an extent that, in view of
the fact that the amount named is in excess of the market
value of the property the contract cannot be said to be in
all respects fair and just.

We are not to be understood as saying that the coun-
sel for the company or an officer of the company was
guilty of fraud or of making wilful misrepresentations.
We do not understand the pleadings as making such a
charge, and[***44] there is no evidence in this case
to warrant such an imputation. Misrepresentations as to
material matters, though innocently made, if relied upon
to the extent of making the contract unconscionable, will
disentitle the party making them to the aid of a Court of
equity to enforce it.

Nor is there any suggestion in the record of any fraudu-
lent or corrupt arrangement between the Warren Company
and the Water Board. The contract was not published in
[**512] the newspapers or generally known of until af-
ter the loan was ratified at the general election in 1908,
but it is not intimated either in the pleadings or evidence
that that was due to any irregularity in the conception of
the contract. The only explanation found in the record is
the request of the Warren Company that the agreement
"should not be given any publicity". The reason assigned
for making this request was that the company would have
"great difficulty" in retaining its employees after it was
generally known that the company would not continue its
business.

The only remaining question necessary to be consid-
ered relates to the right of the appellant to an injunc-
tion restraining the erection of the proposed dam on the
Gunpowder[***45] river.

[*218] The evidence shows that it is the purpose of
the Water Board to so construct the dam as not to injure
or interfere with the property of the Warren Company.

Mr. Whitman, the Water Engineer of the City, says it
has not been determined to what height the proposed dam
is to be built, that it will take at least a year and proba-
bly eighteen months before the dam can be built to the
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height of 186 feet, and that will give him ample opportu-
nity to determine with certainty to what height the dam
may be erected without in any way injuring the property
of the appellant or interfering with its use, and that when
that is determined he will in pursuance of the resolution
of the Water Board, stop the construction of the dam at
that elevation. The specifications indicate that the dam is
to be built to the height of 186 feet, with movable flash
boards erected on the crest of the dam by which the el-
evation may be increased. The plans also include sluice
gates, located below the crest of the dam. These flash
boards and sluice gates are to be so constructed that the
flash boards may be raised and the gates opened during
a flood, and Mr. Whitman states that the sluice gates are
large[***46] enough to carry off any flood such as usu-
ally occurs about once a year. The proposed dam is to be
located about 2,100 feet above the present dam at Loch
Raven, and about seven miles below Merryman's dam,
on the property now owned by the City, and about eight
miles below the Warren Company's mill. The elevation of
the present dam is 171.2 feet, the elevation at Merryman's
dam is 194.14, the elevation at the lower boundary of the
Warren property is 195 feet, and the elevation of the tail
race of the Warren mill is 195.85 feet. With the proposed
dam at an elevation of 186 feet the lake would extend up
the river to a point some distance below Merryman's dam,
and with the dam at 192 feet the lake would reach a point
about 250 feet below Merryman's dam. The valley of the
river above the Warren Company's property is quite wide,
but on the Warren property the river flows through what
is termed a narrow gorge.

[*219] The evidence of the experts produced by the
company is to the effect that the erection of the dam to
an elevation of 186 feet or 192 feet will during ordinary
floods seriously damage the plaintiff's property by forc-
ing the water back on the property and causing it to rise
[***47] at the Warren mill. They state that the water
flowing through the Warren property, when it strikes the
"dead level"of the lake will be forced back until it is
raised high enough on the Warren property to have suf-
ficient force to move the water in the lake. On the other
hand, the experts produced by the City state with equal
positiveness, that as the level of the water in the lake to
be formed by the proposed dam is below the level of the
Warren property, the erection of the dam to an elevation
of 186 feet, or to an elevation of 186 feet with movable
flash boards, increasing that elevation to 192 feet, would
have no practical effect upon the Warren property. They
say further that the flow of a river can only be determined
by taking cross sections of the stream, and calculating the
flow by the use of Kutter's formula and other formulas
well known to hydraulic engineers, which method was
not employed by plaintiff's experts.

It is not easy, of course, for a Court to determine with
any measure of accuracy the relative weight of such tes-
timony, but in this case the Court if greatly aided by the
record of floods that have occurred in the valley of this
river. The evidence shows that[***48] in 1889, during
the Johnstown flood, the water rose to the height of four-
teen feet above its normal elevation at the tail race of the
Warren mill, and flowed over the dam at Loch Raven to
the height of about eight feet above the dam. The differ-
ence, therefore, between the elevation of the water at the
tail race of the Warren mill and the water at Loch Raven
during that flood was about thirty feet. The height of the
water at the Warren mill during that flood must undoubt-
edly have been due in large measure to the fact, that the
water in the wide valley above the Warren property was
forcing the water through the narrow gorge on the Warren
property. All of [*220] the experts agree that such a flood
would not rise to the same height over the proposed dam,
but assuming that it would, the water at the Warren mill
would still have a fall of fifteen feet if the dam was 186
feet, and a fall of nine feet if the dam was 192 feet. Mr.
Whitman, Water Engineer of the City, who testified as an
expert, says that where during a flood the water enters a
gorge it has to pile up, increase its depth, surface slope
and velocity in order to pass through the gorge. The same
amount of water cannot pass[***49] through the narrow
gorge until it piles up and increases its velocity, which
shows that the gorge itself, irrespective of the fall below
the mouth of the gorge, has the effect of piling the water
up in the gorge, and that as long as the fall is such that
the water does not back up to the extent of occupying any
portion of the mouth of the[**513] gorge, the amount
of the fall from the gorge has practically no effect upon
the depth of the water in the gorge. To this view, which
seems to be a reasonable one, Mr. Allen, the plaintiff's
expert, agrees, and if it is sound is apparently no reason
why the erection of the dam to an elevation of 186 feet
should endanger the property of the appellant, as the dif-
ference between that elevation and the elevation of the
lower boundary of the Warren property is about nine feet,
and any increase in the elevation of the water in the lake
during a flood will be met by a corresponding increase
in the height of the water at the Warren property. The
evidence shows that the water in the proposed lake, with
the dam at an elevation of 186 feet, does not reach the
property of the Warren Company, nor would it do so if
the height of the water was increased[***50] eight feet.
The flooding of the plaintiff's property during such a flood
as we have mentioned could not, therefore, be attributed
to the erection of the proposed dam at an elevation of 186
feet.

That the erection of asolid dam to the height of 192
feet would not endanger the appellant's property is not so
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apparent. The appellant's experts say it would, while the
defendant's experts assert that it would not. But the spec-
ifications [*221] and evidence show that the solid dam
is to be built to an elevation of 186 feet, with movable
flash boards by which that elevation may be increased to
the height of 192 feet, and with sluice gates sufficient to
discharge the water during any ordinary flood. There is
some evidence to the effect that the opening of the sluice
gates and the raising of the flash boards will be attended
with some difficulty during a flood, and that they are liable
to be neglected, but some uncertainty is incident to the
employment of all human agencies and mechanical appli-
ances. The evidence shows that it would take an hour or
two during a flood for the water to raise a foot at the dam,
and Mr. Whitman, plaintiff's expert, says, that will give
those in charge[***51] of the dam ample time in which
to raise the flash boards and open the sluice gates. With
the flash boards raised, the proposed dam would have no
more effect upon plaintiff's property than a solid dam at
an elevation of 186 feet without flash boards.

As we have said, a dam at an elevation of 186 feet
could not in any way damage plaintiff's property, or af-
fect the flow of the stream through its land, and we do
not think there is any apparent danger of damage to its
property, or of interference with its rights, from a dam
erected according to the specifications with sluice gates,
and movable flash boards raising the dam to the height
of 192 feet, to be opened and raised in advance of an
approaching flood.

If, as the erection of said dam progresses, the dan-
ger of damage or of interference with its rights becomes
apparent, the plaintiff may renew its application for an
injunction. But until such danger can be made to appear,
the plaintiff is not entitled to an injunction restraining the
construction of an improvement so important to the City.

In High on Injunctions(4th Ed.), sec. 743, it is said:
"Where an injunction is asked to restrain the construction
of words of such a nature[***52] that it is impossible
for the Court to know, until they are completed and in
operation, whether they will or will not constitute a nui-
sance, the writ will be refused in the first instance. It is
proper, however, under such circumstances to dismiss the
bill without prejudice to any further application which
the plaintiffs may think themselves[*222] entitled to
make." And in section 844 the author says: "When it is
sought to restrain the construction of a dam over a naviga-
ble river upon the ground that it will obstruct navigation,
the work being in the nature of a public improvement
authorized by an Act of Legislature, equity will not en-
join its construction merely upon theoretical opinions as
to the injury. In the case ofAdams v. Michael, 38 Md.
123,JUDGE ALVEY said: "The general rule is, that an

injunction would only be granted to restrain an actual
existing nuisance; but where it can be plainly seen that
acts which, when completed will certainly constitute or
result in a grievous nuisance, or where a party threatens,
or begins to do, or insist upon his right to do certain acts,
the Court will interfere, though no nuisance may have
been actually committed,[***53] if the circumstances
of the case enable the Court to form an opinion as to the
illegality of the acts complained of, and the irreparable
injury which will ensue.Dawsonv. Paver,5 Hare 430;
Elwell v. Crowther, 31 Beav. 169; Palmer v. Paul, 2 L.J.
Ch. 154; Kerr on Inj.339. The Court, however, must in
all such cases, at the time the motion is made, be enabled
either to form its own opinion, from the circumstances of
the case, as to the legality of the meditated purpose of the
defendant, or to put that question in a course of immedi-
ate trial, and where that cannot be done, the motion for
the injunction will not be allowed to stand over till the
purpose of the defendant has been so far executed as that
its character may be judged of, but the application will be
at once refused, though without prejudice to any future
application.Hainesv. Taylor,2 Phillipps' Chancery, 209.

Counsel for the appellant rely upon the case of
Baltimore v. Appold, 42 Md. 442,where JUDGE
ROBINSON said: "The right of every riparian owner
to the enjoyment of a stream of running water in its nat-
ural state, in flow, quantity and[***54] quality, is too
well established to require the citation of authorities. It
is a right incident and appurtenant to the ownership of
the land itself, and being acommon rightit follows that
every proprietor is bound so to usethe common right
as not to interfere with anequally beneficial enjoyment
[*223] of it by others. This is the necessary result of
the equality of right [**514] among all the proprietors
of that which is common to all. As such owner, he has
the right to insist that the stream shall continue to runuti
currere solebat,that it shall continue to flow through his
land in its usual quantity, at its natural place and at its
usual height. Without a grant, either express or implied,
no proprietor has the right to obstruct, diminish or accel-
erate the impelling force of a stream of running water. Of
course, we are not to be understood as meaning there can
be no diminution or increase of the flow whatever, for that
would be to deny any valuable use of it. There may be,
and there must be allowed to all of that which is common,
a reasonable use,and such a use, although it may, to some
extent, diminish the quantity, or affect, in a measure, the
[***55] flow of the stream, is perfectly consistent with
the common rights."

But in the case at bar the evidence shows that the erec-
tion of a dam to an elevation of 186 feet would not damage
the appellant's property, or interfere with any of the rights
mentioned by JUDGE ROBINSON, and the plaintiff has
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failed to show that the erection of the proposed dam ac-
cording to the specifications to an elevation of 186 feet,
with movable flash boards, raising the damto 192feet, to
be moved in advance of a flood,will damage its property
or interfere with any of its said rights.

We think plaintiff's exceptions to the evidence, so far
as they relate to the evidence to which we have referred,
were properly overruled.

Other interesting questions have been discussed in
the oral arguments and the able and elaborate briefs of the
counsel, and were disposed of by the learned Court below

in a carefully prepared opinion. But as it is not necessary
to decide them in this case, and as a thorough examination
and discussion of them would greatly extend this opinion,
their importance suggests the propriety of postponing a
consideration of them by this Court until it is required for
the proper disposition[***56] of the case in which they
arise.

For the reasons we have stated, we must affirm the
decree from which this appeal was taken.

Decree affirmed, with costs.


