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OPINION:

[*644] Before PRITCHARD, Circuit Judge, and
WADDILL and BOYD, District Judges.

WADDILL, District Judge. With the view of intelli-
gently passing on the instructions given by the court, a
brief statement of the facts in the case will be given.

The city, in constructing the bridge at the point where
the accident happened, found it necessary to make an ex-
cavation into the southern line of the public highway, 20
feet wide, 25 feet deep, and extending along the highway
some 100 feet or more. The testimony tended to show
that on the night in question the city sought to protect
this excavation by a railing or barrier, upon which there
were four red lights, extending from the bridge out to and
beyond the point in the excavation near the fourth light;
and at the end of the fourth light, a scantling of timber of
some 20 feet in length from the top of the barrier to the
ground; and there was a fifth light some distance[**2]
beyond the fourth light, placed upon a pile of timber. The
excavation in which the automobile ran was at a point
where the course of the highway veered to the northwest,
and the extension of the excavation into the street made

it necessary to bear sharply to the northwest, with a view
of passing to the northern, rather than the southern, side
of the highway; that in the area outside of the highway
between, and in and about lights 4 and 5, the surface
had the same appearance as the roadbed proper, which
was caused by the passage of the city carts in conveying
material and dirt to and from the excavation.

The plaintiff's case is that, as the automobile in which
he was a passenger approached the bridge proceeding
westwardly along said roadway, these lights were so
placed as to mislead the driver of the automobile, and
that he was especially misled by the fifth light upon the
pile of timber near the road, placed at a distance of some
60 feet from the fourth light, which caused him to suppose
that the four lights were a continuous row of lights on one
side of the street, and this fifth light, not placed in line
with the others, was on the opposite side of the road, and
that he ran between[**3] the fourth and fifth lights, leav-
ing the highway nearer to the fourth light, upon and over
the traveled area aforesaid, passing through the opening
used by the city carts as aforesaid, and pitched headlong
down the embankment.

The city, on the other hand, insists that the excava-
tion in the road was in all respects properly guarded and
lighted, and the accident occurred by reason of the failure
of the driver of the automobile to exercise the degree of
care required of an ordinarily prudent person in approach-
ing a place where there was danger or warning of danger;
that the lights were not so placed as to mislead a traveler
[*645] in the exercise of due care, and that the automo-
bile did not leave the highway at the point claimed by the
plaintiff, but, on the contrary, that the automobile ran into
and disarranged the barrier at or near the fourth light, and
knocked same down.

Upon this state of facts, the case was submitted to
the jury under instructions as above given, to which the
plaintiff in error excepted as a whole, without pointing
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out the specific objections to all or any one of them, as
contemplated by the tenth rule of practice of this court.

Strictly speaking, the[**4] writ of error should be
dismissed for lack of proper assignments of error, since
the court is left entirely in the dark as to what objection
there is to any particular instruction. This omission seems
wanting as well in the bills of exception filed in the lower
court, as in the assignments of error.Johnston v. Jones,
66 U.S. 209, 221, 17 L. Ed. 117; Railroad v. Varnell, 98
U.S. 481, 25 L. Ed. 233; Block v. Darling, 140 U.S. 234,
11 Sup. Ct. 832, 35 L. Ed. 476;rules 10 and 11 (150 Fed.
xxvii, 79 C.C.A. xxvii) of this court;Anderson v. Avis,
62 Fed. 227, 229,10 C.C.A. 347; Thom v. Pittard, 62
Fed. 232, 235,10 C.C.A. 352;and cases cited ---- the last
two cases being decisions of this court;Western Union
Telegraph Co. v. Baker, 85 Fed. 690, 691,29C.C.A. 392;
N.P. Ry. v. Krohne, 86 Fed. 230, 235,29C.C.A. 674.

The first and second instructions given by the court
for the plaintiff relate particularly, the first, to the city's
liability generally for failure to maintain its highway; and
the second, to its duty to the public by reason of the ex-
cavation made by it into the street. The court by the first
instruction in effect informed the jury that the obligation
upon the city was[**5] to keep its highway reasonably
safe for public travel by day or night, and to provide such
guards, lights, or barriers or other safeguards as would
be ordinarily and reasonably sufficient to protect persons
lawfully using such highway in the exercise of proper
care.

This instruction properly propounds the law, and care-
fully safeguarded the city's rights, as settled certainly by
authorities of the state of Maryland, and the Supreme
Court of the United States, by which this court is gov-
erned. Laws Md. 1898, pp. 244, 310, c. 123, §§ 6 and
86; Mayor v. O'Donnell, 53 Md. 110, 36 Am. Rep. 395;
Allegany v. Broadwaters, 69 Md. 533, 16 Atl. 223; Barnes
v. Dist. Col., 91 U.S. 540, 23 L. Ed. 440;Rose's Notes,
vol. 8, pp. 723, 724;Evanston v. Gunn, 99 U.S. 660, 25 L.
Ed. 306.The cases cited apply as well to injuries arising
from the city's negligence in the construction of the work
authorized by it, as for an injury arising from the defective
condition of its streets.

The second instruction relates more particularly to the
city's duty because of the making of the excavation into
the street. The Supreme Court of Maryland, in the case of
B. & O.R.R. v. Boteler, 38 Md. 568, 585,a case in[**6]
its leading features like the one under consideration, at
the latter page, said that:

"The defendant was obliged so to construct its bridge
and embankment adjoining the highway as not to render
the approach to the bridge along the[*646] highway

dangerous to passengers by day or night, and the failure
to perform this duty subjects it to liability for the con-
sequences, provided the party thereby injured has used
reasonable and ordinary care to avoid the danger."

The city owed the duty generally respecting its streets
as aforesaid, and assumed the duty of safeguarding the
same at the particular locality aforesaid, which was made
especially dangerous by reason of the excavation, and this
instruction submitted to the jury the question of whether
or not, under the circumstances, the city used the neces-
sary and proper precautions to that end, and was properly
given.

The third instruction relates to the degree of care re-
quired of the defendant in arranging the lights intended to
warn travelers of the danger at the place of the accident.
An instruction on this subject was proper, as it was one of
the controverted points in the case. The driver of the auto-
mobile testified that[**7] on approaching the excavation
some of the lights appeared to be on the right or north
side of the road, and one light widely separated from the
rest, on the left or south side of the road, and he drove
his machine right through them, and over the precipice.
Another witness, Hayes, testified that the arrangement of
red lights was such that one appeared on the left--hand
side of the road, and the rest on the right--hand side of the
road, "in a line of the continuation of the gutter on the
north side of the boulevard." He further testified that such
arrangement was "dangerously misleading." The fact is
that these lights were all on the south side of the road,
and none on the north, and were designed as a warning to
travelers on the highway against the dangerous locality,
and intended to keep them to the right or northern side of
the road. Whether, as a matter of fact, they were so set
or placed as to mislead travelers, was a fact to be consid-
ered by the jury, and the court, in the instruction under
consideration, in apt terms properly submitted the same
to them.

The fourth instruction offered by the plaintiff and
given by the court relates to the doctrine of contributory
negligence; [**8] that is to say, how far the decedent,
John C. Hutchison, was affected or bound by the negli-
gence of Hooper, the driver of the automobile, assuming
that he was guilty of such negligence. The court properly
instructed the jury, if they believed from the evidence that
the accident was in consequence of the failure of the city
to use ordinary and reasonable care to insure the safety of
ordinary travel in said highway, in its then condition, that
Hooper's negligence could not be imputed to Hutchison,
if the latter was himself not guilty of negligence con-
tributing to the happening of the accident which resulted
in his death. The correctness of this instruction is con-
ceded in argument, and the same is in accordance with the
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Maryland authorities.B. & O.R.R. v. State, 79 Md. 335,
342, 29 Atl. 518, 47 Am. St. Rep. 415.And this is the gen-
erally accepted doctrine. 1 Joyce on Damages, § 172; 7
Am. & Eng. Ency. Law, 477, 478;Little, Rec'r, v. Hackett,
116 U.S. 366, 6 Sup. Ct. 391, 29 L. Ed. 652; Union Pacific
R.R. Co. v. Lapsley, 51 Fed. 174, 2 C.C.A. 149, 16 L.R.A.
800; Evans v. Lake Erie & W. Ry. Co. (C.C.) 78 Fed. 782;
Smith v. Day, 100 Fed. 244, 40 C.C.A. 366, 49 L.R.A. 108.

[*647] [**9] The fifth instruction offered by the
plaintiff and given by the court is as to what is meant by
reasonable care, and is free from objection. And the sixth
relates to the elements entitled to be taken into consider-
ation in assessing damages by a jury, which is likewise
unobjectionable, and is in accordance with Maryland au-
thorities. B. & O.R.R. v. State, Use of Chambers, 81
Md. 375, 32 Atl. 201; Reisterstown, etc., v. State, Use of
Grimes, 71 Md. 584, 18 Atl. 884.

Considering the prayers offered by the defendant and
rejected by the court, the first instruction rejected was to
the effect that the plaintiff had offered no evidence legally
sufficient to entitle the plaintiff to recover, and that the
verdict should therefore be for the defendant. This in-
struction was manifestly improper, and should not have
been given. No motion was made by the defendant to di-
rect a verdict in its behalf, either at the conclusion of the
plaintiff's testimony or that of defendant, or at any other
time, and assuming that this instruction can be treated as
in effect such motion, and in that way have the court re-
view the evidence, it may be said that the case was clearly
one which should have been submitted[**10] to and not
taken away from the jury; and, the conflict in the testi-
mony having thus been passed upon, the verdict, which
is amply supported by the evidence, in favor of the plain-
tiff, should not be disturbed, or the judgment of the court
thereon set aside.

The second prayer offered by the defendant and re-
jected by the court is defective, in that it failed to take into
account the dangerous locality of the accident, as also
the excavation, and the special danger incident thereto.
Undoubtedly, a municipality is not required ordinarily to
erect barriers, railings, or other structures to prevent per-
sons traveling upon a highway from straying therefrom;
but it does not follow that the obligation does not exist
where the point is dangerous, either naturally, or because
of the work being done in and about the highway at the
particular time. Whether the excavation in this case was
dangerous, or the railing thereto, or the warning given,
were sufficient to protect persons from or warn them of
such danger, were questions of fact, all to be determined
by the jury upon consideration of the whole evidence. B.
&. O.R.R. v. Boteler, 38 Md. 568, 585,supra;Reisterstown
Turnpike v. State, Use[**11] of Grimes, 71 Md. 573, 18

Atl. 884,supra;B. & O. v. State, Use of Chambers, 81
Md. 375, 32 Atl. 201,supra.

The defendant's fifth instruction, which was also re-
jected, was to the effect that the city was not bound to erect
both red lights and barriers to warn persons of any par-
ticular danger. That was properly rejected by the court,
as the question of what the city should do had already
been submitted to the jury by the previous instructions,
and the instruction as drawn and rejected by the court
inferentially told the jury that all that the city had to do
way to place red lights or erect barriers; whereas both
might have been insufficient. The city was bound to take
such precautions as were reasonably necessary to make
travel upon the highway safe, and it was for the jury to
say whether what was done was sufficient or not.

The issues fairly arising upon the pleadings and the
testimony adduced were whether the highway in question
was unsafe for night[*648] travel by reason of the ex-
cavation, whether safeguards necessary to overcome the
danger were furnished, whether the barriers and lights
were sufficient, whether the latter were deceptively ar-
ranged, and whether because[**12] of the city's neg-
ligence, without contributory negligence on the part of
Hutchison, he lost his life. These questions were one and
all submitted to the jury, upon instructions fairly, fully,
and clearly covering the case, and we can see no reason
why the verdict under such circumstances, rendered in
behalf of the plaintiff, should be disturbed.

The judgment of the lower court will accordingly be
affirmed, at the cost of the plaintiff in error.

Affirmed.

DISSENTBY:

BOYD

DISSENT:

BOYD, District Judge (dissenting). My view of this
case is that the plaintiff is not entitled to recover upon the
undisputed facts disclosed by the testimony. The city of
Baltimore was not, in my opinion, negligent. The exca-
vation which was being made was in the course of repairs
and improvements of the public highway. This excava-
tion was 30 feet from the beaten track and that which was
used by the public. One who kept within the track was far
removed from any danger on account of the excavation.
The city erected temporary barriers, and, as an additional
protection to approaching travelers, also placed red lights
to mark the line within which a traveler was to go. These
lights, five in number, marked the[**13] south side of
the roadway. A red light upon a highway is a signal of
danger, and it warns the approaching traveler to take no-
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tice and make reasonable investigation before proceeding.
In this case Hooper, who was driving in the nighttime a
vehicle propelled by steam, admits that he made no such
investigation; that from the hill which he was descending
he inferred that the two lights, which were some distance
apart, marked the two sides of the proper way, and, with-
out stopping to look or make any examination whatever
he pursued this route. I do not agree that this action on
his part was such as a prudent person would have taken
under the circumstances. In addition to the fact that he
says he made up his mind as to the proper way when
some distance off, he states further that the red lights
displayed along the roadway meant nothing to him; in
other words, that he paid no regard to the ordinary signals
which are displayed to warn a traveler that he is in the
presence of danger. The rule that the negligence of the
driver cannot be imputed to a passenger who in no way
participates in the negligent act does not, I think, apply
in this case. That rule is only applicable where the road
[**14] authorities or the defendant in the action has been
guilty of negligence in the outset; that is, before that rule
can be invoked there must be negligence on the part of
the defendant, but for which the accident would not have
occurred. In such instance the law says that the defen-
dant cannot excuse himself from responsibility for such
negligence where injury results to an innocent passenger
because the driver of the vehicle was himself negligent
or did not use that care and precaution which devolved
upon him. As I have said before, the city of Baltimore
in this case, to my mind, had done all that was required
of, it, and therefore was not negligent at all, and[*649]
that this accident was due solely to the negligence of this
driver of his steam machine upon the public highway, and
his absolute refusal to take notice of signals which were
ample for his protection. What is called "Merryman's
Lane," the road in question, had been used as a public
highway for 30 years. The declivity on the south side had
existed for all this period, and no barriers or other signals
at the point of the accident had been deemed necessary.
The ledge of the declivity was originally 39 feet from the
[**15] south line of the traveled roadway, and the exca-
vation which had been made by the city in the course of
repairs had taken off 9 feet, still leaving 30 feet of space
from the south side of the track to the point of danger
where the automobile tumbled over. The well--defined,
traveled roadway at the place where the automobile left
it is shown to be 23 feet in width, clear and unobstructed,
and there was no danger of accident so long as the trav-
eler kept anywhere within that beaten track. Cities are
required to keep the streets in a reasonably safe condition
for persons traveling in the usual modes by day and by
night and exercising ordinary care. This is the general
principle. Fences or barriers are not ordinarily required
along a highway to prevent travelers from straying out of

its limits, but, if there are excavations or other dangerous
defects or obstructions close to the way, the city or lo-
cal authorities, as the case may be, should erect barriers
or take proper precautions to warn travelers of the dan-
ger. Elliott on Roads and Streets, p. 453. Though the
municipality is required to keep in repair a traveled path
of suitable and sufficient width within the limits of the
highway, [**16] the law does not ordinarily require such
path to be the whole width of the highway, and hence the
municipality will not be liable for defects or obstructions
in the part of the highway outside this traveled or wrought
portion and not so connected with it as to affect its safety.
A forceful case on this point isFarnum v. Concord, 2 N.H.
392.The town, which was the defendant in this case, was
held not liable for an injury occasioned by an excavation
by the side of the road, although the traveled way was
only 12 feet wide and another excavation existed on the
other side, and the whole vicinity by the side of a river
was covered with nearly 2 feet of water; the court saying
that it was no fault of the town that the guide, even under
these circumstances, conducted the plaintiff's team out of
the traveled way.

Whilst in country roads only a sufficient roadway to
admit travelers to pass and repass in safety is required, it
seems to be the settled law that the rule in cities is dif-
ferent, and that there the whole width of the street should
be kept in proper repair. In our case, the place where
the accident occurred was not immediately in the city
of Baltimore, but was some distance out[**17] in the
suburbs, and the excavation which was being made was
not upon the roadway at all, but was, as stated before,
30 feet distant from it. The proximity of the excavation
or dangerous point to the traveled way is the controlling
one in regard to the erection of barriers, and I have, after
much research, found no cases where there was a plainly
outlined, safe roadway of the required width and the ex-
cavation or danger point was 25 or 30 feet from it that
barriers were required to be erected for the safety of the
traveler. If, however, there is a dangerous place, such as a
declivity or excavation,[*650] so close to the highway
or to the traveled part thereof as to render the latter un-
safe for travelers in the absence of a railing or barrier, the
want of such railing or barrier constitutes a defect in the
roadway itself, for injuries from which the municipality
is liable. But all the decisions relating to this point, so
far as I have found, are instances in which the dangerous
place was within a few feet of the traveled way, and I do
not understand that even in these instances insurmount-
able or impregnable structures are required, but only such
barriers or signals as will warn[**18] the traveler of the
danger and advise him, so that by the use of reasonable
care on his part he may pursue the safe track.

It was insisted by the defendant in error in this case,
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and the court, in its opinion, seems to take that view,
that whether a barrier is necessary or that one sufficient
has been erected is a question for the jury. As a general
proposition that is true, and yet there is no principle more
definitely settled than that, where the facts are undisputed
or admitted, negligence alleged upon such facts is a ques-
tion of law for the court.

In this case, the principal facts are uncontroverted.
The danger point was 30 feet from where the driver of the
automobile left the road. The city had taken precaution
not only to erect barriers, but had placed red lights to give
warning of danger and mark the line of the road. This,
in my opinion, was all that the city was required to do,
and if the driver of a vehicle, whether propelled by steam
or otherwise, proceeded in the face of these barriers and
warnings, which he was bound to see if he used ordinary
prudence and care, he did so at his own peril, and the
injury which resulted to him or to his passenger was due
to his[**19] own recklessness, and not to any negligence
on the part of the road authorities. I cannot consent to the
proposition that the city is to be held responsible for an
inference drawn by the automobile driver when he was
some distance away as to what the red lights indicated,
for the facts show conclusively that his inference was er-
roneous, and a moment's stop at the first red light, and
even a casual examination of surroundings, would have
disclosed to him his error. In my opinion, the fact that
there were excavations or other unsafe places alleged or
proven to be dangerously near the road at other points
than where the accident occurred does not have any bear-
ing in deciding this case. The principle is, the liability
for an injury resulting from an unsafe highway must be
based upon conditions at the point where such injury oc-
curred, and not upon such as may exist at other points
along the way. If, therefore, the barriers or signals, or

both together, at the point where the automobile left the
beaten track, were sufficient ---- and in my view of it they
were ---- the city should not be mulcted in damages for an
injury occasioned by the conduct of a driver who care-
lessly strayed from the[**20] way, and without taking
notice of the warnings, which were ample, heedlessly
drove over a precipice 30 feet distant.

The law in regard to public roads has been hereto-
fore administered in view of the character of vehicles
and means of propelling which have generally been in
use. The public highways have not until recently been
used for the operation of cars and vehicles propelled by
[*651] steam and electricity, and possibly in the fur-
ther consideration by the courts of questions affecting the
liability of municipalities or communities for defective
public roads these facts will play an important part. It is
a matter of common knowledge that horses, the animals
usually employed in drawing vehicles upon the public
highways, instinctively avoid danger. They will not go
over a precipice nor step into a dangerous excavation.
Even in the nighttime, in the darkness, they will keep
the beaten way. In the operation of a steam engine the
whole responsibility rests upon the driver. He has no assis-
tance from his motive power in discovering the presence
of danger or avoiding it, and therefore, it seems to me,
the inevitable consequence must be that the courts will
be constrained to[**21] hold that a greater degree of
care and caution devolves upon one who operates a steam
machine upon a public highway than is required of one
traveling in the usual manner. But this last proposition
is aside from the question involved here, and I merely
mention it because it has occurred to me.

For the reasons given, I do not concur in the opinion
of the court in this case.


