Westlaw:

102 Md. 475
102 Md. 475, 63 A. 115
(Citeas: 102 Md. 475)

C
102 Md. 475, 63 A. 115

Court of Appeals of Maryland.
NORTH AVENUE LAND COMPANY et al.
V.

MAYOR, ETC., OF BALTIMORE.
Jan. 9, 1906.

Appeals from Circuit Court of Baltimore City; J.
Upshur Dennis, Judge.

Action by the North Avenue Land Company and
others against the mayor and city council of
Baltimore, for the specific performance of a
contract to purchase land. From a judgment for
defendant, plaintiffs appeal. Affirmed.

Argued Dbefore McSHERRY, C. J, and
BRISCOE, BOYD, PAGE, PEARCE, JONES,
SCHMUCKER, and BURKE, JJ.

West Headnotes

Specific Performance 358 €~10(1)

358k10(1) Most Cited Cases

Where a contract for the purchase of several tracts
of land stated that “al said lands shall be in one
body,” and further described it as “containing
about 114 acres,” the purchaser could not be
compelled to perform in part, where the vendor
was unable to convey the whole.

Specific Performance 358 €92(2)

358k92(2) Most Cited Cases

The authorities of defendant city deemed it an
imperative necessity to provide at once for a new
reservoir for the storage of water, and one of
plaintiffs, having knowledge of the facts, gave the
city an option on a tract of land, limiting the
option to 3 days from the date of the offer, and
providing that the purchase money should be paid
within 60 days from the date of acceptance,
“unless further time be required by the city law
department for the examination of thetitles to said
land, in which event further reasonable time shall
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be given for that purpose.” Said plaintiff had no
titte which he could convey, and, by a decree
entered nearly a year after the expiration of the 60
days from the acceptance of the option, he was
left wholly without interest in the greater part of
the tract. Then, after a further delay of two
months, he succeeded in procuring the consent of
the owners to convey to defendant. Six months
after the time for performance defendant
rescinded and plaintiff had notice thereof. Held,
that plaintiff was not able to perform his part of
the contract within a reasonable time, and was not
entitled to a decree for specific performance.

Specific Performance 358 €99

358k99 Most Cited Cases

Where a vendee is once released from his
obligation to purchase by reason of the vendor's
inability to perform within reasonable time, the
obligation is not revived by a subsequent
agreement between the vendor and a third person,
whereby the vendor becomes able to perform.

Trusts 390 €=200(2)

390k200(2) Most Cited Cases

Where a contract to purchase land held by trustees
contemplated that the sale should be ratified by
the court, and the sale, on being reported to the
court, was set aside, the vendor could not
afterwards insist on specific performance by the
purchaser, on the clam that ratification by the
court was not necessary to a valid sale by the
trustees.

Michael A. Mullen, for appellant North Avenue
Land Co. James P. Gorter, for appellant Callaway.
William L. Marbury, for appellants Slingluff &
Slingluff. Albert C. Ritchie and Edgar Allan Poe,
for appellee.

BOYD, J.

Thisis an appeal from a decree of the circuit court
of Baltimore City dismissing the bill of complaint
of the North Avenue Land Company, George R.
Vickers, Jr., trustee, Frank H. Calaway, and
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Fielder C. Slingluff and Frank Slingluff, trustees,
against the mayor and city council of Baltimore,
which sought to require of the defendant the
specific performance of an alleged contract for the
purchase of land to be used as a reservoir site.
Some questions affecting the contract were before
usin Callaway v. Baltimore City, 99 Md. 315, 57
Atl. 661, and Callaway v. Hubner, 99 Md. 529, 58
Atl. 362, and the case of Vickers v. Baltimore
City, 63 Atl. 120, was argued with this. The latter
is an appeal from a decree sustaining exceptions
to asae of apart of the land involved, and will be
disposed of in a separate opinion.

The city relied on numerous grounds to sustain
the decree of the circuit court, but, although they
were argued with great ability on both sides, it
will be unnecessary for us to pass on all of them
in view of the conclusion we have reached, which
determines the controversy, regardiess of many
guestions raised. It is conceded that for some time
prior to the execution of the option hereinafter
considered, the authorities of the city of Baltimore
had concluded that additional reservoir capacity
for the storage of clear water had, to use the
language of Mr. Quick, the water engineer,
become “of imperative necessity.” That was not
only deemed necessary by reason of there being
long periods during which the Gunpowder river,
from which the water supply is obtained, was very
muddy, but an additiona clear water storage
reservoir was “an imperative necessity,” in order
to insure water to what is called “the high-service
district which comprises about one-third of the
city's area, as well as its population.” According
to the evidence, the available reservoir capacity
was scarcely sufficient for two day's supply for
that territory, and that was dependent upon
pumping. In the event of an accident which would
put the pumps out of service for several days,
there was great danger of exhausting the supply.
Such an emergency had arisen twice within the
period of six years prior to the time Mr. Quick
testified (August, 1903), and the supply of water
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was so low in the high-service district “that
hundreds of people had to go to the parks, wells,
and fountains and to private wells elsewhere to
get water.” Mr. Quick concluded his testimony on
this point by saying: “So that a break at the
pumps, or at the force mains, that would take over
two days to repair, or three days or more, would
undoubtedly result in a water famine in a district
covering about one-third of the city.” An act of
the Assembly was passed (Acts 1902, p. 445, c.
333) to enable the city to issue stock to an amount
not exceeding $1,000,000 for the betterment,
enlargement, increase and improvement of the
water service and supply, by the construction of
an additional storage reservoir, the extension of
the service, etc. An ordinance was passed in
pursuance of that act, which was ratified by the
voters at the election held in November of that
year. The ordinance of estimates for the year
1903, approved December 8, 1902, appropriated
$350,000 for the acquisition by the mayor,
comptroller, and water engineer of land for a new
reservoir, and the cost of its construction. Even
prior to the passage of the act of Assembly the
city authorities were investigating reservoir sites
and other matters connected with the proposed
improvements, and *117 what is known in these
proceedings as the “Callaway Site” was one of
severa under consideration. The commission,
composed of the three officers named, organized
in December, 1902, and met a number of times.
Mr. Quick made borings on the several sites to
ascertain the character of soil, etc., and on May
14, 1903, he made a report to the commission
stating the results, and recommending what is
spoken of as the “Williams Site.” He furnished
copies of hisreportsto the mayor and comptroller,
and the commission again met on May 16th. At
that meeting the mayor and comptroller voted in
favor of the Callaway site at $2,000 per acre; Mr.
Quick voting in the negative. Mayor Hayes then
produced an option on the Callaway site which he
and Comptroller Smith accepted. That is dated the
15th day of May, 1903, is signed by Mr.
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Callaway, and “ratified upon the part” of the
Slingluff estate by the signatures of the two
trustees, Messrs. Fielder C. and Frank Slingluff,
on the part of the Vickers estate by George R.
Vickers, Jr., trustee, and by the North Avenue
Land Company on its part. It gave the mayor and
city council of Batimore the option to purchase,
on or before the 18th day of May, 1903, at $2,000
per acre, of (1) 58 acres of a tract of 92 acres
(with the privilege of taking the whole of it),
“described in the petition and report of Fielder C.
Slingluff and Frank Slingluff, trustees, in the case
of Fielder C. Slingluff et al. v. C. Bohn Slingluff
et a., made and reported to the circuit court of
Baltimore City, as a six months' option to the said
Frank H. Callaway and by said court authorized
on the 24th day of December, 1902"; (2) 12 acres
belonging to the estate of George R. Vickers,
deceased; and (3) 10 acres of the North Avenue
Land Company tract. Mr. Callaway also agreed to
convey certain rights of way therein referred to.
The acceptance by the mayor and comptroller
recites a resolution of the commission and
mentioned the terms of purchase-being the same
stated in the option. The petition of the Slingluff
trustees reported that they had an offer from
Callaway of $700 per acre, that they believed it
would be “a most advantageous sale if they can
dispose of the entire 92 acres above described, or
any portion thereof, at the rate of $700 per acre,”
and prayed the court to authorize them to grant
Callaway an option for six months on the entire
portion, or so much as he may want, upon final
ratification of sale by the court. That petition was
accompanied by a certificate of two real estate
brokers, certifying that in their opinion the price
was “an extremely good” one for the property in
guestion. On December 24, 1902, the court
authorized the trustees to give the option for six
months, which they did by a writing dated
December 26th. On June 10, 1903, Callaway
notified the trustees that he accepted the option,
and asked them to take such steps as were
necessary to convey to him the fee simple title.
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On June 25th, they reported the sale to the court,
which was set aside by order of December 29,
1903, which order was affirmed by this court on
June 9, 1904. In 1903 Mr. McLane was elected
mayor and Mr. Heffner comptroller, and on July
20, 1903, they notified Mr. Callaway that the
mayor and city council of Baltimore repudiated
the acts of the commission, especially of the
majority in accepting the option, and on January
14, 1904, an ordinance was passed repealing the
appropriation of $350,000, so much of the
ordinance of estimates as purported to authorize
the mayor, comptroller, and water engineer to
acquire land for the new reservoir, etc.

Under these facts and others established by the
record, some of which we will refer to, are the
appellants entitled to a decree for specific
performance, even if it be conceded that the action
of the mayor and comptroller did bind the city,
and that the contract could not be rescinded, at the
mere discretion of the mayor and council, without
some sufficient cause for such action? It is
scarcely necessary to repeat the general principles
applicable to relief by specific performance, but in
Bamberger v. Johnson, 86 Md. 41, 37 Atl. 901,
after saying that the application for such relief “is
addressed to the sound discretion of the court, to
be granted or refused according to its
circumstances; it does not flow as a matter of
right,” this court approved a quotation from Fry
on Spec. Perf. § 44, which may be well to bear in
mind. It is there said that “the meaning of this
proposition is, not that the court may arbitrarily or
capriciously perform one contract and refuse to
perform another, but that the court has regard to
the conduct of the plaintiff and to circumstances
outside the contract itself, and that the mere fact
of the existence of a valid contract is not
conclusive in the plaintiff's favor.” We have seen
that it was deemed by the city authorities “an
imperative necessity” to have a new reservoir for
the storage of clear water, and the testimony of
Mr. Quick and of ex-Mayor Hayes shows that

© 2005 Thomson/West. No Claim to Orig. U.S. Govt. Works.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=161&FindType=Y&SerialNum=1897015683

Westlaw:

102 Md. 475
102 Md. 475, 63 A. 115
(Citeas: 102 Md. 475)

time was not only material, but was of the very
essence of the contract. It cannot be doubted that
before Mr. Callaway had obtained the acceptance
from the mayor and comptroller he was aware of
the importance to the city of a speedy
consummation of such purchase as would be
made. On March 6, 1903, in a letter addressed to
the secretary of the commission he said: “I can
also give a guarantied, merchantable, fee-simple
title to the entire property, and am also ready to
sign the necessary papers and give immediate
possession absolutely  free  from all
condemnation.” That particular expression was
not used in the option he gave the mayor and city
council, but he limited the option to “the 18th day
of May, 1903 -just three days after the date of his
offer-and it was therein provided that “the
purchase money for said land to be pad
within*118 60 days from the date of the
acceptance of this option, without interest, unless
further time be required by the city law
department for the examination and perfection of
the titles to said land and rights of way, in which
event further reasonable time shall be given for
that purpose, provided that the said Callaway in
his own right and those for whom he is acting as
agent are ready to execute and deliver a good and
merchantable title by deed in fee smple to said
land intended to be conveyed.” It is clear, then,
that the agreement contemplated that the city
should pay the purchase money, and that
Callaway and those for whom he was acting
should convey the property within 60 days, unless
further time was required by the city law officers
for the examination and perfection of thetitle, and
in that event “further reasonable time” was to be
given for the payment and the conveyance. At the
end of the 60 days (July 15, 1903) Callaway and
others were unquestionably unable to convey a
good and merchantable title to the property, for
within that time the sale of the 92 acres had been
reported to the court by the trustees of the
Slingluff estate, and exceptions had been filed,
which were still pending. We do not refer to the
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exceptions to the sale reported by Mr. Vickers, as
that was excepted to by the city, which action
might present other questions as to that; but the
city had nothing to do with the exceptions to the
sale of the Slingluff property. After considerable
testimony was taken, those exceptions were
finally heard, and on December 29, 1903, they
were sustained, and the sale set aside. That was
over five months after the expiration of the 60
days. Mayor McLane and Comptroller Heffner
(who had been elected and qualified three days
after the acceptance of the option by Mayor Hayes
and Comptroller Smith) notified Mr. Callaway on
July 20, 1903, that the mayor and city council of
Baltimore repudiated the acts of the commission.
If it be conceded, as we will do for the purposes
of the question we are considering, that such
action on their part could not at that time have
bound Calaway, or have affected such rights as
he acquired by the acceptance of the option, he at
least knew the position the officers of the new
administration were taking, and cannot complain
that he was induced to incur additional expense by
reason of anything done by them. On January 14,
1904-6 months after the expiration of the 60 days
referred to in the option-the ordinance was passed
repealing the appropriation and in substance
denying the city's liability under the contract.
Callaway was fully advised as to that, as appears
by the case of Callaway v. Baltimore, 99 Md. 315,
57 Atl. 661, in which he sought to enjoin the
mayor and council of Baltimore from doing
anything under the ordinance, and from
attempting to set aside, disregard, or evade the
obligation of the contract of May 16, 1903, until
the exceptions in the Vickers and Slingluff Cases
were finally determined.

But he took an appeal from the decree setting the
Slingluff sale aside, and in March, 1904, had the
record in that case transmitted to this court. As
Mr. Callaway had a profit of $1,300 per acre-the
difference between what he was to pay the
Slingluff estate and what he was to receive from
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the city-less such expenses as he incurred, it was
perhaps natural for him to exhaust all efforts to
acquire the property under the original agreement
with the trustees; but was he to be permitted to
thus continue the contest for these large profits,
and in the meantime hold the city authorities to
the original contract of May 16, 1903, when he
knew that one-third of the city of Baltimore was
liable to be deprived of water for the want of a
new reservoir? It was said in Coleman V.
Applegarth, 68 Md. 28, 11 Atl. 286, 6 Am. St
Rep. 417: “If the parties have, as in this case,
expressly treated time as of the essence of the
agreement, or if it necessarily follows from the
nature and circumstances of the agreement that it
should be so regarded, courts of equity will not
lend their ad to enforce specifically the
agreement, regardless of the limitation of time.”
What circumstances would more fully justify the
court in regarding time as of the essence of the
contract then such as we have here? As we have
seen, Callaway had at most only areasonable time
after July 15, 1903, to perfect the title. What is a
reasonable time must be determined by the
circumstances of the particular case in which such
question is involved. A delay of a month under
some circumstances might be unreasonable,
whilst under others that of a year or more would
not be so regarded. But in this case the comfort,
health, and protection from fire of one-third of a
large city were liable to be affected by delay in
securing an additional water supply, as was well
known to the contracting parties, and six months
after the contract was intended to be performed,
according to its terms, one of the contracting
parties was not only without title to the major part
of the land, but all of hisinterest in and right to it
was gone, unless he succeeded in reversing the
decree of the court having jurisdiction over the
trust. So far as disclosed, he did not even show
any disposition to surrender any part of the
enormous profit he was seeking to make and
thereby induce the interested parties to secure to
him the power to convey the land, but he
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persistently contended for the right to pay $700
per acre for land which he had contracted to sell
to the city at $2,000 per acre athough that
controversy could not in due course be determined
by this court for five or six months from the date
of the decree of the lower court, as the record was
not transmitted until shortly before the April term
began. Then, when the decree was affirmed by us
(June 9, *119 1904, 58 Atl. 362), thereby leaving
him wholly without interest in or right to the 92
acres, there was another delay of two months
before the new option was sanctioned by the
circuit court. The fact that he did succeed in
procuring the consent of the beneficiaries and of
the circuit court, when he agreed to be content
with about one-third of the purchase money to be
obtained from the city, and to give the remainder
to the estate, instead of keeping nearly two-thirds
for himself and giving the estate the balance, as
his original option authorized, is a strong
indication that he might have acquired those 92
acres within a reasonable time-within a short
time-if he had dealt more liberally with the
Slingluff estate in the first instance. Instead of that
be pursued the other course, and spent a year from
the time he accepted the option (which was near
the end of the six months given him to accept it)
in endeavoring to compel those interested to
accept what has since been judicially determined
to have been an inadequate price.

Under such circumstances it seems clear to us that
a court of equity ought not to compel the city to
take the property, regardless of other questions. It
Is true that we said in Maryland Construction
Company v. Kuper, 90 Md. 529, 45 Atl. 197, that
it was not necessary that a vendor should possess
a marketable title to property at the time the
contract is entered into, provided he shows that he
made the contract in good faith and is able to
convey it when called upon by his agreement to
do so; and that he may only be required to be able
to convey it by the time the decree is entered, if
time is not of the essence of the contract. But the
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appellant's case does not measure up to such
standards. Mr. Callaway was not “able to convey
it when called upon by his agreement to do so,”
for he was caled upon to convey the entire
property at least within a reasonable time from
July 15, 1903, and as he could not do so within six
months after that time, and especially as the court
having jurisdiction over the trust had set aside the
sale, and thereby terminated all his interest in the
property, the city had the right to take the action it
did on January 14, 1904, and to refuse to take the
property. It was under no obligation to wait five
or six months longer to have the exceptions to the
sale passed on by this court. The conditions were
such as required prompt action on the part of the
authorities, and it was altogether unreasonable to
expect them to wait a year or more from the time
they agreed to purchase, to enable Mr. Callaway
to consummate the purchase of the Slingluff
property. If there could be any doubt about that,
the affirmance of the case of Callaway v. Hubner
was certainly sufficient to justify the appellee in
refusing to be any longer bound by the action of
the commission. If the city had attempted to
procure a decree for specific performance against
Callaway at any time between December 29,
1903, and August 8, 1904, it would have failed, as
he could not perform, and he had fully disclosed
in his offer what interest he had in the property
and how he held it. His offer, which the mayor
and comptroller accepted, made the petition of the
trustees, the order of court, and the option given
by the trustees in pursuance of that order parts of
it. The order of the court expressly made the sale
dependent “upon the final ratification of sale by
this court.” The refusal by the court to so ratify
the sale would therefore have been a complete
answer to any application for specific
performance by the city, and it would be
extending the doctrine applicable to this form of
relief beyond what has been done by any authority
we are aware of, and beyond what we deem
reasonable and just, and to hold. that, under such
circumstances, the city was nevertheless required
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to wait until the appeal had been heard, and then
when decided against the vendor, to still wait until
he could negotiate for or procure another option.
In the meantime public interests of great moment
might be suffering by reason of the delay. This
litigation has doubtless already delayed the city
authorities to an extent that may prove to be to the
great inconvenience of many of the inhabitants of
Baltimore, if Mr. Quick's and Mayor Hayes views
of the necessity for another reservoir were correct,
and if the doctrine be announced by courts of
equity that when a municipality once enters into
such a contract as this it cannot be discharged
from it until the vendor gets through with
protracted litigation (in the lower and appellate
courts) with other parties, and even then must wait
until he has made other terms with those parties, it
would seriously obstruct many needed
improvements and be greatly to the detriment of
the interests of the public. The city was not a party
to the agreement authorized by the order of the
circuit court of August 8, 1904, and that
agreement cannot be used as the foundation for
the relief sought. As, in our opinion, the city was
prior to that time released from all obligation to
purchase under the agreement of May 16, 1903, of
course that of August 8, 1904, to which it was not
aparty and was in no wise responsible for, did not
revive that obligation.

We have not thought it necessary to discuss the
guestion suggested at the argument-that the
trustees had the power to sell this property under
the will of Mrs. Slingluff without ratification of
the sale by the court. In point of fact they did
report it to the circuit court for its ratification, and
not only that court set the sale aside, but this court
sustained its action. It would, therefore, be useless
to determine whether the trustees might have sold
it without ratification by the court, for it could
scarcely be contended that after trustees report a
sale to a court of equity, which had previously
assumed jurisdiction over the trust, and on
objection by partiesin interest the sale is set aside,
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they *120 could still sell it on the same terms,
notwithstanding the action of the court. But
beyond al that this agreement clearly
contemplated that the sale should be ratified by
the court, for it expressly referred to the order of
the court which in terms provided for its
ratification. The option of May 15, 1903, after
describing the three propertiesthose of the
Slingluff estate, the Vickers estate, and of the
North Avenue Land Company-and saying that the
land was to be free and clear of al liens, etc.,
states that “all said lands shall be in one body,”
and shows conclusively that it was an option on
the whole, and not for any one of the three tracts.
An exhibit was filed with it, marked “Exhibit
Callaway No. 5,” which gives the courses and
distances of the entire tract, made up of the three,
containing about 114 acres. The acceptance of
Mayor Hayes and Comptroller Smith was for the
site for a new reservoir offered in the option, “and
more particularly described in ‘Exhibit Callaway
No. 5 attached to said option, containing about
one hundred and fourteen acres.” The resolution
passed by them refers to the same exhibit. There
can, therefore, be no question that the proposed
purchase was of the whole, and not ssmply of one
or two of the three tracts. As it was known to be
for areservoir site, of course, if the Slingluff tract,
containing 92 of the 114 acres, was not conveyed,
the city could not have been required to take the
balance, even if it had not been so expressly stated
in the option and acceptance.

Being of the opinion that the appellants are not
entitled to the relief sought for the reason we have
stated, the decree will be affirmed.

Decree affirmed, the appellants to pay the costs.

Md. 1906.
North Avenue Land Co. v. City of Baltimore
102 Md. 475, 63 A. 115
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