
of
(Etty of Hatttmore, to tuit:

The Jurors of the State of Maryland, for the body of the City of Baltimore do on their

oath present that GEQ.RQI..KLEIN.

late of said City, on t h e - ^ e n t x - t M r d day of...Movember- , in the year of

our Lord nineteen hundred and twen ty - th ree afcjkedd£ba&$S£fc$

a t the Ci ty o ^ ] ZT!"^2JSU * - • - ~- —*j*«"a . urraaarfu* J ._,. ...,,e"tv

.pon the body of a woman, namê ? Eslen J.Sobers, a male bastard

child, of which said male bastard child, she, the said Helen J.Sowers,

was, afterwards, to wit, on the twenty third day of August, in the

year of our lord nineteen hundred and twenty four, at Baltimore

County, State of Maryland (the residence of the said Helen J.Sowers)

then and there delivered, and which said male bastard child was, on

the day last aforesaid, in the year last aforesaid, at the County

last aforesaid born alive of the body of the said Helen J.Sowers,

and is there s t i l l living;

contrary to the form of the Act of Assembly in such case made and provided, and against the

peace, government and dignity of the State. H S R B S R T R # Q , ^

The State's Attorney for the City of Baltimore.



ATE OF MARYLAND

<-» -



BEFORE THE JUDGE AT LARGE. No. 4.

5th—3 Weeks September Term, 1925

(Beginning Monday, December 7th, 1925)

BALTIMORE CIIY-GQURX

Jury Sworn JM/ .."* 1925.

Foreman.

J. esale Auto Supplies, 3830 Dal-

J

rymple Ave.

¥, Bakery, 301 E. West.

MILTON KATZENSTEIN, Salesman, Katzenstein & Bra,
2204 Park Ave.

CHAS, J. SCHLEUPNER, Cutter, Haas Tailoring Co.,
411 N. Montford Ave.

G. ELMEE HOFSTETTEE, Manager, States Marine Co. of Balto.,
9 W. Franklin Ave., Easpeburg.

klesman, Franklin Bealty & Finance Co.,
2700 Violet Ave.

F, Shipping Clerk, Hilgartner Marble Co.,
422 S. Sniallwood.

T D. EEISTEE, SE.. M,» lgo]-, Footer's Dye Works,
324 N. Monroe.

CS^SHtipSiMIWB8il|P Salesman, Eumford Baking Powder Co.,
4409 Springdale Ave.

FEITZ POHL, Salesman, 3801 Kate Ave.

HEEBEET M. HAETMAN, President, Fidelity Motors Co.,
3907 Liberty Heights Ave.

7 LEONARD W. REUSING, JR., Auto Dealer, 2904 Belmont Ave.

r JOHN M. KIPP, -JManager, Geo. Kipp Sons, Northway & Nor-
wood Ed.

', Salesman, Oliver Eeeder & Son, Inc.,
4907 Edmondson Ave.

9

II
/i

B^aMIHMHMNMiiii^M]', Salesman, Auto Car Sales & Service
Co., 2607 Allendale Ed.

J. IMR:ft¥ ItEMI, Bldg. Constructor, 223 E. University Pkwy.

JACOB P. GOLDMAN, Clerk, Wear Well Pants Co.,
127 K Milton Ave.

J. RUSSELL CHEN0WETH, Insurance, 3020 Grayson St.

Mnfr., Homeland Ave.

lesman, Athol Heights.

CHARLES ABEAMSON, Whol. Furniture, 3739 ATorth Ed.

WALTEE B. PEPPLER, Cattle Buyer, Corkran, Hill & Co.,
. 3504 Edgewood Ed.

Lake Drive Apts.



No... ^ . .r. A , . _ . .Docket.,

1925

STATE OF MARYLAND
T i .

/ WM. R. EBERLING,
Marble—4201 Oldy Frederick Road.

1/JOKN E HODGES, **
g\ Advertising Salesman—315 E. North Ave.

^? JOHN J MAREK,
Shipping Clerk—51 5 N. Linwood Ave.
Real Estate—2517 Shirley Ave.

Bookkeeper—2509" Shirley Ave.
HARRY E. SNOOK, ^

Buyer—1704 Linden Ave.

. ,- Estimator=!-2429 Madison Ave.
~\ JOHN C. REINIG, ••

^1 Merchant Tailor—227 N. Washington St.
[y LUTHER M. GIFFORD,
I . Manager—1500 Linden Ave.

H. VOSSEL,
CarpontPr -2424 E. North Ave.

(/"JOSEPH S. SCHELLE,
® Printer—743 Kenwood Ave.
Li CLAUDE ANDERSON, v
' Salesman—2232 W. North Ave.

/ AEENRY GRUBERT,
Machinist—2229 E. North Ave.

PHJLjtE-eHAPMAN,
Clerk—319 S. Garrison Lane.

JOIIN-B. DeVAN,
Real Estate Broker—810 Belgian Ave.

HARRY T. DAY, '
Builder—4105 Walnut Ave., Rognel Heights.

F. BLANEY, »
Clerk—2578 Druid Park Drive.

IQS, .tt.AAlTWTTR,
Commission Merchant—620 W. North Ave.

GEO. II. HENNEMAN,
Ronte Foreman—934 Bennett Place.

RICHARD H. ASH,
Foreman—1135 Woodley St.

Bookkeeper—4200 Reisterstown Road.
ADAM DEBUS,

Plumber—3924 Lloyd Ave.
EDWARD T. SKIRVAN,

Salesman—213 N. Patterson Park Ave.

Salesman—717 Newington Ave.



CRIMINAL COURT OF BALTIMORE
SEPTEMBER TERM, 1924.

THE STATE OF MARYLAND
To the Sheriff of Baltimore City, Greeting:

We command you that you take the bo^y of

before ti<£23ourt hereto answerj^presentment forand

WITNESS the Hon. James P. Gorter, Chief Judge of, the Supreme Bench of Balti:

Issued the . ^ 2r^2s^' day of

day of Sept., 1924.

1924.

EDWARD GROSS,
Clerk Criminal Court of Baltimore.

J



STATE OF MARYLAND



SUMMON the following additional witnesses for STATE VS. Q ^Q ^
/

\ 1̂

v̂̂ - •

To EDWARD CROSS, Esq.,
Clerk Criminal Court l*rrrUU*+r!<p--..'U&S. t&0 fOJf^fif... State's Attorney.



r SUMMON the following additional witnesses for STATE VS. (pa*A 2~

• 1 9 2 4 GEORGE KLEIN
,

I

M.r.-li*.aack

" "Mt^-ti g i g l m a i " tog tat" "wtf "~iy<S!nP'dy'"-roQWt!Bjg|

-p- •• fe

To EDWARD CROSS, Esq.,
Clerk Criminal Court; -.- .Hexb.A£.t...IL^ ;L\m State's Attorrfcy



STATE OF IIARYLAED

VS.

GEORGE KLEIK.

• IE THE

CSIMIHAL COURT OF

BALTIMORE CITY.

ORDER OF COURT.

I t is hereby ordered by the Criminal Court of Baltimore City, t h i s

day of IIovember, 1924, t ha t the time for f i l i n g a f f i d a v i t s in the

motion for a new t r i a l in the above e n t i t l e d cause , be and the same i s hereby

fur the r extended u n t i l the 6th day of December, 1924.

£ [ 4 | -
4

• • •



•v.-?- ,'f- :,ir a f fiffSf: a rt r .ft?!^ V \ f<"r+i-'r-'

to

eirxo \QQ'iad ai ^1

i LBxti w- • •% -fol noi



10M—11-29-22

STATE OF MARYLAND

VS.

r
Criminal Court of

, 492 V

INDICTED for
MR. CLERK: Enter my appearance for Defendant and summon for defense the

Witnesses whose names are endorsed hereon.

FILED
Attorney.



Defendant's Witnesses:



10M—11-29-22 •J \ /

"7,

ll^ Docket,£&
STATE OF MARYLAND

VS.

OInmtnai €nurt of fialttmar?.

INDICTED for
MR. CLERK: Enter my appearance for Defendant and summon for defense the

Witnesses whose names are endorsed hereon.

FILED



Defendant's Witnesses:



Form 54—2M—1-23

BASTARDY OATH.

STATE OF MARYLAND, BALTIMORE CTJ
The Examination, under oath, of A-..a

a single woman, taken by me
a Justice ofjfehe Peace of/the State of^Maryland, in and for Baltimore City aforesaid, duly assjgned to sit
at t h e ^ 4 ^ R - 2 ? * ^ Z ^ District Police Station; on tbt..jt.~3.J0tfm
day oi^^ft^CA&Z&xnahto 192 G ^ ; who saith, that she is pregnant of an illegitimate child begot-
ten on or ajfout the ~J- day of y , 192 ;
(or) that sne wasdgliyered of a <2&&td* illegitimate child on tok..&m-M.&mz.. y y? „ day of

ylast past; and that a certain
f&PT.- ~....in Balt'mored^fty, is the father of the child.

(Seal)

Sworn to in/due form of/Jaw, and subscribed by
the above named woman, before me, on this

' (Seal)
District.



BASTARDY WARRANT No. 2 Form 32. 500-12-16-18

STATE OF MARYLAND, City of Baltimore, to wit:

To any Officer of Police, or One of thai Constables of the City of Baltimore,

\ WHERE A S , / ^ ^ ( ^ ^ ^ - J b / i r ? ^ ^ ^ . residing at.

personally appeared before me, the subscriber, aJustice of the Peace

•ytrrzf

Baltimore City, duly selected to sit at District Station House, on the

', and in her examin-

ation, taken in writing, upon oath, before me, a tjjastice of the Peace as aforesaid, hath declared that she

is pregnant with a bastard child, or that she was on the OiJ.Jp. day of.

....y. ,., J.9*Lt^., delivered of a bastard child, and doth, under oath, accuse

^C&lrtfQf.. ./L*<C&*&7. of being the father of the said<foastard child.

Orou are therefore commanded to apprehend the said!7tt«^^T2^2^..//x^<*<^*r>^-

and bring him before me, a Justice of the Peace, as aforesaid, to give

bond to the State of Maryland, conditioned that he will appear before the Criminal Court of Baltimore

City after the birth of said child ; or in default of such security to be committed to the custody of the

Sheriff until such bond is given, oj* until final judgment is rendered by the said Court as provided in
i

Section 3 of Chapter 163 of the Acts of the General Assembly, 1912, or until he be otherwise lawfully

delivered from thence.

Given under my hand and seal this.

J. P. [SEAL]



- • » •

Bastardy Warrant No. 2

STATE
vs.

..

,..

"S

WITNESSES
y

fe

_ _ . '

O-*'̂

ADDRESS



(Recog: to Answer Court)
Form 17 1000 10-25-2:2

City of Baltimore, to wit:
BE IT REMEMBERED, That on the /<? &f? .dajrof

****, before the Subscriber, a Police

sonally appeared

in the year of our Lord, one thousand nine hundred and <̂

Justice of the State of Maryland, in and for the City of Baltimore/

...Residence,.

and rC^^^^.y^Cj^^... Residence,./.^.&/.

and 6i • Residence,

and acknoadfidge themselves eacji andseveraUy, to^pwe and stand justly indebted to the State of Maryland, in the

sum of .U^H/^.-J^iy<i^>r^^ZCr^^.\Z^(^^^^2X?, current money of the United States, the said sum of

money to be paid and levied of their bod^es,/^0ods and chattels, lands and tenements, respectively, to and for the

use of the State of Maryland.

THE CONDITION of the aboye RECOGNIZANCE> such, that if the above bound

do and shall well and truly make h-480..^fsonal appearance before the Criminal Court of Baltimore, held at the

Court House in the City of Baltimore,

then and there to answer^ unto all such things JLS shalj^e alleged against h^tr^r^^and particularly for

on or about the .Q4>.>?. ....day of C£&t**fe3&&/-. 192^...., in Baltimore City,

State of Maryland, and attend the said Court from day to da^fand not depart thence without leave thereof;

and in the meantime keep the peace, and be of good behavior; then the above Recognizance to be void, or

otherwise to remain in full force and virtue in law.

IN TESTIMONY WHEREOF, I hereunto subscribe my jjt^me on the day an

Police Justice for the. ..District



fetate of

^Baltimore Cttp. to tott:

hereby apply to become rec

I own and offer as security

No

It is in fee-leasehold, being subject to the annual

t._ dollars. %
My interest therein is absolute and undivided, or is

CiM-SL^JaZ^7,
the value of which is %4.XJ.J..(t...^2'tfQt is subject to
the following mortgages, incumbrances and other
recognizances:

The taxes are paid up to and including those for
the year 192

Sworn to this A...XJ. day of

Police /Justice for the District.



Bo you know the defendant ?

State name. /O&m

You nave sworn that he is tiie father of your child,

State waen you iiralt had intercourse with him.

V/rrt' / ? <3 3

times have you had sexual intercourse with himHow

When did you first become pregnant?

between the time of your last monthly sickness

and the time that younoticed that you were pregnant

did you nave intercourse with any other man?

when was the baby born? ^g^y^^rx^i/ <9 »3 / 9 3~&

D i d e v e r Promise to marry you?

(7
have you ever had sexual intercourse with any

other man?

if so st^te whom.

When?

Where?

How often?

S'. ^yL&AsUJU^,



Form 407—5

I 3 cCf •
Bail

Criminal Court of Baltimore

Returnable / /?">>/

£ Af

TO THE SHERIFF OF BALTIMORE CITY.

V

EDWARD GROSS, Clerk



-

• •

&

.

I

.



Form '107 —5

Criminal Court

^^g-f^-Otx^

TO THE SHERIFF OF/BALTIMORE CITY. EDWARD GROSS, Clerk
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.

a
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r



- _
Form 407-5

^Criminal Court of Baltimoreo 3

Returnable

to testify for

TO THE EDWARD GROSS, Clerk
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n

s •

n
e

Q
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•

JAN 19 'tis
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Form 407-5

Bail

Returnable

to testify for

TO THE S

Criminal Court of Baltimore

/(*

U llAinn/ s(ffl*t^ /U.
r

EDWARD GROSS, Clerk



/A

JAN U :92i

DE(

E

i 11925



Form 407-6

Criminal Court of Baltimore

Returnable

to testify

TO THE EDWARD GROSS, Clerk



o
o

K

-
•

JAN

1925

i
a

1



Form 407-5

Bail T
Criminal Court of Baltimore

Returnable

t o t e s t i f y { ^ /
TO THE SHERIFF OF BALTIMORE CITY.

/

: ; •

A
P A K T

EDWARD GROSS, Clerk



i H

. •

s

JAN 191

925

U1925



FORM 4O7 S

To?t
Bail

Criminal Court of Baltimore

Returnable

to testify for

TO THE SHERIFF OF BALTIMORE CITY. EDWARD GROSS, Clerk



RECfc
THu
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Habeas Corpus ad Testiflcandum.

ttf JHarylanfr
TO THE WARDEN OF THE MARYLAND HOUSE OF CORRECTION, Greeting:

You are hereby commanded, that you have the body o f / ^

detained under your custody, as it is said, by whatsoever name he may

be calleffKin the same, before the. Criminal Court of Baltimore /.I/.:

at 10 o'clock, A. lAJj/j^^?d<^f dMjLcJ- /.£..?•.

Maryland vs .y(U.jt^ii^^.^SJIj£ddld/:. then and there to be tried and

to testify in the case of State of

immediately after the said .y^-^^f2^...j]^tLi^...C?r4/.. shall have given

his testimony before the said Court to reture^nim to said prison, and have you then and there this writ.

Witness the hand of the Judge and the seal

of the Criminal Court of Baltimore, this

.day of

Judge.





IN THE CIRCUIT COURT

. FOR

BALTIMORE COUNTY,

SITTING AS A

JUHENILE COURT.

MARYLAND CHILDREN'S AID SOCIETY |

BALTIMORE COUNTY BRANCH, |

PLAINTIFF. :

VS. :

GEORGE SOWERS, J

DEFENDANT. :::

TO THE HONORABLE THE .JUDGE OF SAID COURT:

The Petition of Grace A. Waidner, Agent of the Maryland

Children*s Aid Society, Baltimore County Branch, a Softiety

incorporated under the laws of this State for the care and

protection of children, respectfully shows:

That George Sowers a male child, under the age of 18 years, to

wit: 2 months date of birth, August 23/34 residing at Catonsville,

Baltimore County and State of Maryland, with Helen Sowers, who is

the mother of said child; *(see other side) and that it is for

the interest of said child, and the State of Maryland, that he be t

"tetoec temporarilyA from the said Mother pending mental examination

of mother and placed under the Jurisdiction of the Equity Court

of Baltimore County.

And as in duty, Ac.

Grace A. Waidner,

Petitioner.



STATE OP MARYLAND,

BALTIMORE COUNTY, TO "JIT:

I HEREBY CERTIFY that the aforegoing is a true copy taken

from the Original Petition filed October 24, 1924.

In Testimony Whereof I hereto set

my hand and affix the seal of the

Circuit Court for Baltimore County

this 6th day of November, A. D.

1924.

Clerk of the CTrcuTT Courf for Baltimore County.



IN THE CIRCUIT COURT £pR
BALTIMORE COUNTY. "

IYLAND CHILDREN'S AID

SOCIETY, BALTIMORE COUNTY

3RA1ICH,

VS.

G30HK 30WER3.

PETITION,

WILLIAM P. COLE
CLERK OF THE CIRCUIT COURT FOR BALTIMOR?: COUNTY

TOWSON. MD. •

THE JEFF(N»QNt*N MINT, TSWtON MD.



MARYLAND CHILI-KEN'S AID SOCIETY : IN THE CIRCUIT COURT FOR

BALTIMORE COUNTY BRANCH, : BALTIMORE COUNTY,

VS. : IN EQUITY.

GEORGE SOBERS. , : SITTING AS A JUVENILE COURT.

• • •
• * •

ORDERED by the Circuit Court for Baltimore County, in Equity,

sitting as a Juvenile Court, this 24th day of October, A. D. 1924,

after a hearing in the above entitled case, that the said George

Sowers an infant, aged 2 months be and he is hereby temporarily

committed to the control and custody of the Maryland Children's

Aid Society, Baltimore County Branch, pending mental examination

of mother, the Court retaining Jurisdiction over him.

Prank I. Duncan,

Judge of the Juvenile Court.

STATE OF MARYLAND,

BAJ/TCMOKE COUNTY, TO WIT:

I HEREBY CERTIFY that the aforegoing is a true copy taken from

the Original Commitment filed October 24, 1924.

In Testimony Whereof I hereto set

my hand and affix the seal of the

Circuit Court for Baltimore County

this 6th day of October, A. D.

1924.

clerk of the Circult court for Baltimore County.



IN THE CIRCUIT COURT FOR
BALTIMORE COUNTY.

MARYLAND CHILDREN'S AID

DOCIETY BALTIMORE COUNTY

BRANCH,

V S .

GEORGE SOWERS.

CCMHTHMENT.

NOV :M
WILLIAM P. COLE

CLERK OF THE CIRCUIT COURT FOR BALTIMORE COUNTY

TOWSON, MD.

THE JEFFERSONt*



STATE OP MARYLAND

vs.

GEORGE K1EIH

IK THE CRIMINAL

COURT OF BALTIMORE CITY

Eow comes George Klein, by Daniel C. Joseph, M s attorney, and

moves for a new trial on the above entitled cause:

1. Because the verdict is against the evidence.

2. Because it is against the weight of the evidence.

3. Because of the newly discovered evidence.

4. Because of the misconduct of counsel.

5. Because of misconduct on part of the jury.

6. Because the counsel for the defendant was advised by one of

the assistant state's attorneys, that the prose eating witness would not

prosecute the case, and because the private counsel for the prosecuting

witness informed the defendant's counsel that the prosecuting witness

expected to abandon this prosecution as a result of which defendants

counsel was misled, to the prejudice of the defendant, because defendant's

counsel would not insist upon the appearance of witnesses from Hagerstcwn,

Maryland, and LJartinsburg, West Virginia.

7. Because, after discovering the true situation, counsel for

defendant, after exhausting local witnesses, thereupon requested the court

about 4.30 P.M. to permit the case to rest until 10 A.M. on the following

day, then to be resumed with the witnesses from Western Liaryland, whom

counsel intended to produce, which the court refused to do, whereby the

defendant was further prejudiced.

8. Further reasons, to be made taown at the hearing.



STATE OP MARYLAND

vs.

GEORGE KLEIK,

HJ TH3 CRIMIEAL

COURT OP BALTIMORE 01TY

TO THE HOEORABLE JUDGE 0? THE SAID COURT.

The petition of George Klein, respectfully represents unto your

Honor:

1. That he has filed a motion for a new trial, but that

it will "be impossible for him to file an agreed statement of facts,

within the time described by the rules of the court.

Yflierefore, he prays this court, to extend the time for the

filing of an agreed statement of facts.

ATIORKJZY

Upon the foregoing petition, it is ordered by the Cirainj|tal Oourt of Baltimore

City, this 7th day of November, 1924, that the time for filing the agreed

statement of facts and affidavits be and it is hereby extended until the

r Eovember 1924.



IE THE CRIMINAL BOIMD OF
BALTIMOBE CITY.

STATE OF MARHiAKD

vs.

GEORGE KLEIN

MOTIOE FOR A Hffi? TRIAL.

Lir. c l e r k ; -

Please file. etc.

NOV ? - W4



STATE OF MARYLAND : I I THE

VS. : CRIMIML COURT OF

GEORGE KLEIN. : BALTIMORE CITY.

ORDER OP COURT.

I t i s hereby ordered by the Criminal Court of Balt imore Ci ty , t h i s

day of December, 1924, that the time for filing affidavits in the motion

for a new t r ia l in the above entitled cause, be and the same is hereby further

extended until the 33th day of December, 1924.



IK THE

ORIMIML COUKD OF

BALTIMORE CITY.

811338 OF MAEYL&HD

VS.

GEORGE KLSIK

OHDER OF OOURT.

Mr. Olerk:-

Please file, etc.,



IN THE SUPREME BENCH OF BALTIMORE CITY.

NO. 3092

STATE OF MARYLAND
vs.

George...Klein

FROM THE

CRIMINAL COURT
OF BALTIMORE

Motion for a New Trial.

Motion in Awoot, of Judgmonti

F O R bas tardy ,

The above entitled cause having been duly heard and considered it is by the Court here

on this .^/r.f.!'..f^..l^..^Jt...i..i^.^.^.f^2^-..^.A&y of A~kjt?&f<2.'3.?.?-..Q:.fS!..^.. A. D. 19 .2 ̂ ^ adjudged

and ordered that the MOTION FOR A NEW TRIAL MOTIOH m AMIEOT OP JUDaniDMT be and the

same is hereby ^/jf...</r^..1l.3...'.?.<.&S'*J. and that the case

be remanded for further proceedings.

Vi
<?7

t

Chief Judge.

Asso.

J..?.A.... ASSO.

Asso.

Asso.

. A sso.

. Asso.

Asso.

/ / V. 4/1/771S i ,



NO 5098,/2/ty

STATE OF MARYLAND

vs.

George

<§tbn of

Klein,

Filed



STATE OF MARYLAND

VS.

GEORGE KLEIK.

m THE

CRIMIKAL COURT OF

3ALTIL10RE OITY.

Mr. Cleric:-

Please issue SUHMOIIS tofbe personally served on the following named

witnesses to testify in behalf of raie defes&ant in the above entitled cause,
I /

on Friday, January 23d, 1925, at 10:y0 A / M . :

\ /
M. S« Cadv/alader, 7% ]$. Virginia Avenue,
Irvin Levin, 1913 3%ton Avenue,

/ \
Lloyd I , Barnes, |703|i;ortii Road Avenue,

Charles E. Gild

3?
CSS

•

G-reenwald Pacicing Corporation
on Stoclf Yards.



t t

*

• •

i -n

•n

<o

1
' •

JAN 22 1926



STATE OP M&RYLAED : I I THE

VS. : CR1LIIEAL COURT OF

GrEORGE KLEIK. : BALTIMORE CITY.

TO THE HOEORABLE, THE JUDGE OP SAID COURT:

The P e t i t i o n of George Kle in , the Defendant in the above e n t i t l e d cause
i-

respectfully represents unto your Honor:

1, That he lias this day filed his Motion for ?. ITev? Trial in the above

entitled cause.

2. That he desires in accordance with the r-ales of the Supreme 3ench

of Baltimore City to f i le in said case a transcript of the testimony and certain

affidavits, which it is impossible for him to file £t this time.

To the end therefore:

That this Honorable Court TBSS an Order extending the time for filing

a transcript of testimony and affidavits in support of his Llotion until the

day of , 1925.

And as in du ty bound,

Upon the foregoing Petition it is, this 27th aay of January, 1925,

ordered by the Criminal Court of Baltimore City that the time for filing trans-

cripts of testimony ami oi'iwimmm+»> in support of the llotion for a Hew Trial in

the above entitled cause be and it is hereby extended until the / day

, 1925.



11/

III THE

m i l COURT OF

BALTIMORE CITY.

STATE OF MARYLAND

VS.

GB0RGS ELEIE.

Mr* Clerlc:-

Please file, e tc . ,

ATTOHKSY

DANIEL C. J
11 E. ! 8 T -
BAJTIMORE, • • MD,



. OF HARYLAHD

V 3 .

GEORGE KLKXH,

: 11: Tim

: C a i i l l l l ^ COURT OP

: BttTIttOBS CITY.

Comes George Klein, the Defendant, and moves for a B*W Trial in

the above en t i t l ed case:

1. Because the verdict i s against the evidence.

2. Because i t i s against the weight of the evidence.

3. Because of newly discovered evidence.

4« Because of error in the rul ings of the Court.

5. 3ecause of comments on the evidence by the Court,

6. Because of d isqual i f ica t ion of the ju ro r s .

7. 3ecause of misconduct of counsel for the Sta te .

8. And for other and further reasons to be made taaown at the hearing.

ATTOHflEY FCE VWEHMIII2 AHD THAViiRSER.



Ill THE

CR1MUUI COURT 01?

Bi-LTlSDZi CITY.

1/

STATE OF L&RYUED

VS.

GBOBGB KLBIE.

MOTIOK FOE 1EW T H U L .

LIr. G l e r k : -

Please file, etc.,

LT'Ff. FOR DKPEKQAJra & TRAVERSEE.

DANIEL C. JOSEPH,
11 E. LEXINGTON ST.,
BAI TIMORE, • • MD,

JAN 27



STATE OP M4BHAHD : IE EIE

Y3. : CRI1UKAL COURT OF

GEORGE KLEIE. : lALTIMCBB GITT (Part * } ,

OBDEH OF COURT,

Ordered by the Criminal Court of Baltimore City, t h i s 9th day of

February, 1925, that the time be , and i t is hereby, extended to permit the f i l i n g

of a t r ansc r ip t of the statements of the S t a t e ' s Attorney, in so far as the same

may be ava i lab le , u n t i l the fgbh day of February, 1925i

i
.*



Ill THE

CHIMHTAL COURT OP

3AU2i:3uRE CITY ( P a r t 2 ) .

STATE OP M&RYLAED

SEORGE KLEIN.

OHDER OF OOU2T.

lit*. C l e r k : -

Pl«ftae file, etc.,

FEB f- 1925
DANIEL C. JOSEPH,
11 E. i ?>:: 0 : C N ST.,
8AI TIMORt, • • MB.



IN THE SUPREME BENCH OF BALTIMORE CITY.

STATE OF MARYLAND
vs.

George Klein

NO 3.Q.92..

FROM THE

CRIMINAL COURT
OF BALTIMORE

Motion for a New Trial.

FOR

The above entitled cause having been duly heard and considered it is by the Court here

on this ty/enty....S.ev..e.n.tll day of ; A p r i l A. D. 1925 i adjudged

and ordered that the MOTION FOR A NEW TRIAL •t<qff(>¥WW»w»j«M*Bsy-Of»»»PB<*MO?ff be and the

same is hereby .-."" k i^UM; ZZZZZZ\Z~ZZZ.Z~Z\ZZ and that the case

be remanded for further proceedings.

..Henry Duffy Chief Judge.

II. Arthur Stump Asso. "

Walter I . Dav;kins Asso.

Ciiarles I. Stein

E l i F r a n l c Asso.

Bond

Asso.

True copy,
TEST:

W • S . Symingt on, J r . Asso. ' '

Joseph 11. Ulman, Asso. "

Robert F. Stanton



No...5.?.?.2// f 7 /

STATE OF MARYLAND

vs.
ii

George Klein

nf <E0«rt

FiledSZ.l.dayof . ^ ^ 19 £ :



V S .

G-EQRGE KLHEK.

Tim

COtHT OF

BALTIMORE CITY.

The defendant, George Klein, suggests to the Court here, that he cannot

have a fair and impartial trial in this Court, and prays the Court to order

and direct the removal of the record of proceedings in his case to sorae other

Court having jurisdiction in suoh cases for trial; and, for grounds for said

sugges t ion, s ays:

1. That said case nas previously bear; tried in this Court with the

same Judge (Hon. Henry Duffy) presiding; and that said Judge has heretofore

expressed views prejudicial to said defendant.

2, That at said prior trial this Jourt (Hon. Henry Duffy) has ruled

on certain matters, some of which are or may be matters resting largely in the

discretion of the trial court, in a manner which affiant verily believes to

have "been to his prejudice, and which rulings, or similar rulings will again

prejudice him at the pending trial, and on which affiant believes another

Court will rule differently when same arise in/t̂ ie course of the pending case.

On t h i s -*~3-^o^ day of November, A. D., 1925, appears George Klein, the

defendant is the above case, and makes oath in due form of law, that the mat-

te rs and things contained in the above suggestion are true to the best of his

knowledge and be l ie f .

Ordered by the Court this

1 9 2 5 , t h a t t h A / T i i ifVil (<\T 11

y



nt HIE

CHIMIIZL COURT OP

BALTIMORE OITT.

J Z

STATE OF is

i KLSIN.

oTlOE FOR

Lir. Clerk : -

Please file, etc.,



STATE OF

VS.

SIORGE KLBXI.

IE IHB

•mrvTBAr. GOUHI 0?

BaLTILlGRB CITY.

Mr* Olerk:-

Kindly issue summons for the following named witnesses, to be

served in person, to t e s t i fy in "behalf of the defendant in the above en t i t led

cause on Friday, December 11th, 1925, at ten o'clock I . LI.:

Clifton Bursar, c/o Horn Lamb Packers, Ilagerstown, ISi.

Georga^ohnson, '^shington Street near Potomac, llagerstov.n, Md.

Calvin Garjie3r;r"t!entrali-^iwflnss Bank 31 dg. , Baltimore, IM.

Crving Levinj^^i*^ Ruxton Aveiiw^g^iibJXirJnore, Ud.

Road, Baltrrioro, IJd.

E. Geldbach, 2576 1« 3altiincre S t . , Baltimore, Lid.



/ 9"

C t (j



f 2 CRIMINAL COURT

OF BALTIMORE

You are notified to appear before Part

No SZ. , Criminal Court of Baltimore, on

**J^ , at 10 o'clock in the

morning, to testify in Case of State vs

faring this notice with you.

EDWARD GROSS,

Clerk.

Be punctual in your attendance.



Criminal 6
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CRIMINAL COURT OF BALTIMORE.

TEBM, 192.^!.^"

To THE SHERIFF OF / ^ 4 - < 3 ^ * - M A . Q/fo-tAj COUNTY,

Greeting: v

We command you that you Summon

to be and appear before the Criminal Court of Balti-

more, to be held at the Court House, in said City, on

TO TESTIFY FOB

Hereof fail not at your peril, and have you then and

there this writ.

Witness, The HON. JAMES P. GOBTEB, Chief

Judge ol the Supreme Bench of Baltimore City, the

./.'.....day of r^tSJf^HtriuaCa^.. 192..d

ISSUED the...yT...P..day of.*s«**«ct«jfe4A^192..><

EDWARD GROSS, Clerk.





CRIMINAL COURT OF GALTIMORE.

To THE SHERIFF OF Li) OI>O

TEBM, 192.2

COUNTY,

Greeting:
/

We command you that you Summon

*

to be and appear before the Criminal Court of Balti-

more, to be held at the Court House, in said City, on

7
se, i

TO TESTIFY FOR

7
our peri
7

Hereof fail not at your peril, and have you then and

there this writ.

Witness, The HON. JAMES P. GOBTER, Chief

Judge of, the Supreme Bench of Baltimore City, the

ISSUED the..//...J!...day

DWARD GROSS, Clerk.



^i
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CRIMINAL COURT OF BALTIMORE.

..TERM, 192...2C

To THE SHERIFF <m jUJGL^J^VUV A/QTU. COUNTY,

Greeting:

We command you that you Summon

(f
to be and appear before the Criminal Court of Balti-

more, to be held at the Court House, in said City, on

O TESTIFY FOB

Hereof fail ndt at your peril, and have you then and

there this writ.

Witness, The HON. JAMES P. GORTBB, Chief

Judge of the Supreme Bench of Baltimore City, the

ISSUED the...//...>.day o J

EDWARD GROSS, Clerk.





CRIMINAL COURT OF BALTIMORE.

TEBM,

To THE SHERIFF OF 0^-<*--4-^-c^<_$/C«oc- COUNTY,

Greeting:

We command you that you Summon

to be and appear before the Criminal Court of Balti-

more, to be held at the Court House, in said City, on

Hereof fail not at your peril, and have you then and

there this writ.

Witness, The HON. JAMES P. GOBTER, Chief

Judge of the Supreme Bench of Baltimore City, the

ISSUED the...../. day

•Pit- .
EDWARD GROSS, Clerk.

:'>925





Hal eas Corpus ad Testificandum.P
of Jflarglani

TO THE WARDEN OP" THE MARYLAND HOUSE OF CORRECTION, Greeting:

You are hereby commanded, that you have the body of

detained under your custody, as it is said, by whatsoever name he may

be cimed in the same, before the Criminal Court of Baltimore ffjM&^./..Y$...^..U--Q*ZZ--.&

/ j i~ / ^/ I/I l / / ^ / 4 5 <C~
at 10 o'clock, A. My^7 ,^*^i^^v (HijUJ. /.&...?. L7.*:Z. to testify in the case of State of

Maryland vs. .y/.9ljL&*i!$&?.-/.lZ~K£i*i4l then and there to be tried and

immediately after the said y/$J.JJ£&&£/.. yj^jfoa-co..<^^y. shall have given

his testimony before the said Court to retudrhim to said prison, and have you then and there this writ.

Witness the hand of the Judge and the seal

of the Criminal Court of Baltimore, this

7 Hflv nf.Jj2s..day oi.M..-^.

A.

7'"'
., Judge.



JOSEPH A. DELANEY
WARDEN

MARYLAND HOUSE OF CORRECTION

JESSUP, MARYLAND

December l£th. 1925.

Sheriff jf 3alto. City,
Court House,
"Bait o. Hi .

Dear Sir:

Inclosed you will find the Testificandum which
you mailed to us to have George Johnson appear in the case
of George Zlein. Wa are returning this writ because
we fidd that this man was descharged from our Institution on the
twentieth of August of this year. Hw was arrested, for Vagrancy
and so there la no a&ress loft here.

Very truly yours,
Maryland ^ouse of Correction.

<c

\



SfJ fJ:. OP H EXUKD : DH ESS

7 3 . : OEIIUl^lL 3CJCHT OF

GEO3GE IH2I1T. : 3-LTILIC3H CITY.

•

TO SBE HGEOBA1LJS, TE3 JUDG-- OP SAMS COURT:

The Pe t i t ion of George Klein, the Defendant la the £bove en t i t l ed

sauae, respectful ly repreeenti onto your Honor:

1. That he has th i s day f i led his motion for I I n Ir ia l in the

sbove entit led cause.

2 . That he des i r e s , in accordance with the ru les of the Supreme

Be: ah of .Belti-nore City, to f i l e in said j t se . tr :..script of the testimony,

but that the sar.ie osunot be prooured loy him ct th i s time.

To the end therefore:

That this Honorable Court p&sfl an Order extending the time for f i l i n g

a t roasc r ip t of testimony in support of the Lloiion aforesaid.

i;nd r,s in duty bound, e t c . ,

IBI FOB/DEESEIDAEI.

IJpoc the foregoing Petition, it i s , this / day of December,

1925, ordered hv the Criminal Joxurt of Baltimore City that the time for filing

the transcript of testimony in support of the r.iotion for law Tricl in the

above entitled cause, be aid it is hereby, extended until the / ^ dry

^-%X^^Ji-^~\ ,1926.

u



^0? i . . r« it*

m TIE

*itiikii.iiiaJj- \JKAJ -ti. UJ.1

HUiIIIDHB CITY.

TASB 0? lILEi

Y3.

a C l e r k : -

file, etc.,

DEC S 5



STATE OP M4LBXLA3Q9

rs,

3EORGE 1IL...I1;.

IF THE

GHIMHAi .;OUHT OF

M3MIMJBE SITT.

How comes SeOrge Klein, the' defendant, and moves for a new t r i a l in

the above en t i t l ed cause:

1. Because the verdict is against the evidence.

2. 3ecE-iiso the verdict is Sg&inst the weight of thy evidence.

3. Beoexise of newly discovered evidence.

4 . Because of errors on the part of the Court*

5. Because of misconduct of counsel for the Sta te .

6. Because of misconduct of the jury.

7. And for other end further reasons to be made luiown at the hearing

of th i s motion.



II. fSM

7R1MSML J0U3E OF

CUT.

/? I v

V3.

GEDSGE ELSSS

; FOR IxT./ IBIAL.

lerk:-

36 f lie, etc.,

DF



STATS OF UASTLJfSD

GEORGE

IB 2HU

L OOUHT OF

3ALT L l d C CUT.

The Defendant moves the Court for an Arrest of Ju&gnent in th i s

a&ui

1. Because of errors spparsat on tilt ffcOfl of the record in these

proceedings.

2. Ind for other aid further reasons to "be made k&owa at the hear-

ing of this notion.

CHEEIIPOX



CHlLUE.il XURT OF

BAL2IH0H1. CITY.

STATE Cf WkSXMBD

VS.

GHSCRGE KLSUU

MOTIOI; FOR

AfiBBST Oi1 JUDG1EET.

i l r . C l e r i c : -

Plesse file, etc.,

ATTOREIF -TJZH BHF3 1



STATE OP HABYLAKD

VS.

(moms KLBIK.

IK THE

CRIMINAL COURT OF

BALTIMORE CITY.

Now Gomes the t r a v e r s e r , George KLein, and cha l lenges the a r r a y of the

panel of j u r o r s because s a i d a r r a y and panel v/ere addressed by the S t a t e ' s

At torney of Balt imore Ci ty wi th r e f e rence to h i s c a s e , among o t h e r s , out of the

presence of him, the s a i d G-eorge Kle in , and in the absence of h i s counse l .

TIIAVER3ER. ATTORNEYS OR TIBLVHR3EH



STATE OF MARYMRD

VS.

GEORGE KLEIN.

IB THE

CR1MIEA1 COURT OF

BALTIL1ORE CITY.

liov; Comes t h e t r a v e r s e r , George Kle in , and cha l l enges the a r ray of

the panel of j u r o r s because said, a r r a y and panel was given i n s t r u c t i o n s as t o

h i s c a s e , among o t h e r s , out of the presence of him, the said George Kle in , and

in the absence of M s counse l .

TRAVERSER.



300-5-22-'ll.

In the Supreme Bench of Baltimore City.

No... .3092

STATE OF MARYLAND
vs.

George Klein

FROM THE:

CRIMINAL COURT
OF BALTIMORE:.

Motion for a New Trial.

Motion ~i

FOR

The above entitled cause having been duly heard and considered it is by the Court here on

this day of ̂ r ^ T l . ? . ^ 4^^^J\ A. D. 19$ v^, adjudged

and ordered that the MOTION FOR A NEW TRIAL MOTION HT AIIHEOT or JUDOMEHT be and the same

is hereby-- ..::.:irr..'.^^^^ and that the case be

remanded for further proceedings.

Chief Judge.

Asso. "

Asso.

Asso.

/ Asso. "

$ Asso. "

Asso.

Asso.



NO.

STATE OF MARYLAND.

VS.

A

nf (Enurt.

Filed'.&&.Filed



State of Maryland

IN THE

Criminal Court of palttmore

Ji 1.0.2A
<7

CU),

by the Criminal Court of Baltimore, this .*Z.../....:« day of

A. D. 19j£.fc that sentence of

<7
in this case be, and the same is, hereby suspended indefinitely, upon the condition of good behavior

for the period of from the date hereof; and that the said

be and he is paroled in the custody of

subject to the supervision oi ..J*&..Q44S<JL/...

and that a recognizance be entered with the Clerk of this J3ourt in the penalty of /.,

.by ^

6Lo



STATE OF MARYLAND

V^^T-*
r

Order Susp. Sent. Indf.

Parol....,..:2 L2y.....

Sup. of I

Recognizance % ..;'..

Filed _ 191
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Kindly 81 1 to the Court Of . . 1 f .

• nd tri varser, 2 . l l y ; 11.

onoed ti I I fcreve: rj : l so

from • Lust \ Taer\ lao from" the

:• o.;' thi ltlmora litj overniliu . .• " f i led by

braveraer ft . trial*
•

•

V /

: . . • \ i t :

I^ ___— . iruary, 1326, peraoni l l y
•

the i iber, •• . n and for
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ad c . - . ksia for thi

Ltneai - >tarial & u 1,



I2Y, to Witj

/ J- •—• • • J . . . . . . . . o a l l • . 'ore

] l l o of : -ity

fl of Baltimore aforesaid, u . 1 C« oost.;::, Attorney of record, for leiu

• • . S id, lade oath in i i« fono of -. I to

LPt ox all ::: ijovo e n t i t l e is not I urpoae
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No. 2 Oct. T. 19?6. Sides M.O.

Court of Appeals of Maryland*

October germ, 1926.

George Klein

vs.

State of Maryland.

Judge Walsh delivered the opinion of the Court,

George Klein, the appellant, was indicted and tried in

the Criminal Court of Baltimore City on a eharge of "bastardy

and the trial having resulted in his conviction he has taken

this appeal. The testimony shows that the prosecuting wit-

ness, Helen J. Sowers, a divorcee, thirty-three years of age,

entered the emply of The Greenwald Packing Corporation in

Hagerstown as a bookkeeper in July 1923 and remained with this

company for six or eight months. She testified that the

traverser, who was looal manager, made overtures to her on

the first day of her employment and frequently thereafter, but

that she sucoessfully resisted his advances, except on an oc-

casion on Sunday, December 2nd, 1925, when she alleges he had

relations with her, which resulted in her pregnancy and the

subsequent birth of a child. During the morning of the day

in question the proseoutrix, the traverser and various other

employees of The Greenwald Packing Corporation were engaged

in taking inventory, but the prosecutrix stated that when she

returned after lunch only the traverser was there; that

about three o'clock he came to the cage in which she was

working and upon her refusal to accede to his requests he for-

cibly had intercourse with her* She further stated that she

remained in the store until five o'clock, did not tell her mother

of the occurrence until the following day, did not tell anyone

else about it at all, continued working for the company until



-2-

discharged about the middle of January, 1924, did not know she

was pregnant until the following June, and did not try to com-

municate with the traverser about the matter until after the

child was born on August 23, 19£5. The traverser on his part

denied that he ever had relations with the prosecutrix; and,

though admitting that he helped take the inventory on the morn-

ing of December 2nd, he produced evidence to show that he left

Hagerstown and went to Baltimore on the three O'clock bus that

afternoon* The case was tried three times below, each trial

resulting in a verdict of gfeilty, but on the first two occas-

ions the Supreme Bench of Baltimore City granted the traverser

a new trial. On the third occasion his motion for a new trial

was overrule d and the trial court thereupon passed an order sus-

pending sentence and paroling the appellant to pay $15*00 a month

for fourteen years, and from this sentence, judgment and order

this appeal is taken.

During the course of the proceedings below the traverser

demurred to the indictment, filed a motion in arrest of judg-

ment, and excepted to ten rulings on various other matters;

and he also now objects to the form of the sentence imposed*

No mention is made of the demurrer in the appellant's brief,

and at the argunent it was stated that though he did not wish

to press it he did not abandon it. The demurrer apparently

sought to raise the question of venue, the act of intercourse

having occurred in Washington County, the child having been

born in Balti-nore County, and the prosecution being brought in

Baltimore City. It was held in Hardesty vs. State, 132 Md. 172,

that a prosecution for bastardy in Maryland could be brought

where the father or child lived, or where the intercourse

whioh resulted in the illegitimate birth occurred, and as

the indictment alleged and the evidence showed that the appel-

lant, at the time this prosecution was brought, resided in

Baltimore City, the Criminal Court there undoubtedly had juris-



-3-

diotion. We accordingly find no error in the overruling of

the demurrer.

The first exoeption arose in this way: Counsel for the

State and the traverser agreed in the presence of the Court

that the illegitimate child should not be present in court

at the trial. On the day of the trial, the child was brought

into Court and remained there until 10:30 A. M., and it also

appeared that some of the jurors were in the court room for

half an hour or longer before the child was removed, when

counsel for the traverser objected to the child's presence

the judge ordered its removal and directed the trial to pro-

oeed. i'he record then states that the traverser objected to

this action of the court and took an exception* We find no

error in the court's action. !The record shows that the child

was removed haif an hour before the jury which tried the case

was sworn, so that, strictly speaking, the child was not pres-

ent at any stage of the trial, it was only there prior to the

trial. In addition to this the judge ordered its removal as

soon as its presence was called to his attention, so that the

only thing the traverser could possibly have objected to was

the court's direction that the case proceed to trial after

the child had been removed. It would seem to be obvious that

such an objeotion cannot be sustained. Without the agreement

the child could properly have been at the trial, and its in-

advertent presence for a short time before the trial certain-

ly cannot constitute reversible error. And in fairness to

counsel for the State we deem it proper to say that they ex-

plained that the child was present without their knowledge,

and their statement in this re; ard is not questioned by coun-

sel for the traverser.

The second exoeption was taken generally to certain pre-

liminary remarks which the trial judge addressed to the jury.

It seems that the jury which heard the case had been engaged

in the trial of civil oases, and after the jury was Bworn but



before anything further was done, the court undertook to ad-

vise the jury some of the differences between their duties

in a criminal case and in a civil case in Maryland. He called their

attention to the presumption of innocence which surrounds the

accused in a criminal case, discussed the degree of proof

needed for a conviction, gave an explanation of the doctrine

of reasonable doubt, told them several times that they were

the judges of both the law and the facts in a oriminal case

and concluded with the statement that all he had told them

was merely advisory and that the jury, being judges of both

the law and the facts, were not bound by what he had said. At

the conclusion of these remarks, which cover nearly five pag-

es in the record, counsel for the traverser objected to them

generally and then excepted to the court's action in over-

ruling his objection* At the argument in this court it de-

veloped that the real objection was to some of the comments

which the learned court below made regarding the doctrine of

reasonable doubt, and counsel for the appellant has strongly

urged that part of the court's discussion of this doctrine

was erroneous. However, as we do not think this question is

properly before us, we will not undertake to decide it* Under

the Constitution of Maryland, (sec* 5 of art. 15), juries in

oriminal cases are the judges of both the law and the facts

and hence the court cannot give them binding instructions in

such cases. But the judges can give them advisory instruct

tions, and, though juries are not bound by them, the prac-

tice of giving such instructions at the request of either

party has long been sanctioned in Maryland, and they may also

be given by the court of its own motion without any request

from either party.

Simond v. State, 127 Md« 29-40o
Beard v. State, 71 Md. 275
Bloomer v. State, 48 Md. 521
Forwood v. State, 49 Md. 527.

And it has also been held "that if the court does instruct

the jury and does so erroneously, and exception is taken, and
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the jury hare manifestly followed that instruction to the

plain injury of the prisoner, he is entitled to have the in-

jury remedied on appeal". Swan v. State, 64 Md. 423-425. The

foregoing have been established as the rules and principles

which should govern the giving of instructions to juries in

criminal cases in Maryland. !The difficulty in the present case

however, is found in the failure of the appellant to point

out the specific instructions to which he objected. Much of what

the judge said was clearly favorable to and in the interest

of the traverser. A large part of what was said about reason-

able doubt was read from a well known work on Criminal Evi-

dence, and everything was said before the jury knew anything

about the particular ease they were to decide. It was simply

an effort by the trial judge to point out to a jury exper-

ienced in trying civil oases the larger duties which devolved

upon them in the trial of oriminal cases in Maryland, and the

increased degree of proof necessary to find against the defendant*

Whether such practice is commendable or not we will not say, but

where it has been followed and the party oomplaining fails to

point out to the judge giving the advisory instruction the

parts to which he objects and thus g|re the judge an oppor-

tunity to pass on the properiety of the particular part chal-

lenged, we do not think we should undertake to pass upon it

in this court* And this is especially so where, as in this

case, the instructions given did not refer in any way to the

specific offense of which the traverser was accused, but

dealt with the duties performed by oriminal juries in

this State, and with thftse general principles of oriminal law

which operate chiefly in favor of the aocusedo And, finally,

we wish to say that we are not to be understood as holding

that there was error in any part of these preliminary and ad-

visory instructions. We simply hold that the general excep-

tion taken by the traverser did not properly raise that ques-

tion.

At the conclusion of the testimony of the prosecutrix
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and again at the end of the State's case, the traverser moved

to strike out all the testimony regarding the alleged act of

intercourse occurring on December 2, 19£5, on the theory that

the evidence showed this act was a rape, and that hence the

offense of bastardy charged in the indietment in this case was

merged in the greater offense, and the Court's action in over

ruling these motions constitute the subject of the fourth and

a half and sixth exepetions.

The following statement of and comment on the doctrine of

merger is found in 16 C.J., 59: paragraph 10:

"The merger of one offense in another occurs when
the same criminal act constitutes both a felony and a
misdemeanor. In such a case, at common law, the misde-
meanor is merged in the felony, and the latter only is
punishable. This doctrine applies only where the same
criminal act constitutes both offenses, and where there
is identity of time, place and circumstances. Moreover,
the offenses must be of different grades, and the rule
does not apply where both offenses are felonies or misde-
meanors. In most jurisdictions the rule of merger as
formerly existing at common law, has been to a great ex-
tent abrogated and confined to very narrow limits, and
in England and some of the United States it has been
abolished by statute.11

Section 554 of Article 27 of the Code abolishes the doctrine
of merger as to statutory felonies in Maryland, and even if
it still applies to common law felonies in this State there
would be no tendency by this court to disregard any of the
rules which govern its application. It does not seem to be a

dootrine which is much favored in the law, and, without fur-

ther discussing it, we deem it sufficient to say that in out

opinion the evidence in this case failed to show the

commission of a rape with sufficient certainty to justify the

application of the doctrine. This conclusion renders it un-

necessary to consider the State's contention that the appel-

lant's motions did not properly raise the question of merger.

The third, fifth and seventh exceptions relate to rulings

on evidence. A careful examination of these rulings fails to

disclose any error, and, as the appellant has not seriously

pressed his objections to them we will not prolong this opin-

ion with a detailed examination of them.

The fourth exception was taken to a remark made by the
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Court during the reading of a letter written by the prosecu-

trix to a Judge in Baltimore City about her marital troubles

with her former husband. This letter contained a referenoe

to the amount of alimony originally allowed her, and when

counsel read this amount the prosecutrix said: "Don't read

the amount out, please," and the Court said: That isn't evi-

dence," and counsel then read the balance of the letter. We

are unable to see how this remark injured the appellant. It

obviously referred only to the statement in the letter con-

cerning the amount of alimony allowed the proseeutrix in her

divorce suit against her husband, and whatever may be said as

to the relevancy of the other parts of the letter, concerning

which we have grave doubts, there can be no qf.estion as to

the total irrelevancy of the amount of alimony she received

or was supposed to receive from her husband. We accordingly

find no error in this ruling.

The eighth exception was taken to the participation of

Judge Duffy, who had presided at one of the previous trials,

in the deliberations of the Supreme Bench of Baltimore City

on the appellant's motion for a new trial in this case, and

the ninth exception was taken to the action of the Supreme

Bench in overruling the motion for a new trial. The objection

to Judge Duffy's taking part in the hearing and decision of

the motion for a new trial is based on his statement that at

the trial held before him he thought the traverser was guilty

and had been properly convicted, and the further state-

ment "and my attitude of mind is that way still, but in this

motion for a new trial I will pass on errors vel non of Judge

Ulman, who sat in the case." It is the universal practice

for the trial judge himself to participate in the hearing of

the motion for a new trial before the Supreme Beno:> of Balti-

more City, and in the counties only the judge or judges who

presided at the trial act upon motions for a new trial. Nec-

essarily the presiding judge will almost always form an opin-
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ion about a jury case triad "before him, and the theory that

the existence of such an opinion disqualifies him from passing

on a motion for a new trial cannot tie sustained. The appellant

oontends, however, that Judge Duffy's opinion was formed

and continued on the strength of what he heard on a previ-

ous trial, and that hence he was disqualified to pass upon

the merits of the present case, in which the appellant al-

leges the testimony was different in several material partic-

ulars from that adduced in the trial before Judge Duffy.

We cannot accede to this view in the present case. Judge Duf-

fy stated in the record that he had no personal prejudice

against the traverser, and only meant by his remarks that in

the trial before him he thought the traverser was properly

convicted. Under these circumstances w» do not think Judge

Duffy was disqualified. See Co. Comiaissioners Charles Co. v.

Wilmer, 131 ild. 176-181.

In discussing the ninth exception the appellant brings

in again the question of Judge Duffy's alleged disqualifica-

tion and also seems to think some injustice was done him be-

oause the time for arguing the motion for a new trial was

limited to thirty minutes a side, one or more of the judges

stating that as they had heard the case twice before they

were all familiar with the xax facts. ffhese matters, so far as

the ninth exception is concerned, are not before us. Xhis ex-

ception was simply taken to the action of the Supreme Bench

in overruling the motion for a new trial, and it has been re-

peatedly held that no appeal from the action of the

trial court on motion for a new trial. Dunn v. State, 140

Md. 163 etc

W« have carefully examined all of the many assignments

of error urged by the appellant and in none of them do we

find anything whioh would justify our sending this case back

for a new trial. It may be that the testimony of the proseeu*

trix is, as alleged by the appellant, improbable, but three
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separate juries have convicted him, and this Court has no

power to disturb these findings.

It was stated at the argument in this Court that since the

trial below the alleged illegitimate child hat died, and hence it

is unnecessary to determine whether eh, 442 of the Acts of 1924,

(sec. 5 of art. 12 of the Code), which extended the period during

which an illegitimate ohild should be supported from twelve to

fourteen years, applies to the traverser in this case. Nor is it

necessary to consider the motion in arrest of judgment. No reason

for the granting of this motion has been suggested by the appellant,*

and as none occurs to us we find no error in the overruling of

the motion by the lower court. Under the decision of this

Court in the case of Kelly v» State, 149 Md. the form of

sentence imposed in this case must be held incorrect, and the

record will accordingly be remitted in order that a proper judgment

upon the conviction may be entered. See sec. 87 of Art* 5 of

the Code. Goeller v. State, 119 Md. 66; Cochrane v. State,

119 m* 557*

Fox the reason heretofore given, the judgment must be reversed

and the record remitted.

Judgment reversed, with costs to the appellant on this appeal,

and the case remanded for the entry of a proper judgment as pro-

vided in section 37 of article 5 of the Code of Public General Laws*

Filed December 1st, 1926.
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STATE OF MARYLAND : IN THE CRIMINAL COURT OP
BALTIMORE

VS.
CASE NO. 3092-1924

GOERGE KLEIN :
CHARGE: BASTARDY

Ordered by the Criminal Court of Baltimore tliis 2nd

day of December, 19P7, that George Klein, the defendant in

the above entitled case, in accordance with the provisions

of Section 5 of Chapter 163 of the Acts of 1912 pay the sum

of two hundred and fifty dollars (#250.00) for maintenance

and support of George Sowers, deceased, the infant child of

one Helen J, Sowers, said expense of maintenance having accrued

during said minor child's lifetime, rn& said child having died

under the e>ge of twelve years.

Upon peyment of the aforementioned two hundred and fifty

dollars through the Probation Department of the Supreme Bench

the defendant shall be released from any and all further

obligation in the above entitled csse.

A/
Judge

The two hundred snd fifty dollars paid by the defendant in

the above entitled case shall be apportioned as follows:

To Miss Helen J. Sowers

To the Maryland Children's Aid Society . . ...

Total #250.00,
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STATE OF MARYLAND

CHARLES E. DENNIS,
. Bakery—2126 Mt. Holly St.

7, FRANKLIN S. GEORGE,
Manufacturer's Agent—3915 Liberty Heights Ave.

JOHN H. BECKER,
Boxmaker—1439 William St.

RUPERT E. DeGRAFFT,
Superintendent—223 N. Milton Ave.

, 3 JOHN H. BLATTER,
Butter and Eggs—3403 Elgin Ave.

LEWIS C. STOFFEL,
Printer—51 I N. Clinton St.

// LESTER H. KYLE,
* Salesman—3905 Garrison Ave.

ROBERT C. MORTON,
Draftsman—51 6 N. Arlington Ave.

JOHN H. JOECKEL,
Salesman—3800 Bonner Road.

•^FREDERICK C. MEYERS,
° Clerk-304 N. Calhoun St.
(j ALLAN J. FOSTER,
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Y FRANK W. LOCKWOOD,
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ft-'jOHN P. GALVIN,
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WM. GERBODE,

Retired—1720 E. 25th St.
' JOS. PIPITONE,

Cigar Manufacturer—3406 Calioway Ave.
HARRY T. KUSZMAUL,

Assistant Manager—606 E. 35th St.
/ Q WILLIAM BUEKKARD,
* Electrician—2007 Barclay St.
/ / WM. C. DORSEY,

Lumber—2 Anthony Ave.
AUGUST J. KRIES,

Butcher—2414 Pennsylvania Ave.
J. ADAM KREISSIG,

Clerk—2830 W. Lanvale St.
THOS. J. KAUFMAN,

Foreman—2447 Barclay St.
f2, J. WALTER McGINNIS,

Secretary—3105 Clifton Ave.
BENJ. G. MIDDLETON,

Treasurer—IS38 W. Lexington St.
JOHN BRUGGER,

Salesman—2324 E. Baltimore St.
WM. F. BRADEN,

Clerk—815 Winston Ave.
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