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i contrary to the form of the Act of Assembly in such case made and provided, and against the
| peace, government and dignity of the State.
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The State’s Attorney for the City of Baltimore.
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In the Criminal Court of Baltimore
............................................................................................................. JANUARY ___TERM, 1931

The Jurors of the State of Maryland, for the body of the City of Baltimore, do on their oath

present .. JREMAR BEBE DIEER and BDALE LAMBERE . .. i dee e e sisensan i sl anmnearansanane snnatan
charged with feloniously, wilfully and of deliberately premeditated

...................................................................................... in said City of Baltimore, and State of Maryland,
on or about the. ... R dayof........ o TR : L
L e el S P . RIS S | SO R Foreman.

Lieut. Holzer, Northerm District
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STATE OF MARYLAND,

IN THE

VS. CRIMINAL COURT

; HERMAN W. DUKER. / : OF BALTIMORE CITY.
n / o0o

MR. CLERK:-

- Please\summon the following witnesses to

t testify on behalf of the {lefendant, and make the writ returnable

~ Tuesday, October 27, 1931, at 10 o'clock A. M.:-

vV Mr. Herman S. Duket, 808 Eutaw Place.

V/hrs. Helene Webb Duker, ; 1808 Eutaw Place.

V’ﬁr. Hugh S. Duker, }/ 4000 St. Paul Street.
VﬂDr. D. Corbin Streett, [ 712 Park Avenue.
[f
p/ﬁbr. John R. Oliver, / Johns Hopkins Medical School
| jf Library; or
@ y Latrobe Apartments; or
I f Alumni Memorial Dormitory,
| / Johns Hopkins University.
§E Y bpr.e. E. Partridgef* Maryland Penitentiary; or
I / 16 W. Pennsylvania Avenue,
4 Towson, Maryland.
/ },{r
“ Dr. Ralph P. Trgitt, 1014 St. Paul Street; or
;' Tudor Arms Apartments.

A SRS A,

ocr26'%Y/ Mﬂ /Z‘L

- Attornq:§7for Defendant -
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IN THE CRIMINAL COURT OF
BALTIMORE CITY. /273
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STATE OF MARYLAND,

VS.

HERMAN W. DUKER
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NILES, BARTON, MORROW & YOST
ATTORNEYS AT LAW
BALTIMORE,MD.
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e CRIMINAL COURT OF BALTIMORE

JANUARY TERM, 1931.
THE STATE OF MARYLAND
To the Sheriff of Baltimore City, Greeting:

‘We command ygu that you take the body of

mediately have before the Court here to answer a presentment for

WITNESS the Hon. Samuel K. Dennis, Chief Judge of the Supreme Bench of Baltimore City, the 12th day of Jan., 1931.

Issued the 8 7/ day of W 1931.
EDWARD GROSS,
Clerk Criminal Court of Baltimore.






CRIMINAL COURT OF BALTIMORE

MAY TERM, 1931.
THE STATE OF MARYLAND

To the Sheriff of Baltimore City, Greeting:

We command you that you take the body ot

MNeviman. Wkl Wetor

and /ZAM immediately have before the Court here to answer a presentment for
77{,(/44{24/

WITNESS the Hon. Samuel K. Dennis, Chief Judge of the Supreme Bench of Baltimore City, the 11th day of May, 1931.

Issued the day of 7 1931.

EDWARD GROSS,
Clerk Criminal Court of Baltimore.






To EDWARD GROSS, Esq, W @,,v/ .
Clerk Criminal Court U t State’s Attorney. J




SUMMON the following additional witnesses for STATE VS. %7
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To EDWARD GROSS, Esq, Q j
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ATE OF MARYLAND @riminal Gourt of Baltimore

V8. } g £
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INDICTED for
Mg. CLERK: Enter my appearance for Defendant and summon for defense the

‘Witnesses whose names are endorsed hereomn.

TFILED.
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STATE OF MARYLAND Criminal Court of Baltimore
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INDICTED for

Mg. CLERK: Enter s appearance for Defendant and summon for defense the

Witness whose names are endorsed hereon.
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FiLED........} PAN N At AL AR

Attorney.
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Returnable

TO THE SHERIFF OF BALTIMORE CITY.
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J273 Criminal Court of Baltimore
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TO THE SHERIFF OF BALTIMORE CITY.
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EDWARD GROSS, Clerk J
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FORM 407—10
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Criminal Court of Baltimore
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F32 75— Criminal Court of Baltimore
MNerdor
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Statz of Marfyland Baltlmorrz Clty, to \z\th

To the Warden of Baltimore City Jail.—Greeting.
YOU ARE HEREBY COMMANDED to receive from any officer the body of

who is hereby committed to your
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Dale Lambert,
The sentence of the Court is that you be confined in th

Maryland Penitentiary for the term of your natural life.

2 e el

/
Herman Webb Duker, 717

The Sentence of the Court is that you be taken hence

P Y \
oo |

““~ by the Sheriff and delivered to the Warden of the Maryland Peni=-
tentiarg; in whose custody you are to remain until such time as
the Goveénor by’ﬁis warrant shall designate, g& which time, and
at the §iace which under the Law has been provided, you shall be

- ‘hanged by the neck until you are dead.

%\ Oﬁﬂvﬁ"/‘/b‘"‘”“’“\
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poCourt.of Baltimore, Part

HABEAS CORPUS AD TESTIFICANDUM.

Indictmenth/aZ7j ,Dockét/.?j/ /p CD f&ﬂ/é’{fr
The State of Maryland

TO THE SUPERINTENDENT OF THE MARYLAND INSTITUTION FOR MEN, Greeting:
You are hereby commanded, that you have the body of / 7 E /A M p VLKEKRK

detained
under your custody, as it is ?d, by whatsoever name he may be called in the same, before the Criminal

,- Room yo / ,» Court House, Baltimore, Maryland, at 10 o’clock
aM, L Espay ﬂzfc; ' | to testify in the
case of State of Maryland vs. / CERN Ay L ucEXL

then and there to be tried and immediately after the said 4 CLERAN DYKEL

. shall have
given his teqtj;pony before the said Court to return him to said prison, and have you then and there this
writ. . '

Witness the hand of the Judge and the Seal of the Criminal Court of Baltimore, this ‘l 7z

day of - NV AD,19.67.

Judge.
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SUMMON the following additional witnesses for STATE VS.

To EDWARD GROSS, Esq, _ %}/Ww\) W

Clerk Criminal Court State’s Attorney.




SUMMON the following additional witnesses for STATE VS.
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To EDWARD GROSS, Esq., WW
Clerk Criminal Court ( / o/ State’s Attorney.
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THE STATE OF MARYLAND

IN THE

..

VS CRIMINAL COURT PART I

OF
BALTIMORE CITY.

HERMAN WEBB DUKER
No. 1273

TO THE HONORABLE, THE JUDGE OF SAID COURT:

The Defendant, HERMAN WEBB DUKER,
by EMORY H. NILES and HILARY W. GANS, his attorneys,
moves that the judgment and sentence heretofore rendered
against him in this Court be stricken out, for the fole

lowing reasons, appearing upon the face of the record:

(1) THAT, under Section 403 of Article
27 of the Code of Public General Laws of Maryland, gfter
a verdict of "Guilty of Murder in the First Degree", the
Defendant shall (in the sound discretion of the Court) be
sentenced to life imprisopment or death; that, as appears
from its written opinions, the Court abused the sound
discretionlvested in it in arbitrarily sentencing the De=
fendant to death on the Court!s private opinion or pre=
diction, contrary to the evidence in the case, that the
Defendant would be a danger and menace to the lives of the
Penitentiary guards and inmates, due to his emotional undere
development and psychopathic personality.

(2) THAT, although the Court in its
opinions expressly declared that the Defendant ought to

be sentenced to life imprisonment because of his abnormal



development and consequent partial moral responsibility,
yet nevertheless the Court sentenced the Defendant to

be hanged because of the Court's private opinion (unsupe
ported by the evidence in the case) of the inadequacy of
the Institutions of this State to properly care for the

Defendant.

(3) THAT the Court committed an abuse
of the sound discretion vested in it in ignoring the

following uncontradicted and pertinent facts, to wit:

That the Defendant, although twenty=-two
(22) years of age, has the emotional
development of a child;

That the crime was committed under great
emotional strain;

That the Defendant pleaded guilty and gave
an honest and full statement concern-
ing the crime;

That the Defendant, although legally sane,
is medically insane,

and arbitrarily and unjustly using the Defendant's unfore
tunate and involuntary maladjustménts asthe sole reason
for the imposition of the death sentence rather than life

imprisonment.,

(4) ~ THAT the Court, in sentencing to
death the Defendant, whom the Court found to be medically
of abnormal psychology and irresponsible to such an extent
a8 to be characterized by the Court as being as little able
to conform his conduct to social standards as he would be
to walk in the air, violated Article "25" of the Declaration
of Rights of the Constitution of Maryland, which forbids the

imposition of eruel and unusual punishment,

ole



(5) THAT, as will appear upon the face
of the record, from the uncontradicted testimony of all
of the expert witnesses who testified in relation to the
mental condition of the Defendant, and as will appear from
the opinions of the Court filed herein, the Defendant is
mentally diseased and unbalanced, and not fully responsible
for his acts; that said condition has existed over a long
period of time and that the Court committed an abuse of
the sound discretion vested in 1t in gentencing to death
e man of diseased and unbalanced mind, admittedly abnormel

and lacking the power to control his actions.

(6) THAT the Court committed an abuse
of the sound discretion vested in it in deciding without
evidence or testimony that a man of the Defendant's type
could not be restrained adequately and effectively in the
Marylend Penitentiary, and in disregarding ample and come
pPlete testimony of competent medical witnesses of highest
standing and of responsible administrative officials to
the contrary, notwithstanding the express statement conw
tained in the Gourt's opinions relative to mental health
and mental disease, as follows:=

"In this field lawyers and judges

are merely laymen, and it would be as

presumptuous for the Court to offer its

opinion as superior to that of competent
medical men as it would be for the doctors

to attempt to instruct the lawyers upon

the law of Contingent Remainders or like

abstruse qiestions of law",.

(7) THAT the Court committed an abuse
of the sound discretion vested in it in disregarding the
positive testimony of expert witnesses who categorically

contradicted the interpretation made by the Court of their

=3



testimony at the first hearing of this cause, and in
disregarding sdditional testimony of other experts and
officialse.

(8) THAT the Court committed an abuse
of the sound discretion vested in it and pre judicisal
error in preparing a written opinion, multigraphed in
advance in many copies for distribution, containing the
Court!s decision, before hearing argument upon the case
and without allowing the Defendant en opportunity to say
whatever he might have to say why sentence should not be

imposed.

(9) THAT the verdict and the sentence

were against the weight of the evidence.

(10) THAT the punishment imposed by the

Court is excessive under the circumstances of this case.

(11) THAT the indictment is insufficient
under the evidence in this case to support a verdict of

"Murder in the First Degree®.

(12) AND for other reasons to be shown

at the hearing.

e N G
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IN THE
CRIMINAL COURT PART I
OF BALTIMORE CITY..

STATE OF MARYLAND

VSe

HERMAN WEBB DUKER

MOTION TO STRIKE OUT
JUDGMENT & SENYWENCE.

s

Mr., Clerk:-
Pleasse file.

ConsSI 24

i

Yo s

4 Attorn for Defendant.

BRUNE, PARKER, CAREY & GANS
ATTORNEYS AT LAW
BALTIMORE, MARYLAND
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STATE OF MARYLAND

IN THE CRIMINAL COURT

VSe oF

.

HERMAN WEBB DUKER

BALTIMORE CITY

TO THE HONORABLE, THE JUDGE OF SAID COURT:

The petition of Hilary W. Gans, attorney

for Herman Webb Duker, respectfully represents:

1. That as is shown by the records of
this Court the said Herman Webb Duker was committed
to the Maryland Penetentiary to be there imprisoned
for 1ife.

2. That the petitioner proposes to file
an application with the Parole Commissioner on behalf
of tﬁe said Herman Webb Duker for a reduction of sen-
tence if the diagnosis hereafter mentioned shall dis-
close that he is no longer sufféring from a certain
ailment with which he was afflicted at the time of the

crime for which he was sentenced.

3+« That your petitioner is informed that
for the purpose of maeking said diagnosis and ascertain-
ing whether the said Herman Webb Duker is now free from
said affliction, it 1is necessary that an electro-enceph-
alogram be made by Dr. Ruth Lidz and Dr. Dorothy E. Donley;
that the only machine in the City of Baltimore on which



said electro-encephalogram can be made is located at
Phipps Clinic, Johns Hopkins Hospital; that said
diagnosis and electro-encephalogram will take approxi-

mately one hour and a half.

WHEREFORE your petitioner prays that this
Court issue its Order directed to the Warden of the
Maryland Penetentiary, directing that the said Herman
Webb Duker be transported under guard to the Wolfe
Street entrance of the Phipps Clinie, Johns FHopkins
Hospital, on Tuesday, April 25th, at 3:20 p.m., and
that Dr. Ruth Lidz and Dr. Dorothy Donley be permitted
to make an electro-encephalogram of the said Herman

Webb Duker.

AND As in duty bound, etc.

MW—?/W Sec e —

At torney for Herman Webb Duker



STATE OF MARYLAND IN THE CRIMINAL COURT

..

VSe OF

HERMAN WEBB DUKER BALTIMORE CITY

.

"""" A

;2;2;?%£:/:i§2§oing Petition, it is this ‘//9?

day of , 1944, by the Criminal Court of
7

Baltimore City -

— — — — S— — —

Penetentiary be and he is hereby directed and ordered

to transport Herman Webb Duker, now an imnmate of said
penetentiary, under guard, to the Wolfe Street entrance

of the Phipps Clinic, Johns Hopkins Hospital, Baltimore,
Maryland, at 3:20 o'clock; p.m., Tuesday, April 25, 1944,
and to then and there permit Dr. Ruth Lidz and Dr. Dorothy
Donley. to examine the said Herman Webb Duker and make an
electro-encephalogram, and to thereafter return the said

Herman Webb Duker to the Maryland Penetentiary.

Judge



IN THE CRIMINAL COURT
OF BALTIMORE CITY

STATE OF MARYLAND

HERMAN WEBB DUKER

Petition
and Order thereon

Clerk:

Mr.
Please file, etc.

)Mcw\. %)

Attorney (for
Hermary Webb Duker

BROWN & BRUNE
ATTORNEYS AT LAW
BALTIMORE, MARYLAND




THE STATE OF MARYLAND IN THE

CRIMINAL COURT

VS.
PART 1

HERMAN WEBB DUKER OF BALTIMORE CITY.

ofo
MR. CLERK:-

Please enter an appeal in the above entitled
cause to the Court of Appeals of Maryland on behalf of the de-
fendant Herman Webb Duker from the Order of this Court, dated
Januaryé;, 1932, overruling motion of the defendant Herman Webb
Duker, made December 2! , 1931,to strike out the verdict and sen-
tence herein, and refusing to strike out verdict and sentence

herein.

Attoggjys for Defendant.

STATE OF MARYLAND
CITY OF BALTIMORE, To wit:-

I HEREBY CERTIFY That on this éfiitﬂ* day of
January, 1932, before me, the subscriber, a Notary Public the
State and City aforesaid, personally appeared }1 TZEEQQ
ey attorney for the defendant Herman Webb Duker in the
above entitled cause, and made oath in due form of law that the
appeal taken in this cause is not made for pusposes of delay.

WITNESS my hand and Notarial Seal.

Qg da |Sieey

- Notary Public -




4
A21 L8 TT

IN THE CRIMINAL COURT PART 1
OF BALTIMORE CITY

THE STATE OF MARYLAND
VSe

HERMAN WEBB DUKER

—— . ——— — —— . . — T —— o —— . . ——— et "

Mr. Clerk:
Please File.

| /% W

’

NILES, BARTON, MORROW & YOST

ATTORNEYS AT LAW '
BALTIMORE,MD.
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STATE OF MARYLAND IN THE CRIMINAL COURT

VS. OF

HERMAN WEBB DUKER : BALTIMORE CITY

TO THE HONORABLE, THE JUDGE OF S AID COURT:

The Petition of Hilary W. Gans, attorney for

Herman Webb Duker, respectfully represents:

1, That, as is shown by the records of this
Court, the said Herman Webb Duker was committed to the

Maryland Penetentliary to be there imprisoned for life.

2. That the Petitioner on or about the 19th
day of April, 1944, petitioned this Honorable Court for
permission to have the said Herman Webb Duker examined at
the Johns Hopkins Hospital by Dr. Ruth Lidz and Dr. Dorothy
E. Donley in order to make an electro-encephalogram, and
that the sald Herman Webb Duker be taken to the Johns Hop-
kins Hospztal at a certain time on Tuesday, April 25th,
1944; that your Petitioner alleges that the said Henry
Webb Duker was taken to the Johns Hopkins Hospital, in
accordance with said Petition and Order thereon, but was
unable to be examined on that day due to the sudden and
violent illness of the technician, who was to operate the

machilne in connection with said examination.

5. That your Petitioner is informed that the

said technician has now been dismiséed from quarantine and



is again available to operate the machine upon which the

" electro-encephalogram is made.

4. That your Petitioner desires that the said
Herman Webb Duker shall again be permitted to be taken by
the warden of the Maryland Penetentlary under guard to
the Wolfe BStreet entrance of the Phipps Clinic, Johns
Hopkins Hospital, Baltimore, Maryland, at 3.20 P.M. on
Friday, May 12th, 1944, and éhat Dr. Ruth Lidz and Dr.
Dorothy Donley be permitted to make an electro-encephalo-

gram of the sald Herman Webb Duker at said time and place.

WHEREFORE your Petitioner prays that this Court
issue its Order directed to the Warden of the Maryland
Penetentiary, directing that the said Herman Webb Duker
be transported,under guard,to the Wolfe Street entrance
of the Phlpps Clinlc, Johus Hopkins Hospltal, on Friday,
May 1l2th, 1944, at 3.20 P.M., and that Dr. Ruth Lidz and

Dr. Dorothy Donley be permitted to make an electro-encephalo-

gram of the said Hermen Webb Duker.

AND as in duty bound, etc.

At e M.

Attorney/ for Herman Webb Duker

)



STATE OF MARYLAND IN THE CRIMINAL COURT

..

vs. OF

HERMAN WEBB DUKER BALTIMORE CITY

_____ 7

Upon the foregoing Petition, it is this e? T

day of May, 1944, by the Criminal Court of Baltimore City -

Penetentiary be and he is hereby directed and ordered to
transport Herman Webb Duker, now an inmate of said pene-
tentiary, under guard, to the Wolfe Street entrance of the
Phipps Clinic, Johns Hopkins Hospital, Baltimore, Maryland,
at 3.20 otclock, P. M., Friday, May 12th, 1944, and to then
and thére permit Dr. Ruth Lidz and Dr. Dorothy Donley to
-examine the said Herman Webb Duker and make an electro-
encephaldgram, and to'thereafter return the s aid Herman

Webb Duker to the Maryland Penetentiary.

Judge

/
=



IN TEE CRIMINAL COURT
OF BALTIMORE CITY

STATE OF MARYLAND

VS.

HENRY WEBB DUKER

Petition and Order

e |

Mr. Clerk:

Please file, e tec.,

/g4354«? O N

- s

BROWN & BRUNE

ATTORNEYS AT LAW
BALTIMORE, MARYLAND I




> N
COURT OF APPEALS OF MARYLAND

Herman Webb Duker
Appeal from the Criminel Court of Bal-
timore City.
Filed March 3rd, 19%2.
April 6, 1932, Motion to dismiss appeal
Vs. filed.
May 12, 1932. Motion to dismiss appeal
overruled, and order affirmed with costs
State of Maryland. to the appellee.
Opinion filed. Op.. Per Curian
To be repor ted.

Appellant’s Cost in the Court of Appeals of Maryland,

T SR .

T e Rt & T

Appearance Fee . . . $ 10.00

Clesk’sCosts . . . . § 1,3 $50.30

Appellee’s Cost in the Court of Appeals of Maryland,

Brief . . . . . . $ 26 .00
Appearance Fee . . . $ 10.00
Cieek'sCosts .- .« . . $..1.95 $37.75 $88.05

STATE OF MARYLAND, Sct:

I, James A. Young, Clerk of the Court of Appeals of Maryland, do hereby certify that the foregoing is
truly taken from-the record and proceedings of the said Court of Appeals.
In testimony whereof, I have hereunto set my hand as Clerk and affixed the seal
of the Court of Appeals, this Thirteenth -=ceccccmccmcm o
day of June= ==#3=w--- A. D, 19 32.

Clerk
of ge Court of eals of Maryland.
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STATE OF MARYLAND ' I THE

Vs, : . CRIIUINAL COURT PART Ik
HERMAN W. DUEKER, et al. ' OF BALTIMORE CITY
MEMCRANDUM

The supplemental hearings in this case grew out of a

request from His Excellency, the Govolnor, which followed an ap-

it o= T e e S 1 ] e i D

plioation to him roi axeoutive clemenoy. Their purpose was

to afford an oprortunity to the defense to clear up certain al-

leged mxcgonoeptions of the evidence on my part. Q

The additional testimony taken covered a wide range ==
ppdbably tar wider than the Governor had anticipated. But my

P

latitudo.
‘Beyond saying thet I heve considered it oarerully, I

oy e

ghall not comment upon any of the testimony. I think it be-

/

came apparent during the supplemental hearings that the case has

. now boiled down to a Vvery simple issue.,  That lssue is not even

a difference of opinion, properly so celled. It is Just a differ-
ence of prediqtion. I have saldy in my formel opinion heretofore
filed, that under existing laws and institutions, I predieted evil
and dangsrous consequences if the defendant should be confined in
the penitentiacry for life. As a Judieisl officer, concerned with
the protection of society, I was unwilling to teke the responsibllity
for so confinipng him. Certain expert witnesses and certaln ad-
ministrative officers of the State have now made a different pre-
diction.

Upon the whole record, I am oompelled_to adhere to nmy

original conclusion.

Mr, Clerk, you will be kind enough to transmit the papers

covering the suprlemental hearings to Hf%dExcellency, the Covernor

of Maryland.

A/M

14
Judge
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STATE OF MARYLATD _ 2 -~ : IN THE

VS. ¢ i CRIMINAL COURT OF
: . T
HERMAN DUKER . BALTIMORE
4

ORDERED, this Z/C/ day of October, Nineteen hundred and
thirty-two, that the two volumes of the transcript of the record in the
above entitled case which were sent to His Excellency, Governor Albert C.
Ritchie at the hearing for commutation of sentence and by him returned to
the Clerk of the Criminal Court, be withdrawn from the files in said case
and delivered to Deputy State's Attorney J. Bernard Wells, for the further

use of this Court.

/ Presiding Judge
In above entitled case.
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January llth 1982,

Hon. ﬁ"’"} C. Ritchie,
‘Bxecutive Office
Annapolis, iﬁ- 5

Dear Gémnor,
I beg to edvise you that on Janusry 6th 1958
there was &n Appeal filed to the Cowrt of Appeals of Narylend

in the case of State of Veryland Ve Herman Webb Duker.
O .
With kind persom) regards I am,

Respestfully yours

Clerk.



1os o
S
ALim

Mevaas Fo ot G0

ijaw 111yt



Degerber 30th 1951,

Hon. Albert C. Ritehie,
Executive Offices, . &
Annanolis, Maryhnd.

My dear Governor:

_ ‘Enolosed please find Record of the Supplemental
e mm 13: the case of State of Maryland Vs, Herman W. Duker, et al
' 7111 you kindly acknowledge receipt of this resorhd
and return the Testimony to our office for our files,,after you have
finished with it.
Wwith my kind persomal regards I am,

Respectfully yo’uri.

~ Qlerk.






ALBERT C.RITCHIE
GOVERNOR

EXECUTIVE DEPARTMENT

ANNAPOLIS, MARYLAND

November 7, 1931

Mr, Edward Gross,

Clerk of the Criminal Court,
Court House,

Baltimore, Maryland.

Dear Mr. Gross:=-

Governor Ritchie directs me to acknow-
ledge receipt of your letter of November
6th, enclosing Docket Entries and Judgment

in the case of State of Maryland vs. Herman
§ 2 Webb Duker.

/,‘ Very truly yours,

E Raymond M. Lauere.
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DAVID C. WINEBRENNER 32
SECRETARY OF STATE

EXECUTIVE DEPARTMENT

ANNAPOLIS, MARYLAND

Dec. 31, 1931.

Mr, Edward Gross, Clerk,
Criminal Court of Baltimore,
Baltimore,

Md.

Dear Mr. Gross:

I beg to acknowledge receipt of your
favor of Dec. 30th, to Governor Ritchie, transmitting record
of the Supplemental Hearing and Testimony (Volumes I and II)
in the case of State of Maryland Vs. Herman W. Duker, et al.

When the Governor has finished with the
textimony, we will be glad to return it to you, as requested.

Wishing you the compliments of the Season,

I am,
Very truly yours,
DAVID C., WINEBRENNER, 3d,
Secretary of State.
1A /72?
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ALBERT C.RITCHIE
GOVERNOR

EXECUTIVE DEPARTMENT

ANNAPOLIS, MARYLAND

September 16, 1932

Hon. Edward Gross,

Clerk of the Criminal Court,
Court House,

Baltimore, Meryland.

Dear Mr, Gross:

Some time ago you sent me the transeripts
of testimony in the cases of State vs. Herman Webb
Duker and Dale Lamberte I have finished with these
now, and am returning them to youe

Very truly yours

/P s € /(4 ;

Governore

RS
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STATE OF MARYLAND s IN THE CRIMIMAL COURT
]
s
s

Vs s OF

:
:

: H

HERMAN WEBB DUKER H BALT TMORE

INDICTMENT NO. 1273-DOCKET 1931,
ANSWER

T0 THE HONORABLE, THE JUDGE OF SAID COURTs$

The State of Maryland, by HERBERT R. O'CONOR, the State's
Attorney for the City of Baltimore, in answer to the Motiom addressed
to this Honorable Gourt by the uefendamt, HERMAN WEBB DUK:ER, tBrough
EMORY H. NILES and HILARY W. GANS, his Attorneys, to strike out the
verdict and judgment heretofore rendered, respectfully denies the
allegations contained im said Motion to the effect that the Court
abused its discretion in the sentence imposed upon the said vefendant,
HERMAN WEBB DUKER and further answer.ing the allegations contained in
the said Motion, statess

That the judgment of the Court was not the product of
the Court's priVate opinion unsupported by the evidence in the case
as contended by the Defendant, but om the contrary, was amply and
adequately supported by the evidence in the case;

That the allegations made in the said Motion with regard
to the mental development and condition of the vefendant, HERMAN WEBB
DUKER are not such as to warrant and jnetj.fy excusing the Defendant
from the full responsibility for his acts,

That there is nothing apparent on the face of the record

to justify the allegation contained in the pefendant's Motion %hat

1.



the Court ignored certain alleged facts and used as the sole reason
for the imposition of the death sentence certain other alleged facts,

That the sentence in this case was warrantsd by the evidence
adduced and therefore, is not in violation of Artiels 25, of the
veclaration of Rights of the Constitution of Maryland forbidding "Cruel
and unusual Punishment" and for the further reason that legal execution
upon a judgment of Court based upon the evidence in the case cannot be so
characterized when it is in accordance with the form provided by lawg

That the defendant, according to the evidence in the case,
including the testimony of the witnesses produced by the pefense, is
in the eyes of the law fully responsible for his acts and amenable
on conviction to such punishment as is provided by law;

That the Court did not decide, without evidence, that the
vefendant could not be restrained adequately and effectively in the
Maryland Penitentiary, but on the contrary, the evidence in the
ca e showed that the Defendant was of a class characterized as of the
most dangerous tendenciess

That the Court did not abuse its discretion in its interpretation
and weight given to the conflicting testimony of the several witnesses
who appeared before it as to what testimony was given at e prior hearings

In answer to the allegation contained in the Eighth
Paragraph of the said Motion, the State respectfully avers that
subsequent to October 27, 1931, (the date on which the plea of guilty
was ent efed by the Defendant and testimony taken with respeet thereto),
the Court informed counsel for the respective traversers, Herman Webb
vuker and vale Lambert, jointly indicted, and counsel for the State,
that the Court had reduced to writing tentative impressions and conclusioms
formed after hearing and considering the testimony in the case, but
unqualifiedly anhounced that a.rgumentl, without limitation of time,would

be permitted before the imposition of sentence, whereupon a date was fixed

2o



for the hearing of said arguments and that thereafter full argument was
made by counsel for all parties in the case prior to the imposition
of sentence; *.ha‘t. counsel for the State denies that the vefendant was
not allowed an opportunity to say whatever he might have to say why
sentence should not be imposed and further represents that the said
pvefendant, Herman Webb Luker, offered himself as a wiiness on
October 27, 1931, after entering a plea of guilty to the Indictment
charging Murder in the First Degreej that during the hearing which was
being held to determine the question of sentence he was afforded an
opportunity to say anything he might wish to say in connection with
th e question of sentonces

That the verdict and sentence are not against the weight
of the evidence as the vefendant submitted under a plea of guilty
in the case and all the evidence offered supported that plea and
fully warranted the judgment of the Court om the verdict which had
been rendered under said pleas

That the sentencerf the Court was not excessive under
all the circumstances since it was established that the offense was
deliberate, premedibated and malicious and was perpetrated in an
attempt to commit robbery; and under the Maeryland Statute is
made Murder in the First Degreeg

That the indictment in this case follows the Statutory
form prescribed by our Code and is sufficient to support a verdict of
Murder in the First Degree.
Answering generally the allegations of the said

Motion the State'eontends that the offense charged in the said

Indictment was committed by the said Herman Webb vuker who at the

time of the perpetration of the said crime had the reason and capacity
sufficient to distinguish between right and wrong and to enabls him
to understand the nature and consequences of his acts as applied to

himself, all of which will appear from the record of this case,

3e



Having fully answered the allegations contained in the
said Motion, the State of Maryland respectfully prays that the

said Motion be over-ruled.
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IN THE CRIMINAL COURT
OF
BALT DMORE
INDICTMENT NOe 1273-1931.

STATE OF MARYLAND

VSe

HERMAN WEBB DUKER
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ALBERT C.RITCHIE
GOVERNOR

EXECUTIVE DEPARTMENT

ANNAPOLIS, MARYLAND

September 19, 1932.

Clerk of the Criminal Court for
Baltimore City,

Court House,

Baltimore, Md.

Dear Sir:-
Enclosed herewith please find copy
of the Commutation of Sentence Certificate
issued in the case of HERMAN WEBB DUKER (w).
The original certificate issued in this
case has been forwarded to Warden Patrick J.
Brady of the Marylend Penitentiary.

Very truly yours,

David C. Winebrenner, dd.,
Wo Secretary of State.



copy.

EXECUTIVE DEPARTMENT
ANNAPOLIS---MARYLAND

COMMUTATION OF SENTENCE OF HERMAN WEBB DUKER (w).

To Warden Patrick J. Brady, Greetings:

WHEREAS, a certain HERMAN WEBB DUKER (white) was con-
victed at the January term 1931 of the Criminal Court for Bal-
timore City of Murder in the first degree and was sentenced
by said Court to Death.

AND WHEREAS, for the reasons given in the statement by
me attached hereto I have concluded that this sentence should
be commuted.

NOW, THEREFORE, I, ALBERT C. RITCHIE, GOVERNOR OF THE
STATE OF MARYLAND, by virtue of the authority confided in me
by the Constitution and Laws of this State, do hereby commute
the death sentence of the said HERMAN WEBB DUKER (white) to
life imprisonment in the Maryland Penitentiary.

GIVEN under my hand and the
Great Seal of the State of
Maryland, at the City of
The Great Seal of the State of Annapolis, this Nineteenth day
Maryland. of September, in the year of
our Lord, One Thousand Nine

Hundred and Thirty-two.

ALBERT C. RITCHIE,
By the GOVETTIIOr:

DAVID C., WINEBRENNFR, 3d.,



STATEMENT BY GOVERNOR ALBERT C. RITCHIE

COMMUTING THEE SENTENCE OF HERMAN W. DUKER TO LIFE IMPRISONMENT .

————— - —— -

The law in Maryland, as in all, or certainly in practically
all other States, is that a man is sane if he knows the difference
between right and wrong, and appreciates the consequences of his
acts.

In this case the Court (Judge Joseph N. Ulman), in conformity
with the testimony of both State and defense, found that Duker is
afflicted with a definite mental ailment or disorder, known as
psychopathic personality, which had reduced his mental and moral
responsibility and control, but that he is sane according to the
legal standard. Being legally sane, Duker on the facts was found
guilty of murder in the first degree. For that crime the law pro-
vides alternative punishments,- hanging, or imprisonment in the
Penitentiary for life, as the Court, in its discretion, may decide
is proper.

In this situation, I can understand how the Court, in the
exercise of its discretion, might take the view that while Duker
is legally sane, yet his mental disorder should be considered in
mitigation of punishment, and sc sentence him to life imprisonment

instead of hanging.



I can also understand how the Court, in the exercise of its
discretion, might take the view that inasmuch as Duker's mental
disorder does not amount to insanity, it sheuld not be considered
in mitigation of punishment, and that Duker should be sentenced to
hang.

What I cannot understand is how the Court could first decide -
as it did - that Duker's mental disorder should be considered in
mitigation of punishment, and that he should not be hanged; and
then sentence him to be hanged anyhow, not for his crime, but be-
cause the Penitentiary is the only place to which he could be com-
mitted, and because of the Court's prediction that in the Peniten-
tiary Duker would be a dangerous prisoner.

It seems to me that if Duker is to be hanged, this should be
because, all things considered, including his mental condition,
hanging is the just punishment for‘his crime. I do not think he
should be hanged because of anybocdy's prediction as to the kind of
prisoner he might be.

Yet the mere prediction of the Court that in the Penitentiary
Duker would be a dangerous prisoner,- a prediction, by the way,
strongly combatted by competent witnesses,- completely overcame
the profound conviction of the Court that Duker, because of his
mental disorder, should not be hanged,- that it would in fact be
a "tragedy" to hang him,- and this prediction was the Court's
reason for sentencing Duker to death.

-l w



FACTS

Cn the morning of April 20, 1931, at about eleven o'clock,
in Baltimore City, Herman W. Duker, with his companion Dale Lambert,
attempted to hold up and rob John W. Anderson, the driver of a milk
wagon, who was on the sidewalk delivering milk.

What happened is described as follows in the agreed statement
of Facts which appears in the Record for the Court of Appeals:

"Lambert, going to the pavement, asked Anderson for a bottle
of milk, while Duker stood in the rocad. Lambert's coat was blown
open, and Anderson saw a pistol strapped to Lambert's belt. Realiz-
ing that he was being held up, he picked up a milk bottle and
attempted to strike Lambert with it. He then reached over and
seized Lambert's pistol, pointing it towards Lambert's abdomen.
Thereupon Duker, thinking that Lambert was about tc be shot, pulled
out a pistol and shot Anderson, aiming at his legs, so as tc cripple

him. Anderson died later in the day from the wound thus inflicted."

THE VERDICT

At the trial before the Criminal Court of Baltimore City, both
Duker and Lambert pleaded "Guilty". Testimony was then offered,
covering the facts of the case, in order to enable the Court to
fix the degree of guilt. In the language of Judge Ulman, this
testimony "was so conclusive, that the Court unhesitatingly fixed
the degree of the crime as murder in the first degree". Counsel

B e



fer the defense acquiesced in this finding, and a verdict cf first

degree murder was entered against both Duker and Lambert.

THE SENTENCE

It is provided by Article 27 Section 403 of the Annotated Code
of Maryland that "every person convicted of murder in the first
degree, his or her aiders, abettors and counsellors, shall suffer
death, or undergo a confinement in the penitentiary of the State for
the period of their natural life, in the discretion of the Court
before whom such person may be tried."

Thereupon the Court proceeded to hear additional testimony in
order to determine which of the alternative sentences it would
impose upon Duker and Lambert, that is to say, death or life impris-

onment.

LAMBERT GETS LIFE

The Court found Lambert sane, "of border line intelligence",
not particularly dangerous to society and likely to become amenable

to prison discipline. He was sentenced tc life imprisonment.

DUKER IS A CASE OF PSYCHOPATHIC PERSCNALITY

With respect te Duker, the Court found that he is a case of
"psychopathic personality". This ailment is thus described by the
witnesses: It is a definite, abnormal mental condition, well known
to the medical profession, and recognized as a distinct mental dis-

- d e



order. It appears in the official classificaticn apprcved by the
American Psychiatric Association and the American Medical Associa-
tien, and is accepted in all gevernmental and official classifica-
tions of mental disorders. The psychopathic personality manifests
itself differently and in different degrees in differeht persons.

The psychopath may, as in the present case, be a person whe
understands the difference between right and wrong, and who is sane
according to the legal definition of sanity, as laid down by the
Court of Appeals in Spencer vs. State, 69 Md. 28. The testimony
shows, however, that the psychopath is mentally and emoticnally un-
balanced and unstable. He lacks the power of control. He may knew
the consequences of his acts, but is not able to consider those con-
sequences, or their results to him or to others, as a normal person
would do. He cannot control his impulses, regardless of what that
may mean to him or to society.

Six psychiatrists testified for Duker. They were Dr. Ralph P.
Truitt; Dr. John R. Oliver, formerly Chief Medical Cfficer of the
Supreme Bench; Dr, Gecrge E. Partridge, Director of Psychiatric
Research for the Maryland Penal Institutions; Dr. M. S. Guttmacher,
present Chief Medical Officer of the Supreme Bench, who examined
Duker at Judge Ulman's request; Dr. Frank L. Christian, Superinten-
dent of the Elmira Reformatory, and, at the second hearing, Dr.
Ross MeC. Chapman, Superintendent of the Sheppard and Enoch Pratt

Hospital.



Two psychiatrists testified for the State, Dr. G. Lane
Teneyhill and Dr. Andrew C. Gillis.

In addition, the Court had before it the repcrts of certain
competent physicians and psychiatrists who had occasicn to examine
Duker before the Anderson crime occurred.

These witnesses all agreed that Duker is a psychopathic per-
sonality, and some of them pointed out in him certain characteristic
symptoms of his malady in addition to those general symptons des-
cribed above,- immaturity, sexual irregularities, and so on. All
agreed that morally and mentally Duker is not fully respcnsible for
his acts,

Judge Ulman adopted this view. He fo~und Duker tc be a psycho-
path. No other ccnclusion was possible under the evidence. As
Judge Ulman said, "every witness in this case agreed that Duker has
nct the ncrmal emotional and mcral impulses and controls - and every
wifness concluded that he is 'not fully respcnsible' for his
actions".

Mcre persuasive, to my mind, than the physicians who actually
testified, are certain medical reports made on Duker before the
Anderson crime occurred.

Some of these repcrts are in the printed Record, and nthers
were filed as Exhibits. Scme are long and remarkably minute and
exhaustive in their study of Duker and his parents and relatives.

I have examined all these repcrts with the greatest care.

-6 -



To begin with, Duker's life has been a record of badness,
orweddys, perversion and delinquency. Nothing seemed effective to
deter him from the repetition of his practices. There is no need
to be specific as to their character.

When Duker was thirteen years old, the family physician suggest-
ed an examination at Phipps Clinie, but this was not had.

In 1925, when sixteen years old, Duker ran away from home. He
wound up in the Hampton Farms Reformatory of New York City, where
in April, 1927, he was sentenced to six months for petty larceny.

He was paroled, and returned to Baltimore. Shortly afterwards he
was arrested for rcbbing apartment houses, and in January, 1928,

was committed te the Maryland Training Scliool for Boys. He was then
eighteen years nld.

At this time Dr. John R. Oliver, then Chief Medical Officer of
the Supreme Bench, made a written report to Judge Gecrge Solter
upon Duker. Dr. Cliver went thoroughly intc Duker's family envir-
onment and history, and pronounced him sane from a legal standpcint,
but "rebellious", "anti-social", "emoticnally unstable", acting
"on the spur of the moment, withcut any adequate understanding or
realization of the consequences of his actions".

Dr. George E. Partridge, who testified in this case, was then
Psycho-Pathelogist at the above institution, and in May, 1928, he
made a repcrt upon Duker, in which he concluded that "we should
place him under the class of psychopathic perscnality".

.Y



Subsequently, Dr. Partridge wrote an article entitled "Psychc-
pathic Perscnalities among Boys in a Training School for Delinquents".
It was published in the American Journal of Psychiatry, July, 1928,
Vel. VIII No. 1 page 161. This article discusses the psychopathic
personality at considerable length. It is a detailed study of fifty
"especially problematic" boys, of whom twelve were psychcpathic.

Cne of these was Duker, and as to him Dr. Partridge concludes: "We
should regard him as a psychopath of the chronic delinquent typre,
with some sexual psychopathy and with marked tendency towards the
runaway reaction."

Mr. Harold E. Donnell, who was then the Superintendent of the
Maryland Training School for Boys, wanted Duker sent for treatment
to the Sheppard and Enoch Pratt Hospital, a psychiatric institution;
but arrangements for this were not made, and about that time Duker
ran away, and went tc New York, continuing there his abnormal and
delingquent career.

In June, 1928, Duker was committed to the New York State Refor-
matory at Elmira, and Dr. John R. Harding, (now deceased), psychia-
trist of that institution, pronounced him "a psychopathic person-
ality". Dr. Lichtenstein, the court psychiatrist, had already
reported him as "emotionally unstable and a constitutional psycho-
path". The Department of Research at Elmira recorded Duker as "weak
willed, a psychopath with a contempt for authority and a disregard

o B e



Duker's hanging as "a confession of social and legal failure". He
called it a "tragedy".

Why, then, did Judge Ulman sentence Duker to be hanged?

WHY DUKER WAS SENTENCED TO BE HANGED

Consider the situation.

Being legally sane, the law of the State, under the undisputed
facts, required Duker to be found guilty of murder in the first
degree, and he was. But the law of the State does not require a
person found guilty of murder in the first degree to be hanged.

Oan the contrary, the law says that such a person shall either

be hanged, or, in the discretion of the Court, sentenced to life

imprisonment. The law provides these two alternative punishments
for first degree murder, and the Jﬁdge is completely free to impose
either sentence he thinks the circumstances call for.

In fact, the Court's discreticn to decide between life impris-
onment and death is so absolute that Judge Ulman's decision could
not be reviewed by the Court of Appeals. It was for this reason
that the Court of Appeals declined to interfere, when Duker's attor-
neys appealed to that tribunal to set aside the sentence of death
on the ground that it involved an abuse of the lower court's dis-

cretion.
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Moreover, one thoroughly accepted ground fcr imposing the
lesser rather than the severer sentence, when alternative punish-
ments are provided, is the mental condition of the prisoner. When
this does not amount to insanity, as it did not in this case, it is
proper for the Court to convict the prisoner of murder in the first

degree., But when it comes to imposing the punishment, then it is

perfectly usual and sound for the Court to consider a lowered,

abnormal or unstable mentality in mitigation of sentence, and as call-

ing for the lesser punishment.

This was fully recognized by Judge Ulman himself, both express-
ly in his cpinion, and by the fact that he received the evidence
as to Duker's mental condition.

Now in the present instance we have a twenty-three year old
boy, concededly the victim of a definite, accepted mental disorder.
His case was well known to the medical profession, and had actually
been written up, almost three years before the Anderson crime, in
the leading American psychiatric publication. He was legally sane,
but actually, because of this mental disorder, his emctional control
was so lowered and restricted, his impulses so beyond regulation,
that the witnesses for the State as well as for the defense, agreed
he was only partially responsible for what he did.

Judge Ulman did not think such a boy should be hanged, and said
so emphatically. Why then did he sentence him to be hanged? No
legal rules, no rigors or technicalities of the law required it.
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Why did Judge Ulman not exercise his discretion, and sentence Duker
to life confinement, which was the disposition he thought and said
ought to be made of him?

The reason given by Judge Ulman was that Maryland has no State
institution to which a person suffering from Duker's mental ailment,
and convicted of Duker's crime, can be committed by the Court; and
if there were such an institution Duker could not be confined in it
for life, "which (Judge Ulman said) is what should be done with
him," because "in the eyes of the law he is not insane." Not being
legally insane, Duker conuld not be committed tc one of the State
hospitals for the insane. The only place to which he could be sent
is the Maryland Penitentiary; but Judge Ulman was unwilling to send
him there, because, he said, Duker might be a rebellicus prisoner,
not amenable to prison discipline, and "a serious threat against the
lives of the nther prisoners and of the guards in that instituticn."

So the Judge sentenced Duker to be hanged.

Let us examine these reasons for the death sentence.

DUKER SHOULD NOT BE HANGED BECAUSE MARYLAND HAS NO STATE INSTITUTICN

FOR SUCH PSYCHCPATHIC PERSONALITIES. NOC STATE HAS ONE.

It is, of course, true that there is in Maryland nc special
State institution for psychopathic cases, such as this case; and

even if there were, Duker, being legally sane, could not be confined
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in i1t by the Court, unless the Maryland law were changed so as to
permit the compulsory confinement of such psychopaths.

Judge Ulman's characterization of this situation as "a con-
fession of social and legal failure™, which leaves "no workable
alternative" to "the tragedy" cf hanging Duker, has caused in some
quarters criticism of this State's legal and institutional systems
which is totally unjustified.

There is not one State in the whole country which maintains a
State institution for psychopathic prisoners of Duker's status, or
whose laws permit the compulsory commitment or confinement of psycho-
paths of his type. Dr. George H. Preston, the Maryland State
Director of Mental Hygiene, Dr. Ross McC. Chapman, Superintendent
of the Sheppari and Enoch Pratt Hospital, and Mr. Harold ., Donnell,
the Superintendent of Prisons, have separately investigated this
question for me, and each advises me that this is the fact.

Judge Ulman, in his opinion, stated that "if the laws of
Maryland were like the laws of Massachusetts, Duker might have been
confined for life in a place of detention for defective delinquents
immediately upon the diagnosis of his case by Dr. Partridge in
1928. Then John W. anderson would be alive; Lambert wculd not be a
prisoner for life; and Duker would not have to be hanged".

With great respect, the learned Judge is mistaken. He confuses

in this case a defective delinquent with a psychopathic personality

of normal intelligence. These are two perfectly distinct classes of

mental disorder.
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I am advised by the authorities at Bridgewater, (which is the
Massachusetts State institution Judge Ulman had in mind), that
they do not take "psychopathic personality cases as a group, but
only as they appear among our defective delinquents and in our
hospitals for the insane". 1In other words, Bridgewater is an insti-
tution to which psychopaths are only committed if they also happen
to be defective delinquents or insane.

Duker is not insane. He is not a defective delinquent. He is
not feeble-minded or of low grade mentality. He is a psychopath,
as Judge Ulman describes so clearly in his opinion.

Were Duker a resident of Massachusetts, he could not be com-
mitted to Bridgewater, and no State in the country maintains an
instituticen, such as the Court had in mind, to which he cculd be
committed.

Indeed, only a very few States maintain institutions for defec-

tive delinguents,- Dr. Preston only finds two,- and a very few other

States are undertaking to segregate such priscners in their penal
institutions. But it is hardly necessary to go into this, because,
as Dr. Chapman advises me, "Duker would not be eligible for commit-
ment to such an institution, on account of the fact that he is not
defective.”

The plain fact is that psychopaths when found guilty of crime
are in this country sent to the penal institutions. Mr. Donnell
estimates that there are about 130 white and about 56 colored psycho-
paths in the Maryland Penitentiary now.
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Perhaps with the advance of the science of penology, the
States will in the future have State institutions for such cases.
Whether this shculd be or not, is a question which admits of con-
siderable diversity of opinion. But in this case the important
thing is that there are no such State institutions now,

If, as Judge Ulman finds, Duker's psychopathic personality is
such as tc make his hanging a great wrong, then I cannot bring myself
to think that this great wrong should be done because there is no
Maryland State institution in which a case like his can be legally
confined and treated. If Duker is to be hanged, I think this should
be because, all things considered, hanging is the just punishment
for his crime, and not because the State does not maintain some par-
ticular kind of institution. 4nd it seems to me clear beyond ques-
tion that Duker should not be hanged because this State 4dces not
maintain an institution in which he could be legally confined, when

no other State in the country maintains one.

DUKER SHCULD NOT BE HANGED ON THE PREDICTION

THAT HE WILL BE 4 DANGEROUS PRISCNER.

But, Judge Ulman says, the only alternative is toc sentence
Duker toc the Penitentiary, and there he would prove a rebellious
and dangerous prisoner, a potential leader of riots, a menace tc
the lives of guards and other inmates, and so he must be hanged.
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This is tantamount to saying that if in fact Duker could not
be prevented from instigating ricts in the Penitentiary, if he
would be in rebellion against authority there, and a serious threat
against the lives of guards and prisoners, then, in the language
of the Court, "in order to protect society and to prevent further
probable homicides", it would be necessary for the State to kill
him, somewhat as an individual may kill in his own defense.

To my mind, this question does not arise in the present case,
because surely the probability of such dangers ought first to be at
least reasonably clear. What is the testimony?

When the case was first heard by Judge Ulman, Dr. Partridge,
Dr. Christian, Dr. Guttmacher and Dr. Truitt made statements upon
which the Judge based his apprehensions in this regard.

When the plea for commutation was made before me the first
time, and when it was urged by Duker's attorneys that Judge Ulman
had misinterpreted the testimony of these witnesses, I suggested
that the Court be asked to reopen the case in order to clear up any
misunderstanding which might exist.

This was done, and on the rehearing Doctors Partridge,
Guttmacher and Truitt, and Dr. Christian by letter, all gave testi-
mony which, tc my mind at least, cleared up substantially, if not
entirely, any idea which might have been drawn from their earlier
testimony that Duker would be a dangerous and menacing prisoner,
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or that he coculd not be readily restrained in prison. Dr. Chapman
testified that he thought Duker stood a good chance of becoming a
conformist prisoner. Mr. Donnell and Colonel Stuart S. Janney, the
Director of Welfare, expressed the same beliefs.

Subsequently, the Judge submitted a memorandum, which expressed
his final conclusion in these words:

"I think it became apparent during the supplemental hearings
that the case has now boiled down to a very simple issue. That
issue is not even a difference of opinion, prcperly so called. It
is just a difference of prediction. I have said, in my formal opinion
heretofore filed, that, under existing laws and institutiomns, I
predicted evil and dangerous consequences if the defendant should
be confined in the penitentiary for life. As a judicial cfficer,
concerned with the protection of society, I was unwilling to take the
responsibility of so confining him. Certain expert witnesses and
certain administrative officers of the -State have now made a different
prediction. Upon the whole record, I am compelled to adhere to my
original conclusion."

Thus the Court confirmed its former sentence that Duker be
hanged.

I have previously said that I do not think Duker should be
hanged because this State does not maintain a State institution for
his confinement such as no other State maintains. Neither doc I
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think he should be hanged because of the Court's prediction that
he will be a dangerous priscner.

In the first place, the witnesses on whose testimony this
prediction was based disclaimed having intended to convey such idea.
The point had not been understood by any of them in the beginning,
and as soon as it was understood all testified that they had not

meant that Duker in the Penitentiary would be a menace, and a threat

to the lives of others.

Dr. Partridge, who.is thoroughly familiar with the prisoners
in the Maryland Penitentiary,- he has made 1400 examinations of
them,~ testified that many are more dangerous than Duker. Mr.
Donnell advises me that he believes there are at least twenty men
in the Penitentiary of more dangerous psychopathic tendencies.

When, therefore, the Court finally decided that Duker must be
hanged because of the Court's prediction of "evil and dangerous
consequences if he should be confined in the Penitentiary for life",
there was, as I read the Record, no evidence before the Court,
certainly there was no substantial evidence, on which this prediction
could be justified.

But even if there had been, it was at most a mere prediction.
The Court himself said the witnesses made different predictions.

Who can say that the Court's prediction will prove true? Whe can
say that the contrary prediction, made by campetent witnesses, will
not prove true? What we actually know is that Duker has been in the
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Penitentiary for ten months, and during that time has not caused
the slightest trouble or concern of any kind. Furthermore his
previous prison or correctional history contains nothing to indicate
that in such a setting he has ever been a serious trouble maker.
Maybe in the Penitentiary Duker will ultimately give trouble. Maybe
he will not. 1In any case, I do not think he should be hanged on
anybody's prediction about it. To my mind, that is not at all the
proper test. TIf Duker is to hang, I think, as I have said before,
this should be because hanging, all things considered, including
his mentality, is the just punishment for his crime.

With great respect to the learned Judge who imposed the sen-
tence of death, I do not consider that the reasons given for that

sentence justify it.

DUKER'S SENTENCE WILL BE COMMUTED TO LIFE TIMPRISONMENT

The case reverts, therefore, to the findings of the Court upon
the testimony of the witnesses for both State and defense,- ccn-
firmed by the medical reports made before the crime,- which I have
previously set forth at length.

There is no need to undertake to draw the line between uncon-
trollable impulses which are due to the mental disorder of psycho-
pathic personality and those which are not. I can only decide this
case upon the Record before me, and on this Record there is ccm-
plete agreement between the Court and all the witnesses and medical
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reports that there is a definite, reccgnized mental ailment known
as psychopathic personality, that Duker is a victim of this ailment,
and that because of it he is not fully responsible, mentally and
morally, for what he does.

The literature of the subject, which I have read at consider-
able length, and the actual practice of the courts, reccgnize that
reduced mental and moral responsibility, short of insanity, while

not a justification for reducing the degree of guilt, (that is,

first degree murder will still be first degree murder), may be com-

plete justification for mitigating the punishment, and for giving

the lesser instead of the severer sentence, where, as in the present
case, the court has the discretion to decide between alternative
sentences.

Judge Ulman makes it abundantly clear that, because cf these
very considerations, he would not have sentenced Duker to be hanged,
but would have sentenced him to life confinement, except for the
reasons which have been discussed.

As already explained, I do not consider these reasons adequate
to justify hanging, and, therefore, I will exercise my executive
discreticn and 40 what the Judge wanted to do in the exercise of
his judicial discretion, but did not do for reasons he deemed
sufficient, but which I cannot accept.

I will commute Duker's sentence to imprisonment in the Maryland
Penitentiary for life.
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