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ELEAZER WINAKUR v. WILLIAM A. LEIBOWITZ

No. 48, October Term, 1937

Court of Appeals of Maryland

173 Md. 252; 195 A. 592; 1937 Md. LEXIS 306

December 10, 1937, Decided

PRIOR HISTORY: [***1]
Appeal from the Superior Court of Baltimore City;
Ulman, J.

DISPOSITION:

Judgment reversed and case remanded, with costs to
appellant.

LexisNexis(R) Headnotes

HEADNOTES:

Joint Note ---- As Basis for Receivership ---- Successive
Suits.

Generally speaking, the object and purpose of a re-
ceivership is to preserve an estate intact, to keep it within
the court's jurisdiction, prevent deterioration, waste, or
spoliation pending its appropriation as may be later di-
rected by final decree.

By appointing a receiver, the chancellor merely takes
the subject matter of the litigation out of the control of
the parties and places it into his own hands until it can be
disposed of on questions growing out of the proceeding.

The use of a joint note as the basis of a proceeding
by the holder for the appointment of a receiver for one of
the makers did not involve a suit on the note, within the
meaning of Code, art. 50, sec. 2, forbidding the institu-
tion of more than one suit on a joint and several bond or
promissory note, so as to preclude a subsequent suit on
the note.

The purpose of the statute in question was to pre-
vent an unnecessary accumulation of costs, and hence it
is applicable only where all the makers of the obligation
[***2] can be joined as defendants in one action.

SYLLABUS:

Action by Eleazer Winakur against William A.
Leibowitz. From a judgment ofnon pros., entered on

the motion of defendant, plaintiff appeals.

COUNSEL:

Louis Mitnick, for the appellant.

Louis Samuels, submitting on brief, for the appellee.

JUDGES:

Bond, C. J., Urner, Offutt, Parke, Sloan, Mitchell,
Shehan, and Johnson, JJ. Johnson, J., delivered the opin-
ion of the Court.

OPINIONBY:

JOHNSON

OPINION:

[*253] [**592] This is an appeal from a judgment
of non pros., entered by the Superior Court of Baltimore
City on motion of William A. Leibowitz, the sole defen-
dant, in an action at law pending therein. The plaintiff's
declaration, in addition to the common counts, contained
a special count, in which it was alleged that the defendant
and others, by their joint and several promissory note then
overdue, promised to pay to the order of the plaintiff the
sum of $4,000, but failed to pay the same. The note in
question was filed with the declaration, and discloses that
in addition to the defendant there were two other makers,
one an individual, the other a corporation.

Instead of pleading, Leibowitz filed a motion for judg-
ment of [***3] non pros., asserting that Winakur, the
plaintiff, had previously used the obligation thus sued
upon as the basis of a bill of complaint against the corpo-
rate maker thereof in a chancery proceeding in the Circuit
Court of Baltimore City, as a result of which he had suc-
ceeded in having a receiver appointed to take charge of
its assets, because of insolvency; that the receiver sold
such assets and wound up its affairs under the jurisdiction
of the equity court. Accepting the defendant's contention
that the action thus taken[*254] was a suit, within the
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meaning of section 2, article 50 of the Code, the trial
court granted his motion and entered the judgment ofnon
pros.The question, therefore, presented by this appeal, is
whether such action in the equity court is to be regarded as
a "suit" contemplated by section 2, article 50 of the Code,
which provides that: "No person shall institute more than
one suit on a joint and several bond, promissory note, pe-
nal or single bill when the persons executing the same are
alive and reside in the same county; and if[**593] more
suits than one be instituted on any such bond, promissory
note, penal or single bill, judgments of[***4] non pros.
shall be entered against the plaintiff in such suits."

It is nowhere alleged in the motion that any dividend
was received by appellant from the receivership proceed-
ing, and, generally speaking, the object and purpose of a
receivership is to preserve an estate intact, to keep it within
the court's jurisdiction, prevent deterioration, waste, or
spoliation pending its appropriation as may be later di-
rected by final decree. Thus, by appointing a receiver, the
chancellor merely takes the subject--matter of the litiga-
tion out of the control of the parties and places it into his
own hands until it can be disposed of on questions grow-
ing out of the proceeding.High on Receivers(4th Ed.),
secs. 4 and 5;Clark, Law of Receivers, sec. 89; 53C. J.
Receivers, sec. 3A, p. 19; 23R. C. L. Receivers, sec. 3 p.
9; Pomeroy's Equity Jurisprudence(4th Ed.) secs. 171,
1423, and 1483; Code, art. 16, sec. 216;Baker v. Baker,
108 Md. 269, 271, 70 A. 418; Joyce v. Regan, 117 Md.
38, 44, 82 A. 992; Lipskey v. Voloshen, 155 Md. 139, 144,
141 A. 402.

From the cited authorities, it appears clear that no title
passes to a creditor by virtue of the appointment[***5]
of a receiver for his debtor, and such creditor does not

thereby secure any advantage over other creditors of the
debtor. It therefore follows that, in applying for the re-
ceivership, the creditor is not, strictly speaking, acting
any more for himself than for the other creditors, and
upon this basis, notwithstanding the broad provision of
[*255] section 2 of article 50, it is difficult to find that the
Legislature intended that the statute should become a bar
to actions at law, because of a receivership proceeding,
and the reason for this becomes more obvious when it is
considered that in such proceeding all the makers of the
note could not have been joined. Our predecessors in the
case ofBlizzard v. Jacobs, 3 G. & J. 66, 71,held that
the purpose of the section was to prevent an unnecessary
accumulation of costs, and this holding was approved by
the late Judge Stockbridge inBradley v. Food Products
Co., 139 Md. 385, 387, 114 A. 913.This being true, it
seems equally clear that the section was intended to apply
only in situations where all the makers of the obligation
could be joined as defendants in one action, for certainly
if all could not be joined, the non--accumulation[***6]
of costs, which was the purpose of the section, would not
be prevented.

Upon these considerations we feel that appellant's ac-
tion in applying for a receiver for one of the makers of
the note which he holds does not make section 2 of arti-
cle 50 a bar to the maintenance of this suit, and that the
lower court was in error in entering the judgment ofnon
pros.The judgment appealed from must be reversed, and
the proceedings remanded, to the end that defendant may,
agreeably to the rules of the Superior Court of Baltimore
City, be laid under a rule to plead to the declaration.

Judgment reversed and case remanded, with costs to
appellant.


