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UNION TRUST COMPANY v. LILLIE MULLINEAUX, Individually and as Trustee

No. 24, October Term, 1937

Court of Appeals of Maryland

173 Md. 124; 194 A. 823; 1937 Md. LEXIS 291

November 3, 1937, Decided

PRIOR HISTORY: [***1]
Appeal from the Superior Court of Baltimore City;
Ulman, J.

DISPOSITION:

Judgment reversed with costs, and without the award
of a new trial.

LexisNexis(R) Headnotes

HEADNOTES:

Banks and Banking----Account in Trust----For Husband
and Wife ---- Set--Off of Husband's Note ---- Acquiescence
by Wife.

Where a bank account stood in one's name in trust for
himself and wife as joint owners, subject to the order of
either, neither the husband nor the bank could assert and
enforce a right of set--off with respect to the account and
the husband's liability on his individual notes to the bank.

In the case of a bank account standing in the name of
a husband "in trust for self and" his wife, "joint owners,
subject to the order of either," it appearing that the pass
book was voluntarily taken by the husband to the bank,
at its request, to have the "notes straightened," and that
after the amount of the notes had been charged on the
pass book against the account, the notes were delivered to
the husband, who retained them, and it further appearing
that the wife had the custody and made use of the pass
book for twenty months thereafter, without objecting to
the set--offs, the wife could not assert that the bank had
no right to charge[***2] the account with the amount of
the notes.

The acquiescence by the husband and the wife in
the use of the deposit for the discharge of the husband's
debts to the depositary rendered unimportant the fact that
the satisfaction of the indebtedness was accomplished by
charges against the account and not by the withdrawal and
redelivery of funds to produce the same result.

Where a bank deposit stood in the name of a husband,
in trust for himself and his wife, joint owners, the wife
could not, without the joinder of the husband, sue the
bank to recover the deposit, and it was immaterial that, in
bringing suit, she characterized herself as trustee for her
husband.

SYLLABUS:

Action by Lillie Mullineaux, individually and as
trustee for Erven Mullineaux, against the Union Trust
Company of Maryland. From a judgment for plaintiff,
defendant appeals.

COUNSEL:

Walter H. BuckandR. Contee Rose, with whom was
Eben F. Perkinson the brief, for the appellant.

Columbus K. OakleyandEverett J. Buckmaster, with
whom wereEugene M. CarozzaandWeinberg & Sweeten
on the brief, for the appellee.

JUDGES:

Bond, C. J., Urner, Offutt, Parke, Sloan, Mitchell,
Shehan, and Johnson, JJ. Urner,[***3] J., delivered the
opinion of the Court.

OPINIONBY:

URNER

OPINION:

[*125] [**823] When the national bank holiday was
declared on March 4th, 1933, there was a savings account,
showing a balance of $3680.95, in the Liberty Branch of
the Union Trust Company of Maryland, entered in the
following form: "In account with Erven Mullineaux, in
trust for self and Lillie Mullineaux, joint owners, subject
to the order of either, the balance at the death of either to
belong to the survivor." On March 21st, 1933, the bank
was reopened under restrictions which made only five per
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cent, or $184.05, of the deposit available in cash, and that
amount was withdrawn by Mr. Mullineaux on the same
day. There was a credit to the account of $55.80 interest
on July 1st, 1933, and the balance appearing as of that
date was $3,551.70. In accordance with the plan of re-
organization, which became effective on December 18th,
1933, twenty per cent of the account became available
in cash, amounting to $710.34, while for the remaining
eighty per cent a certificate of deposit and a certificate of
beneficial interest in equal amounts of $1,420.68[*126]
each were executed. The cash credit of $710.34 was ap-
plied [***4] by the bank to certain promissory notes on
which Mr. Mullineaux was liable as maker or indorser,
and the certificates were retained by the bank as collateral
security for his additional and similar liability. A deposit
of $200 was credited to the account on October 25th,
1934, and this was followed on October 29th by a credit
of $1,420.68, being the amount, then made available in
cash, of the certificate of deposit held for the benefit of
the account under the plan of reorganization. Against the
credit balance of $1,620.68 produced by those entries the
bank set off the previously unpaid note liabilities of Mr.
Mullineaux, [**824] aggregating $1,269.60. Among the
notes thus paid was one for $202.76, including interest,
signed by both Mr. Mullineaux and his wife, described in
the deposit account as its joint owners.

Upon the theory that the bank had no right to set off
against the account any of the notes to which she was not
a party, Mrs. Mullineaux sued the bank to recover the sum
of $1,777.18, which it had applied to the notes signed by
her husband and not by herself as either maker or indorser.
The appeal is from a judgment on the verdict of a jury for
the full amount[***5] claimed.

The circumstances under which the set--offs were ef-
fected by the bank are described in the testimony of Mr.
Mullineaux, and of Mr. Mergenthaler, the manager of the
Union Trust Company's Liberty Branch. In reference to
the item of $710.34, Mr. Mullineaux was asked: "Did you
authorize the Union Trust Company to apply that amount
of money to any personal indebtedness by you?" He an-
swered: "The only thing Mr. Mergenthaler said to bring
the book down, we will get it straightened up. I brought
it down and I handed him the book. He handed it back
to me; he had discounted the notes. I said, you are not
taking those notes off; he said yes, you are liable for the
money, we are going to discount the notes. I said, I do
not think you are treating me right. That is all I said to
him."

The testimony of Mr. Mullineaux then proceeded, in
[*127] part, as follows: "Q. Did you authorize him to do
that? A. I did not. Q. Did you sign a withdrawal slip?
A. I can't say whether I did or not. I can't remember back

that far. * * * Q. Did you on October 29th, 1934, or before
that date, make a withdrawal of $1269.60? A. I did not.
Q. Did you authorize the Union Trust Company to apply
[***6] that amount of money to any indebtedness owed
by you to the bank? A. I don't remember. I don't think
I did. If I did they certainly have the record of it. * * *
Q. What did you do with the bank book when you took
it to the bank? A. I gave it to Mr. Mergenthaler, and Mr.
Mergenthaler discounted the notes and handed it back to
me with the certificates."

The following questions and answers appear in the
record of Mr. Mullineaux' cross--examination: "Q. In any
of these conversations did he" (Mr. Mergenthaler) "ever
make a demand on you at that time when you came into
the bank about the matured notes? A. The only demand
he made. He said, bring your book down here, he said,
and we will get these notes straightened, and that is all,
and I brought that book down. He said we will get this
straightened. I brought it down and he discounted the
notes. Q. What do you mean discounted the notes? A.
Off--set the notes. Q. When he did that, what became of
the notes? A. He gave me the notes. Q. He gave you the
notes? A. Yes, sir. Q. And then he returned to you the
bank book? A. That is right."

From Mr. Mergenthaler's testimony we quote as fol-
lows: "On the effective date of the plan of[***7] re-
organization, $710.34 free cash was applied by the bank
to the payment on account of certain notes owed by Mr.
Mullineaux to the bank, pursuant to the agreement pre-
viously made with Mr. Mullineaux, and the notes which
were paid out by this sum were personally delivered by
him to Mr. Mullineaux at a later date, but within a rea-
sonable time after the application of the free cash, and
Mr. Mullineaux accepted these notes, on all of which he
was liable either as maker or endorser. The Certificate
of Deposit and Certificate of Beneficial Interest,[*128]
each for the sum of $1420.68, which were issued as
a part of the plan of reorganization, were held by the
bank at the main office and not delivered to either Mr.
or Mrs. Mullineaux, pursuant to an agreement with Mr.
Mullineaux, as collateral security for his indebtedness.
The Certificate of Deposit became available in cash in
October, 1934, and on the 29th day of that month the
Certificate was cancelled and the full amount thereof en-
tered as a credit to this account. On the same date there
was debited to this account $1269.60, which covered in
full the remaining notes on which Mr. Mullineaux was
liable, both principal and interest.[***8] That was done
following the bank's agreement with Mr. Mullineaux to
pay his notes out when cash became available. The notes
were returned to Mr. Mullineaux. The bank book was re-
turned to him. The Certificate of Beneficial Interest was
delivered to him * * * without his saying anything at the
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time."

The balance to the credit of the account after the
second set--off on October 29th, 1934, was $351.08.
Subsequent withdrawals had reduced the balance to
$27.93 when this suit was brought on June 17th, 1936.
One of the withdrawals was made by Mrs. Mullineaux
[**825] personally. The bank book was customarily in
her possession, and it, of course, disclosed to her the set--
offs now in controversy. But she stated in her testimony
that she did not authorize the application of the deposit to
her husband's indebtedness. No complaint, as she admits,
was ever made by her to the bank, in regard to the set--
offs, prior to the institution of this suit.

It was proved that the proper procedure to withdraw
funds from such an account as the one now under consid-
eration is for either or both of the joint owners to present
the pass book to the bank and sign a withdrawal order.
Because that procedure[***9] was not strictly followed
with respect to the application of the deposits to the pay-
ment of her husband's notes, it is contended by the plain-
tiff that the set--off entries designed to accomplish that
purpose were ineffectual to impair her interest in[*129]
the bank account as a beneficiary of the trust which the
terms of the deposit created. It is not denied that her hus-
band could rightfully have withdrawn from the account
sufficient money to pay his notes to the bank, but, in the
plaintiff's view, the debit of the notes on the pass book,
as presented by him, without the actual withdrawal and
return of the sums required for the payment of the notes,
should be regarded as wholly nugatory so far as her in-
terest in the account is concerned, especially if, as Mr.
Mullineaux testified, he did not authorize the bank to set
off the notes against the account.

It is clear that the bank was not entitled to compel the
set--offs here disputed. The liabilities represented by the
notes and the deposit account were not mutual. The notes
were owed by Mr. Mullineaux individually, while the de-
posit was payable under the terms of the trust which he
had declared. Therefore no absolute right of[***10] set--
off, with respect to the notes and the account, could have
been asserted and enforced either by Mr. Mullineaux or
by the bank. InGhingher v. Fanseen, 166 Md. 519, 172 A.
75, 79,it was sought by mandamus to require the receiver
of an insolvent bank to set off the note of the plaintiff
against a savings account entered in his name in trust for
himself and his wife, as joint owners, subject to the order
of either, the balance at the death of either to belong to
the survivor. This court refused to sustain the plaintiff's
claim of set--off and said, in the course of its opinion, as
delivered by Judge Offutt: "The test of his right to set off
his claim against the bank against its claim against him
in his own right would be whether he could in his own

name sue and recover against the bank on his claim." The
opinion thus concludes: "His interest in it" (the deposit)
"is dual, that of a trustee and that of acestui que trust,
who, if he survives the other beneficiary, will become en-
titled to so much of the fund as remains in the deposit at
that time, and who may withdraw any part or all of said
fund upon his own individual order or demand. But until
withdrawn by him or by his[***11] wife, so much of
[*130] the fund as remains in the deposit remains sub-
ject to the terms of the trust upon which the deposit was
made, for the mere power to withdraw the fund cannot
be accepted as equivalent to an actual withdrawal thereof.
Since, therefore, Mr. Fanseen's interest in the fund is that
of a trustee, it may not be set off against the claim of the
bank against him in his personal capacity."

In People's Bank v. Turner, 169 Md. 430, 182 A. 314,
where the deposit account was entered in the name of two
sisters, or survivor, it was decided that a withdrawal of the
fund by one of the sisters could not be prevented by the
bank on the ground that it was entitled to charge against
the account a debt to it which the other sister owed. In
the opinion, by Chief Judge Bond, it was said(169 Md.
430, at pages 433, 434, 182 A. 314, 316):"In the case
now considered, the court is not concerned with any ques-
tion of completion of a gift to one of the two persons, or
with a right of survival in the fund. We have no concern
with a question of joint tenancy and its incidents. The
question is only whether, during the lives of both persons
named, the bank was limited in its rights[***12] by such
interests as both might have under the deposit as it was
made. And we find that it was. Whether ownership in the
deposit under the entry was joint, or joint and several, in
the two sisters, the debt of one could not affect the right
of the other. Cohen v. Karp, 143 Md. 208, 211, 122 A.
524; Fidelity & Deposit Co. v. Poe, 147 Md. 502, 128 A.
465;1 Morse, Banks and Banking, sec. 324."

While in this case the bank could not, as the exer-
cise of a legal right, have set off the individual debt of Mr.
Mullineaux against the deposit held for him as trustee, the
question to be determined is whether the set--offs actually
made, with his participation, under the circumstances de-
scribed in the testimony, may be successfully disputed by
his wife, as the co--beneficiary of[**826] the trust, after
a prolonged period of apparent acquiescence in the trans-
actions. A prayer offered by the defendant bank which
related to that issue was refused by the trial court,[*131]
presumably upon the ground, reflected in certain granted
instructions, of an omission by the prayer to require a
finding that both owners of the deposit account consented
to the set--offs without compulsion[***13] and with full
knowledge of their right to object. The presentation of
the defendant's theory should not have been restricted by
such conditions. There was no evidence in the case that
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either the plaintiff or her husband acted under compul-
sion in assenting or submitting to the set--offs, or that
they were ignorant of their rights. The pass book was
voluntarily taken to the bank, at its request, for the spe-
cific purpose of having the "notes straightened," as Mr.
Mullineaux testified, and when they had been charged
against the account they were delivered to him as effec-
tive proof of the fact that the indebtedness represented by
them had been extinguished. His retention of the notes to
the present time, and the plaintiff's custody and use of the
pass book in which the set--offs were entered, and the fail-
ure of both to challenge the settlements until this suit was
brought nearly twenty months later, prove conclusively
their assent to the use of the deposit for the discharge of
the husband's debts to the depositary. The effect of such
acquiescence upon their rights and the interests of the
bank renders unimportant the fact that the satisfaction of
the indebtedness was accomplished by[***14] charges
against the account, and not by the withdrawal and re-
delivery of funds to produce the same result. The ruling
on the defendant's prayer to which we have made special

reference must therefore be held erroneous, and, since the
undisputed facts in the case would not justify a recovery,
the reversal will be without the award of a new trial.

The appeal has been considered on rulings which af-
fect the merits of the case, but the important question,
raised by demurrer to the declaration, as to the plaintiff's
right to sue for the deposit without the joinder of her hus-
band as trustee and co--owner, must also be decided in the
defendant's favor. The decision inGhingher v. Fanseen,
supra,is sufficient authority for that conclusion.[*132]
It was there decided in effect that a suit for the recovery
of such a trust deposit could not be maintained by one of
the co--beneficiaries individually. The additional charac-
terization of the plaintiff as trustee for her husband, as the
other joint owner, does not strengthen her position. By
the terms of the deposit she is not made a trustee of the
fund for any purpose. The demurrer to the declaration
should have been sustained.

[***15] Judgment reversed with costs, and without
the award of a new trial.


